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MEEK  T.  HABBIS.   (No.  18040.) 
(Supreme  Court  of  Mississippi,  Division  A. 
March  13,  1916.) 

Thbeats  «=»10— Punitive  Daiiaobs— Rigiit 
TO  Recovbb. 

Where  the  mayor  coDunissioDer  and  of- 
ficio justice  of  the  peace  for  a  city  informed 

Slaintiff  that  her  mmor  8<m  was  suspected  of 
umios  buildings,  and  in  a  friendly  manner  ad- 
vised her  to  tAke  bim  and  leave  the  citf ,  and  he 
was  acting  in  good  faith  and  without  malice  or 
dedre  to  oppress,  punitive  damages  in  an  action 
for  threatenmg  malidoos  pnwecatimi  of  the  son 
cannot  be  recovered. 

TEd.  Note.— For  other  cases,  see  llireats.  Cent 
Dig.  li  34-62;  Dec.  IMf.  «»10.] 

Appeal  tiom  Olrcnlt  Oourtt  Jones  County ; 
J.  M.  Arnold,  Judge. 

Action  by  Mrs.  Lydla  Harris  against  F.  M. 
Meek.  From  a  judgment  for  plaintiff,  de- 
fe^&dant  appeals.  Reversed  and  remanded. 

Deavours  &  HUbun,  of  Laurel,  for  appel- 
lant Halsell  ft  Wtich,  of  Laurelt  for  appel- 
lee. 

HOIJ>BN.  J.  Mrs.  LTdla  Harris,  plaintiff 
In  the  court  below  and  appellee  bere,  sued 
for  damages  and  obtained  a  Judgmrait  against 
F.  M.  Meek,  defendant  beiow  and  appellant 
bere,  for  what  seems  to  be  an  alleged  threat 
of  mallcions  prosecutltm  of  her  atm;  and 
from  this  Judgment,  the  defendant  appeals 
to  this  court. 

The  appellee  claimed  In  her  declaration 
that  In  February,  1913,  the  appellant,  F.  M. 
Meek,  while  mayor  commlEBioner  and  ex  of- 
ficio justice  of  the  peace  for  the  dty  of  Laur- 
el, willfully  and  malltdously  ordered  appellee 
to  leave  Laurel,  and  threatoied  to  have  her 
son,  Ledyard  Harris,  arrested  and  put  In 
jafl  If  fihe  did  not  take  bim  away  from  Laur- 
el. The  appellee  and  her  son,  Ledyard  Har- 
ris, 16  years  of  age,  were  both  Jcdned  as 
plaintlflh  In  the  declaration;  but  up<m  the 
filing  of  a  demurrer  1^  defendant  a  nonsuit 
was  taken  by  the  plaintiff  Ledyard  Harris, 
leaving  it  a  suit  by  the  appellee,  Mrs.  Lydla 
Harris,  in  her  own  right  against  the  appe- 
lant for  damages. 

The  plaintiff  below  testified,  In  substance, 
that  F.  M.  Meek,  the  appellant,  came  to  her 
and  told  her  that  he  would  have  her  son. 


Ledyard  Harris,  arrested  and  put  In  Jail  If 
she  (Lydla  Harris)  did  not  take  him  away 
from  Laurel.  We  copy  the  Important  part 
of  ai^>eUee's  testlmraiy  verbatbn  from  the 

record: 

"H«  said  that  he  and  all  of  his  mm  were 
notified  to  arrest  my  boy  the  first  time  they 
caught  him  on  the  street,  and  put  him  in  jail. 
We  confined  the  boy  strictly  to  my  home  prem- 
iaes  for  quite  awhile.  He  finally  told  me  after 
that  time  if  I  did  not  leave  by  Saturday  he  was 
coming  to  my  home  and  arrest  my  boy  and  pat 
him  in  jalL  It  scared  me  to  think  he  would 
oHne  to  my  home  and  arrest  my  boy  and  put 
him  in  jail,  and  I  consented  to  leave  with  bim. 
I  was  gone  for  three  weeks." 

The  plaintiff's  testimony  was  the  only  erl* 
denoe  introduced  in  her  behalf.  At  this  Junc- 
ture In  the  trial  the  defendant  moved  to  ex- 
clude tiie  evidence  of  the  plaintiff  and  to  in- 
struct the  Jury  to  return  a  verdict  tor  the 
defendant,  which  moti<m  was  by  the  court 
overruled. 

The  appelant,  F.  M.  Meek,  was  then  In- 
troduced as  a  witness,  and  testified,  in  sub- 
stance, that  he  was,  at  the  time  of  the  al- 
leged conversation  with  the  appellee,  mayor 
commissioner  of  the  dty  of  Laurel,  and  that 
for  some  time  xn^vious  there  had  been  an 
tmusually  large  number  of  incendiary  fires 
In  the  city  ot  Laurel,  and  that  he,  in  con- 
junction with  other  dtizens,  had  endeavored 
to  discoTOT  the  party  causing  the  fires,  and 
to  that  end  had  made  up  $345  and  employed 
a  detective,  one  McEervey,  to  investigate  ttie 
situation ;  that  he  was  informed  hy  the  de- 
tective that  Ledyard  Harris,  the  son  of  the 
appellee,  was  the  guilty  party,  and  that  upon 
receiving  this  Infonnatlon  he  sent  for  the  ap- 
pellee, with  whom  he  was  upon  friendly 
terms,  and  when  she  arrived  at  the  ofllce,  the 
detective,  McKervey,  told  the  aj^lee  that 
the  evidence  pointed  strongly  to  her  son  as 
being  the  person  who  had  caused  the  fires  In 
Laurel,  and  that  the  detective  said  to  her 
they  wanted  to  put  a  stop  to  these  fires,  and 
advised  her,  in  a  private  and  friendly  way, 
that  It  would  be  best  for  her  to  take  her 
son  away  frmn  Laurel,  as  he  was  a  young 
boy,  and  would  do  better  with  other  assoda- 
tlons  and  surrounding;  that  the  appellee, 
then  much  distressed,  ashed  ttie  appellant 
what  she  should  do  about  it,  and  he  (an)el- 
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lant)  advised  and  suggested  to  ber  In  a  kind 
and  friendly  way  that  It  would  he  best  for 
her  to  take  the  advice  of  the  detective  and 
take  her  boy  away  from  Laurel,  for  awhile 
at  least,  and  that  that  would  probably  cure 
the  erll  of  the  situation ;  that  he  advised 
and  suggested  to  the  appellee  to  take  her  boy 
away  to  8<Hne  other  field  aud  away  from  his 
present  surroundings,  and  that  this  would 
save  her  a  good  deal  of  trouble,  because  the 
grand  Jury  would  meet  soon;  that  he  gave 
her  this  advice  in  a  friendly  way  in  order  to 
keep  the  boy  out  of  trouble,  and  that  he  at 
no  time  threatened  her  nor  the  boy;  that 
the  appellee  was  a  frequent  visitor  at  the 
home  of  appellant,  and  often  dined  with  his 
family,  and  that  they  were  on  friendly  and 
cordial  terms ;  that  he  had  no  malice  or  feel- 
ing against  her,  but,  on  the  other  hand,  his 
feeling  towards  her  was  friendly  and  con* 
siderate;  and  that  he  had  treated  her  as  a 
neighbor  and  had  no  desire  whatever  to  do 
a  wrong  to  her  or  her  boy,  but  was  attempt- 
ing to  suggest  or  advise  her  in  a  way  that 
was  for  her  good  and  the  good  of  her  son. 
The  son  was  subsequently  indicted  for  arson. 
The  appellee  waited  one  year  before  filing 
suit.  With  this  state  of  case  before  the  court, 
the  plaintiff  was  granted  one  instruction  that 
the  Jury  might  find  punitive  damages  for 
the  plaintiff.  No  actual  damages  were  claim- 
ed. The  jury  returned  a  verdict  for  the 
plaintiff  in  the  sum  of  $1,800  as  punitive 
damages. 

We  think  the  testimony  shows  conclusively 
that  the  appellant  was  acting  in  good  faith, 
without  malice,  and  with  probable  cause,  and 
with  no  desire  to  oppress  the  appellee,  but 
that  his  intentions  were  good.  Therefore 
punitive  damages  cannot  be  recovered.  If, 
indeed,  any  recovery  whatever  may  be  had. 
Railroad  v.  Bite,  67  Miss.  373,  7  South.  223 ; 
Taft  V.  Taft,  40  Vt.  220.  M  Am.  Dec.  380; 
12  Am.  &  Eng.  Enc.  24,  25  ;  3  Black.  Com. 
120;  Grimes  v.  Gates,  47  Vt.  594.  19  Am. 
Rep.  129.  Under  the  facts  In  this  case  the 
verdict  and  Judgment  are  erroneous. 

Reversed  and  rrananded. 


FOUNTAIN  etaLT.JOULLIAN.  (No.  1809a) 
(Supreme  Court  of  MississippL    Division  A. 

March  13.  1816.) 
Tajcation  «=>609— ABSESSioiNTS— Ghanqes. 

Where  taxes  were  assessed  to '  the  joint 
owners  of  lands,  the  collector,  one  of  the  own- 
ers having  paid  one-half  of  the  assessment, 
is  not  empowered  to  change  the  original  assess- 
ment and  apportion  a  Ecparate  half  interest  in 
each  owner,  and  upon  failure  of  the  other  owner 
to  pay  one-half  the  tax  sell  his  undivided  in- 
terest in  the  land,  so  such  a  sale  is  void. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  S  1352;  Dec  Dig.  *=»660.] 

Appeal  from  Chancery  Court,  Hancock 
County;  J.  Morgan  Stevens,  Chancellor. 

BUI  by  J.  Q.  Fountain  and  others  against 
E.  G.  Joulllan.   From  a  decree  for  defendant 


sustaining  demurrer  to  the  bill,  complainants 
appeal.  Affirmed. 

McDonald  &  Marshall,  of  Bay  St  liOois, 
for  appellants.  Fold  ft  White,  «f  Guli^ort, 
for  appellee 

HOLDEN,  J.  The  appellants  filed  their 
bill  in  the  chancery  court  of  Hancock  county, 
seeing  to  confirm  their  tax  title  to  an  un- 
divided one-half  interest  In  certain  real  es- 
tate sold  to  them  by  the  tax  collector  of  Han- 
cock county  in  March,  1896,  for  taxes  of  1895. 
A  demurrer,  filed  by  the  defendant  below, 
appellee  here,  was  sustained  to  the  bill.  It 
appears  from  the  record  that  blocks  61,  62, 
63,  64,  65,  66,  67,  68,  and  60,  Gulf  View,  sec- 
tion 19,  township  9,  range  15  west,  36  acres, 
were  assessed  to  "Walts  and  Bums"  at  a 
value  of  $360,  and  that  Walts  and  Bums 
owned  this  property  jointly,  each  owning  an 
undivided  one-half  Interest  therein.  Bums 
went  to  the  tax  collector  and  paid  the  taxes 
on  his  undivided  one-half  interest  in  the  laud 
and  received  a  rec^pt  from  the  tax  collector. 
No  taxes  being  paid  on  the  other  undivided 
one-half  interest  of  Waits,  the  tax  collector 
advertised  and  sold  Waits'  undivided  half  in- 
terest In  the  property,  when  It  was  bought 
by  Fountain  and  Farve,  and  upon  this  tax 
title  the  appellant  relied  in  the  court  below. 
The  appellee  ccmtended  before  the  chancellor, 
with  which  contention  the  chancellor  agreed, 
and  urges  here  that  the  tax  sale  of  Walts' 
undivided  half  Interest  In  this  property  was 
void,  and  the  appellee  here  being  the  owner 
of  Walts'  undivided  half  interest  In  the  land 
has  a  good  title  to  it  It  appears  from  this 
record  that  the  tax  collector  attempted  to 
change  the  original  assessment  of  this  land 
and  to  ai^ortlon  an  undivided  one-half  inter- 
est in  Wait  and  the  other  Interest  in  Burns, 
and  that  upon  the  failure  of  the  payment  of 
the  taxes  due  on  Walts*  undivided  half  Inter- 
est he  proceeded  to  sell  this  portion  of  the 
land  "as  an  undivided  one-half  interest." 
The  tax  collector  did  not  endeavor  to  sepa- 
rate or  apportion  the  land  so  that  a  distinct 
portion  of  it  could  be  sold  for  the  taxes,  but 
he  undertook  to  apportion  an  undivided  one- 
half  interest  In  the  whole  land  not  as  origi- 
nally assessed,  and  sell  the  undivided  inter- 
est. An  assessment  of  taxes  against  land  is 
a  proceeding  primarily  against  the  land  and 
the  sale  is  of  the  fee  In  the  real  estate.  It  Is 
immaterial  as  to  whom  It  is  assessed.  We 
have  no  statute  authorizing  a  tax  collector  to 
change  an  assessment  and  apportion  the  dif- 
ferent undivided  interests  to  any  number  of 
parties  who  may  claim  such  interests  there- 
in and  sell  such  undivided  Interests,  and  we 
think  to  do  this  would  be  bad  policy  and 
illegal,  and  In  all  instances  he  should  collect 
the  tax  on  the  land,  and  not  on  any  Individu- 
al, undivided,  inseparable,  interest  therein. 
If  it  were  permissible  for  the  collector  to 
change  the  assessment  and  collect  separately 
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the  taxes  npon  as  m&ny  dtfferent  Interests  as 
he  might  apportion  out,  this  would  lead  to 
confusion  and  complications  not  authoirlzed 
by  law,  and  against  public  policy.  Tootbman 
V.  Courtney,  62  W.  Va.  167,  58  S.  E.  915 ;  37 
Cyc.  1340.  1341;  Corbin  v.  Inslee,  24  Kan. 
154:  Sargent  v.  Sturm,  23  Cal.  359,  83  Am. 
Dec.  118;  Macdouough  v.  Elnm,  1  La.  4SQ,  20 
Am.  Dec.  284 ;  Savings  Bank  et  al.  v.  Todd, 
47  Conn.  190. 

In  view  of  these  conclusions  we  hold  that 
the  tax  sale  in  this  case  was  void,  and  the 
decree  of  the  lower  court  la  affirmed. 

Afflrmed. 


FBRNWOOD  LUMBER  CO.  t.  ROWLEY 
et  aL    (No.  17627.) 

(Supreme  Court  of  Mississippi,  Dividon  A. 
Mardi  13, 1916.) 

1.  Public  Lands  <g=>55  —  Lease  —  Sale  ot 
TxuBBB— VALinrrr. 

A  conveyance  of  timber  by  a  lessee  of  land 
In  a  sixteenth  section,  whose  unexpired  term 
continueB  for  SB  years,  is  valid  as  against  one 
who  with  notice  thereafter  purchased  from  the 
board  of  supervisors  the  right  to  eut  all  the  tim- 
ber growing  on  the  land. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
OenL  Dig.  {S  170-174 ;  Dec  Dig.  «=955.] 

2.  PcBuc  Lands  ^955  —  Lease  —  CtrrriNa 
Loos— PowEBs  or  Boabd  of  Supebvisobs. 

The  0^  control  which  the  board  of  supers 
visors  has  over  timber  In  a  sixteenth  section  is 
to  prevent  its  being  cot  or  destroyed  contrary 
to  the  rules  of  good  husbandry,  unless  the  right 
to  cut  it  is  purchased,  and  it  can  sell  such  right 
only  to  the  lessee,  or  to  or  with  the  consent  of 
the  person  to  whom  the  lessee  has  sold  the  tim- 
ber. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  8§  170-174 ;  Dec  Dig.  «=>55.] 

3.  Tbespass  ®3352— Measube  of  Damaois-t- 
Whongful  Cutting  of  Tiubeb. 

The  measure  of  damages  recoverable  by  the 
grantee  of  such  lessee  for  the  wrongful  cutting 
of  the  timber  is  the  value  of  the  timber  cut  and 
removed. 

[Ed.  Note.— For  other,  cases,  see  Trespass, 
Cent  Dig.  §§  137,  138  ;  I^ec.  Dig.  «=>52.] 

Appeal  from  Chancery  Court,  Marlon  Coun- 
ty;  R.  E.  Sheehy,  Chancellor. 

Action  by  the  Fernwood  Lumber  Company 
against  William  Rowley  and  others.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Reversed  and  remanded. 

Mounger  &  Ford,  of  GolnmMa,  for  a.ppel- 
laut  Dale  ft  Bawls,  of  Columbia,  for  ap- 
pellees. 

SMITH,  C.  J.  In  March,  1900,  Cyrus  Lew- 
Is,  being  the  lessee  of  the,  N.  E.  »4  of  the 
N.  E.  ^  of  a  sixteenth  section  situated  In 
Marlon  county,  the  unexpired  term  of  his 
lease  being  about  55  years,  sold  and  war- 
ranted to  appellant  the  timber  growing  there- 
on by  deed  duly  acknowledged  and  recorded. 
In  October,  1910,  Lewis,  by  deed,  conveyed 
to  appellee  Rowley  all  his  Interest  In  the 
lease.  In  January,  1912,  Rowley  purchased 
from  the  board  of  supervisors  of  Marlon 


county  all  the  timber  growing  on  this  land, 
and  afterwards  sold  It  to  appellees  Bourn 
and  WilUamson,  who,  over  the  protest  of 
appellant,  proceeded  to  cut  and  remove  It, 
whereupon  appellant  filed  Its  bill  In  the  court 
below  against  them,  and  also  against  Row- 
ley, praying  that  they  be  enjoined  from  cut- 
ting the  timber,  and  that  an  account  be  taken 
of  that  cut  and  removed,  and  that  be  be 
awarded  damages  therefor.  No  injunction 
was  Issued,  and  the  case  proceeded  to  trial 
solely  upon  appellant's  claim  for  damages. 
On  final  hearing,  the  bill  was  dismissed  on 
the  ground,  as  re<dted  In  the  decree,  that  ap- 
pellant had  no  Interest  In  the  timber. 

[1]  As  we  understand  this  record,  the  only 
question  presented  to  ns  for  dedslcai  la :  Did 
ai^llant  have  an  interest  in  the  timber; 
and,  if  BO,  what  waa  the  character  thereof, 
and  the  xneasuie  of  damages  snstatned  by 
him  because  of  Its  removal?  The  convey- 
ance of  the  timber  by  Lewia  to  appellant  was 
valid*  and  vrated  in  appellant  the  right  to 
atvroprlate  it  wbeneTer  It  could  be  lawfully 
cut  and  removed  from  the  land.  Caston  v. 
Lumber  Co.,  68  South.  668.  And  since  appel* 
lee  Bowley  bad  notice  of  this  conveyance 
when  he  purchased  the  land,  he  obtained  by 
this  purchase  no  title  or  right  to  the  timber. 

[i]  TbB  only  control  which  the  board  at  su- 
pervlsora  had  over  the  timber  was  to  prevent 
Its  being  cut  or  destroyed,  exc^t  In  accord- 
ance with  the  rules  of  good  husbandry,  un- 
less the  right  so  to  do  sfaonld  be  purchased 
from  It.  and  this  right  It  could  sell  only  to. 
or  with  the  consent  of,  the  lessee  of  the  land 
(Dantzler  Lumber  Co.  v.  State,  87  M'Iss.  dS5, 
53  South.  1),  or  to  or  with  the  consent  of 
the  person  to  whom  the  lessee  had  sold  the 
timber,  and  his  assignees.  In  the  case  at 
bar  the  only  person  to  whom  this  right  could 
have  been  lawfully  sold  was  appellant,  so 
that  Rowley  and  his  assignees.  Bourn  and 
WilUamson,  acquired  no  right  to  at^ropriate 
the  timbw  by  virtue  of  Rowley's  contract 
with  ttie  board.  The  board  of  supervisors 
had  no  authoiity  either  to  cut  and  remove  the 
timber,  or  to  authorize  appellees  so  to  do. 
The  only  right  which  it  did  have  in  this  con- 
nection, and  consequently  the  only  right 
which  Rowley  and  his  assignees  acquired  by 
virtue  of  Rowley's  contract  with  the  board, 
was  simply  the  right  to  sell  to  appellant,  or 
Its  assignees,  the  right  to  cut  and  remove  the 
timber  for  uses  not  wtthin  the  rules  ot  good 
husbandry. 

[3]  The  interest  of  appellant  In  the  timber 
i  being  as  hereinbefore  outlined,  and  appel- 
lees having  neither  title  thereto  nor  right  of 
possession  thereof,  the  case,  as  to  the  meas- 
ure of  damages,  falls  within  the  rules  laid 
down  In  38  Cyc.  2089,  par.  4.  From  which  It 
necessarily  follows  that  the  measure  of  ap- 
pellant's damages  Is  the  value  of  the  timber 
cut  and  removed. 

Reversed  and  remanded. 
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BBWES  et  ftL  T.  HEWBS  ct  aL  (No.  180U.) 

(Sapreme  Coart  of  Mississippi,  Divisicm  A. 
March  18.  1910.) 

1.  Wills  €=»130— Validity— Holoobaphio 
Wills. 

Under  Code  1806,  S  SOTS,  providing  that  a 
will,  to  be  valid,  must  be  either  wholly  written 
and  subscribed  by  the  testator,  or  attested  by 
two  witnesses  in  his  presence,  a  letter  directing 
the  disposition  the  testatrix  wished  made  of 
her  property  after  her  death,  in  the  event  she 
should  not  make  another  and  more  formal 
will,  fully  written  and  subscribed  by  the  tes- 
tator, was  properly  admitted  to  probate  as  a 
part  of  her  last  will  and  testament 

[Ed.  Note.— For  other  cases,  see  WUls,  Cent 
Dig.  S8  336.  338-340;  Dec  Dig.  «=5l30.] 

2.  WiLIJS  «=al32»lNCOBFORATION. 

Code  1906,  {  6078,  provides  that  a  will,  if 
not  wholly  written  and  subscribed  by  the  tes- 
tator, must  be  attested  by  two  witnesses  in  bis 
presence.  On  April  30^  1811,  the  testatrix  ex- 
ecuted a  will  bequeathing  and  devising  a  life 
estate  in  all  of  her  property  to  J.  S.  witboot 
making  any  distribution  of  the  remainder.  On 
the  same  day  J.  executed  a  will  by  which 
she  bequeathed  and  devised  all  the  property 
she  might  inherit  from  the  testatrix.  A  letter 
admitted  to  probata  as  a  holographie  win  men- 
tions both  of  these  wiUs.  Held,  that  the  will 
executed  by  J.  S.  was  improperly  admitted  to 
probate  and  incorporated  as  a  part  of  the  will 
of  testatrix ;  as  an  extrinsic  document,  if  incor- 
porated in  a  will  by  reference,  becomes  a  part  of 
it,  it  necessarily  follows  that  to  incorporate  an 
extrinsic  document  In  a  will,  valid  only  if  wholly 
written  by  the  testator,  the  document  must  also 
be  written  by  the  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  341;  Dec.  Dig.  «=5l32.] 

Appeal  from  Chancery  C6urt,  Harrison 
County;  J.  Morgan  Stevens,  Chancellor. 

Petition  by  Newton  L.  Hewes  and  otbers 
for  the  probate  of  the  will  of  Fannie  Q. 
Henderson,  deceased.  From  a  decree  in  fa- 
vor of  the  proponents  allowing  the  probate, 
the  contestants  Charley  h.  Hewes  and  oth- 
ers appeal.  Reversed  and  remanded. 

T.  A.  Wood,  W.  O.  Bvans,  and  J.  L,  Tay- 
lor, all  of  Oulfport.  for  appeUants.  Ford  & 
White,  of  Gnlfport,  for  app^lees. 

SMITH,  a  3.  'niia  la  an  appem  fnmi  a 
decree  of  the  coart  behnr  admitting  to  pro- 
bate three  InBtniments  aa  the  of  Mrs. 
Fannie  O.  Henderson,  deceased.  On  the  30th 
day  of  April,  A.  D.  1911,  Mrs.  Henderson  ex- 
ecuted a  will,  the  cmly  item  of  which  reads 
as  follows: 

"Whatever  property  I  may  die  seized  and  pos- 
sessed of  real  or  mixed  wherever  situate  I  will, 
and  devise  &  bequeath  to  Julia  It  Smith  to 
take  &  enjoy  the  usufruct  thereof  for  &  during 
her  natural  life  time,  for  the  aole  support  & 
maintenance  (tf  herself  &  her  sister  Helen  L. 
Sheffield  both  of  the  city  of  Norfolk,  state  of 
Virginia." 

On  the  same  day,  Julia  B.  Smith  executed 
a  will  by  which  she  bequeathed  and  devised 
all  the  property  that  she  might  inherit  from 
Mrs.  Bonnie  G.  Henderson,  to  Newton  H., 
Frederick  S.,  William  H.,  Francis  G.,  George 
P.,  Henry  L,  and  Finley  B.  Hewes.  After 


the  death  of  Mr&  Henderson  there  was 
found  with  her  will  a  sealed  envelope  (ad- 
dressed to  "Miss  M.  S.  Hewes— for  Sophie 
to  give  Idle  In  case  of  my  death  [Signed] 
F.  G.  H.")  omtaining  the  following  letter: 

"Pass  Christian  July  1st  1913 
"My  dear  Idie:  I  am  writing  to  you  today 
fearing  something  might  happen  to  me  before 
I  can  get  a  deed  properly  drawn  up,  and  sign* 
ed,  and  I  feel  confident  that  you  will  carry  out 
my  wishes. 

I  desire  that  Sophie  G!1bblier  shall  at  my 
death,  be  given  the  house,  I  have  jnst  built  ana 
the  furniture.  The  silver  you  can  divide  aa 
you  think  best,  also  the  house  linen,  and  anjr 
pictures  you  wish.  My  clothes  are  not  worth 
much  and  cafi  be  given  to  Lizzie.  Also  a  hun- 
dred dollars  when  the  estate  is  settled.  The 
home  place  is  for  you  fbnr  girls  that  la  yon,  Lil- 
lie,  Cora  A  Emma. 

1  give  the  house  to  Sophie  for  two  reasons, 
first,  I  tore  down  her  house,  and  second  because 
of  the  loving  attention  she  gave  to  my  dear  hus- 
band and  myself.  There  is  a  will  of  mine  leav- 
ing to  Julia  Smith  all  unsold  lauds  and  ona 
from  her,  teaving  them  to  your  brothers. 

"I  do  not  suppose  this  would  stand  in  th« 
courts,  but  there  Is  no  need  of  going  to  law. 
Later  I  will  make  a  will.   I  only  want  to  secure 
Sophie  in  cam  of  my  sudden  death. 
"Always  Tour  toring  Aunt 

"Fanny  Q.  Henderson.** 

These  three  Instruments  were  propounded 
In  the  court  below  tor,  and  upon  Snal  hear- 
ing were  admitted  t<^  probata  the  iecne  re* 
citing  that: 

"After  due  consideration  of  all  of  the  evi- 
dence in  this  case,  and  after  hearing  full  legal 
arguments,  the  chancellor  finds  from  the  evi- 
dence : 

"First  That  the  two  writings  designated  aa 
Exhibits  A  and  C  to  the  petition  of  proponents 
constitute  the  true  and  last  will  and  testament 
of  Fannie  G.  Henderson,  deceased,  and  should 
be  admitted  to  probate  as  such. 

"Secondly.  That  the  writing  designated  Ex- 
hibit B  to  said  petition  of  proponents,  and  re* 
ferred  to  as  the  'will  of  Julia  R.  Smith,'  was 
by  adoption  and  implication  made  a  part  and  is 
now  a  part  of  the  true  last  will  and  testament 
of  Mrs,  Fannie  G.  Henderson,  deceased,  and 
should  be  admitted  to  probate  as  explanatory 
of  said  will  of  Mrs.  Henderson  and  In  aid  of 
the  construction  tberAif— to  which  findings  of 
the  court  the  contestants  excepted." 

[1,2]  The  two  questions  presented  to  us 
for  decision  are:  Should  the  court  below 
have  admitted  to  probate,  first,  the  letter 
from  Mirs.  Henderson  to  Idle?  and,  second, 
the  will  of  Mrs.  Julia  H.  Smith  as  having 
been  'by  adoption  and  implication  made  a 
part'  of  the  will  of  Mrs.  Henderson?  The  an- 
swer to  the  first  of  these  questions  must  be  in 
the  affirmative,  and  to  the  second  In  the  neg- 
ative. 

The  letter  directs  what  disposition  the 
writer  wished  to  be  made  of  certain  prop- 
erty after  her  death  in  event  she  should  did 
without  making  anoth^  and  more  formal 
will,  and  Is  therefore  testamentary  in  char- 
acter ;  and,  conceding  for  the  sake  of  the  ar- 
gument that  the  reference  In  the  letter  to 
the  will  of  Mrs.  Julia  R.  Smith  Indicates  an 
Intention  to  Incorporate  It  therein  as  a  part 
thereof,  the  attempt  so  to  do  must  fail  un- 
der the  provisions  of  section  6078,  Mississippi 
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Code  1906,  for  the  reason  that  It  was  not 
written  by  Mrs.  Henderson  herself. 

When  an  extrinsic  document  Is  Incorpo- 
rated Into  a  will  by  a  reference  thereto  In 
the  will,  It  becomes  a  part  and  parcel  there- 
of; and  since  a  will  not  attested  by  wit- 
nesses must  be  "wholly  written"  by  the  tes- 
tator himself,  It  necessarily  follows  that  for 
an  extrlndc  document  to  be  Incorporated  In- 
to and  thereby  become  a  part  and  parcel  of 
a  will  vaUd  only  If  "wholly  written"  by  the 
testator  himself,  such  document  must  also  be 
BO  written;  for  should  It  not  be,  the  whole 
win  would  not  be  In  the  handwriting  of  the 
testator.  Gibson  t.  Gibson,  28  Grat  (69 
Ta.)  44. 

Beveraed  and  remanded.  ' 


LEWIS  T.  HARRISON  et  aL    (No.  17292.) 

(Supreme  Court  of  MiBsisBippl,  DiviHlon  A. 
March  13, 1916.) 

ExKHFnoRS  i|M  iOg)— Waqis  of  Labobbb. 

A  county  warrant,  laaned  la  faror  of  two 
perBODs  who  had  been  workins  a  road  under 
contract  with  the  snperTisors  at  a  fixed  rate  per 
mile,  is  not  exempt  from  execatioa  as  the  wages 
of  a  laborer,  or  a  person  working  for  wages. 

[Ed.  Note.— For  other  cases,  see  Exemptl<mB, 
Cent.  Dig.  i  71;  Dec.  Dig.  4t=»4S(».j 

Appeal  from  Circuit  Coort,  Neeboba  Coon- 
t7;  C  U  Dobbs,  Judge. 

Action  by  W.  M.  Lewis  against  B.  H.  Har- 
rison and  another.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Reversed,  and 
Judgment  rendered  for  plaintiff. 

This  case  was  tried  by  agreement  before 
the  circuit  judge,  a  Jury  being  waived,  upon 
an  agreed  statement  of  facts,  hereinafter  set 
out,  and  resulted  in  a  Judgment  for  the  de- 
fendants below,  from  which  plaintiff  ap- 
peals. 

"Agreed  Statement  of  Facts. 

"It  is  agreed  by  coansel  for  plaintifE  and  de- 
fendants that  the  facts  In  this  case  are  as  fol- 
lows: 

"B.  H.  Harrison  and  R.  A.  Weathers  are  both 
resident  citizens  of  Neslioba  county,  Miss.,  and 
are  both  heads  of  families. 

"That  R.  A.  Weathers  entered  Into  a  contract 
with  the  board  of  BUpervisora  of  Neshoba  coun- 
^,  Miss.,  to  work  certain  portions  of  tbe  public 
road  of  said  county,  as  shown  by  tbe  minutes  of 
said  board,  shown  on  pases  12  and  18  of  Minute 
Book  6,  a  cop7  of  which  is  to  be  taken  as  part 
of  this  agreement 

"That  the  contract  was  for  a  stipulated 
UDonnt  per  mile.  That  the  said  R.  A.  Weathers 
afterwards,  as  contractor,  subcontracted  with  B. 
H.  Harrison  tor  one-half  the  proceeds  of  said 
contract,  as  shown  by  said  minutes,  to  do  part 
of  the  work. 

"Afterwards  and  in  pursuance  of  said  contract 
the  said  board  of  snpervisors  made  an  allowance 
to  said  B.  H.  Harrison  for  for  work  on 

said  road. 

"That  after  said  allowance  a  warrant  was  is- 
sued to  B.  H.  Harrison,  which  was  in  full  pay- 
ment of  the  aforesaid  allowance  to  him,  waich 
warrant  waa  for  ¥99.50.  That  said  warrant 
was  levied  on  bj  the  sheriff  of  Neshoba  coonty, 


Miss.,  under  an  execution  issued  on  a  judgment 
rendered  in  favor  of  W.  M.  Lewis  against  both 
B.  H.  Harrison  and  R.  A.  Weathers ;  said  war- 
rant being  in  the  warrant  book  in  tbe  chancery 
clerk's  office  in  Neshoba  county.  Miss.,  when  tbe 
sheriff  levied  on  it  That  the  work  done  on  the 
road  was  done  by  B.  H.  Harrison  and  R.  A. 
Weathers,  for  which  said  allowance  was  made, 
in  the  month  of  December,  1912,  and  which  said 
work  for  which  said  warrant  was  issued  requir- 
ed the  labor  of  the  said  parties  for  the  month ; 
and,  farther,  the  said  Harriaon  and  others  had 
been  working  said  road  off  and  on  for  two  years, 
drawing  warrants  on  the  same." 

J.  O.  Ward,  of  Sumner,  and  W.  M.  Lewis, 
of  Philadelphia,  for  appellant.  E.  S.  Rich- 
ardson, of  Philadelphia,  and  Wells,  May  & 
Sanders,  ot  Ja^son,  for  app^ees. 

SMITH.  C.  J.  This  case  Is  ruled  by  the 
case  of  Heard  v.  Cmm,  73  Miss.  1S7,  18 
Sontb.  934,  5S  Am.  St  Rep.  520. 

Reversed,  and  judgment  here  for  appel- 
lant 


J.  J.  WHITE]  LUMBBB  CO.  T.  UcCOMB 
GFTT  TURPENTINB  CO.    (No.  17506.) 

(Supreme  Court  of  Mississippi,  Divlslon^A. 
March  13, 19ia) 

1.  L&KDLOBD  AND  TENANT  <g=>48(l)— TURPBlf- 

TiNE  Leasb»— Actions— BriDENCB. 

In  a  salt  where  a  lessee  of  timber  for  tur- 
pentine purposes  contended  that  tbe  land  did  not 
contain  the  amount  of  timber  specified  in  the 
contract  evidence  &eM  Insufficient  to  show  that, 
if  all  the  timlwr  on  the  property,  and  not  just 
the  virgin  timber,  had  been  included  in  the  snr* 
vey,  the  leasee  would  not  have  had  the  amount 
of  timber  for  which  tbe  lease  called. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  S  115;  Dec.  Dig.  «=»4S(1).] 

2.  Landubd  and  I^nant  4=s>4S<1)  —  DefT- 
CIBNCT  IN  LEABEO  LaNDS— RBCOVEBT— BuB- 
nEN  07  Peoof. 

Where  a  lessee  of  timber  lands  averred  that 
there  was  a  deficiency  of  acreage,  it  has  the 
burden  of  establishing  the  amount  of  the  diort- 
age. 

[Bd.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent.  Dig.  {  115;  Dee.  Dig.  €=»48(1).] 

3.  Landlobd  and  Tenant  -^Iffl  —  Tucbxb 
Leases— CoNSTBUCTioN. 

Defendant  leased  to  complainant  for  the 
purpose  of  turpentining  lands,  which  were  de- 
scribed as  containing  approximately  6,913  acres 
of  timber.  Tbe  contract  or  lease  recited  that 
the  total  consideration  to  be  paid  for  the  lease 
was  $25,000,  making  the  rate  per  acre  $3.60, 
and  farther  provided  that  the  lessee  might  box 
for  turpentine  purposes  all  merchantable  pine 
timber,  and  that  the  term  "merchantable  pine 
timber'  should  mean  any  tree  of  sufficient  size 
to  square  not  less  than  four  inches.  Held,  that 
the  lessor  was  not  hound  to  furnish  all  virgin 
timber  of  the  acreage  specified. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  8  435 ;  Dec.  Dig.  «=>122.] 

4.  Landlobd  and  Tenant  ®=9l22  —  Timbeb 
LBASE»— CoNSTBUCTION— Dbucienct. 

In  such  case,  the  contract  of  lease  was  a 
contract  in  gross  or  in  bulk,  so  that  no  recov- 
ery for  shortage  in  the  acreage  of  the  timber 
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could  be  maiutained  where  the  shortage  did  not 
amount  to  deception  or  fraud. 

[Ed.  Note.—For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  I  486;  Dea  Dig.  ^122.} 

Appeal  from  OhanceiT  Court,  Flke  Coon- 
ty;  R.  B.  Mayes,  Special  Chancellor. 

Bill  by  tbe  McComb  City  Tarpentlne  Com- 
pany' against  tbe  J.  J.  Wblte  Lumber  Compa- 
ny. Fnnn  a  decree  for  comiaainant,  d^nd- 
ant  appeals.  Reversed  In  part,  and  affirmed 
In  part 

J.  S.  Sexton,  of  Hazlehurst  and  W.  B. 
Mlxon,  of  McComb  City,  for  appellant  Price 
&  Price,  of  Magnolia,  and  J.  B.  Tally,  of  Hat- 
tieaburg,  for  appellee. 

HOLDEN,  J.  This  la  an  appeal  from  a 
decree  of  the  chancery  conrt  of  Pike  county, 
Hon.  Robert  B.  Mayes,  special  chancellor. 
The  appellee,  McComb  City  Turpentine  Com- 
pany, complainant  in  the  court  below,  filed  Its 
bill,  claiming,  among  other  things,  that  tbe 
appellant  J.  J.  White  Lumber  Company,  de- 
fendant below,  leased  to  appellee,  through 
Carr  Bros.,  for  turpentine  purposes,  6,913 
acres  of  merchantable  pine  timber,  suitable 
for  turpentine  purposes,  for  which  it  paid 
appellant  $25,015.80,  and  that  appellant  fail- 
ed to  deliver  the  quantity,  6,913  acres  of  pine 
timber  as  contracted;  that  the  shortage  in 
the  delivery  amounted  to  1.411  acres,  which 
was  a  breach  of  the  contract — and  seeking 
to  recover  the  purchase  price' and  damages 
of  appellant  therefor.  The  lumber  company, 
defendant  below,  answered,  and,  among  oth- 
er things,  contended  that  appellee  could  not 
recover  for  the  alleged  shortage  of  1,411 
acres,  for  two  reasons:  First  tluit  as  a  mat- 
ter of  fact  under  the  contract  of  lease,  there 
Is  no  shortage  of  1,411  acres,  or  any  amount 
whatever,  and  it  there  be  any  shortage  at 
all.  It  Is  Inconsiderable;  second,  that  the  con- 
tract of  lease  Is  a  contract  "in  bulk"  or  "In 
gross,"  and  that  the  shortage  or  variation,  if 
any,  is  allowable  to  the  lessor,  under  the  con- 
tract here  involved.  There  was  a  decree  In 
favor  of  appellee  as  to  the  shortage  of  1,411 
acres,  and  for  other  damages  claimed  in  the 
bill,  and  appellant  prosecutes  this  appeal. 
Wte  here  set  out  tbe  material  parts  of  the 
ofHitract  iDTolved: 

This  contract  and  agreement  made  and  enter- 
ed into  in  duplicate  this  the  27  day  of  Oc- 
tober, A.  D.  1905,  by  and  between  the  J.  J. 
White  Lumber  Company,  a  corpMation  exist- 
\ng  under  the  laws  of  the  state  of  Mississippi, 
herein  called  the  party  of  the  first  part,  and 
Carr  Bros.,  composed  of  the  individuals  J.  A. 
Carr  and  A.  S.  Carr.  partners  of  Hattieeburg, 
Miss.,  hereinafter  called  the  parties  of  the  sec- 
ond part  Witnesseth:  Hie  party  of  the  first 

ftart  for  and  in  consideration  of  the  rent  here- 
nafter  reserved  to  be  paid  and  the  covenants 
to  be  performed  by  the  parties  of  the  second 

Sort  does  by  these  presents  hereby  demise, 
irm,  let  and  lease  unto  the  said  parties  of  the 
second  part  their  heirs  or  assigns  all  of  the 
pine  timber  suitable  for  turpenbning  purposes 
locatpd  on  the  lands  hereinafter  described,  whicli 
lands  are  owned  by  the  party  of  the  first  part 
and  all  of  the  merchantable  pine  timber  suit* 


able  for  turpentining  purposes  on  the  lands 
hereinafter  descrit>ed,  upon  which  the  party  of 
the  first  part  owns  on  them  merchantable  pine 
timber  to  wit: 

Sea  Acres. 

S  M  of  S  H  22  120 

S  )i  of  8  H  23  ISO 

W  U  of  NB       8W  14.  W  K  Of  8B  1&. 

and  SE  :14  of  BB  14 
All  on  section 


3  H  of  NB  14 

S  ^ 

B  K  of  SB  14 

SB  ^. 
s  % 

All  on 


25 
26 

n 


N  U  and  N 
N  of 


NW 


Of 


28] 
2» 
31 
32 
» 
31 
U 
8S 
35 
36 
36 


340 
480 

E20 

400 

M 
60 
200 


u 


360 
600 


300 


440 


120 
EO 


400 

IS 
40 

£20 
40 
50 
60 

437 
40 


IB 


8  132 


Of  SB  M 
of  SW  M, 
N  4  and  N  ^  of  S  U 
SW  H  of  SW  14  and  S      of  8E  14 
W  14  of  N  H  and  S  H  of  NW  M 
SW  14  of  NB  14  anfl  N  14  of  SB  14 
All  In  Township  One  (1)  North 
Range  Six  (6;  East,  Amite  Goun< 
tr.  Ulas. 
NB  14  and  NW  14  of  NW  14 
8  li  of  NW  14,  E  14  of  SW  14,  and  W  U 
of  SB  14 

TowDBblp  One  a)  Hortb  of  Range  7 
Bast,  Pike  Ooun^.  Hisalnippl. 

N  14  of  NW  H  and  8Wl4  of  NW  4 
NB  14  of  NW  14.  B  H  of  NW  14  of 
NW  14 

Townsblp  One  Q)  Soutb,  Range  Six 
(6)    Bast,    Tandpaboa  Pariah, 
Louisiana. 
B  14  (rf  NE  14.  B  14  of  NW  14,  and  B  14 

of  W  14  of  NB  14 
SW  14,  NW  14  of  SB  14 
E  14  of  SW  14  of  SB  14 
SB  14  of  NB  14  and  NB  14  of  SB  14 
NE  14,  S  14  of  NW  14.  and  NW^  of 
SW  14 

SW  14  of  NW  14  and  NW  14  of  SW  14 
W  14  of  NW  14 

N  14  of  NS  14  and  S  14  of  SB  14 
All  In  section 
W  14  of  NW  14 

NW  14  of  NW  14.  N  14  of  SW  >4  of 
NW  14  and  SE14  of  NB  and  frac- 
tion of  SB  14 

N  14  of  NW  14,  SW  14  of  NW  14.  and 
fraction  of  8W  14 

Ninety  acres  on  the  N  14.  N  and  W 
sides 

Township  One  (1)  Soutb,  Range  Biz 
(S)    BaBt,    St    Helena  ParUh. 

LioulBlanB. 
Lota  1.  2  and  3 

And  fractional  NB  comer  of  the  George 
Gordon  section  E6  to  make  90  acres 
with  lot  1  of 
Fraction  B  li  of  NW  14  of  NB  14  and 

NB  14  of  NE  14 
Fractional  SB  corner 
Fractional  east  aide  section  87 

Township.  One  a)  South  of  Range 
Five  (6).  St.  Helena  Pariah,  Lou- 
isiana. 

— beint:  in  all  approximately  6013  acres  of  tim- 
bered land. 

It  is  understood  and  agreed  by  this  contract. 
First.  That  tbe  term  merchantable  pine  tim- 
ber shall  mean  any  pine  tree  of  suffident  size 
to  square  not  less  than  foor  inches  (4")  by  foar 
inches  (4"). 

Second.  That  the  parties  of  the  second  part 
hereby  pay  unto  the  party  of  the  first  part  the 
sum  of  five  thousand  dollars  ($5,000.00)  to  bind 
this  contract,  receipt  whereof  is  hereby  ac- 
knowledged, the  t>alanee  or  deferred  paympnts 
to  twenty  thousand  fifteen  &  'o/ioo  (120,- 
015.80).  malting  tbe  total  amount  to  be  paid 
for  the  lease  of  the  aforesaid  lands  for  turpen- 
tining purposes  at  the  rate  of  $3.60  per  acre, 
to  be  paid  by  the  parties  of  tbe  secona  part  to 
the  party  of  the  first  part  on  or  before  the  first 
day  of  December,  A.  D.  1905. 

Third.  For  the  above  consideration  the  party 
of  the  first  part  cmveys  and  warrants  to  the 
parties  of  the  second  part  their  heirs  or  assigns 
the  right  to  enter  upon  said  lands,  to  box,  work 
and  use  t<x  turpentine  purposes  the  aforesaid 
pine  timber  txa  the  purpose  of  producing  and 
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manufaetaring  resin  and  apirita  of  tarp^tioe 
for  the  full  end  and  term  of  three  (3)  years 
from  the  date  of  entry  thereon  as  hereinafter 

groTided  or  until  the  third  crop  of  turpentine 
I  gathered  from  the  said  pine  timber. 
Fourth.  It  is  a^eed  and  understood  that  the 
party  of  the  second  part  shall  not  commence 
operation  upon  said  land  before  the  first  day 
of  January  1907,  and  may  box  for  turpentine 
purpoees  not  more  than  fifteen  handred  acres 
(1500)  of  said  timber  «ach  year  or  turpentine 
season  during  the  life  of  this  contract,  except 
that  should  the  parties  hereafter  agree  to  use 
more  or  less  of  said  timber  each  year,  the  same 
shall  be  agreed  to  in  writing.  Provided,  how- 
ever, that  on  January  the  tisL  1910,  that  the 
said  party  of  the  first  part  ihall  have  the  right 
to  proceed  to  take  die  timber  from  not  exceed- 
ing 1,500  acres  of  said  landa  during  the  year 
1910  and  not  to  exceed  1,500  acres  during  each 
year  titereafter;  during  the  life  of  this  oon- 
tract 

Fifth.  Tht  party  of  the  firat  part  shall  on  or 
before  the  first  day  of  November  in  each  year, 
locate  and  designate  the  land  upon  which  the 
pine  timber  shall  be  turpentined  for  the  first 
time  during  the  next  twelve  months  and  furnish 
to  the  parties  of  the  second  part,  abstracts  of 
the  title  to  said  lands  and  maps  showing  the 
location  of  said  land. 

Sixth.  It  is  the  purpose  of  this  contract  to 
allow  the  parties  of  the  second  part  to  take 
the  turpentine  from  the  pine  timber  on  said 
lands  for  three  (3)  consecutive  years,  in  such 
locations  as  will  be  convenient  for  the  party  of 
the  first  part  to  cut  and  manufacture  the  pine 
timber  so  turpentined  at  its  sawmill  plant  at 
McComb  City,  Mississippi,  as  soon  after  the 
termination  of  the  turpentine  period  of  three 
(3)  years  as  is  practicable. 

Seventh.  The  party  of  the  first  part  agrees 
to  allow  the  parties  of  the  second  part  and 
hereby  conveys  to  them  the  right  to  erect,  con< 
struct  and  locate  stores,  storehooses,  turpentine 
distilleries  and  other  buildings  necessary  to  be 
osed  in  gathering,  storing  or  manufacturing  the 
turpentine  and  resin  products  gathered  from 
said  lands  on  the  lands  owned  by  the  party  of 
the  first  part,  and  to  remove  or  sell  for  purpose 
of  roDoval  or  said  bnildiags  or  other  fixtures  at 
or  before  the  termination  of  this  contract,  and 
the  party  of  the  first  part  further  grants  unto 
the  parties  of  the  second  part  to  cut  wood, 
building  and  barrel  timber  from  its  said  lands 
necessary  to  be  osed  in  the  mannfactare  and 
barreling  the  tarpentine  or  resin  prodncts  that 
are  gathered  from  the  aforesaid  land,  and  the 
rights  granted  in  this  section  shall  be  free  from 
cost  to  the  parties  of  the  second  part. 

•  *••••* 

Twelfth,  The  parties  of  the  second  part,  their 
heirs  or  assigns  shall  have  the  right  to  assign 
or  transfer  this  lease,  to  lease  or  sublet  the 
wbeJe  or  any  part  of  said  timber  for  the  whole 
or  any  part  of  said  term  to  any  reasonable  per- 
son, firm  or  corporation,  or  to  place  any  agent, 
employ^  or  representative  upon  said  land  in  the 
operation  of  such  turpentine  business  without 
the  knowledge  or  consent  of  the  party  of  the 
first  part. 

Tbu*teatth.  In  consideration  of  the  foregoing 
covenants  and  promises  and  the  consideration 
paid  and  to  be  paid,  the  party  of  the  first  part 
hereby  w'arrants  and  defends  and  will  during 
die  term  of  this  contract  and  lease,  warrant 
and  def^d  the  parties  of  the  second  part  in  the 
posseMion  of  the  above-described  land  and 
premises. 

In  witness  whereof,  the  parties  to  this  con- 
tract and  lease  have  hereunto  set  their  hands 
and  seals  in  duplicate  this  the  24th  day  of 
Oet(rf>er,  A.  D.  1905. 

J.  J.  White  Lumber  Company, 

By  J.  J.  White,  Pres.  [Seal]. 
J.  A.  Carr,  for  Oarr  Bros. 
Attest:  B.  L.  White,  Sec 


Tbe  record  In  tbis  case  is  volomlnons,  and 
we  have  given  It  a  careful  examination  and 
patient  consideration.  We  find  It  necessary. 
In  order  to  properly  constme  tbe  contract 
here,  io  take  Into  consideration  tbe  dream- 
stances  and  snrroundlngB  of  the  parties  at 
the  time  the  lease  was  agreed  upon.  Tbe  ap- 
pellee wanted  to  lease  the  pine  timber  for 
tnrpentlne  purposes.  The  appellant  lumber 
company  had  about  8300  acres  of  land  lying 
scattered  In  two  covnties  in  this  state  and 
two  parishes  In  Louisiana,  upon  which  stood 
merchantable  pine  trees  suitable  for  turpen- 
tine purposes.  Mr.  Carr,  8M>^ee,  testified 
that  just  prior  to  entering  Into  the  con> 
tract: 

"They  represented  to  me  that  they  had  some- 
thing like  about  8,000  acres  of  land  there  in 
Amite  and  Pike  TOonties,  and  in  St  Helena  and 
St.  Tammany  parishes,  which  contained  some- 
thing like  6,900  acres  of  timber." 

Appellee,  Carr,  drove  out  through  the  tim- 
ber, inspecting  it  west  of  Osyka,  In  company 
with  a  timber  man  and  engineer  (Burke); 
and  he  and  Burke  afterwards  examined  the 
timber  on  the  east  side;  that  at  this  time 
appellant  stated  to  appellee  that  they,  ap- 
pellant, had  on  the  lands,  "6,913  acres  there 
or  thereabouts,  of  timber";  that  appellee 
understood  "approximately"  to  mean  "near 
about";  that  "  'virgin  timber'  is  a  natural 
forest  where  the  timber  has  never  been  re- 
moved." The  testimony  Introduced  by  appel- 
lant as  to  tbe  sltnation  and  conditions  Im- 
mediately preceding  the  making  of  the  con- 
tract tends  to  show  In  substance,  that  appel- 
lant intended  to  lease  to  appellee  only  the 
timber  which  might  be  on  the  8,300  acres  of 
land,  and  that  the  8,913  acres  of  timber  was 
an  ^imate  of  the  amount  of  acres  of  tim- 
ber on  tbe  whole  body  of  land,  and,  also, 
that  the  appellee's  surveyor,  Clark,  in  mak- 
ing his  survey  of  the  alleged  shortage, 
wrongfully  excluded  from  the  survey  certain 
timber  Included  In  the  terms  of  the  lease. 
Tbe  chancellor  may  have.  In  weighing  the 
testimony,  given  oi^y  slight  credence  to  ap- 
pellant's proof,  As  to  this,  we  do  not  ques- 
tion his  discretion  to  do  so;  but  tbe  testi- 
mony of  appellee  may  be  considered  by  us 
as  true  In  construing  the  contract  of  lease. 
With  these  surroundings  and  circumstances, 
the  contract  was  entered  Into,  and  appellee 
boxed  the  trees  for  turpentine  purposes  for 
several  years,  until  the  storm  of  September, 
1909,  when  all  tbe  timber  was  destroyed. 
Afterwards,  tbis  lawsuit  followed. 

[1-S]  The  lower  court  arrived  at  the  short- 
age of  1,411  acres  of  timber  by  the  survey 
made  by  Clark  and  Ball,  employed  by  ap- 
pellee. Clark  testified  as  to  tbe  snrvey,  and 
said  that  be  had  not  surveyed  tbe  timber,  but 
surveyed  the  old  fields  and  swamps,  and  ar^ 
rived  at  the  amount  of  shortage  In  this  way; 
and  that  be  surveyed  and  included  "only 
virgin  timber,"  leaving  out  of  bis  snrvey  all 
other  timber  regardless  of  size,  or  whether 
or  not  it  was  menOiantable  pine  timber  suit- 
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able  for  turpentine  purposes ;  and  that  be  i 
also  left  out  certain  timber  land  claimed  by 
oataide  parties,  the  title  to  which  is  admit- 
ted in  this  record  to  be  In  the  appellant.  The 
whole  testimony  shows  that  there  were  "old 
field  pines"  and  other  pines  that  would 
aqnare  "more  than  four  inches  by  four 
Inches,"  and  a  large  amount  of  timber  that 
was  not  counted  In  the  surrey  because  it  was 
not  "rirgln  timber,"  but  which  was  In  fact 
merchantable  pine  timber,  suitable  for  tur- 
pentine  purposes.  Clark  further  testified 
that  he  left  out  all  4x4  Inches,  square  timber, 
unless  U  was  "virgin  timber,"  and  that  if 
his  surrey  had  takoi  in  the  timber  in  the 
trid  fields  and  swamps,  appellee  "would  prob- 
ably had  as  much  as  the  lease  called  for" ; 
that  there  were  soltable  pines  in  the  swamps 
and  old  fields,  but  this  was  not  "virgin  tim- 
ber." We  cannot  say  from  the  whole  proof 
In  the  record  that  Uie  timber  left  oat  by  ap- 
pellee's sarreyors,  without  authority  of  the 
contract,  would  not  amount  to  1,411  acres  of 
merchantable  pine  timber  suitable  for  tnr* 
pentine  purposes;  and  we  think  it  would  be 
more  reiasonable  to  conclude  that  the  aK>eI- 
lee's  Burreyor,  Clark,  was  right  when  he 
said  that,  if  the  merchantable  pine  timber 
suitable  for  turpentine  purposes  in  the  old 
fields  and  swamps  and  on  the  lands  claimed 
by  outside  parties,  the  cot-orer  lands,  and 
timber  squaring  4zf  inches^  not  "virgin  tim- 
ber," had  been  included  in  his  surrey,  tbat 
appellee  would  hare  gotten  all  the  lease  call- 
ed for.  Now,  let  us  look  at  the  Mmtract  sign- 
ed by  all  the  parties  to  this  controrersy.  It 
cannot  be  said  to  be  a  contract  of  warranty 
aa  to  the  quantity,  but  merely  warrants  the 
use  and  possesston  of  the  approximated  quan- 
tity corered  by  the  lease.  It  is  to  be  con- 
strued against  both  parties  alike.  We  think 
an  examination  of  the  contract  will  disclose 
the  clear  Intent  of  the  parties  that  the  timber 
on  the  8300  acres  of  land  was  leased  for 
^.015.80;  and,  while  the  Instrument  at- 
tempts to  apportion  or  specify  the  number 
of  acres  of  timber  In  each  subdirl^on  of 
land,  yet  this  appears  to  be  a  mere  estimate, 
and  Is  qualified  by  the  clause  in  the  contract, 
"being  in  all  approximately  6,913  acres  of 
timbered  land."  "At  the  rate  of  $3.60  per 
acre"  is  ooly  a  calculation  based  on  the  esti- 
mate of  the  number  of  timbered  acres,  which, 
when  figured  out,  does  not  harmonize  with 
the  total  amount  of  the  purchase  price.  Ap- 
pellee, Carr,  testified  that  $3.60  per  acre  was 
merely  a  basis  for  the  lease.  The  appellee 
knew  that  no  surrey  of  the  timbered  land 
had  been  previously  made  by  appellant,  and 
that  all  parties  were  depending  on  an  esti- 
mate of  the  timbered  acreage  made  by  Engi- 
neer Burke,  as  to  the  amount  of  timber  on 
the  8,300  acres  of  land. 

After  an  exhaustive  study  of  the  contract 
and  eridence,  and  the  authorities  bearing  on 
the  questions  inrolred,  we  are  firmly  con- 
vinced that  tbe  able  chancellor  erred  in  his 


finding  against  appellant  for  the  1,411' acres 
under  the  terms  of  the  contract  In  this  case. 
There  Is  no  escape  from  the  conclusion  that 
the  contract  Includes  all  merchantable  pine 
timber  suitable  for  turpentine  purposes,  re- 
gardless of  whether  it  be  rlrgin  timber,  cut- 
over  timber,  old  field  timber,  swamp  timber, 
or  4x4  timber,  on  the  8,300  acres  of  land. 
The  surveyors  dark  and  Ball,  for  appellee, 
testified  that  they  left  out  of  their  survey 
all  of  the  merchantable  pine  timber  suitable 
for  turpentine  purposes,  except  the  "rlrgin 
timber."  This  was  wrong.  The  contract 
does  not  specify  "virgin  timber."  This  being 
true,  there  was  no  way  for  the  dutncellor  to 
determine,  from  the  evidence  before  him, 
how  much  timber  was  left  out  by  appellee's 
surveyors  in  their  survey;  and,  being  un- 
able to  say  how  mnch  of  the  6,918  acres  is 
short.  If  any  at  all,  and  tlie  burden  of  pioot 
being  aa  the  complainant  below  to  prore  its 
case,  the  diancellor  certainly  could  not  riCht* 
fully  decree  that  there  were  1,411  acres  short, 
or  that  there  was  any  eOiortage  whatever, 
ox  if  any  number  of  acres  were  short,  that  it 
was  snch  a  riiortage  or  variatltm  as  to  show 
fraud  or  deception,  for  whl^  the  lessee  may 
recover  the  purchase  money  from  the  lea* 
sor.  Taking  all  the  testimony  together,  and 
considerhig  the  contract  in  connection  Uiere- 
with,  we  hold  that  ai^ellee,  under  the  terms 
of  the  lease,  failed  to  establish  the  shortage 
ot  1^1  acres  of  timber,  as  he  excluded  In 
his  surrey  certain  merchantable  pine  timber, 
suitable  for  turpentine  parposes,  which  is 
included  within  the  terms  of  the  lease,  and 
this  excluded  timber  may  have  amounted 
to  1,411  acres,  or  it  may  hare  amounted  to 
enough  to  make  the  variation,  if  any,  Incon- 
siderable; consequently,  no  recorery  can  be 
had.  And  this  la  true  even  though  the  cm- 
tract  here  be  construed  as  a  contract  "in 
acres"  and  not  a  contract  in  "gross,"  as  urg- 
ed by  learned  counsel  for  appellee.  Fred- 
erick V.  Youngblood,  19  Ala.  680,  54  Am.  Dec. 
210;  Dale  r.  Smith,  1  Del.  Ch.  1,  12  Am. 
Dec.  64 ;  Estes  v.  Odom,  91  Ga.  600, 18  S.  E. 
355;  King  r.  Brown,  64  Tnd.  368;  Young 
r.  Craig,  2  Bibb  (Ky.)  270;  Rogers  v.  Gar- 
nett,  4  T.  B.  Men.  (Ky.)  269 ;  Clark  v.  Scam- 
mon,  62  Me.  47;  Hurt  v.  StuU,  3  Md.  Ch.  24; 
Hall  r.  Mayhew,  15  Md.  551;  Slothower  r. 
Gordon,  23  Md.  1;  Phipps  r.  Tarpley.  24 
Miss.  697;  Mann  v.  Pearson,  2  Johns.  <N. 
T.)  39;  Ketcbum  v.  Stout,  20  Ohio,  453; 
Pendleton  v.  Stewart,  6  Call  (Ta.)  1,  2  Am. 
Dec.  683 ;  Caldwell  r.  Oraig,  21  Grat  (Ta.) 
132. 

[4]  We  hold,  also,  from  the  whole  record 
in  this  case  that  the  contract  of  lease  Is  a 
contract  "In  gross,"  or  "in  bulk,"  and  that 
no  recorery  can  be  maintained  for  the  short- 
age or  rarlatlon  here,  if  any.  It  not  amount- 
ing to  deception  or  fraud,  in  the  quantity  of 
timbered  land.  Am.  &  Eng.  Ency.  Law,  rol. 
20,  p.  875 ;  Phipps  v.  Tarpley,  supra ;  Kerr 
r.  Kuykendall,  44  Miss.  187;  Tyson  r.  Har- 
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deaty,  29  Md.  305;  Hurt  t.  StuU,  supra; 
Oaks  V.  be  Lancey,  133  N.  T.  227,  30  N.  E. 
974,  28  Am.  St.  Rep.  028 ;  Pendleton  r.  Stew- 
art, supra;  Mellck  v.  Dayton,  34  N.  J.  Eq. 
246;  Wadllngton  t.  Hill.  10  Smedes  &  M. 
(Miss.)  560;  Atkinson  v.  Slnnott,  67  Mlsa. 
502,  7  South.  288;  WaddeU  v.  De  Jet,  76 
Miss.  lOi,  23  South.  437;  Bps  v.  Saunders, 
109  Va.  99,  «3  3.  B.  428,  132  Am.  SL  Rep. 
904 ;  Hodges  ^t  al.  v.  Denny,  86  Ala.  226,  5 
South.  492  ;  39  Cyc  1314;  Phifer  v.  Steen- 
burg  et  al.,  66  Fla.  655,  64  South.  266. 

In  view  of  these  coocluslons,  the  case  Is 
reversed  as  to  that  part  of  the  decree  for 
the  1,411  acres  of  timber,  and  the  claim  dis- 
missed, and  In  all  other  respects  Is  affirmed. 
Let  all  the  court  costs  be  assessed  eqnally 
against  appellee  and  appellant 

Berersed  in  part,  and  affirmed  in  part 


SEAT  T.  LAUREL  PLUMBING  &  METAL 
CO.    (No.  18000.) 
(Supreme  Court  of  Misaisaippi.    March  18, 
1916.) 

Statctxs  «=)  138(2)— Amen  dubni^Rkfeunci 

10  Title— CoNSTiTUTiONALiTy, 

Laws  1912,  c.  -  232,  entitled  "an  act  to 
amend  and  enlarge  section  3074,  Code  of  1906, 
and  to  extend  and  enlarge  the  prOTisions  oX 
same,  so  as  to  provide  more  effective  Hens  for 
subcontractors,  laborers  and  others  employed"; 
•eetion  1  being  headed  "Liens  of  Laborers 
and  Subcontractors  Ezteoded— 0>de  Amended." 
which  amends  and  enlar^s  section  3074,  with- 
out setting  It  forth,  is  violative  of  Const.  S  61, 
providing  that  no  law  shall  be  revived  or  amend- 
ed by  reference  to  its  title  only,  but  the  section 
or  sections  as  amended  or  revived  shall  be  in- 
serted at  length. 

[Ed.  Note.— For  other  eases,  see  Statutes, 
Genu  Dig.  i  206;  Dec.  Dig.  ^138(2).] 

In  Banc  Appeal  from  Circuit  Coxixt,  Jones 
County ;  Paul  B.  Johnson,  Judge. 

Suit  by  the  Laurel  Plumbing  &  Metal  Com- 
pany against  T.  H.  Seay  and  another.  From 
a  Judgment  for  plaintUI,  defendant  Seay  ajh 
peals.   Reversed  and  remanded. 

Flowem,  Bn>wn»  Chamb^  &  Cooper,  of 
Jftfiaon*  for  appellant  Halsell  ft  Weldi,  of 
Lanrd,  for  appellee. 

STKES,  J.  The  Laurel  Plumh&ig  ft  Metal 
Company,  a  oorpcwatlon,  brought  this  suit 
In  tlie  drcQlt  court  of  the  seccmd  district  of 
Jtmes  county,  against  Dr.  T.  H.  Seay  and  E. 
B.  Russell,  claiming  a  balance  due  of  $476.03, 
upon  tbe  following  statement  of  facts,  viz.: 
The  appellant  Dr.  Seay,  let  a  contract  to  E. 
B.  Russell  for  the  building  of  a  residence 
In  the  city  of  LanreL  Tbe  contractor,  E.  B. 
Bussell,  sublet  to  the  appellee  tbe  plumbing 
and  heating  the  residence.  Dr.  Seay  set- 
tled In  foil  witb  tbe  contractor,  Russell,  but 
the  contractor  failed  to  settle  witb  the  ap- 
pellee, wberenpon  the  appellee  brought  this 
anlt  claiming  a  Uen  under  diapter  232.  Laws 
1912,  and  obtained  Judgment  for  the  amount 
sued  for. 


It  Is  the  contention  of  the  appellant  that 
this  act  is  unconstitutional;  and  that  Is  the 
only  question  to  be  decided  by  this  court 
The  title  to  chapter  232,  Laws  1912,  Isi 

"An  act  to  smend  and  enlane  section  3074, 
Code  of  190^  and  to  extend  ana  mlaige  the  pro- 
visions of  same,  so  as  to  provide  more  effective 
liens  for  subcontractors,  laborers  and  others  em- 
ployed." 

Section  1  of  said  act  is  headed: 
"Liens  of  Laborers  and  Subcontractors  Ex- 
tended—Code  Amended."  . 

As  the  title  to  the  above  act  states.  It  is 
clearly  intended  by  this  act  to  amend  and  en- 
large section  3074  of  the  CoAe  of  1906.  This 
act  cannot  be  understood  without  a  reference 
to  the  above  section  <^  the  Code.  It  speaks 
of  certain  designated  persons  having  a  lien, 
but  does  not  state  upon  what  this  lien  at- 
taches. It  utterly  falls  to  comply  with  sec- 
tion 61  of  the  Constitution  of  the  state  of 
Mississippi,  which  reads  as  follows: 

"No  law  shall  be  revived  or  amended  by  refer- 
ence to  its  title  only,  but  the  sectimi  or  see* 
tions,  as  amended  or  revived,  shall  be  Inserted 
at  length." 

Tbe  act  In  qvestl<ni  la  unconstitutional, 
because  It  falls  to  Insert  at  length.  In  chapter 
282,  section  8074  of  tlie  Code  of  1906,  as 
amended. 

Berersed  and  remanded. 


HORTON  V.  KING  et  al.   (So.  17280.) 

(Supreme  Court  of  MlBsIssIppl,  Division  A. 

March  13,  1916.) 

Taxation  «»44— Absksshent— VAtinixr  o» 
Statom. 

Laws  1908,  c.  239.  empowering  the  super- 
visors  of  Lincoln  county  to  order  an  assessment 
for  the  year  1908  to  be  made  in  all  respects  as 
required  for  regular  land  assessments,  and  to  be 
in  lieu  of  the  ust  regular  assessment  does  not 
violate  Const  |  112,  providing  that  taxation 
shall  be  uniform  and  equal  throughout  the  state, 
and  that  property  shall  be  assessed  for  taxes 
under  general  laws  and  by  uniform  rules. 

[Ed.  Note^For  other  cases,  see  Taxation. 
Dec  Dig.  «s»44.] 

Appeal  from  Chancery  Court,  Lincoln 
County ;  G.  Q.  Lyell,  Chancellor. 

Suit  by  Dr.  W.  H.  Horton  against  George 
King  and  others.  Decree  for  defendants,  and 
plaintiff  appeals.   Reversed  and  remanded. 

On  March  16,  1912.  ai^llant  filed  his  bill 
in  chancery  for  the  confirmation  of  a  tax  title 
to  certain  land  in  Lincoln  county  described  In 
tbe  bill,  alleging  that  said  land  was  sold  on 
the  first  Monday  in  April,  1909.  for  the  taxes 
for  the  year  1908.  Appellees  answered,  al- 
leging that  tbe  land  was  assessed  and  sold 
under  the  provisions  of  chapter  239  of  the 
Laws  of  1908,  which  appellees  alleged  to  be 
unconstitutional,  as  violative  of  section  112 
of  the  Constitution  of  the  state  of  Mississippi, 
which  provides  that : 

"Taxation  shall  be  uniform  and  equal  through- 
out the  state.  •  •  *  Property  shall  be  as- 
sessed for  taxes  under  general  laws,  and  by  uni- 
form rules,  according  to  its  true  value." 


^EsVor  otlwr  CUM  us  sam*  topla  and  KET-NUHBBR  in  aU  Kty-Numbered  Dlseita  sad  Indaxu 
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The  law  d  1006  referred  to  la  an  act  em- 
powering the  board  of  siqierrlaors  of  LIdo^ 
comity  to  <nder  an  assesraient  of  lands  there- 
on for  the  year  1906;  said  assessment  to  be 
made  in  all  respects  as  required  by  law  for 
regular  land  assessments.  The  act  provides 
that  the  board  may  within  Its  discretion  or- 
der this  assessment  at  the  regular  April  meet- 
ing 1908,  and  that  it  shall  be  in  Uen  of  the 
last  r^pcUar  asseBsment  of  lands  In  said  coun- 
ty, and  b4  apinored  by  the  board  at  tbe  time 
and  in  the  mannw  prescribed  by  law  for  gen- 
eral land  assessments  and  shall  constitute 
the  land  assessment  of  said  county  till  the 
next  regular  land  assessment 

The  board  ordered  the  assessment  author- 
ized by  this  act,  and  taxes  were  not  paid  on 
the  land  in  question,  which  was  bought  by 
appellant  at  the  tax  sale.  The  validity  of  the 
act  of  1908  Is  the  only  question  for  decision. 

H.  H.  Oredcmore,  of  Water  Valley,  for  ap- 
pellant 

BOLDEN,  J.  The  assessment  of  the  prop- 
erty was  made  by  the  county  assessor  under 
chapter  239,  Acts  of  1908.  We  hold  that  the 
assessment  and  tax  sale  were  valid. 

Beversed  and  remanded. 


JAYNB  V.  NASH  LCMBEB  GO.  (Na  17339.) 
(Sapreme  Court  of  lUsaissippi,  IMvidon  A. 
Uarch  18, 1816.) 

liOQS  AND  Loooura  «ss3(15>—TBBBPAaB— Ac- 
tion FOB  DaMAQBS  —  SumCIXNOT  OF  COM- 
PI^INT. 

A  complaint  alleging  that  pnrgoant  to  a 
contract  between  plaintiff  and  deieodant  lumber 
company,  the  defendant,  in  1911,  cut  timber  to 
the  amount  of  53,000  feet,  in  1912,  to  the 
amonnt  of  10,000  feet,  and  owed  a  balance 
thereon  of  ^.62,  that  the  plaintiff  notified  de- 
fendant tbat  be  would  expect  rent  for  a  mill 
Bite  after  1911,  for  tbe  first  eight  months  of 
1912  at  $10  a  month  and  after  that  at  $20  a 
month,  that  after  notice  the  defendant  kept  tres- 
posslDg  on  complainant's  land,  and  asking  for 
tbe  stetntory  damage  for  a  willful  trespass, 
with  an  itemized  statement  of  indebtedness  an< 
nesed  thereto,  and  praying  judgment  for  tbe 
amount  thereof,  stated  a  ^>od  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging.  Cent  Dig.  S  12;  Dea  Dig.  «=33(1&).] 

Appeal  from  Circuit  Court,  Bankin  Coun- 
ty; C.  L.  Dobbs,  Judge. 

Action  by  R.  K.  Jayne  against  the  Nash 
Lumber  Company.  Demurrer  to  declaration 
sustained,  and  CMDplalnant  appeals.  Revers- 
ed and  remanded. 

This  is  an  appeal  from  a  judgment  of  the 
circuit  court  sustaining  a  demurrer  to  plain- 
tiff's declaration,  which  is  as  follows: 

Comes  R.  K.  Jayne,  plaintiff,  and  sues  Nash 
Lumber  Company,  a  corporation  or  partnership, 
which  has  been  operating  a  mill  on  the  lands  of 
said  Jayne,  In  Rankin  coonty,  state  of  Mis- 
sissippi, and  for  cause  of  actitm  says: 

That  in  pnnnance  of  a  contract  made  and  en- 
tered into  by  and  between  Nash  Lumber  Com- 


pany (through  Its  agent  W.  B.  Nash)  and  said 
Jayne  on  the  fourteenth  (14)  day  of  F^ruary, 
1911,  the  said  Nash  Lumber  Company  did  In 
the  year  1911  cut  timber  to  the  amount  of  53,- 
301  feet  and  in  the  year  1912  did  cut  timber  tu 
tbe  amount  of  10,044  feet  besides  a  small 
amount  of  oak  timbw,  and  that  he  still  owes  a 
balance  on  said  timber  of  $38.02,  the  last  mon- 
ey paid  by  bim  being  June  8,  1911. 

Jayne  further  states  that  in  October,  1911,  he 
wrote  Nasb  insisting  that  he  finish  cutting  his 
timber  and  not  stray  off  onto  other  places,  and 
notified  said  Nash  tiiat  as  be  had  bad  plenty  of 
time  to  cut  his  timber,  he  should  expect  pay  for 
the  use  of  the  mill  site.  Jayne  has  a  copy  of  tbe 
letter  to  this  effect  A  little  later,  however,  in 
a  personal  interview,  Nash  u^ed  tbat  he  was 
doing  the  best  he  could  and  Jayne  agreed  not 
to  charge  for  tfa«  use  of  the  mill  site  for  the  bal- 
ance of  said  year  1911,  but  notified  Nash  that  he 
would  expect  rent  after  tbat  Still  later,  in  the 
latter  part  of  December,  Nash  approached  Jayne 
and  stated  that  he  bad  bought  the  timber  on 
the  school  eighty  and  would  like  to  keep  Us  mill 
there  good  part  of  the  following  year  and  wonld 
be  willing  to  pay  a  reasonable  rent  The  rate 
of  rent  was  never  fixed.  On  July  31,  1912, 
Jayne  wrote  W.  B.  Nash,  agent  for  said  Nash 
Lumber  Oompanr.  stating  that  he  shoold  expect 
rent  for  the  mill  for  the  first  eight  months 
(through  August  Slet)  at  |10  a  month,  and  that 
after  uiat  date  the  rent  would  be  $20  a  month. 
In  the  same  letter  he  notified  Nash  that  be  must 
not  cut  any  more  timber  off  of  his  (Jsyne's) 
land.  But  contrary  to  this  notice  Nhah  did  cut 
five  trees,  for  which  he  has  made  no  aooounting. 
Jayne  regards  this  a  willful  trespass  and  aau 
for  statutory  damage. 

Furthermore  Jayne  states  that  he  was  the 
owner  of  the  timber  on  the  Country  Club  land, 
he  having  bought  it  of  tbe  county  at  the  same 
time  he  bought  tbat  on  his  own  place,  that  the 
Country  Club  afterward  contlrmed  and  ratified 
this  purchase  and  that  Nash  and  the  Nash  Lum- 
ber Oompany,  not  only  bad  no  right  to  cot  any 
of  this  timber,  but  tbat  they  were  especially 
shown  tbe  line  between  the  two  tracts  and 
guarded  against  getting  on  the  said  club  land, 
and  for  over  a  year  they  did  strictly  regard 
this  line,  but  finally  they  did  dehberately,  as  it 
appears,  invade  the  said  Countr;  Club  land  and 
cut  therefrom  one  hundred  and  fifty  one  (151> 
trees.  That  Jayne  asks  for  this  willful  treqiwss 
full  statutory  damage  of  $15  a  tree. 

That  Jayne  claims,  therefore,  that  Nash  Lum- 


ber Company  is  indebted  to  him: 

Balance  on  timber  during  1911  and 

1912    9  88.62 

Rent  ot  mill  site  January  1  to  Au- 
gust 81,  inclusive   80.00 

Rent  of  mill  site  September  1  to  No- 
vember 1,  1912   40.00 

The  willful. cutting  and  removing  ot 

five  (6)  trees   15.00 

The  Willful  cntdng  and  removing  of 

161   trees   2.285.00 


Total    $2,498.62 


Now,  tlierefore,  the  plaintiff,  R.  K.  Jayne, 
sues  the  said  Nash  Lumber  Company  for  the 
sum  of  $2,^8.62,  and  prays  that  Judgment  be 
t^ven  him. 

Stingily  &  M^ntyre,  ot  Brandon,  tor  ap- 
pellant 

HOLDEN,  J.  'This  la  an  appeal  from  the 
circuit  court  of  Rankin  county.  The  declara- 
tion of  plalntlfr  in  the  court  below  states  a 
good  cause  of  action,  and  the  court  erred  in 
Bustalning  the  demurrer  thereto. 

Reversed  and  remanded. 
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UcLEOD  r.  CLABK.    (No.  18009.) 

(Sopivme  Court  of  MiBsissippi,  DlvUoa  A. 
March  13,  1916.) 

1.  VKKDOB  and  PT7B0HABEB  «=32S0(1)— BONA. 
FiDK  PUBCHASKBS— fjOTXOB  OT  PAROL  RBS- 
ESVATION. 

Where  an  owner  of  land  occupied  by  a 
storehoun  sold  a  pordou  of  the  land  onto  which 
the  building  extended  for  a  distance  of  nine  feet, 
with  a  parol  reservation  of  the  right  to  remove 
Ihe  building,  a  subsequent  purchaser  of  the  land 
without  notice  of  the  reservation  could  maintain 
an  action  for  trespass  against  the  original  gran- 
tor for  removing  the  building  against  idaintifE's 
protest 

[Ed.  Mote.— Fw  other  cases,  aee  Vendor  and 
Purchaser,  Cent.  Dig.  I  690;  'Dec  Dig. 
280(1).] 

2.  Fixtures  4B921— What  Constitutes. 

As  between  the  vendor  and  vendee  of  land, 
a  storehouse  building  erected  on  a  solid  founda- 
tion consisting  of  brick  and  wooden  pillars  and 
extending  onto  plaintiflTs  property  for  a  dis- 
tance of  nine  feet  constitutea  a  fixture,  and 
the  vendor  had  no  right  to  remove  the  same 
against  the  protest  of  plaintiff,  a  snccessor  in 
interest  of  tba  vendee. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
■  Cent.  Dig.  H  47-56;  Dec.  Dig.  «sa21.] 

3.  FsAUDS,  Statute  of  «=>72(4)— Pabol  Beb- 
brtation  or  InTCRSsr  ur  I^and. 

A  storehouse  80  ftet  wide  and  100  feet 
long  resting  on  briek  and  wooden  pillars  consti- 
tutes a  part  of  the  realty,  and  a  parol  reserva- 
tion by  the  owner  of  the  land  on  his  conveyance 
id  the  part  of  the  land  occupied  by  the  building 
of  a  right  to  remove  such  building  was  v<^  un- 
der the  statute  of  frauds  as  to  the  grantee  and 
his  successors  in  interest 

[Ed.  Note.— For  other  cases,  see  Frauds,  Sta^ 
ute  of,  Gent  Dig.  |  118;  Dec.  Dig.  ^72(4).T 

Appeal  trom  Clrcalt  Coort,  Forrest  Coau- 
t7;  P*  B.  J<duison,  Jndge. 

Action  bj  Louis  B.  Clark  against  J<^  A. 
McLeod.  Jndgm^  tor  plalntUt,  and  defend- 
ant q^>eal8.  Affirmed. 

Stevens,  Stevens  &  Cook,  of  Hattiesburg. 
tvr  appellant  Tally  &  Mayson,  of  Hatties- 
tnrg,  for  appellee. 

8TKES.  J.  The  appellant,  John  A.  Mc- 
Leod,  was  the  owner  of  a  lot  In  the  business 
portion  ot  the  town  of  Hattiesburg.  This 
lot  fronted  60  feet  on  Pine  street  and  was 
180  fleet  deep;  on  which  lot  was  situated  a 
one-story  frame  stor^onse  building  about  30 
feet  wide  and  100  feet  long.  This  storehouse 
stood  cm  pillara ;  fane  being  britA,  and  some 
tiricfe  and  wood.  Ai^llant  sold  20  front 
feet  of  this  lot  to  one  William  Hoffett,  Jr., 
on  April  8, 1907.  Nine  feet  of  the  stordouse 
tralldlng  was  located  on  the  part  of  the  lot 
B(Ad  to  Moffett  A  number  of  the  brick  ptl- 
lars  and  brick  and  wooden  pillars  were  also 
on  Moffett's  land.  I^ere  was  also  a  ^Ide  door 
opening  on  the  Moffett  side  ot  the  lot  The 
appellant  gave  Moffett  a  warranty  deed  to 
said  20  feet,  but  attempted  to  reserve,  orally, 
title  to  tihe  stOTeboose  above  moitloned. 
Shortly  thereafter,  Moffett  aold  the  land  to 


one  M.  B.  King,  giving  King  notice  of  the 
oral  reservadon  of  title  to  the  house  in  Mc* 
Leod.  On  May  7,  1907,  for  a  cash  considera- 
tion of  $3,600.  King  sold  the  said  lot  by  war- 
ranty deed  to  Loula  B.  Clark,  the  appellee  In 
this  case.  Clark  was  not  informed  of  the 
oral  agreement  reserving  to  McLeod  the  title 
to  the  house.  The  testimony  in  the  case 
shows  that,  at  the  time  of  purchase  by  Clark 
of  the  lot,  the  storehouse  was  rented  by  the 
appellant  to  a  tenant  who  was  paying  the 
rent  to  the  appellant  The  appellee  Clark, 
howerer,  did  not  know  to  whom  the  rents 
were  being  paid  at  the  time  of  his  purchase, 
neither  did  he  know  of  the  claim  of  McLeod 
to  the  entii-e  house.  Shortly  after  purchasing 
the  lot,  the  appellee  took  the  question  of 
rents  of  the  house  up  with  the  appellant,  re- 
questing that  he  pay  him  his  part  of  the 
rent.  Hils  appellant  dedioed  to  do,  and  told 
Clark  that  he  claimed  title  to  the  entire 
house  under  the  oral  reservation  above  set 
forth.  The  appellee  then,  through  his  agent, 
notified  Mr.  McLeod  in  writing  that  he  claim- 
ed his  portion  of  the  rents,  and  also  that  the 
appellant  must  not  move  or  Interfere  with 
the  house.  Appellant  subsequently  removed 
the  bouse  from  the  land  of  the  appellee  and 
app^ee  filed  this  suit  In  trespass  for  conver* 
8t<m  and  damages  against  appellant;  which 
trial  resulted  In  a  verdict  and  Judgmoit  for 
tbe  appellee  for  about  9825.  from  wtalCh  ap< 
pellant  prosecutes  this  appeal. 

[1-8]  Before  tbe  sale  of  the  20  feet  of  the 
lot  by  McLeod  to  Moffett,  be  (McLeod)  bad 
placed  tbe  said  storehouse,  or  rather  about  9 
feet  of  it,  upon  tbe  lot  sold  to  Moffett  When 
this  was  done,  this  fixture  Immediately  be- 
came a  part  of  the  realty;  consequently,  any 
agreement  or  oral  reservation  of  title  as  to 
the  storehouse  Is  absolutely  null  and  void 
because  contrary  to  the  statute  of  frauds. 
It  is  an  att^pt.  In  effect,  to  convert  real 
property  Into  personal  pn^oerty  by  an  oral 
agreement  After  once  becoming  a  part  of 
the  realty,  the  fixtures  must  always  be  dealt 
with  as  real  property.  This  is  quite  different 
from  an  agreement  made  between  parties 
that  fixtures  may  be  erected  upon  the  land 
but  are  to  remain  personal  property,  because 
when  tbe  agreement  is  made  the  pr(^>erty  is 
personal  property  and  because  at  the  agree- 
ment It  never  becxwnes  real  property.  It 
needs  no  citation  of  authorities  on  our  part 
to  the  effect  that  a  house  when  built  becomes 
a  part  of  the  real  property;  and,  when  It  once 
becomes  a  part  of  the  realty,  any  oral  agree- 
ment as  to  its  title  is  absolutely  void. 

"It  is  generally  held  in  America  that  a  parol 
sale  of  fixtures,  part  of  the  realty,  by  the  own- 
er of  the  fixture,  is  within  the  etntute  and  void, 
and  that  to  be  valid  it  must  be  with  the  formal- 
ities prescribed  for  the  sale  of  real  estate.  If 
by  deed  land  is  sold  on  which  there  is  a  fixture 
part  thereof,  a  parol  exception  of  the  fixture  is 
invalid.  To  be  effective  the  exception  most 
be  according  to  the  form  requisite  for  the  excep- 
tion of  Other  real  estate."   10  Cye.  1072. 

Affirmed. 
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BANE  OF  OOLUKS  et  aL  T.  inLLEB. 

(No.  17880.) 
(SnpmM  Oourt  of  MIuiBsfppt,  DivUra  A. 
Maich  13. 1916.) 

Attobnkt  and  Ouxnt  «s»168~Suit  for  Fee 
—Decree. 

In  a  suit  in  «Qnity  by  an  attorney  against 
another  attorney,  tbe  judnnent  debtor,  its  sure- 
ties, and  the  b^k  in  which  the  amount  of  the 
Jodement  was  deposited  to  recover  th«  balance 
dae  plaintiff,  he  is  entitled  to  a  decree  CMily 
against  the  bank  which  la  shown  to  be  in  pos- 
session  of  the  money. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  S  376 ;  Dec.  Dig.  «=>168.] 

Appeal  from  Chancery  Court,  Covington 
County;  R.  H  Bnllard,  Special  Chancellor. 

Suit  by  R.  N.  Miller  against  the  Bank  of 
Collins,  E,  Ia  Dent,  and  others.  Decree  for 
complainant  against  the  named  defendants, 
and  they  appeal,  and  complainant  appeals 
from  the  decree  ^lani inning  the  other  de- 
fendants. Affirmed  on  tbe  cross-appeal  and 
as  to  the  defendant  bank,  and  rereraed  and 
dismissed  as  to  defradant  Dent 

Appellee  filed  a  bill  in  chancety  alleging 
that  he  and  appellant  Dent,  aa  attorneys  tor 
ime  Paxker,  had  recovered  a  judgment  in  the 
drcolt  court  against  the  Wood  Lumber  Com- 
pany and  Butledge,  safety  on  the  bond  of 
said  company,  and  that  thereafter  said  lum- 
ber company  had  paid  the  amount  of  said 
Judgment  over  to  the  Bank  of  Collins  of 
which  Bntledse  was  ceiAiier,  and  that  appel- 
lee and  Dent  were  entitled  to  a  portion  of 
■aid  amount  aa  attomeiy'a  fees;  that  said 
bank  had  paid  over  to  Dent  the  amount  due 
appellee,  except  ¥800,  and  Dent  bad  remitted 
all  of  appellee's  tees  except  said  ¥300.  It 
seems  from  the  record  that  appellant  Dent 
claimed  that  appellee  owed  him  9300,  and  the 
Bank  of  Collins  daimed  that  Dent  owed  it 
9300,  and  that,  after  the  bank  had  paid  over 
to  Dent  all  of  the  attorney's  fees  dne  aivel- 
toe  and  Dent  except  the  9300,  Dent  then 
marked  the  Judgment  satisfied  of  record,  and 
had  receipted  the  bank  for  the  fall  amount. 
AHKllee  xwayed  that  he  be  given  a  personal 
decree  against  the  defendants  for  the 
amount  due  him.  The  court  entered  a  decree 
discharging  the  Wood  Lumber  Company  and 
Rati  edge,  and  against  the  Bank  of  OoUina 
and  Dent  tor  the  sum  of  9300  and  interest, 
from  whldi  decree  both  of  said  defendants 
an>eai,  and-  ai^dilee  prosecutes  a  cross-ap- 
peal from  that  part  of  the  decree  relieving 
the  lumber  company  and  Butledge  of  liabil- 
ity. 

D.  A.  Mcintosh,  of  Collins,  and  R.  B. 
Ricketts,  of  Jackson,  for  appellant  Bank  of 
ColUns.  Hirsh,  Dent  &  Landan,  of  Vlcks- 
burg,  for  ai^llant  E.  L.  Dent  B.  H.  &  J. 
H.  Thompson  and  Fulton  Thompeon,  all  of 
Jackson,  for  appellee. 

STKES.  J.  The  appellee  R.  N.  Miller  fil- 
ed his  original  bill  in  the  chancery  court 


of  Covington  county  against  the  Wood  Lum- 
ber Company,  the  Bank  of  Collins,  J.  F.  But- 
ledge, and  El  Xj.  Dent,  daimlng  that  they 
were  due  him  the  sum  ot  9830,  as  a  balance 
arising  from  sevenU  dlffermt  transactions. 
The  questions  Involved  here  are  purely  qnes- 
tlMis  of  fact,  and  were  decided  in  the  court 
below  in  favor  of  the  appellee  and  against 
the  Bank  of  ColUns  and  E.  L,  Dent.  The 
testimony  In  the  case,  however,  shows  that 
the  Bank  of  CoUlus  Is  in  possession  of  this 
money,  and  not  the  defendant  Dent  The  ap- 
pellee has  filed  In  this  court  a  confesslm  of 
error  as  to  the  appellant  E.  L.  Dent,  and  has 
agreed  thereby  that  the  decree  of  the  chan- 
cery court  may  be  reversed  aa  to  the  said 
Dent,  and  the  said  Dent  dismissed  from  this 
suit 

It  is  the  opinion  of  the  court  that  the  de- 
cree of  the  court  below  is  correct  as  to  the 
defendant  Bazik  of  Collins,  and  Is  affirmed  to 
that  extent  Under  the  facts  in  the  case,  the 
decree  as  to  the  defendant  Dent  is  erroneous, 
and  is  reversed  and  dismissed  as  to  the  said 
Dent 

Affirmed  on  cross-appeaL 


MBS.  K.  EDWARDS  &  SONS  T.  FARVB. 
(No.  17980.) 

(Supreme  Court  of  Misaissippi,  Division  A. 

March  13,  1916.) 

1.  Frauds,  Statute  op  ^sw.'SOCS)  —  Aqbee- 

IfKNTS  NOT  TO  BE  PeRTOBMED  WITHIN  ONE 

Year. 

Under  the  provision  of  the  statote  of 
frauds,  proridine  that  contracts  not  to  be  per- 
formed within  the  space  of  one  year  from  the 
making  thereof  must  be  in  writing,  the  possibil- 
ity of  the  death  of  the  promisor  within  the 
year  would  not  take  the  c(mtract  out  of  the 
statute,  unless  the  death  leaves  the  contract 
Cully  performed. 

[Ed.  Mote.— For  other  cases,  see  lYavds,  SUt- 
nte  of,  Cent  Dig.  ||  76,  77;  Dec.  Dig.  ^ 
50(2).l 

2.  X^UDS,  Statute  ot  ^»40  —  Aobbs- 
UEHTB  "Not  to  be  Pebforiced  within  One 
Year." 

In  an  action  on  a  contract  for  the  delivery 
of  go.OOO  logs  at  the  rate  of  200  per  day,  an  In- 
Btrnction  that  a  suit  cannot  be  maintained  on  an 
oral  contract  which  was  not  to  be  performed 
within  one  year  and  if  the  jur^  believed  that  the 
logfl  could  not  be  handled  within  one  year  at 
the  rate  of  200  a  day  they  shall  find  for  the  de- 
fendant, was  improperly  refused,  as  the  con- 
tract was  within  the  statnte  of  frauds,  since  the 
clause  "not  to  be  performed  within  one  year" 
includes  any  agreement  wliich  by  a  reasonable 
interpretation  in  view  of  all  the  circumstances 
does  not  admit  of  its  performance,  according  to 
its  language  and  Intention,  within  one  year  from 
the  time  of  its  making, 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat* 
□te  of.  Cent  Dig.  |  74 ;  Dec.  Dig.  «=>19. 

For  other  de^tlmis,  see  Words  and  Fbrases, 
First  and  Second  Series,  Not  to  be  Performed.] 

Appeal  from  Circuit  Court,  Hancock  Coun- 
ty ;  J.  I.  Ballenger,  Judge. 

Action  by  Cameron  Farve  against  Mrs.  K. 
Edwards  &  Sons.  From  verdict  for  the  plaln- 
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tUCf  the  detetdants  aiq^eal:  Berersed  and  re- 
manded. 

Bowers  ft  Griffith,  of  Gta^ort,  and  EL  3. 
Oex.  of  Bay  St  Louis,  for  appellants.  Qex 
ft  Waller,  of  Bay  St  Louis,  tor  appellee. 

SMITH,  G.  J.  Appellee  instituted  this  suit 
In  the  court  below  to  recover  of  appellants 
dsmages  alleged  to  have  been  sustained  by 
him  because  of  the  breach  by  appellants  of 
a  parol  contract  by  which,  according  to  bis 
evidence,  he  agreed  to  deliver  to  appellants' 
mill  all  of  the  logs  which  could  be  obtained 
from  the  timber  on  certain  described  land, 
appellants  agreeing  to  pay  him  therefor  35 
cents  per  log,  200  logs,  neither  more  nor  less, 
to  be  delivered  each  day,  excluding  Sundays, 
till  the  entire  number  thereof  which  could  be 
obtained  from  the  land  had  been  delivered. 
One  of  appellants'  defenses  is  that  the  con- 
tract was  void  under  the  statute  of  frauds, 
l)ecause  it  was  "not  to  be  performed  within 
the  space  of  one  year  from  the  making  there- 
of." In  support  thereof,  evidence  was  intro- 
duced by  them  to  the  effect  that  there  were 
between  90,000  and  100,000  logs  on  the  land. 
The  evidence  for  appellee  was  to  the  effect 
that  the  number  of  logs  on  the  land  was  be- 
tween 40,000  and  50,000.  One  of  the  Instruc- 
tions requested  by  appellants  and  refused  b; 
the  court  was  as  follows: 

"The  court  instructs  the  jury  for  the  defend- 
ant that  a  suit  cannot  be  maintained  on  any 
oral  contract  which  is  not  to  be  performed  with- 
in Uie  space  of  one  year  from  the  making  there- 
of, and  that  therefore  if  the  jury  believed  from 
the  evidence  that  the  number  of  logs  to  be 
bandied  could  not  be  bandied  under  the  contract 
at  the  rate  of  200  per  day  within  one  year  from 
the  beginning  of  nld  work  they  shall  find  for 
the  defendant" 

If  the  number  of  logs  to  be  delivered  un- 
der this  contract  amounted  to  90,000,  the  con- 
tract could  not  have  been  performed  wltliln 
one  year  from  the  making  thereof,  for,  since 
appellee  could  not  be  required  to  deliver  nor 
appellants  to  rec^ve  more  than  200  logs  per 
day.  It  would  have  reanlred  450  days  to  de- 
liver tbem. 

[1]  But  It  is  said  by  counsel  for  appellee 
"that  this  contract,  being  personal,  could  and 
would  terminate  with  the  death  of  either 
individual,"  whic^  death  might  liave  occur- 
red within  the  year,  and  therefore  the  con- 
tract Is  not  within  the  statute.  Conceding 
for  the  sake  of  the  argument  that  the  death 
of  either  party  to  this  contract  would  have 
terminated  It,  It  would  certainly  not  thereby 
have  been  fully  performed,  and  the  rule  la 
that: 

"If  the  death  of  the  promisor  within  the  year 
would  merely  prevent  full  performance  of  the 
agreement  It  Is  within  the  statute  (Mallett  v. 
Lewis,  61  Miss.  105) ;  but  if  his  death  would 
leave  the  afrreement  completely  performed  and 
Its  purpose  fully  carried  out,  it  is  not"  Jack- 
sou  V.  RaUroad  Company.  76  Miss.  607,  24 
South.  874 :  Doyle  v.  Dixon,  97  Mass.  208,  93 
Am.  Dec.  SO. 


[2]  If  the  number  of  logs  to  be  delivered 
amounted  to  90,000,  the  contract  sued  on  Is 
within  the  statute  of  frauds  and  the  Instruc- 
tion hereinbefore  set  oat  diould  have  been 

given,  for: 

"The  clause  of  the  statute  in  regard  to  agree- 
ments 'not  to  he  performed  within  the  space  of 
one  year  from  the  making  thereof  means  to  In- 
clude any  agreement  which,  by  a  fair  and  rea- 
sonable interpretation  of  the  terms  used  by  the 
parties,  and  in  view  of  all  the  circumstances  ex- 
isting at  the  time,  does  not  admit  of  its  per- 
formance, according  to  its  language  and  inten- 
tion, within  a  year  from  the  time  of  its  making." 
2  ElUott  on  Contracts,  IS  12T7  and  1287. 

Reversed  and  remanded. 


ICANTROVITZ  v.  McNEILL.     (No.  17241.) 
(Supreme  Court  of  Mississippi,  Division  B. 
Match  13,  1013.) 

Justices  op  the  Peace  11(10)— Jubibpio- 
TiON  —  Amount  w  Cohtbovxbst  —  Bbduo-  , 
TiON  OF  Claim. 

A  justice  of  the  peace  had  jurisdiction  of 
an  action  on  an  open  account  which  was  orig- 
inally for  more  than  $200.  but  was  reduced  to  a 
sum  below  that  amount  by  the  elimination  of 
items,  liability  for  which  was  denied  by  defend- 
ant 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  170,  171;  Dec  Dig. 
<Sz»44(l(9  ;  Action,  Cent  Dig.  S  562.] 

Appeal  from  Olrcnit  Court  Leflore  Coun- 
ty; Monroe  McClurg,  Judge. 

Action  by  Jake  Kantrovitz  against  Mrs.  J. 
Y.  McNeill.  The  drcult  court  on  appeal 
from  a  Justice  of  the  peace  dismissed  the 
suit  for  want  of  Jurisdiction,  and  the  plain- 
tiff appeala  Beversed  and  remanded. 

Appellant,  who  was  plaintiff  In  the  court 
below,  filed  salt  In  the  justice  court  against 
appellee  on  open  account  for  f  195Ji5  for  mer- 
chandise furnished  appellee's  minor  sons. 
On  the  trial  de  novo  in  the  circuit  court,  the 
case  was  heard  by  the  judge,  a  jury  being 
waived,  and  the  suit  ordered  dismissed  for 
want  of  jurisdiction  in  the  court  of  the 
justice  of  the  peace.  The  record  shows  that 
the  account  as  originally  presented  by  appel- 
lant to  appellee  was  for  {202.05,  and  included 
certain  items  for  "cleaning  and  pressing" 
amounting  to  ¥7.40,  which  items  appellee  de- 
nied liaUtity  for,  claiming  that  she  had  not 
authorized  this  expenditure.  Before  the 
suit  was  filed,  the  items  aggregating  $7.40 
were  deducted  fnnn  the  account  and  suit 
brought  for  the  tmlance. 

Klmbrough  &  Eimbrough,  of  Greenwood, 
for  appellant  S.  B.  Coleman,  of  Greenwood, 
for  appellee. 

HOLDEN,  J.  The  fiicts  as  testified  In  the 
lower  court  show  that  the  court  of  the  jus- 
tice of  the  peace  had  jurisdiction  of  this  law- 
suit; consequently,  on  appeal  to  the  circuit 
court,  that  court  had  jurisdiction,  and  should 
not  have  dismissed  the  case. 
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This  case  comes  within  the  role  announced 
In  Vlcksburg  Waterworks  Qo.  T.  Ford.  97 
Miss.  198,  S2  South.  208. 

Berezsed  and  remanded. 


MAYES  T.  COLEMAN  et  aL    (No.  17080.) 

(Supreme  Court  of  Mississippi,  Division  A. 
Marcli  13,  lOltl.) 

1.  Yendob  and  Fcbcuases  <g=>73  —  Coh- 

XUCTB— GOMSTBUCTION . 

Complainant,  through  her  agent  and  attor- 
ney, entered  into  a  written  contract  for  the 
sale  of  lands,  agreeing  in  consideration  of  ^200, 
to  be  paid  in  Jackson  free  of  any  . exchange, 
and  the  further  consideration  of  fl.OOO,  to  be 
paid  in  cash  at  Jackaon  free  of  any  exchange, 
to  convey  to  defendant  a  specified  tract  of  land. 
The  contract  provided  that  it  should  be  sent  to 
a  bank  and  delivered  to  defendant  when  the 
first  caah  payment  was  sent  to  complainant  at 
Jackson  free  of  exchange,  the  deed  to  be  made 
upon  the  same  condition.  New  York  exchange 
,  for  the  first  payment  was  nmt  to  complainant 
and  collected  oy  her  in  the  usual  course  of  busi- 
ness, and  the  contract  delivered  to  the  bank. 
Thereafter  defendant  borrowed  from  another  a 
sum  of  money  to  make  the  last  payment,  which 
rnonc^  was  deposited  in  a  bank  at  the  place 
where  the  deed  was  to  be  delivered,  and  that 
bank  drew  a  draft  on  New  York,  which  was  de- 
livered to  complainant's  agent,  who  sent  it  to 
complainant's  Jackson  agent  The  deed  which 
was  in  the  custody  of  ute  agent  who  racdved 
the  draft  deUvered  the  deed,  bnt  the  draft  was 
not  paid  because  of  the  insolvency  of  the  draw- 
ing bank.  Held,  that  under  the  contract,  pay- 
ment in  cash  at  Jackson  had  to  be  made  before 
defendant  was  entitled  to  a  deed. 

llCd.  Note.— For  other  eases,  see  Vendor  and 
Purchasw,  Cent         |  112;  Dee.  Dig. 
73.] 

2.  Ybndob  and  PtraoHASEB  «=3l87  — Tebub 
OF  Payment— Waiveh. 

In  such  case,  the  fact  that  complainant  had 
previously  accepted  and  collected  New  York  ex- 
change for  the  initial  payment,  and  that  her 
agent  received  a  New  York  draft,  did  not  show 
a  waiver  of  her  right  to  demand  payment  in  caah 
at  the  place  agreed  upon ;  there  being  no  par- 
ticular sanctity  to  a  draft,  and  it  fallmg  under 
the  same  rule  as  a  check,  which  is  prima  fade 
taken  as  conditional  and  not  as  absolute  pay- 
ment 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ||  121,  374,  876;  Dec. 
Dig.  ^187.] 

8.  MoBTQAQEs  «=»151(6)  —  Vknoob's  Lien  — 
Pbiobitx. 

In  such  case,  defendant  purchaser  having 
notified  the  one  from  whom  he  borrowed  of 
plaintiffs  rights,  the  lender's  rights  under  a 
deed  of  trust  given  by  the  purchaser  are  inferior 
to  those  of  ccanplainaot. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  II  318,  882-336;   Dec  Dig. 
151(6).] 

Appeal  from  Chancery  Court,  Lincoln 
County;  P.  Z.  Jones,  Chancellor. 

Bill  by  Mra.  Leila  B.  Mayes  against  C.  C. 
Coleman  and  others.  From  a  decree  dismiss- 
ing the  bill,  complainant  appeals.  Berersed 
and  remanded. 

Ueo.  Butler  and  R.  B.  Mayes,  both  of 
Jackson,  for  appellant  H.  V.  Wall,  of  Brook- 
haven,  for  appellees. 


6YEES,  J.  The  appellant  filed  her  orig- 
inal bill  in  the  diancery  court  of  Llnc-oln 
county,  praying  that  she  be  adjudged  to 
have  a  Hen  on  certain  lands  described  in  said 
bill,  for  the  balance  of  the  purchase  money  of 
¥1,000  due  her,  and  that  said  lands  be  sold 
to  satisfy  said  Indebtedness.  The  appellee 
C.  C.  Coleman  denied  that  there  was  any 
balance  due  appellant  The  appellee  Bart- 
lett  Calcote,  In  his  answer  to  said  bill,  states 
that  he  loaned  C.  C.  Coleman  the  $1,000  with 
which  to  pay  oCF  the  balance  due  the  appel- 
lant, and  that  he  took  a  deed  of  trust  on  the 
lands  to  secure  the  same.  A  decree  was  ren- 
dered In  the  court  below,  dismissing  the  ap- 
pellant's bill,  from  which  decree  this  appeal 
Is  prosecuted. 

The  material  facts  in  the  case  are  as  fol- 
lows: On  August  25,  1913,  Robert  B.  Mayra. 
the  agent  and  attorney  for  the  appellant,  and 
C.  C.  Coleman,  one  of  the  api>ellees,  entered 
Into  a  written  contract  for  the  sale  of  the 
lands  Involved  In  this  controversy.  The  said 
contract  provided,  among  other  things,  that: 

"In  consideration  of  $200  to  be  paid  in  Jack- 
son, Mtsa,  free  of  any  exchange,  and  the  fur- 
ther consideration  of  $1,000.00,  to  be  paid  in 
cash  at  Jackson,  Miss.,  free  of  any  exchange, 
said  last  amount  to  be  paid  on  the  first  day  of 
January,  1914,  I  agree,  as  the  agent  and  attor- 
ney for  sirs.  B.  B.  Ueyes,  to  convey  to  O.  G. 
Coiooan  a  ewtain  tract  of  land  containing 
about  two  hundred  and  ei^ty  acres  and  lying 
and  being  in  Idnooln  county.  Miss.,"  etc. 

The  other  paragraph  In  said  contract  mate- 
rial to  UUs  oontrorersy  reads  as  follows : 

"This  contract  is  to  be  sent  to  the  Brookhaven 
Bank  and  delivered  to  C.  C.  GoAeman  when  the 
first  cash  paymmt  is  sent  to  me  at  Jackson, 
Miss.,  free  of  exchange.  The  deed  is  to  be  made 
on  the  first  of  January,  upon  the  same  condi- 

titXL" 

Nev  Yotk.  ezdumge  for  $200  was  sent  to 
the  appellant,  and  e(AIected  by  her  In  the 
usual  oourse  of  business.  Some  time  in  De- 
cember, 191S,  the  appalled  Mr.  C<^man  be- 
came quite  anxious  to  ubUSn  possession  of 
the  land,  and  toc^  the  matter  np  with  the 
husband  of  appellee,  who  wrote  him  that  he 
would  write  to  an  attorney  In  BrooUuven  to 
prepare  the  deed  to  the  land  and  send  to 
him  for  the  atgnature  of  Mrs.  Blayes.  In 
this  letter  he  further  stated  that  the  appel- 
lee could  not  get  possession  of  the  land  be- 
fore the  Ist  of  January.  On  December  27th, 
the  husband  of  appellant  wrote  the  following 
letter  to  Mr.  Lather  L.  l^ler,  Brookharen, 
Mhss.: 

"I  send  you  the  deed  to  Mr.  CMcsnan.  It  Is 
understood  this  deed  is  not  to  be  delivered  to 
him  until  be  pays  the  balance  due  of  $1,000,  free 
of  exchange  at  Jackson.  In  other  words,  if  you 
will  turn  to  my  contract  yon  will  see  that  it  caOs 
for  paymait  of  this  money  at  this  place  without 
cost  to  me.  Please  be  kmd  enough  to  see  that 
this  is  done,  and  send  your  bill  for  preparation 
of  the  deed.  He  has  paid  me  $200.00,  leaving  a 
balance  due  of  $1,000.  Kindly  acknowledge  re- 
ceipt and  oblige,"  etc 

The  appellee  G.  <X  Goleman,  after  the  con- 
tract between  himself  and  the  appellant  for 
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On  pnrcSutse  of  tlie  lands  had  been  execoted, 
bomnred  from  the  appellee  Oalcote,  the 
amoimt  of  $1,000;  wlCh  the  asreement  aod 
nndenrtandlng  that  CMeman  waa  to  pay  this 
11,000  to  the  appellant  as  the  balance  <^  the 
purchase  money  dne  on  aald  land.  Cirieman 
tbea  saTe  Galcote  a  deed  of  trust  on  aald 
land  to  secnre  the  payment  of  this  money. 
Ualcote  was  fully  Informed  as  to  the  con- 
tract between  the  appellant  and  the  appel- 
lee Coleman,  and  was  also  aware  of  the  fact 
that  this  balance  of  $1,000  was  due  the  ap- 
pellant ;  In  fact,  It  was  fully  understood  be- 
tween Calcote  and  Coleman  that  this  mon- 
ey was  to  be  used  for  tbat  purpose.  The  $1,- 
000  was  then  deposited  la  the  Commercial 
Bank  &  Trust  Company  of  Brookbaven  to 
tbe  credit  of  Mr.  Coleman,  with  the  under- 
standing between  Coleman,  Calcote,  and  Mr. 
L.  H,  Baggett,  assistant  cashier  of  said  bank, 
tbat  the  money  was  to  be  paid  to  the  appel- 
lant as  the  balance  due  her  for  the  purchase 
price  of  said  land. 

The  testimony  further  shows  that  the  ai>- 
pellee  Coleman  Instructed  Mr.  Baggett  to 
get  the  deed  from  Mr.  Tyler  and  pay  the 
balance  of  the  purdiase  money  on  said  land, 
it  Is  also  undisputed  that  Mr.  Baggett  was 
shown  a  copy  of  the  contract  for  the  pur- 
chase of  these  lands,  executed  by  Mrs.  Mayes 
and  Mr.  Coleman.  Mr.  Tyler  took  the  deed 
to  tbe  bank  and  showed  Mr.  Baggett  the  let^ 
ter  from  Judge  Mayes  accompanying  the  said 
deed.  Mr.  Baggett  then  rang  up  the  appel- 
lee Coleman  and  read  to  him  the  deed,  and 
asked  him  If  the  deed  was  satisfactory,  to 
which  Coleman  replied  tbat  it  was.  Baggett 
Uien  gave  Tyl«  a  New  York  exchange  for 
tbe  sum  of  $1,000,  payable  to  B.  B.  Mayes, 
who  waa  the  agent  of  aiweUant  This  ex- 
diange  was  takea  by  Qie  attorney,  Mr.  Tyler, 
and  waa  Immediately  mailed  to  Judge  Mayes 
at  Jackson.  It  reached  Jadcson  the  last 
day  <a  December,  and  wu  in  due  coarse  de- 
posited in  one  of  the  Jackson  banks  for  etA- 
leethm  on  January  2d,  January  Ist  being  a 
legal  holiday.  Whoi  die  exchange  readied 
New  TortE  It  was  not  paid,  for  the  reasui 
that  the  Commercial  Bank  ft  Trust  Com- 
pany of  BrookhaTon  had  foiled.  Judge  Mayes 
immediately  notified  Mr.  Coleman  tbat  tbe 
exdiange  had  not  been  paid,  and  requested 
him  to  pay  the  said  91,000^  as  the  balance 
due  for  the  purchase  price  of  the  land.  Mr. 
Coleman  detdlned  to  do  so,  claiming  that  be 
bad  paid  the  saine  through  Mr,  Baggett,  as 
aboTO  set  out. 

Hie  only  two  questions  for  decision  here 
are:  First,  where  were  the  payments  to  be 
made  under  the  said  ccmtract,  whetber  in 
Jackson  or  BrookhavenT  and,  second,  if  the 
payments  were  to  be  made  In  Jackson,  un- 
der the  contract,  then  was  this  provision  of 
the  ccmtract  waived  by  the  appellant,  or  her 
agent,  Judge  Mayes? 

[1]  The  contract  states  that  both  payments 
were  to  be  made  in  cash,  at  Jackson,  Miss., 


free  ot  any  exdliange;  We  tliink  a  mere 
qaotatl<m  of  this  part  of  the  cmtract  shows 
beyond  all  question  tbat  It  contemplates  that 
the  money  was  actually  to  be  paid  to  the  ap- 
pellant or  her  agent  in  Jackson.  The  fact 
that  New  Yorfc  exchange  was  sent  to  the 
appellant  in  payment  of  tbe  $200,  and  was 
duly  Mdlected  by  the  a^ellant,  does  not 
show  In  any  way  any  mUver  on  tba  part  of 
the  appellant  of  the  place  at  vhicih  these 
payments  were  to  be  made.  Tta  omtnuH: 
simply  means  that  there  Is  no  payment  nn- 
til  the  money  is  actually  in  the  hands  of  the 
appellant  in  Jadison ;  and  the  depositing  of 
the  New  Zork  exchange  in  each  instance  was 
in  no  wise  an  acc^taace  of  the  same  as 
payment.  It  is  contended  by  the  counsel  for 
the  appellee  that  the  phrase,  "free  of  ex- 
change" simply  means  tbat  tbe  face  value 
of  the  exdiange  in  Jackson  should  be  the 
amount  of  the  indebtedness.  To  this  proposi- 
tion we  do  not  agree.  The  meaning  of  the 
contract  Is  simply  that  the  money  must  be 
actually  paid  in  Jackson,  and  that  the  mere 
depositing  of  New  York  exdiange,  <»*  of  a 
check,  is  not  an  acceptance  In  lieu  of  the 
actual  money,  and  does  not  become  a  pay- 
ment until  the  m<mey  has  actually  been  paid 
as  called  for  by  tbe  said  chedc  or  exchange. 

[2]  Counsel  then  contend  that  this  part  ot 
the  contract  was  waived  by  the  appellant's 
authorizing  her  attorney,  Mr.  l^ler,  to  turn 
over  the  deed  and  get  the  money.  A  com- 
plete answer  to  this  contention,  however,  is 
that  Mr.  Tyler  did  not  get  the  money,  but 
got  a  New  York  exchange;  another  answer 
Is  that  Tyler  did  not  have  authority  to  ac- 
cept New  York  exchange  In  place  of  the  moa- 
ey.  The  authority  under  which  Tyler  acted 
was  known  to  Mr.  Baggett,  who  was  the 
agent  of  the  appellee  Coleman  In  the  pay- 
ment of  this  money.  When  Mr.  Tyler  was 
sent  the  deed  by  Judge  Mayes,  he  was  fully 
instructed  about  the  contract  and  that  pay- 
ment should  be  made  In  Jackson;  and  a 
cc^y  of  the  contract  was  sent  him,  which 
copy  was  shown  by  him  to  Mr.  Baggett,  the 
assistant  cashier  of  the  bank,  who  was  rep- 
resenting the  appellee  Coleman  in  this  trans- 
action. Tbe  record  in  this  case  (ails  to  dis- 
close any  testimony  whatever  upon  which 
the  contention  of  a  waiver  of  this  clause  of 
the  ctmtract  can  be  based.  In  the  case  of 
the  Bank  of  Greenville  v.  Eretschmar  et 
al.,  91  Miss.  608,  44  South.  930,  the  question 
of  what  effect  tbe  delivery  of  a  diieck  to  a 
creditor  has  as  to  payment  of  a  debt  was 
discussed  by  the  court  as  follows: 

"In  22  Am.  ft  Eng.  Ency.  of  Law  (2d  Ed.) 
pa^e  D60,  it  la  said :  *It  is  a.  well-settled  and 
universally  recognized  rule  that,  when  a  debtor 
has  given  bis  check  (or  the  amount  of  his  in- 
debtedness, the  prima  facie  presumption  arises 
tbat  the  check  was  takoi  merely  as  conditional, 
not  absolute,  payment,  and  in  case  liie  check  ia 
not  honored  upoD  due  presentation,  tbe  original 
indebtedness  for  which  It  was  given  continues 
to  exist,  and  recovery  may  be  had  by  the  cred* 
itor  without  resorting  to  th«  debtor's  liability 
on  the  check.' " 


Digitized  by  Google 


16 


71  SOUTHERN  REPORTER 


(Hisa. 


la  tbe  same  opinion  It  Is  further  stated: 
"A  check  is  not  payment,  unless  the  check  Is 
paid,  unless  it  is  specially  agreed  by  the  par- 
ti«8  that  the  check,  whether  good  or  not,  snail 
have  that  effect ;  and  the  burden  of  proof  al- 
ways rests  OQ  tbe  party  asserting  it  to  snow  that 
tbe  check  was  to  have  that  effect  The  pre8um)i- 
Uon  is  against  Its  being  so  received,  and  this 
presumpnon  can  only  be  overcome  by  ueai  proof 
to  the  contrai7." 

[S]  Kew  York  exchange  has  no  more  sanc- 
tity than  a  check.  We  therefore  hold  that 
there  was  no  payment  of  tbe  91,000  to  the 
appellant  At  the  time  the  appellee  Gal<tote 
took  his  deed  of  trust  on  this  land,  he  was 
aware  of  the  claim  of  the  appellant  Con- 
sequently his  claim  Is  subject  to  the  superior 
daim  ct  the  appellant 

Reversed  and  remanded. 


EMINENT  HOUSEHOLD  OF  COLUMBIAN 

WOODMEN  T.  LUNDY.    (No.  17203.) 
(Supreme  Court  of  Mississippi,   Division  A. 
March  13,  1918.) 

COBFOBATIOKS  «=>eOT(ll)— NoTICB  TO  COBPO- 
BATION— SUFFICIENCT  OF  COMFLUNCE. 

Code  1900,  f  920,  provides  that  process  may 
be  served  on  the  agent  of  a  corporation  within 
the  county  where  suit  is  brought  regardless  of 
the  character  of  the  agency,  but  requires  that 
the  clerk,  when  return  of  the  service  is  made, 
shall  mail  a  copy  of  the  process  to  the  home 
office  of  the  corporati<m  by  registered  letter  and 
file  a  certificate  of  such  mailing,  in  tbe  absence 
of  which  no  judgment  shall  be  valid.  Summons 
was  issued  unaer  the  statute,  but  the  clerk 
failed  to  mail  the  notice  as  required.  Held,  that 
default  judgment  thereafter  granted  in  tmor  oi 
the  plaintiff  was  erroneous;  there  b^g  no 
valid  notice. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  8S  1991,  1993,  1TO4,  1995 ;  Dec  Dig. 
«»507(n).] 

Appeal  from  Circuit  Court  Neshoba  Coun- 
ty; O.  L.  Dobbs,  Judge. 

Action  by  Slocum  Lundy  against  the  Em- 
inent Household  of  Columbian  Woodmen. 
Default  Judgment  for  plalntUT,  and  defend* 
ant  brought  certiorari  to  the  circuit  court, 
wherein  Judgment  was  rendered  for  plaintiff, 
and  defendant  appeals  Reversed  and  re- 
manded. 

On  April  20,  1912,  appellee  brought  suit 
in  the  court  of  a  Justice  of  the  peace  of 
Neshoba  coun^  against  appellant  for  the 
sum  of  $100.  A  summons  was  issued  direct- 
ed to  appellee,  and  on  April  24th  the  con- 
stable made  the  following  return: 

"I  have  this  day  executed       witbin  writ  be 

delivered  to  J.  F.  Guthrie,  consul  commander, 
and  to  Melton  Lundy,  agents  and  representa- 
tives of  defendant,  whose  place  of  bosiness  is 
in  Neshoba  county,  Miss.,  district  No.  1  there- 
of a  true  copy  of  this  writ" 

On  May  1st  the  return'  day  of  the  court 
a  judgment  by  default  was  rendered  against 
appellant.  No  notice  was  given  appellant 
by  the  justice  of  the  peace,  and  no  copy  of 
the  summons  mailed  to  him  as  directed  by 
section  920  of  the  Code  of  1006. 


After  the  time  for  an  appeal  to  the  circuit 
court  had  elapsed  appellant  learned  of  this 
judgment,  aod  Hied  Its  petiton  In  the  circuit 
court  asking  for  a  writ  of  certiorari.  The 
record  was  brought  up,  and  on  the  hearing 
before  the  court,  a  jury  being  waived,  a 
Judgment  was  rendered  against  the  appet* 
lant,  from  which  an  appeal  is  taken. 
Section  920  of  the  Code  is  as  follows: 
"920.  Proce$a  may  he  Served  upon  Agent. — 
Process  may  be  served  upon  any  agent  of  said 
corporation  found  within  the  county  where  the 
suit  Is  brought  no  matter  what  character  of 
agent  such  person  may  be ;  and  in  the  absence 
of  an  agent,  it  shall  be  sufficient  to  serve  tbe 
process  upon  any  person.  If  found  within  the 
county  where  tbe  suit  is  brought,  who  represent- 
ed the  corporation  at  tbe  time  of  the  transac- 
tion out  of  which  the  suit  arises  took  place,  or 
if  the  agency  through  which  the  transaction 
was  had  be  itself  a  corporation,  then  upon  any 
o^ent  of  that  corporation  upon  whom  process 
might  have  been  served  if  it  were  the  defend- 
ant. The  officer  serving  tbe  process  shall  state 
tbe  facts,  upon  whom  issued,  etc.,  in  tiis  return, 
and  service  of  process  so  made  shall  be  as  ef- 
fectual as  if  a  corporation  of  this  state  were 
sued,  and  the  process  has  been  served  as  re- 
quired by  law ;  but  in  order  that  defendant  cor- 

K oration  may  also  have  effectual  notice,  it  shall 
e  tbe  duty  of  tbe  clerk  to  immediately  mail  a 
copy  of  the  process  to  the  home  office  of  the 
corporation  by  registered  letter,  the  postage  and 
fees  of  which  shall  be  taxed  as  other  costs.  Hie 
clerk  shall  file  with  the  papers  in  the  cause  a 
certificate  of  the  fact  of  such  mailing,  and  make 
a  minute  thereof  upon  the  docket,  and  no  judg- 
ment shall  be  taken  in  the  case  until  thirty 
days  after  the  date  of  such  mailing. 

Haddleston  &  McKIsson,  of  Decatur,  H.  L 
Austin,  of  Philadelphia,  and  J.  a  Ward,  of 
Sumner,  for  appellant 

HOLDEN,  J.  The  Judgment  of  the  jus- 
tice's court  was  erroneous  on  account  of  no 
legal  service  on  the  defendant 

Reversed  and  remanded. 


UOLPUS  T.  BOSTIC  LUMBER  ft  MFG.  CO. 
(No.  17304.) 
(Supreme  Court  of  Mississippi,  Division  A, 
March  13,  1916.) 

1.  Justices  of  the  Peace  «=>39i^  —  Jubis- 
DiCTioN— Residence  or  Defbndani>— Valio- 
ITY  OF  Judgment. 

A  justice  of  the  peace  has  no  jurisdiction 
of  a  cause  against  a  resident  of  another  district 
where  the  debt  was  contracted  aod  the  liability 
incurred,  and  which  had  a  justice  qualified  to 
act,  and  default  Judgment  in  aucb  cause  is  void. 

[Eld.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  1  235;  Dec.  Dig. 
89%.] 

2.  Justices  ov  the  Peace  4=3135(6)— Jubis- 

DICTION  —  JUDOIIBNT  —  BESrrBAINXHO  Bll- 
FOKCEMENT. 

Where  a  default  Judgment  of  a  justice  of 
the  peace  is  void  because  he  hail  no  jurisdiction 
of  the  cause,  the  purchaser  of  land  from  the 
debtor  after  the  judgment  who  sought  to  have 
enjoined  the  sale  of  the  lands  under  execution 
on  the  judgment  need  not  show  a  eood  defense 
to  the  action  in  order  to  restrain  the  sale. 

[Ed.  Note. — For  otfaer  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {  442;  Dec.  Dig.  «s» 
135(0).l 
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Appeal  from  Chancery  Court,  Lauderdale 
County ;  Sam  Whitman,  Chancellor, 

Actlim  by  Hra.  M.  J,  Molpus  against  the 
BosCle  Lumber  &  Manufiicturlng  Company. 
From  an  order  sustaining  demurrer  to  the 
bill,  plaintiff  appeals.  Berersed  and  re- 
manded. 

W.  L.  Scott,  of  Meridian,  for  appellant 
Sams  ft  McCall  and  Baskla  ft  WUboum,  all 
of  Meridian,  for  appellee. 

SYKES,  J.  Appellant  here  (complainant 
below)  filed  an  original  bill  In  the  chancery 
court  of  Lauderdale  county  against  the  ap- 
pellee (defendant),  seeking  to  enjoin  the 
sale  of  certain  lands  therein  described  under 
an  execution  Issued  upon  a  Judgment  obtain- 
ed in  a  justice  of  the  peace  court  In  Meridian 
against  the  son  of  complainant.  The  bill 
alleges.  In  substance,  that  the  appellant  pur- 
chased the  lands  for  a  valuable  consideration 
from  her  son  after  the  at>o?e  Judgment  was 
enrolled  against  him,  but  before  the  execu- 
tion thereon  was  Issued.  She  alleges  that  the 
Judgment  was  void  because  the  suit  was  filed 
In  district  No.  1  of  Lauderdale  county,  when 
the  defendant  (her  son)  was  a  resident  dtl- 
Een  of  district  No.  6,  and  was  a  freeholder 
and  hons^older  of  said  district,  and  that 
the  debt  was  contracted  and  all  the  liabili- 
ty Incurred  In  said  district  No.  6 ;  also  that 
at  the  time  her  son  was  sued  in  district  No. 
1  there  was  a  Justice  of  the  peace  acting  and 
duly  qualified  to  try  the  suit  in  said  district 
No.  5.  The  bill  of  complaliiant  followed  sec- 
tion 2721  Of  the  Code  of  1006  as  to  these  al- 
legations, and  shows  that  the  Justice  of  the 
peace  of  district  No.  1  had  no  Jurisdiction  to 
try  said  cause.  A  Judgment  was  taken  by 
default  In  said  suit.  A  demurrer  was  sus- 
tained to  the  bin  upon  two  grounds.  The 
first  is  that  the  Justice  of  the  peace  had  Ju- 
risdiction, and  that  the  Judgment  sought  to 
be  enjoined  is  therefore  valid ;  second,  that 
complainant,  while  seeking  relief  In  equity, 
has  failed  to  offer  to  do  equity ;  that  before 
■he  can  maintain  her  bill  in  this  case  it  was 
necessary  for  her  to  show  that  there  Is  a 
ralid  defense  to  the  claim  on  which  the  Judg- 
ment In  the  Justice  of  the  peace  court  was 
founded. 

[1]  As  to  the  first  proposition,  this  court 
has  held  under  practically  a  similar  state- 
ment of  facts  that  a  Judgment  obtained  as 
this  was  is  a  void  Judgment  and  may  be 
perpetually  enjoined.  The  court  in  part 
says: 

"As  the  Justice  of  the  ^ace  of  district  No.  4 
did  not  ocquire  Jurisdiction  of  the  cause  ot  ac- 
tiou  between  the  parties,  tl<e  judKment  against 
Chew  was  void,  and  the  decree  triving  him  a 
perpetual  iDjonction  aeainat  it  is  approved." 
HllUard  t.  Chew,  76  Miss.  765,  25  South.  489. 

12]  Defendant  relies  upon  the  cases  of 
Stewart  t.  BhkAb,  62  Hiss.  and  Walker- 
Dnrr  Co.  t.  Mitchell,  97  Miss.  231,  62  South. 
588,  to  maintain  the  proposition  that  it  de- 


TOlTed  upon  complainant  to  state  facts  in 
her  bill  showing  a  valid  defense  to  the  claim 
(m  which  the  Judgmoit  was  obtained.  The 
case  of  Stewart  t.  Brooks,  In  62  Miss.,  was 
where  Brooks  filed  the  blU  for  an  Injunction 
against  the  execution  of  a  Judgment  recov- 
ered against  him.  He  failed  to  allege  that 
the  notes  upon  which  he  was  sued  had  been 
paid,  or  that  he  had  a  good  defense  to  them. 
In  the  case  of  Walker-Dnrr  ft  Co.  v.  Mltdiell, 
in  South.,  a  bill  to  enjoin  the  Issnlng  of 
en  execution  on  a  Jw^tment  was  filed  by  the 
Walker-Durr  Company  against  Mrs.  Mitchell 
and  others.  The  material  fiicts  In  that  case 
were  that  Mrs.  Mitchell  had  rented  some 
land  to  one  Hugh  Bass,  and  the  two  bales 
of  cotton  raised  on  this  land,  upon  which 
Mrs.  Mltch^  had  a  landlord's  Uen,  were  sold 
to  the  Walker-Durr  Company.  An  attach- 
ment was  sued  out  by  Mrs.  Mitchell,  and 
these  two  bales  of  cotton  were  levied  upon. 
Thereupon  the  Walker-Durr  Company  sign- 
ed the  replevin  bond  of  the  tenant  sued. 
Judgment  was  duly  rendered  in  favor  of  the 
landlord  and  against  the  defendant  and 
Walker-Durr  Company  as  surety  for  the 
amount  of  VIOO.  In  Its  opinion  the  court  In 
part  said: 

"It  was  incombent  on  Walker-Dorr  OiHnpany 
to  allege  in  their  bill  and  prmt  that  they  had  a 

valid  defense  to  the  demand  on  which  the  Judg- 
ment was  founded." 

In  the  present  case,  however,  the  com- 
plainant was  not  a  party  to  the  suit  in  the 
Justice  of  the  peaoe  court  against  her  son. 
At  that  time  she  was  slmi^  a  creditor  of  her 
son  Just  as  was  the  defendant  in  this  case. 
Her  a<m  had  a  perfect  right  to  sell  his  prop- 
erty to  her  for  a  ralnahle  consideration.  By 
purchasing  aame  ahe  in  no  way  became  re- 
sponsible to  this  defendant  or  to  any  other 
creditor  for  any  debts  due  them  by  her  son. 
Since  the  Judgment  in  this  case  is  absolutely 
void,  there  was  no  Uen  whatever  on  the 
property  bought  by  complainant  from  her 
son.  In  the  two  cases  relied  upon  by  the 
defendant  tbete  was  a  claim  ot  a  debt  agabiat 
each  of  the  parties  who  filed  his  hill  tor  an 
injunction;  consequently  it  was  necessary 
for  them  to  all^  In  said  bill  facte  showing 
that  the  debt  was  not  a  valid  one  against 
them  befbre  ttiey  could  hare  any  standing 
in  a  court  ot  equity.  In  this  case,  how- 
ever, the  complainant  was  neither  directly 
nor  indirectly  responsible  for  any  debt  due 
by  her  son  to  the  defendant  in  this  case. 

Berersed  and  remanded. 


ADAMS  COUNTY  v.  CATHOLIC  DIOCESE 

OF  NATCHEZ.    (No.  18914.) 
(Supreme  Court  of  Miasissippi,   Division  A 

March  13,  1916.) 
1.  Taxation  «=5241(2)— Exemptions— Chabi- 

TABX.R  SOClETlfea. 

Code  1906.  S  4251,  cL  "d."  provides:  "All 
property,  real  or  personal,  belonging  to  any  re- 
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ligioufl  or  diaritable  sodetir.  and  used  ezclusive- 
\y  for  the  purpose  of  such  society  and  not  for 
profit,"  shall  be  exeospt  from  taxation.  Section 
4252  provides  that  all  the  property,  real  and 
personal,  and  the  revenues  derived  therefrom, 
belonging  to  any  religious  or  charitable  society 
or  benevolent  order  on  the  lodge  system,  where 
no  dividends  are  dedarod  and  where  uie  rev- 
enues thereof  are  used  for  fraternal  and  benevo- 
lent purposes,  shall  be  exempt  from  all  state, 
coantjr,  and  municipal  taxes.  H^d,  that  lands 
of  an  incorporated  Catholic  diocese,  the  rents  of 
which  were  used  to  maintain  orphans'  homes, 
were  exempt;  the  two  sections  being  harmoni- 
ons,  the  latter  merely  extending  the  exemptioa 
of  the  former. 

[lOd.  Note.— For  other  cases,  see  TazaticHi, 
Cent  Dig.  {  390;  Dec.  Dig.  «S9241(2).} 

2.  Taxation  <8=»204(^  — Bxeuptions— Ooif- 
STBUcnoN  or  Statutes. 

Statutes  creating  exemptions  from  taxation 
most  be  strictly  construed;  but  the  rule  is  re- 
laxed as  to  exemptaoDB  to  religious  and  educa- 
tional institutiona,  as  to  wUcn  legislative  In- 
tention governs. 

[Ed.  Note.— For  other  cases,  see  Taxaticm, 
Cent.  Dig.  S  322;  Dec.  Dig.  ^204(2).] 

3.  Statutes  •^197— GoNBTBUcnon— Bxucp- 
TI0N8— "And." 

The  conjunction  "and"  will  be  construed 
as  "or"  in  Code  1906,  S  4262,  providing  for  ex- 
emption of  "all  the  i^perty,  real  and  penonal, 
and  the  revenues  derived  therefrom  belonging  to 
any  religious  or  charitable  society  or  benevolent 
order  on  the  lodge  system  where  no  dividends 
are  declared  and  where  the  reTenaea  thwecrf  are 
used  for  fraternal  and  benevolent  purposes,  shall 
be  exempt  from  all  state,  county,  and  municipal 
taxes,"  so  as  to  exempt  property  of  religious  in- 
stitutlcms. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {  275 ;  Dec  Dig.  «=>1W. 

For  other  de&nitions,  see  Words  and  musses, 
First  and  Second  Series,  And.] 

Appeal  fnmt  Ciicolt  Gonrt,  Adama  County ; 
R.  E.  JaduKm,  Judge. 

Proceeding  by  tbe  Cfttbollc  Diocese  of 
Natchea  against  Adams  Ooonty.  Jodgmoit 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

lUcliard  F.  Reed,  of  Jadtson,  fen-  appellant 
Gerard  Brandon,  of  Natches,  for  appellee. 

HOLDEN,  J.  This  is  an  appeal  from  the 
Judgment  of  the  circuit  court  o£  Adams  coun- 
ty abating  and  striking  from  the  tax  rolls 
certain  real  estate  in  the  city  of  Natchez, 
rented  and  bearing  revenue,  assessed  to  the 
Catholic  Diocese  of  Natchez,  and  declaring 
that  the  property,  the  legal  title  to  which  la 
in  the  diocese.  Is  exempt  from  assessment 
and  taxation.  A  Jury  was  waived,  and  the 
case  was  heard  by  the  Judge  upon  tbe  record 
of  appeal  from  tbe  board  of  supervisors  of 
Adams  county  and  an  agreed  statement  of 
facts.  From  a  Judgment  adverse  to  the  ap- 
pellant, it  appeals  here.  Tbe  agreed  state- 
ment of  facts  Is  as  follows: 

"That  tbe  allegations  and  statements  in  the 
petition  of  complainant  addressed  to  the  board 
of  supervisors,  setting  forth  the  assessments 
complained  of  and  tbe  proceedings  had  in  said 
board,  leading  up  to  the  rendition  of  the  final 
order  appealed  from,  are  true  and  correct  as 
stated. 


"Tbat  the  legal  title  to  the  properties  assessed 
is  correctly  stated  In  said  petition  to  the  board 
of  supervisors  (praying  to  nave  the  assesstnent 
thereof  abated  and  stricken  from  the  rolls),  to 
be  in  the  Catholic  Diocese  of  Natchez,  Incor> 

S)rated;  but  said  title  is  held  in  trust  for  the 
fttholic  congregation  of  St  Mary's  Geuiedral 
in  the  Cit?  of  Natchez,  Adams  county,  Missis- 
sippi. 

"That  the  Right  Reverend  John  E.  Gunn  is 
the  Bishop  of  Natcbea,  embracing  in  bis  dio- 
cese and  jurisdiction  all  the  Catholic  parishes 
and  missions  in  the  state  of  Mississippi,  with 
his  episcc^al  residence  in  tbe  city  of  Natchez, 
and  that  the  Very  Reverend  P.  O.  Hayden  is 
Vicar  General  of  Nab^ee,  with  his  residence  In 
said  city. 

"That  the  plaintiff  *Catholic  IHocese  of  Natdi- 
es*  is  a  religious  corporation  duly  incorporated 
under  the  laws  of  the  state  of  Hississii^i,  its 
charter  of  incorporation  having  been  approved  by 
the  Governor  on  September  7,  1905,  and  being 
now  recorded  In  Book  No.  18,  page  546,  of  the 
Books  of  IncorporatitHi  In  the  office  ot  tbe  sec- 
retary of  state,  and  also  in  "Book  4-A,  page  817, 
of  the  Records  of  Deeds  of  Adams  county,  Mis- 
sissippi. 

"That  a  oertifled  copy  of  said  charter  will  be 
herewith  filed,  and  Is  here  referred  to  as  Exhibit 
A  to  this  agreed  statement  of  facts. 

*^at  said  Right  Reverend  John  E.  Gunn^  as 
Bishop  aforesaid,  is  ex  offido  the  chief  officer 
of  said  religions  corporation,  and  said  Very 
Reverend  P.  O.  Hajoea,  as  Vicar  Gmieral  m 
Natcbee  aforesaid,  Is  ex  officio  the  secretary 
thereof. 

"That  prior  to  the  Incorpm-ation  of  tbe  said 
Catholic  mocese  of  Natcbes  tbe  legal  title  of 
the  several  properties,  the  assessment  of  which 
is  complained  of  and  appealed  from  (as  well  as 
other  properties  hereinafter  motioned),  was 
vested  in  the  Right  Reverend  Thos.  HesUn 
(since  deceased),  the  then  Bishop  of  Natchei, 
who  held  the  title  thereto  in  trust  for  the  afore- 
said Catholic  congr^ation  of  St  Mary's  Ca- 
thedral, a  religious  societar  of  GBtholicB  in  said 
city  of  Natcbes,  to  whom  tbe  equitable  and 
beneficial  iotereat  and  title  belonged. 

"That  after  the  incorporation  of  said  'Catho- 
lic Diocese  of  Natchea'  and  pursuant  to  the  ob- 
ject and  pnrpose  thereof,  and  of  the  authority 
dven  to  it  by  said  charter  *to  receive  and  hold 
the  tiflea  to  all  the  property,  real  and  personal, 
heloniring  to  the  several  Catholic  congregations, 
parishes,  and  missions  in  the  state  of  MtssisBip- 
1^.  in  trust  for  said  congregationB,  parishes,  and 
missioas,  re^tectlvely,'  tba  said  Right  Bevwoid 
ThoB.  Heslin,  Bishop  of  Natchez  aforesaid,  on 
September  1,  1906,  conveyed  to  said  corporation 
'Catholic  Diocese  of  Natohes,'  in  trust  for  said 
Catholic  congregation  aforesaid,  by  deeds  of 
record,  all  the  properties  theretofore  held  la 
trust  by  him  as  aforesaid.  In  the  county  of 
Adams,  state  of  Mississippi,  being  tbe  two  pieces 
of  property  assessed  (which  assessment  is  ap- 
pealed from),  and  also  the  land  at  the  southeast 
corner  of  Union  and  Main  streets,  in  Natchez, 
on  which  is  located  the  St  Mary's  Cathedral 
and  the  Bishop's  residence;  tbe  land  at  the ' 
southvrest  comer  of  Main  and  Union  streets,  in 
Natchez,  on  which  is  the  Cathedral  School  and 
the  dormitory  occupied  by  the  Brothers  in 
charge  of  said  school ;  the  old  Catholic  Ceme- 
tery; tbe  new  Catholic  Cemetery ;  certain  ceme- 
tery lots  formerly  part  of  *potter*R  field*;  two 
lots  of  land  adjoining  Devereux  Hall  Orphan 
Asylum  and  used  by  said  asylum.  Afterwards 
R.  Lee  Parker  conveyed  to  said  corporation  8^ 
acres  of  land  in  the  county  (outside  tbe  city), 
upon  the  same  trusts,  on  whidi  is  located  a 
Catholic  mission  cburcb. 

'That  the  above-mentioned  property  is  all  the 
property  in  Adams  county,  MissiBsippi,  the  ti- 
tie  to  which  is  vested  in  trust  ^  aforesaid,  for 
said  Catliolic  congregation,  ia  said  corporation. 
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"That,  u  already  set  forth,  the  Catholic  Dio- 
iem  ot  Natdiez,  Inctnporated,  holds  aader  Its 
charter  title  to  properties  In  trust  only  (or  the 
several  Catholic  congregatioDa,  parishes,  and 
missions  In  Mississippi,  to  which  the  equitable 
title  and  beneficial  Interest  may  belong.  That 
said  corporation  la  not  for  profit.  That  there  Is 
no  atock  iaaned  and  no  dividendB  declared.  That 
the  two  properties  assessed  are  leased  to  ten- 
ants. That  all  the  revenues  therefrom  are  used 
for  benevolent  purposes  and  no  other,  and  not 
for  profit,  to  mt:  Every  cent  of  the  revenues 
derived  from  satd  properties  are  used  and  ex- 
pended in  the  benevolent  work  of  maintainina, 
supporting,  and  Droviding  for  poor  and  depend- 
ent orphans  in  uie  St  Mary's  Orphan  Asylum 
for  Girls  and  the  Devereux  Hall  Orphan  Asy- 
lum for  Boys,  In  Natchez,  Miss.,  which  institu- 
tions are  supported  and  mnintained  by  the  Cath- 
olic congregation  of  Natchez,  with  the  assistance 
of  other  Catholic  ctmgr^ations  in  Mississippi." 

Briefly  stated,  the  facts  In  the  case  are; 
the  Catholic  Diocese  of  Natchez  Is  a  religloua 
society.  Incorporated,  and  owns,  amount  oth- 
er church  property,  two  honses  In  Natchez 
which  It  leased  to  tenants  and  received  rent 
therefor ;  that  It  used  this  property,  not  for 
profit  to  the  society,  but  used  the  rerenue 
In  rent  therefrom  for  charitable  and  benev- 
olent purposes  in  the  dty  of  Natchez. 

[1  ]  The  queaticai  presented  here  Is  whether 
or  not  these  two  pieces  of  property,  not  being 
used  ezcloslvely  for  the  purposes  of  such 
religious  society,  bat  were  leased,  and  bore 
a  revenue  in  rent,  are  subject  to  taxatl<»i  un- 
der the  laws  of  Mississippi.  Section  4251 
of  the  Code  of  1900,  providing  what  property 
shall  be  exempt  from  taxation,  in  the  first 
sentence  of  clause  "d"  of  the  section  reads: 

"All  property,  real  or  personal  belonging  to 
any  religious  or  charitable  society,  and  used  ex- 
clusively for  the  purpose  of  suisi  sode^  and 
not  for  pxoflt." 

While  this  provision  was  then  In  section 
3744,  Code  of  1892,  the  case  of  Rldgeley  v. 
Redus,  78  Miss.  3S2.  29  South.  163,  was  de- 
cided, holding  that  a  benevolent  order  on  the 
lodge  syst^  was  not  entitled  to  exemption 
from  taxation  of  property  owned  by  the  lodge 
not  being  used  exclusively  for  the  purpose 
of  such  charitable  society.  And  while  this 
case  was  pending  on  appeal  to  the  Supreme 
Court  the  Legislature  enacted  section  4252, 
Code  ot  1906,  which  reads  as  follows : 

"AH  public  libraries  and  buildings  In  which 
the  free  public  sdiools  are  taught,  and  the  lots 
on  whldi  the  same  are  rituated,  not  exceeding 
four  acres  in  dimensions,  without  cost  to  the 
state  or  any  county  or  municipality  thereof  for 
rent  or  lease,  and  also  the  real  and  personal 
property  of  library  associations,  used  for  library 
purposes  where  no  dividends  are  dedared,  and 
to  which  the  children  attending  the  public 
schools  have  free  access ;  and  all  the  property, 
real  and  personal,  and  the  revenues  derived 
therefrom  hdon^ng  to  any  religions  or  chari- 
table sodety  or  baievolent  order  on  the  lodge 
system  jrhere  no  dividends  are  declared  and 
where  the  revenues  thereof  are  used  for  frater- 
nal and  benevolent  purposes,  shall  be  exempt 
from  all  state,  county,  and  municipal  taxes.** 

The  appellant  urges  that  there  can  be  no 
exemption  here  under  section  4261  of  the 
Code  of  1906,  as  this  statute  was  construed 
In  the  case  of  Rldgeley  Lodge  v.  Bedus,  supra. 


In  which  the  court  said  in  substance  that 
under  the  facts  in  that  case  the  exemption 
could  not  be  maintained  as  the  property  was 
used  for  profit  and  not  for  diarlty.  and  Qiat 
even  though  the  Income  from  the  property 
be  used  for  charity,  yet  under  the  statute, 
section  4251,  Code  of  1906,  the  exemption 
could  not  be  sustained.  We  agree  with  coun- 
sel for  appellant  that  under  section  4251, 
Code  of  1006,  the  appellee  could  not  main- 
tain exemption  from  taxation  of  the  proper- 
ty here  In  question,  but  we  think  that  the 
appellee  may  safely  rely  upon  section  4252, 
Code  1906,  to  sustain  Its  contention  that  the 
property  In  .this  case  is  exempt  from  taxa- 
tion in  this  state.  Counsel  for  appellant 
urges  that  there  Is  a  conflict  between  sections 
4251  and  4262,  and  that  this  conflict  cannot 
be  reconciled  and  that  the  two  sections  can- 
not be  read  harmoniously  together,  and  that 
section  4262  repeals  section  42S1. 

In  this  we  disagree  with  the  learned  coun- 
sel for  tlis  appellant,  as  it  la  dear  that  sec- 
tion 42S2.  Code  ot  1906,  does  not  ccmflict  with 
nor  cnrtali  the  exemption  given  in  42S1,  bnt 
simply  octraids  the  exemption  so  as  to  apply 
to  inroperty  owned  by  religions  societies  when 
not  nsed  extdnslTely  for  tlie  poiposes  of  the 
society  but  producing  rerenne,  provided  the 
revenue  is  nsed  for  benevolent  purposra  and 
not  for  profit.  We  concede  that  statutes  ex- 
empting perscHU  and  property  from  taxation 
nmst  be  strictly  construed,  bnt  it  is  also 
true  that  tbere  Is  a  telaxaUon  of  the  rule  in 
the  case  of  statutes  of  exemption  awllcable 
to  religions  and  educational  inatitutionB,  and 
that  the  supreme  test  is  in  the  intent  of  the 
Legislature.  In  State  v.  Flak  University,  87 
Tenn.  241,  10  S.  W.  286,  the  court  holds: 

"The  Intention  of  the  Legislature  must  govern 
in  ascertaining  the  extent  of  tax  exemptions, 
and  when  the  exemption  is  to  rel^ous,  scientific, 
literary,  and  educational  institutions,  tlie  same 
strict  construction  will  not  be  Indulged  in  that 
would  be  applied  to  corporations  created  for  pri- 
vate gain  or  profit." 

In  Holly  Springs  v.  IbirdiaU  County,  101 
Miss.  761,  61  South.  708,  Justice  Beed  said : 

"In  constrning  statutes,  we  mnst  look  to  the 
intention  of  the  Legislature,  the  spirit  ot  the 
law,  and  the  policy  and  purpose  of  the  same." 

It  is  well-settled  law  In  craistrulng  statutes 
that  the  letter  must  yield  to  the  BpMt  and 
Intent  of  the  act,  and  wbere  there  is  a  con- 
flict the  intent  will  control  the  construction. 
The  latter  part  of  section  4252,  Code  of  1006, 
which  reads  as  follows: 

"And  all  the  property,  real  and  personal,  and 
the  revenue  derived  therefrom  belonging  to  any 
religious  or  charitable  society  or  benevolent  or- 
der on  the  lodge  system  where  no  dividends  are 
declared  and  where  the  revenues  thereof  are  used 
for  fraternal  end  benev<^t  purposes,  shall  be 
exempt  from  all  state,  ooun^,  and  munidpat 
taxes^' 

— when  properly  construed  so  as  to  obtain 
the  intent  of  the  Legislature,  clearly  means 
that  the  revenue  derived  by  any  religious  so- 
ciet7  nsed  for  benevolent  purposes  shall  be 
declared  exempt  from  taxation. 
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[2,  t]  It  ia  argoed  with  conalderable  force 
by  cooDsel  tor  appellant  that  the  conjonc- 
lion  "and"  used  between  "fraternal"  and 
"benerolent  purposes'*  In  tbe  latter  part  of 
tbto  act  should  be  rtrtctly  cxnuitnied,  and 
means  that,  unless  the  revenue  derived  by 
the  religious  society  here  Is  used  for  both 
fraternal  and  baierolent  purposes,  die  ap- 
pellee cannot  claim  the  exemption,  and  that 
the  religions  society  here  is  not  a  fraternal 
or  benevolent  order  on  the  lodge  system. 
But  we  disagree  with  counsel  in  this  cm- 
structlon,  and  we  hold  that,  in  order  to  ob- 
tain the  policy  and  intent  of  the  statute,  the 
disjunctive  "or"  should  be  used  and  read 
Into  the  act  in  the  place  of  the  conjunctive 
"and,"  conjoining  "fraternal  and  benevolent 
purposes"  referred  to  in  the  last  part  of 
this  provision  of  section  4252.  If  this  was 
not  the  intent  of  die  Legislature  that  the 
revenues  derived  by  religious  societies  and 
used  for  boievolent  purposes  should  be 
exempt,  why  the  absurdity  at  mentioning 
**any  religions  or  diariteble  society"  in  the 
act  at  all?  And  to  hoM  that  the  contention 
of  the  appellant  is  correct  would  be  to  read 
entirely  out  of  secticm  4252  any  buieflt  what- 
ever "to  any  religious  or  diailtable  sode- 
ty,"  and  would  limit  the  benefit  to  a  benevo- 
leaat  and  fraternal  order  on  the  lodge  system 
alone.  We  think  that  such  a  construction 
of  this  Btetnte  is  not  Justified  by  ite  terms. 
It  is  held  that: 

"Whenever  necessary  to  effectuate  the  obvious 
meaning  of  tbe  Legialatare,  conjunctive  words 
may  be  constraed  as  disjunctive,  and  vice  verss." 
36  Cyc.  1123,  and  caaea  cited. 

This  seems  to  be  the  settled  rule.  People 
V.  Rice,  138  N.  Y.  151.  33  N.  E.  846;  Elsfeld 
V.  Kenworth,  60  Iowa,  389;  Colllna  Granite 
Co.  V.  Devereux,  72  Me.  422;  Williams  v. 
Poor,  65  Iowa,  410,  21  N.  W.  753;  Price  v. 
Forrest,  54  N.  J.  Bq.  669,  35  Atl.  1075 ;  Batetf 
Ann.  St.  Ohio  1904,  H  4947,  6704;  Bev.  St 
Wyo.  1899.  S  2724. 

The  Judgntent  of  the  lower  court  is  af- 
firmed. 

Affirmed. 

Ex  parte  CAMPBELL.    (No.  17439.) 

(Supreme  Court  of  MississlppL   March  15, 
1916.) 

Appeal  from  Circuit  Court,  Hinds  County; 
P.  Z.  Jones,  Chancellor  Presiding. 

Application  of  A.  G.  Campbell  for  a  writ  of 
habeas  oorpna  Appeal  dismissed. 

FEB  GUBIAM.   Appeal  dismissed. 


OHEBBY  V.  MOBILE  &  O.  B.  00. 
(No.  17384.) 

(Supreme  Gourt  of  MiesEssippL   March  15, 
1916.) 

Appeal  from  Circuit  Court,  Lauderdale  Coun- 
ty: J.  L.  Buckley,  Judge. 

Action  between  Ijelia  May  Cherry  and  the 
Mobile  &  Ohio  Ballroad  Company.  From  tbe 
judgment  Leila  May  Cherry  appeals.  Appeal 
diamissed. 

PBB  OUBIAM.   Appeal  dismissed. 


J.  3,  NEWMAN  LUMBEB  00.  v.  LUCAS. 

(No.  18002.) 

(Supreme  Court  of  MIsbIssImL    March  13, 
1916.) 

Appeal  from  OirCBlt  Court.  Forrest  County; 
J.  M.  Arnold,  Judge. 

Action  between  the  J.  J.  Nemnan  Lomber 
Company  and  Joseph  Lucas.  From  the  -judg- 
ment, the  lumber  company  appeals.  Affirmed. 

See,  alflo,  67  South.  216,  451. 

S.  &  Travis,  ot  Hattlesbnrg,  for  appellant 
Sullivan,  Conner  ft  Sullivan,  of  Hatttwurg. 
for  appellee. 

PEB  CURIAM.  Affirmed, 

SUTTLB  V.  WILLIAMS.  (No.  17278.) 

(Supreme  Court  of  Mlssiaslpid.   Mardi  13, 
19U.) 

Appeal  from  Circuit  Gourt,  Blnda  County; 
W.  A.  Henry,  Judge. 

Action  between  Ben  F.  Suttle  and  J.  P.  WQ- 
liama.  From  the  judgment,  Snttle  ai^als. 
Affirmed. 

Stingily  ft  Mclntyre,  of  Brandon,  for  appel- 
lant Powell  ft  niompson,  of  Jackson,  for  ap- 
pellee. 

PEB  OCBIAH.  Affirmed. 


PEBKIN8  T.  CITY  OP  GOBINTH  at  aL 

(No.  17313.) 

(Supreme  Court  of  MisalssippL   March  IS, 
1916.) 

Appeal  from  Circuit  Court,  Alocnn  County; 
Claude  Clayton,  Judge. 

Action  between  S.  E.  PerUns  and  the  <^tj  of 
Corinth  and  others.  From  the  judgment,  Per- 
kina  appealH.  Affirmed. 

W.  C.  Sweat  of  Corinth,  for  appellant  Lamb 
ft  Warriuer,  f»E  Corinth,  for  appellees. 

PEB  CUBIAM.  Affirmed. 


ADAMS  COUNTT  v.  ST.  JOSEPH'S  SOCIE- 
TY  FOB  COLORED  MISSIONS. 
(No.  18913.) 

(Supreme  Orart  of  MississlppL    March  IS, 
1916J 

Appeal  from  Circuit  Court  Adams  County; 
B.  E.  Jackson,  Judge. 

Action  between  Aidains  County  and  the  St  Jos- 
eph's Sode^  for  Colored  Missions.  From  the 
judgment  the  County  appeals.  Affirmed. 

Bichard  F.  Beed,  of  Jackson,  for  appellant 
Gerard  Brandon,  of  Natches,  for  appellee. 

PEB  OUBIAM.  Affirmed. 


a  WESTON  LUMBEB  CO.  v.  LOTT. 
(No.  17963.) 

(Supreme  Court  tit  MississlppL   Mardi  18, 
1916.) 

Appeal  from  Chancery  C!ourt,  Hancock  Coon* 
ty;  J.  Morgan  Stevens,  Chancellor. 

Action  between  H.  Weston  Lumber  Company 
and  W.  J.  Lott.  From  the  judgment,  the  Lum- 
ber Company  appeals.  Affirmed. 

Gez  ft  Waller,  ot  Bay  St.  Louis,  for  appel- 
lant J.  E.  StockatiU,  of  Picayune,  and  W.  W. 
Stockstill,  of  Bay  St.  Louis,  for  appellee. 

PEB  CURIAM.  Affirmed. 
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GATES  T.  MODERN  ORDEB  Or  PRAETO- 
BIAKS.    (No.  1801&.) 

ISupreme  Co  art  ot  lliBsUsippL   March  13, 
1916.) 

Appeal  trom  Chancery  Court,  Forrest  Coun- 
ty: J.  Morgan  Stereos,  Chancellor. 

Action  between  Mrs.  Birdie  Gates  and  the 
Modern  Order  of  Praetorians.  From  the  judg- 
ment, Mrs.  Gates  appeals.  AfiSrmed. 

Tally  &  Mavwm  and  SnlliTait,  Conner  ft  Sul- 
HTan,  all  of  Hattlflsburfl;,  for  appellant  Mayei 
ft  MaycB,  of  Jackson,  for  appeuea. 

PER  CURIAM.  Afflnned. 


KITOHENS  et  aL  t.  BANK  OF  NEW  AL- 
BANY. (No.  17224.) 

(Su^enw  Oonrt  of  MisiiaiippU    March  18, 
1916.) 

Appeal  from  Circuit  Court,  Union  Coontj; 
H.  K.  Mahon,  Judge. 

Action  between  J.  M.  Kitchens  and  others 
against  the  Bank  of  New  Albuiy.  From  the 
judgment,  the  parties  first  menuoned  appeaL 
Affirmed, 

R.  H.  &  J.  H.  Thompson,  of  Jackson,  and  H. 
D.  Stephens,  <rf  New  Albany,  for  appellants. 
St^hens  ft  Kenneday,  <a  New  Albany,  tot  ap- 

FER  CURIAM.  Affirmed. 


STANDARD  OIL  CO.  t.  GOLDSTEIN.* 
(No.  18039.) 

(Snpreme  Court  of  MissisalppL  March  18, 
*^  1916.) 

Appeal  from  Circuit  Court,  Jones  County; 
J.  M.  Arnold,  Judge. 

Action  by  the  Standard  Oil  Company  against 
S.  Goldstein.  From  the  judgment,  the  Oil  Com- 
pany appeals.  Affirmed. 

Street  ft  Street,  of  Laurel,  for  appellant.  S. 
Freeman  and  W.  J.  Pack,  both  of  Laurel,  for 
jippellee. 

PER  GURIABl  Affirmed. 


LORD  et  aL  T.  CURRT. 
(Supreme  Court  ot  Florida.   Jon.  26,  1016. 
Rehearing  Denied  March  2,  1916.) 

(ByUahut  bp  th§  Vourt.) 

1.  PuBUC  Lands  ^=>25  —  Title  Debiveo 
•  FBOM  Gov  EBNMENT— Official  Subvet. 

In  an  action  of  ejectment  whereby  it  is 
.sought  to  recover  the  possession  of  a  tract  of 
land  and  the  basis  of  the  title  of  the  plaintiffs 
is  a  patent  to  the  state  of  Elorida  from  the 
United  States  of  America,  conveying  a  certain 
fractional  section,  which  embraces  government 
lot  1,  which  patent  refers  to  the  official  survey 
so  as  to  make  it  a  part  thereof,  the  plalntifte 
deriving  their  title  to  such  government  lot  by 
mesne  conveyances,  and  it  is  claimed  that  the 
tract  of  land  the  recovery  of  the  possession  of 
which  is  Boocht  forms  a  part  oi  such  govern- 
ment lot,  such  official  survey,  including  the  gov- 
ernment plat  and  field  notes,  must  control  in 
determining  such  claim. 

[Ed.  Note.— For  other  cases,  see  Public  t«nds, 
Csnt.  Dig.  8S  33,  34 ;  Dec  Dig.  «=»25.] 


2.  BoUNOABXEa  ^s>54  —  Oovebkhemt  Sxtbvet 

— GOVBBHMBNT  LOT. 

Where  the  official  government  plat  shows 
that  government  lot  1  of  a  fractional  section 
of  land  contains  21.78  acres  and  it  also  appears 
from  such  official  plat  and  &eld  notes  that  the 
government  surveyor  Btopped  his  surv^  at 
what  he  called  a  "lagoon,''  and  it  further  ap- 
pears from  such  plat  and  field  notes  that  tne 
Burveyor  did  not  intend  to  define  the  sinuosities 
of  the  beach  or  to  make  the  banks  of  the  lagoon 
the  boundary  of  the  lot,  but  his  intention  is 
rather  indicated  to  define  by  boundary  lines 
the  land  embraced  in  such  lot  1,  and  not  to  in- 
dude  a  tract  of  land,  whether  marsh  land, 
tide  land,  or  otherwise,  containing  about  15 
acres,  which  lies  off  the  point  at  which  the 
official  survey  stopped,  such  tract  of  land  must 
be  held  not  to  be  indnded  within  the  confines 
of  such  government  lot  1.  It  makes  no  differ- 
ence whether  the  southwest  point  of  the  survey 
of  such  lot  stopped  at  water  that  may  have 
been  between  that  point  and  the  laud  beyond, 
or  whether  there  was  a  narrow  atrip  of  lana 
from  the  point  at  whidi  the  aurvey  of  lot  1 
stopped,  connecting  the  land  beyond,  it  must 
be  held  that  the  land  beyond  soch  point  was 
left  as  UDSurveyed. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  U  263,  268-277 ;  Dec.  Dig.  «=9M.] 

3.  PcBuo  Lands  «=»61(1)— Patents— Pbop- 
EBTT  Con VKVED— Swamp  Land. 

Swamp,  boggy,  and  marsh  land  is  properly 
treated  as  land,  and  land  does  not  pass  under 
a  patent  or  deed  as  an  aM>urtenance  to  land. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent,  pig  a  192,  194,  207,  210,  212;  Dec  Dig. 
«=»61(1).] 

4.  BOUNDABIES  ^=3(54  —  NATIQABLX  WATKBS 
^37— GoVEBNlfBHT  SUBTET— OOIfVBTANCB 

OF  Ripabian  Bights— Patents, 

Wiiere  the  facts  and  circumstances  connect- 
ed with  a  government  survey  affirmatively  dis- 
close an  intention  to  limit  the  grant  to  actual 
traverse  lines,  these  must  be  treated  as  definite 
boundaries:  and  a  patent  to  a  fractional  sec- 
tion of  land  does  not  necessarily  confer  riparian 
rights  because  of  the  presence  of  meanders. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  «  263,  268-277;  Dec.  Dig.  «=»54; 
Navigable  Waters.  Cent  Dig.  §S  201-226,  285; 
Dec  Dig.  «=a37.] 

Error  to  Circuit  Court,  Manatee  County; 
F.  A.  Whitney,  Judge. 

Ejectment  by  Franc  W.  Lord  and  others 
against  Frank  A.  Curry.  Judgment  for  de- 
fendant, and  plaintiffs  bring  error.  Affirmed. 

Singeltary  ft  Reaves,  of  Bradentown,  for 
plalntUfs  In  error.  C.  G.  WUtaker,  of  Tam- 
pa, for  defendant  In  errOT. 

SHACKLEFORD,  J.  Franc  W.  Lord  and 
others  instituted  an  action  of  ejectment 
against  Prank  A.  Curry  for  the  recovery  of 
the  possession  of  the  followlog  described 
imrcel  of  land: 

"A  tract  of  land  in  lot  No.  one  (1),  section 
one  (1),  township  thirty-nine  (30)  south,  range 
eighteen  (18)  east,  beginning  at  a  point  south 
SO  degrees  11  minutes  west  sod  dutant  nine- 
teen hundred  and  forty-one  (1,911)  feet  bom, 
the  meander  comer  on  the  east  boundair  of  said 
section  on  flie  north  side  of  Roberts  BiKyi  run- 
ning thence  south  8  d^rees  30  minutes  west 
110  feet;  thence  south  68  deerrees  46  minutes 
west  67.6  feet ;  thence  north  58  degrees  30  min- 
utes west  67  feet ;  thence  north  3  d^rees  00 
minutes  west  86.5  feet ;  thence  north  84  degrees 


>Tm  oilier  cssss  see  mum  topic  uid  KET-NVMEEK  in  al.  Ksr-Nuraber«d  Dlgorti  and  Indszss 
*For  ivlslon  on  motion  to  retaz  costs,  sss  TL  Sontb.  S70. 
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45  minutes  east  141  feet  to  the  point  of  be- 
eiunios." 

The  amended  declaration  Is  In  the  usual 
statutory  form,  to  which  the  defendant  filed 
two  pleas,  not  guilty,  and  a  denial  of  pos- 
session. Issue  was'  Jolued  upon  these  pleaa, 
and  a  trial  was  had  before  a  jury,  which  re- 
sulted in  a  verdict  and  Judgment  In  favor  of 
the  defendant,  and  which  Judgment  the 
plaintiffs  have  brought  here  for  review. 
Thirty-four  errors  are  assigned,  all  of  which, 
with  the  exception  of  the  first  three  and  the 
last,  are  based  upon  instructions  given  at  the 
request  of  the  defendant  and  the  refusal  of 
certain  Instructions  requested  by  the  plain- 
tiffs. The  first  three  assignments  are  based 
upon  the  overruling  of  objections  interposed 
by  the  plaintlfFs  to  certain  questions  pro- 
pounded by  the  defendant  to  two  witnesses 
Introduced  in  bis  behalf  while  the  last  as- 
signment is  based  upon  the  overruling  of  tlie 
motion  for  a  new  trial,  which  motion  con- 
sists of  26  grounds,  those  urged  before  us 
questioning  the  sufficiency  of  the  evidence  to 
support  the  verdict.  It  will  not  be  necessary 
to  discuss  these  assignments  In  detail,  though 
we  have  carefully  read  the  transcript  of  the 
record,  as  well  as  the  full  and  able  briefs 
which  have  been  presented  by  the  counsel  for 
the  respective  parties,  and  have  considered 
all  the  assignments  which  have  been  argued. 
We  think  that  the  application  of  a  few  well- 
settled  principles  of  law  to  the  facts  estab- 
lished by  the  evidence  adduced  will  prove  de- 
cisive of  the  case. 

[1]  It  is  admitted  by  the  respective  coun- 
sel for  the  parties  litigant  that  the  real  par- 
ty in  interest  as  plaintiff  is  the  Sarasota- 
Venice  Company,  a  Florida  corporation,  the 
nominal  plaintiffs  being  the  heirs  of  prior 
owners  who  were  seised  of  government  lot 
1  of  fractional  section  1,  township  39  south, 
of  range  18  east,  at  the  time  the  defendant 
entered  into  the  possession  of  the  land  in 
ctmtroversy,  but  such  prior  owners  having 
subsequently  conveyed  their  Interest  the  en- 
tire beneficial  interest  of  such  government 
lot  1  of  fractional  section  1  is  now  vested  In 
the  Sarasota- Venice  Company.  It  Is  further 
admitted  that  the  evidence  establishes  that 
such  government  lot  1,  together  with  other 
lands,  was  patented  to  the  state  of  Florida 
by  the  United  States  of  America  on  the  25th 
day  of  August,  1856,  under  an  act  of  Con- 
gress of  September  28,  1850  (9  Stat  619,  a 
84)  and  that  by  mesne  conveyances  the  plain- 
tiffs  acquired  the  title  thereto  and  were  the 
ovniers  thereof  at  the  time  of  the  institution 
of  this  action,  and  that  the  defendant  was 
at  such  time  in  the  actual  possession  of  the 
land  in  controversy.  The  following  state- 
ment in  the  brief  filed  by  the  plaintiffs  is  not 
questioned  by  the  defendant,  but  Is  practical- 
ly admitted  by  him  to  represent  correctly  the 
points  In  dispute  which  are  presented  for  de- 
termination; 

"At  the  outset  the  coort's  attention  is  called 
to  the  fact  that  the  plaintlfh  (that  is,  the  real 
plalntiiF,  the  nominal  plaintiffs  being  the  heirs  of 


prior  owners  of  the -land  who  owned  titte  at  the 
time  defendant  took  poeiegdon)  ore  the  undis- 
puted owners  of  lot  1,  section  1,  township  119 
Boutii,  range  18  east.  That  this  lot  as  surveyed 
and  platted  by  the  United  iStates  government  in 
1847  is  a  triangular  body  of  land  with  a  given 
acreage  of  21.73.  This  lot  is  in  the  shape  of  a 
right-angled  triangle  with  its  base  and  hypothe- 
nuse  wsHlied  by  tiie  waters  of  the  bay,  and  the 
point  prujectiog  out  into  the  bay  (see  defend- 
ant's Kxhlbit  1)  beyond  the  extreme  point  as 
shown  by  the  government  plat  is  a  marlted  pro- 
jection of  land  varioDsly  described  in  tlie  evi- 
dence as  an  island  and  point,  between  which 
and  the  main  sliore  of  lot  X  there  is  a  break 
of  tide  water,  the  extent  and  duration  of  which 
is  variously  described  hy  the  different  witnesses. 
This  extreme  point  or  projection  is  not  shown 
by  the  governioent  survey,  and  it  is  upon  this 
extreme  point  or  projection  that  the  defendant 
has  settled,  and  the  plaintifFs  seek  to  eject 
him  upon  the  theory  that  the  extreme  point  or 
projection,  although  not  shown  by  the  original 
government  plat,  is  under  the  law  and  facts  a 
part  and  parcel  of  lot  1,  and  therefore  owned 
by  the  Dlaintiffa.  The  defendant,  on  the  other 
band,  claims  that  this  extreme  point  or  projec- 
tion is  so  separated  from  lot  1  as  to  be  an 
island,  and  that  the  same  is  unsurveyed  govern- 
ment land,  and  while  be  claims  no  title  m  him- 
self, he  claims  the  right  to  settle  the  land  as 
government  land,  and  denies  the  plaintiSa*  own- 
ership or  interest." 

TbB  foUowlng  statement  In  the  Iwief  o£  the 
plaintiffs  would  also  seem  to  be  a  fair  pre»- 
entatlon  of  the  facts  set  forth  therein  estab- 
lished by  the  evidence,  together  with  tbe 
points  of  difference  between  tbe  plalntUEs 
and  the  defendant: 

"No  substantial  body  of  water  separates  the 
extreme  point  held  by  the  defendant  from  the 
main  land.  In  fact  there  is  no  navigable  water 
intervening,  and  the  nature  of  the  intervening 
flats  is  such  as  to  give  them  the  character  of 
land  susceptible  of  private  ownership.  The 
flats  between  the  extreme  point  and  Uie  main- 
land are  land,  not  water.  The  testimony  of  all 
the  witnesses  as  well  as  the  numerous  photo- 
graphs introduced  in  evidence  show  this  to  be 
true.  All  the  witnesses  agree  that  this  inter- 
vening space  is  flat  land  over  which  the  tide 
occasionally  flows ;  that  the  same  is  covered 
with  a  growth  of  mangroves,  buttonwood,  rush- 
grass,  and  other  grasses;  and  that  stumps  to 
buttonwood  and  black  mangroves,  and  some 
pine  stumps,  show  a  substantial  p^wtb  in 
previous  years. 

"The  witnesses  disagree  as  to  the  extent  and 
frequencv  of  the  overflow  of  this  intervening 
Sat  by  the  tide,  some  of  them  claiming  that  the 
flat  is  overflowed  by  every  ordinary  tide,  and 
others  that  it  takes  an  extnordinary  high  tide." 

In  other  words,  if  tbe  land  described  Id 
the  amended  declaration  conatltnted  a  part, 
of  government  lot  1  at  tbe  time  the  same 
was  surveyed  and  platted,  thea  the  plaintiffs 
were  entitled  to  recover;  if  It  did  not  form 
part  of  such  lot  at  that  time,  then  the  plain- 
tiffs had  no  right  to  recover.  Tbla  is  the  prob- 
lem which  we  are  called  upon  to  solve. 

Many  witnesses  were  examined  np<ni  be* 
half  of  each  of  the  parties  litigant,  and  much 
documentary  evidence  was  also  Introduced, 
so  that  tbe  transcript  of  the  record  Is  quite 
bulky.  We  shall  not  undertake  to  set  out 
and  analyze  the  evidence,  but  shall  content 
ourselTes  with  briefly  stating  such  facts  as 
are  pertinent  to  tbe  Issue  wbicb,  we  think, 
,  tbe  evidence  estabUsbes,  referring  to  such 
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portlona  of  tbe  evidence  as  will  render  this 
opinion  the  more  readily  Intelligible.  As  we 
understand  It,  while  the  evidence  la  conflict- 
ing upon  some  points,  the  controversy  be- 
tween the  plaintiffs  and  the  defendant  la 
not  so  much  over  the  (acts  which  are  estab- 
lished as  over  the  prindples  of  law  which 
are  applicable  thereto  and  which  must  con- 
trol. It  seems  advisable  to  copy  the  govern- 
ment plat  or  map  of  fractional  section  1, 
township  39  south,  of  range  18  east,  a  certi- 
fied copy  of  which  was  filed  by  the  defendant 
Such  plat  also  shows  fractional  section  6, 
township  39  south,  of  range  19  east,  and  Is 
as  f<dlow8: 


70.3a 


The  defendant  also  filed  as  an  exhibit  a 
certified  copy  of  the  offldal  field  notes  of 
mctk  survey,  which  copy  Is  as  follows: 

■  Certlfled  CopT  of  Field  Notes 
of  tte  Surver  of  PnctlMUl  Section  Ose.  Tovnsblp 
Tblrtr-Blu  BouUi.  Ruga  Blgbteen  Bast. 

Surrerod  hj  A.  H.  Jonea  in  1847.  Var.  not 
(Office  map  showa  a  Var.  4*  40'  East.) 

(The  following  corner  eitabllsbed  br  Sam  Reld  In 
1U3.  Ho  Var.  given.) 

la  msnlng  (Kb  Htle  Waat  on  Sontli  Bdy.  of  Tp. 
18  8.,  R.  19  B.,  at  80.00  Cba.  planted  Stb  HUe  Post. 
Pine  N.  40''  W.  U  Pine  N.  22°  B.  40 

Pine  8.  6S'  B.  S7  Pine  S.  12"  W.  60 

Wnt  on  Vorth  Bdy.  of  iml  Wtom  S.  M.  Cor. 

Bxtenalon  of  8.  Reld'a  line. 
2.00  X  lagoon  or  bay. 
40.00  %  H.  P.  Pine. 

Fine  Hoith  »  Pino  aonth  « 

tSM  Mouth  of  Onek 

mM  X  do 

tOM  H.  P. 

Pine  N.  Off*  B.  M       Pine  N.  30*  W.  7S 
Pino  8.  SO*  B.  00       Pino  8.  10*  W.  100 
trd  rate  pine. 

South  on  SoMt  Bay.,  From  N,  S.  Cor. 

(Tp.  39  S.  R.  19  B.)   Began  at  N.  W.  Oor. 
nui  aonth. 

15.00  X  lagoon  or  bay,  en- 
ter pine.  , 
S9.37  Lagoon  or  bay. 
40.00  H  M.  P.,  In  water. 
80.00  X.  P.  In  water. 

Palmetto  N.  80"  W.  300       Palmetto  8.  «0*  W.  HO 
No  oUier  trees. 
S4  Cha„  pine  wooda, 
tb«  reot  water. 

South  Bdg.,  ate.  1,  nm  leat  from  8.  g.  Oor. 

18.00  To  point  of  land,  line  eklrta  along  tba  coast 
in  water. 

n.n  X  point  of  land,  enter  water. 
40.00  %U.P.  In  water. 
6S.0O  X  water  onto  gulf  beach. 
70J0  Post  on  Quit  beacb. 
No  trees. 

Line  akirta  along  shores  mostly  In  tbe  water. 


Wett  Bd]/.,  of  lec.  1,  rtm  south  from  V.  W.  Oor. 

S.S7  Post  on  lagoon. 

Oak  N.  60*  B.  100  Oak  N.  48*  W.  SO 
Mostly  small  serub. 

Troverae  of  no.  1.  Begin  at  Post  on  N. 
Oor.  of  1^ 

Oonrse    Dlst.    N.       8.  V. 

8.  SO*  W.  U.00              10.SO  B.B 

8.  80*  W.  KM             U.80  ISJS 

8.  60*  W.  35.00             1TJ»  80.31 

Wast         10.40  10.40 

N.  17*  W.  ».00  t8.n  7.31  Houtb  of  creek 

N.  67*  W.  18.00    7.08  MJO  Post  on  West 

Bdr.  8eB. 


115.40    8OJ0  40.86 
30.99 


80.06 
80.00 


0.87 

10.00 


.08 


JS 


.06  BIrror. 


TraWTM  of  fse.  1.  Began  at  Post  on  lagoon  89JT 
Cba.  from  Tp.  Cor, 

Coarse  Diat 
8.  80*  W.  18.00 
N.  S2K*  B.  82.00 


50.00  24.6! 
Heasnred  Dlat.  24.37 


.2& 


.13  Brror. 


The  plalntlfl  presoited  the  following  map 
as  showing  lot  1  as  they  claim  It  to  be: 


Maw  sHOMnNs  i.erHa.lsr piMe.5ie.lmTp.Af ^ 

lt.l8E.^Ft.A^A»  SIMIVBVEP  SV  HB  JaN.30,  lilt,  AfW 

The  latest  decision  by  the  United  States 
Supreme  Court  Involving  "construction  of 
patents  conveying  public  lands  by  reference 
to  ofl9cIal  surveys  and  plats  Indicating 
streams  or  other  waters,"  which  we  have 
been  able  to  find  Is  Producers'  Oil  Company 
V.  Hanzen,  decided  June  14.  1915,  and  re- 
peated OD  page  826  of  238  U.  S„  on  page  755 
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of  35  Sup.  Ct  (59  L.  Ed.  1330),  wherein  it 
was  held  as  follows: 

"The  effect  of  riparian  rights,  attached  to 
land  conveyed  by  patent  of  toe  United  States, 
depends  upon  the  local  law. 

"As  a  general  rule,  meanders  are  not  to  be 
treated  as  boundaries  and  when  the  United 
States  conveys  a  tract  of  land  by  patent  refer- 
ring to  an  official  survey  which  snows  the  same 
bordering  on  a  navigable  river,  the  purchaser 
takes  title  up  to  the  water  line. 

"Where  the  facts  and  circumatances,  however, 
affirmatively  disclose  an  intention  to  limit  the 
grant  to  actual  traverse  lines,  these  must  he 
treated  as  definite  boundaries;  and  a  patent 
to  a  fractional  section  does  not  necessarily  con- 
fer riparian  rights  because  of  the  presence  of 
meanders.  • 

"Where,  as  in  this  case,  the  survey  of  im- 
proved lands  was  made  at  the  express  request 
of  the  occupant  to  whom  they  were  subeequeDt- 
ly  pateuted,  and  the  fjrant  specified  the  number 
<^  acres,  and  other  circumstances  also  indicat- 
ed that  only  the  lands  conveyed  were  those  with* 
in  the  traverse  lines,  the  patent  of  the  United 
States  conferred  no  riparian  rights  but  simply 
conveyed  the  specified  number  of  acres. 

"In  a  controversy  between  individuals  as  to 
the  extent  of  the  land  conveyed  by  a  patent  of 
the  United  States,  and  to  which  the  United 
States  is  not  a  party,  nothing  in  the  opinitm  or 
judgment  should  be  taken  to  prejudice  or  im- 
pair any  of  the  rights  of  the  united  States  in 
the  lands  affected.^ 

Ab  was  said  In  tlie  body  of  tbe  opinlMi, 
which,  was'  rendered  by  Mr.  Justice  McRey- 
nolds,  238  U.  S.,  text  338,  35  Sup.  CL  758  (59 
U  Ed.  1330): 

"Many  causes  dedded  by  this  court  involved 
construction  of  patents  conveying  public  lands 
by  reference  to  official  surveys  and  plats  indi- 
cating streams  or  other  waters.  Railroad  Co.  v. 
SchuraHUr.  7  WUL  272,  286  [19  L.  Ed.  74]; 
Cragin  t.  PoweU,  128  U.  S.  691,  t>96,  9  Sup. 
Ot  203  [32  L.  Ed.  566];  Hardin  v.  Jordan, 
140  U.  S.  371,  3^i0,  11  Sup.  Ct.  tW-S.  S;iS  [35 
U  Ed.  4:18] ;  Mitchell  v.  Smale,  140  U.  S.  406, 
412,  11  Sup.  Gt  819,  840  [35  I*  Ed.  44^ ; 
Horne  v.  Smith,  159  U.  S.  40,  42,  15  Sup.  Ct 
98S  [40  L.  Ed.  68] ;  Grand  Rapids,  etc..  R.  R. 
V.  Butler.  159  U.  S.  S7,  92,  15  Sup.  Ct.  091  [40 
L.  Ed.  85];  Ainsa  v.  United  States.  Itil  U.  S. 
208,  229,  16  Sup.  Ct.  544  [40  I.^  Va].  GTn] ; 
NUes  T.  Cedar  Point  Club,  175  U.  S.  3(H>.  :m. 
20  Sup.  Ct.  124  [44  L.  Ed.  171];  Frfiuli  ( ilean 
Live  Stock  Co.  v.  Springer,  l.'-S  V.  S.  47,  51, 
22  Sup.  Ct.  563  [46  L.  KJ.  8(iO] ;  l\irwan  v. 
Muruliv,  ISO  V.  S.  ;5r>.  2:J  Sup.  Ct.  599  [47  L. 
Ed.  UOSJ;  Iliirdin  v.  Sludd.  VM>  V.  S.  508,  519, 
2;J  Sup.  Ct.  OSo  [47  L.  Ed.  ll;iG] ;  Security 
1-nnd.  etc.,  Co.  v.  Burns,  193  U.  S.  107,  24 
Sup.  Ct.  425  [48  L.  Ed.  602];  Whitaker  v. 
McHiido.  107  C.  S.  510.  512,  25  Sup.  Ct.  530 
[40  Iv.  Kd.  8571;  Craluiin  v.  Gill,  22.'i  U.  8. 
0  ):;,  015.  ;(2  Sup.  ct.  ;!90  156  r-.  Ed.  586] :  Scott 
V.  Laiiij.  227  U.  S.  229,  244,  33  Sup.  Ct  242 
[57  L.  K  I.  400.  44  1,.  R.  A.  (N.  S.)  1071:  Chiip- 
man  v.  St.  l''i  :iii.  is.  -J"!]  T.  S.  iii.;,     i  Snp. 

Ct  297  [58  L.  Ed.  oi^l;  .M^iii^on, 
232  U.  S.  452.  459.  34  Sup.  Ct.  384  [58  U  Ed. 
680];  Forsvth  t.  Smale,  7  Biss.  201  (jd  Fed. 
Cas.  No.  4,950,  p.  471).  A  review  and  analysis 
of  these  cases  would  be  tedious  and  unprofit- 
able ;  thorough  acquaintance  with  the  varying 
and  controUiug  facts  is  essential  to  a  fair  un- 
derstanding of  them.  They  unquestionably  sup- 
port the  familiar  rule  relied  on  by  counsel  for 
the  oil  company  that  in  general  meanders  are 
not  to  be  treated  as  boundaries  and  when  tbe 
United  States  conveys  a  tract  of  land  by  patent 
referring  to  an  official  plat  which  shows  the 
same  bordering  on  a  navigable  river  the  pur- 
chaser takes  title  up  to  Uie  water  line.  But 
they  no  less  certainly  establish  the  principle , 


that  facts  and  drcnnutances  may. be  examined, 
and  if  they  affirmatively  disclose  an  intention 
to  limit  the  grant  to  actual  traverse  lines,  these 
must  be  treated  as  definite  bonndaries.  It  does 
not  necessarily  follow  from  the  presence  of 
meanders  that  a  fractional  section  borders  a 
body  of  water  and  that  a  patent  thereto  con- 
fers riparian  rights, ** 

We  would  call  attention  to  the  fact  that 
this  case  went  to  tbe  United  States  Supreme 
Court  by  writ  of  error  to  a  Judgment  ren- 
dered by  the  Supreme  Court  of  Lonlslana, 
whldi  Judgment  was  affirmed.  We  would 
also  refer  to  the  opinion  rendered  by  audi 
court  Prodacers*  Oil  Co.  v.  Hauszen,  132 
La.  601,  61  South.  754,  which  contains  an 
Interesting  dlscnssim  of  a  number  of  tbe 
prior  decisions  ct  the  United  States  Supreme 
Court  referred  to  in  the  opinion  rendered  by 
Mr.  Justice  McReynolda.  It  is  not  contended, 
as  we  understand  it,  that  the  surveyor  who 
made  the  survey  ot  fractional  sectioD  1, 
township  39  south,  of  range  IS  east  made 
any  mistake  in  such  survey  or  was  guUty  of 
any  fraud,  therefore  no  such  questions  are 
before  us,  even  if  they  could  be  properly 
raised  in  this  action,  as  to  which  see  Horne 
V.  Smith,  159  U.  S.  40.  15  Sup.  Ct.  988,  40 
L.  Ed.  68.  We  would  also  refer  to  Mitchell 
V.  Smale,  140  U.  S.  406,  413,  11  Sup.  Ct  819, 
822,  35  L.  Ed.  444,  445 ;  French-Glenn  Live 
Stock  Ca  T.  Springer,  35  Or.  312,  58  Pac.  102, 
which  was  affirmed  In  185  U.  S.  47,.  22  Sup. 
Ct  563,  40  L.  Ed.  800;  Graham  v.  GIU,  66 
Fla.  816, 47  South.  917,  which  was  affirmed  in 
223  U.  S.  643,  32  Sup.  Ct  396,  56  L.  Ed.  686. 
Also  see  our  prior  decision  in  tbe  same  case, 
reported  as  61U  v.  Graham,  54  Fla.  259,  45 
South.  845. 

We  take  the  following  statement  from  the 
reply  brief  filed  by  the  plaintiffs  In  error, 
who  were  the  plaintiffs  in  the  court  below: 

"It  Is  of  course  conceded  by  all  parties  that 
if  the  land  described  in  tbe  declaration  is  a  part 
of  lot  1,  plaintiffs  should  recover ;  it  it  is  not 
a  part  of  lot  1,  plaintiffs  have  no  ri^t  to  re- 
cover. But  what  is  the  criterion  by  which 
this  question  is  to  be  determined?  We  contend 
that  it  is  a  question  of  intent  purely  and  en< 
tirely.  If  the  United  States  government  intend- 
ed to  include  it  in  its  patent  conveying  lot  1,  it 
is  a  part  thereof;  otherwise  it  is  not.  An  an- 
swer to  this  question  is  a  solution  of  the  entire 
controversy. 

"The  intent  which  should  govern  ts  that 
shown  Sirst  by  the  patent  in  the  light  of  the 
law  and  the  surrounding  circumstaDces.  Look* 
ing  at  the  patent  we  find  that  it  so  refers  to 
tbe  official  survey  as  to  make  It  a  part  thereof, 
and  in  fact  it  is  the  official  sur^'ey  which  con- 
stitutes and  is  the  description  afforded  by  tbft 
patent  of  the  land  conveyed  thereby." 

In  support  of  their  contention  that  "the 
Intent  of  the  government  expressed  in  the 
patent  is  the  cardinal  principal  of  construc- 
tion" the  plaintiffs  cite  Horne  v.  Smith,  159 
U.  S.  40,  15  Sup.  Ct  988,  40  U  Ed.  68,  which 
case  went  up  from  this  state  by  writ  of  error 
to  review  a  Judgment  rendered  In  the  United 
States  Circuit  Court  for  the  Northern  Dis- 
trict of  Florida,  which  judgment  was  affirm- 
ed. Cmcedlng  that  the  cited  case  supports 
the  contention  of  tbe  plalntifC  that  the  in- 
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Unt  as  expressed  In  the  patent  must  govern, 
It  not  directly  flten  by  necewaKy  Implication, 
we  are  <tf  the  vsHsdm  that  the  principles  ot 
law  enunciated  In  the  dted  case,  as  applied 
to  the  tacts  estatdlahed  by  the  evidence  ad- 
duced, decidedly  odUtate  against  the  con- 
tmtloD  of  the  idalntlffs  that  the  Judgment 
raidered  In  the  Instant  case  was  erroneouB, 
and  shoold  be  reversed  tor  ttie  reasons  ad- 
Tanced  by  the  plaintiffs. 

[1-4]  Turning  to  the  ofBdal  plat  of  frac- 
tional sectitm  1  which  we  have  copied  above, 
we  find  that  It  does  not  show  thereon  any 
tract  of  land  separated  from  or  extending 
beyond  the  extreme  southwest  point  of  gov- 
ernment lot  1,  bot  does  show  what  la  termed 
thereon  a  "lagoon." 

The  land  described  In  Qie  decilaratlon  con- 
tains about  one-tblrd  of  an  acre  situated  up- 
on a  tract  conUlnlng  about  15  acres,  accord- 
ing to  the  evidence,  vfaldi  tract  of  IS  acres 
the  xdalntUb  contend  Is  embraced  In  lot  L 
The  fl^  notes  and  the  government  plat  both 
show  that  the  tract  of  IB  acres  was  not  on- 
braced  In  the  survey  of  lot  1,  the  lines  of 
which  indicate  no  intention  of  the  surveyor 
to  define  the  sinuosities  <xe  the  beadi  or  make 
the  banks  of  the  lago<m  the  boundary  ct  the 
lot,  but  indicate  rather  an  Intention  to  define 
by  boundary  lines  the  land  embraced  In  lot 
Ma  1.  and  no  Intention  to  include  Oie  tract 
of  about  IS  acres  whl<di  lies  <^  the  point  at 
v^di  ttie  (undal  survey  (HE  lot  1  stopped. 
Whether  the  southwest  p^t  ct  the  survey  of 
lot  1  stops  at  w&ta  that  may  have  beeaa  be- 
tween that  pc^t  and  the  land  beyond,  or 
whether  there  was  a  narrow  strip  of  land 
from  the  point  at  which  the  survey  of  lot 
1  st<ais  connecting  the  land  beyond,  the  lines 
as  surveyed  show  an  Intention  to  leave  as 
nnsorv^d  and  not  ln(3uded  in  the  survey  of 
lot  1  the  land  bey<md  the  point  at  whldi  the 
survey  stopped.  In  their  brief  the  plaintiffs, 
In  referring  to  the  space  intervening  between 
the  point  of  government  lot  1  and  the  land  In 
controversy,  admitted  to  be  in  the  possession 
of  the  defendant,  state  that: 

The  trial  court  "la  every  iostanee  refers  to 
this  Intervening  space  as  'tide  land,*  not  water, 
because  the  eridence  all  shows  that  it  is  not  wa- 
ter and  never  hag  been.  It  is  land,  and  the 
court  properly  so  called  it," 

We  think  that  the  evidence 'shows  this  to 
be  correct.  This  is  squarely  in  line  with 
prevloas  statements  by  the  plaintiffs  In  their 
brief  which  we  have  copied  above  In  this 
opinion.  The  plaintlfTs  further  state  In  their 
brief,  and  we  think  correctly  in  accordance 
with  the  evidence,  that: 

"When  the  flat  [the  intervening  space]  Ii 
reached  the  bay  has  not  been  reached,  but  io  or- 
der to  reach  the  bay  the  fiat  must  be  crossed  and 
the  point  of  land  on  which  Carry  [the  defend- 
ant] lives  must  be  crossed  until  the  real  bay  has 
been  reached." 

According  to  the  government  plat,  govem- 
moit  lot  1  of  fractlmal  section  1,  townsblp 
89  south,  of  rsnge  19  east,  contains  21.TO 
acres,  while  the  evidence  shows  that  the  tract 


of  land  which  the  plaintiffs  claim  to  form 
part  of  government  lot  1  embraces  about  15 
acres.  It,  as  the  ^alntlfla  omtoid,  and,  as 
we  think,  the  evidence  estaUlshes,  there  is 
no  navigable  water  between  the  main  land 
and  the  tract  of  land  of  whlidi  the  defendant 
is  admitted  to  be  in  possession,  we  do  not 
see  wbsK  or  how  Uie  Queatikm  of  navigabil- 
ity Ultras  Into  the  case.  We  fully  approve  of 
our  decision  in  Qement'v.  Watson,  68  Fla. 
109,  68  South.  26,  Ann.  Gas.  IfiMA,  72,  which 
is  dted  and  relied  upon  tqr  the  plaintiffs, 
wherein  we  held  as  follows: 

"While  the  navigable  waters  in  the  state  and 
the  lands  under  such  waters  including  the  shore 
or  space  between  high  and  low  water  otarks, 
are  held  by  the  state  for  the  purpose  of  naviga- 
tion and  other  public  uses,  subject  to  lawful 
governmental  regulation,  yet  this  rale  Is  appli- 
cable only  to  anch  waters  as  by  reason  of  their 
size,  depUi  and  other  conditions  are  in  fact  ca- 
pable of  navigation  for  useful  public  purposes. 

"Waters  are  not  under  our  law  renrded  as 
navigable  merdy  because  they  are  affected  by 
the  tides. 

"The  shore  of  navigable  waters  which  the  eov- 
erelgn  holds  for  public  uses  is  the  land  that  bor- 
ders on  navigable  waters  and  lies  between  ordi- 
nary high  and  ordinary  low  water  marks.  This 
does  not  include  lands  that  do  not  immediately 
border  on  the  navigable  waters,  and  that  are 
covered  by  water  not  capable  of  navigation  for 
useful  public  purposes,  suc^  as  mud  flats,  shal- 
low Inlets,  aim  low  lands  covered  more  or  less 
by  water  permanently  or  at  intorvala,  where  the 
waters  thereon  are  not  in  their  ordinary  state 
useful  for  public  navigation. 

"Lands  not  covered  by  navigable  waters  and 
not  included  in  the  shore  space  between  ordinary 
high  and  low  water  marks  immediately  border- 
ing on  navigable  waters,  are  the  subjects  of  pri- 
vate ownership,  at  least  when  the  public  rights 
of  navigation,  etc.,  are  not  thereby  unlawfully 
impaired. 

"Where  an  individual  owns  the  land  covered 
by  a  small  nonnavigable  cove  that  is  affected  by 
the  tide,  the  owner  may  make  a  portion  of  the 
cove  navigable  for  his  own  private  purposes 
without  losing  his  fishing  rights  In  the  waters 
over  his  land  in  the  cove. 

But  we  do  not  think  that  bur  holding  In 
the  dted  case  helps  the  contentions  of  the 
plalntifCs.  Also  see  our  discussion  in  State 
ex  rd.  Ellis  v.  Gerblng,  66  Fla.  603,  47  South. 
863,  22  L.  R.  A.  (N.  S.)  337;  Ferry  Pass  In- 
spectors* &  Shippers'  Association  v.  Whites 
River  Inspectors*  &  Shippers*  Assodatlim,  67 
Fla.  399,  48  South.  643,  22  L.  R.  A.  (N.  S.) 
346;  Broward  v.  Mabry,  58  Fla.  39S,  60 
South.  826;  Merrill-Stevens  Go.  v.  Dnrkee, 
62  ria.  549,  67  South.  42&  It  Is  undoubtedly 
true,  as  we  bdd  in  Rivas  v.  Sdary,  18  Fla. 
122,  that  "land  does  not  pass  undra  a  deed  as 
an  appurtenance  to  land,"  dtlng  in  support 
thereof  Harris  v.  Elliott,  10  Pet  26^  text  64, 
9L.  Dd.  833. 

We  do  not  see  that  It  makes  any  material 
difference  whether  the  land  of  which  the  de- 
fendant is  In  possesdon  was  an  island  at  the 
time  it  was  surveyed,  and  platted,  but  the 
evidence  adduced  would  seem  to  show  that  it 
was  not  Altfaoni^  the  waters  have  en- 
croaAed  on  the  land  during  the  years  which 
have  intervened,  it  may  well  be  doubted  if, 
strictly  speaking,  such  tract  of  land  constl- 
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tutes  an  Island  now.  jkccording  to  the  tes- 
tlnwHiy  of  J.  W.  Moore,  a  surveyor  connected 
witb  the  United  States  engineering  Depart 
ment,  who  was  Introduced  on  behalf  of  the 
defendant,  he  made  a  survey  for  the  govern- 
ment of  Roberts  Bay  and  Dona  Bay  from 
Cases  Pass,  a  blue  print  of  which  survey 
was  flled  In  evidence,  and  the  witness  point- 
ed out  thereon  the  location  of  government 
lot  1,  which  lies  between  the  two  bays.  The 
witness  further  testified  that  he  made  such 
survey  "partly  in  1908-18,"  and  that  In  Sep- 
tember, 1913,  he  made  soundings  of  the  water 
on  the  flat  between  the.  main  land  and  the 
land  In  dispute  and  that,  in  his  Judgment, 
It  was  "from  1/10  to  a  foot  deep  at  normal 
high  tide,"  for  a  width  of  "two  hundred  and 
fifty  or  three  hundred  feet"  This  is  practi- 
cally borne  out  by  the  testimony  of  other  wit- 
nesses, and  its  correctnesB  Is  not  disputed  by 
the  plalntlfCs. 

It  seems  to  us  that  the  case  of  Nlles  v. 
Cedar  Point  Club,  17C  U.  S.  300,  20  Sup.  Ot 
124,  44  L.  Ed.  171,  is  well  In  point  Especial- 
ly see  176  U.  a  308,  20  Sup.  Ct  127,  44  L. 
Ed.  171,  ftom  wbldL  ire  take  tbe  ttdlowlng 
excerpt: 

"Of  course,  if  the  fractional  aectiona  patented 
to  Margaret  Bailey  did  not  border  on  some  body 
of  water  there  were  no  riparian  rights,  and  if 
the  coQcluBion  of  the  trial  coort  that  this  marsh 
was  laud  (for  swamp  and  boggy  land  is  to  be 
treated  as  land)  was  correct,  then  whatever 
changes  may  have  come  to  the  marsh — whether 
it  became  more  or  less  subject  to  overflow— 
wonld  not  alter  the  fact  that  the  rights  of  Mar- 
garet B&iley,  tbe  patentee,  were  limited  to  the 
very  lands  which  were  conveyed  to  her,  and  for 
which  she  paid,  and  did  not  extend  over  tbe 
meander  line  into  the  territory  north. 

"Bnt.  it  is  nrged,  that  the  fact  that  a  mean- 
dered fine  was  run  amounts  to  a  determination 
by  the  land  department  that  the  surveyed  frac- 
tional sections  bordered  upon  a  body  of  water, 
navigable  or  nonnavigable,  and  that,  therefore, 
the  purchaser  of  these  fractional  sections  was 
entitled  to  riparian  rights:  and  this  in  face  of 
tbe  express  declaration  of  the  field  notes  and 
plat,  that  that  which  was  lying  beyond  tbe  sur- 
veyed sections  was  'flag  marsh,'  or  'impassable 
marsh  and  water.'  But  there  is  no  such  magic 
in  a  meandered  tine.  All  that  can  be  said  of 
it  Is  that  it  is  an  irregular  line  which  bounds  a 
body  of  land,  and  beyond  that  boundary  there 
may  be  found  forest  or  prairie,  land  or  water, 
government  or  Indian  TesaTation." 

Also  see  the  same  case  reported  In  54  U.  8. 
App.  668,  29  C.  O.  A.  6,  which  was  affirmed 
in  175  V.  S.  800,  20  Sup.  Ct  124.  44  L.  Ed. 
171,  Mr.  Justice  Brewer  rendering  tbe  opin- 
ion Qieretn,  who  began  the  opinion  mi  page 
905,  of  175  U.  S.,  «m  page  120,  of  20  Sup.  Ct 
(44  U  Ed.  171),  with  this  statement: 

"But  little  can  be  added  to  the  opinion  of  the 
Court  of  Appeals,  whose  conclusiona  we  ap- 
prove. The  meander  line  run  by  surveyor  Rice 
along  the  northern  borders  of  the  tracts  patented 
to  Margaret  Bailey  may  not  have  been  strictly 
a  line  of  boundary.  Railroad  Company  v.  Schur- 
meier,  7  Wall.  272  [19  L.  Ed.  741;  Hardin  v. 
Jordan,  140  U.  S.  371,  380  [11  Sup.  Ct  808, 
838.  35  L.  Ed.  42SJ  ;  Home  v.  Smith.  159  U.  8. 
40  US  Sop.  Ot  988.  40  L.  Ed.  68].  But  it 
Indicated  tltat  there  was  something  which  had 
stopped  the  survey,  which  limited  the  area  of  the 
land  which  the  United  States  was  proposing  to 
convey^  and  left  to  anbsequent  measurements 


tbe  actual  determination  of  tiie  line  of  separa- 
tion between  the  land  conveyed  and  that  which 
the  government  did  not  propose  to  convey.  Gen- 
erally, these  meandered  lines  are  lines  which 
course  tbe  banks  of  navigable  streams  or  other 
navigable  waters.  Here,  it  appears  distinct- 
ly from  the  field  notes  and  the  plat  that  th^ 
surveyor,  Bice,  stopped  his  surveys  at  this 
'marui'  as  he  called  it  These  surveys  were 
approved  and  a  plat  prepared,  which  was 
based  upon  the  surveys  and  field  notes,  and 
showed  the  limits  of  the  tracts  which  were  for 
sale.  The  patents,  referring  in  terms  to  the  sur- 
vey and  plat  clearly  disclose  that  the  govern- 
ment was  not  Intending  to  and  did  not  convey 
any  land  which  was  a  part  of  the  marsh.  'Ttw 
patent  itself  does  not  contain  all  the  particulars 
of  the  survey,  but  the  grant  of  the  lands  is  recit- 
ed to  be  according  to  tbe  offidal  plat  of  the  sur- 
vey of  said  lands,  returned  to  tbe  General  Land 
Office  by  tbe  surveyor  general,  thereby  adopting* 
tbe  plat  as  a  part  of  the  instrument.'  Hardin 
V.  Jordan,  supra.  In  James  v.  Howell,  41  Ohio 
St.  690,  707,  the  Supreme  Court  of  Ohio,  speak- 
ing of  these  very  patents  and  this  marsb,  said: 
"Tne  "meander"  line  along  the  southerly  border 
of  the  marsh  was,  in  fact  intended  to  be  the 
boundary  line  of  the  fractional  sections.' 

"It  may  be  that  surveyor  Rice  erred  in  not  ex- 
tending liis  surveys  into  this  martdt,  but  his  error 
does  not  enlarge  the  title  conveyed  by  the  pat- 
ents to  the  surveyed  fractional  sections.  The 
United  States  sold  only  the  fractional  sectionsj 
received  only  pay  therefor,  an  amoont  fixed  by 
tbe  number  of  acres  conveyed,  and  one  receiving 
a  patent  will  not  ordinarily  be  heard  tq  insist 
that  by  reason  of  an  error  on  the  part  of  tbe 
surveyor  more  land  was  bought  than  was  paid 
for,  or  than  the  government  was  offering  for 
sale." 

Also  see  Home  r.  Smith,  159  U.  8.  40,  15 
Sup.  Ct  988,  40  L.  Ed.  68,  which  Is  Cited 
therein  and  to  which  we  have  referred  supra. 
The  case  of  Producers'  Oil  Co.  v.  Hanszen, 
132  La.  691,  61  South.  764,  is  also  in  point 
The  opinion  rendered  by  Mr.  Justice  Som- 
merville  and  the  rigorous  dissenting  opin- 
ion rendered  by  Mr,  Ja8ti(%  Provoaty  cite 
and  discuss  the  varioiu  authorities  bearing 
upon  the  points  decided.  As  we  have  pre- 
viously said,  the  deddon  in  this  case  was 
affirmed  in  238  U.  S.  826,  35  Sup.  Ct  756, 
69  L.  Ed.  13S0. 

We  think  that  the  principles  laid  down  in 
these  cited  cases  are  dedslTe  of  the  points 
Involved  in  the  instant  case. 

The  plaintifFs  expresdy  abandon  theit 
three  assignments  based  npon  rulings  on 
the  evidence^  stating  that  ihey  think  that 
"the  assignments  based  upon  the  charges 
given  and  refused  present  the  eitlre  matter 
fbr  the  conrt's  consideration.'*  We  have  ex- 
unined  all  of  these  charges  and  instructions, 
and  no  reversible  error  has  been  made  to 
appear  to  us.  Pos^Iy  some  of  the  instruc- 
tions glTen  may  not  be  strictly  correct  from 
a  teetmlcal  p<dnt  of  view,  but  we  think  that 
they  are  substantially  correct 

It  follows  fran  what  we  have  said  that 
the  judgment  must  be  affirmed. 

TAYLOR,  O.  J.,  and  WHITFIELD  and 
ELLIS,  JJ.,  concur. 

GOCERELL,  J.,  absent  by  reason  of  sick- 
ness. 
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RUSSELL  T.  STATE. 
(Supreme  Court  of  Florida.   Feb.  ID,  1916.) 

.     (B»lUtm»  >y  tftc  Oom-t.) 

1.  Rape  ^a^mxuMxm  or  Orshsb— Force 

AHD  GonSEHT. 

Secticm  3221  of  the  Oeaeral  Statatea  defines 
two  phases  of  the  crime  of  rape,  one  where  the 
crime  is  committed  upon  a  female  child  of  the 
age  of  10  years  or  more,  and  the  other  where  the 
crime  is  committed  uiwn  a  female  child  uoder 
the  age  of  10  years.  In  the  former  case  the 
elements  of  force  and  consent  are  material, 
while  in  the  latter  they  ue  not  material. 

[Ed.  Note.— For  otiier  cases,  lee  Bape,  Gent 
Dir.  S  8;  Dec  Die  «=>».} 

2.  Habeas  Cobpus  «»62(1)— •Adiczssion  to 
Bah/— Indictmbrt— Bapi. 

Upon  an  application  for  a  writ  of  habeas 
corpus  to  admit  a  defendant  to  bail  who  is  un- 
der indictmoit  for  rape,  the  court  may  look  to 
the  Indictment  to  determine  whether  that  phase 
<tf  the  crime  of  rape  is  charfed  in  which  the  ele- 
ments of  force  and  consent  are  materiaL 

[Ed.  Note.-^or  otim.  caoes,  see  Habeas  Om- 
pua,  CJent  Dig.  {  90;  Dee.  Dig.  «B»92a).l 

8.  Bail  «=^9— Admibbioh  to  Baii>— BCBDm 
or  Pbooi^Indictment. 

In  an  application  for  bail  under  en  indict* 
ment  for  rape,  the  indictment  Is  not  conclarive 
of  the  defendant's  guilt,  bat  the  burden  is  upon 
him  to  show  that  the  proof  is  not  evident  and 
the  presumption  is  not  great ;  the  indictment  is 
merely  a  strong  prima  facie  showing  that  the 
accused  is  rightfully  held  In  custody  and  not  ea- 
Utled  to  baU. 

[Ed.  Note.— For  other  cases,  see  Bail,  Gent 
d!^.  H  105-208,  241,  244;  Dec  Dig.  «»49.] 

4.  Bail  ^»4^ADUis8ion  to  Bail— Psoor 
— RrQUisnxB. 

In  an  application  for  hail  onder  an  indict- 
ment for  a  capital  crime,  the  Question  for  the 
conrt  to  whom  the  application  is  made  is  not 
whether  the  evidence  adduced  is  sufficient  to  es- 
tablish guilt  beyond  a  reasonable  doubt,  but 
whether  the  evidence,  including  that  of  the  state, 
which  the  apolicant  must  produce,  is  sufficient 
to  establish  that  degree  of  proof,  showing  eri* 
dent  guilt  or  great  presumption  of  guilt,  which 
is  of  a  higher  degree  of  proof  than  that  which 
would  suitain  the  verdict  of  a  jury. 

[Ed.-  Note.— For  other  cases,  see  Bail,  Ont. 
Dig.  a  195-208,  241,  244 ;  Dec.  Dig.  «=>49.] 

(Additional  SjfUabut  hv  Editorial  Staff.) 

5.  WoKDB  AffD  Phbabes— "Evident"— "Uait- 

IFESr." 

The  word  "evident"  has  been  defined  as  clear 
to  the  underBtaoding  and  satisfactory  to  the 
jud^ent.  Its  synonyms  are  manifest,  clear, 
plam,  obvious,  conclusive.  Hie  word  "manlfesf 
means  to  put  beyond  question  of  doubt. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Evident; 
Manifest] 

Error  to  Circuit  Court,  Duval  County; 
Daniel  A  Simmons,  Judge. 

Habeas  corpus  by  George  W.  Russell  to  be 
admitted  to  ball.  Writ  was  denied,  and  Rus- 
sell brings  error.  Reversed. 

A.  G.  Hartridge  and  J.  Turner  Butler,  both 
of  Jacksonville,  for  plaintiff  in  error.  T.  F. 
West  A^tty.  Gen.,  and  G.  O.  Andrews,  Ant 
Atty.  Gen.,  for  the  State. 


ELUS,  J.  Oeorse  W.  RusseU  was  Indict- 
ed by  the  grand  Jury  of  Duvftl  county  for 
rai>e.  The  Indictment  omitting  -venue,  tittle 
and  signature  of  state  attorney,  Is  as  fol- 
lows: 

"In  the  Name  and  by  the  Authority  of  the  State 
of  Florida: 

"The  grand  jurors  of  the  state  of  Florida,  im- 
paneled and  sworn  to  inquire  and  true  present- 
ment make  In  and  for  the  body  of  the  county 
of  Duval,  upon  their  oath  do  present  that 
George  W.  Russell,  late  of  the  county  of  Duval 
and  state  of  Florida,  on  the  1st  day  of  Novem- 
ber, in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  fifteen  in  the  county  and  state 
aforesaid,  in  and  upon  one  Pauline  Steam  an 
assault  did  make,  and  her,  the  said  Pauline 
Steam,  did  then  and  there  ravish  and  camally 
know,  by  force  and  against  the  will  of  her  the 
said  Pauline  Steam,  c<Hitru7  to  the  form  of  the 
statute  In  such  case  made  and  provided,  and 
against  the  peace  and  difpil^  oi  the  state  of 
ilorida." 

A  capias  Issued  upon  the  fllii^  of  the  In- 
dlctmait,  and  Russell  was  taken  into  cus- 
tody and  incarcerated  4n  the  county  jail  to 
await  trial  Upon  a  wriit  ot  habeas  corpus 
applied  for  him  to  adzult  bfm  to  bail,  the 
court  denied  the  bail  and  remanded  Russell 
to  the  custody  of  the  BherUt  of  Duval  county, 
to  be  safely  kept  until  otherwise  directed  by 
some  court  of  competent  Jurisdiction.  To 
this  order  Russdl  took  writ  of  error. 

[1]  Rape  is  a  caiAtal  offense  in  this  state. 
Section  32^,  Oen.  Stats,  ot  Florida. 

Section  9  of  the  Declaration  of  Rights  ot 
the  Gonstltntlon  ot  Florida  provides  that: 

"AH  persons  shall  be  bailable  by  sufficient 
sareties,  except  for  capital  offenses,  where  the 
proof  is  evident  or  the  presumption  great." 

Section  8221  of  the  General  Statutes  ot 
Florida  Is  as  fbllows: 

"Whoever  ravlsbes  and  camally  knows  a  fe- 
male of  the  age  of  ten  years  or  more,  by  force 
and  against  her  will,  or  unlawfully  or  carnally 
knows  and  abuses  a  female  child  under  the  age 
of  ten  years,  shall  be  punished  by  death  or  w 
imprisonment  in  the  state  prison  for  life.  It 
shall  not  be  necessary  to  prove  the  actual  emis- 
sion of  seed,  but  the  crime  ahall  be  deemed  com- 
plete upon  proof  of  penetratioa  only." 

The  offense  of  rape  is  <»ie  defined  by  the 
statute,  and  the  charge  in  the  Indictment 
must  be  in  the  language  of  the  statute  or 
language  of  equivalent  import  The  circum- 
stances which  constitute  the  definition  of  the 
offense  denounced  by  the  statute  must  be 
stated  in  the  indictment  Nothing  will  be 
taken  by  intendment  The  defendant  should 
be  brought  witMn  all  the  material  words  of 
the  statute.  See  Humphreys  v.  State,  17  Fla. 
881;  Barber  v.  State,  13  Fla.  675;  Cock  v. 
State,  25  Fla.  686,  6  South.  4S1. 

Section  8221  defines  two  phasra  of  the 
crime  of  rape;  one  wliere  the  crime  Is  com- 
mitted  upon  a  female  child  of  the  age  of  10 
years  or  more  by  force  and  against  her  will, 
the  other  where  the  offense  is  committed  upon 
a  female  cblld  under  the  age  of  10  years. 
In  the  one  case  the  offense  cannot  be  proved 
except  by  a  showing  upon  the  part  of  the 
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state  that  the  offense  was  committed  hj 
force  and  against  the  will  of  the  female, 
while  In  the  other  case  the  offense  ia  es- 
tablished by  showing  that  the  defendant  had 
carnal  knowledge  of  the  child,  and  that  she 
was  under  10  years  of  age.  In  the  latter 
case  the  element  of  force  or  consent  of  the 
child  Is  Immaterial.  See  Scbang  t.  State,  43 
Fla.  561,  31  South.  346;  Wilson  T.  State,  60 
Fla.  164.  39  South.  471.  The  indictment  in 
this  case,  it  wlU  be  seen,  charges  the  offense 
of  rape  under  that  phase  of  the  crime  where 
the  act  Is  committed  upon  a  cUId  10  years 
of  age  or  more,  and  where  the  elements  of 
force  and  consent  are  material.  There  is 
nothing  In  the  record  to  show  that  the  per- 
son upon  whom  the  offense  was  alleged  to 
have  been  committed  was  not  In  possession 
of  her  mental  and  physical  faculties,  nor 
that  she  was  of  an  unenlightened  mind,  but, 
being  10  years  of  age  or  more,  she  was  pre- 
sumed to  be  enlightened. 

In  the  case  of  Barker  t.  State,  40  Fla.  178, 
24  South.  69,  this  court  held  that  the  law 
presumes  a  female  under  the  age  of  10  years 
cannot  consent-  to  carnal  Intercourse,  hut 
above  that  age  she  may,  bat  that  In  deter- 
mining whether  or  not  die  does  consent  when 
over  10,  her  age  may  be  considered  and  her 
knowledge  as  to  such  matters.  See,  also,  Hol- 
lls  T.  State,  27  Fla.  387,  9  South.  67. 

The  court  below  did  not  consider  the  girl 
to  be  of  such  tender  years  as  to  allow  the 
state  attorney  to  propound  to  her  grossly 
leading  questions  In  her  examination  as  a 
witness,  and  her  own  testimony  is  not  of 
such  character  as  to  show  that  the  proof  was 
evident  and  the  presumption  great  that  the 
act  was  accomplished  by  force  and  against 
her  consent.  The  manner  of  the  commis- 
sion of  this  alleged  offense,  the  drcnmstanc- 
ea,  time,  and  place  were  all  material  In  this 
Investigation  as  bearing  upon  the  question 
of  resistance  and  consent 

[!,  3]  In  a  proceeding  of  this  character  the 
Indictment  la  not  conclusive  of  the  defend- 
ant's guilt,  but  the  burden  of  proof  is  upon 
the  accused  to  show  that  the  proof  is  not 
evident  and  the  presumption  Is  not  great. 
See  Finch  v.  State,  15  Fla.  633;  Holley  v. 
estate,  15  Fla.  688;  Benjamin  T.  State,  25 
Fla.  675,  6  South.  433 ;  lUgdon  T.  State,  41 
Fla.  308.  26  South.  711. 

[4]  The  question  Is  not  whether  the  evi- 
dence adduced  on  an  application  for  bail  Is 
sufficient  to  establish  guilt  beyond  a  reason- 
able doubt,  but  whether  the  evidence  is  snf- 
Bcient  to  establish  that  degree  of  proof  where 
the  Judge  to  whom  the  ai^lication  is  made 
may  say  that  guilt  Is  evident  or  the  presnmp- 
tlon  is  great,  which  la  a  greater  degree  of 
iwoof  than  that  establishing  guilt  merely  to 
the  exclusion  of  a  reasonable  doubt. 

[B]  The  word  ''evident"  is  defined  by  Web- 
ster as  "clear  to  the  understanding  and  sat- 
isfactory to  the  judgment"  Synonyms: 
"Manifeat.  plain,  clear,  obvious,  conclui^ve." 
Tlie  word  "manifest"  is  defined  as  foUowa: 


"To  pnt  beyond  question  of  doubt"  In  a 
trial  this  degree  of  proof  Is  not  required,  for 
It  not  Infrequently  happens  tliat  upon  a  con- 
viction the  court  will  refuse  to  grant  a  new 
trial  because  there  la  evidence  to  support  the 
verdict  although  to  Ills  mind  guUt  may  not 
have  been  established  to  the  point  of  being 
manifest,  obvious,  beyond  a  question  of  doubt 
yet  It  is  to  the  court  to  whom  application  for 
bail  la  made,  and  his  Judgment  Is  invoked 
as  to  the  degree  of  proof  established  by  the 
evidence,  and  not  what  a  petit  Jury  not  yet 
Impaneled  may  possibly  decide  as  to  the  pit^ 
batlve  for<»  of  the  evidence. 

If,  therefore,  when  an  awUcatlon  1b  made 
to  the  court  for  ball  In  a  capital  case  after 
Indictment  the  question  for  him  Is  whether, 
considering  the  indictment  and  all  the  evi- 
dence for  the  state,  and  that  adduced  in  be- 
half of  the  defendant,  the  proof  of  guilt  Is 
evident  or  the  presumption  raised  thereby  Is 
great 

Under  the  common-law  practice  ball  wslb 
generally  refused  after  Indictment  because 
the  court  could  not  know  on  what  evld^ce 
the  grand  Jury  acted,  end  by  a  legal  Action 
the  proof  thus  offered  was  treated  pro  forma 
as  "evident"  and  the  presumption  therein 
arising  "great"  3  B.  O.  L.  p.  14.  But  un- 
der our  Constitution  and  the  decisions  of  this 
court  the  indictment  Is  not  regarded  as  con- 
clusive. Bigdon  v.  State,  supra;  Galney  v. 
State,  42  Fla.  607,  29  South.  405.  In  which 
latter  case  the  court  held  that: 

"Where  the  proofs  In  such  a  caw  go  no  fur- 
ther than  to  eatablisb  a  probability  of  guilt,  they 
are  not  sufficient  either  to  Bustain  a  verdict  of 
conviction  or  to  call  for  a  denial  of  bail." 

In  that  case  application  was  made  for  ball 
after  Indictment  for  a  capital  crime. 

The  English  rale  and  that  an>lled  by  Chief 
Jnstlce  Marshall  In  "Burr's  Trial,"  denying 
ball  after  Indictment  by  a  grand  Jury,  does 
not  obtain,  as  has  been  shown.  In  this  state. 

The  Indictment  Is  merely  a  strong  prima 
facie  showing  that  the  accused  is  rightly 
held  in  custody  and  not  entitled  to  bail. 
Bigdon  V.  State,  supra.  But  the  grand  Jury* 
does  not  determine,  nor  Is  It  clothed  with  the 
power  to  decide,  the  question  of  bail  In  any 
case.  The  proceedings  of  a  grand  Jury  are 
secret  and  wholly  ex  parte;  evidence  for 
the  state  being  alone  received.  The  accused 
is  not  present,  be  cannot  be  represented  by 
counsel,  he  Is  not  heard  upon  the  l^allty  or 
probative  force  of  the  evidence  adduced.  The 
proceedings  are  largely  directed  by  the  state 
attorney,  who  exercises  some  Influence  In 
the  selection  of  witnesses,  and,  to  some  ex- 
tent perhaps,  directs  the  findings.  It  would 
seem  that,  la  view  of  these  conditions,  and 
the  recognized  policy  of  the  law  to  afford 
every  one  accused  of  crime  the  full  c^por- 
tunity  to  prepare  his  defense.  It  Is  quite  suffi- 
cient to  treat  the  Indictment  as  merely  prima 
r&de  evidence  of  the  truthfulness  of  the 
charge,  npw  an  application  for  balL 

It  was  said  In  the  case  of  Thrasher  v.  State, 
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26  Fla.  620,  7  South.  847,  that  it  waa  a  safe 
rule — 

"to  refuse  ball  in  all  cases  vhere  a  judge  would 
Bustain  a  capital  convictloii,  if  pronounced  by  a 
jury,  on  such  evidence  of  guilt  as  is  exhibited 
on  the  hearing  for  bail ;  and  where  the  evidence 
is  of  less  efficacy  to  admit  to  ball." 

As  to  the  latter  part  of  the  court's  lan- 
guage there  can  be  no  question  as  to  Its  cor- 
rectness, because  if  there  is  no  evidence 
whatever  of  the  defendant's  guilt,  of  course 
he  should  be  admitted  to  bail ;  but  it  does 
not  follow  that  because  a  court  admits  the 
applicant  to  ball,  it  thereby  decides  that 
upon  the  evidence  presented  a  jury  should 
not  convict  the  defendant  of  a  capital  of- 
fense, and,  If  couTicted,  the  verdict  would  not 
be  permitted  to  stand.  As  pointed  out,  the 
evidence  may  be  sufficient  to  satisfy  a  jury 
beyond  a  reasonable  doubt;  there  may  be 
snfflcient  evidence  to  support  such  a  verdict 
so  that  the  trial  Judge  would  refuse  to  set 
it  aside,  although  to  his  mind  the  evidence 
did  not  establish  such  degree  of  proof  as 
that  he  could  say  guilt  was  evident,  clear, 
coRclnsive  beyond  question  of  doubt.  It  waa 
not  intended  to  substitute  the  judgment  of 
the  court  for  that  of  the  jury,  and  to  use 
an  order  admitting  the  defendant  to  ball 
as  an  adjudication  of  his  innocence. 

The  language  used  In  the  Thrasher  Case 
was  used  In  the  case  of  Commonwealth  v. 
Keeper  of  Prls<m,  2  Ashm.  (Pa.)  227,  in  which 
the  court  admitted  the  applicant  to  ball,  ap- 
plying the  latter  clause.  The  court  could 
find  in  uo  part  of  the  testimony  any  ground 
for  a  fair  and  reasonable  presumption  that 
the  defendant  ever  lnt»ded  to  take  the  life 
of  the  deceased. 

The  case  of  Street  v.  State,  43  Miss.  1, 
waa  cited  in  the  Thrasher  Case  in  support 
of  the  rule.  That  case  followed  a  rule  aa- 
nounced  in  Commonwealth  v.  Keeper  of  Pris- 
on, bnt  In  a  prior  case  decided  by  the  Su- 
preme Court  of  Mississippi  (Ex  parte  Wray, 
80  Miss.  673).  the  court  annoonced  tbB  rule 
that: 

"If  a  well-founded  doubt  [of  guilt]  can  ever 
be  entertained,  then  the  proof  cannot  be  said  to 
be  evident  nor  the  preramptink  great" 

—and  In  sndi  case  bail  must  be  granted.  And 
in  the  case  Ex  parte  Bridewell,  S7  Miss.  39. 
the  court  declined  to  follow  the  rule  announc- 
ed in  the  case  of  Street  t.  State,  43  Miss. 
1,  and  criticized  the  rale  announced  In  2 
.Ashm.  (PtL.)  227,  In  the  following  lai^ruBgo: 
'This  rale,  we  think,  is  as  plainly  violative  of 
the  organic  law,  on  the  other  extreme,  as  the 
remark  of  tbe  High  Court  of  Errors  and  Ap- 
peals in  the  cases  above  cited.  A  verdict  of  con- 
viction where  no  error  of  law  fans  intervened 
will  never  be  set  aside  unless  manifestly  wrong, 
or,  as  is  sometimes  said,  if  there  be  any  evi- 
dence to  support  It.  To  say  tbat  bail  will  only 
be  granted  where  there  la  uo  evidence  showing 
guilt,  or  where  the  proof  of  guilt  is  so  slight  up- 
on  the  whole  testimony  that  a  conviction  wonid 
be  manifestly  wrong,  is  plainly  inconsistent  with 
the  constitutional  requirement  that  it  shall  be 
granted  in  all  eases  except  where  the  proof  la 
evidmt  V  the  presumption  great" 
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The  Pennsylvania  rule,  whldi  seems  to 
hare  bem  followed  in  tba  Thrasher  Oise, 
foils  to  give  due  effect  to  &  verdict  of  con- 
vlctlwu  "It  overlooks  the  vast  <^nge  it 
effects  in  the  attitude  of  tbe  party." 

Tt»  only  witness  for  tbe  state  whose  name 
appears  i^khi  the  back  oi  tbe  indictment  in 
this  case  was  that  of  the  prosecutrix,  Penrt 
Steams,  and  her  testimony  carries  with  it 
its  own  contradictions  and  discrepancies; 
and,  while  this  court  does  not  undertake  to 
say  In  this  proceeding  that  tbe  evidence 
would  not  sustain  a  convlcti<m  <tf  guilt,  we 
think  that  tbe  plaintiff  in  error  met  the 
burden  (tf  abowinc  tbat  the  proof  was  not 
evident  and  the  pre0umptl<m  was  not  great 
of  tbe  capital  oOaiae  duurged. 

The  Qrd»  of  the  court,  remanding  tbe  ao 
cosed  to  the  costody  of  the  sherlir,  Is  rever» 
ed,  and  the  court  Is  directed  to  admit  him 
to  bail  in  such  sum  as  it  deems  necessary 
to  secure  his  iwesence  at  tbe  trial. 

TAYLOR,  a  J.,  and  SHACKLBFORD^ 
COGERELL,  and  WHITFIELD,  JJ^  concur. 

WHITFIELD,  J.  (omcurrln^.  Tbe  Oonstl- 
tutlon  ordains  that: 

"No  person  shall  be  *  •  •  deprived  of 

•  •  •  liberty  *  •  •  without  due  process 
of  law."   Section  12,  Declaration  of  Bights. 

This  section  is  designed  to  secure  the  right 
to  personal  liberty  at  all  times  when  that 
right  has  not  been  forfeited  and  such  for- 
feiture authoritatively  determined  due 
course  of  law. 

The  Constitution  also  provides  that : 

"All  persons  shall  be  bailable  by  sufficient 
sureties,  except  for  capital  offenses,  where  the 
proof  Is  evident  or  the  presumption  ^eat."  Sec- 
tion 9,  Declaration  of  Bights. 

This  section  Is  designed  to  secure  the  right 
to  bail  in  all  cases,  except  where  from  the 
evidence  by  which  an  alleged  crime  may  be 
l^ally  proven  It  appears  with  reasonable 
and  evident  or  manifest  certainty  that  the 
accused  Is  guilty  of  a  capital  offense  as 
charged. 

The  organic  law  contains  provisions  that: 
"All  courts  In  this  state  shaU  be  open,  so  that 
every  person  for  any  Injury  done  him  in  his 

•  •  *  person  or  reputation  •  *  •  ghall 
have  remedy,  by  dne  course  of  law^  and  right  and 
justice  shall  be  administered  without  *  •  ♦ 
delay,"  and  that  "the  writ  of  habeas  corpus  shall 
be  granted  speedily  and  of  right"  Sections  4 
and  7,  Declaration  of  Rights. 

These  sections  are  intended  to  secure  the 
right  to  a  prompt  and  speedy  determination 
by  competent  tribunals  of  the  rteht  to  person- 
al liberty  when  that  right  is  duly  alleged  to 
have  been  violated.  If  a  person  who  is  duly 
charged  with  a  crime  Is  denied  the  right  to 
ball  whra  the  offense  charged  is  not  a  capital 
offense,  or  when  the  charge  is  of  a  capital 
offoise  and  the  proof  is  not  eridoit,  or  tbe 
presumption  Is  not  great  of  the  guilt  of  tbe 
accused  of  the  capital  offense  chained,  such 
denial  of  the  right  to  ball  la  a  deprivatl(»i  of 
liberty  wlttiout  due  process  of  law,  in  viola- 
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tloa  of  the  Constlttitlon,  as  well  as  a  denial 
of  the  organic  right  to  ball  Id  all  cases  except 
for  capital  offenses  where  the  proof  Is  evi- 
dent or  the  presumption  great;  and  upon 
complaint  duly  made  It  is  the  duty  of  the 
courts,  by. due  procedure  and  without  need- 
less delay,  to  determine  whether  the  right  to 
peiteonal  liberty  is  denied  without  due  process 
of  law,  or  whether  the  organic  right  to  ball 
Is  unlawfully  deuled,  and  to  afford  appro- 
priate relief  in  due  course  of  law.  The  use 
of  the  writ  of  habeas  corpus  to  speedily  de- 
termine whether  a  person  charged  with  a 
capital  offense  is  entitled  to  bail  before  trial 
and  conviction  is  authorized  by  law  so  as 
to  render  effective  the  rights  to  bail  and  to 
liberty  as  provided  by  the  Constitution. 

In  a  trial  on  a  charge  of  a  capital  offense, 
tbe  issue  to  be  determined  is  whether  the 
defendant  ia  guilty  or  Innocent  of  the  capital 
(^ense  charged ;  and  the  burden  is  upon  the 
state  to  show  by  competent  evidence  beyond 
a  reasonable  doubt  that  the  defendant  is 
guilty  of  the  offense  charged.  The  require- 
ment that  the  evidence  shall  show  guilt  be- 
yond a  reasonable  doubt  is  a  rule  of  Judicial 
procedure,  designed  to  secure  the  organic 
right  to  personal  life  and  liberty  where  that 
right  has  not  been  by  due  process  of  law 
clearly  and  -indubitably  shown  to  have  been 
forfeited  by  the  commission  of  the  crime 
charged. 

In  an  application  for  bail  under  a  ch&rge 
of  a  capital  offense  the  accused  is  not  on  trial 
to  determine  the  nltlmate  question  of  guilt 
or  innocence,  but  the  iasne  to  be  determined 
is  whether  or  not,  on  the  entire  evidence  pro- 
duced at  the  hearing,  the  proof  is  evld^t 
or  tbe  presumption  great  of  the  guilt  of  the 
accused  of  the  capital  offense  chaii^,  so  as 
to  adjudicate  whether  or  not  the  accused  la, 
before  oonvlctlon,  entitled  to  ball  under  the 
Constitutltm ;  and  the  burden  Is  uixm  the  ac- 
cused to  produce  the  entire  evidence,  Includ- 
ing that  on  the  part  of  tbe  state  as  well  as 
that  on  the  part  of  the  accused,  and  to  show 
from  such  entire  evidence  that  the  proof  is 
not  evident  and  the  presumption  is  not  great 
that  the  accused  la  guilty  of  the  capital  of- 
fense charged.  The  requiremoit  that  the 
proof  shall  be  evident  or  tbe  presumptkm 
great  of  guilt  of  a  capital  offense,  before  a 
liergon  may  lawfully  be  denied  a  right  to  bail, 
is  a  mandate  of  the  Cionstitutlon  dealgned  to 
secure  the  organic  right  to  personal  liberty 
before  conviction  of  a  capital  offense  vbea 
the  proof  is  not  evident  or  tbe  presumption  Is 
not  great  of  the  guilt  of  tlie  accused  ot  the 
capital  offense  charged.  Tbe  hearing  on  ap- 
plication for  bail  and  the  trial  to  ultimately 
determine  the  truth  of  the  charge  are  essen- 
tially different  In  the  Issues  to  be  detemUned, 
In  the  procedure  to  be  observed,  and  in  the 
object  to  be  attained.  The  quantum  of  proof 
required  by  rules  of  Judicial  procedure  in  a 
trial  to  ultimately  determine  the  question  of 
guilt  or  luuooence  with  reference  to  punlsb- 
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ment  or  acquittal,  L  e.,  tliat  guilt  must  be 
shown  beyond  a  reasonable  doubt,  is  not  nec- 
essarily the  same  as  .the  quantum  of  proof 
required  to  show  a  right  to  bail  under  the 
constitutional  provision  that  all  persons  shall 
be  bailable  even  when  charged  with  a  capital 
offense,  where  the  proof  is  not  evident  and 
the  presumption  is  not  great  of  the  guilt  of 
the  accused  of  the  capital  offense  charged. 

The  question  whether  tbe  evidence  is  legal- 
ly sufficient  to  sustain  a  verdict  of  guilty  of 
the  capital  offense  charged  is  not  to  be  deter- 
mined on  an  application  for  bail  upon  the 
evidence  then  adduced.  That  question  is  to 
be  determined  at  or  after  the  trial  by  the 
trial  court  and  on  writ  of  error  by  the  appel- 
late court,  and  such  determination  Is  to  be 
made  upon  the  evidence  adduced  at  the  trial.. 
This  is  so,  even  though  tbe  evidence  be  the 
same  at  both  hearings ;  but  the  law  does  not 
require,  and  the  actualities  of  life  do  not 
make  practicable,  the  production  at  a  trial, 
more  or  less  remote  in  time  from  tbe  appli- 
cation for  bail,  exactly  the  same  evidence 
that  was  adduced  at  the  hearing  on  the  api^- 
cation  for  ball.  Thus  it  is  made  manifest 
that  on  an  application  for  bail  the  only  ques- 
tion to  be  determined  and  the  only  considera- 
tion is  whether  the  accused  has,  from  the 
whole  evidence,  shown  that  the  proof  Is  not 
evident  and  the  presumption  is  not  great  of 
his  guilt  of  the  capital  offense  charged.  Thla 
is  accomplished  when  it  appears  from  a  con- 
sideration of  tbe  entire  evidence  tliat  the 
proof  of  the  guilt  of  the  accused  of  the  capi- 
tal offense,  not  of  a  lesser  offense  that  may 
be  included  In  the  enlarge,  is  so  clear  as  to  be 
evident  or  plainly  manifest  from  the  evidence 
that  a  doubt  having  a  substantial  basis  in 
the  evidence  Is  not  apparent  from  tbe  whole 
evid^oek  and  that  fnmi  tbe  «itlre  evidence 
the  presnmpticm  of  guilt  of  the  capital  of- 
fense as  cbaiged  la  not  greats  that  is,  not  so 
strong  as  to  make  guilt  of  tbe  caj^tal  oaeaae 
80  plainly  evident  that  a  doubt  la  not  clearly 
well  Amndecl  In  the  evidence  adduced.  If 
any  essential  element  of  an  offense  la  not 
diown  the  offense  Is  not  shown. 

The  capital  offense  here  charged  la  that 
the  accused  did  ravish  and  carnally  know  "a 
fonale  of  tbe  age  of  10  years  or  more,  by 
force  and  agahist  her  wUL"  On  this  appllca- 
tt<m  tm  ball  tbe  burdoi  ia  on  the  accused  to 
show  fnmj  all  the  evidrace  that  tbe  proof  la 
not  evident,  and  that  the  presumption  Is  not 
great,  that  he  Is  guilty  of  tbe  capital  offense 
charged.  This  burden  Is  met  when  it  appears 
from  all  the  evidence  adduced  that  the  proof 
is  not  evident  and  tbe  presumption  ia  not 
great  of  either  essential  element  of  the  of- 
fense charged;  L  e.,  that  he  dtber  did  not, 
as  alleged,  ravish  and  carnally  know  the 
named  female  by  force,  or  that  he  did  not  do 
so  against  her  will. 

As  from  the  testimony  of  the  prosecutrix 
and  the  other  evidence  adduced  at  the  hear- 
ing, the  proof  la  not  evident,  and  (be  pre- 
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sumption  Is  not  great,  that  the  carnal  Inter- 
course, If  bad,  was  "against  her  will,"  the 
accused  is  entitled  to  balL 

Whether  the  evidence  adduced  on  this  ap- 
plication for  bail  would,  or  would  not,  be 
legally  sufficient  to  sustain  a  capital  ccmrlc- 
tion  is  not  a  subject  of  consideration  here, 
since  there  has  been  no  conviction.  As  at  a 
trial  on  this  Indictment  when  other  and  dif- 
ferent issues  are  to  be  determined,  the  evi- 
dence then  adduced  may  not  be  exactly  the 
same,  and  no  more  and  no  less  in  its  extent 
or.  probative  force  than  that  taken  In  this 
proceeding,  there  is  no  Just  basis  or  legal  au- 
thority for  considerations  of,  or  expressions 
as  to  the  effect  of,  evidence  that  may  here- 
after be  adduced  at  a  trial,  and  no  such  ques- 
tions are  considered  and  no  such  Expressions 
are  Indulged  in  here. 

Evidence  may  be  legally  sufficient  to  sus- 
tain a  conviction  of  a  capital  offense  where 
nothing  prejudicial  to  the  accused  occurred 
at  the  trial,  when,  even  If  It  could  have  been 
exactly  the  same  on  an  application  for  ball, 
such  evidence  may  have  been  insufficient  to 
make  the  proof  evident,  or  the  presumption 
great,  of  the  guilt  of  the  accused  of  the  capi- 
tal (rflense  charged,  so  as  to  warrant  a  denial 
to  him  of  his  organic  right  to  balL 

The  conclnsion  here  reached  should  have 
no  Influence  on  the  deteroilnatlon  of  the  guilt 
or  Innocence  of  the  accused  at  the  trial  that 
may  be  bad  for  that  purpose. 


MIZELL  LIVE  STOCK  CO.  T.  FOT^LABD. 
(Supreme  Court  of  riorida.    Feb.  15,  1916.) 

(8tUab»$  by  Editorial  Btaff.) 

Affkal  and  Ebsob  «=3856{5)  —  Gbaittxito 

Nkw  Tbiai.— Affibuance. 
Wlkere  tbe  trial  court  grants  a  new  trial 
on  a  motion  containing  several  gronnds,  with- 
out Htatiag  any  KTOund  on  which  the  ruling 
was  based,  the  order  will  be  affirmed  when  au- 
thorized by  any  ground  of  the  motion. 

[Ed.  Note.— FtHT  other  cases,  see  Appeal  and 
Error.  Cent  Die.  SI  3408,  3423,  3424,  3427; 
Dec.  Dig.  f^SSeiS).] 

Error  to  Circuit  Court,  Leon  County; 
J.  W.  Malone,  Judge. 

Action  between  the  Alizell  Live  Stock  Com- 
pany, a  corporation,  and  Garrison  A.  Pol- 
lard. From  an  order  granting  new  trial,  the 
corporati(m  brings  error.  Affirmed. 

W.  J.  Oven,  of  TaUahaasee,  tor  plaintiff  In 
error.  Fred.  T.  Myen,  ct  TaUahassee,  for 
defendant  In  error. 

PER  CURIAM.  This  Is  a  writ  of  error 
directed  to  the  grantlng'of  a  new  triaL 

The  motion  for  a  new  trial  contained  sev- 
eral grounds  whl<A  questioned  the  sufficiency 
of  the  evidence  to  support  the  verdict  and 
also  claimed  newly  discovered  evidence.  The 
trial  Judge  simply  granted  the  motion  with- 
out specifying  the  ground  upon  whidi  his 
order  was  based.    We  have  examined  the 


transcript  of  the  record,  and  are  of  the  oi^n- 
ion  that  the  order  most  be  affirmed  upon  the 
authority  of  Ruff  v.  Georgia  Southern  & 
Florida  Ry.  Co.,  67  Fla.  224,  64  South.  782, 
and  Cbancey  v.  Williams,  66  Fla.  215.  47 
South.  Sll. 
Order  affirmed. 

BANK  OF  JENNINGS  v.  JENNINGS  et  aL 
(Supreme  Court  of  Florida.    Feb.  IS.  1916.) 

fSirKsbiit  hv  the  Court.) 

1.  HousTBAD  ^3ll8(3),  119— MoBTaAOG  Lien 

— OBEATION— ACKNOWUEDQICBNT  BY  WiFB. 
A  "mortgage  duly  executed  *  *  *  by 
husband  and  wife,"  sufficient  to  create  a  lien  up- 
on homestead  real  estate  of  the  husband,  as  be- 
tween the  mortgagors  and  mortgagee  must  be 
duly  executed  by  tiie  husband  and  wife  and  the 
execution  by  the  wife  duly  acknowledged  by  her, 
since  under  the  statute  dae  ackaowledgmect  by 
the  wife  of  the  ezecution  of  the  deed  or  mort- 
gage by  her  is  essential  to  the  validity  of  any 
conveyance  or  relinquishment  of  an  interest  In 
real  estate  by  the  wife  even  as  between  the  par- 
ties to  the  instrument. 

[Bd.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  »  192, 196,  2047^-^4;  Dea  Dig. 
«=»118(^,  119.] 

2.  ACENOWLEDOUXirT  «a>25  —  Sepabati  Ao- 
ENOWLGDOICEHT  BT  WiFB— PUBPOSE. 

The  law  which  authorizes  designated  officers 
to  take  the  private  examination  of  the  wife  was 
designed  as  a  substitution  for  the  proceedings  at 
common  law  by  fine  and  recovery,  whereby  the 
right  of  the  wife  on  the  one  hand  might  be 
guarded,  and  a  sure  indefeasible  and  unquestion- 
able transfer  of  her  right  secured  on  the  other. 

lEd.  Note.— For  other  cases,  see  Acknowledg- 
ment, Cent.  Dig.  §{  133-148;  Dec  Dig.  «=»25.] 

3.  ACENOWLEDGStEHI  ^='55(1) — CKBTIFICATE 
— ElTSOT  AS  BVIDBWCE— FBAUD—PbOOF. 

The  certificate  of  the  officer  as  to  the  ac- 
knowledgment of  the  execution  of  a  deed  of 
conveyance  or  mortgage  made  before  him,  is  a 
quasi  judicial  act,  and  where  the  person  exe- 
cutiDg  tlie  Instrumoit  aad  the  instrument  are  in 
fact  before  the  officer,  and  he  undertakes  to  act 
officially,  the  certificate  of  the  officer  as  to  the 
transaction,  when  made  as  the  law  requires,  is, 
in  the  absence  of  fraud  or  dnress.  conclusive  as 
to  the  facts  stated  in  the  official  certificate. 
When  fraud  Is  alleged,  proof  ol  it  must  be  of 
the  clearest,  strongest,  and  most  convincing  char- 
acter. 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment, Gent  Dig.  H  290-300;  Dee.  Dig.  «s> 

65(1).] 

4.  ACENOWLEDQUENT  ^955(2)— SEPARATE  Ac- 
ENOWLEDaMENT  BT  WiFE— PBOOF— CeBTIFI- 
CATB  OF  OfFXCBB. 

Where  a  married  woman  signed  a  mortgage 
of  land  in  -the  presence  of  witnesses,  and  the 
only  contention  in  avoidance  of  the  mortgage  is 
that  she  did  not  aclinowledge  to  or  before  the 
officer  separate  and  apart  from  her  husband  the 
execution  of  Ibe  mortage,  the  certificate  of  the 
officer  of  due  aclcnowledgmeut  of  the  execution 
of  the  mortgage  by  her  separate  and  apart  from 
her  husband  will  prevail,  wliere  there  is  evidence 
to  sustain  the  certificate,  and  it  is  not  overcome 
by  clear,  strong,  and  convincing  testimony. 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment,^ Cent  Dig.  H  303-814;  Dec.  Dig.  «s> 

Appeal  from  Circuit  Court,  Hamilton  Coun- 
ty; M.  F.  Home,  Judge. 
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Salt  hy  the  Bank  of  Jennings  against  W. 
P.  Jennings  and  another.    From  decree  for 
.  defendants,  complainant  appeals.  Beveraed 
and  remanded,  with  dlrectlcHU. 

Bloant,  Blount  &  Garter,  of  Pensacola,  and 
Stafford  Caldwell,  of  Ldre  Oak,  for  appellant 
I.  J.  McGall  and  B.  B.  Johnson,  both  of  Jas- 
per, for  appellees. 

WHITFIBLD,  J.  Suit  was  brought  by  the 
mortgagee  bank  to  correct  an  error  in  the 
date  of  a  cratiflcate  of  the  acknowledgment 
of  the  execntion  of  a  mortgage  and  to  fore- 
close the  mortgage  upon  real  estate  alleged 
to  hare  been  given  by  the  appellees  husband 
and  wlf&  The  deftodants  filed  the  following 
plea: 

That  the  propertr  was  "at  the  time  of  the  pur- 
ported execntion  of  the  alleged  deed  of  mortgage, 
and  some  time  prior  thereto,  and  is  now,  the 
homestead  of  theee  defendaata,  and  npoD  which 
these  defendants  did  thai  reside,  and  upon  which 
these  defendants  do  now  reside,  that  these  de- 
fendants have  never  conveyed  the  same  to  the 
complainant  as  is  claimed  in  Its  bill  of  complaint 
herein,  that  neither  of  these  defendants  ever  ac- 
knowledged the  execution  of  the  mortgage  herein 
attempted  to  be  foreclosed,  and  that  the  cer- 
tificate of  K.  K.  Powell  thereto  attached  is 
false." 

This  plea  was  sworn  to  by  each  of  the  de- 
fendant&  The  bill  of  complaint  was  amend- 
ed so  as  to  allege  matters  of  estoppel.  The 
answer  filed  had  reference  to  the  amendment 
to  the  bill  of  complaint  Replications  to  the 
plea  and  answer  were  filed  and  testimony 
taken.  The  bill  of  complaint  was  dismissed 
on  final  hearing,  but  a  rehearlDg  was  granted, 
and  in  a  subsequent  decree  a  foreclosure  was 
decreed  "except  as  regards  to  the  Inchoate 
dower  rights  of  the  wife."  An  appeal  was 
taken  by  the  complainant  from  both  decrees. 

The  certificate  of  the  officer  as  to  the  ac- 
knowledgment before  him  of  the  execution 
of  the  mortgage  is  as  follows: 
"State  of  Florida,  Hamilton  County. 

"Before  me  personally  came  W.  P.  Jennings, 
signer  of  tiie  foregoing  deed  of  mortgage  and  ac- 
knowledged that  he  executed  the  same  for  the 
purpose  therein  contained. 

"And  F.  M.  B.  Jennings,  wife  of  the  said  W. 
P.  Jennings,  being  separate  and  apart  from  her 
said  husband,  further  acknowledged  that  she 
joined  her  hnsbatid  in  the  foregoing  conveyance 
lor  the  purpose  of  relinquishing  all  her  dower  or 
right  of  dower  to  the  lands  therein  conveyed, 
and  that  she  did  so  freely  and  voluntarily,  with- 
out compulsion,  constraint,  apprehension  or  fear 
of  or  from  her  said  husband. 

"Witness  my  band  and  official  s^al,  this  8th 
day  of  March.  A.  D.  1012. 

"[Seat.]  K.  K.  Powell,  Notary  Public  for  the 
State  of  Florida  at  Large. 
"My  commission  expires  June  24, 1916." 

Sections  1  and  4  of  article  10,  the  "H«ne- 
stead  and  Exemptions,"  article  ot  the  state 
C<mstituUon,  provide  that: 

"A  homestead  to  the  extent  of  one  hundred 
and  sixty  acres  of  land,  or  the  half  of  one  acre 
within  the  limits  of  any  incorporated  city  or 
town,  owned  by  the  bead  of  a  family  residing  in 
this  state,  together  with  one  thousand  doUars 
worth  of  personal  property,  and  the  improve- 
ments on  the  real  estate,  shall  be  exempt  from 
forced  sale  under  process  of  any  court,  and  the 


real  estate  shall  not  be  allenaUe  without  the 

e'  int  consent  ot  husband  and  wife,  whan  that  re* 
tlon  exists." 

"Nothing  in  this  article  shall  be  construed  to 
prevent  the  holder  of  a  homestead  from  ahenat- 
ing  his  or  her  homestead  so  exempted  by  deed  or 
mortgage  duly  executed  by  himself  or  herself, 
and  by  husband  and  wife,  iC  such  relation  ex- 
ists." 

The  Constitution  requires  the  mortgage  to 
be  "duly  executed  *  *  *  tty  husband  and 
wife.**  A  due  acknowledgment  by  the  wife 
of  the  execntitoi  at  the  mortgage  by  her  is 
essential  to  the  validity  of  the  mortgage. 
Acknowledgment  of  execution  is  under  tlie 
statute  on  essraitlal  part  of  the  execution  of 
a  deed  or  mortgage  by  a  married  woman  con- 
veyiitg  or  relinquishing  an  interest  In  real 
estate. 

Secti(m  2462  of  the  General  Statutes  pro* 
vides  that: 

"To  render  such  sale,  conveyance,  mortgage  or 
relinquishment,  whether  of  separate  estate  or  of 
dower,  effectual  to  pass  a  married  woman's  es- 
tate or  right  she  must  acknowledge,  before  some 
officer  authorized  to  take  acknowledgment  of 
decdsi  separately  and  apart  from  her  husband, 
that  she  executed  the  same  freely  and  volunta- 
rily and  without  compulsion,  constraint,  appre- 
hension or  fear  <rf  or  from  her  husband  and  the 
officer's  certificate  shall  set  forth  all  the  fore- 
going requirements."  Florida  Compiled  Laws 
1914,  S  2462. 

[1]  A  "mortgage  duly  executed  •  ♦  • 
by  husband  and  wife,"  sufficient  to  create  a 
lien  upon  homestead  real  estate  of  the  hus- 
band, as  between  the  mortgagors  and  mort- 
gagee, must  be  duly  executed  by  the  husband 
and  wife  and  the  execution  by  the  wife  duly 
acknowledged  by  her,  since  under  the  statute 
due  acknowledgment  by  the  wife  of  the  ex- 
ecution of  the  deed  or  mortgage  by  her  is 
essential  to  the  validity  of  any  conveyance 
or  relinquishment  of  an  interest  tn  real  es- 
tate by  the  wife  even  as  between  the  par- 
ties to  the  instrument.  See  Adams  v.  Malloy, 
70  Fla.  — ,  70  South.  463.  As  to  the  hus- 
band, acknowledgment  of  the  execution  of 
the  Instrument  is  essential  only  for  purposes 
of  recording  and  its  effects. 

If  the  mortgage  In  this  case  was  duly  ex- 
ecuted by  the  husband  and  duly  executed 
by  the  wife  and  the  execution  of  It  duly  ac- 
knowledged by  her,  it  is  sufficient  in  this  re- 
spect and  as  between  the  mortgagors  and 
mortgagee  as  a  mortgage  ui>on  homestead 
real  estate. 

[2]  The  law  which  authorizes  designated 
officers  to  take  the  private  examination  of 
the  wife  was  designed  as  a  substitution  for 
the  proceedings  at  common  law  by  fine  and 
recovery,  wbereby  the  rlgbt  of  the  wife  on 
the  one  hand  might'  be  guarded,  and  a  sure 
indefeasible  and  unquestionable  transfer  of 
her  right  secured  on  the  other.  Hart  t.  San- 
derson, 18  Fla.  103,  text  109. 

[3]  The  certificate  of  the  office  oiB  to  tike 
acknowledgment  of  the  execution  of  a  deed 
of  conveyance  or  mortgage  made  before  him 
Is  a  quasi  Judldal  act,  and  where  the  per- 
son executing  the  Instrument  and  the  Instra- 
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ment  an  In  fut  ttion  the  offloer,  tnd  he 
undertakes  to  act  c^Bdally,  the  eertlflcate  of 
the  officer  as  to  the  tranaacUim,  when  made 
as  the  law  requires.  Is,  In  the  absence  of 
fraud  or  duress,  etmduslTe  as  to  the  facts 
stated  In  the  official  certificate.  When  fraud 
is  alleged,  proof  of  it  must  be  of  the  dear^ 
strongest,  and  most  convlnctng  character. 
See  Hart  t.  Bandersfm,  supra;  McChire  t. 
American  Nat.  Bank  of  Pensaoola,  87  Ha. 
82,  M  South.  427;  1  B.  a  L.  1 102;  Wllkins 
T.  Baker,  77  S.  O.  244,  67  S.  E.  861;  Toung 
T.  Dnrall,  lOd  U.  S.  673.  3  Sup.  Ct  414,  27 
lu  Ed.  lose ;  1  a  J.  p.  898 ;  Holland  t.  Web- 
ster, 43  Fla.  86.  20  South.  626;  American 
Freehold  Land  Mortgage  Ca  t.  Thornton, 
108  Ala.  268, 19  South.  620,  64  Am.  St  Bep. 
148;  notes  41  Ll  B.  A.  (N.  S.)  1176;  1  Jones 
on  Hort.  (7th  BdO  1  BOO;  notes  7  Ann.  Gas. 
248. 

The  oflBcer  acts  officially  and  Is  entitled  to 
a  statutory  fee  for  taking  an  acknowledg- 
ment. 

[4]  When  a  married  woman  has  appeared 
before  a  maglBtrate,  baring  signed  a  'deed 
and  acknowledged  it,  and  he  certlQes  a  fall 
compliance  with  the  statute,  his  certificate, 
except  fraud  be  shown,  must  be  held  con- 
clusive of  the  fticts  It  asserts.  Shear  t.  Both 
IQSOD,  18  Fla.  379. 

It  is  admitted  that  the  husband  and  wife 
signed  the  mortgage,  and  the  iiuportant  con- 
troversy is  whether  the  married  woman  ao- 
knowliedged,  "separately  abd  apart  tcom 
her  husband,  that  she  executed  the"  mort* 
gage  as  required  by  the  statute  and  as  stat- 
ed in  the  certificate.  The  insistence  is  that 
the  notary  omitted  to  take  the  wife's  ac- 
knowledgment separate  and  apart  from  her 
husband  as  the  law  requires. 

The  certificate  of  the  notary  public  in  this 
case  is  In  substantial  compliance  with  the 
statute  In  setting  f<H:th  the  requirements 
of  the  statute  In  taking  the  acknowledgments 
of  married  women.  Hie  notary  public,  Mr. 
Powell,  testified  as  a  witness  for  the  com- 
plainant that  he  was  requested  to  take,  and 
did  take,  the  mortgage  up  to  the  house  of 
Mr.  W.  P.  Jennings  and  get  his  and  his  wife's 
acknowledgment;  that  Blr.  W.  P.  Jennings 
and  Mr.  C.  W.  Connell,  the  other  witness  to 
the  mortgage,  went  with  him  to  the  house  of 
Mr.  W.  P.  Jennings;  that  Mr.  W.  P.  Jen- 
nings and  his  wife,  F.  M.  B.  Jennings,  sign- 
ed the  mortgage  in  the  presence  of  the  wit- 
ness; that  witness  and  Mr.  Connell  signed 
the  Instrument  as  witnesses  to  the  mortgage. 
In  response  to  the  question,  "Did  Mr.  W.  P. 
Jennings  and  his  wife.  F.  M.  6.  Jennings, 
acknowledge  to  you  the  execution  of  this 
mortgage?"  the  witness  answered:  "Mrs. 
F.  M.  B.  Jennings  did.  I  took  her  acknowl- 
edgment Mr.  Jennings,  he  Just  signed  It" 
The  witness  further  testified  that  W.  I*.  Jen- 
nings and  his  wife,  F.  M.  B.  Jennings,  ap- 
peared before  him  for  tlie  purpose  of  ac- 
knowledging this  mortgage ;  that  the  taking 
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of  the  acknowledgment  was  Cor  the  purpose 
f<nr  which  he  went  to  Hr.  Jemdngs*  home; 
Uia:t  Hr.  Jennings  knew  this ;  that  the  wit- 
ness did  not  know  lAether  Bfrs.  Jennings 
knew  of  his  purpose  In  going  to  the  home; 
that  she  adumwledeBd  the  execution  of  the 
mortgage  to  the  witness  and  notary  public 
who  made  the  oortiflcate  of  the  acknowledg- 
ment; that  Hr.  Jennings  requested  Mr.  Cca- 
nell  to  go  to  the  house  to  witness  the  mort- 
gage; that  the  appearance  of  Hr.  W.  P.  Jen- 
nings and  his  wife,  V.  M.  B.  Jennings,  at 
their  home  at  the  time  the  paper  was  sign- 
ed and  witnessed,  la  what  he  based  his  eer- 
tlflcate on;  that  witness  executed  the  cer- 
tificate of  acknowledgment  as  a  notary  pub- 
lic on  the  appearance  of  Mr.  W.  P.  Jen- 
nings and  his  wife,  F.  M.  B.  Jennings,  in 
their  home,  and  on  what  took  place  at  that 
time.  On  cross-examination: 

"Q.  And  the  fact  that  Mr.  Jenmngs  ttad  Mrs. 
JenoiusB  appeared  and  sinied  this  mortgage  in 
the  presence  of  you  and  Mr.  Connell  la  the  sole 
reason  upon  whfdi  yoa  base  this  certificate,  is 
it  not?  A.  Yes,  sir;  toaether  with  Mrs.  Jen- 
nings acknowledgment,  it  was.  Q.  What  did 
Mrs.  Jennings  say?  A.  She  says.  1  did.*  Q. 
Did  Mr.  W.  P.  Jennings  and  Mr.  Connell  hear 
her  make  that  statement?  A.  I  doo't  think  they 
did.  Q.  Did  yon  talk  to  Mrs.  JenninKs  about 
this  mortgage?  A.  No  mora  than  tailing  ae- 
knowledgment" 

Mr.  Connell.  for  the  def^idaats,  testified 
that  when  the  paper  was  signed  by  Mrs.  Jen- 
nings her  husband  was  present;  that  Mr. 
Jennings  was  present  all  the  time  that  wit- 
ness and  the  notary  were  there. 

"Q.  Did  Mr.  Powell  take  any  acknowledgment 
from  Mrs.  Jeonings  to  the  execution  of  that  pa- 
per, separate  and  apart  from  her  husband?  A. 
That  is  too  hard  for  me,  I  don't  know.  I  can't 
say." 

On  cross-examination  he  testified  that: 

"Tliere  was  no  separate  acknowledgment  tak- 
en. If  there  was  one  taken  in  there,  1  don't  re- 
member anything  about  it ;  but  I  do  remember 
he  waa  not  taken  out  of  the  room,  all  right.  Mr. 
JenningB  waa  present,  if  I  ain't  mistaken." 

For  the  d^endants,  Mr.  W.  P.  Jennings 

testified: 

"Q.  Was  there  any  acknowledcmeot  taken  at 
that  time  by  Mr.  Powell  of  Mrs.  Jennings,  as  to 

whether  or  not  she  executed  that  paper?  A. 
There  was  not,  sir.  Q.  Mr.  Jennmgs,  where 
were  you  at  the  time  Mrs.  Jenni&m  signed  the 
paper?  A.  I  was  standing  right  by  the  table 
where  she  was  sitting  when  she  signed  the  pa- 
per. I  went  in  the  room  and  told  her  that  wa 
had  this  mortgage  for  her  to  sign,  and.  when  we 
went  in,  I  signed  the  paper  first  and  got  up,  and 
then  abe  sit  down  in  the  chair,  and  I  stood  right 
there  by  her  until  she  signed  it.  Q.  Did  you 
hand  it  to  her  and  request  her  to  sign  it?  A. 
Yea,  sir.  Q.  Did  you  stay  present  In  the  room 
until  Kossie  Powell  left  the  house?  A.  I  did  ;  I 
left  there  with  them." 

On  cross-examlnatloa: 

Mr.  Jennings,  yon  and  yonr  wife  ^gnad 
that  paper,  didn't  yon?   A.  Yes,  sir." 

George  S.  Jennings,  for  the  defendants,  tes- 
tified: 

"Q.  Were  you  present  aU  the  time  Bfr.  PoweU 
was  there?   A.  Xea.  sir.    Q.  Did  Mr.  PoveU 
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take  any  a<teowledsiiwDt  of  Mn.  Jomfng* 
whatsoererT     A.  No   acknowledKinent  wbafc- 

ever." 

The  defense  wu  that  tlie  notary  omitted 
to  take  an  acknotrledgmoit  by  the  wUe  eep- 
axate  and  apart  from  her  husband.  By  plea 
It  is  averred: 

"That  oeitfaer  of  these  defendants  ever  ac- 
knowledged the  eiecutioD  of  the  mortgage 
•  •  *  and  tbat  the  certiScate  of  K.  K.  Powell 
thereto  attached  Is  false." 

Assuming  this  to  be  a  suffldent  plea  to  re- 
quire the  defendant  to  show  that  the  notary 
public  had  the  parties  and  the  Instrument  be- 
fore him  for  the  purpose  of  taking  their  ac- 
knowledgment of  the  execution  l>y  them  of 
the  mortgage,  and  that  he  executed  the  cer- 
tiScate pursuant  to  bis  duty  under  the  taw  as 
an  officer,  this  proof  was  made.  Even  If  the 
plea  may  be  regarded  as  averring  fraud  on 
the  part  <3t  the  officer  in  making  the  certifi- 
cate BO  as  to  avoid  the  legal  effect  of  the  of- 
ficial certificate  as  made  after  the  foregoing 
proofs  of  Jurisdiction  and  action  taken  were 
adduced,  and  to  permit  the  defendants  to  of- 
fer, over  objections  by  the  complainants,  tes- 
timony in  contradiction  of  the  terms  of  the 
official  cratlficate  of  the  notary  public,  the 
testimony  adduced  la  not  clear,  strong,  and 
convincing.  The  testimony  for  the  defend- 
ants tends  to  show  an  omission,  not  a  fraud, 
and  the  omlsaion  to  take  the  wife's  acknowl- 
edgment separate  and  apart  from  her  hus- 
band is  not  clearly  shown.  The  notary  tes- 
tified that  he  took  the  acknowledgment  of 
Mrs.  Jennings,  and  that  he  does  not  think 
Mr.  W.  P.  Jennings,  the  husband,  and  Mr. 
Connell,  heard  Mrs.  Jennings  say,  "I  did," 
when  he  took  her  acknowledgment  Tbla  in- 
dicates that  the  acknowledgment  was  taken 
separate  and  apart  from  the  husband,  who 
did  not  hear  ttie  wife's  r^ly  to  the  notary. 
The  husband  testified  that  he  told  his  wife 
"that  we  had  this  mortgage  for  her  to  stgn." 
Ur.  Connell,  the  defmdant'a  witness,  and  a 
witness,  to  the  mortgage,  testified,  "I  don't 
know,  I  cant  say,"  when  asked  if  the  notary 
took  an  acknowledgment  from  Mrs.  Jennings 
separate  and  apart  from  her  hnsband;  that 
Mr.  Jennings  was  not  taken  out  of  the  room. 
Mr.  W.  P.  Jennings,  the  husband,  and  Mr. 
George  S.  Jennings,  the  son,  testified  that  no 
acknowledgment  was  made  to  the  notary  by 
Mrs.  Jennings.  Bat  this  latter  la  negative 
testimony.  Mrs.  Jennings  was  not  a  witness, 
and  the  drcomstancra  are  very  different 
from  those  In  Lowell  t.  Wren,  80  IlL  238. 
The  notary's  afllrmatlve  testimtMiy  as  to  what 
transpired  between  him  and  Mrs.  Jennings 
with  reference  to  a  daty  the  law  imposed 
upon  him,  taken  In  ctmnection  with  ttie  cer- 
tificate and  the  circumstances  showing  an 
executicm  of  the  mortgage  by  both  Mr.  and 
Mrs.  Jennings  at  the  family  hwie,  and  the 
further  drcumstance  that  the  wife  idgned 
the  mortgage  knowing  what  it  was,  and  that 
the  practicability  of  an  acknowledgment  sep- 
arate and  apart  from  the  hasband  In  the 


same  room  is  not  negatived,  the  presumption 
that  tiw  oSkxr  did  his  duty  and  the  legal  el- 
fect  of  tiie  cratlflcate  are  not  overcome  hy 
cleor^  strraig,  and  oonvlndng  testimony. 
This  being  so,  the  court  erred  In  diemiBSlng 
the  bill  of  oomptaint.  Hie  sabseauent  pro- 
ceedings need  not  be  ctmsldered. 

The  decrees  appealed  from  are  reversed, 
and  flte  caiue  la  inmanded,  with  dlrecUons  to 
enter  a  decr^  of  frareClosnre  against  both 
the  defendants. 

TAYLOB,  a  J.,  and  SHAOKLIGFOBD  and 
ELLIS,  JJ.,  concor. 

COCKRELL,  J.,  takes  no  part 


SPABEMAN,  Tax  AsseBsor,  v.  STATU  ex 

r«L  BANK  OF  XBQB  CIXX. 
(Supreme  Court  of  Florida.  Feb.  IK,  101&) 

(Spttabut  bv  the  OowtJ 

1.  Taxation  «=3>4&— "Jdst  Valuatjok." 

"A  just  valuation  of  all  property"  is  not 
secured  as  la  mandatorily  required  by  the  Con- 
stitution when  the  aaaeasment  valuation  of  some 
property  is  higher  proportionately  than  the 
valuation  pot  upon  oucr  property  auessed  Cor 
the  same  purpose. 

[Ed.  Note.— For  other  cases,  see  Taxatiim, 
Cent.  Dig.  Si  llS-m ;  Dec  Dig-  «=>49. 

For  other  definitions,  see  Words  and  Phrases, 
Just  Valuation.] 

2.  Statctss  iIr->228  -CoNOTBPcrtoif . 

In  the  absence  of  express  repeals  or  irrec- 
oncilable repugnancy,  the  effect  of  a  later  stat- 
ute upon  a  former  one  affecting  the  same  sub- 
ject depends  upon  the  intent  of  the  lawmaking 
power ;  and  this  is  tme  whether  the  two  stat- 
utes are  passed  at  the  same  sesauHi  or  at  differ- 
ent sessions  of  the  Legislature. 

[Ell.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  S8  302,  303;  Dec.  Dig.  .«=>225.] 

3.  Statutes  ^=>181  —  Conbtbuction  —  Lkq- 

ISLATIVE  IhTKHT— DBTEBMINATIOIT. 

^e  intent  of  a  statute  is  to  be  determined 
by  a  consideration  of  die  language  used,  the  sub* 
ject-matter,  the  purpose  designed  to  be  accom- 
plished, and  all  other  relevaat  and  proper 
matters  that  may  aaaist  in  ascertaining  the  leg- 
islative intent. 

[Ed.  Note.— Far  other  cases,  see  Statutes. 
Cent.  Dig.  S$  250,  263:  Dec.  Dig.  «=»181.] 

4.  Statutes  «=»1^  —  Subsequsnt  Enaot- 

UENT— Effect  to  Sufkbsede  i:^oB  Stat- 
ute. 

A  graeral  statute  covering  an  entire  sub- 
ject-matter, and  manlfefltly  designed  to  embrace 
all  the  regulations  of  the  subject,  may  super- 
sede a  former  statute  covering  a  portion  only  of 
the  subject,  when  auch  is  the  manifest  intent, 
even  though  the  two  are  not  wholly  repugnant. 

[Ed.  Note.— For  other  casM,  see  Statute!, 
Cent  Dig.  ii  235-237 ;  De&  Dig.  «»ie2.] 

6.  Statutes  «eb»109— Subsiquxkt  Bvaot- 
iiENT— EiFncrr  to  Supebsbde  Fbiob  Stat- 
ute. 

Where  there  Is  material  repugnance  .ia 
statutory  regulations,  or  where  there  ia  anything 
from  which  an  intent  that  a  later  act  shaU 
supersede  a  prior  act  may  be  fairly  inferred,  it 
will  be  given  that  effect,  particularly  when  the 
later  act  covers  a  broader  general  sabject  and 
contains  a  portion  of  the  particular  proviBl<nw 
of  the  former  act,  and  adds  to  some  portions  and 
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omita  other  portions  of  snch  particular  provl- 
rions  BO  as  to  make  snch  perticalar  resnlations 
contained  Id  the  prior  act  conform  to  the  pnr- 
pose  and  policy  of  the  later  act  covering  a  broad- 
er subject,  including  the  lesser. 

CEd.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  i  229;  Dec.  EHg.  «s>lS9.] 

6.  Taxation  «=>44S— Assessmeri*— Statctbs. 

In  enacting  chapter  5596,  approved  June 
18,  1907,  the  lawmaking  power  clearly  indicat- 
ed an  intent  that  auch  chapter  shall  supersede 
the  previously  enacted  chapter  5609,  approved 
May  22,  190T,  which  covers  only  a  portion  of 
the  snbject'matter  that,  is  fully  covered  by  the 
complete  regulations  contain^  in  the  subse- 
quently enacted  chapter  5596,  approved  June 
18.  1907. 

lEd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  S|  787,  788;  Dec.  Dig.  «=»448.] 

7.  Taxatxoh  «=^17a),  440(1)  —  AssBSS- 
HKNT8— Equalization— Power  of  County 
Cdmmissionebs. 

The  county  commiamoners  have  no  general 
power  in  making  tax  assessments,  but  only  such 
■pedal  and  limited  power  as  is  specifically  con- 
ferred by  statutes  to  secure  equalization  of  tax 
values.  When  that  i>ower  as  specially  confer- 
red is  exerdsed,  and  Snal  adjournment  is  taken, 
their  spedal  power  as  a  board  of  eQoalization 
osasca,  putlcnlarly  when  as  In  this  ease  the 
power  is  limited  and  particular,  and  in  no  sense 
general,  as  are  otber  powers  conferred  upon  the 
commissioners  with  reference  to  general  county 
matters. 

[Ed.  Not*.— For  other  case*,  see  Taxation, 
^t^^^  02^^  790-792.796,797;  D«& 

Orror  to  Clrcnlt  Comt,  HlUsbozongb  Ooun- 
ty;  F.  U.  Robles,  Judge. 

MandamuB  by  the  State,  on  tbe  relation 
of  the  Bank  ct  Ybor  C»ty  against  8.  B. 
Sparkman,  aa  Tax  Assessor,  Judgment  for 
r^tor,  and  defendant  brings  error.  Af- 
firmed. 

W.  T.  Martin,  H.  C.  Gordon,  and  Guy  A. 
Andrews,  all  of  Tampa,  and  T.  F.  West,  Atty. 
Gen.,  tor  plaintiff  in  error.  Geo.  P.  Boney, 
J.  W.  Morris,  Jr.,  and  Wm.  Hunter,  all  of 
nunpa,  for  defendant  In  error. 

WUITFIBLD,  J.  An  altematlvto  writ  of 
mandamus  was  Isaned  by  the  drcult  judge 
wherein  It  Is  alleged  that  respondent,  the 
tax  assessor  of  Hillsboroui^  county,  in  mak- 
ing np  tbe  assassment  roU  of  said  Hills- 
borongb  county  for  the  year  A.  D.  1915, 
placed  therein  prtor  to  July  l&t  of  said  year 
an  alleged  assessment  against  the  relator 
vpon  Its  personal  property  In  and  at  a  valua- 
tion of  said  personal  property  of  $109,000 ; 
that  said  Alleged  assessment  in  the  valuation 
imposed  as  aforesaid  was  excessive,  unjust, 
and  inequitable ;  that  In  said  alleged  assess- 
ment tbe  valuation  Imposed  upon  the  said 
persraial  prt^verty  of  the  relator  was  higher 
proporticMiately  than  tbe  valuation  imposed 
by  the  respondent  in  assessing  the  same  on 
said  roll  upon  any  and  all  other  real  and 
personal  property  assessed  in  said  roll,  ex- 
cept In  the  other  assessments  on  said  roll 
of  tbe  personal  property  of  the  other  banks 
located  in  Hillsborough  county,  and  that  the 


yaluatlons  imposed  by  the  respondent  In  the 
assessment  by  him  In  said  roll  of  the  person- 
al property  of  all  banks  In  said  Hillsborough 
county,  including  the  relator,  were  by  far 
greater  and  higher  proportionately  than  the 
valuations  Imposed  by  the  respondent  afore- 
said upon  all  other  real  and  personal  prop- 
erty assessed  in  said  roll;  that  the  assess- 
ment aforesaid  by  the  respondent  In  said 
roll  of  the  personal  property  of  the  relator 
violated  the  provisions  of  section  1  of  arti- 
cle 9  of  the  Constitution  of  the  state  of 
Florida  that  "the  legislature  shall  provide 
for  a  uniform  and  equal  rate  of  taxation, 
and  shall  prescribe  such  regulations  as  shall 
secure  a  Just  valuation  of  all  property,  both 
real  and  personal";  that  the  relator,  de- 
siring to  present  its  complaint  against  the 
assessment  hereinbefore  mentioned  to  a 
body  authorized  to  hear  the  same  and  grant 
relief  in  the  premises,  appeared  before  the 
board  of  county  commissioners  at  the  regular 
meeting  held  on  the  first  Monday  In  July, 
A.  D.  1915,  to  wit,  on  July  Cth,  when  the 
said  board  had  convened  and  was  sitting  as 
a  board  of  equalization,  and  petitioned  the 
said  board  to  equalize  the  assessment  against 
the  relator  and  for  a  reductitxi  of  the  same, 
and  the  said  board  took  the  said  complaint 
and  petition  under  consideration;  that  on 
July  6,  7,  and  8,  A.  D.  1915,  the  said  board 
continued  Its  sittings  as  a  board  of  equaliza- 
tion, and  on  Jnly  8,  1915,  by  reason  of  tbe 
finding  of  the  said  board  that  the  assessment 
roll  of  said  Hillsborough  county  for  the  year 
1916  was  Incomplete,  by  its  resolution  then 
duly  adopted,  allowed  an  extension  of  time 
for  the  completion  of  said  roll,  which  had 
been  presented  by  the  respondent  to  the 
said  board  for  review  and  equalization,  un- 
til, to  wit,  August  4, 1916.when  the  said  brard 
on  the  date  last  mentioned  reconvened  as  a 
board  of  equalization  In  pursuance  of  an  ad- 
journment to  said  last-mentioned  date,  and 
at  its  aaid  meeting  tm  August  4,  1915,  tbe 
respondent,  having  completed  the  said  assess- 
ment roll,  again  presented  the  same  to  tbe 
said  board  for  equalization  and  review. 
Wberetq>(ni  the  said  board  by  resolution 
adopted  to  that  effect  determined  to  sit  tm 
one  week,  or  as  Ions  as  should  be  necessary 
for  ttie  purpose  of  hearing  complaints  and 
receiving  testimony  as  to  tiie  value  €t  any 
property,  real  or  personal,  as  fixed  by  the 
said  county  assessor  of  taxes  and  of  review- 
ing, perfecting,  and  equallxing  the  said  as- 
sessment oa  August  5,  6,  and  7, 1916,  and  at 
its  said  meeting  mi  August  7,  A.  D.  1915, 
while  sitting  as  a  board  of  equalization 
aforesaid,  having  heard  arguments  and  tes- 
timony with  reference  to  the  complaint  of 
the  relator  hereinbefore  mentioned,  and  hav- 
ing continued  to  have  the  same  under  ad- 
visement, did  then  and  there  grant  the  said 
complaint  of  the  relator,  and  did  reduce  the 
valuation  imposed  by  the  assessor  in  the  as- 
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sessment  against  the  personal  property  of 
tbe  relator  to  the  sum  of  $17,900.  all  of  which 
more  fully  appear  by  reference  to  a  certified 
copy  of  the  resolution  of  the  said  board 
adopted  at  its  said  meeting  and  spread  upon 
its  minutes  of  said  meeting  on  August  7, 
1015,  which  is  as  follows: 

Mliercns,  the  variooB  natioual  and  state  banks 
and  trust  companies  In  Hillsborough  county, 
Fla.,  have  appeared  before  this  board,  proteat- 
iu^  agamst  tlia  personal  property  assessment  ot 
suid  national  and  state  banks  and  trust  com- 
panies, and  requested  that  aaid  assessment  be 
equalized,  and  that  said  banks  and  trust  cou!- 
panies  be  assessed  npmi  the  sane  basis  as  other 
prop^y  owners  In  JOiUdwroath  coonO't  Fla.; 
and 

Whereas,  it  appears  from  the  facts  and  figures 
as  submitted  by  said  banks  nnd  trust  companies 
that  the  personal  proper^  assesamenta  agalnat 
said  banks  and  trust  companies  is  unjust  to 
said  banks  and  trust  companies,  dispropor- 
tionate to  other  assessments  as  against  private 
individusls  and  eori>orations,  and  wh<rily  with- 
out any  basis  or  foundation  whatsoever: 

Now,  therefore^  be  it  resolved  by  tbe  board  of 
county  commissioners  of  Hillsborough  county, 
Fls-,  that  the  protest  as  made  by  aaid  banks  and 
trust  companies  be  granted,  and  that  said  per^ 
sonal  property  assessment  against  said  banks 
and  trust  companies  be  equalized,  and  that  said 
banks  and  trust  companies  be  assessed  upon  the 
same  basis  as  other  proper^  aassBBmenfeB  in 
Hill^orough  county,  Fla. ;  and 

Be  it  further  resolved  that  the  assessment 
against  the  personal  property  of  tbe  various 
iMtnks  and  trust  companies  in  Uillsborongh 
county  be  reduced  to  ue  following  figurea,  to 
wit: 

£^rst  National  Bank  of  Tampa  $70,600  00 


Citizens'  Bank  &  Trust  Company  25,000  00 
Fxcbange    National    Bank  of 

Tampa    47.900  00 

American   National   Bank  of 

Tampa   34,400  00 

S^rst  Savings  &  IVnat  Oompany 

of  Tampa   44,400  00 

Bank  of  Commerce  of  Tampa  9,200  00 

Bank  of  Tbor  City,  Tbor  City. .  17,900  00 

Latin  American  Bank,  Y\)Oir  City  00 
Bank  of  West  Tampa, 

Tampa   8,B00  00 

Hillsborough    State    Bank  of 

Plant  City   B,460  00 

Bank  of  Plant  Oity,  Plant  Ctty  &,400  00 
First  National  Bank  of  Plant 

aty    4,400  00 


Passed  by  the  bosrd  of  county  commissioners 
of  Hillsborough  county,  Fla.,  on  this  7th  day  of 
August,  A.  D.  1916 

— that  In  pursuance  of  the  said  determina- 
tion and  resolution  of  the  board  the  respond- 
ent did  upon  said  assessment  roll  change 
the  valuations  as  fixed  by  him  in  the  sever- 
al assessments  referred  to  In  the  Bald  reso- 
lution. Including  the  assessment  against  the 
relator  upon  its  personal  prc^rty,  from  the 
valuations  originally  Imposed  by  said  as- 
sessor to  the  several  amounts  to  which  the 
same  were  reduced  by  the  said  board  as  set 
forth  In  said  resolution;  that  said  board 
continued  its  sittings  as  a  board  of  equaliza- 
tion aforesaid  on  August  9th,  10th,  and  11th 
iu  pursuance  of  Its  adjournments  to  that  ef- 
fect, and,  having  on  August  11,  1915,  con- 
cluded the  review  and  equalization  of  said 
tax  assessment  r<^  as  presented  by  the  re- 
spondent It  tberenpon  flnally  adjourned  as 


a  board  of  e4]ualizati<ni  and  review*  as  will 
more  fully  appear  by  the  following  entry  in 
the  minutes  of  said  board  at  its  meeting  on 
August  11,  1916,  to  wit:  '*The  board,  having 
concluded  review  and  equalization  of  the 
tax  roll  as  presented  by  tbe  assessor,  adjourn- 
ed on  motion  as  a  board  of  equalization  and 
review;"  that  the  resolution  and  determina- 
tion of  the  board  of  county  commissioners 
hereinbefore  mentioned  granting  the  said 
complaint  and  petition  .of  the  relator  and  re- 
ducing the  valuation  in  the  assessment  of 
its  personal  property  as  hereinbefore  alleg- 
ed and  the  said  resolution  continued  to  re- 
main and  was  In  full  force  and  effect  when 
the  said  board  of  county  commlssiwers  ad- 
journed as  a  board  of  equalization  and  re- 
view as  above  stated,  and  had  not  then  been 
reconsidered,  altered,  or  In  any  wise  disturb- 
ed ;  that  the  respondent  at  no  tlnu  required 
or  requested  tbe  relator  or  any  person  In  Its 
behalf  to  give  In  the  amount  or  list  <tf  Its 
personal  prcverty  for  tbe  aaaeBsment  there- 
of upon  flte  tax  roU  oif  the  year  ISIS,  nor  re- 
quired or  requrartxd  the  relator  or  any  per- 
son In  Its  bdialf  to  make  oath  before  tbe  re- 
8p(mdent  or  any  other  person  to  tbe  amount 
or  list  of  Its  persraial  property,  nor  did  the 
relator  or  any  person  on  Its  behalf  at  any 
time  refuse  to  give  in  tbe  amount  or  list  of 
its  peratmal  ^(^perty  to  the  respondent,  nor 
to  take  oath  to  any  amount  or  list  of  Its  per- 
sonal property. 

IIL  That  tbe  board  did  not  at  any  of  the 
meetings  referred  to  In  Ibe  preceding  para- 
graph, nor  at  any  other  time.  Increase  or  or- 
der Increased  the  value  of  any  real  estate  or 
personal  property  as  fixed  by  the  county  as- 
sessor of  taxes  of  said  Hillsborough  county 
upon  the  tax  assessment  roll  for  the  year 
1915;  that  after  the  adjournment  by  the 
board  of  county  commissioners  cS.  Hillsbor- 
ough county,  Fla.,  as  a  board  of  equalization 
on  August  11,  1915,  as  stated,  no  complaints 
were  made  or  submitted  In  person  or  other- 
wise to  the  said  board  from  the  owners  or 
agents  of  any  real  estate  or  personal  prop- 
erty assessed  upon  the  assessment  roll  of 
said  county  for  the  year  1915  with  refer- 
ence to  any  assessment  appearing  upon  the 
said  roll ;  that  by  reason  of  the  facts  stated 
in  this  paragraph  the  board,  after  their  said 
adjournment  on  August  11,  1915,  as  a  board 
of  equalization,  as  stated  in  preceding  par- 
agraph Na  2,  were  without  any  authority, 
jurisdiction,  or  power  to  either  change  or 
alter  any  assessments  or  valuations  of  prop- 
erty appearing  upon  said  assessment  roll  of 
said  county,  nor  to  reconsider,  alter,  or  dis- 
turb their  said  action  taken  while  sitting  as 
a  board  of  equalization  in  granting  the  com- 
plaint and  petition  of  the  relator  hereinbe- 
fore mentioned  and  fully  set  forth. 

IV.  That  the  board  met  In  regular  session 
on  the  first  Monday  In  September,  1915,  to 
wit,  September  6th ;  that  the  phrpoee  of  the 
said  meeting  as  stated  In  the  minutes  of  tbe 
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aald  board  was  mm  fOUowa,  to  wit:  '^Tbis 
meeting  held  for  the  purpose  ot  bearii^  oom- 
I>lalnts  of  pr(q)ertf  owners,  both  real  and 
personal,  the  Taluations  of  which  have  been 
dianged ;"  that  no  owners  m  agents  at  any 
iwoperly  assessed  on  said  assessment  roll  in 
person  or  (rtherwlse  made  or  submitted  to 
the  said  board  any  complaints  of  any  proper^ 
ty  assessed  npon  sidd  roU.  Without  the  same 
there  was  no  actlcm  to  be  taken  by  the  board 
with  reference  to  the  said  assessment  roll, 
and  no  action  was  taken,  and  thereupon  the 
said  board  adjonmed  dne  die,  and  the  said 
board  dU  not  ondertake  to  adjourn  to  any 
future  date  Its  sitting  as  a  board  of  equaliza- 
tion and  review  or  to  bear  complaints  touch- 
ing the  said  assessment  rolL 

Y.  That  Oie  board  illegally  and  without 
authority  of  law  at  a  meeting  of  said  board 
did  cm  September  7,  1915,  undertake  to  re- 
scind and  annul  its  previous  action  while  sit- 
ting as  a  board  of  equalization  and  review 
granting  the  complaint  and  petition  of  the 
relator  hereinabove  mentioned  and  set  forth, 
and  in  porsnance  whereof  the  respondent 
had  reduced  upon  the  assessment  roll  of  said 
county  for  the  year  1915  the  value  of  the 
personal  property  of  the  relator  to  the  sum 
of  $17,900,  to  which  the  same  had  been  re- 
duced by  the  said  board,  and  to  annul  the 
action  of  the  said  board  with  reference  to 
the  assessments  equalized  and  reduced  In 
any  by  the  resolution  hereinbefore  mention- 
ed by  adopting  at  its  said  meeting  of  Sep- 
tember 17,  1916,  a  resolution  in  the  words 
and  figures  following,  to  wit:  "Commission- 
er J.  M.  Jackson  moved  that  a  former  resolu- 
tion passed  by  this  board  lowering  the  per- 
sonal tax  assessment  against  the  banks  and 
trust  companies  be  rescinded.  Motion  was 
seconded  by  Commissioner  Moody  and  car- 
ried. Commissioner  West  refrained  from 
voting" — and  that  the  said  attempted  action 
of  the  saidyboard  last  mentioned  was  utterly 
Told,  and  was  insuffldent  to  authorize  the 
respondent  to  reraise  upon  the  assessment 
roll  of  said  county  the  assessment  of  the 
personal  property  of  the  relator  first  herein 
mentioned  to  the  original  value  imposed  by 
said  assessor  of  $109,000.  .  Keverth^ess,  in 
pursuance  of  the  said  resolution  mentioned 
in  this  paragraph,  the  respondent  baa  again 
changed  the  valuation  imposed  in  the  assess- 
ment upon  said  roll  of  the  personal  proper- 
ty of  the  relator,  and  replaced  the  same  at 
the  sum  of  $109,000,  as  originally  fixed  by 
him,  and,  although  relator  has  requested  the 
respondent  to  make  the  said  assessment  to 
conform  to  the  reduction  granted  by  tiie 
board  of  county  conunlssioners  as  a  board  of 
equallzatiCHL  In  and  by  resolution,  t^e  re- 
spondent has  utterly  refused  and  cwttnues 
to  refuse  so  to  do,  and  has  undertaken  to 
levy  a  tax  upon  said  personal  property  for 
atato,  county,  and  acSioDl  subdlstrlct  pur- 
poaea  at  tbs  rate  fixed  thenar  upon  a  valna- 
Uon  <Hi  aald  peoraonal  property  in  the  aum  ot 


$109,000.  and  the  said  aasessment  rtSl  at  said 
Hillsborough  county  tor  tlie  year  10U!  la 
now  In  the  possession,  custody,  and  control 
of  reiqiondent 

The  respondODt,  8.  B.  Sparkman,  as  tax 
assessor  of  HlUabcnough  county,  IBla.,  was 
commanded  forthwith  to  enter  in  the  assess- 
ment roll  oC  Hillsborough  coun^,  Ela.,  for 
Qie  year  1016  in  the  assessment  therein  of 
the  personal  property  of  the  said  Bank  aS. 
Ibor  City  on  said  roll  for  ttie  year  1916  a 
valuation  of  $17,900,  and  to  levy  upon  said 
mi  against  said  property  taxes  for  state  and 
county  and  eubschool  district  purposes  at 
the  rate  fi^  therefcnr  upon  the  valuation 
last  mentifnied,  or  to  show  cause  for  not  do- 
ing so. 

The  reqwndent  demurred  to  the  altemar 
tlve  writ  on  die  following  grounds : 

"First  That  mandamua  is  not  the  appropri- 
ate remedy. 

"Second.  That  mandamoB  does  not  lie  to  meet 
the  case  alleged  by  the  relator. 

"Third.  The  facts  recited  and  alleged  In  the 
alternative  writ  do  not  entitle  the  reUtor  to  the 
relief  asked  for  or  to  any  reUef. 

"Fourth.  The  facta  alleged  and  recited  in  the 
altematiTe  writ  fail  to  idiow  that  the  relator 
made  a  return  of  his  personal  property  to  the 
respoDdent  and  that  the  same  was  specified  un- 
der oath. 

"f^fth.  The  said  alternative  writ  fails  to  show 
that  the  relator  made  a  return  to  the  respondent 
of  his  personal  property  under  oath,  and,  so 
failing,  he  had  no  legal  right  to  complain  of  the 
valuation  made  by  the  assessor  of  the  said  per- 
sonal property. 

"Sixth.  From  the  facts  alleged  and  recited  in 
the  alternative  writ  it  appears  tliat  it  was  un- 
lawful for  the  county  commiasioners,  acting 
OS  a  board  of  equalization  or  otherwise,  to  low- 
er the  assessment  of  the  personal  property  of 
the  relator  as  assessed  by  the  respondent. 

"Seventh.  From  the  facts  and  rentals  set 
forth  in  the  alternative  writ  the  tmard  of  county 
commissioners  was  without  authority  to  hear 
complaints  and  receive  testimony  in  regard  to 
the  personal  assessment  of  said  relator  and  to 
lower  the  same  from  the  sum  of  $109,000  to  the 
sum  of  S17.9O0,  or  to  any  other  sum. 

"Eighth.  The  facts  and  recitals  in  the  alter- 
native writ  show  that  the  said  board  of  county 
commiasioners  of  Hillsborough  county  on  or 
about  the  17th  day  of  September,  A.  D.  191!^ 
rescinded  its  former  action  or  resolution  where- 
by the  said  hoard  undertook  to  reduce  the  per- 
sonal assessment  of  the  relator  from  l^e  amount 
assessed  bytbe  respondent. 

"Xinth.  The  alternative  writ  contains  no  posi- 
tive allegations  or  recitals  showing  that  the  re- 
spondent, in  assessing  the  personal  property  of 
the  relator,  in  any  way  discriminated  against 
said  relator  or  was  in  any^  way  guilty  of  an 
abuse  of  his  discretion  and  judgment  in  the  fix- 
ing of  valuations. 

"Tenth.  Under  the  law  the  respondent  is 
without  power  at  this  time  to  either  lower  or 
increase  the  valuation  of  the  assessment  of  the 
relator's  personal  property. 

"Eleventh.  The  allegatioDs  and  recitals  in  the 
said  alternative  writ  are  vague,  Indefinite,  and 
uncertain." 

The  court  overruled  the  demurrer  to  the 
alternative  writ,  and,  the  respondent  having 
declined  to  file  any  further  pleadings,  a  per- 
emptory writ  was  awarded  and  obeyed,  and 
the  req;KHident  toolt  writ  of  uror. 

A  pecf  wniance  ot  the  leaulnmoitB  of  a 
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peremptory  writ  of  mandamus  la  not  a  bar 
to  an  api>eal  from  tlie  Judgmrait  awarding  the 
writ  County  Commls^oners  of  Polk  County 
V.  Jobnson,  21  Fla.  577. 

The  applicable  provisions  of  law  are  as  fol- 
lows: 

"The  Legislature  shall  provide  for  a  uniform 
*  *  *  rate  of  taxation,  snd  s^iall  iwescribe 
Buch  regulations  aa  shall  secure  a  juBt  valua- 
tioD  of  all  property,  both  real  and  persoimi.  e 
cepting  such  property  as  may  be  exempted  by 
law  for  municipal,  educational,  literary,  sden- 
ti&c,  religious  or  charitable  purposes." 

Section  1,  art.  9,  Const. 

"Sec.  Ifl.  It  is  hereby  made  the  duty  of  every 
person  owning  or  havmg  the  control,  manage- 
ment,  custody,  direction,  supervision  or  agency 
of  property  <a  whatsoever  character  that  is  sub- 
ject to  taxation  under  the  laws  of  this  state,  to 
return  the  same  for  taxation  to  the  county  as- 
eesaor  of  taxes  in  the  proper  county,  or  to  other 
proper  officer,  on  or  before  the  first  day  of  April 
of  each  and  every  year,  giving  the  character  and 
the  true  cash  value  of  the  same,  as  required  by 
law,  and  upon  failure  to  do  so  the  assessment 
and  valuation  made  by  the  assessing  officer  or 
officers  shall  be  deem^  and  held  to  be  bioding 
apoa  such  owner  or  other  person  ot  corporation 
interested  in  such  property,  uul^BS  complaint 
is  made  of  sudi  assessment  and  valuation  on  the 
day  Bet  for  hearing  complaints  and  receiving 
testimony  as  to  the  value  of  any  property,  real 
Or  personal,  as  fixed  by  the  coun^  assessor  of 
taxes. 

"Sec.  17.  Uvery  county  assessor  of  taxes  shall 
require  any  person  giving  In  the  amount  or  Ust 
of  his  personal  property  to  make  oath  before 
him  that  the  same  is  full  and  correct,  and  any 
peraon  refusing  to  take  such  oath  shall  not  be 
permitted  afterwards  to  reduce  the  valuation 
made  by  such  county  assessor  of  taxes  of  his 
personal  property  for  that  year.  The  valuation 
of  any  item  of  property,  real  or  personal,  by 
the  taxpayer,  shall  in  no  case  prevent  the  coun- 
ty  assessor'  of  taxes  from  determining  its  true 
value,  and  if  he  shall  ascertain  or  have  reason 
to  believe  that  the  valuation  of  any  item  of 
property  is  too  small,  he  shall  increase  t'he  same 
to  its  true  value.  If  any  taxpayer  feels  aggriev- 
ed at  the  valuation  placed  Upon  any  item  of 
property  by  the  county  assessor  of  taxes,  he 
shall  complain  to  the  county  commissioners  at 
their  meeting  in  August,  that  the  valuation  may 
be  properly  adjusted. 

"Sea  is.  All  personal  estate  liable  to  taxation, 
the  value  of  which  shall  not  have  been  spedfied 
under  oath  as  afor^udd,  shall  be  estimated  by  the 
county  assessor  of  taxes  at  its  true  cash  value, 
according  to  his  best  judgment  and  information, 
and  his  failure  by  neglect  or  refusal  to  make 
such  estimate  shaU  be  a  cause  of  suspension  by 
the  Governor." 

"Sec.  23.  The  county  assessors  of  taxes  shall 
complete  the  assessment  rolls  of  their  respec- 
tive counties  on  or  before  the  first  Monday  in 
July  in  every  year,  on  which  day  such  assessors 
shall  meet  with  the  board  of  county  commission- 
ers at  the  derk's  office  of  their  respective  coun- 
ties for  the  purpose  of  hearing  complaints  and 
rciSiving  testimony  as  to  the  value  of  any  prop- 
erty, real  or  personal,  as  fixed  by  the  counl^  as- 
sessor of  taxes,  of  perfecting,  reviewing  and 
equalizing  the  assessment,  and  may  continue  in 
session  for  that  purpose  from  day  to  day  for 
one  week,  or  as  lon|;  as  shall  be  necessary.  Sue 
notice  of  such  meeting  shall  be  given  by  publica- 
tion in  a  newspaper  published  in  such  county, 
or  by  posting  a  notice  at  the  court  house  door, 
if  there  be  no  newspaper  published  in  the  coun- 
ty, at  least  fifteen  days  oefore  the  board  will 
be  in  session  for  the  purpose  of  hearing  com- 
plainte  and  receiving  testimony  as  to  the  value 
of  any  property  as  fixed  and  assessed  by  the 
oounty  assasaor  of  taxes:   Provided,  that  the 


county  commissioners  of  any  county  uiay,  if 
they  deem  it  necessary,  extend  the  time  for  tiu 
completion  of  such  assessment  roll  and  tor  the 
purpose  of  revising  and  equalizing  the  assess- 
ment, a  similar  extension,  not  exceeding  ttdrt? 
days,  giving  due  notice  and  an  opportunity  to  be 
heard  as  to  the  aasessment  and  values  as  herein- 
before provided.  Should  the  board  increase  the 
value  fixed  by  the  county  assessor  of  taxes  of 
any  real  estate  or  personal  property,  due  notice 
thereof  shall  be  given  to  the  owner  or  agent 
of  such  property  by  publication  in  a  news- 
paper published  in  such  county,  or  post- 
ing a  notice  at  the  courthouse  door,  u  uiere 
be  no  newspaper  published  in  the  county,  at 
least  fifteen  days  before  the  board  will  be  In 
session,  to  hear  any  reason  that  such  per- 
sons may  desire  to  give  why  the  valuation  ^ed 
by  the  board  shall  be  changed.  The  board  of 
county  commissioners  shall  meet  on  the  drst 
Monday  in  August  or  September  of  each  year 
for  the  purpose  of  hearing  complaints  from  own- 
ers or  agente  of  any  real  estate  or  personal  prop- 
er^ the  value  of  which  shall  have  been  fixed  by 
the  assessor,  or  changed  bj  them,  and  for  that 
purpose  the  board  shall  sit  as  long  ss  It  may 
be  necessary. 

"Sec.  24.  The  board  of  county  commissioners 
shall  have  full  power  to  equalise  the  assessment 
of  the  real  estate  or  personal  property  in  their 
respective  counties,  and  for  that  purpose  may 
raise  or  lower  the  value  fixed  by  the  county  as- 
sessor of  texes  on  any  particular  piece  of  real 
estate,  or  item  or  items  of  personal  property." 

"Sec.  66.  The  county  assessor  of  taxes  and 
the  board  of  county  commissioners  of  each  and 
every  county  in  this  sUte  shall  comply  with 
the  requirements  of  section  23  of  this  act" 

Sections  16,  17,  18,  23,  24,  and  6ft,  c.  5596, 
Acts  of  1907,  approved  June  18,  1907. 

[1]  If  the  county  oommisaloners  were  au- 
thorized to  make  the  reduction  In  the  rela- 
tor's personal  property  assessment,  and  were 
not  authorized  to  rescind  the  action  taken, 
the  relator  had  a  right  to  require  the  tax 
assessor  to  make  the  assessment  on  the  valu- 
ation as  reduced ;  therefore  the  important  in- 
quiry Is  whether  the  reduction  was  duly  or- 
dered and  the  order  not  legally  revoked  so  as 
to  affect  the  respondent's  legal  duty  when  the 
alternative  writ  was  issued.  The  alternative 
writ  alleges  that  the  valuation  fixed  by  the 
tax  assessor  "was  excessive,  unjust,  and  in- 
equitable" and  in  violation  of  the  require- 
ments of  the  Constitution  as  to  "a  uniform 
and  equal  rate  of  taxation"  and  "a  Just  valu- 
ation of  all  property,  both  real  and  personal," 
and  the  findings  of  the  commissioners  when 
they  ordered  the  reduction  In  valuation  ex- 
pressly state  that  It  appears  from  the  facts 
and  figures  as  submitted  that  the  personal 
pr<^erty  assessment  of  the  relator  bank 
♦  •  *  is  unjust  to  said  bank  •  •  * 
disproportionate  to  other  assessments  as 
against  private  individuals  and  corporations, 
and  wholly  without  any  basis  or  foundation 
whatsoever."  "A  just  valuation  of  all  prop- 
erty" Is  not  secured,  as  is  mandatorily  re- 
quired by  the  Constitution,  when  the  assess- 
ment valuation  of  some  proper^  Is  higher 
proportionately  than  the  valuation  put  up(Hi 
other  property  assessed  for  the  same  purpose; 

In  view  of  the  above-stated  allegations  of 
the  alternative  writ  and  of  the  findings  of  the 
county  commissioners,  it  may  be  aasomed 
that  the  county  commissioners  adopted  the 
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SQbsequent  resolution  of  September  17th  pur- 
porting to  rescind  the  resolution  "lowering 
the  personal  tax  assessment  against  the 
bank,"  on  the  theory  that  the  commissioners 
had  no  power  to  rednoe  the  valnatloii  In  the 
flrst  instance. 

.  In  apparent  conformity  with  this  assump- 
tion it  Is  argued  by  cotmsel  for  the  plaintiff 
in  error  that  the  county  commissioners  liad 
no  power  to  make  the  reduction,  since  eection 
2  of  (diapter  5606,  approved  May  22,  1907, 
amending  section  526,  General  Statutes  of 
1906,  sfaonid  be  applied  in  connectl<m  with 
the  proTlslons  of  the  general  revenue  law  of 
IdOT.  ber^nbefore  quoted,  and  that,  being 
applicable,  such  section  2  of  chapter  5606  pro- 
vides that  "it  shall  be  unlawful  for  the  coun.- 
ty  commissioners  to  lower  the  assessment  of 
any  personal  property  given  in  by  the  owner 
or  assessed  by  the  assessor,  which  shall  not 
have  been  spedfled  under  oath,"  thereby  mak- 
ing the  reduction  Illegal,  since  it  is  alleged  by 
the  relator  taxpayer  that  it  did  not  specify 
its  property  under  oath. 

Chapter  0605,  claimed  by  the  respondent  to 
be  in  force,  is  as  follows: 

"An  act  to  amend  sectioni  625  and  626  of  the 
General  Statutes  of  the  State     Florida,  fe> 
lating  to  taxation  and  finance. 
"Be  it  enacted  by  the  Legislature  of  the  state 

of  Florida: 

"Section  1.  That  section  625  of  the  General 
Statutes  of  Florida,  relating  to  taxation  and 
finance,  be,  and  the  same  is  hereby  amended  so 
as  to  read  as  follows: 

"  '625.  Review  by  Oouniv  OotnmUtionera,— 
The  assessors  shall  complete  the  assessment  rolls 
<rf  their  respective  counties  on  or  before  the 
first  Monday  of  July  In  every  year,  on  which 
day  such  sssessors  ^all  meet  with  the  board  of 
county  commissioners  at  the  clerk's  office  of 
their  respective  counties  for  the  purpose  of  re- 
viewing and  equalizing  the  assessment,  and  may 
continue  in  session  for  that  purpose  from  day 
to  day  for  one  week,  or  as  long  as  shall  be 
neceisary:  Provided,  that  the  county  commis- 
sioners of  any  county  may,  if  they  deem  it  nec- 
essary, extend  the  time  for  the  completion  of 
such  assessment  roll,-  Should  the  board  increase 
the  value  fixed  by  the  assessor  of  any  real  es- 
tate or  personal  property,  due  notice  thereof 
shall  be  given  to  the  owner  or  agent  of  such 
property  by  put^icatlon  in  a  newspaper  pub- 
usbed  In  such  county,  or  by  posting  a  notice  at 
the  courthouse  door  if  there  he  no  newspaper 
published  in  the  county,  at  letst  fifteen  days  be- 
lore  the  board  will  be  in  sesrion,  to  hear  any 
reasons  tbst  such  persons  may  dedre  to  give 
wliy  the  valuation  fixed  by  the  board  shall  be 
duuDged.  The  board  of  county  commissioners 
■hall  meet  on  the  first  Monday  ia  August  of 
each  year  for  the  purpose  of  hearing  complaints 
from  the  owner  or  agent  of  any  real  estate  or 
personal  property,  the  value  of  which  shall  have 
been  fixed  by  the  assessor,  or  changed  by  tbem, 
and  for  that  purpose  the  board  sball  sit  as  long 
as  may  be  necessary.* 

"See.  2.  That  section  526  of  the  General  Sta^ 
utes  of  Florida,  relative  to  taxation  and  finance, 
be,  and  the  same  Is  Iwreby  amended  so  as  to 
read  as  follows: 

*"SSB.  ISgualaatton  of  Aawatmentt.— The 
board  of  county  commisstonen  shall  have  full 
power  to  equalize  the  assessment  of  the  real  es- 
tate and  personal  property  in  their  respective 
counties  and  for  that  purpose  only  may  raise 
or  lower  the  value  fixed  by  the  assessor  on  any 
particular  pieM  at  veal  estate  or  personal  prop- 


erty. It  shall  be  unlawful  for  Uie  county  come 
missioners  to  lower  the  assessment  of  any  per* 
sonal  property  given  in  by  the  owner  or  assess- 
ed by  the  assessor  which  shall  not  have  been 
specified  under  oath.  The  «)unty  commissioners 
foiling  to  obey  this  provision  shall  be  subject  to 
a  fine  of  fifty  dolkrs  each,  and  snspenston.* 

"Sec.  3.  That  all  laws  and  parts  of  laws  !n 
connict  with  this  act  be  and  the  same  are  here- 
by repealed. 

"Sec.  4.  That  this  act  shall  take  effect  from 
and  after  its  passage  and  approval  by  the  Gov- 
ernor. 

"Approved  May  22,  190T.'» 

The  statutes  of  the  state  enacted  at  a  ses- 
sl(m  of  tlie  Legislature  are  not  numbered  ot 
printed  with  reference  to  the  date  of  their 
passage  or  approval.  Chapter  5605  was  ap- 
proved and  took  ^ect  upon  Its  apj^al^ 
May  22,  1907.  Chapter  6086,  according  to 
the  printed  o^teB  thereof,  was  api^ved  and 
became  ^active  June  1%  1907.  The  latter 
is  a  gmeral  rerorae  law  "relating  to  tax  aa- 
sesaments  and  collecttoo  ct  revenue."  The 
former  ammded  two  aectlons  of  the  prior 
general  revenue  law  (chapter  4322,  Acta  of 
1885) ;  the  same  being  re-enacted  as  sections 
626  and  626  of  the  General  Statutes  of  1906. 

[2-B]  In  the  absence  of  express  r^eals  w 
irreconcilable  r^ognancy,  the  effect  of  the 
lattw  statute  upon  a  former  ooib  affecting  ttie 
same  subject  depends  upon  the  intent  of  the 
lawmakli^  power;  and  this  la  tme  whether 
the  two  statutes  are  passed  at  the  same  ses- 
sion or  at  dlfferuit  sessions  of  the  Leglala- 
tnre.  The  Intent  of  a  statute  Is  to  be  deter- 
mined by  a  coniedderation  of  the  language 
used,  the  subject-matter,  the  purpose  design- 
ed to  be  accnupUshed,  and  all  other  rderant 
and  proper  matters  that  may  assist  In  as- 
certaining the  leglalatlTe  Intent.  A  general 
statute  covering  an  entire  suhject-matter,  and 
manifestly  designed  to  embrace  all  the  rego- 
lationa  of  the  subject,  may  supersede  a  former 
statute  corerlng  a  pwtlon  only  of  the  subject, 
when  such  Is  the  manifest  intut,  evm  thoo^ 
the  two  are  not  wholly  repugnant  ^ere 
there  la  material  repugnance  In  statutmy  reg- 
ulations, or  where  there  is  anything  from 
whldi  an  intent  that  a  iater  act  shall  super- 
sede a  prior  act  may  be  fairiy  Inferred,  it 
win  be  given  that  effect,  particularly  when 
the  later  act  covers  a  broader  general  subject 
and  contains  a  portion  of  the  iiartlcnlar  pro- 
vlBlone  of  the  former  act,  and  adds  to  some 
portl(His  and  osiits  other  porticms  of  Bu<di 
particular  provisions  so  as  to  make  such  par- 
ticular regulations  ctmtalned  in  the  prior  act 
conform  to  the  purpose  and  policy  of  the  later 
act,  covering  a  broadw  subject,  Inidnding  the 
leeser. 

[6,  7]  In  enacting  chapter  6686,  approved 
Jtme  18, 1907,  covering  the  broad  general  sub- 
ject of  the  assessment  of  pn^rty  and  the 
collection  of  taxes,  ln<duding  matters  properly 
connected  with  eadi  general  subject,  the  in- 
clusion in  such  chapter  of  the  new  matter 
contained  In  section  16  and  other  sections  of 
the  act,  and  the  re-enactment  of  section  625 
as  amended  with  further  amendment,  and  the 
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re-«iactnient  ct  a  porUon  section  626  <tf 
the  Goieral  Statutes  ot  1906  as  amended 
chapter  6605,  and  the  omission  of  another  por- 
tlcm  ot  amended  8ectl<«i  K26,  considered  In 
connection  with  the  policy  and  purpose  shown 
by  the  other  Bectlons  of  chapter  5696  s^  ont 
herein,  the  Legislature  clearly  Indicated  an 
Intent  that  the  later  act  shall  supersede  the 
Conner  statute^  ooverlng  only  a  portion  of  the 
snhject-matter  that  Is  fully  covered  by  the 
complete  regulations  of  the  latw  act.  This 
is  obviously  the  Intent  wfa«i  It  uipenrs  that 
the  ami^dmoit  made  by  section  1  of  chapter 
6606  to  section  526  merely  gave  the  comity 
commtsaloners  authoiUy  to  equalize  the  aa* 
aessment  values  of  perstmal  pn^rt7  as  well 
as  real  estate,  and  when  It  further  aroears 
that,  in  considering  the  entire  subject  upon 
tbe  raiactment  of  the  lat»r  general  statute 
coverli^  the  whole  matter,  the  amraidment 
made  to  section  BSa  ot  tbe  Gmeial  Statutes  of 
1906  by  chapter  6606  as  to  power  to  equalise 
assessments  of  personal  property  was  re- 
tained, and  the  latter,  portikm  of  the  section, 
making  It  "unlawful  tot  the  county  commis- 
Bloners  to  lower  the  assessment  o£  any  per^ 
sonal  properly  given  In  by  owner  <a  assessed 
by  the  assessor  whldi  shall  not  have  been 
specified  under  oath,"  was  omitted  from  the 
later  act,  covering  the  entire  subject  and  pro- 
viding complete  and  in  scnoe  respects  new 
and  different  regulationa  indicating  the  then 
purpose  and  policy  of  the  lawmakers.  See 
Dees  V.  Smith.  65  Fla.  66S.  46  South.  ITS; 
Jemigan  v.  Holden,  84  Fla.  680,  16  South. 
413. 

This  case  is  essentially  different  tnm  Luke, 
a  Slav^  T.  State.  6  Fia.  186.  Domett  v.  Walter, 
16  Fla.  366,  Gurry  v.  Lehman.  56  Fla.  847.  47 
South,  18,  State  v.  Southern  Land  &  Timber 
Co.,  45  Fla.  874.  88  South.  999.  State  v.  Com- 
missioners of  Tolusla  County,  28  Fla.  793, 10 
SonUi.  14,  and  other  s<Hnewhat  similar  cases, 
where  two  acts  were  hdd  to  cq>erate  etmcur- 
rently,  and  <nie  not  being  designed  to  super- 
sede the  other. 

The  two  sections  of  diapter  6606  approved 
Hay  22,  1007,  having  hem  in  substance  re> 
enacted  with  addlti<m8  to  erne  and  omission 
from  tbe  other  as  secthns  28  and  24  diap- 
ter  KJ06,  approved  June  18,  1907.  along  with 
c(»nplete  regnlaticms  of  the  whole  general  sub- 
ject of  the  assessment  and  collection  of  state 
and  county  taxes,  <diapter  6605  is  thweby 
superseded  and  rendered  inoperative^  See 
sectim  526,  Compiled  Laws  ot  1914,  and 
notea  Aa  a.  result  of  this  the  xvovision  of 
section  526  at  the  General  Statntea  of  1906, 
as  amended  by  section  2  of  chapter  5606,  ap- 
proved Blay  22, 1907,  that  "It  shall  be  unlaw- 
ful for  the  county  commisBloners  to  lower  the 
assessment  of  any  personal  property  given  In 
by  the  owner  or  assessed  the  assessor, 
which  shall  aot  have  been  spedfled  nnd«r 
oath,**  is  not  in  force  since  dbapter  5596,  ap- 
proved June  18,  1907,  took  effect  This  being 
80,  the  county  commissioners  were  authorized 
by  secUwi  24  of  Ohmiter  6696  to  "raise  or  low- 
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er  the  value  fixed  by  tbe  county  assessor  of 
taxes  on  any  particular  •  •  •  item  or 
items  of  perstmal  property,"  including  that 
belonging  to  the  r^tor,  whether  the  relator 
had  returned  Its  property  under  oath  or  not; 
as  they  did  by  tbe  resolution  at  August  7, 
1916,  herein  quoted.  The  merits  of  the  re^ 
ductlon  In  valuation  are  not  here  for  consid- 
eration. 

Sections  16,  23,  and  24  provide  spedflcally 
tta  stated  meetings  of  the  county  commis- 
slwiers  as  a  board  ot  eanallzation  and  for 
hearings,  uid  also  give  power  to  equalize 
assessments  of  both  real  and  personal  prcqier- 
ty.  The  provisions  and  limltathms  of  these 
sections  have  reference  to  the  rights  ot  tax- 
payers and  due  process  of  law  In  levying  tax 
burdens;  and,  if  they  are  not  snlntantiaUy 
complied  with,  the  taxpayer  Is  not  bound  hy 
the  actlCHi  taken.  See  Clark-Bay-JTohnson  Co. 
V.  WtUlford,  62  Fla.  463,  66  South.  938; 
Starks  V.  Sawyer,  56  Fla.  606,  47  South.  US. 

Section  27,  c.  5696,  provides  that  the  coun- 
ty commissioners  shall  In  October  examine 
and  compare  the  original  tax  roll  with  the 
two  copies  required  to  be  made,  and  make  In- 
dorsements thereon  that  they  are  correct, 
the  assessor  being  present  '*to  correct  all 
mistakes  and  Inaccuracies,"  and  that  war- 
rants annexed  to  one  of  the  tax  books  glv- 
ing  to  the  tax  collector  authority  to  collect 
the  taxes  assessed  "shall  be  recorded  In  the 
minutes  of  the  board  of  county  commission- 
ers, and  the  county  commissioners  shall  not 
have  power  to  change  any  assessment  after 
the  copies  [of  the  tax  roll]  bare  been  deliv- 
ered," etc.  ,Thi8  latter  provision  mani- 
festly relates  to  "mistakes  and  inaccuracies," 
and  does  not  give  to  the  county  commission- 
ers authority  to  raise  an  assessment  duly 
lowered  and  fixed  in  equalizing  all  tax  as- 
sessments after  the  time  for  equalizing  has 
passed  and  tbe  county  commissioners  have 
adjourned  sine  die  at  a  meeting  held  under 
statutory  requirement  for  that  purpose. 
Such  a  construction,  in  the  absence  of  other 
authority,  would  make  the  provisitm  lacking 
in  due  process  of  law. 

The  county  commissioners,  as  appears  from 
the  allegations  o£  the  writ  demurred  to,  ad^ 
joumed  sine  die  as  a  board  of  equalization 
on  August  11,  1015,  without  Increatdng  the 
valuations  of  any  real  estate  or  personal 
property  as  fixed  by  the  tax  assessor,  and  no 
complaints  were  made  with  reference  to  any 
other  assessments  than  those  that  were  re- 
duced as  shown  by  this  alternative  writ,  and 
the  county  commissioners  having  no  com- 
plaints to  ctmsider  at  their  meeting  in  Sep- 
tombw,  adjourned  sine  die  as  a  Ixiard  of 
equalization  and  review  to  hear  complaints 
as  to  assessments.  Aa  the  relator's  assess- 
ment was  reduced  at  the  August  meeting,  as 
the  commissioners  bad  authorl^  to  dS  under 
the  statute,  and  as  the  board  adjinimed  sine 
die  August  11  and  again  on  Septembn-  6, 
1816,  when  the  meedngs  requited  by  the 


71  SOUTHERN  REPOBTKB 


Digitized  by  Google 


FUU) 


JACKSON 


V.  STATE 


41 


statute  were  beld,  and  presumably  equaliza- 
tion was  completed,  the  board  of  county  com- 
missioners were  without  authority  subse- 
quent to  such  completion  of  equalization  and 
adjournment  sine  die  to  In  elfect  raise  the 
relator's  assessed  valuations  from  the 
amounts  to  which  they  were  previously  re- 
duced, since  the  power  to  equalize  valuations 
ft>r  taxation  Is  special  and  limited,  and 
the  lawmakers  bad  made  no  provision  for 
such  subsequent  action  and  provided  no  no- 
tice to  the  person  whose  assessment  la  thus 
raised  after  having  been  reduced  and  fixed 
on  its  merits  as  stated  In  the  resolution; 
there  being  no  question  of  making  the  assess- 
ment speak  the  truth  In  accordance  with  ac- 
tion duly  takes  within  the  limited  authority 
to  equalize  valuations  subject  to  the  statu- 
tory requirements  ha  to  time  and  notice  with 
opportunity  to  be  heard.  The  rights  required 
the  relator  with  reference  to  the  assess- 
ment against  him  by  virtue  of  the  previous 
action  duly  taken  and  not  set  aside  by 
competent  authority  cannot  be  taken  away 
by  subsequent  a^l<Hi  of  the  board  that  is  not 
provided  for  by  law,  since  that  would  be  a 
deolal  oi  due  process.  See  Fiencli  t.  Bar- 
ney Goonty,  8S  Or.  418,  54  Pac.  211;  87  Oyc. 
10B6. 

Erea  If  the  relator  had  actual  notice  and 
was  heard  before  the  rescinding  action  was 
taken,  this  does  not  afford  due  process  or  nxt' 
der  legal  the  actlcm  that  was  taken  without 
antbmitr  of  law.  See  Ooe  t.  Armour  Ferti- 
liser Works,  287  C.  8.  418,  35  8np.  Ot  625, 59 
L.  Bd.  1027. 

Ko  question  ct  fraud  or  ImpogltioD  or 
derieal  misprision  la  presented  here. 

Sectlni  23,  c.  6686,  provides  for  a  meeting 
of  the  county  commissioners  on  the  first 
Monday  In  August  or  September  fbr  the  pur- 
pose of  bearing  cconplalnts  ot  valuations  fix- 
ed by  the  tax  assessor  or  changed  br  the 
commissioners,  "and  for  that  purpose  the 
board  may  sit  as  long  as  It  may  be  neces- 
sary." Bat  Is  tids  case  the  board  had  sat 
as  long  ai  it  deemed  necessary,  and,  there 
being  no  ocsnplalnts,  the  board  adjourned  sine 
die  as  a  board  of  equalization.  The  county 
commisslonerB  hare  no  general  power  In  mak- 
ing tax  assessments  but  only  such  wedal  and 
limited  power  as  Is  specifically  conferred  by 
■tatntes  to  secure  equalization  cttax  values. 
When  that  power,  as  specially  conferred,  la 
exercised,  and  final  adjournment  Is  taken, 
their  special  power  as  a  board  of  equaliza- 
tion ceases,  particularly  when,  as  in  this 
case,  the  power  Is  limited  and  {lartlcular, 
and  in  no  sense  general,  as  are  other  pow- 
ers conferred  upon  the  commissioners  with 
reference  to  general  county  matters.  Such 
cases  as  Parker  v.  Evening  News  Publishing 
Co.,  64  Fla.  644,  49  South.  309.  and  Bowden 
T.  Bicker,  69  South.  694.  are  not  controlling 
here.  In  this  case  It  is  alleged  and  admit- 
ted by  demurrer  that  there  were  no  com- 


plaints for  the  equalizing  board  to  consider 
at  Its  statutory  meeting  in  September,  and 
that  the  board  adjourned  sine  die,  and  did 
not  undertake  to  adjourn  its  sittings  to  any 
further  day  as  a  board  of  equalization  and 
review  or  to  hear  complaints  touching  the 
said  assessment  roll.  Tbe  special  and  limited 
power  to  equalize  assessments  having  been 
exercised,  and  the  duty  completed,  the  stat- 
ute does  not  either  expressly  or  impliedly 
give  authority  to  have  a  subsequent  meeting 
to  change  assessments  fixed  In  due  course  of 
law. 
Affirmed. 

TAYLOR,  a  J.,  and  SHACKLBFOED, 
OOOKRBLL,  and  ELLIS,  JJ„  concur. 


JACKSON  V.  STATB. 
(Supreme  Ooort  of  Slorlda.    Feb.  15,  1916.) 

(Byttahiu  by  the  Court.) 

1.  Cbucinai.  Law  «»382— Evidence— Mate- 

BIAUTY. 

In  a  prosecution  for  murder,  proffered  tes- 
timony by  the  defendant  that  the  justice  of  the 
peace  who  conducted  the  preliminary  examina- 
tion of  the  defendant  permitted  hun  to  ^ve 
bond,  awaiting  the  action  of  the  grand  Jury,  Is 
properly  excluded  as  being  immaterial. 

[Ed.  Note.— For  other  eases,  see  Orimioot 
I^.  Cent.  Die  K  847-864;  Dee.  Dig. 

2.  CBUiirAii  Law  «ts»1160—VKaDioT— Evi- 
dence. 

When  the  trial  court  concutB  in  the  ver- 
dict rendered  by  a  jury  by  denying  the  motion 
for  a  new  trial,  and  uiere  is  evidence  to  sup- 
port it,  an  appellate  court  should  refuse  to  dis- 
turb it,  in  the  absence  of  any  showing  that  the 
jurors  muat  have  been  improperly  influenced  by 
considerationB  outside  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  3084 ;  Dec  Dig.  «=»1160.] 

Error  to  Circuit  Court,  Walton  Coun^; 
Cephas  L.  WMson,  Judge. 

John  Jackson  was  convicted  of  murder  In 
the  second  degree,  and  brings  error.  Af- 
firmed. 

S.  K.  Glllis,  of  De  Fnniak  Springs,  for 
plalntlfT  In  error.  T.  F.  West,  Atty.  Gen., 
and  G.  O.  Andrews,  Asst  At^.  Gen.,  for  the 
States 

SHACKLEFOBD,  J.  John  Jackson  waa 
indicted  and  tried  for  the  crime  of  murder 
In  the  first  degree,  and  convicted  of  murder 
in  the  second  degree. 

The  first  and  second  assignments  of  error 
are  as  follows: 

"(1)  The  court  erred  in  refusing  to  allow  the 
plaintiff  in  error  to  Introduce  evidence  that  tbr 
justice  of  the  peace  who  conducted  the  preltan- 
inary  examination  allowed  him  to  give  wmd  to 
await  the  action  of  the  grand  junr. 

"(2)  The  court  erred  in  striking  from  the  tes- 
timony  the  evidence  that  the  plaintiff  in  error 
liad  been  allowed  by  the  justice  of  the  peace  who 
conducted  bis  preliminary  examination  to  sive 
bond  awaiting  the  action  of  the  grand  jury." 
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[1]  We  find  that  the  defendant  waia  sworn 
afl  a  witness  in  his  own  behalf,  and  the  ftrf* 
lowing;  proceedings  then  took  place: 

"I  know  Mr.  Hllson.  Q.  When  he  sent  yon 
down  here  to  jail,  state  whether  or  not  he  said 
you  conid  ^ve  bond.  A.  Ybb,  sir. 

"Mr.  D.  Stuart  Gillis :  I  object  I  don't  tUnk 
that  is  material. 

"The  Court:  Who  said  so? 

"Mr.  8.  K.  Oillis:  The  Justice  of  the  peace. 

'The  Court:  I  d(»i't  think  that  is  material. 
I  don't  see  how  that  testimony  could  affect  the 
trial  as  to  what  some  Justice  ot  the  peace  did  in 
his  court.  fTo  which  ruling  the  attorney  for  the 
defendant  did  then  and  there  except)" 

It  will  be  observed  that  the  witness  an- 
swered the  gnestlon  before  any  objection  was 
interposed  thereto,  and  it  does  not  appear 
that  any  motion  was  made  to  strike  the  an- 
swer. We  think  that  the  trial  judge  was  cor- 
rect In  stating  that  such  testimony  was  not 
material.  It  is  sufficient  to  say  that  these 
two  assignments  have  not  been  sustained. 

[2]  The  third  and  only  remaining  assign- 
ment is  based  npon  the  overruling  of  the 
motion  for  a  new  trial,  the  grounds  of  which 
question  the  sufficiency  of  the  evidence  to 
support  the  verdict.  We  have  carefully  read 
the  transcript  of  the  record,  and  are  of  the 
opinion  that  the  evidence  Is  amply  snfficlent 
As  we  held  in  Maples  v.  State.  68  Fla.  87.  66 
South.  423,  following  nnmerous  prior  deci- 
sions of  this  court: 

"Wh«i  the  trial  court  concars  In  the  verdict 
roDidered  by  a  jury  by  denying  the  motion  for  a 
new  trial,  and  ttiera  is  evidence  to  support  it,  an 
appellate  court  should  refuse  to  disturb  it,  in  the 
aosoice  of  any  showing  that  the  jurors  must 
have  been  improperly  uifluenced  by  conaidera- 
ti<au  outside  the  evidence." 

Judgment  afllimed. 

TAYLOR,  C.  J.,  and  COOKRBLL^  WHIT- 
FIBIiD,  and  ELLIS,  JJ.,  concur. 


STEWABT  V.  DE  LAND-LAKB  HE£/EN 
SPECIAL  BOAD  ANI>  BRIDGE  DIST.  IN 
VOLUSIA  OOtJNTT  et  aL 

(Supreme  Court  of  Florida.     Feb.  15,  1916. 
Rehearing  Denied  March  2,  1816.) 

(BvUabut  by  the  OourL} 

1,  STATDTE8    «=»162  —  REPEAL    BT  IlCPLICA- 

noN— Special  and  General  Acts. 

The  maxim  of  "Leges  posteriorea  priores 
contrariaa  abrc^ant"  is  not  applicable  to  cases 
where  the  precedent  act  is  special  or  particular 
and  the  subsequent  act  is  general;  the  rule  be- 
ing that  a  later  general  act  does  not  work  any 
repeal  of  a  former  particular  statute. 

iEd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  IS  235-237;  Dec.  Dig.  «s=>lti2.1 

2.  StaxiTtes  4=9l62— Repeal— MoDinCATion 
— Gene&al  and  Special  Acts. 

In  tlw  constractlon  of  general  and  spedal 
acts  the  maxim  "Generalia  ^>ecialibap  non 
derogant"  applies,  and  a  general  act  will  not 
be  held  to  repeal  or  modify  a  special  one  em- 
braced within  the  general  terms  of  the  general 
act.  unless  tbe  general  act  is  a  general  revision 
of  the  wiiole  subject,  or  unless  the  two  acts 
are  so  repugnant  and  irreconcilable  as  to  in- 


dicate a  legislative  Intent  that  the  one  dioold 
repeal  or  modify  the  other. 

[Ed.  Not&— For  other  cases,  see  Statutes, 
Cent  Dig.  H  236-237;  Dec  Dig.  ^1G2.] 

3.  Statdtks  4=9l62— Bepkal— MoDincATiON 
— General  and  Spbciax  Acts. 

One  statute  will  not  be  held  to  repeal  a 
fwmer  cme,  unless  there  is  a  positive  repug- 
nancy between  the  two,  or  tbe  latter  was  laear- 
ly  Intended  to  prescribe  the  only  role  whiiA 
should  govern  toe  case  provided  for,  or  it  re* 
vises  the  subject-matter  of  the  tbrmer,  or  ex- 
pressly repeals  it 

[Ed.  Nota— For  other  cases,  see  Statutes, 
Cent  Dig.  U  236-237;  DecTDig.  4s»162.] 

4.  Statutu  «b»1G0  —  Bsnai^  bt  Ihpuoa- 
non— BxpuoHAHOT. 

The  Invariable  rule  of  construction  In  re- 
spect to  tbe  repealing  of  statutes  bv  implication 
is  that  the  earliest  act  remains  ud  force,  un- 
less the  two  are  manifestly  inouudstuit  with 
and  repugnant  to  eadi  other. 

[Ed.  NotSL— For  oth«r  cases,  eee  Statutes, 
Cent  Dig.  i  22»;  Dee.  Dig.  <M50:] 

5.  STAToms  —  CoHsmrcnoN— Laws 
IN  Pabo:  Matebia. 

Laws  should  be  oonstmed  with  reference 
to  the  Constitution  and  tbe  purpose  designed  to 
be  accomplished,  and  In  connection  with  other 
laws  in  pari  materia,  though  they  contain  no 
reference  to  each  otho-. 

{Ed.  Not&— For  other  cases,  see  Statutes, 
Cent  Dig.  }|  302,  303;  Dec  Dig.  «s>225.] 

6;  STATnTBB    <=>225  —  OONSTBUCTIOK — STAT- 
UTES IN  Paktial  Conflict. 

Where  one  statute  in  comnrehensive  terms 
covers  a  subject  and  another  later  statute  em- 
braces only  a  particalsr  part  of  the  same  sub- 
ject, the  two  should  be  coDutmed  together,  un- 
less a  different  legislative  intent  appears;  and 
tbe  statute  relating  to  the  particular  part  of 
the  general  subject  will  operate  as  an  excep- 
tion to  or  qualification  of  the  general  terms 
of  the  more  compr^enslve  statute  to  the  ex- 
tent only  of  the  repugnancy,  If  any. 

[Ed.  Note.~For  other  cases,  see  Statutes, 
Cent  Dig.  «  302.  SOS;   Dec.  Dig.  «b»226.1 

7.  Statdtes  «=9lG8  —  Repeal  bt  Ixfuoa- 

TION— IJEOISLATIVB  INTENT. 

Wtiile  statutes  may  be  impliedly  as  well  as 
ncpressly  repealed,  yet  the  enactment  of  a  stat- 
ute does  not  operate  to  repeal  by  impHeatloa 
prior  statutes,  unless  sneh  Is  destiy  the  leglds.- 
tive  intent 

[Kd.  Notew— For  other  cases,  see  Statotei^ 
Cent  Dig.  {  228;  Dec.  Dig.  ^1B8.J 

8.  Statutes  4^159,  161(1>— BsraaL  bt  Ik- 

PLTCATION— RBPUONANCT— LbOISLATIVB  In- 
1KNT. 

An  intent  to  repeal  prior  statutes  or  nor- 
tions  thereof  may  be  made  apparent  when  thwe 
Is  a  positive  and  irrecondluHe  repugnancy  be- 
tween the  provlslonB  of  a  later  enactment  and 
those  of  prior  existing  statutes.  But  tbe  mere 
fact  that  a  later  statute  relates  to  matters  cov- 
ered in  whole  or  in  part  by  a  prior  statute  does 
not  cause  a  repeal  of  the  older  statute. 

{Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  »  22&,  230,  233,  284;  Dee.  Dig.  «^ 
159.  lOKD.f 

9.  Statutes  ^»161(1)— Oonstbuotioh— Acts 
CovEBiNQ  Saue  Subject. 

If  two  statutes  may  operate  upon  the  same 
subject  without  poedtive  inconsistency  or  re- 
pugnancy in  the  practical  effect  and  conee- 

auences,  thegr  should  each  be  given  the  effect 
esigned  for  tbem,  unless  a  contrary  intent 
clearly  appears. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  if  230,  288,  284;  Dec  Dig.  «»m 
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10.  HioHWATs  «=9l22— Statute— Bepui.  bt 

lUPUCATION. 

Chapter  6782  of  the  Lews  of  1907  has  not 
been  tmealed  bj  chapter  6208  of  the  Laws  of 
1911  (Comp.  Laws  1914,  H  884a-881q).  and 
there  are  no  each  conflicts  m  the  proviaaons  of 
the  two  chapters  that  tbey  caimot  Mand  to- 
gether and  each  be  operative. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Gait  Dig.  H  380.  393;  Dea  Dig. 

11.  CoNffnTtmoNAL  Law  «=»4S— Coksteuo- 
TioN  IN  Favob  or  Validitt  of  Statdtb. 

Oar  state  Constitution  is  a  limitatioQ  up- 
on power;  and  unless  legislattcm  duly  passed  be 
clearly  contrary  to  some  express  or  implied  pro- 
hibition  contained  in  the  Constitution,  the 
oourts  have  no  authority  to  pronounce  it  in- 
valid. 

[Ed.  Note.— For  other  cases,  see  Gonstitutioii- 
al  Law,  Gent  Dif.  |  46:  Dec.  Dig.  «s>48; 
Statutes,  Gent  IMg;  {  56.} 

12.  OonarrmmoMAi.  Law  «=>48,  70(3)— Ju- 

DIOXAI.  POWKK— POLtOT    OV  STATUTB— Dx- 

TEKMINATION  BT  COUBTfl. 

The  reasonableness  or  justice  of  a  delib- 
erate act  of  the  Legislature,  the  wisdom  or  folly 
thereof,  the  policy  or  motives  prompting  it  so 
long  as  the  act  does  not  ooDtravme  some  por- 
tion of  the  orsanic  law,  are  all  matters  for  leg- 
islative consideration,  and  are  not  subject  to 
jodidal  controL  courts  are  bound  to  up- 

notd  a  statute^  unless  it  Is  clearly  made  to  ap- 
pear beyond  a  reasonaMe  doubt  Uiat  It  is  un- 
constitutional. 

[Ed.  Note.- For  other  cases,  see  Constitution- 
al Law.  Cent  Dig.  H  46,  131;  Dec.  Dig.  «s» 
48k  70(8);  Statutes.  Gent  Dig.  |  66.} 

13.  OONBTITnTIONAI.  LAW  ^3»70^)  —  JUDI- 
CIAL PowBB— PoLiOT  or  Statutb— Fbot- 

INCX  or  GOUBTS. 

Where  a  statute  does  not  violate  the  fed- 
«ral  or  state  Constitution,  the  legislative  will 
is  supreme,  and  its  policy  Is  not  subject  to  re- 
view by  the  courts,  whose  province  is  not  to 
r^iilate,  but  to  effectuate,  the  policy  of  the 
law  as  expressed  in  valid  statutes. 

[Ed.  Note. — For  other  cases,  see  ConstitntiMi- 
al  Law.  Cent  IMg.  S  131;  Dec.  Dig.  ^70<3).] 

14.  OoNBTiTUTioiTAi:.  Law  «S)<i0— Lbgibz^- 

nVB  POWKB^SCOPB. 

Oreat  latitude  should  be  accorded  to  the 
Legtaiatnra  in  tb»  exravise  of  ita  proper  pow- 
eva. 

[Ed.  Note.— For  other  cases,  see  Contititutioo- 
Bl  Lew,  Cent  Dig.  H  48,  49;  Dee.  Dig.  «=oC0.} 

16.  Taxation  «=»26  —  AssnsMSNV-GouNTr 
PUBFOSE  —  I>:ai8tATIVK  Drsbioivation— 
BBVIBW  bt  CotTBTS. 

The  Constitution  does  not  define  or  amplify 
the  term  "coimty  pnrposes"  for  which  counties 
may  be  authorized  "to  assess  and  impose  tax- 
es, and  the  Legislature,  in  exutnaink  its  ap- 
propriate lawmafcing  functions,  may  determine 
what  is  a  "county  purpose,"  and  the  courts  are 
not  authorized  to  render  such  determination  in- 
effectual, unless  some  provision  of  the  Constitu- 
tion is  violated,  or  unless  the  particular  enact- 
ment can  have  no  legal  or  practical  relations 
whatever  to  any  "county  purpose." 

[Ed.  Note.— For  other  cases,  see  Tsixation, 
Gent  Dig.  |  69;  Dea  Dig.  «s>26.] 

16.  HlOHWATB  <=>90,  122— SXATUTBB  <S=>123 

(4)— TiTUB  AND  ScBJior-MATnEB— Roads 

AND  BBIDGES, 

Chapter  6208  of  the  Laws  of  1911  (Comp. 
Laws  1014,  U  884a-684q)  is  not  violaUve  of  sec- 
tions 1  and  2  of  article  8,  or  of  sections  3  and 


6  of  artfde  9,  of  the  state  Oonatitation,  or  of 
section  16  of  article  8.  of  such  Constitution. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  SS  301,  302,  380,  893 :  Dec.  Dig.  *=» 
90,  122:  Statutes,  Cent.  Dig.  H  178,  179,  181; 
Dac  Dig.  «»128(4),J 

IT.  HlGHWATS  «=»122— CONKLICTINa  AOTB— 

HOADS  AND  BbIDQES. 

Here  are  no  such  conflicts  in  the  provi- 
sions of  chapter  6678  of  the  Special  Laws  of 
1913,  as  amended  chapter  7146  of  the  Spe- 
cial Laws  ot  1916,  and  chapter  6208  of  the 
Lews  of  1911  (Comp.  Lews  1914,  SI  881a- 
884q),  as  amended  by  chapter  6879  of  the  Laws 
of  1916,  that  such  chapters  cannot  stand  to- 
gether and  eaeb  be  operatiTe. 

[Ed.  Note.— For  othw  cases,  see  Hijchwaysb 
Gent  Dig.  H  380,  393;  Dec.  Dig.  «s>m.] 

18.  HlOHWATB  «B»166  — HUNIOIFAI.  GOBFO- 
RATI0N8  4s»661(l)  —  Stbkbts— Lbgislativb 
Control. 

The  Legislature  exercises  plenary  control 
over  public  highways,  whether  tbey  be  pnbUc 
county  roads  or  streeta  in  cities  and  towns. 

[Rd.  Note.— For  other  cases,  see  Hifrhways, 
Cent  Dig.  S  467;  Dec.  Dig.  «=>166;  Munid- 
pal  Corporations,  Cent  Dig.  fifi  1432,  1434; 
Dec  Dig.  ^=>66ia).] 

19.  Constitution Ai,  Law  «=»50  —  Lbqisu- 

TIV*  PoWBB— PdBUO  WELFABB. 

Bounds  of  wide  discretion  should  be  ae> 
corded  to  the  Legislature,  in  the  interest  <^  the 
public  welfare, 

[Ed.  Note.— For  other  cases,  see  Conatitutioa- 
Law,  Gent  Dig.  H  48,  49;  Dee.  Dig.  ^ 

20.  Taxation  ^=929— Fobhation  or  Taxing 

DlSTBIDIS— SFBCIAL  ABSBSBHBNTS— GONSTI- 

rnTioNAL  Law. 

There  Is  no  express  provision  in  the  state 
Constitution  as  to  special  asseasmenta  for  lo- 
cal invrovements,  nor  is  there  any  «xpress  pro- 
vision in  such  Constitution  as  to  the  lonnatiw 
of  taxing  distrlcta  for  particular  purposes. 

[Ed.  Note.— For  otter  cases,  see  Taxation, 
Cent  Dig.  $  60;  Dec.  Dig.  «»29.] 

21.  Taxation  ^29  —  Taxino  Distbioxs— 
Legislative  Poweb. 

When  the  nature  of  the  case  does  not  con- 
clusively fit  it  the  power  to  determine  what 
sLall  be  the  taxing  district  for  any  particular 
burden  is  purely  a  legislative  power,  and  is  not 
to  be  intei^ered  with  or  controlled,  except  as  it 
may  be  limited  or  restrained  by  ocmatitutlonal 
provisions. 

[Ed.  Note.— For  othe^  cases,  see  Taxation, 
Gent  Dig.  |  60;  Dec.  Dig.  ^29.] 

22.  Appeal  and  EteROB  ^sOOO  —  Pbbsenta- 

TION  FOB  EbVIEW— PbESDMPTIOK. 

Every  presumption  is  in  favor  of  the  cor- 
rectness of  an  order  or  decree  rendered  by  a 
circuit  judge,  and  the  bardeh  rests  upon  one  ap- 
pealing  from  such  order  or  decree  to  overcome 
this  presumption  of  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  H  3667-«i^;  DecT Dig.  ^ 
900.] 

Appeal  from  Gircnlt  Court,  VcAuala  Coun- 
ty; Jas.  W.  Perkins,  Judge. 

Proceeding  by  the  De  Land-Lake  Helen 
Special  Boed  and  Bridge  District  in  Volusia 
County,  by  M.  Bond  and  others,  County  Com- 
mlssionerB,  to  validate  a  bond  issue,  wherein 
a  petition  for  Interrention,  answer,  objection, 
and  demurrer  were  filed  by  Isaac  A.  Stewart. 
From  an  advene  order,  Stewart  appeals.  Af 
Armed. 
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On  tbe  11th  day  of  September,  1916,  the 
De  Land-Lake  Hel«i  rMd  and  bridge  district 
In  Volusia  county,  Florida,  by  M.  M.  Bond 
and  the  other  county  commissioners  ot  such 
oounty,  filed  a  petition  under  the  provisions 
ot  chapter  6868  of  the  Laws  of  Slorlda  (Acts 
1916,  page  141),  for  the  purpose  ot  having 
validated  a  bond  Issue  for  the  sum  of  $380,000, 
whldi  bad  been  Toted  upon  and  authorized 
at  a  special  election  held  on  the  13th  day  of 
July,  1910,  under  the  provlsltHis  of  chapter 
6208  of  the  Laws  ot  Florida  (Acts  1911,  page 
167),  as  amended  by  (diapter  6879  ot  the  Laws 
of  Florida  (Acte  1916.  page  182).  Tbe  petition 
Is  quite  lengthy,  having  a  number  of  exhibits 
attadied  thereto  and  covering  66  typewritten 
pages.  We  do  not  copy  the  petition  or  ez- 
hlUts.  but  shall  refer  to  audi  portions  there- 
to and  make  such  excerpts  therefrom  as  may 
seem  necessary  <»r  desirable  for  a  proper  un- 
derstanding of  this  opinion.  Suffice  it  now 
to  say  that  the  petition  sets  forth  In  detail 
all  the  dllferent  steps  taken,  both  preceding 
and  subsequent  to  such  i^edal  election,  and 
allies  a  strict  compliance  with  all  the  statu- 
tory requirements.  The  transcript  shows 
that  such  petition  was  presented  to  the  dr- 
cnit  Judge  on  tbe  date  that  the  same  was 
filed,  who  on  the  same  day  made  an  order  to 
tbe  effect  that  the  state  of  Florida,  through 
tbe  state  att(«ney  for  the  SeveDtih  judicial 
circuit,  show  cause  before  such  circuit  judge 
on  the  9th  day  of  October,  1916,  "why  said 
bonds  should  not  be  valMated  and  confirm- 
ed'^; that  a  ccvy  of  such  petition  and  such 
order  of  court  be  served  upon  such  state  at- 
torney at  least  18  days  prior  to  the  date  fixed 
for  such  hearing,  and  also— 

"that  prior  to  tbe  bearioK  of  said  cause  the 
clerk  or  this  court  shall  publish  in  a  newspaper 
published  in  the  said  De  Land-Lake  Helen  spe- 
dal  road  and  bridge  district,  once  each  week 
(or  at  least  three  weeks  before  said  hearing,  the 
first  publication  to  be  at  least  righteen  (18)  days 
before  said  hearing,  a  notice  addressed  to  the 
taxpayers  and  citizens  of  said  De  Land-Lake 
Iielen  special  road  and  bridge  district,  requir- 
ing them,  at  the  time  and  place  specified  In  this 
order  for  the  hearing  of  said  cause,  to  show 
cause,  if  any  they  have,  why  said  bonds  should 
not  be  validated  and  confirmed." 

The  transcript  further  shows  that  the  state 
attorney  was  served,  and  also  that  publica- 
tion was  made  in  compliance  with  such  order. 

On  the  9th  day  of  October,  1915,  Joseph  H. 
Jones,  Esq.,  the  state  attorney  for  the  Seventh 
judicial  circuit  of  Florida,  filed  his  answer  to 
such  petition,  which,  wnlttlng  the  caption 
and  Introductory  paragmphs,  Is  as  follows: 

"This  respondent,  now  and  at  all  times  re- 
serving to  himself  the  right  of  exception  to  the 
petition  heretofore  filed,  for  answer  thereunto 
as  provided  by  law,  answering  says: 

"As  state  attorney  of  the  Seventh  judicial  cir- 
cuit of  the  state  of  Florida,  the  district  in 
which  De  Land-Lake  Helen  special  road  and 
bridge  district  in  Volusia  coauty,  Florida,  is 
situated,  he  admits  that  a  petition  was  filed  In 
this  honorable  court  on  the  11th  day  of  Septem- 
ber, 1915,  in  and  by  M.  M.  Bond,  J.  Lc  Roy 
Harden,  T.  J.  Murray,  J.  O.  Cade,  and  J.  D. 
Male?,  as  ooun^  commisaioneni  ot  Tolasia 
counv,  liiorida.  against  the  state  of  Flovida, 


in  the  matter  of  the  validation  of  bonds  of  the 
above-named  special  district. 

"That  on  the  said  Utb  day  of  September, 
1915,  this  honorable  court  issued  Its  order  to 
respondent.  Joseph  H.  Jones,  as  state  attorney 
in  and  for  the  Seventh  judicial  circuit  of  the 
state  of  Florida,  to  show  cause  on  the  9th  day 
of  October,  1915,  why  the  bonds  petitioned  to 
be  validated  should  not  be  validated  and  con- 
firmed. 

"That  at  the  same  time  a  copy  of  the  said  or- 
der and  petition  was  served  upon  this  respond- 
ent, 

"Respondent  farther  shows  that  notice  of  this 
hearing  has  been  published  in  the  De  Land 
Weekly  News,  as  required  by  law,  and  proof 
of  s&me  filed  in  these  proceedinss. 

"ftespondent,  further  answering,  says  that  he 
has  carefully  examined  the  said  petition  for 
the  validstion  of  the  said  bonds  for  tbe  De 
Land-Lake  Helen  special  road  and  bridtre  dis- 
trict in  Volusia  county,  same  being  for  tbe  ag- 
gregate sum  of  ¥350,000;  that  the  object  of 
the  said  bonds  is  for  the  construction  of  roads 
and  bridges  in  the  said  district,  to  be  pnid  for 
from  tbe  proceeds  of  the  sale  of  the  said  bonds. 

"Respondent,  further  answering,  says  that 
as  shown  by  these  proceedings,  the  petition  re- 
quired by  law  was  filed  before  the  county  com- 
missioners of  tbe  said  county  of  Volusia,  state 
of  Florida,  on  the  3d  day  of  May.  1916.  as 
shown  by  verified  copy  annexH  to  the  said  pe- 
tition, that  same  was  signed  by  tbe  requisite 
number  of  duly  registered  voters  who  were  free- 
holders residing  In  the  said  territory  proposed 
to  be  ctmstituted  as  special  road  and  bridee 
district  in  Tolusla  county,  and  praying  for  the 
issuance  of  bonds;  also  setting  forth  in  gen- 
eral terms  the  directions  and  proposed  roads 
and  bridges,  and  the  location  of  the  imprnve- 
ments  contemplated  in  and  by  the  said  petition, 
nnd  the  amount  estimated  neceasary  for  the 
construction  of  the  same,  and  further  that  the 
payment  for  the  same  was  to  be  made  from  the 
proceeds  of  the  sale  of  the  bonds  to  be  issued 
upon  the  said  territory  for  these  purpones. 

"The  election  was  ordered  by  the  said  connty 
commissioners  of  Volusia  county  at  the  next 
meeting  after  the  filine  of  the  said  petition,  as 
shown  by  the  petition  and  verified  exhibit  serv- 
ed upon  this  respondent.  Notice  of  the  elec- 
tion to  be  held  in  the  said  district  was  also 
given  by  pnblication,  as  provided  by  law,  and 
same  was  duly  published,  desigDating  the  roads 
to  be  built  and  the  bridges  to  be  constructed, 
and  the  estimated  coat  of  same,  appointing  in- 
spectors and  clerks  for  tbe  conduct  of  the  dec- 
tion,  notice  of  which  was  published  in  the 
Volusia  County  Record,  a  weekly  newspaper 
printed  and  published  in  De  Land,  in  the  said 
proposed  district,  in  Volusia  couuty,  Florida, 
for  five  consecutive  weeks,  issues  between  June 
11  and  Julv  9,  1015.  Subsequent  to  the  pubU- 
cation  of  the  call  for  tbe  said  election,  the  re- 
turns were  canvassed,  and  It  was  found  that 
the  majority  was  in  favor  of  conatitating  the 
said  territory  into  a  special  road  and  bridge  dis- 
trict and  constructing  and  paying  for  the  pro- 
posed roads  and  bridges  as  specified  in  the  said 
petition,  by  the  sale  ot  bonds  which  were  voted 
in  the  sum  of  $350,000,  said  canvass  being  upon 
tbe  3d  day  of  August,  1916. 

"Tbe  territory  was  set  opart  by  the  county 
commissioners  ui  and  for  Volusia  county,  and 
designated  and  declared  as  the  De  Land-Lake 
Helen  spedal  road  and  bridge  district  In  Volnsia 
county,  Florida,  and  the  boundaries  of  the  asid 
district  were  duly  declared  and  published  in  tlie 
Volusia  County  Record,  a  newspaper  piibUsh- 
ed  in  the  said  di!*trict,  as  provided  by  law. 

•That  on  the  7th  day  of  September,  1915.  a 
resolution  providing  For  the  issuance  of  road 
and  bridge  bonds  for  the  said  special  road  and 
bridge  district  in  the  amount  of  $350,000,  an 
prescribing  the  form  and  details  of  the  said 
bon^  with  piece  of  payment  of  the  interest 
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and  principal  thereof,  was  passed  br  the  board 
of  county  commlssbniera  in  and  for  Volarta 
coonty,  Florida. 

"Respondent,  further  anBwerinjr,  Bnys  that  the 
said  county  commissioners.  In  providins  for  the 
payment  of  the  Interest  and  prinpipal  of  the 
said  bonds  bo  to  lie  issued  upon  the  said  spe- 
cial road  and  bridge  district,  have  followed  the 
Btatnte  of  1911,  to  wit.  chaptn  ^06.  Laws  <A 
Florida.  . 

"Respondent,  further  answeriufr.  says  that 
the  object  of  the  issuance  of  the  said  bonds  i<> 
for  a  l«al  purpose,  to  wit,  the  cosstructioD  and 
building  <ME  roadi  md  bndgei  in  the  said  dis- 
trict 

"That  the  issuance  of  the  said  bonds  was 
duly  approved  by  a  majority  of  the  qualified 
voters  at  the  said  election  duly  called. 

"That  he  has  ascertained  ttat  the  amesBod 
value  of  the  tn^abln  proper^  In  aaid  district 
for  1914  is  $1,929,000. 

"That  the  bonded  indebtedness  is  none. 

"The  present  issue  is  for  $350,000.  which 
makes  the  total  of  the  district  $3.50,000,  draw- 
ing interest  at  6  per  cent  per  annum. 

^That  the  population  of  the  said  De  Land- 
I«ke  Helen  special  road  and  bridge  district  is 
estimated  at  7,600. 

**Respondent  further  answering,  says  that 
the  conditions  rcqnired  to  be  performed  for  the 
Issaanee  of  these  bonds  have  been  duly  perform- 
ed, and  that  he  sees  no  reason  why  the  said 
bonds  should  not  be  validated  by  the  order  and 
decree  of  this  court 

**J^d  now.  havinfT  fully  answered,  he  prays 
to  be  hence  dismissed  in  these  proceedings.^ 

To  Bucfa  anmrer  waB  attached  tbe  follinr- 

Ing  exhibit: 

"State  of  riorida.  County  of  Volusia. 

"I,  Samuel  D.  Jordan,  clerk  of  the  circuit  court 
in  and  for  the  state  and  county  aforesaid,  here* 
by  certify  that  the  assessed  valuation  of  tiie 
real  estate,  personal  property,  railroad,  tele- 
graph, and  telephone  lines  Incladed  In  the 
boundaries  of  the  De  Land-Lake  Helen  n>ecial 
road  and  bridge  district  for  the  year  1914,  as 
calculated  by  tbe  tax  assessor  is  |l,929.00a  I 
further  certify  that  there  is  no  other  bonded  in- 
debtedness upon  the  said  district  than  the  issue 
of  $350,000,  which  is  now  In  process  of  valida- 
tion. 

"The  estimated  popolation  ctf  the  nld  district 
is  7,500. 

"W  itness  my  hand  and  official  seal  this  8th 
day  of  October,  A.  D.  1915. 
"[SeaL]  Samnel  D.  Jordan, 

"Clerk  Circuit  Court" 

On  the  9th  day  of  October,  1915,  Isaac  A. 
Stewart  filed  the  following  paper,  wbich  he 
designates  "Petition  for  Intervention,  An- 
swer, and  Demurrer": 

"Now  CMnes  Isaac  A.  Stewart  by  his  attor- 
ney, Tom  B.  Stewart,  not  waiving  the  many 
Imperfections  and  defects  of  tbe  petition  filed 
herein,  for  answer,  objection,  and  demurrer 
thereto,  does  represent  unto  tiie  court  as  fol- 
lows: 

"That  he  is  a  dtizen  of  the  county  of  Volusia 
and  state  of  Florida,  residing  in  the  city  of  De 
Land ;  that  he  is  tbe  owner  of  much  taxable 
property  in  the  county  of  Volusia  and  state  of 
Florida,  and  that  be  owns  several  pieces  of 

Eroperty  In  tbe  city  of  De  Land,  upon  which 
e  pays  taxes  and  which  is  within  tbe  De  Land- 
Leke  Helen  special  road  and  bridge  district  of 
Volusia  county,  Florida,  according  to  metes  and 
bounds  mentioned  in  petition  herein,  some  of 
which  land  is  u[)on  the  roads  prop(HKd  to  be 
paved  under  this  bonding  issue  j  and  for  spe- 
cial objection  to  the  gmntii^  of  the  prayer  of 
petitioner,  De  Land-Iiake  Helen  special  road 
and  bridge  district  the  said  Isaac  A.  Stewart 
doe*  most  respectfoUy  submit  onto  the  court 


the  following  objections  to  tbe  validatitm  of 
said  bonds: 

"First  That  chapter  6208,  Laws  of  Florida, 
Acts  of  1911,  under  the  provisltms  of  which  the 
bonds  are  alleged  to  have  l^«si  voted,  Is  un- 
constitutional and  void. 

"Second.  That  chapter  (E08,  Laws  of  Florida, 
Acts  of  1911,  under  the  provisiim  of  which 
act  the  bonds  are  all«nd  hi  the  petition  to  have 
been  voted,  is  inapiwcable  to  Volnsia  county, 
as  the  construction  and  repairing  of  all  roads 
and  bridges  in  Volusia  county,  as  well  as  tbe 
levying  of  special  taxes  and  tbe  limitation  as  to 
the  amount  Volusia  county  can  tax  for  road 
the  bridge  purposes.  Is  governed  by  special  act  of 
the  Legislature  of  Florida,  to  wit,  chapter  5762, 
Laws  of  Florida,  Acts  of  1907,  which  is  now  in 
force  and  has  not  been  repealed,  and  chapter 
6208,  Laws  of  Florida  IflOl,  has  no  effect  hi 
Voltwa  coonty. 

"Third.  That  chapter  6762,  Lews  of  Florida, 
Acts  of  1907,  regulates  the  manner  in  which 
roads  and  bridges  shall  be  constructed  in  Vo- 
lusia conaty,  Florida,  as  well  as  the  manner  in 
which  the  revenue  shall  be  derived  for  con- 
structing and  repairing  the  same,  as  well  as  im- 
posinz  a  limitation  as  to  the  amount  that  can 
be  asscesed  against  tbe  property  in  Volusia 
county. 

"Fourth.  That  the  petition  shows  on  its  face 
that  the  proceedings  on  which  the  bonds  are 
issued  are  Illegal  and  void. 

"Fifth.  That  said  petition  shows  on  its  face 
that  the  petition  for  the  special  bond  election 
did  not  set  out  in  general  terms  a  description 
of  the  roads  and  bridges  to  be  constracted. 

"^^ixth.  That  the  petition  shows  on  its  face 
that  the  petition  for  tbe  calling  of  the  special 
bond  election  did  not  set  out  In  gmeral  terms 
a  description  and  a  prt^MMed  loottion  of  the 
roads  and  bridges  to  be  constructed,  together 
with  amount  estimated  as  being  necessary  with 
which  to  pay  for  tbe  constraction  of  same. 

"Seventh.  That  said  petition  shows  on  its 
face  that  jwtition  for  the  special  bond  electitm 
did  iiot  state  the  kind  of  bonds  to  be  issued,  the 
number  of  years  which  they  were  to  run,  or  the 
amounts  of  interest  the  proposed  bonds  were  to 
bear,  for  failnre  of  which  said  bond  Isaoe  is  11- 
1^1  and  void. 

"Eighth.  That  said  petition  shows  on  Its  face 
that  the  notice  of  tiie  special  bond  election  did 
not  set  out  or  g^ve  a  general  description  of  the 
roads  and  bridges  proposed  to  be  constmeted, 
bnt  did  give  a  description  of  some  five  different 
materials  wbich  might  be  used. 

"Ninth.  That  said  petition  shows  on  its  face 
that  the  notice  for  the  bond  election  did  not  set 
out  or  give  a  general  description  <^  the  roads 
and  bridges  proposed  to  be  constructed,  togeth- 
er with  tbe  estimated  cost  of  same,  and  the  man- 
ner in  which  payment  for  tbe  construction  of 
same  was  to  be  made. 

"Tenth.  That  said  petition  show  on  its  face 
that  tbe  notice  of  vaz  bond  election  did  not 
give  any  definite  or  general  description  of  the 
roads  and  bridges  to  be  constructed,  and  did  In 
several  instances  have  an  alternative  description 
as  to  what  material  would  be  used  in  the  con- 
struction of  certain  roads. 

"Eleventh.  That  said  petitiou  shows  on  its 
face  that  tbe  notice  of  bond  election  did  not 
state  the  kind  of  bonds  that  were  to  be  issued, 
the  number  of  years  which  th^  were  to  run,  or 
the  interest  they  should  bear. 

"Twelfth.  That  this  court  Is  without  Jurisdic- 
tion to  grant  tbe  relief  sought  in  the  petition. 

"Thirteenth.  That  the  petition  does  not  make 
or  state  such  focts  as  entitled  the  bonds  sought 
to  be  validated  to  be  validated. 

"Fourteenth.  That  said  petition  shows  on  its 
face  that  said  bond  issue  is  illegal  and  void,  be- 
cause they  are  to  be  Issued  to  build  roads  and 
streets  witbin  tiie  corporate  limits  of  tbe  city 
<A  De  Land,  a  monlmpal  corporation  existing 
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under  the  laws  of  Florida,  which  by  it>  diarter 
is  given  excluaive  control  over  the  str«eta  with- 
in Its  limits,  which  charter  Is  now  in  full  force 
and  effect,  and  has  not  been  abolished,  or  the 
charter  thereof  changed  or  modified. 

"Fifte«atb.  That  becaoM  of  many  fn^ari- 
tlea  in  the  petition  for  bond  election,  the  calling 
and  notice  of  bond  election,  etc.,  tiie  prayer  of 
petition  shonld  not  be  granted. 

"It  is  prayed  that  Isaac  A.  Stewart  be  given 
advantage  of  the  above  and  toregotng  objections 
numbered  1  to  lES,  Inclnslve,  as  fully  as  if  made 
by  demurrer  or  otherwise. 

"Wherefore  Isaac  A.  Stewart  prays  that  he 
be  allowed  to  intervene  in  this  suit  and  that  he 
be  made  a  party  respondent  (or  dc^dant)  to 
the  petition  filed  herein,  and  that  the  petition 
be  dismissed,  and  tne  relief  sought  dHued." 

This  paper  bas  appended  thereto  the  affi- 
davit of  the  intervener  to  the  effect  that: 

"All  the  facts  set  op  by  him  as  to  his  owner- 
ship of  property  in  Volusia  connty,  Eloiida, 
ana  to  his  cittienship  therein,  ia  the  above  and 
foregoing  petition  for  interrention  and  answer 
are  true,  and  that  so  much  of  the  above  and 
foregoing  answer  and  objectiotu  as  is  in  effect 
m  demurrer  Is  interposed  in  good  faith,  and  not 
for  the  ptirpose  of  delay." 

On  the  9th  day  (tf  October,  1915,  tbe  dr- 
cnit  judge  made  an  order  fnnn  which  we 
copy  the  following: 

"It  is  thereuptm  ordered,  adjudged ,  and  de- 
creed that  said  Isaac  A.  gtenart  be  made  a  par- 
ty respMident  to  said  petition,  and  his  petition 
for  interventifHi,  answer,  (Section,  and  demur- 
rer be  made  a  part  of  the  record  in  this  mat- 
ter." 

Also  on  the  9tb  day  of  October,  1915,  the 
circuit  Judge  rendered  the  following  order: 

"This  day  this  cause  coming  on  to  be  heard 
upon  the  original  petition  fiM  herein  and  the 
answer  of  the  state  of  Elorida,  by  the  state  at- 
torney, thereto,  and  the  petition  for  interven- 
tion, answer,  objection,  and  demurrer  of  Isaac 
A.  Stewart,  and  the  same  having  been  submit- 
ted to  the  court  for  final  hearing  by  the  respec- 
tive parties  hereto,  and  the  court  having  deter- 
mined all  the  questions  of  law  and  of  fact  in 
said  cause,  upon  consideration  thereof  the  court 
doth  find  that  the  equities  in  said  cause  are 
with  the  petitioner,  and  that  tbe  prayer  of  the 
said  petition  should  be  granted,  and  that  all 
TOoceedingB  had  or  taken  in  connection  with  the 
Issaance  of  the  bonds  of  De  Land-Ijalce  Helen 
special  road  and  bridge  district  in  Voloaia  coun- 
ty, Florida,  are  regular  and  legal. 

*'It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  bonds  referred  to  and  described 
in  said  petition  and  the  other  papers  herein  are 
hereby  validated  and  confirmed,  and  when  said 
bonds  are  dnly  issued,  sold,  and  delivered  the 
same  diall  be  valid  and  Iwal  obligations  against 
the  said  De  Land-I^ke  Hden  special  road  and 
bridge  district  in  Volusia  county,  Florida,  and 
this  decree  shall  be  forever  conclusiTe  as  to  the 
validity  of  the  said  bonds  against  the  said  dis- 
trict, and  against  tbe  taxpayers  and  citisens 
thereof,  In  the  event  no  appeal  Is  taken  from 
this  decree  within  20  days  from  the  date  of  the 
signing  of  the  same,  or  in  the  event  that,  if 
such  appeal  be  taken,  this  decree  shall  be  con- 
firmed by  the  Supreme  Court,  and  in  case  no 
appeal  uiall  be  taken  as  aforesaid,  or  if  taken 
and  this  decree  is  confirmed  by  the  Supreme 
Court,  then  and  in  that  event  the  validity  of 
said  bonds  shall  never  be  called  in  question  In 
any  court  in  this  state. 

''It  is  further  ordered,  adjudged,  and  decreed 
that  all  proceedings  heretofore  had  and  taken 
bi  connection  with  tbe  Issuing  of  said  bonds  are 
regular,  legal,  and  proper." 


N  BEFOBTEB  (Tla. 

From  this  order  Isaac  A.  Stewart  has  en- 
tered his  appeal  and  assigned  tbe  following 
errors: 

"(1)  Ibe  court  erred  in  finding  that  the  equi- 
ties In  said  cause  are  with  the  petitioner,  and 
that  the  prayer  of  the  said  ^tition  should  be 
panted,  and  that  all  proceedmgs  had  or  taken 
in  connection  with  tbe  issuance  of  the  bonds  of 
the  De  Land-Lake  Helen  special  road  and 
bridge  district  in  Volusia  county,  Elorida,  are 
regular  and  legal 

"(2)  The  court  erred  in  decreeing  that  the 
bonda  referred  to  and  described  in  said  petition 
and  the  other  papers  herein  are  hereby  validat- 
ed and  confirmed,  and  when  said  bonds  are 
duly  issued,  sold,  and  delivered  the  same  shall 
be  valid  and  lenl  obligations  against  the  said 
De  lAnd-Lake  Helen  special  road  and  bridge 
district  in  Volusia  county,  Florida,  and  this  de- 
cree shall  be  forever  conclusive  as  to  tbe  va- 
lidity of  the  said  bonds  against  the  said  district 
and  against  tbe  taxpayers  and  citizens  thereof, 
in  the  event  no  appMl  is  taken  from  this  decree 
within  20  days  from  the  signing  of  the  same, 
or  in  the  event  that  such  appeal  be  taken  this 
decree  shall  be  confirmed  by  the  Supreme  Court, 
and  in  case  no  appeal  shnU  b«  taken  as  afore- 
said, and  if  taken  and  this  decree  b«  confirmed 
by  tbe  Supreme  Court,  tiien,  in  that  event,  the 
validity  of  said  bonds  shall  never  be  called  in 
question  by  any  court  of  this  state. 

"(3)  Tb^  court  erred  in  decreeing  that  all  pro- 
ceedings heretofore  had  and  taken  in  connection 
with  ue  Issuing  of  said  bonds  are  regular,  legal, 
and  proper. 

.  "(4)  The  court  erred  in  validating  the  bonds 
sought  to  be  validated  in  the  petition." 

Tom  B.  Stewart,  of  De  Land,  for  appellant 
Lfindls,  Fish  ft  Hull,  of  De  Land,  for  appel- 
lees. 

SHACKLEFORD,  J.  (after  atattaig  tbe 
facta  as  above).  Voluminous  brlefb  have 
been  filed  by  the  respective  counsel  In  this 
caase,  in  which  nnmerooa  anthoiltieB  are 
cited,  and  we  have  also  been  tarored  with 
oral  arguments.  We  shall  treat  anidi  p<^tB 
as  seem  to  be  necessary  for  a  proper  dispoei- 
tlon  of  tbe  case. 

Instead  of  arguing  the  asstgoments  as 
made  in  detail,  the  appellant  has  announced 
that  he  relies  for  a  reversal  of  the  order 
from  which  the  appeal  was  entwed  upon  four 
propositions  of  law,  the  first  of  which  he 
statea  In  hU  brief  as  follows: 

"Tbe  first  proposition  is  that  chapter  5762, 
Acts  of  the  Tear  1907,  entitled  'An  act  for  the 
improvement  of  public  roads  and  bridges  in 
Volusia  county,  providing  for  the  employment 
of  convicts  under  certain  conditions  and  for 
the  levy  *  *  *  of  a  road  and  bridge  tax,  and 
the  means  of  its  expenditure,'  is  now  in  force 
and  effect  in  Volusia  county,  Florida,  and  that 
chapter  6208,  Laws  of  Florida,  Acts  of  1911 
(Comp.  Laws  1914,  H  884a-884lq),  under  die 
provision  of  which  act  tbe  bonds  are  alleged  hi 
the  petition  to  have  been  voted,  is  inapplicable 
to  Volusia  county,  as  tbe  construction  and 
repair  of  all  roads  and  bridges  in  Volusia  coun- 
ts,  as  well  as  the  levying  of  spedal  taxes  and 
the  limitatitm  as  to  the  amount  Volusia  county 
can  tax  for  road  and  bridge  purposes  Is  govern- 
ed by  special  act  of  the  Legislature  of  Florida, 
to  wit,  chapter  5762,  Laws  of  Florida,  Acta  of 
1907,  whi(A  is  now  In  force  and  has  not  betm 
repealed,  and  that  chapter  6208,  Laws  of  Flori- 
da 1911,  has  no  effect  in  Volusia  county,  and 
that  chapter  6762,  Laws  of  Florida,  Acta  1907. 
T^ulates  tbe  manner  in  which  all  roads  and 
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bridfw  aball  tw  constracted  in  VolodB  coun^, 
Plonda,  as  well  as  tbe  manDer  In  which  the 
revenue  shall  be  derived  for  conatmctins  and 
npoirinr  the  same,  as  well  as  imposlDg  a  Umi- 
tetlon  as  to  the  amount  that  can  be  taxed 
acainst  tbe  proper^  in  Toluaia  countr." 

Chapter  6762  of  the  Laws  of  Florida  (Acts 
of  1907,  page  291),  which  the  appellant  con- 
tends has  never  been  repealed,  either  di- 
rectly or  by  necessary  Implication,  and  there, 
fore  remains  in  fall  force  and  ODTee^  bears 
the  following  title: 

"An  act  for  the  inytroremeiit  of  tbe  puUic 
roads  and  bridges  in  volusia  county,  providing 
for  the  emplojrment  at  convicts  under  certain 
conditions  and  for  the  levy  and  collection  of  a 
road  and  bridge  tax,  and  the  means  of  its  ex- 
penditure." 

As  Is  apparent  at  a  glance*  this  is  a  local 
law,  relating  to  Volusia  county  In  the  par- 
ticulars and  for  the  imrposes  ther^  apecl- 
fled,  and  does  not  undertake  to  provide  for 
or  authorize  the  issuance  of  any  bonds  for 
road  and  bridge  purposes,  but  relates  only  to 
tbe  levy  and  collection  of  a  road  and  bridge 
tax,  and  the  means  of  its  expenditure.  Chap- 
ter 6208  of  tbe  Laws  of  Florida  (Acts  of 
1011,  page  187),  is  a  general  law,  applicable 
throughout  the  state,  being  entitled: 

"An  act  to  authorize  the  counties  of  the  state 
of  Florida  to  create  and  constitute  special  road 
and  bridge  districts,  within  said  counties;  and 
to  issue  txmda  and  levy  and  collect  a  special 
road  and  bridge  tax  with  which  to  pay  for  the 
fnjnatruetion,  repair  and  maintenance  of  the 
roads  and  teidges  within  aaid  special  road  and 
bridge  districts." 

Section  1  thereof  expressly  provides  that: 
"Whenever  residents  of  any  territory  embrac- 
ed wholly  or  in  part  in  one  or  more  road  dis- 
tricts, as  at  that  time  constituted  in  any  coun- 
tr  of  die  state  of  Florida,  desire  to  have  such 
territory  conafltnted  into  a  'special  road  and 
bridge  district'  and  to  have  constructed  within 
said  special  district  permanent  roads  and  bridg- 
es, they  shall  present  to  the  board  of  county 
commissioners  a  petition,"  et& 

We  wonld  also  call  attention  to  sections 
IS  and  16  of  SQdi  chapter  6S06,  wbUax  are 
as  follows: 

"Sec  15.  That  after  the  construction  of  tbe 
roads  and  bridges  aatbOTized  by  the  wecial 
dection,  the  board  of  cooatj  oommissiwerH 
shall  estimate  from  year  to  year  the  amount 
necessary  to  keep  in  repair  and  maintain  the 
roads  and  bridges  within  said  special  road  and 
bridge  district,  and  shall  assess  annually  all 
taxable  property  within  tbe  said  special  district, 
a  tax  not  exceeding  ten  mills  on  the  dollar, 
which  said  tax  shall  be  collected  and  paid  into 
the  special  road  and  bridge  fund  of  that  special 
district,  and  used  sdlely  by  tbe  county  com  mis- 
■tooers  fbr  the  repair  and  maintenance  of  the 
roads  and  bridges  within  said  special  road  and 
bridge  district. 

"Sec.  16.  That  any  special  road  and  bridge 
district  created  under  authority  of  this  act  shall 
be  entitled  to  receive  for  the  repair  and  mainte- 
nance of  tbe  roads  and  bridges  In  said  district 
its  due  proportion  of  the  county  tax  levied  and 
collected  upon  the  taxable  property  of  the  coun- 
ty for  general  road  purposes;  and  the  special 
tax  provided  for  in  section  16  of  this  act  shall 
be  levied  and  collected  on  the  taxable  property 
in  said  special  district  only  for  such  repair  and 
maintenance  of  the  roads  and  bridges  in  said 
spedal  district  that  cannot  be  paid  for  from  its 
proportion  of  tbe  general  eowats  road  tax." 


Section  18  of  such  <^pter  expressly  re- 
peals all  laws  and  parts  of  laws  In  oonflict 

therewith. 

[1-41  As  early  as  tbe  case  of  Luke  t.  State, 
6  Fla.  185.  this  conrt  held: 

"Tbe  maxim  of  'leges  posteriores  priores  con- 
tra ri  as  abroganf  is  not  applicable  to  cases 
where  the  precedent  act  is  special  or  particular, 
and  the  subsequent  act  is  general;  the  rule  be- 
ing that  a  later  general  act  does  not  work  any 
repeal  of  a  former  particular  statute." 

In  the  body  of  the  opinion  cm  page  194  It 
1b  said: 

"As  a  general  rule,  it  Is  true  that  every  af- 
firmative statute  is  a  repeal  by  implication  of 
a  precedent  afiSrmative  statute,  so  far  as  it  Is 
contrary  thereto ;  'Leges  posteriores  priores  con- 
trarias  abrogant.'  But  to  apply  this  maxim  of 
the  law  it  la  necessary  that  uie  two  acts  be  in 
conflict,  •  *  •  which  is  not  the  case  here." 

The  opinion  then  proceeds  to  state: 
"Applying  another  rule  In  the  interpretation 
or  construction  of  statutes,  tbe  later  general 
act  does  not  work  any  repeal  of  a  former  par- 
ticular act" 

Likewise  In  State  t.  Southern  Land  &  Tim- 
ber Co.,  45  Fla.  S74,  83  South.  999,  we  held: 

"lu  the  construction  of  general  and  special 
acts  the  maxim  'Generalia  specialibuB  non  dero- 
gant'  applies,  and  a  general  act  will  not  be  held 
to  repeal  or  modiiy  a  special  one  embraced 
within  tbe  geneiM  terms  of  tbe  general  act,  un- 
less tbe  general  act  is  a  general  revision  of  the 
whole  subject,  or  unless  the  two  acts  are  so 
repugnant  and  irreconcilaUe  as  to  indicate  a 
l^islative  intent  that  tbe  one  should  repeal  or 
modify  the  other.** 

[f]  In  State  ex  red.  Oonzalea  t.  Falmea,  S8 
Fhi.  620,  3  Sonth.  171,. we  held: 

"One  statute  will  not  be  held  to  repeal  a  for- 
mer one  unless  there  is  a  positiTe  repugnancy 
between  the  two,  or  the  latter  was  clearly  In- 
tended to  prescribe  tbe  only  rule  which  should 
govern  tbe  case  provided  for,  or  It  revises  tbe 
subject-matter  oi  the  former,  or  expressly  re- 
peds  it" 

See,  also,  the  discosalon  In  City  of  Tampa 
T.  Prince,  63  Fla.  887,  68  Sooth.  642. 

Ab  we  said  In  Smith  t.  Milton,  61  Fla.  745, 
text  764,  64  South.  719,  720: 

"The  Invariable  rule  of  construction  in  re- 
spect to  the  repealing  of  statutes  by  implication 
is  that  the  earliest  act  remains  in  force  unless 
tbe  two  are  manifestly  inomdstent  with  and 
repugnant  to  each  other." 

[6]  In  State  ex  rel.  Loftin  t.  McMillan,  55 
Fla.  240,  45  South.  S82,  we  held  as  foUows: 

"Laws  should  be  construed  with  reference  to 
the  Constitution  and  the  purpose  designed  to  be 
accomplished,  and  In  connection  witb  other 
laws  in  pari  materia,  thou^  they  contain  no 
reference  to  each  other. 

"Where  one  statute  in  comprehensive  terms 
covers  a  subject,  and  another  later  statute  em- 
braces only  a  oarticular  part  of  the  same  sub- 
ject, the  two  snould  be  construed  together,  un- 
less a  different  legislative  intent  appears;  and 
tbe  statute  relating  to  tbe  particular  part  of 
the  general  subject  will  operate  as  an  exception 
to  or  gnaUflcanon  of  tbe  general  terms  of  tbe 
more  comprehensive  statute  to  the  extent  only 
of  the  repugnancy,  if  any." 

Also  see  Peninsular  Industrial  Insurance 
Ca  T.  State,  61  Fla.  376.  65  Sontb.  89& 

[7-1]  In  State  t.  County  of  Oadsdm*  63 
£la.  620,  68  Sonth.  282,  we  held: 
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"WhOe  Btatntes  maj  ba  Impliedly  as  well  as  ex- 
prewly  repealed,  yet  the  enectineDt  of  a  statute 
does  not  operate  to  n^veal  hj  implication  prior 
statutes,  unless  snch  is  iilearly  the  legislative  in- 
tent 

"An  Intent  to  repeal  prior  statntes  or  portions 
thereof  may  be  made  apparent  when  uere  is  a 
positive  and  irreconcilable  repognancy  between 
the  provisions  of  a  later  enactment  and  those 
of  prior  existing  statutes.  Bat  the  mere  fact 
that  a  later  statate  relates  to  matters  covered 
in  whole  or  in  part  by  a  luior  statute  does  not 
caose  a  repeal  of  the  older  stetnte. 

"If  two  statutes  may  operate  upon  the  same 
snhject  without  positive  inconsistency  or  repug- 
nancy In  their  practical  effect  and  consequences^ 
they  ahonld  eadi  be  given  tiie  effect  desired  for 
them,  unless  a  contrary  intent  clearly  appeaxB." 

The  discussion  In  tbe  opinion  r^ovd  in 
this  case  is  instructive  and  btipfol  in  deal- 
ins  witii  tbe  pnvositioii  wbldt  we  are  now 

considering. 

[101  We  hare  carefully  examined  tbe  dif- 
ferent contentions  of  the  appelant  in  sup- 
port of  this  first  proposition  npon  which  be 
relies  for  a  reversal  of  the  order  from  which 
he  has  appealed,  In  tbe  light  of  the  decisions 
of  this  court  which  we  have  cited,  and  are 
of  tbe  opinion  that  such  pr<^sltion  In  its 
entirety  cannot  be  sustained.  We  think  that 
tbe  appellant  is  right  in  claiming  that  diap- 
ter  5762  of  the  Laws  of  Florida  has  not  been 
repealed  by  chapter  6208  of  the  Laws  of 
Florida,  and  upon  this  point  we  find  that 
tbe  appellee  concnra  with  appellant.  We  do 
not  find  any  such  confilcts  in  the  provislcmB 
of  the  two  chapters  that  they  cannot  stand 
together  and  each  be  operative.  If  as  a 
matter  of  fact  such  conflicts  exist  that  the 
provisions  of  each  chapter  cannot  be  enforc- 
ed, tbe  appellant  has  not  succeeded  in  point- 
ing out  and  demonstrating  the  same. 

n>1  second  prt4>osItl(Hi  upon  wbtdb 
the  appellant  relies  Is  stated  in  his  brief  In 
tbe  followli^  language: 

"The  second  proposition  Is  that  chapter  ©208, 
Laws  of  Florida,  Acts  of  1911.  Is  unconstitntlon- 
al  and  void,  in  that  It  violates  that  provision  of 
the  Constitution  of  the  state  of  Florida  provid- 
ing for  a  uniform  system  of  taxation  throughout 
the  state,  county  and  city,  as  required  by  bcc- 
tions  1  and  2  of  article  8  of  the  ConstitutioQ, 
sections  3  and  5  of  artlde  0  of  the  Constitution, 
which  provides  that  counties  shaD  be  political  di- 
visions of  the  state,  and  that  the  Iiegislatnre 
sh^  provide  for  a  uniform  and  equal  rate  of 
taxation,  and  that  the  Ijegislature  shall  author- 
ize Ute  several  counties  and  incorporated  cities 
and  towns  in  the  state  to  assess  and  impose  tax- 
es for  county  and  municipal  purposes  and  for  no 
other  puraoses,  and  all  property  shall  be  taxed 
on  the  pnnciples  establisned  for  state  taxation^ 
that  is,  a  rate  un^orm  and  equal  throatrhout  the 
state,  throughout  the  county  or  throughout  the 
municipality." 

Sections  1  and  2  of  article  8  of  tbe  state 
Cimstitiitlon.  which  It  Is  claimed  are  violat- 
ed by  chapter  K208,  are  as  follows: 

"Section  1.  The  state  shall  be  divided  into  po- 
litical divisions  to  be  called  counties. 

"Sea  2.  The  several  counties  as  they  now  ex- 
ist are  hereby  recognized  as  the  legal  •  •  • 
divisions  of  tbe  state." 

Sections  8  and  6  of  article'  9  of  ttie  state 
Constitution,  which  it  is  contended  are  also 


violated  by  audi  chaptw  6208,  read  as  fol- 
lows: 

"Sec.  8.  No  tax  shall  be  levied  except  Is  pur- 
suance of  law.   •   •  • 
"Sec.  5.  Tbe  Legislature  shall  autiiorize  tiie 

several  counties  and  incorporated  cities  or  towns 
in  the  state  to  assess  and  Impoee  taxes  for  coun- 
ty and  municipal  purposes,  and  for  no  other  pur- 
poses, and  all  property  shall  be  taxed  upon  the 
principles  estabUued  state  taxation.  But 
the  cities  and  incorporated  towns  shall  make 
th(dr  own  assessments  for  municipal  purposes 
upon  the  property  within  their  limits.  Tbe  T'CR- 
uuature  may  also  provide  for  levying  a  special 
capitation  ttx,  and  a  tax  on  licenses.  But  tbe 
capitation  tax  ahall  not  ucsed  one  dollar  a  year 
and  shaH  be  applied  axduslvely  to  oommon 
school  purposes.'*^ 

[1 1  -1 S]  We  fall  to  see  wherein  chapter  ^8 
violates  in  any  way  the  provisions  of  sec- 
tions 1  and  2  of  article  8  of  the  state  C<Hi8ti- 
tutlen,  and  we  are  not  enllgbtened  upon  tbis 
point  by  tbe  appellant  0ther  in  bis  brief  or 
oral  argument;  therefore  we  content  our- 
selves with  simply  annonncing  that  no  vio- 
lation of  sndi  sections  has  been  made  to  ap- 
pear to  ns.  Nether  has  the  ai^llant  suc- 
ceeded In  demMistrating  wherein  tbe  provi- 
Biona  of  either  section  3  or  section  6  of  ar- 
ticle 9  ot  the  state  ConstltutifHi  have  been 
violated  by  such  diapter.  As  we  held  in 
State  ex  rd,  Moodle  v.  Bryan,  60  Fla.  293, 
39  South.  929,  following  priw  dedslMia  of 
this  court  therein  dted: 

"Oar  state  Constitution  is  a  limitation  npon 
power;  and  unless  legislation  duly  passed  be 
clearly  contrary  to  some  express  or  Implied  pro- 
hibition contained  in  the  Constitution,  tiie  courts 
have  no  authority  to  pronounce  it  Invalid." 

We  likewise  held  in  this  case: 

"The  reasonnblenesa  or  justice  of  a  delilwrate 
act  of  the  Ijegialature,  the  wisdom  or  folly  there- 
of, the  policy  or  motives  prompting  It,  so  long 
as  the  act  does  not  contoavene  some  portion  of 
the  organic  law,  are  all  matters  for  legislative 
consideration  and  are  not  subject  to  judicial 
control.  The  courts  are  bound  to  uphold  a  stat- 
ute, unless  it  ia  clearly  utade  to  appear  be- 
yond a  reasmable  doubt  that  it  is  unconstitU' 
tionaL" 

[14]  In  Davis  T.  norlda  Power  Co.,  64 
Fla.  246,  60  South.  759,  Ann.  Caa.  1914B, 
965,  we  held: 

"Where  a  statute  does  not  violate  the  federal 

or  state  Constitution,  the  legislative  win  is  su- 
preme, and  its  policy  is  not  subject  to  review  by 
the  courts,  whose  province  is  not  to  regulate, 
but  to  effectuate,  tiie  policy  of  tbe  law  as  ex- 
pressed In  valid  statutes." 

Also  see  KfcXell  v.  Webeklng,  66  Fla.  407, 
63  South.  728 ;  City  of  Jackswvllle  v.  Bow- 
den,  67  Fla.  181,  64  South.  769,  Ann.  Cas. 
1916D,  99 ;  Anderson  v.  City  of  Ocala,  67  Fla. 
201,  64  South.  776,  02  L.  R.  A.  (N.  3.)  287; 
Duttcu  I^ospbate  Ca  v.  Priest,  67  Fla.  370. 
65  South.  282 ;  Noble  v.  State,  68  Fla.  1,  66. 
Sonth.  153 ;  Jordan  v.  Dnval  County,  68  Fla. 
iS,  66  South.  298;  Peninsular  Casualty  Co. 
V.  State,  68  Fla.  411,  67  South.  165;  Pinel- 
las Park  Drainage  CO.  v.  Eessler,  69  Fla.  558, 

68  South.  eeS;  State  v.  Philips,  70  Fla.  , 

70  South.  867 ;  Ex  parte  Powell,  70  Fla.  — , 
70  South.  392;  Dx  parte  Pricha,  70  Ela.  — , 
10  Sooth.  40& 
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As  we  said  In  Seaboard  Air  line  Ry.  T. 

Simon,  56  Fla.  546,  text  061,  47  South.  1001, 

20  li.  R.  A.  (N.  S.)  126,  16  Ann.  Cas.  1284: 

"Qreat  latitude  should  be  accorded  to  the  Lcg- 
islatnre  in  the  exercise  of  its  proper  powers." 

[IE]  In  Jordan  t.  IHiTal  Coimt7,  68  Fla. 

4S,  66  South.  298,  we  held: 

"The  Constitution  does  not  define  or  amplify 
the  term  'cooaty  purposes*  for  which  ooontie^ 
may  be  authorized  'to  assess  and  impose  taxes,' 
and  the  Legislature,  in  exercising  its  appropri- 
ate lawmaking  functions,  may  determine  what  is 
a  'county  purpose,'  and  the  courts  are  not  au- 
thorized to  render  such  determination  IneEfectual, 
unless  some  provision  of  the  Gonstitution  is  vio- 
lated, or  unless  the  particular  eQactment  can 
bave  no  legal  or  practical  relations  whatever  to 
any  'county  purpose.' " 

See,  also,  Cotton  v.  County  CommlasloDers 
of  Leon  County,  6  Fla.  610;  Stockton  v. 
Powell,  20  F7a.  1,  10  South.  688,  16  1^  R.  A. 
42;  County  Commissioners  of  Duval  Coun- 
ty V.  City  of  JaekBonvllle,  86  Fla.  196,  18 
South.  839,  29  L.  R.  A.  416. 

We  fall  to  see  wher^  any  of  the  sections 
of  the  two  articles  of  the  state  Constitution 
which  we  bare  celled  above,  and  npon  which 
the  appellant  relies  to  support  his  conten- 
tion, have  been  violated  by  chapter  S208  of 
tile  Laws  of  Florida.  As  we  have  previously 
said,  the  appellant,  upon  whom  the  burden 
rests,  has  not  succeeded  In  convincing  ua 
that  any  of  the  provisions  of  such  chapter 
which  he  has  attacked  are  In  conflict  with 
the  state  Constitution.  We  think  that  the 
reasoning  In  the  cases  which  we  have  just 
dted  etTectuaUy  disposes  of  this  contention 
of  the  appellant  adversely  to  him.  Especial- 
ly is  this  tme  at  Pinellas  Park  Drainage  Dis- 
trict V.  Eessler,  sa^a,  and  Jordan  t.  Duval 
County,  supra. 

Tt  Is  also  suggested  by  the  appellant  In 
his  brief,  tihougb  not  Btrmuonsly  Insisted  up- 
on, that  chapter  6206  of  the  Laws  of  Flori- 
da la  alao  violatlTe  ot  Bectl<m  16  of  article 
8  of  the  state  Constttntlcci,  wtakb  reads  as 
follows: 

"Each  law  enacted  In  the  Legislature  shall 
embrace  but  oae  mbiect  and  matter  properly 
connected  thenwitii,  which  subject  sbaU  be 
briefly  expressed  in  the  titie ;  and  no  law  shaD 

be  amended  or  revised  by  reference  to  Its  title 
only;  but  in  such  a  ease  the  act,  as  revised, 
or  section,  as  amended,  shall  be  re-enacted  and 
published  at  length." 

We  have  often  had  occasion  to  constme 
this  section,  and  what  we  have  said  repeat- 
edly in  the  different  opiniras  which  we  hare 
rendered  makes  further  discussion  unneces- 
sary. We  content  ourselves  with  referring 
to  State  ex  reL  Hoodie  v.  Bryan,  60  Fla.  293, 
39  South.  920,  wherein  numerous  prior  de- 
cistons  oS  this  court  are  cited,  and  the  recent 
cases  of  EJx  parte  Prlcha,  70  Fla.  — ,  70 
South.  406,  Ex  parte  Powell.  70  Fla.  — ,  70 
South.  392,  and  Ei  parte  GlUetti,  70  ITa.  — , 
70  Sooth.  446,  and  stating  tbat  under  the 
principles  announced  in  these  cases  this  con- 
tention of  the  ai^Uant  cannot  be  upheld. 

me  third  propiMltlon  of  law  npon  which 
the  appellant  relies,  as  set  forth  in  his  brlsf, 
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Is  8<»uewhat  lengthy,  and  we  do  not  consid- 
er It  necessary  to  copy  it  in  full.  In  effect. 
It  is  contended  that  the  bond  issue  In  ques- 
tion is  illegal,  for  the  reason  that  It  Is  pro- 
posed to  constmct  roads  and  streets  from  the 
proceeds  arising  from  the  sale  thereof  with- 
in the  corporate  limits  of  the  dty  of  De 
Land ;  whereas  chapter  6678  of  the  Laws  of 
Florida,  volume  2  of  the  Acts  of  1913,  page 
298,  being  entitled  "An  act  to  abolish  the 
present  municipal  government  of  De  Land, 
Volusia  county,  Florida,  and  to  organize  a 
new  dty  government  for  the  same  and  to 
provide  for  its  jurisdiction  and  xwwers," 
gives  such  dty  of  De  Land  exclusive  control 
over  the  streets  within  Its  limits;  whereas. 
If  such  bond  Issue  is  permitted  to  stand,  cer- 
tain streets  within  the  dty  will  be  paved  fr(HO 
the  proceeds  derived  from  the  levy  of  a  tax 
on  property  outside  of  the  limits  of  the  dty 
together  with  pr(^)erty  situated  within  such 
limits.  It  is  contended  that  the  bond  Issue 
wUch  ts  here  questioned  violates  sections  20, 
61,  and  62  of  such  charts*  act,  chapter  6678. 
Section  20  Is  quite  lengthy,  setting  forth  the 
powers  conferred  upon  the  city  council  of 
the  dty  of  De  Land,  llie  portion  thereof 
upon  which  the  appellant  relies  and  whldi  be 
has  c<^Ied  In  his  bri^  Is  as  follows! 

"The  city  council  shall  •  •  •  within  the 
limitations  of  this  act,  have  power  by  ordinance 
to  levy  and  collect  taxes  upon  all  property,  privi- 
leges and  professions  taxable  by  laws  for  state 
purposes ;  •  •  •  *o  ngulaie  and  provide  for 
ihe  conttruetton  of  ttreeta  and  pavinff  the  same, 
and  for  the  construction  and  repairs  of  side- 
walks and  foot  pavements,  and  if  the  owner  or 
owners,  sefut  or  agents  of  any  lot,  or  parcel  of 
land  abutting  thereon  or  thereto,  shall  fail  to 
comply  with  the  provisions  of  any  ordinance  or 
resolution  of  the  dty  conndl  ordering  any  suoh 
improvements  within  anch  time  as  may  be  pre- 
scribed thereby,  the  dty  council  or  any  person 
or  persons  duly  authorized  by  them,  may  con- 
tract for  such  construction,  improvements  or 
repairs,  and  the  city  shall  pay  for  the  eame,  and 
the  amount  so  paid  shall  be  a  lien  ap<Ht  said 
lot  or  parcel  of  land,  which  may  be  enforced 
by  suit  at  law  or  equity,  and  the  amount  be  re- 
covered against  the  said  owner  or  owners  by 
suit  before  the  drcuit  court  of  the  county. 

*  *  *  The  <Aty  coundl  may  by  ordinance  or 
resolution  provide  for  the  payment  of  any  part 
of  the  cost  of  such  woA  or  improvemcDt  out  of 
the  general  tax.  The  reaaonable  oo4t  of  »uch 
oonttruciion,  improvement  or  repair  ehaU  be 

*  *  *  (utessed  againat  said  property,  and 
shoU  Is  a  Uen  thereon;  *  *  *  to  take  and 
appropriate  private  grounds  and  private  proper- 
ty in  manner  and  form  provided  by  law  for  the 
condemnation,  for  widening  streets  or  parts 
thereof,  or  for  extending  the  same,  or  for  laying 
out  any  streets,  avenues,  alleys,  or  squares, 
parks  or  promenades,  where  the  public  convoi- 
lence  may  require  it  and  to  astess  the  aost  and 
expenses  pro  rata  for  suoh  improvement  upon 
the  property  specially  benefited  thereby;  to  re- 
quire parties  or  their  agents  owning  property 
within  the  city  to  bring  ue  same  to  a  *  *  * 
topfHcraphleal  level,  by  filling  or  excavations,  as 
shalTbe  necessary,  the  dty  having  and  exercising 
the  same  right  of  lien  and  its  enforcement  as 
provided  in  case  of  sidewalks  and  pavements 
when  said  work  or  excavations  or  filling  in  shall 
be  done  by  the  dty." 

Sections  61  and  62  of  such  chapter  are  as 
ft^owa; 
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"See.  61.  AS  pnmertTi  leal  and  penonaL  In 
th«  dtj  of  De  Land,  not  expressly  ezempted  hj 
the  laws  of  the  state,  shall  be  subject  to  taxa- 
tion by  the  city  of  De  Land. 

"See.  62.  The  city  shaU  luve  the  power  to 
make  its  own  assessment  of  taxes," 

[17]  As  iB  also  stated  liytlieaMteUant  in  falB 
brlei,  thla  chapter  0678  has  not  been  rweal- 
ed  or  modified,  except  chapter  7146  of 
the  lAWS  ot  Florida  (rolame  2  of  Acts  ot 
1B1&»  page  448),  In  oertabi  particulars  which 
do  not  affect  the  ptOnt  now  under  considera- 
tion. In  effect,  this  diarter  act  of  the  dty 
of  De  Land  Bimply  confers  the  powers  nsn- 
ally  conferred  by  the  L^islatare  upon  mn- 
nicipaUties  In  this  atate,  setting  forth  anch 
powers  somewhat  in  detalL  It  will  be  borne 
in  mind,  as  we  have  prerlou^  said,  that 
chapter  6208  of  the  Laws  of  Florida  was  en- 
oiacted  by  the  Leglslatmre  at  Its  session  in 
1911,  and  was  amended  In  certain  Impwtant 
particulars  by  chapter  6879  of  the  Laws  of 
n<wlda,  aiacted  by  the  L^^latnre  at  its 
session  In  1&16,  wtille  diapter  6678,  forming 
the  ctiartw  act  of  the  dty  of  De  Land  was 
enacted  In  1918,  and  was  amended  in  cer- 
tain respects  by  chapter  7146,  raiacted  In  1915. 

It  seems  to  os  that  what  we  have  said  in 
diseasing  the  first  pn^Kwltiim  of  law  ad- 
ranced  by  the  appellant  practically  dlwosea 
of  the  third  proposlti<Hi  adveraely  to  hla  con- 
tention. We  see  no  conflict  In  chapter  6206, 
as  amended  by  chapter  6870,  and  chapter 
6678,  in  any  of  the  particulars  pointed  out  by 
the  appellant.  We  are  all  the  more  strength- 
ened in  this  conclusion  by  the  piorlsions  con- 
tained in  section  7  of  chapter  6208,  which 
section  is  as  follows; 

"That  the  oonstmetlon.  repsir  and  mainte- 
nance of  the  roads  and  brldns  in  said  special 
road  and  bridge  district  or  districts  sball  at  all 
times  be  subject  to  the  supervision  and  control 
of  the  board  of  county  commissioners.  And  Qie 
said  board  of  county  commismoners  is  hereby 
granted  and  «npowa«d  with  the  right  of  emi- 
nent domain,  whenever  it  may  become  necessary 
to  exercise  the  same,  for  the  purpose  of  opening 
up,  widening  or  Brightening  roads  or,  con- 
structing bridges  or,  for  the  purpoee  of  obtaining 
earth,  rock,  stone,  shell,  marl,  day,  timber  or, 
other  material  to  be  used  in  the  conatruction  re- 
pair or,  maintenance  of  the  roads  and  bridges 
OB  provided  for  in  this  act.  And  whenever  any 
of  tiie  roads  or  bridges  proposed  to  lie  construct- 
ed under  the  provisions  oi:  this  act,  are  located 
witttin  the  territorial  boundaries  of  one  or  more 
incorporated  dties  or  towns,  the  county  commis- 
rioners  shall  have  the  right  of  eminent  domain 
and  control  over  such  streets  or  territory  within 
such  municipality  as  may  be  necessary  for  con- 
structing and  maintaining  the  public  highways 
and  bribes  and  the  approaches  thereto  as  pro- 
vided for  in  the  spedal  election  bdd  under  the 
authority  of  this  act" 

[It,  It]  We  held  In  State  t.  JacksonvlUe 
8t  R.  R.  Ca,  20  Fla.  600. 10  South.  690: 

"The  dominant  control  of  highways  and  streets 
is  vested  in  the  legislative  power  of  the  state." 

And  In  Ck>unty  Gommlsaioiiers  of  Duval 
County  T.  City  of  Jachsonvllle,  36  Fla.  106, 
18  South.  339,  29  U  R.  A.  416,  we  held: 

"The  LegisLtture  exerdses  plenary  control 
over  pubUc  highways,  whether  they  be  public 
county  roads  or  streets  in  dties  and  towns.** 


nie  lastdtsd  easa  i»  qsite  InstroctiTe  up- 
<m  several  points  invdvad  in  the  instant 
case.  We  would  also  refer  to  oar  discus- 
sion In  Bayes  t.  Walker,  M  Fla.  163,  44 
Soath.  747,  as  to  "the  bonnds  of  wid«  dls- 
cretion  that  should  be  accorded  to  the  Legis- 
lature in  the  interest  of  the  public  welfare." 
Also  see  Skinner  v.  HendersMi,  26  Fla.  121, 
7  Sooth.  464,  8  U  It  A.  66,  and  State  t.  Com- 
missioiiers  of  Patnam  Cbontr,  28  682,  S 
South.  164. 

[21,21]  As  we  said  In  Bd wards  r.  City  of 
Ocala,  68  Bla.  217,  text  219,  60  South.  421, 
422:  "more  la  no  eipreas  provlBion  In  the 
Oims11tntl(m  as  to  special  assessments  for 
local  In^roTements," '  whldi  ire  quoted  with 
approval  in  Andemon  t.  City  ot  Oqala,  67  Fla. 
204,  text  212,  64  South.  776,  62  Li  B.  A.  (N. 
S.)  287.  It  Is  farther  true  that  there  is  no 
express  prorlstmi  in  the  C<mstitatl<m  as  to 
the  fonnatloii  of  taxing  districts  for  parUcn- 
Jar  pnrpcees.  As  Is  well  said  by  Judge  Cool- 
ey  <m  page  284  ot  Us  valaabla  work  on  Toji- 
ation  (3d  BdO: 

"When  the  nature  of  the  case  does  not  condn- 
sively  fit  it,  the  power  to  determine  what  shall 
be  the  taxing  district  for  any  particular  burden 
is  purely  a  legislative  power,  and  is  not  to  lie 
interfered  with  or  etmtrolled,  ocept  as  it  may  be 
limited  w  restrained  by  constittttkmal  provi- 
sions.'* 

This  inindple  Is  wdl  supprated  by  Qie  au- 
thorities cited  in  the  notes.  It  Is  furthw 
true,  as  la  said  by  tb»  dlsfingtilshed  anttior 
on  page  238  of  the  work  dted: 

"It  is  not  essentia]  that  the  political  districts 
of  the  state  shall  be  the  same  as  the  taxing  dis- 
tricts, but  spedel  districts  may  be  established 
for  special  purposes,  wkolly  ignoring  the  politi- 
cal divisions." 

We  would  also  refer  to  the  several  pages 
following  this  statement,  and  the  authorities 
dted  in  the  ieq)ective  notes.  Also  see  27 
Amer.  &  Etag.  Ekicy.  at  Law  (2d  Ed.)  pages 
911  to  915,  and  the  authmities  there  dted. 

The  fourth  and  last  propositlMi  upon 
which  the  appellant  relies  is  stated  in  his 
brief  as  fdlows: 

"The  fourth  proposition  is  that  the  said  bond 
issue  is  iUegal  and  void,  because  the  petitioD 
calling  for  the  special  bond  election  did  not 
set  out  in  general  terms  a  description  and  a  pro- 
posed location  of  the  roads  snd  bridges  to  be 
c<mstructed,  together  with  tbe  amount  estimated 
as  being  necessary  with  wUch  to  pay  for  the 
construction  of  same  because  said  petition  call- 
ing for  a  special  election  did  set  out  and  give  a 
general  description  of  some  five  or  more  differ- 
ent materials  of  which  said  roads  might  be  con- 
structed, and  becaiMe  no  general  description  of 
the  width  of  Uie  bridges  was  given  or  the  con- 
sistency of  tbe  materials  to  Be  used  In  their 
construction,  and  further  because  said  petition 
for  specinl  bond  election  did  not  state  the  kind 
of  bonds  to  be  issued,  the  number  of  years  they 
were  to  run,  or  the  amount  of  interest  the  pro- 
posed bonds  were  to  bear,  for  failure  of  which 
said  bond  issue  is  illegal  and  void,  which  same 
objections  as  have  been  above  stated  may  be 
addressed  to  the  order  ot  the  cooBty  eomaoission- 
ers  calling  for  a  bond  dection  sod  a  notioa  ot 
election  for  tKHnding." 

We  have  already  extended  this  <^»lnion  to 
a  greater  length  than  la  desirably  so  shall 
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aiut  diBcnn  In  detail  flia  Taiiovs  and  sundry 
recqpects  in  which  It  la  contended  by  the  ap- 
pellant that  the  bond  issue  is  illegal  and  rold 
for  fiUlore  to  comply  with  the  statutory  re- 
qolronents.  Snfflce  It  to  say  that  we  have 
carefully  read  the  transcript  of  the  Tec<Mrd« 
bearing  In  mind  these  contentions  of  the  aXh 
pellant,  and  after  so  doing  are  of  the  <^>ln- 
lon  that  there  has  been  a  sidratantlal  onnpll- 
ance  with  such  statutory  reoolrements.  The 
state  attorney  In  his  answer  to  the  petition, 
which  we  have  oopUA  above  recites  that 
be  has  carefully  examined  all  of  the  pro- 
ceedlngSt  and  finds  that  all  of  the  requisites 
have  been  performed  and  compiled  with,  and 
that  he  sees  no  reason  why  such  bonds  should 
not  be  validated,  while  the  <drcolt  Judge  In 
his  decree  fonad  that  "all  prooeedlnga  here- 
tofore bad  and  taken  in  connection  with  the 
Issuing  of  said  bonds  are  regular,  legal,  and 
proper." 

[II]  As  weh^veheld  time  and  again,  every 
presumption  Is  In  favor  of  the  correctness  of 
an  order  or  decree  rendered  by  a  circuit 
judge,  and  that  the  burden  rests  upon  <m& 
appealing  from  such  order  or  decree  to  over- 
come this  presumption  of  law.  We  tblnk 
that  the  appellant  baa  failed  to  meet  this 
burd^ 

OtAbt  affirmed. 

TATLOB,  C.  J.,  and  WHITFIELD  and 
ELLIS,  JJ.,  concur. 

OOCKBEUli,  J.,  takes  no  part 


WniMAMR  V.  TYLER.    (6  IMt.  919.) 
(Oonrt  of  Appeals  of  AUbama.    .Tan.  11,  1916. 

On  Rehearlnff,  Feb.  1,  1916.) 
Tddouktit  «=p143— Depattlt  Judgmewt— Sbt- 

TING  AbTOE — E)XCUBKS  VOJt  DbVAT7T,T. 

Code  1907,  {  6372,  provides  that  when  a 
party  has  been  prevented  from  making  his  de- 
fease by  surprise,  accident,  mistake,  or  fraud, 
without  fault  on  his  part,  he  may  apply  for  a 
rehearing  at  any  time  within  four  months  from 
the  renmtioD  of  the  judgment.  In  Jefferson 
county  the  custom  bad  universally  prevailed  for 
a  long  time  for  the  clerks  of  each  of  the  courts 
to  issue  a  printed  docket,  containing  the  names 
of  cases  set  for  trial  in  such  court,  with  the 
names  of  the  attorneys,  and  during  all  of  such 
time  it  had  been  the  custom  of  the  bar  to  rely 
upon  such  printed  docket  for  notice  of  the  set- 
ting of  such  causes,  and  not  to  examine  the 
dockets  in  the  clerk's  office.  The  name  of  a  de- 
fendant and  her  attorneys  were  properly  entered 
upon  the  appearance  docket  of  the  cit;  court  of 
Btrminghsm,  hut  tiie  clerk,  in  making  a  tran- 
scribed docket  of  the  cases  set  for  trial,  by  ac- 
ddent  or  mistake  omitted  defendant's  first  name, 
merely  giving  her  initials,  and  omitted  the  names 
of  defendant's  attorneys,  and  the  same  omis- 
sions appeared  in  the  printed  docket,  made  up 
and  distributed  among  attorneys.  As  a  result, 
defendant's  attorneys  did  not  discover  that  de- 
fendant's case  was  set  for  trial,  and  judgment 
nil  didt  was  rendered.  JSTeld,  that  defendant's 
attorneys  were  entitled  to  rely,  and  warranted 
in  relying,  on  the  printed  docket  furnished  by 
the  derk,  and  the  judgment  was  rendered  against 


defendant  by  mistake  and  wiOMBt  Canlt  on  her 

part;  within  the  Btatat& 

[Ed.  Mote.— For  other  cases,  see  Judgment, 
Cent.  Dig.  H  260,  270,  272-281 ;  Dea  Dig. 
143J 

Thomas,  J.,  dissenting. 

AvDeel  from  Olty  Court  of  Birmingham; 
John  O.  Pngb,  Judgei 

Petition  by  Myrtle  S.  Williams  for  rum 
trial  in  the  case  of  W.  G.  Tyler  t.  Myrtle 
S.  Williams,  in  which  Judgment  was  rendered 
nil  dldt,  for  plaintiff  and  against  petitioner. 
From  an  order  sustaining  demurrer  to  peti- 
tion, petitioner  appeals.  Reversed  and  re- 
manded on  rehearing. 

The  following  is  the  amended  petltUm: 
Comes  the  petitlmiar,  Myrtle  8.  Williams,  who 
is  the  defendiBnt  in  the  above-etyled  cause,  No. 

32S44,  and  respectfully  represents  unto  the 
court  that  she  was  prevented  from  making  her 
defense  in  the  above-styled  cause  No.  by 
surprise,  aoddent,  or  mistake,  without  fault  on 
her  part,  and  that  a  judgment  was  rendered 
against  her  in  the  above-styled  cause  No.  32544 
in  the  said  city  court  of  Binoingbam,  for  the 
sum  of  ¥920.50,  within  four  months  from  this 
date,  to  wit.  on  the  7th  day  of  January,  1916. 
Petitioner  further  represents  unto  this  court  and 
states  that  within  80  days  after  the  serrice  of 
the  summons  and  complaint  upon  her  in  the 
above-styled  cause  No.  32544  she  employed  the 
law  firm  of  Harsh  &  Fitta  to  represent  her  in 
the  above-styled  cause,  and  to  represent  her  de- 
fense in  this  court  in  said  cause;  that  within 
said  30  days  the  said  attorneys  representing  de< 
fendant  therein,  who  is  this  petitioner,  filed  in 
said  cause  on  behalf  of  said  defendant,  now  pe- 
titioner, demurrers  to  said  complaint,  and  upon 
the  same  paper  In-  which  said  demurrer  was 
filed  demanded  a  jun  In  writing  for  the  trial 
of  said  cause;  that  in  the  summons  and  com- 
plaint filed  against  her  in  said  cause  No.  32544 
this  petitioner,  defendant  therdn,  was  designated 
as  "Myrtle  S.  Williams,"  and  she  was  so  desig- 
nated in  said  proceeding  filed  Id  said  cause  by 
her  said  attorneys;  that  at  all  times  from  the 
service  of  said  summons  and  complaint  to  the 
present  time  this  petitioner  has  lived  In  Jeffer- 
son county,  Alabama,  and  her  said  attorneys 
during  the  whole  of  said  time  have  had  an  of- 
fice in  Birmingham,  Alabama,  and  the  said  at- 
torneys had  or  knew  petitioner's  post  office  ad- 
dress and  her  whereabouts.  And  petitioner 
avers  that  neither  she  nor  her  said  attorneys 
ever  knew  or  had  any  notice  whatsoever  that 
the  said  cause  was  set  for  trial  until  the  day 
that  the  said  original  petition  was  filed,  to  wit, 
the  8th  day  of  March,  1916:  that  she  leaznea 
that  said  cause  had  been  set  for  trial  acddental- 
ly.  and  by  learning  that  a  judgment  had  been 
rendered  against  her  while  she  was  engaged  in 
or  about  selling  or  trading  a  piece  of  ner  real 
estate;  and  that  her  said  attorneys  did  not 
know  and  had  no  notice  of  the  said  judgment, 
or  that  the  said  cause  No.  32544  was  set  for 
tilal,  until  their  attention  was  called  to  the 
same  by  this  petitioner  on  said  8th  day  of 
March,  1915.  Petitioner  further  avers  that  Jef- 
ferson county  is  a  very  large  and  populous  coun- 
ty, containing,  as  petitioner  Is  informed  and  be* 
lieves,  upward  of  250,000  population,  and  that 
the  city  of  BirmiDKham,  In  said  county,  in 
which  Uiis  court  is  neld.  is  a  large  dty,  con- 
taining upwards  of  176,000  population;  that 
the  sud  a.tj  court  of  Birmingham  has  four 
judges,  each  of  iriiom  hold  court  sqnrati^  one 
from  the  other,  and  ere  in  session  from  the 
first  Monday  in  October  to  the  last  day  In  June, 
less  some  short  legal  vacations ;  that  the  docketo 
of  said  city  court  of  Birmingham  contain  a 
vast  number  of  cases,  as  petitioner  Is  Informed 


^=;»Por  otlier  eases  sos  same  topic  and  KBY-NUH BBK  la  til  Key-Numbsrsd  DlgesU  and  Indeus 


Digitized  by  Google 


52  71  SOUTHER] 

and  believes,  and  therefore  atatefl,  more  tiian 
2,0U0  cases;  that  there  is  held  contemporane- 
ously with  said  city  court  of  Birmingham  other 
courts  in  the  said  city  of  Birminghani,  vis.,  the 
circuit  oonrt  of  Jefferson  county,  which  has  two 
judges,  each  of  whom  holds  court  separately 
from  the  other ;  the  chancery  court,  which  has 
one  chancellor,  the  criminal  court  of  Jefferson 
county,  which  has  two  judges,  each  of  which 
holds  court  separately  m)m  the  other,  and  the 
United  States  District  Court,  which  has  one 
judge;  that  the  said  circuit  court  has  a  great 
namber  of  cases  on  its  docket,  much  in  excess 
of  1,000;  that  the  said  criminal  court  has  sev- 
eral thousand  cases  on  its  docket,  to  wit,  3,000 
cases,  and  that  the  said  chancery  court  has  a 
large  nnmber  of  casea  on  its  dot^et,  and  that 
the  said  United  States  court  baa  a  considerable 
nnmber  of  cases  on  Its  docket ;  that  petitioner's 
said  attorneys  are  attorneys  engaged  in  the 
general  practice  of  law  in  the  said  city  of  Bir- 
mingham, and  practice  In  each  of  said  courts  in 
common  with  most  of  the  bar  in  Birmingham; 
that  long  before  the  filing  of  the  above-styled 
cause  against  this  petitioner  it  had  been  recog- 
nized by  the  bar  of  said  dty  of  Birmingham  and 
by  th«  ofBcers  of  each  of  said  courts  that  it 
was  practically  necessary  that  the  clerks  of 
each  of  said  courts  should  issue  a  printed  docket 
for  distribution  amon^  attorneys  having  caus- 
es set  In  said  courts  m  advance  of  the  day  on 
which  said  causes  were  set.  for  the  purpose  of 
thereby  receiving  notice  of  the  day  on  which 
said  causes  were  set  for  trial;  that  for  a  long 
time  prior  to  the  fiUns  of  said  cause,  and  at 
the  time  thereof,  and  ever  mnce,  the  custom  has 
universally  prevailed  in  Jefferson  county,  Ala- 
bama, for  the  clerks  of  each  of  said  courts  to 
issue  such  a  printed  docket  containing  the 
names  of  each  of  the  cases  set  in  said  court, 
together  with  the  names  of  the  attorneys  for 
the  plaintiff  and  also  the  names  of  the  attor- 
neys for  defendant  printed  therein  in  connec- 
tion with  such  causes,  and  to  issue  said  docket 
a  long  enough  time  ahead  of  the  day  on  which 
HRid  causes  were  set  for  trial  that  the  attorneys 
might  have  notice  therefrom  In  ample  time  of 
the  setting  of  the  causes  to  notify  their  clients 
and  to  prepare  same  for  trial  on  the  day  for 
which  said  causes  were  respectively  set  for 
trial,  and  during  all  of  said  time  it  has  been 
the  custom  of  the  bar  in  said  Birmingham  to 
rely  upon  said  printed  dockets  for  notice  of 
the  setting  of  said  causes,  and  it  has  been  the 
custom  of  petitioner's  said  attorneys  to  so  re- 
ly upon  said  printed  docket;  that  if  attorneys 
were  required  to  go  to  the  clerk's  office  and 
there  examine  the  original  trial  dockets,  or 
original  appearance  dockets,  or  to  procure  the 
clerk  to  do  so,  in  order  to  ascertain  when  their 
causes  were  set  for  trial,  it  would  result  in 
great  expense  and  loss  of  time  to  said  attorneys 
and  to  the  clerks  of  said  courts,  and  would  re- 
quire extra  help  to  be  furnished  by  said  clerk, 
in  order  to  furnish  the  opportunity  for  said  at- 
torneys to  so  examine  said  dockets,  and  would 
require  extra  help  by  and  on  behalf  of  attor- 
neys who  had  in  said  courts  any  considerable 
practice;  that  an  examination  would  have  to 
be  made  frequently  of  the  dockets  of  said  courts, 
and  that  attorneys  in  making  said  examination 
would  have  to  have  lists  of  the  causes  in  which 
they  represented  either  plaintlflF  or  defendant  in 
said  courts;  that  for  several  years  last  past 
the  clerks  of  each  of  said  courts  have  always 
furnished  said  printed  docket  to  the  attorneys, 
and  it  has  not  beea  the  custom  during  said  time 
for  attorneys  to  examine  the  dockets  in  the 
rJerk's  office  to  ascertain  when  causes  were  set 
for  trial,  but,  on  th«  contrary,  it  has  been  the 
custom  during  the  whole  of  said  time  to  rely 
on  said  printed  docket  to  so  ascertain. 

Plaintiff  avers  that  the  system  of  requiring 
attorneys  to  examine  the  original  dockets  in  the 
office  <^  the  derks  would  he  wasteful  of  time 
and  money,  very  vexatious  and  annoying,  and 
wasteful  to  the  clerks,  and  would  be  wholly 
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impracticable ;  that  Birmingham  Is  a  metropol* 
itan  city  and  that  a  metropolitan  practice' does 
not  practically  admit  (rf  any  such  method;  tbat 
the  above-styled  cause  No.  M2S44  was  docketed 
on  one  of  tiie  large  dockets  of  the  city  court 
of  Birmingham,  to  wit,  the  appearance  docket, 
and  on  said  original  docket  the  defendant's 
name  was  givoi  correctly  and  in  full,  and  her 
said  demnrrers  signed  by  her  said  attorneys 
were  shown  on  said  docket  to  have  beoi  filed, 
and  the  names  of  her  said  attorneys  were  there 
entered  on  said  appearance  docket,  to  wit,  in 
the  month  of  June,  1914,  at  or  about  the  time 
petitioner's  said  demurrers  were  filed  in  said 
cause:  that  the  clerk  of  said  court,  through 
himself  or  one  of  his  deputies,  undertook  to 
transcribe  from  said  original  or  appearance 
docket  the  causes  thereon  to  be  set  for  trial 
during  the  term  of  said  court  beginning  on  the 
first  Monday  in  October.  1014,  including  the 
at>ove-styled  cause  No.  82544,  and  that  said 
transcribed  docket  was  the  docket  to  be  used 
and  wfairii  was  used  in  setting  said  causes  bo 
transcribed,  including  the  above-styled  cause, 
for  trial  during  said  term;  that  in  transcrib- 
ing the  above-styled  cause  the  said  clerk  or  his 
deputy  by  accident  or  mistake  omitted  the  first 
name  of  defendant,  and  merely  gave  initials, 
and  omitted  the  names  of  defendant's  attorneys 
and  aU  reference  thereto;  that  the  said  cause 
was  marked  on  said  transcribed  docket  as  set 
for  trial  Jannair  5,  1915.  and  a  printed  docket 
as  above  described  was  made  up  and  printed 
at  the  instance  of  said  clerk  for  distribution 
amongst  attorneys  harinx  causes  set  on  said 
docket,  that  they  might  learn  fn  dae  time  the 
dates  on  which  their  said  causes  were  set  for 
trial ;  that  by  accident  or  mistake  there  was 
not  only  omitted  from  said  transcribed  docket 
the  first  name  of  defendant,  only  her  Initials 
being  given,  and  also  the  names  of  her  at- 
torneys and  all  reference  thereto,  but  there  was 
also  omitted  from  both  of  said  dockets,  to  wit, 
said  transcribed  docket  and  said  printed  docket, 
the  names  of  defendant's  attorneys  and  all 
reference  thereto;  that  in  the  due  course  of 
business,  and  In  the  diligent  prosecution  of 
their  practice,  said  attorneys  procured  one  of 
said  printed  dockets  in  due  season,  in  order 
that  they  might  learn  from  same,  in  accordance 
with  the  practically  universal  custom  at  said 
Birmingham,  the  date  mi  which  each  of  the 
causes  was  set  for  trial  on  said  docket  in  which 
they  represented  plaintiff  or  defendant,  and 
they  procured  one  of  said  dockets  long  before 
the  said  5th  day  of  January.  1915,  to  wit,  in 
the  month  of  Dec«nher,  1914;  neither  the 
names  of  dcufendant's  attorneys  nor- her  first 
name  were  on  the  only  docket  in  the  clerk's 
office  on  which  said  cause  was  set  for  trial,  and 
said  names  did  not  annear  on  any  docket  in  the 
clerk's  office,  except  the  original  or  appearance 
docket,  and  the  tune  set  for  trial  was  not  in- 
dicated on  that  dof^et;  that  said  printed  dock- 
et contained  the  names  of  more  thnn  1,000  cas- 
es, and  covered  a  period  of  from  the  first  Mon- 
day in  January,  to  and  including  the  Ist  day 
of  April,  1916;  that  of  the  total  number  of 
cases  on  said  printed  docket  petitioner's  said 
attorneys  repr«ented  for  150;  that  It  was  the 
universal  custom  of  the  clerk,  in  causing  said 
printed  docket  to  be  printed  wherever  the  de- 
tense  had  been  filed  by  an  attorney,  to  print 
the  attorney's  name  as  the  attorney  for  de- 
fendant, and  whenever  the  cai^se  had  been  filed 
by  attorney  the  ivinted  docket  showed  ftnid 
attorney's  name  as  attorney  for  plidntiff;  that 
where  no  defense  had  been  filed  to  print  a  blank 
line.  Instead  of  the  name  of  any  attorney;  that 
die  said  attorneys  were  aware  that  they  had 
filed  defenses  in  all  their  causes  which  could 
he  printed  on  said  printed  docket,  and  had 
signed  their  names  to  the  papers  in  which  said 
defenses  were  Sled,  and  that  they  had  done  so : 
that  there  were  a  considerable  number  of  cases 
printed  on  said  docket  in  which  no  names  were 
printed  ms  attorneys  for  defendants  in  said 


Digitized  by  Google 


Wn.TJAMfl  V.  TTIiEB 


63 


cauae.  tiiere  bdng  no  dtfensea  filed  in  said 
causes  at  said  time,  except  in  said  caose  against 

fetitloner  No.  32544,  in  which  caose  defense 
ad  been  filed,  and  which  defense  was  signed  by 
defendant's  said  attorneys. 

PetitiOBer  farther  aTera  that  there  are  a 
great  number  of  i»wB(hi8  named  "WilUamB"  in 
Jeffmrson  eoontT,  Alabama,  and  in  the  city 
directory  of  the  city  of  Birmingham  in  use  at 
said  time  alone  there  are  efaown  the  names  of 
a  great  number  of  persons  named  "Williams," 
to  wit.  9B7,  and  it  contains  the  names  ol  68 
-pvsoDB  named  "Williams"  whose  first  name 
begins  with  an  "M,"  as  does  petitioner's;  that 
-Hhe  said  attorneys  in  person  or  by  competent 
Agent  examined  said  printed  docket  carefully, 
Md  by  reason  of  the  names  of  said  attorneys 
omitt^  froin  said  docket,  and  all  refer- 
ence  to  said  attorneys  beinic  omitted  therefrom, 
and  by  reason  of  d^endants  first  name  being 
-omitted  therefrom,  said  attorneys,  without  fault 
on  their  part  or  on  the  part  of  their  said  agent, 
failed  to  ascertain  from  said  docket,  or  other- 
'Wise,  that  said  cause  was  set  for  trial  until 
more  than  30  days  after  the  said  judgment  waa 
rendered  against  this  petitioner,  and  only  as- 
certained same  as  above  set  out,  to  wit,  on  the 
8th  day  of  March,  1915,  and  then  by  accident. 
Petitioner  farther  avers  that  It  waa  solely  by 
reason  of  and  as  a  proximate  conaeauence  of 
the  said  accident  or  mistake  of  the  clerk  or 
his  deputy,  without  fault  on  her  part,  and 
without  fault  on  the  part  ot  her  said  attorneys, 
-that  she  was  prevented  from  making  her  de- 
fense in  the  above-styled  cause  No.  32644,  and 
-tliat  said  Judgment  was  rendered  against  her. 
She  further  avers  that  the  whole  ot  the  claim 
■of  T>1aintiEf  in  the  above-styled  caose  No.  ^544 
against  defendant  was  based  upon  the  claim 
-of  plaintiff  that  he  as  a  real  estate  agent  had 
sold  for  and  on  account  of  this  petitioner  a 
-certain  lot  in  the  city  <^  Birmingham.  Alabama; 
and  this  petitioner  states  that  the  said  plain- 
tiff, W.  G.  Tyler,  did  not  sell  said  lot,  hut,  on 
the  contrary,  said  lot  was  sold  by  another  real 
estate  agent  or  concern,  to  wit.  Tarrant  Realty 
•<Tomnany.  who  have  been  fully  paid  and  satis- 
fied for  their  services  In  so  making  said  sale; 
and  petitioner  further  avers  that  she  did  not, 
-at  the  time  of  the  bringing  of  the  suit  in  the 
-abovfrstyled  cause  Na  32544.  or  at  any  time 
thereafter,  owe  plaintiff  anything  for  or  on 
-account  of  said  sale,  or  for  or  on  account  of 
any  cause  whatsoever,  and  that  she  baa  a  full 
And  oomplete  defense  to  the  said  cause  of  ac- 
tion, and  that  she  waa  prevented  from  making 
her  said  defense  by  surprise,  accident,  or  mis- 
take, as  above  set  out. 

Premises  considered,  this  petitioner  prays  that 
■the  said  judgment  rendered  against  her  m  the 
above  cause  DC  set  aside,  and  that  she  have  a 
rehearing  in  said  cause,  and  for  other,  furthwr, 
and  general  relief. 

Harsh  &  Fltts,  oC  BlrmlngbaiOt  for  appe- 
lant. John  T.  Glorer,  of  Blrmli^luuD,  for 
appellee. 

THOBfAS,  J.  This  la  an  appeal  from  the 
dlnal  Indgmeiit  of  the  lower  court  refusing 
to  grant  a  statutory  rehearing  applied  for 
under  section  5372  of  the  Code,  known  as  tbe 
**fonr  months  statute,"  and  la  the  proper 
remedy  ttff  reviewing  such  action  of  the  low- 
er court  End.  Dep.  Dis.  G.  L.,  etc,  v.  Har- 
rey,  6  Ala.  App.  246,  60  South.  602,  and  cases 
fitted.  Tbe  reporter  will  set  out  the  petition, 
as  amended,  for  rebearlngt  that  was  so  de- 
nied. The  court  sustained  a  demurrer  to  it, 
which  presents  as  the  only  point  for  review 
the  questt(ni  as  to  whether  or  not  the  facts 
-alleged  In  the  amended  petition  are  suffident,  J 


If  true,  to  show  eUber  "snrprlse,  accident, 
mistake,  or  fraud,  without  fault"  on  the  part 
of  petitioner  or  her  counsel,  witbln  the 
meaning  of  those  terms  as  emplt^ed  In  said 
section  5B72  of  the  Oode.  Tranb  v.  Fabian, 
160  Ala.  210,  48  South.  240;  Wheeler  v.  Mor- 
gan, 61  Ala.  573;  Walker's  Case,  54  Ala.  577; 
North's  Case,  49  Ala.  385;  Brock's  Case,  65 
Ala.  79;  Blood's  Case,  66  Ala.  103. 

We  cannot,  it  seems  to  us,  with  due  regard 
for  the  decisions  of  our  Supreme  Court, 
which  are  binding  on  us,  hold  otherwise 
than  that  the  trial  court  did  not  err  in  sus- 
taining the  demurrers  to  the  petition,  as 
amended,  and  in  denying  the  rehearing.  It 
is  no  doubt  true,  as  Is  contended,  that  the 
averments  of  the  petition  clearly  show  that 
the  failure  to  make  defense  against  the  judg- 
ment prayed  to  be  set  aside  was  due  to  the 
mistake  or  oversight  of  the  clerk  of  the 
court  In  stating,  in  the  printed  dockets  of  the 
cases  pending  tn  the  court  that  were  distrib- 
uted as  pamphlets  among  the  bar  for  their 
luformaUfHi,  the  case  ot  W.  G.  Tyler  against 
the  petitioner,  Myrtle  S.  Williams,  In  a  dif- 
ferent style  or  way  from  that  In  which  It  was 
stated  on  the  regular  dockets  of  tbe  court; 
and  it  is  no  doubt  further  true  that  this  dif- 
ference in  the  statement  of  the  case  led  peti- 
tioner's attorneys,  as  It  naturally  would  un- 
der the  circumstances  as  disclosed  In  the  pe- 
tition, to  overlocdE  the  fact  that  the  case 
stated  and  styled  on  the  printed  docket  or 
pamphlet  as  "W.  G.  Tyler  v.  M.  S.  Williams," 
and  which  failed  to  show  the  appearance  of 
any  counsel  for  defendant,  was  tbe  same  case 
as  was  stated  and  styled  on  the  r^ular  court 
dockets  as  "W.  G.  Tyler  v.  Myrtle  S.  Wil- 
liams," and  which  showed  that  counsel  had 
entered  an  appearance  for  defendant;  but 
it  is  farther  true  that,  notwithstanding  this, 
the  defendant's  counsel,  with  whose  negli- 
gence defendant  Is  chargeable,  cannot  escape 
— If  we  adhere,  as  we  must,  to  the  rulings  of 
our  Supreme  Court — ^the  charge  of  a  lack  of 
due  diligence,  which  diligence,  though  It  may 
not  have  required  that  the  petitioner's  coun- 
sel discover  from  the  printed  docket  itself 
that  the  two  cases  were  one  and  the  some, 
did  require  that,  when  they  failed  to  discov- 
er on  the  printed  docket  the  case  against 
thdr  client,  which  they  knew  was  pending 
in  that  court  to  be  tried,  they  make  some 
Inquiry  of  the  clerk  to  ascertain  the  status  of 
that  case  and  why  It  had  been  omitted  from 
the  printed  docket,  which  inquiry  would 
have  led  to  the  Information  that  it  had  not 
been  omitted,  but  was  on  such  docket,  and 
was  set  for  trial  on  the  day  there  named. 

It  may  be  that  where  the  clerk,  as  In  this 
case,  for  his  own  convenience  and  that  of 
the  bar,  prepares  and  furalshea  printed  lists 
of  the  cases  pending  for  trial,  together  with 
a  statement  of  the  day  they  are,  respectively, 
set  for  trial,  counsel  Interested  would  have 
a  right  to  rely  on  the  Information  there  Im- 
parted aa  to  the  date  set  for  trial,  the  same 
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as  he  would  have  a  rlgbt  to  rely  oa  Informa- 
tioa  Imparted  In  a  letter  from  tbe  clerk  writ- 
ten by  him  In  answer  to  a  reqnest  from  coon- 
sel  fw  Information  as  to  when  la  parttcolar 
case  was  set  tor  trial,  and  that,  if  a  case  ap- 
pearing on  BQCh  list  was  tak«i  np  and  tried 
on  any  d^  prerlons  to  the  day  It  was  there 
stated  as  set  for  trial,  and  this  wlthoat  a 
change  of  notice  to  counsel,  who,  relying 
In  good  faith  on  the  first  notice,  was  not  pres- 
ent at  the  trial,  then  this  wonid  probably 
famish  good  ground  tot  rehearing  (Renfro 
T.  Herryman,  71  Ala.  19Gr;  Winnaf^  t.  Book* 
man,  84  Ala.  88),  althonA  the  derk  may 
have  made  a  mistake  in  the  first  Instance 
by  having  given  the  wrong,  instead  of  the 
correct,  date  that  the  case  was  ae(t  tor  trial, 
and  although  the  ease  may  have  been  tried  on 
the  correct  date  that  had,  at  tha  time  of  the 
giving  of  the  wrong  date,  been  actually  set 
for  the  tri^.  A  party,  we  think,  shoold 
not  in  this  character  of  proceeding  be  charg- 
ed with  fault  for  having  relied  in  good  fsitii 
oa  information  as  to  the  date  a  case  is  set 
for  trial,  aUhoagh  sndi  informatitm  Is  incor- 
rect, if  It  is  imparted  by  the  clerk,  since  he 
Is  the  officer  known  to  be  the  maker  and  ens- 
todlan  of  the  records  which  contain  that 
informatton,  and  since,  therefore,  It  is  nature 
ally  to  be  snppoeed  that  he  would  give  only 
ctanct  b^rmatlon.  Bnt  where  the  derk 
imparts  no  information  at  all,  the  esse  is 
dllCezMit;  sinc^  tfaoi^  a  party  may  rely  <m 
lnformatl(Hi  from  the  cterk,  he  is  not  altow- 
ed  to  rely  <m  a  locfc  of  information  tsom  him 
with  resitect  to  a  matter  concerning  whldi  it 
is  the  party's  duty  to  Inquire. 

The  recent  ease  ot  Henley  v.  Ohabert,  96 
Sooth,  093,  decided  ^  onr  Supreme  Court, 
settte  this  proposition.  In  Qiat  case  the  bill 
alleged,  as  one  of  the  grounds  upon  which 
the  rehearing  was  prayed: 

"That  the  said  case  of  Henley  afralnat  these 
oraton  [whldi  aa  previoaal;  averred  was  pend- 
ing In  the  circuit  court  of  Walker  county,  and  in 
which  complainants  had,  as  here,  seasonably 
filed  a  demurrer  to  the  complaint]  was  never  set 
down  for  trial  *  •  *  antU  some  time  in  the 
month  of  October,  1012,"  etc. ;  "that  on  the  22d 
da7  of  October,  1012,  without  notice  to  orators, 
or  either  of  them,  or  their  attorneys,  a  judgment 
by  default  was  rendered  by  the  circuit  court  of 
Walker  county,  of  which  neither  of  these  orators 
or  their  attorneys  had  any  notice;  that  on,  to 
wit,  the  2l8t  day  of  November,  1012,  a  writ  of 
inquiry  was  issued  in  the  case,  without  any  no- 
tice to  either  of  these  orators  or  their  attorneys, 
and  Judgment  rendered  against  orators  in  the 
sum  of  12,000;  and  that  prior  to  that  time  a 
list  of  the  cases  In  the  circuit  court  of  Walker 
county,  which  were  set  for  different  days  be- 
tween November  11, 1012,  and  January  23, 1013, 
was  published  and  furnished  the  several  attor- 
neys living  in  Jasper  [where  oomplainanta'  coun- 
sel lived],  and  practldng  In  said  court,  and  that 
nowhere  In  said  published  list  or  pamphlet  in 
eald  cauae  did  it  state  or  show  that  said  case  of 
Henley  against  these  orators  was  set  for  trial." 
etc. 

This  ground  of  the  bill  for  rdieartng  our 
Hnproue  Oonrt  disposed  of  very  briefly  by 
sayingi 


"Nor  is  It  suffident  ground  for  rtHiet  that  the 
cause  was  not  set  down  for  trial  until  In  the 
month  oi  October,  and  the  list  of  cases  made  out 
by  the  clerk  and  published  did  not  disclose  the 
case  of  respondent  against  complainants.  No 
diligence  or  effort  on  the  part  of  complainants 
to  ascertain  the  status  of  the  cause  is  shown." 
Henley  v.  Chabert,  65  South.  993. 

The  conrt  dted  in  support  of  this  holding 
the  case  of  Renfro  v.  Merryman,  71  Ala.  100, 
where  it  was  held  that  tbe  claimant  In  a 
case  of  the  trial  ct  the  right  of  property 
was  not  without  fault,  and  hence  was  not  en- 
titled to  a  rehearing  where  It  appeared  that 
he  attended  court  aa  Wednesday  and  Thurs- 
day of  tbe  first  week  of  the  term  at  which 
the  case  was  ttlable,  ready  with  his  testi- 
mony and  attorney  to  try  the  case,  but,  find- 
ing that  the  case  had  not  been  docketed,  he 
and  bis  attorney  left  court,  when  afterwards, 
to  wit,  on  Saturday  of  that  week,  the  case 
was  for  the  first  time  docketed,  and  was 
tried  Immediately  after  being  so  dodceted  and 
without  notice  to  claimant  or  his  counseL  In 
disposing  of  the  questicHi,  Judge  Brickell, 
speaking  for  the  court,  said: 

"Waiving  all  other  considerations,  It  Is  mani- 
fest the  appellants  were  wanting  In  reasonable 
diligence.  •  •  •  Reasooable  diligence  re* 
quired  them  to  be  active  In  the  prosecution  of  the 
claim.  The  Inadvertence  of  the  clerk  in  omitting 
to  enter  the  suit  on  the  dodtet  it  was  their  duty 
to  cure  by  directing  his  attention  to  the  omis- 
Bion.  That  omission  did  not  work  a  discontinu- 
ance of  the  suit;  and  it  was  the  duty  of  the 
clerk,  when  he  discovered  it,  to  rectify  It  by 
docketing  the  cause.  When  docketed,  it  was 
within  the  discretion  of  the  court  to  call  the 
cause  for  trial  at  any  time  during  term,  a 
particular  day  not  having  been  set  for  the  trial." 
Renfro  v.  Merryman,  supra. 

Tlie  case  as  made  by  tbe  instant  petition, 
where  from  Uie  allegations  of  the  petition 
it  i^ipears  that,  on  the  printed  dodnt  or 
pamphlet  furnished  by  the  clerk  to  petition- 
er's counsel,  the  canse  pending  for  trial 
against  her  as  def^dant  was  not  stated  or 
described  with  that  fullness  and  particularity 
that  It  was  stated  or  described  on  the  regu- 
lar dockets  of  the  court,  and  tbat  as  a  re- 
sult of  this  dIfCerence  in  the  statement  or 
description  of  tbe  cause  petitioner's  counsel 
were  misled,  and  overlooked  tbe  fact  that  it 
was  one  and  the  same  cause,  is  certainly  no 
stronger  than  the  case  of  Henley  v.  Chabert, 
supra,  where,  as  seen,  it  ai^)eared  that  on 
the  printed  docket  or  pamphlet  furnished 
counsel  the  cause  pending  in  the  court 
against  petitioner  as  defendant  was  not  stat- 
ed or  described  at  all,  but  was  omitted  entire- 
ly therefrom.  The  fact  that  the  cause  tbat 
was  pending  for  trial  against  petitioner  here 
as  defendant  was  so  meageriy  described  In 
the  printed  list  of  pending  causes  that  was 
furnished  petittooer*s  counsel  as  not  to  call 
such  counsel's  attention  to  the  fact  that 
It  was  the  same  cause  as  tbat  In  which  they 
had  been  previously  employed  to  represent 
petitioner  and  wherein  they  had  already  filed 
a  demurrer,  surely  puts  petltlmsr  in  no  bet- 
ter podtloD  or  standing  for  a  rdieailns  than 
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If  a  rtatement  or  daKrlptl(HL  at  odd  cause 
bad  been  left  off  or  omitted  entirely  from 
■aid  list 

On  account  of  the  difference  in  description 
between  the  case  against  petitioner  as  stat- 
ed or  styled  on  the  printed  docket  and  the 
eame  case  as  stated  or  sfyled  on  the  legnlar 
conrt  docket.  It  may  be  that  ooonsel  should 
be  exeaaaA,  as  urged  by  them,  from  not  dle- 
eoTeriny  the  IdentU?  of  the  cases  tnm  an 
fnspecttoKtf  die  printed  list  Ita^ ;  bntwh^ 
we  so  excose  them  upon  this  theory,  upon 
which  they  Insist,  it  amounts  to  a  holding 
that  the  case  was  so  m eagerly  and  differently 
described  in  the  printed  list  from  what  It 
was  on  the  r^ular  docket  as  to  be  edulva- 
lent,  so  for  as  the  printed  list  conveyed  any 
Infonnatlon  to  connsel  with  respet^  to  the 
matter,  to  having  been  left  off  entirely  from 
the  printed  list  Therefore,  in  the  final  anal- 
ysis of  the  case  at  bar,  we  are  presrated 
exactly  with  the  same  proposltlcHi  as  con- 
fronted our  Supreme  Court  in  the  case  of 
Henley  t.  Chabert,  supra;  consequently,  for 
DS  to  hold  here  that  the  appellant  was  enti- 
tled to  a  rehearing  would  be  to  overrule  the 
decision  of  our  Supreme  Court  In  the  latter 
case,  unless  that  case  can  be  differentiated 
from  this,  as  counsel  insist  It  can,  by  rebson 
of  the  fact  of  the  large  difference  between 
the  number  of  causes  and  the  volume  of  busi- 
ness pending  In  the  court  where  that  case 
originated  (the  Walker  county  circuit  court) 
and  the  number  of  causes  and  volume  of  busi- 
ness pending  In  the  court  where  this  case  or- 
iginated (the  dty  court  of  Birmingham). 

But  we  cannot  see  that  these  facts  should 
make  any  difference  In  the  application  of  the 
principle  here  Involved.  Attorneys,  whether 
rural  or  urban,  whether  enjoying  a  large 
or  small  practice,  whether  employed  in 
many  or  only  a  few  cases,  and  whether  those 
cases  are  pending  In  a  court  with  heavy  or 
light  dockets,  are  supposed  to  know  and 
keep  in  mind,  by  memory  If  they  be  few, 
and  by  m^orandum  if  they  be  many,  the 
cases  In  which  they  have  been  employed;  and 
when  a  clerk  furnishes  an  attorney  with  a 
printed  list  of  the  cases  [}ending  in  a  particu- 
lar court  In  which  that  attorney  practices, 
then,  although  It  la  customary  for  the  clerk 
to  furnish  su<^  list,  and  although  ordinarily 
It  is  reliable,  it  Is  the  duty  ot  the  attorney 
to  look  over  the  list  and  see  If  the  cases  In 
which  he  Is  employed  are  listed,  and,  If  not 
listed,  to  make  Inquiry  of  the  derk  as  to 
tbsir  status,  because  the  attorney,  upon  not 
finding  on  such  list  a  case  In  which  he  has 
been  employed  and  which  he  knows  is  pend- 
ing for  trial,  must  naturally  infer  that  there 
has  been  an  oversi^t  in  some  way  on  the 
part  of  the  clerk  In  omitting  It 

The  fact  that  an  attorney  has  so  many 
cases  that  he  cannot  keep  them  actually  in 
mind  does  not  relieve  the  duty  of  meeting 
this  requirement;  fbr  under  such  circum- 
stances he  can  ke«p  a  written  monorandnm 


or  private  Ust  <tf  his  cases,  from  wbldi  list 
he  can  as  ccmvenisntly  duck  ths  list  for^ 
nished  him  by  the  clerk  as  he  could  fnnn 
memory  where  his  cases  are  few,  whldb 
checking,  If  properly  done,  will  in  all  cases 
lead  to  a  discovery  of  the  omisslOQ  of  any 
of  his  eases  from  the  list  furnished  by  the 
cleA.  If  (miltted,  then  It  Is  a  case  where 
the  clerk  has  furalshed  no  Informatloii  at 
all,  and  It  is  therefwe  incumbent  on  the 
attorn^  to  inquire.  This,  it  seems  to  us, 
is  the  rationalo  of  the  de^on  of  our  Su- 
Iffeme  Court  In  the  two  cases  to  which  we 
have  last  adverted.  H&aHvy  r.  Ohabert  and 
Eenfro  v.  Merryman.  No  Inquiry  as  to  the 
status  at  the  cause  having  been  made  in  the 
present  case,  so  far  as  appears  from  the  al- 
legations  of  the  petition,  a  case  of  due 
diligence  Is  not  shown,  and  the  lower  court, 
consequently,  did  not  err  In  sustaining  the 
demurrers  to  the  petition  and  In  denying 
the  aivUcation  for  rehearing.  Authorities 
supra;  National  Co.  v.  Hinson,  Ala.  532, 
16  South.  814 :  4  Uayf .  IMg.  715,  312. 

The  principles  governing  the  granting  of 
rehea rings  under  the  statute  (Code,  {  5372) 
here  Invoked  are  the  same  as  those  obtaining 
had  relief  been  sought  by  bill  in  equity,  since 
the  object  ot  the  statute  was  merely  to  pro- 
vide a  less  expensive  and  more  speedy  reme- 
dy than  the  latter  and  as  cumulative  of  It. 
Renfro  v.  Merryman,  supra;  Elvans  v. 
Wllhlte.  167  Ala.  587,  62  South.  846;  Todd  v. 
Leslie,  171  Ala.  625,  65  South.  174.  As  a 
statement  of  these  principles,  and  in  for- 
tification of  our  application  of  them  to  the 
case  at  bar,  it  is  not  Inappropriate  to  here 
quote  briefly  from  the  decisions  of  our  Su- 
preme Court,  which  we  do  as  follows: 

**  'A  proper  and  due  regard  for  the  peace  and 
interests  of  society  requires  strictness  and  cau- 
tion in  exerdsing  the  power  to  disturb  the  de- 
crees and  judgments  of  other  courts  of  competent 
or  concurrent  jurisdiction,  and  reopening  con- 
troversies, which  it  is  the  policy  of  the  law  to 
quiet  *  *  ■  To  BUocessfoUy  invoke  the  in- 
terposition, it  is  not  sufBcieat  that  wrong  has 
been  done,  but  It  must  be  manifest  that  the 
wrong  occurred  because  of  accident  surprise,  or 
fraud,  or  the  act  of  the  opposite  party,  and  with- 
out fiinlt  or  neglect  on  the  part  ta  the  party 
complaining.  A  concurrence  of  injustice  com- 
mitted and  freedom  from  fault  and  negligence  is 
an  indispensable  condition  to  the  exercise  of 
this  Jurisdiction.'  Waldrom  v.  Waldrom,  76  Ala. 
289.  •  •  •  The  rules  of  oqaity  are  strict  in 
requiring  a  party  seeking  relief  from  a  judgment 
at  law  to  acquit  himself  of  fault  or  neglect  in 
respect  of  defenses  which  might  have  been  inter- 
posed to  prevent  the  Judgment*  *  •  •  Foshee 
V.  HcCreary,  128  ^a.  403  [26  South.  809]. 
•  •  •  The  highest  degree  of  diligence  [though 
other  authorities  use  the  term  "due  dillgenee^n 
is  exacted  from  him,  and,  if  it  is  not  exhibited, 
the  court  will  not  intervene.  Norman  v.  Boms, 
67  Ala.  248."  Henley  v.  ChabeEt,  supra. 

Afllrmed. 

On  Rehearing. 

THOMAS,  J.  On  4n>llcatlon  tw  rsheat^ 
Ing,  It  is  said  In  appellant's  brief: 

"This  conrt,  bowlni;  to  what  It  conceives  to 
be  the  authority  of  tin  Snprone  Court  ia  the 
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case  of  Hmler  r.  Chabert.  condadei  that  this 
case  presenta  no  stronKer  appeal  for  relief  than 
that  case,  and  holds  that  if  a  lawyer,  npon  the 
perusal  of  a  printed  docket  setting  oat  a  number 
of  cases,  falls  to  find  a  particular  case  of  his 
upon  that  particular  printed  docket,  he  most 
conclude  that  something  wrong  had  happoied, 
because  the  eaae  neccaaarily  should  have  been 
on  that  docket  •  •  •  This  court  surely 
knows  that  all  the  cases  pending  upon  the  dock- 
ets of  the  city  court  of  Birmfngham  are  not  set 
at  one  setting— that  all  are  not  put  upon  any 
printed  docket  issued  for  the  information  of  liti- 
gants and  attomeTS.  A  docket  *  *  *  covers 
only  about  three  months  of  actnal  court  work, 
and  it  would  be  prepoeteroua  to  think  of  set- 
ting all  of  the  causes  pending  in  the  court  with* 
in  that  period  of  time.  Therefore,  in  the  city 
court  of  Birmingham,  it  could  not  follow  from 
an  omission  of  a  particalar  case  from  a  printed 
docket  that  the  cause  waa  wrongfully  omitted." 

We  aoqulesce  In  the  correctness  of  the 
conclusion  expressed,  but  not  In  one  of  title 
premises  upon  which  It  Is  rested.  This  court 
cannot,  as  that  oondusUm  assumes,  take  Ju- 
dicial knowledge  that  the  (derk  of  the  cl^ 
court  of  Birmingham  does  not,  at  the  com- 
mencement ot  the  term  of  said  court,  or  other 
time,  and  at  one  settlns,  set  for  trial  all  cas- 
es at  lasoe  then  pending  cm  the  docket  of 
said  coort,  and  that,  consequently,  the  print- 
ed list  furnished  by  bim  to  attorneys  does 
not,  and  is  not  intended  to,  coTer  all  cases 
at  issue  pending  on  said  docket,  but  that 
said  clerk,  at  the  commencement  of  said  term 
and  at  one  setting,  sets  for  trial  only  such 
part  of  the  cases  at  issue  on  said  docket  as 
be  decides  should  be  tried  within  the  next 
three  months,  and  that  at  the  expiration  of 
^Id  three  months  he  makes  another  setting, 
and  so  on  until  the  end  of  the  term,  and  fur- 
nishes to  the  attorneys  during  the  term,  not 
one  printed  list  covering  all  the  pending  cas- 
es, but  several  lists — one  at  the  commence- 
ment of  the  term,  and  others  from  time  to 
time  thereafter  as  he  sets  the  cases,  each 
covering  only  the  cases  set  for  a  particular 
three  months.  If  this  be  true,  and  if  the 
particular  printed  list  furnished  counsel  dur- 
ing the  term  mentioned  was  not  the  last  to 
be  furnished  for  that  term,  then  we  concede 
that  counsel,  when  falling  to  find  his  case  on 
that  list,  would  have  no  occasion  to  believe 
that  there  was  an  accidental  omission  of  his 
case  from  that  list;  nor  would  there,  we 
think,  arise  in  sudti  case  any  necessity  for 
Inquiry  on  his  part  of  the  derk,  since,  under 
such  circumstances,  counsel,  It  seems  to  us, 
should  have  a  right  to  presume  that  the 
clerk  had  not  set  the  cause  at  the  time  of 
furnishing  that  list,  that  he  had,  consequent- 
ly, Intentionally  omitted  it  therefrom,  and 
that  he  would  subsequently  set  It,  and  let 
it  appear  on  some  subsequent  list  to  be  fur- 
nished during  the  term.  While,  in  such  a 
case,  the  particular  printed  list  so  served 
furnishes  no  information  at  all  as  to  the  sta- 
tus of  the  particular  case,  yet  such  case  may 
be  differentiated  from  that  stated  In  the 
opluicm,  where  only  one  list  was  supposed  to 
be  served  during  the  term,  and  this  by  reason 
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of  the  fact  that  the  clerk  has,  by  the  estab- 
llshment  In  tb»  past  <tt  a  practice  and  cus- 
tom to  furnish  further  lists  during  the  tem^ 
impliedly  promised  in  the  imsent  to  do  so, 
upen  which  promise  counsel  would,  <m  ao 
count  of  nudb  past  practice  and  custom,  have 
a  right  to  rely  in  dealing  with  a  particular 
list  before  them,  at  least  to  the  extent  of 
presnmli^  that,  although  tbeir  cause  did  not 
appear  on  that  list,  it  would  appear  on  a 
subsequent  list  to  be  fnndsiied  during  the 
term. 

This  presumption,  however,  cannot  be  In- 
dulged as  to  the  last  list  of  the  series  of 
lists  to  be  furnished  for  the  term ;  for  when 
counscfl,  ^o  know  that  the  particular  cause 
has  not  appeared  on  any  preritHU  list  serv- 
ed during  the  term,  and  who  know,  as  tba 
petition  here  shows,  that  that  canse  {$  at 
Usue,  vndUpoted  of,  and  pending  for  trial 
at  that  term  on  the  dockets  oi  said  aty  court, 
falls  to  find  It  listed  on  the  last  of  the  se- 
ries of  printed  lists  to  be  furnished  for  the 
term — ^It  not  having  appeared  on  any  pre- 
vious list — he  is  under  as  much  duty  to  make 
Inquiry  of  the  clerk  as  to  the  status  of  that 
cause  as  he  would  have  been,  had  It  been 
the  fustom  and  practice  of  the  clerk  to  fur- 
nish only  one  list  covering  all  cases  at  Is- 
sue on  the  docket,  as  was  supposed  in  the 
opinion,  instead  of,  as  Is  now  contended  for, 
several  lists,  covering  together  all  the  cases 
at  issue  on  said  docket.  It  is  as  much  a 
case  of  no  information  at  all  when  all  of 
such  several  lists,  Including  the  last,  taken 
together,  furnish  no  information,  as  when 
one  list  covering  all  the  cases  at  Issue  fur- 
nishes none.  The  two  cannot  be  distinguish- 
ed in  principle.  Each  falls  under  the  au- 
thority of  Henley  t.  Chabert,  supra,  and  un- 
der the  reasoning  which  we,  in  our  opinion, 
have  given  as  what  we  conceived  to  be  the 
basis  of  that  authority.  If  that  authority  Is 
severe  as  to  the  degree  of  diligence  exacted 
of  counsel,  this  Is  a  matter  to  be  addressed 
to  our  hlfEher  court  im  certiorari,  and  not 
to  us. 

Furthennwe,  if  In  fact  it  was  the  prac- 
tice and  custom  ot  the  derk  to  furnish  dui> 
lug  the  term,  not  one  printed  list  purporting 
to  cow  all  the  cases  on  the  docket  at  issue 
for  that  tenn,  as  we  Inferred  In  the  <^>lnlon, 
but  to  furnish,  as  Is  now  Claimed,  several 
lists— one  at  the  commencement  of  the  term 
and  others  from  time  to  time  thereafter  as 
he  sets  tiM  eases  for  trial,  each  covering  only 
those  cases  at  Issue  on  the  docket  as  are  set 
for  a  particular  three  months — and  If  the 
list  referred  to  in  the  petition  as  furnished 
counsel  was  not  the  last  of  the  series  to  be 
furnished  for  the  term,  these  facts,  which 
would,  as  seen,  distinguish  this  case  from 
the  Henley-Ghabert  Case,  should  have  ap- 
peared from  the  allegations  of  the  petition. 
We  cannot  take  Judicial  knowledge  of  them, 
even  though  they  be  facts,  since  they  are 
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ilBted.   17  Am.  ft  Bng.  Ency*  Law,  892. 

Appellant  next  nrges  that  the  allesatloiu 
of  the  petition  are  aaffldent  to  slww  that 
these  are  the  facts.  In  Us  brief  <n  this 
pcdnt  it  is  said : 

"The  sworn  petition  necessarily  shows  it  On 
paxe  2  it  avers  that  the  dockets  of  the  city  conrt 
of  Birmingham  contain  a  vast  number  of  cases, 
'inore  ihan  2,000'  The  same  petition  shows  that 
the  printed  docket  contained  'tnor«  than  1,000 
ease*:  '* 

But  ooansel  overlook  the  fact  that,  while 
it  is  true  that  the  petition  does  show  that 
the  dockets  of  said  dty  court  "contained 
more  than  2,000  cases" — Including,  we  mast 
infer,  those  at  Issue  and  those  not  at  Issue 
—it  fails  to  show  how  many  of  them  were  at 
Issne,  or  how  many  were  not,  thereby  leav- 
ing US  entirely  in  the  dark  on  this  subject 
Only  those  at  issue  would,  we  Infer,  appear 
on  any  printed  list  of  the  cases  set  for  trial, 
because  only  those  at  issue  could  be  I^ally 
set  for  trial;  and,  for  all  we  know,  there- 
fore, the  "more  than  1,000  cases"  which,  the 
petition  alleges,  appeared  on  the  printed  list 
served  on  counsel,  constituted  and  com- 
promised the  whole  of  the  cases  at  issue  on 
the  dockets  ot  said  dty  court  Consequently 
there  Is  nothing  in  the  BU^ati<»s  mentioned 
to  show  but  what  the  list  served  on  counsel 
covered,  and  was'  Intended  by  the  cleA  to 
cover,  aU  the  cases  at  Issue,  as  the  case  here 
was,  on  said  docket  But  even  if  there  was 
anything  in  tbe  petition  to  show  that  sudi 
list  was  only  a  partly  list  of  such  cases,  and 
that  It  was  tbe  practice  and  custom  of  the 
clerk  to  furnish  several.  Instead  of  one,  dur- 
ing the  term,  there  Is  nothing  to  show  but 
what  the  list  here  was  the  last  of  the  series 
to  be  furnished  for  the  term.  If  It  was,  then 
the  case  cannot  be  distinguished,  for  reasons 
before  pointed  out,  from  the  Henley-Chabert 
Case.  Pleadings  are,  on  demurrer,  to  be 
construed  most  strongly  against  the  pleader, 
and  must  negative  every  reasonable  adverse 
Intendment.  "If  we  allow  the  averment  to 
be  true,  but  at  the  same  time  a  case  may  be 
supposed  consisteut  with  it  which  would 
render  the  averment  inoperative,  •  *  * 
such  a  case  will  be  presumed  or  Intended, 
unless  exduded  by  particular  averments." 
Scharfenburg  v.  Decatur,  156  Ala.  654,  47 
South.  95.  Another  statement  of  the  rule 
is  that,  if  pleadliMEs  admit  of  two  reasonable 
constructions,  that  least  favorable  to  the 
pleader  must  be  adopted.  4  Mayf.  Dig.  447, 
par.  4. 

We  are  unable,  In  the  light  of  these  prin- 
ciples, to  find  that  the  petition  makes  a  case 
that  can  be  differentiated  from  the  Henley- 
Chabert  Case,  where,  we  repeat,  it  was  said 
by  our  Supreme  Court : 

"Nor  is  It  suffident  ground  for  relief  that 
*  *  *  the  list  of  cases  made  out  by  the  clerk 
and  published  did  not  disclose  the  cme  of  re- 
npndent  versus  complainants.  No  diligence  or 
•Sbrt  on  tbe  part  of  complainants  to  ascertain 
the  status  of  the  eanat  Is  shown." 


6T 

In  that  Gua  the  printed  list  poMIahed  by 
Uie  clerk  famished,  as  pointed  ont  in  our 
opinion,  no  information  at  all  as  to  the 
status  of  the  particular  cause,  but,  by  ac- 
ddent  or  mistake  of  the  clerk,  audi  cause 
was  omitted  entirely  from  said  list  In  the 
tnstiCnt  case,  while  the  printed  list  so  tar- 
nished  by  the  derk  does  contain  Information, 
and  that  correct,  with  respect  to  the  status 
of  the  particular  cause,  yet,  on  accoont  of  the 
acddent  or  mistake  on  tbe  part  of  the  derk 
In  descriUng  on  the  printed  list  that  cause 
so  dlflermtly  tram  the  way  in  whldi  it  was 
described  oa  the  regular  court  dodtets.  we 
are  asked  to  say  tliat  connsel  for  petitioner 
should  be  excused  for  their  failure  to  dis- 
cover the  identity  of  the  cause  as' stated 
on  the  printed  list  with  the  cause  as  stated 
on  the  regular  court  dockets,  and  hence 
should  be  excused  for  their  failure  to  act 
OD  the  correct  information  imparted  by  said 
list  as  to  the  day  said  cause  was  set  for 
trial.  If  we  excuse  them,  it  can  only  be, 
as  stated  In  the  original  opinion,  on  the 
theory  that  the  statement  or  description  of 
the  cause  on  the  printed  list  was  so  different 
or  variant  from  the  statement  or  description 
of  it  on  the  regular  dockets  of  the  court 
as  to  amount  to  no  statement  or  description 
of  that  cause  at  all  on  the  printed  list 

Hence  we  have  the  identical  situation  as 
presented  in  the  Henley-Chabert  Case — not  a 
case  where  tbe  derk  furnished  incorrect  In- 
formation as  to  when  a  particular  cause  was 
set  for  trial,  but  a  case  where  he  furnished 
no  InformatloQ  at  all  as  to  when  such  cause 
was  set  for  trial ;  consequently  a  case  where, 
as  in  the  Henley-Chabert  Case,  counsel  were 
under  duty,  if  they  would  be  "without  fault," 
which  the  statute  (Code  1907,  8  5372)  requires 
as  a  condition  to  relief,  to  make  Inquiry  of 
the  derk  as  to  the  status  of  said  cause,  which 
would  have  resulted  In  information  as  to 
the  day  said  cause  was  set  for  trial  The 
fact  that  in  the  Henley-Chabert  Case  the 
relief  was  sought  by  bill  in  equity,  rather 
than,  as  here,  by  petition  at  law  under  the 
four  months  statute  (Code  1907,  {  5372),  does 
not  alter  the  result ;  since,  as  pointed  out  in 
the  authorities  dted  In  tbe  original  opin- 
ion, It  is  Indispensable  to  relief  In  either  case 
that  the  judgment  prayed  to  be  set  aside 
should  have  been  obtained,  not  only  as  the 
result  of  "suri^lse,  accident,  mistake,  or 
fraud,"  but  "without  fault"  on  the  part  of 
the  party  seeking  relief,  or  of  his  or  her 
counsel.  What  Is,  and  what  Is  not,  "without 
fault"  in  such  a  case,  are  matters  on  which 
equity  and  the  law  cannot  and  do  not  differ. 
Consequently,  If  In  equity  a  complainant  is 
not  "without  fault,"  but  is  lacking  In  "due 
diltgence,"  who  falls  to  make  inquiry  as  to 
the  status  of  his  or  her  cause,  which  Is  omit- 
ted from  a  printed  list  furnished  by  the 
clerk,  but  which  complainant  or  his  or  her 
connsd  knows  to  be  at  issne  and  pending 
for  trial  at  that  term  of  the  court,  then 


WHiUAMS  r.  TYI^ 


Digitized  by  Google 


68 


71  SOUTHSBN  BEPOBTBB 


(Ala. 


equally  at  law  a  petition  for  rehearing  un- 
der the  four  mouths  atatnte  is  not  "without 
tanlti"  but  iB  lackliv  In  "due  dlligwce,"  who 
foils,  under  the  same  clrcamstances,  to  make 
such  Inquiry.  The  latter  remedy  is  merely, 
as  we  ptdnted  out  In  the  m^on,  a  statnitory 
Bubstltute  for  the  former,  and  la  governed, 
as  to  the  questlona  here  InTOlved,  t>7  the 
same  prindplea. 

Nor  can  the  case  at  bar  be  differentiated 
from  the  Henley-Cbabert  Oase  by  the  fact 
that  In  the  Instant  case  it  anwaxa  Oiat  it 
WBB  the  custom  of  the  fderk  to  furnish  print- 
ed lists,  while  It  does  not  so  appear  in  the 
Henley-Ghabert  Oase.  Such  a  custom  vel 
ntm  o^  the  part  of  the  clerk  ia,  it  seems  to 
us,  entirely  immaterial  to  the  question  of 
"due  diligence"  on  the  part  of  counsel,  since 
we  are  unable  to  see  why  an  attorn^  would 
not  have  as  mnch  rl^t  to  rely  on  a  printed 
list  furnished  1^  the  clerk  for  the  first  time 
and  purporting  to  contain  a  statement  of  all 
the  cases  on  the  do^et  that  have  been  set 
for  trial,  together  with  the  several  days  on 
which  IlLey  have  been  respective  so  set, 
as  he  would  have  to  r61y  on  sntdi  a  list  after 
the  clerk  had  established  a  custom  of  fur- 
nishing It,  because,  as  we  see  It,  the  thing 
which  warrants  an  attorney  In  r^lng  on 
the  correctness  of  Information  Imparted  by 
auch  a  printed  list  so  famished  by  the  derk 
Is  not  the  fact  that  the  clerk  has  established 
a  custom  of  fnmlshing  auch  a  list,  but  the 
fact  that  the  list  emanates  from  the  clerk 
— the  officer  of  the  court  and  the  maker 
and  custodian  of  Its  records,  wherein  that  In- 
formation so  communicated  by  him  reposes — 
who,  as  such  officer,  has  access  to  that  in- 
formation, and  is  supposed,  therefore,  to  fur- 
nish It  correctly  when  be  undertakes  to  do 
so,  whether  verbally,  by  letter,  by  printed 
lists,  or  otherwise.  For  this  reason— that  Is, 
because  the  clerk  Is  the  officer  of  the  court 
— It  Is  oar  view,  as  expressed  In  the  orig- 
inal opinion,  that  attorneys  and  litigants 
have  a  right  to  accept  as  correct,  and  to  act 
upon  it  In  appearing  at  court,  all  Informa- 
tion actually  Imparted  by  the  clerk  as  to 
when  a  particular  cause  is  set  for  trial, 
however  that  Information  be  Imparted, 
whether  by  printed  lists  or  otherwise,  and 
although  it  be  Incorrect,  but  that  whenever 
the  clerk  falls  to  impart  any  information  on 
that  subject,  as  was  true  In  the  Henley- 
Chabert  Case,  and  as  Is  true  In  the  Instant 
case — as  so  appears  from  the  analysis  we 
have  heretofore  given  of  this  case — then  it 
Is  the  duty  of  counsel.  If  they  would  avoid 
being  lacking  In  "dne  diligence"  under  the 
four  months  statute,  to  make  inquiry  and 
ascertain  when  the  cause,  with  reference  to 
which  the  clerk  has  furnished  them  no  In- 
formation, and  which  they  know  to  be  pend- 
ing and  at  issue  for  trial  at  tliat  term  of  the 
court,  is  set  for  trlaL  Benley  v.  Chabert, 
supra. 

Tba  for^olnft  whldi  Is  In  line  with  what 


was  said  in  the  original  oi^ai,  expresses 
the  views  of  tlie  writer,  yrtiidi,  if'  th^  had 
bem  approved  by  the  court,  would  have  re- 
sulted in  overruling  an^dlan^s  aivUcation 
for  reiiearlng.  However,  the  other  memben 
of  the  court,  my  Associates,  Judges  PEIr 
HAM  and  BBOWN,  vtbo  oonstltute  a  ma- 
jority, hav4  ednce  the  wiginal  opinion  was 
written,  changed  th^  views,  and  think,  for 
reasons  as  severally  ezprMsed  by  than  in 
the  following  opinions,  Oiat  the  applicatltm 
for  rdiearlng  Should  be  granted.  What  I 
have  said  is  suffldent  to  indicate  why  I  am 
of  oi^nion  tliat  eadk  of  them  is  in  error  In 
supposing  that  this  case  can  be  distinguished 
from  the  Henley-Cbabert  Case  on  either  of 
the  grounds  set  forth  in  their  reaiiective 
opinions.  Judge  PSLHAM  la  at  fftult,  I 
think,  in  holding,  as  tbe  basis  for  tb»  dlathie- 
tlon  drawn  by  him,  that  not  as  much  diU- 
gence  Is  required  to  be  shown  cn  the  part 
of  counsel  when  relief  against  a  Judgment 
Is  Bought  undw  tlie  fbur  months  statute,  like 
In  the  present  case,  as  when  sought  by  bill 
In  <diancery,  like  in  the  Henley-Chabert  Oase. 
On  the  other  hand,  the  holding  of  Judge 
BROWN,  that  the  two  cases  may  be  distin- 
guished, is  based  upon  a  misconception,  I 
think,  of  the  very  basis  ot  fact  upon  whidi 
relief  is  sought  in  the  present  case,  which 
misconception  Is  clearly  disclosed  by  the  fol- 
lowing statement  in  his  opinion,  to  wit: 

"Would  a  reasonably  careful  attorney,  under 
these  clrcamstances,  have  relied  on  the  informa- 
tion furnished  by  the  printed  docket  fumisind 
by  the  clerk?  We  cannot  escape  tbe  condusloB 
that  h«  would  be  warranted  In  so  doing,  and  that 
petitknier*8  attonwy  had  a  right  to  rdy  on  the 
information  it  funushed." 

As  we  have  hereinbefore  pointed  out,  the 
petition,  when  properly  analyzed,  predicates 
the  right  to  the  relief  sought,  not  upon  the 
ground  that  the  printed  list  furnished  any 
Information  as  to  the  status  of  petitioner's 
cause,  and  that  such  Information  was  incor- 
rect, but  upon  the  ground  that  said  printed 
list  famished,  In  effect,  no  Information  what- 
ever as  to  the  status  of  petitioner's  cause, 
since  It  described  said  cause  in  such  a  way  as 
that  Its  identity  was  not,  even  in  the  exer- 
cise ot  reasonable  diligence,  discoverable  by 
petitioner's  counsel.  Ccmsequeutly,  we  re- 
peat, this  is  a  case,  like  the  Henley-Ohabert 
Case,  where  tbe  clerk  imparted  no  Informa- 
tion at  all  by  the  printed  list  as  to  the  status 
of  petitioner's  cause,  and  not  a  case  where 
the  derk  Imparted  incorrect  Information.  In 
the  latter  case,  we  agree,  as  before  said,  that 
counsel  would  have  a  right  to  rely  on  the 
information  imparted,  though  it  turned  out  to 
be  Incorrect  My  Brother  BROWN  goes  fur^ 
ther,  and  in  his  ^ort  to  distinguish  this 
case  from  the  Henley-Chabert  Case  says  in 
effect  that,  In  view  of  the  well-known  doc- 
trine that  "negligence  is  a  relative  term,"  it 
might  well  be  that  an  attorney  In  Walker 
county  would  not  be  "without  fault,"  as  was 
hdd  in  the  Henl^-Ohabert  Case,  if  be  aec- 
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lected  to  make  Inqtdij  u  to  the  status  of  hlB 
cUoit's  cause  when  falling  to  find  It  fm  a 
printed  list  furnlsbed  by  the  clerk,  yet  that 
an  attorney  In  J^erson  county  would  be 
"wlthOQt  fanlt"  In  neglecting  to  make  such 
inquiry  under  those  drcumstances,  provided 
It  appears  that  It  was  customary  for  attor- 
neys In  the  latter  coun^  to  so  neglect,  and 
was  not  BO  cuatomary  In  the  former  county. 
We  are  unable  to  appredato  the  force  of  this 
appUcuUon  of  the  doctrines  of  costom  and 
votive  nes^lgence.  It  seems  to  us  that,  if 
due  diligence  reanlres  of  an  attorney  in 
Walker  county  the  duty  of  making  inquiry 
under  the  circumstances  mentioned,  it  should, 
and  does,  require  it  of  an  attorney  in  Jeffer- 
son county,  and  that  a  custom  not  to  exercise 
it  In  the  latter  county  cannot  be  allowed  to 
sapplant  the  requirements  of  the  law  In  this 
Und  of  a  matter. 

In  pnrsnance  of  the  holding  of  the  major- 
1^  of  the  court,  the  application  for  rehearing 
1«  granted.  Judgment  of  affirmance  set  aside, 
and  a  reversal  ordered. 

BROWN,  J.  Petition  for  rehearing  under 
section  6372  of  the  Code,  providing: 

"When  a  party  has  been  prevented  from  msk- 
ing  his  defease  by  surprise,  accident,  mittake 
or  fraud,  without  fault  on  bis  part,  be  may, 
in  like  mauQer,  apply  for  a  i«tiearliig  at  any 
time  within  font  months  from  the  rendition  <n 
the  Jndgmeot" 

Hw  Judgment  against  which  relief  la 
sought  was  rendered  on  the  7th  day  of  Jano- 
ary,  1915,  and  the  original  petition  for  re- 
hearing was  filed  on  the  18th  day  of  March, 
1910.  A  demurrer  was  sustained  to  the  orig- 
inal petition  and  the  petition  aa  amended, 
and,  the  petitioner  declining  to  plead  farther. 
Judgment  dismissing  the  petition  was  enter- 
ed, and  from  that  Jndgm«t  this  ai^eal  is 
prosecuted. 

tt  Is  well  settled  that  the  proceeding  under 
consideration  here  is  not  a  c(Hitlnaatlon  of 
the  original  suit,  but  is  an  Independent  suit, 
analogous  to  a  bill  In  equity  for  rell^  against 
Judgments  at  law,  and  Is  governed  by  the 
same  principles  (Brans  v.  Wilhlte,  167  Ala. 
6B7,  62  South.  846),  with  probably  more  liber- 
al application  in  proceedings  for  rehearing 
under  the  statute,  where,  when  rehearing  is 
granted,  the  entire  case  Is  opened  and  the 
cause  proceeds  as  if  no  Judgment  had  been 
rendered.  In  such  case  "the  petitions  will 
not  be  put  to  full  proof  of  the  facts  upon 
whlt^  his  defense  In  the  original  action  de- 
pends," and  the  petition  is  sufildent  if  It  ap- 
pears that  he  will  be  able  to  make  full  de- 
fense when  the  action  is  again  tried.  Ex 
parte  Wallace,  .60  Ala.  268.  The  gravamen 
of  the  petition  in  this  case  Is  that,  through 
accident  or  mistake  of  the  clerk  of  the  court, 
the  name  of  the  defendant  was  not  correctly 
transcribed  on  the  trial  docket  on  which  the 
case  was  set  for  trial,  and  the  names  of 
ber  attorneys,  who  bad  appeared  for  her  and 
filed  a  demurrer  to  the  oomplalut,  vrare  not 


entered  thereon,  and  on  account  of  this  mis- 
take her  attorneys  did  not  recognize  the 
case  on  the  docket  as  that  of  the  petitioner, 
or  take  notice  of  the  date  on  which  it  was  set 
for  triaL  The  petition,  after  showing  that 
petitioner  has  a  good  defense  to  the  action, 
avers  that  when  the  case  was  regularly 
reached  for  trial,  on  motion  of  the  plaintiff, 
the  demurrer  died  by  her  attorneys  was 
stricken  and  Judgment  rendered  sgainst  her, 
and  that  it  was  so  rwdered  on  account  of  the 
mistake  of  the  clerk  above  stated,  and  that 
she  bad  no  notice  or  knowledge  of  the  ren- 
dition of  the  Judgment  until  long  after  the 
time  allowed  for  the  ordinary  motion  for  new 
trial.  The  petition  further  avers: 

"That  the  clerk  of  said  court,  through  himself 
or  one  of  his  deputies,  undertook  to  transcribe 
from  said  original  appearance  docket  [where  the 

Petition  ahoWB  the  names  of  the  parties  and  the 
efendant'a  attorneys  were  properly  entered]  the 
causes  thereon  to  be  set  for  trial  during  the  term 
of  said  court  b^ilnniug  on  the  first  Monday  In 
October,  1914,  induding  the  aboveatyled  cause, 
numbered  32644,  and  that  said  transcribed  dock- 
et was  the  dockM  to  be  used  and  which  was  used 
in  setting  said  causes  so  transcribed,  including 
the  above-styled  cause,  for  trial  during  said 
term;  that  in  transcribing  the  above-styled 
cause  said  derk  or  his  depnQr,  by  accident  or 
mistake,  omitted  fint  name  of  defandant, 
and  merely  gave  initlab,  and  omitted  the  namei 
of  dofendanVa  oitomeya  and  oil  reference  there- 
to; that  the  said  cause  was  markod  on  said 
transcribed  docket  and  set  for  trial  January  6, 
1916,  and  a  printed  docket  as  alrave  described 
was  made  up  and  printed  at  the  instance  of  said 
clerk  for  distribution  among  attorneys  having 
cases  set  on  said  docket,  that  they  might  learn 
in  due  time  the  dates  on  which  sud  cases  were 
set  for  trial ;  that  by  accident  or  mistake  there 
was  not  only  omitted  from  said  transcribed  dock- 
et the  first  name  of  defendant,  ooly  her  initials 
being  given,  and  also  the  names  of  her  attorneys 
and  all  reference  thereto,  but  there  was  also 
omitted  from  both  of  said  dockets,  to  wit,  said 
transcribed  docket  and  said  printed  docket,  the 
names  of  defendajit's  attom^s  and  all  reference 
thereto ;  that  in  the  due  course  of  business,  and 
in  the  diligent  prosecution  of  their  practice,  said 
attorneys  procured  one  of  said  printed  dockets 
in  due  season,  in  order  that  they  might  learn 
from  same.  In  accordance  with  the  practically 
universal  custom  at  said  Birmingham,  the  date 
on  which  earii  of  the  cases  was  set  for  trial  on 
said  docket  in  wMcb  they  represented  plaintiff 
or  defendant;  and  they  procured  one  of  said 
dockets  long  before  the  said  6th  day  of  January, 
1916,  to  wit,  in  the  month  of  December,  1914. 
Neither  the  names  of  defendant's  attorneys  nor  her 
first  name  were  on  the  only  docket  in  the  clerk't 
office  on  which  said  cause  was  set  for  trial,  and 
said  names  did  not  appear  on  any  except  the 
original  or  appearance  docket,  and  ike  time  $et 
for  trial  was  not  indicated  on  that  docket." 

The  dty  court  of  Birmingham  is  presided 
over  by  four  Judges,  and  the  act  of  the  Leg- 
islature approved  February  26,  1907,  regulat- 
ing the  setting  of  cases  for  trial  provides: 

"The  cases  in  said  court  sball,  under  the  di- 
rection of  said  judges,  be  arranged  on  four  sepa- 
rate dockets.  Each  of  said  judges  may  be  sepa- 
rately engaged  at  the  same  time,  or  at  different 
times,  in  the  trial  of  different  cases.  One  of 
said  dockets  sliall  be  made  up  of  chancery  cases ; 
one,  of  cases  in  which  juries  have  not  been 
demanded;  one  of  appeal  and  certiorari  cases, 
and  eases  in  assomimt,  ejectment,  trover  and 
detinne.  In  which  juries  have  besn  demanded; 
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and  one  of  all  other  cases  In  which  juries  have 
been  demanded;  bnt  in  the  discretion  of  the 
judges,  more  than  one  of  the  judjfes  may  be  en- 
gaged at  the  same  time  in  the  separate  trial  of 
ditterent  cases  on  the  same  docket.  The  judges 
may.  In  their  diaemtioii,  alternate  in  the  trial 
of  the  different  dodtets,  ^ther  monthly  or  at 
such  times  as  may  to  them  seem  proper.  Thej/ 
shall  Jiave  the  control  and  direction  of  the  set- 
ting of  aU  oases,  and  caaes  shall  be  set  for  trial 
as  nearly  aa  practicable  in  the  order  in  which 
they  are  bronght"   Local  Acts  1007,  p.  286. 

It  Is  the  statutory  duty  of  the  derlE  of  the 
court,  not  only  to  keep  a  correct  appearance 
docket  of  all  civil  cases,  on  which  must  be 
entered  all  the  civil  actions  brought,  the 
names  of  the  parties,  the  character  of  ' the 
action,  the  name  of  the  attorney  by  whom  the 
same  is  brought,  and  the  sheriff's  return,  but 
it  la  likewise  his  duty  to  enter  the  appear- 
ance of  the  attorney  for  the  defendant,  and 
to  make  up  and  keep  a  trial  docket  of  all 
dTll  cases,  on  which  must  be  entered  the 
names  of  the  parties,  the  character  of  the 
action,  and  the  names  of  the  attorneys  em- 
ployed and  appearing  In  the  cause.  Code 
1907,  §  3272 :  Local  Acts  1907,  p.  269.  And  It 
Is  this  trial  docket,  necessarily,  that  Is  ijsed 
by  the  judges  in  setting  cases  for  trial,  and 
this  Is  the  docket  that  litigants  would  natu- 
rally examine,  under  ordinary  circumstances, 
for  Information  as  to  the  date  set  for  trial 
of  causes  thereou.  In  the  absence  of  notice 
or  knowledge  that  the  clerk  had  failed  to  per- 
form  his  duty  of  correctly  transcribing  the 
names  of  the  parties  and  their  attorneys  on 
tile  trial  docket;  attonieys  practldi^  In  the 
court  have  a  right  to  assume  that  the  clerk 
has  performed  this  duty.  Jones  on  Brldence, 
%  45;  Boman,  Trustee,  t.  Lenta  et  aL,  177 
Ala.  70,  S8  South.  438. 

But  it  is  not  enough  that  the  judgment  was 
rendered  and  peUtlcmer's  right  to  make  her 
defense  eat  off  by  the  accident  or  mistake  <tf 
tile  clerk  In  failing  to  correctly  transcribe 
the  names  of  the  party  and  her  attorneys  on 
the  trial  docket;  she  must  go  further,  and 
show  that  she  was  not  guilty  of  negligence 
In  respect  to  making  her  defense  to  the  ac- 
tion. Otherwise  stated,  she  must  show  that 
the  judgment  was  rendered  because  of  acci- 
dent or  mistake  on  the  part  of  tiie  clerk,  un- 
mixed with  negligence  on  her  part  or  the 
part  of  her  attorneys,  whose  negligence,  If 
found,  must  be  charged  to  her.  Evans  t. 
Wilhlte,  supra;  Broda  r.  Greenwald,  66  Ala. 
538.  This  is  the  crucial  point  In  the  case,  on 
whldi  Its  result  must  turn.  She  undertakes 
to  acquit  herself  of  such  negligence  by  show- 
ing that  she  employed  a  Arm  of  reputable  law- 
yers in  the  city  of  Birmingham  to  represent 
her  in  making  her  defense ;  that  within  the 
time  allowed  for  pleading  they  appeared  for 
her  and  filed  aroropriate  pleadings  In  the 
case,  and  tb^  names  were  duly  entered  by 
the  clerk  on  the  appearance  docket:  that 
there  is  an  enormous  amount  of  litigation  in 
the  courts  at  Birmingham,  and  a  vast  num- 
ber of  pending  causes  on  their  dockets,  aver- 


ring that  on  the  dockets  of  the  dty  court 
alone  there  were  "more  than  2,000  cases"; 
that  because  of  these  conditions  it  was  im- 
practicable for  attorneys  practidng  In  said 
courts  to  examine  all  the  dockets  to  ascer- 
tain when  the  causes  wherein  they  were  in- 
terested were  set  for  trial,  and  by  a  universal 
custom,  long  prevailing,  the  clerks  of  said 
courts  had  periodically  Issued  printed  dockets 
for  Information  of  the  bar  and  litigants,  con- 
taining the  names  of  such  cases  as  were  set 
for  trial  and  the  date  so  set ;  that  It  was  the 
universal  custom  of  the  bar  to  rely  on  this 
docket  for  such  Information.  The  petition 
In  this  respect  avers: 

"That  long  before  the  filing  of  the  above-styl- 
ed cause  agunst  this  petitioner  it  had  been  reo 
ognized  by  the  bar  of  the  said  dty  of  Binning- 
bam  and  by  the  officers  of  each  of  said  courts 
that  it  was  practically  necessary  that  the 
clerk  of  each  of  said  courts  should  iwue  periodi- 
cal dockets  for  distribution  among  attorneys 
having  causes  set  in  said  courts  in  advance  of 
the  day  on  which  said  causes  were  set,  for  the 
purpose  of  thereby  receiving  notice  of  the  day 
on  which  said  causes  were  set  for  trial;  that 
for  a  long  time  prior  to  the  filing  of  said  cause, 
and  at  the  time  tliereof  and  ever  since,  the  cus- 
tom has  univeraally  prevailed  in  Jefferson  coun- 
ty, Alabama,  for  the  clerks  of  each  of  attid 
courts  to  issue  said  orinted  dockets  containiDg 
the  name  of  each  of  the  qosgh  set  in  said  court, 
together  with  the  name  of  the  ntturney  for  the 
plaintiff  and  also  tbe  name  of  the  attorney  for 
the  defendant  printed  therein  in  connection  with 
such  case,  and  to  issue  said  docket  a  long  enough 
time  ahead  of  the  day  on  which  said  cases  were 
set  for  trial  that  the  attorneys  might  have  no- 
tice therefrom  in  ample  time  of  the  "setting  of 
said  causes  to  notify  tbeir  clients  and  prepare 
the  same  for  trial  on  tbe  days  for  whicb  said 
causes  were  respectively  set  for  trial,  and  dur- 
ing all  of  said  time  it  has  been  the  omtam  of 
the  har  of  taid  Birminffham  to  rely  upon  taid 
printed  docket  for  notice  of  tha  tettinff  of  said 
oav$es,  and  It  has  been  the  custom  of  the  peti- 
tioner's said  attorneys  to  so  rely  upon  said 
printed  docket;  •  *  •  and  it  has  not  been 
the  custom  during  said  time  for  attorneys  to 
examine  the  dockets  in  the  clerk's  office  to  as- 
certain when  causes  were  set  for  trial,  but,  on 
the  contrary,  to  rely  on  said  printed  dodtet  t» 
so  ascertain." 

The  peUtitm  then  avers  Qiat  the  clerk  1b- 
sued  such  printed  do<^t,  aud  petitioner's 
cause  was  Improperiy  entered  theretni,  aud 
the  names  of  her  attorneys  wholly  omitted 
therefKHU ;  tiiat  said  docket  contained  "mor» 
than  1,000  cases**  set  for  trial,  and  after  dili- 
gently examining  this  printed  dodtet  they 
did  not  discover  that  petitioners  cause  waa 
mtered  therecoi,  by  reason  of  the  said  mla* 
take  of  the  clerk  in  entering  the  cause,  and 
were  misled  thereby,  and  reason  theTe<^ 
the  judgment  was  altered.  Tbe  question  here 
is:  Do  these  averments  acquit  the  defendant 
and  her  attorneys  of  negligence  as  a  mattw^ 
of  law?  In  otiier  words,  under  the  drcunu 
stanc«i  here  disclosed,  were  the  defendant's 
attorneys  justified  in  assuming,  In  absence  of 
notice  to  tbe  contrary,  that  this  printed  docket 
was  correct,  and  were  they  justified  In  rely- 
ing upon  it? 

The  statute  confers  upon  the  judges  of  the 
dty  court  of  Blrmlu^am  the  power  to  make 
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rnles  of  practice  r^^tlng  the  trial  and  dis- 
position of  causes  in  the  court,  and  the  writer 
«[itertalus  the  opinion  that  the  sanction  by 
the  officers  of  the  courts  of  the  long-estab- 
lished custom  diown  by  the  petition  as  to  the 
manner  of  setting  cases  for  trial  and  giving 
notice  thereof  is  tantamoont  to  establishing 
a  rale  of  court  to  that  effect,  and  that  liti- 
gants and  their  attorneys  were  justified  In 
locddng  to  this  printed  docket  for  information 
as  to  the  date  cases  were  set  for  trial.  This 
ccKiclasion  Is  Induced  by  the  fact  that  a  great 
twdy  of  our  law  is  the  growth  of  custom  and 
usage  governing  the  conduct  of  men  and  fix- 
ing their  rlgftta.  12  Cyc.  1030.  However  this 
may  be,  the  presumption  as  to  the  regularity 
ct  official  acts  has  been  gradually  extended 
to  acts  nnoffldal,  and  the  courts  universally 
hold: 

"That  it  is  reasonable  to  assume  that  the 
uanal  and  costomary  modes  of  business  have 
been  adopted  in  a  given  case,  until  some  de* 
wtnre  from  tiie  regular  mode  has  been  shown." 
Jones  on  Evidmce,  {  48.  That  "negligence  is 
a  relative  term,  and  depends  upon  the  circum- 
stances of  each  particular  case.  What  might  be 
negligence  under  some  circumstances  at  some 
time  or  place  may  not  be  oeKligence  under  other 
drcamstances  at  another  time  and  place.  All 
the  surrouuding  attendant  drcumstancee  must 
be  taken  into  accoont,  if  the  question  involved 
is  one  of  Qegligence,  such  as  the  opportunity  for 
deliberation,  degree  of  danger,  and  many  other 
euisiderationa  of  like  nature,  aiEEecting  the  stand- 
ard of  care  which  may  be  reasonaoly  required 
in  the  particular  case."  29  Cyc.  417,  418. 
That  negligence  is  "the  foilure  to  do  what  an 
ordinarily  prudent  person  would  have  done  un- 
der the  circumstances."  Alabama  City,  Gadsden 
&  Attalla  R.  R.  Co.  v.  BuUard,  157  Ala.  61S, 
47  South.  578.  That  "what  is  negligence  and 
what  is  due  care  may  depend  upon  tlie  cuetom 
and  habit  of  people  in  the  same  place  aud  under 
nmilar  drcumetances.  So  tiie  wivers  of  horses 
and  carriages  on  the  highway,  and  the  masters 
or  pilots  of  ships  and  steamboats  on  the  water, 
must  follow  the  customary  mode  of  passing  each 
other,  and  a  failure  to  comply  with  mich  cus- 
tom will  amount  to  negligence.  And  the  pres- 
entation of  a  check  may  be  shown  by  usage  to 
be  in  time,  wliicb  withoot  such  proof  would  be 
deemed  to  be  negligently  delayed.  Again,  where 
the  question  was  whether  a  guest  at  a  hotel 
bad  been  guilty  of  negligence  in  leaving  the 
key  in  the  door  of  hin  room,  in  which  was  a 
large  sum  of  money,  evidence  of  usage  of  guests 
at  the  hotel  leaving  keys  in  the  doors  of  tlieir 
ronuis  WHS  held  to  be  relevant."  12  Cyc.  1079 ; 
Jones  V.  Pitcher,  3  Stew.  &  P.  135,  24  Am.  Dec. 

7ia 

In  view  of  these  well-established  principles 
ot  law,  and  the  custom  shown  by  the  peti- 
tion and  admitted  to  exist  by  the  demurrer, 
the  question  Is:  Would  a  reasonably  careful 
attorney,  under  these  drcamstances,  have 
relied  on  the  Information  furnished  by  the 
printed  docket  furnished  by  the  cleA?  We 
cannot  escape  the  conclusion  that  he  would 
be  warranted  In  so  doing,  and  that  petition- 
er's attorney  had  the  right  to  r^y  on  the 
information  it  furnished.  Furthermore,  the 
printed  dodcet  was  an  exact  copy  of  the  trial 
docket  on  which  the  case  was  set,  the  error 
occurring  in  transcribing  the  case  onto  the 
trial  docket ;  so.  If  the  petitioner's  attorneys 
had  examined  tbe  trial  dot^et,  they  would 


have  gained  do  moie  infi»matt<m  than  ap- 
peared in  the  inlnted  dodcet  wMdi  they  did 

examine. 

The  case  of  Henley  v.  Chabert,  65  South. 
993,  is  easily  distinguished  from  the  case 
here  presented.  The  gravamen  of  the  bill 
in  that  case  was  alleged  fraud,  practiced 
by  the  plaintiff  in  the  action,  in  misleading 
the  defendant  by  oral  statements  as  to  what 
dlspo^Uon  he  Intended  to  make  of  the  case; 
yet  it  was  shown  that  he  refused  to  put  the 
agreement  in  writing,  thus  putting  the  de- 
fendant on  notice  that  he  would  not  be  ab- 
solutely bound  by  his  statements.  In  that 
case  there  was  no  averment  of  a  long-pre- 
vailing custom  as  to  the  Issuance  of  a  bar 
docket  for  tbe  Information  of  litigants  and 
their  attorneys,  and  their  custom  to  rely  up- 
on such  docket  The  only  averment  in  that 
record  toudilng  this  matter  was: 

"And  that  prior  to  that  time  [tbe  rendition  of 
the  judementj  a  list  of  the  cases  in  the  circuit 
court  ot  Walker  coonty  which  were  set  for  trial 
on  different  days  between  November  11,  1912, 
and  January  23,  1013.  was  published  and  fur- 
nished the  several  attorneys  living  in  Jasper 
practidng  in  said  drcuit  court,  and  that  no- 
where on  said  published  list  or  pamphlet  of  said 
causes  did  it  stete  or  show  that  the  said  case  of 
J.  &L  Henley  against  these  wators  was  set  for 
trial." 

And,  besides,  tiiere  Is  a  vast  difference  in 
the  facts  'and  circumstances  surrounding 
the  parties  In  this  case  to  those  existing  in 
that,  and,  as  we  have  shown,  In  treating  the 
Question  of  negligence,  this  must  he  tak^ 
Into  account. 

The  case  of  Eenfro  v.  Merryman,  71  Ala. 
195,  is  also  easily  distingtilshed.  In  that 
case  the  complainant  and  his  attorney  knew 
that  the  case  was  triable  at  the  term  of  the 
court  at  which  the  judgment  was  roidered, 
and  attended  the  court  for  the  purpose  of 
trial,  and  after  examining  the  trial  docket 
and  finding  the  case  bad  not  been  entered 
thereon,  wlthont  calling  tbe  matter  to  the 
attention  of  the  court,  absented  fberoselves 
from  the  court.  In  that  case  the  parties  bad 
knowledge  that  the  case  stood  for  trial,  that 
the  clerk  had  failed  in  Us  duty,  and,  relying 
upon  his  negligence  and  the  nnwarranted  aa< 
sumption  that  be  would  continue  his  negli- 
gence, they  left  the  court  This  was  a  posi- 
tive act  of  negligence,  based  upon  an  unwar- 
ranted assumption  that  the  officer  would  not 
discharge  his  official  dnty. 

The  case  at  bar  is  more  nearly  analogous 
to  the  case  of  Svans  t.  Wilhtte,  supra,  where 
the  clerk  entered  upon  the  minntes  an  order 
continuing  the  case ;  and  there  it  was  held 
that  the  defendant  was  Justified  in  relying 
on  this  entry,  and  tiiat  no  farther  proceed- 
ings were  warranted  without  notice  to  him. 

"A  mistake  of  fact  provided  it  be  hone^  and 
genuine,  and  sudi  as  a  man  miicht  reasonably 
make,  will  be  a  stiffident  excnse  for  not  defend- 
inf:  an  action  at  law,  and  will  warrant  a  court 
of  equity,  if  the  judgment  be  against  conscience, 
in  enjoining  its  enforcement."  23  Cyc.  1012  (X, 
B,  0.  d) :  Brown  v.  Jones,  44  Ga.  71 :  1  BlatA 
on  Judgments  &i  Ed.)  H  S35,  346,  881. 
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"As  a  general  nile,  any  foct  iriiieh  deariy 

J roves  it  to  be  against  coosdence  to  execute  a 
udgment.  and  of  which  the  injured  party  could 
not  have  availed  bimself  in  a  court  of  law,  or  of 
which  he  might  have  arailed  Umself  there,  but 
was  prevented  by  fraad  or  aootdmt,  unmixed 
with  any  fault  or  negligence  in  himself  or  his 
agent,  will  authorize  a  court  of  equity  to  enjoin 
the  Bdveree  party  from  Enforcing  each  jodg- 
ment"  23  Cyc.  091  (X,  B,  1) ;  Foshee  t.  Me- 
Creary,  123  Ala.  498.  26  Soatb.  309 ;  Watta  t. 
Gayle,  20  Ala.  817 ;  Stinnett  t.  Mobile  Branch 
State  Bank.  9  Ala.  120 ;  23  Oyc.  1010  (X,  B,  »). 

Tbe  existence  of  a  meritorious  defoise  to 
the  actI(Hi,  wlilch  the  complaining  party  was 
prevented  from  making  by  fraud,  accident, 
or  mistake,  unmixed  with  negligence  on  his 
part,  Is  sufficient  to  render  the  enforcement 
of  the  Judgment  unconscionable.  Waddlll  t. 
Weaver,  53  Ala.  68;  Ex  parte  North,  49  Ala. 
386. 

Tbe  petition  waa  not  subject  to  the  de- 
murrers Interposed  Qiereto,  and  they  should 
have  been  overruled. 

PELHAM,  P.  J.  I  nmcur  In  the  oonda- 
sion  reached  by  Judge  BROWN.  There  Is 
no  question  In  my  mind  but  tha^  phllosoph- 
tcally  ctHUldered,  that  detennlnatlwi  ot  the 
qnestton  presented  by  the  reeoM  In  this  case 
Is  sound ;  but  I  had  entertained  the  opinion 
that  the  case  ot  Henley  t.  CSiabert,  66  South. 
996,  was  in  the  way  of  su<di  a  holding  on 
our  part,  as  we  are  reqtilred  by  statate  to 
conform  onr  holdings  to  those  of  the  Su- 
preme (3ourt  (See  opinion  ot  the  Ooart,  per 
Thomas,  J.,  on  the  original  consideration  of 
this  case,  based  <m  the  fa<^dlng  In  xienley  v. 
Ghabert,  supra.) 

I  bav^  aa  this  aiq;>Ucatlon,  again  careful- 
ly examined  the  case  of  Henl^  r.  (3habert 
That  case  is  dlatlngoiBhable  from  the  case 
in  hand,  In  the  first  plao^  because  the  Su- 
preme Court,  In  that  case,  was  applying  a 
stricter  and  more  inflexible  rule  than  is  ap- 
plicable here.  In  the  Henley-Cbabert  Case 
the  Supreme  Oourt  was  considering  whether 
the  bill  In  equity,  as  framed  in  that  case, 
was  sufficient,  or  without  equity,  in  its  alle- 
gations seeking  to  aUoln  a  Judgment  recover- 
ed against  tbe  complainants  In  a  court  of 
law.  In  passing  uprai  that  question,  due  re- 
gard and  consideration  were  ^ven  to  the 
rule  of  "great  strictness  and  Infl^blllty" 
against  a  Judgment  recovered  in  a  oourt  of 
law  being  supplanted  by  a  proceeding  in 
chancery.  I  think  it  fiiirly  Inferable,  from 
the  opinion  read  as  a  whole,  that  a  different 
rule  might  have  been  made  to  apply  to  tbe 
subject-matter  imder  c(Hisideratl<»i  if  the 
case  presented  there,  as  here,  bad  been  under 
the  "four  months  statute"  (Oode^  I  6372), 
where  the  parties  are  sbovni  to  have  exer^ 
dsed  due  diligence  in  mafciig  application  to 
the  law  oourt  for  relief,  rather  than,  after 
long  delay,  seeking  the  aid  of  a  court  of 
chancery,  as  were  tbe  facts  disclosed  by  the 
record  in  the  Henley-C9iabert  Case  and  point- 
edly referred  to  in  <he  opinion  in  that  case. 


and  wblfAk  entered  Into  the  consideratton  of 
the  conclusion  reached  in  that  case. 

The  case  in  band  is  also  distinguishable 
from  the  case  referred  to,  as  alrove  cited, 
in  that  the  facts  set  up  in  the  petition  (whldi 
are  to  be  taken  as  admitted  on  demurrer) 
aver  that  the  petitioner  relied  upon  a  nni- 
TOTsal  custom  of  long  standing,  and  well 
known  and  acquiesced  in  by  all  parties  con- 
cerned, for  attorneys  practicing  In  the  courts 
of  Birmingham  to  depend  for  Information 
of  the  settlDg  of  cases  upon  tbe  printed  list, 
or  docket,  furnished  the  attorneys  for  that 
purpose  by  the  clerk,  because  of  the  Imprac- 
ticability of  the  attorneys  examining  the  va- 
rious original  dockets  where  such  a  very 
lai^  number  of  cases  were  pending  in  the 
courts  of  tlULt  Jurisdiction.  If  It  was  the 
"universal  custom,"  as  alleged  by  petitioner, 
for  attorneys  to  rely  upw  these  printed  dodt- 
ets  periodically  Issued  by  the  clerk  for  this 
purpose,  and  this  custom  was  of  long  stand- 
ing, recognized,  known,  and  acquiesced  In  for 
the  good  and  sufficient  reasons  set  out  in  the 
petition  by  tbe  officers  of  the  court,  attor^ 
neys,  parties,  and,  In  fact,  all  persons  con- 
cerned, it  does  not  seem  to  me  that  the  pe- 
titioner's attorneys  should  be  charged  with 
negligence  for  having  recognized  the  uni- 
versally prevailing  custom  and  rolled  upw 
the  printed  docket  to  furnish  the  information 
as  to  the  setting  of  cases,  Impracticable  to  be 
otherwise  ascertained.  The  consideratlcai  of 
on  established  custom  and  the  attorneys'  rfr- 
Uance  upon  such  a  custom  in  no  way  entered 
into  the  consideration  of  fbe  case  ot  Henler 
V.  Ghabert,  supra. 

STEDHAM  V.  ROBEETSON.   (7  Dlv.  295.) 
(Court  of  Appeals  of  Alabama.  Dec.  14,  1916.) 

AFFEAL  ATtD  Ebbob  <s»1011— Eitiiw--Qux8- 

HONS  OF  Fact. 

Id  a  case  tried  before  tbe  judge  without  the 
Intervention  of  a  jury,  the  Court  of  Appeals  will 
not  review  the  action  of  the  court  in  passing  on 
conflicting  evidence,  consisting  of  the  oral  tes- 
timony of  witnesses,  where  tliere  is  sufficient  evi- 
dence to  support  the  judgment  rendered,  as  the 
credibility  of  the  evidence  was  a  matter  fbr  the 
trial  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |S  8983-3989 ;  Dea  Dig.  ^ 
1011.] 

Ap[>eal  from  Circuit  Court,  Cleburne  Coun- 
ty; Hugh  D.  Merlll,  Judge. 

Detinue  by  J.  T.  Stedham  against  O.  W. 
Robertson.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

Tbe  idaintlff  sued  for  one  li^it  bay  borse 
mule  and  one  2%  wagtm.  D^dndant  adnii^ 
ted  possession  at  tbe  prc^rty  sued  Ur,  but 
d^ed  that  idalntlff  had  any  right,  title,  or 
Interest  In  lt,andaT«rsthat<»i  Hardi5,191S, 
J.  H.  and  B.  li.  Shaw  necoted  a  mortgage 
to  defendant  on  said  property,  and,  default 
having  been  made  In  tbe  payment  of  said 
mortgage,  defendant  foreclosed  same^  and 
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boniM  tt«  vopvrty,  tj  Tlrtne  of  tbe  power 
of  sale  under  said  mortgage,  and  tliat  said 
pr<4>ert7  Is  tbe  int^terl^  of  defraidant,  and 
that  i^dntUE  came  to  title  under  and  by 
Hrtne  ctf  a  mortgage  executed  by  J.  H.  Shaw 
to  Barfleld-Oreen  Mercantile  Company,  wbich 
mortgage  pnnwrta  to  be  transferred  to  B.  L. 
Shaw,  and  by  B.'.  L.  Shaw  transferred  to 
Idalntiff.  Hie  defendant  allegBs  that  the 
mortgage  was  paM  abont  Uardi  1. 1013,  and 
the  attempted  transf^  did  not  carry  with 
It  any  title  to  the  proper^  InvolTed  In  the 
salt.  As  a  reply  thereti^  plaintiff  set  up  that 
a  mortgage  o£  MarCh  5,  1913,  given  the 
Shews  to  defendant,  was  on  condition  that 
the  said  mortgage  should  be  void  If  a  certain 
Iwnd  of  the  same  date  should  not  be  used  in 
the  drcnit  court,  and  it  is  averred  that  the 
txmd  was  not  used,  and  that  therefore  the 
mortgage  is  void.  The  evidence  was  in  seri- 
ous cmfllct  on  these  Torlous  pr^KHdticms, 
was  given  ore  tonus,  and  ^dgment  r^ered 
thereon  for  the  defendant 

Rutherford  Lapsley.  of  Annlston,  for  ap- 
pellant Merrill  ft  Walko*,  <tf  *w"M^F*,  fer 
appellee. 

PELHABi;  P.  J.  TtM  concluelrau  of  the 
court  im  the  taxta,  and  the  judgment  render- 
ed  thereon,  when  the  case  Is  tried  before  the 
Judge  without  the  Intervmtiim  of  a  Jury, 
diould  not  be  disturbed  on  review.  If  the 
Judgment  rendered  can  be  supported  by  the 
evidence.  Montgomery  Lodge  Massle,  159 
Ala.  437,  49  South.  231;  Mln<Aener  et  al.  v. 
BoUnson,  169  Ala.  472.  53  South.  749 ;  Kel- 
ly T.  City  at  Annleton,  104  Ala.  631,  51  South. 
41S;  Mclntyre  Lomber  &  Export  Ca  v. 
Jackson  Lumber  Ca,  16B  Ala.  2^  61  South. 
707.  138  Am.  St  Rep.  66;'  BOllner  v.  State, 
160  Ala.  85,  43  Sonth.  194. 

An  exunlnatlfHi  of  the  evidence  set  out  In 
the  rec<nd  shows  a  conflict  that  the  court 
having  the  witnesses  before  It,  decided  in 
favor  of  the  defraidant  We  cannot  under- 
take to  review  the  acUcm  the  court  in 
passing  on  conflicting  evidence,  conststlng 
of  the  oral  testlmmy  of  witnesses  the  court 
had  the  advantage  of  penw^ally  observing 
at  the  witness  stand.  Beyimd  a  doubt  there 
was  sufficient  evidence  to  support  the  Judg- 
ment rendered,  and  the  credlUllty  of  the 
evldoice  was  a  matter  tar  the  trial  court 
Authorities  supra.  The  only  error  assigned 
on  the  aiveal  Is  the  actlm  of  the  drcnit 
court  in  rraderlng  Judgment  in  favor  of  the 
defendant  on  the  evldencft 

Afflxmed* 

8T0TALL  V.  HAMII/TON.   (6  DIv.  706.) 

(Court  of  Appeals  of  Alabama.  Dee.  16,  1915.) 

1.  Fhaudulewt  Convetanots  «=»229  —  Gab- 
rxbhuxnt  ab  kxitedt. 

Where  a  judgment  debtor,  in  accepting  pay- 
ment of  a  elaun,  caused  his  debtor  to  execute  a 
note  to  a  third  person  to  pay  a  portion  of  the  In- 
debtednesR  as  s  mibterfage  to  escape  payment 


of  the  Judgment  against  him,  he  was  the  benefi- 
cial owner  of  tbe  indebtedness,  and  could  have 
maintiUned  an  action  therewn  In  his  own  name, 
BO  that  the  debt  was  subject  to  garnishment  for 
a  judgment  against  him. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
ConreTances,  Gent  Dig.  H  668-670;  Dee.  Dig. 

2.  FBATJDUiaHT     CONVSTANOKS    •=•62(1)  — 

Right  to  Sou.  Hohbsxkad. 

A  Judgment  debtor  may  sdl  his  lunnestead, 
regardless  of  his  creditors. 

[Ed.  Note.— ?or  other  cases,  see  Fraudulent 
Conveyancea,  Cent  Dig.  %%  118»  122-124;  Dec. 
Dig,  «=>52(1).] 

3.  Qabnibhment  «=»20&— Debts  SuBjKttr. 

Where  a  judgment  debtor,  selling  his  land, 
after  receiving  a  cash  payment,  required  the 
payment  of  tbe  balance  of  the  price  by  note  and 
mortgage  to  his  son,  slmultaneoiisly  with  tbe 
tran^r  of  title  by  him  to  the  pnnihaser,  the 

Surcbaser  was  not  indebted  to  tbe  judgment 
ebtor,  nor  subject  to  garnishment  and  need  not 
plead  m  the  garnishment  proceedings  aafclns  that 
tbe  judgment  debtor  be  brought  In  f«r  a  deter- 
mination  of  the  persm  to  whom  he  owed  the 
money. 

[Ed.  Note.— For  other  cases,  see  Gamiahment, 
Cent  Dig.  }  397;  Dec.  Dig.  «=>205.] 

4.  Patkent  «=>9— How  Made— Consent. 

Payment  by  the  consent  of  tbe  party  inter- 
ested may  be  made  other  than  In  money. 

[ffid.  Note. — For  other  cases,  see  Payment 
Cent  Dig.  |{  88.  40.  41.  49,  63;   Dmx  Dig. 

TboDias,  J.,  dissenting  In  part 

Appeal  from  Law  and  Equity  Court,  Walk- 
er County;  T.  L.  Sowell,  Judg& 

Action  1^  fl.  -Bamiltoii  against  J.  P. 
Myera,  In  whldi,  after  Judgment  the  iflain- 
tiff  garnished  J.  U.  StovaU.  From  the  Judg- 
ment against  tiie  garnishee,  he  amieals.  Af- 
firmed. 

Ray  &  Cooner  and  Gunn  ft  Powell,  all  of 
Jasper,  for  appellant  Finch  &  Pennington, 
of  Jasper,  for  appellee. 

THOMAS,  J.  As  a  general  rule,  the  plalh- 
tlff  cannot,  by  process  of  garnishment  reach 
and  subject  to  the  payment  of  his  debt 
against  the  def^dant  any  demand  which  tbe 
defendant  could  not  at  the  time  of  the  serv- 
ice of  tbe  writ  of  garnishment,  have  re- 
covered of  tbe  garnishee  In  an  action  ex 
contractu.  But  this  rule  Is  subject  to  the' 
exception  that  If  the  demand  has  been 
fraudulently  transferred  or  assigned  by  de- 
fendant then,  notwithstanding  the  defend- 
ant could  not  himself,  on  account  of  such 
transfer  or  assignment,  recover  of  the  gar- 
nishee, y^  the  plaintiff  could  do  so,  because 
the  transfer  or  assignment  being  fraudulent 
Is  void  as  to  him,  and,  so  far  as  his  rights 
are  concerned,  the  case  stands  the  same  as 
If  there  had  been  no  transfer  or  assignment 
at  all.  American  Trust  &  Savings  Bank  v. 
O'Barr,  12  Ala.  A.vp.  546,  67  South.  795,  and 
cases  cited. 

In  all  cases,  however,  where  there  has  been 
a  transfer  or  assignment  by  the  defendant  of 
the  debt  once  due  him  by  the  garnishee, 
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whether  that  transfer  or  assignment  is  valid 
or  fraudulent  as  against  the  plalntlfF,  it  be- 
hooves the  garnishee,  If  he  would  protect 
himself  from  -the  possibility  ot  a  doable  li- 
ability for  the  same  debt — a  liability  to  the 
transferee  or  assignee  and  a  liability  to  the 
plalDtur — to  Bet  up  in  his  answer  to  the 
writ  of  garnishment  the  fact  of  such  transfer 
or  assignment,  or  that  another  claims  the 
debt,  and  suggest  that  that  other  be  brought 
in  and  made  a  party  to  the  proceedings,  to 
contest  with  plaintltT  the  right  to  mch  debt. 
Code,  I  4328 ;  Fowler  v.  Williamson,  62  Ala. 
16 :  Blackman  &  Oo.  t.  Collier,  12  Ala.  App. 
C6S,  68  South.  619.  In  such  case,  an  Issue 
as  to  the  fact  and  validity  of  the  transfer 
is  then  made  up  between  the  plalntlfr  and 
the  claimant,  and,  if  found  for  the  plaintiff, 
judgment  is  rendered  in  his  favor  against  the 
garnishee,  which  relieves  the  latter  of  liabili- 
ty to  the  claimant ;  but,  if  the  issue  be  found 
for  the  claimant,  the  garnishee  is  discharged, 
thereby  relieving  him  of  liability  to  the 
plaintiff,  and  leaving  him  liable  only  to  the 
claimant  Code,  §  4329.  But  If  the  garnishee 
admits  an  indebtedness  to  the  defendant,  and 
falls  to  set  up  that  it  has  been  transferred  or 
assigned,  that  fact  can  avail  him  nothing, 
and  the  plaintiff  will  be  entitled  to  a  Judg- 
ment against  him  on  such  admission,  not- 
withstanding the  transfer  or  assignment,  and 
notwithstanding  it  may  be  valid  as  a^iinst 
the  plaintiff,  and  notwithstanding  that  by 
reason  of  It  the  garnishee  may  also  be  liable 
to  the  transferee  or  assignee  for  the  debt 
Blackman  &  Co.  v.  Collier,  supra.  And,  al- 
though the  garnishee  should  deny  In  his  an- 
swer any  Indebtedness  at  all  to  the  defend- 
ant yet  if,  upon  ctmtest  of  such  answer,  the 
plaintiff  should  prove  that  at  the  time  the 
writ  of  garnishment  was  served,  a  debt  had 
been  previously  contracted  by  the  garnishee 
with  defendant  which  remained  unpaid  at 
the  time  of  the  service  of  the  writ  of  gar- 
nishment the  plaintiff  would  be  entitled  to  a 
Judgment  against  the  garnishee,  notwith- 
standing that,  before  the  service  of  the 
writ  the  defendant  had  transferred  or  as- 
signed that  Indebtedness  to  a  third  person, 
and  notwithstanding  the  garnishee  would, 
on  account  of  such  transfer  or  assignment 
be  also  liable  to  such  third  person.  Fowler 
V.  Williamson,  supra.  The  reason  is  that, 
the  garnishee  having  failed  In  his  answer  to 
plead  or  set  up  such  transfer  or  assignment 
it  Is  not  within  the  issues  made  by  the  plead- 
ings, and  proof  of  tt  cannot,  therefore,  profit 
him  anything.  Fowler  v,  Williamson,  supra ; 
Blackman  &  Co.  v.  Collier,  supra.  As  said 
by  Chief  Justice  Brickell  in  fhe  case  of 
r\>wler  V.  Williamson,  supra: 

"If  a  garnishee  does  not  in  his  answer  disclose 
that  an  indebtednesa  owing  to  the  defendant  in 
the  attachment  or  in  the  judgment  has  been 
transferred,  bat  relies  on  a  general  denial  of  in- 
debtedness, and  an  issue  is  formed  contesting 
his  answer,  on  the  trial  of  such  issue  there  is 
no  contingency  in  which  the  garnishee  can  be 
permitted  to  otter  evidence  oE  such  transfer. 


The  fact  of  transfer  Is  not  witbln  the  issue  form- 
ed, or  which  can  be  legally  -formed.  The  only 
fact  in  Issue  is  whether,  when  the  gamlBbmeat 
was  served,  or  at  the  time  of  answer,  there  was 
an  indebtedness  contracted  by  the  garnishee  to 
the  defendant  of  which  the  ddtendant  was,  when 
H  wot  oontraded,  the  real  beneficial  owner. 
If  such  indebtedness  existed,  judsment  must  be 
rendered  against  the  gamishee,  though  it  may 
have  been  transferred.  * 

See,  also.  9  Ency.  PL  &  Pr.  886,  and  cita- 
tions In  note  2. 

In  the  case  at  bar,  It  appears  that  the  ap- 
pellee, HIamilton,  Iiad  recovered  of  the  de- 
fendant Myers,  a  Judgment,  and  that  there- 
after he  sued  out  a  writ  of  garnlshmeDt  on 
this  Judgment,  which  was  executed  by  serv- 
ice upon  the  appellant  Stovall,  as  garnishee, 
who  duly  filed  answer  denying  In  general 
terms  under  oath  any  indebtedness  to  the 
defendant,  Myers.  The  plaintiff,  appellee 
(said  Hamilton),  contested  said  answer  of 
the  garnishee,  alleging  that  it  was  untrue, 
and  further  alleging  that  said  garnishee  was 
indebted  to  the  defendant  In  the  sum  of 
$1,000  as  part  pnrcdiase  price  for  land  sold 
and  conveyed  by  defendant  to  the  gamlsbee. 
The  evidence  was  without  dispute  to  the 
effect  that  the  defendant  Myers,  did,  after 
the  r^dltlm  of  plaintiff's  Judgment  against 
him,  8^1  and  convey  to  the  garnishee,  StoTall* 
his  exempt  h(xneBtead  (Code,  {  4160),  at  and 
for  the  snm  of  ^,000.  at  whldi  91,000  was 
paid  in  cash,  and  a  note  fbr  the  remaining 
$1,000  was,  at  the  time,  executed  by  the 
garnishee  to  the  son  of  said  defendant 
Myers,  with  the  latt^s  consent  and  that 
said  note  liad  never  been  paid.  The  court, 
without  the  intervention  of  a  Jnry,  rendered 
Judgment  for  the  plaintiff  against  the  gap- 
nishee,  who  Insists  that  the  court  erred,  be- 
cause It  does  not  appear,  he  contends,  Oiat 
he,  the  garnishee,  was  ever  Indebted  to  the 
defendant  at  all — It  appearing  that  be  paid 
in  cash  half  the  parch(u»  price  of  the  land, 
and  that  oontemporaneonsiy  therewith, 
executed  a  note  to  the  defendontfs  son,  wlQi 
the  defendant's  consent,  for  the  other  half, 
the  ezecntlon  of  whidi  not^  payable  to  a 
third  perstn,  as  It  ma,  tt  Is  contended 
amounted  to  t&e  same,  In  law,  as  the  pay^ 
ment  In  cash  to  d^endant  In  other  words, 
the  ooateatiojk  Is  that  the  giving  of  the  f  1,000 
note  to  defendant's  son  contemporaneonsly 
with  the  purchase  from  defendant  nt  the 
land  operates  Uie  same  in  law  as  If  payment 
had  been  then  made  in  cash  to  defraidant  ctf 
that  snm,  and  consequently  mat  there  was 
never  any  debt  from  garnishee  to  defendant 
for  the  $1,000  now  sought  to  be  rrached ; 
hence  that  Qie  garnishee  pursued  the  correct 
course  when,  In  his  answer,  he  denied  any 
indebtedness  whatever  to  defendant  ^"^^"■'^ 
of  admitting,  as  appellee  dontends  he  should 
have  done,  under  the  antbwlty  of  Fowler  t. 
WIlllamsoD,  snpra,  an  Indebtedness  at  one 
time,  and  aBeglng  tliat  it  attU  unpaid,  had 
been  transferred  to  anottier  before  the  writ 
of  garnishment  was  served. 
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We  caanot  concelTe  hov  It  can  be  properly 
said*  tbat  tbere  was  never  any  IndebtedneBS 
from  garnishee  to  d^endant  for  the  $1,000 
for  whlcii  garnishee  made  the  note  to  de- 
fendant's son,  since  the  very  consideration 
of  that  note  was  the  balance  at  the  porchaae 
money  which  garnishee  owed  defendant  for 
bis  land.  However  short  a  time  he  may  have 
owed  it  to  defendant  before  execaClng  the 
note  to  the  son  Is  Immaterial.  Suppose  a 
note  ther^or  had  never  been  executed  by 
garnishee  to  defendant's  bod;  could  not  the 
d^endant  have  recovered  of  the  garnishee 
on  an  acconnt,  or  account  stated,  or  conld  the 
garnishee  have  escaped  liability  entirely  by 
failing  or  refosing  to  give  a  note  to  defend- 
ant's son  as  was  promised  ?  A  proper  answer 
to  these  qnesttons  shows  conclusively  that 
for  some  moment  of  time  before  the  note 
was  executed  to  defendant's  son,  however 
brief  that  time,  the  garnishee  was  Indebted 
to  the  defendant.  "TtxB  execution  by  him  to 
defendant's  son  of  a  note  for  this  Indebted- 
ness did  not  thereby  discharge  his  liability 
therefor,  but  merely  changed  the  form  of  his 
obligation  and  the  person  to  whom  he  was 
liable.  In  other  words,  the  transactlfm  did 
not  anurant  to  a  payment  of  the  debt,  but 
merely  to  a  novation — ^the  substitution  of 
dtfendanf 8  son  fw  defendant  as  obligee— 
and  anwonted  to  the  same  In  legal  effect, 
00  f^r  as  the  qnestlcHis  here  involved  are 
omcerned,  as  if  the  garnishee  had  giv«t  de- 
fendant a  note  for  ttie  debt  and  defendant 
liad  transferred  tbat  note  to  bis  son.  It  has 
been  bdd  that,  in  su<di  latter  case,  as  be- 
fore seen,  that  the  garnishee,  In  order  to 
make  ivoof  of  the  transfer  under  the  plead- 
ings, must  in  his  ansmr  admit  at  oob  time 
havtaig  been  Indebted  to  defmdant  and  allege 
Out  the  Indebtedness,  still  unpaid,  had  been 
transferred  by  defendant  to  another  beCwe 
the  garnishment  was  sorred.  Fowler  v. 
Williamson,  samra.  This  was  not  done  here, 
and  we  hold,  in  line  wU3i  the  authority  dt- 
ed,  that  the  court  did  not  &n  in  ignoring  the 
pnct  at  the  transfer  of  the  debt;  that  is, 
proof  of  the  ^ncntlcm  to  defendant's  son 
of  a  note  for  the  debt  due  garnishee,  and  con- 
sequently that  the  court  did  not  err  In  ren- 
dering judgment  tor  plaintiff.  Fowler  v. 
Williamson,  supra. 

mie  fact,  If  it  be  a  fact,  that  the  $1,000  for 
which  the  garnishee  executed  to  defendant's 
Bon  1^  said  note  was  ezenipt  to  defendant, 
because  a  part  the  proceeds  his  exonpt 
homestead,  and  omsequoitly  that  there  was 
no  firaud  on  plaintiff  in  wmifiiiff  said  transfer, 
is  Immaterial,  slnoe^  as  seen,  these  matters 
were  not  within  Che  Issues  made  by  the 
pleadings,  as  th^  would  have  been  If  the 
garnishee  bad  in  his  answers  admitted  hav- 
ing contracted  an  Indebtedness  to  defendant 
before  the  garnishment  summons  was  served, 
and  had  alleged  that  sacb  Indebtedness  bad, 
before  such  snuunons  was  served,  been  trans- 
ferred to  another.    Fowler  t.  Williamson, 

7iso.-e 


supra.  This  would  have  presented  the  Ques- 
tion as  to  whether  or  not  there  had  In  fact 
been  a  transfer,  and,  if  so,  whether  It  was 
valid  or  void  as  against  plaintiff ;  otherwise, 
evea  if  valid.  It  cannot  protect  the  garnishee, 
who  failed  to  plead  the  transfer.  Fowler  v. 
Williamson,  supra;  Blackman  v.  Collier,  su- 
pra. However,  we  are  not  prepared  to  say 
it  was  valid,  or  that  it  was  not  valid.  Ap- 
pellant insists  we  should  say  that  it  was 
valid,  on  account  of  the  fact  that  It  appears 
tbat  the  indebtedness  transferred  was  a  sum 
owed  defendant  as  a  balance  on  the  purchase 
price  of  his  exempt  homestead.  In  answer 
to  this  insistence,  appellee  points  out  the 
holding  of  our  Supreme  Court  to  the  ^ect 
that  the  proceeds  of  the  sale  of  an  exempt 
homestead  are  not  exempt  as  a  homestead; 
that  is,  that  the  right  of  a  homestead  exemp- 
tion does  not  follow  and  exist  in  the  property 
into  which  a  hrauestead  may  have  been  vol- 
untarily converted.  While  such  seems  to  be 
the  holding  of  our  Supreme  Court  (Glddaia 
V.  Williamson,  65  Ala.  439;  15  Am.  ft  Eng. 
Bncy.  Law  [2d  BML]  594),  the  correctness  of 
which  we  have  no  reason  to  doubt,  yet  It 
may  be,  as  ai>pellant  ccsitends,  that  that 
holding  has  no  appllcatlMi  In  a  case  where, 
as  faer^  the  title  to  the  vroperty  or  chose  In 
action  into  which  the  homestead  was  con- 
verted was,  contemporaneously  with  muAk 
conversion,  pnt  into  another  person.  TbB 
decision  of  this  question  Is,  as  seen,  un- 
necessary to  the  disposition  of  this  case, 
In  view  of  our  holding  tbat  It  was  not  raised 
by  reason  of  the  failure  of  the  garnishee  to 
set  up  in  hla  answer  the  transfer. 

If  our  holding  as  to  the  necessity  on  the 
part  of  the  garnishee  to  plead  the  transfer  be 
not  correct,  then  there  is  no  logical  and 
orderly  way  of  raising  the  question  ct  a 
transfer  and  Its  validity  vtA  aoo.  Certainly 
it  cannot  be  fairly  contended  that  the  xwop- 
er  way  to  have  raised  the  question  was  for 
the  plaintiff,  after  the  gandsbee  filed  an- 
swer denying  Indebtedness  to  defendant,  to 
have  filed  a  contest  alleging  tiiat;  notwiUi- 
standlng  the  garnishee  was  not  Indebted  to 
defendant  at  the  time  of  the  service  of  the 
writ  or  of  filing  answer,  yet  that  j^Aor  there* 
to  be  was  indebted  to  defendant,  and  that, 
although  tttat  debt  had,  before  the  service  of 
the  gamishmrat  writ,  been  transferred  by 
defendant  to  another,  so  that  as  a  matter  <tf 
fact  garnishee  did  not  owe  defendant  any- 
thing, y^  that  that  transfer  was  frauduloit 
and  void  as  against  plaintiff,  and  that  there- 
fore, the  debt  not  having  been  paid,  plain- 
tiff  was  entitled  to  recover  It  of  the  gar- 
nishee. The  plaintiff  is  not  supposed  to  know 
of  secret  transfers  made  by  defoidant  of 
debts  due— In  fact.  It  Is  to  the  interest  of 
both  the  defendant  and  the  transferee  to 
keep  these  matters  from  the  knowledge  ct 
plaintiff,  and  they  studiously  endeavor  to  do 
so  If  there  is  any  fraud  in  the  transaction. 
On  the  other  band,  the  debtor  garnishee  moat 
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In  til  casea  be  notlfled  of  the  trsnafer  In 
order  to  make  It  binding  on  him,  unless  the 
transfer  la  of  commercial  paper.  The  law, 
therefore,  in  an  effort  to  protect  the  plain- 
tiff against  frandolent  and  secret  transfers, 
of  which  he  may  know  nothing,  requires  the 
garnishee  to  make  a  disclosure  in  bla  answer 
of  the  fact  of  any  transfer  of  the  that 
has  come  to  his  knowledge;  and  this  with 
the  view  ot  apprising  plaintiff  of  It,  and 
thereby  affording  plaintiff  opportunity  to  In- 
vestigate, and  to  show  at  the  trial.  If  be 
can,  the  Invalidity  of  the  transfer,  of  which, 
unless  dlsclOBed  in  the  garnishee's  answer, 
be  may  never  know  anything.  Plaintiff  cer- 
tainly would  not  be  prepared  with  pnxxC  to 
attack  the  validity  of  the  transfer.  If  his 
first  knowledge  of  such  transfer  was  gained, 
as  might  be  the  case  here,  only  during  the 
course  of  the  trlaL  Hie  law,  consequently, 
requires  of  the  garnishee  a  full  and  free  dis- 
closure in  his  answer  of  all  transfers,  wheth- 
er the  transfer  be  direct  or  indirect,  as  here. 
9  Bncy.  PL  &  Pr.  836 ;  Fowler  v.  Williamson, 
supra;  Woodlawn  v.  Purvis,  108  Ala.  611, 
18  South.  580;  Johns  v.  Field,  5  Ala.  484; 
Orayton  v.  Clark,  11  Ala.  787;  Foster  v. 
White,  9  Port.  22L 

The  Judgment  appealed  trcHU  is  affirmed. 

AfBnnedL 

The  forefolng  expresses  the  Tfews  of  the 
writer.  The  oQ^er  members  ttf  the  court 
CMicar  in  the  judgment  of  afflrmanoe  reach- 
ed,  but  are  ot  apSidmi  that  the  reaams  for  it 
should  be  idaced  aa  other  groonds,  as  ex- 
pressed by  Judge  BROWN  In  the  opinion 
foUowlng; 

BBOWN,  J.  [1]  The  trial  was  by  the  court 
without  tlw  intervention  of  a  Jury,  and  the 
evidence  shows  that  the  note  and  mortgage, 
payaMe  on  their  face  to  D.  J.  Myers,  were 
executed  and  delivered  to  the  Judgment  debt- 
or, I.  P.  Myers;  that  the  Judgment  debtor 
had  them  in  his  possession  a  short  time  be- 
fore the  trial,  and  tried  to  induce  the  gar- 
nishee to  pay  the  Indebtedness  represented 
thereby  to  him ;  and,  aside  from  the  fact 
that  the  papers  were  made  payable  to  D.  J. 
Myers,  there  Is  no  evidence  that  he  had  or 
claimed  any  right  or  interest  in  the  debt  due 
from  the  garnishee.  This  evidence  affords  an 
inference  that  the  execution  of  the  note  and 
mortgage  to  D.  J.  Myers  was  a  mere  subter- 
fuge; that  D.  J.  Myers  bad  never  had  any 
claim  or  title  thereto,  and  the  debt  was,  In 
fact,  due  to  the  Judgment  debtor,  I.  P.  My- 
ers. It  this  is  true,  he  was  not  only  the  ben- 
eficial owner  of  the  debt,  but  was  the  holder 
of  the  legal  title  to  the  securities,  and  could 
maintain  an  action  In  his  own  name  thereon 
(Code  1907,  {  2489) ;  and  the  debt  could  be 
subjected  to  garnishment.  CJurtla  v.  Parker 
&  Co.,  136  Ala.  217,  33  South.  935:  Archer  v. 
People's  Savings  Bank,  88  Ala.  249,  7  South. 
63 ;  Jefferson  County  Savings  Bank  v.  Na- 
than et  aL,  138  Ala.  842,  SS  South.  855;  Alex. 


ander  v.  Pollock  A  Co.,  72  Ala.  137.  This 
evidence  supports  the  finding  of  the  'trial 
court,  and  an  affirmance  must  follow.  Sted- 
ham  V.  Bobertson,  71  South.  62;  Montgom- 
ery Lodge  V.  Hassle,  159  Ala.  4S7,  49  SoutlL 
231;  Minchener  et  at  t.  Bnbinson,  169  Ala. 
472,  58  South.  749. 

[2,  3]  The  undisputed  proof  shows  that  the 
property  conveyed  to  Stovall  was  the  home- 
stead ot  I.  P.  Myers,  and  he  had  a  perfect 
li^t  to  dispose  of  it  as  he  pleased,  regardless 
of  his  creditors.  Cox  et  al.  v.  Birmingham 
Dry  Goods  G<y.,  125  Ala.  820,  28  South.  456, 82 
Am.  St  Bep.  238 ;  Kennedy  v.  First  National 
Bank  of  Tuscaloosa,  107  Ala.  170,  18  South. 
396.  86  L.  B.  A.  806 ;  Hodges  v.  Winston,  96 
Ala.  514,  11  South.  200,  36  Am.  St  Rep.  241; 
FuUer  v.  Whitlock,  99  Ala.  411, 13  South.  80. 
Therefore,  if,  as  aK>elIant  contends,  the  note 
and  mortgage  were  executed  and  delivered  to 
D.  J.  Myers  in  payment  of  the  purchase  mon- 
ey, In  settlement  of  a  claim  due  to  him  from 
I.  P.  Myers,  or,  in  this  case,  even  as  a  gift, 
contemporaneously  with  the  payment  of  the 
91,000  to  I.  P.  Myers  by  Stovall  and  the  de- 
livery oi  the  deed,  and  were  accepted  as 
paymwt  in  full  of  the  purchase  money  and 
concurring  with  the  passing  of  the  title,  no 
indebtedness,  in  fact,  was  ever  due  from 
Stovall  to  I.  P.  Myers.  PoUak  v.  Winter,  173 
Ala.  650,  66  South.  828 ;  Cook  v.  Malone.  128 
Ala.  662,  29  South.  653;  1  BenJ.  on  Sales,  | 
335  et  seq.;  Shhies  v.  Steiner,  76  Ala.  458; 
Blackshear  v.  Burke,  74  Ala.  239. 

[4]  The  fault  in  the  opinion  of  my  Brother 
THOMAS  ignores  the  fact  that  payment  may 
thus  be  made  without  creating  a  debt,  and 
the  rule  announced  there  presupposes  the  ex- 
istence of  a  debt  to  the  defendant  and  a 
transfer  thereof  to  the  garnishee.  It  is  well 
settled,  by  consent  of  the  party  interested, 
payment  may  be  made  other  than  In  money. 
80  Cyc.  1187 ;  Lewis  and  Wife  v.  Dlllard  & 
Jones,  66  Ala.  1.  If  payment  In  full  of  the 
purchase  money  was  made  by  paying  to  I.  P. 
Myers  V1|000  and  the  execution  and  delivery 
to  D.  J.  Myers  of  the  note  and  mortgage, 
then  no  indebtedness  ever  existed  to  I.  P. 
Myers,  and  the  rule  of  pleading  and  practice 
announced  In  Fowler  v.  Williamson,  52  Ala. 
16,  has  no  application,  as  is  evident  fr<»n 
the  expression  of  the  court: 

"If  a  garnishee  does  not  in  his  answer  disclose 
that  an  Indebtedness  owing  to  the  dtfeudant  In 
the  attachment  or  in  the  Judgment  has  been 
transferred,  but  relies  on  a  general  denial  of  in- 
debtedness, and  an  Issue  Is  formed  contesting 
his  answer,  on  the  trial  of  such  issue  there  is  no 
contingency  In  which  the  gamiahee  can  be  pei' 
mitted  to  offer  evidence  of  such  tranafer.  Tbe 
fact  of  transfer  Is  not  within  the  iasue  formed, 
or  which  can  be  legallv  formed.  The  only  fact 
in  issae  Is  whether,  when  the  garnishment  was 
served,  or  at  the  time  of  answer,  there  was  an 
indebtedness  contracted  by  the  garnishee  to  the 
defendant,  of  which  the  defendant  was,  wfaoi 
It  was  contracted,  tiie  *  *  *  beneficial  own* 
er." 

There  la  nothing  here  which  precludes  the 
garnishee  from  showing  payment  contempo- 
raneously with  tlw  paaaiiif  of  the  tttle  to  tba 
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property  and  ctmcnrrlnK  therewith.  In  any 
way  that  snch  payment  coold  be  made.  The 
result  of  the  holding  In  the  opinion  ot  my 
Brother,  when  applied  to  Buch  a  case,  would 
require  the  garnishee  to  commit  perjury  in 
his  answer  In  order  to  protect  his  legal 
rights  and  prevent  double  liability.  For 
these  reasons,  I  cannot  concur  in  what  Is 
said  as  to  the  aniUcablUty  o£  the  role  of 
practice  announced  in  Fowler  v.  Williamson, 
supra. 

The  question  of  the  right  of  the  Judgment 
d.^or  to  claim  the  i»oceeda  of  the  sale  ot 
his  homestead  is  not  here  presmted,  aa-  zu> 
such  dalm  is  made. 


KNIGHTS  OF  MODEBN  MAOQABBE)S  r. 
GIIiLBSPIE.    (8  Dir.  822.) 

(Ooort  of  Appeals  ot  AlubBms,   Dee.  lA,  lALS.) 

1.  IN81TRAXCB  •es»81S(l)  —  MUTUAL  IBKHBTXT 

Irsttunob— AonoRB— Plbadino. 

The  form  for  a  complaiot  on  a  life  insar- 
apoe  policy  issued  for  a  definite  term  of  years 
proTlded  1^  Code  1907,  8  &382,  form  12,  requir- 
ing the  plaintiff  to  aU^e  the  term  for  which 
the  policy  was  issued,  does  not  i^ply  to  an  ac- 
tion on  a  certificate  in  a  mutual  b^eflt  organ- 
izatioD  whidt  is  in  force  (mly  for  bo  lonf  a 
time  as  the  member  remains  in  good  Btanding, 
and  not  for  a  definite  term  of  years  so  that  an 
allegation  that  the  injury  occurred  while  the 
policy  was  in  full  force  and  effect  is  sufficient 

[Ei.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  1 1996;  Dec.  Dig.  «»815(l).l 

2.  Amui.  ANO  Basoa  «»1078(8)— MArms 
BiTtiwABUi— Waitbb. 

Where  a  ground  of  demurrer  to  a  own^aint 
is  not  insisted  on  in  the  bri^  on  appeal,  no  Quea- 
tion  In  regard  thereto  is  presented. 

[Ed.  Note.— For  other  esses,  see  Appeal  and 
XSrror,  0«nt  Dig.  |  425S;  Deb  Dig.  «»1078 

(8).l 

a  InSnBANOK    ^723(2)    —    APPUOJUIOH  — 

Fraud— Actual  Deceit. 
Under  Code  1907,  i  4572,  providing  that 
no  misrepresentation  in  securing  a  policy  of  life 
Insurance  shall  void  the  policy  miless  made  with 
intuit  to  deceive,  or  unless  the  matter  misrep- 
resented increased  the  risk,  although  a  question 
in  an  application  waa  not  answned  and  this 
was  done  with  intent  to  deceive,  if  it  did  not  in 
fact  decdve  there  was  no  ground  for  avoiding 
the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  1 18fi9;  Dec  Dig.  ^728(2).] 

4.  ImnBAHOB  «S»721<2>— MUTUAI,  BKNzni>- 

AffuiUxioh  —  MxBBBnuEKTATxoH— Wait- 
IB. 

Where  It  appeara  on  the  face  of  an  appli- 
cation that  a  qnnticffi  is  not  answered  or  Is  im- 
perfectly answered,  the  Issuance  of  a  policy 
without  further  Inquiry  by  the  Insnrer  is  waiver 
of  the  iBoezfectiML 

[Ed.  Notsu— Fw  other  casea,  see  Insnruo^ 
Gait.  Dig.  1  1888;  Dec  Dig.  «=>724(2).] 

6.  iKSvaAHOx  ^s»816<l)  —  Mutual  Bbnifit 
Cbbtikicatk— PuADiiTo— SunroiKVOT. 
A  pleading  in  an  action  on'  a  certificate  al- 
leging that  the  insurer  with  full  knowledge  by 
and  through  its  officer,  servant,  or  agent  issued 
and  delivered  the  policy  with  the  true  condi- 
tion of  the  insured  wdl  and  thoroaghly  under- 
stood, is  sufficient  to  allege  the  authority  of  sudi 


officers  or  agents  to  make  the  waiver  of  a  con- 
dition. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Gent  Dig.  !  1996;  Dec  Dig.  <8=;»815(1)-1 

6.  Apfbax,  and  Ebbob  «=3l040(16)  —  Habu- 

LBRS  E/BKOB. 

Error,  if  any,  In  overruling  demarrers  to  a 
repUcati<«i  which  was  made  in  a  number  of 
counts,  is  harmless  where  some  portion  of  the 
replication  was  vslid,  and  i^nnff  could  have 
recovered  under  It 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Enor,  Cent  Dig.  K  4108.  4105;  Dec.  Dig.  «=> 
1040(i5).] 

7.  PuADiHo  «s»412— Waivxb  or  Objbctjons 
— f  a  i  l  u  b i  to  dxicub  —  ambuativb 
Ohabob. 

Where  the  sufficiency  of  r^licatlons  was 
not  tested  by  demurrer  or  the  allegations  avoid- 
ed by  any  bot  a  general  lejf^der,  and  the  plain- 
tiff proved  thdr  truth  without  dispute,  he  waa 
entitled  to  the  affirmative  diarge. 

[Bd.  Note^For  ot^  eaaes,  see  Pleading, 
Cent  Dig.  M  138T-18M;  DeeTlMg.  *s»412.] 

8l  iNSDUNcaB  ^soTSBijn  —  Motuaii  BEnnx 

InSUBAnOB  —  (^BIXnOAlB— AOEIOKB— Evi- 
DXNCI. 

Where  the  evidence  showed  wltiiont  dlspnte 
that  after  knowledce  ot  an  injury  to  the  insured 
the  grand  lodge  oificers  of  the  insurer  accepted 
premiums  tor  a  policy  of  accident  Insurance,  it 
was  unnecessary  to  determine  to  what  extent  the 
local  oAceca  coud  bind  the  Insnrer  by  w^ver  or 
eetoppeL 

[Ed.  Note.— For  other  casea,  see  Inaoranee^ 
Cent  Dig.  H  1809-1918,  1916,  1916;  Dea  Dig. 

*=»756<3).] 

9.  Appeal  and  Ebbob  «=»1068(5)— Bcvtsw— 

MAITZBa  NOT  NBCBSBABT  TO  DECISION. 

Where  the  plaintiff  was  entitled  to  an  af- 
firmative diarge,  It  was  unnecessary  on  appeal 
to  consider  refused  special  charges  requested  by 
defendant 

[Ed.  Note: — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  I  4230;  Dec.  Dig,  «=»10e8 
(6):  Trial,  Cent  Dig.  }  476.] 

10.  Appbai,  and  Ebbob  ^b103S(1)— Bevsbbal 

— GsouNoe. 

Under  rule  46  (175  Ala.  xxi,  61  South.  Ix), 
In  order  to  require  reveraal  It  is  not  only  necea- 
sary  to  show  error,  but  prejudice  or  Injury  must 
also  appear. 

[Ed.  Note.— For  other  cases,  see  Appeal  end 
Error,  Cent  Dig.  H  4047,  4061;  Dee.  IMg. 
10.32C1).1 

Appeal  from  Circuit  Court,  Marahall  Comi- 
ty;  W.  W.  Haralson,  Jndge: 

Action  by  William  T.  Gille^le  against  the 
Knights  of  the  Modem  Maccabees.  Judg- 
ment for  idalntlff,  and  dafoidant  aiqpeala. 
Affirmed. 

John  A  Ifusk  &  Son,  of  Gnntersvllle,  and 
A  B.  Hawkliifl,  ot  Albertville,  im  appellant 
McCord  4  Orr,  ot  Albertville,  for  appellee^ 

THOMAS,  J.  *  The  complaint  was  upon  a 
ptdlcy  or  cerUflcate  ot  Insaraiioe,  alleged  in 
the  complaint  to  be  styled  or  known  as  "an 
acddoit,  dloaUllty,  and  funeral  benefit  cer^ 
tiflcate,"  and  alleged  In  the  ctuoi^alnt  to  have 
been  Issued  to  plaintiff  by  defendant  on  Au- 
gust 27, 1912,  wherein,  as  was  alleged.  It  was 
agreed,  among  other  things,  that : 

"If  by  accident  the  ^aintlff  should  suffer  the 
loss  of  one  leg  by  severance  at  or  above  the  an- 


^saJFiu  other  oasos  sea  lame  iofiK  and  KXT-NUHBBR  la  all  Kay<^umlMcad  DicMs  and  Zadases 
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kle  jtnnt  be  sboald  receive  the  ram  of  9S00" 
(the  amoant  claimed  In  the  oranplainQ. 

The  complaint  farther  averred  tbat: 
"While  said  policy  was  In  force  and  effect, 
to  vit,  on  or  about  the  28th  day  of  AiHil,  1913, 
the  plaintiff  by  accident  suffered  the  loaa  of  a 
leg  at  or  above  the  ankle  joint,  of  which  tiie  de- 
fendant has  had  notice."  etc. 

[1  ]  The  only  ground  of  the  demurrer  to  the 
complaint  that  is  insisted  upon  In  brief  al- 
leges tbat  the  complaint  is  defective  In  that 
it  fails  to  state  for  what  period  of  time  the 
policy  was  issued. 

We  are  of  opinion  that  this  ground  of  the 
demurrer  was  not  well  taken,  because  the 
absent  averm^it  mentioned,  though  found  In 
the  Code  form  (Code,  {  6382,  form  12)  for  a 
complaint  on  a  life  Insurance  policy,  Issued 
for  a  definite  term  of  years,  we  cannot  say, 
as  a  matter  of  law,  Is  ai^llcable  to  all  policies, 
especially  polides  or  certificates  of  insurance 
covering  accidents  issued  by  benevolent  or- 
ders, as  defendant  purports  to  be.  National 
lAte  Ins.  Co.  T.  Lokey,  166  Ala.  174,  52  South. 
45.  Commonly,  such  a  policy  or  certificate  as 
the  latter  continues  in  force,  not  for  a  defi- 
nite period  of  years,  but  only  so  long  and  as 
long  as  the  Insured  remains  in  good  standing 
as  a  member  of  the  order  by  the  paymoit  <^ 
dues,  eta 

The  object  of  the  mentioned  averment  In 
the  Code  form  dted,  which  is  to  the  effect 
that  the  policy  sued  on  and  issued  on  a  date 
alleged,  insured  tbe  life  of  the  deceased  for 
a  stated  number  of  years,  was  that  it  might 
be  made  to  appear  from  the  complaint  wheth- 
er the  time  of  the  death  as  subsequently  al- 
leged was  within  the  alleged  term  covered  by 
the  policy ;  that  is,  whether  the  death  was 
daring  or  within  the  Ufe  of  the  policy.  But 
where  such  an  averment — such  an  averment 
aa,  that  the  polic;  Insured  the  insured  for  a 
stated  number  of  years  or  other  period — ^is 
not  true  with  respect  to  the  contract  of  in- 
anrance  actually  saed  oa,  thm  such  an  aver^ 
meat  would  be  entlr^  Inappn^riat^  and,  If 
made,  would  create  a  variance  between  al- 
lecatlon  and  proof  when  the  pcdicy  itself  was 
offered  In  evidence^  U.  S.  Health,  etc.,  Go.  t. 
Savage,  186  Ala.  232,  64  South.  840. 

When*  thexeCom,  sach  an  avsment  is  not 
applicable  or  araw opriate  to  the  contract  sued 
OD,  then  any  other  averment  tact  showing 
that  the  death,  or  accident,  aa  the  case  may 
be,  happened  or  occurred  within  the  USe  oS 
the  policy  sued  on  wUl  meet  the  reqalremoits 
of  good  pleading.  U.  S.  Health,  etc.,  Co.  v. 
Veltch,  161  Ala.  630,  EM)  Sovth.  95;  Patter- 
son V.  K.  of  P.,  162  Ala.  430^  50  South.  377. 

Aa  will  be  observed  from  reading  the  ex- 
cerpts from  the  complaint  u  hereinbefore 
quoted,  it  alleged  to  this  end  that  the  acci- 
dent, reUed  on  as  the  basis  for  recovery  un> 
der  the  policy,  happened  "while  said  policy 
was  in  force  and  effect" 

[Z]  It  might  be,  which  we  do  not  decide 
that  these  last  words  (those  quoted),  thoui^ 
otherwiw  wifflelent,  wen  t^Jectionable  as 


allying  a  ctmcluslott  of  the  pleader  (Penna. 
Cas.  Goi  V.  Perdue,  164  Ala.  508,  61  South. 
352),  but  no  ground  of  the  demurrer  seems  to 
properly  raise  this  question,  and  If  It  did,  it 
Is  not  insisted  upon  in  brief,  and  is  therefore 
waived  (L.  &  N.  B,  B.  Co.  v.  Holland,  173 
Ala.  675,  65  South.  1001)— the  first  ground  of 
demurrer,  whl(A  we  have  already  ccmsidered, 
being  the  only  one  u^ed  in  brief,  <^  even 
there  mentioned.  The  whole  of  the  brief  on 
the  point  of  the  demurrer  reads : 

'The  first  ground  of  the  demurrer  •  •  • 
should  have  been  sustained.  The  comtdaint  did 
not  show  for  what  period  of  time  it  [the  policy] 
was  iaauod.   It  should  have  shown  this 

— dtlng  in  support  U.  8.  Health,  etc.,  Ool  t, 
Veltch,  supra,  and  U.  S.  Health,  etc.,  Ca  v. 
Savage,  supra,  each  of  which  cases  we  have 
hereinbefore  dted  and  neither  of  which,  so 
far  as  we  can  see,  ocmfllcts  with  the  views  we 
have  expressed. 

[3]  The  defendant  also  cwiplalnB  of  the 
sustaining  of  demurrers  to  certain  of  its 
pleaa  Plea  numbered  2,  to  which  a  demurrer 
was  sustained,  alleged  tbat : 

"The  policy  sued  on  was  issued  upon  the 
faith  of  representatioos  made  in  a  written  ap- 
plication and  medical  exunlnotion  furnished 
and  sixiied  by  defendant;  that  the  ai^lieatioii 
and  policy  formed  one  ccmtract,  and  tbat  in  tbem 
it  was  provided:  That  all  tbe  fltatcmeots  and 
repreeentationB  made  in  the  application  for  tbe 
policy  were  material  and  were  true  and  were 
warranted  by  plaintiff  to  be  true.  That  in  and 
as  a  part  of  said  appUcatim  plaintiff  was  asked 
this  Question :  'Are  you  In  any  way  crippled  or 
deformed?'  Tbat  plaintiff's  answer  thereto  was 
a  material  basis  for  the  issuance  ot  the  policy. 
That  plaintiff  purposely  left  said  question  un- 
answered, and  thereby  fraudulwtiy  intended  to 
deceive  the  defendant  into  the  belief  that  plaln- 
tiff  was  not  in  anjr  w&y  crippled,  when  in  fact 
he  was,  being  at  the  time  badly  crippled,  which 
fi'.ct  he  fraudulently  withheld  nrom  this  defend- 
ant," 

The  demurrer  took  the  pcdnt,  among  oth- 
ers, which  need  not  be  considered,  that  the 
plea  failed  to  Aow  that  the  defendant  was 
In  fact  deceived,  by  plahitUTs  failure  to  an- 
swer the  queeti(H),  Into  believing  that  plaintiff 
was  not  crippled  or  deformed. 

Whatever  may  have  been  plalntUTs  Inten- 
tion to  deceive  by  bis  failure  to  answer  the 
question  mentioned,  U  snch  failure  did  not 
in  fact  decdve  the  defendant,  then  sodh  fail- 
ure furnishes  no  basis  for  avoiding  the  pol- 
icy. It  requires  both  an  intention  to  deceive 
and  an  actual  deacon  to  ctHistitute  fraud. 
14  Am.  &  Eng.  Bac;.  Law  (2d  Ed.)  106-lOS, 
and  Alabama  autfaorltlea  there  dted. 

Aa  we  Interpret  It,  there  la  nothing  in  8eo> 
tlon  ^72  of  the  Code  (cited  by  appellant) 
that  alters  or  that  was  Intended  to  alter  this 
rule;  nor  la  there  anything  that  was  said 
In  constrolng  said  section,  In  the  case  of 
Metropolitan  life  Ins.  Co.  v.  Goodman,  10 
Ala.  App.  451,  65  South.  449,  nor  In  the  cases 
there  dted  (some  oC  which  are  dted  by  ap- 
pellant),  which  was  Intended  to  do  so.  Na- 
tional Union  V.  Sherry,  180  Ala.  627,  61 
South.  044;  Frov.  Sodety  v.  Pruett,  141  Ala. 
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688,  87  South.  700;  Insurance  Ca  t.  Gee, 
171  Ala.  436,  66  Soutlu  166;  16  Am.  &  Eng. 
Ency.  Law       E,d.)  921,  note  2. 

[4]  Tbe  court  C(»isequently  did  not  arr  In 
sustaining  the  demurrer,  containing  tJbe 
ground  mentioned,  to  defendant's  said  plea 
2 ;  Bor  to  pleas  3  and  4,  which  had  like  de- 
fects, rorthermore,  we  may  say  with  re- 
8i>ect  to  the  question  in  the  application,  al- 
leged in  plea  2  to  have  been  left  onanswered, 
that  the  law  Is  that  where  It  ai^i^ears  npcn 
the  face  of  the  ai^llcatlon  for  insurance  that 
a  question  is  not  answered  at  all,  or  imper- 
fectly answered,  the  issuance  of  a  policy 
without  further  inquiry  will  constitute  a 
waiver  of  the  imperfection  in  the  appUcatton 
and  will  render  immaterial  the  omission  to 
glre  a  full  answer.  16  Am.  &  Eng.  Eincy. 
Law  (2d  Ed.)  937,  and  avthoritlaB  there  cit- 
ed ;  19  Am.  &  Eng.  Socy.  Law  (2d  Sd.>  71* 
and  cases  cited. 

[5}  Demurrers  to  pleas  6,  6,  A2,  A8,  and 
A4  were  overruled,  but  in  order  to  uudet^ 
stand  the  replications  to  them  and  points 
raised  with  reference  thereto  it  Is  essential 
to  state  their  substance.  Pleas  6  and  6  set 
np,  separately  and  severally,  that  the  ques- 
tioDS  asked  plaintifC  in  the  application,  to 
which  he  is  alleged  in  each  instance  to  have 
given  a  false  answer,  were,  "Are  you  in  good 
health?"  to  which  plaintifC  replied,  as  was 
alleged,  "Yes;"  and,  "Have  you  ever  applied 
for  membership  in  any  society,  or  in  any 
life  Insurance  company  or  association,  and 
been  rejected  or  action  postponed?"  to  which 
plaintUf  replied,  as  was  alleged,  "No."  Each 
of  the  pleas,  5  and  6,  further  alleged  that 
these  answers  were  false,  and  plea  S  alleged 
that  they  were  Intended  to  deceive  and  did 
deceive  defendant,  while  plea  6  alleged  that 
the  misr^resmtatlons  increased  the  risk 
of  loss  under  the  policy,  concluding  with  an 
averment  that  the  defendant  then  and  there 
I>aid  Into  court  the  sum  of  $25  as  the  full 
amount  of  all  premiums  and  does  paid  by 
plaintlfF  to  defendant  on  aocoont  of  said 
membership  and  policy. 

Pleas  AS  and  A4  alleged,  respectively,  that 
the  false  answers  mentioned  both  deceived 
the  defendant,  and  also  Increased  the  ri&k 
of  loss  under  the  policy ;  while  plea  A2  con- 
tained these  allegations  with  respect  to 
plaintifTs  failure  to  answer  tbe  question  set 
out  in  plea  2  hereinbefore  quoted  from. 

Demurrers  to  these  pleas  having  been,  as 
said,  overruled,  the  plaintiff  filed  to  each, 
separately  and  severally,  seven  replications, 
setting  up  in  varying  form  and  phraseology 
waiver  and  estoppel,  to  all  ot  which  replica- 
tions demurrers  were  overruled,  except  to  the 
replication  numbered  1,  to  which  a  demurrer 
was  sustained.  It  is  insisted  by  defendant 
that  the  court  erred  In  not  also  sustaining 
the  demurrers  to  the  other  replications — 
those  numbered  2,  3,  4,  5,  6,  and  7 — ^in  that 
each  failed  to  show  or  allege  thai  the  of- 
flcers  at  defendant  referred  to  In  the  repli- 
catloDS  bad  authorUy  to  waive  the  matters 


and  tilings  set  up  In  the  pleas  whidi  the  rep- 
lications purported  to  answer. 

We  think  tliis  ground  of  the  dunurre^ 
which  is  the  only  ground  insisted  upon  or 
even  mentioned  in  the  brlet  is  without  mer- 
it, certainly  as  to  some  of  these  repIlcatlooB. 
For  instance,  replication  2  alleged: 

"Tliat  the  defradant  with  full  knowledge,  by 
and  through  its  officer,  servant,  or  agent,  Issued 
and  delivered  the  said  poUey  with  the  true  con- 
dition of  plaintiff  well  and  thoroughly  under- 
stood, and  thereby  waived  the  matters  anft 
things  set  out  in  said  idea  and,"  eta 

The  averment  that  "defendant  with  full 
knowledge  by  and  throng  its  officer,  serv- 
ant, or  agent"  is  the  equivalent  of  an  allega- 
tl<m  that  defendant  knew  the  facts  mention- 
ed by  and  through  its  officer,  servant,  or 
agent,  which  Implies  an  allegation  that  such 
officer,  agent,  or  servant  was  one  whose 
knowledge  as  to  the  matters  was  knowledge 
of  the  defendant,  because  it  would  be  im- 
possible In  law  and  io  fact  for  defendant 
to  know  a  thing  by  and  tbrou^  Its  officer, 
agmt,  or  servant,  unless  knowledge  of  the 
latter  was  knowledge  of  the  former.  Knowl- 
edge of  the  agent  could  not  in  law  be  knowl- 
edge of  the  principal,  except  when  the  for- 
mer was  acting  as  the  authorized  agent  ot 
the  latter  in  acquiring  or  receiving  that 
knowledge.  Education  2,  consequently,  im- 
pliedly avers  the  authorlt?  of  defendant's 
said  officers  or  agents,  and  was  therefore  not 
subject  to  the  ground  mentioned  of  the  de- 
murrer. Brown  V.  Com.  Fire  Ins.  Co.,  86 
Ala.  189,  5  South.  600. 

Whether  subject  to  other  grounds,  We  need 
not  consider,  as  they  were  waived  by  not  be- 
ing Insisted  on  In  brief. 

[fl]  Under  that  replication  (replication  2), 
as  well  as  under  replications  B,  6,  and  7 
(whl<di  were,  In  their  implied  averments  as 
to  the  authority  of  defendant's  agent,  similar 
to  replication  2),  plaintiff  was  at  liberty  to 
prove  knowledge  of  the  facts  alleged  on  the 
part  of  any  officer  or"  ageut  of  defendant 
whose  authority  was  such  that  In  law  knowl- 
edge on  his  part  would  be  knowledge  of  the 
defendant;  and,  If  the  evidence  was  sue* 
that  plaintiff  was  entitled  to  the  affirmative 
charge  on  either  of  these  replications  (either 
2,  6,  6,  or  7),  then  even  though  the  court  did 
err,  which  we  need  not  decide,  in  overruling 
the  said  mentioned  ground  of  the  demurrer 
to  plaintiff's  replications  numbered  3  and  4, 
it  would  be  error  without  Injury  to  defend- 
ant, since  defendant's  pleas,  to  which  these 
latter  replications  were  an  attempted  answer, 
were  completely  emasculated  by  the  establish- 
ment without  dlq^tute  of  either  of  the  other 
replications  mentioned.  Liverpool  Co.  v. 
nills,  110  Ala.  201,  17  South.  672;  Brltt  T. 
Pitts,  111  Ala.  406,  20  South.  484. 

Without  pausing  to  consider  the  evidence 
as  to  the  replication  numbered  2,  we  may  say 
that  the  evidence  tends  without  dispute  to 
establish  replications  6,  6^  and  7,  which  alleg- 
ed in  substance  Is  some  of  them  that  tbe  de- 
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fendant,  through  Its  officer,  tgmt,  or  snrant, 
walred,  and  In  others  that  it  e0toK>ed  Itself 
from  setting  np,  the  matters  and  things  re- 
lied on  In  Its  pleas  to  defeat  recorery,  by  the 
ftct  that  with  foU  knowledge  of  the  falsity 
of  plaintiff's  answers  to  two  qnestions  iji  the 
appUcatton  for  Insurance  and  his  failure  to 
answer  another,  as  mentioned  in  the  pleas, 
the  defendant  continued  to  accept  the  dues 
and  premimns  on  the  policy  after  the  injury 
or  accident  to  plaintiff  by  which  he  lost  his 
said  leg,  and  retained  the  same  up  to  the 
time  of  the  filing  of  said  pleas  in  this  gait, 
and  cannot  now  be  heard  to  set  up  the  de- 
fenses interposed  in  said  pleu,  etc. 

[7]  Assuming,  without  con^dexlns  or  de- 
ciding, that  these  replications  set  up  Imma- 
terial matters,  yet — their  sufficient  not  be- 
ing tested  by  demurrer,  ot,  if  tested,  the  over- 
ruling of  the  dinner  not  b^ng  insisted  up- 
on on  ^ipeal,  except  as  to  Uie  me  gronnd. 
which  Is  without  merit,  as  hereinbefore  point- 
ed oat.  and  the  allegations  of  the  replications 
not  b^ng  avidded  by  any  rejoinder,  ezc^t  a 
general  rejoinder  denying  their  truth — if 
plaintiff  iHoved  without  dispute  in  the  evi- 
dence the  facts  alleged  in  the  repUcatiuia,  he 
was,  under  our  system,  entitled  to  the  afltrm- 
ative  charge.  4  Mayf.  Dig.  486, 1 23;  S  Mayf. 
Dig.  768,  H  12S;  Uverpool  Oo.  v.  TU- 

Us,  UO  Ala.  201,  17  South.  872;  Britt  t. 
Pitts,  111  Ala.  406k  20  South.  484. 

This  the  plaintiff  did.  The  evidence  was 
without  conflict  to  the  effect  that  Grand 
Lodge  offlctts  ffiC  the  d^«adant  ordw,  after 
the  accident  to  plaintiff  and  while  his  claim 
therefor  was  pending,  and  after  knowledge 
acquired  by  thou,  In  the  investigation  ot  such 
claim,  of  the  &ct  of  the  fklsl^  of  KAalntUTs 
statements  in  the  application  for  insurance, 
etc,  as  set  up  in  deTendant's  pleas,  ocmtinned 
to  receive  and  accept  the  dues  and  preminms 
from  plaintiff  on  the  policy  and  retained  all 
he  paid  in,  until  defendant  filed  the  pleas  in 
the  present  case,  when  such  premium  and 
dues  were  paid  into  court 

[t]  The  plaintiff  being  enUtled  to  the  af- 
firmative charge  on  this  basis,  it  becomes  un- 
necessary to  ccmsider  or  determine  as  to 
what  extent  the  organkser  and  officers  of  de- 
fendant's local  lodge,  who  had  knowledge  of 
the  facts,  had  authority  to  bind  defmdant  by 
waiver  or  efitopi)eL  As  bearing  on  these 
matters,  however,  the  following  authorltieB 
are  of  interest,  to  wit :  United  Order,  etc.,  v. 
Hooser,  160  Ala.  834,  49  South.  354;  National 
Union  v.  Sherry,  180  Ala.  627,  61  South.  044 ; 
JEtD&  Ina  Co.  T.  Kennedy.  161  Ala.  600,  50 
South.  73,  136  Am.  St  Bep.  160;  Con.  Fire 
Ins.  Co.  V.  Brooks,  181  Ala.  614,  SO  South. 
876;  Syndicate  Ins.  Co.  v.  Catchlngs,  104  Ala. 
176, 16  South.  46;  Prlne  v.  American  Central 
Ins.  Co.,  171  Ala.  343,  54  South.  647. 

[I]  The  plaintiff,  as  shown,  being  entitled 
to  the  affirmative  charge,  it  likewise  becomes 
unnecessary  to  consider  the  refused  ^»eclal 


charges  asrtgned  by  defendant  as  error. 
Western  Union  Telegraph  Co.  v.  Whltson.  145 
Ala.  426,  41  South.  400 ;  Grlflln  v.  Bass  Foun- 
dry &  H.  Co.,  13S  Ala.  480,  33  South.  177 ; 
Bowling  T.  M.  &  M.  By.  COs  128  Ala.  B66,  29 
South.  684.  ■ 

[10]  Numerons  exoeptkms  wore  taken  by 
the  defendant  to  the  rulings  of  the  ooort  on 
the  admlssioD  and  rejection  of  evldrace,  bat 
only  ei^t  of  these  are  Insisted  upon  in  brief. 
Most  of  them  are  clearly  without  merit, 
while  in  smne  there  Is  probably  mertt;  bui 
it  is  not  made  to  appear  how,  erea  it  the 
court  erred.  It  was  pr^udldal  or  Injurious 
to  the  defendant  as  regards  the  repUcatlona 
upon  whidi  we  have  htid  plaintiff  was  oi- 
tltled  to  the  afflrmative  cluu^  Not  <»dy  er- 
ror, but  Injury,  must  be  shown.  Sup.  Ct. 
rule  45  (176  Ala.  xzl,  61  SoutlL  i^.  In  fact, 
it  <deaily  aiveam  that  most,  If  not  all,  itf  the 
mlings  ocmplalned  o£  as  to  mllngs  on  •vU 
dence  relate  to  the  matters  and  things  set 
up  in  replications  2,  8,  and  4,  wUdi,  for  rea- 
sons before  pointed  out,  we  have  been  at  lib- 
erty to  ignore  and  have  ignored  entlrdy  in 
the  disposltloa  of  the  case.  We  find  no  er- 
nmeoos  rulings  on  the  evidowe  that  were  in- 
jurious to  deftttdant  as  r^ards  rq>llcatl(mB 
5, 9,  and  7,  whidi  conflBssed  defoidanft  xAeas, 
and  set  up  new  matter  In  avoldancB  that  was 
proved  without  dispute^ 

Affirmed. 


DITNAWAT  T.  BODEZr.   (8  Dir.  290.) 
(Court  of  Appeals  of  Alabama.   Feb.  1,  1916.) 

1.  Contracts  *»176(9)  —  Moditication  — 
Tebhs  of  Nkw  AaBSEmm^-QuEBiioiT  for 
Jury. 

In  an  action  for  compensation  for  boring 
a  well,  qnestiiHL  whether  it  was  the  implied  in- 
teution  of  the  parties,  a.tter  moditrinc  the  orig- 
inal contract,  that  defendant  sboulo  still  pay 
for  the  well  casing  and  for  the  removal  of  plain- 
tiff's well-boring  machinery,  as  originally  agreed, 
thou{;h  nothing  as  to  such  matters  was  said  at 
the  time  of  the  modification,  held  tot  the  jury. 

{Ed.  Kote.— For  other  cases,  see  Contracts, 
Cent  Dig.  I  917:  Dec.  Dig.  «»176{9) :  Trial, 
Cent  ImI:  1 826.i  ^   ^  "  «». 

2.  Contracts  4=»353(1(9— -AcnoN  fob  Goh- 

PENSATIOK— INSTBUOTIOH. 

In  an  action  for  compaisation  for  bMing 
a  well,  under  an  agreement  that  defendant 
should  give  a  mule  and  pay  for  weU  casing  and 
the  removal  of  plaintiff's  machinery,  whl^  was 
subsequently  modified  to  provide  that  plaintiff 
should  receive  a  cash  payment  in  accordance 
with  the  number  of  feet  bored,  the  charge  that 
if  the  Jury  believed  that  plaintiff  and  defend- 
ant first  made  a  contract  for  plamtiff  to  bore 
a  well  for  a  mole,  and  that  afterwards  a  new 
contract  was  made  whereby  the  old  one  was 
abandoned,  plaintiff  could  not  recover  for  moving 
his  machinery  or  for  casing  the  welL  "provided 
you  find  that  plaintiff  did  not  comply  with  the 
new  contract,  was  properly  refused,  not  <Hi1y 
as  calculated  to  mislead  as  to  whether  the  terms 
of  the  original  contract  adverted  to  were  abro- 
gated by  the  new  agreement,  but  also  aa  posi- 
tively confusing. 

[Ed.  Note.~For  other  cases,  see  Contracts, 
Cent  Dig.  I  1841;  Dec.  Dig.  «=3»863aO).1 
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3.  Thai  ^a^asi— Irrxdotiorb.  , 

The  trial  court  Ib  not  In  error  for  refusins 
a  charge  ineorrectlT  atatiiiK  the  law,  or  which  is 
confu^g,  Uiough  its  only  faolt  lies  in  the  fact 
that  it  is  too  favorable  to  the  advene  party. 

[Ed.  Mote.— For  other  cases,  see  TzioL  Coit 
Dig.  H  481.  660.  671.  678,  676;  Dec.  Dig.  ^ 

4.  COHTRAOTB  «sa286— MoDmoAnoH. 

Parties  to  an  execatoir  ccMitrBct  may  al- 
ter it  at  th^r  pleasure  and  in  any  particular 
they  see  fit  upon  no  oth^  consideration  than 
motoal  consent 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Die  H         1U8;  Dec.  Dig.  «a>236.] 

&  CosTBAcn  «B3>888((0— ^k^vKi"  >o*  Oomfbr- 

UTXOM— RSCOVEBT. 

In  an  action  for  eompensati<Hi  for  boring  a 
well,  wher&  under  the  contract  for  the  worit.  as 
modified,  the  stipulation  as  to  the  quantity  of 
water  pluiTiriff  was  to  get  was  changed,  and  he 
was  obligated  only  to  bore  the  well  to  such  a 
depth  as  to  reach  water,  which  he  did,  plaindfi 
could  recover  on  the  special  count  pleading  the 
modified  contract 

CEkL  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  ||  1660.  1654;  Dec  Dig.  «3>88S(e).] 

6.  CONTEACTS  4=3176(0)— TBBHB—lHTBnnon 
or  Pabths— vDKsnoN  fob  Jubt. 

In  an  action  for  comoensation  for  boring  a 
well,  question  whether  uie  contract  obligated 
plaintiff  merely  to  "get  water,"  or  to  get  aiough 
water  to  supply  defendant's  family  and  live 
stock,  luld  for  tbe  jury. 

[Ed.  Note.—For  other  cases,  see  Contracts, 
Cent  Dig.  I  917;  Dee.  Dig.  «3>176(9);  Trial. 
Cent  Dig.  1326.] 

7.  GOHTBACTB     «SS>828(1)  —  PEBTOBMAIfOX  — 
QUXSnOlf  FOB  JUBT, 

In  an  aetioa  tor  conpoisation  for  boring 
a  well  under  a  contract  obligating  plaintiff 
merely  to  "get  water,"  question,  whetner  the  12 
or  14  two-gnUon  bodtets  every  12  hours  actually 
pTodncad  met  the  requirement  of  the  cnitract 
aeU  for  the  Jury. 

{Ed.  Note— other  easea.  see  Contracts, 
Cent  Dig.  H  1D48, 1827;  DecTbig.  «=>323(1]1 

8.  OOKTBACTS    ^»176(1)  —  ConSTBUCTIOH  — 

Question  fob  Coubt. 

The  constructita  of  a  contract  is  for  the 
court  only  when  it  Is  in  wrltittg  or  its  terms  are 
not  in  dlq»ute. 

[Ed.  Note.— For  other  eases,  see  Ckmtracts, 
Cent  Dig.  1  767 ;  Dec.  Dig.  «»176(1) ;  Trial, 
Cent  Dig.  I  826.] 

9.  WoBK  AND  IjABor  «=»14(1)— Biobt  of  Ao- 
TiON  OR  Common  Count. 

Wbtm  plaintiff  ctmtracted  to  bore  a  welt 
for  defendant  tbe  wdl  to  produce  enough  water 
to  supply  defendant's  family  and  live  stock, 
which  It  foiled  to  da  but  after  plaintiff  reached 
water  defmdant  told  him  to  work  one  more 
day  and  quit  plaintiff  could  recover  on  a  com- 
UKm  count  ton  work  and  labor  don«  at  defend- 
ant's request 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor.  Cent  Dig.  |  81;  Dee.  Dig.  «9l4(l).] 

10.  WOBK  AHD  IiABOB  <uil0  PUAPIHQ— R«- 
OOTKBT. 

Although,  where  there  is  an  express  con- 
tract, plain  till  cannot  sue  on  an  Implied  one,  but 
most  recover.  If  at  all,  on  the  express  contract 
yet  the  rule  is  subject  to  the  exception  that 
where  the  express  contract  has  betfi  fully  per- 
formed, and  nothing  remains  to  be  done  but  pay- 
ment in  money,  plaintiff  can  recover  either  un- 
der the  common  cfmnts,  or  under  a  special  count 
based  on  the  express  contract  or  under  both. 

[Ed.  Note.— For  other  caees,  see  Work  and 
Labor,  Cent  Dig.  {|  23-24 ;  Dec  Dig.  «=>9.] 


11.  CONTBACTS  «»241— BlOBT  OF  VAXCT  TO 

Stop  Wobk. 

Where  the  party  who  had  contracted  for 
boring  a  well,  agreeing  to  pay  therefor  so  much 
a  foot  before  the  well  was  bored  to  such  a  depth 
as  to  procure  the  amount  of  water  called  for  by 
the  contract  desired  to  stop  the  contractor  for 
the  work,  he  bad  the  right  to  do  so,  provided 
the  contractor  consented,  thus  effecting  a  modi- 
licatiim  of  the  contratt  by  mutual  consent 

[Bd._Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  i  1126;  Dee.  ^r^2tL\ 

12.  GoNTBAOTs  «a>248  —  Modification  of 

AOEEEMKNT— QUISnON  FOB  JtTBT. 

In  an  action  for  compensation  for  boring 
a  weU,  whether  the  contractor  for  tbe  work  was 
told  by  tbe  other  party,  after  water  was  reached, 
to  work  one  more  day  and  quit  was  a  question 
for  the  jury. 

[Ed.  Note,— For  other  eases,  see  Contracts, 
Crat  Dig.  i  1140;  Dee.  ]3^r^248J 

13.  WOBK  AND  LABOB  «=»12~MODIFICATIOR 

OF  Contkact^Bbcotsbt. 

A  contractor  for  a  well,  whom  the  other 
party  directed,  up<m  reaching  water,  to  bMe  ono 
more  day  and  quit  could  recover,  mider  a  com- 
mon count  for  work  and  labor  done  at  request 
on  the  modificatiim  of  the  ctmtract  by  mutual 
consent  before  full  performance,  irrespective  nt 
an  acceptance  of  the  woA. 

[Ed.  Note;— For  ether  case^  see  Work  and 
Labor,  Cent  Dig.  $  27 ;  Dec  Dig.  ^12.] 

14.  Afpbal  and  Ebbob  1050(1)— BEVBBaAI. 
FOB  Habmlksb  Ebbob— RuXiB  of  Coubt. 

In  an  tLctioa  for  compensation  for  boring  a 
well,  where  the  original  contract  was  modified, 
and  its  terms,  as  modified,  were  in  dispute,  die 
emmeous  adndsston  of  testimcoiy  to  «iow  the 
value  of  tbe  mule  which  defendant  ori^nally 
agreed  to  [tay  for  the  work  did  not  justify  tlw 
Court  of  Appeals  In  reversing,  under  Rule  46  of 
tiie  Supreme  Court  (176  Ala.  xxi),  providing  that 
no  judkment  may  be  reversed  for  error  in  the 
admisefon  of  evidence,  unless,  after  examination 
of  the  entire  case,  it  appears  that  the  error  cchh- 
plained  of  has  probably  injuriously  affected  sub- 
stantial rights  of  the  parties. 

[Ed.  Not&— For  other  cases,  see  AmMal  and 
Error,  Cent  Dig.  H  1068.  1060,  418374167, 
4168;  Dee.  Dig.  «»10Ma)J 

16.  CoNTBACns  ^=»247— Action— Evidencb. 

In  an  action  for  compensation  for  boring 
a  well,  where  tbe  original  contract  calling  for 
the  giving  of  a  mule  in  payment  was  modified  to 
call  for  a  cash  pajrment  of  so  much  per  foot 
Its  exact  terms  otherwise  being  in  dispute,  plain- 
tiff's evidence  as  to  the  value  of  the  mule  was 

Jiroperly  admitted  as  a  circumstance  to  aid  the 
ury  in  determining  wliat  the  modified  contract 
aettially  wa^  and  its  propn  InterpretatltHL 

[Ed.  Note.— For  other  eases,  see  Contracts, 
Cent  Dig.  fl  1188,  1787;  Dee.  Dig.  ^247J 

16.  Appkax.  and  Ebbob  <|=9231(7)— IteSBBTA- 

TION  OF  GbOUNDB  OF  RsTIIW- MOTION  TO 
EXCLODK  BTIDBNOB. 

Where  a  motion  to  exdode  testimony,  oth- 
erwise competmt  fsUed  to  raise  tlie  point  that 
it  was  not  responsive  to  the  question  which 
called  it  forth,  tbe  motion  being  merely  general 
and  not  specifying  any  grounds,  the  point  tliat 
the  answer  was  onrMponsive  eonld  not  avail 
the  moving  party  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Apiwsl  and 
Error,  Dec  Dig.  «=>231(7) ;  Pleading,  Cent 
Dig.  1 1489;  Tnal.  C!ent  Dig.  H  IM^nO,  22&- 
227,  688,  690.  694.  696.] 

Brown,  J.,  dissenting  on  rehearing. 

Appeal  tnsn  Cireait  Onirt,  Morgao  Coun- 
ty; D.  W.  Speake,  Judge. 
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Actkm  by  J.  H.  Bodoi  against  A.  U.  Dim- 
awar.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Hie  facts  sntHciently  appear  from  the  opin- 
ion. 

The  following  charges  were  refused  to  de- 
fendant: 

(6)  If  you  find  from  the  evidence  that  there 
was  an  entire  contract  to  bore  tbe  well,  and 
that  plaintiff  did  not  perform  the  contract  in 
full,  out  onl7  in  part,  then  your  verdict  should 
be  for  defendant. 

(7)  If  you  believe  plaintiff  and  defendant  first 
made  a  contract  for  plaintiff  to  bore  the  well 
for  a  mule,  and  that  afterwards  a  new  contract 
was  made  for  the  boring  of  the  well,  in  lieu  of 
the  old  contract,  and  if  thereby  the  old  contract 
was  abandoned,  then  I  charge  you  that  plain- 
tiff cannot  recover  anything  in  this  case,  either 
for  moving  the  machinery  or  for  fumishmg  cas- 
ing for  tbe  well,  provided  you  find  plaintiff  did 
not  comply  with  the  new  contract  as  made. 

{&)  If  you  are  reastmably  satisfied  from  the 
evidence  that,  under  the  ctmtract  made  to  bore 
the  well,  It  was  stipulated  aaH  agreed  that  plain- 
tiff was  to  furnish  enou|;h  water  in  said  well  to 
supply  defendant's  family  and  enough  for  his 
stock,  and  that  plaintiff  did  not  do  this,  theo, 
if  this  is  true,  plaintiff  is  not  entitled  to  recovra 
anything  in  this  case  for  boring  said  well. 

O.  Kyle,  of  Decatur,  for  an>ellant.  Tld- 
weU  &  Somids,  of  New  Decatur,  tor  i^velleft 

THOMAS.  J.  Action  by  app^ee,  as  plain- 
tiff below,  against  appellant,  as  defendant 
below,  for  compoiBatlon  for  boring  a  w^ 

The  complaint,  to  whidi  no  demurrer  was 
filed,  contained  four  counts,  but  the  second 
was  eliminated  by  the  ^ving  of  the  affirma- 
tive charge  for  defendant  The  refusal  of 
the  court  to  give  such  diorge  for  defendant 
as  to  each  of  the  other  counts  Is  the  princi- 
pal error  relied  on  for  a  reversal. 

The  first  and  third  counts  sought  a  recov- 
ery under  a  special  contract  ft>r  boring  said 
well,  the  only  difference  between  the  two  be- 
ing that  the  latter  more  folly  set  out  tbe 
contract;  while  the  fourth  count  sought  a 
recovery  under  the  common  count  for  work* 
and  labor  done  at  plaintifTs  request  In  boring 
saU  well,  etc.  Defendant  pleaded  tbe  gen- 
eral Issue  with  leave  to  give  In  evidence  any 
matter  that  might  be  specially  pleaded.  The 
contract  relied  on  by  plaintiff  for  reoorezy 
was  a  parol  one.  He  testified: 

"In  July,  1912,  I  made  a  contract  with  de- 
fendant to  bore  him  a  well,  for  which  he  was  to 
give  me  a  mule  [which  was  shown  to  be  worth 
$125].  The  contract  was  that  I  was  to  bore  the 
well  for  the  said  mule  and  defendaot  was  to  pay 
the  cost  [$31  of  movinR  my  well-boring  machin- 
ery to  his  place  where  the  well  was  to  be  bored, 
and  was  to  famish  the  casing  for  said  well 
[shown  to  have  been  put  in  by  defendant  at  a 
reasonable  cost  of  $2.50].  I  was  to  bore  the  well 
such  a  depth  as  would  fiimish  water  sufficient 
for  defendant's  use  at  his  house  for  hia  family 
and  for  his  live  stock  that  was  kept  on  his 

g remises.  •  •  •  After  I  moved  my  well-bor- 
ig  machinery  to  defendnnt's  premises  for  the 
purpose  of  boring  tbe  well  ana  b&d  set  up  the 
machinery,  I  made  a  new  contract  with  defend- 
ant for  boring  the  well.  Defendant  informed  me 
that,  after  having  made  the  first  agreement 
about  boring  the  well,  he  bad  sold  tbe  mule  he 
waa  to  give  me  for  said  work,  but  that  he  pre- 
sumed I  would  Just  as  soon  have  the  money 


as  the  mule.  To  tiiis  I  assented,  and  it  was 
then  agreed  that  I  was  to  bore  the  well  and  was 

to  receive  as  compensation  SO  cents  per  foot 
for  boring  through  dirt  and  $1  per  foot  for  bor- 
ing through  rock.  Nothing  was  said  in  this  last 
agreement  about  the  quantity  of  water  I  was  to 
furnish.  It  was  simply  agreed  that  I  was  to 
get  water.  I  bored  the  well  72  feet  in  depth, 
and  6  of  this  was  through  dirt  and  sixty-six  of 
this  was  through  rock.  I  bored  until  X  struck 
water.  The  day  before  I  quit  work  on  the  well, 
I  saw  the  defendant,  *  «  *  and  he  paid  me 
and  he  told  me  that  the  well  did  not  furnish 
sumcient  water,  and  to  work  one  more  day  on  it 
and  quit.  When  this  new  contract  was  made, 
my  well-boring  machinery  had  been  set  up  on  de- 
fendant's premises  preparatory  to  b^n  boring 
under  the  origiaal  contract.  Under  the  new 
contract,  nothing  waa  said  about  defendant's 
paying  for  the  casing  of  tbe  well,  or  for  the  re- 
moTBl  of  the  madiinery  to  bis  premises." 

The  defendant  insists  that  under  this  evl* 
dence  he  was  entitled  to  the  affirmative 
charge  as  to  count  8  of  the  ccmiplaint  on  ac- 
count of  an  alleged  variance  between  allepi- 
tlon  and  proof,  because  the  count  in  describ- 
ing the  special  contract  sued  on,  which  was 
the  new  or  modified  contract,  alleged  that 
under  it  defendant  not  only  was  to  pay  plain- 
tiff SO  cents  per  foot  for  dirt  and  $1  per  foot 
for  rock  bored  through  In  sinking  the  well, 
Init  was  also  to  pay  tor  the  casing  of  the  well 
and  tar  the  cost  of  removln.?  plaintiff's  ma- 
dilnery  to  the  place  of  boring,  while  the  tes- 
timony as  set  out.  It  is  insisted,  afforded  no 
evidence  whatever  that  defendant  was  to 
pay  for  the  latter  two  items. 

[1]  We  cannot  so  agree.  The  facts  and 
circumstances  are  such  that  the  Jury  might 
infer  that  it  was  the  implied  intention  of  the 
parties  that  nnder  the  new  contract — the  con- 
tract as  modified — the  defendant  was  still  to 
pay  for  the  casing  of  the  well  and  for  the  re- 
moval of  the  machinery,  though  nothing  was 
in  fact  said  about  either  of  these  things  at 
the  time  of  the  modification. 

The  testimony  of  the  defendant  as  to  the 
original  contract  between  the  parties  and 
as  to  the  facta  and  circumstances  under 
which  It  was  modified  coincides  with  that  ol 
plaintiff.  Both  agree  that  nnder  the  new  or 
modified  contract  plaintiff  was  to  get  for 
boring  the  well,  not  a  mule,  as  first  agreed, 
but  50  cents  per  foot  for  dirt  and  $1  per  foot 
for  rock  bored  through  In  sinking  the  well ; 
and  both  agree  that  at  the  time  of  this  new 
agreement  nothing  was  said  about  defend- 
ant's paying  for  the  casing  of  the  well  and 
the  removal  of  plaintiff's  machinery,  as  had 
been  formerly  agreed  to — that  is,  under  the 
contract  as  originally  niad&  What  Is  to  be 
Inferred  from  their  silence  as  to  these  mat- 
ters? May  it  not  be  reasonably  implied  from 
their  failure  to  make  any  change  In  these 
stipulations  of  the  old  contract,  which  they 
were  merely  modifying,  that  they  intended 
them  to  remain  as  there  agreed?  In  other 
words,  was  it  not  the  implied  understaud- 
ing  that  the  old  contract  was  to  stand  except 
as  to  particulars  where  a  change  was  e.\pres^- 
ly  agreed  on? 

[2, 1]  As  to  whether  it  was  or  ubt  was  a 
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qaeatlon  tar  the  jury,  and  the  court  did  not 
err  in  refosizig  the  afflrmatiTe  charge  as  to 
count  8  on  any  theory  of  a  variance.  Nor  did 
the  court  err  In  refuslnff  written  charge  nam- 
bered  7  reqneated  by  doTendantt  and  whlidt 
aaaertedtbat: 

If  the  jury  believed  that  "plaintiff  and  de- 
fendant first  made  a  contract  for  plaintiff  to 
bore  the  well  for  a  mule,  and  tbat  afterwards  a 
new  contract  was  made  for  boring  the  well  in 
lien  of  the  old  contract,  and  if  thereby  the  old 
contract  was  abandoned,  tben  plaintiff  oould  not 
recover  anything  either  for  moving  his  mBchin- 
ery  or  (or  caping  the  well,  provided  you  fnd 
that  plaintif  did  not  comply  leitk  the  nmo  oo»- 

The  charge,  we  think,  was  not  only  cal- 
culated to  mislead  the  Jury  for  reasons  just 
adverted  to,  but  was  positively  confusing  by 
reason  of  the  ccmclDdlng  paragraph  In  it,  as 
above  italicized.  On  this  account,  the  charge, 
as  applied  to  the  evidence,  is  susceptible  of 
the  construction  that  It  meant  to  assert  that, 
although  the  Jury  might  believe  that  under 
the  original  contract  the  defendant  was  to 
pay  for  moving  plaintiffs  machinery  and  for 
casing  the  well,  yet.  If  they  further  believed 
that  that  contract  was  abandoned  and  a  new 
contract  entered  Into  in  lien  of  It,  which  did 
not  require  the  defendant  to  pay  for  moving 
plaintiff's  machinery  and  casing  t^e  well,  the 
plaintiff  could  not  recover  anything  for  either 
of  these  things;  "provided  the  jury  believed 
that  plaintiff  did  not  comply  with  the  new 
contract"  Upon  the  hypothesis  stated  In  the 
charge,  the  plaintiff  was  not  entitled  to  re- 
cover anything  for  moving  his  machinery  and 
casing  the  well,  even  though  he  had  compiled 
with  the  new  extract;  and  yet  the  charge, 
by  the  concluding  proviso  mentioned,  im- 
plies that  he  would,  provided  he  complied 
with  the  new  contract  The  lower  court  can- 
not be  put  in  error  for  refusing  a  charge 
which  incorrectly  states  the  law,  or  which  is 
coofnaing,  although  its  only  fault  in  ttits  par- 
ticular lies  In  the  fact  that  It  Is  too  favorable 
to  the  oKKwlte  party.  6  Mayl  Dig.  11. 
par.  17. 

[4]  Parties  are  at  liberty  to  alter  or  change 
an  executory  contract  at  their  pleasure  and 
In  any  particular  they  see  fit  upon  no  other 
consideration  than  mutual  assent  2  Mayf. 
Dig.  7&7,  i  4& 

Hiat  the  original  contract — the  terms  of 
which  were  undisputed— was  altered  or 
changed,  both  parties  agree.  The  extent  of 
that  modiilcatloQ  only  was  in  dispute,  whl<A 
was  clearly  a  question  for  the  Jury  to  deter- 
mine.  Swanner  v.  Swanner,  50  Ala.  66. 

The  plaintiff  also  testified,  as  before  seen, 
that,  at  the  time  the  new  contract  was  made, 
*it  was  simply  agreed  that  he  was  to  get 
water";  while  the  defendant  testified  that, 
at  the  time  of  the  making  of  the  new  con- 
tract, the  plaintiff  then  expressly  again 
agreed  to  bore  the  well  deep  enough  to  far- 
niah  a  sufficient  mpply  of  water  for  defend- 
ant's fomlly  and  live  stock,  and  that  by  ao- 
tnal  test  ttu  w«U  bor«d  by  plaintiff  fnmldwd 


:  only  12  or  14  two^aUon  bodcets  every  12 
hoora,  which  was  totally  Inaoffldsnt  tat  the 
purpose  mentioned. 

[i-B]  If  the  Jury  believed  the  testlmODy  of 
the  plaintiff  to  the  effect  that  under  the  new 
c<»itract  the  atipulationa  of  the  old  contract 
as  to  the  quantity  of  water  he  was  to  get 
were  expressly  changed,  and  that  under  the 
new  ctmtract  be  was  ooly  to  bore  the  well 
to  such  a  depth  as  to  reach  water,  then  plain- 
tiff was  entitled  to  reeorer  under  the  special 
count;  provided  the  Jury  believed  the  water 
gotten  was  sufflclent  to  me^  tbe  require- 
ments of  the  new  contract  under  plaintUTs; 
rerrton  of  it  We  cannot  say  aa  a  matter  ot 
law,  aa  it  is  insisted  by  appelant  we  should 
say,  that  tbe  amount  of  mter  procured 
plaintiff  in  borti«  tbe  w^  to  wit,  12  or  14 
two*gaUon  backets  evtacy  12  boors,  was  not 
sufficient  to  meet  the  reqnlr^ents  even  of 
pUUndfTs  versicai  at  tbe  new  ocmtract,  to  the 
effect  that  under  it  he  ^as  only  "to  get  wa- 
ter." la  other  words,  it  is  insisted  that,  in 
the  Ugbt  of  the  ^toation  and  surroandlngs 
of  the  parttea  at  the  time  ot  emplcqrlng  thoee 
words  in  the  contraefi— tlut  is,  that  pif^nt'ff' 
was  to  get  water — we  should  Interpret  thoee 
words  to  mean  tbat  lOaintifl  was  to  get  wa- 
ter sufficient  to  mqiply  d»  fiunOy  and  stodc 
of  tbe  defoidant;  and  that,  since  the  evi- 
dence diBdosea  that  the  amount  ailually  got- 
t^  was  inadequate  to  that  end,  we  should 
hold  Uiat  the  defendant  was  enUtled  to  tlie 
afflrmatiTe  charge,  upon  the  theory  that  tlie 
plaintiff  bad  not  perfwrned  tbe  oratract  sued 
on  by  himj  even  U  we  accept  as  true  Us  own 
evidence  as  to  its  tenna  Under  the  facts 
and  drcomstances  of  tbia  case,  however,  aa 
pointed  oat  we  think  It  was  die  province  of 
the  Jury,  and  not  the  court,  to  determine  not 
only  tlw  qnestioa  as  to  wlioee  ver8i<ai  of  tbe 
terms  of  the  cwtract  was  cfffrect  (whether 
that  of  the  plaintiff  or  tbat  of  the  defendaot) 
bat,  io  the  event  they  found  the  iilaintlirs 
version  to  be  correct  and  that  the  contract 
bound  Mm  only  to  get  water,  to  also  deter- 
mine whetfa«  the  amotmt  of  water  actually 
gotten  (12  or  14  two-gallon  budceta  every  12 
houra)  muB  sufficient  to  meet  that  reqirire- 
ment  What  the  parties  meant  and  under- 
stood by  the  employment  of  tliese  terms,  if 
they  were  employed  in  the  nrntract,  was  for 
tbe  Jury,  and  not  the  court,  to  say,  after  con- 
sidering all  the  facts  and  circumstancea  of 
tbe  case.  It  Is  only  when  the  contract  Is  In 
writing,  or  when  Its  terms  are  not  In  dispute, 
that  Its  construction  Is  tor  the  court  Mc- 
Fadden  v.  Henderson,  128  Ala.  221.  29  South. 
640. 

[I]  But  even  if  the  Jury  did  not  believe 
plaintiff's  version  of  the  new  contract  bat 
believed  defendant's  version,  and  also  believ- 
ed that  the  water  gotten  was  not  suffideot 
to  supply  defendant's  family  and  atock,  yet 
if  they  believed  plalnticrs  testimony  to  the 
effect  that  after  he  reached  water  defendant 
told  him  to  work  one  more  day  and  quit 
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tbea  h«  would  also  be  entitled  to  recover. 
Hansfleld  t.  Morgan,  140  Ala.  GOT,  87  South. 
383.  Hence  the  court  did  not  err  tn  refnalng 
the  afflrmative  charge  as  to  any  of  the  coonts, 
either  Uie  oonnta  1  and  8,  which  were  special 
counts,  as  before  said,  based  on  an  express 
contract,  or  the  count  4,  which  was  the  com- 
mon count  for  work  and  Labor  d<me. 

[11]  While  it  is  true  that  where  there  is  an 
express  contract  the  plaintiff  cannot  resort 
to  an  implied  one,  hut  must  recover,  U  at 
all,  OD  the  express  agreement,  yet  this  rule 
la  subject  to  the  exception  that  where  the  ex- 
press contract  has  been  fully  performed,  and 
nothing  remains  to  be  done  but  the  payment 
of  the  price  in  money,  then  the  plaintiff  can 
recover  either  under  the  common  counts  or 
under  a  special  count  based  on  the  express 
contract,  or  under  both.  S  Mayf.  Dig.  206,  | 
22,  and  cases  cited. 

-  [1t-13]  Charges  6  and  8  were  properly  re- 
fused, for  even  though  the  new  contract  was 
as  defendant  claimed,  and  even  though  plain- 
tiff did  not  fully  perform  it,  yet;  it  defend- 
ant told  plaintiff,  as  plaintiff  swears  he  did, 
to  work  oae  more  day  and  quit,  then  defend- 
ant would  be  liable.  Mansfield  v.  Morgan, 
supra.  The  character  of  the  new  or  modified 
contract  between  the  parties  was  snch  that, 
the  deeper  the  plaintiff  bored  the  well,  the 
more  expensive  4t  would  be  to  tbe  defendant, 
who  was  to  pay  for  the  work,  not  a  lump 
sum,  but  according  to  the  number  of  feet 
bored;  and  if,  before  the  plaintiff  bored  tbe 
well  to  such  a  depth  as  to  procure  the  amount 
of  water  called  for  by  the  cwtract  even  un- 
der defendant's  version  of  It,  tbe  defendant 
wanted  to  stop  plaintiff  in  the  work,  he  had 
a  perfect  right  to  do  so,  provided  plaintiff 
consented.  This  would  be  again  changing 
the  contract  by  mutual  consent.  Plaintiff 
testtfled,  as  pointed  out.  that  defendant  told 
him,  after  water  was  reached  in  the  well,  to 
work  one  more  day  and  quit  If  this  be  true, 
whlcta  was  a  question  for  the  jury,  then  the 
plaintiff  was  entitled  to  recover  under  the 
common  count  found  In  the  complaint.  Such 
a  recovery  would  not,  aa  appellant  seems  to 
think,  have  to  be  predicated  upon  an  accept- 
ance by  defendant  of  the  work,  but  upon  a 
change  or  modification  of  the  new  contract 
by  mutual  consent  before  it  was  fully  per- 
formed, which  Is  entirely  permissible,  as 
shown  in  the  authorities  cited  4n  the  opinion. 

[14,15]  The  fact  that  the  court  permitted 
the  plaintiff  to  prove  the  value  of  the  mule 
that  was,  under  the  first  contract  between 
the  parties,  to  be  given  plaintiff  by  defendant 
tn  return  for  boring  tbe  well,  we  cannot  say. 
If  error,  that  it  was  dnjurious;  which  we 
must  be  able  to  say  before  we  would  be  au- 
thorized to  reverse  the  case  under  the  new 
rule  of  our  Supreme  Court  Rule  46  (175 
Ala.  xxi).  However,  we  are  not  only  of 
opinion  that  there  was  no  Injury  in  admitting 
such  proof,  but  also  tbat  there  was  no  error, 
as  we.  think  the  Jury  had  a  right  to  know 


what  the  first  contract  was — the  considera- 
tion therefor,  that  la,  not  only  that  that  con- 
sMeratlon  was  a  mol^  but  the  value  of  it— 
as  a  drcnmstance  to  aid  than  (the  Jury), 
for  whatever  it  was  worth,  in  determining 
what  the  modified  contract  actually  was  and 
its  proper  interpretation.  A  knowledge  by 
the  Jury  of  what  the  first  contract  was  was 
certainly  essential  to  their  understanding  of 
the  Bituatdon  of  the  parties  and  what  they 
had  in  mind  when  they  entered  Into  an  agree- 
ment to  change  or  modify  that  contract  All 
the  evidence  as  to  it  was  admitted  without 
obJectl<»i  from  defendant  who  also  testified 
as  a  witness  for  himself  to  Its  terms.  The 
only  objection  was  tbat  the  court  permitted 
plaintiff  to  prove  Uie  value  of  the  mule  that 
was  to  be  given  by  defendant  under  tbe  old 
contract  for  boring  the  well.  We  do  not 
think  that  this  should  reverse  the  case  fbr 
reasons  stated,  even  tf  error. 

[1 6]  The  court  declined  to  exclude,  on  mo- 
tion of  defendant,  an  answer  of  a  witness  for 
plaintiff  to  the  effect  that  defendant  told  him 
(witness)  that  he  (defendant)  thought  that, 
w4th  the  w^  bored  by  plaintiff,  and  with 
another  well  be  (defendant)  had,  he  (defend- 
ant) could  make  out  It  Is  insisted  that  this 
answer  of  tbe  witness  should  have  been  ex- 
cluded because  It  was  not  responsive  to  tibe 
question  from  plaintiff's  counsel  which  call* 
ed  it  forth.  Granting  that  it  was  not  re- 
sponsive, no  ground  of  the  motion  to  exclude 
raised  this  point ;  but  the  motion  was  merely 
a  general  one  not  specifying  any  grounds. 
Consequently,  the  point  now  made  can  avail 
appellant  nothing.  Eason  v.  Isbell,  42  Ala. 
456;  Riley  t.  State,  88  Ala.  193,  7  South.  149. 

We  find  no  error  In  tbe  record,  and  the 
Judgment  appealed  from  is  affirmed. 

Affirmed. 

On  Rehearing. 

BROWN,  J.  On  re-examination  of  Oils 
case  on  rehearing,  I  oitertaln  the  opinion,  on 
the  plalntUTs  own  evidence,  which  Is  without 
dispute  on  this  point  that  the  evidence  as  to 
the  first  contract  was  wholly  Irrelevant  to 
tbe  iflsuee  in  this  case,  and  that  ctmtract 
should  in  no  way  Influence  the  result  like 
plaintiff  testUted  in  Ua  own  behalf  (Rec- 
ord, p.  9) : 

"Under  the  first  contract  that  I  made  with 
the  defendant,  I  was  to  recdve  a  mule  for  bw- 
ing  the  well,  and  defendant  was  to  pay  for  mov- 
ing my  machinery  outfit  to  his  pronises  and 
was  also  to  pay  for  the  casing-  of  the  welL  We 
abandoned  this  old  contract  and  made  a  new 
one,  defendant  agreeing  to  pay  me  GO  centi  per 
foot  for  dirt  and  $1  per  foot  for  lotk.  It  was 
under  this  contract  I  do  red  tbe  welL  When  the 
last  contract  was  made,  my  weU-boring  maddn- 
ery  had  beat  set  up  oa  defendant's  premisa  pr»> 
panttory  to  begin  boring  under  the  original  con- 
tract. Under  the  new  contract  nothine  was 
said  about  defendant  paying  for  the  cadng  of 
the  well  or  for  the  removal  of  the  machinery  to 
bis  premises." 

This  testimony  of  tbe  plaintiff  is  unmi^ 
takably  concludve  in  establishing  the  fact 
that  the  first  contract  was  abandoned  and  a 
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new  contract  entered  Into  oorvring  the  same 
■object-matter  between  the  same  parties 
(L.  &  N.  B.  Ga  T.  Bontrager,  180  Ala.  188, 
6B  Sootb.  29,  and  the  acceptance  of  the  new 
Gontnct  by  the  partlen  by  operation  ot  law 
extlngnlehed  tbe  former  contract  (Otis  t. 
HcHlUan  &  Son  [beadnote  3]  TO  Ala.  46). 

TbiB  evMence  clearly  does  not  show  a  mere 
modification  of  tbe  first  ccmtract,  bnt  an 
abandonmoit  of  it  by  mutual  agreement  of 
the  jnrtles,  and  leaves  no  room  for  constru- 
ing the  new  contract  as  a  modificatlim  of  the 
old.  It  4s  elementary  that  it  Is  not  the  of- 
fice of  the  law  or  the  coarts  to  make  con- 
tracts for  partly  bat  to  enforce  them  aa 
made  by  the  parties.  Therefwe  the  evidence 
aa  to  the  value  of  the  mule  was  wholly  im- 
material and  should  have  been  rejected  <m 
the  anwUanfa  objection. 

If  the  facts  hypothesized  4n  charge  7  were 
found  the  Jury  &om  the  eridence,  the 
plaintiff  was  not  entitled  to  recover,  and  the 
refusal  of  this  (iharge  was  erroneous.  The 
only  crltteiam  to  which  It  was  subject  is  that 
it  was  too  favwaUe  to  the  plaintiff,  in  that 
It  required  the  Jury  to  find  that  the  plaintiff 
had  not  compiled  with  the  last  contract  No 
doubt,  In  fixing  the  price  to  be  i»ld  In  Oie 
new  contract,  the  fact  that  the  machinery 
had  already  been  moved  and  set  down  was 
taken  Into  conalderatloD      the  parties. 

For  these  errOTS.  the  Judgment  should  be 
reversed. 


LONQ  V.  BAZ/riMOBE  BARGAIN  BOUSE. 
(6  Div.  968.) 

(Ooart  of  Appeals  of  Alabama.  De&  14, 191S.) 

Appkai,  and  Bbbok  «s»627(S)— Tin  voa  Fn.- 
ino  Gebtitioatb— Motion  to  Avtibh. 

Where  a  case  was  tried  and  determined  In 
the  law  and  equity  court  May  1,  1916,  appeal 
taken  May  13, 1016,  and  notice  of  appeal  served 
Ifay  18.  1916.  while  the  certificate  was  filed  In 
the  Court  of  Appeals  November  26,  1916,  ap- 
pellee's motion  to  afflzm  the  Judgment  mnst  be 
granted. 

[Ed.  Note.'-For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  ||  2744-2747.  2749 ;  De&  Dig. 
•»e27(8).] 

AKwal  from  Law  and  Equity  Court,  Walk- 
er Coonty ;  T.  L.  Sowell,  Judge. 

Action  between  T.  L.  Long  and  the  Balti- 
more Bargain  House.  Fnmi  the  Judgment, 
hODK  appeals.  Affirmed. 

Dana  PhllUpa,  of  Jasper,  for  appellee, 

PELHAM,  P.  J.  The  Judgment  In  this 
case  Is  shown  by  the  certificate  filed  here  to 
have  been  tried  and  determined  on  the  1st 
day  of  May,  1915,  and  an  appeal  taken  on 
the  12tb  di^  of  May,  1916,  and  notice  of 
appeal  served  <Ht  the  13th  day  of  May,  1916. 
The  certiflcate  was  filed  here  on  Noveml>er 
26,  1916,  and  a  motion  made  by  the  appel- 
lee to  affirm  the  Judgment  aK)eaIed  from. 


From  the  above  statement  showing  the  date 
of  rendition  of  Judgment,  etc..  It  will  be  seen 
that  the  motion  is  well  taken,  and  is  granted. 
AjBrmed. 


GLENN  T.  OITT  OF  PRATTVILLB. 
(3D1t.  2060 
(Court  <tf  Appeals  of  Alabama.  Jan.  11.  1910.) 

1.  CBnaNAX.  Law  «e3>1088(19  —  REcono  on 

AfPSAIi— SuFB-XOIENaT. 

Although  the  jud^ent  showed  that  a  de- 
murrer to  the  complaint  was  ovenruled,  where 
the  demurrer  iteelf  was  not  in  the  record  but 
aji)peared  only  In  the  bill  of  exceptiont,  the  Ques- 
tions sought  to  be  raised  by  it  were  not  pre- 
sented for  review. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  8  28U1;  Dec.  Dig.  «=9l08S(18).] 

2.  Cbiuinai.  La,w  «=}304(12)— Judicial  No- 
TicB— Municipal  Obdinahces. 

While  courts  take  judicial  notice  of  public 
statutes  conferring  authority  upon  municipali- 
ties to  pass  ordinances,  they  do  not  take  judi- 
cial notice  of  ordinances  or  proceedings  of  the 
municipal  court  in  the  exercise  of  such  power. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  708,  2961%;  Dee.  Dig.  «» 
304(1^.] 

3.  MimiOIPAL  CoBPOHATIOItS  «=»639{1)— VIO- 
LATION OF  Ordinamce— Dejcubrbb— BrracT. 

Where  a  complaint  avers  tlie  existence  and 
violation  of  an  ordinance,  a  demurrw  tlwreto 
confesses  the  avermeuts  and  cannot  set  up  mat- 
ters  de  hors  the  record  as  to  the  irregularitr  of 
the  proceedings  in  adopting  the  ordinance,  the 
demurrer  in  such  case  oeing  a  speakiog  demur- 
rer. 

[Ed.  Note,— For  other  cases,  see  Monicipal 
Oorporationa,  Cent  Dig.  U  1406-1409;  Dec 

4.  Municipal  CoBPoaAnons  ^36429)-^^- 
Lie  Acts  —  Municipal  OaninAKCES — Man- 
neb  or  Objection. 

Under  Code  1907.  1 1259,  providing  that  or- 
dinances of  dty  councils  published  In  Iiook  form 
shall  be  received  as  evideuce  of  the  passage  and 
legal  publication  of  such  ordinances  in  all 
courts  without  further  proof,  when  the  book  of 
ordinances  was  offered,  if  irregularities  were 
claimed  in  the  adoption  of  the  ordinances,  it  was 
incumbent  upon  the  one  so  claiming  to  offer  the 
proceedings  Id  evidence  and  make  them  a  part  of 
the  record  by  bill  of  exceptions. 

[Bd.  Note.— For  other  cases,  see  Municinal 
Corporatimis,  Cent  Dig.  1  1414;  Dea  Dig. 
642^).] 

6.  Mttnioxpal  Cobpobatxonb  «»106  —  Pbo- 
OBEDiNGS  OP  Council— Validitt  or  Obdi- 
nancgs. 

The  omission  of  the  words  "Council  of  in 
the  caption  of  an  ordinance  does  not  render  it 
void,  the  provisions  of  Code  1907.  I  1259.  re- 
uirmg  sudi  words  in  the  caption,  being  merely 
i  rectory. 

[Ed.  Note.— For  other  cases,  see  Mnnidpal 
Corporations,  Cent  Dig.  H  22S,  224 ;  Dee;  Dig. 
^^106.] 

Appeal  from  Circuit  Court,  Autauga  Coun- 
ty ;  W.  W.  Pearson.  Judge. 

John  Glenn  was  convicted  of  violating  an 
ordinance  of  the  city  of  Prattville,  prohibit- 
ing the  sale  of  liquors,  and,  on  appeal  to  the 
drcnlt  court,  was  again  convicted,  and  he  ap- 
peals Affirmed. 

See,  also,  12  AhL  App,  609,  67  South.  622. 
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The  otti^alnt  diarged  the  Tiolatltm  of 
the  wdinance  of  the  of  PrattTllle  lay 
the  said  John  Olenn  In  that  within  said  dty, 
and  within  12  nuHitba  before  this  prosecu- 
tion waa  cwnmenoed,  said  JcHm  Gloui  did 
sell,  be^  for  sale,  or  otherwise  unlawfully 
dispose  of  prohibited  Uqnors  or  bereragea, 
contrary  to  law,  and  In  violation  of  an  ordi- 
nance of  the  dty  of  PrattvlUe.  Tbe  demur- 
rers appear  aolj  In  the  bill  ct  exceptions, 
and  raise  the  Issue  that  the  clt7  of  Pratt- 
vllle  had  no  ralld  law  upon  its  statute  books 
for  the  violation  of  whlcb  defendant  la 
charged,  and  because  the  ordinance  Is  ille- 
gal and  void,  because  of  certain  Irregulari- 
ties in  its  passage,  which  the  demurrers  point 
out  Ttie  objections  to  the  Introducttcm  of 
the  ordinance  were:  ^at  it  was  not  the 
act  of  tbe  city  council  of .  Prattrilla  in  that 
It  shom  on  its  face  tliat  it  la  an  ordinance 
of  Qie  city  of  PrattTllle,  and  because  it 
appears  to  have  been  adiH>ted  and  introduced 
at  the  same  meeting,  and  unanimous  ctmsent 
is  not  ahoWD  tbr  Its  Immediate  conaldera- 
tiOD,  and  other  objections  of  like  (diaracter. 

Guy  Rice,  of  PrattTllle,  tot  appellant 
Bugene  Ballard,  of  PrattrUle^  tor  appellee. 

BROWN,  J.  [1]  While  the  Judgment  of 
the  court  shows  that  a  demurrer  to  tbe  com- 
plaint was  overruled,  the  demurrer  itsdf  Is 
not  set  out  in  tbe  record  proper,  and  appears 
only  In  the  bill  of  exceptions.  Under  re- 
peated rulings,  the  questions  sought  to  be 
raised  by  the  demurrer  are  not  presented  for 
review.  Beck' v.  West  ft  Co.,  91  Ala.  314,  9 
South.  199 ;  Brooks  v.  Rogers,  101  Ala.  Ill, 
13  South.  386;  Heard  v.  Hicks  et  al.,  101 
Ala.  102,  13  South.  256. 
'  [21  Courts  take  Judicial  notice  of  public 
statutes  conferring  authority  up<m  munici- 
palities in  this  state  power  to  adopt  by-laws 
and  ordinances,  but  do  not  take  Judicial  no- 
tice of  such  ordinances  or  the  proceedings  of 
the  munldpal  board  In  the  exercise  of  such 
power.  North  Birmingham  Street  By.  Co.  v. 
Calderwood,  89  Ala.  247.  7  South.  300,  18 
Am.  8t  Rep.  105 ;  Barnes  .t.  C<Hnmon  Coun- 
cil of  Alexander  City,  88  Ala.  602,  7  South. 
487. 

[8]  Therefore,  when,  as  In  this  case,  the 
complaint  avers  the  existence  and  vJolatlMi 
of  an  c«dlnance,  a  demurrer  thereto  confess- 
es the  averments,  and  cannot  set  up  matter 
de  bora  the  record  as  to  the  irregularity  of 
the  proceedings  of  the  municipal  board  to 
avoid  the  ordinance.  In  such  case  tbe  demurs 
rer  Is  a  speaking  demurrer  and  should  be 
overruled.  Sanders  v.  Wallace  et  aL,  114  Ala. 
203,  21  South.  947. 

[4]  'jniB  d^andant's  objection  to  the  ordi- 
nance is  likewise  untenable.  The  statute  pro- 
Tides  that: 

"Ordinances  and  reaolutioiia  purporting  to  be 
published  by  authority  of  the  counol,  in  tiook  or 
pamphlet  form,  shall  be  received  as  evidence  ot 
the  passage  and  legal  publication  of  aucb  ordi- 


nances SB  of  the  dates  mentioned  or  provided  for 
therein,  in  all  courts  and  places,  without  fuz^ 
ther  proof."  Code  1907. 1 12597Lane v.  City  of 
Tuscaloosa,  12  Ala.  App.  B9Q,  07  South.  778. 

When  the  book  of  ordinancea  was  offered, 
if  the  defendant  desired  to  questicm  the  r^u- 
larity  of  the  proceedings  of  the  municipal 
lioard  in  its  passage,  it  was  incumbent  upon 
hUn  to  offer  such  proceedings  in  evidence, 
iind,  on  appeal,  make  them  a  part  of  the  rec- 
ord by  bill  qf  exceptions.  Barnes  v.  Com- 
mon Council  of  Alexander  City.  89  Ala.  602, 
7  South.  437. 

[S]  The  omission  of  the  words  "Council 
or*  in  the  caption  of  the  ordinance  did  not 
render  It  void,  the  provisions  of  section  1252 
in  prescribing  such  caption  being  merely  di- 
rectory. Lane  v.  City  of  Tuscaloosa,  supra  ; 
Lane  v.  City  of  Tuscaloosa,  12  Ala.  App.  604, 
07  Soutb.  779 ;  Bell  v.  Town  of  Jonesbon^  3 
Ala.  App.  652,  57  South.  138. 

This  disposes  of  all  matters  pr^ented  la 
the  assignment  of  error  and  argument ;  and. 
as  no  error  appears  upon  the  record,  the  Judg- 
ment of  the  circuit  court  is  alBrmed. 

Affirmed. 


SHERROD  T.  STATE.   (6  Div.  973.) 
(Court  of  Appeals  of  Alabama.   March  4,  1916.) 

1.  Criminal  Law  ^=>100(3)— Jusiboictioh — 
concubbent  jueisdiction. 

Where  two  courts  have  concurrent  jurisflle- 
don,  that  which  first  takes  cosnizance  of  tbe 
cRte  may  retain  It  to  the  exclusion  of  the  other 
and  no  other  court  can  interfere. 

[Ed.  Note.— For  other  cases,  see  Cprainal 
Law,  Cent.  Dig.  |  114;  Dec  Dig.  «c»100(3).3 

2.  Cbtminaz.  Law  «s»92-nJvBiBDicTioN— Bue- 

MENTS. 

Jurisdiction  of  the  offense  and  of  the  per- 
son must  concur  to  authorise  a  court  of  com- 
petent jurisdiction  to  proceed  to  final  jodgment 
in  a  criminal  prosecutiou. 

fEd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S8  137-166 ;  Dec.  Dig.  «=>92.] 

3.  Indictment  and  Infobmation  9=>1—3v- 

BISniCTION— PbEBEQUISITE— FOEMAL  ACCU- 
SATION. 

Under  Const.  1901,  8  6,  providiai!  that  one 
accused  of  a  crime  shall  have  the  risht  to  de- 
mand the  nature  and  cause  of  the  accusation  and 
to  have  a  copy  thereof,  a  formal  accusation  suffi- 
cient to  apprise  the  defendant  of  the  nature  and 
cause  is  a  prerequisite  to  jurisdiction  of  the  of- 
fense. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Gent  Dig.  K  1-8 ;  Dec  Dig. 

4.  Indictscent  and  Infobxatton  4=»5  —  Ju- 

BISDICTION—FOSIUI.  AOOUBATIOir  —  OBJEC- 
TION— Waiveb. 

While  irregularities  in  obtaining  jarisdic- 
tion  of  the  person  may  be  waived,  a  formal  ac- 
cusation is  essential  to  complete  jurisdiction  and 
cannot  be  waived. 

[Ed.  Note.— For  other  eases,  see  Indictment 
and  Information,  Cent.  Dig.  i  2B;  Dee.  Dig. 

5.  CBimiTAXi  Law  iO-jjOO  JimnDioTioir- Btx- 

UENTS. 

Where  complaint  was  made  against  tbe  ac- 
cused and  warrant  of  arrest  issued,  and  tbe  de- 
fendant WQB  arrested  and  admitted  to  ball,  and 
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return  of  the  warrant  made  to  the  dty  conrt. 
its  jurisdiction  over  the  offense  and  the  person 
-was  complete,  under  Code  1907,  §  7360,  provid- 
ing that  a  prosecution  may  be  commenced 
finding  an  indietnient,  Issmng  a  warrant  or 
binding  over  the  defendant. 

[Ed.  Note.— For  other  caaes,  see  Criminal 
I^w,  Cent.  Dig.  8S  196,  1»7 ;  Dec  Dig.  «=»99.] 
a  CanuNAL  Law  <s=>100(3)— JuBiSDicnon— 

PaiOBIIT— BUBDEN  OF  PBOOF. 

Where  complete  jurisdiction  appears  in  the 
dty  court,  the  burden  is  then  on  iJie  defendant, 
who  seeks  to  oast  Its  jurisdiction,  to  show  the 
jurisdiction  of  the  offense  in  another  court  prior 
to  the  attaching  of  the  jurisdiction  of  the  city 
court. 

[Ed.  Note.— For  other  cesea,  see  Criminal 
Law,  Cent  Dig.  |  114;  Dec.  Dig.  «=»100<3).] 

7.  Crtmtkal  Law  «=»100(8)— Jubismctios— 

PbIORITT— BVIDENCB. 

Where  the  def^d^nt's  pleas  In  the  city 
court  ehow  that  no  formal  complaint  or  diorge 
was  made  In  the  recorder's  court,  and  that  he 
was  not  called  to  appear,  nor  to  plead  nutil  aft- 
er he  had  been  arrotted  and  admitted  to  bond 
in  the  city  court,  the  recorder's  court  had  no 
jurisdiction,  and  his  remedy  was  to  plead  therein 
the  pendent  of  the  prosecution  in  the  city  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I«w,  Cent.  Dig.  1 114;  Dec  Dig.  «s»100<3).] 
&  Cbiwinal  Law  <s=  100(1)— Jukisdiction- 

kxebcisi. 

The  fact  that  city  police  officers  were  au- 
thorized by  statute  or  ordinance  to  arrest  of> 
fenders  without  warrant  and  commit  them  to 
jail  does  not,  in  the  absence  of  a  formal  accusa- 
tion, constitnte  exerclae  of  the  jurisdiction  of  the 
recorder's  court  over  the  offense  prior  to  his  ap- 
[warance  and  pleading,  whether  the  offense  be  de- 
nounced by  statute  or  ordinance. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  S  196;  Dec  Dig.  «B»100a>.] 
0.  iHDIomRT  AHD  IlTTORlUTION  «SS»6— VlO- 

UTIONS  OV  MUHICXFAI.  OBDINANOBa— WAIT- 

■B  or  Dktehsb. 

Where  the  offense  is  one  denounced  by  mu- 
nicipal ordinance,  formal  accusation  cannot  be 
aaid  to  be  waived  In  the  recorder's  court  until 
the  accused  pleada  to  the  charge  without  de- 
manding the  nature  and  cause  ot  the  accusation. 

[Bd.  Note.— For  other  oaseei  see  Indictment 
and  Informatiim,  Gent  Dig.  |  28;  Dec  Dig. 

10.  Abbebt  •9=>G2  —  Asbebt  Wuhoiit  Wab- 
■aht— authobitt. 

The  charter  provision  of  the  dty  of  Besse- 
mer does  not  authorise  arrest  without  warrant 
but  merely  authorizes  passage  of  an  ordinance 
granting  such  authority. 

[Ed.  Note.— For  other  cases,  see  Arrest,  Cent 
Dig.  1 144 ;  Dec  Dig.  «=s>62.] 

11.  Cbiuikai.  Ijlw  ^=>304(12)— Jddiozai.  No- 

TXOE— MUNIdPAL  OBDIMANCES. 

Courts  will  not  take  judicial  notice  of  the 
existence  of  municipal  ordinances  in  the  absence 
of  proper  averments  and  proof  thereof. 

[Ed.  Note— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  706.  2961% ;  Dec  Dig.  «s> 
804(12).] 

12.  Cbxhinax.  Law  ^b100(3)— JuBiSDicrnoiv— 

PHtOBITT— ABBXBT. 

That  the  accused  was  not  arrested  under 
process  of  the  city  court  until  after  he  bad  been 
arrested  by  city  police  and  had  given  bond  for 
his  appearance  before  the  recorder,  does  not,  in 
the  aoaence  of  proof  of  filing  of  formal  accusa- 
tion in  the  recorder's  court,  deprive  the  city 
court  of  jurisdiction. 

[Ed,  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  114;  Dec  Dig.  «=s>100(3).] 


18.  Cbiuxnal  Law  «=»1167<3>— Apfbai.  and 

EhBOB— ReVEBSAL— HABMTJB8  EbBOB. 

Under  rule  46  0.7^  Ala.  xzi,  01  South,  tx). 
the  mere  fact  that  a  plea  was  erroneously  dis- 
posed of  on  motion  to  strike  rather  than  on  de- 
murrer, is  insuffidant  to  reQulre  reversal  if  no 
substantial  right  of  the  defendant  was  probably 
injuriously  affected. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew.  Cent.  Dig.  f  8103 ;  Dec  Dig.  «»1167(8).] 

14.  DiaOBDEBLT  COVDtrOT  «=S>11— ETIDXNOB— 

Sotficienot. 

Evidence  in  prosecution  for  disorderly  con- 
duct held  to  sustain  the  refusal  of  the  court, 
to  give  an  affirmative  charge  for  the  defendant. 

[Ed.  Note. — For  other  cases,  see  Disorderly 
Conduct,  Cent  Dig.  }  18;  Dec.  Dig.  ^U.] 

15.  Cbihinal  Law  ^>1184(^— Affbai<— Mai^ 
TEBS  Reviewable. 

Where  an  appeal  was  taken  and  bill  of  ex- 
ceptions signed  before  amendment  of  the  Code 
to  authorize  appeals  from  rulings  on  motions  for 
new  trial  In  cruninal  caaes,  the  appeal  was  gov- 
erned by  the  pre-existing  rule,  and  the  court 
could  not  consider  the  nmng  for  new  triaL 

[Ed.  Note— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2687;  Dec  Dig.  <S=>1134(4).] 

Appeal  from  City  Court  of  Bessemer; 
William  Jackson,  Special  Judge 

Ed  Sherrod,  alias  ii<d  Sherr^,  was  con- 
victed of  tUsoidei^  Goodac^  and  be  ^^peals. 
Affirmed. 

McBnlr7  A  McBnlry,  of  Beaaaiier,  for  ap- 
pdlant  W.  I4  MarUn,  Atty,  Qeo.,  tot  tba 
StatBL 

BBOWN,  J.  This  piDsecntloii  was  com- 
mmced  In  the  rity  onirt  of  Bessemer  by 
onnplaint  made  before  a  justice  of  the  peace 
on  the  27th  day  of  Febmary,  1016,  the  jus- 
tice tssatng  a  warrant  of  arrest  retnmable 
to  the  city  court  The  defmdant,  as  ai^tears 
from  the  return  of  the  offlcen  indorsed  on  the 
warrant,  was  arrested  on  ttie  2d  day  of 
March,  and  gave  bail  for  his  appearance  be- 
fture  the  dty  court  to  answer  the  cliarge.  By 
his  pleas  autrefois  acqnit,  the  defendant  un- 
dertook to  set  up  the  jvd^nent  of  the  record- 
er's conrt  of  the  dty  of  Bessemer,  a  court 
of  concurreiU  jurisdiction  of  misdemeanors 
committed  within  the  pcdlce  jurisdiction  of 
the  dty.  Code  1907,  f  122L  The  defend- 
ants first  plea  avers:  "On  the  5th  day  of 
March,  1015,  In  the  rec(»der*8  court  of  the 
dty  of  Bessemer  he  was  charged  and  put  up-' 
on  trial  under  complaint  charging  disorderly 
coiUluct,  in  that  the  defendant  made  use  of 
Insulting,  ^Qslve,  or  obscene  language  in  the 
presosce  of  a  woman** — and  was  acquitted. 
The  second  avers  that,  "before  the  affidavit 
and  warrant  in  ttils  case  were  served  on  the 
defendant,  defendant  had  been  arrested, 
placed  in  tiie  dty  Jail  In  the  dty  of  Bessemer 
on  a  charge  of  disorderly  conduct,  had  been 
released  on  bond  to  answn  ttie  recorder's 
court  of  said  dty  a£  Bessemer  on  said 
charge;  that  thereafter,  on  the  &th  day  of 
March,  1016,  he  was  charged  and  put  upon 
trial,"  etc,  and  acquitted;  and  in  each  of 
said  pleas  it  is  averred  that  the  transaction 
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Inrolred  In  the  two  proeecntlons  la  the  same. 

[1]  The  principle  la  oidrersally  acknowl- 
edged that  where  two  courts  have  concnrrent 
Jorlsdlctlon,  that  whldi  first  takes  cognlsanee 
of  the  case  has  the  right  to  retain  It,  to  the 
excloBlon  of  the  other;  and  no  otiher  court 
jcan  Interfere  and  wreat  from  It  the  jurladlc- 
tltm  first  obtained. 

"These  rulea  have  their  foundation,  not  merely 
in  comity,  but  in  necessitT."  Ga7,  Hardie  A  Co. 
V.  BrierGeld  Ck>al  Co.,  94  Ala.  308.  11  South. 
355,  16  L.  B.  A.  664.  33  Am.  St  Bep.  122: 
Qnnite  Co.  Wadsworth,  115  Ala.  570.  22 
South.  157 :  Gustin  t.  State.  10  Ala.  App.  171* 
60  South.  302  (affirmed  on  review  by  tk6  Sa- 
preme  Court,  66  South.  1008). 

U]  Jurisdiction  of  the  offoise  and  of  Hie 
person  must  coocur  to  authorize  a  court  of 
oompetttQt  Jurisdiction  to  proceed  to  final 
Jodgment  In  a  criminal  prosecution.  12  Cya 
220  (VI,  O);  Armstrong  t.  State,  23  Ind.  95; 
Ford  T.  State.  18  Ind.  484;  Carrlngton  r. 
Commonwealth,  78  Ey.  88;  King  t.  People,  S 
Hun  (N.  Y.)  287. 

[t]  To  this  end,  a  fwrnal  aocosatlim  suffl- 
dent  to  apprise  the  defendant  of  the  nature 
and  cause  ot  the  accusation  is  a  prerequisite 
to  jurisdiction  of  the  off^ise.  Const  1001, 
I  6;  BuUer  r.  State,  130  Ala.  127,  80  South. 
338;  Blllea  t.  Stato,  04  Ala.  106,  U  South. 
403;  12  Oye  221  (VI,  H). 

[4]  IrregnlaritieB  In  obtaining  Jurisdiction 
of  the  person  may  be  mlved,  but  a  formal 
accusation  by  Indictment,  or  taiformatltm,  or 
complaint  supported  by  oath  Is  essential  to 
complete  Jurisdiction,  and  cannot  be  waived. 
12  Cyc.  221 ;  Butler  t.  State,  supra;  Johnson 
T.  State,  82  Ala.  28,  2  South.  466. 

W  This  prosecution  was  ccmunenced  on 
ttie  27th  of  February,  1815,  when  the  com- 
Idalnt  was  made  and  the  warrant  of  arrest 
Issued*  and  the  Jurisdiction  of  the  offense  at- 
tadied,  empowering  the  coiurt,  through  its 
process,  to  take  tlie  defendant  into  Its  cus- 
tody and  draw  to  itself  Jurisdiction  over  his 
person.  The  defendant  was  arrested  and  ad- 
mitted to  ball  on  March  2.  1816,  and  return 
of  the  warrant  made  Into  the  dty  court;  and 
its  Jurisdiction  over  the  offense  and  the  per- 
son was  th«i  complete.  Code  1807,  |  7350; 
Clayton  t.  State,  122  Ala.  81,  26  South.  118; 
12  Cya  220  (Y,  O). 

[I]  (complete  Jurisdiction  o£  the  dtr  court 
thus  appearing,  the  burden  was  on  the  de- 
fendant, who  seeks  to  oust  the  dty  court  of 
Its  Jurlsdlctimt,  to  diow  that  the  ncaedefu 
court  acquired  Jurisdiction  of  the  offense,  as 
well  aa  the  person,  anUiorlslng  It  to  proceed 
to  final  Judgment,  before  the  completed  Juris- 
diction of  the  dty  court  attached. 

[?]  BoUi  of  fha  defendant's  pleas  amfessed- 
ly  show  that  no  formal  complaint  or  diarge 
was  made  In  the  recorder's  court,  and  that 
the  defendant  was  not  brou^t  before  the 
court  and  caUed  cm  to  plead  until  the  6th  of 
Mardi,  1816,  three  days  after  the  defmdant 
had  been  arrested  and  admitted  to  bond  on 
the  process  of  the  d^  court  Under  these 
condlUona,  when  be  was  called  to  the  bar  of 


the  recorder^i  court,  Ua  rsmedy  was  to  set 
up  by  appropriate  pleas  the  pendency  of  the 
prosecution  In  the  dty  court,  showing  that 
this  court  had  acquired  complete  Jurisdiction 
of  the  offense  and  person  before  the  formal 
accusation  was  made  In  the  recorder's  court 
Gustin  T.  State,  siqtra. 

[I]  Hie  fmxt  tbBt  the  pdlce  officers  of  the 
dty  of  Bessemer  were  authorized  by  statute 
or  ordinance  to  arrest  offenders  without  war- 
rant and  commit  them  to  Jail,  If  this  authori- 
ty be  conceded,  did  not.  In  the  absence  of  a 
formal  accusatl<m,  quicken  Into  exerdse  tlie 
Jurisdiction  of  the  recorder's  court  over  the 
offense  until  the  offender  was  brouj^t  to  the 
bar  fO.  the  court  and  called  on  to  plead,  and 
this  Is  true  whether  the  attam  be  one  de- 
nounced by  statute  or  ordinance. 

[I]  If  the  offense  be  one  denounced  by  ordi- 
nance <tf  the  munldpality,  ttie  fwmal  accusa- 
tion cannot  be  said  to  have  been  waived  until 
the  accused  pleads  to  the  charge  without  de- 
manding the  nature  and  cause  (tf  the  accusa^ 
tlon  against  him.  Aderhold  t.  Mayor,  etc., 
of  Annlston,  90  Ala.  621,  12  South.  472. 

[U*11)  We  obauT^  howerer.  that  the 
charter  prorision  relied  on  as  conferring  au- 
thority to  arrest  without  warrant  does  not 
confer  such  autluurity,  but  at  most  mpowers 
the  munldpal  leglslatlTe  board  to  grant  SQch 
authority  by  ordinance  (Ohllders  r.  Stete, 
106  Ala.  86^  47  South.  70) ;  and  the  court  wiU 
not  take  notice  of  the  existence  of  anch  ordi- 
nances  In  the  absence  of  appropriate  aver- 
ments CHT  proof  (Glenn  v.  City  of  PnttvUle 
[Ala.  App.]  71  South.  76;  North  Birming- 
ham Street  By.  Co.  v.  Oalderwood.  88  Ala. 
247.  7  South.  360,  18  Am.  St  Bep.  105). 

[12]  While  It  la  true  that  a  demurrer  to 
the  pie&  was  the  proper  way  to  present  the 
question,  yet  It  dearly  appears  from  the 
pleas  and  the  evidence  proposed  Uiat  all  that 
the  defendant  proposed  to  show  was  that, 
while  the  prosecution  In  the  dty  court  was 
commenced  first,  he  was  arrested  by  the  po- 
lice authorities  of  the  dty  on  a  duuge  of  dis- 
orderly conduct  before  his  arrert  under  the 
process  of  the  d^  court  and  after  he  baft 
given  bond  for  his  a^ieaninoe  before  the  re- 
corder. TblB,  for  reasons  above  stated,  was. 
not  soffldent  to  deprive  Ow  dty  court  ot  Ju- 
risdiction. 

[IS]  It  is  therefore  not  made  to  aroear^ 
after  an  examination  of  the  entire  record, 
that  any  substantial  r^t  of  tha  defendant 
was  probably  Injuriously  affected,  and  the- 
jodgment  of  the  trial  court  will  not  be  re- 
versed for  disposing  ot  the  pleas  oa  motion, 
to  strike,  raOier  than  on  denmrrer.  Bule  46, 
Supreme  Court  Practice  (ITS  Ala.  xxi,  61 
South.  U);  Books  v.  State,  88  Ala.  78,  3- 
South.  720. 

For  like  reasons,  no  error  Is  shown  In  the- 
mllng  of  the  court  on  the  solldtOT's  ohjec^ 
Ooaa  to  the  evidence  offered  by  the  d^endant 
pertaining  to  the  defense  at  farmer  Jeopardy. 

[14]  The  evidence  shows  Qwt  wUte  Ou- 
state's  witness,  Miss  Odeman,  was  using  the- 
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teleiAoDe  at  ber  tattler's  residence  between 
7  and  7:10  o'dotA  p.  m.  on  Febmary  26, 
lAlSk  some  one  Intermpted  her  by  breaking 
Into  tbe  conveEUtlon  and  using  the  follonlng 
otMoene  and  abnstve  language:  "Good  Qod! 
Ain't  yoa  vnr  going  to  get  tbrou^?  Q— — d 

d  n  1^  yaa  bare  been  talking  a  balf  ot  an 

taoar.  Get  ofE  tbe  line;"  that  slie  thereuptm 
hong  up  ber  receiver  and  tbe  phone  immedi- 
ately nng,  and  ahe  took  down  her  reoelTer  to 
listen,  when  some  one  at  the  defendant's 
phone  said,  "mils  Is  EA."  The  evidence  for- 
tiier  shows  that  the  only  two  phones  «i  this 
line  are  tbe  Coleman  pbraie  and  tiiat  of  the 
deteidant;  that  tbe  residence  of  the  defend- 
ant is  In  the  same  locality  as  Coleman^  resl- 
drace— both  beiiv  on  Bl^tb  avenue  In  the 
dtr  <a  Bessemer;  that  defendant  was  a  fire- 
man In  tbe  employ  of  a  railroad  and  it  was 
eostomary  the  caller  at  the  railroad  shop 
to  can  over  tbe  phone  for  him  when  his  serv- 
ices were  wanted;  that  defendant's  services 
wen  wanted  on  this  particular  night,  and 
aome  time  befora  e^it  o'docA  a  call  was 
made  tar  him.  The  defendant  denied  oslng 
the  language  and  offered  testimony  tending  to 
show  that  he  was  not  at  home  at  tbe  Ume  the 
obscene  language  was  alleged  to  have  been 
used.  However,  the  evidence  on  the  part  of 
tbe  state  was  sufficient  to  require  an  explana- 
tion from  Oie  defendant,  and  therefore  af- 
forded an  Inference  to  be  drawn  by  tbe  jury 
that  he  was  tbe  person  nslng  the  language. 
Tbe  affirmative  diai^  was  therefore  proper- 
ly refused.  Fantase  v.  West,  7  Ala,  App.  S8&, 
61  Sontb.  42. 

[1 1]  The  appeal  hi  Ibis  ease  was  taken,  and 
tbe  bill  of  exceptions  signed,  before  the  ap- 
proval of  tbe  act  amending  sectlMi  2846  of 
the  Gode  so  as  to  authorize  appeals  from  the 
ruling  on  motion  for  new  trial  in  criminal 
cases,  and  this  appeal  Is  governed  by  the  rule 
4tT^'Ttf**g  prior  to  tbe  amendment  ot  said  sec- 
tltm  of  tbe  Code,  and  the  ruling  on  the  mo- 
tion for  new  trial  Is  not  subject  to  review. 
Bnrrage  v.  State,  113  Ala.  108,  21  South.  213. 

We  find  no  reverrible  error  In  the  record, 
and  tbe  judgment  is  affirmed. 

Affirmed. 


JOHNSON  T.  STATBi   (6  Dfv.  11.) 

(Court  of  Appeals  of  Al&bama.   J&n.  20,  1916.) 

iNTOXICATINa  LlQTTOBS  ®=>236(11)— PBOSECtT- 
UON— SCFFICIENCT  OF  EVIDEKCE. 

Where  the  evidence  showed  Uiat  the  prose- 
eating  witness  took  whisky  from  defendant's 
huKgy  after  the  latter  had  denied  having  any, 
and  tossed  a  dollar  into  the  buggy,  and  that  de- 
fendant threw  tbe  dollar  back  and  said  he  could 
not  afford  to  sell  whisky,  and  defendant  stat^ 
that  the  whisky  was  taken  without  his  consent, 
the  evidence  did  not  show  facts  affording  an  in- 
ference of  guilt,  and  did  not  justify  a  conviction 
for  unlawfully  selling. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Ujwm^Geut  Dig.  H  S13-31fi;  Dee.  Dig. 

AH)eal  from  Winston  Connty  Court;  John 
B.  Curtis,  Jndge. 


John  Johnson  was  convicted  of  violating 
the  prohibition  law,  and  he  appeals.  Rereo* 
ed  and  remanded. 

The  evidence  for  the  state  tended  to  show: 
That  just  before  Christmas  the  witness  Bod- 
en  met  defendant  in  the  road  and  asked  him 
if  he  did  not  have  some  whisky,  ^e  de- 
fendant replied,  "No."  That  the  witness  saw 
the  whisky  in  Johnson's  buggy,  took  the  pack- 
age out,  wrapped  In  thin  wrapping  paper  as 
used  In  stores,  and  pitched  f  1  in  defendant's 
bu^.  That  Johnson  pitched  It  back  and 
said  he  could  not  afford  to  sell  the  whisky. 
The  package  contained  two  bottles  of  rye 
whisky,  not  quite  a  half  gallon  in  alL  De- 
fendant's statement  was  practically  the  same 
as  the  witness  above  detailed,  with  the  ex- 
ception that  the  whisky  was  wrapped  Just 
as  it  was  shipped  to  him  from  TWneasee, 
and  that  witness  took  the  whisky  without 
his  consent 

Z.  McTay.  of  Double  Springs,  and  Travis 
Williams,  of  Bussellvllle,  for  appellant.  W, 
li.  Martin,  Atty.  Gen.,  for  the  State. 

PELHAM,  P.  J.  A  careful  reading  of  the 
evidence  set  out  In  the  bill  of  exceptions  does 
not  seem  to  the  members  of  the  court  to 
show  sufficient  facts  affording  an  Inference 
of  guilt  of  any  crime  charged  against  the 
defendant  in  tbe  complaint,  or  affidavit,  up- 
on whlGb  he  was  tried,  upon  which  to  base, 
or  jnstUy,  a  finding  and  judgment  of  con- 
viction. 

It  follows  that  the  jndgmoit  of  conviction, 
from  wht<di  tbe  appeal  is  prosecuted,  must  be 
reversed,  and  the  cause  remanded. 

Beversed  and  remanded. 


DANIEL  V.  STATE.   (6  Dfv.  982.) 

(Court  of  Appeals  of  Alabama.   Feb.  10,  191(1. 
Rehearing  Denied  March  4,  1916.) 

1.  CBnaitAi,  IiA.w  «s»681(4)— List  of  Jubobs 

— SntVIOl  OV  ACCtTSRD. 

Acts  1909  (Sp.  Sesa.)  p.  817,  S  32,  requires 
tbe  court,  oo  In^ctment  for  a  capital  felony, 
on  the  first  day  of  the  term,  or  as  soon  as  prac- 
ticable thereafter,  to  make  an  order  for  the  sum- 
moning of  a  jury  for  the  defendant's  trial  and 
requiring  service  of  a  list  of  the  persons  thus 
summoned  on  the  defendant.  A  former  stat- 
ute required  service  one  entire  day  before  the 
day  set  for  the  triaL  This  defendant  was  serv- 
ed five  days  before  the  day  of  his  trial.  Held, 
a  substantial  compliance  wltii  tiie  statute. 

[Ed.  Note. — For  other  eases,  see  Criminal 
Law,  Cent.  Dig.  H  1870,  1439;  Dee.  Dig.  «S3> 
631(4)J 

2.  JuET  4a»70(6)— SuHHOinifS  Spkcial  Vb- 

HIBK. 

Under  Acts  1909  (Sp.  Sess.)  p.  317.  |  32, 

?iroviding  that  the  venire  for  the  trial  of  a  de- 
endant  charged  with  a  capital  fdony  shall  con- 
sist of  Jurors  drawn  and  sommoned  for  the  week 
of  the  term  in  which  the  case  is  to  be  tried  and 
those  specially  drawn  by  the  court,  only  those 
regular  jurors  who  were  drawn  and  summoned 
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could  be  uaed;  tiie  conrt  liavlnK  no  authority 
under  the  law  to  include  those  appearing  on  the 
regular  venire  who  were  not  summoned. 

[Ed.  Note.— For  other  cases,  see  Jnrj,  Cent. 
Dig.  }  322;  Dee.  Dig.  <r»70(6).] 

3.  Just  4=066(6)— StnocoNiNo  or  Ybnob— 
Pbkiutdbe  Retubn  of  Shkbitf. 

Where  the  return  of  a  sheriff  on  the  reg- 
ular venire  was  premature,  the  defendant  had 
no  ground  of  complaint  where  he  was  given  his 
full  quota  of  names  required  by  the  court  under 
Acts  1009  (Sp.  Sess.)  p.  317,  S  32,  providing 
that  in  cases  of  persons  indicted  for  capital  of- 
fense the  court  shall  order  the  sheriff  to  summon 
not  less  than.  60  nor  more  than  100  persona. 

nSd.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  S  290;   Dec  Dig.  «»«6(®.] 

4.  JuBT  «=96S— SuuHoniRa  or  JuBosa— Ri- 

TUBN  BT  SHBBirF. 

Where  a  writ  of  vmire  was  on  its  £ace  made 
returnable  on  a  certain  day,  the  return  made  on 
that  day  was  not  premature. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  tS  S08.  804;  Dec.  Dig.  «=»68.] 

6.  OwaaxiiL  Law  «s»640(1)— TsiAir-DisoKB- 

TION  OV  COTTBT. 

Where  the  order  of  the  court  in  a  prosecu- 
tion for  homicide  fixed  the  date  of  the  trial.  If 
the  business  of  the  coatt  required  it*,  it  was 
within  its  discretion  to  pass  the  case  tinal  a  suc- 
ceeding day  of  the  term. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lisw.  Cent.  Dig.  H  1512-1614;  Dee.  Dig.  ^ 

6.  Criminal  Law  4=all84(6)'>— Afpeai.  and 
Gbrob— Habmusb  Ebbob. 

Where  an  objection  to  a  question  was  prop- 
erly sustained,  the  court  would  not  be  put  in 
error  because  the  ground  urged  was  improper. 

[Ed.  Note.— Fot  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2991;  Dec.  I>ig.  •S»1134(6).] 

7.  WrrnBasBB  «=»236(4)— Bxaiuhaiion—Ih- 

'dzfihitb  QuBariOH. 

In  a  prosecution  for  homicide,  the  ques- 
tion asked  a  witness,  "Do  you  know  what  Mr. 
D.  was  doing?"  was  properly  ruled  out  as  in- 
definite in  fi^g  time.  . 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  S  821;  Dec  Dig.  <^236(4}.l 

8.  Okiional  Law  170(4)— Apfsai,  aitd 
Ebbob— Habhless  Ebbob. 

In  a  prosecution  for  homicide,  where  the 
(loesticm,  "Do  you  know  what  Mr.  D.  was  do- 
ing?" was  improperly  ruled  out,  but  the  witness 
later  testified  fully  as  to  the  conduct  of  the 
parties  immediately  before  and  daring  the  affray, 
the  error  was  harmless. 

pBd.  Note^For  other  cases,  see  Criminal 
Law,  Oent.  Dig.  |  8148;  Dec  Dig.  «s>1170(4).] 

9.  WxTNESssa    «ss>240(4)  —  ExAKnrATion  — 

IiBADinQ  QCSSTION. 

In  a  prosecution  for  homicide  the  question 
asked  a  witness,  "Did  D.  strike  tb»  first  lick?" 
was  objectionahle  as  leading. 

[Ed.  Note— For  other  cases,  see  Witnesses, 
Cent  Dig.  S  839 ;  Dec  Dig.  «=»240(4)J 

10.  Cbiuinai,  Law  ^»1170(4)— Appbu  AifD 
Ebbob— Habiclbss  Ebbos. 

In  a  prosecutiOD  for  homicide,  where  the 
qoeation,  'rDid  D.  strike  the  first  Uckr*  was 
improperly  ruled  out,  but  the  witness  later  testi- 
fied that  the  deceased  struck  the  first  blow  and 
that  the  defendant  struck  back,  the  error  was 
harmleas. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  }  3148;  Dec.  Dig.  «=»1170{4).l 


IL  Wttressbb  ^9338— IicPKACHUBirr  ab  to 

Gbabacteb. 

In  a  i^rosecution  for  homicide,  the  court 
did  not  err  m  allowing  the  state  to  show  the  bad 
character  of  the  defendant's  witness. 

[Ed.  Note.— For  other  eases,  see  Witnesses, 
Cent  Dig.  U  1114. 1110.  IIIB;  Dec;  Dig.  «3> 
33&] 

12.  GBnoNAL  Law  «=»789(4)  —  Tbiac  —  Iir- 

STBUCnOH. 

In  a  prosecution  for  homicide,  an  instruc- 
tion, that  the  presumption  of  innocence  sur- 
rounds the  defendant  throughout  the  trial  and 
shields  him  against  every  inference  of  guilt 
until  destroyed  by  evidence  so  strong  that  tlie 
jury  is  convinced  to  a  moral  certainty  beyond 
all  reasonable  doubt  that  the  defendunt  was  not 
without  guilt,  was  properly  refused,  as  the  wor<)a 
"not  without  gnilr*  were  calcnlated  to  confuse. 

[Ed.  Note.— For  other  cases,  aea  Griminol 
Law,  Cent  Dig.  H  1847-1848, 1867;  Dae.  Dig. 
<@=>7S9(4).] 

13.  Criminal  Law  4bb>829P)— Inaxsuoszom 

—Requests. 

In  a  prosecution  for  h<anidde,  it  was  not 
error  to  refuse  an  Instractloil  faBy  oovered  by 
other  instructions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  9  2011;  Dec  Dig.  «s>829(l).l 

14.  Cbihinai.  Law  «ssT88W— Tbxai.— In- 

STBUOTIONB. 

In  a  prosecution  for  homiddei  an  instruc- 
tion, that  no  proof  of  guilt  will  satisfy  the  de- 
mands of  the  law  if  it  does  not  convince  the 
jury  beyond  reasonable  doubt  that  the  defend- 
ant is  necessarily  guilty,  was  properly  refused, 
as  the  use  of  the  wwd  ^necessarily '  in  effect  as- 
serted that  the  evidence  must  exclude  aH  doubt 
of  guilt 

[Ed.  Note— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  fig  1847-1849, 1960. 1967 ;  Dec 
Dig.  ^789(5).] 

16.  Homicide  «=>116(6^— SsLr-DBniNSB. 

Threats  of  violence  aocompaoied  by  an 
overt  act  may  justify  one  assaulted  in  acting 
more  promptly  on  the  appearance  ot  things  un- 
der the  doctrine  of  *'Bn>arent  emln«it  penL" 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  1 163;  Dec  Dig.  «=»116(6).] 

16.  HoiacxDE    *=>800(7)  —  Tbial — Ihstbuo- 

TIONS. 

In  a  prosecution  for  homicide,  an  instruo* 
tlon,  that  the  law  allows  a  defendant  who  is 
without  fault  when  attacked  by  a  person  of 
known  violent  dangerous  character,  to  act  more 
quickly  in  defense  of  his  life  or  limb,  was  pr<^ 
erly  refused  as  abstract;  the  record  containing 
no  evidence  that  the  deceased  was  a  person  of 
that  character. 

[Ed.  Note,— For  other  cases,  see  Homicide, 
Cent  Dig.  I  622;  Dec  Dig.  «s>300(7)J 

17.  HouiGiDX    *=»300(7)  —  Tbial. — iNerBUo- 

TIONS. 

In  a  proflecuti<m  for  hcunidde,  instructions, 
that  a  person  has  a  right  to  remain  in  his  place 
of  business  and  be  unmolested  in  the  manage- 
ment of  his  business  and  need  not  retreat  on 
the  entry  of  a  hostile  person,  and  that  the  law 
does  not  require  a  defendant  to  retreat  when 
attocked  in  his  place  of  business,  were  properly 
refused,  where  there  was  a  conflict  in  evidenes 
as  to  where  the  affray  actually  took  place. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  I  622;  Dec  Dig.  «=»800<7).] 

la  HOHIOIDI    «=S»S0O(8>  — TUAX,— iHSlStTO- 

TI0R8. 

In  a  prosecution  for  homicide,  instmctions, 
that  a  person  has  the  right  to  remain  in  his 
place  of  business  and  need  not  retreat  therefrom 
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when  attacked,  wen  properlr  refosect,  as  they 
iSDored  the  doctrine  of  freedom  from  fault. 

[EM.  Note.— For  other  caaes,  see  Homicide^ 
ConL  Dig.  i  617;  Dec  Dig.  «=5300(3).] 

Appeal  from  Orlminal  Court,  Jefferson 
County;  W.  B.  Fort,  Judge. 

W.  E.  Daniel  was  convicted  of  masslaogb- 
ter  In  tbe  flnt  degrM^  and  be  appeals.  Af- 
firmed. 

The  killing  is  alleged  to  have  been  done  by 
stabbing  or  catting  with  a  knife,  and  tbe  per- 
son killed  was  one  William  Gannaway.  The 
tendency  of  the  evidence  soffldently  ai^ears. 

The  following  charges  were  refused  to  de- 
fendant: 

(22)  Tbe  presumption  of  innocence  Burrounds 
defendant  aad  attends  bim  at  every  st^  in  the 
case,  and  is  a  shield  to  him  against  every  in- 
ference of  guilt  until  it  is  destroyed  hy  evi- 
dence so  stnHig  that  you  are  convinced  to  a 
moral  certainty,  and  beyond  all  reasonable  doubt, 
that  defendant  is  not  without  guilt. 

(X8)  No  amount  of  proof  of  guilt,  however 
made,  will  satisfy  the  demands  or  the  law,  if  It 
fails  to  convince  the  minds  of  all  the  Jury  be- 
yond a  reasonable  doubt  that  daCeiidant  u  neces- 
sarily guilty. 

(5)  I  charge  yon  that  the  law  allows  a  defend- 
ant who  is  without  fault  in  bringing  on  the  dif- 
ficulty, wHen  attacked  by  a  person  of  known 
TMent,  dangerous,  bloodthirsfy,  and  turbolent 
character,  to  act  more  quickly  is  defense  of  bis 
life  or  limb  than  when  attacked  by  a  person  of 
good  character, 

(1)  A  person  has  a  right  to  remain  In  his  place 
of  business  and  to  be  unmolested  la  the  manage- 
ment of  his  business  in  his  own  store,  and  there 
Is  no  duty  on  him  to  retreat  from  it  on  the  en- 
tering of  a  hostile  person. 

<8)  I  charge  yon  that  the  law  does  not  re- 
qmre  a  defendant  to  retreat  whai  attacked  in 
nis  own  storehouse  ox  place  of  business. 

Allen,  BeU  ft  Sadler,  of  Birmingham,  for 
appellant  W.  L.  Martin,  Atty.  Gen.,  and 
Harwell  O.  Davis,  Asst  Atty.  Gen.,  for  tbe 
State. 

-BROWN,  J.  The  order  fixing  the  day  for 
defendant's  trial  was  made  <m  January  80, 
1915,  and  fixed  the  8th  day  of  February,  the 
first  day  of  the  sixth  week  of  the  January 
term  of  the  court,  as  the  day  for  txloJL  On 
tbe  same  day,  the  court  entered  an  order 
fixing  tbe  number  of  jurors  ctmstltutlng  the 
venire  for  defmdant's  trial  at  97,  to  be  com- 
prised of  37  jurors  drawn  and  snnunoned  for 
the  dxth  week  of  the  term,  and  tb»  00  special 
jurors  then  drawn  and  ordered  to  be  sum- 
mraied.  Tba  return  of  the  iherlfl  diows  that 
a  copy  of  the  venire  as  thus  constituted,  to- 
gether with  a  copy  of  the  indictment,  was 
served  on  the  deftendant  In  {terson  on  the  3d 
day  of  February,  ISIS,  which  was  five  days 
prior  to  the  di^  eet  for  the  triaL  Motion 
was  made  to  Quadi  tbe  venire  on  tba  ground 
tliat  it  does  not  appear  from  tbe  record  of 
the  court  that  the  Court  "on  the  first  day  of 
the  term,  or  as  soon  as  practicable  ttiereaft- 
er,"  made  an  order  commanding  the  sherllT 
to  summon  not  less  than  SO  nor  m<»e  than 
100  persms  as  jurors  for  the  defendant's 
txlal;  that  100  perscnur  names  have  been 
drawn  for  the  weA,  and  only  87  of  these 

7180^ 


names  appear  on  the  list  sored  on  the  de- 
fendant; tbat  the  return  of  the  sheriff  on  tbe 
regular  venire  for  the  week  was  premature 
and  shows  on  its  face  a  lack  of  diligence  on 
the  part  of  the  sheriff  In  serving  the  regular 
jarors  ;  that  the  record  shows  that  the  venire 
was  not  served  "forthwith/*  as  required  by 
the  statute. 

[IS  Tbe  purpose  of  the  statute  In  requiring 
the  court,  at  the  earliest  "practicable"  day, 
to  make  an  order  for  the  summoning  of  the 
jury  for  defendant's  trial,  and  requiring  serv- 
ice of  a  list  thereof  on  the  defendant,  Is  to 
afford  the  defendant  ample  time  to  inspect 
the  list  and  Inquire  Into  the  qualifications  of 
persons  constituting  tbe  venire  for  his  trial. 
Previous  to  the  enactment  of  the  present  jury 
law,  the  statute  required  service  one  entire 
day  before  the  day  set  for  the  trial.  In  this 
case,  the  defendant  was  served  five  days  be- 
fore the  day  of  his  trial,  affording  defendant 
and  his  counsel  ample  time  to  inquire  as  to 
the  quaUflcatl<»is  of  the  jurors,  and  was 
therefore  a  substantial  compliance  with  the 
statute. 

12-4]  The  statute  provides— and  the  order 
of  the  court  was  in  accord  therewith — that 
the  venire  for  the  trial  of  a  defendant  charg- 
ed with  a  capital  felwiy  shall  be  constituted 
of  the  jurors  drawn  and  summoned  for  the 
week  of  the  term  In  which  the  case  Is  to  be 
tried  and  those  specially  drawn  by  the  court. 
Acts  Special  Session  1909,  p.  S18,  S  82;  Har- 
ris V.  State,  172  Ala.  413,  55  South.  609. 
Therefore  the  accused  had  no  Interest  In 
those  persona  whose  names  appeared  on  the 
regular  voilre  and  who  were  not  summoned ; 
th^  In  no  way  affected  the  defendant's  ve- 
nire, and  the  court  had  no  authority  under 
tbe  law  to  make  them  a  constituent  element 
thereot  So  far  as  the  regular  jurors  for  the 
week  were  concerned,  the  Ipse  dixit  of  the 
statute  fixed  their  status  in  ration  to  the 
defendant's  triaL  It  was  only  those  drawn 
and  summoned  that  could  be  used.  If  it 
be  conceded  tbat  the  return  of  the  sheriff  on 
the  regular  venire  was  prematnre,  It  affords 
the  defendant  no  ground  to  complain,  as  he 
was  given  his  full  quota  of  names  required 
by  the  order  of  the  court  Moreover,  the 
venire,  on  Ita  face,  was  made  returnable 
on  the  30th  day  of  Jannary,  1915,  and  the 
return  was  made  on  that  date,  and  was  not, 
in  fact,  prffinatnre.  The  return  day  of  tbe 
venire  was  so  fixed,  no  doubt,  to  meet  the 
difficulty  In  fixing  the  number  of  names  as 
constituting  the  special  venire  pointed  out 
In  Harris  v.  State,  supra.  The  motton  to- 
quash  the  venire  was  properly  overruled. 
Acta  1900,  supra.  If  29-82. 

[I]  Tbe  order  of  the  court  fixed  the  8tb 
day  of  February,  1916,  as  the  day  for  de- 
fendant's trial,  and,  If  the  business  of  the 
court  required,  it  was  within  the  dlsctetiOD 
of  the  court  to  pass  the  case  until  a  succeed- 
ing day  of  the  turn  and  proceed  with  the  trial 
<m  that  day. 
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[•-I]  The  itate  offered  sereral  wltnesMS 
whose  teetimony  tended  to  show  the  details 
of  tJto  difficulty  betweem  defendant  and  de- 
ceased, which,  according  to  some  of  the  wit- 
neasea,  occurred  between  6  and  7  o'<Aock  in 
the  eradng.  and.  according  to  othos,  be- 
tween 7  and  S,  on  the  sidewalk  In  firont  of 
the  defendant's  place  of  baslnesa,  and  which 
tended  to  show  an  angry,  wordy  altercation 
with  reference  to  a  bill  dne  from  deceased 
to  defendant;  that  the  defendant  threw  up 
his  left  hand  as  though  to  strike  deceased, 
and,  when  deceaaied  threw  up  bis  hand  to 
ward  off  the  blow,  the  defendant  cat  blm 
In  the  abdomen  with  a  knUe.  Inflicting  a 
wound  causing  the  death  of  the  deceased. 
The  defendant  offered  one  Harst  Franklin, 
who  testified  that  he  saw  the  difficulty  be- 
tween the  defendant  and  the  deceased ;  that 
he  was  in  the  defendant's  place  of  buslneas 
at  the  time  of  the  difficulty;  that  it  oc- 
curred between  6  and  7  o'clock  In  the  evening. 
He  was  then  asked,  by  the  defendant,  "Do 
yon  know  what  was  the  occasion  of  the 
cutting?"  This  question  clearly  called  for  a 
conclusion  of  the  witness,  and,  while  this 
objection  was  not  urged  against  it,  the  ob- 
jection that  was  made  was  sustained,  and 
the  court  will  not  be  pat  In  error  for  sus- 
taining It  The  witness  was  also  asked,  "Do 
yoa  know  what  Mr.  Daniel  was  doing?"  This 
qaestlon  was  indefinite  in  fixing  the  time,  and 
may  have  referred  to  any  time  before  or  sub- 
^uent  to  the  immediate  difficulty,  and  the 
objection  was  pn^rly  sustained.  Fleming  t. 
State.  150  Ala.  19,  43  South.  210.  Further- 
more, after  these  objections  were  sustained, 
the  witness  testified  fully  as  to  the  conduct 
of  the  parties  immediately  before  and  dur- 
ing the  affray. 

[1, 1 S]  The  witness  Smith  was  the  defend- 
ant's witness,  and  the  question,  "Did  Daniel 
strike  the  first  lick?"  was  leading,  and  the 
objection  of  the  solicitor  was  properly  sus- 
tained. After  this  objection  was  susteined, 
the  witness  testified  that  the  deceased  struck 
the  first  n<3t,  and  that  defendant  "hit  back." 

[11]  No  objection  was  made  to  the  solid- 
tor's  question,  "Would  you  believe  him  on 
oath?"  to  the  witness  Syx,  offered  In  rebuttal 
by  the  state  to  impeach  defendant's  witness 
Smith.  The  question  was  not  answered  by 
the  witness.  The  court  did  not  exr  in  allow- 
ing the  state  to  show  the  general  bad  char- 
acter of  defendant's  witness.  Byers  v.  State, 
105  Ala.  31,  16  South.  716 ;  Rector  v.  State, 
11  Ala.  App.  333.  66  South.  857. 

[1 2-1 8]  Charge  22.  refused  to  the  defendant, 
by  the  use  of  the  words  "not  without  guilt," 
was  calculated  to  confuse,  and  its  refusal 
was  proper.  By  a  close  scrutiny  of  the 
charge,  the  conclusion  is  Irresistible  that  it 
merely  asserts  the  proposition  that  the  pre- 
sumption of  Innocence  attends  the  defendant 
until  his  guilt  is  established  by  the  evidence 
beyond  a  reasonable  doubt;  and  this  prop- 
osition of  law  was  given  to  the  jury  in  charge 


numbered  Iff,  first  appearing  on  page  17, 
and  <^argie  numbered  21,  last  appearing  oa 
page  18  of  the  record.  Charge  18,  by  the 
use  of  Uie  word  "necessarily,"  In  effect  aa- 
serted  that  the  evidence  must  exclude  all 
donbt  of  guOt,  and  was  well  xebised.  For^ 
tbramore,  the  reastniable  doubt  doctrine 
sought  to  be  onbodied  In  this  diarga  ia  ful- 
ly covered  by  given  charges  19,  21a,  28,  24, 
and  25.  Charge  6  refused  to  the  defendant 
was  abstract.  The  record  contains  no  evi- 
dence that  the  deceased  was  a  pawn  **oC 
known  violent,  dangerous,  bloodthirsty,  and 
turbulent  character."  While  it  is  true  that 
threats  of  violence,  accompanied  by  an  ov^ 
act,  may  justify  one  assaulted  in  acting  more 
promptly  "on  the  appearance  of  things,"  that 
la  not  the  doctrine  asserted  by  this  charge. 
Such  conditions  and  drcumatances  are  the 
foundation  for  the  doctrine  of  "apparmt  Im- 
minent i>erlL"  Hie  charge  was  well  refused. 
Charges  1  and  3  assume  that  the  fatal  ren- 
counter took  place  in  the  defendant's  store, 
while  there  was  some  evidence  that  It  was 
on  the  sidewalk  of  the  street  In  front  of  the 
store,  where  both  parties  had  a  right  to  be. 
McGhee  V.  State,  178  Ala.  4,  69  Sduth.  573. 
These  charges  also  ignore  the  doctrine  of 
;  freedom  from  fault  Andrews  v.  State,  150 
Ala.  29,  48  South.  858;  Sanford  v.  State,  2 
Ala.  App.  81,  57  South.  134;  Hedlock  v. 
State.  114  Ala.  6.  22  South.  112;  aromas 
State.  69  South.  315. 

There  Is  no  error  in  the  record,  and  flie 
judgment  is  affirmed. 

Affirmed. 


CITIZENS'  NAT.  BANK  v.  BUCHBIT. 
(8  Div.  364.) 

(Court  of  Appeals  of  Alabama.    Jan.  11,  1910. 

Rehearing  Denied  Veh.  1,  191&) 
L.  CoRPoaATionB  «s»667(3)— Foreign  Cobpo- 

RATIONS— VaUDITT  OF  CONTBACTS. 

Const.  1901.  i  232,  and  Code  1907,  SS  3642- 
3644,  3645-3649,  3663,  6628,  6629,  regulating 
foreign  corporations  ioing  business  witliin  the 
state,  liave  no  eztrat^'ritorial  operation  and  do 
not  render  void  In  their  inception  contracts 
made  outside  the  state  by  foreign  corporations, 
although  such  contracts  ace  to  be  performed 
witliin  the  state. 

[Ed.  Note.— For  other  cases,  see  Oorporatioos, 
Cent  Dig.  8S  2537^2540 ;  Dea  Dig.  ^s>657(3).l 

2.  GoBPOuxiOHS  «=3>657@)  —  Contbaots  op 
FOKBIOn  GOBPORATIDNa— Enfobcemxnt. 

Where  the  contract  of  a  foreign  corpora- 
tion made  outside  the  state  is  to  be  performed 
within  the  state,  and  to  perfotm  it  the  foreign 
corporation  must  engage  in  business  within  the 
state,  the  courts  of  the  state  will  refiise  their 
aid  to  such  for«gn  corporation,  if  it  has  not 
complied  with  the  statutory  requirements,  in  en- 
forcing the  contract  «r  recovering  the  benefits 
thereof. 

[Ed.  Note.— For  other  cases,  see  Corporations 
Cent.  Dig.  S§  2537-2540;  Dec.  Dig.  «=»C57(3)1 

3.  CoMMEBCE  ®==>80 — Foreign  Cobfobations 
— Intebstatr  CommRCE. 

Under  Code  1907,  S  3660,  providing  that 
the  provisions  relating  to  foreign  corporations 
shall  not  apply  to  corporations  d<dng  only  an 
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Intentato  coouneiM  biudncBB  within  the  state, 
those  proTigioDS  cannot  be  construed  to  prevent 
such  corporations  from  buIqs  in  the  courts  of  the 
state  without  ctHuplyi&c  with  the  statutory  re- 
quirement to  enforce  TaUd  cratracts. 

[EM.  Note,— Per  otho-  cases,  see  Commerce, 
Dec  Dig.  «»8a] 

4.  OOBPOBAnONS  «=>667|ra)— FOBIION  CORPO- 

BATION8  —  Right  to  DO  Businebs  — Cos- 
TRAOT8  Made  Within  the  Staix. 

Any  contract  entered  into  within  the  state 
by  a  forelsn  corporation  not  qualified  to  trans- 
act business  therein  Is  contrary  to  the  public 
poligr  of  the  state,  and  gives  the  corporati<Ki 
no  Tight  that  the  state  courts  will  recognize  or 
enforce  at  its  Instancek 

[Ed.  Note.~For,  other  cases,  see  Corpomtiona. 
Cent  Dig.  H  253^-2640;  Dea  IXg.  «s>657(3).1 

5.  Biu8  AND  None  «=a375  —  DcFBifsia 
Agaxhst  Imroobnt  Pubchasbb  —  Ixxeoal- 

JTT. 

If  a  contract  entered  Into  In  violation  of  a 
Btatnte  is  declared  void  by  the  statute,  ft  is 
void  in  the  hands  of  an  innocent  purchaser  In 
due  coarse;  but,  if  it  is  not  declared  void  and  is 
subject  to  the  law  merchant,  It  will  be  enforced 
in  the  hands  of  an  innocent  purchaser  for  valne 
in  due  course  and  without  notice. 

[Ed.  Note.-~For  other  cflnes,  see  Bills  and 
Notes.  Cent.  Dig.  M  971-t>81;   Dec  Dig. 
375.] 

6.  COKFORATIONS  «=a6S70>— FoBBiaH  CosPO- 
KATIONB  — COKIUCTB  — VAUDirr  AaAZNBT 
COBPOBATION. 

A  contract  by  a  foreign  corporation,  not 
declared  void  hj  statute  though  entered  into 
within  the  state  in  violation  of  the  Constitution 
and  the  statute,  will  be  enforced  against  the 
corporadoD  in  favor  of  the  other  party  not  in- 
volved in  the  guilt  of  the  traosaction. 

[Ed.  Note.— For  other  cases,  eee  Corporations, 
Gent.  Dig.  H  2537-2540;  Dec.  Dig.  <8=965T(3).] 

7.  Bii^u  AND  Notes  ^9375— Fobeion  Cobpo- 

BATXOHS  —  CONISAOTfl  —  VAUDITT  —  BONA 
FXDK  PUBCHASKBS. 

A  extract  made  by  a  foreten  oorporation 
which  had  not  complied  with  Code  1907,  SS 
3642-3646,  requiring  it  to  maintain  an  office 
and  agent  within  the  state,  sections  8647-8049, 
requiring  it  to  pay  a  tax  on  its  caj^tal  employ- 
ed within  the  state,  or  sections  81»l-8693,  re* 
quiring  It  to  pay  the  privilege  or  license  tax,  if 
negotiable  and  in  the  bands  of  an  innocent  pur> 
ctiaser.  will  be  enforced,  and  a  replication  al- 
leging that  plaintiff  is  a  bona  fide  purchaser  of 
notes  is  good  against  pleas  aUeging  the  failure 
of  the  payee,  a  foreign  corporation,  to  conmily 
with  the  statutes. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Gent  Dig.  H  971-681;  Dee.  Dig.  « 
375.1 

8.  BltLB  AND  NOTRH  4=>47S— FOBEIOH  OoBPO- 

KATio  S8— Suit— PuA. 

A  plea,  alledng  that  the  notes  sued  on 
were  executed  ana  delivered  to  the  agent  of  a 
foreign  corporation  within  the  state  and  that 
the  transaction  occurred  in  the  ntate,  where,  nn- 
der  a  contract  between  the  maker  of  the  notes 
and  the  agent  of  the  foreign  corporation,  the 
latter  assembled  and  installed  a  machine,  when 
cmistroed  a^inst  the  pleader,  does  not  show 
thut  the  foreign  corporation  had  transacted  busi- 
-  ness  within  the  state. 

[Ed.  Note.— For  othM-  eases,  see  Bills  and 
Notes,  Gent  Dig.  H  1522.  1523;  Dea  Dig.  ^ 
478.] 

9.  COBPOBATXONB  ^»fMQ@)— FoBCIOH  CoBPO- 
BATIONB  — "TnAHSACTINa  BuBUfBSS"— SaU 

OP  Machine. 

Where  a  machine  was  ordered  through  the 
agent  of  a  foreign  corporation^  the  order  sent  to 
the  home  office,  and  the  machine  built  there  and 


shipped  into  the  state  and  ddlvered  to  the  bnyer, 
the  transaction  was  interstate,  and  the  execu- 
tion and  delivery  to  the  agent  within  the  sUts 
of  notes  for  the  purchase  price  did  not  oonstltiita 
transactiDg  bnsliieai^'  wttUn  the  state. 

[Ed.  Note.— -For  other  cases,  see  Oorporations; 
Cent  Dig.  I  2523;  Dec.  Dig.  ^Qi2{S). 

For  othOT  definitions,  see  Worda  and  Phrases, 
First  and  Second  Series,  Transecting  Business.] 

10.  BiLu  AND  Notes  ^=»166— Neootiabilitt 
—Retaining  Title  to  Pbopebtt. 

Under  the  Negotiable  Instruments  Act 
(Laws  Spi  Sess.  1900,  p.  126),  an  Instrument 
payable  to  order  and  possessing  the  diaracteris- 
tics  of  negotiabili^  Is  not  deprived  of  negotia- 
bilitr  because  It  retains  tide  to  the  pr(^»erty  de- 
sciihed  therein  as  security  for  its  payment 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent  Dig.  ft  418,         Dec.  Dig.  ^ 

11.  Bills  and  Notes  «=>473— PuUr-DsniAii 
or  Neootiabiutt. 

A  plea,  aUeging  that  the  note  sued  on  is  not 
a  commercial  negotiable  paper,  bat  embodying  a 
copy  of  the  note  which  shows  it  to  be  negotiable, 
demurrable. 

[Ed.  Note.— For  other  cases,  see  BIHs  and 
Notes.  Cent.  Dig.  H  1B08-1S07,  1555;  Dec. 
Dig.  <^=»473.1 

12.  GOBPOBATXONB  «=>642(4)— FOBEION  OOE- 

pobationb— Doing  Bcbinbsb— Sale  or  Ma- 
chine —"Assemble." 

A  plea,  alleging  that  a  bottling  machine 
sold  by  a  foreign  corporation  was  to  be  assem- 
bled within  the  state,  is  not  sustained  proof 
tliat  some  slats  belonicing  to  It  and  the  door  of 
a  drum  were  packed  io  the  drum  and  were  un- 
packed and  put  in  place  by  the  agent  of  the  cor- 
poration, since  "assemble,"  when  applied  to  a 
machine,  means  to  collect  or  gather  together 
the  parts  and  place  them  In  thdr  proper  rela- 
tion to  each  other  to  constitute  the  machine. 

[Eld.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  i  2624:  Dec.  Dig.  «S3642(4). 

For  other  definitions,  see  Words  and  Phrases, 
Assemble.] 

Vi.  GOMHEBCE  «=940<1)  —  FOBEION  COBPOBUL- 
nONS  —  "DOINO  BCBTNESS"  —  SAUE  OF  MA- 
CBINEr— InTEBBTATK  CONTEACT. 

Where  an  order  for  a  machine  was  given  to 
the  soliciting  agent  of  a  foreign  corporation 
and  sent  to  the  corporation,  and  the  mnchine 
was  constructed  out  of  the  state  and  shipped  to 
the  buyer  in  the  state  and  there  unpacked  and 
parts  put  together  by  the  agent  who  then  gave 
instructions  as  to  its  operation  and  accepted 
notes  for  the  purchase  price,  the  transaction  was 
Interstate  commerce  and  not  "doing  business" 
within  the  state  by  the  foreign  corporation. 

[Ed.  Note.~For  other  cases,  see  Commerce, 
Cent  Dig.  SS  29,  30;  Dec.  Dig.  «»40(1). 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Ssoond  Series,  JkAag  Business.) 

14.  BiLU  AND  Nones  «s»375— FoBEiaH  GoK- 

POBATIONS— TALIDITT  OF  O01lTBA0T»-BONA 

FiDR  Pubchasbb— Subsequent  Acts. 

Where  notes  given  a  foreign  corporation  In 
an  interstate  commerce  transaction  are  sued  oo 
by  a  bone  fide  purdiaser  tiiereof,  the  fact  that, 
anbaequent  to  receiving  the  notes,  the  corpora- 
tion transacted  business  withiu  the  state  In  re- 
lation to  the  machine  sold,  does  not  destroy  the 
right  of  the  holder  of  the  note. 

[Ed.  Note^— For  other  casei^  see  Bills  and 
Notes,  Gent  Dig.  II  971-^;  D«e.  Dig.  «S3> 
875.1 

15.  Tbxax.  «SB130(1)  — In8imuon<nrB— Invad- 
INO  Pbovince  or  Jubt. 

W'hpre  there  was  evidence  for  the  plaintiff 
that  defendant  had  signed  a  written  order  for 
a  machine  for  which  the  notes  sued  on  were  rIt- 
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«i  and  tba,t  order  bad  been  lost,  and  second- 
ary evidence  was  admitted  as  to  its  contents, 
and  defendant's  evidence  tended  to  show  that  he 
did  not  sign  the  order,  though  he  did  not  posl- 
tivdy  den?  doing  bo,  a  requested  charge  that,  If 
the  defendant  enteiwd  into  a  written  contract 
for  the  purchase  of  the  machinery,  the  verdict 
should  be  for  the  plaintifF,  was  property  refused 
as  invading  the  province  of  the  jury  to  deter- 
mine the  contents  of  the  order  if  it  was  signed. 

[Ed.  Note.— For  other  cases,  see  TriaJ,  Dec. 
EKg.  «=»136(1) ;  Pleading,  Cent.  Dig.  (  7&] 

16.  Bills  akd  Notes  <^356  —  Bona  Fide 
PcBOHASBB— Deposit  or  Funds  to  Cbbdit 

— "PUBCHABIB  FOB  VaLTJE." 

A  bank  which  discounted  a  note  and  de- 
posited the  proceeds  to  the  account  of  the  payee 
cannot  claim  protection  as  a  "purchaser  for 
value"  unless  the  funds  were  absorbed  by  ante- 
cedent indebtedness  or  exhausted  by  withdrawal; 
it  not  being  sufficient  that  a  material  portion 
ttiereof  was  checked  oat 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  8  908;  Dec.  Dig.  «=>366. 

For  othw  definitiODB,  see  Words  and  Phrases, 
First  and  Second  Series,  Purchaser  for  Value.] 

17.  Tbial  <s=3248— iNfliBUonoirs— Abstsaoi 

iNRTRUCnONS. 

Where  the  evidence  for  both  plaintiff  and 
defendant  showed  that  the  contract  stipulated 
that  the  machine  sold  to  defendant  would  do  sat- 
isfactory work,  a  requested  charge  predicating 
a  verdict  Ux  plaintiff,  among  other  things,  on  a 
flndiiiv  that  the  cimtract  eimtainad  no  agree- 
ment  to  make  the  machine  work  In  a  satisfac- 
tory manner,  is  abstract 

(Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  $3  682.  S83;  Dec  Dig.  ^24a} 

18.  TaiAL  <S=E»181(3)— AoraoKS— InsTSUoiioMs 
— AsauKiNo  Issues. 

A  requested  charge  that  the  burden  Is  on 
defendant  in  a  suit  the  transferee  of  notes 
made  by  him  to  show  that  the  plaintiff  had 
knowledge  of  his  defenses  Is  erroneous  as  as- 
Sliming  that  plaintiff  was  a  purchaser  for  value. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  423-425;  Dec  Dig.  «s>191(8).] 

19.  Buxs  AND  Noras  «»487f2)— Bubdsk  or 
Proof— Bona  Fide  Pubohasbb. 

The  transferee  of  notes  need  not  aver  in 
bis  complaint  that  he  purchased  for  value  with- 
out notice,  but  if  be  does  so  he  assumes  the 
burden  of  ptoving  that  issue. 

[Ed.  Note.— For  other  cases,  see  BlUs  snd 
Notes.  Cent  Dig.  U  1676,  WtT,  1686,  1687; 
Dee.  Dig.  <S=»497(2f.l 

Appeal  from  Circuit  Oonrt;  Morgan  Coun- 
ty;  D.  W.  Speake,  Jadga 

Assumpsit  by  the  Citizens'  National  Bank 
against  O.  F.  Bnchelt  Judgment  for  de- 
fendant, and  idaintlir  appeals.  Bevened 
and  remanded. 

The  complaint  alleges  that  the  four  notes 
were  made  payable  to  the  Llpps  Bottle  Wash- 
er Company,  Chattanooga,  Tenn.,  and  that 
before  maturity  of  each  of  said  notes  idain- 
tiff  became  the  owner  of  same  for  a  valuable 
consideration,  and  is  now  the  holder  and 
owner  of  said  notes.  The  ctnnplaint  was  aft- 
erwards amended  by  adding  separate  counts 
declaring  on  each  of  the  four  notes. 
The  pleas  of  defendant  are  as  follows: 
Plea  2.  That  at  the  time  of  ^ving  said  note, 
payee  was  a  corporation  domiciled  and  located 
in  the  state  of  Tennessee;  that  said  notes 
were  executed  in  the  state  of  Alabama,  and 
handed  to  (me  Downs,  the  agent  and  officer  of 


the  payee  oorporation;  that  the  said  bottle 
washer,  for  which  the  notes  sued  on  were  givm, 
and  to  which  payee  had  title,  was  then  in  the 
state  of  Alabama ;  and  that  the  transaction  oc- 
curred in  the  state  of  Alabama,  where,  under 
the  contract  between  the  parties,  the  machine 
was  assembled  and  installed  in  New  Decatur, 
Ala.,  by  payee's  president  Downs,  and  was  to 
be  a  part  of  defendant's  bottling  plant 

Paragraph  2.  And  defendant  avers  that  at  the 
time  of  sau  transaction  herein  set  forth  the  said 
payee  did  not  have  in  the  state  of  Alabama  at 
least  one  known  place  of  business,  that  it  had 
not  at  that  time  filed  with  the  Secretary  of  the 
State  of  Alabama  a  certified  copj  of  its  articles 
of  incorporatitHi. 

Plea  3.  After  adopting  all  of  paragraph  1  of 
plea  2,  it  avers  that,  at  the  time  of  the  trans- 
action referred  to,  said  payee  cMfO'ation  had 
not  filed  in  the  state  of  AlaBama  in  the  office  of 
the  Secretai-y  of  State  any  Instrument  in  writ* 
ing,  under  the  seal  of  the  corporation,  and  aagn- 
ed  officiall^r  by  the  president  and  secretary 
thereof,  designating  at  least  one  known  place  m 
business  in  the  state  of  Alabama,  and  an  au- 
thorized agent  or  agents  thereat  Plea  4,  after 
adopting  all  of  paragraph  1  of  plea  2,  avert 
that  the  payee  corporation  had  not  at  that  time 
procured  a  permit  to  do  business  in  the  state 
of  Alabama. 

Plea  5,  after  setting  out  paragraph  1  of  plea 
2,  avers  that  the  said  transacaons  were  con- 
ducted in  the  state  of  Alabama  by  the  payee 
corporation,  through  one  Downs,  its  agent  who 
prepared  the  notes,  brought  them  to  defendant's 
place  of  buauiess,  had  defendant  sign  tbem,  and 
delivered  tbem  back  to  said  Downs,  and  set 
up  and  installed  or  overhauled  said  beetle  wash- 
er, and  at  the  time  the  performance  of  tiiese 
acts  the  payee  corporation  had  not  a  derignated 
or  known  place  of  business  In  this  state,  and 
an  authorized  agent 

Pleas  6  and  7  set  up  the  guaranty  and  war- 
ranty, and  the  ftdlure  of  the  machine  to  come 
up  thereto,  that  the  machine  was  worthless, 
and  not  what  It  was  represented  to  be,  and  not 
capable  of  effective  and  satisfactory  operatfou, 
and  tliat  after  testing  the  machine  thoroughly 
and  finding  it  would  not  work,  and  that  it  was 
wort)ile»R.  offered  to  return  same  to  the  Lipps 
Bottle  Washer  Company,  hut  that  they  refused 
to  accept  it,  and  it  was  now  at  defendant's  plant 
ready  to  be  returned. 

Beplication  2  Is  as  follows: 

That  the  notes  sued  upon  were  acquired  by 
plaintiff  as  owner,  for  a  valuable  cmsideration 
and  before  maturity.  That  at  the  time  the 
notes  were  complete  and  regular  on  their  face, 
and  plaintiff  took  tbem  in  good  faith  for  value. 
That  at  the  time  said  notes  were  negotiated  to 
plaintiff,  plaintiff  had  no  notice  of  any  tofinnity 
in  the  notes  or  defects  in  the  title^f  any  defect 
there  was,  of  the  Lipps  Bottle  Washer  Com- 
pany, the  payee  of  said  note,  in  whose  hands 
they  were  at  that  time,  and  had  no  knowledge 
or  notice  of  any  defense  that  defendant  has  to 
said  notes,  if  any  be  has.  And  plaintiff  avers 
that  it  became  a  holder  In  due  course  of  the 
notes  sued  on. 

The  following  Khargea  Ten  refused  to  de- 
fendant: 

1.  Affirmative  charge. 

2.  That  in  reaching  your  verdict  for  this  case 
you  are  not  to  consider  any  evidence  as  to  what 
the  contract  was  between  lapps  Bottle  Washer 
Company,  and  defendant 

3.  I  chai^  you  that  plaintiff  is  an  Innocent 
parchaeer  of  the  note  sued  on,  and  your  verdict 
should  be  for  plaintiff. 

5.  I  charge  you  that  defendant  has  not  proven 
bis  pleas  Nos.  6,  7,  and  8,  as  amended,  filed  in 
this  case. 

I   8.  I  ehai^  yon  that  defendant  cannot  defeat 
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a  reeovwy  in  tbia  case  by  plea  2  filed  hj  d»- 
toidant  herem.  , 

9.  1  charge  you  that  defendant  cannot  defeat 
a  recovery  in  this  case  virtue  of  pleas  S,  4, 
and  5  tiled  by  bim  in  this  case. 

10.  If  you  are  reasonably  conviueed  from  the 
evidence  that  itucheit  entered  into  a  written 
contract  for  the  pnrchase  of  the  bottling  ma- 
chinery, your  venlict  should  be  for  plaintiff. 

11.  if  yon  are  reasonably  satisfied  from  the 
•Tidence  that  defendant  Bacbeit,  either  for  him- 
■eU  or  by  another  for  him,  and  with  bis  ccm- 
■ent,  entered  Into  a  written  contract  to  purchase 
the  bottling  mtehine  from  the  Lipps  Bottle 
Washer  Company,  and  U  you  are  not  reasonably 
satisfied  from  the  evidence  that  said  written 
contract  so  made  contained  a  stipulation  that 
said  Lipps  Bottle  Washer  Company  was  to  do 
something  more  than  to  deliver  the  machine  to 
defendant  at  his  plant  in  New  Decatur,  Ala., 
your  verdict  should  be  for  plaintiff;  provided 
you  ate  reasonably  satisfied  from  the  evidence 
that  plaintiff  discounted  the  notes  sued  on  before 
maturi^,  in  good  faith,  and  that  plaintiff  ^ave 
a  reasonable  conaideratiou  therefor  by  crediting 
tiie  account  of  the  Lipps  Bottle  W^er  Com< 

Sany  with  the  face  value  of  said  notes,  less  the 
iscount,  if  they  were  discounted,  provided  you 
find  that  the  Lipps  Bottle  Washer  Company  aft- 
erwards checked  out  of  plaintiff's  bans  the  en- 
tire amount  of  said  creuts,  or  a  material  por- 
tion thereof:  and  provided  further  you  find 
plaintiff  by  its  officers  or  agents  had  no  notice 
or  knowledge  of  any  defect,  if  any,  in  the  title 
of  the  Lipps  Bottle  Washer  Company,  in  the 
notes  sued  on,  and  no  knowledge  or  notice  ot 
any  defense  defendant  had  to  said  notes  at  or 
before  the  time  plaintiff  acquired  them. 

12.  If  yoa  believe  tbe  evidence,  plaintiff  ii  an 
innocent  purchaser  of  the  notes  sued  on  for 
value,  before  maturi^,  and  without  knowledge 
or  notice  of  any  defect  in  the  title  of  the  Lippe 
Bottle  Washer  Company  thereto,  if  there  was 
any  defect  in  its  title  to  them,  and  without 
knowledge  or  notice  of  any  defect  that  defend- 
ant had,  if  any,  to  said  note. 

13.  If  you  are  reasonably  satisfied  from  the 
evidence  tliat  defendant  entered  into  a  written 
syreement  with  said  Lipps  Bottle  Washer  Com- 
pany for  the  purchase  of  the  machine,  and  that 
said  written  agreement,  if  made,  contained  no 
provision  for  the  erection  of  said  machine,  and 
agreement  to  make  It  work  in  a  satisfactory 
manner,  then  your  verdict  must  be  for  plaintiff. 

14.  Your  verdict  should  be  for  plaintiff,  pro- 
Tided  you  find  that  plaintiff  purchased  the  notes 
sued  on,  for  value,  Mfore  maturity,  and  without 
notice  of  any  defect  of  the  Lipps  Bottle  Washer 
Company  to  the  title  to  said  notes,  and  any  de- 
fense defendant  bad  against  the  same. 

15.  The  burden  was  on  defendant  Buchelt  to 
show  to  your  reasonable  satisfaction  that,  be- 
fore plaintiff  paid  a  valuable  consideration  for 
the  notes  sued  on  (if  you  find  that  it  did  pay  a 
valuable  consideration  for  them),  it  had  knowl- 
«dge  or  notice,  through  some  officer  or  agent  of 
it,  of  tlie  defenses  existing  against  said  note, 
or  notice  of  such  facts  or  dircumstances  as  were 
sufficient  to  put  plaintiff  bank  on  inquiry  which, 
if  ftdlowed  up.  would  have  discovered  the  exist- 
ence of  such  defenses. 

1&  If  yon  believe  the  evidence  in  this  case,  I 
charge  yon  that  the  contract  by  which  the 
Iiipps  Bottle  Washer  Company  was  to  sell  and 
deliver  the  bottling  machinery,  which.  If  you 
believe  the  evidence,  was  the  consideration  of  the 
note  sued  on,  was  not,  and  did  not  constitute,  a 
doing  of  basinesi  in  Alabama,  and  was  not  pro- 
hibited by  laws  of  the  state,  bat  was  a  valid 
transacUon. 

18.  If  you  find  that  plaintiff  was  an  innocent 
purchaser  for  value  of  tbe  notes  sued  on,  and 
that  it  became  such  purchaser  before  tbe  ma- 
tnrlty  of  said  notes,  then  I  chai|re  you  that 
roar  verdict  should  be  for  the  plain  tiff,  it  you 
belieye  tlw  evidenoB  in  this  cut. 


19.  If,  under  the  contract  made  by  the  de- 
fendant, with  the  Lipps  Bottle  Washer  Com- 
pany, said  company  was  to  ship  a  machine  to 
defendant  from  Chattanooga,  Tenn.,  stipulating 
only  that  it  would  do  good  work,  and  you  find 
that  said  machine  was  shiived  aiready  pat  to- 
gether, as  a  machine,  except  that  the  metal 
pieces  which  were  to  hold  the  bottles  in  place 
were  placed  In  the  bottom  of  the  machine;  and 
you  further  find  tbat  said  metal  pieces  to  hold 
said  bottle  in  place  fitted  into  grooves  in  said 
machine,  and  could  be  slipped  into  their  ap- 
propriate places,  on  the  machine  by  hand:  and 
you  further  find  that  a  small  door  to  said  ma- 
chine  vras  also  placed  in  the  bottom  of  said  ' 
macliine  and  needed  to  be  taken  therefrom  and 
fastened  in.  its  proper  place  on  tbe  ontslde  of  the 
machine;  and  you  find  that  this  was  all  of  the 
parts  of  the  machine  which  were  disconnected 
from  their  proper  places  on  said  machine — then 
I  charge  you  the  agreement  of  the  Lipps  Bottle 
Washer  Company,  if  such  an  agreement  was 
made,  that  it  would  assemble  machine  at  de- 
fendant's plant  in  New  Decatur,  was  complied 
with,  and  I  further  charge  you  that  such  agree- 
ment, if  made,  was  not  in  violation  of  law,  and 
defendant  cannot  defeat  a  recovery  in  this  case 
by  virtae  of  said  agreement. 

21.  If  yon  are  reasonably  Batisfied,  after  con- 
sidering all  the  evidence,  that  defendant  made  a 
written  contract  for  tbe  purdiase  of  a  machine, 
and  that  said  contract  (escept  as  to  date  and 
amount)  is  as  shown  by  Bxhiblt  A  to  the  dep- 
usitiou  of  the  witness  Crabtree,  your  verdict 
should  be  for  plaintiff. 

24.  I  charge  you  that  plaintiff  was  a  bona 
fide  porchaser  of  the  notes  sued  on  if  you  be- 
lieve the  evidoice. 

26.  The  harden  is  on  defendant  of  showing  to 
your  reasonable  satisfaction  Qiat  plaintiff  had 
knowledge  or  notice  of  defendant's  defense  to 
the  notes  sued  <m. 

Tbe  following  Is  charge  8  given  for  de- 
fendant: 

The  bank  cannot  kwoSA  or  escape  from  any 
defense  that  Bucheit  may  have  had,  and  that  as 
substantially  counted  on  in  any  one  of  the  pleas 
in  this  case,  unless  it  shows  a  purchase  before 
maturity  in  due  course  without  notice  or  knowl- 
edge of  such  defense  or  defenses;  and  iJF  the 
bank  shows  nothing  more  than-  the  discoant  of 
the  notes  and  the  deposit  of  the  proceeds  to  the 
credit  of  the  Lipps  Bottle  Washer  Company, 
followed  by  the  subsequent  taking  out  of  such 
proceeds,  the  bank  has  not  made  out  its  claim 
or  its  replication  as  a  bona  fide  purchaser  for 
value  without  notice. 

Osceola  Kyle,  of  Decatur,  tor  appellant 
SL  W.  Godbey,  ot  Decatur,  for  app^lee. 

BROWN.  J.  Tbe  ConaUtutlonof  tblB  state 
(section  232)  declares: 

"No  foreign  corporation  shall  do  any  business 
in  this  state  without  having  at  least  one 
known  place  of  business  and  an  aathorlsed 
agent  or  agents  therein,  and  without  filing  with 
the  Secretary  of  State  a  certified  copy  of  its 
articles  of  incorporation  or  association.  •  •  • 
The  Legislature  shall,  by  general  law,  provide 
for  the  payment  to  the  state  of  Alabama  of  a 
franchise  tax  by  such  corporations,  but  such 
franchise  tax  uaD  be  based  on  the  actual 
amount  of  capital  employed  in  this  state." 

To  carry  into  effect  this  section  of  the 
Constitution,  the  Legislature  prescribes  a 
method  of  authenticating  qualification  pa- 
pers, and  declares  that  "It  Is  unlawful  for 
any  foreign  corporation  to  engage  In  or 
transact  any  business  in  this  state  before  fil- 
ing the  written  instrument  provided  for  In 
th9  two  preoedjiig  secUoiiB"  (Code  1907,  H 
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3642,  3643;  Oode.  |  8644);  and  penalized 
such  corporation  for  a  violation  of  tbe  Btat- 
nte  (Code  1907,  8  3645) ;  and  likewise  penal- 
ized the  act  of  any  person  who  acts  as  agent 
or  transacts  any  business,  directly  or  In- 
directly, for  or  on  behalf  of  such  corpora- 
tion (Code  1907,  {  3646) .  It  likewise  declared 
that,  beftH-e  any  such  corporation  shall  be 
allowed  to  transact  any  business  In  this 
state,  it  shall  pay  into  the  treasury  of  the 
state  a  franchise  tax  based  upon  the  actual 
amount  of  capital  employed  in  snch  Intra- 
state business,  and  provides  the  method  of  as- 
certaining the  amount  of  such  tax  (Code 
1907,  {§  3647.  3648) ;  and  that  "aU  contracts 
made  In  this  state  by  any  foreign  corpora- 
tion, wliich  has  not  first  complied  with  the 
provisions  of  the  two  preceding  sections  (sec- 
tions 3647,  8648),  shall,  at  the  option  of  the 
other  party  to  the  contract,  be  wholly  void" 
(Code  1907,  fi  3649).  The  statute  fixes,  as 
another  prerequisite  to  the  right  of  such 
corporation  to  engage  In  intrastate  business, 
that  it  shall  procure  from  the  Secretary  of 
State  a  permit  or  license,  conntersigned  by 
the  State  Auditor,  authorizing  it  to  do  busi- 
ness in  this  state  upon  payment  of  a  nominal 
sum  as  a  fee  for  the  Issuance  of  such  permit, 
which  Is  paid  into  the  state  treasoiy  and 
becomes  a  part  of  the  general  revenues  of  the 
state ;  and  declares: 

"No  BQch  corporation,  its  agenta,  officers,  or 
servants,  sball  transact  any  busineas  for  or  in 
the  name  ot  sudh  conMraaon  within  the  state 
of  Alabama  without  naving  first  procured  said 
permit,  and  all  contracts,  engagements,  or  nn- 
aertakines  or  agreements  witn,  bjr,  or  to  such 
oorporatu>n,  made  without  obtaining  such  oer- 
mlt,  shall  be  noil  and  void."  Code  1907,  | 
8663. 

The  statute  also  subjects  the  oCtendlng  cor- 
poration and  its  agents  to  a  criminal  prose- 
cution for  transacting  business  without  a  li- 
cense; Code  1907,  8S  6628,  6629;  Barr  V. 
State,  10  Ala.  App.  Ill,  65  South.  197. 

[1}  It  Is  manifest  that  these  regulations 
have  no  extraterritorial  operation,  and  con- 
tracts made  outside  of  this  state,  although 
they  are  to  be  performed  in  the  state,  are  not 
within  their  Influence  so  as  to  rmder  them 
absolutely  void  In  the  malElng.  Alexander  v. 
Ala.  Western  R.  Co.,  178  Ala.  480,  60  South. 
296. 

[2]  Where  the  contract  is  to  be  performed 
in  this  state,  although  not  entered  Into  here, 
and  in  the  performance  the  nonresident  cor- 
poration must  engage  in  business  In  this 
state,  although  the  contract  Is  valid,  the  poli- 
cy of  the  state,  as  evidenced  by  the  Constitu- 
tion and  statutes,  compels  the  courts  of  the 
state  to  refuse  tbeix  aid  to  such  offending 
corporation  In  the  enforcement  of  such  con- 
tract oc  recovering  the  benefits  accruing 
thereunder.  Alexander  v.  Ala.  Western  R. 
Co.,  supra ;  Ala.  Western  Ry.  Co.  v.  Talley- 
Bates  Co..  162  Ala.  896,  50  South.  841 ;  Qeo. 
M.  Moller  Mfg.  Co.  V.  First  National  Bank 
of  Dotban,  176  Ala.  229,  57  South.  762. 

[S]  It  l8  manUeBt  tbat  It  iB  aot  tha  var- 


pose  of  these  statutes  to  interfere  with  trans- 
actions of  strictly  interstate  commerce  (Code 
1907,  S  3650),  and  they  must  be  so  enforced 
as  not  to  unreasonably  burden  such  com- 
merce, or  the  right  of  foreign  corporatlcms  to 
invoke  the  power  and  authority  of  the  courts 
to  recover  the  fmlts  thereof.  The  expres- 
sion found  In  aome  of  our  cases,  to  the  effect 
that  such  corporations  cannot  sue  in  the 
courts  of  this  state  without  qualifying  under 
the  Constitution  and  statutes,  is  too  broad  in 
its  scope,  finch  a  rule,  if  strictly  enforced, 
would  result  In  in^Ksing  unreasonable  re- 
straint on  acts  of  Interstate  commerce. 
Sioux  Bemedy  Co.  v.  F.  M.  Cw  235  U.  S. 
197,  36  Sup.  Ct  67,  59  L.  Ed.  193. 

[4]  Bowever,  from  well-recognlzed  prtnd- 
ples  of  law.  It  would  seem  that  any  contract 
entered  into  In  this  state  by  a  foreign  cor- 
poration which  has  not  qoaliflM  to  transact 
business  In  this  state  contravenes  the  public 
policy  of  the  state,  and  confers  on  the  offend- 
ing corporation  no  rlgbt  that  the  courts  of 
the  state  will  recognize  or  enforce  at  its 
instance.  This  seems  to  l>e  the  trend  of 
the  great  weight  of  authority,  and  some  of 
the  leading  cases  are  here  collated.  Chat- 
tanooga National  Building  &  Loan  Ass'n  v. 
Denson,  189  U.  S.  408,  23  Sup.  Ct  630,  47 
L.  Ed.  870;  Bank  v.  Parker,  146  Ala.  513, 
40  South.  988;  General  Electric  Co.  v.  Town 
of  Ft  Deposit.  174  Ala.  IS^,  56  South. 
802;  McQefaee  v.  Lindsay,  6  AJa.  16;  Moog 
V.  Bannon,  98  Ala.  604,  9  South.  596 ;  Jami- 
son et  al.  V.  Birmingham  &  Atlantic  R.  Co., 
125  Ala.  383,  28  South.  51;  Western  Union 
Tel.  Oo.  V.  Young,  138  Ala.  243,  36  South.  876: 
Woods  V.  Armstrong,  54  Ala.  150,  25  Am.  Rep. 
671.   And  in  tme  case  it  was  said: 

"The  rule  above  declared  is  not  only  founded 
in  the  aoundest  principles  of  morality  and  pub- 
lie  policy,  but  its  enforcement  is  necessary  to 
maintain  the  supremacy  of  the  laws  and  the 
dignity  of  the  state."  Woods  v.  Armstrong, 
supra. 

And  In  another: 

"It  Is  sufficient  if  the  law  prohibits  the  doing 
of  the  act  and,  when  it  does,  the  court  being 
organized  under  the  law  and  required  to  admin- 
ister it,  cannot  enforce  any  supposed  rights 
predicated  upon  a  prohibited  act  or  the  omiuion 
to  perform  an  act  that  is  prohibited."  Western 
Union  TeL  Co.  v.  Toung,  supra. 

The  following  cases  support  this  ccmclu- 
sion:  Hanover  National  Bank  v.  Johnson,  90 
Ala.  649,  8  South.  42;  Hawley  v.  Bibb,  69 
.Ala.  66;  Bank  v.  Coughron  (Tenn.  Ch.  App.) 
52  S.  W.  1113;  Ehrhardt  v,  Robertson,  78 
iio.  App.  404;  Montjoy  v.  Bank.  76  UOss.  402, 
24  South.  870;  Perkins  v.  Savage,  15  Wend. 
(N.  y.)  412;  Ward  v.  Sugg,  113  N.  a  480, 
18  S.  E.  717,  24  L.  R,  A.  281;  Aurora  v. 
West  22  Ind.  88.  86  Am.  Dec.  417 ;  Sondbelm 
V.  Gilbert,  U7  Ind.  71,  18  N.  E.  687,  5  L. 
R.  A.  432, 10  Am.  St  Rep.  28;  New  v.  Waller, 
108  Ind.  86fiC  9  N.  E.  386,  58  Am.  Rep.  40; 
Thompson  v.  Bowie,  4  WaU.  463,  18  L.  Ed. 
423;  Vallett  v.  Parker,  6  Wend.  (N.  T.)  615; 
Snoddy  v.  Bank,  68  Tenn.  678.  IS  S.  W.  127, 
7  U  B.  A.  TOS^  17  Am.  St  Rvff.  918;  Jones 
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T.  DanDenbexs  OCkt  112  Ga.  426,  87  8.  BL  729, 
S2  LbB.  A.  271. 

[i]  If  a  contract  mtered  Into  In  violation 
of  a  statute  la  expnaOj  de<aared  by  tbe 
statute,  the  contract  is  void,  even  In  the 
liands  of  an  Innocent  porchaser  In  due  conra& 
HanoTOT  National  Bank  t.  Jobnscm,  sivra; 
Bank  T.  Parkw,  sniffa;  Blathenthal  ft  Blck- 
art  T.  aty  of  Columbia,  175  Ala.  308,  67 
Sootb.  814;  KnU  t.  Preaa  Co,  128  Ala.  462, 
26  Soutb.  686,  82  Am.  St  Bap.  186. 

On  the  other  band,  if  the  contract  is  not 
declared  void  by  tbe  atatnte,  and  Is  aabject 
to  tbe  law  merdiant,  altbongb  tt  may  not 
confer  any  right  on  the  offending  party,  it 
will  be  protected  In  the  hands  of  an  innoce&t 
purchaser  for  valne  In  due  course  and  with- 
out notice  Bozeman  t.  Allen.  48  Ala.  612; 
Greenbard  cm  Pnbllc  Policy,  pp.  8-lS;  Scott 
V.  Tanl,  116  Ala.  629,  22  South.  447;  Bank  t. 
Nelson,  106  Ala.  635, 18  South.  164;  Blutben- 
tbal  ft  Bi<ftart  r.  GUr  of  CMumbia,  supra. 

(•9  Another  recognized  exception  la,  if  the 
coDtract  is  not  denounced  as  void  by  statute, 
although  It  may  ban  been  entered  Into  in 
this  state  by  a  nonresident  corporation,  in 
Tifdation  of  the  constitutional  provision  and 
the  statutes,  tbe  offending  corporation  will 
not  ba  allowed  by  the  courts  of  the  state  to 
set  rqp  its  unlawful  conduct  to  avoid  liability 
at  the  suit  of  Uie  other  party  to  the  contract, 
who  was  not  involved  In  the  guilt  of  the 
transacUoL  Brooklyn  life  Ins.  Ga  v.  Bled- 
soe, 62  Ala.  638. 

[7]  The  statutes  enacted  by  the  Legislature 
to  carry  into  effect  the  provisions  ot  the  God- 
stitutlon  may  be  cilasslfled  as  follows:  The 
objective  of  Bectlcms  3642-3646  is  to  compel 
foreign  corporations  to  submit  themselves  to 
the  jurisdiction  of  the  courts  of  this  state, 
as  a  prerequlrite  to  the  ris^t  to  Invoke  the 
equal  protection  of  the  laws  of  tiie  state  In 
the  enforcement  of  obligations  arldng  out  of 
Intrastate  business  through  the  courts  of  the 
state.  IVblle  such  corporations  and  their 
agents  are  penalized  for  transacting  bual- 
nesB  is  violation  of  the  statutes,  contracts 
entered  into  by  the  offending  corporation  are 
not  expressly  declared  void.  Although  sudi 
contracts  are  not  enforceable  in  the  hands  of 
tbe  <rilendlng  corporation,  if  negotiable,  and 
In  the  bands  ot  an  innocoit  purdhaser  with- 
out notice,  th^  will  be  enforced.  Bozeman 
T.  Allen,  supra.  The  reason  underlying  this 
abdication  Is  that  tiie  penal^  ts  directed 
against  tbe  offending  corporation  and  Its 
agoits,  and  tbe  statute  should  not  be  enforo 
ed  so  as  to  Inflict  punishment  on  those  who 
are  not  involved  in  the  guilt  of  the  transac- 
tion. Brooklyn  Life  Ina  Oo.  v.  Bledsoe,  su- 
pra; Doiver  Fire  Ins.  Co.  v.  McClelland,  9 
Cola  11,  9  Pftc  771.  69  Am.  Rep.  134. 

The  objective  of  8ectl<His  8647-3649  la  to 
raise  revenue  by  compelling  corporations  to 
pay  a  tax,  fixing  as  a  basis  for  the  levy  the 
actual  amount  of  capital  employed  in  this 
state,  and  contracts  entered  Into  in  violation 
<rf  these  statutes  axe  aot  void  exc^  at  the 


<^tl<ni  ot  the  other  party  (Code  1907,  |  86W; 
Sunflower  Lumber  Co.  r.  Turner  Siqn>l7  Co., 
168  Ala.  101,  48  South.  610, 132  Am.  St  Rep. 
20li,  and.  not  being  absolut^  void,  if  negoti- 
ate, and  in  the  hands  of  Innocent  purchasers 
without  notice,  will  be  protected. 

The  objective  of  sections  3661-8663  la  also 
to  raise  revmue  in  the  fcnm  of  a  privily  or 
licenae  tax.  but  the  statute  declares  that: 

"All  contracts,  engagementB,  or  undertakinsB 
or  a^reemeats  with,  by  or  to  such  corporatloD, 
made  without  obtaiQinz  such  nennit,  shall  be 
DuU  and  void."  Code  1007. 1 86e». 

And,  if  this  Question  was  one  of  first  Im- 
pression, we  would,  for  reasons  above  stated, 
and  on  authorities  above  cited,  be  constrain- 
ed to  hold  that  any  contract  entered  Into  In 
vlolatttm  of  these  statutes  is  without  any 
element  of  property  right,  and  void,  even  In 
tbe  hands  of  an  innocent  purchaser;  but,  as 
we  read  them,  the  following  cases  hold  that 
such  contracts  are  not  void,  and  the  fact 
that  the  statute  was  violated  In  their  making 
Is  no  defense.  We  accept  these  cases  as  our 
guide,  as  we  are  bound  to  do,  under  tbe  pro- 
visions of  the  act  creating  this  court  Drew 
et  aL  V.  Ft  Payne  Co.,  186  Ala.  2S5,  65  South. 
71;  Alexander  v.  Ala.  Western  R.  Co.,  179 
Ala.  480,  60  South.  295;  Sunflower  Lumber 
Co.  V.  Turner  SupBij  Co.,  158  Ala.  191,  48 
South.  610,  132  An).  St  Bep.  20. 

[I,  0]  When  the  principles  announced  above 
are  applied  to  the  pleadings  In  this  record, 
tbe  plaintiff's  replication  No.  2  to  defendant's 
pleas  was  a  complete  answer  to  pleas  2,  3, 
and  5,  as  well  as  to  6  and  7;  and  the  court 
erred  In  sustaining  the  defendant's  demur- 
rers thereto;  and,  under  the  holdings  of  tbe 
Supreme  Court  cited  above,  tbe  replication 
was  likewise  an  answer  to  plea  4.  It  Is  man- 
ifest from  the  verbiage  of  paragraph  1  of 
plea  2,  which  la  adt^ted  as  a  part  of  pleas 
3,  4,  and  6,  and,  as  for  that  matter,  all  tbe 
other  pleas,  that  the  pleader  studiously 
avoided  averring  that  the  sale  of  tbe  prop- 
erty representing  the  conslderatlcm  of  the 
note  sued  on  was  made  In  Alabama;  and, 
when  this  paragraph  is  construed  most 
strongly  against  the  pleader,  it  merely  avers 
that  the  notes  were  signed  and  delivered  to 
Downs,  the  president  of  the  corporation,  in 
Alabama,  and,  when  they  were  so  signed  and 
delivered,  the  property  was  tb^  located  in 
this  state,  and  the  transaction — the  ^nlng 
and  delivery  of  the  not»s — occurred  in  this 
state,  where,  under  a  ccmtract  between  de- 
fendant and  Downs,  the  machine  was  as- 
sembled and  Installed  by  Downs.  These  aver- 
ments fall  far  short  of  showing  that  the 
Lli^  Bottle  Washer  Company  had  trans- 
acted business  in  Alabama  In  violation  of  the 
Constitution.  All  that  Is  averred  in  the  plea 
may  be  admitted  and  tbe  sale  of  the  property 
can  be  dassed  as  interstate  commerce. 
in  fact,  the  machine  was  ordered  through  the 
agent  of  the  corporation,  and  the  order  was 
taken  in  advance  and  sent  in  to  the  home 
office  of  the  Qoiporation  In  Chattanooga, 
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Tenn.,  and  there  accepted  by  the  corporation, 
and  the  machine  was  bnllt  In  Chattanooga 
and  shipped  to  Alabama  and  delivered  to 
the  defendant  In  pursuance  of  a  contract 
thus  made,  It  was  an  Interstate  transaction; 
and  the  mere  execution  of  the  notes  and 
their  delivery  to  Downs  In  Alabama  did  not 
embody  the  exercise  of  a  corporate  function 
by  the  payee  of  the  notes,  and  would  not 
change  the  conclusion.  Beard  v.  Union  & 
American  Publlsfahig  Co.,  71  Ala.  60.  Neither 
would  the  fact  that  Downs,  on  bis  own  ac- 
count, agreed  to  assemble  and  Install  the  ma- 
chine. This  point  was  taken  by  the  demur- 
rer, and  It  should  have  been  sustained. 
Scharfenburg  v.  Town  of  New  Decatur,  155 
Ala.  651,  47  South.  95 ;  Kershaw  t.  McKown, 
68  South.  658 ;  Sioux  Bemedy  Go.  T.  F.  M. 
Cope,  supra. 

[1 0, 11  ]  The  record  ts  not  clear  as  to  what 
ruling  the  court  made  on  the  demurrer  to 
pica  8  as  last  amended,  but,  as  the  case  must 
be  reversed,  and  from  the  entire  record  it 
appears  that  this  plea  was  treated  as  present- 
ing an  issuQ  In  the  case,  we  deem  It  proper  to 
sny  that  the  concloslon  stated  in  this  plea, 
"that  the  note  sued  on  Is  not  a  commercial 
negotiable  paper,"  Is  not  sustained  by  the 
averments  following,  embodying  a  complete 
copy  of  the  note.  The  note,  as  thus  set  out, 
la  payable  "to  order,"  and,  \inder  the  uniform 
negotiable  Instrument  law,  possesses  all  the 
characteristics  of  a  Dutiable  paper;  and 
the  fact  that  It  retained  the  title  to  property 
described  therein  as  a  security  for  the  debt 
does  not  destroy  Its  negotiability.  Acts  1909, 
Sp.  Sess.  p.  126;  Louisville  Co.  v.  Gray,  123 
Ala.  261,  26  South.  206,  82  Am.  St.  Rep.  120; 
Same  v.  Howard,  123  Ala.  380.  26  South.  207, 
82  Am.  St  Rep.  126;  Bank  v.  Slan^ter,  08 
Ala.  602,  14  South.  545,  89  Am.  St.  Bep.  S8; 
Montgomery  v.  Crosstbwait,  90  Ala.  603.  8 
Sooth.  498.  12  L.  B.  A.  140.  24  Am.  St.  Bep. 
832;  HcGhee  v.  Importers*  &  Traders'  Na- 
tional Bank,  93  Ala.  192,  0  Sonth.  748;  Craw- 
ford's American  Negotiable  XnstrumentB.  p. 
16,  f  24.  I!bi6  denrarrera  to  plea  8  as  last 
amended  should  have  been  sustained. 

[12.11]  The  i^B,  as  framed,  cany  the 
burden  to  the  deftodant  of  diowlng  that 
under  the  contract  "between  the  parties"  the 
machine  was  to  be  "assembled  and  Installed" 
by  payee's  president,  Downs.  The  word  ''as- 
semble' is  applied  to  both  persons  and 
things;  and,  when  applied  to  a  machine  In 
the  aeaae  niw^  In  these  ideas,  carries  the 
meanliv  ttiat  the  parts  of  the  machine  wrae 
G(dlected  or  gathered  together  and  placed  In 
their  proper  relation  to  each  other  so  as  to 
cmistitnte  the  matSiine.  See  Standard  Dic- 
tionary, vol.  1.  p.  125;  Universal  Dlctloiary, 
vol.  1.  p.  836 ;  American  Amusement  Co.  t. 
Bast  Lake  Ghntea  Co.,  174  Ala.  626,  66  South. 
961.  rnie  undisimted  eridwice  shows  that  the 
defendant  gave  his  ordo:  for  the  machine  to 
Downs,  the  president  of  the  payee  corpora- 
tion, who  acted  as  an  agent  to  scriiiclt  orders. 


about  two  and  one-half  months  before  the 
machine  was  received  by  defendant;  whether 
the  order  was  in  writing  or  verbal  was  a  dis- 
puted question;  but  the  evidence  shows  with- 
out dispute  that  the  order  was  taken  from 
defendant  in  New  Decatur,  Ala.,  and  sent  in 
by  Downs  to  the  office  of  the  payee  in  Chat- 
tanooga, Tenn.,  receipt  thereof  by  the  payee 
of  the  note  being  acknowledged  by  letter 
written  April  19,  1913.  In  this  letter,  payee 
stated  that  the  machine  was  to  be  shipped  by 
May  16th.  The  machine  was  constructed  In 
Chattanooga,  and  there  loaded  on  a  car  by 
the  payee  and  shipped  to  New  Decatur  to  the 
defendant,  where  it  was  taken  trom  the  car 
by  defendant  and  set  down  by  him  in  his 
place  of  business  at  its  proper  place.  In 
packing  the  machine  for  shipment,  solaie 
slats  that  belonged  to  the  machine  and  a  door 
to  the  dram  were  packed  in  the  drum,  and  all 
that  Downs  did  before  the  notes  were  exe- 
cuted was  to  place  these  slats  In  the  groove 
provided  for  them  and  place  the  door  on  Its 
hinges.  After  this,  the  power,  which  was 
furnished  by  the  defendant,  was  applied,  and 
the  machine  was  started  and  operated  by 
Downs  for  the  purpose  of  showing  the  de- 
fendant's employes  how  to  operate  it;  and. 
after  12  boxes  of  bottles  had  been  washed, 
the  notes  were  signed  and  delivered  to 
Downs,  and  he  left  The  defendant  testified 
that  Downs  guaranteed  the  machine  to  work, 
and  about  three  weeks  after  the  notes  were 
given,  the  machine  having  proven  unsatis- 
factory, Downs  came  back,  and  had  consid- 
erable work  done  on  the  machine,  but  failed 
to  make  it  work  satisfactorily.  The  evidence 
further  tends  to  show  that  the  machine  was 
defective  and  worthless. 

We  are  of  opinion  that  this  evidence  falls 
to  meet  the  burden  assumed  by  the  pleas  to 
show  that  the  machine  was  assembled  In  this 
state  by  contract  of  the  parties ;  and  we  are 
further  of  the  opinion  that  the  facts  occur- 
ring prior  to  the  time  the  notes  were  given 
stamp  the  transaction  as  Interstate  bnslneai, 
and  in  no  way  ofDmslTe  to  the  statutes. 
Beard  t.  Union  ft  American  Publishing  Co., 
71  Ala.  60;  SIoox  Bemedy  Co.  t.  F.  M.  Cope, 
su^;  Orenshaw  v.  State  of  Arkansas,  227 
U.  S.  889.  88  8up^  Ct  294,  07  L.  Bd.  665; 
Dealer  t.  State  of  Alabama.  218  U.  S.  124,  80 
Siq>.  Ot  648,  S4  L.  Ed.  96B,  28  L.  B.  A.  (N. 
8.)  264;  Wright  t.  State,  8  Ala.  Ap».  487,  63 
South.  14:  Padgett  t.  GnlQ^  S^tt.  Ga,  11 
Ala.  App.  366, 66  South.  866. 

[14]  The  fBUJts  occurring  snbseguent  to  Ihe 
time  the  notes  were  given,  cwceding  that 
they  constituted  a  doing  of  business  In  Ala- 
bama In  violation  of  the  statutes,  would  not 
render  the  wiglnal  contract  void  in  the 
making  so  as  to  destroy  the  right  of  a  hold» 
In  due  course,  for  value,  without  notice. 
Bozeman  Allen,  supra ;  Alexander  v.  Ala. 
Western  B.  Co.,  supra. 

The  conclusions  above  announced  are  not 
in  omflict  with  the  holding  of  the  Supreme 
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Court  In  American  Amuaanent  Go.  t.  East 
Lake  Chntes  Co.,  174  Ala.  526.  66  South.  961, 
and  followed  In  Geo.  M.  Moller  Mfg.  Ca  v. 
First  National  Bank  of  Dothan,  176  Ala.  231, 
GT  South.  762.  The  defense  held  good  in 
the  first  of  these  cases  was  that  the  plaintiff, 
a  foreign  corporation,  under  contract  trans- 
ported the  material  from  another  state  and 
built  It  into  a  stmcture  on  the  defendant's 
premises,  without  qnallfTlng  to  do  bnslnees 
In  AliU>ama.  In  the  other  case,  the  con- 
tract, as  stated  In  the  <^inion  of  ttie  court, 
"corera  the  tiimieadng  of  material  and  the 
erection  of  same  In  a  qiedfled  manner,  as 
well  as  many  other  acts,  mch  as  the  cm- 
itructlon  of  a  bxick  wall,  wftlnscotbig,  tint- 
ing, and  the  doing  of  divera  other  things,  In 
addition  to  Um  soKailTliig  of  Oe  materlaL" 

We  are  led  to  thA  conelaslon  that  to  bold, 
<m  the  facts  disclosed  by  the  record  In  this 
case,  that  the  payee  corporation  was  doing 
buslDess  in  Alabama  In  violation  ot  tiie  Ctm- 
sUtutlon  and  afcatotes,  would  be  apidylng 
them  80  as  to  ctmstltiite  ui  mueosonable 
burden  in  restraint  of  interstate  ccxnmeice. 
Sioux  Remedy  Go.  t.  F.  H.  Oope,  sapra.  Tbls 
ctmcluBion  is  SDstained  the  ntterance, 
f oond  In  botli  ot  Oie  eases  above  refbrred 
to,  that  the  KppUavOfm  in  those  cases  is 
"abbmrent  to  the  Judicial  conscdenoe,"  and 
going  to  show  that  the  court  had  gone  to  the 
utmost  limit  In  allying  these  statutes. 

The  afflrmative  charge  nqnested  by  tta 
plaintift,  as  applied  to  the  Issoes  presented 
by  Ideas  2,  S,  4,  and  6,  should  have  been  glr- 
en.  The  other  laaues  In  the  case  were  prop- 
erly snbmltted  to  the  Joiy,  and  flie  afflnna- 
live  charge  on  the  whole  case,  as  i  well  as 
(Aarges  1,  ^  8,  6,  10,  and  IS,  were  properly 
refused.  On  the  Issues  as  formed,  charges 
8,  0,  12, 14,  1^  21,  and  24  wwe  pnverly  re- 
fused. 

[11]  There  was  some  evidence  tending  to 
show  that  the  payee's  agent,  in  taking  the 
order  for  the  machine,  uaed  a  written  form 
signed  by  the  pnrdiaser,  embodying  the  terms 
of  the  aale^  and  that  there  was  an  accept- 
ance of  the  order  in  this  form.  The  original 
order  was  not  offered,  but  proof  of  loss  was 
made  and  secondary  evidence  ctf  Its  contents, 
offered-  The  secondai?  evidence  tended  to 
show  that  the  contract  thus  entered  Into,  if 
such  was  the  fftct,  contained  no  stlpalatlon 
that  the  payee  was  to  do  anything  more 
than  deliver  the  machine  in  Alabama,  and 
contained  a  warranty  that  the  machine  was 
made  of  first-class  material  and  capable  of 
d<^ng  drst-class  work.  While  the  defend- 
ant did  not  podtlvely  deny  the  signing  of 
such  ordw,  his  evidence  tended  to  show  that 
be  did  not  sign  it  On  this  state  of  the  evi- 
dence, it  was  for  the  Jnry  to  determine,  not 
only  the  question  as  to  whether  such  order 
was  given,  but  what  it  contained,  and  for 
this  reason  charge  10,  as  worded,  was  In- 
vasive of  the  province  of  the  Jnry. 


[10]  Before  a  purchaser  of  a  n^otiable 
note  under  the  facts  hypothesized  in  charge 
11  can  be  protected  as  a  "purchaser  for 
valne,"  In  due  course,  it  must  be  shown  that 
the  funds  entered  to  the  credit  of  the  deposi- 
tor were,  absorbed  on  antecedent  Indebted- 
ness, or  exhausted  by  withdrawal.  Tatum  v. 
Commercial  Bank  &  Trust  Co.,  185  Ala.  249, 
64  South.  561;  Alabama  Grocery  Oo.  v.  First 
National  Bank  of  Ensley,  168  Ala.  148,  48 
South.  340,  132  Am.  St  Rep.  18;  German- 
American  Bank  V.  Lewis,  9  Ala.  App.  353,  63 
South.  741.  And  It  is  not  enough  that  a 
material  portion  of  the  funds  be  checked  mt. 
Charge  11  was  therefore  properly  refused. 

t17,  II]  The  evidence  on  the  part  of  the 
plaintiff,  as  well  as  that  offered  for  defend- 
ant, shows  that  <me  stipulation  ot  the  con- 
tract was  that  the  machine  would  do  satis- 
factory work,  and  therefore  charge  18  was 
abstract  Charge  16,  under  the  evidence,  as- 
serts a  correct  pn^msitlon  of  law  appUcaUe 
to  the  case,  and  should  have  been  ^ven. 
Charge  19  was  made  faulty  by  nsing  the 
CTpression  "assemble  the  machine  at  defwd- 
ant's  plant  in  New  Decator,  Alft."  Charge 
26  assumes  that  plaintiff  was  a  purchaser 
for  value  in  good  fidtb,  and  was  imverly 
refused. 

[II]  While  scMQie  of  the  charges  given  at 
the  Instance  of  the  defendant  could  have  been 
properly  refused  as  leaving  to  the  Jury  the 
dnt7  of  fishing  out  the  issaea,  and  others  for 
being  argumentattve,  m  And  no  xeverslhle 
error  In  giving  them.  While  It  was  not 
necessary  for  the  plalntUt,  in  his  complaint, 
to  aver  that  he  purchased  for  value,  with- 
out notice,  having  done  so,  he  assumed  the 
burdoi  <^  proving  the  issue  as  laid.  Weln- 
stein  Bros.  e£  al.  v.  Citisens'  Bank,  68  South. 
972;  German-American  National  Bank  v. 
Lewis,  0  Ala.  App.  8S2.  63  South.  741.  Un- 
der the  issues  as  formed,  ciharge  8  does  not 
misplace  the  burden  of  pmot  as  to  notice  of 
the  defenses. 

For  tibe  errors  pointed  out,  the  Judgment  o£ 
the  circuit  court  must  be  reversed. 

Beversed  and  remanded. 


POSTAL  TBLEGRAPH-OABLB  GO.  v. 
ACINDBBHOUT.    (6  Div.  88&.) 

(Court  of  Appeals  of  Alabama.   Jan.  11, 1916,) 

1.  Pbincipai.  and  Aoent  €=^22(2)— Paoor  or 
Relation— Dbciarations  of  Aoent. 

The  acts  and  declBrations  of  an  ag«nt,  or 
<me  purporting  to  be  an  agent,  are  not  admls- 
Hible  to  show  hla  agency,  in  the  abeencQ  of  in- 
dependent proof  of  agency. 

[Ed.  Note.— For  other  caaes,  see  Principal  and 
Agent  Cent  Dig.  i  40;  Dec  Dig.  «=922(2).] 

2  PBinoiFAi,  ANu  AoKirr  ^=»22(29— Pboov  of 
Relation — Declabatiohb  of  Aoent— Inos- 
fendent  evioenob. 

In  an  action  against  a  telegraph-cable  com- 
pany for  injury  from  being  run  into  by  Its  mes- 
senger boy  on  a  bicycle,  where  it  appeared  that 
the  boy  came  from  the  direction  of  defendant's 
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office,  that  defendant  was  engaged  In  deliver- ' 
ing  mesaageB  in  the  dtj  and  employed  boys 
who  used  bicycles,  that  the  boy  who  ran  into 
plaintiS  bad  on  a  cap  inscribed  "Postal  Tele- 
BTaph-Cable  Company,"  and  Jiad  in  his  hand 
an  envelope  closely  resembling  the  particular 
kind  of  envelope  used  by  defendant  ior  messages 
handled  by  it,  evidence  that  as  soon  as  plaintiff 
had  regained  her  feet,  the  bos  on.  request  re- 
fused to  give  her  his  name,  and  that  he  said  he 
was  deUvering  a  message,  was  admiasible  on  the 
issue  of  his  agency  for  defendant 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  {  40;   Dec.  Dig. 
22(2).] 

3.  TBIAL  (e=>2S5(4) -- RBQtWT  TOR  InSTBUO- 
TI0H8— NeOESSITT. 

The  party  against  whose  interest  evidence 
was  properly  admitted,  entitled  to  have  Its  con- 
sideration limited  to  the  purpose  for  which  It 
was  competent  bad  the  duty  of  asking  a  proper 
instruction  from  the  court  to  that  effect  and  It 
did  not  rest  upon  the  court  to  limit  tlie  con- 
sideration of  sudi  evidence. 

[Bd.  Note.— For  other  cases,  see  Trial,  Qent 
Diig.  S  632 ;  Dec.  Dig.  ^2SS(4).] 

4.  Evidence  <@=>1Z1G!)— Beb  GnsTA-SrATB- 
UBiTTB  or  AosnT. 

In  an  action  against  a  telegraph  comi>any 
for  personal  injuries  by  being  run  into  by  its 
messenger  boy  on  a  bicycle,  tne  answer  of  the 
boy  to  plaintiff's  question  ri^t  after  the  colli- 
ri<m  recusing  to  nv«  his  name  and  hla  state- 
ment that  he  was  ddirering  a  message  were  ad- 
missible as  a  part  of  the  "res  gestae,"  where 
such  answer  and  statement  were  the  unpremedi- 
tated accompaniments  of  the  main  facts  of  the 
occurrence,  explanatory  of  the  conduct  and  pur- 
poses of  the  participants,  and  were  iwodnoea  br 
and  instinctive  upon  the  occurrence  and  virtual- 
ly a  part  of  it  rather  than  a  retrospective  nar^ 
ration  of  any  matter  connected  with  it 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  I  308;  Dea  Dig.  ^121(2).] 

Appeal  from  Circuit  Court,  Jefferson 
Comity;  BL  C.  Crow,  Judge. 

Action  hj  Mrs.  Leila  Mlnderbont  against 
the  Postal  Telegraph-Cable  Company.  Judg- 
ment for  plalntlfr,  and  defendant  app^tls. 
Affirmed. 

Certiorari  denied.  71  South.  91. 

Cabaniss  &  Bowle^  of  Birmingham,  for  ap- 
pellaBt  A.  G.  &  BL  D.  Smith,  of  Btrming^ 
ham,  for  appellee. 

PBLHAH,  P.  J.  The  aK>elle^  as  plainUfl 
in  the  trial  court,  brought  an  action  for  dam- 
ages against  the  defendant  (appellant)  for 
personal  Injuries  alleged  to  have  been  sus- 
tained on  one  oi  tlie  streets  In  the  city  of 
Birmingham,  as  the  resnlt  of  the  plalntifrs 
having  been  injured  by  being  run  into,  or 
against,  by  a  messenger  boy  aa  a  bicyde,  in 
the  service  or  employment  of  the  defendant 
(while  acting  within  the  line  and  scope  ai  his 
duties  as  such  employ^),  engaged  in  or  about 
tlie  dellTery  of  a  message.  The  case  was 
tried  on  pleas  of  omtribatory  negligence  and 
the  gen^l  issue,  resulting  in  a  Judgment  for 
the  plaintlfl. 

The  plaintiff's  eTidmce  <m  the  trial,  in 
part,  tended  to  show  that  the  boy,  riding  a 
bicycle  and  coming  from  the  direction  of 
the  defendant's  office  In  the  dty  of  Birming- 


ham about  a  block  away,  ran  his  bicy(de  over 
or  against  the  plaintiff  while  she  was  wait- 
ing at  a  proper  and  cnstomary  place  on  a 
street  crossing  for  the  purpose  of  boardint: 
a  street  car.  It  was  also  shown  that  the  de- 
fendant, as  port  of  its  regular  business,  was 
engaged  In  receiving  and  delivering  messages 
in  the  dty  of  Birmingham  for  a  reward ; 
that  It  employed  boys,  who  used  bicycles  In 
the  transaction  of  tUs  business;  that  the 
boy  in  question,  at  the  time  of  running 
against  the  plaintiff  with  bis  bicyde,  had  on 
a  cap  bearing  the  inscription,  "Postal  Tele- 
graph-Cable Company,"  and  had  in  his 
hand  an  envelope  doeely  resembling  the  par- 
ticular kind  of  envelope  used  by  the  defend- 
ant for  messages  handled  and  delivered  by  It 

The  plaintiff,  while  tratlfylng  as  a  witness 
in  her  own  b^alf  with  reference  to  the  mes- 
senger boy  running  Into  her,  was  asked  the 
following  questions:  (1)  "Z  will  ask  yon 
what  he  said  when  you  asked  him  for  hla 
name?"  Ci)  "Just  at  the  time  you  were  In- 
jured, Mrs,  Mfnderbout  [the  plaintiff],  and  at 
the  time  yon  were  all  scrambling  up  from 
where  you  were  hurt,  did  the  boy  say  any- 
thing to  yon  concerning  the  delivery  of  his 
message;  whether  he  was  delivering  a  mes- 
sage or  not?"  To  the  first  question  the  wit- 
ness answered:  "He  refused  to  give  me  his 
name."  To  the  second  question  the  following 
answer  was  made:  "Yes ;  he  said  he  was  de- 
livering a  message."  Tlie  defendant  sepa- 
rately objected  to  each  of  these  questions  and 
separately  moved  to  ezdude  each  of  the  an- 
swers, and  duly  reserved  exceptl(ms  to  the  ad- 
verse rulings  of  the  court  in  orerruUng  ob- 
Jecttons  to  the  questions  and  In  refusing  to 
ezdude  the  answers.  The  only  errors  insist- 
ed upon  here  relate  to  these  rulings  of  the 
court  on  the  evidence.  The  basis  for  the  ob- 
jection to  this  testimony  as  being  inadmissi- 
ble Is:  First,  that  declarations  of  the  agent 
are  not  admissible  Cor  the  purpose  of  prov- 
ing agency;  and.  second,  because,  as  cen- 
tred by  appellant's  counsel,  the  ddaratlaais 
constituted  no  part  of  the  res  gestse  of  the 
transaction. 

[1]  It  is  not  to  be  doubted,  nor  Is  the  prln- 
dple  questtoned  by  iu)pellee*8  counsel  in  brief, 
that  agency  cannot  be  estaUlshed  by  the 
men  declaration  ot  an  agoit;  and  tliat,  In 
the  absence  oi  Ind^ioident  ^oof  of  the  Asea- 
cy,  the  acts  and  dedaratlfms  of  an  agent, 
<Hr  one  purportli^  to  be  an  agent,  are  not  ad- 
missible for  the  purpose  of  showing  agency. 
Postal  Telegraph-Cable  Co.  v.  Lenoir,  107 
Ala.  648, 18  South.  206;  Union  Maval  Stores 
Co.  V.  Pngh  et  al..  166  Ala.  870,  47  South.  48. 

[2]  When,  however,  tbex%  la  Independent 
proof  of  other  facts  from  whldi  the  inference 
of  agency  may  be  drawn,  the  acts  and  decla- 
rations of  one  whose  agency  la  the  subject  of 
inquiry,  though  Inconv^ent  to  establish 
agency  wh^  there  Is  no  other  evldance  of 
agency,  is  competent.  In  connecUtm  with  oth- 
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er  evidence  of  agency,  for  consideration  In 
determining  both  tbe  fact  of  agency  and  the 
scope  of  antbority.  The  direct  question  here 
presented  was  considered  and  the  mle  stated 
as  above  by  the  Supreme  Court  In  the  case  of 
Birmingham  Mineral  B,  R.  Co.  t.  Tennessee 
Coal,  Iron  &  R.  Co.  et  aL,  127  Ala.  1S7, 
145,  28  South.  079.  aivrovlngly  citing  Mc- 
Clong  V.  Spotswood,  19  Ala.  166,  Lytle  &  Co. 
T.  Bank  of  Dotham,  121  Ala.  21&,  26  South, 
a,  and  United  States  Life  Ins.  Co.  t.  Lesser, 
126  Ala.  568,  28  South.  646,  declaratory  of 
the  same  rule.  In  the  Instant  case  there  is 
ample  evidence  of  Independent  facts  and  cir- 
cumstances showing  agency,  or  affording  a 
basis  for  such  Inference,  aside  from  the  dec- 
larations, to  make  them  competent  erldenoe 
in  that  connection  for  the  purpose  (tf  deter- 
mining the  fact  ot  agency. 

[3]  The  duty  did  not  rest  npon  the  court, 
as  Insisted,  to  limit  or  qualify  the  considera- 
tion of  the  evldencfc  If  properly  admitted, 
and  if  the  vtirty  against  whose  Interest  it 
was  admitted  was  entitled  to  have  Its  con- 
sideration limited  to  the  purposes  for  which 
it  was  competent,  the  duty  rested  upon  Mm 
to  ask  a  proper  instruction  from  the  court  to 
that  effect  Hannera  t.  State,  147  Ala.  27.  41 
South.  973. 

[4]  It  is  further  cont^ded  that  the  decla- 
rations are  inadmissible  as  they  do  not  con- 
stitute a  part  of  the  res  gestse  of  the  trans- 
action. Hie  question  of  the  admissibility  of 
this  proof  as  part  of  the  ree  geetse  was 
for  the  trial  court,  and  it  should  not  be 
pat  In  error  tor  admitting  it,  unless  this 
court  would  be  Justified  in  *ffliiwing  that 
it  appears  with  reasonable  certainty  that 
tbe  dedaratlons  and  acts  admitted  were  not 
the  unpremeditated  accompaniments  of  the 
main  facts  of  the  occurrence,  explanatory 
of  tlie  conduct  and  puiposes  ct  tbe  partici- 
pants, and  were.  In  fact,  Babeeqnent  decOara- 
tiona,  10  seiwrate  bi  point  of  time  that  ttuy 
should  be  attributed  to  subsequently  formed 
motives  or  purposes.  Lnndsford  v.  State,  2 
Ala.  App.  88,  66  South.  89.  We  cannot  affirm 
tliat  016  declarations  admitted  by  tbe  court 
did  not  constitute  part  of  the  substantive 
transaction — were  not  within  the  res  gestte 
ot  the  occurrence.  We  think  tliat  they  were 
produced  by,  and  InstincttTe  upon,  tbe  oc^ 
cnrrence  to  which  they  relate  and  virtually  a 
part  of  it,  rather  than  a  restrospectlve  nar- 
ration of  any  matter  connected  with  It — 
not  the  mere  statement  of  facts  as  held  in 
memory  of  a  past  transaction.  It  is  reason- 
ably clear  that  they  sprang  out  of  the  occur-f 
reoce  and  stand  In  the  relation  thereto  of  an 
unpremeditated  result,  Instinctive  upon  the 
happening,  a  product  of  it,  fairly  precluding 
the  idea  of  de111}erate  after -formed  design  In 
making  them.  Declarations  made  on  the 
scene  of  the  transaction  immediately  after 
wards  in  the  presence  of  the  parties  may 
form  part  of  the  res  gestie,  provided  they  are 


so  closely  connected  as  to  be  vlrtnally  part 
of  tbe  entire  transaction  and  are  unpremedi- 
tated and  instinctive  upcoi  the  main  occur- 
rence to  which  they  relate,  and  serve  to  elu- 
cidate or  explain  It,  rather  than,  and  as  dis- 
tinguished from,  being  the  retrospective  nar- 
ratl(m  of  past  occurrences.  Nelson  v.  State, 
180  Ala.  83,  80  South.  728 ;  James  v.  State. 
12  Ala.  App.  16,  67  South.  773 Ala.  Great 
Southern  Railroad  Ca  v.  Hawk,  72  Ala.  112, 
47  Am.  Rep.  403.  See.  also.  Ez  parte  Westr 
em  Union  Telegraph  Co.  (Western  Union 
Telegraph  Co.  v.  Baker),  60  South.  246. 

We  think  the  court's  rulings  on  the  evi- 
dence complained  of  are  tree  from  error. 
Afflnned. 


POSTAL  TEILBOBAPE-GABLE  00.  v.  lON- 

DERHOUT.    (6  Div.  260J 
(Bopmne  Court  of  Alabama.    Feb.  10^  1916.; 

Cebtxo&abi  «=»68— Rbvibw. 

The  Supreme  Court  will  not  issue  certiorari 
to  review  decision  of  the  Court  of  Appeals  on 
the  facts,  or  in  the  application  of  the  uw  to  the 
facts,  but  will  only  revise  the  hcdding  of  such 
court  on  a  question  of  law. 

[Ed.  Note.— For  other  cases,  see  Ortiorari, 
dnt.  Dig.  Si  180-182;  Dec  Dig.  «=»68.] 

Certloran  to  Court  of  Appeals. 

Action  by  Mrs.  Leila  Mlnderhout  against 
the  Postal  Tel^raph-Cable  Company.  A 
Jndgmffiit  for  plaintiff  was  affirmed  by  the 
Court  ot  Appeals  (71  South.  89),  and  de- 
foidant  petltlmis  for  oertUvarL  Writ  de- 
nied. 

Cabaniss  ft  Bowie,  of  Birmingham,  for  ap- 
pellant A.  O.  ft  E.  D.  Smltb,  ot  Birming- 
ham, for  appellee. 

ANDERSON,  0.  J.  While  there  has  here- 
tofore been  some  division  among  the  mem- 
bers of  tbe  court  as  to  questions  that  would 
be  reviewed  by  this  court  upon  certiorari 
to  the  Court  of  Appeals,  the  rule  has  been 
laid  down  In  repeated  dedslona  and  applied 
In  many  Instances,  where  tbe  writ  was  de* 
nied  and  no  (pinion  was  prepared,  to  the 
effect  that  we  would  not  review  the  finding 
of  the  Court  of  Appeals  upon  the  facts;  or 
in  the  application  of  the  law  to  the  facts. 
Elrkwood  V.  State,  184  Ala.  9,  68  South.  990; 
Ex  parte  State,  181  Ala.  4,  61  Soutb.  53; 
Ex  parte  Savannah  Williams,  182  Ala.  34, 
South.  63 ;  Ex  parte  Western  Union  Co., 
188  Ala  451,  68  South.  88 ;  Ex  parte  Stever- 
son.  177  Ala.  384,  R8  South.  992.  In  tbe 
Elrkwood  Case,  supra,  it  was  said: 

"TUs  court  has  repeatedly  laid  down  •  •  * 
the  rule  that  It  will  revise  tbe  mllnn  of  tbt 
Court  of  Appeals  npon  certiorari  only  as  to 

?lue8tions  of  law,  and  not  upon  a  finding  of 
acts,  or  in  the  application  of  tbe  facts  to  the 
law.'* 

"We  have  repeatedly  held  tliat  this  court  will 
not  review  or  revise  the  holding  of  the  Court  of 
Appeals,  except  for  error  as  to  a  question  of 
law,  and  not  apw  a  finding  or  oonclugiDn  as  to 
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facts,  or  in  the  appHcatioD  of  the  facta  to  the 
law."    Western  Union  Case,  supra. 

"But  this  court  BeemB  to  have  made  up,  its 
mind  not  to  review  the  ridings  of  the  Oourt  of 
Appeals  on  any  point  involTuiK  a  oonstraction 
of  eridence,  evm  thoo^  there  le  no  conflict. 
Kx  parte  SteTerson,  17T  Ala.  384,  68  South. 
992.  And  in  its  latest  case  it  hns  said  that  it 
will  not  review  the  facts  'for  the  purpose  of 
revlsins  the  application  of  same  to  the  law  by 
said  Coart  of  Appeals.' "  Bz  parte  Savannui 
Williams  Case,  supra. 

"We  have  previously  held  that  this  court  had 
the  authority  to  review  and  revise  the  decisions 
of  the  Court  of  Appeals  upon  questions  of  juris- 
diction and  law.  Ex  parte  L.  &  N.  B.  B.  Co.. 
176  Ala.  631,  68  South.  815.  We  held,  how- 
ever, in  the  case  of  Ex  parte  Stererson,  177 
Ala.  384,  58  South.  992,  that  this  court  would 
not  review  or  revise  the  finding  or  condnaion  of 
the  Oourt  Appeals  upon  the  facts,  or  that  we 
would  review  the  facts  for  the  purpose  of  revis- 
ing the  applicatioQ  of  same  to  the  law  by  said 
Court  of  Appeals."   £<x  parte  State  Case,  supra. 

"In  the  observance  of  the  duty  of  8ui>ervision 
laid  upon  the  Supreme  Court  by  section  140  of 
the  GonstltDtion,  the  Supreme  Court  will  not, 
under  any  cireumstaneea,  review  or  revise  the 
findings  or  condurioni  of  the  Coart  of  Appeals 
uiwn  the  matters  or  issues  of  fact  only,  nor 
review  or  revise  the  findings  or  coDcIusionB  of 
the  Court  of  Appeals  upon  matters  or  issues  of 
taet  only,  with  the  view  to  the  ascertainment 
or  determination  whether  legal  principles  ap- 
plied by  that  coart  to  the  dedsion  of  the  ap- 
peal should  have  been  applied  thereta"  Stever- 
son  Case,  supra. 

In  the  brief  of  the  applicant  for  the  writ, 
ap<Hi  application  for  rehearing  in  the  Court 
of  Appeals,  and  which  is  also  presented  in 
support  of  the  appllcatiott  for  the  writ  of 
certiorari,  we  find  the  following  statement: 
"For  the  most  part  we  do  not  question  the 
statemrats  set  out  in  the  opinion  of  this  court 
affirming  the  verdict  and  judgment  of  the  lower 
court  with  reference  to  die  general  rules  of  law 
governing  the  decision  of  the  question  as  to  what 
IS  and  what  is  not  a  part  of  the  res  gestee.  M'e 
do  most  respectfully  and  earnestly  insist,  how- 
ever, that  the  rules  of  law  therein  set  out  are 
not  properly  applied  to  the  declaration  under 
discuBsioa." 

This  statement  and  contention  presents 
a  point  not  reviewable,  and  which  Is  exclud- 
ed from  the  revisory  powers  of  this  court 
under  the  role  above  quoted,  and  the  wzit 
Is  denied. 

Writ  denied. 

SAXRB,  SOMEBVILLB^  and  OABDNBB, 
JJh  concur. 

WABBEN  et  aL  r.  CROW.   (7  Div.  746.) 
(Supreme  Ooart  of  Alwhwmi.  Feb.  S,  1016.) 
1.  IteroBHATiON  or  InsnDWCHTs  ^36(1)— 

MORTGAOK— SUFFICIENCT  OF  BUX. 

A  bill  for  the  reformation  and  foreclosure 
of  a  mortgage,  executed  by  the  defendants  and 
transferred  to  the  plaintiff,  making  the  mortgage 
an  exhibit,  and  averring  that  a  mistake  was 
mode  in  the  description  of  the  real  estate  in- 
teniled  to  he  conveyed  by  the  mortgage,  giving 
the  description  as  ccmtained  therein,  and  aver- 
riuR  that  it  failed  to  include  about  87  acres, 
omitted  therefrom  by  Inadvertence  or  mistake 
on  the  part  of  the  draftsman,  describing  the 
property  as  It  should  have  been  described  ac- 
cording to  platatUTs  contention,  and  averring 


that  such  was  the  express  intent  of  the  parties, 
describing  the  realty  which  was  intended  to  be 
conveyed,  and  averring  that  a  correct  descrip- 
tion thereof  was  shown  by  a  idat  of  the  laud 
submitted  to  the  draftsman  as  a  description  of 
the  realty  intended  to  be  conveyed  woen  the 
mortgage  was  drawn,  was  sufficiently  definite  to 
show  the  land  couveyed,  the  land  omitted,  and 
the  intention  of  all  the  parties  with  respect  to 
it  whoi  executing  die  mortgage,  and  good 
against  a  demurrw. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  if  141.  143,  146; 
Dec.  Dig.  €=536(1).] 

2.  Plbadino  «=»34(4)— GoiTflTBVOTXON 

Aqainst  Pueadxk. 

A  pleading  is  to  be  coiislrued  most  stnmg- 
It  against  the  pleader,  yet  the  language  used 
should  be  giv«i  a  reasonabto  construction. 

[Ed.  Note.--For  othu  cases,  sea  Fleadlnb 
Dec.  Dig.  «s>34(4),3 

Appeal  tmra  Chancery  Ccmrt,  De  Kalb 
County:  James  El.  Horton,  Jr.,  Chatacdlor. 

Bill  by  J.  O.  Orow  agaiost  T.  U.  Wai^ 
ren  and  others.  From  a  decree  overruling 
a  demurrer  to  the  bill,  defeiidants  appeal. 
Affirmed. 

M.  W.  Howard,  of  Birmingham,  and  Isbell 
ft  Scott,  of  Ft  Payne,  for  appellants.  Davla 
ft  Baker,  of  Ft  Payne,  for  appellee. 

GABDMER,  J.  BiU  by  appellee  for  refor- 
mation and  foreclosiire  of  a  certain  mor^ 
gage  executed  by  appellants  to  one  Goodhue, 
which  said  mortgage  was  duly  transferred 
to  appellee.  Demurrer  to  the  blU  waa  over- 
ruled; hence  this  a.ppeaL 

[1,  S]  The  only  In^tence  of  counsel  for 
appellants  la  that  the  bill  la  Insufficient  In 
Its  averments  to  the  effect  that  It  was  the 
intention  of  the  parttea  at  tlie  time  of  the  ex< 
ecutlon  of  the  mortgage  that  the  land  In 
question  be  Inc^inded  therein.  While  It  la  a 
well-settled  rule  that  the  pleading  Is  to  be 
construed  most  strongly  against  the  pleader, 
yet  the  language  used  should  be  given  a  rea- 
sonable construction.  We  are  of  the  opin- 
ion that  the  demurrer  was  properly  over- 
ruled.  A  copy  of  the  mortgage  is  made  an 
exhibit  to  the  bllL  The  fourth  paragraph 
avers  that  a  mistake  was  made  In  the  de- 
scription of  the  real  estate  of  Isaac  C.  J. 
Warren  Intended  to  be  couveyed  by  said 
mortgage.  The  description  of  the  same  as 
appears  In  the  mortgage  la  then  given,  and 
It  iB  also  averred  that  this  description  fails 
to  Include  about  37  acres,  which  was  omitted 
therefrom  by  inadvertence  or  mistake  on 
the  part  of  the  draftsman  of  the  mortgage. 
The  fifth  paragraph  describes  the  property 
as  it  should  have  been  described  according 
to  the  contention  of  oomplaluant,  and  con- 
cludes witii  the  averment  In  substance,  that 
such  was  the  express  Intention  and  under- 
standing of  all  the  parties.  Paragraph  6 
also  purports  to  give  a  correct  description  of 
the  real  estate  which — to  use  the  language 
of  said  paragraph — ^"was  agreed  and  intend- 
ed to  be  conveyed  In  said  mortgage  deed.* 
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It  Is  also  averred  In  the  dghtb  iwragraph 
that  a  correct  description  of  said  real  estate 
Is  shown  by  a  plat  of  the  land  made  by  a 
certain  surveyor,  which  "said  plat  was  sub- 
mitted to  Ghas.  M.  T.  Sawyer,  the  drafts- 
man of  said  mortgage,  by  the  respondents,  as 
a  description  of  the  real  estate  intended  to 
be  conveyed  in  said  mortgage,  at  the  time 
and  before  said  mortgage  was  drawn." 

Other  averments  not  here  noted,  in  con- 
nection with  those  above  stated,  make  the 
bill  sufficiently  definite  to  show  the  land  con- 
veyed and  that  omitted,  and  the  intention  of 
all  the  parties  with  respect  to  the  same  at 
the  time  of  the  execution  of  said  mortgage. 
We  conclude,  therefore,  that  the  decree  over- 
ruling the  demurrer  is  correct,  and  the  same 
is  accordingly  affirmed. 

Affirmed. 

ANDEBSON.  0.  J.,  and  SATBE  and  SOM- 
BBVIIXB,  JJ.,  concur. 


FRANKLIN  T.  SNOW  et  aL  (6  Div.  997.) 
(Snpceme  Court  of  Alabama.   Feb.  10,  1916.) 

1.  AnVBBBE    POffiBSaZON     «S9ll4(l)  —  WXIiD 
Ii&N  DS— E  VIDBNOE. 

Although  acts  of  ownerahip  on  wild  land 
onder  coI<h-  of  title  need  not  be  frequent  or  ex- 
tensive, mere  removal  of  sawlogs  and  rails  in 
the  abHDce  of  a  showing  of  frequency  or  time 
of  removal,  is  Insufficient  to  establish  title  by 
adverse  possession^  even  when  coupled  with  tes- 
timony of  two  witne&aes  that,  so  far  as  tliey 
knew,  the  claimant  had  scde  possession. 

[Bd.  Note.— For  other  cases,  see  Adverse  Poa- 
Httbon.  Cent.  13^  H  682,  683;  Dec.  Dig. 
U4(1).J 

2.  Advbbsb  PoamfwiON  «s»6S(7)— Tttlb  bt 
Pkescbiftion. 

Title  to  wild  lands  by  adverse  possession  for 
10  years  under  an  agreement  of  the  owner  to 
tionvey  to  claimant  cannot  be  aided  by  prescrip- 
tion, converting  an  equitable  title  into  a  legal 
title,  since  that  presumption  arises  only  in  sup- 
port of  peaceable  possesidon  under  claim  of  ti- 
tle for  W  years. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  M  854^7 ;  Dec  Dig.  «=> 
63(7).] 

8.  PABTinon  ($=362  —  Puadino — Defense— 
EqniTABLB  Title  of  Defkhda.nt. 

Where  a  deed,  void  as  a  conveyance,  if  val- 
id as  an  agreement  to  convey,  passed  to  the  de- 
foidant  the  exclusive  equitable  interest  In  the 
land,  his  failure  to  alleee  the  equitable  interest 
and  to  pray  for  equitable  relief  precludes  con- 
sideration of  his  equitable  title  as  a  defense  to 
a  suit  for  sale  of  the  land  and  distribution  of 
the  proceeds. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  8S  178-181 :  Dec.  Dig.  €==>62.1 

Ap];)eal  from  Circuit  Court,  Walker  Coun- 
ty;  J.  J.  Curtis,  Judge. 

Action  by  Henry  C.  Snow  and  others 
against  Jack  Franklin.  Judgment  fpr  plain- 
tifts,  and  defendant  appeals.  Affirmed. 

BanUwad  ft  Baakhead,  pt  Jasper,  for  ap- 
pellant. Davis  ft  Fits,  of  Jasper,  for  aKiel- 
lees. 


SOMEBVZLI^E,  J.  The  Mil  Is  died  by  cer- 
tain heirs  of  Jane  Franklin  against  her  son. 
Jack  Franklin,  for  a  sale  for  distribution  of 
a  certain  tract  of  land  owned  by  her  in  her 
lifetime.  The  answer  denies  that  complain- 
ants own  any  interest  in  the  land,  and  avers 
that  respondent  owns  "the  entire  Interest" 
therein.  The  evidence  shows  that  Jane 
Franklin  owned  the  land  by  virtue  of  a  gov- 
ernment patent,  and  that,  In  ccmslderation  of 
Jack  Franklin's  advancement  of  9100,  with 
whi(A  she  procured  the  patent,  she  agreed  to 
make  him  a  deed  to  the  land,  which  she  did 
by  a  writing  dated  and  delivered  to  Mm  in 
December,  1886.  This  deed  is  signed  by 
mark  only,  Is  without  attestation,  and  the 
certiflcate  of  acknowledgment,  though  filled 
In  by  the  notary,  is  not  signed  by  him.  It  la 
conceded  that  this  deed  did  not  convey  the 
legal  title  to  the  land.  Respondent  claims, 
however,  that  he  has  acquired  the  1^1  title 
by  adTfirae  possesskni,  and  also  preacrip' 
tion. 

[1]  It  appears  that  the  land  is  wooded,  un- 
fenced,  and  not  Improved  for  cultivation,  and 
that  no  one  has  ever  occupied  It  Respond- 
ent says: 

"Since  the  execution  of  the  deed  I  have  bad 
possession  of  the  land.  I  have  used  timber  off 
of  the  land,  have  used  sawlogs  off  of  It  for  tlte 
sawmill,  have  gotten  rails  off  of  the  land,  and 
have  paid  taxes  continuously  on  it  since  the 
execuQon  of  the  deed." 

Two  other  witnesses  say  that,  at  far  M 
they  know,  respondent  bad  had  possession  of 
the  land ;  bat  it  does  not  appear  that  tbey 
know.  AlttiougSi  acts  of  ownership  on  wild 
land  need  not  be  so  frequent  or  extensive,  if 
d<me  under  color  of  tttl^  as  would  be  requir- 
ed wlthont  It,  In  order  to  amount  to  a  dis- 
seisin of  die  true  owner  (Woods  v.  Monteval* 
10  Oo.,  84  Ala.  060.  S66,  8  South.  475,  5  Am. 
St  B«p.  898),  y«t  the  evidence  quoted  falls 
very  tar  short  of  b^g  snffld^t  In  any  case 
to  show  an  adverse  poseession  of  this  land  by 
respondent  continnoosly  for  10  years.  The 
only  acts  shown  are  the  removal  of  sawlogs 
and  rails;  how  many,  or  how  frequently,  or 
when,  b^g  laft  oitiredy  to  conjecture.  The 
reQKmdent  says,  It  Is  tnie,  tbat  he  has  had 
possession  of  the  land  since  the  execution  of 
the  deed.  But,  aside  from  the  ambiguity  of 
this  language,  bis  speclflc8tl<m  of  his  acts  of 
ownership  llmitB  and  defines  the  scope  of  his 
general  claim,  snd  neutralizes  its  otherwise 
prima  fade  sufficiency.  So.  By.  Co.  v.  Hall, 
145  Ala.  227,  41  South.  IBS. 

[2]  Nor  can  prescription  aid  respondent* a 
title  by  the  presumption  that  an  equitable 
title  has  been  converted  Into  a  legal  title; 
for  that  presumption  arises  only  In  support 
of  a  peaceable  possession  under  daim  of  title 
for  20  years.  Woodstock  Iron  Ga  v.  FuUen- 
wider,  87  Ala.  584,  6  South.  197, 18  Am.  St 
Rep.  73;  Kdly  v.  Hancock,  7S  Ala.  229;  1 
Grecnl.  Bv.  aetb  Ed.)  146,  147.  The  occa- 
donal  removal  of  Umbo-  or  rails  is  not  suffl- 
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dent  for  tbis  purpose.  Alexander  t.  Savage, 
00  Ala.  383.  8  Sontb.  9G. 

CS]  If  it  be  conceded  that  Jane  FranUln's 
deed  to  respondent,  ttaongh  Told  as  a  convey- 
ance, was  neTortheless  a  valid  agreemoit  to 
convey,  and  passed  to  bim  an  exdndve  eonl- 
table  Interest  In  tbe  land,  still,  since  tbe  an- 
swer does  not  aver  an  equitable  interest, 
and  no  rl^t  to  relief  under  such  a  daim  is 
asserted,  it  la  not  here  available  In  bar  of 
complainants'  right  to  a  sale  for  distribution. 

"Id  the  absence  of  any  allegation  in  tbe  plead- 
ings specially  referring  to  equities,  or  to  an 
equitable  title,  it  must  be  assumed  that  only 
tbe  legal  title  Is  in  issue,  and  that  it,  when 
established,  must  prevaiL"  30  Oyc  246.  246; 
16  Cyc.  403. 

"If,  on  a  bill  for  partition,  the  deCendant 
wishes  to  avail  himaeU  of  an  equitable  defense, 
as,  for  instance,  a  defense  arising  under  a  con- 
tract for  purchase,  be  should,  to  entitle  himself 
to  bis  defesHe,  file  a  cross-bill,  or,  under  our 
system,  set  it  op  in  his  answer  in  the  nature  of 
a  cross-bill,  with  a  prayer  for  such  relief  as 
be  may  daim  to  be  entitled  to."  OUrer  v. 
Jemlgan,  49  Ala.  41,  44. 

On  the  evidence  before  him.  tbe  chancdlor 
did  not  err  In  granting  the  rdlef  prayed  for, 
and  the  decree  wiU  be  affirmed. 

Affirmed. 

ANDEK80N.  a  J.,  and  UAYTIELD  and 
THOMAS,  J X,  eonenr. 


PHILLIPS  V.  8H01TS.   (8  Div.  106.) 
(Suprone  Court  of  Alabama.    Feb.  8,  19160 

1.  APPKAI.  AKD  BbROB  ^1068(2)— EtASHLSSS 
EBBOS— BXOLITSION  OV  BVXDBNCBi. 

Brror  in  tbe  exdusion  of  testimony  upon 
a  witness'  direct  ezaminatlMi  may  be  cured  by 
his  answers  to  the  same  effect  upon  croea-ezam- 
ination. 

[Ed.  Note.--For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4301 ;  Dec.  Dig.  «=»1058(2).] 

2.  Appeal  anu  Ebbob  4»1067(1)— Habioass 
Ebbob— Exclusion  or  EvideKcb. 

In  ejectment,  where  the  undisputed  evi- 
dence showed  that  defendant  was  in  possession 
of  land,  other  than  that  in  dispute,  at  a  partic- 
ular time,  the  exdusion  of  evidence  relatmg  to 
his  possession  of  sncb  other  land«  if  erroneous, 
was  harmless  as  merely  cnmnlative  on  a  fact  not 
in  dispute. 

[Ed.  NotoL— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  St  4194-4196;  Dec.  Dig.  «s> 
1057(1).] 

3.  Tbial  «s»%^BBOBFnoN  ov  Evidbnob— 
BsrusAi,  or  Monon  to  Stbieb— PBoPBinrT. 

Where  a  witness  testified  to  a  fiict  several 
times  withoQt  objection,  the  court's  refnaal  to 
sustain  a  motion  made  at  the  dose  of  all  the 
evidence  to  ezdude  such  evidence  was  not  er- 
roneous, since  the  evidence  ^lonld  have  beoa 
obiected  to  when  the  question  was  asked  or  the 
evidence  givui. 


4.  Appkat.  and  Ebbob  «=>1033(8)~-Habiclvbb 
Ebbob— Aduibsion  or  Evidenob. 

In  ejectment  the  admission  of  evidence 
tending  to  show  that  defendant  exerdaed  acts 
of  ownership  over  tbe  land  was  harmless  as  to 
him. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Oent  Dig.  ff  406^  4066 ;  Dec.  IHs.  ^» 
1083(3).] 


6.  Appbazi  AiTD  Ebbob  «S31015(2)— Bxvnw— 
New  TBiAl>-RBFuaAL— Pbopbiett. 

In  ^ectment,  where  there  was  a  coofiict 
in  tbe  endaice  as  to  the  defense  of  payment  of 
the  mwtgage  debt,  through  foredosnre  of  whidi 
plaintifl  claimed*  and  defttue  <rf  adverse  pos- 
geasioD,  the  overruling  of  the  motion  for  new 
trial  after  verdict  for  p^intifl  was-proEWr. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  8860-3866;  Dee.  I^.  4=s> 
1015(i).] 

Appeal  fn»n  (^rcutt  Oonrt,  Marion  Ooun- 
ty ;  0.  P.  Almon,  Jndga 

Ejectment  T,  Z«.  Sbotts  agal3tiat  j.  B. 
Phillips.  Judgment  for  plalutlfl,  and  defend- 
ant appeals.  Affirmed. 

Testifying  as  a  witness,  J.  E.  Phillips  said 
that  the  deed  was  executed  by  Oummlns  and 
wife  to  him  In  February,  1899,  and  tbe  deed 
was  given  to  him  by  John  Cummins,  lliat 
Ganunins  was  in  possession  of  the  land  whoi 
he  gave  him  the  deed,  and  that  witness  went 
In  possession  after  he  got  the  deed.  Plaintiff 
asked  tbe  witness  this  question:  "How  mudi 
did  you  pay  for  it?^  Objection  was  sustain- 
ed, and  this  furthn  quoUon  was  asked  by 
defendant:  "During  lliat  time  yon  darned 
to  own  It?"  Witness  answered:  "Tes.  sir; 
I  own  it,  and  have  bem  in  pMsesatoo.*' 
Plaintiff  objected  to  tbe  answer  ot  witness, 
"I  own  it,"  and  moved  to  ezdude  It,  and  the 
court  sustained  the  motion.  Defendant  then 
asked  the  witness:  "Have  yon  held  It  since 
yon  bought  it  dalming  to  own  it!"  And  wit- 
ness answwed:  "I  thought  I  owned  iL" 
This  answer  was  exduded  on  motion  of  plain- 
tiffs connad.  Defendant's  conns^  then  ask- 
ed the  witness:  "Did  yon  recognise  Shott's 
tltlef  Objection  was  sustatned  to  ttiis  qnes- 
tioa  It  appears  that  In  ottisr  parts  of  tiie 
witness*  testimony  that  he  stated  that  he 
owned  the  land  and  did  not  recognise  Kiott's 
title,  and  that  nobody  dse  had  been  in  possea- 
Bion.  Plaintiff  claimed  through  a  mortgage 
executed  to  him  in  May.  1897,  by  Jdwi  and 
Mary  Oummlns,  foreclosure  of  said  mortgage, 
and  a  deed  from  Shotts  to  himself  on  Janu- 
ary 2,  1899,  under  the  power  contained  In 
the  mortgage.  Other  evidence  was  Intro- 
duced showing  a  foredosure  under  power; 
also  a  mortgage  from  D.  T.  and  S.  O.  God- 
dard,  and  a  foredosure  of  that  mortgage. 
Defendant  claimed  through  a  deed  from  T. 
Ij.  Shotts  and  wife  to  John  Cummins,  exe- 
cuted December  31,  1896,  and  from  John 
Cummins  and  wife  to  bimsdf,  executed  Feb- 
ruary 21,  1899.  together  with  advwse  pc»- 
seaslon. 

A.  H.  Oarmichael  and  KiriE  &  BaUier,  aU 
of  Tuscnmbla.  for  appdlant  B.  B.  &  K.  V. 
Fit^  of  Hamilton,  for  sjipdlee; 


ANDBBSON,  C.  3.  [1]  Hie  errors  com- 
plained  of  In  the  exclosltm  of  certain  state- 
ments of  the  defendant,  J.  B.  nillUps,  while 
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a  witness  upon  direct  examination,  If  error, 
was  fally  cured  by  bis  answers  upon  cross- 
examination  and  whkdt  were  not  excluded. 

[2]  Assignment  of  enor  2%,  tm  a^ed  In 
brief,  says: 

"Tlie  court  erred  in  refusing  to  allow  the  wit- 
nms  Hiram  Davis  to  state  who  was  in  posses* 
■km  of  the  land  in  the  year  1909." 

This  witness  testified  that  be  coltlTBted  the 
land  In  dlspnte  the  year  1909,  end  the  only 
objection  we  find  to  any  of  the  evldoice  of 
thia  said  witness  was  as  to  who  had  the 
AmoM  land  that  year— qnlte  a  dUteroit  gnea- 
tlon  from  Uia  tme  asaigiied  as  error.  More- 
over, the  nndlqmtad  eridence  diowed  that 
the  d^iendant  was  In  posiession  of  the 
Anold  land  at  this  time,  and  the  ezdnslon 
of  Oils  evidence,  even  If  It  related  to  the 
Arnold  land  instead  of  the  land  In  dispute 
was  wltbont  injury,  as  it  was  merely  cnmn* 
lative  of  an  nndispnted  fact 

[S,  4]  We  cannot  put  the  trial  court  in  er- 
ror fOr  falling  to  sustain  a  motion  to  exclude 
the  evidence  of  the  defendant  that  he  made  a 
deed  to  the  land  to  Haley.  In  the  first  place, 
the  witness  testified  to  this  fact  several 
times,  and  there  seems  to  have  been  no  ob- 
jection wliatever  at  the  time,  and  the  motion 
to  exclude  this  part  of  the  evidence  appears 
not  to  have  been  made  nutU  the  close  of  all 
the  evidence.  If  this  evidence  had  been  bad. 
It  should  have  been  objected  to  when  the 
question  was  asked  or  when  the  evidence 
was  0ven.  Moreover,  the  witness  also  testi- 
fied that  Haley  deeded  it  back  to  him,  and 
that  he  never  gave  up  his  possession  to 
Haley,  and  this  evidence  was  rather  bene- 
ficial than  detrimental  to  the  defendant,  as  it 
showed  that  he  was  exercising  acts  of  owner- 
ship of  the  land.  We  have  examined  all  the 
charges  complained  of  as  given  for  the  plain- 
tiff, and  find  that  they  are  all  abstractly  cor- 
rect, and,  if  they  were  misleading  for  not  in- 
cluding the  possession  of  the  defendant's  ten- 
ants or  in  not  tacking  the  possession  of  the 
defttidant  to  others,  or  in  any  other  respect, 
they  could  have  all  been  cleared  up  by  coun- 
ter charges.  Indeed,  such  charges  were  glvrai 
at  the  request  of  the  defendant 

[S]  We  do  not  think  that  the  trial  court 
erred  in  overruling  the  motion  for  a  new  tri- 
al, as  there  was  a  conflict  in  the  evidence  as 
to  the  payment  of  the  mortgage  debt,  as  well 
as  to  the  d^^dant's  adverse  possession  for 
ten  years,  as  several  witnesses  testifled  that 
the  land  was  not  used  or  cultivated  during 
some  ot  the  time  of  which  defendant  claimed 
to  have  raited  It  and  bad  some  of  It  cultivatr 
ed  through  tenants. 

The  Judgment  of  the  Glicnlt  Oooit  Is  af- 
firmed. 

Affirmed. 

MAXFIELD,  SOHBBVILLB,  and  THOM- 
AS, JJ.,  ctmenr. 

4ta»rorottwr 


CLARK  V.  WATSON.    (4  Div.  615.) 
{Supreme  Court  of  Alabama.    Feb.  10,  iBlQ.) 

1.  Taa    ®=»9  (7)— COKPDTATIOK— EXCLUniNO 

FiBST  OB  Last  Dat. 

A  bill  of  exceptions,  not  pnsented  to  the 
trial  judge  until  June  28<h  was  more  than  90 
days  from  March  29th.  the  date  on  which  judg- 
ment was  rendered,  and  would  be  stricken  on 
motion  of  the  appellee. 

[Ed.  Note.— For  other  cases,  see  Time,  Cent. 
Dig.  H  26,  82;  Dec  Dig.  «s»»(7).3 

2.  JUDGUBNT  «Sb2SS<1)   —   GOHFOBHITT  TO 

Pbateb  fob  Rbubf. 

In  such  cases  as  ejectment  and  detinue, 
where  the  amount  recoverable  Is  liquidated  and 
necessarily  increases  by  mere  lapse  of  time  aft- 
er the  suit  is  filed,  the  plaintiff  may  recover  the 
full  amount  due  to  the  date  of  the  Judgment,  al- 
though a  smaller  sum  is  claimed  as  interest  or 
damages  in  the  complaint 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent.  Dig.  i{  443,  444 ;  Dec.  Dig.  «:9253(1).] 

Appeal  from  Circuit  Court,  Goieva  Coun- 
ty ;  H,  A.  Pearce,  Judge. 

Ejectment  by  D.  L.  Watson  against  J.  R. 
Clark.  Verdict  and  Judgment  for  plaintiff, 
and  d^^oidaut  appeals.  Affirmed. 

B.  H.  Hill,  of  Dothan,  and  J.  Lee  H<Aloway. 
of  Montgomery,  for  appellant  W.  O.  Mulkegr. 
of  Geneva,  for  appellee. 

SOMERVILtE,  J.  [1]  It  appears  that  the 
bill  of  exceptions  in  this  record  was  presented 
to  the  trial  Judge  on  June  28th,  and  that  the 
Judgment  appealed  from  was  rendered  on 
March  29th  preceding.  As  it  was  not  present- 
ed within  90  days,  as  prescribed  by  law.  It 
must  be  stricken  on  the  motion  of  aiqpellee. 
A  case  involving  a  aimllar  calculation  between 
March  and  June  will  be  found  In  Deason  v. 
Gray,  189  Ala.  672,  66  South.  646. 

[2]  No  errors  are  assigned  on  the  record 
proper,  except  it  Is  suggested  that  as  the 
complaint — which  is  In  ejectment—claims 
only  ^100  damages  for  detention,  and  the 
verdict  and  Judgment  are  for  $160,  the  Judg- 
ment ought  to  be  now  reduced  to  the  amount 
claimed.  It  is,  of  course  the  general  rule 
that  a  plaintiff  cannot  recover  more  than  he 
claims.  But  to  this  rule  there  Is  a  well-set- 
tled exertion  In  such  cases  as  debt;  detinue, 
and  ejectment  where  the  amount  recoverable 
Is  liquidated  and  necessarily  increases  by 
mere  lapse  of  time  after  the  suit  is  filed, 
which  allows  the  plaintiff  to  recover  the  full 
amount  due  to  the  date  of  the  Judgment,  al- 
thnngh  a  smaller  sum  Is  claimed  as  interest 
or  damages  In  the  complaint  McWhorter  v. 
Standlfer,  2  Port  519;  EUlott  v.  Smith,  1 
Ala.  74;  Bumpaas  v.  Webb.  8  Ala.  US;  Pool 
V.  Devera,  30  Ala.  672. 

Under  this  exception,  the  complaint  in  this 
case  supports  the  verdict  and  Judgment  and, 
no  error  being  apparent;  the  Judgment  most 
be  affirmed. 

Affirmed. 

ANDERSON,  O.  J.,  and  MATFOILD  and 
THOMAS,  JJ.,  cmicur. 
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BBAD  T.  STATE.   (4  DIt.  60ft0 
(Sapreme  Oomt  of  Alabama.   E^b.  10,  1016L) 
L  OKoanAL  Law  «s3Q69(5)— Contxnuanob— 

Vabiancb  in  Nauz  of  venireman. 

VnAer  seetton  32  of  the  jury  law  (Acta 
Sp.  SesB.  lUOO,  p.  820).  ptovtdint  that  if  there 
Is  a  mistake  in  the  name  of  any  juror  drawn 
or  summoQed,  it  shall  not  be  sumcieut  ground 
to  quash  the  venire,  or  to  continue  the  case, 
the  fact  that  oae  of  the  Teniremen,  named 
"Walker  L,  BrookSj"  was  drawn  and  summoned 
under  the  name  of  "Walter  U  Brooks,"  and  so 
noted  in  the  copy  served  on  the  defendant  in 
the  absence  of  proof  to  the  contrary,  would  be 
presumed  to  be  merely  a  mistake,  not  justifying 
a  continuance. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1315;  Dec  Dig.  «=»589(5).] 

2.  Cbiihnal  Law  «==>40G(1),  SIO—Evidencb 
—Confessions   Distinguished  fbou  In- 

OVLPATOSY  ADUIBSIONS. 

'There  is  a  well-deSned  distinction  between 
Inculpatory  admissions  by  a  defendant  of  col- 
lateral facts  and  confessions  or  admissions  in 
the  nature  of  confessions  of  actual  guilt. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Big.  §8  785,  8W,  895,  1139-1146; 
Dec.  Dig.  .&=>406(1),  616.] 

a  Oeuonai,  Law  «=>409  —  Evidence  —  In- 

0UI.PATOET  AOHISaiONS— PeEDICATE. 

Defendant's  conversations  with  the  state's 
witnesses  in  the  nature  of  inculpatory  admis' 
sions  of  collateral  facts,  and  not  confessions  of 
guilt,  prima  facie  voluntary,  .were  admissible 
tfithout  a  predicate  of  voluutariness. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {§  918,  919,  972;  Dec  Dig. 
«=»409.1 

4.  Cbiuinal    Law    «=»511(1)  — Aoooupuoe 
^^tiiiont— cobsobobation . 

Under  Code  1907.  i  7807.  evidence,  in  a 
prooecutioii  for  homtdde,  held  to  warrant  a 
convictlcm  Independently  of  acctnnplioe  tntl- 
mony. 

[Ed.  Not&— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |  1128;  Dee.  Dig.  «s>511(l).] 

5.  Cbihinax.  Law  «=»780(4)  —  Tbiai.  —  In- 

STRUcnOV— COBBOBORATIOH. 

In  such  case,  an  Instruction  that  there  was 
mfficient  corroboradre  evidence  of  the  accom- 
plice to  submit  the  question  of  guilt,  and  that 
the  question  whether  such  evidence  had  been 
■nffiaeutly  corroborated  to  warrant  a  convic- 
tion was  for  the  jury,  was  proper. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Iaw,  Cent  Dig.  |  1SG2;  Dec.  Dig.  ^780(4).] 

Appeal  from  Oircult  Court,  Bullock  Coun- 
ty; H.  SoUle,  Judge. 

Butler  Bead  was  convicted  of  homicide, 
and  he  appeala  Affirmed. 

T.  S.  Fmzer,  of  linlon  Spring  for  appel- 
lant W.  L.  Martin,  Atty.  Gen.,  and  J.  P. 
Mudd,  Asst.  Atty.  Gen.,  for  the  State. 

SOMEKVILLE,  J.  [1]  One  of  the  venire- 
men, Walker  L.  Brooks,  was  drawn  and  sum- 
moned under  the  name  of  Walter  L.  Brooks, 
and  waa  so  noted  in  the  copy  served  on  de- 
fendant Defendant  seasonably  moved  for 
a  continuance  of  the  cause  on  this  ground, 
which  motion  was  overruled.  He  moved  the 
court  to  Quash  the  venire  on  the  grounds  that 
tlie  Jury  list  was  not  propenjr  selected  by 
the  coomilssloners,  and  that  they  did  not 


pni^  the  Jury  box  of  names  niegaUy  i^ced 
therein.  Defendant's  rights  with  rewect  to 
this  venire,  no  fraud  or  corruption  appearing, 
were  qnallfled  by  section  S2  <tf  the  Jury  law 
(Special  Sess.  Acts  1909,  pp.  800,  S20).  as 
follows: 

"It  the  sheriff  fails  to  aninmon,  or  any  juror 
summoned  fail  or  r^ose  to  attend  the  trial,  or 
Ihere  is  a  mistake  in  the  name  of  any  juror 
drawn  or  summoned,  none,  or  all,  of  these 
grounds  shall  be  safficient  to  qua^  the  venire  or 
to  continue  the  case." 

Id  the  absence  of  proof  to  the  contrary,  it 
must  be  presumed  that  the  variance  com- 
plained of  was  merely  a  mistake,  and  defend- 
ant's motions  were  therefore  properly  over- 
ruled. 

[2]  There  Is  a  well-defined  distinction  be- 
tween Inculpatory  admissions  by  a  defendant 
of  collateral  facts,  and  confessions,  or  admis- 
sions la  the  nature  of  confesstonSi  of  actual 

guilt 

[S]  In  the  formw  class  of  cases  no  predi- 
cate ot  voluntariness  need  be  laid  in  order 
to  render  the  admissions  admissible  in  evi- 
dence. McGehee  r.  State,  171  Ala.  10,  21,  55 
South.  160.  Defendant's  several  conversa- 
tions with  state's  witnesses,  which  were  in- 
troduced against  him,  were  in  no  sense  con- 
fessions of  guUt;  and,  being  prima  facie  vol- 
untary, they  were  admissible  without  the 
predicate.  It  Is  therefore  not  necessary  to 
consider  the  sufficiency  rel  non  of  the  predi- 
cates offered. 

[4,  S]  The  chief  question  presented  by  the 
record  la  whether  the  testimony  of  the  state's 
witness,  Jim  Thomas,  who  was  confessedly 
an  accomplice,  and  who  testified  directly  to 
defendant's  commission  of  the  murder,  was 
corroborated  by  any  other  evidence  "tending 
to  connect  the  defendant  with  the  commission 
of  the  olCense,"  as  required  for  bis  conviction 
by  section  7897  of  the  Code  On  the  theory 
that  there  was  no  such  corroboration,  defend- 
ant requested  the  general  affirmative  charge, 
which  was  refused  by  the  trial  Judge.  A  crit- 
ical ezamluation  of  Uie  evidence  convinces  us 
that  this  charge  was  properly  refused,  (1) 
The  witness  Jack  Walker  testified  that  short- 
ly before  the  killing  he  saw  deceased  going 
down  the  railroad  track,  and  defendant  and 
Jim  Thomas  walking  along  behind  him ;  that 
the  two  latter  talked  for  a  few  minutes; 
and  that  defendant  then  went  on  and  Joined 
deceased,  and  Thomas  came  on  back  and 
went  on  to  the  big  road  with  a  gun.  (2) 
The  scene  of  the  killing  was  not  a  public 
and  frequented  place,  and  defendant  was 
present,  as  all  the  evidence  shows,  and  bud 
the  opportunity  to  kill.  (3)  Defendant  made 
contradictory  statements  as  to  his  ability  to 
identify  the  man  he  claimed  he  saw  shoot 
the  deceased  in  his  Immediate  presence. 
From  this  testimony  and  these  circumstances, 
which  clearly  differentiate  this  case  from 
the  cases  of  Undsey  t.  State,  170  Ala.  80, 
54  South.  516,  and  lliomiAdns  T.  State,  T  Ala. 
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App.  140,  61  SoitUL  479,  dted  and  i^Ued  on 
by  appellant,  the  Jury  may  well  have  Impli- 
cated defendant  in  the  killing,  Independently 
ot  Jim  Thomas'  testlnumy.  On  this  subject, 
the  trial  Judge  said  to  the  Jury: 

"It  Is  insisted  by  the  defendant  that  the  evi- 
dence of  the  accoD4»lice,  Jim  Thomas,  has  not 
been  corroborated.  I  have  carefully  considered 
^is  question,  and  I  have  decided  that  there  im 
Bofficient  corroborative  eviU«ace  of  the  accom- 
plice^ at  lee^  for  me  to  submit  the  question  to 
yoo.  However,  the  question  as  to  whether  this 
evidence  has  been  sufficiently  corroborated  to 
warrant  a  conviction  of  this  defendant  Is  one 
entirely  within  your  province^  and  one  for  yon 
to  detwmine." 

ms  was  a  proper  and  correct  statement, 
and  of  It  defendant  cannot  complain. 

We  find  no  error  In  the  record,  and  the 
jndgmoit  most  be  affirmed. 

Affirmed. 

ANDEBSON.  C.  J.,  and  HAXFIBIiD  and 
THOHAS,  JJ.,  concor. 


BRACKIN  v.  OWENS  HORSE  &  MULE  CO. 

(4  Div.  617.) 
(Supreme  Court  of  Alabama.    Feb.  10.  1916.) 

1.  Appeal  and  Ebbob  ^»192(S9— OHAsaa  or 
TnaoBT  ON  ApfeaIi. 

In  a  suit  to  foreclose  a  mortgage  securing 
a  note,  where  defendant's  only  contention  was 
that  the  documents  had  been  altered  and  the 
amounts  increased,  complainant,  having  met  that 
contention,  cannot  complain  of  such  evidence  on 
appeal  on  the  ground  that  the  answer,  which  was 
not  sworn  to,  was  not  sufficient  to  put  In  Issue 
the  execution  of  the  note  and  mortgage. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Dec.  Dig.  ^192(2);  Pleading,  Cent. 
Dig.  ii  1348,  1B50,  1354.] 

2,  COMPBOUXBS  AND  SbTTLEHENT  4=36(2)— AO- 
CBPTANCE  OF  GoiCFBOVISB. 

Where  defendant  who  purchased  a  mule 
from  complainant,  giving  a  note  and  mortgage 
to  secure  tbe  purdiase  price,  wrote  complainant 
a  letter  informing  it  that  the  amount  had  been 
fraudulently  increased  and  inclosing  a  check  for 
the  amount  he  contended  was  the  agreed  price, 
stating  that  he  would  pay  no  more,  complain- 
ant by  accepting  and  cashing  sneh  check  waived 
any  right  to  claim  an  additional  amount,  not- 
withstanding the  rule  that  the  payment  of  a  less 
snm  than  the  real  debt  will  be  no  satisfaction 
of  a  larcer  sum  where  tbe  claim  is  undispnted ; 
there  being  a  bona  fide  dispute  in  sudi  case. 

[Ed.  Note. — For  other  cases,  see  Compromise 
and  SetUement,  Cent.  Dig.  it  86-88;  Dec.  Dig. 

Appeal  from  Chancery  Court,  Henry  Coun- 
ty; W.  R.  Chapman,  Chancellor. 

Bin  by  tbe  Owens  Horse  &  Mule  Company 
against  S.  R.  Brackln.  From  a  decree  for 
complainant,  defaidont  ai^KoIs.  Berersed 
and  rendered. 

D.  G.  HalBtead,  of  Headland,  for  appellant 
Bspy  &  Farmer,  of  Dothan,  for  appdlee. 

MATFIBLD,  J.  This  Is  a  bill  to  fore- 
dose  a  mortgfl^e.  The  bill  alleges  the  mort- 
gage to  have  been  givoi  to  secure  the  pui^ 
<aiaae  price  of  one  mule  sold  by  the  mort 


gogee  to  the  mortgagor,  and  Uiat  the  pxice  of 
the  mule  was  |290,  as  evidenced  by  a  note 
and  the  mortgage  son^t  to  be  foreclosed. 
The  bill  also  alleges  the  payment  of  f  190  on 
the  note  and  mortgage  debt  before  the  flUng 
of  the  bill. 

The  answer.  In  short,  adndts  tbe  sole  of 
the  mule,  and  the  execution  of  tbe  note  and 
mortgage,  bnt  denies  that  the  price  was  ¥290, 
alleging  that  it  was.  Instead,  $190,  and  that 
this  amount  was  paid  as  stated.  The  answer 
also  alleges  that  the  note  and  mortgage  were 
not  for  $290,  bnt  were  for  fl90.  Tbe  note 
and  mortgage,  on  their  face,  bear  evidence 
of  alterations,  changing  the  amount  due  from 
$190  to  $290.  Complidnant'8  evidence  tends 
to  show  that  the  change  was  made  before 
the  signing  by  respondent;  while  the  re- 
spondent's evidence  tends  to  show  that  the 
change  was  made  after  the  execution  of  the 
papers.  So  the  disputed  questions  were  the 
purdbase  ivloe  of  tlie  mule,  and  the  altera- 
tion of  the  note  and  mortgage;  that  l9  wheth- 
er the  alteration  was  made  after  the  execu- 
tion thereof. 

niere  is  no  pretense  that  there  was  any 
consideration  fbr  the  note  and  mortgage 
other  than  the  mule,  and  no  dispute  that  the 
alteration  was  made.  The  evidence  is  in 
sharp  conflict 'as  to  both  these  Issues.  The 
chancellor  found  In  fiivor  of  cwnplalnant, 
and  granted  the  relief  prayed.  After  care- 
fully examining  lOI  the  iwoof  in  t3ke  case,  and 
without  Indulging  any  presumptton  in  favor 
of  the  ruling  of  the  dianoellor  in  consonance 
with  the  statute,  we  ore  of  tiie  opinion  that 
ttie  chancellor  erred  In  his  conclusion  and  In 
granting  Uie  relief  prayed. 

[1]  It  is  Insisted  by  appellee,  and  there  4s 
some  Intimation  In  tlie  <^ilnlon  of  the  chan- 
cellor to  the  same  efTect,  that  the  respond- 
ent's evidence  did  not  correspond  with  his 
allegatlims,  and  that,  if  the  theory  of  bis  evi- 
dence be  accepted,  it  was  at  variance  with 
Us  all^atlonB,  and  therefwe  was  not  avail- 
ing. We  cannot  agree  to  this  amclusion. 
While  the  bill  and  the  answer  are  both  very 
short,  th^  are  each  to  the  point,  and  clearly 
set  up  the  issues  on  which  the  case  was  tried. 
While  the  answer  was  not  sworn  to,  and  was 
therefore  not  8uffi<dait  to  put  in  issue  the 
executloD  of  the  note  and  mortgage  under 
onr  stetote,  no  objectton  or  exertion  was 
taken  to  the  answer  on  this  account;  and 
the  complainant  went  into  Qie  alteratiw  ot 
the  papers.  Moreover,  as  we  have  above 
pointed  ont,  thme  was,  and  ts  here,  no  con* 
tentlon  that  there  was  any  consideration  for 
the  note  or  mortgage  other  than  the  sale  of 
the  mole,  and  this  omtest  la  hetwem  tlie 
parties  to  the  note  and  mortgage;  and  the 
complainant  assumed  tbe  burden,  both  In  his 
bUl  and  in  the  prot^  to  show  the  true  con- 
sideration of  the  note,  whldi  Is  conceded  to 
be  the  purchase  price  of  the  mule. 

The  plei^ngs  and  proof  leave  no  doubt 
that  fbiexe  was  a  dlq>nto  between  the  parties 
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05  to  the  purchase  price  of  the  mtde.  and 
tbefefon  as  to  the  consideration  of  the  note, 
and  the  amount  of  the  Indebtedness  due  from 
respondent  to  complainant  In  view  of  this 
dispute,  respondent  paid  the  complainant 
¥190,  the  amount  he  claimed  to  be  due,  and 
paid  in  on  conditi<Hi  only  that  complainant 
accept  It  in  full  discharge  of  the  indebted- 
ness, In  payment  of  the  note  and  mortgage. 
The  complainant  accepted  the  $190,  but  de- 
clined to  treat  It  as  payment  in  full,  treating 
It  only  as  payment  pro  tanto. 

[2]  The  true  rule  was  stated  by  this  court, 
with  authorities,  Weakley,  O.  J.,  writing,  in 
the  case  of  Hand  Lumber  Go.  v.  Hall,  147 
Ala.  563,  564.  41  South.  79: 

"  The  rule  that  the  payment  of  a  less  sum 
than  the  real  debt  will  be  no  satisfaction  of  a 
lorsier  sum  without  a  releaee  by  deed  applies 
only  to  conceded  or  undisputed  demands. 
'Where  the  claims  are  in  dispute,  the  compro- 
miae  and  part  payment  thereof  are  sufficient 
consideration  to  support  the  discharge.'    24  A. 

6  E.  Enc  of  Lew  (2d  Ed.)  p.  28&  The  cases 
of  Barron  v.  VandTert,  13  Ala.  232 ;  Pearson  t. 
Thomason,  15  Ala.  700,  50  Am.  Dec  169,  and 
Hodees  v.  Tenn.  Implement  Co.,  123  Ala.  573, 
26  South.  490,  each  inTolred  an  indebtedness  by 
note,  and  in  those  cases  there  was  no  dispute 
as  to  tbe  existence  of  the  indebtedness  as  evi- 
denced by  the  written  obligations.  In  eadi  of 
them  the  holding  was  that  on  part  payment  of 
the  debt,  without  surrender  of  the  note,  the 
agreement  by  the  creditor  to  accept  in  discharge 
of  the  debt  a  less  sum  in  money  than  tbe  debtor 
owed  was  a  nude  pact,  constituting  no  bar  to  a 
recovery  of  the  balance.  Tlioae  cases,  there- 
fore, do  not  at  all  conflict  with  the  settled  rule 
above  announced,  and  which  has  also  been  thus 
stated:  'When  a  claim  is  unliquidated  or  in 
dispute,  payment  and  acceptance  of  a  leas  sum 
than  claimed  in  satirfaction  operates  as  an  ac- 
cord and  satisfaction,  as  the  rule  that  the  re- 
ceiving of  a  part  of  tbe  debt  due,  under  an 
agreement  that  the  same  shall  be  in  fall  satis- 
faction, la  no  bar  to  an.  action  to  recover  the 
balance,  does  not  apply  when  tbe  plaintifiTs 
claim  is  disputed  or  unliquidated.  In  such  case 
the  concesEKm  made  by  one  is  a  good  consider- 
atiou  for  the  concession  msde  by  the  other.  The 
fiict  that  the  creditor  was  not  legally  bound  to 
make  any  abatement  of  his  claim,  or  that  the 
amount  accepted  was  much  less  than  the  cred- 
itor was  entitled  to  receive  and  would  have  re- 
covered bad  he  brought  action,  does  not  in  any 
way  affect  the  rule.*    1  Cyc.  228." 

While  there  is  a  note  In  this  case,  It  was 
in  dispute  whether  it  evidenced  the  debt  ex- 
cept as  to  fl80.  One  hundred  dollars  of  the 
indebtedness  was  in  dispute,  as  mucA  as  if 
there  was  a  separate  note  evidenciug  it,  and, 
of  course,  a  coart  of  Chancery  would  not  en- 
force tbe  not^  as  between  the  parties  to  It, 
except  there  was  a  consideration  for  it. 
Where  there  Is  no  dispute  as  to  the  amount 
due,  the  debtcff  has  no  right  to  ask  the  cred- 
itor to  accept  less  than  is  due  In  settlement; 
and,  If  the  creditOT  does  accept  a  less  amount^ 
and  agree  not  to  collect  the  balance,  the 
agreement  is  void  because  not  supported  by 
a  consideration.  But,  where  Uiere  la  a  dis- 
pute as  to  the  amount,  and  the  debtor  pays 
all  that  he  claims  is  due,  and  the  creditor 
accepts  it  In  discharge  of  bis  claim,  there  Is 
a  conalderaticHL 


The  payment  of  the  fl90  was  made  on  the 
following  facts  and  stated  c<mditlon8:  lie- 
spondent  sent  plainUfF  a  check  for  9190,  on 
its  fitce  reading: 

"Headland,  Ala.,  March  20,  1914. 
"The  Farmers'  ft  Merchants'  Bank  61—203: 

"Pay  to  the  order  of  J.  Q.  Owens  ?190.0O, 
one  hundred  ninety  and  no/100  dollars,  in  full 
payment  of  purchase  price  of  mule  boui^t  from 
you  cm  the  22  Jan.,  1914.      S.  B.  BratMn. 

"Paid  Har.  26,  1914. 

"Farmers'  ft  ICerehauts*  Bank." 

This  check  was  sent  In  a  letter  as  follows: 

"March  20,  1914. 

"Mr.  J.  O.  Owens,  Dothan.  Ala.— Dear  Sir: 
I  indoee  herewith  my  check  for  one  hundred 
and  ninety  ($190.00)  dollars,  in  full  payment  of 
my  note  executed  to  you  on  or  about  the  2S2 
day  of  Jan.,  1914,  for  the  sum  of  one  hundred 
and  nine^  (fl90.00)  dollars  for  the  purchase 
price  of  the  mule  bought  from  you  on  that  date. 

"Betum  this  check  to  me  at  once  at  Head- 
land, Ala.,  if  same  is  not  accepted  in  full  pay- 
ment of  this  said  note. 
"Yours  truly." 

And  It  was  preceded  by  a  letter  as  follows: 
"February  26,  1914. 

"Mr.  J.  G.  Owens,  Dothan,  Ala.— Dear  Sir: 
In  reply  to  yours  of  the  ^>tb  lost,  will  say  that 
you  know  as  well  as  I  do  that  the  note  which 
Cooton  fixed  up  and  that  I  signed  for  the  mule 
in  question  was  for  only  $190.00;  you  also 
know  the  present  condition  of  the  note  and 
what  it  calls  for,  and  so  does  several  other  good 
men  that  a  jury  will  believe  without  question. 

"You  also  know  that  I  was  down  at  Dotban 
and  offered  to  give  you  your  mule  back  for  my 
note  and  you  refused  to  do  it  You  also  know 
that  if  I  should  pay  the  note  of  $190.00  that  I 
gave  you  within  sixty  days  from  the  date  of 
making  same  there  was  to  be  no  interest  but  if 
the  note  run  over  till  fall  there  was  to  be  10% 
interest  added.  You  also  know  that  where 
there  was  once  a  figure  1  in  said  note  that 
there  is  now  a  figure  2,  that  where  there  was 
once  the  letters  'o-n-e'  there  is  now  written  over 
said  letters  the  following  letters,  *t-w-a'  The 
note  shows  this  and  I  can  establish  that  fact, 
and  you  know  the  silent  voice  of  the  note 
speaks  on  this  matt»  in  such  tones  that  can 
not  be  contradicted. 

"I  am  going  to  treat  you  fair  iu  this  matter. 
I  am  going  to  send  you  a  dieck  for  $180.00,  tiie 
face  <tf  my  note,  and  what  my  note  c^led  for 
when  I  signed  it,  upon  receipt  of  this  dieck  you 
must  forward  me  my  note,  this  done  all  is  well, 
otherwise  we  will  see  what  there  is  in  this 
matter  in  every  detalL 

"You  will  receive  my  check  within  sixty  days 
from  the  time  this  note  was  given  for  the  sum 
I  executed  my  note  for;  you  can  accept  this  In 
full  settlement  of  this  matter  and  the  matter 
will  be  over  with  so  far  as  I  am  concerned,  or 
you  can  reject  it  and  we  will  let  the  courts  go 
into  every  detail  of  this  matter. 

"Yours  truly,  B.  B.  Braddn." 

The  complainant  conld  not  aco^  this  ten- 
der on  these  conditions  and  then  hold  tbe  re- 
spondent for  the  other  $10(1.  What  was  said 
in  Hand's  Case,  supra,  147  Ala.  507,  41  South. 
80,  la  apt  and  conclusive  here: 

"The  i^ntiff  must  have  known  the  tender 
was  made  on  condition,  and,  having  accepted 
and  collected  the  check,  was  bound  by  the  con- 
dition. 1  Cyc.  333.  'While  a  mere  tender, 
though  of  the  whole  amount  due,  when  unac- 
cepted, does  not  operate  to  extinguish  or  satis- 
fy the  claim,  yet  when  made  in  full  of  the 
amount  due  and  accepted,  without  protest  as 
to  its  sufficiency,  the  debt  becomes  extinguished. 
The  creditor  may  reject  a  twder  on  omdition 
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that  he  receive  it  In  full  of  his  claim:  but,  if 
be  accept  it,  he  is  bound  b;  the  condition,  and 
will  not  be  allowed  to  keep  the  money  and  re- 
pudiate the  oonditiona.'  Hanson  v.  TodA,  95 
Ala.  328,  10  South.  364.  The  plaintiff,  no 
doubt,  in  the  course  he  pursued,  supposed  he 
was  safe  in  doinr  so,  because  a  somewhat  simi- 
lar action  was  held  in  Hodges  t.  Tenn.  Imp.  Co., 
123  Ala.  673,  26  South.  490,  not  to  constitute 
full  satisfaction  of  the  debt:  but  that  case  In- 
Tolred  an  undisputed  IndebiedueaB  and  la  dls- 
tinEUiBhable  from  flila.** 

For  tbese  reucma,  tbe  decree  of  the  <dian- 
cellor  is  reTereed,  and  one  la  here  rendered 
dlamlsedng  the  bill. 

Reversed  and  rendered. 

ANDERSON,  G.  X,  end  SOBIERTILLB  and 
THOMAS,  J  Jt  concor. 


WILLIAMS.  Probate  Judge,  t.  STATE  ex  reL 
MOBIUQ  LIGHT  ft  B.  GO. 
a  Div.  917.) 
(Snprenw  Court  ot  Alabama.    Feb.  10,  1816.) 
Tazatioh  «»626— FBA.NomaB  Taxes— Ab- 

Revenue  Law  (Acts  1915,  p.  397)  {  16,  im- 
poses on  private  corporatioos  franchise  taxes, 
but  does  not  provide  when  such  taxes  shall  be 
paid.  Section  8  provides  that  all  taxes  other- 
wise directed  shall  become  due  and  payable  on 
the  1st  day  of  October  in  each  Tear,  Acts 

1915,  p.  496,  i  18,  prescribing  and  fixing  the 
license  or  privilege  tax  to  be  paid  hj  every  per- 
son, provides  that  on  January  1,  1916,  there 
aball  be  collected  a  three-fourths  license  tax, 
which  license  shall  expire  September  30th,  and 
the  licenses  thereafter  taken  out  shall  expire  at 
that  time.  Held,  that  the  time  for  payment  of 
franchise  taxes  was  governed  by  Code  1907,  8 
2403,  declaring  that  all  licoises  shall  expire  on 
the  Stst  day  of  December  in  each  year,  and  by 
Acts  1911,  p.  184,  H  33B,  83G,  making  similar 
provisions  as  to  licenses ;  section  S  of  the  Rev- 
enue Act  applying  only  to  other  taxes  levied, 
while  the  same  license  tax  act  has  no  applica- 
tion to  corporation  franchises. 

[Rd.  Note.— For  other  cases,  see  Taxatton, 
Cent.  Dig.  I  969;  Dec.  Dig.  <e=9526.] 

Appeal  from  Law  and  Equity  Court,  Mo- 
bile County ;  Saffold  Bemey,  Judge. 

Petition  by  the  State  of  Alabama,  <hi  the 
relation  of  Mobile  Light  &  Railroad  Com- 
pany, for  writ  of  mandamus  directed  to 
Hon.  Price  Williams,  as  Judge  of  Probate 
of  Mobile  county,  directing  him  to  Issue  a 
franchise  license  covering  the  year  from 
January  1,  1916,  to  December  Slst,  both  In- 
clusive. From  the  decrcH  Krantlng  the  man- 
damus as  prayed,  reapondoit  appeals.  Cor^ 
rented  and  affirmed. 

The  petltlm  allege  that  prior  to  the  ap- 
proval of  the  act  ot  September  14,  1916, 
petitioner  had  paid  his  franchise  tax  for  the 
year  1916,  as  required  bsr  law,  and  that  said 
license  tax  covered  a  perfod  from  January 
1,  1915,  to  December  31st,  InduslTe.  It  Is 
further  aU^iad  that  prior  to  DecembOT  31, 

1916,  the  commissioners*  court  <tf  Mobile 
county  at  a  regular  meeting  thereof  levied 
a  county  franchise  tax  of  20  cents  on  every 
$1,000  of  the  capital  stock  of  domestic  cor- 


poratitms  for  county  purposes.  It  Is  further 
alleged  that  petitioner  has  a  capital  stodc 
of  $2,225,000,  and  on  Friday,  December  31, 

1915,  tendered  to  Price  Williams,  as  such 
Judge  of  probate,  $1,013,  and  requested  from 
him  the  Issuance  of  a  license  covering  the 
period  from  January  1,  1916,  down  to  and 
Including  September  80,  1016,  which  tender 
the  Judge  of  probate  refused  to  receive,  and 
that  petitioner  thereupon  tendered  to  said 
Price  Williams  the  sum  of  $1360.50,  and  re- 
quested him  to  Issue  a  license  from  January 
1,  1916,  to  September  30,  1916,  both  Inclu- 
sive, which  petitioner  refused  lo  receive, 
and  refused  to  Issue  license.  It  la  then  al- 
leged that  petitioner  tendered  said  last-men- 
tioned sum  to  the  said  Judge  of  probate  as 
SMCii  Judge,  In  payment  of  whatever  fran- 
chise tax,  state  and  county,  which  "might 
be  due  and  payable  by  your  petitioner  for 
the  period  including  the  1st  day  in  January, 

1916,  which  said  tender  the  said  Price  Wll- 
llams,  as  such  Judge  of  probate,  accepted, 
and  your  petitioner  then  demanded  the  Is- 
sttance  of  a  state  and  county  franchise  li- 
cense tax  covering  the  year  1916,  from  the 
first  to  the  last  day  tbereof,  in<Ju8lve,"  but 
that  said  Judge  of  probate  declined  to  Issue 
such  license.  The  decree  was  that  the  Judge 
of  probate  accept  the  sum  of  $1,013  in  pay- 
ment of  the  franchise  tax  down  to  and  In- 
cluding September  30, 1916,  and  issue  license 
accordingly. 

W.  L.  Martin,  Atty.  Gen.,  and  L.  B.  Brown, 
Asst  Atty.  Gen.,  for  appellant  Harry  T. 
Smith  &  Caffer,  of  MoMle,  for  appellee. 

PER  CURIAM.  WhUe  section  16  ot  tbe 
new  revenue  law  (Acts  1915,  p.  397)  fixes  a 
franchi&e  tax  on  all  corporations  and  pro- 
rides  for  the  paymemt  and  collection  of  same, 
It  does  not  attempt  to  fix  the  time  for  Uie 
payment  of  same  or  the  commencement  of 
the  tax  year.  Therefore  the  time  for  the 
payment  of  a  franchise  tax  and  the  period 
that  the  same  should  cover  Is  fixed  Acts 
1911,  p  184,  II  83B  and  33G,  and  Code  1907, 
I  2403.  Section  8  of  the  revenue  Uw  of  1915 
(page  S02)  does  not  apply  to  the  franchise 
tax  niMitioned  In  section  16  ot  said  act,  as 
It  does  not  apply  to  taxes  not  otherwise  di- 
rected In  the  act,  but  otiberwlse  directed 
by  any  law.  Indeed,  coonsel  for  ^»pellant 
^>e8  not  contend  that  section  8  of  the  rev- 
enue act  anilles  to  the  franchise  tax  as  cov- 
ered by  sectiim  16  of  said  act,  but  does  In- 
sist that  the  franchise  tax  Is  a  license  tax, 
and  tbe  time  for  paying  same  and  the  period 
it  should  cover  la  c(mtrolled  by  sectlwi  18 
of  the  act  of  1915  (page  4S9),  provl^ng  and 
fixing  the  license  or  privilege  tax  to  be  paid 
by  every  p««<Hi,  etc.  It  may  be  tbat  a  fran- 
chise tax  bas  beat  regarded  in  some  in- 
stances as  a  license  tax,  and  has  been 
en  of  Indiscriminately  as  a  license  tax, 
though  a  distinction  has  been  generally 
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recognized,  dtr  of  Hontgomery  t.  Kelly, 
142  Ala.  662,  38  South.  67.  70  L  R.  A.  209, 
110  Am.  St  "Rep.  43.  Tbe  case  of  B^bee 
FertHlKOT  Co.  V.  Smith,  186  Ala.  662,  69 
Sontli.  37,  dealt  with  a  remedial  atatate 
which  provided  for  the  refund  of  *Vceiise 
mooey,"  and,  as  a  license  was  Issaed  in 
eatA  bistance,  we  hold  that  it  applied  to 
the  refund  of  a  privilege  tax,  as  well  as  a 
license  tax.  In  the  cose  at  bar,  however, 
the  Legislature  has  made  and  recognized  a 
distinction  between  a  franchise  tax  and  a 
privilege  or  license  tax  by  dealing  with  them 
differently  in  separate  and  distinct  acts, 
and  we  are  satisSed  that  It  was  not  Intended 
that  section  18  of  tbe  license  tax  act  refers 
to  the  franchise  tax,  as  provided  by  tbe 
revenue  act  In  section  16  of  same.  Section 
IS  of  the  license  tax  act  only  applies  to 
licenses  therein  treated,  and  not  to  taxes 
provided  by  the  revenue  act,  which  Is  a  sepa- 
rate and  distinct  law  from  the  license  act. 
We  therefore  hold  that  the  franchise  tax  pro- 
vided by  section  16  of  the  revenue  act  of 
1915  (page  397}  is  due  and  payable  tbe  1st 
of  Jannary,  and  should  cover  a  calendar 
year';  that  ia,  from  January  1st  to  and  in- 
cluding December  31st. 

Tbe  law  and  equity  court  properly  award- 
ed the  mandamus,  but  should  have  directed 
the  issuance  of  the  franchise  license  for  the 
entire  year,  instead  of  for  nine  months,  as 
tbe  relator  offered  to  pay  tbe  full  amount 
due.  The  Judgment  of  the  trial  court  in 
awarding  the  mandamus  is  affirmed,  but 
is  corrected  so  as  to  direct  that  the  license 
be  Issued  for  the  full  year  upon  payment  of 
tbe  amount  prorlded  by  section  16  as  a 
franchise  tax. 

The  Judgment  of  the  law  and  equity  court 
Is  affirmed  in  part,  but  Is  corrected  In  part, 
and  one  Is  here  rendered  directing  the  re- 
spondent to  issue  a  license  to  the  relator 
for  tbe  full  year  1916  upon  payment  of  tbe 
amount  reqiilred  by  section  16  of  the  rev- 
enue act  of  1015  (page  397). 

Affirmed  In  part  and  corrected. 

ANDERSON,  O.  J.,  and  McCLELIjAN^ 
BAYRB^  and  GARDNER,  33^  coacur. 


TBASIiBT,  Jndge,  v.  HIX-GRAVBLT  CIGAR 

CO.    (8  Div.  232.) 
(Suprooe  Court  of  Alabama.    Feb.  10,  1916.) 

Appeal  from  City  Ooort  of  Montgomery;  Gas- 
ton Gunter,  Judge. 

Application  by  the  Hix-Gravely  Giear  Gom- 
pany  for  writ  of  mandamus  against  Charles  B. 
Teaslcy,  as  Judge.  From  a  decree  granting 
mandamoB,  respondent  appeals.  Corrected  and 
affirmed. 

W.  li.  Martin,  Atty.  Gen.,  for  app^ant. 
George  W.  Jones,  J.  M.  Foster,  and  J.  B.  Jones, 
all  of  Montgomery,  for  appellee. 

PER  CURIAM.  Corrected  and  affirmed  up- 
on the  authority  of  Price  Williams  v.  Mobile 
Light  &  Railroad  Co.,  71  South.  90. 


BOWER,  Tax  Collectw,  ▼.  AHERIOAN  LDM- 

BSR  &  EXPORT  00.  (6  Div.  218.) 
(Supreme  Court  of  Alabama.    Feb.  3,  1916.) 

1.  Taxation  ^=>604— Remedies  of  Taipax- 
xna— KquxTT  Jubisuiction— Rbcotbbt  ot 
Taxes. 

Equity  will  afford  no  relief  to  or  for  a  com- 
plaining taxpayer  or  one  assessed  as  a  tnipay 
er,  unless  bis  case  presents  some  special  matter 
of  equitable  cognizance;  mere  illegality,  hard- 
ship,  or  irregularity  being  insufficient  to  Jnsti^ 
the  interpoEUtion  of  equity. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
CenL  Dig.  |§  1228*  1228%;  Dec.  Dig.  «=» 
604.] 

2.  Taxation  «=s>530  —  Assessusni^olleo- 

TION. 

Where  a  tax  charged  on  a  subject  of  taxa* 
tion  has  been  once  seasonably  paid,  it  cannot  be 
again  rightfully  collected  or  assessed. 

[Ed.  Note.— For 'other  cases,  see  Taxation, 
Cent  Dig.  M  985,  968;  Dee.  Dig.  «»530.] 

3.  Taxation  «=>406—Gobporation8— Assess- 
ment—Omitted  Pbopertt. 

Under  Code  1907,  |  2082,  snbd.  9.  regnlring 
a  corporation  to  make  return  to  the  assessor  ol 
its  capital  stock  and  its  par  value  per  shore, 
and  to  make  at  the  same  time  a  retnm  of  mil 
taxable  personal  and  real  property,  whereupon 
the  assessor  must  deduct  the  aggregate  amount 
of  the  assessment  of  real  and  personal  property 
from  the  aggregate  of  the  assessment  of  all 
shares  of  the  capital  stock,  the  remainder,  if 
any^  affording  the  assessed  value  of  tbe  entire 
capital  stock,  the  failure  of  a  corporation  to 
make  a  statement  of  its  solvent  cretlits  for  tax- 
ation doea  not,  such  credits  beiog  ioduded  in 
the  taxable  value  of  its  capital  stock,  render  the 
corporation  liable  to  subsequent  assessment  on 
such  credits  as  if  they  were  omitted  property ; 
for,  while  the  practice  of  omitting  such  credits 
is  improper,  the  state  has  collected  taxes  thereon. 

[Ed.  Note.— For  other  coses,  see  dVccation, 
Dec.  Dig.  ®=5406.J 

4.  Taxation  <s»530— AflBB8aainv-yo!.U]f- 

TABT  KKTUBNB. 

Where  a  corporation  which  omitted  a  state- 
ment of  its  solvent  credits,  such  credits  being  as- 
sessed to  its  capital  stock,  thereafter  furnished 
the  assessor  with  a  statement  of  such  credits  on 
his  demand,  the  return  did  not,  though  volun- 
tarily made,  warrant  taxation  on  such  credits; 
taxes  thereon  having  already  been  i»aid. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  U  985,  988;  Dec.  Dig.  ^53a] 

5.  Taxation  $=3541  —  Paticent  ~  RecovebT 
Back. 

Where  a  corporatltm  which  had  omitted  a 
statement  of  its  solvent  credits  at  the  request 
of  the  tax  collector  famished  a  report  of  such 

credits,  and,  though  taxes  were  not  due,  paid 
them  to  avoid  the  collector's  levying  execution 
on  its  property,  It  was  entitied  to  recover  such 
payment. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  S  1002;  Dee.  Dig.  «s>641.] 

6.  Taxation  <3=:»543(^  —  Pathent— Reubdt 

OF  TAXPATEIt— EqUITT  JPBISDIOTION. 

Where  a  corporation,  to  avoid  the  tax  col- 
lector levying  execution  against  its  property, 
paid  taxes  illegally  assessed,  it  was  not  entitled 
to  equitable  aid  in  recovering  the  same;  for  it 
must  he  presumed  to  have  known  its  rights,  and 
it  could  have  withheld  payment  or  Invoked  the 
remedy  provided  by  Code  1907,  K  2340-2347. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  S  1006;  Dec  IMg.  ^S9543(l).] 

Appeal  from  City  Court  of  Birmingham; 
H.  A.  Sharpe,  Judge. 
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Bill  by  the  American  Lumber  ft  Export 
Company  against  P.  B.  Bower,  as  T&x  Col- 
lector, to  recover  a  snm  of  money  paid  rol- 
vntaxUy  to  defendant,  rb  Tax  Collector.  De- 
cree OTerrollng  demurrers  to  the  bill,  and 
defendant  amieals.  Beversed  and  remanded. 

As  last  amended,  the  bill  shows  that  com- 
plainant has  always  returned  Its  property 
for  taxation  fully  and  without  erasion,  but 
prior  to  July,  1914,  It  did  not  list  separately 
its  solvent  credits,  which  were  Included  in 
and  taxed  as  a  part  of  the  value  of  its  cap- 
ital stock,  and  that  the  solvent  credits  were 
not  deducted  there£r(»u  as  provided  by  law ; 
that  for  each  of  the  six  years  last  preceding 
the  filing  of  the  bill,  as  well  as  for  the  cur- 
rent year,  the  complainant  made  Its  return 
of  property  and  shares  of  stock  for  assess- 
ment according  to  the  Instructions  of  the 
tax  assessor,  and,  acting  upon  his  advice  and 
according  to  his  instructions  In  making  the 
eamc,  It  had  never  failed  to  make  return  of 
any  of  Its  property  for  the  purpose  of  evad- 
ing or  avoiding  or  escaping  taxation  upon 
the  same;  that  prior  to  the  decision  of  the 
Supreme  Court  of  Alabama  holding  the  solv- 
ent credits  law  as  constitutional  it  was  gen- 
erally believed  that  the  law  did  not  require 
solvent  credits  to  be  listed  for  taxation,  and 
that  the  tax  assessor  shared  this  erroneous 
belief,  and  therefore  misled  and  improperly 
advised  complainant  by  instructing  it  to 
make  its  returns,  without  separately  listing 
Its  solvent  credits,  thereby  causing  the  value 
of  such  solvent  credits  not  to  be  deducted 
for  the  value  of  its  shares  of  capital  stock, 
as  the  same  might  have  been  under  the  law. 
Paragraph  6  of  the  bill  alleges  that  during 
the  month  of  July,  1914,  or  about  that  time, 
the  back  tax  commissioner  of  Jefferson  coun- 
ty sent  out  a  great  number  of  mandatory 
notices  requiring  the  taxpayers  of  said  coun- 
ty to  come  to  ills  office  and  make  returns  of 
their  solvent  credits;  that  complainant  re- 
ceived such  a  notice,  and  In  answer  thereto 
Its  president,  Fred  Larkln,  appeared  before 
said  back  tax  commissioner,  and  stated  sub- 
Btantially  the  matters  hereinabove  averred, 
and  explained  the  manner  in  which  the 
complainant's  solvent  credits  had  been  tax- 
ed as  aforesaid,  but  the  said  deputy  then 
and  there  instructed  Larkln  that  it  would 
be  necessary  for  said  solvent  credits  to  be 
listed  as  escaped  property,  and  said  back 
tax  eommissioner  did  then  and  there  order 
and  require  said  Larkln,  as  president  of  the 
complainant,  to  make  return  of  complain- 
ant's solvent  credits,  which  said  Larkin  ac- 
cordingly did,  as  president  of  said  corpora- 
tion. The  bill  further  alleges  that,  having 
made  the  return  of  the  solvent  credits  vol- 
untarily. It  has  no  adequate  remedy  at  law 
for  the  recovery  of  the  money  paid,  and  for 
not  deducting  same  from  its  capital  stock  as- 
sessment. The  bill  further  allies  that  the 
payment  of  this  sum,  along  with  the  penal- 
ty provided  tor  failure  to  make  the  ■Rme,  da- 


prlves  complainant  of  its  property  without 
due  process  of  law.  The  prayer  is  for  gai- 
eral  relief,  and  specially  that  the  court  order 
and  decree  that  the  said  sum  of  money  paid 
to  respondent  as  aforesaid  be  returned  to 
complainant 

Frank  S.  White  ft  Sons,  of  Birmingham, 
for  aM>eliant.  Alien,  Flsk  &  Townsend,  of 
Birmingham,  for  a^^ellee. 

McCLELLAN,  J.  The  matter  of  contro- 
versy here  brought  under  review  results 
from  the  ruling  of  this  court  sustaining  the 
validity  of  the  statute  subjecting  "solvent 
credits"  to  taxation.  Code,  g  2082,  par.  1, 
snbd.  7;  State  v.  Alabama  Fuel  &  Iron  Co., 
1S8  Ala.  487,  68  South.  169,  L.  E.  A.  1915A. 
185.  Before  that  deliverance  was  made  the 
expression  to  the  contrary  in  the  opinion  in 
Barnes  v.  Moragne,  146  Ala.  313,  41  South. 
947,  was  generally  regarded  as  decisive  of 
the  invalidity  of  the  provision  subjecting 
"solvent  credits"  to  taxation.  The  expres- 
sion was  found  upon  full  consideration  to 
be  obiter  dictum.  At  the  recent  session  of 
the  Legislature  "solvent  credits,"  other  than 
those  specially  therein  excited,  were  ex- 
empted from  taxation.    Acts  1915,  p.  107. 

The  cmnplainant  (appellee),  a  corporation, 
filed  this  bill  against  the  tax  collector.  Bow- 
er. The  bill  was  twice  amended.  As  final- 
ly constructed,  the  prayer  of  the  bill  is  that 
the  «)urt  order  and  decree  the  return  to  com- 
plainant of  a  certain  sum  of  money  which  it 
haa  paid  to  the  tax  collector  as  taxes  (barg- 
ed against  the  cconpialnant,  together  with 
prayer  for  eacii  other,  different,  or  additlcm- 
al  relief  as  to  the  court  might  seem  Just  and 
proper.  The  object  sought  to  be  attained  Is 
the  return  to  the  complainant  of  money  paid 
by  it  to  the  tax  oflldal  in  discharge  of  an 
exaction  made  of  it  under  the  tax  laws  of 
the  state.  The  ccHnpIalnant's  assessments 
for  the  years  1909  to  1914,  inclusive,  were 
governed  by  the  provisions  of  subdivlsioa  9, 
Code,  S  2082.  The  system  therein  provided 
requires  the  corporation  to  make  return  to 
the  assessor  of  Its  capital  stock  and  its  value 
per  share,  together  with  pos^ble  data  ser- 
viceable In  arriving  at  its  value,  and  also  to 
make  at  the  same  time  a  return  to  the  asses- 
sor, duly  verified,  of  all  taxable  personal  and 
refd  property  owned  by  the  corporation  and 
its  value  or  values,  whereupon  the  assessor, 
if  the  values  noted  were  satisfactory  to 
him,  must  deduct  the  aggregate  amount  of 
the  assessment  of  real  and  personal  property 
from  the  abrogate  of  the  assessment  on  all 
the  shares  of  the  capital  stock  of  the  cotpo- 
ratlOTi,  and  the  remainder.  If  any,  affords  the 
assessed  value  of  the  entire  capital  stock  ci 
the  corporation;  but,  if  the  aggregate  value 
of  the  shares  does  not  exceed  the  aggregate 
value  at  which  the  real  and  personal  prop- 
erty is  assessed,  then  no  tax  is  demandaUe 
at  collectible  on  tbe  aharea.   Hie  oomidala- 
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ant  regularly  assessed  at  value  the  sbares  ot 
its  capiUl  stock  for  the  years  1900  to  1914. 
inclusive,  but  did  not  for  those  years  make 
return  of  the  "solvent  credits"  owned  by  it, 
thus  rendering  Impossible  the  deduction  of 
the  aggregate  assessed  value  of  this  personal 
property  from  the  a^^ate  value  of  all 
shares  of  Its  capital  stock.  After  notice  and 
In  ree{)onse  to  the  ui^ent  solicitation  of  the 
tax  coiumlssiooer  of  Jefferson  county,  the 
corporation's  president  made  a  verified  re- 
turn of  Its  "solvent  credits"  for  the  years 
1909  to  1914,  Inclusive,  at  an  agreed  like 
value  for  each  of  these  years.  On  this  assess- 
ment,  as  for  escaped  or  omitted  subjects  of 
taxation,  the  corporation  has  been  required 
to  pay  the  collector,  notwithstanding  protest, 
It  is  averred,  $720,  being  the  principal  sum 
snd  an  additional  10  per  cent,  penalty  upon 
the  said  return,  tc^etber  with  Interest.  It 
is  asserted  in  the  amended  bill  that  this  ex- 
action was  and  Is  unconscionable,  Illegal, 
and  should  be  returned,  for  that  the  "solvent 
credits'*  were  not  escaped  or  omitted  subjects 
of  taxation ;  that  the  full  assessment  of  the 
capital  stock  and  the  punctual  payment  of 
the  annual  taxes  thereon  for  the  years  1909 
to  1914,  Inclusive,  compr^ended  the  value 
Hi  the  "solvent  credits"  assessed  by  the  tax 
commlaslcmer,  the  value  of  the  capital  stock 
not  exceeding  durii^  those  tax  years  the 
value  at  the  "8<rtvent  credits"  in  question; 
that  the  omission  to  note  "solvent  credits" 
when  the  corporation  made  Its  returns  for 
the  years  1909  to  1914,  inclusive,  was  due  at 
the  time  to  the  generally  accepted  view  that 
"solvent  credits"  were  not  taxable;  that 
"the  assessor,  sharing  In  this  erroneous  be- 
lief, misled  and  improperly  advised  com- 
plainant by  instructing  It  to  make  its  returns 
without  separately  listing  Its  solvent  cred- 
its, •  thereby  causing  the  value  of 
said  solvent  credits  not  to  be  deducted  from 
the  value  of  its  cfttares  of  capital  stock; 
•  •  •  "  that  in  response  to  notice  from  the 
tax  CfHnmlssloner  the  complainant's  president 
appeared  and  stated  to  an  authorized  deputy 
substantially  what  has  been  before  recited, 
and  exidalned  to  him  the  manner  In  which 
complainant  claims  its  solvent  credits  had 
be^  taxed,  but  nevertheless  the  deputy  in- 
structed the  complainant's  president  that  it 
was  necessary  for  the  solvent  credits  to  be 
separately  listed  as  escaped  property,  and 
thereupon  ordered  and  required  the  complain- 
ant's president  to  make  return  of  the  solvent 
credits  for  the  years  1900  to  1914,  inclusive, 
which  he  accordingly  did. 

[1]  I^is  court  has  repeatedly  ruled  that 
equity  will  afford  no  relief  to  or  for  a  com- 
I^ainlng  taxpayer,  or  one  assessed  as  a  tax- 
payer, unless  his  case  presents  some  special 
matter  of  equitable  cognizance.  Oates  t. 
Whitehead,  173  Ala.  209,  55  South.  803,  and 
cases  therein  noted.  Illegality,  hardship,  or 
irregularity  alcaie  In  reQ)ect  of  taxation  or 
of  its  exaction  in  a  concrete  case  will  not 
mffioe  to  jastlfy  the  Intopoaitlcm  or  action 


(XC  a  court  of  eqnl^  at  the  Instance  of  a  com- 
plaining taxpayer.   Authorities  sui»a. 

12]  The  sum  of  complainant's  contention  is 
that  it,  in  fact,  assessed  and  paid,  at  the  reg- 
ular periods,  all  the  taxes  pn^rly  exactable 
on  or  for  the  solvent  credits  here  Involved. 
The  facta  averred  show  this  to  be  true.  This 
court  hM  heretofore  held  that,  when  the 
tax  charge  on  a  subject  of  taxation  has  been 
once  seasonably  paid,  It  cannot  be  again 
rightfully  collected  (Pickler  v.  SUte.  149 
Ala.  669,  42  South.  lOlS),  and  that,  where  the 
taxes  have  been  paid,  a  sale  of  property  to 
effect  a  second  collection  Is  void  (State  Land 
Co.  V.  Mitchell,  162  Ala.  469,  472,  50  South. 
117).  A  valid  second  assessment  cannot  be 
made  of  a  subject  of  taxation  that  has  been 
already  assessed  for  taxation. 

[S]  Under  the  system  established  by  sub- 
division 9  ot  section  2082,  outlined  before, 
for  the  assessment  of  corporations,  the  pur- 
pose Is  to  assess  the  capital  stock,  to  ascer- 
tain and  fix  Its  aggregate  value,  and  to  avoid 
double  taxation  of  corporate  property  by 
exempting  the  stock  value  that  Is  represent- 
ed, entire  or  pro  tanto,  by  Its  taxable  real  and 
personal  prc^rty.  To  the  extent  that  the 
assessed  stock  value  is  represented  by  the 
value  of  real  and  personal  prasterty  owned 
by  the  corporation,  the  value  of  such  real 
and  personal  property  Is,  In  ftict,  necessarily 
comprehended  In  the  assessmmt  of  the  capi- 
tal stock;  and,  if  the  value  representative 
of  the  personal  and  real  pn^terty  does  not 
exceed  the  aggregate  of  the  assessed  value 
of  the  capital  stock,  the  assessment  of  the 
value  of  the  capital  stock  Is  an  assessment 
of  the  representative  value  of  the  p»scHial 
and  real  property  owned  by  the  corporation. 
In  these  circumstances  the  fiillnr^  from 
whatever  cause,  to  separate  In  the  return 
the  stock  value  from  the  value  of  the  real  and 
personal  property,  does  not,  and  did  not  in 
this  Instance,  allow  the  characterization  or 
treatment  of  the  value  of  the  representative 
real  or  personal  pr<^>erty  owned  by  the  cor- 
poration as  an  escaped  or  omitted  subject  of 
taxation.  Manifestly  a  subject  of  taxation 
which  has  been,  in  fact,  assessed  and  the 
tax  charge  paid  cannot  be  regarded  as  an  es- 
cape. If  a  corporation  owns  and  assesses 
I)ersonal  or  real  property,  or  both,  <tf  an  as- 
sessed value  equal  to  or  exceeding  the  ag 
gregate  value  of  Its  capital  stock,  and  omite 
entirely  to  assess  Its  capital  stock  for  taxa- 
tion, and  pays  the  full  tax  charge  on  Uie  as- 
sessment, such  capital  stock  Is  not  an  escap- 
ed  or  omitted  subject  of  taxation,  for  the 
evident  reason  that,  under  the  system  pro- 
vided, the  assessment  and  payment  supposed 
discharges  the  obligation  the  corporation 
owes  to  the  taxing  authority.  The  omission 
to  separate,  or  to  separately  list  the  stock 
value  and  Its  representative  value  in  personal 
and  real  property,  or  either,  is,  of  coarse,  a 
dereliction  not  to  be  commended;  but  sndi 
an  omission  does  not  affect  the  substance  of 
tha  duty  and  oUIgatka  of  the  ctwporation 
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to  satisfy  tbe  demand  of  tbe  taxing  atitliority. 

[4,  6]  On  the  facts  averred  In  the  amended 
Ull,  the  assessm^t  by  the  back  tax  commlS' 
sloner  was  but  a  reasBesBment  of  a  subject  of 
taxation  that  had  been  theretofore  assessed 
and  the  tax  <diargeB  upon  wbtch  bad  been 
paid  by  the  corporation  for  the  years  1909  to 
1914,  indnslTe^  and  hence  was  a  nulUty.  Be- 
ing void  for  the  reason  stated,  the  return  ex- 
acted by  the  tax  contmissloner,  thongh  It  was 
in  a  legal  sense  Tolnntarily  made,  did  not  ef- 
fect to  bind  or  to  conclude  the  appellee  In 
the  premises.  1  Oooley  on  Taxation  (3d  Ed.) 
VP.  618,  619;  0.,  B.  ft  Q.  R.  Co.  t.  Cass  Coun- 
ty, 61  Neb.  368,  TO  N.  W.  955.  A  different 
rule  has  been  recognized  Id  some  other  Juris- 
dictions and  by  text-writers  where  the  re- 
tom,  Yoluntftrily  made,  has  been  held  to  con- 
clude the  taxpayer  at  least  as  to  the  nature, 
title,  and  value  of  his  property.  ST  Cyc.  pp. 
994,  995,  and  notes.  There  Is  no  sound  rea- 
son,  suggested  by  Justice  or  by  public  policy, 
that  would  found  such  an  estoppel  upon  the 
mere  fact  that  the  taxpayer  made  voluntary 
return  of  property  for  taxation  which,  In 
fact,  was  not  for  that  tax  period  a  subject 
of  taxation ;  the  tax  charge  having  already 
been  satisfied  for  the  period  to  which  the  re- 
turn was  referable,  l^e  assessment  as  for 
an  escape  being  wholly  unauthorized,  the 
tax,  as  well  as  any  penalty  or  fee  Incident 
thereto,  was  not  due  from  the  appellee,  and 
could  not  be  lawfully  exacted  of  It  The 
ninth  paragraiA  oC  tbe  amended  bill  la  as 
follows: 

"That  the  complainant  was  assessed  tbe  sum 
of  $720  as  principal  sum  and  additional  10 
per  cent.  p«ialty  nplHi  said  return  of  solvent 
credits,  with  interest,  which  sum  it  has  been  re- 
quired since  the  commencement  of  this  proceed- 
ing to  pay  in  order  to  prevent  an  impending 
levy  of  esecntion  upon  certain  of  its  properties, 
and  which  snm  it  has  duly  paid  under  protest 
to  tbe  above-named  respondent,  as  tax  collector, 
with  due  and  sufficient  notice  to  him  that  it  de- 
nied the  right  to  require  payment  of  the  same." 

According  to  the  averments  of  the  quoted 
paragraph  of  the  bill  as  last  amended,  the 
payment  of  the  money  to  the  tax  collector 
was  Involuntary,  not  voluntary.  Ralsler  v. 
Mayor,  etc.,  66  Ala.  194;  Prlchard  v,  Swee- 
ney, 109  Ala.  651,  657,  658,  19  South.  730; 
Lanibom  v.  County,  etc.,  97  U.  S.  ISl,  24  h. 
Ed.  926,  and  other  authorities  therein  cited. 
The  facts  averred  show  a  right  In  the  appel- 
lee to  recover  the  money  paid  to  the  collector 
under  the  circumstances  disclosed.  Ralsler 
T.  Mayor,  etc,  supra;  Ersklne  v.  Van  Ars- 
dale,  15  WalL  75,  77,  21  L.  Ed.  63. 

[1]  From  tbe  averments  of  paragraph  9  it 
appears  that  this  cause  was  pending  against 
the  collector  when  the  payment  by  the  appel- 
lee was  compelled.  Notwithstanding  the 
right  of  tbe  appellee  to  have  the  entire  sum 
restored,  the  appellee  has  mistaken  its  reme- 
dy. There  Is  nothing  averred  In  the  amended 
bill  that  would  Justify  the  interposition  of  a 
court  of  equity.  Tbe  appellee  was  fully  ad- 
vised of  the  facta   It  most  be  held  to  have 


known  what  the  law  was — to  have  known  Its 
legal  rights.  It  was  not  warranted  In  rely- 
ing upon  misinformation  or  mlsdlrectloa  of 
officials  as  to  what  its  1^1  rights  were. 
There  was  no  fraud  averred.  The  appellee 
ml^t  have  broiight  its  action  In  a  court  oi 
law  against  the  tax  collector,  and  therein 
have  shown  tbe  facts  alleged  In  its  amended 
bllL  If  the  appellee  did  not  desire  to  proceed 
against  tbe  collector,  it  might,  as  far  as  the 
asserted  and  demanded  tax  was  concerned, 
have  Invoked  the  remedy  afforded  by  article 
16  of  chapter  40  of  the  PoUtlcal  Code.  Tbe 
amended  bill  Is  without  equity.  Tbe  demur- 
rer thereto  was  erroneously  overruled. 

The  decree  Is  reversed,  and  the  cause  is  re- 
manded. 

Reversed  and  remanded. 

ANDERSON,  0.  J.,  and  8ATBE  and 
GARDNBB,  JJ.,  concur. 


BROWN  T.  SHORTER  et  sL   («  Div.  95.) 
(Supreme  Court  of  Alabama.    Feb.  10,  1916.) 

1.  ApPEiiL  AND  Ebbob  ®=»725(2)  —  Assign- 
ment OF  Ebbob— AssiGNMSNT  Only  Pab- 
TiALLT  Good. 

Where  some  of  several  pleas  were  not  sub- 
ject to  any  grounds  of  d^urrer  assigned,  the 
assignment  of  error  that  the  trial  court  erred 
in  overruling  demurrers  to  all  such  several  pleas 
must  f  aiL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3004 ;  Dec.  Dig.  €=>725(2).l 

2.  Appeal  and  Ebbob  <8=>1078(1>— Absign- 
UENT  or  Ebbob— Waives. 

Assignments  of  error,  not  argued  by  coun- 
sel's brief,  must  be  treated  as  waived. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4258;  Dec.  Dig.  «=> 
1078(1).] 

3.  Tbiai  *=>253(1)— Inbtbuction  —  Ionobino 
Issues. 

A  proper  charge  on  a  single  issue,  which 
ignored  the  other  issues  made  by  special  counts 
and  required  a  verdict  on  the  whole  case,  wu 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial.  Gent. 
Dfg.  U  613,  614;  Dec.  Dig.  ^258a)-] 

4.  Bills  and  Notes  «=9489(3)— Patiient. 

Where  defendants  gave  notes  to  plaintiff 
to  secure  back  royalties  due  bim  by  former 
lessees  of  his  coal  mine,  the  consideration  of  the 
notes  being  tbe  acquisition  by  defendants  of  min- 
ing equipment  and  improvement  left  by  tbe  for- 
mer lessees  and  the  execution  by  plaintiff  to  de- 
fendants of  a  new  lease  of  the  mine,  and  de- 
fendants thereafter  transferred  their  lease  to  a 
coal  corporation,  which  assumed  the  payment  of 
defendants'  notes  to  the  plaintiff,  plaintiff  as- 
senting but  retaining  his  rights  against  de- 
fendants under  the  original  lea8&  and  where 
such  coal  company  failed  in  its  undertaking  and 
the  plaintiff  sned  it,  recovering  a  Judgment,  cov- 
ering the  royalty  debt  secured  by  defendants^ 
notes,  which  was  partially  satisfi^l,  in  suit  by 
plaintiff  on  one  of  defendants'  notes  to  recover 
the  remainder,  under  issues  framed  by  special 
pleas,  such  as  one  charging  that  plaintiflf  tot^ 
possession  of  other  imorov^nents  than  those 
sold  imder  ffi[ecuti(»i  on  his  Judgment,  of  suffi- 
cient value  to  satisfy  the  whole  debt,  defendants 
could  prove  tbe  value  of  the  improvements  made 
by  th«n  on  the  mining  property,  including  only 
such  as  were  not  sold  nnder  execution  by  plain- 
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tiff  and  which  came  into  hUa  hands  aa  assets  of 
the  coal  company  to  vhlch  defendants  transfer- 
red, alnce  bf  the  terau  of  the  leaie  mch  lni< 
proTements  bctoiBed  to  defendants  <w  thdr  ae- 
Bignee,  though  aubject  to  plaintUTa  lien  for 
royaltm. 

[Ed-  Note.— For  other  casea.  see  Bills  and 
Notes,  Gent.  Dig.  M  1590-1S96:  Dec.  Dig.  4=» 
488(8) ;  Pleadinr,  Gent  Dig.  i  1826.] 

5.  Bills  and  Notes  ^»S11  —  Pathbnt  or 

SATIsrACTION  —  PbOPEBTT    IN    HaHDB  OF 

Payee— Value. 

In  stiit  on  a  note  hy  the  lessor  of  a  coal 
mine  against  lessees  who  gave  their  notes  to  se- 
core  back  n^altiut  and  therMfter  transferred 
to  a  coal  company,  which  assumed  payment  of 
the  notes,  the  lessor  suing  such  coal  company 
upon  default  and  partially  satisfying  a  judg- 
ment, including  the  amount  covered  by  the  notes, 
it  was  proper  to  show  the  value  of  a  compresser 
in  the  mine,  equitable  title  to  which  was  in  the 
coal  c<»npany,  in  ccmnection  with  evidence  tend- 
ing to  show  that  the  lessor  took  possession  of  It 
as  an  asset  of  the  company  with  wlilch  he  should 
be  charged  as  a  credit  on  his  Judgmrat. 

[Ed.  Not&— For  othw  cases,  see  Billa  and 
Notes,  Cent.  Dig.  ff  1780-1770:  Dae.  Dig. 
611.] 

6.  Bills  and  Noibb  «sb482— Valui  ov  Pbof- 
EBTT  IK  Hands  or  PAns. 

Where  lessees  of  a  mine,  who  gave  tlie 
lessor  notes  to  secure  back  royalties,  transferred 
to  a  coal  company,  which  assumed  the  notes 
and  thereafter  defaulted,  the  lessor  suing  and 
recovering  judgment  which  included  the  amount 
of  the  notes,  and  the  coal  company  had  sufficient 
property  not  sold  under  execution  and  which 
came  into  the  lessor's  possession  to  satisfy  the 
unpaid  balance  of  the  judgment)  die  lessor  could 
not  recover  against  the  oziginal  lessees  on  the 
notes. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Gent  Dig,  H  1269,  1461-1468,  1460; 
Dec.  Dig.  ^=34327] 

7.  Bills  and  Notes  «s9430— Patuxnt. 

Where  the  transf^ee  of  lessees  of  a  coat 
mine  assumed  payment  ol  the  lessees'  notes  to 
the  lessor,  and  satisfied  the  debt,  the  lessor  could 
not  recover  against  the  lessees  on  a  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent  Dig.  H  1281-1285;  Dec  Dig.  «=» 
439.] 

8.  Mines  and  Minerals  «s370(^— Parties 
Bound— Leases  — Notes  foe  Kotaltiss  — 
Actions. 

Lessees  of  a  coal  mine,  who  |:ave  notes  to 
the  lessor  to  secure  back  royalties  owed  the 
lessor  by  another  party,  were  not  liable  for  the 
original  obligation,  but  only  on  the  notes. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Gent  Dig,  1  197;   Dea  Dig.  ^ 

Appeal  from  Circuit  Oonrt,  Walker  Oonn- 
tj;  3,  3.  Gurtls,  Judge. 

"Not  to  be  olfldally  reported." 

Assumpsit  by  W.  T.  Brown  against  H.  B. 
Shorter  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Beversed  and 
remanded. 

The  complaint  declares  on  a  promissory 
note,  and  also  on  an  account.  The  special 
pleas  set  up  a  material  alteration  in  the  note 
sued  <Hi,  after  Its  delivery,  and  the  fact  of 
a  former  decree  secured  by  plaintiff  In  the 
chancery  court  against  the  Plateau  Coal 
Company  embracing  this  same  demand.  On 
the  first  question  the  evidenoe  is  in  dlqtute. 


but  on  the  second  question  the  facts  are 
without  substantial  dispute,  and  are  subetan- 
tlally  as  follows:  The  note  sued  on,  along 
with  another  note,  was  ji^ven  to  plaintiff  by 
defendant,  to  secure  some  back  royalties  due 
plaintiff  by  former  lessees  of  his  coal  mine, 
the  consideratlcKi  of  the  notes  being  the  ac- 
quisition or  use  by  defendants  of  certain 
mining  equipment  and  improvement  left  the 
said  former  lessees,  and  the  execution  by 
plaintiff  to  defendant  of  a  new  lease  on  the 
same  mine.  Defendants  soon  afterwards 
transferred  their  lease  to  the  Shorter  Coal 
Company,  a  corporation,  and  a  part  of  the 
consideration  therefor  was  the  assamptioa 
and  payment  by  said  company  of  defendants' 
said  notes  to  the  plaintiff.  Flaintifl  assent- 
ed in  writing  to  the  transfer,  but  expressly 
retained  his  rights  against  the  defendants 
onder  the  original  lease  contract  The 
Shorter  Coal  Company  changed  its  name  to 
the  Plateau  Coal  Company,  and,  having  fail- 
ed iiTlts  undertaking,  plaintiff  filed  his  bill 
in  the  chancery  court,  praying  for  a  cancel- 
lation ot  the  lease,  an  accounting  by  respond- 
ent for  all  royalties  due  complainant,  and 
a  judgment  therefor,  with  a  lien  on  the 
mining  equipment  and  improvements  for  Its 
satisfaction.  The  complainant  proved  the 
back  royalty  debt  secured  by  the  two  notes 
of  defendants,  and  recovered  a  judgment  for 
93,750,  which  included  the  amonnt  covered 
by  the  two  notes,  and  the  royalties  doe  di- 
rectly from  the  coal  company.  TbB  mliUi^ 
equipment,  consisting  of  personalty,  was  sold 
under  execution  and  brought  92,000^  wUdi 
was  credited  as  a  payment  on  the  decree. 

McGregor  &  McGr^^,  cl  Jasper,  for  ap- 
pellant Oray  A  Wiggtos,  of  Jasper,  for  ap- 
pellees. 

80MERVILLB,  J.  [t,  t]  The  first  assign- 
ment of  error  is  that  the  trial  court  erred 
"In  overruling  the  demurrers  to  pleas  A,  B, 
C,  D,  E,  and  F."  Some  of  these  pleas,  no- 
tably E  and  F,  are  clearly  not  subject  to  any 
grounds  of  demurrer  assigned,  and  hence  the 
whole  assignment  must  falL  Moreover, 
neither  the  first  nor  the  second  asslgament 
of  error  Is  argued  by  brief  of  counsel,  and 
must  therefore  be  treated  as  waived. 

[3]  Charge  1,  refused  to  plaintiff,  was  a 
proper  charge  on  the  issue  of  unauthorized 
alteration  of  the  note,  but  was  properly  re- 
fused because  it  required  a  verdict  for  plain- 
tiff on  tbc  whole  case,  thereby  ignoring  the 
issues  made  by  the  other  special  counts. 

[4]  As  the  issues  were  framed  by  these 
special  pleas,  wme  of  which,  it  may  be  con- 
ceded, were  fatally  defective  on  demurrer, 
but  which  nevertheless  went  to  the  Jury,  the 
trial  judge  did  not  err  In  allowing  defend- 
ants to  prove  the  value  of  the  various  im- 
provements made  by  them  on  the  mining 
property,  including,  however,  only  such  aa 
were  not  sold  under  execution,  and  which 
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came  Into  plalntUTB  baiuU  sa  assets  of  the 
company;  since  bj  the  terms  of  the  lease 
fbej  bdonsed  to  defendants,  or  tbelr  as- 
signee, Uioogb  subject  to  plalntUTs  Hen  for 
royalties. 

LS]  Plea  B  espedallr  diarges  tbat  plaln- 
tlff  took  possession  of  other  Improrements 
than  those  sold,  of  snffldent  value  to  satisi^ 
the  vbole  debt  WliUe  the  legal  title  to  the 
"compresser"  was  not  in  Qie  coal  conqwuiy, 
yet  Its  equitable  title  was;  and  it  was  prop- 
er  to  show  Its  value  in  omnectlon  with  evi- 
doDce  tending  to  diow  that  plalntifl  took 
possession  of  it  as  an  asset  of  the  company, 
with  which  he  should  be  charged  as  a  credit 
on  his  judgment  No  such  evidence  was 
offered,  and  the  undisputed  evidence  shows 
the  contrary.  Tb^  trial  Judge,  therefore, 
erred  In  allowing  defendants  to  prove  the 
value     t2w  compresser. 

For  the  same  reasm  there  was  error  In 
allowing  proof  of  the  value  at  the  steel 
rails  laid  by  defendants,  whi<^,  as  the  evi- 
dence shows,  were  sc^d  under  executton,  and 
therefor©  already  credited  on  the  decree. 

[t,  1}  If  tAere  was  sufficient  property  of 
the  Plateau  Coal  Company  (which  was  not 
lold  under  uecutlon  and  whlcb  came  Into 
plalntiff*8  possession)  to  satisfy  the  unpaid 
balance  at  the  decree,  then  the  Jury  would 
pr^ierly  Sad  An*  defendants.  But  it  was 
erroneon*  to  give  such  an  instruction  with 
the  parenthetical  clause  omitted,  as  the  rec- 
ord shows  was  done.  The  quefetlcm  c£  course 
L".  Was  the  Judgment  satisfied  either  by  prop- 
erty sold  by  the  court  or  by  pit^rty  other- 
vise  appn^rlated  by  plalntUF?  If  this  debt 
had  been  already  satisfied  by  the  Plateau 
Coal  Cmnpany,  then  ot  course  plalntUI  could 
not  recover  in  this  suit.  And  the  charge  to 
tbat  ^ect,  evoi  If  abstract,  was  not  revers- 
ible mor. 

It]  Defendants  were  not  liable  on  the 
original  demands  for  whifA  the  notes  were 
^vea,  and  hence  there  wasr  no  error  In 
diaiglng  out  the  second  count  of  the  com- 
plaint, based  upon  an  account  They  were 
liable,  If  at  all,  on  their  promise  to  pay,  evi- 
denced by  these  notes. 

The  assignments  of  ator  above  suatolned 
Were  not  waived  by  appellant,  being  suffi- 
dently  argued  In  brief,  and  they  must  work 
a  reTeml  of  the  Judgment 

Reversed  and  remanded. 

ANDBKSON,  a  J.,  and  BAXRB  and 
GARDNER,  33^  ooncur. 


O'RBAB  V.  AMERICAN  TRUST  &  SAVINGS 

BANK.   (6  Div.  QL} 
(Supreme  Goart  of  Alabama.   Feb.  10,  1916.) 

L  Bills  aro  Notkb     j  105— Aenoas— Issues 
Not  Proved. 
In  an  action  asaisBt  an  indorser  of  a  note, 
where  the  same  of  tbe  payee  was  indorsed  on  the 
note,  and  ndther  the  execution  nor  assignment 


to  plaintiff  Is  dented  by  sworn  plea  as  required 
by  Code  1907,  S  6332,  tbe  note  was  properly  ad- 
mitted in  e^'idence  without  other  proof  that  it 
had  been  executed  or  assigned  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
NoteB,Cent.  Dig.  fg  1643, 1562:  Dec  Dig.  ^ 
4SS;  Jneading,  Cent  Dig.  |  868.] 

2l  Bills  aud  Nona  4=>526— AcnoNS—Evi- 

DBHOB. 

That  a  note  was  seen  after  its  negotiatioo 
to  the  plaintiff  in  the  hands  of  an  attorney  was 
Insufficient  to  show  that  tbe  idaintUE  was  not  a 

htdder  in  due  course. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {|  1832-1830 ;  Dec.  Dig. 
626.] 

8.  Apfkai.  and  Ebbob  «b»90T&)— Review- 

Pbesukptxonb. 

Where  the  ctmtents  oi  a  letter  referred  to  tn 
the  record  on  appeal  do  not  Bn>ear,  it  will  be 
assomed  tbat  tney  tend  to  support  the  trial 
court's  conclosion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  2911-2913,  2916,  2916; 
Dee.  Dig.  «s)>O0f<2)J 

Anderson,  O.  J.,  and  Gardner,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Walter  Coun- 
ty; J.  J.  Curtis,  Judge. 

Assumpsit  by  the  American  Trust  &  Sav- 
ings Bank  against  Oalne  0*Rear.  From  a 
Judgment  for  plaintiff,  deftodant  appeals. 
Affirmed. 

The  note  was  made  by  Calne  CBear  to  one 
W.  B.  Thtmias,  and  Is  alleged  In  the  plea 
to  have  be»i  given  Dor  20  shares  of  Uw  capi- 
tal stodc  of  the  Standard  Coal  C<Hnpaay. 
The  pleas  further  allege  fraud,  mlsr^resen- 
tatton,  and  failure  of  conslderatloii,  going  in- 
to details  as  to  the  fraud  and  misrepresenta- 
tt<ms  complained  of* 

Gray  &  Wiggins,  of  Jasper,  for  appellant 
Max  J.  Winkler  and  Victor  Smith,  both  of 
Birmingham,  and  McGregor  &  McGregor,  of 
Jasper,  for  appellee. 

8AYBB,  J.  Suit  by  appellee  as  tadamet 
of  a  negotiable  promissory  note  against  the 

maker. 

[1]  The  name  of  the  payee  was  indorsed  on 
the  note,  and,  neither  Its  ezecuticNa  nor  as 
slgnmoit  to  plaintiff  being  denied  by  sworn 
plea  (Code,  f  6382),  or  at  all  for  tbat  matter, 
it  was  properly  admitted  in  evidence  with- 
out other  or  further  proof  tbat  It  had  been 
executed  and  assigned  to  plaintiff. 

[2,  8]  The  note  in  suit  was  executed  Hay 
4,  1912,  and  made  payable  January  1^  1914. 
The  defense  was  that  It  had  been  obtained 
by  the  fraud  of  the  payee,  and  that  plain- 
tiff, not  b^ng  a  h<dder  In  due  course,  was 
charged  with  notice  of  the  fraud.  The  only 
eviaeoce  offered  in  support  of  the  allegation 
that  plaintiff  was  not  a  holder  In  due  course 
was  the  testimony  of  the  maker  that  he  had 
seen  the  note  in  the  possession  of  W.  II. 
Smith,  a  lawyer,  in  January,  1913.  This  tes- 
timony was  not  corroborated  by  Smith,  and 
was  flatly  contradicted  by  the  officers  of 
the  plaintiff  bank.    But  of  course,  the  Jury 
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had  a  right  to  belieTe  the  maker,  and  we 
shall  asanme  that  they  did.  In  view  of  the 
uncontradicted  proof  that  the  note  had  been 
negotiated  in  1912,  without  notice  of  any  de- 
fect in  Its  consideration,  to  secure  loan'^ 
made  by  plaintiff  to  the  payee  In  August  and 
October  of  that  year,  there  being  no  explana- 
tion by  the  maker  of  how  or  why  Smith  held 
the  note  In  Januai^,  1913,  tf  he  had  it,  we 
entertain  the  opinion  that  the  isc^ated  fact 
of  snch  possession  did  not  tend  to  cast  any 
dond  upon  plaintiff's  prevlons  and  continued 
ownership  In  good  faith.  If  Smith  bad  the 
note  in  suit,  there  is  nothing  to  Indicate  for 
what  purpose  he  had  it  It  ouunot  be  assum- 
ed that  he  got  It  from  the  payees  or,  even  If 
he  did,  that  his  temporaijr  possession  was  in- 
consistent with  the  oth^wlse  well-establlBhed 
and  uncontradicted  prior  ownership  of  the 
plaintiff.  Smith  had  for  collection  a  claim 
of  Thomaa,  the  payee  and  indorser  of  this 
note,  against  O'Bear,  the  maker.  But  Qiere 
is  nothing  to  show  that  he  had  this  note  for 
any  sucdi  xnuposeu  Tben  is  also  reference 
in  the  record  to  a  letter  written  about  that 
time  by  Smith  to  O'Bear,  but  the  transcrb>t, 
whlcli  purports  to  contain  all  the  evidence, 
does  not  contain  a  copy  of  the  letter.  Assum- 
ing that  it  had  some  relevance  to  the  point 
at  Issue  between  the  partlea,  it  must  also  be 
assumed  that  its  contents  tended  to  support 
tiie  trial  court's  conclusion  that  plaintiff  was 
entitled  to  the  general  diarge  whldi  the 
court  gave  on  its  request 
Affirmed. 

McOLBLLAN,  MATTIEtiD,  SOUBBYIU^B, 
and  THOSCAS,  J3.,  concur.  ANDEBSON,  G. 
J.,  and  OABDNBB,  J.t  dissoit 


BRANNAN  t.  SHERRY.   (4  DIt.  602.) 
'  (Supreme  Court  of  Alabama.    Feb.  10,  1916.) 

1.  EiXOBPTIONS,  BlU,  or  4=941(6)— PBBSJCnTA- 
TION  AND  SlGNINQ. 

That  the  bill  of  exceptions  was  presented 
to  the  presiding  judge  within  the  90  days  re- 
quired by  Code  1907,  8  8018,  is  attested  by  the 
fact  that  it  shows  it  was  signed  by  him  within 
tluit  period. 

[Ed.  Note.— For  other  cases,  sea  Exceptions, 
BUI  of,  Cent.  Dig.  U  70,  71;  Dec  Dig.  «3» 

mm 

2.  EXECUTOBS  AND  AdUINIBTBATOBS  «s>221(1) 

—Action  Against— Pbesentation  of  Claim 

— bubden  of  pboof. 

PlaintiCE  In  an  action  against  an  executrix, 
by  joining  issue  on  the  plea  of  the  statute  of 
nonclaim,  assumes  the  burden  of  proof  of  presen- 
tation of  the  claim  within  the  time  provided  by 
Code  1907,  {  2590,  and  in  one  of  the  ways  pro- 
vided by  section  2593. 

LEd.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent.  £Hg.  |i  901,  1858,  1861- 
1863 ;  Dec.  Dig.  «»22lTl).l 

3.  execctobs  and  adminiatbators  *=3227(3) 
— Claims— Pbesentation- Vebification. 

Under  Code  1907,  S  2503,  providing  that 
presentation  of  a  claim  against  a  decedent's  es- 
tate may  be  made  to  the  executor,  or  by  filing 


the  claim  or  a  statement  thereof  in  the  probate 
court,  and  that  every  such  claim  so  presented 
to  the  executor  "and'  filed  la  the  probate  court 
must  be  verified,  while  presentation  need  not  be 
to  the  executor  personally  and  by  filing  in  the 
probate  court,  whether  made  in  the  one  or  tlie 
other  way,  the  claim  must  be  verified. 

[Eld.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  H  S14-«16;  Dec. 
Dig.  *s»227(3).] 

4.  BXEOUTOM  AXO  ADHZniBTBATOBa  9s>222(3) 

— Olaihs— NBOBasirr  or  Psbsertation. 
To  prevent  the  bar  of  the  statute  of  non- 
claim,  actual  formal  presentation  of  the  claim 
must  be  made  by  one  having  right  to  make  the 
presentation ;  and  mere  knowledge  by  the  execu- 
trix of  its  existenee  la  not  enough. 

[Bd.  Note.— For  other  cases,  see  Bzecutors 
and  Administrators,  Cmt  Dig.  f  766;  De&  Dig. 
«»222(3).]  '•'^  ' 

5.  BXBCDTOBS     AND     ADMIRIffTKATOBS  ^> 

228(2, 3)— Oi.Aiic»— Fbeseit tatioh  to  Attob- 

KETS. 

Presentation  <jt  a  claim  against  decedent's 
estate  to  the  attnmeys  of  executrix  is  not  a 
presentation  to  her  authorised  by  Code  1907,  { 
2S03 ;  and  this  though  they  then  present  it  ta 
her,  they  not  being  pwsons  antborued  to  make 
the  presentation. 

[Ed;  Note.— For  other  cases,  see  Bxeentors  and 
Administrators.  Cent.  DliriH-820;  822-824%; 
Dec  Dig.  «=»^28(2.8>.] 

Appeal  fmn  Circntt  Court,  Barbour  Oonn- 
ty;H.  Sallies  Judge. 

Action  by  P.  T.  Brannan  against  Janle 
Sherry,  as  executrix  of  John  Sherry,  deceas- 
ed. Judgment  for  defendant,  and  plaintiff 
appeals.  Affirmed. 

G.  L.  Comer  and  McDowell  &  McDowell,  all 
of  E^aula,  for  appellant.  A.  H.  Merrill  ft 
Sons,  of  Eofanla,  for  appellee. 

THOMAS.  J.  The  cauae  is  submitted  oa 
motion  to  strike  the  bill  of  exceptions,  and 

on  the  merits. 
[1]  The  cause  was  tried  on  December  2, 

1914.  The  bill  of  exceptions,  signed  by  the 
presiding  judge,  bears  date  February  27, 

1915,  and  Is  Indorsed.  "Filed  September  7, 
1915."  From  an  infection  of  the  certificate 
of  appeal  by  the  clerk  of  the  circuit  court, 
the  latter  date  appears  to  have  had  reference 
to  the  filing  of  the  bill  of  exceptions  In  his 
office.  The  appeal  was  taken  to  this  court 
on  September  20,  1915.  Does  It  thus  affirma- 
tively appear  from  the  record  that  the  bill  of 
exceptions  was  presented  to,  and  signed  by 
the  presiding  Judge  within  90  days  from  the 
day  on  which  the  Judgment  was  entered? 
Code  1907,  gS  3018.  8019. 

True,  the  bill  of  exceptions  bears  no  date 
of  presentation.  It  is  evident,  however,  that 
It  was  presented  and  signed  after  the  entry 
of  the  judgment,  and  within  90  days  there- 
after. Under  the  statute  the  bill  must  be  ten- 
dered by  the  party  supposing  himself  ag- 
grieved, and  if  correctly  stated,  it  Is  the  duty 
of  the  presiding  Judge  to  sign  the  same,  which 
thereby  becomes  a  part  of  the  record.  Code, 
S  3018.  The  time  in  which  a  bill  of  exc^ 
tlons  may  be  tendered  or  presented  is  "90 
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days  from  the  date  aa  wUcti  the  Jndsment  la 
entered."  and  the  Judge  must  bidoTse  thereon, 
af  a  part  ot  the  bill,  the  true  date  of  its  pres- 
entatlon ;  and  U  the  bill  be  correctly  stated, 
It  must  be  signed  by  him  "within  90  days 
thereafter."  Code  1907,  |  3019.  And  the  bill 
may  be  stricken  fr<Hn  the  record,  on  motion 
of  a  party  to  the  record  or  of  his  attwney, 
if  not  "signed  within  the  time  required  by 
tew."  Code  1907,  |  8020.  When  the  bUl  of 
exceptions  Is  presented  to,  and  signed  by,  the 
presiding  Judge  within  the  time  prescribed  by 
law,  it  becomes  a  part  of  the  record  when 
brou^t  here  by  appeal.  State  ex  rel.  Tate  v. 
PoweU,  184  Ala.  46,  CO.  63  Sonth.  542.  The 
statute  does  not  require  that  it  be  filed  in 
the  derk's  oflke  within  the  180  days  from 
the  date  on  which  the  Judgment  was  entered. 
If  filed  within  the  time  for  taking  the  appeal, 
and  the  appeal  is  taken  as  required  by  the 
statute,  then  the  bill  of  exceptions  becomes  a 
part  ot  the  record.  Edinburgh-American  Co. 
T.  Canterbury,  169  Ala.  444,  460,  68  South. 
823. 

In  Box  et  aL  T.  Southern  Railway  Co.,  184 
AUu  696,  64  South.  60,  the  record  did  not 
show  a  timely  presentation  to  the  presiding 
judge  as  required  by  the  statute,  and  the  de- 
cision was  rested  on  the  fact  that  "an  exami- 
nation of  the  bill  discloses  nothing  from 
which  the  date  of  its  presentation  can  be  de- 
termined." Here  the  efficacious  signing  of 
the  blU  of  exceptions  by  the  presiding  Judge 
wlthlu  the  statutory  period  for  presentatiiMi 
to  him  attests  the  timeliness  of  the  presenta- 
tion. The  motion  to  strike  the  UU  of  excep* 
(Ions  is  orermled. 

[X-i]  This  suit  was  brought  on  March  19, 
1913,  by  F.  T.  Brannan  against  Janie  Sherry, 
as  executrix  of  John  Sherry,  deceased.  The 
contracts  sued  upon  bore  date  of  March  11, 
1893,  and  had  Certain  credits  Indorsed  there- 
on. A  verified  statement  of  the  claim  was 
given  to  the  attorneys  of  the  executrix,  and 
was  Indorsed:  "Presented  for  i>ayment,  July 
29,  1911.  Janie  Sherry.  Executrix  of  the  Es- 
tate of  John  Sherry,  Deceased." 

The  original  contracts  described  in  the 
sworn  statement  were  delivered  to  the  attor- 
neys for  Janie  Sherry  as  executrix  of  said 
estate  for  her  Inspection,  and  she  "looked 
them  over"  In  her  attorney's  office.  The 
plalntlfF  and  bis  attorney  knew  at  the  time 
the  verified  stntement  and  the  original  con- 
tracts were  left  at  .the  attorney's  oBlce  that 
said  attorneys  were  the  attorneys  of  the  ex- 
ecutrix. 

The  evidence  falls  to  show  the  date  of  the 
dpath  of  John  Sherry,  or  the  date  of  Issue  of 
letters  testnmentary  on  his  estate,  or  the  date 
of  the  qualification  of  Mrs.  Janie  Sherry  as 
executrix  of  said  estate.  The  burden  Is  on 
the  pIolntlflF  to  make  out  his  case.  Proper 
averments  of  the  date  of  Sherry's  death,  and 
of  the  issue  of  letters  testamentary,  is  con- 
tained In  the  complaint. 

On  defendant's  plea  No.  U,  of  the  statute 
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of  nondaim,  the  plalntUt  Joined  Issue  and 
thereby  assumed  tl)e  bnrden  of  proof  of  doe 
presentation  of  the  claim  against  the  Sherry 
estate  In  accordance  with  the  statute.  Wel- 
ler  &  Soa  t.  Rensford,  185  Ala.  833,  64  South. 
866;  McKensle  v.  Matthews,  168  Ala.  437,  44 
Sonth.  068;  MltcbeU  v.  Lea,  57  Ahi.  46; 
Evans,  Adm'r,  t.  Norrla  et  al.,  1  Ala.  611. 
The  plalntier  most  therefore  show  ctKupUanoa 
with  sections  2600  and  2608  of  the  Code  of 
1907. 

Claims  may  be  presented  against  a  dece- 
dent's estate,  then.  In  either  one  of  three 
ways:  (1)  By  presenting  the  dalm,  duly 
verified,  personally  to  the  administrator  or 
the  executor  (Peevy,  Adm'x,  v.  F.  &  M.  Nat 
Bank,  182  Ala.  82,  84.  86.  81  South.  466,  oc 
(2)  by  "filing"  the  claim  in  question,  duly 
veHtleA,  in  the  office  of  the  Judge  of  probats 
In  which  the  letters  testamentary  or  of  ad- 
minlstratlMi  were  granted  (Peevy.  Adm'x,  v. 
P.  &  M.  Nat.  Bank,  supra ;  Weller  &  Son  v. 
Rensford,  supra);  (3)  by  filing  a  state- 
ment of  the  claim,  duly  verified.  In  the  office 
of  the  Judge  of  probate,  etc  The  statute  as 
amended  (Code  of  1907.  f  2693)  expressly  re. 
quires  that  "every  such  claim  so  presented  to 
the  executor  or  administrator  and  filed  in  the 
probate  court  must  be  verified  by  the  oath  of 
the  claimant,"  to  the  effect  that  the  amount 
claimed  Is  Justly  due,  or  to  become  due,  after 
allowing  all  proper  credits.  It  Is  thus  noted 
that  the  statute  is  materially  changed  by  the 
addition  of  the  words,  "to  the  executor  or  ad- 
ministrator and  filed  in  the  probate  court," 
after  the  word  "presented,"  and  before  the 
words,  "must  be  verified,"  In  section  133  of 
the  Code  of  1896,  which  section  was  con- 
strued In  Nicholas  v.  Sands,  136  Ala.  267,  33 
South.  815,  and  in  Peevy,  Adm'x,  v.  F.  &  M. 
Nat.  Bank,  supra,  not  to  require  verification 
of  the  claim  when  it  was  presented  person- 
ally to  the  personal  representative. 

It  may  be  here  stated  that  no  reasonable 
construction  of  the  smendment  found  In  sec- 
tion 2593  (Code  of  1907)  would  require  a  due 
presentation  of  the  claim  both  to  the  personal 
representative  and  In  the  office  of  the  Judge 
of  probnte.  Either  one  of  the  methods  of  due 
presentation  Is  as  efficacious  aa  the  other 
methods  prescribed,  and  ^ther  one  of  the 
three  may  he  pnrsned,  at  the  election  of  the 
claimant. 

It  Is  axiomatic  that  letters  testamentary 
could  not  Issue  before  the  death  of  the  testa- 
tor; and  the  date  of  this  fact  In  the  case  at 
bar  is  not  fixed  by  the  testimony,  nor  Is  the 
fact  of  due  presentation  of  the  claim,  which 
must  have  occurred  after  the  Issuance  of  let- 
ters testamentary,  and  within  12  months  of 
its  accrual,  so  established.  Onie  evidence  Is 
silent  on  these  dates. 

There  Is  no  pretense  that  the  presentation 
was  made  by  plaintlfTs  filing  the  claim  in 
the  otfice  of  the  Judge  of  pr<d)ate.  Ills  proof 
must  be  of  personal  presentation  to  Mrs. 
Janie  Sherry  as  executrix  of  the  estate  of 
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John  Sberry,  deceased.  Mere  knowledge  of 
Its  existence,  on  tbe  part  of  the  executrix, 
will  not  prevent  the  bar  of  the  statute.  Jones 
v.  Llghtfoot,  10  Ala.  17;  Owens  v.  Corbltt,  57 
Ala.  92 ;  Smith  v.  Fellows,  58  Ala.  467 ;  Allen 
T.  Elliott,  67  Ala.  432;  Jones  t.  Peebles,  130 
Ala.  269,  30  South.  564.  The  actnal  formal 
presentation  of  the  claim  must  be  made  by 
one  faaving  the  right  to  ma^  the  prraenta- 
tlon.  In  Jones  t.  Peeblefl,  supra,  the  ooart 
said: 

"'It  la  indispensable  not  only  that  the  claim 
•bonld  be  brought  to  the  attention  and  knowledge 
of  the  executor  or  admlniatrator,  but  this  must 
be  done  by  one  having  an  interest  in  it,  and  a 
legal  right  to  enforce  Its  payment,  and  it  must 
be  evidenced  by  some  act  or  word  wbidi  indi- 
cates an  intention  to  look  to  the  estate  of  the 
deceased  debtor  for  its  payment.*  Allen  t.  El- 
liott, 67  Ala.  482,  and  coses  dted.  Or,  to  re- 
state the  principle  in  the  language  employed  by 
Stone,  J„  in  Smith  v.  PellowB,  58  Ala.  472:  Tbe 
reenlt  of  oor  rulings  on  this  question  is,  that  to 
constitute  a  sufficient  presentation,  the  nature 
and  amount  of  the  claim  must  be  brought  to  the 
attention  of  tbe  personal  representative,  by  some 
one  autfaorized  in  law  or  fact  to  make  the  presen- 
tation, and  the  representative  must  be  notified, 
expressly  or  impliedly,  that  the  estate  is  looked 
to  f<a  payment'" 

See,  also,  Allen  v.  Elliott,  67  Ala.  432; 
Bank  v.  Hawkins,  12  Ala.  755;  Jones  r. 
Llgbtfoot,  10  Ala.  17. 

The  attorneys  for  the  executrix  could  not 
be  tbe  agent  or  the  attorneys  for  the  plaintiff 
claimant.  Tbe  attorneys  for  the  defendant 
(^lenly  held  themselves  out  as  the  attorneys 
of  the  executrix  and  the  estate.  The  claim- 
ant conld  not  treat  aach  agents  and  attorneys 
as  hla  agents  or  attorneys.  Spratt  v.  Wilson, 
94  Ala.  60S,  10  South.  200;  Commercial  Fire 
Ins.  Co.  V.  Allen  et  aL,  80  Ala.  671,  1  South. 
202. 

As  to  presentation,  tbe  statates  governing 
most  be  f<^owed.  The  statute  does  not  an- 
tborlse  the  presentation  of  a  (dalm  against 
an  estate,  to  the  attorneys  representing  Its 
personal  representative;  neither  does  it  war- 
rant the  in^sentatlon,  to  the  personal  repre- 
sratstlve  of  an  estate,  of  the  claim  of  a  third 
person,  by  the  attom^s  of  its  personftl  r^ 
resentative.  Decedents'  estates  dionld  not 
be  so  bonnd,  and  the  statute  of  mmdalm  flins 
suspended.  The  orderly  admlnlsbstiim  of 
estates  recinlres  adherence  to  the  statnte,  to 
bind  the  estate  to  the  paymoit  of  the  just 
claim  and  suspend  the  statute  of  nonclalm. 

It  Is  not  necessary  to  consider  the  statute 
ct  Umltatlona^  w  tiie  evidence  as  relatii^ 
tbeietow  But  we  have  carefully  considered 
the  evidence  bearing  on  the  issue  of  nmclalm, 
and  find  no  error  In  the  rulings  of  the  trial 
court 

Hie  case  Is  afllrmed. 

Affirmed. 


ANDBRfiON,  a  J^  and  MATFIELD  and 
SOMEBVILLE,  J  J.,  concur. 


BROWNING  V.  ST.  OLAIB  00T7NTT. 

a  Div.  672.) 
(Supreme  Court  of  Alabama.   Feb.  S,  1016.) 

1.  Appeal  and  Ebbob  <Ss»661— Becobd— Pirn- 

TION. 

On  the  contest  of  a  stock  law .  election, 
where  the  probate  court  upon  certiorari  from  the 
Supreme  Court  certified  as  part  of  the  record 
omitted  from  the  transcript  a  copy  of  the  peti- 
tion calling  for  a  stock  election,  and  whldi  was 
part  of  the  proceedings  in  the  cause,  the  peti- 
tion might  be  considered  as  part  of  the  record. 

[Ed.  Note.— For  other  coBea,  see  Appeal  and 
Error,  Cent  Dig.  2848,  2810;  Dec  IMg.  ^ 
661.] 

2.  Aniuals  ®=350(2)— Stock  Law  Elxctiov— 
Validitt. 

On  appeal  from  the  ruling  in  the  contest  of 
a  stock  law  election  the  validity  of  the  petition 
and  order  for  the  election,  prescribed  by  Code 
1907^  S  5882,  and' of  the  proceedings  in  the  com- 
missioners' court  in  view  of  section  455,  pre- 
scribing the  grounds  of  election  contests,  are 
matters  not  properly  presented  on  the  contest; 
as,  if  the  election  was  void,  there  was  nothing 
to  contest 

[Ed.  Note. — For  other  eases,  see  Animals, 
Cent  Dig.  H  140-161;  Dee.  Dig.  «=»60<2).] 

3.  Animals  ^50(2)— Stock  Law  Elkotior— 
Vaudity— Kembdt. 

In  such  case  tbe  remedy  for  the  review  of 
such  questions  was  by  certiorari  to  quash  the 
proceedings. 

[Ed.  Note.— For  other  eases,  see  Animals, 
Cent.  Dig.  H  149-151 ;  Dee.  Dig.  «=»50(2).] 

4.  Aniuals  «=:3S0{2)— Stock  Law  Elbctioii— 
FassuHFnoN  or  Bequlabitt — Statute. 

Under  Code  1907,  I  3312,  giving  the  ooart 
of  county  commiaaioners  original  and  unlimited 
Jnrisdicbon  in  re»ird  to  stock  law  elections, 
where  the  record  amrmatively  shows  that  the  or- 
ders entered  upon  the  minutes  of  the  court  in 
respect  to  the  election  contained  all  necessary 
and  jurisdictional  averments,  and  their  regu* 
laritjr  is  not  questioned,  the  proceeding  should 
not  be  quashed  upon  a  petition  for  certiorari. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  U  149-161 ;  Dea  Dig.  ^950(2).] 

Appeal  from  St  Clair  County  Court ; 
James  L  Herring,  Judge. 

Contest  of  stock  law  election  by  J.  R. 
Brof^nlng  against  St  Clair  County.  Judg- 
ment for  contestee,  and  contestant  appeals. 
Afllrmed. 

M.  M.  Smith,  of  Pell  City,  for  an>ellant. 
James  A.  Embry,  of  Ashvllle,  for  appellee. 

GABDNEB,  J.  This  cause  originated  In 
the  contest  of  a  stock  law  election  for  pre* 
clnct  No.  3,  St  Clair  county.  From  an  ad- 
verse ruling,  the  contestant  prosecutes  this 
appeal. 

[1]  In  response  to  a  writ  of  certiorari  tnm 
this  court  the  probate  court  certified  as  part 
of  the  record  omitted  from  the  transcript  a 
copy  of  tbe  petition  calling  for  a  stock  law 
election  In  said  precinct  Upon  submission 
of  the  cause  motion  was  made  by  counsel  for 
appellee  to  strike  said  petiUon  from  this  reo- 
ord.  The  petltlcm  was  a  part  of  the  pro- 
ceedings in  the  cause,  and  we  can  see  no 
valid  reason  why  the  same  should  not  be  con- 
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Bidered  a  part  of  tbe  record.  The  motion  U 
denied. 

[2,  3]  The  appeal  Is  upon  tbe  record  alone, 
and  the  only  groand  for  reversal  nrged  by 
counsel  for  appellant  seems  to  be  that  the 
petition  certified  In  response  to  the  certiorari 
does  not  disclose  that  it  was  marked  "filed," 
that  no  order  whatever  was  made  on  tbe  pe- 
tttloB  (Code  1907,  8  and  that  tbe  court 

did  not  acquire  jurisdiction  to  order  tbe  elec- 
tion. Ruling  as  to  any  other  grounds  of  con- 
test are  not  insisted  upon. 

The  argument  of  counsel  Is  directed  to  tbe 
validity  vel  non  of  tbe  order  for  the  electlou, 
and  of  the  proceedings  in  tbe  comLalBsioners' 
court  We  entertain  tbe  opinion  that  this 
Is  matter  not  properly  presented  In  a  con- 
test of  the  election.  See  sections  &8&2  and 
455,  Code  1907.  As  said  by  this  court  In 
Commissioners'  Court  v.  Johnson,  145  Ala. 
S&3,  39  South.  910,  If  the  "election  was  void, 
there  was  nothing  to  contest."  The  remedy 
for  review  of  such  questions  Is  by  certiorari 
to  quash  tbe  proceedings.  However,  as  we 
deem  the  matter  of  such  character  as  should 
be  determined  without  further  lltlgatl(m,  we 
will  discuss  tbe  question  argued  by  counsel. 

[4]  The  brief  of  counsel  discloses  that  bis 
reliance  Is  upon  that  class  of  cases  decided 
prior  to  what  Is  now  section  3312  of  the 
Code,  which  gives  tbe  court  of  county  com- 
missioners original  and  unlimited  jurisdic- 
tion In  relation  to  such  matters  as  we  now 
have  under  review.  The  following  quotation 
from  the  recent  case  of  Edwards  v.  Bibb 
County  CfHn'rs,  69  South.  449.  !■  apiAlcable 
bere: 

"Appellant  relies  on  Coounisslonen*  Court  t. 
Holland,  177  Ala.  60  [5S  South.  27$].  and  the 
cases  theretn  cited.  Wben  the  cases  ctted 
•  •  •  came  up  for  decision  the  court  of  coun- 
ty commissioners  was  esteemed  as  an  inferior 
mbnnal  of  a  strictly  limited  jurisdiction  in  re- 
spect of  roads  and  stock  law  districts,  and  to  its 
orders  and  sentences  in  such  matters  It  was  nec- 
essary tliat  its  records  should  show  affirmatively 
the  facts  upon  which  Its  authority  depeuded. 
It  was  to  prevent  the  frequent  miscarriages  re- 
enlting  from  this  states  of  the  court's  jarlsdie- 
tion  that  the  statute  was  amended  (section  3312, 
■upra)  to  make  it  a  court  of  original  and  un- 
limited jurisdiction  in  relation  to  the  establish- 
ment of  roads  and  stock  law  districts.  Uniform- 
ly it  has  been  held  under  tbe  statute  in  its  pres- 
ent form  that,  where  the  record  affirmatively 
shows  that  the  court  acquired  jurisdiction  of  the 
subject-matter  by  the  filing  of  a  proper  petition, 
as  the  record  by  its  recital  of  facts  found  does 
■how  in  this  case,  errors  and  Irregularities  inter- 
veolng  in  the  subsequent  proceedings  will  not 
furnish  ground  for  quashing  tbe  proceeding  on 
common-law  certiorarL  Benedict  v.  Commia- 
sioners'  Court,  177  AK  52.  [58  South.  306]; 
-Cook  V.  Comma.  Ct,  178  Ala.  394  [69  South. 
■483];  Stephens  v.  Gommisaionerfl'  Court,  ISO 
Ala.  531  161  South.  917];  Wright  v.  Commis- 
■ioners'  Court,  180  Aia.  534  [61  South.  918]. 
JSee,  also,  Kirby  v.  Commissioners*  Court  086 
Alfc  eUT  66  Sooth.  188." 

Tbe  ease  of  Stephens  t.  Gommtasloiiers* 
<3imtt,  supra.  Is  very  mndi  In  p<^nt  In  tbe 
loBtaxit  caao. 

The  record  before  us  shows  that  the  orders 


entered  upon  the  minutes  of  the  court  of 
county  commissioners  In  respect  to  the  stock 
law  election  contained  all  necessary  and  ju- 
risdictional averments,  and  the  regularity  of 
the  orders  of  said  court  is  not  here  attacked 
The  order  calling  for  tbe  election  recites, 
among  other  things,  that  the  petition  was 
died  on  November  4,  1913.  In  Stephens  v. 
Commissioners'  Court,  supra.  It  was  held 
that  although  the  petition  did  not  conform 
to  tbe  requirements  of  law,  yet,  as  the  order 
of  the  commissioners'  court  affirmatively  ad- 
judged that  every  jurisdictional  requirement 
aC  the  law  was  met,  the  proceeding  should 
not  be  quashed  upon  tbe  petition  for  cer- 
tiorari. Speaking  of  the  effect  of  tbe  change 
of  the  provision  of  the  Code  as  now  found  In 
section  3312,  tbe  c^lnlon  says: 

"Tbe  effect  of  tbe  amendment  was  to  convert 
commissioners'  courts,  and  courts  of  like  juris- 
diction, •  «  *  unless  'otherwise  provided  by 
la\v'~a  condition  not  present  in  this  Instance." 

By  what  is  here  said  we  do  not  mean  to 
Indicate  that  it  would  be  held,  even  in  tbe 
absence  of  the  change  wrought  by  section 
3312,  that  a  failure  to  have  the  potion 
marked  "filed,"  or  to  have  any  order  Indorsed 
on  the  petition  itself,  would  affect  the  pro- 
ceeding; tbe  records  of  tbe  court  showing 
that  tbe  petition  was.  in  ftct,  before  the 
commissioners'  court  and  acted  upon.  In- 
deed, we  are  inclined  to  the  contrary  view. 
However  this  may  be,  we  think  It  quite  clear 
that  under  the  statute  as  it  now  exists,  and 
under  the  declsloiis  of  this  court,  the  point 
is  not  weU  taken. 

We  have  gtvoi  etmslderation  to  the  only 
question  presented  in  Iwlef  of  counsel  for 
appellant. 

Tbe  judgment  Is  afBrmsd. 

Affirmed. 

ANDERSON,  0.  J.,  and  MeOLBLLAN  and 
SATBB,  S3.,  ocmciir. 


ROB  et  aL  T.  DT7RHAM.    a  Div.  887.) 
(Supreme  Court  of  Alabama.    Feb.  10,  1916.) 

1.  COBPORATIOHS  «=>630(1)  —  DISSOLUTION  — 

Where  a  corporation  Is  dissolved  by  agree- 
ment  and  recorded  declarati<m  of  all  stockbold- 
ers,  under  Code  1907,  }  3510,  the  corporation, 
though  the  rule  is  otherwise  wtun  it  has  been  dis- 
solved by  decree  of  the  chancery  court  on  peti- 
tion of  majority  stockholders  under  section  3511, 
falls  within  sectloa  8516  dedarioe  that  corpora- 
tions whose  charters  expire  by  limitation  and 
which  are  dissolved  by  forfeiture  or  other  cause, 
except  by  Judicial  decree,  exist  as  bodies  corpo- 
rate for  the  term  ot  5  years  after  dissolution  for 
the  purpose  of  prosecuting  or  defending  suits,  set- 
tling their  business,  disposing  of  their  property, 
and  dividing  their  capital  stock,  and  hence  a 
corporation  so  dissolved  by  agreement  of  its 
stockholders  may  within  the  5-year  period  be 
joined  Bs  a  par^  to  a  suit  to  hold  It  liable  for 
the  failure  of  ibi  officers  to  comply  with  Code 
1907,  I  4105k  declaring  that  when  an  execution 
or  attachment  Is  levied  on  the  stodr  of  tbe  de- 
fendant In  any  oorporatton,  the  officer  levying 
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shall  declare  the  fact  of  the  levy  and  demand  of 
any  corporate  officer  a  statement  in  writinir  of 
the  amount  of  the  defendant's  atock,  and  failoze 
to  fondah  such  itatement  aball  render  the  cor- 
poration liable  for  tfae  full  amount  of  the  Jndff- 
ment. 

{Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  »  2482,  2483;  Dec  Dig.  «is>63U(l)0 

2.  COBPOBAttOHS  ^»aOO— PBNJa.TZES— STAT- 
UTXS. 

A  conmration  is  not  liaMe  under  Code 
1007,  S  4106,  declaring  that  when  execution 
shall  be  levied  on  the  stock  of  the  defendant 
in  any  corporation,  the  officer  shall  declare  the 
fact  ot  the  levy,  and  the  corporation  shall,  un- 
der penaity  of  being  liable  for  the  judgment, 
fumub  a  statement  of  the  amount  of  defend- 
ant's stock,  for  failure  to  furnish  a  statement  of 
a  defendant's  stock  where  it  did  not  appear 
that  the  defendant  owned  any  stodi  whatsoever ; 
'hence  a  bill  seeking  to  bold  a  corporation  liable 
is  without  equity,  where  it  did  not  show  that  the 
original  def^dant  owned  any  stock  in  the  coi^ 
poration. 

[Ed.  Note.— For  other  cases,  see  Coriiorations, 
Cent  Dig.  H  683,  684,  1S79-1584;  Dec.  Dig. 
4S9896.] 

Appeal  from  Chancery  Court,  Mobile  Coun- 
ty; Thomas  H.  Smith,  Chancellor. 

Bill  by  Joseph  F.  Durham  against  John  T. 
Roe,  Bell  McGowln  Boe,  Lena  McGowln,  and 
the  Roe  Drug  Company,  to  hold  the  corpora- 
tion liable  in  judgment  for  a  certain  debt 
owed  to  the  corporation  by  one  W.  T.  Mc- 
Gowln, and  to  compel  its  payment  out  of 
corporate  assets.  From  a  decree  overruling 
demurrers,  defendants  appeal.  Reversed  and 
rendered. 

The  parties  named  as  respondents  were,  on 
November  14,  1914,  directors  and  sole  atock- 
holders  of  the  corporation  which  was  on 
December  12,  1914,  voluntarily  dissolved  by 
them,  by  proceedings  under  and  In  con- 
formity with  section  3610,  Code  1907,  where- 
by they  came  into  possession  of  the  cor- 
porate assets.  The  theory  and  equity,  If 
any,  of  the  bill  are  disclosed  by  the  allega- 
tions of  paragraph  3  as  follows: 

Complainant  heretofore  brought  a  suit  in  the 
circuit  court  of  Mobile  county,  Ala.,  against 
one  W.  T.  McGowln  as  defendant,  and  as  such 
plaintiff  in  said  suit,  recovered  on  January  27, 
1914,  against  said  W.  T.  McGowin  a  judgment 
in  the  sum  of  $2,326.16,  together  with  |9.66 
coate,  no  part  of  which  said  judgment  has  ever 
been  satisfied ;  that  on  September  1,  1914,  com- 
plainant caused  an  alias  execution  to  be  issued 
on  said  judgmmt  which  said  execution  was  on 
the  same  day  levied  on  all  the  stock,  shares,  or 
interest  of  uie  said  W.  T.  McGowin  in  the  Boe 
Drug  Company,  a  corporation ;  that  the  officer 
mftkmg  said  levy  went  to  the  office  or  principal 
place  of  business  of  said  Boe  Drug  Company,  a 
corporation,  and  demanded  of  an  officer  of  said 
corporation,  who  was  there  present  Aid  who 
was  not  the  defendant  in  the  suit  in  which  said 
jndgment  was  rendered,  a  statement  in  writing 
under  oath  of  the  amount  of  W.  T.  McGowin'a 
stock,  the  number  of  his  riiares  or  the  extent 
of  his  interest  in  said  corporfltloB  and  left  with 
said  officer  a  copy  of  the  writ;  that  the  said 
corporation  neglected  or  failed  for  more  than  10 
days  after  said  levy  to  deliver  to  the  officer  mak- 
ing the  levy  or  to  any  other  officer  du^  authoriz- 
ed by  law  to  make  the  retnms,  sndi  statement 
in  writing  under  oath  of  the  particnlars  demand- 
ed by  said  officer  and  of  the  value  of  W.  T. 


McGowin's  sto^  shares,  or  interest  in  the  said 
corporation.  Wnerefore  complainant  says  that 
the  Roe  Dmg  Company  became  liable  to  him 
under  the  terms  of  section  410S,  Code  U07,  io 
the  full  amount  of  said  judgment,  ^335.81. 

The  following  demuneTa  were  Interposed 
by  tile  personal  respondents: 

(1)  There  is  no  equity  la  the  bilL 

(2)  Tliere  is  no  allegation  in  the  bill  that  W. 
T.  McGowin,  the  defendant  in  the  jud^ent 
mentioned  in  the  said  bill,  was  the  owner  or 
holder  of  any  of  the  corporate  stock  of  the  al- 
leged Roe  Drug  Company  at  the  time  the  al- 
leged demand  was  made  on  an  officer  of  the  said 
Roe  Drug  Company  for  a  statement  aa  to  the 
amount  of  stock,  or  camber  of  shares  then  held 
or  owned  by  W.  T.  McGowin,  the  defendant  in 
the  judgment 

^)  I^ere  is  no  allegation  In  the  bill  that  W. 
T.  McGowin,  the  defendant  in  the  judgmrat, 
ever  had  at  any  time  held  or  owned  any  stock  or 
shares  in  the  Roe  Drug  Company. 

(4)  Because  the  complaint  fails  to  allege  the 
name  of  the  officer  nptm  whom  tiie  alleged  de- 
mand was  made. 

(5)  Because  the  bill  shows  upon  Its  face  that 
it  is  an  attempt  to  collect  a  penalty  as  against 
the  dissolved  corporation  as  provided  for  under 
section  4105,  Code  1907,  and  is  a  proceeding  to 
collect  same  under  the  provisions  of  section 
3516,  Code  1907,  while  the  said  latter  section 
makes  no  provision  for,  nor  embodies,  nor  does 
it  authorize  such  a  procedure  as  this  against  the 
directors  or  stockholders  of  a  dissolved  corpora- 
tion for  the  collection  of  a  penalty. 

The  corporation  assigned  an  additionnl 
ground  of  demurrer,  tIz..  its  misjoinder,  as 
a  party  respondent 

Gordon  &  E^ngton,  of  Mobile,  for  appel- 
lants. Hugh  M.  Gaffey,  Jr.,  and  Gregory  U 
&  H.  T.  Smith,  all  of  MobUe,  tot  appeUee. 

SOHBRYILLB,  J.  [1]  Wben  a  cwpora- 
tlon  bas  been  dissolved  by  a  deoee  of  tbft 
chancery  court  on  petition  of  Its  majority 
stockholders,  ander  the  provisions  of  Bectl(ni 
3511  of  the  Code,  It  Is  not  then  within  die 
Influence  of  section  8516  of  the  Cod^  pro- 
viding that: 

"Corporations  whose  charters  expire  by  limi- 
tation and  whidi  are  dissolved  by  forfeiture  or 
by  any  other  cause,  except  by  judicial  decree, 
exist  as  bodies  corporate  for  the  term  of  five 
years  after  such  dissolution,  for  the  purpose  of 
prosecutiuK  or  defending  suits,  settling  their 
business,  disposing  of  their  property,  and  divid- 
ing their  capital  stock." 

But  a  dissolution  by  the  agreement  and 
recorded  declaration  of  all  the  stockholders, 
under  section  3610  of  the  Code,  tmquestlon- 
ably  leaves  the  corporation  within  the  terms 
of  section  3616.  See  Nelson  v.  Hubbard,  96 
Ala.  238,  246,  11  South.  428,  17  U  R.  A.  375. 

The  respondent  corporation  Is  therefore 
still  subject  to  a  suit  upon  any  liability 
which  accrued  prior  to  Its  dl8S<4uUon  In  De- 
cember, 1014.  And  it  can  make  no  difference 
whether  the  liability  sued  on  grows  out  of  a 
contract  or  a  tort  It  may  be  that  the  power 
given  to  the  directors,  by  section  3516,  to 
pay  the  corporate  "debts,"  would  not  authw* 
ize  them  to  pay  claims  In  tort — a  point  which 
we  do  not  dedde.  But,  if  that  proposition 
be  conceded,  it  would  be  a  compelling  rea- 
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son  yrbj  a  Bult  sbould  Ue  against  the  cor- 
poration to  coDvert  the  claim  Into  a  judg- 
ment debt,  so  that  it  could  be  paid  by  the 
directors. 

It  results  that  the  corporation  is  not  mls- 
jolned  as  a  party  respondent  to  the  bill,  and 
that,  if  the  corxwratlon  Is  shown  to  be  liable 
for  the  amount  of  the  complainant's  Judg- 
ment against  W.  T.  McOowin,  by  reason  of 
the  failure  or  refusal  of  Its  officers  to  comply 
with  the  requirements  of  section  4106  of  the 
Code,  thm  there  is  equity  in  the  bllL 

[2]  The  substance  of  section  410S  Is  that 
vrhen  an  execution  or  attachment  Is  levied 
m  the  stock  of  the  defendant  In  any  corpo- 
ration, the  oiticer  shall  go  to  the  cori>oration'B 
ofOce  and  there  declare  the  fact  of  the  levy ; 
and  be  shall  demand  of  any  corporate  officer 
or  agent  there  present  a  statement  in  writ- 
ing, under  oath,  "of  the  amount  of  the  de- 
fendant's stock,  the  number  of  his  shares,  or 
extent  of  his  interest  in  such  corporation  or 
company,  and  shall  leave  with  the  officer, 
agent  or  derk  a  copy  of  the  writ"  The 
penalty  for  neglect  or  refusal  by  the  cor- 
poration to  famish  such  a  statement  within 
10  days  is  ttiat  It  shall  be  liable  to  the 
plalntUC  tor  the  full  amount  of  hla  Judgment 
or  decree. 

Hie  bill  does  not  show  that  W.  T.  HcOow- 
Iq  ever  at  any  time  owned  any  wtoA  or  In- 
terest In  the  Boft  Drag  Company,  and  the  de- 
mnrrers  dialtenge  the  llablUly  of  the  corpo- 
iBtlou  under  this  statate,  and  ttie  equity  of 
the  bill  itself,  In  the  absence  of  any  allega- 
tion that  W.  T.  McOowin  waa  the  owner  of 
stock  or  other  Interest  In  the  corporation  at 
the  tlnae  of  the  o£Bcer^  demand  for  Intdrma- 
tlon  thereof. 

We  have  given  doe  consideration  to  the 
Isngoage  and  Uie  purpose  of  the  atatnte  in 
qaestlon,  and  we  are  led  to  the  conclusion 
Qiat  it  applies*  «z  ▼!  termlnomm  wly  to  the 
execution  or  attaduwnt  debtor  who  has  at 
the  time  an  interest  in  the  capital  or  Joint 
atock  of  the  COTpcnation  aa  Shown  Ita  rec- 
ords, E^en  if  the  language  of  the  statute 
were  donbtf  ol  in  this  regard.  It  could  never 
be  Intended  that  corporations  should  be  pe- 
nalized by  the  Imposition  of  tiie  Judgment 
liabilities  of  defendants  to  whom  tb^  are 
strangers,  and  with  whom  they  have  no  af- 
tiliatlons  and  no  interests  in  common.  Such 
a  construction  of  the  statnte  might,  Indeed, 
subject  it  to  the  gravest  constitutional  objec- 
tions. 

Bat,  very  plainly,  the  purpose  behind  this 
extraordinary  penalty  is  to  prevrait  corpora- 
tions and  sto<^  companies  from  protecting 
their  stockbolders  against  the  process  of 
creditors  by  concealing  the  character  and  ex- 
tent of  their  holdings.  It  presupposes  that 
such  Judgment  debtors  are  in  fact  otodt- 
boldexs,  or  have  an  Interest  known  to  the 
eorporatlon;  and  the  donand  for  informa- 
tion is  expressly  predicated  upon  the  offi- 


cer's levy  on  the  defendant's  stotA  or  inter- 
est— a  manifest  Impossibility  If  he  has  no 
stock  nor  interest. 

The  inquiry  authorized  Ifl,  not  whether 
such  Judgment  debtor  owns  any  stock,  and, 
if  80,  bow  much;  but,  assuming  that  he 
owns  stock — upon  which  the  officer  must 
have  efTected  a  levy — ^how  much  does  he 
own?  If  he  is  not  a  stockholder,  and  has  no 
interest  in  the  corporation,  there  is  of  course 
no  levy ;  and  that  relationship  does  not  ex- 
ist between  the  oorporaUon  and  the  plalntUT 
and  defendant  In  executl<m,  upon  which 
alone  the  statnte  grounds  the  right  and  the 
duty  therein  stated. 

In  Its  present  state  the  blU  Is  in  this  re- 
spect subject  to  the  demurrers,  both  general 
and  special.  It  results  that  the  decree  ap- 
pealed from  must  be  reversed,  and  a  decree 
will  be  here  rendered  sustaining  the  demur- 
rers to  the  bill  of  complaint,  which  will 
stand  dismissed,  unless  amended  within  80 
days. 

Reversed  and  rendered. 


PORTSMOUTH  COTTON  Olli  REFINING 
CORP.  V.  MADRID  COTTON  OIL 
CO.   (4Div.  SOS.) 

(Supreme  Court  of  Alabama.    Feb.  10,  1916.) 

1.  EviDEnCE  «s>lS6(8)— Tlxioauu— Adhis- 

BIBIUTT. 

In  an  action  for  defendant's  breach  of  ita 
agreemeot  to  sell  cotton  Heed  oil,  where  the  sale 
waa  made  through  a  broker,  defendant  having 
introduced,  over  objection,  a  telegram  as  evi- 
dence of  uie  brokers  efforts  to  sell  the  oil  to 
Uiird  persona,  plaintilf  was  entitled  to  bring  out 
all  that  was  done  la  connection  with  the  trana- 
actioQ  by  introdudng  the  answer  to  the  tele- 
gram. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i  483;  Dec  Dig.  «s»166(8).] 

2.  Etidbivoe  «s>155C1)— MATuuLxrr— Coh- 

PSTEHCT. 

Where,  in  an  action  for  defendant's  breach 
<^  its'  agreement  to  sell  cotton  seed  oil,  as  to 
the  price  of  which  the  parties  disagreed,  the 
court  allowed  defendant  to  prove  its  broker's 
offer  to  sell  to  another  party  at  a  price  in  ex- 
cess of  the  coDtract  price  as  claimed  by  plain- 
tiff, it  was  error  to  decline  to  allow  plaintiff  to 
rebut  that  by  showing  the  answer  received  and 
the  fate  of  nmilar  offwa,  and  the  error  was  re* 
versible. 

lEd.  Note.— For  other  caaea,  see  Evidence, 
Cent  Dig.  M  44S,  446;  Dec.  Dig.  «»155a).] 

3.  Bbokbbs  <8='32  —  AezRCT  —  For  Wndu 

Agent. 

A  broker  employed  by  defendant  to  sell  ita 
cotton  seed  oil  18  not  the  agent  of  one  pur- 
chasing through  audi  broker. 

[Ed.  Note.— For  other  cases,  see  Broken,  Osnt. 
Dig.  I  2S ;  Dee.  Dig.  «a>32.] 

4.  Bbokebs  ^991— Occdparct— Aoehct. 

A  "broker"  is  an  agent  employed  to  make 
bargains  and  contracts  between  other  persons  in 
the  course  of  trade,  and,  while  ordinarily  au- 
thorize to  buy  or  aeU  a  particular  thing  in  spec- 
ified quantitieB  and  at  a  limited  price,  secret 
instructions  whloh  crafllct  with  his  anwrant 
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powers  have  no  effect  <»  the  rights  id  third  per- 
Bons,  dealing  with  him  in  good  faith. 

[EM.  Note. — For  other  cases,  see  Brokers,  Cent. 
Dig.  §  134;  Dec  Dig.  «=>91. 

For  other  definitions,  see  Words  and  Phrasea, 
First  and  Sectnd  Senes,  Broken.] 

6.  Appsal  and  Ebbob  ^1067(2),  1068(1)  — 

Beview— Habmless  Ebbob. 

Where  the  evidence  was  aabsequently  re- 
ceived or  the  tacts  sought  to  be  established  were 
conceded,  the  erroneons  exclosion  of  evidence 
was  hanmesa. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §8  4195.  4197.  41^,  4200, 
4205 ;  Dec.  Dig.  «=»1057(2),  105^(1).] 

6.  Tbial  «=9256<2)— iNSTBUcnona— Bevbbsi- 

BLB  Ebbob. 

A  judgment  will  not  be  reversed  becanae 
charges  possess  misleading  tendencies  and  could 
have  been  refused  for  that  reason,  where  the  op- 
posing party,  who  could  and  should  have  cor- 
rected such  misleading  tendencies  by  counter- 
charges bdled  to  do  so. 

[Ed.  Note.— For  other  cases,  sea  Trial,  Gent 
Dig.  S  629;  Dec.  Dig.  ^266(2).] 

Appeal  from  Ctrcolt  Court,  Houston  Coun- 
ty;  H.  A.  Pearce,  Judge. 

Actlcm  by  the  Portsmouth  Cotton  Oil  Refin- 
ing Corporation  against  the  Madrid  Cotton 
Oil  Company.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.  Reversed  and  re- 
manded. 

EL.  S.  Thigprai,  of  Dothan,  for  an^ellant. 
Farmer  &  Farmer,  of  Dothan,  for  appellee. 

UATFIBLD,  J.  Appellant  claims  to  have 
purchased  two  tanks  of  cotton  seed  oil  from 
appellee,  through  a  commercial  broker,  one 
C.  Q.  Hewitt,  and  that  appellee  failed  and 
refused  to  deliver  according  to  the  contract ; 
that  appellant  was  forced  to  go  into  the  mar- 
ket and  puridiase  other  oil,  and  hence  sues 
to  recover  the  dlCTerence  between  the  con- 
tract price  and  the  price  which  appellant 
was  compelled  to  pay  in  the  open  market 
The  defense  of  appellee  'was  that  It  never 
sold,  or  agreed  to  sell,  the  oil  in  question  to 
appellant  at  the  price  and  on  the  terms 
claimed  by  appellant,  but  that  it  did  agree 
to  sell  to  the  broker  at  the  price  of  27  cents 
per  gallon,  and  be  declined  to  take  the  oil 
at  the  price  agreed.  This  record  shows  be- 
yond doubt  that  appellant  did  purchase, 
through  Hewitt,  and  on  the  terms  named,  and 
that  appellee  declined  to  sell  or  ship  on 
those  terms,  after  demand  by  appellant ;  that 
the  price  of  oil  was  higher,  at  the  time  for 
delivery,  than  It  was  at  the  time  of  the  al- 
leged sale  by  appellee  to  appellant,  and  that 
the  latter  went  Into  the  market  and  purchas- 
ed the  oil  at  an  advanced  price  over  the  al- 
leged contract  price.  There  is  no  doubt  that 
Hewitt  was  a  broker  merchant,  and  that  as 
such  he  was  held  out  by  the  defendant  to 
the  plaintiff  as  its  agent  to  sell  its  oil.  and 
that  as  such  agent  he  sold  the  oil  to  plain- 
tiff; and  that  defendant  declined  to  be 
bound  by  the  contract  of  sale  made  by  its 
agent.    This  is  shown  by  a  telegram  from 


defendant  to  Hewitt,  of  date  October  24, 
1914,  which  read  as  follows:  "Offer  tank 
of  oU  for  immediate  shipment  [Signed] 
Madrid  Oil  Co."  Acting  on  this,  and  other 
undisputed  authority  from  defendant,  tlie 
broker  did  sell  two  tanks  of  oil,  one  for  Im- 
mediate delivery,  and  one  for  November 
delivery,  at  26.55  cents  per  gallon.  The  real 
contention  of  defendant  was  that  the  agent 
was  not  authorized  to  sell  except  for  27  cents 
per  gallon.  Mr.  Watford,  defendant's  gener- 
al manager,  who  sent  the  telegram  set  out 
above,  and  who  held  telephonic  communica- 
tions with  the  broker,  and  conducted  a  cor- 
respondence with  him  about  the  sale,  tes- 
tified in  part  as  follows : 

"That  he  knew  that  C.  G.  Hewitt  was  a  bro- 
ker in  Montgomery;  that  be  knew  that  Hewitt 
had  made  sales  as  a  broker  prior  to  that  time 
for  the  Madrid  Cotton  Oil  Company  ;  that  Hewitt 
bad  made  sales  under  his  direction  to  the  Ports- 
mouth Cotton  Oil  Refining  Corporation  prior  to 
that  time,  as  a  broker ;  that  the  Madrid  Cotton 
Oil  Company  had  some  oil  that  it  wanted  to  sell ; 
that  he  wires  Hewitt  for  the  purpose  of  get- 
ting a  price  on  that  oil:  that  ne  didn't  know 
that  Hewitt  wasn't  dealing  la  cotton  seed  cXl; 
that  he  knew  that  Hewitt  was  a  broker  in  cot- 
ton seed  oil;  that  he  sent  a  tdegram  to  Hewitt 
on  October  24th ;  that  Hewitt  did  not  tell  him 
in  the  conversation  over  the  telephone  that  he 
had  sold  the  oil  at  f3.54  per  100  pounds,  and 
that  he  didn't  hear  anything  about  any  price 
per  pound ;  that  he  didn't  know  tbat  Hewitt 
was  to  sell  the  oil  for  the  Madrid  Cotton  Oil 
C<»npany,  to  some  other  person :  that  at  the 
time  he  asked  him  for  prices  on  oil,  he  expected 
that  he  would  sell  it  to  some  other  person  ;  that 
he  received  a  letter  from  Mr.  Hewitt  right  aft- 
er the  27th  day  of  October,  inclosing  c<Hitracts, 
showing  that  the  two  tanks  of  oil  had  been  sold 
to  John  Aepegren ;  that  he  retained  those  con- 
tracts ;  that  be  didn't  answer  that  letter ;  that 
the  letter  that  Hewitt  wrote  him  told  him  tiiat  he 
had  sold  the  oil  for  account  of  Madrid  Cotton 
OU  Company  at  SS.54  per  100  pounds;  that  he 
received  another  letter  fnnn  Mr.  Hewitt,  dated 
the  2d  day  of  Nov«nber,  inclosing  copies  of 
corrected  ccmtracts.  Witness  was  shown  the 
contracts  and  corrected  cMitracts  that  had  hem 
introduced  in  evidence,  and  stated  that  the  cop- 
ies sent  to  Madrid  Cotton  Oil  Co.  were  copies 
of  those  contracts.  Witness  stated  that  in 
that  letter  of  November  2d,  Mr.  Hewitt  sent 
copies  of  contracts,  showing  the  sale  of  the  oil 
that  was  made  to  the  Portsmouth  Cotton  Oil 
Refining  Corporation  on  account  of  Madrid 
Cotton  Oil  Company  at  f3.54  per  100  pounds, 
one  tank  to  be  shipped  upon  prompt  forward- 
ing of  tank  car,  end  the  other  tank  for  No- 
vember shipment  from  mill;  that  he  did  not 
remember  what  date  the  letter,  inclosing  the 
corrected  copies,  was  received;  that  he  remem- 
bered the  telegram  that  he  sent  to  Mr.  Hewitt 
about  the  tank  car,  but  did  not  remember  wheth- 
er the  letter,  Inclosing  the  corrected  contracts, 
was  received  before  he  sent  the  telegram  about 
the  Unk  or  not;  that  the  Madrid  Cotton  Oil 
Company  retained  that  letter  and  those  con- 
tracts, and  never  returned  them  to  O.  G. 
Hewitt  and  never  wrote  O.  G.  Hewitt  about 
that  contract  at  alL  Witness  further  testi- 
fied that  he  received  the  letter  from  Hewitt, 
dated  October  27th,  inclosing  the  contracts  of 
John  Aspepren,  and  siibsefiiiently  he  received 
the  letter,  dated  November  2d,  inclosing  correct- 
ed contracts  of  the  Portsmouth  Cotton  Oil  Refin- 
ing Corporation^  stating  that  he  had  sold  this 
oil  for  the  Madrid  Cotton  Oil  Company,  retained 
them  and  never  said  anything  at  all  about 
them." 
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The  plaintiff  offered  to  prove  by  the  broker, 
Hewitt,  that  after  he  received  the  telegram 
from  defendant,  as  above  set  oat,  and  be- 
fore any  telephonic  or  other  communication 
had  with  defendant,  he,  the  broker,  did  get 
prices  from  dealers  In  crude  oil  such  as  the 
defendant  had  offered  for  sale.  The  trial 
court  sustained  defendant's  objection  to  this 
testimony,  and  plaintiff  excepted.  The  plain- 
tiff also  offered  to  prove  by  this  witness, 
Hewitt,  that  he  had  made  other  sales  of  oil 
for  the  defendant,  as  broker,  and  that  wit- 
ness did  not  represent  any  particular  refin- 
ing, or  oil  mill,  in  his  sales  of  crude  oil; 
but  the  court  declined  to  allow  this  proof 
to  be  made.  The  plaintiff  also  offered  to 
prove  by  this  witness  that  after  he  had 
a  telephonic  communication  with  the  gen- 
eral manager  of  defendant,  as  to  the  sale 
of  the  oil  in  question,  and  after  reading  the 
telegram  above  set  out,  the  witness  wired 
various  buyers,  to  get  bids  on  the  oil ;  but 
the  court  declined  to  allow  this  evidence  to 
be  introduced.  The  trial  court  then  allow- 
ed the  defendant  to  offer  in  evidence,  over 
the  plaintUTs  objection,  a  copy  of  a  telegram 
pnrporUiv  to  have  bran  mat  by  Hewitt  to 
an  oil  comi«ny  ot  Cincinnati,  Ohl<^  reading 
as  follows: 

"The  Proctor  and  Gamble  Ca,  Cotton  OH 
Dept.  Cincinnati,  Ohio.  Bought  one  Madrid 
Ccud  pressed  immediate  twenty  eight  Confirm. 

■  "[Signed]  O.  G.  Hewitt" 

The  plaintiff  then  offered  to  prove  by  the 
witness  Hewitt,  who  sent  the  telegram,  that 
It  was  sent  for  the  purpose  of  obtaining  ah 
offer  from  the  Cincinnati  company  to  pur- 
chase  the  oil.  The  plaintiff,  also  in  this  con- 
nection, offered  to  introduce  the  answer  to 
this  telegram,  In  which  the  oil  company  de- 
clined to  purchase ;  but  both  offers  were  de- 
nied to  the  plaintiff,  and  it  excepted.  The 
plaintiff  also  offered  to  prove  by  this  witness, 
after  the  defendant  had  Introduced  the  copy 
of  the  telegram  above  set  ont,  that  witness 
sent  other  tel^rrams,  relating  to  the  particu- 
lar oil,  to  other  purchasers  of  crude  oils,  in 
ordor  to  obtain  the  best  price,  and  In  his 
radeavor  to  get  2T  cents  for  the  oil ;  and  in 
this  connection  the  plaintiff  offered  the  tele- 
grams claimed  to  have  been  so  Bent;  but  the 
court  declined  to  allow  the  proof,  and  the 
plaintiff  excepted. 

[1]  It  is  difficult  to  see  how  any  of  these 
telegrams  sent  by  Hewitt  to  third  parties  were 
binding  on  this  plaintiff,  and  some  of  them 
were  probably  not  binding  on  the  defendant. 
But,  the  defOidant  having  introduced  one  of 
these  telegrams  sent  out  by  Hewitt,  which  re- 
lated to  the  sale  of  the  oil  In  Question  to  a 
third  party,  the  answer  to  that  telegram,  de- 
clining to  purchase,  was  certainly  admissible. 
The  defendant  having  thus,  over  the  plain- 
tiff's objection,  brought  out  a  part  of  Hewitt's 
effOTts  to  sell  the  oil  in  question  to  third  par- 
ties, the  plaintiff  was  entitled  to  bring  out  all 
that  was  done  In  connection  with  the  transac- 
tion In  bis  ettortB  to  tbe  oil  to  third  par^ 
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ties.  Tbe  defendant  could  not  select  one  of 
these  matters,  a  mere  part  of  a  general  trans- 
action, and  then  not  allow  the  plaintiff  to 
prove  all  that  was  done  In  reference  to  suc^ 

matter. 

[2]  The  plaintiff  flrat  offered  to  prove  the 
efforts  of  Hewitt  to  sell  the  oil  to  third  par- 
ties, and  the  court  declined  to  allow  the  proof, 
but  later  allowed  defendant  to  prove  his 
offer  to  sell  to  one  party,  and  declined  to  al- 
low plaintiff  to  rebut  this  by  showing  the 
answer  received,  and  also  his  similar  offers 
to  other  third  parties.  This  was  prejudicial 
error  to  reverse. 

[8,  4]  Tbe  trial  court  seems  to  have  treated 
Hewitt  as  the  agent  of  plaintiff,  and  not  of 
the  defendant.  In  this  the  trial  court  was  in 
error.  So  far  as  this  plaintiff  Is  concerued. 
In  connection  with  tbe  sale  in  question,  Hewitt 
was  the  agent  of  defendant,  and  as  such 
agent  sold  the  oil  to  plaintiff.  The  plain- 
tiff did  not  engage  him  to  buy  the  oU  for  it, 
but  the  defendant  engaged  Hewitt  to  sell  the 
oil  for  !t — ^not  especially  to  this  plaintiff, 
but  to  any  one  who  would  purchase  it  It  is 
true  there  is  some  evidence  tending  to  show 
that  defendant  sold  the  oil  directly  to  Hewitt ; 
but  there  is  no  evidence  to  show  that  plain- 
tiff pnnAased  directly  from  Hewitt  But  alt 
tbe  evidence  shows  that  plaintiff  only  pur* 
chased  through  Hewitt  aa  a  bn^r  and  as 
defendanfa  agent  In  selling  the  oil.  There 
can  be  no  doubt  that  Hevritt  was  authorized 
by  the  defendant  to  sell  Qie  oil  In  qnestton, 
and  ttiat  be  did  sell  it  to  the  plaintiff.  There 
Is  nothing  In  this  record  to  eibow,  or  to  even 
put  plaintiff  on  notice,  that  Hewitt  was  act- 
ing in  bad  faltb  to  bis  principal,  or  was  even 
violating  any  Instructions  given  blm  by  bis 
principal. 

We  are  of  the  <q;)InIon  that  tbe  record  shows 
cfmdnslTely  that  Hewitt  was  a  ctHnmardal 
broker,  and  was  so  known  to  both  tbe  pbiln- 
tiff  and  the  deffendant,  and  that  defendant 
authorized  him,  as  such  broker,  to  sell  fior  it 
the  (ril  in  questUm.  What  was  said  in  tbe 
case  of  StEatford  t.  Gily  Council  of  BCwit' 
gomery,  UO  Ala.  619,  626,  20  Sontta.  127,  128^ 
defining  a  otHnmerdal  brokw,  la  accurate  and 
apt : 

"A  'broker'  is  deflued  as  'an  agent  employed  to 
make  bargains  antl  contracts  between  other  per- 

BOQS  Id  matters  of  trade,  commerce,  or  naviga- 
tion for  a  compensation  commonly  cnlled  "bro- 
kerage."'  Story  on  Agency  (8th  Ed.)  §  28. 
Every  broker  Is,  in  a  sense,  an  agent,  but  ev- 
ery agent  is  not  a  broker.  There  are,  however, 
so  many  incidents  common  to  both  relations  that 
it  is  difficult  to  define  the  precise  line  of  de- 
marcation." 

Mr.  Mechem,  In  his  excellent  work  on  Agen- 
cy (volume  2  [2d  Ed.]  p.  19G6,  S  2397),  has 
well  stated  the  law  as  to  the  authority  of 
commercial  brokers  to  bind  their  principals: 

"A  broker  in  the  ordinary  case  is  known  to  be 
an  agent  actine  under  a  Umited  authority.  He 
is  UBoaUy  aotnorized  to  buy  or  sell  a  particu- 
lar thing  in  medfled  qoantities  and  at  a  limit- 
ed price.  He  IB  often  described  in  the  books  as 
a  q»eeial  sfent,  and  In  order  to  Und  bis  prin- 
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diMl  bt  movt  within  Uw  limits  of  Uw  aa- 
tboritr  confened  apm  bim.  Secret  or  private 
iDBtructions,  as  that  term  has  heretofore  been 
defined,  which  confiict  with  the  usual  or  appar- 
ent  powers  will  no  more  affect  the  richts  of 
thira  persoDB  who  in  good  faith  deal  with  the 
broker  in  iffnomnce  of  them  thait  in  the  case  ot 
dealinr  with  an/  other  afent,  though  thrir 
violation  may  make  the  broker  liable  to  Us  prin- 
dpaL" 

Od  th«  BDbJect  of  tbe  bnAer'B  aotbority  to 
fix  the  price,  the  same  author  (Id.  I  2401) 
proceeds  to  say : 

"A  broker,  who  la  Instructed  to  bar  or  sell 
property,  with  no  limitadons  as  to  the  price, 
would  nave  implied  authority  to  agree  npon  the 
price  and  to  bind  his  prinapal  by  such  agree- 
ment, where  the  broker  acts  honestly  and  in 
good  faith,  and  the  price  fixed  is  the  usual  one, 
or,  where  there  is  no  usual  price,  then  a  fair 
and  reasonable,  and  not  an  extraordinary,  one. 
If  there  is  a  market  price,  that  price  should 
govern  in  the  absence  of  anything  Indicating  a 
contrary  intent  on  the  part  of  the  principal.''^' 

While  a  broker  sometimes  represents  botb 
parties  as  to  oortaln  matters,  and  is  some- 
times spoken  <tf  as  the  agent  of  both  parties, 
he  is  not  always  ex  vl  termini  agent  for  botb ; 
that  be  Is  such  agent  rests  upon  prestunptloos 
which  may  be  rebutted  by  the  attending  facts 
and  clrcumstancea  2  Pars.  Contracts,  292. 
In  fiuUns  Case  Law  (volume  4,  206),  t^t, 
tbe'rule  Is  thus  stated: 

"Ordinarily  a  broker  does  not  act  in  a  dual 
capacity  as  the  representative  of  both  sides  to  a  ' 
negotiation,  but  tmly  as  the  agent  of  the  party 
who  first  employed  him.  Once  a  deal  is  con- 
cluded, however,  the  law  permits  him  to  act 
as  the  representative  of  both  part^  if  thc^ 
assent  thereto."  ^ 

191  Appellant,  plalnUff  below,  complains  of 
many  adverse  rulings  as  to  the  admission  and 
the  rejection  of  evidence.  As  to  the  errors 
of  rejecting  evidence  offered  by  plaintUT 
toucbing  the  custom  obtaining  in  such  sales, 
and  as  to  tbe  meaning  of  certain  terms  and 
pbrases  used  In  the  contracts  of  sale,  such  as, 
'Immediate  shipment,"  "November  delivery," 
etc..  It  appears  that  many  of  these  rulings 
were  without  injury,  because  tbe  evidence 
thus  declined  was  subsequently  admitted,  or 
because  the  facts  sought  to  be  {woven  thereby 
were  proven  without  dispute  or  were  con- 
ceded. 

[I]  The  plaintiff  also  complains  ot  tbe  giv- 
ing of  several  written  charges  at  tbe  request 
of  the  defendant.  These  charges  each  stated 
correct  propositions  of  law  as  applied  to  ac- 
tions like  tbls,  for  breaches  of  contracts  of 
sale.  The  charges,  faowevcr,  possessed  mis- 
leading tendencies,  and  could  have  been  re- 
fused for  that  reason;  but  we  will  not  re- 
verse in  such  cases  If  the  opposing  party  could 
and  should  have  corrected  or  prevented  such 
misleading  tendencies  by  countercharges,  and 
this  could  and  should  have  been  done  In  this 
case. 

As  the  Judgment  must  be  reversed  for  the 
errors  pointed  out,  it  Is  unnecessary  to  now 
pass  upon  the  wel^t  or  the  sufficiency  of  the 
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evidence,  raised  only  by  the  moUm  tor  a  new 

trial. 

Reversed  and  remanded. 

ANDEKSON,  C.  J.,  and  S09i£BVILi;B  and 
THOMAS,  JJ.,  concur. 


BABNBS  T.  WHITE  et  oL   (4  Div.  672.) 
(Supreme  Court  ot  Alabama.   Feb.  10,  191«J 

1.  SFEOino  Peifobhahob  ^9i21(l)—  Oral 

OONTBACT  rOB  LAND— E VIDE NCB. 

To  authorize  specific  performance  of  an 
oral  contract  to  convey  land,  as  taken  out  of  tbe 
statute  by  part  performance,  its  terms  must  be 
established  oy  oear,  definite  and  ncmcoutradic- 
tory  evidence^ 

[Ed.  Notc^For  other  ease%  see  Specific  Per- 
formance, Cent  Dig.  U  887,  888;  Dec.  IMg. 
«»121(li.] 

2.  WiTNBSSES    «S»150(3)   —  COICPXTENCT  - 

Tbamsaction  wttb  Dkcedent. 

A  party  to  a  contract  with  decedent  is  in- 
competent to  testify  thereto  for  persons  claiming 
under  bim  against  the  heirs  of  decedoit. 

lEd.  Note.— For  other  cases,  see  Witnesses, 
Cent. Dlcf  60S;  Dec; IHg. «cs>lS0(3) J 

Appeal  from  Chancery  Court,  Covington 
County;  EdT.  Albritton,  Chancellor. 

Suit  by  William  R.  Barnes  against  Frank 
W^hlte  and  others.  From  an  adverse  decree, 
complainant  appeals.  Afilrmed. 

Jones  &  Powell,  of  Andalusia,  for  appel- 
lant.  Baldwin  it  Mnrpby.  ot  Andalusia,  for 

appellees. 

MATFIELD,  J.  [IJ  Tbls  Is  a  blU  for  ape- 
dflc  performance  to  convey  land,  where  there 
is  no  writt^  contract  or  even  memorandum 
of  the  terms  of  sale.  The  bill  Is  sought  to 
be  maintained  under  the  exception  mentliHied 
In  tbe  statute  ot  frauds;  that  is,  on  the 
ground  that  a  part  ot  the  purchase  price 
was  paid,  and  the  vendee  was  put  In  posses- 
sion of  tbe  lands  agreed  to  be  conv^ed.  The 
bill  Is  not  filed  by  a  party  to  the  contract 
nor  against  a  party  to  the  Mmtract  to  con- 
vey. It  Is  filed  by  tbe  vendee  of  one  party 
to  the  contract  against  the  heirs  ot  the  other 
party.  It  is  filed  more  than  ten  years  otter 
tbe  date  ot  the  alleged  contract  to  convey. 
One  ot  the  parties  to  the  contract  had  been 
dead  for  more  than  ten  years  before  the  bill 
was  filed. 

What  was  said  by  Stone,  J..  In  Plfee  v.  Petr 
tus,  71  Ala.  99. 100,  Is  conclusive  ot  this  case: 

"In  Waterman  on  Specific  Performance,  I 
265,  it  is  said:  'The  parol  agreement  must  b« 
clearly  proved,  in  order  to  take  it  out  of  the 
statute  Dy  part  performance.  •  •  •  Equity 
will  not  enforce  specific  performance  of  a  parol 
agreement,  if  the  evidence  of  sudt  agreement 
is  contradictory.*  And  in  1  Sto.  Eq.  Jnr.  1 702, 
it  is  said :  'In  order  to  make  the  acts  such  as  a 
court  of  equity  will  deem  part  performance  of  an 
agreement  within  the  statute,  it  is  essential  thst 
they  should  clearly  appear  to  he  done  solely  with 
a  view  to  the  agreement  being  performed.  For, 
if  they  are  acts  which  might  have  been  done 
with  other  views,  they  will  not  take  the  case  out 
of  the  statute,  since  they  cannot  properly  be 
said  to  be  done  by  way  of  part  performance  of 


71  SOUTHEBN  BEPOBTEB 


^saFor  oUtsr  eases  sss  sams  topic  sad  KXT-NUHBKR  In  aU  Kcr-NambarMl  Dlgs^  sad  ladsxse 


Digitized  by  Google 


AIL) 


T.  STATE 


116 


the  agreement'  After  mentlming  certaio  acti 
which  are  insoffideDt,  this  author  proceeds  to 
sajr  that  it  ia  not  enough  when  the  proof  only 
smma  acts  ot  an  eQoivocal  nature,  but  that,  to 
be  deemed  a  part  performance,  the  acts  *should 
be  80  dear,  certain,  and  de6nite  in  their  object 
and  design  as  to  refer  exclusively  to  a  complete 
and  perfect  agreonent  of  which  they  are  a  part 
execution.'  *' 

To  entitle  a  complainant  to  specific  per- 
formance of  such  contracts,  the  terms  must 
be  diatinctl?  allied,  and  established  by  clear 
and  definite  testimony;  and.  If  the  proof 
falls  to  establish  the  contract  as  alleged,  or 
if  any  of  its  terms  are  left  in  doubt  or  un- 
certainty, specific  performance  should  not 
be  decreed.  Aday  t.  Echols,  IS  Ala.  353,  52 
Am.  Dec.  225 ;  Goodwin  t.  Lyon,  4  Port  297 ; 
Ellis  r.  Burden,  1  Ala.  458. 

[2]  The  evidence  In  this  case  la  far  from 
being  certain  and  definite  as  to  the  terms  of 
sach  contract  as  is  sought  to  be  enforced. 
Erery  material  allegation  Is  denied  by  al- 
legatiOD  and  proof.  One  of  the  parties  to 
the  contract  Is  dead,  and  the  other,  of  course, 
is  Incompetent  to  testify  as  to  the  transac- 
tion which  he  had  with  the  deceased  party 
when  the  heirs  of  the  latter  are  Interested  In 
the  suit  What  was  said  In  the  case  of  Boy- 
kin  T.  Smith,  65  Ala.  290,  is  conclusive  as 
to  the  competency  of  Will  White  to  testis  as 
to  the  contract  In  question.  It  was  there 
HLld: 

"In  pennittinE  Ghristopher  Boykin  to  testify 
that  he  acauired  possession  of  toe  lands  from 
his  deceased  father,  and  that  his  father  said  he 
would  give  him  dtle  to  the  lands,  the  circuit 
court  erred.  True,  the  witness  Is  not  a  nomiQal 
party  to  this  suit;  but  the  defendant  Is  hi» 
grantee,  daindng  to  have  derived  from  Mm  the 
title  which  was  vested  In  Us  father  while  living. 
The  appellant  was  claiming  to  recover  an  un* 
divided  one-eleventh  part  of  the  lands,  as  having 
descended  to  blm  from  his  father.  If  the  suit 
were  between  the  appellant  and  Christopher 
Boykin,  the  latter  wonld  be  within  the  words  ot 
the  exception  In  the  statute  piehibiting  a  party 
from  tratifying  'to  transactions  with,  or  state- 
ments by,  a  deceased  persMi,  whose  estate  is  in- 
Mreated  in  the  resolt  of  the  suit.'  Code  of 
197^  1  3068.  The  purpose  of  the  evidence,  and 
the  only  result  to  be  readied  by  it,  would  be  to 
take  away  the  legal  rights  of  the  appellant  as 
heir  at  Law.  The  policy  of  the  exception  is  the 
exclusion  of  the  parties  in  interest  from  testi- 
hing  to  transactions  with  or  statements  by  a 
deceased  person  when  the  purpose  of  the  evi- 
dence is  diminish  the  rights  of  the  deceased, 
or  of  those  claiming  in  socceaslon  to  him.  Key 
V.  Jones,  62  Ala.  247." 

But,  If  the  evidence  of  Will  White  Is  ad- 
mitted. It  is  denied  by  many  witnesses  and 
circumstances,  and  for  the  court  to  grant  the 
relief  prayed  might  achieve  a  result  never 
contemplated  by  the  parties,  and  might  en- 
force a  contract  never  made.  Apropos  to 
this  is  the  dictum  of  Lord  Ersklne  (13  Yes. 
77,  79),  as  follows: 

"If  a  court  of  equitv  can  compel  a  party  to 
perform  a  contract  suDStantially  different  from 
that  which  he  watered  Into,  and  proceed  upon 
the  prindpte  of  compensation,  as  it  has  com- 
pelled him  to  execute  a  contract  substantially 
afferent,  and  substantially  less  than  that,  from 
which  he  stipnlated,  without  some  very  distinct 


limitation  of  such  jurisdiction,  having  all  the 
precision  of  law,  tho  rights  of  mankind  onder 
contracts  must  be  extremely  uncertain."  6  Eng. 
Rul.  Cas.  754.  note. 

We  do  not  desire  to  be  committed  to  the 
prc^MMitloD  that  the  complainant  can  main- 
tain this  bill  against  these  respondents.  We 
leave  that  Question  undecided,  for  the  rea- 
son that,  If  the  bill  could  be  maintained,  the 
proof  does  not  warrant  the  relief  prayed,  or 
any  other  a]q>roprlate  relief,  against  these 
respondents,  aiHKllees  bere. 

Affirmed. 

ANDERSON,  C.  J.,  and  SO.MEBVILIJB  and 
THOMAS,  JJ.,  concur. 


WILSON  T.  STATE.   (6  Dlv.  161.) 
(SupTOU  Court  of  Alabama.    Feb.  10,  1016.) 
L  Cuumai.  Law  «s>486a)— Expikt  Wxt- 

NS8BE8  —  EXAMIHATIOH  —  HYPOTHETICAL 

QuKsnoNS. 

On  cross-lamination  of  expert  witnesses, 
hypothetical  questions  need  not  be  based  on 
facts  proven  in  that  particular  case,  but  may 
rest  on  an  assumed  state  ot  facts,  for  the  pur- 
pose of  getting  an  opinion  on  all  possible  the* 
oriea  of  the  case,  and  of  testing  the  value  and 
accuracy  thereof. 

[Ed.  Note.— For  othw  cases,  see  Criminal 
Law,  Cent  Dig.  |{  1073,  1074;  Dec.  Dig.  «s» 
486(1).] 

2.  CsnilNAL  Law  «s»483,  1163(4)--Rbvibw~ 
DiBCBin^ON— ExAMinaTioif  or  Bxpists. 

In  examination  of  expert  witnesses,  tht 
range  of  the  examination  Is  largelv  within  the 
discretion  of  the  trial  court,  wmcn  fn  the  ab- 
sence of  prejudice  will  not  be  revised. 

[Ed.  Note. — For  other  onffii.  see  Criminal 
Law,  Cent  Die.  »  1071,  1076.  8064;  Dec.  Dig. 
^483.  1153(4).y 

3.  CanciNAL  Law  4»476— Ezfebt  Witness- 
es—Exajiihatioit. 

Where  one  accused  of  murder  defended  on 
the  ground  that  the  deceased  was  killed  by  fall- 
ing against  a  railroad  rail  and  not  by  a  blow 
from  a  blunt  instrument  as  charged,  he  shoulr] 
have  been  permitted  to  ask  physicians  as  expert 
witnesses  whether  the  blow  which  caused  the 
death  could  have  been  inflicted  by  falling  on  the 
rail. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1062 ;  Dec.  Dig.  «=>476.] 

4.  WiTNXSSKS   «=>208(1)  —  Cboss-Exahina- 

TION. 

In  cross-examination  of  witnesses,  great  lib- 
erty should  be  allowed  br  the  court  in  order  to 
afford  the  defendant  the  mil  right  of  eroas-exam- 

ination. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  If  931,  938,  939;   Dee.  IMg.  «=» 

288(1).] 

6.  HoMlciD*  «»320— Review. 

On  appeal  from  a  conviction  of  murder,  the 
court  must  act  with  great  caution  on  the  ques- 
tion whether  proper  evidence  was  excluded. 

[Ed.  Note.— For  other  eases,  see  Hmnidde, 
Cent  I»g.  i  686;  Dec.  Dig.  «s»829.] 

6.  CbZuikaz.  Law  ^1120a)— Afpeai.  Ann 
Eeboi  —  Rbtibw  —  SumciENCT  or  Excep- 

TIONS. 

Error  cannot  be  predicated  upon  the  ask- 
ing of  a  question  which  the  record  tails  to  show 
was  a^ed  and  objected  to  or  excepted  to. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2931 ;  Dec.  Dig.  «»1120(1).] 
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7.  Obiuinai,  Ii4W  «=>1134(8)— Rbtibw— Mat- 

TEBS  NeCESSABT  TO  DbCISION. 

On  appeal  from  a  conviction,  the  court, 
when  reversal  is  required  on  other  srounda,  n^ 
not  consider  improper  argument  of  counsel,  since 
that  would  not  ansa  on  another  triaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
iiaw.  Cent.  Dig.  H  2888,  2990,  3056 ;  Dec  Dig. 
^^1134(3).] 

McClellan,  SomervillB,  and  TbomaM,  JX,  dis- 
aentiDg. 

Appeal  from  Criminal  Ooort,  Jefferson 
County;  H.  P.  Heflin.  Judge. 

John  WihHn  was  conTicted  ol  murder,  and 
he  appeal&   Reversed  and  remanded. 

B.  iS.  Allen  and  M.  H.  Murphy,  both  of 
Birmingham,  for  appellant  W.  U  Martin, 
Atty.  G&n.,  and  Hugo  U  Black,  SoL,  ot  Bir- 
mingham, tos  the  State. 

GARDNEB.  J.  Appellant  was  indicted  for 
the  muidN-  of  one  Hugh  Outhrte.  O^e  Indict- 
ment charged  that  the  crime  was  committed 
by  the  defendant's  striking  the  deceased  with 
some  blunt  instrument,  a  mwe  parttcnlar 
description  of  which  was  unknown  to  the 
grand  Jury. 

On  the  night  of  the  fatal  difficulty,  in  the 
town  of  Wylam,  Ala.,  the  defendant,  the  de- 
ceased and  others  were  together  playing  pool. 
They  were  all  on  friendly  terms  and  were 
drinking  to  a  greater  or  less  extent.  They 
left  the  poolroom  and  walked  along  until 
they  reached  a  point  on  the  railroad  track 
near  Forty-Second  street,  where  they  stopped 
and  sang  a  few  songs.  One  of  the  songs  was 
the  Scotch  ballad,  as  named  in  this  record, 
"Wee  doch  and  dorriss."  The  deceased,  who 
was  a  Scotchman,  reseated  the  fact  that  the 
defendant,  who  Insists  he  is  (tf  French  de- 
scent, was  unable  to  properly  pronounce  the 

words  of  the  soug,  and  called  him  a  "  ' 

blather,"  at  the  same  time  striking  him  a 
blow  in  the  face.  Thereupon  the  defendant 
strudc  the  deceased  and  knocked  him  down. 
Deceased  regained  his  feet  and  he  and  the 
defendant  clinched,  and  both  fell  tc^ther  on 
the  railroad  track  between  the  rails,  In  an 
"angling"  position,  as  described  by  the  de- 
fendant; the  two  rolled  oil  the  track  a  few 
feet,  and  when  a  few  moments  later  the  de- 
fendant regained  his  feet,  the  deceased  was 
found  to  be  In  a  dying  condition,  and  within 
a  few  minutes  was  dead.  No  sign  of  blood 
was  found  on  any  portion  of  the  railroad 
track  nor  on  the  cross-ties  protruding  from 
the  roadbed;  but  blood  was  found  on  the 
ground  where  deceased  lay,  a  few  feet  away 
from  the  track.  Without  waiting  to  ascertain 
deceased's  condition  the  defendant  went  to 
his  home  a  few  blocks  away,  and  a  tevr  min- 
utes later  when  informed  of  the  serious  con- 
dition of  deceased  he  returned  and  assisted 
in  removing  the  dying  man  to  the  hospital. 

The  above  facts  appear  to  be  practically 
undisputed,  as  we  gather  from  the  record  of 
the  case  and  from  briefs  of  counsel.  No  wit- 
ness testlBed  to  the  use  of  any  weapon  by  the 


defendant,  bnt  those  present  at  the  time  of 
the  difficulty  stated  that  he  had  no  weapon 
and  only  struck  deceased  with  his  flst  A 
piece  of  two-inch  piping  was  found  by  one 
of  the  officers,  lying  among  some  weeds  In  a 
patch  about  40  feet  from  the  scene  of  the 
dlfflcQlty,  and  the  officer  testified  to  certahi 
Indications  tending  to  show  that  this  piece 
of  piping  (which  he  thinks  was  used  as  a 
stake)  had  been  freshly  thrown  in  the  patdi 
of  weeds.  No  blood  was  found  on  the  piping, 
however.  Defendant  testified  that  he  struck 
deceased  with  his  flst,  knocking  him  down, 
and  that  when  deceased  regained  his  feet 
they  clinched  and  he  tripped  deceased,  again 
throwing  him  down  on  the  railroad  track. 
There  was  evidence  tending  to  show  that  de* 
ceased  fell  face  downward.  Dtfendant  in- 
sists that  he  had  no  weapon  <tf  any  kind,  and 
that  when  he  went  to  his  hwne  he  was  un- 
aware that  the  deceased  had  been  seriously 
Injured.  It  was  the  contentloa  of  the  state 
that  defendant  struck  deceased  with  some 
blunt  instrument 

Examination  of  the  deceased  showed  that 
the  frontal  bone  was  fftictnred,  the  nose  bro- 
ken, and  a  part  of  the  upper  Jaw  and  several 
teeth  brok^i  loose.  There  seems  to  be  an 
agreement  among  the  physicians  that  the 
fracture  of  the  skull  was  the  cause  of  the 
death.  The  theory  of  the  defmdant  is  that 
this  fracture  vras  caused  by  the  fall  on  the 
railroad  track  when  deceased's  head  struck 
the  iron  rail  or  a  cross-tie,  or  some  other  hard 
substance  on  the  track.  The  defendant  was 
found  guilty  of  murder  in  the  second  d^ree, 
and  his  punishment  fixed  at  ImprlaMuoent  tor 
66  years. 

Dr.  Bonndtiee,  a  wttnesB  for  the  etate,  after 
testifying  that  It  was  die  firactore  of  the  skull 
which  caused  the  death  of  deceased,  and  that 
the  bijury  could  not  tuiTe  been  inflicted  by 
the  naked  fist  ^  a  man  but  was  probably 
caused  by  some  blunt  inatroment,  said  that 
in  bis  <v)lnlon  a  tall  on  the  railroad  tnxik  and 
the  striking  of  mie's  head  m  face  on  tiie  rails 
or  on  the  end  of  a  croas-lte  would  not  produce 
such  injuries.  He  further  teatifled  that  he 
had  heard  a  man^  fiilUng  on  the  ground 
or  sidewalk  and  sustaining  a  fractured  skull, 
but  that  it  was  a  fall  of  some  distance  from 
the  ground.  Dr.  Soundtree  waa  thai  asked 
the  following  guestiim  by  defendant: 

"I  asked  you  whether  or  not  a  man  standing 
in  an.  upright  position  on  the  ground,  if  you 
have  not  known  of  bis  falling  and  getting  a  frac- 
tured skull  by  hitting  it  on  the  ground  or  any 
hard  substance?" 

The  state  objected  to  the  question  on  the 
ground  that  it  did  not  hypothesize  the  facts 
in  the  case.  The  court  sustained  the  objec- 
tion. 

Dr.  Davidson,  a  witness  for  the  state,  after 
testifying  substantially  as  did  Dr.  Roundtree, 
was  asked  similar  questions  by  the  defense, 
to  which  objections  by  the  state  were  sus- 
tained by  the  court.    A  somewhat  kindred 
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ruling  was  made,  on  tbe  objection  of  tbe 
state  to  8  question  aaked  Dr.  Hamrlck,  a  wit- 
ness for  the  defendant. 

In  Parrlsh  v.  State.  1S9  Ala.  16,  43,  S6 
South.  1012,  1020.  It  was  said: 

'•The  hypothetical  question  to  an  expert  wit- 
ness Bhould  Dot  contain  matter  as  to  which  there 
is  no  evidence  tending  to  support.  However, 
technical  accuracy  ia  not  required  aa  to  this. 
It  is  for  the  jury  to  scrutinize  the  evidence  and 
to  determine  What  part  of  the  question  is  trae 
or  supported  by  the  evidence  and  what  is  not, 
and  the  adverse  party  may  ask  for  instructions, 
that  the  jury  do  not  accept  the  facts  as  true, 
but  that  they  should  determine  whether  such 
facts  were  in  evidence,  and  that  they  might  dis- 
i^ard  the  opinion  of  the  expert  If  not  based  on 
facts  in  evidence.  *  *  *  Expert  witnesses 
may  be  cross-examined  and  their  opinion  obtain- 
ed, based  on  other  sUtes  of  facts,  assumed  by 
the  party  examinlnE  them  to  have  been  proven 
upon  a  hypothetical  case;  and  they  may  be 
cross-examined  on  purely  imaginary  and  ab- 
stract questions.  Such  questions  are  not  <mly 
petimisslble  in  order  to  get  the  opinion  of  the 
expert  witness  upon  all  prasible  theories  of  the 
case,  but  they  are  allowable  also  to  test  the 
value  and  aecuracy  of  the  oplnkm  of  the  witness 
UnsdL" 

Bee,  also.  Southern  BitoUOiic  Oo.  t.  Per- 
ike,  67  So.  601,  and  Jonra  on  SMdence 
Bd.)  I  8S&. 

[1]  As  stated  In  Parriah  t.  State,  supra,  on 
eross-^amluatioii  of  expert  witnessei^  bTPo- 
thetlcal  aneatlans  need  not  be  baaed  on  facta 
proven  In  that  partlralar  case,  bnt  may  rest 
□poD  an  assumed  state  of  fftcts;  and  audi  wit- 
nesses may  be  cross-examined  on  abstract 
questions,  not  only  to  elldt  the  opinion  of 
the  expert  upon  all  possible  theories  of  the 
case,  but  also  to  test  the  value  and  accuracy 
of  bis  opinion. 

[2,  3]  The  questions  asked  Drs.  Roundtree 
and  Davidson  were  entire^  pertinent  upon 
tbe  theory  ot  the  defense  and  were  highly  im- 
portant from  his  standpoint  These  physi- 
cians had  given  it  as  their  opinion  that  tho 
injuries  received  by  the  deceased  could  not 
have  been  caused  by  a  fall  on  the  rails  or 
cross-ties,  or  other  hard  snbstance,  but  In 
their  opinion  were  prodnced  by  a  blow  In- 
flicted by  some  blunt  instrument  The  de- 
fendant insisted  that  the  injuries  resulted 
from  the  fall.  Death  resulted  from  the  frac- 
ture of  the  skull ;  and  tbe  fracture  of  the 
skull,  therefore,  was  the  most  material  and 
important  Inquiry  with  which  the  defend- 
ant was  concerned.  That  the  questions  were 
entirely  prt^r  is  quite  clear. 

We  are  aware  of  the  fact  that  in  tbe  ex- 
amination of  expert  witnesses  the  questions 
to  be  asked,  and  the  range  of  tbe  examina- 
tion, must  be  left  largely  to  the  discretion  of 
the  trial  court,  and  particularly  so,  doubtless. 
In  cross-examination  of  witnesses  (Sou.  Bit. 
<3o.  V.  Perrlne,  supra;  Mitchell  Co.  v.  Grant, 
143  Ala.  194,  38  South.  855);  and  that  the 
court's  decision  on  tbese  questions  will  not 
be  revised,  unless  It  Is  made  clearly  to  appear 
that  error  Intervened  and  that  It  worked 
prejtidloe  to  the  defendant  The  qnesticois 
•tdnd  InvolTed  tbe  most  vital  parts  of  the 


defense,  and  tbe  court  consistently  ruled 
these  questions  Improper. 

In  Tate  r.  Stat^  86  Ala.  33,  5  South.  675. 
it  was  said: 

"The  Constitution  (article  1,  {  7}  secures  to 
every  one  on  trial  for  a  public  offense  the  right 
*to  be  confronted  by  the  witnesses  against  him.' 
This  constitutional  right  would  lose  Half  its  val- 
ue, if  the  kindred  right  of  cross-examination 
were  denied.  That  right  is  probably  and  gen- 
erally the  most  effective  instrumentality  for 
eliciting  title  witness'  'means  of  obtaining  cor- 
rect and  certain  knowledge  of  the  facts  to  which 
be  bears  testimony.*   1  C>reenl.  Ev.  §  446." 

The  importance  of  cross-examination  was 
again  recognized  by  this  court  In  the  more 
recent  case  of  Wray  v.  State,  151  Ala.  86,  45 
South.  697,  129  Am.  St  Rep.  18. 16  Ann.  Oas. 
862.  wherein  It  Is  said: 

"It  necessarily  results  that,  where  the  oppor- 
tunity is  given  by  the  trial  court  in  its  well- 
reposed  discretion  in  the  premises,  its  action  will 
not  be  condemned  in  exercise  in  the  given  case, 
unless  it  clearly  appears  that  that  discretion 
has  been  prejudicially  exerted  against  the  right 
of  the  accused  to  cross-examine  the  witness. 

[4]  It  Is  usual  In  cross-examination  tbat 
great  liberty  la  allowed  by  the  court  Jones 
on  Evidence,  supra.  And  while  tbe  right  to 
cross-examine  may  be  afTorded  the  def^d- 
ant,  yet  if  It  is  so  circumscribed  and  limited 
as  to  strip  tt  of  Its  benefit,  the  right  "los«0 
Its  substance  and  becomes  a  shadow."  Sus- 
taining an  objection  to  a  proper  question  on 
cross-examination  was  held  reversible  error 
in  Parrlsh  v.  State,  supra.  See  139  Ala. 
pages  45,  46  of  opinion,  36  South.  1012.  See. 
also,  De  Arman  v.  State,  71  Ala.  351,  eleventh 
beadnote. 

[51  We  are  mindful  that  In  passing  upon 
questions  of  this  character  this  court  should 
act  with  great  caution.  To  that  end  the 
record  has  been  meet  carefully  examined. 
We  do  not  think  It  would  serve  any  good  pur- 
pose to  discuss  the  testimony  further.  Suf- 
fice It  to  say  that  we  are  of  the  opinion  tbat 
tbe  right  of  cross-examination  waa  too  nar- 
rowly confined,  and  that  the  error  waa  of 
such  prejudicial  character  as  to  call  for  a  re- 
versal of  the  case.  Tbe  only  objection  by  tbe 
state  was  that  the  questions  asked  failed  to 
hypothesize  all  the  facts — meaning  tbat  they 
did  not  enumerate  all  tbe  injuries  found  on 
tbe  face  of  tbe  deceased.  Tbe  question  did 
hypothesise,  however,  tbe  most  material  fact 
— Oiat  of  the  fracture  of  the  skull,  which 
caused  the  death.  But  whether  so  or  not,  on 
cross-examination  it  was  not  necessary  to  so 
hypothesize  all  the  facts. 

[I]  Counsel  argue  upon  tbe  assumption 
that  this  record  shows  the  question  asked  by 
tbe  state  of  the  defendant  if  he  did  not  be- 
long to  a  detective  agency,  or  was  not  sent 
down  as  a  detective  for  tbe  Tennessee  Coal 
&  Iron  Company.  We  find  no  such  question 
in  the  record  before  us,  but  only  find  In  the 
testimony  of  tbe  defendant  a  denial  of  tbat 
charge,  given  in  a  narrative  form,  with  no 
objection  or  exception.  It  is  clear,  therefore, 
that  the  record  in  this  reject  presents  noth- 
ing tar  review. 
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[r]  The  question  as  to  ailment  of  connsel 
for  state  doubtless  will  not  arise  upon  an- 
other trial  and  needs  no  treatment  here.  It 
results  that  the  Judgment  is  reversed,  and 
the  cause  remanded.  The  def^dant  will  re- 
main in  custody  until  discharged  by  due 
coarse  ot  law. 

Berersed  and  remanded. 

ANDERSON,  C.  J.,  and  MATFIELD  and 
SAYRB,  JJ.,  concur.  McCLELLAN,  SOM- 
ERVILLB,  and  THOMAS,  JJ.,  dissent,  enter- 
taining the  view  that  the  rulings  of  the  court 
upon  which  the  reversal  is  based  were  mat- 
ters as  to  which  the  trial  court  exercises  a 
discretion,  and  of  wbldi  no  abuse  is  disclosed 
by  the  record. 


LOUISVILI/B  A  M.  H.  OO.  t.  WESTERN  UN- 
ION TELEGRAPH  CO.    (2  Dlv.  600.) 

(Supreme  Court  ot  Alabama.    Dec.  16,  1915. 
On  Application  (or  Rehearing,  Feb. 
15,  1916.) 

1.  Appeal  and  Ebbob  «s»1097(1)  —  Subsk- 
QuiNT  Appeals— Law  op  thb  Cabs— Statu- 

TOBT  PbO  VISION  8, 

Under  Code  1907,  S  5965,  requiring  the  Su- 
preme Court,  in  deciding  a  case  when  there  is  a 
conflict  between  its  e:d8ting  opinion  and  any 
former  ruling  In  the  case,  to  be  governed  by  its 
later  opinion  it  is  the  duty  of  the  court,  where 
its  former  ruling  that  petitioner  tiad  a  right  to 
condemn  the  property  desired  ia  attacked  on  ap- 
peal, after  the  award  of  damages,  to  reconsider 
the  former  opinion,  and,  if  convinced  tb&t  it  is 
erroneous,  to  disregard  and  overrule  it. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4858,  4859,  43®,  4427 ; 
Dec  Dig.  «=»10S7(1).] 

2.  Eminkmt  Domain  «»47(3)— Pbopesty  De- 
voted TO  Public  Use— Raxlboad  Right  or 

Wat— l^LEGBAPHB. 

Code  1896,  H  1244,  1246,  which  gave  any 
telegraph  company  the  right  to  construct  its 
lines  along  a  railroad  right  of  way,  and  author- 
ized it  to  condemn  an  easement  for  that  pur- 
pose, were  omitted  from  the  Code  of  1907  and 
thereby  repealed.  An  act  approved  in  1903 
(Laws  1903,  p.  374),  now  codiSed  in  part  as 
Code  1907,  5  3867,  provided  that,  if  the  property 
sought  to  be  condemned  had  already  be«i  devot- 
ed to  public  uae,  it  should  not  be  taken  for  an- 
other and  diffa«nt  character  of  puUic  use,  un- 
less an  actnal  necessity  for  the  specific  land  shall 
be  shown,  and  unless  it  be  shown  that  the  differ- 
ent use  wUl  not  materially  interfere  with  the 
public  use  to  which  such  property  is  already  de- 
voted. HM,  that  these  changes  in  the  statutes 
indicated  an  intention  to  limit  the  right  of  a 
telegraph  company  to  condemn  an  easement* 
along  a  railroad  right  of  way  to  the  cases  pro- 
vided for  by  Code  1907,  {  3867. 

CEd.  Note.~For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  H  lOd.  HO,  114,  118-120; 
Dee.  Dig.  ^a47^.] 

8.  TBLcaBAPiia  and  I^uphones  ®s»11— Usb 
OF  RAiutoAD  Right  of  Wat— Statute. 
Code  1907,  i  5817,  which  granted  rights  of 
way  for  telegraph  lines  along  the  margins  of 
pubUc  highways,  does  not,  in  connection  with 
Const.  1901,  S  242,  declaring  railroads  not  con- 
structed and  used  exclusively  for  private  pur- 
poses to  be  public  highways,  give  a  telegraph 
company  an  easement  along  a  railroad  right  of 
way,  since  the  constitutional  section  was  only 


intended  to  make  railroads  highways  in  a  hin- 
ited  sense  and  subject  them  to  state  and  federal 
control,  not  to  deprive  them  of  their  private 
ownersldp  of  their  rights  of  way. 

[Ed.  Note.— For  other  casM,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  7 ;  Dec.  Dig. 

4.  Eminent  Domain  «=»3— Rbgulahon— Atr- 

TROaiTT  of  liEQIBLATUBE. 

Const.  1901,  i  28,  providing  that  the  exer- 
dse  of  the  right  tn  eminent  dnnain  shall  never 
be  abridged  or  so  construed  as  to  prevent  the 
Legislatui^  from  taking  the  property  of  corpora- 
tions and  snhjectinK  them  to  public  use  in  the 
same  manner  as  the  property  of  indiridnals. 
does  not  prevent  the  Legislature  from  exempting 
property  already  devoted  to  public  uae  from  con- 
demuaUon  except  in  cases  of  actnal  necessity,  sm 
it  did  by  Code  1907,  S  8867. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  i  18 ;  Dec.  Dig.  «»3.] 

5.  Eminent  Domain  «s»47(3>— Pbopebtt  De- 
voted TO  Public  Use— Statot»— "Actual" 
-"Specific." 

Code  1907.  |  8867,  providbig  that  property 
already  devoted  to  public  use  shall  not  be  taken 
for  a  different  character  of  use,  unless  an  ac- 
tual necessity  for  the  specific  land  or  portion 
thereof  shall  be  alleged  and  proven,  does  not  aa- 
thorize  a  telegraph  coiiQiany  to  condemn  an  ease- 
ment for  its  lines  along  uie  unused  portion  of 
a  railroad  right  of  way,  merely  because  it  is 
more  convenient  to  do  so,  or  because  the  ease- 
ment can  be  secured  at  less  cost,  since  "actual." 
as  used  in  the  statute,  means  real,  as  distin- 
guished from  apparent,  eonstructive,  or  imputed, 
and  "specific"  means  tending  to  specify,  or  to 
make  particular,  definite,  limited  or  precise. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  SS  lOB.  110.  U4,  116-120; 
Dec  Dig.  «s>47(S). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Actual ;  Specific] 

6.  Statutes  4=>100— OoirarBUCTioK— Uhak- 
Biouous  Statute. 

Where  a  statute  is  plain  and  unambiguous, 
whether  expressed  in  general  or  limited  terms, 
there  is  no  room  for  construction  to  determine 
its  meaning. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent,  Dig.  gs  266,  268 ;  Dec.  Dig.  «=3l90.1 

7-  Constitutional  Law  ^970(8)— Judicial 
AuTHosmr  —  Statutes — ConsiDEKATzon  of 
Public  Intbbest. 

The  LMislatore  having,  by  Code  1007,  | 
3867,  providing  that  property  already  devoted 
to  public  use  shall  not  be  taken  for  a  different 
character  of  use  unless  there  is  an  actual  oeces- 
sity  therefor,  declared  the  public  policy  of  the 
state  regarding  the  condemnation  of  land  already 
devoted  to  public  use,  courts  cannot,  in  deter- 
mining the  right  of  a  telegraph  company  to  con- 
demn an  easement  along  a  railroad  right  of 
way,  be  Influenced  by  conjaiderations  of  the 
public  interest. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  1 131 ;  Dec.  Dig.  «»70(3).] 

On  Application  for  Rehearing, 

8.  Eminent  Domain  ®=>255— Condemnation 
Pbocbedings  —  Questions  Presented  fob 
Review. 

On  appeal  frmn  a  decree  in  condemnation 

proceedings,  the  Supreme  Court  is  a  court  of  re- 
view and  can  be  expected  to  pass  only  on  ques- 
tions raised  in  the  court  below. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {  666 ;  Dec.  Dig.  «=»265.] 
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9.  TELEaitAFHS  AND  TELEPHONES  <S>11— GON- 
STBtJCTION  ALOSa  RAILROAD  RlQHT  OF  WAT 
— EaHKMKNT— CONTHACT. 

A  ccmtractj  giving  a  telegraph  company  the 
right  to  nutiutain  its  wires  along  a  railroad  right 
of  war  for  a  term  of  25  years,  and  proTiding 
that  at  the  expiration  of  that  period  either  part? 
might  terminate  the  contract  hj  giving  one 
year's  notice,  does  not  give  the  telegraph  com- 
pany a  permanent  easement 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  lUephonea,  Cent  Dig.  1  7;  Dea  Dig.  «s» 

Anderson,  C.  J.,  and  McOleUan  and  Somar- 
Tille,  JJ.,  dissenting. 

Appeal  from  Circuit  Oonrt,  Dallas  County; 
B.  M.  MlUer,  Judge. 

Action  to  condemn  an  easem^t  for  tele- 
graph line  by  the  Western  Union  Telegraph 
Company  against  the  LooiSTllle  &  NashTllle 
Railroad  Company.  From  a  judgment  con- 
donnlng  the  property,  assessing  the  dem- 
ises at  $1,  the  defaidant  appeals.  Berersed 
and  remanded,  and  application  tor  rehearing 
doiied. 

H.  L.  Ston^  of  LoulSTllle,  Ky.,  Mallory  & 
Uallory,  of  Selma,  and  George  W.  Jones,  J. 
M.  Foster,  and  S.  L.  Field,  all  of  Montgom- 
ex7.  for  appellant  Albert  T.  Benedict,  of 
New  York  City,  Forney  Jcdinston.  ■  of  Bir- 
mingham, and  Rushton,  Willianu  ft  Cren- 
shaw, of  Montgomery,  for  appellee. 

GARDNER,  J.  By  this  proceeding  the  ap- 
pellee seeks  the  condemnation  of  that  portion 
of  the  right  of  way  of  appellant  on  its  South 
Alabama  Division  from  Selma  to  Flomaton; 
on  Its  Myrtlewood  branch  from  Selma  to 
Myrtlewood,  and  aa  its  CamdiOi  branch 
from  Nadawah  to  Camden,  wbldi  la  already 
occupied  by  petitioner's  poles  and  wires  for 
use  as  a  telegraph  line.  Upon  the  first  hear- 
ing the  probate  court  of  Dallas  county  denied 
the  application,  and  appeal  was  taken  to  the 
circuit  court  tn  that  comity,  where  the  pe- 
tition was  likewise  denied,  and  on  appeal  to 
this  court  the  cause  was  reversed.  W.  U. 
Tel.  Co.  T.  L.  ft  N.  Co.,  184  Ala.  673,  674.  62 
South.  797.  The  second  trial  resulted  in  a 
judgment  of  condemnation  and  an  assess- 
ment of  damages  of  ¥1  by  the  jury.  From 
this  judgu3^t  tills  appeal  Is  prosecuted. 

Upon  the  former  appeal  In  this  case  no 
oplnicm  was  written,  but  the  cause  was  de- 
termined upon  the  opinion  of  this  court, 
r^dered  at  the  same  term,  in  the  case  of  W. 
n.  Tel  Co.  T.  S.  &  N.  Ala.  R  K.  Co..  184 
Ala.  66,  62  South.  788,  as  the  result  of  that 
case  was  conclusive  as  to  this,  the  ques- 
tion presented  being  Identical;  and,  if  or 
the  purpose  of  the  present  appeal  the  opin- 
ion above  referred  to  may  be  taken  and  con- 
sidered as  the  opinion  of  this  court  on  the 
former  appeal  In  this  case,  and  for  conven- 
ience It  will  be  referred  to  as  the  "former 
opinion  in  this  case."  Counsel  for  appellant 
earnestly  urge  a  reconsideration  by  this 
court  of  said  f<«mer  opinion,  and  much  of 
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tlielr  argument  is  devoted  to  an  attadc  upon 
said  holding. 

[1]  Out  of  a  desire  that  exact  justice  might 
be  done  as  nearly  as  possible  in  the  admin- 
istration of  tlie  law  by  'iie  court  of  last 
resort,  where  the  rights  of  parties  are  to  be 
finally  adjudicated,  the  Legislature  many 
years  ago  enacted  the  following,  which  Is  now 
section  5965  of  the  Code  of  1907: 

'*Th'e  Supreme  Court  in  deciding  each  case, 
when  there  is  a  conflict  between  its  existing 
opinion  and  any  former  rulini^  in  the  case,  must 
be  governed  by  what,  in  its  oianion  at  that  time, 
is  law.  without  any  regard  to  such  former  rul- 
ing on  the  law  by  It ;  hut  the  right  of  third  pet^ 
sons,  acquired  on  the  faith  of  the  former  ruling, 
sliall  not  he  defeated  or  interfered  with  by  or 
on  account  of  any  subsequent  ruling." 

However  great,  therefore,  may  be  the  de- 
sire of  courts  for  stability  of  decisions,  it 
yet  becomes  the  duty  of  this  court,  In  cases 
of  this  diaracter,  in  conformity  with  the 
above-QUOted  statute,  to  review  and  reconsid- 
'er  Its  former  decision,  and,  If  convinced  that 
the  ruling  was  erroneous,  to  disregard  and 
overrule  the  same  and  be  governed  by  what. 
In  tlie  opinion  of  the  court,  at  this  time,  is 
the  law. 

[2]  It  was  held  on  the  former  appeal  that 
the  amendatory  act  of  1903  (Laws  1903,  p. 
374).  which  Is  codified  in  part  as  section  3867 
of  the  Code  of  1907,  worked  no  material 
change  In  the  law  as  respects  the  Question 
here  under  consideration,  and  that  the  same 
was  but  a  Bucdnct  statement  of  the  law 
as  It  existed  at  the  time  of  the  passage  of  the 
act   To  use  the  language  of  the  opinion: 

"In  other  words,  aection  8867  of  the  Code  is 
but  a  codification  of  previous  decisions  of  tUs 
court  construing  what  is  now  section  3860  of 
the  Code  of  1907,  and  its  incorporation  iato  out- 
Code  has  made  no  material  change  in  our  laws 
on  the  subject  of  Eminent  Domain." 

After  mature  consideration  this  court,  as 
presently  constituted,  has  reached  the  con- 
clusion that  It  was  In  error  on  the  former 
appeal  of  this  case,  and  tliat.  In  tact,  the 
above-dted  section  of  the  Code  has  work- 
ed a  material  change  in  our  law  so  far  as 
respects  the  rights  of  this  appellee. 

It  may  be  said  in  the  outset  that  the  de- 
cisions  of  other  courts  can  be  of  little  service 
to  us  In  the  consideration  of  this  case,  for 
the  reason  that  the  determination  of  tills 
cause  rests  upon  a  ctmstnictlon  of  our  own 
statutes,  and  there  is  a  lack  of  similarity 
as  to  verbiage  and  lilstory  with  those  of 
other  states.  Nor  do  we  deem  an  elaborate 
discussion  necessary  on  this  appeal,  but  will 
attempt  in  a  brief  way.  to  state  the  reasons 
which  Impel  ns  to  the  conclusions  we  have 
here  reached. 

Section  3867  of  the  Code  of  1907  reads  as 
follows: 

"If  the  property  sought  to  be  condemned,  or 
any  portion  toereof,  or  Interert  therein,  has  iQ- 
ready  been  subjected  or  devoted  to  a  public  use, 
such  land  or  portion  thereof,  or  interest  tiiereln, 
shall  not  be  taken  for  another  and  dIEFetent 
character  of  public  use  unless  an  actual  necessl- 
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ty  for  the  spedflc  land  or  portion  thereof  or  In- 
terest theran  shall  be  alleged  and  proven,  and 
unless  it  be  alleged  and  proven  that  each  other 

and  different  character  of  public  use  will  not 
matorially  interfere  with  the  public  use  to  which 
such  property  is  already  subjected  or  devoted." 

This  section  represents  the  codification  of 
the  last  sentence  In  section  S  of  the  act  ap- 
proved October  1,  tdOS,  amending  several 
sections  of  the  Code  of  1896,  concerning  the 
right  of  eminent  domain.  At  the  time  of  the 
passage  of  said  amendatory  act  there  were 
in  the  Code  of  1896  secUons  1244  and  1246, 
which  read,  respectively,  as  follows: 

"Any  telegraph  company,  incorporated  under 
the  laws  of  thu  or  any  other  state,  shall  have 
the  right  to  construct,  maintain  and  operate 
lines  of  telegraph  along  any  of  the  railroads  or 
other  public  highways  in  this  state;  but  such 
lines  of  telegraph  shall  be  so  constructed  and 
■  maintained  as  not  to  obstruct  or  hinder  the 
usual  travel  on  such  railroad  or  other  high- 
way.  •   •  • 

"Such  telegraph  company  shall  be  entitled  to 
the  right  of  way  over  the  lands,  franchises  and 
easementa  of  other  persons  and  corporations, 
and  the  right  to  erect  poles,  and  to  establish  of- 
fices, upon  making  just  compensatiOQ  as  now 
provided  bj  law." 

These  sections  were,  respectively,  sections 
1652  and  1654  of  the  Code  of  1886. 

Bfuch  stress  is  laid  In  the  former  (^nlon 
In  this  case  upon  the  decision  In  M.  &  O. 
R.  R.  Co.  V.  Postal  Tel.  Co.,  120  Ala.  21,  24 
South.  408.  The  opinion  In  that  case  dtes 
the  statntes,  the  above-mentioned  sections 
of  the  Code  of  1886,  and  states  that; 

"The  petition  makes  a  very  clear  case  for  the 
appUfMtion  of  the  rights  conferred  by  statute 
for  the  condramation  of  this  right  of  way." 

The  rights  conferred  by  the  statute  were, 
of  course,  expressly  defined  In  said  sections 
1652  and  1654  of  the  Code  of  1886,  which,  as 
previously  stated,  were  made  sections  1244 
and  1246  of  the  Code  of  1806. 

It  is  to  be  noted  that  counsel  for  appel- 
lant in  The  Postal  Telegraph  Case  con- 
tended that  no  reason  or  necessity  was  shown 
for  taking  the  right  of  way,  and  dted  the 
cases  of  M.  ft  O.  R.  R.  Oo.  v.  A.  M.  R.  R.  Co., 
87  Ala.  601,  6  South.  404,  and  A.  &  C.  R.  R. 
Co.  V.  Jacksonville,  etc.,  Ry.  Co.,  82  Ala.  297, 
2  South.  710.  In  answer  to  this  insistence 
and  argument  of  counsel  the  court,  after 
stating  that  the  petitioner  bad  made  out  a 
case  for  the  application  of  the  rights  con- 
ferred by  statute,  laid  the  above-cited  cases 
out  of  view  by  merely  stating  that  "these 
authorities  are  not  In  point"  The  court 
so  stated.  In  that  case,*  for  the  simple  reason 
that  the  right  rested  upon  a  clear  declara- 
tion of  the  statute,  and  the  decisions  of  the 
court  involving  the  condemnation  of  the 
right  of  way  of  one  railroad  by  another  were 
therefore  without  application.  Sections  1244 
and  1246  of  the  Code  of  1896  were  not 
Drought  forward  Into  the  Code  of  1907,  and 
they  were  therefore  repealed.  The  statutes 
ijlving  to  telegraph  companies  authority  to 
condemn  the  right  of  way  of  a  railroad,  while 
In  full  force  and  effect  and  relied  nptm  by 


the  court  at  the  time  of  the  decision  of  the 
Postal  Telegraph  Case,  supro,  were  not  In 
existence  at  the  time  of  the  trial  of  this 
cause.  It  therefore  appears  that  the  de- 
cision of  that  case  can  have  no  material 
bearing  upon  the  question  now  under  consid- 
eration, and  we  think  It  was  accorded  too 
much  weight  on  the  former  appeal. 
[S]  In  the  former  opinion,  It  was  said: 

"Section  2490  of  the  Code  of  1896,  which  pro- 
vided that  'the  right  of  way  Is  granted  to  any 
person  or  corporation  having  the  right  to  con- 
struct telegraph  or  telephone  lines  within  this 
state  to  construct  them  along  the  margin  of  pub-  ' 
lie  highways,'  was  brought  forward  Intp  the 
Code  of  1907  as  section  5817,  to  which  we  have 
above  referred,  and  that  section,  read  in  connec- 
tion with  section  242  of  our  Constitution,  which 
we  have  also  set  out  in  full,  means  exactly  what 
was  meant  by  said  omitted  section  1244  of  tlis 
Code  of  189a" 

Section  242  of  the  present  Constitution 
provides  that  all  railroads  and  canals  not 
constructed  and  used  »<dualvely  for  private 
purposes  shall  be  public  highways;  and  sec- 
tion 6817  of  the  present  Code  provides  that: 

"The  right  of  way  is  granted  to  any  peracw 
or  co^ratlott  having  the  right  to  construct  tele- 
graph or  teleph<me  lines  within  this  state  to  eon- 
strnct  them  along  the  margin  of  publie  high- 
ways." . 

TbSa  secUcm  i>  found  in  tho  chapter  of  the 
Code  devoted  to  pnblic  roads,  aiul  was,  aa 
prevlomlr  shown,  section  2400  of  the  Code  of 
189^  having  appeared  (same  chapter)  in  the 
Code  of  1886  as  section  1484.  In  the  Code  of 
1876  aa  section  1670^  and  In  the  Code  of  1867 
as  section  1864.  That  tbe  rlj^t  of  way  of  a 
railroad  la  private  pn^>ert7  la  well  settled, 
and  was  fully  recognised  In  the  ftomer  deci- 
sion of  this  case.  Section  5817  expressly 
grants  the  rlg^t  for  the  construction  of  tele- 
graph lines  aUmg  ttie  ma^Ein  of  public  high- 
ways. As  tbe  ultimate  ovmer  of  tbe  bene- 
ficiary interest  In  the  public  roads  of  the 
state,  the  Le^slatnre  doubtless  bad  the  pow- 
er to  make  sncb  a  grant  as  to  the  margin  of 
publie  roads;  but,  as  tbe  right  of  way  of  a 
railway  is  private  property,  no  such  power 
would  seon  to  exist,  tor  it  would  Infringe 
upon  constitntlonal  !nroTlBion&  The  location 
of  said  section  8817  In  tbe  Code,  and  its 
terms  granting  an  nncondltional  and  free 
right  to  use  tbe  mar^ns  of  publie  highways, 
tend  dearly  to  show  that  by  "public  blgh- 
ways"  Is  meant  pnblic  roads.  We  are  of  the 
opinion  that  tbe  language  of  tbat  statute  has 
no  appllcaUon  to  the  rl^t  of  way  of  a  rail- 
road. While  railroads  are  denominated  pub- 
lic highways,  yet  they  are  such  In  a  more 
or  less  limited  sense,  such  as  to  be  within 
state  and  federal  control;  but  are  not  pub- 
lic highways  In  tbe  general  sense,  such  as 
would  permit  their  use  by  the  public,  as  In 
the  case  of  public  roads.  The  language  of 
the  Supreme  Court  of  the  United  States  In 
the  case  of  W.  U.  Tel.  Co.  v.  Pa.  R.  R.  Co., 
195  U.  S.  573,  25  Sup.  Ct.  142,  49  L.  Ed.  312, 
1  Ann.  Caa.  617,  Is  of  interest  in  thla  con- 
nection,  and  we  Quote  Qie  following: 
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"It  is  contended  by  tbe  telegraph  company 
that  the  diarten  nnder  which  the  several  rail- 
war  companies  constltutlDg  the  aystem  of  the 
railroad  compan^r  were  orvanlied  expressly  cre- 
ated them  'pubnc  bishwayB,'  and  that  iji  the 
acauisiti<Hi  ot  land  for  tbm  porposea  they  were 
public  agents,  'and  tbe  land  was  token  by  the 
toTemmentj  and  in  the  eye  of  the  law  as  com- 
pletely subject  to  pubUe  uses  as  tbongh  it  had 
been  talcen  by  the  state  itself;'  that  is  to  say, 
if  we  understand  the  argument,  hare  become 
'highways'  in  tbe  full  sense  of  that  word.  And 
counsel  further  say  the  difference  between  them 
and  ordinary  highways  'is  not  a  legal  difference, 
but  is  the  difference  of  the  kind  of  use  to  which 
the  highway  is  subject— in  the  one  case,  wheel 
vehicles  drawn  by  horses ;  in  tbe  other,  to  steam 
vehicles  drawn  by  locomotives  along  and  upon 
iron  rails.*  They  are  subject,  therefore,  it  is 
urged,  as  ordinary  highways,  and  streets  of  a 
city  are  subject,  to  the  control  of  Congress  by 
virtue  of  its  power  over  interstate  commerce. 
Counsel  in  advancing  the  ailment  exhibit  a 
consdonsnese  of  tsklng  an  extreme  position.  It 
would  seemj  certainly  if  considered  with  other 
parts  of  their  argument,  to  make  a  railroad  right 
of  way  public  property.  To  that  extreme  we 
cannot  go,  for  the  reasons  wfaidi  we  have  already 
indicated.  The  right  of  way  of  a  railroad  is 
property  devoted  to  a  public  use,  and  has  often 
i>een  called  a  'highway,'  and  as  such  is  subject, 
to  a  certain  extent,  to  state  and  federal  control ; 
and  for  this  many  eases  may  be  dted.  But  it 
has  always  been  rec(»nized,  as  we  hare  pointed 
out,  that  a  railroad  right  of  way  is  so  nr  pri- 
vate property  as  to  be  entitled  to  that  prorl- 
rion  of  the  Oonstiitation  which  fort>lds  its  tak- 
ing, except  under  the  power  of  eminent  domain 
and  upon  payment  of  compensation." 

We  therefore  conclude  that  the  repeal  of 
Kctioiu  1244  and  1246  Of  the  Code  ot  1899 
cannot  be  declared  to  be  of  no  significance 
becanae  of  the  presoice  of  section  6817  of 
the  Code  of  1907,  as  we  are  persuaded  that 
this  section  is  witbont  application  to  the 
present  case. 

[4]  There  Is  nothing  in  section  23  of  our 
present  Oonstltntion  whldi,  in  oar  opinion, 
militates  against  tbe  condo^on  we  have  here 
readied.  This  section,  with  a  few  slight  dif- 
feroices,  is  the  same  as  section  24.  art  1,  of 
the  Constitution  of  1ST6.  In  constming  said 
section  24,  this  court  in  M.  ft  G.  R,  B.  Co.  v. 
Ala.  Mid.  By.,  87  Ala.  601,  6  South.  404,  said: 

"The  sectioQ  does  not  profess  to  grant,  bat 
simply  recognizes,  a  right  which  existed  prior 
to  tbe  Conatitutioii,  as  an  Inddent  of  soveralgn- 
ty,  and  is  detdaratory  ct  tbe  doctrine  that  the 
property  and  franchises  of  oorporations  are  held 
subject  to  the  eminent  domain,  the  same  as  the 
property  of  individuals.  Its  purpose  is  to  re- 
serve In  the  General  Assembly,  as  the  conserva- 
tor of  the  public  welfare,  unabridged  and  un- 
impaired, the  exercise  of  an  existing  right,  and 
to  prevent  a  construction  discriminating  in  fa- 
vor of  corporations.  The  office  of  the  proviso  is 
to  authorize  the  LeKlslatare,  by  delegating  the 
power  of  eondemnauon,  or  otherwise,  to  secure 
to  persons  or  corporations  the  right  of  way  over 
the  lands  of  others,  and  to  provide  for  and  regu- 
late, by  general  laws,  the  exercise  of  the  right. 
Tbe  government  cannot  be  coerced  to  grant  the 
privilege  of  exwdslng  this  prerogatire  power 
to  any  citizen,  company,  or  corporation.  It  is 
only  granted  when  the  public  welfare  will  be 

Eromoted  or  conserved  by  the  grant  It  cannot 
B  exerdsed  or  granted  in  aid  of  any  interest 
that  is  not  public ;  and  when  part  of  this  sover- 
eign power  is  granted  to  a  railroad  corporation, 
it  is  not  solely,  nor  diiefly,  that  the  corporation 
maj  be  aided  thereby." 


It  is  therefore  clear  that  this  section  Is 
not  a  restriction  upon  l^cislatlre  power  and 
discretion,  but  that  It  In  fact  reserves  In 
the  L^Jslature  full  power  and  authority  over 
the  subject,  as  well  as  plenary  discretion  in 
regard  to  the  granting  and  regulating  of  tbe 
rights  of  eminent  domain. 

By  the  prorlidons  of  section  3867  tbe  Leg- 
islature, in  the  exercise  of  this  power  and 
discretion,  has  merely  seen  fit  to  exempt,  to 
a  modified  degree,  certain  kinds  of  proper^; 
that  is,  property  belonging  to  a  certain  class, 
such  as  that  impressed  with  a  public  use, 
which  in  the  judgment  of  the  lawmaking 
body,  for  reasons  of  policy,  should  not  be 
Interfered  with  except  upon  certain  condi- 
tions. We  are  clear  to  the  opinion  that  the 
Legislature  was  acting  within  its  rightful 
discretion  in  maldng  such  exceptions.  10 
A.  &  E.  Enc.  L.  (2d  Ed.)  1099. 

The  cases  of  H.  &  G.  B.  R.  Co.  r.  Ala.  Mid. 
Ry.  Co.,  87  Ala.  501,  6  South.  404.  and  Annls- 
ton,  etc..  By.  Co.  v.  JacksonrUle,  etc.,  By. 
Co.,  82  Ala.  297.  2  South.  210,  which  find  fre- 
quent citation  and  reference  in  our  former 
decision  in  this  case,  Inrolred  the  condemna- 
tion by  one  railway  of  the  right  of  way  of 
another.  In  neither  of  these  decisions,  how- 
erer,  was  there  used  language  so  definite  and 
emphatic  as  that  now  found  In  section  3867 
of  our  preset  Code.  Tbe  strongest  apres- 
slon  there  used,  in  this  cfnmection,  waa  that 
there  should  be  a  reasonable  necessity  for 
the  taking  of  such  right  of  way.  The  deci- 
Edons  recognize  the  difficulty  of  laying  down 
any  specific  rule,  as  to  the  measure  of  necea- 
slty,  of  sufficient  scope  to  Include  all  cases. 

In  the  case  of  M.  &  G.  B.  B.  Go.  v.  Ala. 
Mid.  By.  C6^  supra,  the  rule  of  strict  con- 
struction ot  statutes  granting  the  right  of 
eminent  domain  Is  folly  recognized,  as 
shown  by  the  following  quotation: 

"Statutes  delegating  the  paramount  right  ot 
eminent  domain  must  be  strictly  ctmstraed,  and 

the  authority  strictly  pursued  in  the  manner 
prescribed.  They  are  not  to  be  extended  by  im- 
plication further  than  is  necessair  to  accomplish 
their  general  purpose ;  but  not  so  literally  con- 
Btrued  as  to  d^eat  tbe  manifest  objects  of  the 
Legislature." 

In  the  opinion  in  that  case  It  Is  further 
said: 

"Tbe  settled  rule  is  that  the  legislative  in- 
tent to  grant  authority  to  one  railroad  to  take 
and  condemn  a  franchise  of  another  must  ap- 
pear in  express  terms,  or  must  arise  from  neces- 
sary imphcation,  foimded  on  an  existing  and 
partlcnlar  need.  No  room  for  doubt  or  uncer- 
tain^ moat  be  left  Should  the  General  As- 
sembly empower  a  company  to  construct  a  rail- 
road between  designated  and  fixed  terminal 
points,  and,  to  accomplish  this  object,  it  becomes 
necessary  to  take  the  franchisee,  or  any  part,  of 
another  corporation,  power  to  do  so  arises 
from  necessary  implication;  the  presumption  b^ 
ing  that  the  Legislature  deemed  the  later  use  ttie 
more  important,  and  of  greater  pubUc  benefit 
The  implication  rests  on  the  general  rule  that 
the  grant  of  power  to  do  a  particular  thing  fA  a 
pubuc  nature  carries  with  it  implied  autuori^ 
to  do  all  that  is  necessary  to  accomplish  the 
priudpal  and  general  parpese." 
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It  iB  seen,  from  a  reading  of  tlie  cases,  that 
mach  stress  is  laid  apon  tbe  mle  that  where 
the  Legislature  has  granted  iwwer  to  a  rail- 
road company  to  build  a  railway  between  two 
terminal  iwlntB,  and  to  accomplish  this  ob- 
ject it  becomes  necessary  to  condemn  a  por- 
tion of  the  right  of  way  of  another  road,  the 
power  to  BO  condemn  is  necessarily  implied 
from  the  corporate  authority  originally  giv- 
en, and  that  the  question  of  practicability  is 
considered  of  great  importance,  as  well  as 
that  of  avoiding  interference  with  the  opera- 
tion of  the  road,  tbe  rl^t  of  way  of  which 
is  sought  to  be  condemned.  Reasixilng  along 
these  lines,  the  rule  as  to  leaaoiable  necessity 
was  stated,  in  the  former  opinioii  In  this 
case,  as  follows : 

"When  a  right  of  way  is  essential  to  ft  pnblic 
serrioe  corporatioo,  ana  there  ate  two  posgible 
routes,  one  apon  unused  lands  previously  ac- 
quired by  some  other  public  s^vice  corporation 
for  a  public  use,  and  tbe  otiitx  upon  private 
lands,  then  (the  i^hts  of  the  pubQc  being  in 
eqnipoise)  when  the  cost  of  the  right  of  way 
over  such  private  lands  and  tlie  labor  and  ex- 
p^ise  of  putting  such  right  of  way  in  proper 
shape  to  be  used  by  such  second  public  service 
corporation  are  not  disproportionate  to  tbe  ben- 
efit Ukely  to  accrue  therefrom,  then  the  right  of 
way  over  tbe  private  lands  is  practicaUe,  and  a 
r^nt  of  way  over  tbe  unused  portion  of  tbe 
lands  previously  set  apart  to  the  nrst  public  use 
should  be  denied.  When,  however,  the  cost  of 
acquiring  and  constmctiug  the  right  of  way, 
with  its  attendant  circumstances,  over  the  pri- 
vate lands  ia  so  much  greater  ilian  would  be 
the  cost  of  constrocting  such  right  of  way  over 
the  unused  portion  of  lands  previously  acquired 
by  the  first  public  service  corporation  for  pub- 
lic use  as  to  clearly  outweigh  and  sensibly  ex- 
ceed  the  injury  which  woolu  proximately  result 
to  such  first  public  service  corporation,  then, 
under  such  circumstances,  so  much  of  the  un- 
used portion  of  the  lands  beloo^g  to  such  first 
public  service  corporation  as  is  necessarv  to  the 
actual  occupancy  and  use  of  the  second  ptddlc 
service  corporation  may  be  condemned  for  its 
prrposes,  but  not  more.'* 

Upon  the  former  hearing  this  court  held 
tlutt  it  was  largtiy  a  question  of  practicabil- 
ity, as  measured  by  the  further  questions  of 
convenience  and  expense,  of  comparative  ad- 
vantage and  Injury — 

"having  r^ard  always  to  tbe  interests  of  tbe 
public,  for  whose  benefit  the  general  authority  is 
giv^  and  the  particular  taking  proposed." 

In  the  case  of  S.  &  N.  R  R,  Oo.  v.  High- 
land Ave.,  etc.,  By.,  119  Ala.  105,  24  South. 
114,  this  court  called  attention  to  the  rule 
which  required  only  a  reaswable  neoessi^ 
for  sncb  condemnation  Is  the  following  lan- 
guage: 

"It  also  had  a  right  to  take  a  portion  of  tbe 
right  of  way  of  the  defendant,  upon  showing  a 
reasonable  necessity  therefor,  and  that  8U<^  tak- 
ing would  not  destroy  the  usefalness  of  the  right 
of  way  as  a  frandiise,  or  so  impair  the  capacity 
o£  the  easement  as  to  render  it  unsafe;  and  both 
of  these  rights  conM  have  been  enforced  by  stat- 
utory proceedings  provided  for  this  purpose" 
(citine  M.  &  6.  R.  Oo.  v.  Ala.  Mid.  By.,  87 
Ala.  601,  6  South.  404,  and  Auiiston  &  Gin. 
B.  Oo.  V.  Jacksonville,  eta,  B.  Oo.,  82  Ala.  297, 
2  South.  210). 

Whether  in  the  two  cases  dted  In  tbe  S. 
ic  N.  T.  Highland  Ave.  Case,  there  existed 
in  fact  an  actual  necesBlty  tot  tbe  q>eciflc 


land,  or  portion  thereof,  sought  to  be  con- 
demned, within  the  meaning  of  section  3367 
of  our  present  Code,  we  need  not  stop  to  In- 
quire. Both  dealt  with  tbe  right  oi  condem- 
natlcm  granted  to  a  railroad  empowered  by 
law  to  construct  a  road  between  two  tenuioal 
points.  The  Annlston,  etc.,  Case,  had  to  deal 
with  tbe  condemnati<m  of  a  right  of  way 
through  a  narrow  gap  In  tbe  mountains.  In 
the  building  of  railroads,  as  is  a  matter  of 
common  knowledge,  the  question  of  grades 
is  an  essential  factor.  In  their  construction 
the  general  topography  of  tbe  country  may, 
under  certain  circumstances,  render  absolute- 
ly necessary  tbe  use  by  a  second  road  of  a  por- 
tion of  the  right  of  way  of  another.  But  sucli 
factors  would  not  ordinarily  create  such  im- 
perative necessity  In  the  erection  of  tele- 
graph lines,  and  therefore  what  might  be  con- 
sidered an  indispensable  necessity  as  a  right 
of  way  for  one  would  not  be  so  considered 
for  tbe  other.  The  idea  was  expressed  in 
W.  U.  T.  Oo.  T.  Penn.  R,  B.  Oo.  (C.  a)  120 
Fed.  862,  In  tbe  following  language: 

"In  railroad  location,  as  we  have  noted  above^ 
grade  is  an  essential  factor;  in  telegram  con- 
struction it  is,  at  most,  a  mere  convenience. 
In  railroad  ccmstructlon,  the  narrowness  of  de- 
files, the  opening  ot  goiges,  the  location  of 
streams,  the  general  topography  of  tbe  country, 
or  the  lack  of  curve  space  may^  under  certajn 
circumstances,  render  it  imperatively  necessary 
tbat  the  second  road  should  intrench  upon  a  pri- 
mary location.  None  ot  these  factors  ordinarily 
create  imperative  necessity  In  the  case  of  tele- 
graph lines.  With  them  grades  may  be  ignored, 
gorges  avoided,  hills  or  mountains  crossed.  In 
other  words,  there  is  no  necessity,  in  the  nature 
of  things,  that  ordinarily  requires  a  tdegraph 
line  to  be  placed  on  a  railroad  right  of  way. 
Its  location  there  is  obviously  a  matter  of  «>n- 
venittice  and  economy." 

No  language  so  emphatic  as  that  emjAoyed 
in  tbe  last  sentence  of  section  3  (tf  the  act 
of  October  1, 190S,  wbldi  is  now  codified  as 
sectiim  3867  of  tbe  Code  of  1907,  Is  found  In 
any  of  ovr  decUdona,  and  it  was  new  to  our 
statutory  system  at  that  time.  Tbe  act  of 
wblcb  tbls  provision  was  a  part  purported 
to  amend  many  of  the  sections  of  our  Code 
relating  to  the  power  of  eminent  domain. 
Tbe  language  of  tbe  statute  now  nndor  re- 
view is  tber^re  radically  diffi»ait  from 
that  of  the  statutes  at  that  time.  Besean^ 
falls  to  disclose  more  than  one  case  where 
there  has  been  Iragltadinal  condemnation  of 
tbe  right  of  way  of  a  railroad  for  tdegraph 
purposes  for  any  great  length  (M.  &  O.  B. 
B.  Co.  V.  Postal  T«l.  Co.,  supra) ;  and,  as  we 
have  hwBtofbre  stated,  this  declislon  was  rest- 
ed upon  the  express  terms  of  the  statute  then 
In  existaica  The  Legislature,  ht  rerUdng 
the  various  sections  of  the  C!o^  relating  to 
tbe  power  of  eminent  domain,  and  making 
material  changes  therein,  will  therefore  be 
presumed  to  have  intended  some  change  in 
tbe  law  with  respect  thereto. 

"It  will  be  presumed  that  the  Legislature,  in 
adopting  the  amendment,  intended  to  make  some 
change  in  the  existing  law;  and  therefore  the 
courts  will  endeavor  to  give  some  effect  to  the 
amewlmsnt"   36  Oyc  116& 
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"Wbm  the  t^egislature  employB  diflereot  lan- 
guBge  in  a  subABQuent  statute  in  the  same  con- 
nection, the  courts  will  presume  a  change  of  the 
law  is  mtended.  The  Legislature  must  be  pre- 
sumed to  know  both  the  langnage  employed  in 
the  former  acta  and  the  judicial  construction 
placed  upon  them;  and,  if  in  a  subsequent  stat- 
ute on  the  same  subject  It  uses  different  lan- 
guage in  the  same  ctmnection.  the  courts  must 
presume  that  a  diange  ot  the  law  was  intmded. 
and  after  a  consideration  of  the  spirit  and  let- 
ter ot  the  statute,  will  give  effect  to  its  terms 
according  to  their  proper  signification."  Leh- 
man Durr  Ca  ▼.  Bobinson.  69  Ala. 

That  some  material  change  was  Intended 
by  the  Legislature  In  the  enactrnent  of  what 
is  now  section  8867  of  the  Code  Is  strength- 
ened by  the  fact  that  they  declined  to  i^peal 
this  sectlim  when  the  effort  to  that  end  was 
made.  Referring  to  the  Senate  Journal  of 
the  LeglslatuTe  of  1907  (Hendersrai  t.  State. 
&4  Ala.  95,  10  South.  S32),  it  Is  noted  that 
Senate  blU  No.  81  was  Introdaced,  seeking 
to  amend  section  8  of  an  act.  entitled  "An 
act  to  amend  sections  171S,  1714,  1717,  171S, 
1710  and  1720  of  the  Code,  approved  October 
1,  1903,"  and  was  referred  to  the  committee 
on  revision  ot  laws.  See  Senate  Journal, 
1907.  p.  143.  On  page  744  of  the  said  journal 
It  appears  that  motion  was  made  to  take 
said  bill  No.  81  from  the  adverse  calendar, 
whlL^  motion  was  continued  until  Wednes- 
day, November  14,  1907;  and  on  page  849 
It  appears  that  on  the  latter  date,  upon  a 
consideration  of  the  same  by  the  Senate,  the 
motion  was  laid  on  the  table  by  a  vote  of 
26  to  5;  the  Senate  thus  refusing  to  take 
said  bill  from  the  adverse  calendar  and  place 
It  on  a  second  reading.  Bills  of  this  char- 
acter— such  as  are  referred  to,  and  adverse- 
ly reported  by,  a  standing  committee — are 
required,  under  the  provisions  of  section  911, 
Code  of  1907,  to  be  preserved,  and  said  Sen- 
ate bill  81  Is  therefore  before  ns,  and  prop- 
erly 80.  for  consideration.  It  reads  as  fol- 
lows: 

*'•  •  •  That  sectiw  3  of  an  act  entitled 
'An  act  to  amend  sections  1713,  1714,  1717, 
1718.  1719  and  1720  of  the  Code,  approved 
October  1,  1903,'  be  and  the  same  is  hereby 
amended  so  as  to  read  as  follows : 

"Section  3.  Be  it  further  enacted,  that  section 
1717  of  the  Code  be  amended  so  as  to  read  as 
follows : 

"1717  (3211)  Allegationa,  Obiectiona  and 
Proof  to  he  Heard — On  the  day  appointed  or  any 
other  day  to  which  the  hearing  may  be  contin- 
ued, the  court  must  hear  the  allegations  of  the 
u>plication  and  any  objections  which  may  be 
filed  to  the  granting  thereof,  and  any  legal  evi- 
dence touching  the  same,  and  shall  make  an 
order  granting  or  refusing  the  application — 

"Provided;  that  if  there  are  several  distinct 
tracts  of  lands  owned  by  different  persons  em- 
braced in  the  application,  the  owners  of  each 
tract  may  have  a  separata  hearlag  as  to  the 
right  to  condemn  their  lands,  and  the  comt  may. 
If  It  finds  that  the  application  should  be  granted 
as  to  some  and  not  aa  to  other  of  the  owners, 
make  and  enter  its  decree  accordingly. 

"^nie  hearing  b^in  provided  must  in  all  re- 
nects  be  conducted  aiw  evidence  taken  as  in 
civil  cases  at  law." 

On  the  ba(^  of  the  bUI  la  the  foUowing 
Ipdorwment; 


"This  bill  was  considered  by  the  committee  on 
reviaiaa  of  laws  in  session  and  received  adverse 
report  Oscar  O.  Bayle&  Otairman.  January 
31.  1907." 

A  reading  of  the  hiU  readily  discloses  that 
Its  sole  purpose  was  to  repeal  the  last  sen- 
tence €t  aecdon  3  of  the  act  of  1903,  above  re- 
ferred t<^  vhidi  Is  now  section  3867  ot  the 
Code  ctf  1907,  and  place  the  law  ba<ft  as  It 
was  before  the  passage  of  said  act  in  so  far  as 
It  concerns  the  matter  here  nnder  consMera- 
tion.  The  blU,  as  ia  noted.  Is  but  a  copy  of 
Bald  section  S  of  tin  above-mentltwed  act. 
with  the  exKptlon  tliat  the  last  senteoce 
thereof  is  omitted,  and  which  sentence  now 
constitutes  sectton  3807  ot  onr  Cod&  It 
was  therefore  a  direct  effort  to  repeal  this 
sectkm.  Ibe  rdCosal  of  the  L^lslature,  or  at 
least,  of  an  inyMurtant  branch  of  that  body, 
to  repeal  said  secUon  is  not  without  some 
significance,  and  lenda  colm  to  the  theory 
that  the  lawmakiiv  body  considered  the 
change  proposed  thereby  as  material  and 
important  and  not  to  be  disregarded. 

The  IntrodnctifnL  of  the  bill,  with  its  his- 
tory, was  not  called  to  the  attention  of  this 
court,  on  former  appeal,  and  therefore  did 
not  enter  into  the  consideration  ot  the  cause 
at  that  time.  That  it  ia  a  matter  to  be  con- 
sidered by  this  court  would  seem  quite  (dear. 

To  sammarise  the  altnatlon,  we  find  that 
sectiona  1244  and  1246  of  the  Code  of  1896* 
whidi  ttcpiesdy  anUiorlsed  such  condemna- 
tion of  the  Tlgbt  of  way  ot  a  railroad,  were 
repealed  by  the  adoption  of  the  Code  of 
1907,  with  these  aectlfflis  omitted.  In  ad- 
dition to  this,  the  Legislature  of  iSOS  amend- 
ed the  statutory  provision  in  reference  to 
condemnation  proceedings  and,  in  section  3 
of  the  act  of  October  1,  1903,  incorporated 
the  language  now  fonnd  in  the  Code  as  eec* 
tton  3867.  requiring  the  exlstoice  ot  an  "ac- 
tual necessity  for  the  land  or  spedflc  por- 
tion Qiereof"  b^ore  that  which  has  already 
been  devoted  to  a  public  use  may  be  sob- 
jected  to  amdemnathm.  In  tiw  legislature 
of  1907,  tttoTt  was  made  to  repeal  that  por^ 
tlon  of  secti<m  8  of  the  act  above  referred 
to,  and  which  is  now  section  3867  of  the 
Code,  but  the  Mil  for  this  pnrpose  was  de- 
feated. 

ri]  We  are  persuaded  that  the  Legislature 
Intaided  a  material  diange  of  the  law  in  the 
use  of  the  language,  "actual  necessity  for 
the  spedflc  land,  or  portion  thereot  or  In- 
terest therein,"  and  that  such  could  not  be 
rested  upon  the  mere  questions  of  economy 
or  convenience  to  the  telegraph  company. 
What  wonld  be  such  actual  necessity  la  dif- 
ficult of  definition  bo  as  to  lay  down  a  spe- 
dflc rule  which  wonld  embrace  aU  cases,  and 
would  best  be  left  for  determination  accord- 
ing to  the  circumstances  of  the  particular 
case.  The  cause  proceeded  to  final  judgment 
npon  the  theory  of  petitioner  that  it  had 
the  right  to  condemn  the  railroad  right  of 
way  because  It  needed  a  right  of  way  and 
this  was  to  tt  the  most  convenioit  and  eco- 
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nomlcal,  and  such  additional  use  woald  work 
no  material  Interference  with  respondent 
railway.  A  necessity  that  springs  merely 
from  the  choice  or  desire  of  the  petitioner 
la  InsulGcIent.  As  stated  in  the  former  opin- 
ion, the  word  "actnal"  Is  used  here  as  a  word 
of  emphasis,  meaning  "real  as  distinguished 
from  apparent,  constructive  or  imputed." 
Under  the  language  of  the  statute,  there- 
fore, there  must  be  first  a  real  necessity  for 
the  specific  land  or  [wrtion  thereof  sought  to 
be  condemned.  The  word  "specific"  finds 
definition  in  the  former  opinion  as  "tending 
to  specify,  or  to  make  particular,  definite, 
limited  or  precise,  as  a  specific  statement" 
The  language  there  used  Is  strong,  eoaphatic, 
and  definite  and  without  ambiguity  or  un- 
certainty. 

[6]  Speaking  to  the  question  of  the  con- 
struction of  legislative  or  constitutional  pro- 
visions, tMs  court,  In  State  ex  rei.  Robertson 
V.  McGough,  U8  Ala.  166,  24  South.  397,  said: 

"There  are  other  rules  of  interpretation  that 
may  override  all  others,  as;  'Where  a  law  is 

Slain  and  unambiguous,  whether  it  be  expressed 
1  general  or  limited  terms,  the  Legislature  (or 
Earners  of  a  Constitution}  should  be  intended 
to  mean  what  they  have  plainly  expressed,  and 
consequently  no  room  is  left  for  constmctloD. 
Possible  or  even  probable  meanings,  when  one 
is  plainly  declared  in  the  instrument  itself,  the 
courts  are  not  at  liberty  to  search  for  else- 
where.' Gooley  on  Const.  Lim.  69,  TO.  The 
framers  of  the  Constitution  'must  be  understood 
to  have  employed  words  in  their  natural  sense, 
and  to  have  intended  what  they  said.'  Id.  73; 
Gibbons  v.  Ogden,  9  Wheat  188  [6  L.  Ed.  231 ; 
Ex  parte  Mayor,  78  Aia.  423w  *We  can  only 
learn  what  they  intended  from  what  they  have 
said.  It  is  theirs  to  command,  ours  to  obey. 
When  their  language  is  plain,  no  discretion  Is 
left  to  us.  We  have  no  right  to  stray  into  the 
mazcfl  of  ctmjecture,  or  to  search  for  an  imagi- 
nary purpose.'  Lehman  Robinson,  50  Ala. 
241." 

This  statute  cannot  be  so  construed  as  to 
mean  merely  such  necessity  as  springs  from 
eoouomlcal  reasons  or  matters  of  conveni- 
ence for  this  would  be  but  substituting  the 
word  "reasonable"  for  the  word  "actual." 
The  necessity  is  defined  by  the  act  as  "actu- 
al," meaning  "real,"  and  we  are  of  the  opin- 
ion that  by  such  language  is  meant  such  ac- 
tual necessity  as  arises  from  dther  physical 
or  overpowering  economical  omdltlons,  the 
question  of  practicability  to  be,  of  course, 
kept  constantly  In  view.  No  effort  was  niade 
by  the  petitioner  to  prove  such  actual  neces- 
sity within  the  meaning  of  the  language  of 
our  statute  as  now  construed  by  us.  For 
aught  that  appears,  no  dlfSculty  exists  as  an 
obstacle  to  the  condemnation  and  use  of  a 
right  of  way.  The  testimony  of  the  witness 
for  petitioner  shows,  of  course,  additional 
cost  for  the  erection  of  the  telegraph  line 
outside  of  the  railroad  right  of  way,  but  thJa 
Is  purely  an  eoonomlcal  ooialderatlon,  and 
one  which  an>eaES  to  be  by  no  means  over- 
powering. As  before  noted,  the  erecting  of 
tel^^aph  Une  and  the  laying  ot  a  railroad 
are  entirely  different  propositions,  and  what 
would  constitute  actual  necessity  for  the  one, 


within  the  meaning  of  our  statute,  might  not 
be  at  all  such  to  the  other.  Indeed,  from  tbe 
very  nature  of  things.  It  Is  dlfiScnlt  to  con- 
ceive of  an  actual  necessity,  as  here  con- 
strued, for  the  condemnation  by  a  telegraph 
company  of  the  longitudinal  right  of  way 
of  a  railroad  for  any  considerable  distance. 
It  may,  of  coarse,  exist  for  short  distances 
on  account  of  peculiar  conditions;  but  these 
are  matters  to  be  determined  when  the  par- 
ticular case  arises. 

[7]  Much  was  said  In  the  former  opinion 
In  reference  to  the  public  good;  It  using  the 
language  "public  interest  is  the  lodestar  of 
every  statute  conferring  the  right  of  emi- 
nent domain."  The  question  here  under  con- 
sideration was  one  resting  within  the  dis- 
cretion of  the  Legislature.  The  right  of  way 
of  a  railroad,  acquired  by  condemnation  pro- 
ceedings. Is  permitted  by  the  law  to  extend 
far  beyond  the  actual  roadbed,  the  usual 
width  being  100  feet  Obviously  the  authori- 
ty to  condemn  a  way  of  that  width  Is  s^ven 
the  railroad  to  be  exercised,  and  upon  the  as- 
sumption, at  least,  that  such  width  is  rea- 
sonably needful  for  its  purposes.  If  one  tele- 
graph Hue  is  permitted  to  use  a  part  of  this 
right  of  way,  then,  under  the  language  of 
the  former  dedslon  in  this  case,  other  such 
lines,  such  as  telephone  and  power  transmis- 
sion lines,  would  be  entitled  to  use  it  and  so, 
by  gradual  encroachment  ultimately  deprlvq 
the  railroad  of  its  entire  right  of  way,  ex- 
cept that  portion  actually  occupied  by  the 
railroad.  The  mere  fact  ttiat  this  petitioner 
agrees  to  remove  its  poles,  from  time  to  time, 
from  the  margin  of  the  right  of  way,  as  occa- 
sion may  require  the  use  of  the  space  by  the 
railroad  (conceding  that  such  averments  in 
tbe  petition  are  binding  and  effective),  would 
not  alter  the  situation;  for  It  clearly  ap- 
pears that  the  telegraph  company  Is  seeking 
a  permanent  location  on  the  right  of  way, 
although  agreeing  to  shift  the  line  from  place 
to  place.  At  the  time  of  the  passage  of  the 
act  of  1903,  previously  referred  to,  there  had 
been  a  longitudinal  condenmatlon  of  a  rail- 
road  right  of  way  for  telegraph  purposes, 
rested  upon  sections  1244-1246  of  the  Code  of 
1S96,  and  a  decision  by  thla  court  (M.  &  O.  R. 
R,  Co.  V,  Postal  Tel.  Co.,  supra).  In  which  It 
was  held  that  in  such  proceedings  a  railroad 
company  is  entitled  to  only  nominal  damages. 
It  was  therefore  the  law  of  this  state  at  that 
time  that  a  telegraph  company  could, 
through  condemnatlm  proceedings,  acquire 
the  use  of  the  rl^t  of  way  of  a  railroad 
without  the  payment  of  any  substantial  dam- 
ages, and  could  thus  acquire  a  most  valuable 
right  practically  free  of  cost  It  thwefore 
clearly  appears  that  the  right  of  way  oi  a 
railroad,  already  cleared  and  so  fc^t  by  the 
railroad  comfiany,  was  a  most  Invltli^  field 
for  the  erectl<m  of  telegraph  lines,  and  It 
did  not  seem  unlUcely  that  In  the  future  de- 
veli^Hnent  of  the  state  advantage  would  be 
taken  of  the  situation.  It  may  be  that  con- 
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BlderatloDs  like  those  above  noted  actuated 
the  Legislature  In  enacting  Into  law  what  Is 
now  section  3S67  of  the  Code,  and  thus  de- 
claring that  it  Is  not  the  public  policy  of  the 
state  to  condemn,  for  another  use,  property 
already  devoted  to  a  public  use,  unless  an 
actual  necessity  therefor  exists.  The  law- 
niaklng  body  has  spokw  In  emphatic  terms 
In  declaring  the  public  policy,  and  It  la  not 
tor  ua  to  "mmder  Into  the  maze  of  conjec- 
ture or  to  search  for  Imaginary  purposes." 
Indeed,  we  are  unable  to  see  that  the  public 
Kood  requires  that  the  petitioner  be  permit- 
ted to  locate  its  line  upon  the  rl^t  of  way 
of  this  railroad,  but  on  the  contrary,  we 
think  that  the  public  Interest  is  in  equipoise. 
Petitifmer  went  upcai  this  right  of  way  un- 
der contract,  which  contract,  as  we  onder- 
itand  was  conceded  by  coonael  tn  argu- 
ment, was  terminated  by  tlie  voluntary 
act  of  the  petitioner.  No  reasons,  except 
those  of  economy  and  convenience,  appear 
wliy  petitioner  may  not  erect  its  line 
daewtaere  than  tm  this  railway.  If,  up< 
on  petitioner^  failure  to  acquire  this  right 
of  way,  and  b^ore  It  acquired  a  r^ht  of 
miy  elsewhere,  the  railroad  company  should 
begin  at  once  a  destruction  of  petitioner's 
tdegraph  lln^  It  may  be  that  a  court  of  equi- 
ty, on  account  of,  and  for  tlie  consertation 
of,  public  Interests  mi^t  enjoin  such  act  of 
da^trDCtlon  pending  the  acquirement  of  a 
ri^t  of  way  elsewhere  witbln  a  reasonable 
time.  Thlo,  of  course,  need  not  be  detw- 
mlned  bere.  But  the  sltuatlcm  thus  present- 
ed, brought  on  by  the  voluntary  act  of  peti- 
tioner, clearly  can 'afford  no  foundatlrai  for 
the  argumCTt  that  an  actual  necessity  exist- 
ed for  the  c<mdemnatlon  of  the  railroad  right 
of  way. 

We  have  dealt  with  the  one  question  which 
we  deem  of  ^tal  ImpOTtance  «t  this  apiwal 
and  as  conclusive  of  the  result  thereof.  It 
is  therefbre  unnecessary  to  enter  into  a  con- 
sideration at  wbetiier  or  not  the  condemna- 
tion here  sought  was  up<m  the  margin  of  the 
li^t  of  way,  or  whether,  if  judgment  of  ctm- 
donnation  were  ait«ed,  more  than  nominal 
damages  should  have  been  assessed.  These 
were  anestlons  of  secondary  consideration, 
and  are  unnecessary  to  be  here  determined. 

This  cause  was  tried.  In  so  far  as  the  evi- 
dence of  the  petitioner  Is  concerned,  In  con- 
formity with  the  former  opinion  In  this  case, 
fnie  trial  Judge,  althou^  entertaining  a  con- 
trary view  as  to  the  law,  followed  in  his  rul- 
ings upon  this  question  the  holding  of  this 
court  on  the  former  hearing,  which  of  course 
was  entirely  proi>er.  While  the  record  be- 
fore US,  under  the  view  we  now  entertain  of 
the  case,  would  Justify  a  final  disposition  of 
the  cause  on  this  appeal,  yet,  in  view  of  this 
BltuatloQ,  we  have  concluded  to  remand  the 
cause. 

The  former  opinion  was  not  decided  by  the 
fuU  court,  the  then  Chief  Justice  being  atK 
WBDt  and  Mr.  Justice  SAYRE  dissenting.  Tbn 


writer  of  this  opinion  and  Mr.  Justice  THOM- 
AS were  not  then  members  of  this  court. 
As  presently  constituted,  the  court  has 
reached  the  conclusion  that  the  former  hold- 
ing was  erroneous. 

We  are  fully  mindful  of  the  Importance  of 
this  holding,  both  to  the  parties  and  to  the 
public ;  but  It  is  our  sole  duty  to  declare  the 
law  as  we  find  it  The  case  of  W.  U.  T.  Co. 
V.  S.  &  N,  R.  R,  Co.,  supra.  Is  therefore  over- 
ruled, and  the  Judgment  of  the  court  lielow 
will  be  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

MATFIELD,  SATRE,  and  THOMAS,  JJ., 
concur.  ANDERSON,  C.  J.,  and  McCLBL- 
LAN  and  SOMERVILLE,  JJ.,  dissent. 

SATRE,  J.  (concurring).  1  am  not  prepared 
to  say  that  the  action  of  the  Legislature,  or 
Its  lack  of  action,  In  reference  to  the  bill 
to  amend  section  3  of  the  act  to  amend  cer- 
tain sections  of  the  Code  of  1896,  should  have 
any  Infiueuce  In  the  decision  of  this  case. 
I  place  my  concurrence  upon  the  other  con- 
siderations stated  in  the  opinion.  In  this  Mr. 
Justice  THOMAS  also  agrees. 

On  Application  tot  Rebearii^ 

GARDNER,  J.  [I]  Upon  this  appUcaUon 
for  reh«irlng  counsel  for  appellee,  for  the 
first  time  during  this  litigation  it  would  seem. 
Insist  tliat  the  proceeding  brought  against 
die  appellant  was  not  for  the  purpose  of  ac- 
quiring an  easement  in  the  right  ot  waj, 
but  was  merely  to  ascertain  the  amount  of 
compensation  which  should  be  paid  therefor. 
This  theory  rests  upon  the  assumption,  on 
their  part,  that  the  appellee  already  owned 
a  perpetual  easooeut  on  the  right  of  way  by 
virtue  of  the  contiact  of  18S4.  By  what  Is 
here  said  we  do  not  intend  to  Indicate  that 
such  theory  would  su^wrt  a  condemnation 
proceeding.  That  might  be  conceded,  for  the 
sake  ot  argument  and  fOr  that  purpose  only, 
but  we  pass  that  questirai  by  as  unnecessary 
to  be  determined.  There  is  no  intimation 
tn  the  entire  record  that  sudi  a  Aeory  was 
even  hinted  at  on  the  former  trials  of  this 
cause,  and  the  former  opinion  in  the  case  dis- 
closes no  such  intimation  upcm  tlie  first  ap- 
peal. This  court,  so  far  as  cases  of  this  diar* 
acter  are  concerned.  Is  a  court  of  review 
only,  and  is  ex];>ected  to  pass  only  upon  ques- 
tions arising  In  the  court  below. 

[9]  The  petition  filed  in  this  cause,  see- 
ing a  condemnation  of  the  right  of  way,  cm- 
ceded  that  the  appellee  went  upon  and  occu- 
pied the  right  ot  way  under  a  contract,  soon 
to  expire  and  is  disclosed  by  the  following 
quotation  from  section  1  thereof: 

"Your  petitioner  has  for  many  years,  to  wit, 
20  years,  occapied  the  right  of  way  of  the  Louia- 
ville  &  NaahTille  Railroad  Company,  with  its 
lines  of  telegraph,  consisting  of  poles,  wires,  ai>- 
purtenances  and  fixtures,  under  a  contract  with 
the  said  railroad  company,  which  will  expire  on 
or  about  the  17th  day  of  August,  1912;  and 
your  petiUonar  dssircs  to  contlnna  to  occupy 
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said  rkfat  of  way  and  roaintaJn  and  operate  its 
said  Unes  of  telegraph  where  they  are  now 
placed  and  located,  etc. 

But  notwithstanding  this  question  la  pre- 
sented now  for  the  first  time,  in  view  of  ttie 
carefully  prepared  brleft  of  the  able  and  dil- 
igent counsel  for  appellee,  we  have  deemed 
it  prefer  to  glre  it  conslderaUon. 

This  record  shows,  Indeed  the  petition  It- 
self disposes,  that  appellee  went  upon  the 
right  of  way  of  appellant  under  contract  of 
1884.  The  opinion  In  this  cause  recited  that 
It  was  conceded  tqr  counsel  in  argument  that 
the  omtract  was  terminated  by  the  act  of  the 
petitioner.  This  was  In  accordance  with  the 
very  terms  of  the  cfflitract,  which  provided  a 
contlnuatl<»i  of  the  same  for  a  period  of  26 
years,  and  that  at  the  expiration  of  said 
period  either  party  thereto  might  terminate 
the  omtract  on  ^vlng  one  year's  notice. 
There  la  nothing  in  the  ccmtract  giving  a 
perpetual  easement  to  the  aiq;>etlee,  and 
notiilng  that  would  lead  thereto  by  necessary 
implication.  No  such  insistence  was  made  by 
counsel  in  their  former  brief,  but  on  this  ap- 
peal, In  one  of  their  brl^  th^  r^erred  to 
the  contract  in  the  folloidng  lai^uage: 

"We  then  have  left  a  working  agreement 
which,  by  its  terms,  implies  a  permisuve  occu- 
pation of  the  property  for  telegraph  porpMes, 
posaibly  sMnething  in  the  nature  of  a  t«iancy 
£twili:» 

It  is  thus  seen  that  there  was  no  conten- 
tion that  by  the  contract  a  perpetual  ease- 
ment was  granted.  Section  3  of  the  petition 
avers  the  ownership  by  the  railroad  of  the 
easement  sought  to  be  ctmdemned. 

But  we  need  not  pursue  the  subject  fur- 
ther. The  contract  was  terminated  accord- 
ing to  its  terms,  and  terminated  in  Its  en- 
tirety. No  effort  seems  to  have  been  made — 
and  we  do  not  see  how  it  could  have  been 
made — to  terminate  that  part  of  the  contract 
which  Is  burdensome  and  retain  that  which 
is  t>eneflclal. 

As  an  exhibit  to  the  last  brief  filed  by  ap- 
pellee, there  la  attached  the  opinion  of  the 
United  States  District  Court  for  the  South- 
em  District  of  Georgia,  recently  delivered  in 
the  case  of  W.  U.  Tel.  Co.  v.  Oa.  R.  R.  & 
Banking  Co.  <D.  C.)  227  Fed.  276,  and  coun- 
sel seem  to  be  impressed  with  the  Idea  that 
that  dedston  lends  color  to  the  theory  now 
advanced.  The  statement  of  facts,  as  well 
as  the  opinion  itself  show,  however,  that  the 
telegraph  company  in  this  Instance  had  ac- 
quired by  contract  a  perpetual  easement  In 
the  rUcht  of  way.  We  quote  f  nxn  the  <^^inion 
as  foUows: 

"A  reading  of  these  two  c<Hitracts  discloses  be- 
yond question  that  the  predecessors  of  the  West- 
ern Union  Telegraph  Company  were  granted 
perpetual  easement  in  and  upon  the  rights  of 
way  of  the  said  railroads  for  the  construction, 
maintenance,  and  operation  of  telegraph  lines 
on  same,  and  that  such  grants  became  irrevoca- 
ble and  assignable  upon  the  construction  of  said 
telegraph  lines  as  long  as  same  should  be  kept  in 
operation." 


A  reading  of  the  case  tbeteioie  dlschnes 
that  It  la  easily  dUferenttoted  txom  tho  one 
liere  under  consideratiim.  We  are  therefore 
not  at  all  Impressed  with  this  last  theory  of 
counsel  for  appellee,  and  the  application  for 
rehearing  wUl  be  overruled. 

HATFIBLD,  SATBIO,  and  THOMAS,  JJ., 
concur. 


JBTFBRSON  COUNTY  SAVINGS  BANK  v. 
OABLANDetal.  (6  Div.  104.) 

(Supreme  Court  of  Alabama.    Feb.  8,  1916.) 

1.  Pbocbss  «aBl9— fiwMONa— SsBnoB— Jc- 

KISDZOTION. 

The  process  of  the  city  court  of  Birming- 
ham, a  court  of  general  jurisdiction  hftving  jn- 
risdiction  coextensive  with  that  of  the  circuit 
and  chancery  courts,  runs  to  any  sheriff  in  the 
state  accordmg  to  the  form  prescribed  by  Code 
1907,  \  629^and  under  the  express  provisions 
of  section  5301  must  be  executed  by  the  rimiff 
or  other  officer  in  any  county. 

lEid.  Note.— For  other  cases,  see  Prooecs,  Gent. 
me,  i  16 :  Dec  Dig.  <8=»19l 

2.  Ysmri  «=»a&— NoKBssiDxin  DsraiiDAirTB 
— OPEBiLlIon  ov  Statuxx. 

Code  1907,  I  0110^  providing  that  personal 
actions  must  be  broueiit  In  the  county  m  which 
the  defendant  or  one  of  the  defendants  resides  if 
such  defendant  has  within  the  state  a  permanent 
residence,  does  not  apply  to  a  peraonal  and 
transitory  action  where  the  defendanta  are  non- 
residents. 

:.  Note.— Fw  other  cases,  see  Venue,  Cent. 
:.  S§  S9,  40;  Dec.  Dig.  «s>26.] 

3.  Vbnde  «:»26— Pkbsorax.  Action  AoAtirsT 

NONBESIDENT. 

Under  the  common  law,  there  being  no  con- 
trolling statute,  a  personal  and  transitory  action 
may  be  maintained  against  a  nonresident  on 
service  in  a  count?  of  the  state  other  than  that 
in  which  the  suit  is  brou^t. 

[Bd.  Note.— For  other  esses,  see  Venn^  Cent. 
Diie.  H  88,       I>ae.  Dig.  4M6.] 

4.  Venue  «s»82<1)— PaiviuEaB  or  Resident— 
Peesohai.  Natvbb. 

The  privilege  which  a  resident  of  the  state 
has  under  Code  1907,  S  6110,  of  being  sued  in 
the  county  of  bis  pennan«it  residence,  u  person- 
al to  him. 

[Ed.  Note.— For  other  eases,  see  Venue,  Cent 
Dig.  U  47,  48,  60;  Dee.  Dig.  «3»S2a)J 


[Ed 


6.  OoNSTrruTioNAT,  liAw  *=>249,  306 — Dtnc 

Pkocess— Equal  Peoteotion— Vbkue. 
Due  process  and  equal  protection,  which  re- 
spectively are  satisfied  by  any  practice  havhig 
the  sanction  of  common-law  usage  and  have  ref- 
erence to  substance  and  not  form,  do  not  require 
that  the  privily  of  local taing  actions  shall  be 
conferred  alike  on  resident  and  nonresident  de- 
fendants. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  H  710,  925-927;  Dec.  Dig. 
«=>249,  305.] 

Appeal  from  City  Court  of  Birmingham; 
H.  A.  Sharpe,  Judge. 

Action  by  the  Jefferson  County  Savings 
Bank  against  J.  C.  Garland  and  others. 
From  Judgment  for  defendants,  plaintiff  ap- 
peals.  Reversed  and  remanded. 
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Sterling  A.  Wood,  of  BlrmlDsham,  for  ap- 
pellant George  H.  Parker,  of  Cullman,  and 
Eyster  &  Eyster,  of  New  Decatur,  for  appel- 
lees. 

SAYRE,  J.  The  Jefferson  County  Savings 
Bank  brought  this  action  In  Jefferson  county 
on  a  contract  made  in  that  county.  Defend- 
ants were  nrairesidents,  their  place  of  resi- 
dence being  In  the  state  of  Ohio.  Process  was 
served  npon  them  in  Cullman  county,  ^ey 
pleaded  in  abatement  that  they  were  subject 
to  salt  in  this  state  only  In  the  county  where 
they  were  found,  and  the  trial  court  sustain- 
ed their  plea.  Plaintiff  appeals. 

[1]  The  question  presented  Is  whether  on 
the  facts  stated  defendants  were  suable  tn 
Jefferson  county.  The  dty  court  of  Birming- 
ham, from  vrbScb  process  Issued,  is  a  court  of 
general  Jurisdictltm.  By  the  act  of  Its  crea- 
tion its  jurisdiction  Is  coextensive  with  that 
of  the  circuit  and  chancery  courts,  and  its 
process  runs  to  erery  part  of  the  state. 
Wolfe  V.  Underwood,  91  Ala.  523,  8  South. 
774.  Its  process  runs  to  any  sheriff  of  the 
state  of  Alabama,  and  must  be  executed  by 
the  sheriff  or  other  officer  in  any  county. 
Code,  Sf  6299,  6301. 

[2]  The  action  Is  personal  and  transitory, 
and  the  defendants  are  nonresidents,  so  that 
our  venue  statute  (Code,  |  6110),  providing 
that  personal  actions  must  be  brought  In  the 
county  in  which  the  defendant,  or  one  of  the 
defendants,  resides,  if  such  defendant  has 
within  the  state  a  permanent  residence,  has 
no  application,  and  the  question  Is  to  be  de- 
termined on  common-law  principles. 

[11  In  Brown  on  Jurisdiction,  |  39,  It  is 
said,  without  citation  of  authority,  that  the 
venue  in  transitory  actions,  when  brought 
against  nonresldoits,  should  be  laid  in  the 
county  where  the  defendant  is  fonnd.  The 
text  is  quoted  In  Eress  v.  Porter,  132  Ala. 
577,  31  South.  377;  but  that  was  a  proceed- 
ing In  rem  by  attachment  against  a  nonresi- 
dent on  whom  no  personal  service  was  had, 
and  the  evident  purpose  of  the  quotation  was 
to  bring  into  view  the  connected  statement  of 
the  text  to  the  effect  that  such  proceedings 
should  be  brought  in  the  county  where  the 
pn^rty  Is  seized.  In  Smith  v.  Gibson,  83 
Ala.  284,  3  South.  321,  the  court  said: 

"The  general  mle  ia  that  every  country  has 
jarisdictum  over  all  persons  found  within  its 
territorial  limits,  for  toe  purposes  of  actions  In 
thdr  nature  transitory.  It  is  not  a  debatable 
question,  that  micb  actions  may  be  nuintained 
in  any  jurisdiction  in  which  the  defendant  may 
be  found,  and  is  legally  served  with  process. ' 

That  case  was  dted  in  Steen  v.  Swadley. 
126  Ala.  617,  28  South.  620,  and  Lee  v.  Balrd, 
139  Ala.  526,  86  South.  720,  and  its  language 
may  have  been  accepted  as  the  substantial 
equivalent  of  the  text  of  Brown  on  Jurisdic- 
tion, to  which  we  have  made  reference.  But 
oar  investigation  of  the  sources  from  which 
the  language  vim  derived  leads  us  to  believe 
that  Jurisdiction,  as  there  used,  meant  the 
territorial  Jurladictloa  of  the  sovereignty  in 


which  the  suit  was  brought  Thus  in  Pea- 
body  V.  Hamilton,  106  Mass.  217,  it  was  said 

that: 

"Personal  actions,  of  a  transitory  nature,  may 
be  maintained  in  any  Jurisdiction  within  which 
the  defcandant  is  found,  m  that  process  li  li^al- 
ly  served  upon  him." 

At  any  rate^  in  Steen  t..  Bwadl^,  this  was 
the  language: 

"When  as  in  this  case  a  cause  of  action  is 
transitory  in  its  nature,  it  may  be  sued  on 
wherever  within  the  state  the  defendant  may 
be  personally  served  with  process,  though  he 
be  a  Donresident" 

— all  which  was  well  said  in  those  cases,  for 
in  each  of  them  nonresidents  were  sued  In  the 
counties  where  they  were  found,  and  may 
be  accepted  as  true  in  general  without  in- 
volving any  necessary  Implication  that  a  non- 
resident found  In  one  county  of  this  state 
may  not  be  haled  to  court  in  anothet  county. 

An  old  Georgia  case  (Murphy  v.  Winter, 
18  6a.  690)  holds  that  a  citizen  of  another 
state,  who  is  merely  passing  through,  resides, 
as  be  passes,  wherever  he  Is.  But  in  that 
case  the  defendant,  a  citizen  of  Alabama,  was 
sued  in  the  county  In  Georgia  where  he  was 
found,  prqperly  so  of  course,  and  the  case  is 
like  those  cases  of  our  own  to  which  we  hare 
referred.  In  Ohio  the  ascertained  policy  of 
state  legislation  induced  the  ruling  that  a 
nonresident  must  be  sued  In  the  county  where 
found,  but  the  court  said  tliat  it  was  aware 
that  Its  decision  was  an  Innovation  upon  the 
subject  as  understood  in  England,  and  per- 
haps in  some  or  all  of  the  other  states  of  the 
Union.  Oenln  v.  Grier,  10  Ohio,  210.  In  In- 
diana, on  the  other  hand,  a  salt  against  a 
nonresident  was  maintained  on  service  in  a 
county  other  than  that  in  which  the  suit  was 
brought,  and  that  against  Just  such  a  plea  In 
abatemrat  as  was  filed  in  the  case  at  bar. 
Reed  V.  Browning,  130  Ind.  676,  30  N.  E.  701. 

In  England  the  place  In  transitory  actions 
Is  never  material,  except  where  by  acts  of 
parliament  it  Is  made  so,  and  the  venue  may 
be  laid  In  any  county.  Tldd's  Pr.  pp.  427, 
428.  If  the  matter  which  Is  the  cause  of  a 
transitory  action  arises  within  the  realm,  It 
may  be  laid  in  any  county,  the  place  Is  not 
material.  Bfostyn  r.  Fabrigas,  Cowp.  161, 
177. 

[4, 9]  The  privilege,  whidi  a  resident  of 
this  state  has,  of  being  sued  in  the  county 
of  his  permanent  residence,  Is  personal  to 
him.  Weaver  v.  Crenshaw,  6  Ala.  873.  It  is 
conferred  by  our  statute  of  venue,  without 
which  the  place  of  trial  would  be  optional 
with  the  plaintiff.  But  the  statute  makes  no 
provision  as  to  venue  In  transitory  actions 
against  nonresidents.  By  coming  here,  bow- 
ever  transiently,  defendants  have  submitted 
themselves  to  the  jurisdiction  which  every 
state  exercises  over  all  persons  within  its 
limits  In  respect  to  matters  purely  i)ersonal, 
which,  In  C(Hitemplatlon  of  law,  have  no  lo- 
cality; and  we  apprehend  there  Is  no  good 
reason  why  they  should  have  the  benefit  of 
a  personal  privilege  of  mere  convenience 
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which  the  statute  has  conferred  only  upon 
persona  having  a  i>ermanent  residence  in  this 
state.  Every  substantial  right  they  luve 
may,  and  will  beyond  peradventure,  be  as 
fairly  adjudicated,  and  for  aught  we  can 
see,  as  coDveniently,  in  Jefferson  county  as 
anywhere  else  in  the  state.  Due  process  and 
equal  protection,  which,  respectively,  are  sat- 
isfied by  any  practice  having  the  sanction  of 
common-law  usage,  and  have  reference  to 
substance  and  not  form,  do  not  require  that 
the  privilege  of  localizing  actions  should  be 
conferred  alike  on  resident  and  nonresident 
defendants,  though  in  some  states  It  has  been 
done.  N.  I.,  etc..  R.  R,  Co.  v,  Estill,  147  U. 
S.  581,  608,  13  Sup.  Ot  444,  S7  U  Ed.  292. 
The  plea  was  insufficient 
Reversed  and  remanded. 

"ANDERSON,  a  J.,  and  SOMEBVILLB  and 
GARDNER,  JJ^  ooncnr. 


(138  La.) 

No.  217S5. 

CROWLEX  BANK  &  TRUST  CO.  v.  HURD. 
(Sapreoie  Oooit  of  Loniriaiia.   FA.  1816.) 

(HyllabuM  by  tA«  Court.) 

1.  HOBTOAGEB  «ps>576  —  INJUNCTION— EfFKCT. 

Where  a  writ  of  injuncti<Mi  prevents  the 
collection  of  only  a  part  of  the  amotmt  for 
which  executory  proceedings  issued,  and  the  is- 
junction  is  dissolved  by  the  district  Judge,  and 
a  suBpeasfve  appeal  is  taken  by  the  deimdant 
in  the  executory  proceedings,  the  plaintiff  is  not 
required  to  await  the  recording  of  the  mandate 
of  the  appellate  court  before  proceeding  with 
the  seizure  and  sale  for  the  amount  acknowl- 
edged to  be  due. 

[Ed.  Note,— Pot  other  cases,  see  Mortgages, 
Cent  Dig.  i  16S2;  Dec.  Dig.  ^B75.] 

2.  Newbpapebs  «3>3— Notice— Publication. 

The  law  does  not  reonlre  that  advertise- 
ments of  sheriffs'  sales  of  property  seized  la 
executory  or  ordinary  proceedings  shall  be  pul>- 
llshed  in  the  official  journal  of  the  parish.  Such 
advertis^ents  may  be  published  in  any  news- 
paper of  tiie  parish  wherein  the  judicial  pro- 
ceedioKs  are  carried  on  or  where  the  sale  is  to 
take  place. 

[Ed.  Note. — For  other  cases,  see  Newspapers, 
Cent.  Dig.  §§  16-19;  Dea  Dig.  «=>3.] 

8.  JnoiciAi.  Saus  «=>6— Notice— Sebviob. 

Ten  days  before  proceeding  to  sell  immov- 
able property  the  sberfff  must  serve  upon  the  de- 
fendant whose  property  is  seized  a  written  no- 
tice to  appear  and  appoint  an  appraiser.  Sec- 
tion 10  of  Act  No.  8ft  of  1828  (an  act  purport- 
ing to  amend  certain  artidee  oi  the  Oivil  Code 
and  Code  of  Practice),  providing  that  two  days' 
notice  to  appoint  appraisers  shall  be  sufficient, 
was  not  adopted  in  the  Revified  Code  of  Prac- 
tice, approved  on  the  14th  of  March.  1870.  The 
provisions  of  section  10  of  Act  No.  83  of  ISiS 
were  embodied  in  the  Revined  Statutes  approved 
on  the  14th  of  March,  1870;  but  these  provi- 
sions of  the  law  were  abrogated  in  the  con- 
cluding section  (3990)  of  the  Revised  Statutes, 
declarmg  that,  in  so  far  as  there  may  be  a  con- 
flict between  the  provisions  of  the  Revised  Stat- 
utes and  any  provision  of  the  Revised  Civil  Code 
or  Code  of  Practice,  the  Code  shall  be  takea.  as 
the  law  governing  the  case. 

[Ed.  Note.— For  other  cases,  see  Judicial 
flnles.  Cent.  Vig.  |f  21-24;  Dee.  Dig.  «s>6.] 


Appeal  from  Eighteenth  Judicial  District 
Court,  Parish  of  Acadia;  William  Campbell, 
Judge. 

Action  by  the  Crowley  Bank  &  Trust  Com- 
pany against  Charles  H.  Hurd.  From  Judg- 
ment for  platntUT,  defendant  appeals.  Re- 
versed. 

See,  also.  137  La.  787,  69  South.  176. 

PhiUp  S.  Pugh,  of  Crowley,  for  appellant. 
Smith  &  Carmouche^  of  Onnrley,  for  ai^el- 
lee. 

O'NIELL,  J.  The  plaintiff  instituted  ex- 
ecutory proceedings  against  the  defendant 
on  a  mortgage  note  for, $4,000.  The  note 
was  held  by  the  bank  as  collateral  security 
for  a  debt  of  $2,760,  represented  by  two 
promissory  notes  dne  by  the  defendant,  on 
which  he  also  owed  interest  at  8  per  cent, 
per  annum  on  $100  from  the  27th  of  Oc- 
tober, 1914,  and  on  $2,650  from  the  31st  of 
December,  1914,  and  10  per  cent  attorney's 
feea 

Acknowledging  the  Indebtedness  of  $2,760 
and  the  Interest  and  attorney's  fees  due, 
and  alleging  that  that  was  all  he  owed,  the 
defendant  sued  for  and  obtained  a  writ  ot 
injunction,  the  effect  of  which  was  to  pre- 
vent the  collection  of  the  excess  claimed  on 
the  mortgage  note.  Instead  of  inoceeding 
with  the  sale  of  the  defendant's  pn^tarty  to 
collect  the  amount  acknowledged  to  be  due 
by  him,  the  plaintiff  moved  to  dissolve  the 
Injunction,  and  withheld  the  sale  pending  the 
trial  of  the  motion  to  dissolve  the  writ: 
Judgment  was  rendered  dissolving  the  in- 
junction, and  on  appeal  to  this  court  the 
writ  was  perpetuated  only  in  so  far  as  it 
prevented  the  collection  of  more  than  the 
$2,700  and  the  Interest  and  attorney's  fees 
acknowledged  to  be  due  by  the  defendant 
See  Crowley  Bank  &  Trust  Co.  t.  Hurd,  137 
La.  787,  69  Soutii.  176.  A  rehearing  was  de- 
nied, and  the  judgment  became  final  on  the 
28th  of  June.  1916. 

A  certified  copy  of  the  mindate  of  tlila 
court  was  filed  In  the  district  oooit  In  whldi 
the  judgment  had  been  rendered,  bat  It  was 
not  recorded. 

Thereafter  the  pn^rty  was  readvertlsed 
to  be  sold  on  the  Slst  of  July,  1916;  and 
on  the  30th  of  that  month  the  defendant  sued 
for  and  obtained  a  aecmid  writ  of  injunc- 
tion arresting  the  sale  of  Us  ixroperty. 

In  his  petition  for  this  second  Injunction 
the  defendant  alleged  that  the  property  had 
been  adzed  and  the  sate  rajoined  on  the 
ground  that  the  writ  lud  Issued  for  a  greater 
amount  than  was  due ;  that  the  writ  of  Inr 
Junction  was  dlssolred  and  set  adde  by  a 
judgment  of  the  district  court,  from  whldi 
he  (d^ndant)  prosecuted  a  saspendve  ap- 
peal to  the  Supreme  Court,  where  the  In- 
junction was  reinstated  and  perpetuated  In 
so  far  aa  to  prevent  the  collection  of  more 
tiian  the  ^760  and  the  interest  and  attor- 
n^s  fMs  acbiowledged  to  be  due;  that  It 
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was  then  ordered  tbat  tbe  writ  of  sdzure 
and  sale  be  executed  for  the  collection  of 
the  amount  dae  to  the  bank ;  that  the  man- 
date of  the  Supreme  Court  was  not  record- 
ed, as  required  by  article  619  of  the  Code 
of  Practice;  and  that  therefore  tbe  platn- 
tiff  had  no  right,  and  the  sheriff  no  anthorl- 
ty,  to  readvertlse  the  property  for  sale  mider 
the  writ  of  seizure  and  sale. 

In  the  altematlve,  in  the  event  the  above 
contention  should  he  overruled,  the  defendant 
alleged  that  tbe  attempted  sale  was  not  ad- 
vertised in  the  newspaper  required  by  law 
nor  for  the  time  required  by  law. 

In  the  alternative,  In  the  event  both  of  the 
foregoing  contentions  should  be  overruled, 
the  defendant  allied  that  he  was  not  served 
with  a  notice  to  appoint  an  appraiser,  and 
that  be  was  entitled  to  have  service  of  such 
notice  10  days  before  the  sale. 

The  plaintiff  filed  a  motion  to  dissolve  the 
Injunction.  In  response  to  the  defendant's 
first  complaint  the  plaintiff  showed  that  the 
sheriff  was  proceeding,  not  tinder  a  mandate 
of  the  Supreme  Court,  but  under  the  original 
order  of  seizure  and  sale  issued  from  the 
district  court  The  plaintiff  averred  that 
the  defendant's  first  writ  of  Injunction  had 
not  at  any  time  prevented  tbe  collection  of 
the  amount  which  the  defendant  acknowledg- 
ed he  owed ;  that  the  defendant's  suspensive 
appeal  to  the  Supreme  Court  had  had  no 
greater  effect  than  the  Injimctlon ;  and  hence 
that  the  executory  proceedings  to  collect  the 
amount  acknowledged  to  be  due  were  not 
arrested  or  held  in  abeyance  awaiting  the 
registry  of  the  mandate  of  tbe  Supreme 
Court  In  answer  to  the  defendant's  sec- 
ond contention  the  plaintiff  alleged  that  the 
notice  of  the  proposed  sale  was  published 
In  a  newspaper  in  the  parish  of  Acadia 
once  a  week  during  a  period  exceeding  30 
days,  and  that  the  defendant  had  not  ex- 
ercised his  right  to  select  the  newspaper. 
As  to  the  defendant's  third  complaint,  the 
plaintiff  alleged,  in  the  motion  to  dissolve 
the  Injunction,  that  the  notice  to  appoint  an 
appraiser  had  been  served  upon  the  defend- 
ant within  the  time  required  by  law,  and 
that  whether  the  notice  was  or  was  not  serv- 
ed was  of  no  Importance,  since  the  defendant 
Iiad  taken  cognizance  of  the  proposed  sale 
In  ample  time  to  bave  appointed  an  appraiser 
If  he  had  seen  fit  The  plaintiff  therefore 
prayed  for  the  dissolution  of  the  writ  of 
injunction  and  for  a  Judgment  against  the 
defendant  for  $300  danu^^  for  attorney's 
fees  for  dissolving  the  writ. 

As  the  motion  to  dissolve  tbe  Injunction 
denied  some  of  the  allegations  on  which 
the  writ  had  issued,  It  was  properly  referred 
to  the  merits.  Judgment  was  rendered  in 
ftivor  of  the  plaintiff  dissolving  the  injunc- 
tion and  condemning  the  defendant  to  pay 
$100  damages  for  attorney's  fees.  The  de- 
fendant has  appealed,  and  the  plaintiff  prays 
that  the  Ju^ment  for  damages  be  Increased 
to  fSOO. 


Opinion. 

[1]  Then  Is  no  merit  In  the  defradanfs 
contention  tiiat  tbe  sheriff  ihonld  not  have 
proceeded  with  tiie  ezecntcffy  process  to  col- 
lect the  amount  a<&nowledged  to  be  due  be- 
fore the  Jndgmojt  of  tUs  court  was  record- 
ed In  the  district  oonrt  Articles  618  and 
610  of  the  Code  of  Practice  provide  that  a 
Judgment  rendered  by  an  appellate  court, 
whether  affirming  or  reversing  the  Judgment 
appealed  from,  cannot  be  executed  until  it 
has  been  recorded  in  the  court  i«hlch  first 
had  cognizance  of  the  cause.  But  there  was 
no  attempt, to  ezecate  the  Judgment  ten- 
dered on  ai^teal  in  this  case.  The  plain  tiff 
had  tike  tigbt  to  proceed  with  .the  sale  In  the 
executory  procesdlngs  to  collect  the  amount 
acknowledged  to  be  due,  after  being  enjoin- 
ed from  collecting  the  eness  called  for  on 
the  mortgage  note,  a  P.  296  (Na  10),  789 
and  748;  Whitney-Central  Trust  &  Savings 
Bank  v.  Sinnott,  1S6  La.  790.  66  South.  222; 
CroMey  Bank  ft  Trust  Co.  t.  Hurd,  187  La. 
787,  69  South.  175. 

[2]  The  d^endant's  ccmtention  that  the 
notice  of  sale  should  have  been  published  In 
the  official  Journal  of  the  parish  in  which  the 
sale  was  to  be  made  is  also  without  merit 
The  law  provides  that  such  an  advertisement 
EdiaU  be  published  once  a  week  for  a  period 
of  30  days  In  a  newspaper  of  the  pari^ 
wherein  the  Judicial  proceedings  are  carried - 
on  or  where  the  sale  Is  to  take  place;  and 
when  there  are  two  or  more  newspapers  pub- 
lished In  the  parish,  the  defendant  has  the 
right,  within  3  days  after  receiving  notice  of 
the  seizure,  to  select  the  newspaper  in  which 
the  advertisement  shall  be  published.  See 
sections  1  and  2  of  Act  No.  91  of  1876.  In 
this  case  the  advertisement  of  the  proposed 
sale  appeared  In  a  dally  newspaper  published 
in  the  parish  seat  where  the  sale  was  to  be 
made,  in  its  issues  of  Wednesday,  the  30th 
of  June,  and  of  Saturday,  the  3d,  10th,  17th, 
and  24th  of  July.  The  writ  of  injunction  Is- 
sued on  the  30th  of  July,  and  perhaps  pre- 
vented the  publishing  of  the  notice  of  sale 
again  on  the  morning  of  the  31st  of  July,  the 
date  of  the  proposed  sale.  The  law  regard- 
ing the  advertisement  of  the  proposed  sale 
was  therefore  compiled  with  up  to  the  time 
the  Injunction  issued. 

It  was  admitted  on  the  trial  of  this  case 
that  tbe  defendant  was  never  served  with  a 
notice  to  appoint  an  appraiser  of  his  prop- 
erty. The  plalnUfl's  counsel  contends  that 
this  notice  was  waived  2  days  before  the  day 
of  the  proposed  sale  by  tbe  defendant's  mak- 
ing affidavit  for  the  writ  of  injuuctlon  on  the 
20th  of  July,  1915.  We  cannot  agree  with 
that  contention,  because,  In  the  first  place,  it 
does  not  appear  tbat  it  was  2  full  days  be- 
fore the  time  of  the  proposed  sale  when  the 
defendant  took  cognizance  of  the  proceed- 
ings, and,  in  the  second  place,  we  are  of  the 
opinion  that  the  defendant  was  entitled  to 
be  served  with  the  notice  to  app<dnt  an  ap- 
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JRralser  10  days  belon  tbe  date  of  tbe  pro 
posed  BBle. 

[I]  Section  10  of  Act  Ka  S3  of  1828^  p.  154. 
entitled  "An  act  fnrther  amending  eereral 
articles  at  tbe  Oirll  Code  and  Code  of  Prac- 
tice" provided; 

*That,  after  the  promulgation  of  thin  act,  two 
days'  DOtice  given  to  the  plaintiff  and  defend* 
ant,  by  the  sheriff,  to  appnint  men  to  valne  pn^ 
«rty  under  execation,  uiall  be  snfflneut,  anj  law 
to  the  contrary  notwithstanding." 

The  foregoing  provisions  of  the  statute  of 
1828  were  not  adopted  In  the  Revised  Code 
of  Practice,  approved  on  the  14th  of  March, 
1870.    On  the  contrary,  article.  671,  C. 
provides: 

"Ten  days  before  proceeding  to  the  sale  of 
the  property  seized,  it  It  consists  of  immovableB, 
the  sheriff  shall  summon  the  party  wlioee  effects 
are  seized,  by  a  written  notice,  delivered  to 
him  in  person,  or  left  at  his  nsnal  place  of  resi- 
dence, to  appear  on  the  day,  place  and  hour 
which  he  shall  mention  to  him,  for  the  purpose 
of  naming  an  appraiser  of  the  property  to  be 
thus  sold,  etc. 

The  substance  of  section  10  of  Act  Ko.  83 
of  1828  was  embodied  In  the  Revised  Stat- 
tites  adopted  and  approved  on  the  14th  of 
Merch,  1870,  as  sections  No.  G4,  No.  B76,  and 
Na  8420,  rlz.: 

"Two  days'  notice  given  to  the  plaintiff  and 
defendant  by  the  sheriff  to  appoint  men  to  value 

{property  nnder  execution  shall  be  sufficient,  any 
BW  to  the  contrary  notwithstanding." 

Tbe  oottclndlng  section  (3890)  of  the  Re- 
vised Statntes  of  1870,  however,  provides 
-that,  in  80  far  as  tbete  may  be  any  conflict 
between  the  provisions  of  tbe  Revised  Stat- 
utes and  any  provision  of  tbe  Revised  Civil 
Code  or  the  Code  of  Practice,  the  Code  shall 
be  held  and  taken  as  the  law  governing  the 
case.  Hence  we  are  constrained  to  hold  that 
tbe  provisicms  of  article  671  of  the  Code  of 
Practice  moat  prevail  over  the  provisions  of 
sections  'So.  64,  No.  676,  and  Na  3426  of  the 
Revised  Statutes,  and  that  the  defendant  was 
entitled  to  10  days'  notice  to  appoint  an  ap- 
praiser. 

The  Judgment  appealed  from  is  annulled, 
and  it  is  now  ordered  and  decreed  that  the 
writ  of  InJupcUon  herein  be  perpetuated  to 
tbe  extent  of  prevraiting  the  sale  of  the  de- 
fendant's property  without  giving  him  10 
daytf  notice  to  appcdnt  an  appraiser,  accord- 
ing to  article  671  of  tbe  Code  of  Practice. 
The  appellee  is  to  pay  tbe  'Costs  of  the  sec- 
ond advertisement  and  costs  of  the  injunc- 
tion in  both  ocmrts. 


TRICHEL  et  aL  V.  DONOVAN  et  aL 
(Supreme  Gonrt  of  Louisiana.   Jan.  24,  1916. 
Behearing  Denied  March  6,  1916.) 

{Byllabiu  hy  the  Court.) 
Lanolobd  anu  Tenant  «=»26  —  Lbasb  — 
WAiVKsa— Record  ATiON . 

Waivers  entered  into  between  lessor  and 
lessee,  after  the  recordation  of  the  lease  such  as 


a  written  consent  to  sublease,  are  not  required 
to  be  inscribed  on  the  books  of  conveyance. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  IMg.  SS  76-70;  Dec  Dig.  ®=>26.1 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;  John  R.  Land,  Jndge. 

Actl<Hi  by  J.  C.  Trlchel  and  another  against 
R.  F.  Dtmovan  and  another.  From  a  Judg- 
ment for  plaintiffs,  defendants  appeal.  Be- 
versed  and  dismissed. 

Foster,  Lo<mey  ft  Wilkinson,  of  Sbrere- 
port,  tot  appellanta.  Hall  ft  Jade,  of  Sbreve- 
port,  tar  ^^pellees. 

LAND,  J.  This  litigation  to  annul  ce^ 
tain  subleases  held  by  the  defendants  and 
to  eject  them  from  the  premises  arose  from 
tbe  following  state  of  facts: 

On  October  23,  1909,  J.  T.  Hagens,  sublet 
to  C.  M.  Taylor  the  property  formerly  known 
as  the  Manhattan  Saloon,  No.  429  Texas 
street.  Shreveport,  La.,  for  a  term  of  five 
years  commencing  January  1,  1910,  and  for 
a  monthly  rental  of  $200,  represented  b; 
the  notes  of  the  said  C.  M.  Taylor  to  the 
order  of  his  lessor.  The  lease  contained  the 
following  stipulation: 

**lt  is  further  agreed  that  the  leased  premises 
shall  not  be  sublet  without  tbe  written  ocmsent 
of  the  lessor  obtained  in  advance." 

On  November  14,  1910,  J.  T.  Hagens  leased 
to  C.  M.  Taylor  the  north  half  of  the  same 
building,  known  as  the  Bon  Ton  Restaurant, 
No.  427  Texas  street,  with  all  the  second 
floor  of  the  entire  building,  for  a  term  of 
four  years  beginning  January  1,  1911,  at  a 
monthly  rental  of  $200,  represented  by  the 
notes  of  the  said  C.  M.  Taylor  delivered  to 
his  said  lessor.  This  lease  also  contained 
the  same  stipulation  against  subleasing  with- 
out the  written  consent  of  the  lessor. 

On  November  16,  1910,  C.  M.  Taylor  leas- 
ed to  R.  F.  Donovan  the  property  known 
as  the  Bon  Ton  Restaurant  for  four  years 
commencing  on  January  1,  1911,  at  a  month- 
ly rental  of  $150,  represented  by  notes  of 
R.  F.  Donovan  to  the  order  of  his  lessor. 

On  April  10,  1911,  J.  T.  Hagens  leased  to 

0,  M.  Taylor  the  building  In  the  comer  of 
Marshall  and  Texas  streets  described  as  "oc- 
cupied by  O.  M.  Taylor  and  R.  F.  Donovan" 
for  a  term  of  five  years  beginning  January 

1,  1915,  at  a  monthly  rental  of  $400,  repre- 
sented by  notes  of  said  Taylor.  This  lease 
also  contained  the  usual  stipulation  against 
subleasing. 

On  April  11,  1011,  C.  M.  Taylor  re-leased 
the  Bon  Ton  Restaurant  to  R.  J.  DwovaD 
for  a  term  of  five  years  commencing  Jan- 
uary 1,  1915. 

On  August  22,  1912,  with  the  written  con- 
sent of  Mrs.  J.  T.  Hagens,  representing  her 
husband,  then  deceased,  0.  M.  Taylor  trans- 
ferred and  assigned  to  the  plaintiffs  all  of 
the  leases  made  to  him  by  said  Hagens; 
they  assuming  all  of  his  obllgaUnis  tbere- 
under. 
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Od  September  6,  1912,  OL  If.  Taylor  trans- 
ferred to  the  plaintUb  tbe  two  leuet  made 
by  lilm  to  B.  F.  Donovan. 

It  appears  from  the  record  that  by  a  writ- 
ten instrument  of  date  Angnst  7,  1912,  C.  M. 
Taylor  authorized  B.  F.  DcmoTUi  to  sublet 
tbe  leased  premises. 

It  also  appears  that  in  July,  1914,  B.  F. 
I>onovan  subleased  the  premises  to  his  co- 
defendant,  John  Demopolus. 

Plalntllfs  allege  In  their  petition  that  this 
sublease  was  made  by  Donovan  In  violation 
of  the  stiputatiMis  of  the  leaaea  to  him,  pro- 
hibitii^  him  from  sableasing  said  premises, 
and  pr^  for  Judgment  annulling' all  of  the 
leases  under  which  the  defendants  pretend- 
ed to  hold. 

When  coatnoieA  vrlth  the  aforesaid  writr 
ten  permit  to  sahlease,  plaintUfs  took  the 
poeitl<m  tbBt  the  same  was  null  and  void  as 
to  them,  because  it  had  not  been  duly  re- 
corded in  the  parish  of  Oftdda  The  Judge  a 
quo  sostatned  this  contmtion. 

The  rale  that  no  one  can  transfer  a  great- 
er right  than  he  has  disposes  of  plaintiffs* 
demand,  as  their  vendor,  O.  M.  Tajlor,  was 
bonnd  by  his  permit  to  B.  F.  Donovan  to  sab- 
lease  the  premises. 

PlaintUfs,  however,  contend  that  this  per- 
mit was  utterly  nnll  and  void  as  to  them, 
because  not  dnly  recorded. 

The  first  question  Is  whether  the  law  of 
this  state  requires  the  registry  of  such  a 
written  consent  or  permit,  where  the  leases 
themselves  have  been  duly  recorded. 

The  leases,  as  recorded,  gave  notice  to  the 
public  and  to  tbe  plaintiffs  that  the  stipula- 
tion against  subleasing  was  not  absolute, 
but  was  subject  to  waiver  by  consent  of  the 
parties. 

Such  a  stipulation  la  not  of  the  essence 
of  a  lease,  but  Is  merely  an  incident  creat- 
ed by  consent,  and  voidable  by  consent,  or 
by  acts  purporting  acquiescence. 

PlalnUfiTs,  bound  to  know  that  the  stipula- 
tion was  subject  to  waiver,  were  put  on  in- 
quiry as  to  whether  the  stipulation  was  stUl 
In  force  at  the  date  of  their  purchase  of  the 
leases. 

In  the  case  of  a  recorded  oil  lease,  where 
the  term  was  continued,  and  forfeiture  was 
waived  by  the  common  consent  of  the  par- 
ties, this  court  held  that  assignees  of  the 
lessor  stood  in  the  shoes  of  the  lessor,  as  the 
law  does  not  require  a  registry  of  the  ac- 
tion of  the  parties  under  a  recorded  agree- 
ment Hudspeth  v.  Producers'  Oil  Gon  134 
Ul  1013,  64  South.  891. 

In  another  case  oC  an  asstgnment  of  an 
oil  lease  this  court  held  that  It  was  not  nec- 
essary for  the  lessee  to  hare  his  rent  re- 
ceipts recorded  in  order  to  give  ni^lce  that 
the  lease  had  not  been  forfeited.  Bnsch- 
Evecett  Ga  r.  Tirian  OU  Ga,  128  Ia.  886, 
05  South.  064. 

A  stlpulatl<m  against  subleasing  Is  for 


the  exclusive  braeflt  of  the  lessor,  and  no 
one  else  can  enforce  it  Uontecon  v.  Faurea, 
3  La.  Ann.  43.  The  stipulation  In  tdils  case 
was  likewise  for  the  benefit  of  the  lessor, 
and  the  requirement  ol  his  written  consent 
to  a  sublease  of  the  premises  was  for  his 
protection  alone.  The  lessor  might  have 
given  him  verbal  consent,  or  merely  have 
acquiesced  in  the  subletting  of  tbe  prendaes. 
The  written  consent  sutwequently  given  by 
the  lessor  operated  as  a  removal  of  the  in- 
terdiction in  the  contract  against  sableasing 
the  pranlses,  Tbe  abrogation  of  tbe  st^u- 
latlon  vested  In  ttie  lessee  tbe  right  to  sub- 
leas^  or  even  cede  his  lease,  as  provided  in 
a  O.  art  272S.  The  sUpulatton  being  tm 
the  sole  benefit  of  the  lessor,  he  bad  the  r^ht 
to  waive  it  at  any  time,  and  no  other  peisoi 
has  any  r^bt  to  C(»nplatn. 

We  know  of  no  law  which  requires  waivm 
of  this  Mnd  made  after  leases  have  been 
duly  recorded  to  be  inscribed  in  the  same 
manner  as  leases,  sales,  and  other  convey- 
ances. 

It  has  been  bdd  ttiat  the  transfer  of  a 
lease  need  not  be  recnded.  Gay  &  Go.  v. 
Nlcol,  28  La.  Ann.  227. 

Having  reached  this  ctmclusion.  It  1b  un- 
necessary to  consider  other  points  made  by 
counsel  on  both  sides. 

It  Is  therefore  ordered  tiiat  the  Judgment 
below  be  reversed,  and  It  is  now  ordereO. 
that  plaintlfla*  salt  be  dismissed,  with  costs. 

MONBOB,  a  J.  Z  OHiear  in  the  decree. 

PROVOSTT,  J.  (concurring).  The  thing 
transferred  was  not  the  real  estate,  but  tbe 
lease,  which  is  not  real  estate,  and  the  law 
requires  registry  only  of  acts  affecting  real 
estateh 


088  La.) 

(No.  21770.). 

STATS  V.  HILANO. 

(Supreme  Court  of  Loaislaua.    Feb.  7,  191& 
Rehearing  Denied  March  6,  1916.) 

(BvUabtu  by  the  Court.) 

1.  CaaniTAi.  Law  «s>101(2)  —  Teanstkb  or 
Cause— Right. 

When  a  criminal  prosecution  ia  commenced 
In  a  court  having  jurisdiction,  there  is  no  pro- 
cess by  which  it  can  be  transferred  to  another 
court  of  concurrent  jurisdiction :  and  what  tbe 
pKMacutins  attorney  cannot  do  directly  he  should 
not  do  tntUrectly. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  200,  206;  Dec.  Dig. 
101(2) :  Removal  of  CauKs.  Cmt  Dig.  i  127.] 

2.  CantiNAX.  Law  «s»302(1)  —  Noixi  Pbo- 

SXqUI~-TKAN8FEB  or  CAUSE — RlOHT. 

Therefore,  when  several  of  a  large  number 
of  prosecutions  for  the  same  crime  or  misde- 
mc&Dor  have  been  tried  and  resulted  in  acquit- 
tal In  a  court  having  jurisdiction  of  all  of  the 
cases,  the  district  attorney  ahould  not  enter  a 
nolle  prosequi  In  the  mnaining  eases,  and  renew 
the  prosecutions  for  the  same  offense  in  another 
court  of  concurrait  jurisdiction  for  no  other 
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f urpofle  than  to  have  them  tried  hj  the  other 
odge. 

[£]d.  Note.— For  other  casee,  see  OrimiDul 
Law,  CeDt  Die.  H  688,  691-693. 696,  697;  Dec. 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;  T.  F.  Bell,  Judge. 

Mike  MUano  was  cmvicted  of  retaUlnc 
spirituous  liquor  without  a  license,  and  ap- 
peals. Reversed,  and  ordered  that  defoidant 
be  disdtarged. 

Charles  F.  Crane  and  E.  P.  Hills;  both  of 
Shreveport,  for  appellant  B.  G.  Pleasant, 
Atty.  Gen.,  and  Wm.  A.  Mabry,  Dlst,  Atty., 
of  Shreveport  (O.  A.  Qondran,  <rf  New  Or- 
leans, of  counsel),  fOr  the  States 

O'NIBI/L,  J.  The  defendant  was  Indicted 
for  the  offense  of  retailing  splrltnous  liquor 
without  a  license.  He  was  tried  and  con- 
victed, and  sentenced  to  pay  a  fine  of  $350 
and  to  serve  8  months'  Imprisonment  In  the 
parish  Jail,  and,  In  default  of  his  paying  the 
fine  and  costs,  to  serve  an  additional  4 
months  in  the  parish  JaU.  He  bas  appealed 
from  the  conviction  and  sentence,  and  relies 
upon  three  bills  of  exception. 

It  appears  from  the  recitals  of  the  bill  of 
exceptions  taken  to  the  overruling  of  his  de- 
murrer or  plea  to  the  jurisdiction  of  the  dis- 
trict court,  and  from  the  allegations  of  the 
motion  referred  to  in  the  bill,  that  the  de- 
fendant was  first  informed  against  in  the 
city  court  of  Shreveport,  by  an  affidavit 
ffhui-gtng  him  with  Uie  same  offense,  based 
upon  precisely  the  same  alleged  transaction, 
lor  which  he  was  afterwards  prosecnted  la 
the  district  court  It  also  appears  that,  on 
Information  furnished  by  negro  "^potters," 
who  were  empl<ved  to  detect  violations  of 
the  prcAiiUtlon  ordinance  of  Gaddo  parish, 
many  other  persons  were  Informed  against, 
In  the  dty  court  of  Shreveport  for  retailing 
intozlcattng  liquors  without  a  license,  at  the 
saipe  time  that  the  affidavit  was  filed  against 
this  defiant;  and  all  of  the  defendants 
were  arzalgned,  x^ded  not  guU^,  and  their 
cases  were  set  down  for  trial.  On  the  trial 
of  the  flzst  four  or  five  cases  (other  than  the 
ease  ot  the  present  d<tfendanQ  the  Judge  of 
the  clt7  court  acquitted  the  accused  parties, 
announcing  that  be  would  not  convict  on  the 
uncorroborated  testimony  of  hired  negro 
"spotters."  Inasmuch  as  the  state  depended 
upon  the  testimony  of  such  witnesses  to 
convict  the  other  def^idants.  including  the 
pres^  appellant,  the  district  attorney  en- 
tered a  nolle  prosequi  In  each  case  that  had 
not  been  tried,  including  that  of  the  present 
appellant  Thereafter,  the  cases  tn  which 
nolle  prosequis  had  been  entered  in  the  city 
court,  Including  that  of  the  present  appellant 
were  presented  to  the  grand  Jury,  and  Indict- 
ments  were  fbtmd  against  the  parties  ac- 
cused, including  this  aK>ellant  in  the  dis- 
trict court  having  Jurisdiction  of  such  case^ 
coacurreut  wltti  that  of  ma  dty  court 


The  present  defendant  ffled  a  demurrer  or 
plea  to  the  Jurisdiction  of  the  district  court, 
setting  forth  the  facts  above  recited,  and  al- 
leging that  the  only  purpose  of  the  district 
attorney,  In  entering'the  nolle  prosequi  in  the 
dty  court  was  to  transfer  the  case  from  that 
court  which  had  taken  Jurisdiction,  to  the 
district  court 

[1,  2]  lu  the  statement  per  curiam  In  the 
bill  of  exceptions  taken  to  the  overmllng  of 
the  defendant's  demurrer  or  plea  to  the 
Jurisdiction,  the  district  judge  virtually  con- 
cedes that  the  only  purpose  and  effect  of 
the  nolle  prosequi  was  to  accomplish  Indi- 
rectly what  the  state  had  no  right  to  do 
directly,  L  e,  to  transfer  the  case  from  one 
court  to  another  of  concurrent  Jurisdiction, 
and  this  was  virtually  conceded  in  the  argu- 
ment before  this  court  The  district  Ju^ 
condemned  the  arbitrary  use  of  the  district 
attorney's  power  to  enter  the  nolle  prosequi, 
but  held  that  he  knew  of  no  law  to  prevent 
the  prosecuting  officer's  use  of  the  authority 
which  the  law  had  given  him. 

In  Coleman  v.  State,  83  Miss.  290,  35  South. 
937,  64  L.  R.  A.  807,  the  Supreme  Court  of 
Mississippi  cited  State  v.  Pauley,  12  Wis.  538, 
Ex  parte  Baldwin,  69  Iowa,  502, 29  N.  W.  428, 
State  V.  Chlnault  55  Kan.  32C,  40  Pac.  662, 
State  V.  Branon,  6  Kan.  App,  765,  60  Pac. 
986,  and  State  v.  Wllllford,  91  N.  C.  529, 
in  support  of  the  proposition  that  the  state 
cannot  after  filing  an  Indictment  or  Informa- 
tion In  a  court  having  Jurisdiction,  enter  a 
nolle  prosequi  and  file  an  indictment  or  In- 
formation charging  the  same  crime  in  an- 
other court  of  concurrent  Jurisdiction.  It 
was  said  that  the  statute,  providing  that 
Jurisdiction  of  a  criminal  case  of  which  two 
or  more  courts  had  concurrent  Jurisdiction 
should  vest  in  the  court  where  the  prosecu- 
tion was  begun,  was  only  declaratory  of  a 
well  defined  and  firmly  established  legal  doc- 
trine, recognized  In  the  comity  of  courts  and 
necessary  for  an  orderly  administration  of 
Justice. 

In  Bx  parte  Baldwin,  69  Iowa,  602,  29  N. . 
W.  428,  it  was  said  of  this  doctrine: 

"It  Is  is  accord  with  the  familiar  rule  prevail- 
ing everywhere,  that  where  courts  have  concur- 
rent Jurisdicdcm  the  court  Where  jurisdiction 
first  attaches  must  retain  the  case  for  final  dis- 
position. Authorities  need  not  be  cited  to  sup- 
port this  familiar  elementary  rule.  But  few 
cases  are  or  can  be  cited  announcing  the  rule, 
doubtless  for  the  reason  that  It  Is  rarely,  U 
ever,  disputed  or  doubted." 

TbB  abandonment  of  a  prosecution,  in  a 
court  liavlng  Jurisdiction,  for  an  alleged  vio- 
lation oi  a  sumptuary  or  blue  law,  and  the 
institution  of  the  prosecutiont  tor  the  same 
offense,  In  another  court  of  concurrent  Juris- 
diction, under  tile  drcumstanoes  and  for  the 
apparent  purpose  for  which  it  was  done  in 
this  case,  is  not  calcalated  to  increase  the 
respect  that  Is  due  to  the  courts;  and  we 
would  not  be  Indined  to  encourage  the  prac- 
tice, it  we  had  no  precedent  tor  our  present 
ruling. 
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The  Terdlct  and  sentence  appealed  from 
are  annnlled.  and  It  Is  ordered  that  ttie  dft- 
tondant  be  discbarged. 

PB0T08TT,      takes  no  part 


Mo.  21774. 


STATE  T.  NEJIM. 
(Supreme  Court  of  Louisiana.    Feb.  7,  1916. 
Rehearing  Denied  March  6,  1916.) 

Appeal  from  First  Judicial  District  Court, 
Paiuh  of  Caddo ;  T.  F.  BeU,  Judge. 

F.  A.  Nejim  was  convicted  of  retailing  splr- 
itnooa  liqoor  vithoDt  a  Uoenw,  and  appeala. 
Reversed,  and  (ffdered  that  aoeoMd  be  dla- 
charged. 

Charles  F.  Crane  and  B.  P.  Mills,  botn  of 
Shreveport  for  appellant.  B.  O.  Pleasant.  Att^. 
Gen.,  and  Wm.  A.  Mabrr.  Dist  Atty.,  of  Shreve- 
port (6.  A.  Goodran,  of  New  Orluns,  of  cons- 
Mi),  for  the  State. 

O'NIELL,  J.  For  the  reasons  assigned  In  the 
opinion  in  the  case  entitled  State  of  Louisiana 
T.  Mike  Milano  (Na  21770)  71  South.  131,  this 
day  decided,  the  verdict  and  sentence  appealed 
from  are  annulled,  and  It  Is  ordered  that  tae  at^ 
cused  be  discharged. 


038  La.) 


No.  21781. 
STATE  T.  MAROUN. 


(Snpreme  Conrt  of  Louisiana.    Feb.  7,  1916. 
Rehearing  Denied  March  6,  19100 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;  T.  F.  Bell,  Judge. 

Philip  Maroun  was  convicted  of  retailing  apii^ 
ituooB  liquors  without  a  license,  and  appeals. 
Bevened,  and  ordered  that  accused  be  dis- 
charged. 

Ghas.  F.  Crane  and  B.  P.  Mills,  both  of 
Shreveport  for  appellant  B.  Q.  Pleasant  Atty. 
Geo.,  and  Wm.  A  Mabry,  Dist  Atty.,  Of  Sbrev«« 
port  (Q.  A  Gondran,  ox  New  Orleans,  of  conn- 
seD,  for  the  State. 

0*NIBLL,  J.  For  the  reasons  assigned  in  the 
opinion  in  the  case  entitled  State  of  Louisiana  v. 
mkt  Milano  (Na  21770)  71  South.  131,  this 
day  decided,  the  verdict  and  sentence  ^pealed 
from  are  annulled,  and  It  Is  ordered  that  the  ao* 
enaed  be  diwdtarged. 

(188  La.) 

No.  21788. 
STATE  V.  FULCK). 
(Snpreme  Court  of  Louisiana.    Feb.  21,  1916.) 

(BvUabua  by  the  Court.) 

1.  GanaiTAL  Law  «s»1184(3)— Affui^u- 

KiSDionon. 

The  jurisdiction  of  the  Snpreme  Court  la 
limited  to  questionB  of  law. 

[Ed.  Note.— For  other  cases,  see  Criminal 

^Tlisl^)  f^'  ^  ^'^'^  ^ 


2.  Cbiuinal  Law  4s>1151 — Appbai^Diboeb- 
tionabt  buuno— contiiiuancb. 

Motlona  to  continue  are  largely  left  to  the 
discretion  of  the  trial  judge;  and,  unless  it 
•ppeara  that  the  accused  has  been  In  some  way 


prejudiced  by  the  ruling,  usually  Uie  verdict 
will  not  be  set  asidK 

[Ed.  Note.— £V>r  other  cases,  see  (Mminal 
Law.  Cent  Dig.  H  3045-8049;  Dea  Dig.  «3» 
1161.3 

Appeal  from  First  Jadidal  District  Court 
Parish  of  Caddo ;  T.  F.  Bell.  Judge. 

Tony  Fulco  was  convicted  of  selling  liq- 
uors without  a  license,  and  appeals.  Af- 
firmed. 

Murff  &  Roberts,  of  Shreveport,  for  appel- 
lant R.  G.  Pleasant,  Atty.  Gen.,  and  W.  A 
Mabry,  Dl&t.  Atty.,  and  S.  I.  Foster,  Asst 
Dist  Atty.,  both  of  Shreveport  (G.  A  Gon- 
dran, of  New  Orieana,  of  coonael),  for  the 
State. 

SOMMEBVILLE,  J.  Defendant  was  con- 
victed of  selling  liquors  without  first  hav- 
ing obtained  a  license.  The  record  contains 
but  one  bill  of  exceptions,  taken  to  the  ml- 
isg  of  the  conrt  in  refusing  a  new  trial. 

In  the  motion  for  a  new  trial  it  la  alleged 
that  defendant,  jnst  prior  to  tale  trial,  was 
forced  to  be  In  attendance  upon  a  sick  wife, 
and  tor  that  reason  had  not  bean  able  to  em- 
ploy coonsel  to  r^resent  him  and  to  prepare 
for  the  trial  of  bla  caae ;  that  on  the  day  of 
trial  he  called  the  attention  of  the  court  to 
these  fbcts,  and  asked  for  a  continuance  of 
the  caae,  which  was  refused,  and  he  was 
forced  to  go  to  trial  without  an  attorney  and 
without  time  under  the  drcnmstances  to 
prepare  his  case  for  trial. 

In  the  per  ciu4am  attached  to  the  bill  of 
exertions  tlie  Judge  says: 

"This  defendant  had  bad  everyopportunity 
to  employ  counsel  before  trial.  When  he  was 
arraigned  two  or  three  weelcs  before  the  trial, 
he  stated  be  had  no  oounsel,  and  tiie  court 
offered  to  assign  counsel  to  falm  if  he  was  not 
able  to  employ,  but  he  refused,  stadng  that  he 
did  not  want  any  lawyer,"  etc. 

[1,  2]  The  reasons  given  by  the  judge  for 
refusing  a  continuance  and  for  not  granting 
a  new  trial  show  that  the  matters  under  con- 
sideration were  clearly  within  the  discretion 
of  the  trial  Judge;  and  it  is  equally  clear 
that  the  discretion  vested  in  blm  has  not 
been  abused  in  this  case.  No  question  of 
law  Is  presented  la  the  motion  for  a  new 
trial,  and  the  action  of  the  judge  thereon  la 
not  reviewable  in  this  court  Marr's  Crlm. 
Jnr.  I  486,  pp.  841,  842. 

No  brief  has  been  filed  on  the  part  of  the 
defendant ;  and  the  conrt  has  not  been  point- 
ed to  any  law  which  requires  tiie  trlfU  Judge 
to  appoint  counsel  for  a  defendant  charged 
with  a  misdemeanor.  DefendaiU;  not  only 
failed  to  request  the  conrt  to  appoint  coun- 
sel to  defood  him  bat  be  r^sed  the  otter 
of  the  court  to  appoint  counsel  tea  blm.  Ha 
cannot  be  beard  to  conoplaln  of  the  fnling 
of  tlie  conrt  denying  a  contbraance  in  andi 
drcnmstances. 

Judgment  affirmed. 
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(1S8  Ltg 

No.  21780. 
STATE  T.  FGIiOO. 
(Suprenw  Ooort  of  LouisUna.   Feb.  21,  1916.) 

(ByUtibiu  by  ika  Court.) 

CteHXNAL  Law  ^so641(1>— Oounbil  fob  Ao- 

ODSBi>— Offer  to  AssxQN—BEFuaAi<— Bight 

TO  OOUTLAIN. 

The  accDsed,  who  declined  to  accept  an  offer 
of  the  coart  to  assigQ  counsel  to  def^d  him, 
and,  not  mindful  of  the  old  adage,  elected  to 
act  as  his  own  lawyer,  has  no  ground  for  com- 
plaint that  he  was  not  represented  by  coonsel 
at  tbe  trial  of  the  case, 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  }  1496 ;  Dec.  Dig.  *=»641(1).] 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;  T.  F.  Bell,  Juc^. 

John  Fulco  was  convicted  of  retailing  In- 
toxicating liquors  without  a  license,  and  ap- 
peals. Affirmed. 

Muifl  ft  Roberta,  of  Shrevepwt,  t<x  aivel- 
lant  R  a.  Pleasant,  Atty.  Gen.,  and  W.  A. 
Mabry,  Dist  Atty.,  and  S.  I.  Foster,  Aast 
Dlst  Atty.,  both  of  Shitfreport  (O.  A.  Gon- 
dran,  of  New  Orleans,  of  counsel),  tor  the 
State. 

LAND,  J.  Defradant  has  appealed  ftom 
a  sentence  of  fine  and  imprisonment  tor  re- 
tailing Intoxicating  liquors  without  previous- 
ly obtaining  a  license  therefor  from  the 
proper  local  authorltleB. 

The  appeal  is  based  on  A  single  bill  of  ex- 
ceptltm  takra  to  the  refusal  (tf  the  trial 
Judge  to  grant  defendant's  motiut  for  a 
new  trlaL 

The  first  ground  of  Oie  motion  is  that  the 
judgment  is  omtrary  to  the  law  and  the  evi- 
dence and  presents  no  questkm  ot  law  for 
review. 

The  other  grounds  are  that  the  accused 
is  an  Italian  who  does  not  understand  court 
proceedings,  and  speaks  and  understands 
the  English  language  very  badly ;  that,  vrhea 
his  case  was  called,  the  defendant  was  not 
preirared  to  go  to  trial,  and  did  not  have  an 
attorney  to  r^resent  him,  and  was  forced 
to  go  to  trial  without  having  his  witnesses 
summooed,  or  having  counsel  to  represent 
him ;  that  he  b^ves  he  hbs  a  good  defense, 
and  that,  if  he  had  bem  r^resented  by  coun- 
sel, he  would  have  been  able  to  have  proved 
his  innocence;  and  that  be  has  wnglofei 
counsd  since  the  trial. 
The  per  curiam  reads  as  follows: 
"Hiis  defendant  had  every  opportunity  to  em- 
ploy counsel  before  trial.  When  he  was  ar- 
raigned two  or  three  weeks  before  the  trial,  he 
stated  he  had  no  counsel,  and  the  court  offered 
to  assign  coonsel  to  blm  if  he  was  not  able  to 
employ  counael,  bat  he  refused,  stating  that  he 
did  not  want  any  lawyer;  and  it  was  not  until 
after  the  state  had  put  in  its  evidence  in  the 
Tony  Fulco  Case,  71  South.  133.  that  he  wanted 
a  lawyer  bad,  and  asked  for  a  continuance  to 
get  one,  which  the  court  refused." 

The  facta  stated  in  the  per  curiam  demon- 
strate that  the  motion  for  a  new  trial  is 


without  merit   The  accused  refused  to  ao- 
oept  the  offer  of  the  court  to  assign  counael 
to  defend  him,  and,  not  mindful  of  the  fiiA 
adage,  elected  to  act  as  his  own  lawyer. 
Ju^tment  afBrmed.  • 


(138  La.) 

No.  21167. 

BARTON  et  aL  v.  BUBBANK  et  aL 

(Supreme  Court  of  Louisiana.   Feb.  7, 1916u 
Rehearing  Denied  March  6,  1916b) 

(Byllabiu  hy  the  OourtJ 

1.  Action  «=»70— ASAiraoinaeNT  or  Bur— 
Stat  bt  IirjUNonon— Ofmbatxok  or  Bxat- 

TTTX. 

If  Act  No.  107  of  1898,  which  provides  that 
a  plaintlff  is  to  he  considered  to  have  abandoned 
his  suit  when  he  allows  five  years  to  elapse  with- 
out taking  any  step  in  its  prosecutiou,  could 
properly  be  applied  in  a  case  where  a  seizure 
under  e^cutory  process  is  stayed  by  injunction 
and  the  judge  delays  his  decision  for  five  years 
after  the  submission  of  the  matter,  sudi  appli- 
cation would  result  In  a  judgment  to  the  effect 
that  plaintiff  in  injunction  had  abandoned  his 
suit,  and  not  plaintiff  in  seizure,  the  execution 
of  whose  judgment  was  enjoined,  but  in  such 
case  the  statute  mentioned  is  inapplicable  to  ei- 
ther litigant,  since,  having  submitted  their  case 
to  the  judge,  they  should  not  be  held  responsible 
for  his  deuy  in  the  discharge  of  his  duty;  the 
idea  of  the  statute  being  to  hold  a  plaintiff  re- 
sponsible for  delay,  attributable  to  his  nonac- 
tion in  and  failure  to  prosecute  hte  suit  up  to 
tha  point  at  which  the  court  is  placed  in  a  posi- 
tion to  render  judgment 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  H  76a-755;  Dec.  Dig.  «a>70.]  ' 

2.  JU]>GS8  «5»32— RERDmOIT  OP  JUDOUEHT— 

SuccBSSOB  or  Tsux  JcrDOB— ETinsifoi. 
Where  a  case  has  been  tried  and  submit- 
ted, with  fall  opportonity  for  the  cross-exami- 
nation of  witnesses,  but  the  judge  before  whom 
it  was  tried  retires  from  the  office  before  giving 
judgment,  there  is  no  reason  why  his  suoces' 
sor  m  office  should  not  give  such  judgment,  after 
hearing  argument  and  without  hearing  further 
testimony. 

,^1^;  Note-— For  other  cases,  see  Judges,  Cent 
Dig.  Sf  158-164;  Dec  Dig.  «»82.] 

3.  Executors  and  Aduihisikatobs  «=»43&— 
Succession  —  Mobtgaoes  —  EHroBcsiCBVT 
AGAINST  Succession— Loss  or  Right. 

The  holder  of  a  note,  secured  by  mortgage, 
does  not  lose  the  right  to  proceed  against  Uie 
succession  of  the  maker,  contradictorily  with  the 
admmistrator,  because  of  subseQuent  transac- 
tions in  which  the  heirs  co-operate  with  the  ad- 
miniBtrator  in  borrowing  other  money  from  such 
holder  for  carrymg  on  the  plantation,  constitnt- 
ing  the  main  asset  of  the  succession  upon  which 
the  original  mortgage  was  imposed. 

n?^.  Note.— For  other  cases,  see  Executors 

Appeal  from  Twenty-Seventh  Judicial  Dis- 
trict Court,  Parifdk  of  St.  James;  O.  T. 
Wortham,  Judge. 

Action  by  EL  H.  Barton  and  others  against 
E.  W.  Burbank  and  others.  From  judgment 
for  defendants,  plaintiffs  appeaL  Affirmed. 

See,  also,  114  La.  224,  38  South.  150;  110 
La.  224,  43  South.  1014. 
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Pn^h  A  B3mtA,  of  8t  James,  for  ivpel- 
lants.  J.  Zach  Spearing  and  W.  B.  Le  Bour- 
geoia,  both  of  New  Orleans,  for  appellee  heirs 
of  XL  W.  Burbank. 

Statement  of  the  Case. 

MONROE,  a  J.  On  March  6,  1804.  B.  D. 
Barton,  by  authentic  act,  Imposed  a  mortgage 
npon  his  St.  Clair  plantation,  in  the  parish 
of  St  James,  to  secure  a  debt  of  $16,000,  doe 
and  to  become  due  to  E.  W.  Burbank.  and 
represented  by  his  note  for  that  amount, 
and  in  June,  1895,  Barton  died,  .leaving  a 
widow  In  community  and  a  number  of  chil- 
dren, major  and  minor,  one  of  whom,  Walter 
I.  Barton^  was  appcdnted  administrator  of 
Ills  estatfc  In  April,  1901,  Buibank  sued 
oat  erecutory  process  to  enforce  payment 
of  a  balance  of  $2,134.16.  with  interest,  eta. 
then  due  upon  the  original  debt,  and  caused 
Walter  I.  Barton,  administrator,  to  be  serv- 
ed, as  required  in  such  proceedings,  and  he 
was  met  by  a  writ  of  injunction,  Issued  at 
the  instance  of  the  widow  and  heirs  of  E). 
D.  Barton,  who,  alleging  the  appointment 
of  the  administrator,  as  above  stated,  further 
alleged  that,  in  1896,  with  the  consent  of  the 
court,  so  far  as  the  minor  heirs  were  con- 
cern «i,  and  without  opposition,  they  had 
gone  into  possession  of  the  estate  of  the 
decedent,  tliat  title  thereto  bad  become 
Tested  in  them,  that  the  succession  had  ceas- 
ed, that  Walter  I.  Barton,  with  the  full  era- 
sent  and  approval  of  Burbank  had  been  dis- 
charged as  administrator,  and,  that  be  was 
without  capacity  to  stand  in  Judgmrat  In 
that  capacity. 

An  exception  of  no  cause  of  action  was 
filed  on  behalf  of  Burbank,  and  was  main- 
tained by  the  district  court,  and  plaintlfls  In 
injunction  appealed  from  the  Judgment  dis- 
miwring  their  salt,  and  this  court  revised 
that  Judgment  and  remanded  the  case  for 
further  proceedings  according  to  law.  Bar- 
ton V.  Bnibank,  U4  La.  224.  88  South.  VSO. 
Bnrbank  thea  pleaded  to  the  merits,  and 
tbere  was  a  tzlal  1^  Jury,  which  resulted  In 
a  verdict  and  Judi^ent  in  bis  favm,  from 
whlcb  pUlntllts  again  aiq;>ealed,  and  the 
Judgment  was  again  reveraed  and  the  case 
rananded,  for  the  reascm  that,  the  stenogra- 
pher by  whom  tbe  testimony  had  been  taken 
having  lost  bis  notes  before  translating  and 
transcribing  them,  the  court  found  It  Im- 
poedUe  to  review  the  Judgment  In  the  ab- 
sence of  the  testimony  uptm  which  it  was 
predicated.  Barttm  v.  Bnrbank.  119  La.  224, 
48  South.  1014.  The  case  was  then  again 
tried  beftne  the  Judge  without  a  Jury,  and 
was  submitted  on  December  12, 1908,  and  no 
further  steps  were  taken  nnOl  October  ff, 
1914,  when  connsti  for  defendant  in  Injunc- 
tion  fDed  a  motion  alleging  the  submission,  as 
above  stated,  further  aU^^lng  that  the  Jndge, 
then  presiding,  had  ceased  to  hold  that  posi- 
tion wittaont  having  disposed  of  the  case,  and 
pn^lng  Chat  It  be  zeasalgned  for  aivoment 


upon  the  record  and  evidence  as  already 
made  up  and  filed,  and  the  reargument  was 
accordingly  set  fw  October  Zlat,  from  which 
day  it  was  continued  by  consent  to  October 
28th,  when  plaintUBi  in  Injunction  moved 
that  the  case  be  stricken  frmn  the  dodcet  oa 
the  ground  that  "pl^ntUfA"  had  allowed  fire 
years  to  elapse  without  having  taken  any 
iEd;eps  in  the  prosecntUm  therecHC,  and  with 
reservatlfflt  and  protest  excepted  to  the  Juris- 
diction and  authority  of  the  cmirt  to  pro- 
ceed in  the  matter  without  hearing  the  tes- 
timony anew,  which  motion  and  exception 
were  denied  and  overruled,  and  Judgment 
was  again  rendered  in  fiivor  of  defendant  in 
injunction,  and  i^aintUb  have  again  ap- 
pealed. 

Opinion. 

[1]  The  only  reference  to  the  motion  and 
exception  last  above  mentioned  that  we  find 
in  the  briefs  filed  in  this  court  on  behalf  of 
the  appellants  Is  the  statement: 

"We  abandOD  none  of  the  positloDS  assnmed 
by  us  Id  the  court  a  qua,  but  snbrnit  tbem  on 
the  record." 

We  are  of  opinion  that  both  motion  and 
exc^^on  were  properly  disposed  of  by  the 
trial  Judge.  Act  107  of  1898,  p.  155,  amend- 
ing and  re-enacting  article  8519  of  the  Civil 
Code,  provides  that: 

"Whenerer  the  plaintiff,  having  made  hla  de- 
mand shall  at  any  time  before  obtaining  final 
judgment  allow  five  years  to  elapse  without  hav- 
mg  taken  any  steps  in  the  prosecution  thereof, 
be  ahall  be  considered  as  having  abandoned  the 
same." 

If  the  statute  thus  quoted  could  properly 
be  applied  to  this  case,  such  application 
would  result  in  a  Judgment  to  the  effect  that 
appellants  had  aband<med  their  suit,  since 
they  are  the  plaintUfs  in  this  proceeding, 
who  have  stayed,  by  injunction,  the  execu- 
tion of  the  Judgment,  or  quasi  Judgment, 
which  the  appellee  obtained  in  1904  and  Is 
sdll  endeavoring  to  execute:  But,  we  are 
of  <^inIon  that,  having  submitted  their  case 
to  the  Jndge.  they  should  not  be  held  re- 
sponsible for  his  delay  In  the  discbarge  of 
his  duty ;  the  Idea  of  the  statnte  being  mere- 
ly to  hold  a  plaintiff  responsible  for  delay 
attributable  to  his  nonaction  In  and  failure 
to  prosecute  his  suit  up  to  the  point  at  which 
the  court  is  placed  in  a  position  to  render 
JudgmenL 

[2]  As  to  the  exception,  the  litigants  had 
had  their  day  In  court,  with  full  opportunity 
to  cross-examine  eadi  other's  witnesses. 
They  came  before  the  successor  in  office  of 
the  Judge,  who  heard  the  testimony  upon 
terms  of  perfect  equality,  and  there  was  no 
more  reason  why  he  should  not  have  decid- 
ed the  case  upon  that  testimony,  than  why 
this  court  should  not  do  so.  Saint  v.  Martel, 
127  La.  86,  87,  53  South.  432. 

[3]  The  petition  upon  which  plaintiffs  ob- 
tained the  injunction  contains,  among  others, 
the  following  sworn  allegaUons,  to  wit: 

"That,  shortly  after  the  death  of  B.  D.  Bai> 
ton,  Walter  I.  Barton  was  appdnted  sdminls- 
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trator  of  Bftld  ancceadon,  bnt  in  1896  th«  widow 
and  heirs,  with  the  consent  of  the  conrt,  so  far 
as  the  minor  heirs  of  said  lucceSBion  were  con- 
cerned, and  without  opposition,  took  possession 
of  all  the  property  left  oy  the  said  deceased,  E. 
D.  Barton,  and  [once  then  said  owners  of  said 
property  have  been,  and  are  now,  in  quiet,  open, 
ana  undisturbed  posseasion  of  saia  property 
left  by  the  said  a.  D.  Barton,  as  wiaow  and 
heirs,  and  that  the  effect  of  the  widow  and  heirs 
takioK  poasassion  of  all  the  anccession  property 
of  £1  D.  Barton  was  to  end  the  saccession  and 
vest  the  title  in  said  heirs  and  widow.  That 
ever  since  1896  there  has  been  no  administra- 
tion  of  said  succession,  but  that  tbe  heirs  and 
widow  have  been  in  possession  and  carried  on 
said  projKrty  as  joint  owners  thereof.  *  *  * 
That  E.  W.  Borbank,  allying  himself  to  be  a 
creditor  of  th«  succession,  *  •  *  has  obtain- 
ed *  *  *  an  order  of  seizure  and  sale,  and 
has  seized  and  is  about  to  sell  the  property  of 
your  petitioner  herein  above  descnbed  pielag 
the  property  upon  which  the  mortgage  had  been 
imposed  by  E.  I>.  Barton,  the  tlien  owner] ; 
*  *  *  that  the  defendant  In  said  proceeding 
is  Walter  I.  Barton,  alleged  to  )x  the  adminis- 
trator of  said  succession,  *  •  •  but  in  truth 
and  in  point  of  fact  said  succession  has  long 
since  ceased  to  exist,  and  the  said  Walter  I.  Bar- 
ton, as  administratofjWith  the  full  consent  and 
approval  of  said  E.  W.  Burbanlt  has  been  dis- 
charged and  released  and  relieved  of  all  the  du- 
ties as  administrator  of  said  succession;  that 
said  Walter  I.  Barton  ceased  to  be  administra- 
tor of  said  succession,  and  was  functus  officio 
when  the  property  of  the  succession  was  turn- 
ed over  and  uelivered  to  the  widow  and  heirs, 
witb  the  consent  of  the  said  Bnrlnuik,"  etc 

So  far  as  we  are  informed  hj  tiie  record, 
not  one  of  tbe  platntiflb  has  ever  appeared 
In  court  to  sustain  by  his,  or  ber,  testimony 
any  one  of  the  above  allegations.  Walter 
I.  Barton,  wbo  died  before  tbe  last  trial, 
testified  before  the  jury  on  tbe  first  trial 
(as  is  shown,  without  attempt  at  ctnitradlc- 
tlon),  to  tbe  effect  that  he  adndniatered  the 
property  of  tbe  succession,  in  his  capAdlj  of 
administrator,  trmn  tbe  date  of  bla  appoint- 
ment to  the  date  of  the  selsure;  that  the  ad- 
mlnlstratlcm  vaat  on  after  1S86  as  it  had 
done  prior  to  that  time ;  that  tbe  bcire  knew 
that  be  waa  In  charge,  and  that,  in  dealing 
with  Mr.  Burbank— elgnlng  cbedu  and  draw- 
ing on  blm— be  acted  as  administrator;  that 
in  idl  his  dealings  with  Burbank,  he  had 
dealt  as  the  administrator  of  tbe  succession 
of  R  D.  Barton ;  that  tbe  widow  and  heirs 
exercised  no  control  over  fbe  managem^t  of 
tbe  proi>erty,  but  that  be  controlled  It  with- 
ont  consulting  tbem;  and  that  testimony  Is 
abnndantly  corroborated  by  tbe  testimony  of 
other  witnesses  and  by  authentic  documents 
executed  by  tbe  plalntUfs  themselves,  the 
fact  being  that  wtaoi.  In  1905,  E.  D.  Barton 
died,  his  estate  was  heavily  mortgaged  to 
Burbank,  and  probably  owed  other  debts  be- 
sides, and  be  left  a  widow  and  several  minor 
cbUdren,  Issue  of  bis  last  marriage,  and 
several  other  children,  major  and  minor,  by 
previous  marriages.  The  widow  and  children 
of  the  last  marriage  were  living  on  the  plan- 
tation, and  Walter  I.  Barton,  a  sou  by  a 
prior  marriage,  was,  perhaps,  living  there 
also,  though  we  do  not  sp«ik  with  certainty 
on  that  point.  At  all  events,  be  was  appoint- 


ed administrator;  and  for  nearly  10  years 
thereafter  he  carried  the  burdai  of  operating 
the  plantation,  keeping  it  from  being  sold  in 
satls&ction  ot  tbe  mortgage,  and  thereby 
providing  a  home,  wltb  food  and  shelt^,  for 
bis  father's  widow  and  cbUdren.  In  order 
to  accomplish  that,  it  became  necessary  to  se- 
cure the  co-operation  of  the  major  heirs  ai^ 
of  family  meetings  acting  In  behalf  of  tbe 
minors ;  and,  even  then,  as  can  well  be  un- 
derstood, the  burden  was  not  easy  to  carry. 
Ur.  Barton,  however,  continued  to  act  as  ad- 
ministrator up  to  tbe  time  of  bis  death 
(which  occurred  after  tbe  institution  of  this 
suit),  and  Mr.  Burbank  (who  has  also  died 
since  this  litigation  began)  alleged  In  bis 
petition  for  executory  process  that,  in  ad- 
dition to  the  balance  due  upon  tbe  note  sued 
on.  there  Is  a  further  balance  of  about  $38,- 
000  due  him  for  money  advanced  after  the 
death  of  E.  D.  Barton,  agreeably  to  certain 
acts  of  mortgage  executed  by  tbe  widow  and 
major  heirs,  and  by  tutrices  and  tutors,  au- 
thorized by  family  meetinga^  and  orders  ot 
court  In  behalf  of  the  minors.  Those  acts 
were  executed  In  March,  1896,  May,  1897,  and 
May,  189S,  respectively,  and  contain  recitals 
Bucb  as  the  following  (quoting  from  the  act 
of  May  28,  1898)  to  wit: 

"Which  appearers  severally  declared  that  Wal- 
ter I.  Barton,  the  administrator  of  the  succes- 
sion of  E.  D.  Barton,  is  carrying  on  and  culti- 
vating the  St  Clair  plantation,  bdonging  to  said 
succession,  for  the  joint  account,  interest,  bene- 
fit, and  concern  of  themselves  and  said  minors; 
that  said  administration  has  no  funds  belonging 
to  said  succession  wherewith  to  defray  the  ex- 
penses of  the  cultivation  of  said  plantation  and 
for  the  support  of  the  widow  and  children  of  tha 
said  deceased,  and  ot  Bffie  Barton,  widow  of 
Frank  Pike  and  her  minor  child,  *  *  *  and 
that  the  said  administration  haa  applied  to  E. 
W.  Burbank,  a  commission  merchant  of  Nev 
Orleans,  for  said  advances,  who  haa  ctmsented 
to  make  said  advances  for  tbo  purposes  above 
mentioned,**  etc. 

It  is  neither  alleged  nor  shown  that  Walter 
I.  Barton  ever  filed  a  final  account  as  ad- 
ministrator, ever  applied  for  his  discharge, 
or  that  any  order  of  court  was  ever  made 
granting  his  discharge;  and,  though  it  Is 
alleged,  It  la  not  proved,  but  is  disproved, 
that  be  ever  intimated  to  Mr.  Burbank  that 
be  considered  himself  functus  officio,  and  that 
hia  administration  was  ended.  To  the  con- 
trary, It  may  be  said,  after  the  seizure  of 
the  plantation,  as  the  property  of  the  suc- 
cession, It  being  desirable  that  the  "admin- 
istration" and  the  widow  and  heirs  of  the 
decedent,  through  the  administration,  should 
reap  and  sell  the  growing  crop,  and  the  law 
providing  that: 

"The  defendant  in  execution,  whose  property 
has  been  seized,  shall  have  the  ri^ht  to  retain 
such  property  in  his  own  possession  from  tbe 
time  of  such  seizure  until  tbe  day  of  sale,  on 
condition  that  said  defendant  sbaD  execute  his 
bond  in  favor  of  the  plaintiff  in  execution,"  etc. 
(B.  S.  8411) 

— an  order  was  made,  on  a^llcatlon  of 
counsel  for  "defendant  in  exception"  (should 
be  execution),  directing  the  sheriff  to  release 
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tbe  adsed  propeity  "wx  defendant's  fornlih- 
iog  bond,"  etc;  and  a  bond  ms  foinlilied 
by,  and  the  pzopeity  released  to,  "Walter  I. 
Barton,  Administrator,  Sacceaabm  of  B.  D. 
Bartm,''  who  was  represented  by  the  same 
cotutsel  who  then  and  now  represented  and 
RPnsoQt  the  plalotUEa  in  InJunctUni,  and 
who  drew  the  petition  In  which  those  plals- 
tlffa  alleged  that  Walter  L  Barton  had  oeas- 
ed  to  be  the  administrator  of  B.  D.  Barton's 
saxoBBsim  some  eU^t  yean  prior  to  the 
date  at  which  the  bond  was  furnished. 
Wlieie  an  administrator  has  been  spptdnted 
to  a  succession,  ttw  law  contemplates  and 
provides  that  he  shall  continoe  In  office  until 
the  sncoeeslon  shall  be  floaUjr  wound  up; 
tl)4t  tbe  b^ra  shall  be  pat  in  possession  by 
tbe  Judge  of  the  place  where  the  succession 
Is  (vened,  after  baring  cited  the  adnUnlstra- 
tor;  and  that  the  administrator  shall  then 
file  an  enct  account  of  his  administration 
u  a  condition  precedent  to  the  obtenUon  of 
bU  discharge  O.  a  USB,  1194,  1195.  It 
mar  be  that,  If  there  be  but  a  single  creditor 
of  tbe  succession  and  it  la  shown  that  he  has 
coniented  thereto,  the  administrator  can  ob- 
tain his  disehaige  without  showing  the  pay- 
ment of  that  debt,  and  It  was  upon  the  theory 
tbat  the  nmsent  of  the  alleged  single  creditor 
was  aUeged  that  this  court  held,  upon  the 
flnt  appeal  ai4  La.  224,  88  South.  150)  that 
plaintiffs'  petition  dlsdwed  a  cause  of  ac- 
tion. The  facts,  as  now  disclosed,  are  that  no 
nch  consult  was  given  or  contemplated,  and 
that  tbe  administrator  was  never  discharged, 
ind  never  asked  to  be  discharged;  from 
vMch  It  follows  that  he  was  the  pn^er  per- 
aaa  to  dte  In  a  proceeding  to  enforce  pay- 
ment of  a  succession  debt,  and  that  the 
obtentlon  of  the  Injunction  herein  was  an 
abase  of  the  process  of  the  court  Nuttall  v. 
Klrkland,  8  If  art  (N.  S.)  202;  I«doux  t. 
Breauz,  27  La.  Ann.  190 ;  Leonard  v.  Smith, 
28  La.  Ann.  810;  ITreret  v.  I'reret,  81  La. 
Ann.  B06;  Dreyfus,  Ezfr,  v.  Blcbardson  A 
May,  38  La.  Ann.  602;  Verrler  v.  Lorls,  48 
U.  Ann.  TIT,  19  South.  677;  Succession  of 
Hart,  62  £a.  864,  27  South.  60. 

The  Judgment  appealed  from  la  tibereCore 
iffirawd. 

0881*.)  =— 

Nos.  21743,  21740. 
STATE!  T.  AMEBIOAN  8UOAB  REFIN- 
ING 00. 

(Sapreme  Court  of  Louisiana.    Jan.  26,  101& 
Behearine  Denied  in  Na  21743, 
flarch  6,  1016.) 

(Bi/tUbu$  H  <W  OonrU) 
1.  PxuDXHS   <s»48—  "Pgrmow"  —  B»Qtn- 

BITS0. 

A  "petiticm"  la  a  written  document  which 
the  plaintiif  addresMS  to  a  competent  Jndge,  Bet- 
ting forth  the  cause  ot  the  action  which  he  In- 
teoda  to  bring  against  the  defendant,  and  pray* 
nig  to  be  permitted  to  dte  that  defendant  before 
bim,  in  order  that  he  may  be  ordered  to  do  or 
to  pre  a  certain  thing.  It  must  contain  a  dear 
ud  coodae  statement  of  the  objeet  of  tbe  de- 


mand, as  well  as  the  nature  of  the  tide,  or  the 
cause  of  action  on  which  It  is  foonded. 

[Bd.  Note.— For  other  caaes,  see  Pleading, 
Cent  Dig.  H  lOS,  106;  Dec.  Dig.  «=>48. 

For  other  definitlona,  see  Words  and  Phrases, 
Fint  and  Second  Series,  Petition.] 

2.  CoBFOBATions  ®s»870<l)  —  CoHDncT  or 

BuaiNKBS— COHSTITUTIONAL  LAW. 

Corporations  must  conduct  thdr  business  in 
such  manner  as  not  to  Infringe  the  eaual  rights 
of  individuals  or  the  general  well-being  of  the 
state. 

lii^i.  Note.— For  other  cases,  see  Corporationis 
Gent.  Dig.  »  1511-1B18,  151^;  DeclDig.  «=» 
370(1).] 

3.  CORFOBATIONS  «=>651— FOBEIGN  COBPOBA- 
TIOKS— RbVOOATION  OF  LlCENSB— RlOnT. 

Where  a  foreign  corporation  commits  acts 
whidi  are  forbidden  hy  its  charter  or  b7  a  gen* 
eral  rale  of  law,  and  that  act  is  dangerous  to 
the  public,  it  ma;  be  sufBdent  ground  for  the 
state  to  ask  for  a  revocation  of  license  to  do 
business  within  the  state. 

[Ed.  Note.— For  other  cases,  see  Cocvorationa, 
Cent  Dig.  H  2B74,  2676;  Dee.  Dig.  ^661.] 

4.  OOHTRAOTS  «S>108— VAXIDITT, 

The  cause  (of  contract)  Is  unlawful  when 
it  is  forbidden  by  law,  when  It  la  contra  Ixmos 

mores,  or  to  public  order. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  U  468-476;  Dec.  Dig.  «^103.] 

5.  MONOPOUES  4S»1— DEnifSBS. 

Monopoly  is  d^ned  to  be:  "A  license  or 

Erivilegc  allowed  by  the  King  for  the  sole  boj- 
ig  and  selling,  making,  working,  or  using,  of 
anything  whatsoever,  whereby  the  subject  In 
general  is  restrained  from  that  liberty  of  mono- 
iacturing  or  trading  which  he  had  before." 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Cent  Dig.  {  1 ;  Dec.  Dig.  «»1. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  MimopolyJ 

6.  CORPOBATIONB     4=9618(1)  —  PSOCBinUIQfl 

AoAiKST  —  DiSBoztUTioir  —  Ousm  •-  Pab* 

TIIS— AtTOBNBTS. 

The  state  Is  a  necessary  party  to  a  pro- 
ceeding against  a  corporation  either  for  its  dis- 
solution or  for  ouster ;  and  the  Attorn^  Gen- 
eral or  district  attorney  js  the  proper  omcer  to 
iustitate  proceedings. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.     2431-2434:  Dee.  Dig.  «3>618(D.] 

7.  CoBPOBATZONS    ^»61S(1)  —  PaoouniHafl 
Against  —  Dibsolution  —  Ousna  —  Pab- 

TIES— AtTOBNBTS. 

"All  combinations,  trusts,  or  conspiradea  in 
restraint  of  trade  or  commerce,  and  all  monopo- 
lies or  combinationa  to  monoDolize  trade  or 
commerce,  are  hereby  prohibited  in  the  state  of 
Louisiana,  and  it  shall  be  the  duty  of  the  Attor- 
ney General,  at  his  own  motion,  or  any  district 
attorney  of  the  state,  when  so  directed  by  the 
Governor  or  the  Attorney  General,  to  enforce 
this  provision,  by  injunction  or  other  legal  pro- 
ceedhigs,  in  the  name  of  the  state  of  Louisiana, 
and  particularly  by  suits  for  the  fm^eiture  of 
the  charters  of  offending  corporations,  incorpo- 
rated under  the  laws  of  the  state  of  tx)ui8lana, 
and  for  the  ouster  from  the  state  of  foreign  cor- 

E orations:  Provided,  however,  that  nothing 
erein  contained  shall  prevoit  the  Le^alatore 
from  providing  additions!  remedlea  for  the  en- 
forcement of  this  artide.  The  provisions  of 
this  article  are  self-operative." 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  2431-2434;  Dec.  Dig.  «^613^ 

8.  FOBFBZTCU  or  COBPOBATB  CHABTBB. 

The  ClvU  Code  provides  in  article  447  that 
corporations  legally  estahllshed  may  be  dissolved 
"by  the  forfdtare  of  thdr  charter,  when  the 
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corporation  abnaes  ita  privileges,  or  refuses  to 
accomplish  the  conditions  on  which  such  priv- 
ileges were  granted,  in  which  case  the  corpora- 
tion becranes  extinct  by  the  effect  o£  the  viola- 
tion of  the  cMididoDB  of  the  act  of  incorpora- 
tion." 

8.  Statutes  4^11809— Tztlk  aitd  Subjxot- 
Matteb. 

"Every  law  enacted  by  the  General  Assem- 
bly shall  embrace  but  one  object,  and  that  shall 
be  expressed  in  its  title."    Const,  art.  31. 

[Ed.  Note.— For  other  cases,  see  Statutes,' 
Cent.  Dig.  §  168;  Dec  Dig.  «s»118(2).] 

10.  Statittks  ^211— Ooh nrBaoizoif  —  Tnu 
AND  Subject- Mattkb. 

Where  the  title  refers  to  unlawful  acts,  and 
the  body  of  the  act  leaves  out  the  word  "unlaw- 
ful," the  whole  act  will  be  construed  to  refer  to 
unlawful  acts. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Dec. 
Dig.  «»211.] 

11.  iNDICTlfEIfT  ARD  InVOBHATION  ^»2(4)— 
AKTI-TBU9T  AOTft— MlBDKMBAWOB. 

The  anti-trust  acta  of  the  state  define  a  mis- 
demeanor. 

[Ed.  Note. — ^For  other  cases,  see  Indictment 
and  Information,  Oent.  Dig.  H  7,  8;  Dec.  Dig. 
«=>2(4).] 

12.  MOKOFOLZES  ^»24(1)  —  IKJUNOTIOIT 
AOAINST  IJRIJLWrUL  EE8TBAINT— RlQHT  TO 
I8BUAKCK. 

Authority  given  In  an  act  of  the  Legislature 
to  issue  a  preliminary  injunction  to  protect  trade 
end  commerce  against  unlawful  restraint,  etc., 
when  it  Is  shown  to  the  satisfaction  of  the  court 
that  a  defuidant  has  violated  the  provisions  of 
the  statute,  does  not  give  countenance  to  the 
assumption  that  the  Legislature  intended  that 
the  courts  should  issue  an  injunction  of  such 
a  general  character  as  would  be  violative  of  the 
most  elementary  principles  of  justice,  and  di>- 
prive  a  defendant  of  his  property  rights  with- 
out a  hearing  before  the  court. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Oent.  Dig.  I  17 ;  Dec.  Dig.  «=»24a)-1 

13.  M0NOP01JE8  «=»24(1)  —  Injuhotion  — 
Right — Anti-Tbust  Laws. 

The  anti-trust  legislation  of  tbo  state  pro* 
vides  for  the  issuance  of  a  preliminary  injunc- 
tion to  prevent  any  and  all  illegal  acts  charged 
against  a  defendant  when  he  ia  a  party  to  an  il- 
legal combination  in  restraint  of  trade,  but  not 
to  prevent  the  doing  of  all  business  by  the  de- 
fendant. 

[Ed.  Note. — For  other  cases,  see  Monopolies, 
Cent  Dig.  $  17 ;  Dec.  Dig.  «=324(1).] 

Appeal  from  Civil  District  Coait,  Parlsli 
€t  OrleanB ;  Fred  D.  Kln^  Juigs. 

Actions  by  the  State  against  the  American 
Sugar  Beflnii^  Company.  From  a  Judgment 
orermllng  Its  ezceptiinui  to  plainttfPs  orig- 
inal and  aopptemeatal  petiti(nu.  and  draiyliv 
its  motion  to  atilke  from  tb»  petitions  cntain 
records,  docaments^  and  letters,  def^dant  ap- 
peals, and  frmn  a  Judgmmt  dismissing  the 
role  taken  by  plaintiff  for  writs  of  Injnnc- 
tion  and  seQnestration  and  for  the  anx^t- 
ment  of  a  receiver,  plaintiff  appeals.  Modi- 
fled  and  affirmed. 

See,  also,  137  La.  407.  68  South.  742. 

R.  G.  Pleasant,  Atty.  Gen.,  Harry  Gamble, 
Asat  Atty.  Gen.,  and  Donelson  Caffery,  As- 
sodate  Connsel,  of  New  Orleans  (Daniel 
Wendllng,  of  New  Orleans,  of  counsel),  for 
the  State.  Joseph  W.  Carroll,  George  Dene- 


gre,  and  Hugh  O.  Cage,  all  at  New  Orieans 
(James  M.  Beck,  of  New  Tork  City,  of  001m- 
sel),  for  defendant. 

SOMMERYILLE,  J.  This  suit  of  the  state 
is  brought  under  the  anti-trust  laws  of  the 
state,  and  was  filed  July  10,  1915.  It  Is  al- 
leged in  the  petition  that  the  defendant  Is  a 
New  Jersey  corporation,  with  a  domicile  in 
the  dty  of  New  Orleans.  It  Is  charged  that 
the  defendant  corporation  Is  a  result  of  a 
combination  and  conspiracy,  and  that  It  has 
combined  and  conspired  with  other  organiza- 
tions to  operate  as  a  trust  in  restraint  of 
trade  In  the  state  of  Louisiana,  in  violatl<m 
of  the  laws  of  this  state,  that  it  is  engaged 
In  the  lawful  business  of  buying,  selling,  and 
refining  sugar,  but  that  its  business  Is  op- 
erated in  an  unlawful  manner.  In  the  peti- 
tion there  ia  traced  the  history  of  the  de- 
fendant company  and  Its  all^d  illegal  prac^ 
tices  from  the  time  of  its  formation,  show- 
ing how,  throuc^  its  efforts,  the  price  of  raw 
and  refined  sugar,  an  important  Industry  of 
this  state,  has  been  illegally  controlled.  It 
further  shows  that  the  defendant  company 
controls  nearly  all  of  the  sugar  refineries  In 
the  United  States  and  the  Interstate  and 
foreign  trade,  commerce,  and  business  in 
sugar  in  the  United  States,  and  that  it  holds 
an  unlawful  monopoly  thereof.  It  Is  allied 
that  ttie  defoidant  company,  as  it  exists,  was 
organized  In  January,  180L  The  jMtltkm 
further  <dia]^  defendant  with  havii^  at- 
tempted to  restrict  teglslatlw  in  this  state. 

The  petition  diarges  q>eciflcall7  that  tiie 
comUnattcm,  cimsoUdaticm,  and  purtdiaaes  of 
some  competing  companieiB,  and  of  stock  In 
otheiB,  and  other  acts  mentlmied  therein,  by 
the  deCtodant  company  and  its  predecessors, 
were  done  with  the  object  and  purpose  ci 
numopollztng,  or  combining,  or  attempting  to 
monopolize,  and  of  lestrainlng  intrastate  and 
interstate  commerce  and  for^gn  trade  In 
sugar,  and  that  throui^  the  Illegal  acts  of 
defendant  thwe  ia  lltUe  or  no  omnpetitlon  In 
the  business  of  Importing  and  buying  raw 
sugars  and  In  the  reSnlng  thereof;  that  the 
defendant's  object  and  purpose  were  to  de- 
press the  price  of  raw  sugar,  and  that  It  con- 
spired to  unduly  depress  the  price  of  raw 
sugars  for  speculative  purxwses  within  the 
state  of  Lonlslnna,  and  of  unduly  enhancing 
the  price  of  refined  sugar  for  speculative  pur- 
poses within  the  State,  and  of  engrossing 
unto  Itself  all  of  the  business  therein;  that 
It  has  obtained  control  of  sugar  In  the  New 
Orleans  market,  and  In  an  illegal  and  sur- 
reptitious way  has  shut  off  the  sale  of  yellow 
clarified  sugar  In  the  markets  of  the  United 
States,  which  sugar  was  manufactured  in  the 
state  of  Louisiana;  that  it  has  driven  the 
planters  of  Louisiana  out  of  competition 
with  It  In  the  market  of  this  state  and  of 
other  states ;  that  it  has  compelled  the  plant- 
ers of  this  state  to  make  only  raw  sugars,  of 
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which  the  defendant  company  wu  vlrtaally 
the  only  buyer,  at  prices  fixed  hy  It  (the  de- 
foodanQ ;  that  it  toxcei,  bnkm  and  whole- 
sale dealers  to  buy  only  the  sugar  refined 
by  It 

The  petition  further  states  that  many  un- 
lawful acts  were  committed  by  the  defsidant, 
some  of  which  are  set  forth  ta  the  petitions, 
and  among  tliem,  In  order  to  iq;i  an  ap> 
pea  ranee  of  competition,  it  had  permitted  the 
operation  of  the  Hatderson  Sagar  Refinery 
In  New  Orleans,  which  the  state  avers  has 
been  kept  from  and  not  permitted  to  der^op 
Into  a  large  nolt  for  openting,  or  of  giving 
genuine  coupetltlon  to  the  American  Sugar 
Befinlng  Company,  and  that  through  Its 
mcmopoly  of  the  sugar  trade  It  has  refused  to 
to  Wogan  Bros.,  Incorporated,  an  Inde- 
pendent C(Hporatlon,  which  wrb  buying  sugar 
ttom  the  year  1906  to  1906,  and  whidi  sought 
to  mafce  arrangements  with  the  planters  In  a 
small  way  to  refine  sugar,  and  It  has  thus 
forced  said  corporation  out  of  business.  It  Is 
farther  alleged  ihat^  while  the  defendant 
company  was  dopresslng  the  price  of  sugar  ta 
liOnialana  Oirongh  Its  monopoly  and  restraint 
ot  tmOa,  It  was  buying  sugar  In  New  Torfc 
and  elsewhere  at  a  greater  price  than  it  paid 
in  Louialana,  because  of  its  complete  monop- 
oly of  the  market  In  the  state,  and  that  de- 
fendant Is  depressing  prices  and  monopoliz- 
ing Its  control  down  to  the  date  of  the  filing 
of  this  salt  It  IB  alleged  that  the  state  of 
lioulfliana  produces  600,000,000  pounds  of 
sugar  vet  annum;  that  It  is  the  chief  In- 
dustry of  the  state;  and  that  It  is  being  de- 
stroyed by  the  unlawful  acts  of  the  defend- 
ant It  Is  alleged  that  reQned  sugar  la  a 
necessary  foodstuff;  that  the  production  of 
raw  sugars  furnishes  a  livelihood  to  many 
thousand  persons  in  the  state,  and  that  the' 
livelihood  of  such  i>ersons  and  the  right  of 
the  public  to  have  refined  sugar  at  a  reason- 
able price  are  Imperiled  by  the  continuous 
exercise  of  the  monopoly  of  the  defendant; 
that  because  of  these  illegal  acts  of  the  de- 
fendant, and  the  monopolizing  of  the  industry 
of  refining  sugars  in  the  state,  and  the  arbi- 
trary closing  down  by  it  of  Its  refinery,  the 
sugar  industry  has  come  to  a  complete  etand- 
BtUI,  and  that  the  same  results  follow  when 
the  defendant  withdraws  from  the  market  as 
a  buyer  oi  raw  sugar,  which  It  frequently 
does  without  legitimate  reason-;  that  the  re- 
fining of  sugar  has  become,  because  of  the 
monoiwly  thereof  by  defendant,  a  business  to 
which  a  public  interest  has  attached;  and 
that  It  should  be  taken  out  of  the  hands  of 
the  defendant  and  be  operated  by  the  court 
through  a  receiver,  or  otherwise,  so  as  not  to 
oppress  the  citizens  of  the  state.  The  peti- 
tion declares  defendant  is  a  grave  public 
menace,  and  that  its  methods  of  business  are 
against  the  public  [Kilicy  of  the  state;  that 
the  refinery  of  the  defendant  company  in  the 
parish  of  St  Bernard  Is  the  oaly  refinery 
that  can  refine  the  Louisiana  crop  of  sugar 


and  which  is  in  condition  to  be  operated  at 
the  presoit  time;  and  that  defendant  has 
arbitrarily  closed  said  refinery. 

A  sniq^Iemental  petition  was  filed  by  the 
state  October  16^  1915,  In  which  the  allega- 
tiona  of  Uie  origtaul  petition  are  referred  to, 
and  snne  «t  than  reiterated,  {t  Is  forttiw 
charged  that  there  is  a  suit  pending  in  the 
Southern  District  ot  Mew  Tork  wher^  the 
United  States  government  la  seeking  to  en- 
force the  Sherman  Anti-Trust  Law  against 
the  American  Sugar  Refining  Company, 
whidJ  suit  together  with  the  testimony  taken 
therdn,  is  contained  in  some  22  printed 
vcdnmea,  and  iriiidi  It  (the  stat^  asks  the 
court  to  oonsldw  in  c<mnectlon  with  a  mle 
nisi  which  has  been  issued  In  the  case,  and 
which  will  be  mentioned  hereafter.  There 
are  copied  In  said  supplemental  and  amended 
petitions  numerous  letters  which  were  taken 
and  copied  from  the  above-named  record, 
many  of  which  appear  to  have  passed  be- 
tween the  officers  and  employ^  of  the  de- 
fendant company,  and  that  said  letters 
constituted.  In  so  far  as  petitioner  was  con- 
cerned, the  first  tangible  proof  of  the  exist* 
ence  of  the  felonious  operatUnu  the  my 
nopoly  and  conspiracy  of  tbe  def»dant 

The  state  asks  that  there  be  Judgment 
against  the  defendant  finding  It  guilty  of 
offending  against  the  antl-tmst  and  anti- 
monopoly  laws  of  the  state  of  Louisiana,  and 
particularly  of  having  engaged  in  a  con^ilra- 
cy  to  force  down  the  price  of  raw  sugar,  an 
agricultural  product  of  this  state,  and  to  en- 
hance the  price  of  refined  sugar  in  the  state 
for  speculative  purposes,  and  of  having  con- 
spired to  restrain  trade  and  commerce  In 
sugar  within  tbe  state  of  Louisiana,  and  of 
having  monopolized  and  combined  and  con- 
spired to  monopolize  tbe  trade  and  commerce 
of  sugar  within  the  state,  and  to  have  there- 
by forfeited  the  right  to  engage  in  the  sugar 
refining  business  in  the  state,  that  the  license 
of  the  defendant  to  do  business  In  the  state 
be  revoked,  canceled,  and  annulled,  and  that 
it  be  ousted  from  the  state  and  perpetually 
enjoined  from  doing  any  business  therein.  It 
asks  that  a  rule  issue  commanding  the  de- 
fendant to  show  cause  why  an  Injunction 
Bhould  not  forthwith  issue,  prohibiting  the 
misuse  and  abuse  by  the  defendant  ot  the 
corporate  franchises  heretofore  enjoyed  by 
It  under  the  Constitution  and  laws  of  this 
state  and  the  carrying  on  of  any  business  by 
it  within  the  stete,  to  show  cause  why,  in 
order  to  render  an  injunction  fully  effective, 
there  should  not  be  a  receiver  appointed  to 
all  the  property,  rights,  and  credits  of  the 
defendant  within  the  stete,  and  why,  in  the 
Interest  of  the  public,  the  business  of  said 
defendant  pendente  lite  should  not  be  carried 
on  by  a  receiver,  and  especially  why  the  Chal- 
mette  Refinery  should  not  be  operated  by 
him,  and,  in  the  alternative,  if  a  receiver 
be  not  aivolnted  with  authority  to  operate  It 
why  tb^  Bhoold  not  be  a  Jodldal  seoneatra- 
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tlon  of  all  the  property,  rlgbts,  and  credits 
of  the  defendant  within  the  state  of  Loals- 
iana,  and  why  the  preliminary  injunction 
should  not  be  perpetuated. 

Defendant  appeared  and  excepted  to  ea(di 
and  erery  one  of  the  records  and  documents 
annexed  to  the  petitions,  and  the  copies  of 
letters,  telegrams,  minntes  of  the  defendant 
company,  etc.,  which  are  incorporated  in  the 
petitions  and  purported  to  be  made  parts 
thereof,  and  objected  to  their  being  annexed 
to  and  made  parts  of  the  petition  upon  the 
ground  that  the  same  are  scandalous  and  im- 
pertinent, are  purely  erldentlary  in  nature 
and  (duiracter,  and  subject  to  such  legal 
ohJectloDS  as  defendant  may  make  thereto 
when  offered  In  evidence,  if  they  are  ever 
offered. 

The  motion  to  strlka  oat  was  denied,  but 
it  was  ordered  and  decreed  that  t^e  docu- 
ments and  letters  were  not  parts  of  the 
pleadings,  and  defmdant  was  dispensed  from 
answering  to  them,  and  the  right  was  re- 
served to  defendant  to  object  to  anch  letters 
and  docoments  when  offered  In  evidence,  if 
«Ter  offered.  From  this  ruling,  both  parties 
have  appealed. 

Defendant  further  exceirted  on  the  ground 
that  the  petition  of  the  state  disclosed  no 
cause  of  action. 

The  oceptlons,  In  so  far  aa  tii^  applied 
to  the  rule  to  show  cause  why  a  preliminary 
injunction  ibould  lasue  and  a  receiver  be 
appointed,  and  a  Judicial  sequestration  be 
issued,  were  maintained,  and  the  rule  was 
dismissed,  with  the  right  reiserved  to  plain- 
tiff to  renew  said  rule  in  the  event  that  Judg- 
ment of  ouster  be  rendered  In  the  case.  The 
state  has  appealed  from  this  Judgment 

Act  Mo.  U,  p.  23,  of  the  Extra  Sessions  of 
the  State  Legislature  of  1915  Is  the  last  anti- 
trust statute  on  the  books  of  this  state.  The 
0rst  three  sections  of  the  act  provide  for 
criminal  prosecution  against  offenders  In  the 
district  courts  of  the  state  and  in  the  crim- 
inal district  court  for  the  parish  of  Orleans, 
which  has  exclusive  criminal  Jurisdiction  in 
that  parish.  Const  art  139.  The  other  sec- 
tions of  the  act  refer  to  civil  proceedings  In 
the  district  courts  throughout  the  state  and 
in  the  civil  district  court  for  the  parish  of 
Orleans,  which  has  exclusive  dvll  Jurisdic- 
tion (Const  art.  133),  for  the  purpose  of  for- 
feiting charters  of  domestic  'corporations 
and  the  ouster  from  the  state  of  foreign 
corporations  which  offend  against  the  provi- 
sions of  the  act 

In  this  case  the  state  Is  proceeding  against 
the  defendant  corporation  civilly  in  the  dvll 
district  court  for  the  parish  of  Orleans.  In 
section  13  of  the  act  it  is  provided  that  the 
defendant  in  such  case  ^all  file  all  excep- 
tions in  limine  litis,  and  that  such  exceptions 
shall  be  tried  by  preference,  and  that  the 
appeal  taken  from  the  Judgment  rendered 
shall  be  taken  within  6  days.  This  appeal 
it-  made  Tamable  within  10  days,  and  0ie 


(La. 

act  further  provides  ttiat  the  case  shall  be 
heard  and  determined  within  40  days. 

In  the  first  section  of  the  siqtplemental  and 
amended  petition  filed  by  plaintiff  It  is  al- 
leged: 

"That  in  the  suit  now  pendine  in  the  Bontbem 
District  of  New  York  where  the  United  States 
government  the  enforcement  of  the  Sher- 

man Anti-Trust  Law  against  the  American 
Sugar  Kefining  Company,  the  taking  of  testi- 
mony has  been  finished,  and  the  case  is  being 
prepared  for  submission :  that,  inasmuch  as  the 
record  in  such  proceedug  is,  under  the  law, 
cognizable  in  this  court,  petitioner  will  present 
berewith  a  true  and  correct  copy  of  the  case,  and 
will  ask  that  the  court  cMisider  the  same^  par- 
ticularly on  the  pending  rqle  nisi." 

Under  the  above  allegation  plaintiff  has 
placed  in  the  record  and  filed  with  the  clerk 
of  the  civil  district  court  for  the  parish  of 
Orleans  printed  volumes  containing  some  9,- 
600  pages,  being  the  record  and  evidence 
above  referred  to;  and  defendant  has  except- 
ed to  such  proceeding  on  the  ground  that 
the  record  and  evidence  contained  therein  are 
purely  evidentiary  in  nature  and  character, 
and  subject  to  certain  legal  obJecti<»u  aa  it 
may  make  when  offered  in  evidence  If  ever 
so  offered. 

[1]  A  "petition"  is  defined  to  be  a  written 
document  which  the  plaintiff  addresses  to  a 
competent  Judge,  setting  forth  the  cause  of 
the  action  which  he  intends  to  bring  against 
the  defendant  and  praying  to  be  permitted 
to  cite  that  defendant  before  him  in  order 
that  he  may  be  ordered  to  do  or  to  give  a 
certain  thing.  It  must  contain  a  clear  and 
concise  statement  of  the  object  of  the  de- 
mand, as  well  as  of  the  nature  of  the  title,  or 
the  cause  of  action  <hi  which  it  Is  founded. 
Code  of  Practice,  arts.  171  and  172.  The  pe- 
tition must  not  contain  some  other  cause  of 
action  which  another  party  has  brought 
against  the  defendant  In  anottier  jurisdic- 
tion. 

The  plaintiff  in  its  petition  must  state  his 
cause  of  action  articulately,  that  is  to  say, 
he  shall,  so  far  as  practicable,  state  each  of 
the  material  facts  upon  which  he  bases  his 
claim  for  relief  in  a  separate  paragraph,  sepj 
arately  numbered,  and  the  defendant  in  his 
answer  must  either  admit  or  deny  spedfical* 
ly  each  material  allegation  of  fact  contained 
in  plaintiff's  petition,  and  all  material  facts 
contained  in  the  petition  which  are  not  de- 
nied in  the  answer  are  deemed  to  be  admit- 
ted, and  the  plaintiff  may,  by  role,  submit 
to  the  court  the  guestdon  of  his  right  to  a 
Judgment  upon  the  petition  and  answer.  Act 
No.  167  of  1912,  p.  226.  Defendant  cannot  be 
called  upon  to  admit  or  deny  any  material 
allegation  of  fact  contained  In  the  petition 
of  another  than  plaintiff  itself,  and  it  can- 
not be  called  upon  to  deny  allegations  of  the 
government  of  the  United  States  made  in  a 
suit  against  the  defendant  in  a  federal  court 
of  New  York.  The  record  In  such  suit  may, 
under  the  act  be  offered  In  evidence;  and 
the  court  will  determine  whether  It  shall  be 
admitted  or  not,  after  considering  obJectlfHis 
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which  mar  be  made  to  the  offer.  Bat  the 
dttfendant  In  this  cause  cannot  be  called  up- 
on to  answer  the  aUeSfttlons  made  in  the  pe- 
titimi  tn  the  salt  reEerred  to;  and,  as  the  doc- 
mnents  can  form  no  part  of  the  petition  In 
this  case,  they  should  have  bem  strlckef) 
titm  the  record. 

In  Its  original  and  supplemental  i>etitl(m8 
the  state  has  referred  to  certain  letters  said 
to  hare  been  Issued  and  received  by  the  de- 
fendant and  has  copied  some  80  to  100  1^ 
ters.  telegrams,  documents,  etc.,  in  Its  si^ 
plemental  petition  which  It  declares— 
*Vere  discovered  in  the  possession  of  the  Amer- 
ican Sugar  Beflnins  Company  by  the  federal 
goremment  daring  the  trial  of  the  suit  mention- 
ed in  paragraph  1,  above,  and  In  paragraph  48 
of  the  original  petition  lierelB.'' 

It  was  farther  allied: 

"That  said  letters  constituted,  in  so  far  as 
the  petitioner  was  concerned,  the  first  tangible 
proof  of  the  existence  of  the  felonious  opera- 
tion of  the  muu^Mly  and  trade  cmspiracy  m.  the 
American  Sugar  Befining  Company.  &dd  let- 
ters were  introduced  by  the  United  States  gov* 
ernment  in  said  suit  in  the  year  1012." 

These  letters  should  not  have  been  copied 
into  and  made  parts  of  the  supplemental  pe- 
tition filed  by  plaintiff.  Some  of  them  are 
simply  evidence  of  some  material  facts  al- 
leged in  plaintiff's  petition,  and  they  really 
form  no  part  thereof.  For  the  same  reason 
stated  in  connection  with  the  record  in  the 
federal  court,  these  letters,  telegrams,  etc., 
might  be  stricken  from  the  petition ;  but,  as 
they  are  copied  therein  and  form  physical 
parte  thereof,  they  will  not  be  ordered  strick- 
en, but  the  Judgment  appealed  Crom  win  be 
affirmed  in  so  far  as  it  holds : 

That  "said  documents  are  not  parts  of  the 
ideadings. 'and  defokdant  is  dispensed  from  an- 
awering  uineto;  that  said  doeumoits  are  merft- 
ly  exhibits  to  be  (^ered  in  evidence  m  the  trial 
of  the  cause,  subject  to  defendant's,  right  to  in- 
terpose sacfa  objections  to  the  admissibility  in 
evidence  thereof,  or  of  any  part  thereof,  as  may 
be  lawful  and  as  it  may  be  advised,  tb»  right 
thereto  bdng  hereby  specially  reserved  to  de- 
fendant" 

The  second  exception  filed  by  the  defend- 
ant la  to  that  portlcm  of  the  orlglnai  peti- 
tion and  the  mle  of  plaintiff  calling  on  it 
to  show  cause  why  a  prellmlnur  injunction 
Apd  seqnestratlon  should  not  issoe  and  for 
the  appointm^  of  a  recelTer. 

The  exceptbMis  of  the  defendant  to  the  rule 
were  maintained,  and  the  mle  was  dlsndssed, 
with  the  right  reeerred  to  plaintiff  to  re* 
new  said  role  4n  the  event  that  judgment  for 
ouster  was  rendered.  This  exoepti<m  vrlll 
be  ctmaidered  later. 

Defendant  excepted  further  on  the  .ground 
of  pKmatnritr.  as  Act  No.  267  of  1814,  |  29, 
p.  S36,  provides: 

TTbat  no  action  for  the  causes  set  ont  in 
paragraphs  fb),  (c),  (e),  (f)  and  (g)  shall  be  in- 
stituted nntil  tnir^  days  notice  shall  have  been 
given  the  corporation  to  correct  the  specific  acta 
of  irideh  compUint  is  made,"  and  that  no  such 
notice  was  ^ven  or  Is  alleged  to  have  been  ^ven. 

Plaintiff  on  Its  brief,  at  page  12  says: 
'^rUa  stdt  was  not  brought  under  Act  No. 
9B7  of  1014.** 


^41 

The  exception  was  pr(^>erl7  overniled,  and 
will  not  therefore  be  further  considered. 

On  the  ground  of  vagneness  and  Indeflnlte- 
ness,  the  exceptions  were  prcq^erly  overruled. 

Next  defendant  excepts  on  the  ground  that 
the  petition  and  amended  petition  do  got  dis- 
close a  cause  of  action  on  several  grounds, 
which  will  be  considered  in  their  order. 

[2]  Const  1879,  arts.  236  and  237,  require 
corporatlona  to  condnct  their  busine^  In 
such  manner  as  not  to  infringe  the  enxuA 
rights  of  Indlvidoals  or  the  general  well-be- 
ing of  the  stat^  and  that  no  corporaUon 
BhaU  engage  in  any  buslnees  ottier  than  that 
expresdy  authorlEed  In  its  <Aiarter  or  Indd^- 
tal  thoreto.  The  same  provisions  of  law  are 
contained  in  artldes  263  and  266  of  the  Con- 
stltnUona  of  1806  and  1918.  In  Const  1898, 
art  100,  It  is  provided  that: 

''It  shall  be  unlawful  for  persons  or  corpora- 
tions, or  their  legal  representatives,  to  com- 
bine or  conspire  blether,  or  to  unite  or  pool 
their  interests  for  the  purpose  of  forcing  up  or 
down  the  price  (tf  any  agricultural  product  or  ar- 
tide  of  necessity,  for  epecolatlve  purposes,"  etc 

So  that  the  acts  of  tke  defendant  set  forth 
in  plaintlfrs  petition  chai^;ing  conspiracy  by 
defendant  with  others  in  uniting  or  pooling 
their  interests  for  the  purpose  of  forcing  up 
or  down  the  price  of  sugar  for  speculative 
purposes  are  In  violation  of  the  law  as  con- 
tained In  the  articles  of  the  Constitution; 
and,  where  It  is  alleged  that  they  were  en- 
tered into  subsequent  to  the  adoption  of  the 
Constitution  of  1808,  they  are  properly  charg- 
ed as  being  nnlawtuL 

[S]  Morawetz  (paragraph  640)  lays  down 
the  rule: 

"Any  act  of  a  corporation  which  is  forbidden 
by  its  charter,  or  by  a  general  rule  of  law, 
and,  strictly,  every  act  whldi  the  charter  does 
not  expressly  or  impliedly  authorize  the  cor- 
poration to  perform,  is  unlawful;  and,  if  the 
doing  of  such  act  is  an  injury  to  the  public,  it 
may  be  sufficient  ground  for  declaring  a  for- 
feiture of  the  corporate  ftandilses." 

And,  where  a  foreign  corporation  commits 
acts  which  are  forbidden  by  Its  charter  or 
by  a  general  rule  of  law,  and  that  act  is 
dai^erous  to  the  public,  it  may  b^  sufficient 
ground  for  the  state  to  ask  ft>r  a  revoca- 
tion of  license  to  do  business  within  the 
state.  A  foreign  corporation,  under  the  can- 
ity existing  between  states,  Is  authorized 
or  licensed  to  do  business  within  this  state; 
bnt  the  business  must  be  conddcted  In  a 
lawful  manner,  and  not  In  an  unlawful  maat- 
ner  and  in  a  way  injurious  to  the  public. 

The  allegatioua  of  the  petition  show  that 
the  defendant  from  almost  the  time  It  en- 
tered the  state  np  to  the  present  time,  has 
grossly,  deliberately,  and  i>erslstently  vio- 
lated the  public  ]>oIic7  of  the  state  by  a  mo- 
nopoly of  the  sugar  Industry  and  trade,  and 
that  in  its  unlawful  operation  it  has  oppress- 
ed, and  is  oppressing,  and  will  continue,  If 
allowed  to  continue  at  all,  to  oppress,  an 
absolutely  dep^ent  public  in  Its  use  of  one 
of  the  nece«aJ7  foodstoffii  produced  and  few 
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sale  In  the  state.  And,  as  was  said  In  the 
case  of  State  v.  Waterworks  Co.,  107  La.  1, 
27,  SI  Soutb.  99S,  It  requires  no  other  law. 
and  no  other  construction  of  law,  than  snch 
as  Is  found  In,  and  authorized  by,  the  Olvll 
Code  of  this  state,  to  reach  Buch  a  conclu- 
sion in  this  case,  If  the  state  sustains  its 
allegations  with  proper  proof. 
[4]  The  CiTll  Code  declares  In  article  1895 : 
"The  cause  [of  contract]  is  unlawful,  when  it 
is  forbidden  bj  law,  when  it  is  contra  bonos 
mores  or  to  public  order." 

And  from  the  earliest  times  the  courts  of 
the  state  have  declared  contracts  against 
the  public  policy  of  the  state  to  be  Illegal 
and  not  enforceable.  2.  Hennen's  Digest,  p. 
1007,  No.  1;  India  Bagging  Association  t. 
Kock,  14  La.  Ann.  168 ;  T.  &  P.  By.  Co.  t. 
S.  P.  By.  Co..  41  La.  Ann.  970,  6  Soutb.  888, 
17  Am.  St  Bep.  445 ;  Fabacher  v.  Bryant  & 
Mather,  46  La.  Ann.  826,  IS  South.  181. 

"It  haa  been  said  that  titere  is  perhaps  no 
crime  an  exact  definition  of  which  is  more  diffi- 
cult to  give  than  the  offense  of  conspiracy.  The 
essentials  of  a  conspiracy,  whether  viewed  with 
regard  to  its  importance  in  a  criminal  prosecu- 
tion or  its  signlfieance  in  a  cItS  action  for  dam- 
ages, are  commonly  described  in  this  general 
luiguage:  'It  is  a  combination  between  two  or 
more  persons  to  do  a  criminal  or  an  unlawful 
act  or  a  lawful  act  by  criminal  or  unlawful 
means.'  "   8  Cyc.  620. 

It  has  been  held  that  the  term  "conspiracy" 
is  divisible  into  three  heads:  (1)  Where  the 
end  to  be  attained  is  in  itself  a  crime;  (2) 
where  the  object  is  lawful,  but  the  means  to 
be  resorted  to  are  unlawful;  (3)  where  the 
object  is  to  do  any  Injury  to  a  third  person 
or  a  class,  although,  if  the  wrong  were  in* 
fllcted  by  a  single  individual,  it  would  be  a 
wrong,  and  not  a  crime.  Beg.  v.  Cornell,  14 
C.  0.  508. 

Defendant  is  not  only  charged  with  having 
conspired  to  gain  a  monopoly  of  the  sugar 
trade  of  this  state,  but  that  it  has  actually 
accomplished  the  monopoly  of  that  trade, 
thereby  unlawfully  restralnli^  the  sugar 
trade  of  this  state. 

[E]  "Monopoly"  Is  defined  in  the  English 
law  to  be : 

"A  license  or  privilege  allowed  by  the  King  for 
the  sole  bivtng  and  selling,  making,  working, 
or  nnnr.  of  anything  whatsoever,  whereby  the 
subject  in  general  is  restrained  from  that  liberty 
of  maaufacturing  or  trading  which  he  had  be- 
fore." 4  Blackatone.  Com.  199;  4  Stevens. 
Com.  281;  BUu^s  Lew  Diet. 

"It  is  aald  to  be  a  mon<vol7  whm  ons  pexwn 
alone  buys  iv  tha  wbide  of  one  kind  of  com* 
modity,  fixing  a  price  at  his  own  pleasnre^"  27 
Cyc.  889. 

Any  scheme  to  corner  the  market  by  get- 
ting control  of  the  available  supply  of  an 
article  of  commerce  is  illegal ;  and  so  all  con- 
tracts made  in  promotion  of  such  a  scheme 
are  nnenforceable. 

Whatever  device  may  be  used  to  get  con- 
trol of  supplies,  whether  by  option  or  by 
lease,  may  be  held  to  have  the  taint  of  mo- 
nopolization, If  the  Intent  is  to  regain  con- 
trol of  the  market  thereby.   27  Gyc  898. 

Whether  a  monopoly  has  been  created 


the  state  or  by  private  parties,  It  has  been 
considered  in  modem  times  as  oi^x>sed  to  the 
Interests  of  the  people ;  as  it  deprives  them, 
or  it  may  deprive  them,  of  their  livelihood, 
and  it  has  a  tendency  to  enhance  the  price 
which  people  must  pay  for  the  artlde  monop- 
olized. There  was  much  legislation  under 
the  early  law  to  bring  about  the  punishment 
of  those  persons  who  gained  a  monopoly  of 
the  market  of  any  article  by  any  means. 
Such  action  was  said  to  be  opposed  to  the 
common  law.  And  the  persons  engaging  in 
monopolies  were  declared  to  be  guilty  of 
criminal  acts.  From  the  earlier  times  it  was 
considered  a  serious  matter  If  several  com- 
bined and  controlled  trade  at  enhanced 
prices,  whether  or  not  the  conspiracy  was 
carried  out  or  Individuals  were  harmed.  In 
consequence  of  all  this,  contracts  and  under- 
standings in  restraint  of  trade  or  labor  were 
held  unenforceable  as  against  public  policy. 
It  may  be  said  in  general  monopolization  of 
any  thing  whldi  the  pnblic  needs  Is  against 
public  policy. 

The  commonest  type  of  combination  has 
been  that  of  pool  of  some  sort,  in  which  the 
paradponts  agreed  to  suppress  the  compe- 
tition between  themselves  to  some  extent 
without  surrendering  altogether  all  tlieir 
rights  and  conduct  of  thdr  own  bnidness. 
Under  similar  prindplea  any  device  or  ar^ 
rangement  by  way  of  license  or  lease  where- 
by competUtoi  Is  suppressed  Is  Illegal  both 
by  common  law  and  statutes.  Agreements  by 
way  of  trusts  or  otherwise  whereby  compe- 
tition between  concerns  Is  suppressed  are 
held  illegal  both  under  the  common  law  and 
statutes.  By  weight  of  aathorit7  It  seems 
to  be  illegal  to  bring  about  a  monopoly  for 
the  formation  of  a  consolidated  corporatkm 
to  acquire  existing  competing  concerns  by 
outright  purchase  of  their  property;  and 
sugar  refiners  are  mentioned  in  27  Cya  902, 
as  having  been  engaged  In  carrying  on  a 
monopoly  In  the  sugar  trade  In  restrtdnt  of 
trade. 

All  of  these  oCTenses  are  charged  in  the  pe- 
tition of  the  state  against  this  defendant; 
and,  as  this  is  a  dvll  proceeding,  the  declara- 
tions in  the  petition  snfficiently  set  forth  a 
conspiracy  and  unlawful  monopoly  in  re- 
straint of  trade,  whidi  are  the  gist  of  the  ac- 
tion. 

It  is  generally  agreed  that  statutes  dlrecUy 
against  competition  in  restraint  of  trade  are 
not  in  violation  of  the  constitutional  provi- 
Ed<m  guaranteeing  liberty  and  prop^ty,  since 
the  regulation  of  monopolies,  as  dangerous  to 
society,  have  always  been  a  recognized  part 
of  the  police  power  of  the  state;  bnt  It  is 
not  dear  that  such  statutes  will  be  supported 
if  they  are  retrospective  In  their  operation  or 
discriminating  in  tbdr  application. 

The  ground  upon  which  agreements  and 
combinations  In  restraint  of  trade  are  held 
iU^l  at  comnum  law  Is  that  they  are  con- 
trary to  pabUc  poUqy ;  and  the  public  policy 
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of  a  state  la  to  be  found  in  Its  Btatutee,  and. 
when  they  have  not  directly  apokeu,  then  In 
the  decisions  of  the  courts.  But,  wtien  the 
Legislature  q;>eaks  upon  a  subject  upon  which 
It  has  the  constitutional  power  to  legislate, 
public  policy  is  what  the  statutes  passed  by 
it  enacts  public  iwllcy  to  be.  The  only  au- 
thentic and  admissible  evidence  of  public 
policy  of  a  state  on  any  glTcn  subject  are  Its 
GonstitutionB,  laws,  and  Judicial  decisions. 
The  public  policy  of  a  state,  of  whl<di  courts 
take  notice  and  wldch  they  give  effect,  must 
be  dedded  from  those  sources.  Where  the 
state  has  spoken  through  its  l^i^islatOTS,  there 
is  no  room  for  speculation  as  to  what  the 
policy  of  the  state  is.  9  Cya  4S2.  And  the 
state  of  Louisiana  has  announced  ita  public 
policy  with  respect  to  combinations  and  mo- 
nopolies in  restraint  of  trade  for  the  first 
time,  in  so  far  as  the  court  is  Informed,  in 
Act  No.  86  of  1890,  p.  90.  That  is  a  criminal 
statute  entitled  : 

"An  act  to  protect  trade  and  commerce  against 
unlawful  restraints  *  *  *  ^id  to  provide 
penalties  for  the  violation  of  this  act." 

E6]  The  state  is  a  necessary  party  to  a  pro- 
ceeding against  a  corporation  either  for  its 
dissolution  or  for  the  revocation  of  its  license 
to  do  business  in  the  state,  if  it  is  a  for^gn 
corporation.  In  the  latter  case  the  judgment 
would  be  that  the  party  be  ousted.  Chancel- 
lor Kent,  In  his  Commentaries  (volume  2,  p. 
378,  Comstock's  Edition),  says  that  there  were 
two  modes  of  proceeding  Judicially  to  as- 
certain and  enforce  the  forfeiture  of  a  char- 
ter for  default  or  abuse  of  power — the  one  by 
scire  facias ;  the  other  an  information  In  the 
nature  of  a  quo  warranto ;  both  these  modes 
of  proceeding  against  corporations  being  at 
the  instance  and  on  behalf  of  the  government 

The  state  did  not,  by  granting  permission 
to  defendant  to  carry  on  the  business  of  deal- 
ing In  and  refining  sugar,  preclude  itself  from 
seeking,  by  proper  judicial  proceedings,  to  re- 
claim the  franchises  and  privileges  she  had 
given,  when  tbey  should  be  so  misused  as  to 
defeat  the  object  of  the  grant,  or  when  the 
company  had  become  Insolvent  and  not  able 
to  meet  the  obligations  which  It  may  have 
assumed.  The  claim  therefore  cannot  obtain 
that  the  ouster  of  defendant  from  doing  busi- 
ness in  the  state  of  Louisiana  for  the  viola- 
tion of  the  charter  of  defendant  and  the  revo- 
cation of  the  license  granted  It  by  the  state, 
as  authorized  by  the  antl-trast  statutes,  would 
be  the  taking  of  defendant's  property  without 
due  process  of  law,  or  that  a  Judgment  to 
tliat  effect  would  deny  to  defendant  the  equal 
protection  of  the  law. 

Bevlsed  Statutes,  1 131,  makes  it  the  duty 
of  the  Attorney  General,  in  cases  where  the 
state  is  plaintiff  for  the  dissolution  of  a  cor- 
poration and  the  forfeiture  of  Its  charter,  to 
aroear  for  the  state  and  prosecute  and  con- 
duct in  the  district  courts  of  the  city  of  New 
Orleans  all  such  sulta  As  a  suit  for  the 
revocation  of  a  license  to  do  business  In  the 
•tate       a  enpotatioQ  of  another  state  la 


similar  to  the  proceedings  for  the  dlsstdutlon 
of  a  home  corporation  which  has  violated  the 
laws  of  the  state,  the  Attorney  General  had 
the  right  to  institute  and  prosecute  this  suit 
[7]  And  article  190  of  the  Coostltuticm,  as 
it  la  enlarged  In  the  Constltntlon  of  1918,  ape- 
dally  provides  that : 

"AH  combinatioiis,  trusts,  or  conspirades  In 
restraint  of  trade  or  commerce,  and  all  monopo- 
lies or  combinations  to  monopolize  trade  or 
commerce,  are  hereby  prohibited  in  the  state  of 
Louisiana,  and  it  shall  be  the  duty  of  the  Attor- 
ney General,  of  his  own  motion,  or  any  district 
attorney  of  the  state,  when  so  directed  by  the 
Governor  or  the  Attorney  General,  to  enforce 
this  provision,  by  injunction  or  other  legal  pro- 
ceedings, in  the  name  of  the  state  of  Louisiana, 
and  particularly  by  suits  for  the  forfeiture  of 
tlie  charters  of  offending  corporations,  incorpo- 
rated under  the  laws  of  the  state  of  Loulsians!! 
and  for  the  ouster  from  the  state  of  foreign  cor- 
porations. Provided,  however,  that  nothing 
herein  contained  shall  prevent  the  Legislature 
from  providing  additional  remedies  for  the  en- 
forcement of  - this  article.  The  provisions  of  this 
article  are  self-operative." 

Thwe  Is  therefore  q?eclal  authority  given 
to  the  Attorney  Gawral  to  appear  for  the 
state  in  this  suit,  and  to  ask  for  the  ouster 
of  the  defendant  corporattMi  In  the  ordinary 
form  of  ^vcedure  without  lesortlng  to  the 
writ  of  quo  warranto. 

In  the  case  of  Chicago  lAte  Insurance  Co. 
V.  Needles,  US  U.  S.  574,  6  Soih  Ct  681,  28 
L.  Ed.  1084,  it  Is  held  that: 

"The  right  of  the  plaintiff  In  error  to  exist  as 
a  corporation,  and  its  authority  in  that  ca- 
pacity to  conduct  the  particular  busiuess  for 
which  it  was  created,  were  granted  subject  to 
the  condition  that  the  privileges  and  franchises 
conferred  upon  it  should  not  be  abused  or  so 
employed  as  to  defeat  the  ends  for  which  it 
was  established,  and  that,  when  so  abused  or 
misemployed,  they  might  be  withdrawn  or  re- 
claimed by  the  state.  In  such  way  and  by  such 
modes  of  procedure  as  were  consistent  wlui  law. 
Although  no  such  condition  is  expressed  in  the 
company's  charter  it  is  necessarily  implied  in 
every  grant  of  corporate  existence.  Terrett  v. 
Taylor,  9  Grandi,  43,  61  [3  U  Ed.  600] ;  Angdl 
St  Ames  on  ODtporations  (9th  Sd.)  |  1^4, 
notes. 

"Equally  implied,  in  our  Judgment,  is  the  con- 
dition that  the  corporation  shall  be  subject  to 
such  reasonable  regulations,  in  respect  to  the 
general  conduct  of  its  affairs,  as  the  Legislature 
may  from  time  to  time  prescribe  which  do  not 
materially  interfere  with  or  obstruct  the  sub- 
stantial eDioyment  of  the  privileges  the  state 
has  granted,  and  serve  only  to  secure  the  ea<ia 
for  which  the  corporation  was  created.  *  *  • 
It  would  be  extraordinary  if  the  legislative  de- 
partment of  a  government,  charged  with  the 
duty  of  aiacting  such  laws  es  may  promote  the 
health,  the  morals,  and  the  proa^rity  of  the 
people,  might  not,  when  unrestrained  by  con- 
stitotional  limitations  upon  ita  authority,  pro- 
vide by  reasonable  regulations  against  the  mis- 
nse  of  special  corporate  privileges  which  It  has 
granted,  and  whldi  could  nfit,  except  by  sanc- 
tion, express  or  Implied,  have  oeen  ezerased  at 
aU.  •  •  • 

"It  Is  only  as  bearing  ap(Hi  flie  qnei^on  of  the 
power  of  the  state  without  any  express  reserva- 
tion to  that  end  having  been  made  in  the  charter 
of  the  company,  to  subject  it  to  such  regulations 
as  those  established  by  the  act  of  1869,  or  to 
compd  it  to  cwse  doing  budness  whm  the 
circumstances  exist  which  are  set  ont  in  the 
act  of  1874,  that  ve  have  referred  to,  the  facts 
whidi  counsel  for  the  state  omtend  are  folly  es- 
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tabliflhed  1^  the  evidence.  If  the  state  bad 
no  such  power,  then  the  statute  under  which  she 
proceedB  would  impair  the  contract  which  the 
company  had  with  ner  b;  its  charter.  But  can 
It  be  possible  that  the  state,  which  bronght  this 
corporation  into  exist«ice  for  the  purpose  of 
co^d acting  the  business  of  life  insurance,  is 
powerless  to  protect  the  people  against  it,  when, 
assuming,  as  we  must,  the  facta  to  be  Bach  as 
the  judgment  below  Impliea,  its  further  contin- 
naace  in  business  would  defeat  the  object  of 
its  creation  and  be  a  fraud  upon  the  pnblic  and 
on  its  creditora  and  policy  holdm?  •  •  ♦ 
The  act  of  1869  does  not  contain  an;  r^ulation 
respecting  the  affairs  of  any  corporation  of  Illi- 
nois which  is  not  reasonable  in  its  character,  or 
which  is  not  promotive  of  the  interests  of  all 
concerned  in  its  management  It  only  suards 
against  mismanaiirement  and  misconduct ;  its  re- 
quirements constituted  reasonable  regulations  of 
the  business  of  sach  local  corporation ;  it  does 
not  impair  the  obligation  of  any  contract  which 
this  company  had  with  the  state;  the  condi- 
tions imposed  ppon  the  rights  of  the  company 
to  continue  the  issuing  of  policies  are  neither  ar- 
bitrary nor  oppressive.   •   •  • 

"There  is  no  draiial,  as  counsel 'snpposes,  of 
the  equal  protection  of  the  lawiL  nor  any  dep- 
rivation of  property  without  due  process  of 
law;  for  that  statute  authorizes  a  public  of- 
ficer to  bring  the  company  before  a  judicial  tri- 
bunal, which,  after  full  opportunity  for  defense, 
may  determine  whether  it  Is  insolvent,  or  its 
condition  such  as  to  render  its  continuance  In 
business  hazardous  to  the  insured  or  to  the 
public,  or  whether  it  has  exceeded  its  corporate 
powers,  or  violated  the  rules,  restrictions,  or 
conditions  prescribed  by  law,  grounds  which. 
If  established,  constitute  sufficient  reason  why 
the  corporate  (nncfalaes  and  privUegea  granted 
by  the  state  should  be  no  longer  enjoyed. 
*  •  •  That  a  suit,  for  auch  purposes,  might 
be  Instituted  If,  In  the  opinion  of  the  auditor 
of  state,  any  of  those  grounds  existed,  affords  no 
Justification  to  characterize  this  proceeding  as 
harsh  or  arbitrary;  for  at  last  the  final  judg- 
ment of  the  court  must  depend  upon  the  facts 
as  established  by  competent  evidence,  and  not 
upon  the  mere  (^initm  of  that  officer.  •  •  • 

"  'A  corporation,  by  the  very  terms  and  nature 
of  its  pditical  existence,  is  subject  to  a  dis- 
solution, by  a  surrender  of  its  corporate  fran- 
chises, and  by  a  forfeiture  of  them  for  willful 
misuse  and  nonose.  •  *  *  And  it  would  be 
a  doctrine  new  in  the  law  that  the  ^stence  of 
8  private  contract  of  the  corporation  should 
force  upon  it  a  perpetuity  of  existence,  contrary 
to  public  policy,  and  the  nature  and  objects  of 
ite  charter.*  •  •  *  The  state  did  not,  by 
granting  the  original  and  amended  charter,  pre- 
clude herself  from  seeking,  by  proper  judicial 
proceedings,  to  reclaim  the  frandiifles  and  priv- 
ileges she  had  given,  when  they  should  be  so 
misased  as  to  defeat  the  objecte  of  her  grant,  or 
when  the  company  had  become  insolvent  so  as 
not  to  be  able  to  me«t  the  obligations  which, 
under  ttut  anthority  of  tlw  state.  It  had  sanuned 
to  policy  holders  and  cnditozs." 

AitUjle  180  of  die  OonBtltntlon  and  Act  No. 
11  of  tbe  Bxtra  Besston  of  1916  do  not  con- 
tain any  regulation  -with  reference  to  pro- 
ceedings agfdnst  persons  and  corporations 
for  the  commission  of  unlawful  acts  there 
set  out  which  are  not  reasonable  in  their 
character,  or  whldi  are  not  promotive  of  all 
concerned.  The  state  permitted  or  licensed 
this  defendant  to  do  business  In  this  state, 
and  the  state  alone  has  the  power  to  pro- 
tect the  people  against  It,  assuming,  as  we 
must  on  the  trial  of  this  exception,  that  tlie 
aUecatkHM  contained  in  ndalnturs  petition 
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are  trae.  The  further  continuance  In  busi- 
ness by  defendant  would  defeat  the  very  ob- 
ject of  admitting  It  Into  the  state  to  trans- 
act business,  and  It  wonld  be  a  fraud  upon 
the  public,  and  upon  those  who  are  forced 
to  transact  business  with  It. 

[1]  The  Civil  Code  piorides  In  article  447 
that  corporations  legally  eatabllsbed  may  be 
dissolved — 

"by  the  forfeiture  of  thdr  charter,  when  the 
corporation  abuses  ite  privil^ea,  or  refuses  to 
accomplish  the  conditions  ob  which  such  privi- 
leges were  granted,  in  whldi  case  the  corpora- 
tion becomes  extinct  by  the  effect  of  t^e  viola- 
tion of  the  eondittons  of  the  act  of  incorpora- 
tion.- 

The  Legislature  passed  anti-trust  statntes 
in  1890, 1914,  and  1916.  Tbese  statutes  refer 
to  persons  and  to  home  and  foreign  corpora- 
tions. The  first  is  a  criminal  statute,  Act  Na 
8fl  of  1890,  p.  90,  and  makes.  It  a  misdemean- 
or to  enter  into  a  contract,  combination  in 
the  form  of  trust,  or  conspiracy  in  restraint 
of  trade  or  commerce,  or  to  fix  or  limit  the 
amount  or  quantity  of  any  article,  commodi- 
ty, or  merchandise  to  be  manufactured,  min- 
ed, produced,  or  sold  In  this  state;  and  sec- 
tion 3  of  the  act  declares  It  to  be  a  misde- 
meanor to  monc^llze,  or  attempt  to  monop- 
olize, any  part  of  the  trade  or  commerce 
within  the  limits  of  this  state.  This  act  Is 
embraced  In  the  last  act  on  the  subject- 
matter.  Act  No.  11  of  1916,  p.  23.  So  that 
every  alleged  Illegal  act  of  the  defendant 
since  the  year  1890  has  been  done,  If  done. 
In  contravention  of  the  statute  of  that  year; 
and  competent  evidence  of  such  acts  would 
be  admissible  on  the  trial  of  the  cause. 

D^endant  attacks  the  constitutionality  of 
the  several  anti-trust  acts  of  the  Legislature 
and  the  validity  of  article  190  of  the  Con- 
stitution of  1913.  If  they  are  invalid,  or  If 
they  are  prospective  only  In  their  terms,  the 
cause  of  action  set  up  tax  the  petition  of  the 
state  Is  sufficient  under  the  general  laws  of 
the  state,  and  all  of  ttie  acts  of  the  defendant 
which  are  alleged  and  complained  of  in  that 
petition  are  and  were  In  vlolatloa  of  those 
lawis,  and  the  petition  therefore  contains  a 
cause  of  action,  and  the  allegations,  if  prov- 
ed, would  sustain  a  Judgment  of  ouster. 

But  article  190  of  the  Oonstltntibn  of  19ia 
and  the  anti-trust  acts  of  1890  and  1916  are 
not  InoperatiTe  or  Invalid. 

[1,10]  The  first  objection  leveled  at  the 
acts  of  1800  and  1916  is  that  the  titles  there- 
to do  not  express  the  objects  thereof.  In  that 
the  titles  purport  to  legislate  with  regard 
only  to  unlawful  restraints  of  trade,  whereas 
the  acts  themselves  embrace  "all"  restraints 
of  trade,  whether  lawful  or  nnlawfol;  and 
therein  the  said  titles  of  the  acts  violate  ar* 
tide  31  of  the  Constitution  Dt  Loidalana,. 
which  provides  that: 

"Every  law  enacted  by  the  Qeneral  Assembly 
shall  embrace  but  one  object,  and  that  shall  be- 
expressed  in  ite  title." 

The  article  of  the  Oonstitntlon  Just  quoted 
makM  the  tttla  of  the  a(^  a  mj  InvortaiU. 
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part  of  tbat  Instromeiit;  and,  when  tbe  title 
provides  against  unlawful  restraints  and 
monopolies,  and  the  body  refers  to  "every 
contract  combination  In  tlie  form  of  trusts, 
or  conspiracy,  In  restraint  of  trade  or  com- 
merce, or  to  fix  or  limit  tbe  amount  or  quan- 
tity of  any  article  commodity  or  merchan- 
dise to  be  mannjFaetnred,  mined,  produced  or 
sold  In  this  state,"  as.  b^ug  Illegal,  It  la 
clear  tbat  only  unlawful  acts  In  restraint  of 
trade  are  declared  to  be  Illegal,  and  punished 
in  tbe  manner  Indicated  In  the  act 

Judge  Cooley,  in  tbe  seventh  edition  of  his 
work  on  Cbnstitutlffual  limitations  (page  89 
et  seq.),  lays  down  the  rule  of  construction  <st 
statutes  and  CJonstltutloBs  In  ttie  followtng 
language: 

"The  object  of  construction,  as  applied  to  a 
written  Constitution,  is  to  give  effect  to  the  in- 
tent of  the  people  in  adopong  it  In  the  case 
of  an  written  laws  It  is  the  mtent  of  the  law- 
giver that  1b  to  be  enforced.  But  this  Intent  is 
to  be  found  in  the  instrumeDt  itself.  It  is  to 
be  presumed  that  language  has  been  employed 
iHth  suffident  precision  to  convey  it  and,  unless 
examiaation  demonstrates  that  the  presumption 
does  not  bold  good  in  the  partieular  case,  noth- 
ing will  remain  except  to  enforce  it.  'Where  a 
law  Is  plain  and  onambiffuous,  whether  it  be 
ocpreased  in  general  or  limited  terms,  the  Leg- 
islature sbouKl  be  intended  to  mean  what  they 
have  plainly  expressed,  and  conseoueDtly  no 
room  Is  left  for  construction.'   Possible  or  even 

grobable  meanings,  when  one  is  plainly  declared 
I  the  instrument  Itself,  the  courts  are  not  at 
liberty  to  search  for  elsewhere. 

"Whether  we  are  considering  an  a|creement  be- 
tween parties,  a  statute,  or  a  Constitution,  with 
a  view  to  its  interpretation,  tbe  thing  wbich  we 
are  to  seek  is  the  thought  which  it  expresses. 
To  ascertain  this,  the  first  resort  In  all  cases  is 
to  the  natural  signification  of  the  words  employ- 
ed, in  the  order  of  grammatical  arrangement  In 
which  the  f  ramers  of  tbe  Instrument  have  placed 
them.  If,  thus  regarded,  the  words  embody  a 
definite  meaning,  which  involves  no  absurdity 
and  no  contradiction  between  difFerents  parts  of 
Uie  same  writing,  then  that  meaning,  apparent 
on  the  face  of  the  instrument,  is  the  one  which 
alone  we  are  at  liberty  to  say  waa  intended  to  be 
conveyed.  In  snch  a  case  Uiere  Is  no  room  for 
coDBtruction.  That  which  the  words  declare  is 
the  meaning  of  the  Instrument  and  neither 
courts  nor  Legislatures  have  a  right  to  add  to  or 
take  away  fran  tihet  meaning." 

The  title  to  Act  No.  8S  was  adopted  at  tbe 
same  time  that  sections  1,  2,  and  3  were 
adopted,  and  they  were  adopted  as  a  whole. 
Tbe  sections  are  c(matnied  with  tbe  title  to 
set  at  tile  Intention  and  action  ot  the  Leglala- 
tore. 

**It  is  therefore  a  very  proper  rule  of  construc- 
tion that  the  whole  is  to  be  examined  with  a 
view  to  arriving  at  the  tme  intention  of  each 
part ;  and  this  Sir  Edward  Coke  regards  as  the 
most  natural  and  genuine  method  of  expounding 
a  statute.  If  any  section  of  a  law  be  Intricate, 
obecure,  or  doubtful,  the  proper  mode  of  dis' 
covering  its  tme  meaning  is  by  comparing  it 
with  the  other  sections,  and  finding  out  the 
sense  of  one  clause  by  the  words  m  obrious  in- 
tent of  another.  And  In  making  tills  nnapari- 
son  it  is  not  to  be  supposed  that  any  words  have 
been  employed  without  occasion,  or  without  in- 
tent that  they  should  have  effect  as  part  of  the 
^w.  Tlie  rule  applicable  here  is  that  effect  is  to 
be  given,  if  possible,  to  the  whole  instrument, 
and  to  every  section  and  clause.  If  different 
portions  seem  to  omfllet  the  courts  must  bar- 
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monixe  them,  if  practicable,  and  must  lean  in  fa- 
vor of  a  ctmstroction  which  will  render  every 
word  operative,  rather  than  one  which  will  mako 
some  words  idle  and  nugatory.   •   •  • 

"In  interpreting  clauses  we  must  presume 
the  words  liave  been  employed  In  their  natural 
and  ordinary  meaning  am  Marshall,  C.  J.,  says: 
'The  framers  of  the  Constitution  and  the  people 
who  adopted  it  "must  be  understood  to  have  em- 
ployed words  in  their  natural  sense,  and  to  have 
intended  what  they  have  said."  This  is  but  say- 
ing that  no  forced  or  unnatural  construction  Is 
to  be  put  upon  their  language.' "  Oooley,  p.  91. 

"We  are  not  to  import  difficulties  into  a 
Constitution  by  a  consideration  of  extrinsic  facts 
when  none  appear  upon  its  (ace.  If,  however,  a 
difficulty  really  exists,  wbidi  an  examination  of 
every  part  of  tbe  instrument  does  not  enable  us 
to  remove,  there  are  certain  extrinsic  ways 
which  may  be  resorted  to,  and  which  are  more 
or  less  satisfactory  in  tiie  light  they  affoid. 
Among  these  aides  is  a  e<mtemplatIon  of  the  otn 
ject  to  be  aoeomplished  or  tiie  mischief  designed 
to  be  remedied  or  guarded  against  by  Uie  clause 
by  which  the  ambiguity  is  met  with.  'When  we 
once  know  the  reason  which  alone  determined 
the  will  of  tbe  lawmakers,  we  ought  to  Inter- 
pret and  apply  the  words  used  in  a  manner  salt- 
able  and  consonant  to  that  reason,  and  as  will 
be  best  calculated  to  effectuate  the  intent  Great 
caution  should  always  be  observed  in  the  appli- 
cation of  this  role  to  particular  giv«i  cases; 
that  is,  we  ought  always  to  be  certain  that  we 
do  know,  and  have  actually  ascertained,  the 
true  and  only  reason  whldti  Induced  the  act 
It  is  never  allowable  to  indulge  in  vague  and 
uncertain  conjecture,  or  in  supposed  reasons  and 
views  of  the  framm  of  an  act.  where  there  are 
none  known  with  any  degree  of  certainty.'  The 
prior  state  of  the  law  wiU  sometimes  furnish  the 
clew  to  the  real  meaning  of  the  ambiguous  provi- 
sion, and  it  is  especially  important  to  look  Into 
it  if  the  Constitution  Is  the  successor  to  another, 
and  In  the  particular  in  question  essential  chang- 
es^have  apparently  been  made."    Gooley,  p. 

The  intent  of  the  Legislature,  as  expressed 
In  tbe  title  to  tbe  act  under  consideration, 
Is  to  protect  trade  against  unlawful  restraint 
and  monopoly;  and,  as  these  unlawful  re- 
straints and  monoiwlles  have  been  known  to 
exist  from  time  Immemorial,  and  as  this  rea- 
son is  that  which  exiated  for  tbe  passage  of 
the  act,  the  construction  tbat  only  unlawful 
acts  are  referred  to  In  tbe  body  of  tbe  act  is 
certain. 

[1 1  ]  The  next  objection  to  the  act  is  that  U 
the  language  thereof  be  construed  to  embrace 
only  unlawful  restraints  of  trade,  then  that 
It  violates  article  8  of  the  Constitution,  in 
that  It  does  not  define  what  constitutes  an 
unlawful  restraint  of  trade,  and  tbe  courts 
are  without  power  to  supply  such  definition 
without  violating  articles  10,  10,  17  and  21 
of  tbe  Constitution. 

Article  10  of  tbe  Constitution  provides  that 
the  accused  in  all  criminal  prosecutions  shall 
be  Informed  of  tbe  nature  of  the  accusatltHi 
against  him ;  and  It  Is  argued  tbat  Act  No. 
86,  at  present  under  consideration,  does  not 
define  the  crime  or  offense  cdUuved  against 
this  defendant   It  provides: 

"That  every  contract  combination  In  the 
form  of  trust,  or  conspiracy,  in  restraint  of 
trade  or  commerce  or  to  fix  limit  the  amoimt 
of  quantity  of  any  article,  commodity  or  mer- 
chandise to  be  manufacturedt  mined,  produced 
or  wo)A  in  this  state  is  hvttjsg  dedaxed  Illegal. 
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"Sec.  2.  niat  eror  person  who  shall  make 
any  wnch  contract,  or  wgage  in  any  such  com- 
binatiim,  or  ctmapiracy,  shall  be  deemed  guilty 
of  a  miBdeiaeaiior,  and  on  conviction  thereof, 
shall  be  punished  by  fine  not  exceeding  five 
thousand  dollars,  or  by  imprisonment  not  ex- 
ceeding one  year,  or  by  both  of  said  punish- 
ments, in  the  discretion  of  the  court. 

"iSec.  3.  That  every  person  who  shall  monop- 
oUze,  or  attempt  to  monopolize  or  combine,  or 
conspire  with  any  other  person  or  persons,  to 
monopolise  any  part  of  the  trade  or  commerce 
within  the  limits  of  this  state,  shall  be  de«ned 
guilty  of  a  misdemeanor,"  and  on  conviction 
shall  be  punished  in  the  manner  indicated  in 
section  2. 

The  offense  Is  clearly  defined  In  the  sections 
of  the  act  The  words  used  therein  are  sim- 
ple and  definite  In  their  meaning.  In  con- 
struing ConstltntloDB  and  statutes  the  courts 
cannot  forget  the  well-trnderstood  meaning  of 
words  and  phrases  whl<^  have  long  been  in 
use;  and  these  meanings  will  be  attributed 
to  the  words  used  in  the  statute.  Cvery  con- 
tract between  Individuals  and  cwporatjons 
which  is  made  in  restraint  of  trade  or  com- 
merce, every  comblnatlcoi  in  the  form  of  trust 
or  conspiracy  in  restraint  of  trade  or  com- 
merce, or  any  other  form  of  trust  or  con- 
spiracy to  limit  the  amount  or  quantity  of 
any  article,  commodity,  or  merchandise  to  be 
manufactured,  mined,  produced,  or  sold  in 
this  state,  is  declared  to  be  illegal.  Bvery 
person  or  corporation  charged  vrtth  doing 
any  one  or  all  of  these  acts  in  restraint  of 
trade,  after  hearing  and  trial,  may  be  con- 
victed under  the  act  as  having  been  guilty  of 
a  misdemeanor  I  and  may  be  punished. 
The  statute  is  clear  in  its  Intent  SJid  mean- 
ing ;  and  one  charged  under  the  terms  thereof 
is  fnUy  informed  ns  to  the  nature  and  cause 
of  the  accusation  against  htm. 

The  other  articles  of  the  Constitutlw,  Nos. 
16, 17,  and  21,  refer  to  the  three  departments 
of  the  government  and  the  respective  duties 
and  functions  attaching  to  each.  As  we  have 
seen  that  the  Legislature  has  clearly  defined 
the  misdemeanor  which  might  be  charged  un- 
der Act  No.  86  of  1890,  it  Is  unnecessary  to 
discuss  these  articles. 

The  last  objection  to  the  act  is  that  It  does 
not  apply  to  corporations.  This  may  be  true, 
but  the  act  nevertheless  provides  against 
every  unlawful  contract,  combination,  etc.,  in 
restraint  of  trade  or  commerce;  and  It  has 
therefore  been  unlawful  for  any  person,  natu- 
ral or  artiflcial,  to  do  any  of  the  acts  therein 
enumerated  In  restraint  of  trade  or  commerce. 

Defendant  next  urges  that  no  cause  of  ao- 
tion  Is  shown  In  the  petition  under  article 
190  of  the  Constitution  of  1913.  ObJectlMi 
Is  here  made  to  the  general  language  used 
in  the  article,  which  defendant  contends 
makes  it  unlawful  for  corporations  to  com- 
bine and  to  effect  monopolies,  etc.  It  Is  quite 
clear,  as  has  been  seen  In  considering  the  act 
of  1S90,  that  the  Intention  was  to  punish  un- 
lawful acts  in  restraint  of  trade,  and  not  law- 
ful acts  which  operated  as  monopolies,  etc. 

[1 2, 13)  It  is  next  urged  that  the  terms  of 
said  article  of  the  CoDstltutl«i  are  prospec- 
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tlve,  and  have,  and  can  be  held  to  have,  no 
retrospective  effect  or  ex  poet  facto  aK>Uca- 
tlon,  and,  as  the  petition  alleges  that  the 
acta  said  to  have  been  committed  were  com- 
mitted prior  to  the  adoptlwi  ot  artl<de  180 
in  1913,  that  the  remedy  prescribed  in  said 
article  cannot  be  enforced  against  it  It  has 
Just  been  held  that  the  acts  complained  of 
In  the  petition  of  the  state — ^that  Is,  those 
acts  subsequent  in  date  to  the  passage  of 
Act  No.  86  of  1890— are  violative  of  the  terms 
of  that  act;  that  they  are  illegal,  and  were 
Illegal  at  the  time  of  their  commlsBion.  The 
remedies  provided  for  in  the  article  of  the 
ConstltutiMi  may  dearly  be  applied  by  the 
state  in  the  proaecution  of  this  defendant,  or 
for  the  forfeiture  of  charters  of  off  ending  cor- 
porations incorporated  under  the  laws  o£  the 
state,  and  tor  the  oorter  from  tlie  state  of  a 
foreign  corporation. 

Article  190  of  the  Ckmstltntion  and  the 
anti-trust  act  trf  1016  give  relief  by  injunction 
or  other  legal  proceeding,  and  defendant 
pleads  that  su<di  relief  is  in  violation  of  Its 
property  rights.  The  Constitution  and  the 
acts  of  the  Legislature  provide  for  the  Issu- 
ance of  the  writ  of  injunction,  In  the  discre- 
tion of  the  court,  "because  of  Irr^Arable  in- 
Jury  to  the  public  interests,"  and  the  issuance 
of  an  tnjimction  has  always  been  a  form  of 
procedure  In  the  courts  of  the  state  upm 
proper  showing  being  made.  The  writ  <3t  In- 
junction is,  like  those  for  attachmoit,  aeqnes- 
tratloD,  etc.,  a  oonservatiTe  writ;  and  any 
one  of  these  writs  may  be  issued  by  the  court, 
in  the  exercise  of  a  sound  discretion.  If  a 
preliminary  injunction  were  to  Issue  on  the 
allegation  of  the  state  that  the  defendant 
corporation  was  bankrupt,  or  had  abandoned 
its  pr(^rty,  or  had  been  cmtvlcted  in  the 
criminal  conrt  at  violating  the  antl-tmst  laws 
of  thla  stat^  a  preliminary  lnjunctl<m  might 
probably  issue.  And  d^mdant  In  its  brief 
says: 

"It  is  freely  conceded  that  a  law  may  validly 

provide  for  the  issuance,  at  any  lta$e  (rf  the 
proceedings,  of  an  injunction  to  restram  or  pre- 
vent the  continuance  of  unlawful  acts;  in 
which  case  the  particular  unlawful  acts  bdng 
done  or  threatened  to  be  done  must  be  specified. 
The  person  so  enjoined  la  In  such  case  advised 
as  to  what  he  may  not  lawfully  do  under  tite 
court's  order.** 

And  again: 

"It  is  plain  that,  if  a  violation  or  violations 
of  the  law  be  charged  against  a  sugar  refiner, 
the  continuance  of  the  illegal  act  or  ccndiKt 
may  be  fully  and  completely  suQpoided  pm- 
dente  lite  by  an  injunction  against  the  dt^ng  of 
the  specific  Illegal  acts." 

And  that  is  all  that  the  ConstltuUcm  and 
the  act  of  191B  authorize  to  be  done  In  the 
way  of  Issuing  a  preliminary  injunctloa 

The  Judgmait  of  the  district  court  over- 
ruling the  exception  of  no  cause  of  action  to 
the  petition  of  the  state  for  ouster  and  a 
definitive  injunction  Is  sustained. 

Turning  now  to  a  further  consideration 
of  that  portion  of  the  petition  whidi  ii^- 
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Tidves  the  aK>Ilcation  for  a  preliminary  In- 
junction or  writ  ot  sequestration  against  de- 
fendant, and  the  appointment  of  a  receiver  in 
Umlne,  in  wMcb  plaintiff  seeks  to  take  pos- 
session of  defendant's  property  and  business 
before  a  judgment  of  ouster  has  been  ren- 
dered, and  which  Is  covered  by  a  separate 
exception  by  defendant  and  a  s^arate  Judg- 
ment, frwn  which  the  state  appeals,  we  fail 
to  find  sufliclent  eUegatloiia  In  the  petition  for 
such  relief. 

The  act.  In  section  8,  provides  a  mode  of 
relief  for  persons,  firms,  corporatl<HiB,  or  as- 
sociations which  may  have  suffered  loas  oz 
damage  by  violations  of  the  act 

Under  act  11  of  191S,  p.  23,  a  preliminary 
injunction  may  iasne,  on  petition  of  the  state, 
In  case  of  irreparable  Injury  to  the  public 
interest;  and  the  state  has  not  shown  irrep- 
arable injury  to  the  public  interests. 

The  petitions  do  not  show  a  cause  of  action 
for  the  issuance  of  a  preliminary  injunction 
or  tor  a  writ  of  sequestration;  and,  as  the 
appointment  of  a  receiver  depends  upon  the 
issuance  of  an  Injunctlcm,  no  cause  of  action 
ie  shown  (or  them. 

It  ia  therefore  ordered,  adjured,  and  de- 
creed that  the  two  interlocutory  Judgments 
appealed  from  In  this  case  be  amended  by 
striking  from  the  record  the  printed  volumes 
In  the  case  of  the  United  States  of  America 
V.  The  American  Sugar  Refining  Company 
and  Others,  pending  in  the  District  Court  of 
the  United  States  for  the  Southern  Watrlct 
of  New  York  in  the  Second  Circuit,  and,  as 
thus  amended,  the  two  judgments  are  af- 
firmed ;  costs  of  appeal  to  be  paid  by  the  state. 

OUnsUL,  J.  I  ccmcnr  in  tlie  fraegolng 
decree,  excc^  In  so  tar  as  It  orders  the  record 
In  the  case  of  the  United  Stataa  v.  Amwlean 
Sugar  Refining  Conqmny  et  aL  atrickeD 
from  the  record  in  this  caoe,  and  in  so  fitr  as 
It  holds  that  the  state's  petitions  do  not  dls- 
doae  a  canse  of  aetton  for  a  preliminary  in- 
junction. 

The  dei^Ddant  ia  not  nqnired  1^  law  to 
answer  separately  each  and  every  allega- 
tion «  paracraph  contained  In  the  docu- 
ments annexed  to  the  petition.  It  is  only 
required  to  answer  the  auctions  in  the  peti- 
tion in  support  of  which  the  doruments  are 
annexed  and  referred  to. 

In  support  of  the  demand  for  a  prelim- 
inary injunction,  the  state  has,  in  my  opin- 
ion, alleged  irreparable  injury  to  the  public 
interests.  The  people  of  this  state  may  not 
all  be  Interested  in  the  price  of  raw  sugar, 
but  they  are  all  Interested  in  the  price  of 
refined  sugar.  The  question  whether  the 
court  should  apply  such  a  drastic  remedy 
after  bearing  on  the  rule  to  show  cause  be- 
fore a  full  hearing  on  the  merits  of  the  case 
is  not  before  us  on  this  appeal.  The  ques- 
tion presented  is  whether  the  civil  district 
conrt  has  authority  in  law  to  grant  the  re- 
lief it  the  auctions  of  the  state's  petitions 
are  tme. 


(ISSLa.) 

Nob.  20829,  21467. 
COLONIAL  TRUST  CO.  v.  ST.  JOHN  LUM- 
BER GO. 

(Suprane  Conrt  of  Loaiaiana.  Feb.  7,  1910. 
Reheating  Denied  March  6.  1916l) 

(Syllabut  hy  the  OourtJ 

GOBPOBATEONB  «=>482(5)— MOBTGAOES— FOBE- 
CIASUBK — DeOLABATIOH  OF  MATUBITT  BT 
TBtlSTBE— PbOOF  BT  RXOITAU  OF  WXTTraif 
INSTBUUBHT. 

Where  the  trustee  sued  out  executory  pro- 
cess to  enforce,  by  a  cash  sale,  a  mortgage  and 
pledge  to  secure  the  payment  of  aerial  bonds  due 
and  to  become  due,  and  the  petition  alleged  that 
all  the  bonds  had  become  due  by  virtue  of  a  dec- 
laration made  to  that  effect  by  the  trustee,  pur- 
suant to  a  stipulation  in  the  authentic  act  of 
mortgage,  held,  that  such  declaration  was  auffi- 
ciestly  proven  by  the  recitals  of  a  written  in- 
strument, issued  under  the  corporate  seal  and 
signed  by  the  vice  president  and  secretary  ctf 
the  plaintiff  corporation,  and  attadied  to  the  pe* 
titiou  of  the  trustee  for  executory  process,  au- 
thentic evidence  of  the  declaration  being  impoa* 
sible  from  the  nature,  of  the  case. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  I  1870;  Dec  Dig.  *=482(6).] 

Appeals  from  Eighth  Judicial  District 
Court,  Parlab  ot  Franklin;  B.  J.  Wilson. 
Judge. 

Action  bgr  the  Colonial  Trust  Company, 
trustee,  against  the  St  John  Lumber  Com- 
pany. From  an  order  ot  s^zure  and  sale, 
defendant  and  certain  alleged  stoekholdera 
and  unsecured  creditors  appeal.  Affirmed. 

Smith  &  McGregor,  of  Rayvllle,  and  J. 
Zach  Spearing,  of  New  Orleans,  for  defend- 
ant, appellant  Farrar,  Jonas,  Goldsboroogh 
A  Goldberg,  of  New  Orleans,  for  appellee 

LAND,  J.  ^e  two  appeals  are  from  the 
same  order  of  seizure  and  sale.  The  first 
was  taken  by  the  defendant  and  the  other 
by  alleged  stockholders  and  unsecured  cred- 
itors. 

In  May,  1909,  the  defendant  company  by 
notarial  act  mortgaged  and  pledged  all  of  Its 
property  to  the  plaintiff  company,  as  trus- 
tee, to  secure  the  Issue  of  350  (6  per  cent) 
coupon  bonds  of  $1,000  each,  divided  as  to 
maturity  Into  12  series,  due  at  various  dates 
from  May  1,  1912,  to  May  1, 1923. 

The  27  bonds  due  May  1,  1912,  were  paid. 
Of  the  27  bonds  due  May  1,  1913,  only  9 
were  paid. 

On  April  17,  1914,  the  tmstee  notified  the 
defmdant  that  at  the  request  of  more  than 
25  per  cent,  of  the  bonds  outstanding  it 
bad  declared  the  whole  of  the  principal  on 
said  bonds  due. 

On  April  29,  1914,  the  plaintiff  sued  oat 
the  present  executory  proceedings.  To  the 
petition  of  the  trustee  was  annexed  a  cer- 
tified copy  of  the  original  act  of  mortgage, 
and  289  of  the  unpaid  bonds,  with  interest 
coupons  thereto  attached.  To  the  petition 
was  also  attached  the  notice  of  April  17, 
1914,  above  mentioned,  under  the  corporate 
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seal,  and  signed  by  the  vice  ivestdent  and 
secretary  of  the  plaintiff  company.  The  peti- 
tion was  also  verified  by  the  oath  of  G.  S*- 
Babcock,  who  swore  that  he  was  the  duly 
authorized  agent  of  the  plaintiff  company. 

The  contract  of  mortgage  and  pledge  was 
made  between  the  president  of  the  defendant 
company,  duly  authorized,  and  the  vice  presi- 
dent of  the  plaintiff  company  called  the  "trus- 
tee." 

Each  bond  was  made  payable  unto  the 
bearer,  or  If  registered,  to  the  registered 
holder  thereof,  at  the  office  of  the  plaintiff 
company. 

It  was  stlpnlated  that.  In  case  of  any  de- 
fault In  the  payment  of  Interest  or  principal 

on  the  bonds: 

"Then  and  Id  every  ancb  case  the  trustee  may, 
and  1£  so  requested  by  the  holders  of  twenty-five 
@&%)  per  cent.  In  amount  of  the  bonds  then  out- 
standii^,  shall  declare  the  principal  of  the  bonds 
hereby  secured,  and  then  outstanding,  due  and 
payable  forthwith ;  and  upon  any  such  declara- 
tion the  same  shall  become  due  and  payable 
forthwith,  anything  in  this  act  of  mortgage  and 
pledge,  or  in  said  bonds  to  tbs  cwtrary  not- 
withstanding." 

It  was  farther  stipulated  that  In  case  of 
such  declared  default,  the  defendant  com- 
pany shonld,  on  the  demand  of  the  trustee, 
forthwith  surrender  unto  him  all  and  singu- 
lar the  property  mortgaged  or  intended  to  be 
mortgaged,  with  the  r^ht  to  enter  thereon 
and  to  take  exclusive  possession  thereof,  with 
or  without  process  of  law,  and  with  the  pow- 
er to  manage  and  administer  tbe  same  in  the 
interest  of  ttie  bondholders. 

It  was  farther  provided  that  the  principal 
of  tbe  bonds  having  become  due,  or  having 
been  made  due  as  above  stated,  the  trustee 
In  its  discretion  might  take  possession  of, 
and  shonld  if  so  required  in  writing  by  the 
holders  of  26  per  cent  of  the  bonds  then 
ontBtandlng  and  unpaid,  proceed  through 
conrt  to  have  the  property  sold  at  public  auc- 
tion In  one  lot  to  the  hlgb^t  bidder  in  the 
dty  of  Wlnnsboro,  La.,  after  such  notice  and 
upon  such  terms  as  the  law  provides;  or 
the  trustee  might  proceed  to  protect  and  en- 
force its  rights  and  the  rights  of  the  bond- 
holders by  suit  or  foreclosure  "as  the  trustee 
b^g  advised  by  counsel  in  law  shall  deem 
most  effectoal  to  protect  and  oiforce  the 
rights  aforesaid" ;  and  the  section  concludea 
as  follows: 

"And  it  shall  be  legal  for  the  trustee,  and  the 
lumber  company  does  hereby  authorize  the  trus- 
tee, or  in  the  event  of  its  refusal  to  act,  the  hold- 
er or  holders  of  any  of  the  bonds  hereinbefore 
described,  or  any  of  them,  to  cause  all  and  sin- 
gular the  hereinbefore  described  mortgaged  and 
pledged  property  to  be  seized  and  wiA  under  ex- 
ecutory process  issued  by  any  competent  court 
ndthout  appraisement  to  the  highest  bidder  for 
cash.** 

Def^ants'  counsel  In  their  brief  contend 
that  there  is  no  authentic  evidence  In  the 
record  that  the  holders  of  26  per  cent  in 
amount  of  tbe  bonds  then  outstanding  re* 
quested  tbe  trustee  to  declare  the  principal 
«f  the  nnmatnred  bmds  to  be  due  and  pay- 


able. The  answer  is  that  the  act  In  express 
terms  authorize*  the  tmstee  to  make  such 
a  declaration  at  its  discretion,  and  require* 
the  trustee  to  declare  such  bonds  due  and 
payable  if  so  requested  1^  the  holders  of  25 
per  cent  in  amount  of  the  outstanding  bonds. 

Defendant's  counsel  further  contend  that 
there  Is  no  authentic  evidence  that  the  trus- 
tee was  required  in  writing  by  the  holders  of 
25  per  cent  in  amount  of  tbe  bonds  then 
outstanding  and  unpaid  to  proceed  through 
the  court 

The  answer  Is  that  under  the  express 
terms  of  the  act  of  mortgage,  the  trustee 
was  also  authorized  to  proceed  by  suit  or 
foreclosure,  as  advised  by  counsel;  Snd  the 
lumber  company  itself  specially  authorized 
the  trustee  or  the  holders  of  any  of  the 
bonds  to  cause  the  mwtgaged  and  pledged 
property  to  be  seised  and  sold  under  ezeca- 
tory  procesa 

It  Is  next  objected  that  the  letter  or  no- 
tice of  April  17,  1914,  addressed  to  the  de- 
fendant company,  does  not  furnish  authentic 
evidence  of  the  facts  therein  recited.  The 
letter,  or  notice  itself,  declared  all  the  then 
outstanding  bcmds  to  be  due  and  payable, 
and  demanded  possession  of  the  mortgaged 
and  pledged  property  pursuant  to  the  terms 
of  the  contract  The  trust  deed  does  not  pre- 
scribe any  form  or  mode  of  declaration,  or 
for  notice  of  the  same  to  the  defendant  com- 
pany. Hence  the  declaration  In  question 
might  have  been  made  by  words  or  1^  writ* 
ings  of  any  kind.  An  authentic  act,  as  re- 
lates to  contracts,  is  that  which  has  been  ex- 
ecuted before  a  notary  public  or  other  officer 
authorized  to  execute  such  functions,  in 
presence  of  two  competott  witnesses,  and 
of  three,  if  a  party  be  blind,  a  O.  art  2234. 
Such  an  act  must  be  passed  In  tbe  presence 
of  the  parties,  and  by  them  signed  In  the 
presence  of  the  witnesses  and  tiie  notary. 
Executory  process  is  based  on  acts  of  this 
kind  which  import  a  confession  <^  Judgment 
In  matters  of  privily  and  mortgage.  O.  P. 
art  788. 

Now,  bow  could  the  dedaratUm  in  ques- 
tion, unilateral  in  its  natnre,  have  been  made 
to  appear  ^  an  authentic  act  as  defined  in 
our  Codes?  The  notice  given  to  the  defend- 
ant was  under  the  corporate  seal  and  wu 
signed  by  the  vice  president  and  secretary  of 
the  corporation.  A  c(»porate  act  so  verified 
makes  prima  fade  proof  of  the  facts  redt- 
ed,  but  is  not  an  authrattc  act  See  Inter- 
state Trust  &  Bank  Oa  r.  Powell  Bros.  A 
Sanders  Co.,  126  La.  25,  B2  South.  179.  An 
acknowledgment  of  the  notice  before  a  notary 
and  two  witnesses  would  not  have  converted 
the  notice  into  an  authentic  act  Baker  v. 
Baker,  126  La.  974.  62  South.  116.  Aa  the 
deed  of  trust  required  no  particular  form  or 
proof  of  the  declaration  in  question,  and  as 
authoitlc  evidence  of  the  action  of  the  cor- 
poratlon  in  the  premises  was  impossible  from 
the  natnre  of  the  caae^  we  are  of  opinion  that 
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the  notice  as  given  under  tbe  seal  ot  the 
corporatkm  was  snffldent.  O.  P.  art  782; 
Oarland,  note  T. 

The  bonds  sned  on  were  payaUe  at  the  of- 
fice of  the  trustee,  and  therefore  It  was  not 
necessary  to  demand  payment  of  lumber  com- 
pany, or  to  give  It  notice  of  Its  own  de- 
fault. 

We  may  add  that  as  a  portion  of  the  bonds 
were  past  doe,  the  writ  was  not  prematnrely 
Issued,  erm  from  defendant's  standpoint 
See  PoionUh  t.  Alvaham,  44  La.  Ann.  188. 
10  South.  876. 

Judgment  affirmed,  at  costs  at  appelluits. 


(1S8  La.) 

^  ^  No.  21894. 

GLABKB  T.  NATAL. 
(Sapreme  Court  of  Loui^aua.   Feb.  21^  1816.) 

{ByUahut  hjf  ih*  Court.) 

1.  Homestead  «=s>46— Bxoiotbt  ot  Dmusa- 

TION— CONBTTTUTlOirAI.  LAW. 

Act  No.  114  of  1880,  reqairing  the  registry 
of  a  declaration  of  the  homestead  exemptiou  un- 
der the  Constitation  of  1879,  remained  In  force 
In  the  parish  of  Orleans  under  the  Constitntioiw 
of  1888  and  191S. 

[Ed.  Note.— For  other  casea,  lee  Homestead, 
Cent  Dig.  {  63 ;  Dec  Dig.  4es»46.] 

2.  HowEsncAD  ^S956— Bsmmoii— Bbgibibt 

OF  Declaration. 

The  right  to  acquire  the  homestead  exemp- 
tion, by  recording  the  declaration  required  hy 
law,  is  not  itself  an  exempti<m  and  does  not 
affect  the  rights  of  those  who  become  creditors 
of  the  owner  of  tihe  homestead  before  the  regis- 
try of  the  declaration. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  H  77-80;  Dec.  Dig.  «»G6.] 

8.  Ouabdian  akd  Wasd  «s»130— Ttttobship 

— PBTmOW— PaBTIES— EXBODTOBT  PBOCEKD- 

inoB. 

One  who  sues  individually  and  as  tutrix  of 
her  minor  children  to  enjoin  a  seizure  and  sale, 
without  stating  the  names  of  the  children,  nor 
their  interest  in  tbe  property,  and  without  pr^ 
Ing  that  their  claims  be  reco^iied,  does  not  db- 
close  a  cause  or  right  of  action  In  their  behalt 

W'Ed.  Not& — For  other  cases,  see  Guardian  and 
ard.  Ceat  Dig.  ||  4«»-448;  Dec.  Dig. 
180.] 

Appeal  from  GItU  District  Ctnirt,  Parish  of 
Orleuis ;  Portmr  Parker,  Judge. 

Suit  by  Hr&  UlUan  tCTons  GUrke  against 
Ifirs.  lAaUb  Natal  to  foreclose  mortgage  by 
ttxecntory  process.  An  Injunction  was  sued 
out  by  Mrs.  Natal,  and  from  a  judgment 
dissolving  the  Injunction,  she  appeals.  Af- 
firmed. 

J.  B.  Bosser,  3t.,  of  New  Orleans,  for  ap- 
pellant   Henry  L.  Sar^.  of  New  Orleans, 

for  appellee. 

O'NIELL,  3.  The  defendant  appelant 
purchased  from  the  plaintiff  a  certain  lot  of 
ground  on  Bandin  street  in  New  Orleans  for 
12,600,  giving  her  promissory  note  for  the  pur- 
chase price,  secured  by  a  vendor's  Uen  and 
special  mortgage  on  the  property.  In  the 
act  of  sale,  she  also  mort«»ged  a  lot  <ai  Sal- 


cedo  street  as  addltlMial  securi^  for  the 
payment  of  the  note.  The  note  was  not  paid 
at  maturity,  and  the  plaintiff  proceeded  to 
foreclose  her  mortgage  by  executory  pro- 
cess, cauBli^  both  lots  to  be  selaed  and  ad- 
votlsed  for  sale.  Tbe  d^endant  Individual- 
ly and  as  natural  tutrix  of  her  mlnra-  <dill- 
dren,  filed  a  petition,  praying  that  the  idaln- 
tiff  and  the  sheriff  be  enjoined  from  selling 
the  property  on  Salcedo  street,  and  the  pre- 
liminary writ  of  lnjuncti<xi  issued.  The  de- 
fendant alleged  in  her  petition  for  Injunction 
that  the  property  had  been  purchased  by  her 
husband  during  the  existence  of  the  commu- 
nity of  aoijuets  and  gains,  and  that  since  his 
death,  die  and  their  children  had  owned  It  In 
Indlvlslon.  She  alleged  that  She  was  ther^(»e 
tbe  head  of  the  family,  having  tbe  minor  chil- 
dren dependent  upw  her  for  support ;  that  she 
and  th^  resided  on  the  property,  whldi  was 
their  homestead  bona  fide,  and  which  she  and 
they  owned  In  Indlvlaltm.  She  alleged  that 
she  had  had  a  declaration  of  tbe  homestead 
exemption  recorded  in  tbe  mortgage  office 
as  required  by  the  Constitution  of  this  state. 
She  did  not  state,  in  her  p^tt<m,  the  date 
of  registry  of  the  declaration  of  the  alleged 
homestead  exemption,  but  the  document  an- 
nexed to  her  petition  shows  that  It  was  re- 
corded after  the  sheriff  had  sdzed  the  prcqn 
erty  in  these  executory  proceedings.  Tbe 
defendant  prayed,  individually  and  as  natu- 
ral tutrix,  that  the  plaintiff  and  the  sheriff 
be  enjoined  from  selling  the  property,  that 
judgment  be  rendered  in  her  favor,  individu- 
ally and  in  her  representative  c^dty,  rec- 
ognising the  homestead  exemption,  and  or- 
dering the  mortgage  canceled. 

The  plaintiff  in  the  executory  proceedings, 
defendant  In  Injunction,  filed  a  motion  to  dis- 
solve the  writ,  on  the  gToond  that  the  j>e- 
titlon  did  not  disclose  a  cause  action  for 
an  InJunctlwL 

The  district  judge  rendered  Jodgment.  dis- 
solving the  injunction,  reserving  to  the 
plaintiff  In  the  enentory  proceedings  her 
right  of  action  for  damages  for  the  unwar- 
ranted issuance  of  the  writ  Tbe  defendant 
in  tbe  executory  proceedings,  plaintiff  in  In- 
junction, has  appealed,  individually  and  as 
tutrix  <jt  her  childrra. 

Opinion. 

[1,  t]  Artlde  247  ftf  the  OoUBtltatlon  of 
1913  provides  that: 

"In  the  parish  of  Orleans,  the  homestead  (ex- 
emption) to  be  valid  shall  be  recorded  as  is  now 
OT  may  be  provided  by  law." 

nie  same  provision  was  made  in  the  Con- 
stitution of  189S,  wtddi  did  away  with  the 
requirement  of  registry  In  other  parishes. 
Act  Na  114  of  1880  declared  that  a  person 
claiming  the  homestead  exemption  provided 
In  articles  210  and  220  of  the  Constitution 
of  1879  was  required  to  record  a  declaration, 
sworn  to,  describing  the  property,  etc,  in  the 
mortgage  records  of  the  pariah  In  which  the 


4s>For  otbtr  mwh  sm  asms  topie  and  KBY-NDMBBB  in  aU  Ker-MumJMnd  DlcstU  sad  indsMs 


Digitized  by 


150 


71  SOUTHEBN  HEPOBTBB 


pn^erty  waa  sltnated.  The  provlsltms  of 
tbe  statute  ware  therefoie  retained  In  force 
In  the  pariah  of  Orleans,  by  the  Constitutions 
of  1888  and  1918.  There  is  no  homestead 
exemption  In  the  parish  ot  Orleans,  unless 
and  until  tbe  person  claiming  It  has  had  re> 
corded  the  declaration  required  by  law.  The 
rlg^t  to  acquire  the  exemption  by  recording 
the  declaration  Is  not  In  Itself  a  right  of 
exemption  from  seizure  of  the  homestead, 
and  It  cannot  affect  creditors  of  the  owner 
of  the  homestead  until  he  has  availed  him- 
self of  the  exranptloQ  by  recording  the  dec- 
laration, mie  defendant  in  this  case  had  no 
homestead  exemption  when  die  gave  the 
mortgage  on  her  home,  and  the  subsequent 
registry  of  her  dedaratltm  could  not  preju- 
dice tbe  rights  of  the  mortgagee.  To  hold 
otherwise  would  be  contrary  to  our  laws  of 
registry,  and  would  be  an  unreasonable  con- 
struction of  the  provisions  of  the  Constitu* 
tion  and  statute  on  the  subject 

[SI  The  appellant  contends  that  the  excep- 
tion of  no  cause  of  action  should  not  have 
been  maintained  entirely,  because,  as  tutrix 
of  her  minor  children,  she  had  the  right  to 
enjoin  the  sale  ot  their  Interest  In  the  pn^ 
erty.  This  would  be  true  If  she  had  made 
the  necessary  allegations.  But  she  did  not 
state  the  extent  of  her  children's  Interest, 
directly  nor  by  alleging  whether  her  husband 
had  left  other  children,  nor  did  she  state  the 
names  of  the  children  in  whose  behalf  she 
sued,  or  pray  that  their  interest  in  the  prop- 
erty be  recognized.  See  Dellsle  v.  Bourrl- 
Bgue,  105  La.  77,  29  South.  731,  M  U  R.  A. 
420.  The  Judgment  appealed  frran  goes  no 
further  than  to  disst^ve  the  preliminary  In- 
junction. The  Injnnctltm  suit  was  not  even 
dismissed.  Tbe  defendant,  as  tntrix  and  as 
a  plaintiff  In  Injunction,  may  renew  their 
demand  on  proper  allegations. 

The  Judgment  appealed  from  Is  affirmed,  at 
tbe  cost  of  the  ai^>eUaiit. 


(1S8  La.) 

No.  20414. 
MBBOIKB  v.  YAZOO  &  M.  Y.  B.  CO. 
(Supreme  Cooit  ot  Lonl^ana.   FelK  21,  19180 

(ByVdbtu  by  the  Court.) 

ETinxNOB  <t=9688— Pbobahvx  Bfetop— Phts- 
ICAL  Facts. 

Iq  an  action  for  damages  for  tbe  deatii  ot 
a  trespasser  on  a  railroad  track,  killed  by  a  fast 
passenger  train,  the  testimony  of  the  eo^eer, 
fireman,  and  station  agoit,  that  Um  deceased 
was  in  sadi  a  position  as  not  to  be  visible,  lo 
time  to  avert  tne  accident,  cannot  be  disregard- 
ed on  a  hypothesis  of  visibUitT,  based  on  the 
location  of  the  wound  on  the  nead  at  the  de- 
ceased. 

[Ed.  Note.— For  other  ease^  see  Bvidenoe, 
Cent  Dig.  I  2437;  Dea  Dig.  ^^SSB;  Wltusih 
es.  Gent  lAg,  |  1164.] 

Aj/^ml  from  Twmty-Elghth  Judicial  Dis- 
trict Court,  Parish  of  St.  J<dui  the  Baptist; 
Prentice  EL  Edrlngton,  Judge. 


Action  by  Mrs.  AUda  Merder,  wife  of  Oc- 
tave Landrean,  against  the  Yazoo  &  Missis- 
sippi Valley  Railroad  Company.  From  a 
Judgm«it  for  plaintiff,  defradant  api>eala. 
Reversed  and  dismissed. 

Hunter  0.  Leake,  Qustave  Lemle,  and  Arthur 
A.  Moreno,  all  of  New  Orleans  (Blewett  Lee. 
of  CUcago,  la,  and  C.  N.  Burch  and  H.  D. 
Minor,  both  of  Memphis,  Tom.,  of  counsel), 
for  appellant  Prentice  B.  Edrbigtim,  Jr.,  of 
New  Orleana,  for  appellee. 

LAND,  J.  Plaintiff  sued  the  defendant  for 
116,000  damages  for  the  death  of  her  hus- 
band, alleged  to  have  been  killed  by  we  of 
defendant's  passenger  trains,  on  Sunday,  July 
20.  1913. 

The  petition  alleged  that  Octave  Landreaa 
on  that  day  seated  himself  on  the  end  of  a 
cross-tie  on  the  right  of  way  of  said  com- 
pany, and  fdl  asleep;  and  while  thus  asleep, 
a  train  of  the  defenAut,  called  the  UemiOiis 
Express,  Bolng  north  at  a  high  rate  of  speed, 
struck  the  said  Landrean.  Infllcttng  a  wound 
In  the  head,  whldi  cassed  his  death. 

The  petition  ctaarges  the  defradanttf  train- 
men with  n^Slgence  In  not  keepSxm  a  proper 
lookout  for  persons  near  on  tbe  tra<^.  In 
not  sounding  a  warning,  and  In  not  trjlng 
to  stop  the  train  which  killed  tbe  deceased. 

Hie  answer  is,  In  substance,  a  general  and 
special  denial  of  the  acts  of  nefl^lgence  charg- 
ed In  tiie  petition,  and  a  charge  that  the  ac- 
cident was  due  solely  to  the'  fault  and  negli- 
gence of  the  deceased,  a  trespasser.  In  seat- 
ing hims^  on  d^endants'  track  In  bu<A  a 
way  that  it  was  impossible  for  the  agents  of 
ttke  respwdent  to  see  him,  even  in  spite  of 
the  fact  Uiat  they  wue  keeping  a  prc^r 
lookout 

The  case  was  tried  before  a  Jury,  which 
ftound  a  verdict  for  $4,000  in  favor  of  the 
plalnUff. 

Defendant  has  appealed  from  a  Judgment 
pursuant  to  the  verdict 

One  witness  testified  that  about  2  p.  m.  on 
the  day  of  the  aoddent  he  saw  a  "fellow" 
sitting,  with  arms  folded,  on  the  cross- ties, 
at  the  point  where  the  body  of  Landrean 
was  afterwards  found.  The  same  witness 
testified  that  tbe  man  "was  not  asleep  to 
Iris  knowing.'*  Between  2  p.  m.  and  3:55  p.  m.. 
when  tbe  train  passed,  fliere  Is  a  hiatus  In 
the  evidence,  and  we  cannot  assume,  first 
that  the  man  seated  on  the  ties  was  Land- 
rean ;  and,  secondly,  that  he  maintained  Uie 
same  attitude  tor  1  hour  and  60  minutes. 
Landrean  may  have  come  <m  tbe  trade  later 
and  assumed  an  entirely  different  posltlfflL 

There  Is  the  positive  testimony  of  three 
witnesses  that  the  body  of  Landrean  was 
not  visible  above  the  rails  at  tbe  time  of 
the  acddoit  Tbe  engineer  and  fireman 
swore  that  they  were  keying  a  sharp  look- 
out ss  they  approadied  the  stati<»i  and  saw 
no  person  in  any  position  on  or  near  the  p<^nt 
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where  Landreav  was  snpposed  to  luiTe  been 
struclc.  Both  of  these  witnesses  testified  that 
tbey  knew  nothing  of  the  happening  of  the 
acddeat  until  many  houra  later,  ^e  sta- 
tical agent  at  Reserve  testified  that  he  was 
looking  at  the  train  as  It  approached,  and 
had  a  clear  Tlew  of  the  track  where  Land- 
rean's  body  was  afterwards  found,  and  saw 
no  man  In  any  attitude  on  the  ties  or  track 
at  that  point  The  agent  heard  nothing  abont 
the  accident  ontU  later  la  the  day  after  the 
fln^g  and  Identification  of  the  body. 

The  witness  Yolsln  fonnd  the  body  lying 
on  ItH  face,  "head  sticking  between  the  cross- 
ties,"  arm  lying  on  crosa-tles  near  the  rail, 
one  leg  on  groand.  On  turning  oTer  the 
body,  it  was  recognized  as  that  of  Landreau. 
The  mortal  wound  was  In  the  back  of  the 
head,  and  it  Is  argued  by  defendant's  connsel 
that  as  the  wound  was  more  to  the  left  than 
the  li^t,  the  deceased  must  have  been  sit- 
ting on  the  end  of  a  tie  when  he  was  struck 
by  the  train.  No  autopsy  of  the  body  was 
made,  or  photograph  of  the  body  taken.  The 
photo  In  the  record  Is  that  of  another  man, 
in  the  snpposed  position  of  the  dead  body. 
As  the  head  and  body  In  the  photo  are  par- 
allel to  the  rail,  they  cannot  represent  the 
body  as  found  Yoisln,  with  "the  head 
sttcklog  between  the  cross-ties." 

On  this  photo,  the  location  and  extent  of 
the  wonnds  on  the  head  of  the  deceased 
bare  been  marked  by  witnesses,  whose  whole 


knowledge  on  the  subject  rests  on  a  mere 
casual  view  of  the  wound. 

We  do  not  think  that  a  Mow  on  a  particu- 
lar part  of  the  skull  necessarily  Indicates  the 
position  of  the  body  at  the  time  of  the  im- 
pact, as  the  head  may  be  zeadlly  turned  In 
several  directions. 

If,  as  argued  by  plalntUTs  counsel,  the 
deceased  when  struck  by  the  train  was  sit- 
ting on  the  end  of  a  cross-tie,  he  would  not 
have  been  struck  at  aU,  or  would  have  been 
struck  la  the  side  or  back  by  the  pilot,  which, 
according  to  the  testimony  of  the  engineer, 
extends  eic^t  inches  beymid  the  rails.  As  a 
matter  of  fact  It  Is  not  proven  what  was  the 
position  of  the  deceased  at  the  time  be  was 
struck  by  the  train. 

It  is  the  duty  of  courts  to  reconcile  the  evi- 
dence, if  possible,  and  this  can  readily  be 
done  in  the  case  at  bar  by  assuming  that  the 
deceased  was  In  such  a  position  that  he  was 
not  visible  to  the  engineer  and  fireman  on 
the  aK>roachlng  train. 

The  burden  of  proof  was  on  the  plaintiff 
to  establish  the  alleged  negligence  of  the  de- 
fendant, which  she  has  failed  to  do  by  a 
preponderance  of  the  evidence. 

It  is  therefore  ordered  that  the  verdict 
and  Judgment  below  be  avoided  and  reversed, 
and  that  plalntifTa  suit  be  dismissed. 

O'NIHIX,  J.,  takes  no  part,  not  bavliig 
heard  argument 
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ELDBIDGB  et  aL  t.  GHESBBOUGH  ft 
GRATES. 

(Supreme  Court  ot  Lonislana.    Vtto.  7,  1916. 
Rebeoiins  Denied  Hareh  8, 1916.) 

fSvnabut  hy  the  Court.) 

Landlord  and  Tenant  €=356(8)— Dauagbs 
TO  Sawmill  Maohingbt— SnFFionnoT  of 

EVIDBNCE. 

Only  queatioiiB  of  fact  are  involved. 

[Ed.  Note.— For  other  cases,  eee  Landlord  and 
Tenant,  Cent.  Dig.  SS  146,  147;  Dec.  1%. 
55(3).] 

Appeal  from  Twenty-Fifth  JTndld&l  Dis- 
trict Court,  ParlBh  of  Tang^ahoa;  B.  S.  El- 
lis. Judge. 

Action  by  Mrs.  F.  0.  Eldrldge  and  others 
against  Chesbroui^  ft  Graves.  From  judg- 
ment for  defradants,  plaintlfEs  appeal  Af- 
firmed. 

Purser  ft  Bfagmder,  of  Amite,  and  B.  M. 
Harvard,  of  New  Orleans,  for  appellants. 
B.,  O.  &  S.  Beld,  of  Amite,  for  appellees. 

SOMMEBVILLE,  J.  The  plaintiff  part> 
nershlp  is  composed  of  two  married  women, 
sisters-ln-law,  and  It  la  carried  on.  by  the 
husband  of  one  of  them,  the  firm  name  being 
"C.  B.  Eldrldge,  Agent." 

It  entered  Into  a  contract  of  lease  with 
defendant  In  January,  1905,  when  It  was 
stipulated  that  the  lessor  agreed  "to  famish 
all  material  and  labor  and  to  erect,  equip, 
and  maintain  during  the  life  of  this  con- 
tract, a  sawmill  plant,  buildings,  etc.,  ready 
for  use,"  etc. ;  the  term  was  for  80  months 
from  the  comptetUm  of  the  plant  It  was 
"agreed  that  all  the  machinery,  heetli«  ap- 
paratus, appliances,  or  appurtenances  now 
at  the  Eldridge  plant  near  OuUetts  shall  be 
placed  In  said  plant  to  be  erected,"  eta  The 
lessee  was  "to  take  ordinary  care  of  the  ma- 
chinery, and  shall  at  his  expense  make  such 
ordinary  repairs  as  become  necessary  from 
Qte  use  ot  the  same,"  etc. 

October  8,  1906,  the  parties  abrogated  and 
canceled  the  lease  between  them,  after  a 
full  settlemeot,  and  they  entered  Into  a  new 
one,  ending  Noroubw  1, 1907 ;  wiOi  the  right 
of  the  lessee,  or  its  snccesam  or  asstgns,  to 
renew  "this  lease  at  its  termlnatlffl),  upon  a 
monthly  renewal  and  rental,  for  a  period 
not  to  exceed  8  years  from  date  of  this  act" 
The  parties  declared  In  flie  lease  "that  the 
machinery  and  boildliw  (m  the  premises 
described  In  saM  annexed  (original)  lease, 
belixig  in  part  to  party  (tf  the  first  part  Oes- 
sor)  and  to  Ghesbroogh  ft  Graves"  (lessee). 
The  lessee  was  to  keep  the  leased  pnqwr^ 
op,  and  at  the  «id  ctf  the  lewe  to  return  It 
In  its  present  condition,  ordinary  wear  and 


tear  excepted.  The  rent  was  (140  per  month. 

Plaintiff,  the  lessor,  sues  def^dant  tor 
$062.31  for  balance  of  rent  alleged  to  be  due, 
to  October  1,  1910,  and  for  $1,620  for  danf 
ages  to  buildings  and  machinery. 

Defendant  answered,  admitting  that  $262.- 
31  was  due  for  rent,  and  that  $150  was  due 
for  damages.  There  was  Judgment  for  these 
last  amounts,  and  plaintiff  has  appealed. 

The  case  presents  only  questions  of  fact 
The  district  Judge  gave  patient  hearing  to 
much  testimony,  of  a  conflicting  nature,  and 
after  seeing  and  hearing  the  witnesses,  and 
considering  th^r  testimony,  he  gave  Judg- 
ment for  defendant  and  we  find  no  error  In 
his  judgment 

As  to  the  rent  claimed,  most  of  which  was 
for  months  after  defendant  had  vacated  the 
buildings  of  plaintiff,  it  was  shown  that  de- 
fendant gave  notice  to  plaintiff  that  it  would 
vacate  by  May  1, 1010,  and  It  vacated  at  that 
time.    The  dalm  is  not  well  founded. 

As  to  the  damages  done  to  the  machinery, 
it  Is  recited  In  the  lease  that  It  belonged  in 
part  to  defendant,  and  that  the  part  whidi 
belonged  to  plaintiff  was  secondhand  ma- 
chinery In  1005,  and  was  to  be  moved  from 
the  Eldridge  plant,  near  Gulletts,  to  the  mill 
to  be  erected  at  Amite  City,  by  plaintiff  for 
defendant  Two  bills  of  sale  offered  by 
plaintiff  would  Indicate  that  some  of  this 
machinery  was  bought  by  It  In  the  year  1899, 
and  some  in  the  year  1904.  It  may  have 
been  repaired,  but  It  was  not  new  in  1006^ 
the  date  of  the  lease,  and  it  certainly  was 
not  In  first-class  condition  In  1910,  at  the 
time  of  the  expiration  of  the  lease,  after 
long  and  hard  usage. 

The  principal  witness  for  plaintiff  testified 
that  he  had  gone  to  work  for  defendant  in 
1006,  shortly  after  It  took  charge,  and  that 
the  general  condition  of  the  entire  outfit 
"was  then  in  a  rather  bad  condltloa"  Ha 
says,  "The  buildings  were  bad;  the  build- 
ings were  In  bad  condition"  while  he  was 
working  there.  He  testified  to  the  bad  con- 
dition of  the  outfit  after  defendant  gave  up 
the  mill,  and  how  mndi  worse  It  was  then 
than  when  defendant  took  charge;  bat,  he 
admitted  on  cross-examlnatlai,  that  be  had 
not  made  any  examination  of  the  machinery 
of  the  two  planlns  mills  in  1906,  1907,  190S, 
or  1909. 

It  would  serve  no  useful  purpose  to  review 
the  testimony  further.  The  machinery  was 
sabjected  to  the  rongh  luage  fw  irtiich  It 
was  Intended  In  a  sawmill,  and  mncta  of  it 
was  worn  oat  by  the  ordinary  wear  and  tear 
of  Uie  work. 

Plaintiff  has  failed  to  make  cot  its  case. 

Judgment  afllrmed. 

PROVOSTY,  X,  takes  no  part 
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No.  20367. 
SAimDERS  T.  BUSOH-BVEBETT  OO. 
(Supreme  Court  of  Louisiana.    Nov.  4,  1914. 
On  the  Merits,  Feb.  21,  1916.) 

(Syllabu*  by  Sditonal  Staff.) 

On  Motitm  to  Dismiss. 

1.  APPSU  and  EsBOB  «=»1&4(1)— QBOUNDa 
rOR  DiSMISSAX.  —  AcQUlEeCBNCE  IN  JUDO- 
MENT. 

That  plaintiff  pending  his  appeal  from  an 
adverse  iuagment  in  a  suit  to  annul  an  oil  and 
mineral  lease  sold  to  a  third  party  an  undivided 
one-half  of  the  oils  and  minerals  under  a  part  of 
the  land  and  conveyed  same  by  an  instrument 
4>ecifying  that  the  land  vas  leased  to  defend- 
ant, and  that  the  sale  was  made  subject  to  such 
lease  and  included  an  undivided  half  interest  in 
all  royalties  due  under  such  lease,  did  not  re- 

Suire  the  dismissal  of  the  appeal  on  the  ground 
iiat  plaintiff  had  acquiesced  therein,  even 
though  it  be  deemed  an  express  admission  of  the 
validly  of  the  lease  and  the  correctness  of  the 
Judgment  appealed  from ;  an  admission  of  the 
correctness  of  a  judgment,  though  good  ground 
for  affirming  a  judgment,  constituting  no  ground 
for  dismissing  the  appeal  m  the  ground  of  ao- 
Qutesceuce. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  It  967,  968,  961,  9^  Dec. 
Dig.  <^154(1).T  "       '  • 

Z  ApPKAL  AHD  EbBOB  ^154(1)— OBOtTNDS 
FOB  DXSKISSAL— "AcqUIESOERCS  — "ADIOS- 
BI03T." 

"Aequlescence,"  In  a  judgmuit  such  as  win 
authorize  dismissal  of  an  appeal  hnpliea  consmt, 
and  is  not  the  same  as  an  "admission"  of  the 
correctness  of  the  judgment  A  candid  person 
admits  a  thing  not  because  he  wants  to  do  so, 
but  because  truth  compels  him  to  do  so,  where- 
as it  is  the  element  of  consent  in  ocQoiescenee 
that  famishes  the  ground  for  dismissing  an  ap- 
peal 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  967,  968,  961.  9^;  Dec. 
Dig.  *5>164a). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Scries,  Acquiescenoe ;  Admis- 
sion.] 

8.  Apfxai.  and  Ebbob  «=»164(1),  805— Ratiti- 
catioh  of  judoubnt  — abandonubnt  op 
Appeal. 

That  plaintiff  pending  his  appeal  from  an 
adverse  Judgment  In  a  suit  to  anaul  a  duly  re- 
corded ou  and  mineral  lease  stated  in  an  instru- 
ment whereby  he  conveyed  an  Interest  in  the 
oil  and  mineral  to  a  third  person,  that  the  land 
was  leased  to  defendant,  and  that  the  sale  was 
made  subject  to  the  lease  and  covered  an  inter- 
est in  royalties  and  rents  due  under  it,  did  not 
amount  to  a  ratification  of  the  Jodonent  by 
plaintiff  and  a  consequential  abandonment  nl  his 
appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  957,  3174,  8175 ;  l5ec.  Dig. 
«=>1B4(1),  806.] 

4.  EeroPPBI,  4s»56— ADHlBaiON— IlfOtTOEUEKT 
TO  ACTIOIT. 

Such  alleged  admission  by  plaintiff  of.  the 
correctness  of  the  Judgment  could  not  serve  as 
a  basis  fbr  estoppu  where  It  was  not  acted  on 
^  defendant. 

[Ed.  NotCk— For  otiier  eases,  see  Bstoppd, 
Ooit  Dig.  I  142;  Dec.  Dig.  ^56.] 

0.  Estoppel  '^=>25  —  Deeds  —  Rights  of 

Stkanqbbb. 

Strangers  to  a  deed  cannot  avail  them- 
■dves  of  an  estoppd  atlsing  from  it 

[Ed.  Note.— For  other  cases,  see  Esttwpel, 
Cent  Dig.  IS  61.  62 :  Dec  Dig.  ^25.] 


6.  Appeal  and  Bbbob  »=>780(2)— DismasAir- 

BlOHT— TbANSFEB  of  InTBBBST. 

That  one  to  whom  plaintiff  had  sold  an  in- 
terest in  property  and  royalties  pending  his  ap- 
peal  from  an  adverse  judgment  in  a  suit  to  an- 
nul an  oil  and  mineru  lease,  could,  by  setting 
up  the  sale,  have  prevented  plaintiff  from  fur- 
ther prosecuting  the  suit,  did  not  entitle  defend- 
ant to  a  dismissal  of  the  an>eal  because  of  the 
sale. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Dec.  Dig.  *=5780(2).] 

7.  Appeal  and  Eebob  «=3>154(1>— Bight  of 
Appeal— Abandonheht—Aoqitixsobncb  in 
Judoscent. 

For  an  acquiescence  In  a  Judgment  to  take 
away  the  right  of  appeal,  there  must  be  an  un- 
conStional,  voluntary,  and  absolute  acauiescence 
by  appellant,  and  he  must  have  intended  to  ac- 
quiesce and  abandon  his  right  of  appeaL 

[Ed.  Note.— For  other  cases,  aee  Ame^  and 
Error,  Cent.  Dig.  H  967,  968,  961,  Dee. 
Dig.  ^164a).] 

(ByUabuM  by  the  Court.) 
On  the  Merits. 

8.  Mines  and  Minerals  «=358— Option  to 
Dbzll  iob  Oil  and  Qas— "Poiibiative 

Condition." 

A  contract  whereby  the  owner  of  land 
grants  to  another,  in  consideration  of  payments, 
made  and  to  be  made,  of  certain  agreed  sums  of 
money  and  other  considerations  which  are  to 
arise  in  a  certain  contingency,  his  rig^,  or  op- 
tion, to  drill  for  oil  or  gas  within  a  year,  and 
to  extend  the  time  thus  granted,  quarter  by 
quarter,  until  it  reaches  a  Lmit  of  5  years,  con- 
tains no  potestative  condition  by  reason  of  ita 
failun  to  impose  upon  the  grantee  any  obliga- 
tion to  drill,  since  it  is  not  within  the  contem- 

filation  of  the  contract  that  he  should  drill,  un- 
ess  he  so  elects.  The  purpose  is  to  confer  thn 
right  to  drill  without  unposing  the  obligation, 
and  there  is  nothing  in  that  purpose  or  in  thp 
nature  of  the  contract  which  contravenes  any 
law  of  this  state. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  ||  168,  160;  Dec.  Dig. 
«=>5S. 

For  other  definitions,  see  Words  and  Phrases, 
First  Series,  Potestatm  Oonditi<m.3 

9.  Mines  and  Minerals  ®=»58— Option  to 
Dbill  fob  Oil  and  Gas— Conbidekation— 
"Serious  Considebation." 

Where,  as  a  ccmsideration  for  an  option  to 
drill  for  ou  end  gas  npon  lands  in  improved 
territory,  the  grantee  pays,  cash  in  advance,  an 
amount  equal  to  8  per  cent  on  the  market  value 
of  the  lands  for  one  year's  time  within  which  to 
exercise  his  option,  and  a  like  amount,  in  quar- 
terly payments,  in  advance  during  four  years 
for  quarterly  extensions  of  the  time,  it  cannot  be 
said,  either  that  the  price  (If  the  transaction  be 
conmdered  a  sale)  Is  not  "serious"  or  that  it  Is 
"out  of  all  proportion  to  the  value  of  the  thioe," 
within  the  meaning  of  Civ.  Code,  art.  2464. 
Whether  it  is  adequate  or  inadequate  is  a  ques- 
tion with  wUdk  the  courts  have  no  concern, 
where  neither  enor  nor  fraud  are  alleged  and 
shown. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Gent  Dig.  S|  168, 169;  Dea  Dig.  «=» 
68.1 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;  John  It.  Zand,  Judge. 

Action  1^  D.  W.  Saunders  against  tbe 
Busch-Brerett  Oompanr.  From  Judgment 
for  d^endant,  plaintiff  appeals,  and  defend- 
ant mores  to  dismiss.  Motion  to  dismiss 
overruled,  and  Judgment  affirmed. 
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ScuAwroDgAi  it  Garrer,  of  l^atdiitiK^es, 
and  Hall  &  Jack,  of  Sbreveport,  for  appel- 
lant Alexander  ft  Wilkinson  and  Hampden 
Story,  all  of  Shrereport,  for  appellee.  Tblg- 
pen  ft  Herold,  of  Stareveport,  amtd  carlRw 

On  Motion  to  Dismiss. 
PBOYOSTY,  X  [1,2]  This  being  a  salt 
to  annul  an  lAi  and  mineral  lease  made  by 
the  plaintiff  to  tbe  defendant,  tbe  Busch- 
Everett  Company,  to  a  large  tract  of  land, 
and  plaintiff  having  appealed  from  an  ad- 
Terse  Jndgment,  moU<m  Is  made  to  dismiss 
the  appeal  <m  the  ground  that  plaintiff  has 
acquiesced  In  the  Judgment  HiIb  acquies- 
cence Is  sought  to  be  deduced  from  the  fact 
that  subsequently  to  the  zmdltlon  of  the 
Judgment  plaintlfl  sold  to  a  third  party  an 
undivided  half  of  the  oil  and  minerals  in 
and  under  a  part  of  said  land  by  a  notarial 
act  duly  recoffded,  containing  the  ftdlowing 
dause: 

**Andj,  wheress,  said  land  Is  now  leased  to  the 
Biudk-Ererett  Omnpany,  and  by  the  Busch- 
Everett  Ctxnpany  assigned  to  the  Pasadena 
Petrolenm  CompanT,  for  derelopment  for  oil 
and  gas,  88  shown  by  lease  recoraed  in  the  rec- 
ords  of  De  Soto  pansh,  this  sale  is  made  sub- 
ject to  said  lease,  and  this  sale  covers  and  in- 
cludes an  undivided  one-half  Interest  Id  all  roy- 
alties and  rentals  that  may  be  due  under  t£e 
terms  of  said  lease." 

It  is  argued  that  by  this  clause  plaintiff 
admitted  the  Talldlty  of  the  lease  as  to  the 
part  of  the  land  embraced  In  the  sale,  and 
that  the  lease  b^ng  IndlTlsible — ^not  sus- 
ceptible of  being  valid  In  part  and  invalid  in 
part— the  recognition  of  its  validity  as  to 
a  part  ot  the  land  was  a  recogaitl<ni  of  its 
validity  as  to  the  whole;  and,  ergo,  was  an 
admission  of  the  correctness  of  the  said 
Judgment  and  an  acquiescence  therein,  l^at 
it  was  either  this,  or  it  was  a  fraudulent  at- 
tempt on  the  part  of  plaintiff  to  defnud  said 
third  person  by  depriving  him  of  "an  undi- 
vided interest  in  all  the  royaltiee  and  rentals 
that  may  be  due  under  said  leas&" 

[t]  This  argument  Impresses  us  not  at  alL 
Bven  if  plaintiff  had  made  an  eipress  ad- 
mission of  the  validity  of  the  lease  and  of 
the  correctness  of  the  Judgment  appealed 
from,  this  would  not  have  furnished  ground 
for  dlsmissaL  While  the  admlssicm  of  the 
correctness  <tf  a  Judgment  may  furnish  tho 
best  of  grounds  for  affirming  the  Judgment 
on  appeal,  it  famishes  no  ground  whatever 
for  dlsmisdng  the  ai^e&i  oa  the  ground  of 
acquiescence;  aoquleacenoe  in^illes  consrat; 
admlssiim  does  not  A  candid  person  admits 
a  thing,  not  because  he  wants  to  do  so,  but 
because  truth  compels  him  to  do  so;  where* 
as,  it  is  the  eUanent  €t  oonseot  in  acquies- 
cence  that  furnishes  the  ground  tor  dismiss- 
ing an  appeal.  What  we  here  say  with  re- 
gard to  an  ^Unlsrton  not  tOimIng  a  basis  for 
diamfess]  is  lUnstrated  by  the  fact  that  an 
adndssioiL  furnish^  no  ground  for  estoppel 
until  it  has  been  acted  on  to  ttie  pndndlee 


of  the  person  to  whmn  It  was  made.  16 
Cyc  755.  But,  putting  all  this  aside,  as 
savoring,  perhaps,  more  or  less  ot  reflnonent, 
what  are  the  plain  facts  of  tbe  matter?  Tbe 
lease  was  duly  recorded,  and  therefore  any 
sale  made  by  plaintiff  of  the  oils  and  miner- 
als embraced  in  It  was  necessarily  subject 
to  It  This  condition  of  things  was  an  ex- 
isting, stubborn  fact  whldi  plaintiff  did  not 
have  the  power  to  change.  The  concealment 
or  attempted  concealment  of  it  by  plaintiff 
from  his  vendee  would  have  constituted— 
what  tbe  defendant  intimates  the  mention  of 
it  was— a  fraud  upon  the  said  vendee.  In 
commim  Itonesty  it  had  to  be  mentioned.  So 
that  all  that  plaintiff  could  do  was  to  do 
exactly  what  he  did  do,  namely,  mention  the 
fact  of  the  existence  at  the  lease  and  of  the 
property  passing  subject  to  it,  and,  at  the 
same  time,  convey  all  the  rights  he  had  un- 
der it  By  this  means  the  vendee  was  plac- 
ed exactly  In  plaintiff's  shoes  with  reference 
to  the  oils  and  minerals  pn^KMed  to  be  sold; 
in  other  words,  the  object  of  the  sale  was 
fully  accomplished. 

To  argue  from  this,  that  plaintiff  Int^ded 
to  ratify  the  Judgment  from  which  he  was 
appealing,  and  abandon  his  aK>eal,  appears 
to  us  to  be  far-fetched  in  the  extreme^  Noth- 
ing shows  that  he  intended  anything  of  the 
kind.  He  had  to  either  do  as  he  did,  or  else 
not  make  the  sale;  and,  unquestionably,  be 
was  at  perfect  liberty  to  make  the  sale.  Per- 
haps, for  his  own  greater  safety,  he  might 
have  gone  further  and  mentioned  the  fact  of 
the  pendency  of  the  present  salt;  but  his 
not  having  done  so  is  a  matter  whldi  in  no 
way,  or  form  ctmcems  the  defendant 

[4-11  It  is  argued,  furtiler,  that  if  this  sale 
had  been  made  prior  to  the  institution  <tf 
the  present  suit,  it  would  'indubitably"  have 
(H^erated  as  an  estopp^  to  it  and  that  tliere- 
fore  it  is  an  acquiesc^oe  In  tiie  Judgmeat 

We  fail  entirely  to  see  the  force  at  this 
reasoning.  An  admlssioa  not  acted  upon  can- 
not serve  as  a  basis  for  estoppeL  Defendant 
has  never  acted  on  this  so-called  admission; 
so  that  even  if  It  had  been  made  prior  to 
this  suit,  the  defimdant  could  not  have  in- 
vited it  as  a  basis  tox  esttvpeL  Moreover, 
notliing  is  nuffe  fundamental  in  the  law  ct 
estoppel  than  that  strangers  to  a  deed  cannot 
avail  themaelveB  of  an  ottxippeL  arising  fnHs 
it  16  Gyc.  710.  Tru^  if,  In  tibe  present  case. 
plalntUTs  vendee  should  prefw  that  the  lease 
should  not  be  annulled,  but  Aonld  continue 
in  nlstaioe,  so  that  he  mlg^  reap  the  ad- 
vantages under  it  he  might  set  up  this  sale 
of  all  the  plaintiff's  rlg^t  under  the  lease 
as  an  estoppel  to  the  further  prosecution  by 
plaintiff  of  the  preswt  suit  to  annul  said 
lease ;  but  thds  is  no  business  of  the'  defend- 
ant And,  besides,  we  have  little  doubt  that 
plalntUTs  said  vendee  Is  as  desirous  to  have 
said  lease  an^Ml^ftd  as  plwilntlff  hiqi»Bftif  Is, 
and  for  the  same  reasons. 

£7]  In  tbe  said  act  of  the  plaintiff  and  19- 


Digitized  by  Google 


aAUNDBliS  T.  BUSCH-EVliRETT  OO. 


166 


pellant  we  &il  to  dlseorer  eren  the  aUghtest 
eridenoe  of  ajoqnleaoeiice,  wtaareu  to  take 
amy  tbe  ri^t  of  aiq;»eal  then  miut  be  an 
nncoiiditkmal.  T0Uiiitax7t  and  abaolntft  ao- 
qnleeoence  In  tbe  Jodcmoit  oa.  the  part  of 
tbe  KPpeUKDtf  itbo  must  hare  taitended  to 
Acquiesce  and  abandon  his  right  of  appeal. 
Sims  T.  Jeter.  129  La.  268,  6S  Sootb.  877, 
and  tutboritlea  thwe  cited. 

The  motion  to  dismiss  Is  therefm  over- 
ruled. 

On  the  Merits. 

UONROE^  O.  J.  Plaintiff  seeks  to  amrnl 
two  contracts,  relating  to  oil  and.  gas,  made 
by  him  with  defmdant  on  March  10  and 
Hardi  13,  1909,  re4)ectlrel7 ;  the  <Hie,  con- 
cerning tbe  rights  to  the  oil  and  gas  to  be 
foond  beneath  the  surface  of  certain  tracts 
of  land  aggregating  1,745  acres,  and  the  oth- 
er, c(Hicemlng  those  minerals  to  be  found  be- 
neath the  snrfece  of  a  tract  of  100  acres, 
twth  of  which  contracts,  he  alleges,  are  void 
for  want  of  mutoaUty,  in  that  neither  of 
them  binds  the  defendant  to  bore  any  well 
or  eiplore  the  land,  and  that  both  of  them 
reserve  to  defendant  the  right  to  remove  Its 
flztores,  machinery,  and  ImproTements  at  Its 
pleasure. 

Another  ground  of  attat^,  alleged  In  a  sap- 
plmental  petiUm,  was,  that  the  contracts 
had  not  been  signed  by  defendant,  but,  as 
that  ground  is  not  here  Insisted  npcai,  we 
need  not  consider  it.  The  defense  is,  in  ef- 
fect, that  plaintiff  recdved,  by  cash  paid  In 
advance,  an  adequate  consideration  for  the 
prlvll^  accorded  defendant  ot  delaying  the 
attempt  to  develop  the  land  and  cannot  be 
beard  to  attadc  the  contracts  before  the  ex- 
piration of  the  periods  covered  by  that  privi- 
lege, and  whilst  still  retaining  the  considera- 
tion, and,  the  less  so,  as  defendant  was  en- 
gaged, when  served  with  cttatlMi  herein  and 
before  the  expiration  of  aodi  perloda,  In 
drilling  a  well. 

The  contracts  contain  provisions  whldi  are 
practically  Identical  (and  will  be  fully  stated 
bereafter) ;  the  craisidKatlon,  paid  and  to  be 
paid,  tor  the  light  to  delay  (Operation  during 
the  Tnnriniiifw  term  ot  6  years,  aggregating 
$267.72  per  annum,  or  about  15  cents  per 
acre;  the  whole  amount  dne  for  the  first 
year's  delay  having  been  paid  upon  the  sign- 
ing of  the  contracts,  after  which  there  were 
quarterly  payments  In  advance,  as  will  here- 
after appear. 

We  tlnd  from  the  evidence  that  the  ter^ 
ritory  (In  the  parish  of  De  Soto)  in  which 
plaintiff's  lands  are  situated  was  unprov- 
en  and  untried  as  an  oil  and  gas  field  in 
1909  (^ira  the  contracts  were  entered  In- 
U^,  and  so  remained  for  about  2  years,  when 
gas  was  discovered,  and  that  the  lands  were 
vorth  barely  $5  an  acre.  Af.  M.  Nabcvs,  a 
resident  and  landowner  in  that  vldnlty,  gives 
tbe  following  testimony  concerning  the  gen- 
eral situation,  before,  at  the  time  of,  and 


aftw  Oie  makli^  of  tbe  oontracta  here  in 
controversy,  and  his  testimony  is  corroborat- 
ed by  that  of  other  wttnesses: 

"Q.  What  Und  of  land  Is  it?  (referring  to 
plaintiff's  laud).  A.  Average  hill  land,,  some 
creek  bottom,  good  average  land.  Q.  What  is 
it  worth  for  agricultural  purposes?  A.  Well, 
you  have  a  hard  propoeitiou;  I  don't  know. 
Q.  What  was  it  worth  for  agricultural  pur- 
pOMS  in  1909  and  19107  A.  W^  I  guess  SQ  an 
acre  would  have  been  a  good  price ;  I  do  not  know 
of  any  bin  land  ailing  for  more  than  that.  Q. 
In  1909  and  1910,  what  was  paid  and  what  were 
tbe  usual  prices  for  leases  around  there?  A. 
About  10  centa  an  acre  was  the  best  price  that  I 
know  of ;  when  I  waa  trying,  before  that,  for  coal, 
there  was  paid  10  cents  an  acre  and  (we)  car- 
ried it  until  it  broke  the  company.  Q.  Who 
raised  the  price?  A.  I  think  that  the  Buach- 
Everett  waa  the  first,  Q.  What  did  thf^  pur? 
A.  16  cents,  I  was  told.  Q.  In  1909  aim  UlO, 
there  were  no  developmmts  there?  A.  No,  sir. 
Q.  It  was  wild  cat  turritory?  A.  Tee,  sir.  Q. 
When  was  tbe  first  well,  gas  or  oil,  produced, 
east  of  fiianafield?  A.  It  was  in  ApriL  1911. 
Q.  What  waa  it?  A.  Gaa  wdL  Q.  Who 
brought  that  in?  A.  Tbe  Obristine  Ou  Oom- 
pany.  Q.  How  far  was  that  from  the  plain- 
tiff's property?  A.  I  do  not  know ;  I  suppose 
Hr.  SannderB!  land— the  nearest  to  that— was 
probably  a  mile  and  a  half  or  two  miles.  Q. 
What  was  the  first  oil  well  produced  there?  A. 
The  first  oil  well  was  the  Jaijina  Al— that 

K roved  good.  Q.  When  was  that?  A.  That  was 
I  19lJ-in  May.  •  ♦  •  Q.  (by  the  Court). 
Prior  to  the  time,  that  any  of  those  wells  were 
drilled,  what  ^orta  did  you  make  to  get  iieople 
to  go  in  there  and  drill  for  oil?  A.  I  tried  for 
11  or  12  years.  *  *  *  Q.  And  tbe  first  drill- 
ing done  In  that  community  was  in  1911?  A. 
Tea,  dr." 

It  appears  from  the  testimony  of  plain- 
tiff that  the  gas  well  which  was  brought  in 
in  April,  1911,  was  quite  near  some  of  his 
land,  and  that  later  in  the  year  he  made  a 
demand  on  defendant  for  the  development 
of  his  land,  and  was  told  that  they  would 
attend  to  It  as  soon  as  they  could,  but  that 
nothing  was  done.  In  the  meanwhile  he 
continued  to  receive  the  quarterly  payments 
In  advance,  amounting,  nnder.  the  two  con- 
tracts, to  |69.18~the  last  of  such  payments 
having  been  received  by  him  for  the  quar- 
ters ending,  respectively,  on  June  10  and  13, 
1913.  Thereafter,  on  May  10,  1913,  the  first 
paying  oil  well  In  that  territory  was  broo^t 
in,  about  three-quarters  ot  a  mile  from  plain- 
tiff's land,  and,  on  May  17th,  he  Instituted 
this  suit,  but  service  was  not  made  on  de- 
fendant until  May  21st,  and,  prior  to  the  serv- 
ice on  the  day  that  the  suit  was  Instituted, 
defendant  had  selected  a  site  and  begun 
operations  for  the  drilling  of  a  well  by  haul* 
log  material  on  the  land  for  the  building  of 
a  derrick,  and  on  June*3d  actually  began 
drilling  a  well,  wbidi  reached  a  depth  of 
some  200  feet  on  June  29th,  and  produced 
gas,  since  which  time,  according  to  the  brief 
of  Its  counsel,  other  wells  have  been  drilted 
and  the  woric  of  develqimieiit  la  being  con- 
tinned,  though  with  what  success  Is  not 
shown,  as  other  testimony  concerning  such 
operatlfHui,  idnce  the  institatloii  of  the  aoit. 
was  oxdnded. 
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Then  was  jndgmsnt  In  tbe  district  court 
In  fBTor  <tf  defendant,  and  idaintifl  baa  ap- 
pealed. 

Opinion. 

[t,  S]  Tbe  Civil  Code  contains  the  follow- 
ing among  other  proTislons,  to  wit: 

"Art.  1764.  AU  things  that  are  not  forbidden 
by  law,  may  legally  become  tbe  subject  of  or  the 
motive  for  contracts.   •   •  • 

"Art.  1889.  AU  things,  in  the  moat  extensive 
sense  of  the  expression,  corporeal  or  incorpore- 
al, movable  or  immovable,  to  which  rights  can 
legally  be  acquired,  may  oeinme  the  object  of 
contracts.   •   •  • 

"Art.  2439.  The  contract  of  sale  Is  an  agree- 
ment by  which  one  gives  a  thing  for  a  price  In 
current  money,  and  the  other  gives  the  price  in 
order  to  have  the  thing  itself.  Three  circum- 
stances concur  to  tbe  perfection  of  the  contract, 
to  wit :  Tbe  thing  sold,  the  price  and  the  con- 
aent  •  •  • 

"Art.  2449.  Not  only  corporeal  objects,  such 
as  movables  and  immovables,  live  stocE  and 
produce,  may  be  sold,  but  also  incorporeal  things, 
such  as  a  debt,  an  inheritance,  *  *  *  a  serv- 
itude or  any  other  rights.   *   •  * 

"Art.  2451.  It  also  happens  •  •  •  that  an 
uncertain  hope  is  sold;  as  the  fisher  sells  tbe 
haul  of  his  net  before  be  throws  it;  and,  al- 
though he  ^ould  catch  nothing,  the  sale  still 
edets,  because  it  was  tbe  hope  that  was  sold, 
together  with  tbe  right  to  have  what  might  be 
caught  •  • 

"Art.  1901.  Agreonents  legally  entered  Into 
have  the  effect  of  laws  on  those  who  have  form- 
ed them.  They  cannot  be  revoked,  unless  by 
mutual  consent  of  theparties,  or  for  causes  ac- 
knowledged bv  law.  They  must  be  performed  in 
good  faith.   *   •  ♦ 

"Art.  2464.  The  price  of  tbe  sale  must  be  cer- 
tain, that  ia  to  say,  fixed  and  determined  by  the 
parties.  It  ought  to  consist  of  a  sum  of  money, 
otherwise  It  would  be  considered  as  an  exchange. 
It  ought  to  be  suioust  that  la  to  say,  there 
sboola  have  beat  a  serious  and  true  agreement 
that  it  should  he  paid.  It  ought  not  to  be  out 
of  all  proportion  with  the  value  of  the  thing: 
for  instance  the  sale  of  a  plantation  for  a  dol- 
lar could  not  be  ctmnderea  as  a  fair  sale;  it 
would  be  considered  aa  a  donation  disguis- 
ed. " 

"Art.  2024.  Hie  potMtatlve  condition  is  that 
which  makes  the  execution  of  the  agreement  de- 
pend on  an  event  which  it  is  in  the  power  of 
the  one  or  tbe  other  of  the  contracting  parties 
to  bring  about  or  to  binder.   •   •  • 

**Art.  2084.  £>Tery  obligation  is  null,  that  has 
been  contracted,  on  a  potestative  condition,  on 
the  part  of  him  who  binds  liimnelf. 

"Art  2035.  The  last  preceding  article  is  sub- 
mitted to  potestative  conditions,  which  make  the 
obligation  depend  sol^  on  tbe  exercise  of  tbe 
obligor's  will ;  but  if  tne  c(nditl<m  be,  that  the 
obligor  shall  do  or  not  do  a  certain  act,  although 
the  doing  or  not  doing  of  the  act  depends  on  the 
will  of  tbe  obligor,  yet  the  obligation  «  •  * 
Is  not  void.  •  •  • 

"Art  2679.  Certain  incorporeal  things  may 
also  be  let  out,  such  as  tbe  right  of  toll,  and 
the  lilte;  but  there  are  some  [things]  wiiich 
cannot  be  the  objecb  of  hire,  such  as  a  credit" 

Full  liberty  la  ttierefbre  recognised  as  In- 
herent In  every  person  of  legal  capadl?  to 
enter  Into  sa<^  contracts  as  are  not  forbid- 
den Bv  law,  and,  spedflcally,  to  contract  witli 
reference  to  aU  tMnga,  In  the  moH  emten' 
tfve  wnte  of  Me  empreaaion,  eorporeal  and  in- 
corporeal  to  wM<A  r^t»  can  leffoRy  attach! 
to  sell  corporeal  objecte,  incorporeal  tilings, 
inctodlng  a  lu^  togetber  with  tbe  rlgbt 


to  hare  what  the  buyer  may  hope  to  obtain 
in  making  the  pnrcbaae  i  end  to  lease  eerfois 
ineorporeai  thtHge,  tuch  at  a  right  of  toll* 
ami  the  Uko.  And  we  have  a  specific  declarar 
Uon  of  the  lawmaker  to  the  effect  that,  if  the 
condition  of  an  oWpaHon  be  that  the  obligor 
9haU  do,  or  not  do,  a  certain  act,  atthongh 
the  doing,  or  not  doing,  of  the  act  dependt 
on  the  tool  of  the  obH^,  vet  Me  obligation 
if  not  void.  And  ttiere  are  still  other  pro* 
visions  (of  artlde  1764)  which  dlstb^tidah  be- 
tween those  things  which  are  of  the  essence 
of  the  contract  and  others  which  are  implied, 
If  no  stipulation  be  made  concerning  them, 
bat  whldi  may  be  waived  oc  renonnced  with- 
out destroying  the  contract  or  dianglng  its 
description;  and  between  things  which  are 
of  tbe  essence  and  accidental  atlpnlatlona 
which  belong  nether  to  the  easesioe  nor  the 
nature  of  tbe  contract,  bnt  depend  solely  on 
the  will  of  the  parties. 
The  contracts  here  sued  on  declare  that: 
"D.  W.  Saunders  •  •  •  in  consideration  of 
the  sum  of  ?261.78  [and  |14.97,  reepectivelyi 
paid  by  the  Buech-Everett  C<Hnpany,  •  •  • 
and  tbk  further  consideration  bereinaftw  men- 
tioned, has  granted,  bargained,  sold,  *  *  * 
unto  said  party  of  the  second  part,  *  *  *  all 
of  tbe  oil  and  gas  in  and  under  the  following 
described  land,  together  with  the  right  of  ingress 
and  egress  at  all  times  for  the  purp<we  of  drill- 
ing, mining,  and  operating  for  ail,  gas,  or  wa- 
ter, and  to  conduct  all  operations;  to  erect 
storage  tanks  and  other  necessary  structures 
and  to  lay  all  pipes  necessary  for  the  production, 
*  *  *  mining  and  transportation  of  oil,  ga% 
and  water,  wiui  the  right  to  use  sufficient  wa- 
ter, gas,  or  oil  to  operate  said  property,  and 
shall  have  tbe  right  to  remove  ail  ma<»mery» 
fixtures,  and  Improvemoits  placed  thereon,  at 
any  time,  reserving,  however,  to  the  party  of  the 
first  part  the  equal  one-eightn  of  all  oil  produced 
and  saved  upon  said  premises.  *  *  *  If  gas 
is  found,  the  party  of  the  sec<md  part  agrees  to 
pay  tbe  party  of  the  first  part  ^00,  *  *  • 
each  year,  payable  quartei^,  for  tbe  product 
of  each  well,  wnile  tbe  same  is  being  used  off  the 
premises,  and  party  of  the  first  part,  by  fumieh- 
mg  his  own  pipe  and  ewmecaons,  wall  have 
sufficient  gas,  frae  of  cost,  for  use  in  <me  dwell- 
ing house  on  the  pranises,  at  his  own  risk.  No 
well  shall  be  drilled  within  200  feet  of  any  build- 
ing now  on  said  premises  without  the  consent  of 
the  first  party.  Said  land  being  of  the  follow- 
ing description :  *  *  *  To  have  and  to  bM 
the  above-described  premises  to  tbe  said  party 
of  tbe  second  part,  his  heirs  and  assigns,  on 
the  following  conditions:  In  case  operations  for 
either  the  drilling  of  a  well  for  oil  or  gas  is 
not  commenced  within  one  year  from  this  ilMtt, 
then  this  grant  shall  immraiately  become  null 
and  void  as  to  both  parties;  provided,  that  sec- 
ond party  may  prevent  such  forfeiture,  from 
quarter  to  quarter,  for  6  years,  by  paying  to  the 
first  party  the  aum  of  $261.75  [and  X1C97,  re- 
spectively] per  year,  until  such  well  is  «Mn- 
moiced;  and  it  is  agreed  that  the  completion 
of  a  well  shall  operate  as  full  li^uidatitm  of  all 
rentals  under  this  provision  during  tlie  remain- 
der of  the  term  of  this  lease.  *  *  *  In  case 
the  party  of  the  second  part  should  bore  and 
discover  oil  or  gas,  thai,  in  that  event,  this 
grant,  incumbrance,  w  conveyance  shall  be  In 
force  and  ^ect  for  2S  years  from  the  date  of  the 
discovery  of  said  product  and  as  much  longer  as 
oil  or  gas  may  be  produced  in  pi^ring  quantities 
thereon.  This  grant  is  not  intended  as  a  mere 
bancblse,  but  Is  Intended  as  a  conveyance  of  tbe 
property,  for  the  purposes  herein  mentioned,  and 
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it  is  80  understood  by  botii  parties  to  this  agree* 
ment.  If,  at  the  time  operationB  are  begun  un- 
der this  Ieaa&  there  are  growing  crops  on  the 
land,  the  said  party  of  the  second  part  agrees 
to  pa;  all  damages  occasioned  to  sach  growing 
crops  by  meli  operattona.  It  is  imdeistood  be- 
tween Om  parties  to  thU  agreemmt  that  all 
eonditicHiB  between  the  parties  hereunto  shall  ex- 
tend to  that  heirs,  execntorst  administrators, 
and  assigna." 

It  ion  been  held  by  tbis  conzt,  aftw  matoie 
dellbeiBtl(Hi  (and  we  find  no  zeawm  for 
chiLnsiiig  onr  (pinion),  that: 

"Oil  and  gas  while  in  the  earth  are  not  the 
subject  of  ownership  distinct  from  the  soil ;  and 
the  grant  of  the  oil  and  gas  therefore  is  a  grant| 
not  of  the  oil  or  gas  that  is  in  gronnd,  bat  ox 
such  part  as  the  grantee  may  find,  and  passes 
nothing  except  the  right  to  explore  for  the  same 
under  the  terms  of  such  eontracL"  Hires  et  al. 
T.  Golf  Reflning  0&  of  La.,  188  La.  178,  62 
Sooth.  628. 

In  tlie  nuffe  rec^  case  of  Strotber 
Hansbam,  70  Soafh.  426  QXo.  21486  of  the 
docket  of  thiB  court,  not  yet  offldally  report- 
ed) It  was  said : 

'"The  doctrine  that  tiie  owner  of  the  land  has 
no  property  right  in  the  oil  or  gas  beneath  the 
■nrrace  until  he  has  rednced  it  to  possession  in 
no  manner  denies  to  such  owner  the  ezdusiTe 
right  to  the  use  of  the  surface  for  the  purposes 
oi  such  reduction,  or  tor  any  other  purpose  not 
prohibited  by  law,  but,  to  the  contrary,  concedes 
that  right,  as  inherent  in  the  title  to  the  land, 
and  subject  only  to  the  control  of  the  Btate,  in 
the  exercise  of  its  police  power;  and  the  right 
may  be  sold,  as  may  be  any  other  right,  and 
may  carry  with  it  the  right  to  the  oil  and  gas 
that  may  be  found  and  reduced  to  possession." 

Let  us  agsume  that  the  contnu^  here  in 
Question  are  not  aalea  within  the  meaning  of 
G.  C.  2451,  nor,  yet,  leasee  of  incorporeal 
rights,  within  the  meaning  of  0.  C.  2679,  they 
are,  neverthtieae,  oontracts,  whereby,  upon 
tmns  and  tot  conslderationB  whldi  were 
agreeable  to  the  parties  thereto  (who  were 
both  capable  of  contracting,  and  are  not  al- 
leged to  have  been  influenced  by  ^ther  fraud 
or  error),  the  plaintiff  conveyed  to  the  de- 
fendant, for  a  price,  In  current  money,  paid 
and  to  be  paid,  and  upon  certain  conditions, 
his  (the  plaintUTs)  right  to  explore  his  land 
for  oU  and  gas,  at  any  time  within  5  years, 
the  right  bo  conveyed  to  be  exercised,  or  not 
exerdaed,  at  the  option  of  the  d^endant. 

We  are  not  here  necessarily  concerned  then 
with  the  question,  whether  the  contracts  thus 
entered  Into  fall  under  one  classlflcatlon  or. 
another  (though  that  question  might  arise  In 
another  case),  but  are  Inquiring  whether  they 
are  forbidden  by  law,  or  were  lawfully  enter- 
ed into;  and  If  we  find  that  they  were  law- 
fully entered  into,  we  must  hold  that  they 
"have  the  f<»ce  of  laws  upon  those  who  hare 
formed  tiiem,"  and  ''cannot  be  revoked  unless 
by  the  mutual  consent  of  the  parties,  or  for 
causes  acknowledged  by  law,"  but  "anut  be 
porfonned  In  good  faith." 

The  Civil  Code  <artl<de  177^  also  declares 
that: 

"Four  requisites  are  necessary  to  the  validity 
of  a  contract:  0)  Parties  legally  capable  of 


contracting.  (2)  Their  consent  legally  givoi. 
(S)  A  certain  object,  which  forms  the  matter  of 
agreement.    (4)  A  lawful  purpose." 

The  capacity  of  the  parties  to  the  contracts 
here  In  question  is  not  in  dispute,  and  It  will 
not  be  disputed  that  plaintiff  had  acquired, 
as  Inherent  in  his  title,  the  right  to  explore 
his  land  for  oil  and  gas,  or  that  it  was  compe- 
tent for  him  to  make  that  right  the  object  of 
a  contract,  and  Bell,  or  otherwise  convey,  It 
to  def^dant,  or  that  a  contract  making  sncb 
conveyance  would  have  a  lawful  purpose. 
Nor  do  we  think  it  can  be  effectually  denied 
that  by  means  of  those  contracts  plaintiff  did 
convey  the  rights  thus  mentioned  to  defend- 
ant ;  but,  while  there  is  no  uncertainty  con- 
cerning the  thing  conveyed,  counsel  for  plain- 
tiff, as  It  appears  to  us,  have  somewhat 
confused  the  purposes  of  the  contracts,  as  dis- 
closed by  the  terms  in  which  they  are  fram- 
ed with  the  purposes  of  the  parties,  respec- 
tively, in  entering  into  them.  As  we  read  the 
contracts,  the  purposes  of  the  parties  were, 
upon  the  one  hand,  to  convey  to  defendant 
plaintiff's  right  to  explore  hla  land  for  oH 
and  gas,  with  the  privilege  of  ^erdsli^  it, 
or  n<^  as  def^dant  may  choose,  within  a 
maximum  delay  of  0  years,  conditioned  upon 
defendant's  making  the  payments  as  agreed 
on;  and.  In  the  event  of  the  discovery  of 
those  minerals,  or  either  of  them,  and  their 
reduction  to  possession,  to  secure  to  defend-s 
ant  a  certain  property  right  In  them;  and, 
upon  the  other  hand,  to  secure  to  plaintiff  a 
certain  price  or  consideration,  payable  In 
current  money,  and  a  certain  other  consider- 
ation, in  the  event  of  the  discovery  of  oil  and 
gas,  in  the  shape  of  {200  per  annum  for  the 
product  of  each  gas  well,  while  the  gas  Is  be- 
ing used  off  the  premises ;  the  right  to  have 
sufficient  gas,  free  of  cost,  for  one  dwelling 
house  on  the  premises,  so  long  as  it  Is  utiliz- 
ed off  the  premises,  and  an  equal  one-eighth 
of  all  oil  produced  and  saved  on  the  premises. 

In  other  words,  plaintiff,  for  a  considera- 
tion, i>aid  and  to  be  paid  in  advance,  and  the 
promise  of  a  further  consideration  In  the 
event  that  defendant  should  elect  to  explore 
for,  and  should  find,  oil  and  gas,  conveys  to 
defendant  his  (plalnticrs)  right  to  explore  hla 
land,  at  defendant's  option,  expense,  and  risk, 
within  the  maximum  term  of  5  years,  and 
defendant,  having  paid  the  price  of  the  op- 
tion, exercised  it  by  not  exploring  tor  sever- 
al years,  and  was  then  engaged  In  exercis- 
ing It  by  explorimg,  when  it  was  cited  to  de- 
fend this  suit 

We  are  unable  to  discover  anything  in  th^ 
nature  of  the  contracts  which  brings  them 
within  any  prohibition  of  our  law  to  which 
our  attention  has  been  called ;  and  the  same 
thing  may  be  said  of  the  law  of  our  alBter 
states  and  of  the  United  States. 

Under  our  law,  the  owner  8f  property  may 
agree  with  another  that  he  shall  have  the 
right  to  pnr<dtase  the  same  at  a  fixed  price,, 
within  a  certain  time.  O.  <X  2462;  Smith  t. 
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Hussey.  119  La.  82.  43  Soath.  902 ;  Legler  t. 
Braughn,  128  La.  464,  49  South.  22 ;  Lyons  t. 
Woman's  League,  etc,  124  La.  222,  60 
Soath.  18. 

It  Is  held,  In  other  JnrlsdlctlonB,  concern- 
ing such  a  contract,  that: 

"It  is,  in  legal  effect,  an  offer  to  sell,  coupled 
with  an  agreement  to  hold  the  <^er  open  for  ac- 
ceptance ror  the  time  specified,  such  agreement 
being  supported  by  a  valuable  consideratioQ,  or, 
at  common  law,  being  under  seal,  so  that  it  con- 
Btitutes  a  binding  and  irrevocable  contract  to 
■ell  if  the  other  party  shall  elect  to  pnrdiase 
within  the  time  spedfied.  •  •  •  There  may 
also  be  an  option  to  sell.  An  optiaD  to  sell  land 
18  as  valid  as  an  option  to  Iray."   89  Oye.  pp. 

1232,  1283. 

*         *         •         *         •  • 

"When  there  is  an  agreement,  founded  on  con- 
sideration,  it  is  not  invalid  for  want  of  mu* 
tuality  because  one  party  has  an  option  while 
tlie  other  has  not,  or,  in  other  words,  because 
it  is  f>l]^igatory  on  one  and  optional  with  the 
other.  •  •  •  So  want  of  mutuality  cannot  be 
set  up  as  a  defense  by  the  party  who  has  re- 
ceived the  benefit,  simply  because  it  was  left 
optional  with  the  other  iHUty  as  to  whether  he 
would  enforce  his  right.  Such  contracts,  how- 
ever, although  good  at  law,  are  not  favored  by, 
and  will  not  always  be  enforced  in,  a  court  ox 
equity."   9  Cyc.  834. 

And,  by  way  of  lllnstratton  of  the  last 
proposition,  two  cases  from  8  Pa.  Co.  Ct  R. 
an  dted,  in  one  of  irtilcli  It  was  held  that 
an  agreement,  whereby  a  baseball  player 
bonnd  himself  to  iday  for  a  clnb  for  a  period 
of  time,  at  the  ofttton  of  the  club,  vrhich 
might  eaoal  tbe  term  ctf  Ida  Ufb,  and  1^  the 
clnb  at  liberty  to  dlacbaive  him  at  wUl,  would 
not  be  raforoed ;  and  In  the  other  of  ^^ch 
saA  an  agreement,  for  7  montba,  was  aaa- 
tained. 

In  all  Jurisdictions,  the  owner  of  land  may 
conT^  to  another  his  right  to  posseas  and 
nse  the  land,  and  ttie  ccuteact  is  none  the 
less  valid  that  It  leaves  the  lessee  at  Ub- 
erty  to  cultivate  or  otherwise  use  the  land, 
or  leare  It  mumltlnited  or  nnosed  at  his  op- 
tion. 

If,  thm,  the  owner  may  bind  himself  to 
convey  his  proper^  to  anoUier,  wltb  all  of 
the  elements  of  ownership,  within  a  spedfled 
time,  at  the  option  of  the  other,  or  may  con- 
vey to  another  his  right  to  oocapy  the  sur- 
face of  the  land,  with  the  right  to  coltivate 
or  improve  it,  at  his  optlMi,  he  may  also  con- 
v^  to  another  his  ri^t  and  option  to  explore 
beneaUi  the  surface  of  the  land  for  fdl,  gas, 
or  other  minerals. 

It  Is  a^ned,  on  behalf  of  plalntUf  (quoting 

frmn  the  bri^  of  his  counsd) : 

"That  these  leases  are  *  *  *  void  for  want 
of  matuality  and  as  containing  a  potestative  con- 
dition, for  the  reason  that  the  company  does  not 
agree  or  obUaate  itself  to  do  anytniDg  at  all,  or 
to  drill  any  well,  or  to  make  any  effort  to  ex- 
plore the  land,  but  reserves  the  right  to  remove 
oil  maehinery,  fiaturet,  and  improvemenU  from 
the  land,  at  any  time,  at  its  own  will  and  pleas- 
ure." • 

And  that  argument  Is  based  upcHi  expres- 
sions found  in  one  or  two  of  the  opinions  (tf 
this  court  concerning  contracts  which  ava  as- 


sumed to  be  similar  to,  or  Identical  with, 
those  now  under  consideration;  from  which 
the  inference  Is  drawn  that,  in  the  view  oi 
this  court,  all  such  contracts,  however  re- 
motely or  contlngoitly  the  exploration  of  land 
for  oil  or  gas  Is  cmtemplated,  are  to  be  coa- 
8 trued  as  having  sudi  exploration  for  their 
Immediate  and  main  objects,  no  matter  what 
may  be  the  language  In  whidi  the  oontncttng 
parties  have  expressed  themselves.  We  ap- 
prehend, however,  that  upon  a  careful  con- 
sideration of  the  cases  npon  which  the  coun- 
sel rely,  as  well  as  ot  others  which  are  sup- 
posed to  have  dealt  with  the  Issues  here  pie- 
suited,  it  will  be  found  that  In  each  of  them, 
by  reason  <a  differences  in  the  contracts,  the 
issues  wen  not  the  same  as  here,  and  ttuU 
upon  the  whole,  the  concluaiMUi  of  the  court 
were  predicated  upon  Its  finding  that  there 
was  no  serious  price,  or  price  proportlMwd 
to  value,  AS  contemplated  by  G.  O.  2464,  mov- 
ing to  the  owner  of  the  land  as  a  coobLA&sl- 
tlon  fior  the  rights  conveyed  to  the  other 
party. 

In  Hurray  v.  Bamhart,  U7  La.  1026,  42 
SontlL  489.  tlie  owner  leased  his  land,  ex. 
clufllvely  for  oil  and  gas  development,  for  2S 
years,  tor  the  conslderati<»i  of  one  dollar  and 
the  farther  cwsideratitxi  Uutt  the  lessee 
should  deliver  to  him  one-tenth  of  all  Oie  oil 
produced  and  saved  and  pay  him  glOO  per 
annum  for  eat^i  gas  well,  tbe  product  of  which 
was  used  off  the  premises,  to  whldi  was  add- 
ed the  ffdlowing: 

"Second  party  covenants  and  agrees  •  •  • 
to  complete  a  well  on  said  premises  within  one 
year,  *  *  *  or  pay,  at  ue  rate  of  f4  qoar- 
tezly,  in  advance,  few  eadi  additional  8  months 
such  cnnpletion  is  ddayed.  *  *  *  It  li 
agreed  that  the  second  party  is  to  have  tbe 
privil^e,  *  *  *  at  any  time,  to  remove  all 
macliinery  and  fixtures  placed  on  said  premises, 
and,  further,  upon  the  payment  of  1!^  at  any 
time,  •  *  •  shall  have  uie  right  to  aurrcDder 
the  lease,"  etc. 

From  which  It  appears  that,  after  acquiring, 
for  |1,  the  lease  of  the  property  for  25  years, 
"for  the  sole-  and  wly  purpose  of  mining  and 
of  opiating  for  oil  and  gas,"  and  after  af- 
firmatively binding  himself  "to  complete  a 
well  on  said  premises  In  one  year,"  or  pay  H 
a  quarter,  for  each  additlcmal  quarter's  de- 
lay, the  lessee  was  authorized  to  r^ove  his 
ma<dilnery  and  cancel  the  lease,  npon  pay- 
ment ot  ¥2,  ocmslderlng  which  various  stipo- 
latlons  It  was  held  that  the  main  purpose  <^ 
the  contract  was  the  development  of  the  min- 
eral-bearing properties  of  the  land ;  that  the 
lessee  Incurred  no  other  obligation  save  for 
the  initial  payment  of  |1  and  the  |2  to  be  paid 
for  the  cancellaticn  of  the  contract,  and  that 
they  were  not  serious  or  valuable  considera- 
tions, under  our  law.  But  the  court  did  not 
hold  that  there  is  any  law  of  this  state  whldi 
prohibits  a  contract  whereby  the  owner  of 
land,  for  a  serious  nmslderatlon,  or  a  con- 
sideration not  utterly  dlsproportloned  to  val- 
ue, as  fl  would  be  to  the  value  ot  a  ^anta- 
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ttoo,  coDT^  to  another  the  right  to  drill 
tbereon  tor  oil  and  gas,  within  a  limited 
period,  or  r^raln  from  drlUtDg,  at  his  option, 
with  the  privilege  of  extending  such  period 
upon  conditions  agreed  on  between  him  and 
the  grante&  And  of  that  dtiaiacter  are  the 
contracts  here  in  controrersy.-  They  contain 
no  provision  whatever  requiring  defendant 
to  drill  a  well,  or  to  b^in  one.  They  merely 
confer  upon  it  the  right,  in  ctmalderation  ol 
payments,  made  and  to  be  made,  of  certain 
stuns  of  money,  to  commence  the  drilling  of  a 
well  within  one  year,  and  the  further  right  to 
extend  the  time  thus  granted,  quarter  by 
quarter,  nntil  it  reacbes  the  Umit  of  5  years. 
There  is  therefore  no  potestative  condition  in 
the  contract  resulting  from  its  fallore  to  im- 
pose upon  defendant  the  obligation  to  drill  a 
well,  since  it  was  not  within  its  contemplation 
that  defendant  should  do  so,  unless  he  should 
K>  elect.  What  defendant  ocoitracted  and 
paid  tor  was  the  right  to  drill,  without  in- 
earring  the  obligation  to  do  so,  just  as  one 
may  contract  for  the  right  to  buy  land  or  any 
other  pr<^rty  at  a  stipulated  price,  or,  tor 
the  right  to  extend  the  lease  of  the  house  that 
he  lives  in,  without,  in  the  one  case,  incurring 
the  obligation  to  bay,  or,  in  the  oth«r,  the 
obligaticni  to  renew  the  lease. 

In  Martel  v.  Jennlngs-Heywood,  etc.,  114 
La.  851,  88  South.  263,  it  was  found  that,  by 
one  of  the  several  contracts  involved,  the 
owner,  for  the  consideration  of  f  1,  and  a  cer- 
tain royalty,  to  be  paid  In  the  event  of  the 
discovery  of  oil  or  other  minerals,  conferred 
on  the  grantee  the  right  to  drill  at  any  time 
within  9&  years,  bnt  the  grantee  assumed  no 
obligation  to  drill,  and  the  court  held,  in  ^- 
fect.  that  it  was  a  nudum  pactum,  as  the 
grantee  gave  no  consideration  and  bound  it- 
self to  nothing. 

In  Gray  V.  Spring,  129  La.  360,  56  South. 
305,  Ann.  Cas.  1913B,  372,  the  court  Ignored  a 
recited  payment  by  the  grantee  of  91,  and 
Iield  that  he  paid  nothing  and  bound  himself 
to  nothing. 

In  Goodson  v.  Vivian  Oil  Co.,  IBO  La.  958, 

67  South.  281,  there  was  a  so-called  lease 
for  10  years,  with  an  option  to  drill  within 
6  months,  for  which  the  grantee  paid  |150, 
and  drilled  a  well,  whidi  produced  nothing 
but  mud  and  water,  and,  the  time  having 
expired,  the  owner  objected  to  the  drilling  of 
another  well,  and  the  objection  was  stistained, 
no  c<Hisideratlon  having  been  glv^  for  any- 
thing save  the  6  months'  option. 

The  opinion  In  Berl  t.  Keboe,  130  La.  1020, 

68  South.  894,  contains  the  ffdlowlng: 

"The  'f  1  in  hand  paid  by  the  lessee*  la  no 
'consideration,'  and  may  be  disresarded ;  *  •  • 
and  there  is  nothing  (use  In  the  contract  which 
iMars  any  resemblance  to  a  consideration  mov- 
ing from  die  lessee  In  return  for  the  right,  grant- 
ed to  him  by  the  lessors,  to  take  possession  of 
and  exploit  their  land,  and  buy  it  at  $50  an 
acre,  in  the  event  of  the  discovery  of  oil,  save  the 
•dpnlatlon,  'the  lessee  agrees  to  commence  the 
drffling  of  a  wdl  within  6  months.'  It  will  be 
obsemd       he  imposes  upon  himsdf  no  obUga- 


tion  to  prosecute  the  woilc  •  •  •  after  it 
hu  J^^un  «r  to  annplete  It  witldn  any  given 

And  the  case  was  held  to  fall  within  the 
rulings  in  the  cases  above  dted  and  others. 

In  Long  V.  Sun  Co.,  132  La.  601,  61  South. 
684,  the  contract  appears  to  have  been  similar 
to  that  which  was  before  the  court  In  the 
Murray-Bamhart  Case.  The  grantee  assum- 
ed the  obligation  to  drill  a  well,  from  which 
the  court  as  In  the  Murray-Bamhart  Case, 
OMiclnded  that  the  development  of  the  mineral 
product  of  the  land  was  the  main  object  of 
the  contract,  and  that  the  Initial  payment  of 
$1,  and  the  quarterly  payments  of  10  cents 
an  acre,  with  the  privilege  of  canceling  the 
contract  at  any  time  after  the  exidratlOTi  of 
12  months  from  its  date,  on  payment  of  $1, 
was  not  a  cwisideratton  prc^rtioned  to  the 
value  of  the  thing  granted,  and  as,  after  the 
lapse  of  8  years,  there  had  bBea  no  well  drill- 
ed, or  begun,  the  contract  was  h^d  to  be  void. 

The  case  of  Honssiere-Latreille,  etc,  t, 
Jennlngs-Heywood,  etc.,  116  La.  107,  38  SoutiL 
932,  was  a  possessory  action  in  which  were  in- 
volved certain  questions  of  practice,  as.  also, 
the  interpretation,  on  Its  face,  of  an  oU  con- 
tract As  to  the  latter,  the  view  of  the 
court  is  fairly  stated  in  the  last  paragraph  of 
the  syllabus,  on  r^earlng,  which  reads  as 
tollows : 

"A  contract  purporting  to  be  a  lease  for  a 
term  of  10  years  of  mineral  rights  in  a  40-Bcre 
tract  of  land  in  an  unproved  part  ot  the  country, 
whereby  the  contractor  agrees  to  commence  op- 
erations within  6  months,  or  pay  $60  quarter- 
ly, in  advance,  for  each  addltlcBiai  3  months 
Bach  operations  are  delayed,  until  an  oil  well 
is  completed,  and  whereby  he  is  given  the  right 
to  remove  his  machinery  at  any  time,  and  can- 
ed the  contract  on  payment  of  $100.  aod  where- 
by in  the  event  of  the  discovery  of  oil  and  gas, 
the  gross  yield  is  to  be  shared,  in  certain  pro- 
portions, by  the  contracting  parties,  Is  not  void 
upon  its  face  for  want  of  mutuality  or  as  con* 
taining  a  potestative  condition.** 

The  case  then  went  back  to  ttie  district 
court  and  was  fully  tried  upon  its  merits,  and, 
upon  the  second  appeal,  on  the  rehearing, 
it  was  held  by  a  majority  of  the  members 
of  this  court  as  follows  (quoting,  In  part,  the 
syllabus  on  rehearing),  to  wit: 

"That,  since  the  sole  object  and  purpose  of 
the  contrsuct  was  to  exploit  the  land  for  oil  and 
gas,  and  the  contract  left  the  lessee  at  liberty 
to  do  so  or  not,  at  bis  option,  there  was,  in 
reality,  no  contract  binding  on  the  lessee. 

"That  if,  however,  there  was  a  contract,  it 
was  either  in  the  nature  of  an  option  to  the 
lessee  to  begin  operations  within  the  time  fixed 
in  the  contract,  with  the  right  to  prolong  the 
term  by  making  quarterly  payments,  in  advance, 
or  else  it  was  a  commutative  contract,  wherein 
the  obligation  was  to  exploit  the  land  for  oil  or 
gas.  If  it  was  the  former,  it  came  to  an  enil 
by  the  lessee  not  exercising  the  option  timely. 
If  it  was  the  latter,  the  lessee  broke  it  by  not 
beginning  operations,  nor  offering  to  do  so,  with* 
in  the  term  of  the  contract  or  witliin  a  rea- 
■onable  time  thereafter. 

"That,  even  If  the  obligation  of  the  lessee  was 
alternative,  namely,  either  to  exploit  the  land 
for  oU  or  gas,  or  else  pav  $60  in  advance,  auar- 
tedy,  it  became  pure  ana  nmple  when  the  ut«r- 
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aative  riglit  to  make  the  payments  vanitdied 
from  the  contract  as  the  reault  of  failare  to  ex- 
ercise that  right  Id  time;  and,  from  that  time, 
the  only  ueeful  offer  of  performance  the  Irasee 
could  have  made  would  have  been  to  develop  the 
land  for  oil  or  gas. 

"An  option  must  be  exercised  within  the  time 
limit,  or  the  ridit  will  be  lost"  Jenninea-Hey- 
wood,  eta,  Honssiere-Latrdlle,  etc,  119  La. 
864.  44  South.  510. 

PlalntifTs  oonnsel  have  argued,  to  some  ex- 
tent, that  the  consideration,  agreed  upon  and 
paid  by  defendant,  for  the  extension  ot  the 
delay  within  which  the  option  to  drill  was  to 
be  exercised,  was  not  serious,  and  was  not 
proportioned  to  the  value  of  the  right  grant- 
•ed,  but  we  And  nothing  upon  that  subject 
in  their  petition.  It  is  to  be  observed,  in 
that  connection,  tbat  O.  O.  2404  deals  exclu- 
sively with  the  question  of  the  price,  In  a 
cmtract  of  sale,  and  we  shall  have  to  assume 
that  the  contracts  under  consld^atlon  are 
of  that  diaracter  in  order  to  bring  them  with- 
in Its  application.  Having  so  assumed,  it 
will  farther  be  observed  that  the  article 
makes  no  declaratl<m  concerning  adequacy  of 
price.  It  provides  that  the  price  should  be 
certain,  that  it  should  consist  of  mcotey,  that 
it  should  be  serious;  that  is  to  say,  that  It 
flhonld  not  be  a  mere  pretended  price  the  pay- 
ment o£  which  Is  not  contemplated;  and, 
that,  It  should  not  be  out  of  all  proportion 
to  the  THlue  ci  the  thing.  In  this  instance, 
fhe  price,  paid  at  the  signing  of  the  contracts, 
for  the  option  for  one  year,  was  ¥2Td.72,  after 
which  there  were  14  quarterly  paymmts,  ot 
f68.18  eadi,  tip  to,  and  indnsive  ot,  the  quar^ 
tera  endbig  June  10-18.  1913,  all  in  strict 
accordance  with  the  terms  of  the  contract 
The  price  (if  the  transaction  be  regarded  aa  a 
«ale)  was  therefore  certain.  It  was  paid  in 
mon^.  And,  having  been  actually  so  paid,  it 


cannot  be  said  Chat  It  was  not  serlons,  within 
the  meaning  of  the  article  to  which  we  have 
referred.  Nor  do  we  think  It  can  be  said 
to  have  been  out  of  all  proportion  to  the  value 
<tf  the  "thing"  for  which  it  was  paid,  accord- 
ing to  the  standard  established  by  the  illus- 
tration contained  in  that  ardde.  Plaintiff's 
lands,  at  the  date  of  the  omtracts;  wwe  in  a 
section  of  country  in  whidi  no  exploration  for 
oil  or  gas  had  evw  been  made;  they  are 
said  to  have  been  wwth  aboot  9S  an  acre; 
and  the  amount  paid,  annually,  hf  defendant 
was  equal  to  about  8  pw  omt  np(m  that  vain* 
atlon.  which,  in  all  probability,  Biilllclait 
for  the  paymmt  of  the  taxeo. 

There  are,  no  doubt,  thousands  of  land- 
owners in  LoQlsUuia  and  elsewhere  In  this 
country  yrho  would  be  glad  to  enter  into  snch 
contracts.  Vliether,  however,  the  amount 
paid  In  this  Instance  was  adequate  or  Inade- 
quate is  a  mattor  witii  which  we  have  no 
oonoem.  It  was  certainly  not  dlsproporUon- 
ed  to  the  value  ot  the  thing  acquired,  as 
woqM  be  fl,  in  oomporbMm  to  the  valne  of  a 
plantation,  and,  as  plaintiff  received  in  all 
16  payments,  extoodlng  over  a  period  of  abont 
4  years,  it  does  not  aiq^ear  that  be  so  oonald- 
ered  It  We  tUnk  it  pn^er  to  add,  in  con- 
clnsitm,  that  it  1>  not  the  Intratlim  of  this 
ocdnion  to  conrey  the  idea  that  a  landowner 
who  has  granted  on  option  tot  the  drilling 
his  land  for  oil  or  gas  would  be  wlthont 
rouedy  In  a  case  in  Whldi  it  dioald  be  made 
to  appear  that,  irtille  the  ocerdse  <tf  the  op- 
tion was  being  delayed,  tbe  land  woa  being 
drained  of  those  minerals.  But  that  is  not 
the  case  here  presented,  and,  upon  the  other 
grounds  set  up,  plaintiff  is  not  entitled  to 
the  relief  prayed  for. 

The  Judgment  appealed  from  ia  accMding- 
1y  affirmed. 
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LOUISVILLB  &  N.  B,  00.  t.  FBIOB. 
(No.  17614.) 
(Snproiie  Court  of  Mississippi,  DivUtm  B. 
March  20. 1916J 

GowaBCB  «5=»8— I NIXBOTATE  COIOIEIM  AP- 
PUOATIOH  OV  STAT>  liAWa 

Code  1906,  8  4863.  provides  that  If  a  com- 
mon carrier  receive  freigot  from  another  carrier 
on  a  contract  for  continuoaa  carriage,  and  it 
arrives  at  the  place  of  delivery  in  a  broken  or 
damaged  condition,  it  la  the  du^  of  the  last  car- 
rier to  obtain  and  famish  to  the  consignee  on 
demand  true  copies  of  all  notations,  exceptions, 
records,  and  memoranda  entered  on  the  books  of 
each  carrier  touching  the  receipt,  transfer,  and 
handling  of  the  freight,  and  that  if  it  shall  not 
famiab  such  copies  within  SO  days  after  demand, 
it  shall  be  presumed  to  have  caoaed  the  damage. 
Held,  that  this  is  saperseded  in  so  far  as  inter- 
state shipments  are  concerned  by  the  Carmack 
Amendment  (Aa  Cong.  Jane  ^1906.  c  3691. 

i7,  pars.  11,  12,  34  Stat  S96  [U.  S.  Comp.  SL 
913,  S  8692]):  and  In  an  acUon  against  the 
delivering  carrier  for  damage  to  an  interstate 
shipment,  it  was  error  to  exclude  evidence  to 
show  that  it  was  not  responsible  for  the  dam- 
age^ beeanae  of  its  failure  to  onnplr  with  sec- 
tion 4SBS. 

[Ed.  Mote.— For  other  eases,  see  Commerce. 
Cent.  Dig.  i  6;  Dee.  Dig.  «s>8.] 

Appeal  from  Clrcolt  Court,  Harrison  Comi- 
ty; J.  I.  Ballenger,  Judge. 

Action  by  Mrs.  W.  El  Price  against  the 
Louisville  &  Nashville  Railroad  Company. 
Judgment  for  plalntlfT,  and  defendant  ap- 
peals.  Reversed  and  remanded. 

Gregory  L.  Smith  and  J.  W.  QiOSabj,  both 
<tf  HoUle,  A3a.,  ud  H.  Bloomfleld,  of  OuU- 
port,  tor  apptiOant.  Dodda  &  Montgomerr, 
of  GaUport,  for  ai^«Uee. 

POTTBB,  J.  nils  was  a  mSt  toong^t  in 
the  drcnit  ooait  of  Harrison  county,  Mlsa. 
by  Mrs.  W.  IDL  Prlc^  tlie  appellee,  against 
Che  LouiflTllle  &  Nasbvllle  Railroad  Com- 
pany, tbe  appellant,  to  recover  damages  for 
injury  to  certain  household  furniture,  china- 
ware,  and  otter  effects  shipped  by  her  from 
I^nnsdale,  AUl,  to  Blloxl,  Miss. ;  the  same 
being  consigned  by  appellee  to  herself. 

Tbe  shipment  In  question  orlj^^ted  at 
Fannsdale,  Ala.,  a  statltm  on  the  Soatbem 
Ballwoy,  was  carried  over  the  Southern 
Railway  from  Fannsdale  to  Mobile,  Ala.,  and 
was  there  delivered  to  the  Osborne  Trans- 
fer Cconpany  oi  Mobile,  an  Ind^iendent  cai^ 
rier  baring  no  connection  with  the  Louis- 
ville &  Naahvllle  Railroad,  and  by  the  trans- 
fer company  carried  to  tbe  depot  of  the  ap- 
pellant In  Mobile,  Ala.,  the  distance  between 
the  two  depots  being  about  a  mile  and  a 
half.  The  goods  were  received  by  the  South- 
em  Railway  at  Fannsdale  in  good  order,  ex- 
cept as  was  noted  upon  the  bills  of  lading. 
Hie  shipment  was  made  under  through  bills 
of  lading  Issued  by  the  Southern  Railway 
Company  from  Faunsdale,  Ala.,  to  Blloxl, 
Miss.,  and  was  therefore  an  interstate  ship- 
ment, the  Southern  Railway  Company  being 


tbe  initial  carrier  and  the  Loalsvllle  &  Nash- 
ville Railroad  Company  the  delivering  car- 
rier. In  the  trial  c£  the  case  the  plaintiff 
showed  that  the  freight  was  delivered  to  the 
Soutliem  Railway  Company  in  good  order, 
and  tiiat  she  had  made  pri^r  demands  un- 
der section  4853  of  the  Code  of  Mississippi 
of  1906,  for  true  copies  of  all  notations,  ex- 
ceptions, records,  and  memoranda  entered 
on  the  books  of  each  carrier  touching  the  re- 
ceipt and  handling  of  the  freight  while  In 
transit,  and  claimed  that  her  demand  for 
such  Information  was  Ignored.  Tbe  appel- 
lant oCr^ed  to  prove  on  the  trial  of  the  cause 
that  from  the  time  of  the  delivery  of  the 
freight  In  question  to  it  to  the  time  of  de- 
livery to  appellee  at  Blloxl,  Miss.,  that  It  had 
handled  the  freight  carefully  and  In  every 
respect  without  damage  or  Injury  to  the 
freight,  and  alleged  that  It  delivered  the 
freight  to  the  appellee  In  the  same  condition 
It  had  received  same  from  the  transfer  com- 
pany; but  the  trial  court  refused  to  per- 
mit the  Introduction  of  this  testimony,  hold- 
ing In  effect  that  having  failed  to  comply 
with  the  provisions  of  section  4853  of  the 
Code  of  Mississippi  of  1900  to  obtain  and 
furnish  to  the  consignee,  demand  having  been 
made,  true  c(^les  of  all  notations.  excepUcms* 
records,  and  memoranda  entered  on  the  books 
of  each  carrier  touching  the  receipt,  trans- 
fer, and  handling  of  said  freight  while  In 
transit,  that  the  appellant  was  conduslTely 
presumed  to  have  done  ttie  damage  com- 
plained o£ 

Section  4863  of  the  Code  of  1906  Is  super- 
seded, In  so  far  as  Interstate  shipments  are 
concerned,  by  the  Carmack  Amendment. 
Charleston  &  Western  Carolina  Railway  Ca 
V.  Vamvllle  Furniture  Company,  237  U.  S. 
597.  35  Sup.  CL  715,  69  L.  Bid.  1137. 

It  was  therefore  error  to  exclude  tbe  tes- 
timony offered. 

Reversed  and  remanded. 


LAUBHL  GOMPREISS  CO.  v.  POWm  et  aL 

(No.  17364.) 

(Supreme  Court  of  Mississippi.  Divirion  B. 
March  20. 1916.) 

Wabbhouskihh  «=a24^  — Lobs  of  Ooodb— 

NonCB  OF  AfiBIVAL. 

A  compress  company  was  not  liable  for  the 
value  of  cotton  destroyed  by  fire  while  in  its 
warehoaee  because  of  its  failure  to  promptly  no- 
tify the  shipper  of  tbe  arrival  of  the  cotton  as 
requested  by  the  shipper,  where  it  did  not  know 
of  the  shipper's  custom  to  insure  cotton  upon  its 
arrival  at  warehouses  under  a  blanket  policy, 
and  no  general  costom  to  that  efEect  amimg  those 
engaged  In  tile  cotton  bosineiB  appeared. 

[Ed.  Note.— For  other  eases,  see  Warehouse- 
men, Cent  Dig.  I  61;  Dec  Dig.  «=s>2l(3).] 

Appeal  from  Circuit  Court,  Jones  Goonty; 
Paul  B.  Johnson,  Judge. 

Action  by  George  B.  Power  and  another, 
tmstecB  of  the  Farmers'  Warehouse  Com- 
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pan7,  against  tbe  Laarel  Compress  Company. 
Jndfipment  for  plalntMs,  and  defendant  ap- 
peals.  Reversed  and  remanded. 

Green  &  Qnea,  of  Jackson,  for  appellant 
G.  Hontgranery,  of  laurel,  for  an>ellee8. 

POTTER,  J.  The  appellee  filed  tbls  snit 
In  the  drcult  court  of  Jones  county,  and  the 
case  was  tried  by  the  judge  by  agreement 
without  a  Jury.  The  appellee,  plaintiff  in  the 
court  below,  was  awarded  damages  to  the 
exbemt  of  ¥508.  Tbe  substance  of  the  ground 
of  recoTery  Is,  that  the  Farmers'  Warehouse 
Company,  for  whom  appellees  are  receivers, 
shipped  six  bales  of  cotton  from  Stringer, 
Miss.,  to  the  Laurel  Compress  Company  at 
Laurel,  Miss.,  with  the  request  that  It  be 
promptly  notlded  upon  receipt  of  the  cotton. 
Three  bales  of  the  cotton  In  question  arrived 
at  the  defendant's  compress  on  December 
9th,  and  three  other  bales  arrived  on  Decem- 
ber I4tb,  and  tbe  warehouse  in  question  burn- 
ed and  the  cotton  In  question  was  destroyed 
on  the  morolDg  of  tbe  17tb  day  of  December. 
The  appellee  had  written  the  appellant  to 
promptly  notify  it  of  the  arrival  of  the  cot- 
ton at  ita  mrehouse  and  sets  out  as  its 
ground  of  recovery  that  the  appellant  failed 
to  notii^  appellee  of  the  arrival  of  the  cot- 
ton promptly  as  requested ;  that  on  account 
of  tbe  appellant's  negUgence  In  this  respect 
appellee  bad  failed  to  have  the  cotton  In 
question  covered  by  a  blanket  pcdicy  It  car* 
rled  on  cotton  it  had  In  Tarlons  wardionaes, 
and  consequently  tbe  appellee's  cotton  was 
burned  up  wlthont  any  Insurance,  dne  to 
pellant's  negligence  in  not  promptly  notify- 
ing appellee  of  tbe  arrival  of  the  cotton  at 
its  compress  at  Laurel.  It  Is  claimed  by  the 
app^lee  that  the  appellant  had  notice  of  tbe 
existence  of  the  blanket  policy  and  Its  cns- 
tom  to  place  Its  cotton  under  the  protection 
of  the  same  whenever  notified  of  Its  arrival 
at  war^ouses. 

Tbe  appellee,  however,  utterly  failed  to 
produce  any  testimony  to  show  that  appel- 
lant  knew  of  its  custom  to  Insure  oott<m  on 
reaching  war^urases  under  a  blanket  policy, 
but  tbo  court  seemed  to  take  judicial  notice 
of  tbe  existence  of  soch  custom.  On  tbe 
other  band,  the  agoits  for  the  appellant  com- 
pany testified  tbat  tbey  did  not  know  of  the 
arrangemrait  In  questkm,  but,  to  the  con- 
trary, had  been  glv^  the  impres^n  by  Mr. 
Robertson,  tbe  general  attorney  for  the  ap- 
pellee, that  appellee  had  an  arrangement 
whereby  cotton  was  covered  under  a  blanket 
policy  held  by  appellee  from  tbe  Ume  of  tbe 
issuance  of  bills  of  lading  for  same  upon  de- 
livery to  carriera  Tbe  testimony  falls  to 
show  that  It  was  the  general  custom,  if  such 
is  tbe  case,  of  those  engaged  in  the  cotton 
business  to  insure  cotton  on  arrival  at  the 
warehouse.  In  fact,  the  testimony  in  this 
case  falls  entirely  to  show  that  the  appellant 
bad  any  notice  of  the  character  of  damage  Its 


all^^ed  negligence  would  probably  cause  tlie 
appellee  to  sustain.  Western  Union  Tele- 
graph Co.  T.  Watson,  62  Miss.  101,  33  South. 
76;  Western  Union  Telegraph  Ca  t.  Pearoe, 
82  Miss.  487,  84  South.  162. 
Reversed  and  remanded. 


MONTGOMERY,  Sheriff,  et  aL  v.  MUTUAI< 
LIFE  INS.  CO.  OF  NEW  YORK 
et  aL   (No.  17981.) 
(Supreme  Gourt  of  MisalssiK)!,  DivMon  B. 
March  20, 1916.) 

1.  EXECTTTOBS  AHD  AnifUflfflBATOBS  ^S»87— 

CoLLEonoN  or  AseKcs  —  Goufbohisb  or 

Clauib. 

Notwithstanding  Code  1906,  $  2066,  provid- 
ing that  the  court  or  chancdlor  In  vacation  may 
authorize  an  executor  or  administrator  to  sell 
or  compromise  any  claim  not  readily  collectable, 
where  an  administrator  acts  in  good  faith,  a 
compromise  by  him  of  a  claim  or  debt  due  the 
estate  is  valid  and  binding  without  previous  au- 
thorization by  the  chancery  court  or  the  chancel- 
lor in  vacation. 

[Ed.  Note.— For  other  easfla,  see  Executors 
and  Adminfstraton,  Gent  mgTU  S23,  384r^; 
Dec.  Dig.  «»87.] 

2.  Inbttbance  <8=>244  —  Subbenoes  —  Beiic- 

BURSEICENT  OF  P^IBSON  PaTINO  PBEMIUUS. 

After  a  wife's  death,  her  husband  paid  two 
premiums  on  a  p<dl^  on  his  life  which  had  been 
assigned  to  the  wife,  and  aulKiequently 
dered  the  p(^cy  In  exdiange  for  a  paid-up  pol- 
icy. Afterwards,  the  husband  and  the  ydfe's 
anministrator  surrendered  the  paid-up  policy 
upon  pigment  of  Iti  cash  surrender  value.  The 
premiums  paid  by  the  husband  with  interest 
then  amounted  to  more  than  the  surrender  val- 
ue. Held,  that  the  administrator  properly  paid 
this  amount  to  the  hoBband;  t^e  payments  by 
the  husband  having  inured  to  the  benefit  of 
his  cobeneflciaries,  the  heirs  of  the  wife; 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  H  IM.  524-^lSO;  Dee.  Dig.  «=>244.] 

Appeal  from  Chancery  Oonrt,  Uncoln 
County ;  P.  Z.  Jones,  GhanoeUor. 

Action  by  T.  H.  Aficaitgomery,  Sheriff  and 
administrator,  and  another,  against  the  Mu- 
tual Ufe  Insurance  Company  of  New  York 
and  otbtfs.  From  a  decree  dismissing  the 
bill,  plaintiffs  aiK>eal.  Affirmed. 

M.  McCuUough,  of  Brocdthaven,  for  appel- 
lants. R,  H.  Thompson  and  J.  H.  Thomp- 
son, both  of  Jackson,  and  H.  Cassedy  and  J. 
W.  Caasedy,  both  of  Brookhaven.  for  appel- 
lees. 

POTTER,  J.  On  tbe  1st  day  of  Bfazch. 
1892,  William  B.  Keinedy  insured  his  Ufe 
in  the  BHutnal  life  Insurance  Company  of 
New  York  for  92,S00,  and  the  policy  was 
made  payable  to  himself,  his  executors,  ad- 
ministrators, or  assigns.  Tbe  annual  pre- 
mium on  the  policy  was  $97.  One  premium 
was  paid  at  the  time  the  policy  was  Issued, 
and  future  payments  of  the  same  amonnt 
were  to  be  made  eadi  year  after  that  date 
until  20  payments  should  be  made.  On  Au- 
gust 1,  1892,  Mr.  Kennedy  asirigned  the  pol- 
ity of  life  Insurance  above  mentioned  to  bis 
wife,  Mrs.  Amanda  E.  Kennedy,  and  tbe  In- 
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snraiKie  company  was  notifled  of 'the  asslgn- 
ment.  Mrs.  Kennedy  died  Intestate  In  the 
year  1S95  and  left  surviving  her  her  husband, 
William  B.  Kennedy,  and  her  six  children, 
all  adults,  as  her  heirs.  After  the  death  of 
Mrs.  Kenedy,  Mir.  Kennedy  paid  two  pre- 
miums on  this  policy,  one  March  1,  1897,  and 
one  March  1,  189& 

The  policy  contained  a  prorlslon  that: 
After  "three  full  annual  premium  s  having 
been  paid  on  tbia  poUc^)  the  company  will,  upon 
the  legal  snrrender  uiereof  before  default  in 
the  payment  of  any  premium  or  within  six 
montm  thereafter,  isBue  a  nonparticipBtiii4[  pol- 
icy for  paid-up  insurance,  payaue  as  noein  pro- 
vided, for  the  proi>ortion  of  the  amonnt  of  this 
policy  which  the  cumber  of  full  years  premiams 
paid  bear  to  the  total  number  leiinired." 

On  Mardb  IS.  1808,  within  the  Ox  months 
daflntt^  qpedfled  In  the  pald-np  policy  pro- 
rWan,  ISr.  Kennedy,  the  Izisared  and  one  of 
the  belrs  at  his  deceased  wife  to  whom  the 
original  policy  had  been  assigned,  mailed  an 
apirtlcatl<xi  to  the  company  for  a  paid-up  pol- 
icy, and  the  same  was  issued  In  craformltr 
with  the  terms  of  the  original  pcrficy.  The 
amoant  of  the  pald-np  polite  was  f760.  In 
other  words,  at  the  death  of  Mr.  Kennedy 
the  estate  of  Mrs.  Kennedy  would  be  paid 
$7S0  by  the  Insorance  ccmipany.  On  June  4, 
18(M,  Hr.  ApplewUte,  at  Uiat  time  the  shec^ 
iff  of  lincoln  connly,  was  a]n>ointed  the  ad- 
ministratOT  of  the  estate  of  Mrs.  Kennedy, 
and  the  United  States  Fiddlty  A  Ooaran^ 
Company  became  surety  on  his  bond  as  ad- 
ministrator, and  on  Jnne  16,  1901,  Aj^ile- 
white,  the  administrator,  and  William  B. 
Kennedy,  the  payee  tn  the  policy,  snrren- 
derad  the  policy  In  question  to  the  Insurance 
conqiany  and  executed  a  itAat  receipt  to  the 
insnnmoe  conpsny  for  $2SS  In  fall  settle- 
ment and  snrrender  <a  the  policy.  That  the 
amount  received  by  the  administrator  was 
the  fall  cash  surrender  value  of  the  policy 
Is  not  eontrorerted ;  In  other  words,  the  ad- 
ministrate was  paid  all  the  voMcy  was  worth 
at  the  time  the  surrender  of  same  was  mad& 
This  mcmey  was  paid  by  the  administrator 
to  William  R.  Kennedy. 

After  this  time  T.  H.  Bfimtgomery,  sheriff, 
qualified  as  adndnlstrator  of  the  estate  of 
Mrs.  Komedy  as  successor  to  Applewhite,  ad- 
mlnl8tiat(Hr,  and  brought  suit  in  the  chancery 
court  of  Lincoln  county  against  the  Mutual 
life  Insusnce  Otaapany,  and  B.  0.  Apple- 
white, the  admlnlstratiH-.  and  the  surety  on 
his  bond,  the  United  States  Fidelity  &  Onar- 
anty  Onnpany,  for  the  entire  f 7fE0,  ctalmlng 
that  the  cancellation  and  surrraider  of  the 
policy  by  the  administrator  Aj^lewhlte  was 
▼old,  because  section  2065  of  the  Code  ct 
MlBslsslwt  of  1900  was  not  complied  with, 
and  that  therefore  the  paid-up  policy  of 
$760  was  In  full  force  and  effect  at  the  time 
ct  Mr.  Kramedy's  death.  Sectitm  2005  of 
the  Code  of  1906  is  as  follows: 

"The  court,  or  chancellor  in  vacation,  on  peti- 
tion for  that  purpose,  may  authorize  the  execu- 
tor or  administrator  to  sell  or  comprcnnise  any 


claim  belonging  to  the  estate  whidt  cannot  be 
readily  collected;  but  an  order  authorising  a 
sale  of  any  claim  shall  not  be  made  until  after 
twelve  months  from  the  grant  of  the  letters. 
The  court  or  chancellor  shall  specify  the  terms, 
coQdidoQs,  and  notice  of  such  sale.  In  com- 
promising  any  claim,  the  executor  or  admin- 
istrator may  rec^ve  property,  real  or  personal, 
in  his  name  as  such,  and  he  shall  account  for 
the  same  as  assets  of  the  estate.  The  executor 
or  administrator  shall  report,  in  writing,  all 
sales  and  compromlsea  to  the  next  term  of  the 
court" 

[1]  The  settlement  ct  the  policy  abore  men- 
tioned for  Its  caflh  surroider  value  was  made 
without  the  authorization  of  the  court  or 
chancellOT  In  vacaUon,  as  provided  in  the 
above  section.  But  the  admlzdatrator  re- 
ceived the  full  cash  surrender  value  of  the 
p<Alcy  at  the  time  the  setQement  was  made, 
^niere  Is  no  showing  ct  ^ther  negll^ice  or 
fraud  or  other  wra^paolng  on  the  part  ot  the 
administrator,  and  the  only  (juestlon  here  to 
be  detramlned  Is  wh^her  or  not  be  could 
make  a  Mndlng  agreement  of  settlement  and 
acquit  and  discharge  the  Insurance  craunny 
without  first  having  obtained  the  authorisa- 
tion from  the  chancellOT  in  the  manner  pro- 
vided in  the  Code  section  above  mentioned. 
We  think,  where  the  administrator  acts  in 
good  faith,  a  compromise  by  him  of  a  claim 
or  a  debt  due  to  the  estate  la  valid  and  bind- 
ing without  previous  authortsatltn]  by  the 
chancery  conrt  or  the  cfaancdlor  in  vaca- 
tion. Long  V.  Schackleford,  26  Miss.  569; 
Qulledge  v.  Berry,  SI  Miss.  846;  Martin  v. 
Tarver,  48  Miss.  617;  Anderscm  v.  Or^g, 
44  Miss.  170.  This  settles  the  case  In  so  far 
as  the  Insnrance  onnpany  Is  concmied. 

[2]  Ttxe  sum  of  |2S3  was  paid  by  the  ad- 
ministrator Applewhite  to  Mr.  Kennedy. 
Kennedy,  after  the  death  of  his  wife,  paid 
the  premiums  on  the  policy  of  $97  due  March 
1.  1897,  and  March  1,  1896,  reapectivdy, 
which  inured  to  the  benefit  ct  his  co bene- 
ficiaries, and  the  srtUement  was  made  on  the 
policy  in  1904.  'Sbe  amount  paid  by  him, 
with  the  I^al  Interei!^  thereon  from  the  time 
of  payment  until  the  surrender  of  the  policy, 
more  than  consumes  the  9238  paid  by  the  ad- 
ministrator to'  him. 

The  chancellor  dismissed  the  MIL  We 
think  he  was  correct  In  bis  finding,  and  the 
case  Is  therefore  affirmed. 

Affirmed. 


BOABD  OF  LEVEE  COM'RS  FOB  TAZOO- 
MISSISSIPPI  DELTA  v.  FOOTB  &  DAV- 
IES CO.    (No.  17352.) 

(Supreme  Court  of  Mississippi,  Division  B. 
March  20,  1916.) 

1.  Levees  taiviai  Boabds— AtrraoBiTT 

OF  Meubeks  akd  Officebs. 

The  secretary  of  a  board  of  levee  commis- 
Bloners  had  no  authority  to  bind  the  board  by  a 
contract  for  stationery  and  office  supplies,  as 
such  boards  are  agencies  created  by  the  state 
for  administering  the  afFairs  of  levee  districts, 
its  members  are  public  officers,  and  those  deal- 
ing with  public  officers  must  look  to  the  atat- 
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ntu  for  tbtit  duties  ud  powen,  and  Hum  Is 
no  statute  autborising  such  secretary  to  make 

a  contract  binding  upon  the  board. 
[Ed.  Note.— For  other  cases,  see  t^erees,  Gent 

Dig.  S  18;  Dec  Dig.  «=»9.] 

ON  OoivTBACTS— Estoppel. 

A  board  of  levee  commisedoners,  iriiidi  ac- 
cepted and  paid  part  of  an  account  for  station- 
ery and  office  supplies  ordered  by  its  secretary 
without  authority,  was  not  thereoT  estopped  to 
deny  its  liability  for  the  balance  oi  the  account 

[Ed.  Note.— For  other  cases,  see  Lereea,  Gent. 
Dig.  S  18;  Dec  Dig.  «=»9.] 

8.  Levees  «=»11— Levee  Boabds— Rejection 

or  Claims. 

In  an  action  on  a  claim  against  a  board  of 
levee  commissioners  for  stationery  and  office  sup- 
plies ordered  by  its  secretary  without  authority, 
the  court  had  no  power  to  go  into  the  question  of 
whether  the  board  arbitrarily  rejected  a  part 
of  the  claim,  as  it  might  have  refused  to  pay 
anything,  and,  when  it  paid  a  part  of  ^e  ac- 
count, plaintitC  received  more  than  he  could 
have  legally  demanded. 

[Ed.  Note.— For  other  cases,  see  Levees.  Oent 
Dig.  8  20;  Dec  Dig.  <fc=>ll.] 

Appeal  from  Circuit  Court,  Coahoma  Coun- 
ty; T.  B.  Watklns,  Judge. 

Action  by  Foote  &  Davies  Company  against 
the  Board  ot  Levee  Commissioners  for  the 
Yazoo-Blls8lsd.ppl  Delta.  Judgment  for  plaln- 
tiff,  and  defendant  appeals.  Beversed  and 
dismissed. 

Gary  &  Rice,  of  Charleston,  for  appellant 
D.  A.  Scott  and  E.  M.  Yerger,  both  of  Clarks- 
dale,  and  SomervUIe  &  SomervUl^  of  Oleve- 
land,  for  ai^itilee. 

OOOK.  P.  J.  This  action  was  b^nn  In  a 
Jnatlce  ct  the  peaoa  court  againat  tlie  board 
of  levee  commlsatMiers  Cor  tbe  Yaaoo-MlBSlB- 
Blppl  Delta,  upon  an  opm  accoan^  onbrac- 
ing  stationery  and  office  sapiOleB.  In  tbe 
circuit  court  oral  evidence  and  depositions 
were  oCEered  by  the  plaintiff,  aKKUee  here, 
in  support  of  the  account.  At  the  dose  of 
the  evidence,  the  trial  Judge  instructed  the 
Jury  to  find  for  tiie  pUUntift;  hence  this  ap* 
peaL 

The  bill  of  goods  in  question  was  sold  to 
the  secretary  of  the  board  of  levee  commis- 
sionera.  It  appears  that  the  secretary  had 
no  autiiorlt;  from  the  board  of  levee  com- 
mlssionerB  to  buy  the  goods,  but  it  fa  con- 
tended here  that  it  had  been  the  custom  for 
a  number  of  years  tor  the  secretary  to  buy 
goods  ot  this  character,  and  for  the  board 
of  commissioners  to  pay  the  bills  so  bought 
as  a  matter  of  course. 

[1]  "Tbe  board  of  levee  commissioners  la 
an  agency  created  by  the  state  for  adminis- 
tering the  aflCairs  of  the  levee  district  Its 
members  are  public  officers."  State  v.  Board 
of  Levee  Com'rs  of  Tazoo-Misslssippl  Delta, 
96  AUss.  685,  Bl  South.  211.  Those  who  deal 
with  public  officers  must  look  to  the  stat- 
utes for  their  dntles  and  powers,  and,  nn* 
less  the  statutes  of  the  state  confer  upon 
the  secretary  of  the  levee  board  the  power 


to  bind  the  board  of  levee  commission's  in 
contracts  of  the  sort  here  Involved,  no  eucii 
authority  existed.  We  have  examined  all  of 
the  laws  passed  by  the  Legislature  which 
r^er  to  the  board  ot  levee  commissioners  for 
the  Yazoo-MlsslssippI  Delta,  and  have  been 
unable  to  find  anything  which  suggests  that 
the  secretary  of  the  board  may,  under  any 
circumstances,  malie  a  contract  binding  upon 
the  levee  cconmissloners.  As  his  official 
title  implies,  be  is  merely  the  secretary  of 
the  board — ^the  keeper  of  the  minutes  and 
the  books  of  the  board.  It  Is  his  duty  to 
keep  the  minutes,  and  records,  and  he  is  the 
official  scribe.  The  secretary  may  be  likened 
to  the  clerk  of  the  board  of  supervisors  of 
a  county,  or  the  <derk  of  a  dty,  or  town  coun- 
cil, and  has  no  more  authority  to  make  con- 
tracts for  the  levee  district  than  would  the 
clerk  of  the  board  of  supervisors  for  the 
county. 

[2]  It  appears  that  the  board  of  levee  com- 
missioners accepted,  and  ordered  paid,  some 
part  of  the  account,  and  from  this  it  is  con- 
tended that  it  is  estopped  to  deny  its  UablU- 
ty  for  the  entire  account 

We  do  not  beUeve  that  this  contention  is 
sound.  The  board  decided,  no  doubt  that 
some  of  the  It&as  of  the  account  were  need- 
ed, and  therefore  paid  for  such  items,  and 
decided  that  the  other  items  were  not  needed, 
and,  not  being  l^lly  bound  to  pay  for  the 
same,  the  board  of  oommlasionen  declined 
to  do  so. 

[3]  The  record  su^ests  that  the  board  ar- 
bitrarily rejected  a  part  of  the  claim,  some 
part  of  which  had  been  used  by  the  secre- 
tary and  other  officers  of  the  board.  We 
do  not  think  that  this  court  is  empowered 
to  go  into  this  question,  because  the  board 
had  the  undoubted  power  to  refuse  to  pay 
anything;  but  having  paid  a  part  of  the 
account  the  plaintiff  got  more  than  be  could 
h&ve  l^ally  demanded. 

Reversed  and  dismissed. 


BOYD  et  aL  T.  ALABAMA  A  T.  BY.  CO.  • 

{No.  17286.) 

(Supreme  Court  of  Mississippi,  Division  B. 
March  20,  191Q.) 

1.  Cabbxebs  «=3281  —  Pebsohai.  Injubt  — 

Manaoembnt  of  Tbain. 

A  railroad,  which  did  not  contract  to  carry 
an  insane  person  nnaccompanied  by  a  caretalrer, 
and  whose  employes  anticipated  no  effort  oo  the 
part  of  such  person  to  jump  from  the  moving 
train,  was  not  negligent  m  permitting  a  window 
to  be  open,  or  in  allowing  hun  to  jump  or  throw 
himself  through  the  window  while  the  caretaker 
occupied  a  seat  in  front  with  his  back  to  hiniL 

[Ed.  Note.— For  other  cases,  see  Carriers, 
^t  Dig.  H  1003-1097,  1241 ;  Dea  Dig.  «s> 

2.  Gauiebs  «»29e(8)  — PABSBN0SB8~MAN- 

AGEUENT  or  Tbat:t— DUTT  AS  TO  PASSBNOBB 

Faluhq  fbom  Tbain. 

In  such  case,  the  carrier,  which  did  not 
know  that  the  insane  person  was  seriously  hurt 
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or  injured,  which  could  not  have  safely  backed 
down  to  the  place  where  he  fell,  which  pennit- 
ted  the  relative  of  the  injured  passenger  to  leave 
the  train  to  go  hack  to  his  assistance,  and  which 
could  not  have  prevented  his  death  or  have  re- 
lieved  his  suffering  by  Ming  back  and  taking 
bim  ap,  was  under  no  dnty  to  back  its  train 
to  take  him  up. 

[Ed.  Note.— For  other  caaeB,  see  Oarriera, 
Gent  Dig.  S  1220;  Dec.  Dig.  «=»295(8).] 

Appeal  from  Circuit  Court,  Newton  Coun- 
ty; C.  li.  Dobbs,  Judge. 

Suit  by  Pearl  Boyd  and  others  against  tbe 
Alabama  &  Vicksburg  Ballway  Company. 
Judgment  ft)r  defwdant,  and  plaintiffs  ap- 
peal. AfBrmed. 

F.  y.  Brahan,  of  Meridian,  and  Byrd  & 
Byrd,  of  Newton,  for  appellants.  B.  H.  &  X 
H,  TlKnnpBon,  of  Jackmn,  for  aiHPello& 

STBVBNS,  X  App^lants,  tbe  widow  and 
cblldren  of  H.  Y.  Boyd,  deceased,  u  ^atn- 
tlffa  In  the  court  below,  sued  the  Alabama 
&  Vicksburg  Railroad  Company,  .appellee^ 
for  the  death  of  H.  Y.  Boyd,  a  passoiger  on 
said  railway.  The  deceased  took  passage 
on  said  road  as  a  passaiger  from  Meridian 
to  Jackson  In  Febmaxy,  1913,  and  after 
proceeding  on  his  Joomey  for  swne  distance, 
and  befwe  the  train  reatibed  the  town  of 
Newton.  Mr.  Boyd  either  Jumped  from  or  fell 
throagjb  an  oiten  window  of  the  paasniger 
coach  and  reoelTed  Injuries  from  which  he 
subsequently  died.  It  appears  that,  sereral 
years  before,  deceased  suffered  from. an  at- 
tack of  lunacy  and  became,  and  was  for  some 
time,  a  patient  in  the  Mississippi  Insane 
Aoylam  at  Jackson.  After  he  was  discharged 
trcm  the  institution,  be  returned  to  hla  home 
In  Noxubee  county,  married,  and  became  the 
£ath»  of  the  tour  minor  cblldrm,  wbo^  with 
the  widow,  Instttnted  this  suit.  A  tihoxt 
time  before  the  injury  complained  of,  Mr. 
Boyd  suffered  sp^b  of  melan(dioly,  and  seem- 
ed to  be  ccHisdons  of  a  return  of  his  lunat^, 
and  Tfduntarlly  consented  to  return  to  the 
Insane  asylum  in  company  with  his  brother- 
in-law,  a  Mr.  McCaUtHU.  These  two  were 
wmiriTig  the  Journey  on  one  of  the  regular 
passenger  trains  of  api>ellee  and  for  a  time 
occupied  the  same  seat  McOallom,  because 
the  window  aaah  was  up  and  tbe  wind  too 
cold,  left  the  seat  occupied  by  Boyd  and  took 
the  seat  next  in  front  with  his  back  turned 
toward  Boyd.  A  short  while  thereafter 
some  one  of  the  passengers  exclaimed,  either 
that  a  man  had  fallen  from  the  window,  or 
had  Jumped  out  of  the  window,  when  Mo- 
Callom,  turning,  looked  out  of  the  window 
and  saw  Mr.  Boyd  Just  as  he  struck  the 
ground.  MeCaUom  thereupon  pulled  the  bell 
cotA  and  caused  tbe  train  to  stop  about  a 
4;narter  of  a  mile  from  tbe  idace  where  his 
cranpanlon  bad  fallen,  and  demanded  of  tbe 
conductcHT  that  the  train  should  be  backed 
to  the  place  where  Boyd  left  the  train.  The 
conductor  declined  to  comply  with  this  re- 
quest or  to  back  the  train,  but  did  pmnit 
Mr.  UcCallom  to  get  off  tbe  train  and  go 


back  In  s^rch  of  bis  charge.  Mr.  McOa^ 
iom  walked  back  and  found  Boyd  by  the  aide 
of  the  railroad  track  In  a  semluiiconsclous 
condition  and  suffering  from  Injuries  wblcb 
subsegu^tly  proved  fataL  There  were  resi- 
dents near  by  who  furnished  a  wagon  and  as- 
sisted McCallom  in  promptly  removing  Mr. 
Boyd  to  a  sanatorium  at  Newton,  where  ha 
died  the  next  day. 

There  la  some  complaint  In  the  declaration 
against  the  railroad  company  for  permitting 
the  window,  through  which  Boyd  either 
Jumped  or  f^l,  to  remain  <ven  and  not  fas- 
tened. But  tbe  main  ground  relied  upon  for 
recovery  is  the  contention  that  the  railroad 
company  was  under  a  duty  to  back  the  train 
to  the  point  where  deceased  f^  off  and  to 
remove  tbe  Injured  passenger  to  Newt<m.  or 
to  s<»ne  other  point,  for  prompt  surgical 
treatment  At  the  concluslim  of  tbe  plain- 
tiffs' testimony,  tbe  court  sustained  the  mo- 
tion of  app^ee  to  exclude  all  tbe  evidence 
on  behalf  of  the  plaintiffs  and  to  grant  tbe 
defendant  a  peremptory  instruction.  In  pur- 
suance of  this  motion,  final  judgment  was 
entered  in  favor  of  the  railroad  company. 

[1]  On  the  facts  of  this  case,  no  negligence 
can  be  imputed  to  tbe  railroad  company  for 
permitting  ttie  window  sash  to  be  open,  or 
for  allowing  Mr.  Boyd  to  escape  from  the 
coach.  The  railroad  company  did  not  con- 
tract to  convey  a  lunatic  unaccompanied  by 
a  caretaker,  and  there  is  no  evidence  even 
that  the  employ^  of  tbe  road  anticipated 
any  effort  on  the  part  of  Mr.  Boyd  to  Jump 
from  the  moving  train.  It  Is  manifest  ttiat 
Boyd  either  jumped  through  the  window,  or 
so  protruded  his  body  as  practically  and  ef- 
fectually to  throw  himself  from  the  moving 
train.  The  contract  of  carriage  was  In  no 
wise  broken,  and  indeed  counsel  fOr  appel- 
lants do  not  here  contend  that  tbe  railroad 
company  was  negligent  so  far  as  we  are  con- 
cerned with  tbe  fall  of  Mr.  Boyd  from  tbe 
moving  train. 

[2]  It  is  contended,  however,  that  the  rail- 
road OKupany  was  under  a  duty  to  back  Its 
train  and  pick  up  the  fallen  and  Injured 
passenger.  On  the  facts  of  this  case,  we 
cannot  say  that  such  a  duty  existed.  In 
the  first  place,  It  assumed  that  tbe  railroad 
company  knew,  or  had  good  cause  to  know, 
that  tbe  man  was  In  fact  seriously  hurt  or 
Injured.  As  a  matter  of  fact,  tbe  railroad 
company  did  not  know  that  the  necessity  ex- 
isted. In  the  next  place,  there  is  no  evi- 
dence that  the  train  could  have  safUy  been 
backed  without  a  collision  with  other  trains,, 
or  without  materially  Inconvenieuclng  many 
passengers  and  causing  them  to  miss  regular 
connections  with  other  railroads.  Then  the 
evidence  does  show  that  Mr.  McCallom,  die 
brother-in-law  of  the  dieceased  and  the  one 
standing  as  sponsor  and  serving  as  caretaker 
for  Mr.  Boyd,  was  permitted  to  leave  the 
train  for  the  purpose  of  rendering  any  needed 
assistance,  and  ttiat  he  did  promptly,  by  the 
help  of  neighbors,  ranore  tbe  Injured  man. 
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to  a  creditable  and  nearby  Banatorinm, 
where  pbyddans  administered  such  relief  as 
they  could  afford,  and  the  evidence  therefore 
utterly  falls  to  Bhow  that  the  employ^ 
coald  hare  prevented  the  death  of  the  passen- 
ger by  going  back  and  jAdclng  hlia  up,  or 
even  that  they  could  have  In  any  wise  more 
effectually  relieved  his  suffering.  The  grava- 
men of  this  suit  Is  a  claim  of  $26,000  for  the 
death  of  H.  V.  Boyd  caused  by  the  failure  of 
the  railroad  company  to  perform  Its  duty  to- 
ward him  as  a  passenger.  The  evidence 
falls  to  show  that  his  death  could  have  been 
avoided  by  any  assistance  which  the  em- 
ploy^ could  possibly  have  rendered  In  ad- 
dition to  those  tliat  actually  were  rendered 
by  his  faithful  companion  and  good  Samari- 
tan neigbt>or8.  This  case  la  different  from 
that  of  Ballroad  Go.  r.  Byrd,  89  Miss.  306, 
42  South.  286,  and  authorities  there  re- 
lied on.  We  have  examined  all  the  cases 
cited  by  counsel  and  find  no  adjudicated  case 
which,  In  our  judgment,  conflicts  with  the 
decision  we  ar«  aniunmclng. 
Affirmed. 


HBSDOBFFBR  T.  HILLEB.    (No.  17807.) 

(Supreme  Oourt  of  Misdsdppi,  Divisitm  B. 
March  20, 1916.) 

1.  WiTNBSBKS  ^105— GONUDKNIIAI.  OOUnT- 

NicATioNS— Husband  and  Win. 

A  divorced  husband  could  not  teati^ 
against  hit  wife  as  to  a  confidential  cominani- 
cation  between  him  and  hia  wife. 

[Eid.  Note. — For  other  cases,  nee  Witneaaes, 
Cent.  Dig.  {  743;  Dec  Dig.  «=3l95.] 

2.  WiTNBSSEg  9=^(1) —OolCFKiBnOT— Hub- 
ban}}  AND  Wm. 

Where  a  husband  pledged  stock  certificates 
belongiag  to  his  wife  and  purporting  to  have 
been  indorsed  by  her,  and  was  subsequently  di- 
vorced from  her,  be  was  a  competent  witness 
against  her  as  to  the  Indorsemait  of  the  certifi- 
cates, since.  If  she  indorsed  them  to  enable  Mm 
to  borrow  money  upon  them,  ehe  could  not  have 
deemed  the  transaction  confidential,  and  a  hus- 
band or  wife  may  teetlCr  against  the  other  after 
divorce  if  tbe  testimony  does  not  rriate  to  priv- 
ileged conmiunications. 

[Ed.  Note. — For  other  cases,  see  Witnessea, 
CtnL  Dig.  S  180;  Dea  Dig.  4=»64(1).] 

3.  WrrHBBSEs  «s»64{l)  —  OoMPrnoNoT— Hub- 
band  AND  WlFlC. 

Oode  1006.  I  1916,  providing  that  husband 
and  wife  may  be  introduced  by  each  other  as 
witnesses  in  all  cases  and  shall  be  competent 
witnesses  in  their  own  behalf  as  against  each 
other  in  all  controversies  between  toem,  leaves 
the  common-law  rule  as  to  the  competency  of 
husband  and  wife  applicable  to  the  queetion  of 
a  divorced  husbands  competency  to  testify 
against  his  wife  in  a  suit  in  which  there  is  no 
controversy  between  the  husband  and  wife. 

[IGd.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  S  ISO;  Dec.  Dig.  «S364(1).3 

Appeal  from  Chancery  Court,  Bdadison 
County ;  P.  Z.  Jones,  CiiaDcellor. 

Suit  between  Leontlne  Hesdorffw  and  Effle 
Greener  Hliler.  From  a  decree  In  favor  of 
Hlller,  HesdoEfler  appeals.  Beversed  and 
rett.aDded. 


Mayes  ft  Mayes,  of  Jackson,  for  appeUtnt. 
H.  B.  Oreavee,  ot  Canton,  for  appellee; 

OOOE,  P.  J.  This  suit  was  began  In  the 
chancery  court  of  Madison  county  to  s^e 
the  question  of  ownership  of  five  shares  of 
capital  stock  of  the  lUlnols  Central  Ballroad 
Company.  Mrs.  Effle  Q.  Hlller  obtained  title 
to  the  stock  by  gift  from  her  husband.  The 
stodE  was  hypothecated  to  secure  a  loan  made 
to  D.  M.  Hlller,  the  husband  of  Effle  6. 
Hlller.  Mr.  Hlller  failed  to  pay  the  loan, 
and,  at  his  request,  the  promissory  note  evi- 
dencing the  loan,  together  with  the  railroad 
stock,  was  sold,  appelant  Leontlne  Hesdorffer 
becoming  the  purchaser  thereof.  The  hypothe- 
cated stock,  when  It  came  Into  the  posses- 
sion of  tiie  bank,  was  indorsed  In  blank. 
Mrs.  Hlller,  the  owner,  d^ed  that  she  In- 
dorsed tiie  stock,  cv  autJUoTlBed  anyime  to 
write  her  name  thereon.  The  chancellor,  aft- 
er faeartng  the  evidence,  awuded  the  Bto(ft 
to  Mrs.  Hlller. 

On  the  trial  below,  the  appeUant  ofEered  in 
evidence  the  deposition  of  Mr.  Hlller,  In 
which  be  testified  that  appellee,  bis  wife,  In- 
dorsed the  certiflcate  in  his  presenee  and 
delivered  it  to  him  to  be  sold  w  pledged. 
This  deposltlm  was  suppressed  on  the  ground 
that  husband  and  wife  are  Incranpetent  wit- 
nesses against  each  other;  and  this  ruling 
of  the  chancellor  Is  aseigned  as  error.  The 
point  Is  made  here  that  Mr.  Hlller,  snhee- 
quent  to  the  time  be  says  Mrs.  Hlller  indors- 
ed the  note,  and  befora  his  d^wsltlcm  was 
given,  had  been  divorced  from  his  wife,  and, 
therefore,  he  was  not  Incompetent  to  testify. 
The  contention  is  made  that  the  divorce  re- 
moved hia  disability  as  a  witness  and  the 
chancellor  erred  In  refoslng  to  consider  his 
d^osltlon.  Counsel  have  not  cited  any  de- 
cision of  this  court  wherein  the  precise  point 
presented  by  this  record  was  In  issue,  and 
we  assume  that  none  exists.  The  cases  dted 
by  appellee  are  not  In  point  Our  statute 
does  not  seem  to  touch  the  facts  of  this  case, 
and  we  must  go  to  the  rules  of  the  common 
law  for  a  solution  of  the  question. 

[1,2]  There  can  be  no  question  that  the 
chancellor  was  right  In  suppressing  the  dep- 
osition of  Mr.  HiUer  If  his  deposition  dis- 
closes a  confidential  communication  between 
himself  and  his  wife.  This  court  la  Irrevo- 
cably committed  to  the  Ironclad  Infiezlble  rule 
that  a  husband  or  wife  will  not  be  permitted 
to  detail  in  court  the  confidences  of  the  mari- 
tal relation.  What  are  the  facts,  If  Mr.  HiU- 
er is  to  be  believed?'  Mr.  HiUer  purchased 
five  shares  of  the  Illinois  Central  Ballroad 
Company's  capital  stock  and  presented  same 
to  his  wife.  According  to  Mr.  Killer's  story, 
Mrs.  Hlller  authorized  him  to  tise  this  stock 
as  collateral  for  loans  to  be  obtained  by 
him,  and  in  order  to  pass  title  to  same  she 
Indorsed  the  certificates  In  her  own  hand. 
After  this  transaction,  and  after  the  courts 
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had  serered  the  bonds  of  matrimony  between 
him  and  his  wife,  will  the  conrta  permit  him 
to  tell  about  this  transaction  between  him- 
self and  his  wife,  over  the  objections  of  his 
divorced  wife?  If  to  relate  this  stoir  It  can 
be  said  that  the  witness  will  be  disclosing 
the  confidences  of  hasband  and  wife,  we  think 
the  answer  will  be  In  the  negative.  On  the 
other  band,  If  the  witness  is  merely  relating 
an  ordinary  business  transaction,  which  the 
wife  could  have  made  with  any  other  person, 
and  which  cannot  be  reasonably  termed  con- 
fidential, the  answer  must  be  the  reverse. 
Ttals  transaction  was  to  be  acted  on,  and 
third  parties  were  to  be  induced  to  port  with 
their  money  upon  the  faith  of  It  If  Mr. 
Hiller  Is  telling  the  tmtb.  Mrs.  HlUer  has 
set  a  trap  for  tbe  money  changers,  and  the 
trap  baa  been  spmng.  Necessarily,  when 
stocks  are  itfered  as  collateral  for  a  loan, 
the  ownership  of  tbe  stock  is  a  matter  to  be 
Inquired  about  by  tbe  person  making  the  loan. 
The  certificate  In  this  case  was  filled  out  In 
the  name  ol  Mrs.  Hiller;  tbe  transfer  of 
same  purports  to  have  been  made  by  her; 
and  her  signature  purports  to  bave  been  writ* 
ten  by  her.  Can  tt  be  said  that  Mr.  Hiller 
would  be  betraying  t3ie  confidential  communi- 
cations ot  bis  wife  if  he  biformed  fbe  bank 
that  tbe  signature  of  his  wife  was  written 
in  Us  presmoe?  We  think  not.  It  does  not 
seem  reasonable  that  if  Mrs.  Hiller  signed 
tbla  certificate  in  the  iwesenoe  of  ber  hus- 
band, for  the  purpose  of  enablli^  him  to  bor^ 
row  money  by  using  It  as  security  for  the 
loan,  she  cxmsldered,  or  could  reasonably 
consider,  tSm  trsnsacUfHi  as  a  confidential 
arrangement  not  to  be  mentiiuied  by  hex 
husband.  If,  In  fact,  Mrs.  Hiller  did  In- 
dorse the  certlflcate,  she  Is  attonpting  to  per^ 
pettate  a  fraud  under  the  com-  of  marital 
ctmfidences.  She  blew,  or  sbonld  have  known, 
that  Mr.  HillOT  would  pnt  up  this  stodc  and 
get  money  on  her  indorsement.  She  knew,  or 
should  have  known,  that  Mr.  Hiller  wonkl 
tell  tbe  banks  Just  wfiat  he  told  the  court  In 
his  dQMsltlon.  In  the  very  nature  of  things, 
she  could  not  have  deoned  the  transaction 
coDfldentlal. 

Now  the  marriage  contract  has  been  dis- 
solved and  Mr.  HUter  has  no  interest  In  this 
transactioii,  and  he  la  competent  to  testify 
if  his  teetlzumy  does  not  relate  to  privileged 
matters. 

"Tbe  incompetency  of  one  to  testify  againsi 
the  other,  wbue  often  treated  in  the  same  way 
as  tiw  incompetency  of  one  to  testify  for  the 
other,  IB  based  on  the  policy  or  sentiment  that 
to  permit  such  testimony  would  disturb  the  har- 
mony of  the  marriage  relation,  rather  than  npon 
the  idea  of  interest  in  the  event  of  the  suit,  and 
there  are  exceptions  that  do  not  exist  when  one 
is  t^tifying  for  the  other.  Both  of  these  cases 
Bfaould  De  dlstingaished  from  mere  privileged 
ctmunnnlcatioDS.  As  to  tbe  latter  it  oaually 
makes  no  difference  whether  the  husband  or  wife 
is  a  party  or  not,  and  the  privU^e  may  be 
waived,  but  death  or  divorce  does  not  destroy 
the  privilege."  Elliott  on  Bvidenee,  voL  2,  S 
782. 


This  reasoning  of  the  learned  tert  writer 
points  out  the  tms  rule  of  tbe  common  law. 
The  huidMuid  or  wife  may  testify  against  the 
other  after  divorce,  if  the  testimony  does 
not  relate  to  xvivUeged  communications.  Ne- 
ther could  testify  for  the  oQier  because  of 
tbe  identity  of  Interest 

Mr.  Wlgmore,  writing  on  this  subject,  says; 

"Nor  is  it  material  that  the  testimony  relates 
to  matters  which  occurred  during  the  marriage. 
The  few  rulings  taking  the  contrary  view  are 
misled  by  the  analogy  of  a  different  privilece, 
namely,  that  whicA  prohibits  tbe  disclosure  of 
marital  confidoitial  communicationB." 

This  is  the  cmx  of  the  whole  matter:  Does 
Mr.  Hlller's  testimony  disclose  "confidential 
cmnmunlcations"?  If  not,  he  is  a  competent 
witness  Offotntt  his  vrlfe,  all  Identity  of  In- 
terest having  been  destroyed  by  the  divorce 
decree.  This  court  had  in  mind  the  distinc- 
tion made  here  when  it  de<4ded  the  case  of 
Whitehead  v.  Eirk,  104  Miss.  776,  61  South. 
738,  62  South.  432,  51  U  B.  A.  (X.  S.)  187. 
We  used  this  language  In  that  case:  "Of 
course  many  things  are  said  and  done  by 
husband  or  wife,  which  on  their  ftice  bear 
no  semblance  of  confidence." 

[3]  Section  1916,  Code  1906,  leaves  the 
common-law  rule  applicable  to  tbe  facta  of 
this  case  as  it  originally  existed.  The  stat- 
ute removes  the  disability  of  the  husband  or 
wife  on  account  of  their  identity  of  Inter- 
est and  permits  either  to  testl^  against 
each  other  'in  all  controversies  between 
them."  For  the  purposes  of  this  decision, 
we  will  assume  that  the  statute  has  nothing 
to  do  with  the  present  case,  there  being  no 
controversy  between  husband  and  wife.  So, 
at  last  the  common-law  rule  will  control. 
We  find  that  the  testimony  of  Mr.  Hiller  does 
not  disclose  a  confidential  communication 
between  himself  and  his  wife.  This  being 
true  the  divorce  decree  removes  all  Incom- 
petency of  the  vrttness  to  testify.  The  hus- 
band and  wife  are  no  longer  one.  The  chan- 
cellor erred  In  suppressing  tbe  deposition  of 
Mr.  Hiller,  and  the  judgment  of  th%  court  be- 
low is  reversed  and  the  cause  la  remanded. 

Reversed  and  remanded. 


TAZOO  &  M.  V.  R.  CO.  v.  SJBLET. 
(No.  14981.) 

(S^npreme  Court  of  Mississippi,  Divisiou  B. 
March  20,  1916.) 

Snpuxj.riowB  «=»18(1)— Conbtbuotioh  and 
Effkct. 

In  an  'action  against  a  railroad  for  imped- 
ing the  flow  of  water  1^  its  embankment  so  as 
to  overflow  certain  parte  of  plalntlff'B  land  and 
to  damage  his  crops  daring  the  years  1910  and 
1911,  an  agreement  of  tbe  parties  that  the  tes- 
timony of  defendant's  witness  at  a  former  trial, 
in  a  suit  for  damages  to  the  same  land  ana 
crops  in  previous  years,  might  be  read  in  evi- 
dence instead  of  his  personal  attendance  and 
examination,  under  which  the  plaintiff  introduc- 
ed the  entire  record  in  the  previous  trial,  and 
that  the  nniditions  in  April,  1912,  were  the 
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Bame  as  tbe;  existed  at  the  time  testified  to 
In  the  first  examination,  was  tantamonnt  to  a 
coofession  of  defendant's  UablUt;,  leaving  die 
jury  to  determine  only  the  amount  of  damages. 

[Ed.  Note. — For  other  cases,  see  Stipulations, 
Cent.  Dig.  8§  41,  45,  47,  54;  Dec.  IMg.  «S=> 
18(1).] 

Appeal  from  Circuit  Court,  Coahoma  Coun- 
ty;  T.  B.  Watklus,  Judge. 

Action  by  J.  N.  Sibley  against  the  Tacoo  &  { 
BO)Hdsslppi  Valley  Railroad  Company.  Jndg- ! 
ment  for  plaintiff,  and  defmdant  appeals.  I 
Affirmed. 

Hayes  ft  Hayes,  of  Jackson,  for  appellant 
Catrer  ft  Johnston,  of  CSaAsdale,  for  ap- 
pellee. 

POTTER,  J.  In  April,  1912,  the  appellee, 
who  was  plaintiff  In  the  trial  court,  Abed  his 
declaration  against  the  appellant,  defendant 
there,  charging  that  prior  to  September  30, 
1909,  the  appellant  had  built,  or  caused  to  be 
built  and  constructed,  a  certain  railroad  em- 
tienkment,  upon  which  it  laid  Its  tracks,  and 
over  which  it  operated  a  part  of  Its  line  of 
railway,  and  that  said  embankment  was  built 
throngh  certain  land  described  In  the  de<dara- 
Alon  as  belonging  to  the  plaintiff.  The  land 
In  question  was  220  acres,  and  situated  on  the 
west  or  northwest  side  of  the  railroad  em- 
bankment The  declaration  farther  alleged 
that  because  of  the  method  of  construction  of 
the  railroad  embankment  a  certain  natural 
water  course  was  dammed,  and  the  flow  of 
the  water  thereby  Impeded  and  obstructed  In 
Bnch  way  as  to  occasion  the  overflowing  of 
•certain  parts  of  the  220-acre  tract  of  land, 
and  the  declaration  alleges  that  the  natnral 
slope  of  the  land  In  question  was  toward  said 
railroad  embankment,  and  that  the  natnral 
and  usual  flow  of  the  surface  of  the  water 
was  across  the  land  upon  which  the  railroad 
constructed  the  above-meutioned  embank- 
ment, and  that  the  embankment  bad  been 
so  negligently  constructed  as  to  occasion 
the  damming  back  of  surface  water,  there- 
by causing  the  overflow  of  the  lands  of  the 
ai^llee;  that  the  obstmctlon  to  the  flow 
of  the  sorface  water  was  nnnececBary,  and 
might  easily  have  been  prevented  at  little 
«ost  or  expense  to  the  railroad  company ;  and 
that  because  of  the  flooding  of  the  lands  in 
question  in  the  manner  set  out  In  the  dedara- 
tltni  certain  crops  ot  com,  cotton,  and  other 
agricultural  products,  the  property  of  the  ap- 
pellee, were  from  time  to  time,  during  the 
years  of  1910  and  1911,  destroyed,  and  that 
the  at>pellee  was  prevented  for  the  same 
cause  fn»n  clearing  and  putting  into  cultiva- 
tion other  portions  of  said  land ;  and  alleg- 
ing that  the  plaintiff  was  prevented  from  de- 
riving rents  and  prints  from  portUms  there- 
in and  oonsequoitly  there  was  a  demand  for 
damages,  niere  had  be«i  other  suits  against 
the  defendant  railroad  company  by  the  plain- 
tiff in  Uis  case,  for  damafles  done  to  the  same 
land  and  cn^  tbweof  in  previous  years  on 


account  of  the  cwstmction  of  the  railroad 
bank  in  question,  and  a  recoveiy  had.  Hie 
testimony  in  this  case  shows  that  the  otmdl- 
ttons  prevailing  with  reference  to  the  con- 
structicai  and  maintenance  of  the  railroad  on 
the  day  the  present  suit  was  brought  were 
practically  the  same  as  they  existed  at  the 
time  the  recovery  was  had  In  the  last  suit 
previous  to  the  present  one,  which  was 
brought  at  the  April  term,  1910,  of  the  same 
court  Daring  the  progress  of  the  trial,  it 
was  discovered  that  one  of  app^lant's  wit- 
nesses. A.  J.  Rylee,  was  absent  and  the  ap* 
pellee  was  requested  to  agree  that  the  testi- 
mony of  Rylee,  as  given  by  him  at  the  April 
term,  1910,  of  the  court  in  the  trial  of  cause 
No.  1694,  the  same  being  the  number  of  the 
last  suit  previous  to  the  present  one  on  the 
docket  of  the  circuit  court  of  Coahoma  coun- 
ty, might  be  read  In  evidence  as  the  testimo- 
ny of  the  witness  in  the  trial  of  the  case  at 
bar,  and  tlie  fcdlowlnc  agreement  was  eatex^ 
edlnto: 

"It  is  agreed  that  the  testimony  of  the  wit>' 
ness  Rylee  (A.  J.),  given  at  the  former  trial  of 
this  cause,  is  to  be  read  in  evidence  in  Ueu  'of 
the  personal  presence  and  examination  of  the 
witness.  It  fa  the  further  understanding  and 
Bxreement  that  the  conditions  prevailing  with 
reference  to  the  construction  and  maintenance 
of  the  railroad  on  April  6,  1012,  were  the  same 
as  then  existed  at  the  tiiae  testified  to  in  his 

first  examination  cm  the    day  of  April, 

1910." 

The  appellee  thereupon  introduced  In  tes- 
timony the  entire  record  In  the  toxmer  trial 
of  the  previous  litigation  In  question.  An 
instruction,  that  was  in  effect  a  peranptory 
Instmction  to  find  for  plaintiff,  was  granted 
the  trial  court  directing  the  Jury  to  re- 
turn a  verdict  for  the  plaintiff  upon  the  the- 
ory that  the  question  of  the  liability  of  the 
railroad  company,  for  dama^  zeanltlnc 
from  the  flooding  of  the  lands  beloiging  to 
the  plaintiff  1^  reason  of  surface  water  or 
the  waters  of  the  natural  water  course,  was 
judicially  determined  by  the  court  at  tb» 
trial  of  cause  Na  1604,  and  tot  tlds  reastHi 
the  sole  and  only  question  of  tact  to  be  deter- 
mined by  the  JuTf  was.  First,  did  the  rail- 
road company's  embankment  occasion  the 
flooding  of  the  lands  during  the  years  1910 
and  1011?  and,  second,  what  was  the  amount 
of  damage  thus  done? 

The  evidence  showed  without  dispute  that 
the  lands  were  overflowed,  and  that  the 
plaintiff  suffered  a  substantial  injury,  and 
the  jury  determined  the  amount  of  damages. 
It  is  complained,  however,  that  no  plea  of  res 
adjudicata  was  pleaded,  nor  was  any  notice 
that  such  was  relied  uptm  given  appellant 
But  appellant's  written  confession  that  the 
conditions  prevailing  "with  reference  to  the 
construction  and  maintenance  of  the  rail- 
road on  April  6, 1012,  were  the  same  as  they 
existed  at  the  time  testified  to  In  the  first 

examination  on  the   day  of  April, 

1010,"  is  of  record,  and  the  record  In  the  pre* 
vioua  case  shows  that  both  the  subject-mat* 
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ter  and  tbe  parties  to  the  prevloiu  litU»tlon 
were  the  same  as  the  subject-matter  and  the 
parties  to  this  litigation,  and  in  addition  to 
this,  tbe  testimony  In  the  case  shows  that 
the  facts  agreed  to  by  the  appellant  are  cor- 
rect, and  that  no  substantial  change  bad 
been  made  In  the  sltaatlon  since  the  last  snlt. 
It,  therefore,  seems  that  the  agreement  of  ap- 
pellant's counsel  was  tantamount  to  a  con- 
fession of  appellant's  liability.  In  the  prfr- 
vlons  case  tbe  damage  complained  of  was 
that  the  water  course  in  question  bad  been 
so  narrowed  by  the  construction  of  the  rail- 
road that  the  surface  water  would  not  drain 
off,  thereby  causing  damage  to  tbe  land  of 
the  appellee,  and  in  tbls  case  it  Is  the  dam- 
ming up  of  the  same  stream  and  the  obstruc- 
tion of  the  same  surface  water  that  Is  com- 
plained of;  and.  In  view  of  the  fact  that  the 
appellant  has  confessed  that  the  conditions 
were  tbe  same,  and  the  record  shows  that  tbe 
parties  and  the  subject-matter  of  the  suits 
were  the  same,  and  in  view  of  tbe  fact  that 
overflow  and  damage  was  shown  beyond 
question,  we  think  tbe  only  matter  left  for 
tbe  Jury  to  determine  was  the  amount  of 
damage,  and  tJiat  tlda  questitm  was  propwly 
submitted. 

"A  fact  or  question,  which  was  actually  and 
directly  in  Issue  In  a  former  suit,  and  was  there 
judicially  passed  upon  and  deterudned  by  domes- 
tie  court  of  competent  jnriadlctioii,  ia  conclu- 
sively settled  by  the  juagment  therein,  bo  far 
as  concerns  the  parties  to  that  action  and  per- 
sona in  privity  with  them,  and  cannot  be  again 
litigated  in  any  future  action  between  such  par- 
ties or  priviee  in  tbe  same  court,  or  in  any  oth- 
er court  of  concurrent  Jarisdicti<m,  upon  the 
same  or  a  Afferent  eaoae  of  action.*'  28  Oye. 
1216. 

It  la  not  necessary  to  determine  whether 
or  not  it  is  necessary  to  specially  plead  a  de- 
fense of  res  adjudlcata  when  raised  In  an  ac- 
tion similar  to  this.  There  is  conflict  upon 
this  point,  some  cases  holding  that  Issue  res 
adjndicata  may  be  proven  under  tbe  general 
Issue,  but  in  this  case  the  written  agreement 
of  the  appellant  itself  shows  conclusively 
that  llatdli^  tor  tbe  damaee  in  qnestlan  Is 
established. 


FIRST  NAT.  BANE  OF  NASHVILLE), 
TEfNN.,  V.  BENNETT.   (No.  17188.) 

(Supreme  Court  of  Uisslsslppi,  IMvisitm  B. 
Mardi  20, 1916.) 

1.  ESTOFFEL  «;»59— Wbonofdi.  Aor~LoAifB 
TO  Bane. 

A  bank  took  two  trust  deeds  on  property  on 
the  same  day  to  secure  a  loan,  but  recorded  <me 
of  them  in  advance  of  tbe  other  to  give  it  prior- 
ity. It  then  transferred  eadi  of  the  trust  deeds 
with  other  ctrilateral  to  a  diSerent  bank  to  se- 
cure a  note  for  money  borrowed  without  inform- 
ing either  of  the  banks  of  the  existence  of  tbe 
other  trust  deed.  Subsequently  the  bank  failed, 
and  each  of  the  creditor  banks  applied  the  funds 
on  deport  with  it  and  the  proceeds  of  the  other 
collateral  to  tbe  payment  of  tbe  notes.  The 


bank  which  received  the  first  mortage  had  its 
claim  thereby  satisfied  in  full  and  returned  the 
trust  deed  to  the  receiver  of  the  insolvent  bank, 
who  foreclosed  it  The  note  of  the  bank  hold- 
ing the  junior  trust  deed  was  not  satisfied  by 
the  funds  on  hand.  It  brought  suit  to  have  tbe 
balance  satisfied  out  of  the  proceeds  of  the  fore- 
closure. Held,  that  while  the  constructive  no- 
tice of  the  existence  of  the  prior  trust  deed 
would  have  prevented  tbe  bank  holding  the  sec- 
ond trust  deed  from  enforcing  it  against  the  oth- 
er creditor  bank,  the  failure  of  the  insolvent 
bank  to  inform  It  of  the  existence  of  the  other 
trust  deed  imder  the  circumstances  estopped  it 
from  claiming  thereunder  as  against  the  second 
trust  deed. 

[£}d.  Note.— For  other  cas^  see  Estoppel, 
Cent  Dig.  H  146.  147;  Dec.  Dig.  «:»6e.] 

2.  estoppkl  «s^8(1)— fkbsorb  enoctbd— 

Rbciivebs. 

The  receiver,  though  he  is  in  some  cases 
regarded  as  a  representative  of  the  creditor  and 
not  of  tbe  insolvent,  was  likewise  estopped  from 
claiming  under  the  first  trast  deed. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  I  290;  Dec  Dig.  «=»98(1J.] 

Appeal  from  Chancery  Court,  Tishomingo 
County ;  J,  Q.  Robins,  Chancellor. 

Suit  by  the  First  National  Bank  of  Nash- 
ville, Tenn.,  against  W.  T.  Bennett,  as  re- 
ceiver of  the  lisbomingo  Banking  Company. 
Judgment  for  the  defendant,  and  i^aiintiff 
appeals  Reversed  and  remanded. 

Lamb  ft  Warriner,  of  Corinth,  for  appe- 
lant H.  Gassedy,  of  Brookhaven,  and  W.  L. 
Elledge,  of  iVkML,  for  appellee. 

POTTER,  J.  J.  Carey  Thompson  owed  the 
Tishomingo  Banking  Company  a  large  sum  of 
money,  and  to  secure  same  executed  two- 
deeds  of  trust  on  the  same  property.  Tbe 
property  was  known  as  the  luka  Springs 
Hotel  property.  The  two  deeds  of  trust  were 
executed.  It  seems,  at  tbe  same  time,  one  of 
tbem  to  secure  $6,600,  and  tbe  other  $8,600. 
For  Bome  reason,  we  know  not  what.  It  was 
agreed  between  the  creditor  and  tbe  debtor 
that  one  of  the  mortgages  should  he  a  senior 
mortgage  and  one  a  junior  mortgage.  Tbe 
senior  mortgage  was  for  the  $6,500  note,  and 
the  Junior  mortgage  tor  tbe  $8,600  note. 
The  method  of  making  one  of  the  mortgages, 
senior  and  one  junior  was  by  a  private  un- 
recorded agreement,  and  by  having  tbe  senior 
mortgage  filed  first  In  the  chancery  clwk's 
office,  and  tbe  junior  mortgage  later.  There 
were  only  five  minutes  difference  between 
tbe  time  of  tbe  filing  of  the  two  Instruments; 
but  this  la  not  material  to  the  controvert. 

The  Tishomingo  Banking  Company,  after 
the  execution  of  the  notes  and  mortgages 
above  mentioned,  borrowed  $0,000  from  tbe 
i:nion  &  Planters'  Bank  pf  Memphis,  and  sent 
its  demand  note  for  the  $9,000,  with  the 
note  above  mentioned,  secured  by  the  senior 
mortgage,  and  other  collateral,  as  security; 
and  it  also  borrowed  $9,000  from  the  First 
National  Bank  of  Nashville  on  its  demand 
note  for  said  amount  and  secured  the  same 
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by  the  Junior  mortgage  on  the  same  property, 
togetber  wltb  otber  collaterals.  Nelttier  tbe 
NaabvUle  nor  the  Memphis  bank  knew  any- 
thing of  the  deed  ot  trust  In  fiivor  of  the 
other,  except  sudi  constructtve  notice  aa  was 
imported  by  the  recordation  of  tbe  Instru- 
ment 

In  a  short  time  after  tbe  loans  above  men- 
tioned were  negotiated,  the  Tishomingo  Bank- 
ing Company  failed,  and -made  a  general  as- 
signment for  the  benefit  of  creditors;  and 
the  original  assignee  having  resigned,  W.  T. 
Bennett  was  appointed  receiver  by  the  chan- 
cery conrt  in  which  the  matter  was  pending. 
The  First  National  Bank  of  NashvUle  dis- 
posed of  the  collateral  It  held  other  than 
the  ^,500  in  question,  and  appropriated  some 
cash  it  had  on  hand  wltb  it  at  the  time  of  the 
failure  of  the  Tishomingo  Banking  Company, 
belonging  to  the  insolvent  bank,  and  after 
applying  tbe  proceeds  of  tbe  sale  of  the  col- 
laterals above  mentioned,  and  the  cash  on 
hand,  there  was  still  left  dne  It  a  balance  of 
$2,563,32  on  the  $9,000  indebtedness,  and  It 
still  held  the  $8,500  notes  of  J.  Carey  Thomp- 
son, secured  by  the  Junior  mortgage. 

The  Union  &  Planters'  Bank,  which  held 
tbe  first  mortgage,  had  on  hand  enough  mon- 
ey of  the  Tisbomlogo  Banking  Company,  at 
the  time  of  the  failure,  to  offset  the  $9,000 
demand  note  due  It,  and  therefore  appro- 
priated enough  of  the  funds  of  the  falling 
bank  In  Its  hands  to  satisfy  tbe  Indebtedness 
due  It,  and  thereuiwn  surrradered  to  the 
receiver  of  the  Tishomingo  Banking  Company 
the  $6,500  note  of  J.  Carey  Thompson,  secured 
by  the  senior  mortgage  and  such  other  col- 
lateral as  it  held  as  security  for  the  said 
$9,000  note.  Afterwards,  Thompson  having 
failed  to  meet  tbe  notes,  both  deeds  of 
trust  on  the  hotA  property  were  foreclosed; 
but  the  property  brought  only  $4,100.  The 
contest  then  arises  between  the  First  Nation- 
al Bank  of  Nashville,  claiming  ttiat  it  should 
be  paid  tbe  balance  due  it  out  of  tbe  $4,100 
by  virtue  of  the  deed  of  trust  held  by  it  for 
$8,500  as  security,  and  the  recover  of  tbe 
Tiishomingo  Banking  Company,  claiming  tlie 
proceeds  of  the  sale  by  virtue  ct  tiie  prior 
mortgage  for  $6,600.  The  dianceir  court  of 
Tlsbomingo  county  decided  in  favor  of  tbe  re- 
cover and  against  tiie  contention  of  tbe  First 
National  Bank  of  Nasbville. 

[1,  2]  Great  stress  Is  laid  In  the  Ingenious 
brief  of  counsel  on  tbe  dual  relati<ms  of  tbe 
receiver  of  an  Insolvent  InsUtntlon.  For 
some  purposes,  It  Is  contended  that  tbe  receiv- 
er represents  the  hank;  and  for  other  pur- 
poses, he  is  tbe  r^resentatlve  of  the  cred- 
itors. This  court  has  recognised  this  dual 
relationship  in  so  far  as  to  permit.  In  some 
instances,  the  receiver  to  iHring  suits  for  the 
benefit  of  the  creditors,  that  the  Insolvent  In- 
stttution  Itself  could  not  have  brought  In 
this  case,  the  First  National  Bank  of  Nash- 
ville was  under  the  impression  that  the  deed 


of  trust  it  was  taking  as  collateral  security 
was  a  first  mortgage  on  the  property  it  con- 
veyed. While  it  is  true  the  First  National 
Bank  of  Nashville  may  have  been  charged 
with  constructive  notice  of  the  existence  of 
tbe  $6,600  mortgage  held  by  the  Union  & 
Planters'  Bank  of  Memphis,  and  as  between 
it  and  the  Memphis  bank  could  not  have 
maintained  priority,  yet,  In  so  far  as  the 
Tishomingo  Banking  Company  was  concerned. 
It  could  not  have  set  up  in  its  own  behalf 
that  the  deed  of  trust  first  recorded  was  a 
paramount  lien,  for,  under  the  circumstances, 
it  was  tbe  duty  of  the  Itank  to  have  inform- 
ed the  First  National  Bank,  before  tbe  loan 
was  made,  of  the  existence  of  the  first  mort- 
gage. 

The  note  of  the  Tishomingo  Banking  Com- 
pany held  by  the  Union  &  Planters'  Bank  of 
Memphis  was  paid  and  discharged  by  the 
application  of  funds  on  deposit  In  that  bank 
belonging  to  tbe  Tishomingo  Banking  Com- 
pany, sufficient  to  pay  the  Indebtedness  of 
$9,000,  and  the  indebtedness  discharged,  the 
$6,500  note  In  question  and  the  first  deed 
of  trust  again  became  part  of  the  estate  of 
the  Tishomingo  Banldng  Company.  Tbe 
bank  Itself  would  have  been  estopped  from 
denying  that  the  lien  of  the  First  National 
Bank  of  Nashville  was  a  first  lien,  and  its 
receiver  is  likewise  estopped  from  setting  up 
any  such  claim. 

It  would  be  Just  as  logical  to  hold  that 
the  Union  &  Planters'  Bank  of  Memphis  could 
not  appropriate  the  funds  on  dep<»it  there 
to  the  liquidation  of  the  indebtedness  due 
it  on  the  ground  that  the  deposits,  on  the 
failure  of  the  bank,  became  the  property  of 
tbe  receiver  as  trustee  for  the  creditors,  as 
It  would  be  to  hold  that  the  receiver,  as  trus- 
tee for  the  creditors,  could  hold  the  senior 
mortgage  in  question  against  the  First  Na- 
tional Bank  of  Nashville,  wbitA  b^  the 
second  mortgage. 

The  case  is  ther^ore  reversed  and  xe> 
manded. 

Reversed  and  remanded. 


BRAHAN  V.  CITY  OF  MERIDIAN. 

(No.  17302.) 

(Supr«ne  Court  of  Mississippi,  Division  B. 
March  20^  1016.) 

MUNIOIFAI,  GOBFORA.TIOnS  «S»m{2)— PABES— 

gTATOES. 

Where  land  was  donated  to  a  munidpality 
for  a  park,  it  was  not  improper  for  the  munici- 
pality to  constract  or  permit  to  be  constructed 
and  placed  in  a  conspicuous  place  In  the  park 
a  statue  of  one  of  tbe  donors;  such  statue 
not  depriving  the  public  of  the  park  as  a  pleas- 
ore  groUDd. 

[Ed.  Note.— For  other  oases,  see  Mnnidpat 
Corporations,  Cent.  Dig.  1 1{@4;  Dec.  Dig.  ^ 
721(2).]  ^ 

Appeal  fr<»n  Chancery  Court,  Lauderdale 
County ;  Sam  Whitman,  Chancellor. 
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BUI  by  F.  y.  Braban  afalnst  the  Oltr  of 
Meridian.  From  a  decree  for  defendant, 
complainant  appeals.  Affirmed,  and  UU  dla- 
mlnnmi 

F.  y.  Braban,  of  Meridian,  for  appellant 
Amis  &  Donn,  of  Meridian,  for  ai^llee. 

'  COOK,  P.  J.  Several  public-spirited  dtl- 
rena  of  Meridian  conreyed  to  the  dty  a  tract 
of  land  of  about  36  acres  to  be  used  as  a 
public  park,  which  gift  was  accepted  by  the 
city.  Now,  according  to  the  allegations  of  the 
bin  of  complaint,  the  dty  "has  constructed 
or  permitted  to  be  constructed  and  placed  in 
a  most  conspicuous  and  prominent  spot  in 
said  park  a  monument  containing  a  life-size 
Ago  re  and  cut  of  one  I.  Marks,  also  a  dtiz^ 
of  the  dty  of  Meridian,  who  was  one  of  the 
dedicators  moitloned  In  one  of  the  deeds  of 
cc«LTeyance." 

It  Is  alleged  In  the  bill  of  complaint  that 
the  erection  of  this  monument  is  a  perrerslon 
of  the  park  property.  The  bill  prays  for  a 
mandatory  injunction  against  the  dty  requlr- 
Ing  It  to  remove  the  monument  from  tiie 
park.  To  this  bill  the  dty  Interposed  a  de- 
murrar,  and  the  same  was  sustained ;  hence 
this  appeal. 

It  seems  to  us  that  it  was  quite  the  proper 
thing  for  the  dty  to  erect  a  monument  to  one 
of  the  donors  of  the  land  and  place  same  in 
a  promlnrat  and  ccmsplcuous  place  in  the 
park*  It  would  be  difficult  to  find  a  paric  of 
any  iwetentlans  that  la  not  adorned  with 
mnto  of  art  of  the  nature  deacritied  In  the 
bill  of  complaint,  and  we  cannot  conceive 
that  the  pladng  of  a  statue  in  a  park  can 
In  the  least  degree  subtract  from  the  value 
of  the  park  as  a  pleasure  ground. 

This  ruling  does  not  conflict  with  the  de- 
cision of  this  court  In  Jones  et  al.  GUy  of 
JadEson.  104  Hiss.  449,  61  South.  4Se. 

Afflxmed  and  bill'  dismissed. 


STATE,  to  Use  of  UNOOI^  COVNTZ,  t. 
nSEEN,  County  Snperintmdent  of  Educa- 
tion,  ec  al.    (No.  leTSl.) 

(Supramo  Court  of  Mississippi,  Divldoa  B. 
March  20, 1016.) 

X.  SoBooia  AVD  Sonoox.  Dxsraxcra  «s»130— 
PuBUO  Schools— BxAiani.Tioif  or  Tuch- 

KBS—FXES. 

Code  1906,  {  4M0,  provides  that,  where  the 
nnmbw  (tf  Ucensed  teachers  Is  insofficient  to 
supply  the  schools  of  a  couDty,  the  board  of  ed- 
ucation may  nant  a  spedaJ  ezamiDation,  but 
the  fee  In  inch  cases  shall  be  $2,  and  licenses 
issued  shall  be  valid  only  to  the  next  regular  ex- 
altation, that  while  q>edal  examinations  shell 
be  granted  teachers  under  contract  to  teadi  in 
the  county  if  at  the  time  of  general  examlnatltHi 
they  were  unable  to  attend,  and  that  the  aaper- 
lutendent  may  require  each  teacher  so  examined 
Co  pay  him  a  fee  of  $2.00.  Section  4500  de- 
clares that  to  defray  the  cost  of  institutes  the 
snp<Tintendent  shall,  before  examining  appli- 
cants to  teach,  collect  a  fee  of  50  cents  from 


eadi,  while  sectloa  4S01  declares  that  the  in- 
stitute fund  shall  be  deposited  with  the  county 
treasurer.  B«td,  that  tne  institute  fund  fee  of 
50  cents  should  not  be  collected  by  the  superin- 
tendent on  spedal  examinations  where  he  re- 
ceived the  fee  of  $2.50,  for  such  special  exami- 
nations are  authorixed  only  in  Muergeucy  cases, 
and  the  certificate  is  good  only  until  the  next 
examination. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  H  285,  280;  Dec. 
Dig.  «»130.] 

2.  SOHOOUI  AND  SOHOOX,  DXBXmiOTS  •-.iJfUA)— 

County  Sufebiriiiidiiit— Actiomb— Lu- 

BiLm. 

The  county  superintendent  having  control 
of  the  educational  system  of  the  county  and  be- 
ing required  to  eonploy  teachers  sdected  by  the 
local  truntees  and  eater  into  contracts  with  tliem 
and  pay  for  thmr  Benicea,  neither  he  nor  his 
bondemen  are  lialrie  for  errors  of  judgment  and 
discretion  in  the  absence  of  fraud,  though  by 
reason  of  sudi  errors  he  paid  to  the  teacherst 
etc.,  a  great»  remuneration  than  they  were  en- 
titled to. 

[Ed.  Note.— For  other  casea  see  Schools  snd 
School  Districts.  Cent.  107-111;  Dse; 

Dig.  «=5>48<e).l 

Appeal  frMU  Chancery  Court,  Lincoln 
County;  G.  G.  Lyell,  Chancellor. 

Bill  of  complaint  by  the  State  of  Mississip- 
pi, for  the  use  at  Lincoln  County,  against 
Edgar  Green  and  another.  From  a  decree 
dismissing  the  hlU,  con^lalnant  appeals.  Af- 
firmed. 

lamar  F.  EaaterUng,  Asst  Atty.  Oen.,  for 
ainieUant  Jones  &  Tyler,  of  Brooktaaven, 
for  appellees. 

STEVENS,  J.  The  state  of  Mississippi, 
for  the  use  of  Lincoln  county,  exblbited  its 
bill  of  complaint  against  Edgar  Green,  coun- 
ty superintendent  of  education,  and  the  Unit- 
ed States  Fidelity  &  Guaranty  Company, 
surety  on  his  ofildat  bond,  seeking  to  recover 
large  sums  of  money  for  the  alleged  failure 
ct  this  officer  to  perform  the  duties  of  his 
office,  constituting  what  the  bill  avers  to  be 
a  breach  of  the  booA.  The  action  is  Institut- 
ed by  and  through  H.  V.  Wall,  the  district 
attorney,  and  is  based  on  several  grounds  or 
causes  of  complaint.  Appellees,  as  defend- 
ants in  the  court  below,  filed  sp^al  demui^ 
rers  to  each  of  the  separate  alleged  breaches 
of  the  b<md  or  items  claimed.  The  demur- 
rers were  sustained  by  the  chancellor,  the 
bill  dlsmlswd,  and  hence  tbia  appeal  by  the 
state. 

[1]  The  first-item  claimed  Is  the  aggregate 
sum  of  $161.60,  which  the  county  claims 
should  have  been  depodted  with  the  county 
treasurer  as  a  part  of  the  institute  fund  and 
as  the  proceeds  of  the  fees  of  50  cents  pro- 
vided by  section  4590,  Code  of  1006,  to  be 
collected  by  the  county  superintendent  from 
applicants  to  teach.  Under  section  4649  of 
the  Code,  special  examinations  may  be  held, 
and  under  this  section  "the  superintendent 
may  require  each  teacher  so  examined  to 
pay  a  fee  of  $2.50."   The  bill  admits  that 
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the  claim  of  $181.60  is  made  up  of  the  50- 
cent  fees  which,  it  is  alleged,  the  superin- 
tendent should  hare  collected  on  the  special 
examinations  of  teachers  authorized  by  sec- 
tion 4549. 

Construing  sections  4549,  4590,  and  4691 
together,  we  do  not  think  the  statute  requir- 
es the  collection  and  d^slt  with  the  county 
treasurer  of  this  Institute  fee  when  special 
examinations  are  held  under  section  4549. 
This  section  provides  for  emergency  cases, 
and  the  licenses  issued  are  valid  only  until 
the  next  examination. 

[2]  The  claim  of  $5,964.35  as  the  proceeds 
of  pay  certificates  unlawfully  issued  to  teach- 
ers holding  Illegal  and  fraudulent  licenses 
was  by  consent  of  counsel  wltbdr&wn,  leav- 
ing other  items  claimed  as  follows :  $6.60  as 
excess  money  paid  examiners:  $8.75  unlaw- 
fully paid  Mrs.  Green,  wife  of  the  appellee, 
for  service  as  member  of  the  school  board  of 
examiners;  $4,798.47  paid  teachers  In  ex- 
cess of  the  amount  called  for  by  their  con- 
tracts; $8,927.66  paid  teachers  with  whom 
no  contracts  had  been  made;  $143.60  paid 
assistant  teachers  when  the  average  attend- 
ance was  not  sufficient  to  justify  the  employ* 
ment  of  an  assistant ;  $202.50  paid  assistant 
teachers  in  excess  of  the  maximum  salary 
allowed  by  law;  $277  paid  teachers  in  ex- 
cess of  the  amount  allowed  by  law  for  the 
grade  of  license  held  by  them ;  $12,076.93  al- 
leged to  have  been  paid  on  r^rta  dgned  by 
some  party  other  than  the  trustees ;  $725  al- 
ibied to  have  been  paid  on  reports  signed  by 
one  trustee  only;  $744.25  allied  to  have 
been  paid  on  reports  tfgned  by  no  trustee  at 
alL 

The  bill  does  not  dbarge,  and  counsel  In 
argument  concede  the  point,  that  Mr.  Green, 
as  county  superintendent,  Issued  pay  cer- 
tificates or  otherwise  acted  in  the  perform- 
ance of  the  duties  ot  his  office  with  owrupt 
or  fraudulent  purposes,  by  any  colloalon  with 
any  teacher  for  the  purpose  of  d^andlng 
the  county,  or  that  Ur.  Gneen  profited  by 
any  of  the  several  transaction  complained  ot^ 
or  appnq^rlated  to  his  use  a  dngle  dollar. 

In  our  Judgment  the  several  special  demur- 
xea  were  pnq^erly  sustained.  While  the  of- 
ficer whose  acts  are  here  brought  in  ques- 
tion may  have  acted  indiscreetly  In  some  In- 
stances, and  while  tha:e  may  have  been 
many  irregularities  In  the  ccmduct  of  the 
business  of  his  office,  It  yet  remains  that  he 
"was  a  pi^c  officer  charged  with  the  duty 
•of  exerdsing  bis  best  judgmoit  and  discre- 
tion In  t3ie  performance  ot  bis  oflSdal  work, 
and  In  this  adlon  Instituted  on  his  official 
bond  he  Is  protected  by  the  well-recognlzed 
principle  ot  law  that  the  officer  Is  not  lia- 
ble for  any  errors  or  omissions  done  or  suf- 


fered in  the  exercise  of  his  judicial  judgment 
or  discretion.  The  county  superintendent  of 
education  is  the  administrative  officer  for  all 
the  public  schools  and  free  school  system  of 
bis  county.  It  is  true  that  pay  certificates 
issued  by  him  entitle  the  several  teachers 
to  warrants  upon  the  school  fund  of  tbe 
county  without  previous  allowance  by  tlie 
board  of  supervisors,  but  this  only  demon- 
strates the  importance  of  his  position  as  tlie 
chief  officer  of  the  schools,  the  superlnt^d- 
ent  of  all  teachers,  and  the  head  of  the  en- 
tire educational  department  ot  his  county. 
The  duty  la  devolved  on  him  to  employ  teacb- 
ers  selected  by  the  local  trustees,  to  enter  in- 
to contracts  with  them,  and  to  pay  them  for 
their  services.  There  is  a  statutory  method 
or  rule  by  which  he  is  to  be  governed ;  but 
for  errors  ot  Judgment  and  discretion,  in  the 
absence  ot  fraud,  he  Is  not  liable  on  his  of- 
fldal  bond  or  otherwise.  There  la  no  stat- 
ute imposing  liability  for  any  of  the  items 
here  claimed.  To  this  extent  the  present 
case  Is  differentiated  from  the  case  of  Pax- 
ton  T.  Banm,  69  Miss.  631,  and*  with  this  dis- 
tinction kept  in  mind,  tSte  prlndples  annonno 
ed  by  oar  own  court  In  the  Faxton  Case  are 
In  accord  with  the  views  herein  expressed. 
Tbe  same  principle  was  early  announced  by 
the  Supreme  Court  of  ttie  United  States  in 
Kendall  v.  Stokes  et  aL,  3  How.  87, 11  L.  Ed. 
600,  as  follows: 

"A  public  officer  is  not  UaMe  to  an  action  it 
he  falls  into  error  in  a  case  where  the  act  to  be 
dene  is  not  merely  a  ministerial  one,  but  is  oaa 
in  relation  to  wUch  it  Is  bis  dut?  to  exedrcise 
ji  d^ent  and  discretion,  even  although  an  in- 
dividual may  suffer  by  bis  mistake.  A  contrary 
principle  would  indeed  be  pregnant  with  the 
greatwt  mischiefs." 

It  will  be  borne  In  mind  that  ttie  several 
matters  complained  of  In  the  instant  case 
were  Items  of  business'  within  the  Jurisdic- 
tion of  the  county  superintendent,  and  tlie 
services  diarged  to  have  been  illegally  paid 
f  OT  were  services  Inuring  to  the  benefit  of 
the  county,  and  not  to  Mr.  Green ;  and  tbe 
payments  actually  made  were^  in  the  lan- 
guage of  Judge  Campb^l,  in  reterraoe  to 
"objects  for  whidi  an  appropriation  mon- 
ey Is  authorized."  The  superintendent  is 
vested  with  both  executive  and  Judicial  pow- 
ers, and  the  efficiency  of  the  piUilte  school 
system  requires  that  large  administrative 
powers  be  vested  In  him.  In  view  of  the 
fact,  therefore,  that  the  work  paid  tor  by  tbe 
superlutmdeit  and  tbe  several  allejped  ir- 
regularities were  within  Oie  Jurisdiction  of 
his  office  and  no  corruption  is  charged,  the 
bill  falls  to  state  a  cause  ot  actltm.  Tbe  de- 
tree  ot  the  chancellor  ISi  accordingly,  af- 
firmed. 

Affirmed. 
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YAZOO  ft  M.  v.  B.  CO.  T.  OASTON. 

(No.  17249.) 

(Bnpreme  Ooort  of  MissiflilffDL   Har(4  20^ 

191W 

Appeal  from  Circuit  Ootirt,  Qnltman  Oonnty; 
T.  B.  WatkinB.  Judge.         _  ,      „  , 

Action  between  the  Tazoo  &  MusisBivvi  val- 
ley Railroad  Oompanr  and  Taylor  QastoD. 
From  the  jadgmeut,  tbe  railroftd  company  ap- 
peals. Affirmed. 

Mayes  it  Ma/es,  ot  Jackwrn.  for  lopellant 
J.  D.  Stone,  of  Xambert,  tor  appeUea. 

PER  ODRIAH.  Affirmed. 


BURNS  T.  DBNTON.    (No.  17201.) 

<Siipret»  Ootirt  <tf  Mlssiaaip]^   Blardi  ^ 
1916J 

Appeal  from  Otrcuit  Oonrt,  Calhoun  County; 
H.  K.  Habon,  Judge.  _  ^ 

Action  b«Cwe«i  J.  S.  Bums  and  J.  F. 
ton.    From  the  jo^gment.  Boms  appeals.  Af- 
firmed. 

J.  U  Bates,  of  Flttsboro,  for  appellant. 
Creekmore  ft  Stone,  of  Water  Valley.  appel- 
lee. 


PER  CURIAM.  Affirmed. 


IiANIBB  et  al.  t.  HOOGATT  at  aL 
(No.  17816.) 

<Sapra&e  Gotizt  of  Miseisai^.   Merdi  SOt 

1916^ 

Appeal  fnm  Ohancwy  Oonrt.  Warren  Ooan- 
ty:  B.  N.  Thomas,  Ghaneellcff. 

Action  between  Charles  E.  Lanier  and  others 
and  Nat  HogRatt  and  others.  Ftom  the  judg- 
ment, the  portiea  first  mentioned  appeal.  Af- 
firm^. 

Whitfield  9c  Whitfield,  of  Jaefcson,  and  N. 
Tick  Robbins,  of  Vl<ABburg,  for  appellants. 
McLaarin  &  Armisteod,  of  Vlcfcsbiug,  for  ap- 
pellees. 

PER  CURIAM.  Affirmed. 


YAZOO  &  M.  y.  R.  CO.  T.  YOUNG. 
(No.  1S2M.) 
(Snpreme  Ooort  of  Mississlppt.   Mardi  2(K 

Appeal  from  Circuit  Court,  Qnltman  Ooonty; 
Sam  C.  Cook,  Judge. 

Action  between  the  Tazoo  &  Mlssissipid  Val- 
ley Railroad  Company  and  J.  H.  Young.  From 
tbe  judgment,  the  Railroad  Company  appeals. 
Affirmed. 

St  John  Wadddl,  of  Memphis,  Tenn.,  and 
Mayes  &  LonKstreet,  of  Jackson,  for  appellant 
Mack  ft  Donaldson  and  W.  F.  Gee,  all  d!Maria, 
for  appellee. 

FEB  CURIAM.  Affirmed. 


80UTEU1BN  EXPRESS  00.  t.  HALL. 
(No.  172200 

(Snpreme  Court  of  MisslsslppL    Mardi  29, 
1916.) 

Appeal  from  Circuit  Coorti  TTnlon  .Oonnty; 
H.  K.  Mahon,  Judge. 
Action  between  the  Bonthem  Express  Com- 


pany and  D.  H.  HaH  From  the  Judgment,  tbe 
Szpresa  Company  appeals.  Affirmed. 

R.  H.  ft  J.  H.  Thompson,  of  Jackson,  and 
H.  D.  ft  Z.  M.  Ste^EHos^  of  New  Albany,  for 
appellant  Le  Boy  Kenneday,  of  New  Albany, 
for  appellee. 

PEROUBIAM  Affirmed. 


MELLON  T.  STATE  LIFE  INS.  GO. 
(Nfc  17277.) 

(Supreme  Goort  ot  &fissi8dppl.   ManA  20, 
1916.) 

Appeal  from  CSrcolt  Ooort,  Hinds  Oonnty; 
W.  A.  Henry,  Judge. 

Action  between  F.  N.  Mellon  and  the  State 
Life  Insurance  Company.  From  the  judgment. 
Mellon  appeals.  Affirmed. 

W.  Calvin  Wells,  of  Jac&scm,  for  appellant 
Alexander  ft  Alexander,  of  Jackson,  tor  ^peUee. 

PER  CURIAM.  Affirmed. 


SOUTHWORTH  T.  BKISTEB.   (Na  17866.) 

(Supreme  Court  of  Misslaripid.   March  20, 
19160 

Appeal  from  Circuit  Court,  Leflore  Coontr; 
Frank  E.  Everett,  Judge. 

Action  between  Bfrs.  S.  P.  Soothwortb  and 
Pearley  Brister.  Frtnn  the  judgmont,  Mrs. 
Soothworth  appeals.  Affirmed. 

Yergar  ft  Hnghston,  ot  Greenwood,  for  appel- 
lant J.  W.  Bradford,  et  Itta  Bena,  for  aro^- 
lee. 

PER  CURIAM.  Affirmed. 


YAZOO  ft  M.  y.  a  00.  T.  parrish  &  oo. 

.  (No.  17184.) 

(Snpreme  Ooort  ni  Misdssipi^   March  20, 
lOia) 

Appeal  from  C^rcnlt  Court  Tallahatchie  Ooon- 
ty: N.  A.  Taylor,  Judge. 

Action  between  the  Yazoo  ft  Mississippi  Val- 
ley Railrcwd  Company  and  Parrish  ft  Co. 
From  the  judgment  the  Railroad  (Company  ap- 
peals; Affirmed. 

Mayes  ft  Mayea,  at  Jackson,  for  appellant 
R.  L.  Cannon,  of  Sumner,  0.  E.  Harris,  of 
Okmulgee,  Okl.,  and  Geo.  W.  May  and  J.  O.  S. 
Sanders,  haOi  of  Jackson,  for  app^lees. 

PER  CURIAM.  Affirmed. 


(UBDNER  T.  DUNCAN  et  aL   (No.  17360.) 

(Sopreme  Court  of  MississippL   March  20, 
1016.) 

Appeal  from  Chancery  Court  B<dWar  Gonnty; 
M.  B.  Denton,  Chancellor. 

Action  between  R.  J.  Gardner  and  Adeline 
Duncan  and  others.  From  the  jodgment,  Gard- 
ner appeals.  Affirmed. 

Green  ft  Green,  of  Jwskaon,  and  Thos.  S. 
Owen  and  Bedford  ft  AUen,  all  of  Clereland,  for 
appellant.  D.  A.  Scott  and  E.  M.  Terger,  both 
of  Clarksdale,  and  Mayes  ft  Mayes,  of  Jackson, 
for  sppeUees. 

PER  CURIAM.  Affirmed^ 
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BRASSFIQLD  t.  NEW  OBLGANS,  M.  ft  O. 
B.CO.   (No.  17342.) 

(Snvmite  Oonrt  of  Mississipid.  HBidi  20, 
1918.) 

Appeal  from  Oircait  Court,  Tnnston  County; 
J.  A.  Tefrt,  Judge. 

Action  between  B.  O.  Brassfleld  and  the  New 
Orleans,  Mobile  A:  Chicago  Bailroad  Company. 
From  the  judgment,  Brassfield  appeals.  Af- 
firmed. 

H.  H.  Bodgero,  of  Loaisville,  and  Chalmers 
Alozandw.  of  Jacluon,  for  appellanL  Flowers, 
Brown,  Chambers  ft  Cooper,  ot  JbcImod,  for  ap- 
pellee. 

P£BCUBIAM.  Affirmed. 


ILLINOXS  GENT.  B.  CO.  T.  TAKDT. 
(No.  17170.) 

(Snpreme  Court  of  MississlppL   March  20, 
1916.) 

Appeal  from  Circuit  Court,  Clay  County; 
T.  B.  Carroll,  Judge. 

Action  between  the  minois  Central  Bailroad 
Company  and  T.  J.  Tandy.  From  the  judgmrat, 
the  Railroad  Company  appeals.  Affirmed. 

Mayes  ft  Mayea,  of  Jackson,  for  appellant. 
G.  T.  Ivy,  of  West  Point,  for  app^ee, 

FEB  CUBIAM.  Affirmed. 


OOIiUMBUS  T.  YAZOO  ft  U.  Y.  B.  00. 

(No.  17345.) 

(Supremo  Court  of  MisaitwippL   March  20, 
1916J 

Appeal  from  Circuit  Court,  Holmes  County; 

Monroe  McClurg,  Judge. 

Action  between  Jane  Columbus  and  tiie  Yazoo 
A  Mississippi  Valley  Railroad  Company.  From 
the  judgment,  Jane  Columbus  appeals.  Af- 
firmed. 

W.  L.  Dyer,  of  LexiogtoQ,  for  appelant 
Mayes  ft  Mayes,  of  Jackson,  for  appelte& 

FEB  OUBIAH.  Affirmed. 


TATK  T.  SCOTT.   (No.  17890.) 

(Supreme  Court  ot  Mississippi.   March  20^ 
1916.) 

Appeal  fropi  Circuit  (3ourt,  De  Soto  CTouoty; 
N,  A.  Taylor,  Judge. 

Action  between  B.  F.  Tate  and  B.  B,  Scott 
From  the  judgment,  Tate  appeals.  Affirmed. 

Watson  A  Perkins,  of  Memphis,  Tenn.,  for  at^ 

Sellant.  R.  F.  B.  Logan,  of  Hernando,  and 
.  D.  Holmes,  of  Memphis,  Tenn.,  for  appellea 

PBS  CURIAM.  Affirmed. 


LOUISE  DDMBEB  CO.  t.  WESTBB. 
(No.  18020.) 

(Supreme  Court  of  MississippL   March  IS, 
1916.) 

Appeal  from  Circuit  Court,  Jones  County; 
J.  M.  Arnold,  Judge. 

Acdon  between  the  Louise  Lumber  Company 
-ind  Mrs.  X>.  C.  Wester.  From  the  judgment, 
the  Lumber  Company  appeals.  Affirmed. 


Deavours  St  HUbun  and  Halsell  &  Welch,  all 
of  Laurel,  and  O.  O.  Lyell,  of  Jackson,  for  ap- 
peUant   Sharborou^  ft  Bullard.  of  Laurel,  for 

ai^ellee.' 

PEB  CUBIAM.  Affirmed. 


YAZOO  ft  M.  V.  R.  CO.  t.  DODDSVII^DE 
LAND  A  MEROANTII^  CO.  et  aL 
(No.  17334.) 

(Supreme  Court  of  Mississippi.    Mardi  20, 
1916.) 

Appeal  from  Circuit  Court,  Sunflower  Oonn- 
ty;  Monroe  McCIurg,  Judge. 

Action  between  the  Yazoo  &  Mianssippi  Val- 
ley Railroad  Company  and  the  Doddsville  Land 
ft  Mercantile  Company  and  others.  From  the 
judgment,  the  Bailroad  Company  appeals.  Af- 
firmed. 

Mayes,  Wells,  May  ft  Sanders,  of  Jackscxi, 
and  C>  C.  Moody,  of  Indianola,  for  appellant. 
J.  H.  Price,  of  Indianola,  and  McLauzfn  ft 
Armistead,  of  Vicksborg,  for  appellee. 

PER  CURIAM.  Affirmed. 


WOODMEN  OP  UNION  t.  NEWEIZ^ 
(Nov  17866.) 

(Supreme  Court  oi  Misslsrii^L   Mardi  20, 
10163 

Appeal  from  Greult  Court,  Attala  County; 
J.  A.  Teat,  Judge. 

Action  between  the  Woodmen  of  Union  and 
Mary  NewdL  FrcHn  the  Judgment,  the  Wood- 
men of  Union  appeals.  Affirmed. 

P.  W.  Howard,  of  Jackson,  for  appelant 
3.  O.  Smythe,  of  Kosdnsko,  for  appellee. 

PEB  OUBXAM.  Affirmed. 


Ex  parte  PERBY. 
(Supreme  CJourt  of  Florida.    Feb.  23,  1916.) 
(Sylto&iw  »y  the  OoUrt.) 

1.  STATCTES  «=>226%— CONSTBUCnON. 

Two  acts  in  pari  materia,  passed  at  the 
same  session  of  the  Legislature,  should  be  read 
bwether,  and  so  construe^  if  posribloi  as  to  per- 
mit a  field  ot  operation  for  both. 

VBA.  Note.— For  other  eases,  see  Statutes, 
Cent  Dig.  I  804;  Dec  Dig.  «s»226f4.1 

2.  STATtJTBS  «ss>225;4.  2261^  — CtonnjcTS  — 
Genbbai.  and  Local  Acts. 

When  there  is  a  necessary  conflict  between 
a  gweral  act  and  a  local  act  passed  at  the  same 
session,  the  local  act  passed  subsequently  will 
preraiL 

[Ed,  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  H  301,  305;  Dec.  Dig.  «:=>225^ 
226%.] 

8.  Fish  «»9— Locull  Act— Conbibuction  — 
Act  PBOBXBrrnra  Pishino— "In." 

A  local  act.  prohibiting  fishing  "in**  the 
waters  of  a  county,  applies  to  some  portion 
of  a  river  within  that  county,  when  the  middle 
of  that  river  is  made  the  boundary  line  and  a 
portion  of  that  river  on  both  sides  the  bound- 
ary line  is  expressly  excepted  from  the  opera- 
tion of  the  act. 

[Ed.  Note.— For  other  cases,  see  S^h,  CenL 
Dig.  Si  17,  18 :  Dec  Dig.  «s>9. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Secwtd  Series,  In.] 
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4.  8TATUTK8  «s»219—G0Hsnn70TioN— Statute 

^I^TIVB  TO  FlUUHO  IHDCSTBT. 

When  the  meaning  of  an  act  is  plain,  a  cod- 
straction  contrary  to  that  meaning  will  not  be 

S laced  upon  it  because  an  officer  of  the  executiTe 
apartment  granta  a  general  license  tbat  may 
<q;ierate  oatsue  the  purview  of  that  act 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  SS  296,  297;  Dec.  Dig.  ©=3219.] 

Original  proceeding  tn  habeas  corpus  bj 
Perry.    Writ  dlw^barged,  and  petition 
remanded. 

A.  K.  Powers  and  WUson  &  Honaholder 
all  of  Sanford,  for  petitioner.  T.  F.  West, 
Atty.  Gen.,  and  Glenn  l^rrell,  Asst  Atty. 
Oen.,  for  the  State. 

GOCKREIX,  J.  Upon  petition  to  the  Chief 
Justice  a  writ  of  habeas  corpus  issned,  re- 
turnable before  the  court.  TtxQ  petition, 
omitting  formal  parts,  alleges: 

That  Lee  Perry  "is  unjustly  and  without  any 
authority  in  law  imprisoned  and  restrained  of 
his  liberty  in  the  raanmon  jail  of  Volusia  county, 
Fla.  That  your  petitioner  was  arrested  on  the 
7th  day  of  January,  A  D.  1916,  without  war- 
rant of  law,  and  placed  in  the  common  jail  of 
said  county.  That  the  affidavit  and  warrant 
upon  which  your  petitioner  was  arredxd  states 
no  offense  known  to  the  laws  of  the  state  of 
Florida,  in  that  said  affidavit  charges  your  pe- 
titioner, "That  on  the  7th  day  of  January,  A  D. 
1919,  in  the  county  aforesaid  (Volusia),  one  Lee 
Perry  did  then  and  there  haul  and  drag  a  seine 
in  the  fresh  waters  of  the  county  of  Volnsia, 
state  of  Florida,  to  wit,  in  the  waters  of  the 
St.  Johns  river,  for  the  purpose  of  catching  food 
fiahea,'  as  will  more  fully  appear  from  copy  of 
affidavit  and  warrant  bento  attached  and  maric- 
ed  'Exhibit  A,'  with  the  usual  prayer  fo^  ref- 
erence thereto  as  oftoi  as  may  be  necessary, 

"Tbat  your  petitioner  had  complied  with  chap- 
ter 6877.  Laws  of  Florida,  Acts  Legislature 
191fi,  and  was  engaged  at  the  time  of  his  ar- 
rest in  fishing  under  a  license  issued  under  and 
by  virtue  of  said  act  (chapter  6877,  Laws  191G), 
duly  issued  out  of  and  under  the  authority  of 
the  commissioner  of  agriculture  of  the  state  of 
Florida,  as  will  appear  from  a  license  hereto  at- 
tached, and  marked  'Exhibit  B,'  with  the  usual 
prayer  for  reference  thereto  as  often  as  may  be 
necessary. 

"That  said  affidavit  charges  no  offense  in  this: 
That  it  does  not  allege  that  the  St  Johns  river 
is  not  connected  with  or  borders  on  the  Atlantic 
Ocean,  or  the  Gulf  of  Mexico,  and  it  is  apparent 
tiiat  the  St  Johns  riveV  comes  within  tne  pur- 
view of  section  1,  c.  6877^  Lawa  of  Florida,  Acts 
of  L^islature  1916,  'being  an  act  to  protect 
and  regulate  the  salt-water  fishing  Induetrv  of 
the  state  of  Florida,  and  to  provide  penalties 
for  the  viidatlon  of  this  act,'  in  that  the  St 
Johns  river,  not  only  borders  on,  and  is  ccm- 
nected  with^  but  onpties  into,  the  Atlantic 
Ocean,  and  is  inhabited  by  great  Quantities  of 
reeooiized  salt-water  fish,  to  wit  shad,  mullet 
hwiug,  eroaker.  flounder,  crab,  and  shrimp,  as 
far  south  in  said  river  as  Lake  Harney,  and 
large  quantities  of  said  fish  being  exported  from 
Seminole  county,  aggregating  about  *50,000  an- 
nually, as  will  be  shown,  affidavit  hereto  at- 
tached and  mailed  'Exhibit  G,'  and  that  your 
petitioner  had  complied  with  the  requirements 
of  said  act  6877,  Laws  of  Florida,  Acts  Legis- 
lature 1915,  in  that  your  petitioner  was  en- 
gaged, at  the  time  of  his  arrest,  in  fishing  for 
shad,  with  a  licensed  boat,  and  seine,  duly  is- 
sued by  the  commissioner  of  agriculture  of  the 
state  of  Florida,  as  will  more  fully  appear  from 


said  license  hereto,  attached  and  heretofore  re- 
ferred to  as  'Exhibit  B.* 

"Your  petitioner  would  further  show  tbat  he 
is  held  in  custody  by  said  sheriff  of  Volusia 
coim^,  Fla..,  without  warrant  or  authority  of 
law,  in  that  the  state  relies  solely  upon  chapter 
7120,  Acts  1915,  which  said  chapter  amends 
chapter  6806.  Laws  of  Florida,  Acts  1913,  whldi 
is  a  local  act,  being  applicable  only,  as  is  appar- 
ent from  the  title  of  siiid  act.  to  the  waters  in 
Volusia  and  Lake  counties  and  not  to  the  waters 
in  Volusia  and  Seminole  counties,  or  to  the  wa- 
ters of  the  state  of  Florida  bordering  on  or  con- 
nected with  the  Atlantic  Ocean  or  the  Gulf  of 
Mexico, 

"Your  petitioner  would  further  show  that  he 
is  held  in  custody  by  said  sherifE  of  Volusia 
county,  Fla.,  without  warrant  or  authority  of 
law,  in  that  chapter  7120.  Acts  1916,  Laws  of 
Florida,  which  said  act  la  an  amendment  to 
chapter  6^,  Laws  of  1913,  under  which  your 
petitioner  is  held  in  custody,  is  void  and  of  no 
force  and  effect,  in  that  the  said  act  is  a  local 
act  applying  only  to  the  fresh  waters  in  Lake 
and  Vblasia  counties,  state  of  Florida,  and  that 
by  reason  thereof  the  said  at^  7120  is  in  conflict 
with  the  general  act  (chapter  6877,  Laws  of 
Florida  1916),  which  said  general  act  provides  in 
section  1:  'That  all  fish  In  the  rivers,  bayous, 
lagoons,  lakes,  hays,  sounds  and  inlets,  border- 
ing on  or  connected  with  the  Gulf  of  Mexico 
and  Atlantic  Ocean,  or  in  the  Gulf  of  Mexico 
or  Atlantic  Ocean,  within  the  jurisdiction  of 
the  state  of  Slorida,  are  her^y  declared  and 
shall  ewtinue  and  remain  the  property  of  the 
state  of  Florida,  and  may  he  taken  and  used  by 
citizens  of  this  state  and  persons  not  dtizens  of 
this  state,  subject  to  the  restrictions  and  reser- 
Tati(MiB  hereinafter  imposed  by  this  act.'  And 
further  that :  'Section  26  of  said  chapter  6S77, 
Laws  of  Florida  1915,  provides:  'Section  20. 
All  laws  and  parts  of  laws,  whether  general  or 
local  in  their  nature,  in  conflict  with  this  act 
be  and  the  same  are  hereby  repealed.'  Tbat  the 
said  local  act  chapter  7120,  Acts  1915,  Laws 
of  Florida,  section  1,  provides  that :  'Sectl<m  1. 
It  shall  be  unlawful  for  any  person  or  persons, 
firm  or  corporation,  to  haul  or  drag  any  seine, 
of  any  kind,  in  the  waters  of  any  fre^-water 
rivers,  *  *  *  streams,  creeks,  bayous,  etc., 
in  Volusia  and  Lake  counties,  of  the  state  of 
Florida :  Provided,  however,  that  none  of  the 
provisions  of  this  aot  shall  apply  to  those  wa- 
ters known  as  Lake  Goorec,  lying  in  Volusia 
county,'  Section  2,  c  7120,  Local  Laws  1915, 
attempts  to  define  a  fresh-water  stream  as  fol- 
lows: 'Section  2.  Any  river,  stream,  or  creek, 
having  its  source  in  uie  Int^ior  of  the  state  of 
Florida,  and  ^ptying  into  fresh  water  or  salt 
water  shall  be  deemed  a  fresh-water  river, 
stream  or  creek.'  Which  sections  1  and  2  it 
is  apparent  that  they  are  in  conflict  with  sec- 
tion 1  of  tbe  General  Acts  ot  chapter 
6877,  Laws  of  Florida,  and  Is  in  conflict  with 
and  repealed  by  section  26  of  said  chapter  6877, 
Acts  1916. 

"Your  petitioner  would  further  show  that  he 
is  held  in  custody  by  said  sheriff  of  Volusia  coun- 
ty, Fla.,  without  warrant  or  authority  of  law, 
in  that  chapter  7120  is  against  the  organic  law, 
and  is  in  conflict  vrith  the  general  act  (chapter 
6877,  Laws  of  Florida  1915),  in  that  section  1 
of  said  chapter  6877  recognises  tbe  right  of  the 
people  of  the  state  to  take  and  use  tbe  fish  in 
the  public  waters  of  the  state,  subject  to  the 
regufations  therein  specified,  and  especially  rec- 
ognizes the  public  right  and  the  privileges  of 
the  people  by  stating  therein  what  shall  be  the 
public  waters  of  the  state,  and  said  local  act, 
chapter  7120,  does  not  recognize  the  right  of  an 
individual  to  fish  in  the  public  waters  of  the 
state ;  but  is  so  worded  and  of  such  a  character 
that  it  does,  in  effect,  destroy  such  right,  and  is 
in  direct  confiict  with  the  Constitution  of  the 
state  of  Florida,  in  that  it  dmies  rights  retidn- 
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ed  by  the  people  within  the  meaning  oi  sec- 
tion 24  of  the  Declaration  of  Bights  of  the  State 
Constitution  of  the  state  of  Florida,  and  there- 
fore the  said  act  (chapter  7120,  Ixical  Laws  of 
the  State  of  Florida  1915)  is  void,  and  uncon- 
Btitntional,  and  is  contrary  and  repugnant  to 
the  Constitution  of  the  state  of  Florida,  in  that 
on  ita  face  it  deprives  your  petitioner  of  his 
property  rights,  and  his  liberty  without  doe 
process  of  law,  and  denies  to  him  the  equal  pro- 
tection of  law  which  is  guaranteed  bj  the  Con- 
stitution. 

"Your  petitioner  would  further  sliow  thet  he 
is  held  in  custody  by  said  sheriff  of  Volusia 
county  without  warrant  or  authority  of  law, 
in  that  chapter  7120,  Local  Special  Laws,  Acts 
1916,  of  the  State  of  Florida,  purports  to  reg- 
ulate and  deny  your  petitioner  the  right  to  la- 
bor within  the  meaning  of  the  federel  Constitu- 
tion, and  the  Constitution  of  the  state  of  Flor- 
ida ;  that  said  statute  7120,  Local  Special 
Laws,  Acts  1916j  is  inoperative,  and  of  no  ef- 
fect, because  it,  in  effect,  provides  a  special  or 
local  law  for  the  punishment  of  felony  or  misde- 
meanor, which  is  forbidden  by  the  Constitu- 
tion of  the  state  of  Florida,  article  3,  S  20;  that 
said  chapter  7120,  Local  Special  I^ws,  Acts 
1916,  is  void  and  inoperative,  because  it  direct- 
ly affects  the  organic  provisions  of  law,  which 
requires  that  all  laws  upon  stated  auhjecta  shall 
not  be  locolj  but  shall  oe  general,  and  of  uni- 
form operation  throiM:hout  the  state,  and  that 
said  chapter  7120,  Local  Special  Laws,  Acts 
1915,  State  of  Florida,  is  unconstitutional  be- 
cause it  denies  to  the  citizens  of  the  state  equal 
protection  of  law,  and  is  in  direct  conflict  with 
section  1  of  the  Declaration  of  ^gbta  of  t^e 
OonstitDtion  of  Florida." 

The  retnrn  <^  tlie  sheriff  to  the  writ  pre- 
sents no  new  facts,  and  ttie  petition  snffi- 
dcQtly  Indicates  the  points  sought  to  be  pre- 
sented. 

la  the  argoment  for  the  petitioner,  It  was 
earnestly  urged  npon  us  that  the  general  act 
regulating  the  salt-water  fishing  indostry  of 
the  state  (chapter  0877)  controlled  the  right 
to  fish  In  the  St  Johns  river,  rather  than 
the  special  or  local  act,  pnAlblting  the  haul- 
ing and  dragging  of  seines  in  the  fresh- 
water rivers  in  Volusia  and  Lake  counties 
(chapter  TlSffi.  Both  acts  were  passed  at  the 
same  session,  the  general  act  having  been 
approved  May  25,  1915,  and  the  local  act 
bearing  date  June  4,  1915. 

LI]  The  two  acts,  being  in  part  materia 
and  having  their  birth  in  the  same  Legis- 
lature, should  be  read  together,  and  If  we 
could  find  a  field  of  operation  for  both,  we 
should  so  construe  them ;  and,  with  this  ob- 
ject In  view,  we  may  assume  that  the  St. 
Johns  river  Is,  In  the  language  of  the  first 
section  of  the  general  act,  a  river  connected 
with  the  Atlantic  Ocean.  Section  13  of  the 
general  act  expressly  prohibits  the  use  of 
haul  seines  or  dragnets  In  the  salt  waters 
of  Volusia  and  certain  other  counties,  not, 
however.  Including  Lake  county,  and  by  an- 
other special  act  (chapter  7119)  the  right 
to  so  fi&h  In  the  salt  waters  of  Volusia  coun- 
ty was  further  defined. 


[2,  3]  Does  chapter  7120  leave  any  room 
for  construction  for  a  holding  that  so  much 
of  St  Johns  river  as  lies  within  the  county 
of  Volusia  should  be  excluded  from  the  in- 
hibition of  the  local  act?  That  it  is  a  river 
having  its  source  In  the  Interior  of  the  state 
admits  of  no  question,  and,  being  such  a 
river,  It  is  a  fresh-water  river,  as  defined 
by  section  2  and  legislated  upon  in  section  1. 
Is  It  a  river  "in"  Volusia  county  7  The  legis- 
lation creating  the  county  makes  Its  wester- 
ly boundary  go  down  the  middle  of  this  river. 
Not  only  was  this  general  act  of  the  bound- 
aries of  the  counties  of  the  state  before  the 
Legislature,  but  the  special  act  removes  all 
doubt  as  to  the  Intention  to  include  the  St 
Johns  river  within  Its  protection,  In  the 
proviso  to  section  1  that  none  of  its  provi- 
sions shall  apply  to  those  waters  known  as 
Lake  George  lying  in  Volusia  county.  This 
lake  Is  a  part  of  the  St  Johns  river,  whidi 
flows  through  It  It,  too,  is  a  boundary  of 
Volusia,  not  lying  wholly  within  that  coun- 
ty, but  belongs  In  part  to  that  county,  In 
part  to  Lake  county,  and  In  part  to  Putnam 
county.  We  are  constrained  to  hold,  there- 
fore, that  a  part  at  least  of  the  St.  Johns 
river  Is  a  fresh-water  river  In  Volusia  coun- 
ty, and  that  the  Legislature  has  made  It 
unlawful  to  haul  or  drag  seines  In  that  part 
of  the  river.  There  is  then  a  necessary  con- 
flict between  the  general  act  and  the  later 
special  act  and  therefore  as  In  this  particu- 
lar the  general  act  may  not  operate  in  that 
locaUty. 

The  power  of  the  Legislature  over  the 
fishing  Industry  of  the  state  has  been  so 
recently  and  elabwately  gone  into  by  this 
court  that  we  need  only  refer  to  our  oidnion 
in  Bz  parte  Powell,  70  South.  892. 

We  may  not  consider  the  financial  losses 
of  those  engaged  In  the  fishing  industry; 
sadh  matters  of  policy  are  for  the  Legisla- 
ture. Courts  are  established  to  apply  the 
laWt  not  to  make  it. 

[4]  The  petitioner  relies  on  a  saI^water 
fishing  license,  granted  the  commissioner 
of  agriculture,  as  being  a  practical  ccm- 
struction  fit  the  legUdatlon  in  his  favor  by 
the  executive  department  Two  answers 
present  themselves  to  this  suggestion.  The 
courts  yield  to  such  constructions  only  in 
cases  of  doubt,  and  again  the  license  does 
not  purport  to  permit  tiie  hauling  and  drag- 
ging of  seines  In  the  St  Johns  river  in  Vo- 
lusia or  Lake  counties. 

The  writ  is  discharged,  and  the  petitioner 
is  remanded. 

TAYLOR,  C.  J,  and  SHACKLEFORD  and 
ELLIS,  JJ.,  concur.  WHITFIELD,  J.,  ab- 
sent on  account  of  illness. 
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WO<»l>  et  «L  T.  LBTTF  et  aL   (6  Dir.  2M^ 

(Sapreme  Court  oC  Ajabama.   Feb.  3,  1916.) 

1.  Husband  ahd  Wife  ^187  —  Gontraots 
OF  Wira— SumcncscT  or  Joinder. 

Where  a  coDtract  for  the  exchange  of  land 
between  married  women  bean  tbe  mere  sicna- 
tnie  of  the  bus  bands,  that  is  sufficient  to  indi- 
cate their  assent,  if  the  wires  are  otherwise 
boand  by  their  sii^atares. 

[Ed.  Note. — For  other  cases,  see  Hnsband  and 
Wife,  Cent.  Dif.  f|  TSST^;  Dm.  Dig.  ^ 
1ST.] 

2.  SPEcmo  PnvoBUAiTCB  ^^119%  —  Coif- 
BTBUCTioN  or  Biix— Dmcuibbb— ErracT. 

On  demurrer  to  the  sufficiency  of  a  bill  for 
specific  performance,  it  must  be  assumed  that  a 
hnsband  had  no  written  authority  to  contract  to 
convey  his  wife's  land,  when  each  authority  Is 
not  alleged  in  the  bilL 

LEd.  Note.— For  other  eases,  see  Speciflc  Per- 
formance, Cent  Dir.  I  878;  Dea  Dig.  «s» 
116%.] 

3.  Spechtc  PBsroBHAifci  ^;»43  —  EitroBoe- 
HKRT  OP  Obal  Contbact  —  Pastiai.  Peb- 

FOBUANCE. 

While,  under  tbe  statute  of  frauds,  a  con- 
tract, though  partially  performed,  which  is  in- 
Talid,  cannot  be  enforced  against  the  party 
whose  signature  is  insufficient,  the  statute  is 
snffictently  complied  with  hj  such  persons  bring- 
ing suit  for  performsnce  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Spedfie  Per- 
formance, Cent.  Dig.  II 12S,  180,  ISl,  134-189; 
Dec.  Dig.  «=»4a.] 

4.  SPECzno  Perfobhanob  ^>86  —  Sale  or 
Wife's  Laiid— GonTBAcr  of  Husbahd— Au- 

THOBITT, 

Code  1907,  |  335S,  proTldea  thst  convey- 
ances of  Isnds  must  be  si^ed  at  their  foot  by 
the  contracting  party  or  his  agent  having  writ- 
ten  antbority.  Section  4494  provides  that  the 
wife  cannot  alienate  her  lands  without  the  as- 
soQt  and  concurrence  of  the  husband,  manifested 
by  his  joining  in  the  alienation  as  provided  by 
setrtion  3355.  A  hnsband,  having  no  written  au- 
thority from  his  wife  to  convey  ner  lands,  sign- 
ed a  contract  to  convey,  for  himself  and  as 
agent  for  his  wife.  Held,  that  the  contract  was 
not  enforceable  a^inst  Uie  wife,  since  the  hns- 
band did  not  join  in  the  alienation,  for  the  wife 
was  not  bound  by  his  signature,  in  the  absence 
of  express  written  authority. 

[Bd.  Note.— For  other  cases,  see  SpadAc  Pei^ 
formance,  Gent  Dig.  H  102-100;  Dee.  Dlt.  ^ 
86.1 

5.  Frauds,  Statdte  or  «s»119(l>— ErrBor. 

The  statute  of  fraods  does  not  avoid  parol 
contracts,  but  merely  lays  down  a  rule  of  evi- 
dence by  whidb  contracts  must  be  estsbUshed, 
tbns  rendering  them  voidable  at  the  election  of 
tbe  nonsobscribing  pariy. 

[Eld.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of,  Gent  Dig.  |S  113,  266,  207 ;  Dec.  Dig. 
>ll^(l).l 


6.  COHTKACTS  4=956  —  CONSIDBBATION  —  MU- 
TUAL Pbouise. 

While  one  promise  is  sufficient  consideration 
for  another  no  consideration  can  be  established 
where  tbe  promise  of  one  party,  owing  to  defec- 
tive signature  to  the  contract,  is  not  enforceable 
against  him. 

[Ud.  Note. — For  other  cases,  see  Contracts, 
Gent  Dig.  |8  344,  349-363 ;  Dec.  Dig.  i^SQ.] 

7,  Specific  Pebfobuance  ^»35— Contbactb 
OF  AVife—Vauditt— Enforcement. 

While  equity  will  dispense  with  mere  form, 
and  enforce  a  contract  which  is  voidable  under 


the  statute  of  fraods  for  lack  of  proper  evidence, 
it  cannot  enforce  a  contract  of  a  wife  to  conver 
her  lands,  not  properly  sifned  by  tbe  husband, 
since  that  Is  a  condition  of  tbe  wife's  power  to 
contract 

[Ed.  Note.— For  other  esses,  see  Specific  Per- 
formance, Coit  iHc  H  1(^106;   Dee.  Die 

8.  Speoifio  Pbrtobicancb  «sa3S  —  Vauoitt 

OF  CONTBAOT. 

Where  a  contract  could  not  be  fipcoifically 
enforced  when  made,  because  the  Bi^nature  ot 
the  husband  assenting  to  conveyance  of  the 
wife's  realty  did  not  comply  with  statute,  sub- 
seanent  tender  of  a  deed  signed  by  the  wife  and 
the  husband  was  of  no  avsil,  since  the  other 
party  was  without  recourse  between  the  signing 
of  the  contract  and  the  tender  of  the  deed. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance. Cent  Dig.  il  102-100;  Dec.  Dig.  «s» 
35.] 

Appeal  from  Chancery  Court,  jrefferson 
County ;  A,  H.  Bennera,  Obaneellor. 

Action  by  Mrs.  X  B.  Wood  and  anoOier 
against  Mrs.  Ll  M.  Lett  and  another.  Decree 
snstalnlss  demurrer  to  the  Ull,  and  plalntlfls 
Bppeat  AfBrmed. 

H.  K.  White,  of  Birmlnghana,  for  appel- 
lants. George  E.  Busb,  of  Birmingham,  for 
appellees. 

SAYBE,  J.  Tbe  original  bill  in  this  cause 
was  filed  by  tbe  appellant  Mrs.  Wood,  a  mar- 
ried woman,  for  the  reformation  of  a  con- 
tract in  writing,  purporting  to  t>e  an  agree- 
ment between  appellee  Mrs.  T^ett  on  the  one 
part  and  appellant  Mrs.  Wood  on  the  other, 
by  which  said  appellee  was  to  sell  a  certain 
tract  of  land  to  appellant.  In  exchange  for 
which  appellant  was  to  convey  a  certain  oth- 
er tract  said  tracts  being  owned  in  severalty 
by  Mrs.  Lett  and  Mrs.  Wood,  respectively, 
and  ft>r  the  speciflc  performance  of  the  con- 
tract according  to  Its  alleged  true  Intent  and 
purpose.  There  were  other  stipulations,  bat 
they  do  not  seem  to  affect  the  question  raised 
by  this  appeal,  and  need  no  furtb^  reference. 
The  Instrument  exhibited  with  tlie  bill  as 
amended,  witnessed  an  agreement  for  the  ex- 
change of  lands  sucb  as  we  have  noted,  "for 
and  In  conslderatlim  of  the  sum  of  one  dol- 
lar In  hand  paid  by  Mrs.  Lett  and  other  val- 
uable consideration,"  and  was  by  Its  terms 
to  be  performed  after  abstracts  of  title 
should  t>e  "brought  down  and  turned  over  to 
each  contracting  party  within  ten  days." 
Apart  from  the  sum  of  (1,  which,  ac- 
cording to  the  recital  of  the  instrument,  pass- 
ed from  the  defendant  (appellee)  to  the  com- 
plainant (appellant),  no  cousideratioa  other 
than  mutual  promises  passed  between  the 
parties.  There  was,  of  course,  no  mutual  de- 
livery of  possession,  as  was  the  case  In  Good- 
lett  V.  Hansen,  66  Ala.  151.  The  cash  con- 
sfderatlcm  passing  from  defendant  to  com- 
plainant might  seem  to  Indicate  a  purchase 
by  the  former  of  an  option  to  have  an  ex- 
clmnge,  ttad  the  agreement  been  properly 
executed  by  the  latter;  and,  had  this  In- 
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strument  on  both  paxtB  been  completely  exe- 
cuted to  affect  the  Interests  ot  the  parties 
In  their  respective  lands,  then,  of  course,  these 
mutual  promises  to  convey,  apart  from  the 
option,  would  have  constituted  valuable  and 
sufficient  considerations  each  for  the  other. 
But,  as  the  court  observed  in  regard  to  an 
analogous  agreem^t  In  Linn  v.  McLean,  80 
Ala.  250,  4  South.  777,  which  Is  the  major 
and  which  the  minor  factor  It  Is  not  so  easy 
to  determine.  We  shall  assume,  however, 
agreeably  with  what  appears  to  be  complain- 
ant's view  of  the  case,  that  the  Instrument 
in  question  witnessed  merely  mutual  agree- 
ments to  convey  tracts  of  land  each  for  the 
other. 

[1*2]  This  Instrument  was  signed  at  the 
foot  by  the  husbands  of  the  respective  own- 
ers. But  their  names  did  not.  appear  In  the 
body  of  the  Instrument,  nor  did  they  sign  as 
contracting  parties;  the  only  purirase  of 
their  signatures  beii^  to  witness  their  assent 
to  and  concurrence  In  the  agreement  on  the 
part  of  their  respective  wives,  for  which  pur- 
pose their  mere  signatures  would  have  been 
sufficient,  had  the  wife  been  otherwise  bound. 
Kushton  v.  Davis,  127  Ala.  277,  28  South.  476. 
It  was  also  subscribed,  to  use  the  term  em* 
ployed  by  the  statute  of  frauds,  by  Mrs.  Lett, 
while  Mrs.  Wood's  execution  of  It  was  evi- 
denced in  this  manner:  "Mrs.  J.  BJ.  Wood, 
by  J.  S.  Wood,  Agt."  In  the  bill  as  last 
amended,  J.  S.  Wood,  the  husband,  then  for 
the  Urst  time  coming  In  as  a  party  complain- 
ant, It  is  averred  that: 

"Complainant  Mrs.  J.  E.  Wood,  acting 
throng  her  husband,  complainant  3.  S.  Wood, 
entered  into  a  [the]  contract  with  both  defend- 
ante." 

It  is  nowhere  made  to  appear  that  J.  S. 
Wood  had  any  written  authority  to  execute 
the  agreement  as  the  agent  of  his  wife.  It 
must  on  demurrer  be  assumed  that  he  had 
no  such  authority  (Knox  v.  Chlldersbarg 
I^and  Ca,  86  Ala.  180,  6  South.  678),  and  ^m 
the  course  adopted  by  complainant  in  meet- 
ing by  successlTe  amendments  the  several  de- 
murrers interposed  to  her  bill.  It  is  dear  that 
this  assumption  Is  in  accord  with  the  fact 

[3]  It  has  been  determined  in  this  court 
that  this  agreement,  not  having  been  sub- 
scribed by  complainant,  nor  by  any  other  per- 
son by  her  thereunto  lawfully  authorized  in 
writing,  as  required  by  certain  sections  of 
the  Ck>de,  to  which  we  will  refer,  could  not 
be  enforced  against  her,  even  though  the 
agreement  had  been  partially  performed. 
Morris  v.  MarshaU,  185  Ala.  179,  64  South. 
312.  But  the  question  here  Is  whether.  In 
tbese  circumstances,  It  can  be  enforced  at 
ber  Instance  and  for  her  benefit. 

So  far  as  the  statute  of  frauds  Is  concern- 
ed, it  is  the  settled  law  of  this  court  that  all 
the  purposes  of  that  statute  are  satisfied,  all 
Just  apprehension  that  the  agreement  will 
not  be  mutual  In  operation  Is  removed,  when 
the  party  who  has  not  subscribed  a  contract 
for  the  sale  of  lands  resorts  to  equity  for 


Its  spedflc  performance,  thereby  adopting  the 
contract  and  rendering  it  obligatory  upon 
liimsel£  Such  is  the  rule  where  the  com- 
plainant is  sui  Juris  in  respect  of  the  contract 
he  seeks  to  enforce.  His  submission  to  the 
court,  that  it  may  do  eqult?  In  the  premises, 
supplies  that  mutuality  of  remedy  whldi  is 
essential  to  the  obligation  of  bilateral  ocm- 
tracts.  Linn  v.  McLean,  supra;  Chambers 
V.  Alabama  Iron  Co.,  07  Ala.  353. 

[4]  But  the  trouble  with  complainant's  bill 
arises  out  of  the  fact  that  she  was  not  sal 
Juris  in  respect  of  the  contract  alleged.  It 
arises  out  of  her  pasonal  dlsaUUty  to  enter 
into  such  contracts,  except  In  a  certain  ex- 
elusive  and  mandatory  manner  prescribed 
by  secUons  3366  and  4494  of  the  Code.  These 
sections  require  that  0366): 

"Conveyances  for  the  alienation  of  lands 
*  *  *  must  bo  signed  at  tb^r  foot  by  the  e<Hi- 
tracting  party,  or  bis  agent  having  a  written 
authority." 

And  (4494): 

"The  wife  •  •  ♦  cannot  alienate  or  mort- 
gage her  lands,  or  any  interest  therein,  without 
the  assent  and  concurrence  of  the  husband,  the 
assent  and  concurrence  of  the  husband  to  be 
manifested  by  bis  joining  in  the  alienation  in 
the  mode  prescribed  by  law  for  the  execution 
of  conveyances  of  land." 

The  husband  signed  the  Instrament  for 
himself  and  as  agent  for  bis  wife,  trat  he 
had  no  antborlty,  such  as  the  statute  re- 
quires, for  execnting  It  In  the  name  of  the 
wife.  Thereby  he  did  not  Join  In  an  alloia- 
Uon,  nor  In  an  agreement  to  alienate,  exe- 
cuted by  the  wife  In  the  manner  prescrib- 
ed by  law  for  the  execution  of  conveyances  of 
land  by  her,  nor  can  his  Joinder  In  this 
bill  be  accepted,  on  the  doctrine  of  relation, 
as  an  equivalent  for  the  requirement  ot  the 
statute,  which  contemplates  an  assent  and 
concurrence  manifested  in  a  particular  and 
exclusive  mode  at  the  time  of  the  execution 
and  delivery  of  the  contract  The  obligation 
of  the  paper  writing  exhibited  with  com- 
plainant's bill  must  therefore,  in  equity  as  in 
law,  be  determined  as  of  the  time  of  its  exe- 
cution. There  can  be  no  doubt  that  In  a 
court  of  law,  or  anywhere  as  against  the 
Mfe,  this  agreement  would  be  held  to  con- 
fer no  color  of  right  or  interest  Scott  v. 
Cotten,  91  Ala.  629,  8  South.  783 ;  Rooney  v. 
Michael,  S4  Ala.  685,  4  Soutli.  421;  Blythe  v. 
Dargin,  68  Ala.  370. 

In  Morris  v.  Marshall,  and  the  other  cases 
cited  supra,  and  In  atlU  others  of  a  similar 
character  that  might  be  dted,  the  effort  was 
to  enforce  against  the  wife  verbal  executory 
agreements  for  the  sale  of  her  lands,  where- 
as here  the  wife  seeks  to  enforce  such  an 
agreement;  but  the  consideration  here  In 
point  is  that  these  cases,  which  had  no  ref- 
erence to  the  statute  of  frauds,  proceeded  ex- 
pressly upon  the  theory  that  the  wife  had  no 
capacity  to  alienate  her  lands,  except  as  re- 
quired by  the  Code ;  this  consideration  being 
elaborately  demonstrated  In  Blythe  v.  Dar- 
gin, In  wtaidi  case  tba  vlfb  bad  signed  and 
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poasesslott  bad  been  deUveied.  If  tbe  wife 
bad  any  capacity  to  bind  ber  conadeDce  ex- 
cept In  the  epedflc  mode  prescribed  by  stat- 
ute, tbat  contract  would  have  been  eirforced 
on  tbe  iwlnciple  adopted  by  courts  of  equity 
in  enforcing  contracts  not  evidenced  as  pro- 
vided by  tbe  statute  of  frands,  which  Is  tbat 
such  contracts,  tbon^  not  treated  In  tbe  law 
coQrts  as  contracts  at  all.  will,  at  the  salt  of 
the  complainant,  who  baa  performed  In  part, 
be  wholly  executed  In  specie  by  courts  of 
eqnlty,  where  tbey  are  r^arded  as  binding 
In  consdaiCfe  3  Pom.  Bg.  Jur.  S  1297.  In 
Scott  T,  Gotten,  It  was  said  that : 

"The  wife  is  incapable  to  confer  authority, 
resting  in  parol,  open  her  husband,  or  any  other 
person,  to  make  or  sign  a  contract  in  her  name; 
this  is  not  contractin<  in  writing  in  the  mean* 
ing  of  the  statute." 

[I]  The  statute  of  frauds  does  not  abso- 
lutely avoid  parol  contracts,  but  lays  down 
a  rule  of  evidence  by  which  contracts  within 
Its  Influence  are  to  be  established,  thus  ren- 
dering them  voidable  at  the  election  of  tbe 
party  who  has  not  signed.  Heflln  v.  Milton, 
69  Ala.  354  ;  2  Pom.  Eq.  Rem.  {  817.  Not- 
withstanding equity  deals  with  agreements 
affecting  titles  to  land  defectively  executed 
or  evidenced  under  the  statute  of  frauds, 
wbere  they  are  within  the  competency  of  tbe 
parties,  on  principles  different  from  those 
prevailing  In  courts  of  law.  tbe  courts  have 
given  different  reasons  for  their  decrees  en- 
forcing the  specific  performance  of  such  agree- 
ments at  the  suit  of  nonsubscrtUng  parties; 
and  of  this  situation  the  eminent  text-writer, 
to  whom  we  have  referred  above,  says  that: 

**It  is,  on  the  whole,  best  to  concede  that  the 
doctrine  rests  npon  no  basis  of  principle ;  that 
It  was  arbitrarily  laid  down  by  the  earlier  de- 
cisionB  which  interpreted  the  statute,  and  has 
been  followed  by  the  great  majority  of  snhse- 

Jiuent  cases:  and  tiiat  it  is  useless  to  account 
or  or  explain  It  by  reasons  wliich  conflict  with 
other  wen  settled  rules."  Pom.  Spec  Perf.  J 
170 ;  Williams  t.  Oravea,  7  Tex.  GIt.  App.  856. 
26  8.  W.  834. 

It  Is  to  be  noted,  bowerer,  that  In  all  cases 
the  contract  must  possess  all  tbB  elements 
and  features  necessary  to  the  spedflc  en- 
forcement of  any  agreement,  except  the  writ- 
ten memorandum  required  by  the  statute. 
4  Pom.  Eq.  Jur.  {  1409,  note  1.  Hence  this 
court  has  seemed  carefol  heretofore  to  limit 
its  rulings,  enfbrdng  contracts  for  the  sale 
of  lands  at  the  instance  of  nfmsnbscrlbing 
parties,  to  cases  In  which  the  complainants 
were  snl  jntiB  in  respect  of  the  contracts 
which  th^  Bonght  to  enforce.  Tbe  reason 
for  tliis  Is  not  obscure. 

[I]  The  Ibie  of  decisions  to  which  we  hare 
referred  as  dealing  with  the  statute  of 
ttands  does  not  controvert  tbe  proposition 
tbat  the  defendant's  contract  must  rest  upon 
a  valuable  consideration.  Nov  one  promise 
Is  a  good  consideratlfm  tor  another,  but  not 
"nnlesB  there  is  abetdate  mntnallty  of  agree- 
ment, BO  that  eadi  party  has  the  right  at 
once  to  hold  Qie  other  to  a  posItlTe  agree- 
ment"   1  Parsons,  Contr,  atar  p.  448. 


"Where  the  parly  assnmes  to  make  a  con- 
tract In  which  a  psomlBe  Is  a  considera- 
tion for  a  promise,  and  analysis  shows 
that  one  of  the  promises  does  not  impose 
any  legal  duty  upon  the  party  making  it, 
such  promise  Is  not  a  consideration  for  tbe 
other  promise."  1  Page  on  Ciontr.  |  804. 
Hence  the  necessity  for  a  c(Misideratloa  to 
support  an  option  contract,  commonly  so 
called,  separate  and  apart  from  that  which 
would,  by  acceptance,  become  the  considera- 
tion for  the  sale.  Bskrldge  v.  Qlorer,  5 
Stew.  &  P.  264,  26  Am.  Dec.  844 ;  Betbmt  v. 
McGullougb.  70  South.  680.  Now  complain- 
ant was  not  sul  juris  as  to  this  agreement. 
She  was  subject  to  the  will  of  her  husband. 
The  paper  writing  exhibited  with  the  bill  im- 
posed no  obligation  on  her,  not  only  for  tbe 
rcaeon  tbat  It  did  not  properly  evidence  tbe 
agreement  alleged,  but  because  the  husband, 
since  he  bad  no  authority  in  writing  from 
her  to  make  tbe  contract,  did  not  join  in  an 
agreement  to  alienate  in  the  exdnslTe  mode 
prescribed  by  the  sections  of  the  Oode  quoted 
above,  without  which  the  alleged  agreement 
did  not  operate  as  an  estoppel  against  either 
the  husband  or  the  wife.  It  was  contrary  to 
tbe  positive  mandate  of  the  statute.  It  was 
no  contract.  Scott  t.  Gotten,  and  cases  in 
tbat  line,  supra.  "I  know  no  jurisdiction 
which  a  court  of  equity  has  to  say.  Ton  may 
do  that  which  the  law  says  you  shall  not 
do."  Qoald  T.  Womack,  2  Ala.  83.  "A  party 
not  bound  by  the  agreement  Itself  has  no 
right  to  call  upon  the  judicial  authority  to 
enforce  performance  against  the  other  con- 
tracting party,  by  expressing  his  willingness 
to  perform  his  part  of  Qia  agreement  His 
rifl^t  to  the  aid  of  the  court  does  not  depend 
upon  his  BidMequent  offer  to  porform  tbe 
contract  on  his  part,  when  events  may  have 
rendered  it  advantageous  to  do  so,  bat  upon 
its  origlnaUy  obligatory  character."  Elng  v. 
Warfleld,  67  Ud.  246,  ft  AtL  689,  1  Am.  St 
Bep.  884.  In  8.  ft  N.  A.  R  Go.  T.  H.  A. 
ftB.aB.Go.,  llOAla.  105,24  South.  114, 
the  court  quotM  with  approval  as  follows : 

"A  contract,  to  be  spedflcally  enforced,  must 
be  mutual— that  is  to  say,  such  that  it  might, 
at  the  time  it  was  entered  into,  have  been  en- 
forced by  either  of  the  parties  against  the  other 
of  them.  Whenever,  therefore,  whether  from 
personal  incapacity,  the  nature  of  the  contract, 
or  any  otber  cause,  the  contract  Is  incapable  of 
being  enforced  against  one  party,  tbat  party  is 
Incapable  of  forcing  it  against  the  other, 
though  Its  execution  in  the  latter  way  might  be 
free  from  the  difficulty  attending  the  execution 
in  the  former."   Fry,  Spec.  Pert  |  286. 

[7]  Equity  may  dispense  with  mere  fbrm, 
and  ttiat  is  a  part  of  what  it  does  when  it 
enforces  contracts  which  are  voidable  under 
the  statnto  of  frauds  for  lack  of  proper  evi- 
dence; but  under  the  statute  here  In  point 
the  concurrence  of  the  husband,  expressed  in 
a  particular  mode,  la  a  condition  of  the 
wife's  power  to  contract  Unless  the  statute 
means  this.  It  means  nothing. 

[I]  By  her  original  averment  complainant 
showed  that  within  SO  days  after  the  agree- 


Digitized  by  Google 


180 


71  SOUTHBBN  BUFOBTBB 


(Ala. 


ment  was  entered  Into  she  and  ber  hneband 
executed  and  tendered  to  defradants  a  prop- 
erly executed  deed  of  the  land,  which  by  the 
agreean^t  they  were  to  convey  to  defendants, 
but  that  defendants  refused  to  accept  said 
deed,  or  to  carry  out  the  prorlstons  ot  the 
agreement.  Under  the  prlndides  of  law  de> 
dared,  this  tender  had  no  effect  upon  the 
rights  of  the  parties.  In  the  meantime  de- 
fendant Mrs.  Lett  had  no  legal  or  equitable 
recourse  against  complainant,  who  might 
have  refused  to  execute  the  agreement;  In- 
deed, she  could  not  execute  U  unless  the  hus- 
band gave  a  new  consent,  and  this  he  was 
free  to  withhold.  Nor  did  his  subsequent 
](dnder  In  the  htU  relieve  the  dtflBcnlty  of 
complainant's  case.  If  th»  agreement  for 
future  conveyances  had  been  lawfully  execut- 
ed by  ccnnplainant,  the  joinder  of  her  hus- 
band In  a  blU  for  Its  performance  In  specie, 
thou^  he  souf^t  no  relief,  mlg^t  have  been 
proi>er  enough  as  evidencing  hla  snlHnlaston 
to  the  court  to  perform  so  much  of  the  de- 
cree to  be  rendered  as  would  be  for  the  ben* 
efit  of  the  defendant  But  neither  bis  execu- 
tion of  the  deed  subsequently  tendered  nor 
his  Jolndor  In  the  bill  can  In  Justice  to  de- 
fendant be  allowed  to  cure  the  defects  In  the 
original  agreanuit  In  fine,  the  alleged 
agreement  was  fatally  lacking  in  mutuality 
of  conslderatlai  and  remedy;  it  was,  In  le- 
gal effect,  nothing  more  than  a  voluntary  of- 
fer on  the  part  of  Mrs.  Lett  to  sell,  revocable 
at  her  pleasure  The  court  will  not  conseiU 
to  the  specific  performance  of  such  an  agree* 
ment  Boney  v.  Moss,  74  Ala.  390. 

Our  conclusion  is  that  the  decree,  sustain- 
ing appropriate  demurrer  to  the  bill,  should 
be  affirmed. 

Affirmed.  All  the  Justices  concur. 


HABTON  et  al.  v.  AMASON.  (6  Dlv.  174.) 
(Supreme  Court  of  Alabama.    Feb.  8,  1916.) 

1.  Attobhet  Ann  Cubnt  180  —  Attob- 
MET'e  Fees— Skttlembnt— Fbaud, 

No  fraud  on  a  solicitor's  rights  to  his  fee 
can  be  predicated  on  the  conveyance  to  a  cor- 
poration, of  which  his  client  was  president,  of 
property  In  the  settlement  of  litigation,  under 
an  agreement  approved  by  the  solicitor  which 
called  for  a  conveyance  to  the  client  or  to  the 
corporation  if  he  should  so  require. 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  Client,  Cent.  Dig.  |  383;  Dec.  Dig.  ^ 
186.] 

2.  Attobxbt  and  CLxaira  ^=»186— I^ien  of 
ATTOBNBT — Waives — CoNSBirr  to  Settle- 
ment. 

Where  a  solicitor  who  had  a  written  con- 
tract for  hia  fee  approved  an  agreement  for  aet- 
tlement,  reqniring  the  conveyance  of  certain 
land  to  hia  dient,  or  to  a  corporation  if  the 
client  should  so  require,  and  neither  the  contract 
for  the  fee  nor  that  for  settlement  gave  htm  a 
contractual  lien,  he  waived  his  statutory  lien,  if 
Code  1907,  |  3011,  giving  an  attorney's  lien  up- 
on suits,  judgments,  and  decrees  for  money  or 
personal  property  can  be  construed  to  give  a  lien 


on  lands  the  title  to  which  Is  vested  in  the  client 
in  consideraticMi  of  a  dismissal  of  the  luit. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client  Cent.  Dig.  i  803;  Dee.  Dig.  «»18a.] 

8.  Attobnet  and  Client  •=9182(4)— Attob- 

hky's  Lien— Real  Estatb. 

Code  1007,  g  oOll,  giving  an  attorney's  lien 
upon  suits,  judgments,  and  decrees  for  money 
or  personal  property  made  no  diange  in  the 
former  rale  that  an  attorney  has  no  lien  on  the 
real  estate  of  his  client. 

fEd.  Note.— For  other  cases,  see  Attorney  and 
CUent,  Cent.  Dig.  {  404;  Dec.  Dig.  «=>182(4).l 

4.  Tbusts  «=>75  —  Resultikq  Tbust  —  Pay- 
ment or  CoNSiDEBATioN— Attobnet' B  Fee. 

Where  an  attorney  who  had  a  written  agree- 
ment for  his  fee  and  the  amount  of  which  de- 
pended on  the  value  of  certain  corporate  stock, 
approved  a  contract  for  settlement  which  requir- 
ed the  transfer  of  land  to  a  corporation,  of  which 
hia  client  was  president,  for  a  stated  considera- 
tion, which  did  not  indude  the  attorney's  fe^ 
he  cannot  claim  a  resalting  trust  in  the  land 
on  the  theory  that  he  furnished  part  of  the  con- 
sideration therefor,  since  such  trust  can  arise,  in 
cases  of  partial  payment,  only  where  the  partial 
payment  is  a  definite  allqaot  part  of  the  con- 
sideration. 

[Ed.  Note,— For  other  eases,  see  Trusts,  (Tent 
Dig.  1 107;  Dee.  Dig.  «s>T6.] 

5.  Tbusts  — Consteuctivb  Tbust- 
Fbaud. 

Nor  can  h«  claim  a  constructive  trust  in  the 
land,  since  such  trust  always  results  from  fraud, 
either  actual  or  constructive,  and  his  cons«it  to 
the  settlement  negatived  any  fraud  on  his  rights. 

fEd.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  H  146-147 ;  Doc.  Dig.  ^96.1 

Appeal  from  Chancery  Court  Jefferson 
Ck)unty ;  A.  H.  Beuners,  Chancellor. 

Suit  by  S.  C.  M.  Amason  against  H.  M. 
Harton  and  others.  From  decree  overruling 
demurrers  to  the  bill,  respondents  appeal. 
Reversed  and  remanded. ' 

The  bill  alleges  the  emplc^ment  by  Harton 
of  orator  as  an  attorney  to  advise  him  as  to 
his  rights  against  the  other  respondents  to 
this  cause,  or  some  of  them,  and  that  Harton 
authorized  the  institution  and  prosecution  of 
a  certain  suit  in  the  chancery  court  of  Jef- 
ferson county  against  all  the  respondents  to 
this  suit,  together  with  one  Lula  B.  Harton. 
said  cause  being  numbered  5443,  in  said  chan- 
cery court;  (2)  that  orator  and  Harton,  on 
April  15, 1910,  entered  into  a  certain  written 
contract  of  that  date,  as  to  the  terms  of 
orator's  employment  with  relation  to  said 
suit,  and  the  fee  he  was  to  receive  for  the 
services  rendered  therein,  a  copy  of  which 
is  attached  and  marked  "Exhibit  A."  The 
bill  then  gives  the  history  of  the  work  done, 
and  the  appeals  prosecuted  from  the  decrees 
rendered.  It  is  then  alleged  that  while  said 
last  appeal  was  pending,  as  aforesaid,  Har^ 
ton,  with  orator's  consent,  entered  into  ne- 
gotiations with  defendants,  or  some  of  them, 
for  a  settlement  of  the  litigation,  and  later 
orator  was  Informed  by  the  solicitors  of  rec- 
ord for  respondent  and  also  by  Harton,  tliat 
the  negotiations  had  resulted  In  an  agreement 
for  settlement  between  them,  and  later,  in 
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May.  1916,  an  Instrnment,  setting  forth  the 
terma  of  said  agreement  for  settlement,  was 
sabmltted  to  orator  for  tals  approval  by  coun- 
sel of  record  for  respondent,  which  Inatru- 
ment  already  bore  the  signature  of  said 
Harton,  as  well  as  those  of  the  several  re- 
q;>ondents,  and  your  orator  on,  to  wit,  May  8, 
191C,  indorsed  thereon  the  following  words: 
"I  hereby  omsent  to  the  foregoii^  agreement 
of  settlement."   A  copy  of  the  agreement  la 
made  Bxbltdt  B.  Orator  farther  shows  that 
afterwards,  and  in  tartherance  of  said  set- 
tlouent,  the  respondents  Enslen,  J<^mson, 
and  the  Shnplre  Realty  Company,  either  sep- 
arately or  Jointly,  executed  to  defendant 
Windsor  Realty  &  Trust  Company  deeds  pur- 
porting to  convey  to  such  company  all  the 
property  recited  In  said  agreement  of  settle- 
ment, which  reQK>ndenta  had  obligated  them- 
selves therein  to  convey  to  Hanton,  or  to  the 
said  Windsor  Realty  &  Tnut  Cfunpany,  as 
the  said  Harton  shonld  require,  and  the  tiUe 
to  all  of  said  property  now  appears  by  the 
record  in  the  office  of  the  Judge  of  probate  of 
Jefferson  county,  to  remain  in  the  said  Wind- 
sor Realty  &  Trust  Company.   It  is  alleged, 
farther,  that  Harton  had  refused  to  pay  him 
for  his  services  as  counselor  and  solicitor 
under  the  contract;  that  complainant  had 
never  compounded  with  him  for  the  same, 
and  that  the  deeds  to  the  proi>erty  were  ex- 
ecuted to  tbe  said  Windsor  Realty  ft  Tnist 
CCHnpany  without  orator's  ctmsent ;  and  that 
orator  haa  never  consented  to  It  being  con- 
veyed by  respondents  to  anybody,  even  to 
said  Harton,  before  orator's  fee  for  his  serv- 
ices should  have  been  paid  or  otherwise  se- 
cured to  said  orator  than  by  the  statutory 
lien  in  favor  of  attorneys  at  law ;  and  that 
the  aald  Windsor  Realty  ft  Trust  Ccnnpany  Is 
durgeable  with  full  knowledge  that  orator 
has  not  been  paid  or  settled  with  for  his 
-said  fees,  because  >Harton  is  and  has  always 
be^  president  of  said  corporation,  and  said 
-corporation  is,  as  orator  xorlly  believes,  a 
mere  volunteer  to  the  title  of  said  pn^rty. 
The  bill  was  aftermrds  amended  by  alleging 
that  the  suit  was  tor  money,  among  other 
things,  and  the  prayer  was  amended  by  pray- 
ing In  the  alternative  that  the  conveyance 
ot  the  lands  under  the  direction  of  defend- 
ant Harton  to  defendant  Windsor  Realty  ft 
Trust  Company,  before  orator's  claim  was 
satisfied,  waa  a  fraud  against  orator,  and 
that  for  that  reason  the  said  Windsor  Realty 
ft  Trust  Company  holds  title  to  said  land  as 
a  trustee  to  satis^  the  claims  of  orator  as  a 
-creditor  of  defendant  The  snbatanoe  of  the 
agreonoit  sufficiently  appears. 

StiAely,  Bcriyaer  ft  DiMninic^  of  Binuli^- 
liam,  for  anwllants.  Henry  Upson  Sims,  of 
Binnlngham,  for  ai^>ellee. 

llcCLEU^AN,  J.  The  appellee,  an  attor- 
ney at  law  and  solicitor  In  equity,  filed  this 
bill,  against  appellants  and  others,  to  have 
-deciared  and  enforced  Us  right  to  compoisa- 
-.titm  for  serrlfai  rendered  by  him  ondsr  writ- 


ten contract  with  his  dient  (app^ant)  H.  M. 
Harton,  In  litigation  Instituted  by  said  Har- 
tCBL  The  dominant  purpose  of  the  bill  is  that 
just  stated.  All  other  matters  with  respect 
to  which  rell^  is  sought  are  but  incidental 
to  the  major  purpose  of  the  bill.  In  the 
written  contract  between  appellee  and  Har- 
ton the  measure  of  am)eUee's  comp^isatlon 
was  fixed  at  a  '^um  of  money  equal  to  one- 
flfth  the  value  of  fifty  shares  of  the  capital 
stock,  including  all  accrued  dividends  due 
and  payable  thereon,  or  that  may  become  due 
and  payable  on  the  same,  of  the  Ensley  Real- 
ty Company,  on  the  rendition  of  a  final  de- 
cree in  said  suit,  *  *  *  or  upon  the  com- 
promise and  settlement  of  said  suit,  if  the 
same  shonld  be  compromised  and  settled 
without  being  prosecuted  to  a  final  decree," 
further  providing  a  lliQltatlcm  on  the  com- 
pensation to  $10,000.  The  agreement  did  not 
purport  to  satisfy  the  appellee's  charge  for 
compensation  out  of  the  shares  of  stock  of 
the  coriwration.  The  contract,  ex  vl  tennlnl, 
did  not  Impose  a  charge  upon  the  shares  of 
stock  to  assure  the  payment  of  the  appellee's 
compensation  for  professional  services.  The 
only  effect  of  the  allusion  to  the  capital  stock 
was  to  measure  the  amount  of  the  appellee's 
compraisatlon.  The  Utigati<m  and  all  related, 
assumed,  or  antlcUiated  bases  of  claim  or 
controversy  were  compromised  and  settled  by 
all  the  partleis  concerned  in  the  assrations  of 
right  or  claim  made  by  Harton ;  the  formally 
executed  written  agreemmt  to  that  end  being 
exhibited  with  the  bill.  No  final  decree  cod- 
slstent  with  Harton's  theories  of  his  asserted 
claim  <»■  right  was  rendered.  This  agreement 
of  compromise  and  adjustment  was  submitted 
to  appellee,  who,  the  bill  avers,  indorsed 
thereon  his  consent  thereto  in  these  words: 
"I  hereby  consent  to  the  forcing  agreement 
of  settlement."  On  the  exhibit  his  indorse- 
ment is  thus  phrased:  "I  hereby  approve  the 
foreg<4ng  agreement  of  settlement"  In  the 
agreement  of  settlement  no  reference  what- 
ever was  made  ta  ai^lee's  compensation  for 
his  services  to  Harton,  or  to  any  obligation 
Harton  was  under  to  appellee  because  of 
8er\'ices  rendered  to  Harton  by  appellee  as 
Hart<Hi's  professional  representative. 

It  Is  averred  in  the  amended  bill  that  the 
professional  services  were  rendered  in  cause 
numbered  6443,  "which  was  a  suit  for  money, 
among  other  things."  In  the  agreement  of 
compromise  It  was  provided  that  cause  num- 
bered S448,  then  pending  in  the  Supreme 
Court  on  appeal  by  Hartw  from  an  adverse 
rullog  on  demurrer  by  the  dioncery  court  of 
Jefferscm  count?,  should  be  affirmed,  that 
when  affirmed  the  cause  should  be  dismissed 
by  the  chancery  court,  and  that  such  dismiss- 
al should  have  the  effect  of  a  final  adjudica- 
tion of  said  cause.  This  cause  had  been  the 
subject  of  prolonged  litigation.  The  apgel- 
lee's  services  in  tliat  litigation  are  the  basis 
bis  (dalm  for  rononeratlon  asserted  in 
the  resent  UU.  In  the  fooith  paragraph  of 
the  agnement  of  oompromiBe  tiie  "parUfls  of 
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the  second  part^ — ^Harton  being  destgnated  as 
the  "party  of  the  first  part" — agreed  "to  con- 
vey  or  cause  to  be  conTeyed  anto  the  said 
H.  M.  Harton,  or,  if  he  desires,  onto  the 
Windsor  Realty  &  Trust  Company,**  a  corpo- 
ration of  which  HartMi  was  and  Is  the  pres- 
ident, certain  real  estate  therein  described. 
This  engagement  to  convey  was  effected  by 
deeds  to  the  Windsor  Realty  A  Trust  Com- 
pany. It  Is  this  real  estate,  with  an  excep- 
tion noted  In  the  bill,  upon  which  appellee 
would  bare  a  Hen  for  his  remuneration  de- 
clared, or  upon  which,  in  the  hands  of  the 
company,  he  would  hare  declared  and  enforc- 
ed a  trust  for  his  remnnerati<»i.  Knowledge 
of  appellee's  right  to  compensation  for  his 
services  and  of  the  fact  that  the  Windsor 
Realty  &  Trust  Company,  throngh  its  pres- 
ident, knew  of  the  refusal  of  Harton  to 
compensate  appellee  for  his  professional  serv- 
ices may,  for  the  occasion,  be  assumed  to  be 
■ufflclently  averred  in  the  bilL 

[1]  The  conveyance  to  the  Windsor  Realty 
&  Trust  Company  of  the  realty  described  in 
the  agreement  of  compromise  was  obrlonsly 
in  accord  with  the  provisions  of  the  agree- 
ment ther^D  set  forth,  an  agreement  the 
appellee  himself  in  writing  approved.  No 
fraud  upon  the  asserted  right  of  the  appellee 
could  be  predicated  of  this  thus  approved  act 
of  conveyance.  There  la  no  suggestion  <^ 
anything  that  should  or  would  avoid  the 
agreement  of  compromise,  so  approved  by  the 
a{^lle&  The  bill's  theory  consists  alone 
with  the  complete  validity  of  the  agreement 
of  compromise.  If  the  appellee  had  desired 
to  guard  his  concelTed  right  in  the  premises, 
he  should  have  mantfested  his  purpose  in 
season  before  expressly  approving  in  advance 
the  conv^ance  of  the  property  to  either  Har- 
ton or  to  the  company.  Presumptively,  at 
least,  the  conveyance  to  the  company  was  in 
accordance  with  Harton's  desire,  as  stipulat- 
ed for  in  the  agreement  of  compromise. 

[2]  It  la  manifest  that  appellee  neither  had 
nor  has  any  contractual  lien  upon  the  real 
estate  described  in  the  agreement  of  com- 
promise for  his  remuneration  for  profession- 
al services  rendered  by  htm  In  the  cause  men- 
tioned by  him  In  his  bill.  Neither  the  aver- 
ments of  the  bill  nor  the  exhibits  thereto, 
nor  both  together,  Import  a  purpose  on  the 
part  of  any  one  to  create  a  contractual  11m 
to  assure  appellee's  remuneration. 

[3]  While  an  attorney  at  law  or  solicitor 
In  chancery  has  a  lien  for  his  remuneration 
for  professional  services  in  Uiat  particular 
t)ehalf  upon  a  judgment  or  decree  obtained 
for  his  client  to  the  extent  of  his  agreed  or 
his  reasonable  compensation  (Higley  v. 
Wblte,  102  Ala.  604,  15  South.  141),  and  a 
positive  lien  for  liis  remuneration  in  that 
and  other  Instances  and  circumstances  de- 
scribed and  defined  in  Code,  5  3011,  the  law 
in  this  Jurisdiction  remains,  in  the  respect  to 
be  stated,  as  it  was  before  the  enactment  of 
the  statute  (Code,  |  8011),  viz.,  that  an  att<Hv 
ney  or  wlidtOT  lias  no  Hen  m  real  eetate  of 


his  dlent  for  bis  remoneration  (Higley  t. 
White,  supra;  Kelly  v.  Horsely,  147  Ala. 
608.  41  South.  902).  Before  the  statute, 
an  attorney's  or  solicitor's  lien  on  a  Judg- 
ment  or  decree  for  money  was  held  to  be  a 
charge  upon  the  proceeds  derived  from  a  sale 
of  land  to  satisfy  that  money  Judgment  or 
decree.  Higley  v.  White,  supra.  No  Judg- 
ment or  decree  having  been  rendered  In  this 
Instance,  no  lien  of  the  character  and  effect 
last  stated  came  into  existence,  unless  it 
could  be  affirmed  that  the  statutory  lien  up- 
on suits  (section  3011)  extended  to  lands  the 
title  to  which  Is  vested  or  confirmed  in  the 
client,  upon  the  conslderatiffiQ,  in  whole  or 
in  part,  of  a  dismissal  of  the  suit  by  the  con- 
sent of  the  client  and  of  the  attorney,  there- 
by applying  the  principle  of  Higley  r.  White, 
supra,  as  last  stated.  Whatever  may  be  the 
ultimate  construction  of  the  statute  in  the 
respect  indicated,  It  is  quite  clear  In  this 
instance  that  the  agreement  of  the  attorney 
to  the  dismissal  by  his  client  of  the  suit  upon 
which  he  would  now  rest  a  (dalm  to  a  statu- 
tory lien  effected  to  extlnguldi  the  basis  of 
any  statutory  lien  that  might  once  hare  es* 
Isted  upon  the  suit 

[4]  The  consideration  for  the  conveyance 
of  the  land  described  In  the  compromise 
agreement  was  named  In  the  compromise 
agreement,  which,  as  has  teea  stated,  the  ap- 
pellee consented  to  and  approved.  The  oh- 
ligation  of  Harton  to  remunerate  appellee  for 
bis  professional  services  was  not  mentioned 
In  the  compromise  agreement  In  order  to 
lay  the  foundation  for  a  resulting  trust,  in 
favor  of  one  who  did  not,  at  the  time,  pay 
all  the  purchase  money  or  afford  all  the  con- 
sideration, for  a  conveyance  of  real  estate 
the  tiUe  to  which  has  been  Invested  in  an- 
other, It  Is  essential  that  the  partial  pay- 
ment should  be  of  a  "definite  aliquot  part 
of  the  couEideration."  Bibb  v.  Hunter,  79 
Ala.  351.  361 ;  AUen  y.  Caylor,  120  Ala.  201. 
24  South.  512,  74  Am.  St  Rep.  81;  Olcott  v. 
Bynum,  84  U.  S.  (17  Wall.)  44.  21  L.  Ed.  67a 
Aside  from  anything  else.  It  will  be  suffldent 
to  say,  In  respect  of  the  phase  of  the  bill 
that  would  have  a  resulting  trust  In  the  land 
in  question  declared  in  ftivor  of  appellee  for 
remuneration  for  his  professional  services, 
that  the  value  of  his  services  under  his  con- 
tract with  Harton  Is  so  uncertain  In  amount 
as  to  forbid  the  creation  of  a  resulting  trust 
to  his  advantage.  It  does  not  appear  from 
the  bill  that  the  value  of  his  services,  in  any 
sense,  was  an  aliquot  part  of  the  considera- 
tion Inducing  the  conveyance  of  land  by  the 
parties  of  the  second  part  to  the  compromise 
agreement 

[S]  Since  a  constructive  trust  Is  ever  the 
result  of  either  actual  or  c<mBtractive  fraud 
(3  Pom.  I  1044;  Butts  v.  Cooper.  152  Ala. 
375.  385.  44  South.  616),  it  Is  clear  that  the 
bill  under  consideration  does  not  state  a 
case  wherefrom  it  could  be  concluded  that 
a  CfflistmctlTe  trust  in  faror  of  the  an>eUee 
came  into  extrtence  at  any  Unn.  There  is 
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In  the  bill  no  charge  of  actual  fraud-  In- 
deed, the  approral  of  the  agreement  ct  com- 
pnHDlM  by  Uie  appellee  neqgatlTeB  an^  notion 
of  an  Impoedtlfm  upon  his  xightm  aa  a  nealt 
of  the  oonveTance  of  the  propertr  to  the 
Windsor  Bealty  &  ^nnist  Company.  The  do- 
ing of  that  irtiltih  one  cons»ila,  without 
frandnlent  Inducement,  nuy  be  done,  cannot 
be  pronounced  a  fraud  upon  his  rights.  The 
decree  of  the  chancellor  orerrollng  the  de- 
murrer Is  laid  in  error.  The  bill  Is  without 
eqolty.  The  decree  Is  reversed,  and  the 
cause  Is  remanded. 

Berersed  and  ronanded. 

ANDERSON,  O.  J.,  and  SATRB  and 
GABDNBB,  JJ^  concor. 


WESTERN  UNION  TBLBGRAPH  GO.  T. 
FAVISH.   (a  Dir.  189.) 

(Supreme  Court  of  Alabama.   Feb.  8,  1916.) 

1.  Teliqraphs  and  Tblbphones  <S=s>S9  — 
Change  in  Tkusgeah— Nouinai,  Damages 

— LlABILIXT. 

Where  a  teleeraph  companr  changed  the 
wording  In  a  teleKrom  so  as  to  induce  the  ad- 
dressee to  believe  that  his  wi£e  instead  of  her 
father  bad  been  operated  on,  it  was  guilty  of 
a  breach  of  contract,  rendering  It  liable  at  leaat 
to  nominal  damages. 

{Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Gent  Dig.  S3  30,  34;  Dec.  Dig. 
^=>39.] 

2.  TBLEOaAPHS   AND    TELEPHONES   ^S»30  — 

Thaneoussjon  or  Telegrams  —  Duty  ot 
Company. 

It  is  the  dat7  of  a  telegraph  company  to 
exercise  doe  care  and  skill  to  transmit  and  de- 
liver telegraph  messages  with  substantial  accu- 
racy. 

[Ed.  Note^For  other  cases,  see  Telegrapha 
Tdi^Miee.  Cent.  Dig.  H      31,  82 ;  I)ec. 

8.  TXUEQBAPHS  AND  l^LEFHOMBS  ^:s>78(l)  — 

Transmission  or  Mbssaoe  —  AonoR  roa 

Damages— Question  vob  Jubt. 

In  an  action  for  damages  due  to  a  change 
in  a  telegram  to  plaintiff  from  bis  wife,  read- 
ing "papa  operate  on,"  ao  that  it  read  "have 
operated  on,  the  court  properly  submitted  to 
the  jury  whether  plaintiff  cotud  reasonably  have 
concluded  from  tbe  message  aa  deliv^ed  that  his 
wife  had  been  subjected  to  a  surgical  operation, 
especially  where  it  appeared  tita.t  she  had  not  en- 
tirely recovered  fnun  an  ciMratlon  performed 
some  time  before. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  ^^ey hones.  Cent.  Dig.  {  76;  Dec.  Dig. 

4.  Tbumbaphs  and  Telephones  «s3»66(2)  — 
Transmission  or  Telegram  —  Action  tor 
Damaqes— Evidence.  * 

In  such  case,  the  evidence  that  the  wife  had 
not  entirely  recovered  from  an  operation  per- 
formed some  time  befrae  was  properly  admitted. 

[Ed.  Note^— For  other  cases,  see  Te^evrapha 
and  Telephmie^  Cent  Dig.  f  92;  Dec.  Dig. 
66(2).] 

5.  Tblegraphb  and  Telephones  «=>07(1)  — 
Tbahsuission  or  Teleoram- Damages  Rb- 
0OVERABX.B— Tort. 

Where  tbe  addressee  of  a  telegram,  in  con- 
■eqnoice  of  a  change  in  the  wording  thereof,  rea- 


sonably concludes  that  his  wife  Instead  of  her 
fathtt  has  been  subjected  to  a  surgical  operation, 
the  expense  of  a  prompt  journey  undertaken  by 
bim  to  be  with  her,  is  a  part  of  tbe  damages 
recoverable  under  a  count  stating  a  cause  of  ae- 
tioQ  in  tort 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones.  Cent.  Dig.  S  04 ;  Dec.  Dig.  <3=» 

67a).i 

6.  Nbgliqencb  ^s>59  —  Pboximaib  Gausb  — 
oontemplation  of  consequences. 

A  person  guilty  of  negligence  should  be  held 
responsible  for  all  the  consequences  which  a  pru- 
dent and  experienced  man,  fully  acquainted 
with  all  the  circumstances  which  In  fact  ex- 
isted, whether  they  could  Iults  been  ascertained 
by  reasonable  diligaice  or  not,  would,  at  the 
time  of  the  negUgoDt  act,  have  tfaonght  reason- 
ably possible  to  follow  if  they  had  occurred  to 
his  mind. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  t  72;  Dec.  Dig.  «s»S8.I 

7.  TKLXaBAFHS  AND  TELEPHONES  ^3>67<5)  — 

Transmission  or  TELsaRAU  —  Change  xn 

WOBDING— BBEACH  OP  CONTRACT— CONTEM- 
PLATED Damages. 

Where  the  addressee  of  a  telegram  was  in- 
duced hy  a  change  therein  to  believe  that  hla 
wife,  instead  of  ber  father,  had  been  subjected 
to  a  surgical  operation,  his  action  in  promptly 
undertaking  a  trip  so  as  to  be  with  her  was  a 
consequence  of  the  breach  of  the  ccmtract  to  cor- 
rectly transmit  the  telegram  whidi  was  within 
the  contemplatitm  of  the  contracting  parties, 
even  though  the  precise  happenings  whieh  fol- 
lowed such  breach  might  not  have  been  foreeeen. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Gent  Dig.  |  68;  Dee.  IHg.  ^ 
67(6).] 

&  mAORAPHS  AND  TBUEPHONBS  «EE»70(1)  — 

Tbansuisbioh  OT  Telboram  —  Ghanox  HT 
WoBDiNG — ^Damages  Kecovebable. 

In  such  addressee's  action  against  tbe  tele- 
graph company  for  damages,  witerein  the  cause 
of  action  was  Bet  forth  in  two  counts,  one  ex 
delicto,  the  other  ex  contractu,  the  damages  re- 
coverable included  not  only  tbe  expense  of  the 
trip,  but  the  cost  of  the  message  and  the  Talue 
of  time  lost  by  him  in  making  tbe  trip. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  S  7^ ;  Dec.  Dig. 
70(1).] 

9.  Teucgbapub  and  Telephones  «=»27— <3on- 
TRACT  TO  Transmit  Telegram  —  Bbeace  — 
Damaqes—What  Law  Oovebns. 

A  contract  made  in  Alabama  to  transmit  a 
telegram  and  deliver  same  in  Illinoia,  was  pre- 
sumably an  Alabama  contract  controlled,  in  re- 
spect to  the  consequence  of  its  breach,  by  the 
laws  of  Alabama,  and  hence  damages  for  mental 
distress  unaccompanied  by  physical  injury  were 
recoverable,  though  they  would  not  have  been  re- 
coverable under  the  laws  of  Illinois. 

[Ed.  Note.— For  other  cases,  see  Tdegraphs 
and  Telephones.  Gent  Dig.  {  80;  Dec.  Dig.  «=» 
27.] 

10.  Damages  «=9l64— Pleading— Objections. 

The  question  of  tbe  recoverability  of  dalm- 
ed  elements  of  damages  should  be  raised  by  ob- 
jection to  the  admisaion  of  evidence  or  to  the 
InstruedonB  or  hy  motion  to  strike^  rather  tlian 
by  a  plea. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec.  Dig.  «a>154.] 

11.  Contracts  ^s>2— What  Law  Governs. 

A  contract  is  ordinarily  governed  as  to  its 
nature,  obligation,  validity,  and  interpretation  by 
the  law  of  the  place  where  it  is  made,  unless  the 
parties  have  in  view  some  other  law  or  unless 
it  is  to  be  wholly  performed  in  some  other 
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place,  In  which  case  the  law  of  tfa«  place  of 
performance  or  the  law  which  both  parties 
bad  in  miod  must  goTern. 

[Ed.  Note.— For  other  caecB.  see  Contracts. 
Cent.  Dig.  SS  2,  41,  145 ;  Dec.  Dig.  .^2.1 

12.  Torts  ^=t2— Measuri  awd  Elemehts  of 
Recovery— What  Law  Governs. 

The  measure  and  elemcnta  of  the  recovery 
for  tort  is  that  prescribed  b;  the  law  of  the  place 
where  the  tort  is  committed, 

[Rd.  Note.— For  other  caees,  see  Torta,  Cent. 
Dig.  fi  2 ;  Dec.  Dig.  *=»2.] 

13.  Trial  «=586— Rboeptiow  of  Bvidencb— 
Objections. 

Where  the  petition  in  an  action  for  damagea 
from  the  incorrect  transmission  of  a  telegram, 
contained  two  counts,  one  ex  delicto,  the  other 
ex  contractu,  and  a  depositioD  admissible  under 
the  former  count  but  not  under  the  latter  was 
ofiFered  without  any  specification  of  its  purpose, 
its  exclusion  on  general  objection  was  not  ground 
for  reversal ;  the  rule  being  that  where  evidence 
admissible  for  one  or  more  purposes  is  offered 
without  restrtctioQ  to  the  purpose  to  which  it  is 
admissible  and  the  objection  is  general,  the  judg- 
ment will  not  be  reversed  whether  the  court  bub- 
taios  or  overrules  the  objection. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  226;  Dec.  Dig.  «=386.] 

14.  Telegraphs  and  Telbphoneb  0=974(5>-- 

TbAHSUISSION  of  TEI.EQRAU  —  ACTION  FOB 

Damages— iNSTRucTioNB. 

Where  the  petitioner  in  an  action  for  dam- 
ages for  the  incorrect  transmission  of  a  telegram 
contained  two  counts,  one  ex  delicto,  the  other 
ex  contractu,  and  it  appeared  that  damages  for 
mental  distress,  though  recoverable  under  the 
latter  count  could  not  be  recovered  under  the 
other,  error  could  not  be  predicated  on  the  re- 
fusal of  instructions  which  failed  to  recognize 
this  distinction. 

[Ed.  Note. — For  other  cases,  see  Telegrai:^ 
and  Telephones,  Cent  Dig.  S  77 ;  Dec.  Dig.  <@=> 
T4(5).] 

On  Rehearing. 

15.  Appbal  and  Error  €=»1066— Pbejudicial 
Error— iNeTRucTioNB. 

In  an  action  for  damages  for  the  incorrect 
transmission  of  a  telegram,  in  consequeuce  of 
which  plaintiff  was  led  to  belleTe  that  his  wife 
instead  of  her  father  had  been  operated  on,  the 
giving  of  an  instruction  that  plaintiff  testified 
that  he  derived  from  the  telegram  that  his  wife 
had  been  operated  on,  invaded  the  province  of  the 
jury  and  required  a  reversal,  where  it  appeared 
that  plaintiff  did  not  so  testify. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4220;  Dec.  Dig.  <8=»106e.l 

Appeal  from  City  Court  of  Blrmlngtiani ; 
C.  W,  Ferguson,  Judge. 

Action  by  E.  W.  Favlsh  against  the  West- 
em  Union  Telegraph  Company.  From  a 
Judgment  for  plaintifT,  defendant  appeals. 
Transferred  from  the  Court  of  Api>eal8  un- 
der section  6,  p.  440,  Acts  of  1911.  Reversed 
and  remanded  on  rehearing. 

Forney  Johnston  and  W.  R.  O.  Codte,  both 
of  Birmingham,  for  appellant.  Samuel  B. 
Stern,  of  Birmingham,  for  appellee. 

McCLELLAN,  J.  [1-4]  The  wife  of  the 
appellee  (plaintiff  below)  transmitted  by  local 
telephone  to  an  agent  of  the  appellant  at 
Birmingham,  Ala.,  the  following  message  ad- 


dressed to  the  plaintiff  at  a  certain  street 
number  In  Chicago,  111. : 

"Reasons  for  not  writing  papa  operated  on 
Monday  night.  Doing  as  well  as  can  be  ex- 
pected.' 

The  only  signature  directed  to  be  affixed 
to  the  message  was  the  name  Helen.  Aside 
from  a  presently  unimportant  mistake  In  the 
Initial  letter  of  the  surname  of  the  addressee, 
the  words  of  the  message  were  understood 
and  transcribed  In  the  appellant's  Birming- 
ham office,  and  therefrom  sent  to  its  Chi- 
cago office,  just  as  they  were  communicated 
by  the  wife  through  the  telephone.  After 
the  message  was  received  In  an  office  of  the 
appellant  located  In  Chicago,  and  before  the 
delivery  of  the  message  to  the  aKWtlee,  Its 
words  were  changed  to  these: 

"Reasons  for  not  writing  have  (substituting 
the  word  have  for  pofia)  operated  on  Monday 
night   Doing  as  well  as  can  be  expected." 

It  Is  manifest  that  such  a  change  In  the 
words  of  the  message  wrought  a  breach  of 
the  contract  and  a  negligent  breach  of  duty ; 
and  that  for  either  an  action  could  be  main- 
tained by  the  party  Injured  or  aggrieved— 
the  least  damages  awardable  being  nomlnaL 
It  Is  the  duty  of  such  agencies  to  exercise 
due  care  and  skill  to  transmit  and  deliver 
telegraphic  messages  with  substantial  accura- 
cy. Joyce  on  Electricity,  i  73a  This  duty 
and  obligation  was  breadied  In  this  Instance. 
If,  as  there  was  evidence  tending  to  show, 
the  message  was  sent  by  apipellee's  authoriz- 
ed agent,  and  the  jury  so  concluded,  the  ap- 
pellee was  entitled  to  the  general  affirmative 
charge  on  that  condition.  So,  the  only  ques- 
tions necessary  to  be  considered  on  this  ap- 
peal relate  to  the  matter  of  damages  recov- 
erable. On  the  evidence  In  this  record,  It 
must  be  held:  The  message  having  beea 
communicated  by  telephone  to  a  representa- 
tive of  the  appellant  In  Its  Birmingham  of- 
fice, and  there  accepted  by  Its  agMit  for 
transmission  and  delivery,  and  the  contract 
there  and  then  made  not  having  bound  the 
plaintiff  by  any  special  stipulations  or  lim- 
itations that  might  have  been  competently 
incoriwrated  in  the  contract,  there  Is  not  In 
the  case  any  basis  for  contentions  that  could 
only  be  predicated  of  special  stipulations  or 
limitations  entering  Into  the  contract  The 
court  below  appropriately  submitted  to  the 
Jury  the  Inquiry,  raised  by  the  wording  of 
the  message  as  It  was  delivered  to  the  ad- 
dressee In  Chicago,  whether  It  could  have 
been  reasonably  concluded  from  the  words 
of  the  message,  as  delivered  to  the  appellee, 
that  the  person.  Indicated  by  the  signature 
to  the  message,  had  been  subjected  to  a  sur- 
gical operation.  Besides,  there  was  evi- 
dence— in  addition  to  the  Implications  af- 
forded by  the  words  of  the  message  as  deliv- 
ered to  the  appellee — to  the  effect  that  the 
appellee's  wife  had  not  entirely  recovered 
from  an  operation  performed  some  time  be- 
fore, thus,  quite  naturally  It  may  have  been 
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found  by  the  ivay,  rendering  more  apt  the 
adoption  of  the  iDterpretatlon  of  the  mes- 
sage which  accorded  with  the  poBslblllty  of 
a  recurrence,  daring  the  husband's  absence, 
of  the  necessity  for  another  operation.  There 
was  no  error  In  allowing  evidence  to  the  in- 
dicated effect;  and  there  was  no  error  in 
Bobmltting  the  atated  Inqnlrr  to  the  jnry's 
determination. 

Hie  message  was  delivered  to  appellee 
abont  6 :80  p.  nL  He  interpreted  the  message 
as  referring  to  an  operation  performed  on 
his  wife,  and  within  about  two  hoars  he 
liad  taken  the  train  for  Birmingham,  where 
be  arrived  the  next  afternoon  to  find,  as  the 
original  of  tlie  message  stated,  that  an  opera- 
tloa  had  been  performed  on  his  wife's  fathor, 
and  not  on  his  wife. 

[6, 1]  Tbe  caase  of  action  la  set  forth  in 
two  counts.  The  first  count  is  ex  delicto, 
for  the  breach  of  duty  arising  out  of  the 
xelattw  and  obligations  made  by  the  con- 
tract ;  and  the  second  count  is  ex  contracta, 
for  the  breach  of  the  contract  W.  U.  1^1. 
Co.  Krichhaam,  1S2  Ala.  635,  31  South. 
607.  Tlie  element!  of  damages  claimed  in 
both  the  counts  are  substantially  the  same. 
They  include  expenaes  of  the  trip  to  and 
from  Birmingham,  from  Chicago;  loss  of 
time  from  his  business;  mental  pain  and  an- 
snlsfa;  and  the  loss  of  the  price  paid  for 
the  transmission  and  the  delivery  of  the 
message.  So  far  as  tbe  first  count,  which 
1b  in  tort,  Is  concerned,  it  Is  clear  tiiat  the 
reeoverablUty  ct  expenses  claimed  depends 
tipon  the  response  to  this  contingent  inqui- 
ry; if  the  message  as  delivered  to  ttie  ad- 
dressee was  found  by  the  Jury  to  be  reason- 
ably susceptible  of  tbe  interpretation  accord- 
ed it  by  the  addressee,  was  tbe  prompt  trip 
of  the  appellee  to  Birmingham  a  proximate 
consequence  of  the  negligently  caused  diange 
In  the  wording  of  the  message?  The  ad- 
dressee had  the  right  to  assume  that  no 
breach  of  contractual  obllgati<Hi  or  negl^ent 
act  or  omission  of  the  appellant  had  Interven- 
ed to  change  tbe  words  of  the  message,  and, 
If  the  words  in  tbe  message,  £s  delivered  to 
tbe  addressee,  reasonably  admitted  of  the 
Interpretation  given  them  by  this  addressee, 
our  opinion  la  that  a  Journey  to  Birmingham 
was  of  the  damnifying  oonseqnenceB  for 
which  the  appellant  la  responsible.  The 
governing  mle,  in  actions  ex  delicto,  la  thus 
stated  in  Armstrong  r.  Montgomery  St  By. 
Co..  123  Ala.  233,  249,  250,  26  South.  349,  854 : 
"The  logical  rule  in  this  coniiectioD,  the  rule 
of  common  sense  and  buman  experience  as  well 
(if  indeed  there  can  be  a  difference  between  a 
logical  doctrine  and  one  of  common  sense  and 
experience,  as  some  authorities  appear  to  hold), 
is  that  a  person  guilty  of  negligence  should  be 
held  responsible  for  aU  the  consequences  which 
a  prudent  and  experienced  man,  full;  acquaint- 
ed with  all  the  circumstances  which  in  fact  ex- 
isted, whether  they  could  have  been  ascertained 

Sr  reasonable  dibgence  or  not,  would,  at  the 
Die  of  the  negligent  act,  have  thought  reasona- 
bly possible  to  follow,  if  they  had  occurred  to 
his  mind.**  Briggs  v.  B.  B.  L.  &  P.  Co.,  188 
Ala.  262,  66  South.  95. 


It  is  the  ordinary,  the  normal,  man  the  law 
must  contemplate  when  standards  of  conduct, 
or  the  probability  of  action,  or  tlie  diect  of  a 
wrong,  are  to  l>e  considered.  When  an  absent 
husband  is  advised,  espedally  without  pre- 
vious warning,  that  liis  wife  has  been  submit- 
ted to  a  surgical  operation,  it  la  most  natural 
Ibat  he  should,  If  practicable,  immediately 
proceed  to  her  bedside.  The  converse  would 
be  highly  abnormal  and  unnaturaL  This 
generally  known  expression  ot  a  human  cbar- 
acteristlc  or  the  probabUi^  ot  kocSi  actltm 
must  enter  Into  Ibe  inquiry  stated,  nia 
message  as  deUvered  to  tbe  addressee  (under 
the  inte^retatlon  lie  pot  upon  it)  gave  evi- 
dence of  tbe  fact  aX  tt»  porfwrnanoe  of  a 
surgical  operation— a  matter  ever,  unless  ful- 
ly explained,  at  serlouB  Import  to  those  neai^ 
ly  related  to  the  sut^ect  ot  the  operation; 
and  a  natural  normal  consequoice  ot  such 
advice  Is  tp  Infilct  mental  distress  <m  a  hus- 
band. Undfer  ttie  eataUIshed  doctrine  above 
quoted  from  the  Armstrong  Case,  the  range 
of  respimslblllty  and  accountability  of  the 
negligmt  party  is  not  restricted  by  the  ab- 
sence of  knowledge  ottbe  negligent  party  that 
"Helen"  was  the  appdlee's  wife,  or  tbe  fact 
that  the  appellee  would  In  £act(  or  would 
probably,  proceed  to  Birmingham  In  conse- 
quence ot  tbe  Infbrmatlm  Ibe  (erroneous) 
message  bore  to  him,  under  his  ioterpretatttm 
of  its  words.  The  c<mBequence8  tor  whl<di 
there  Is  responsibility  and  accountability  are 
snch  as  would  occur  to  the  mind  of  a  normal, 
prudent  and  experienced  man,  advised  of  all 
the  drcumstances.  If  otherwise  entitled  to 
recover,  the  trip  to  and  from  Birmingham 
and  the  expenses  thereof  were  of  the  conse- 
quences proximately  resulting  from  tbe  neg- 
ligent change  of  tbe  message,  and  tbe  plain- 
tier  was  due  to  be  reimbursed  for  tbe  reason- 
able expenditure  made  by  him  on  ttiat  ac- 
count 

[7-10]  Like  considerations  lead  to  the  con- 
clusion that  the  action  of  tbe  appellee  In 
going  at  once  to  Birmingham  was  a  conse- 
quence of  the  breach  of  tbe  contract  (declared 
on  in  the  second  count)  wrought  by  the 
change  of  the  words  of  the  message,  and  was 
a  consequence  within  the  contemplation  of 
the  parties  in  making  the  contract,  even 
though  the  precise  happenings  which  follow- 
ed from  the  breach  may  not  have  been  antic- 
ipated or  foreseen.  W.  U.  Tel.  Co.  v.  Cnimp- 
ton,  13S  Ala.  632,  643,  86  South.  S17.  The 
cost  of  tbe  message  and  the  value  of  the  time 
lost  by  plaintiff  in  making  the  Journey  to  and 
from  Birmingham  are  Ukewise  within  the 
elements  of  recoverable  damage  under  both 
counts,  if  the  plaintiff  was  otherwise  found 
to  be  entitled  to  recover.  The  contract  tor 
tbe  transmission  and  delivery  of  this  message 
was  made  in  the  state  of  Alabama  and  was 
to  be  partly  performed  in  the  state  of  Ala- 
bama and  in  the  state  of  Illinois,  as  well  as 
In  other  intervening  states  through  wbitdi  the 
lines  of  this  telegraj^  company  extended. 
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Tbe  conq;)Iete  perfonuaiice  ot  tb»  eoxAnst 
could  not  be  accomplisbed  ontslde  of  the 
state  of  IlUiuHs,  any  more  than  without  par- 
tial service  to  that  ultimate  end  In  Alabama, 
and  other  Interrrailng  atates.  So  tbe  contract 
asslgna  Itself  to  the  cHaas  of  omtiacta,  the 
performance  of  which  reqnlrea  service  or  ac- 
tion In  the  state  where  the  contract  was 
made  and  In  other  states;  all  with  the  ul- 
timate object  of  cMnpleted  performance  in 
a  state  other  than  that  in  which  the  contract 
was  made.  The  appdlant's  theory  was  that 
since  damages  for  mental  suffering  were  not 
recoverable  imder  the  law  prevailing  in  the 
state  of  Illinois,  unless  physical  hurt  or  In- 
jury attended  the  wrong  suffered— a  condi- 
tio not  preaaA  in  this  instance— ttie  appel- 
lee was  not  entitled  to  recover  In  the  courts 
of  Alabama  for  any  mental  distress  occasion- 
ed by  or  resulting  from  the  alteration  made 
In  the  message.  The  que8ti<m  thus  made 
presents  the  Inquiry:  By  what  law— that  of 
Alabama  or  that  of  Illinois— is  the  right  vel 
non  of  this  plaintiff  to  recover  damages  tor 
mental  suffering,  without  physical  hurt  or 
injury,  to  be  determined?  The  court  below 
refused  to  the  defendant  the  benefit  In  evi- 
dence of  the  testimony  of  a  qualified  pra& 
titioner  of  law  in  tbe  state  of  Illinois.  Tbe 
purport  of  this  testimony  was  to  show  that 
the  established  law  of  Illinois  was  as  the 
stated  theory  of  the  defendant  assumed  it 
to  be  A  plea  was  Interposed,  addressed  to 
both  counts,  undertaking  to  assert  the  same 
theory  against  tbe  right  of  this  plaintiff  to 
recover  any  damages  for  mental  distress.  A 
plea  IS'  not  the  approved  method  of  assailing 
the  recoverablllty  of  claimed  elements  of 
damages.  Objections  to  the  admission  of  evl* 
dence  or  instructions  to  tbe  Jury,  as  well  as 
motion  to  strike,  are  the  recogidzed  means 
to  that  end. 

[11]  "The  general  rule  of  law  •  •  •  is, 
that  a  contract  is  governed,  as  to  its  nature, 
obligation,  validity,  and  Interpretation,  by 
the  law  of  the  place  where  It  Is  made,  un- 
less the  parties  have  in  view  some  other  law, 
or  unless  It  is  to  be  wholly  performed  in  some 
other  place,  In  which  case  the  law  of  the 
place  of  performance,  or  the  law  which  both 
parties  liad  In  view  must  govern."  Sou.  By. 
Co.  V.  Harrison,  119  Ala.  639,  544,  24  South. 
552,  557  (43  L.  B.  A.  385,  72  Am.  St  Rep.  936), 
and  cases  there  cited.  In  the  Harrison  Case 
It  was  also  soundly  said: 

"And  tbe  weight  of  authority  is.  that  this  rule 
requires  a  contract  for  the  transportation  of 
goods  by  a  common  carrier  from  one  state  or 
country  to  another  to  be  governed  by  the  law 
of  the  place  where  it  is  made  and  where  the  per- 
formance begins,  unless  the  parties,  when  en- 
terins  into  the  contract,  clearly  manifest  a 
mutual  intention  that  it  shall  be  governed  by 
tbe  law  of  some  other  state  or  oountej." 

Tbe  numerous  decisions  and  texts  cited  by 
Chief  Justice  Brickell  aptly  snppcnrt  the  rule 
announced;  and  particular  reference  may  be 
made  to  Justice  Gray's  exhaustive  qpinlmi  on 
the  subject  In  LiTeipotd  Steam  Oo^  t.  Fbcenlz 


Ins.  Ca,  129  U.  S.  S97. 447-468, 9  Sup.  Gt  469 
82  L.  Ed.  788.  Tbe  dedslw  of  tiris  court  li 
Son.  Ex.  Co.  V.  Olbbs,  165  Ala.  803,  46  South 
466. 18  L.  B.  A.  (N.  &)  874, 130  Am.  St.  Rep 
24,  la  oppoaei  to  the  sound  rule  stated.  Sou 
By.  Ca  V.  Harrison,  supra,  and  othw  author 
Itles.  The  court  delivered  no  oplnltm  In  W 
U.  T.  Ca  T.  HUl,  163  Ala.  IS,  60  South.  248 
23  L.  B.  A.  (N.  S.)  648k  lA  Ann.  Gas.  1058 
The  error  in  the  Olbbs  Case  seems  to  have  re 
suited  from  the  misapprehension  that  titu 
contract  there  under  view  was  to  be  whollj 
performed  in  Alabama ;  wbaeea,  it  was  madi 
in  New  York,  and  was  to  be  partially  per 
formed  there  and  in  intervening  states,  ai 
mH  as  in  Alabama.  This  consideration  ef' 
factually  prevents  tbe  acceptance  as  authori- 
ty of  the  quotation  therein  made  from  Han- 
rick  T.  Andrews,  9  Fort  9,  26.  The  sound 
neas  of  the  cases  of  Curtis  t.  D.  L.  &  W.  B. 
B.  Ca,  74  N.  Y.  U6,  30  AnL  Bep.  271.  and 
Brown  V.  Camden  B.  B.  Ca,  83  Pa.  816— thi 
authorities  largely  relied  upon  to  support  the 
view  preralllng  In  our  Glbhs  Oase-^oe  re 
fleeted  upon  by  tbe  observations  of  Justice 
Gray  in  ttie  <4;)lnion  before  cited.  Oertalnlj 
these  two  ded8i<ms,  as  well  as  the  Glbbf 
Case,  are  not  in  harmony  with  tbe  distind 
weight  and  reasons  of  the  authorities  on  thi 
question.  The  editor's  note  to  the  Glbbi 
Case,  18  L.  B.  A.  (N.  S.)  874.  may  be  con- 
sulted with  pn^  Tbe  Ohio  court,  in  Pltt» 
burg  Rt.  Ca  v.  Sheniard.  56  Ohio  St  68,  4C 
N.  E.  61,  60  Am.  St  B^  782,  dted  in  the 
oplniw  in  the  Glbbs  Case,  accords  with  its 
doctrine.  We  have  since  co^  once  recognlK- 
ed  and  applied  the  doctrine  of  the  Olbbi 
Case,  and  that  was  in  W.  U.  Tel.  Ca  v.  Fuel. 
165  Ala.  301.  396,  807.  61  South.  671,  but, 
with  the  overruling  of  Its  predecessor,  the 
Fuel  Case  must  be  taken  as  overruled  to  that 
extent  The  contract  Involved  In  the  Glbbs 
Case  was  single  and  indivisible,  though  to  be 
partially  performed  In  New  York  state,  wbere 
made,  and  In  Alabama,  whwe  conQileted  per- 
formance could  alone  be  accomplished. 

"It  is  generally  agreed  that  the  law  of  the 
place  wbere  the  contract  is  made  is  prima  facie 
that  which  the  parties  intended,  or  ought  to  be 
presumed  to  have  adopted  as  the  footings  upon 
which  they  dealt,  and  that  sack  law  ought  there- 
fore to  prevail  in  the  absence  of  circumstances 
indicating  a  different  Intention,  as,  for  instance, 
that  the  contract  is  to  be  entirely  performed 
elsewhere,  or  that  tbe  subject  matter  is  immova- 
ble property  situated  m  another  country. 
*  •  •'^  Lloyd  v.  Guibert,  1  Q.  B.  122,  123; 
6  B.  &  S.  100,  133. 

There  was  nothing  in  Oie  subject-matter  or 
in  the  drcniDatanoes  of  the  Olbbs  Case  to 
alter  or  to  avert  the  prima  fade  presumption 
that  the  law  of  the  contract  was  intended  by 
the  parties  to  be  tbe  law  of  tbe  place  where 
it  was  made.  There  being  nothing  in  tbe 
snbjectmatta  or  In  the  drcumstanoes  In- 
volved In  or  pertaining  to  the  contract  to 
transmit  and  to  deliver  the  message  to  this 
plaintiff,  to  alter  or  to  avert  the  application 
or  the  effect  of  the  presumptlmi  that  the 
parties  engaged  in  Alabama,  witb  reference 
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to  and  regard  for  the  laws  of  tMs  state,  it 
must  be  betd  that  the  contract  was  an  Ala- 
bama contract,  and  was  and  Is  goTemed  In 
respect  of  the  consequences  of  Its  breach  by 
tbe  law  of  this  state;  and,  in  consequence, 
that  in  an  action  ex  contractu  for  the  breach 
of  the  contract,  damages  for  mental  distress, 
there  being  shown  loss  In  estate,  were  of  the 
elements  of  actual  damages  recoTerable.  So 
far  as  we  are  now  advised,  there  Is  no  fed- 
eral enactment,  touching  Interstate  commerce, 
which  this  message  was  a  part,  that  ex- 
empts the  contract  In  question  from  the  stat- 
ed (^ration  and  effect  of  oar  law  where  the 
breadi  thereof  is  the  cause  asserted. 

[12-14]  The  first  count,  being  ex  delicto,  is 
governed  by  a  different  principle,  though  with 
reference  to  it  there  is  great  conflict  In  the 
aothorltleB.  Our  opinion  is  that  the  better 
rule  is  that  stated  by  Justice  Holmes  in  West- 
ern U.  Telegraph  Co.  v.  Brown,  234  U.  S.  642, 
547,  S4  Sup.  a.  955,  68  L.  Ed.  1457.  Tbe 
cause  of  action  in  sncb  cases  Is  grounded  In 
the  breach  of  the  oUigatlon  Imposed  by  the 
law  of  the  place  where  the  tort  Is  oommltted, 
and  the  measure  and  elements  of  the  recov- 
ery for  the  wnmg  suCTered  Is  that  prescribed 
toy  the  law  of  the  place  where  tbe  tort  is 
committed.  The  tortious  condoct  declared  on 
In  the  first  count  occurred  In  the  state  of 
HUaols,  where,  under  the  drcumstances  dis- 
closed by  this  record,  damages  for  mental 
distress  were  not  recoverable.  The  deposition 
oflored  to  estabUiA  tUs  state  of  the  applica- 
ble law  in  Illinois  was  hence  rdevant  4o  the 
issue  tendered.  In  part,  by  that  count  Bat 
the  deposition  was  offered  without  any  spec- 
ification or  restrictloii  of  its  appn^riate  pur- 
pose to  avert  the  recovery  of  damages  for 
mental  distress  in  consequence  of  the  tor- 
tious conduct  declared  on  in  the  first  coant 
It  was  Inadmissible  under  the  issnes  tender^ 
ed  by  the  second  count,  which  was  only  for 
the  breach  of  the  contract  So,  the  deposition 
was  of  the  species  of  evidence  admissible  for 
some  purposes  and  inadmissible  for  others. 
The  objection  was  general,  and  the  court  sus- 
tained it  Where  evidence — admissible  for 
one  or  more  purposes,  within  the  Issues  rais- 
ed by  the  pleadings— Is  offered  without  re- 
striction or  limitation  to  the  purpose  for 
which  it  is  admissible,  and  the  objection  Is 
general,  the  Judgment  will  not  be  reversed, 
whether  the  court  sustains  or  overrules  the 
general  objection.  Davis  v.  Tarver,  65  Ala. 
98;  Barfield  v.  Evans,  187  Ala.  679,  65  South. 
928;  Jones  on  Ev.  (2d  Ed.)  $  894,  p.  1147; 
Hurlburt  V.  Hall,  39  Neb.  889,  58  N.  W.  538; 
Mine,  etc.,  Co.  v.  Parke,  107  Fed.  881,  47  C. 
C.  A.  34.  The  distinction  Indicated  was  not 
observed  In  the  framing  of  some  of  the  spe- 
cial charges  requested  by  and  refused  to  the 
defendant  The  case  appears  to  have  been 
tried  without  regard  to  the  distinction.  Er- 
ror cannq^  be  predicated  on  their  refusal. 

There  was  no  error  in  instructing  the  Jury 


that  a  prima  facie  case  was  made  out  by  the 
plaintiff  by  showing  that  the  message  accept- 
ed for  transmission  by  the  company  was  not 
correctly  transmitted  and  delivered.  W.  U. 
Tel.  Co.  V.  Chamblee,  122  Ala.  428,  435,  26 
South.  232.  82  Am.  St.  Bep.  89. 

No  reversible  error  appearing,  the  Jud|^ 
ment  must  be  afflrmed. 

Affirmed.  All  the  Justices  concur. 

On  Bdiearing. 

[IE]  Upon  the  single  ground,  to  be  stated, 
the  as^licatlon  for  rehearing  must  be  grant' 
ed ;  and  for  this  error  the  Jod^eot  must  be 
reversed  and  the  cause  remanded,  to.  the 
oral  charge  the  court  said  to  tt»  jury: 

"^ow,  the  plaintiff  testified  that  he  derived 
from  that  (1.  e.,  the  message  delivered  to  him 
in  Chicago)  tiiat  his  wife  had  been  operated  on." 

The  bin  of  exceptions  purports  to  contain 
all  of  the  evidence  offered  on  the  trial.  Ac- 
cording to  this  bill  of  exceptions,  the  plaintiff 
did  not  testify  as  the  court  told  tbe  jury; 
and  in  so  incorrectly  advising  the  jury  upon  a 
matter  of  evidence  vital  to  the  haue,  the  ju- 
ry's province  was  Invaded,  and  error  to  re> 
verse  was  committed. 

Beversed  and  remanded.  All  the  Justices 
concur. 

(138  La.) 

No.  20456. 

VILLAGE  OF  MORBAUVILLE  v.  BOTER. 
(Supreme  Court  ot  Louisiana.    Feb.  7,  1816l 
Rehearing  Denied  March  6,  1916.) 

1.  NATiaASU  Watbss  «s>48(2)  —  Bipabiak 

BlOKTB-- BOADS  AND  I^VXBS  — BNCBOAOH- 
'IfBNT. 

Although  the  owner  of  land  abutting  on  a 
navigable  bayou  most  leave  a  sufficient  space 
for  a  road  and  a  levee,  he  is  under  no  oUiga- 
tlon to  remove  buildings  which  encroach  upon 
tbe  road,  but  do  not  interfere  seriously  with 
traffic  thereon,  since  Civ.  Code,  art  8^  pro- 
vides that  if  buildings  which  cannot  be  destroy- 
ed without  signal  damage  to  the  owner,  en- 
croach on  puhlic  soil,  but  do  not  prevent  its  use, 
they  may  remain,  but  if  rebuilt,  the  owner  must 
relinquish  the  public  land  on  which  they  stood. 

 [Ed.  Note. — For  other  cases,  see  Navigable 

Waters,  Cent  Dig.  |  257;  Dec.  Dig.  «:»43(2).] 

2.  Municipal  0oBPoaATioN8^s>647—6TBEBTS 
— AtrrnoBiTT  of  Council. 

Under  Act  No.  136  of  1898.  authorizing  in- 
corporation of  towns,  and  section  16  thereof, 
empowering  th^  boards  of  aldermen  to  exer- 
cise full  jurisdiction  in  laying  out  streets,  when 
a  public  road  along  a  navigable  streani  was  in- 
cluded within  the  legal  limits  of  a  town,  it  be- 
came one  of  its  streets,  tbe  aldermen  had  au- 
thority to  lay  it  OBt,  and  Bev.  St.  §  8369.  re- 
quiring toads  to  be  laid  out  by  a  jury  of  free- 
holders appointed  by  the  police  jury,  did  not 
apply. 

[Ed.  Note^For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  1 1430;  Dec;  Dig.  «s» 

tt47.) 

8.  MuiriciPAi.  OoBPosATOowB  teB6Bg  Stb—ts 

—Establzshment— Width— ^viDEHCB. 
Evidence  that  the  traveled  part  of  a  public 
road  in  an  incorporated  town  was  but  12  to  15 
feet,  where  thore  was  in  the  record  a  photo* 


«s»ror  otiMr  iwtm  wm  same  toplo  and  KST-NUHBBB  la  aU  Fit  TTssHiWifl  DIsMts  and  Indent 


Digitized  by 


Google 


188 


71  SOUTUBim  REPORTER 


graph  ehowing  a  bn^gy,  a  two-horse  carriase, 
a  two-horse  wagon,  six  horsemen,  and  one  man 
oa  foot  abreast  in  the  25-foot  SEtace,  shows  no 
imperative  .oeed  for  greater  space  and  none 
could  be  taken. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  iS=>65d.1 

4.  Navigable  Watebs  —  Rifabun- 

RlQHTS—SnOBES. 

The  servitude  on  the  estate  abutting  a  navi< 
gable  bajou  for  the  purpose  of  levee  and  road 
construction  created  by  Civ.  Code,  art.  455,  d*s- 
claring  the  use  of  the  banks  of  navigable 
streams  to  he  pliblic,  does  not  require  that  space 
be  also  left  for  a  sidewallc  and  ndomment  end 
embellishment  of  the  way,  nor  for  a  drain. 

[Ed.  Note.— For  other  cases,  see  Navigable 
WaterB,  Cent.  Dig.  K  178.  246-252;  Dec.  Dig. 
4=>41.] 

Si  Eminent  Douain  «=36&  —  Ripabian' 
Rights — Shores — Poweb  of  Iaqjslatube. 
The  Legislature  is  without  powefto  Impose 
an  additional  servitude  upon  the  land  abutting 
a  navigable  bayou,  but  if  land  is  desired  to  be 
taken  in  addition  to  that  provided  for  in  Rev. 
iSt  I  3371,  requiring  roads  to  be  25  feet  wide, 
for  the  purpose  of  constructiDg  a  sidewalk  or 
for  beautification  or  adornment,  it  must  be  ex- 
propriated after  compensation  paid. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {{  171-179;   Dec.  Dig.  «=» 

6.   MnNIOIPAL  COBFOBATIONS  «i=>655— STBBETB 

—Establishment — Jueibdiction. 

The  determination  of  the  width  of  a  public 
road  belongs  to  the  local  authorities  and  not  to 
the  courts. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  9=3656.] 

Appeal  from  Fourteentii  Judicial  District 
Court,  Parish  of  Avoyelles;  A.  J.  Lafargue, 
Judge. 

Action  by  the  ViUage  of  Moreaurllle 
against  Alonzo  L.  Boyer.  Judgment  for  de- 
fendant, and  plaintiff  ap[>eals.  Affirmed. 

Coco  &  CouWUon,  of  Marksvllle,  for  appel- 
lant. E.  L.  Lafargue,  of  Marksvllle,  for  ap- 
pellee. 

PROVOSTY,  J.  The  village  of  Moreau- 
vlUe,  on  the  bank  of  Bayou  Des  Glaises,  in 
the  parish  of  Avoyelles,  was  incorporated  In 
1909,  under  the  provisions  of  Act  136,  p.  224, 
of  1808,  known  as  the  "Lawraaon  Act"  It 
had  not  then  the  proportions  of  a  metropolis, 
and  much  evidence  has  been  taken  In  this 
case  upon  the  point  whether  it  has  Increased 
or  decreased  since  In  order  to  muster  the 
250  inhabitants  required  by  the  statute  for 
incorporation,  its  limits  had  to  be  extended 
two  miles  along  the  bayou.  There  are  a 
church,  a  bank,  a  convent,  a  public  school, 
a  railroad  station,  three  stores,  a  dago  shop, 
and  private  residences.  These  last  are  most- 
ly along  the  public  road  along  the  bank  of 
the  bayou.  For  streets  there  are  the  public 
road  along  the  bayou,  or  rather  along  the 
levee  which  is  on  the  bank  of  the  bayou,  and 
two  streets  perpendicular  to  It,  connecting  It 
with  a  street  parallel  to  It  some  distance 
back,  called  Railroad  avenue  or  Potato 
street 


The  great  flood  of  1912  overflowed  tba 
country,  and  did  great  damage.  After  Iti 
subsidence,  It  was  found  necessary  to  butlc 
a  new  levee  along  the  bayou  bank,  farther 
back  from  the  bank  than  the  former  one,  anc 
for  obtaining  the  additional  space  requlret 
for  that  purpose  the  front  proprietors  hat 
to  move  bock  Enicb  of  their  fences  as  tb< 
flood  had  left  standing  and  snch  of  thei: 
baildings  as  were  in  the  way. 

Defendant's  pn^rty  In  the  village  has  1 
frontage  of  1700  feet  on  the  bayou.  Whei 
the  site  for  the  new  levee  was  staked  out,  h« 
Inquired  of  the  state  engineer  how  mud 
space  would  have  to  be  left  for  a  publi* 
road ;  and  the  engineer,  basing  himself 
doubtless,  upon  section  3371  of  the  Revlset 
Statutes,  which  is  the  Act  56  of  1818,  re 
quiring  public  roads  to  be  "at  least  twenty 
five  feet"  wide.  Informed  him  that  the  spao 
would  have  to  be  of  that  width ;  and  he  ac 
cordingly  moved  his  fence  and  building 
back  so  as  to  allow  that  space.  Two  of  th' 
buildings  near  the  road  were,  as  we  undet 
stand,  far  enough  hack  already  to  allow  o 
a  space  of  22  feet,  and  he  did  not  move  these 
deeming  that  this  space  was  not  so  narrov 
but  that  It  could  answer  the  purposes  of  1 
public  road.  His  well  also  encroached  some 
what  upon  this  25-foot  space,  and  he  built  hi 
fence  around  It,  leaving  a  space  of  — —  fee 
between  It  and  the  foot  of  the  levee. 

The  present  suit  la  brought  In  enforcemen 
of  an  ordinance  of  the  board  of  aldermen  0 
the  village,  requiring  the  front  proprietor 
to  leave  an  open  space  ol  85  feet  along  thel 
fronts.  The  allegation  of  the  petition  1 
that  this  width  of  35  feet— 

"is  necessary  to  a  proper  construction  am 
maintenance  thereof  [of  tne  street  or  road]  nm 
to  build  and  maintain  sidewalks  along  sam 
and  to  make  proper  drains  and  adorn  and  beau 
tify  it,  if  the  authorities  should  so  determine. 

[1]  Bayou  Des  Glaises  being  a  navlgabl 
stream,  defendant  recognizes  that  there  U 
Inherent  In  his  title  to  the  land,  an  obltga 
tlon  to  leave  a  space  along  bis  front  for  1 
levee  and  public  road ;  but  he  contends  tha 
he  has  fuUy  satisfied  that  obligation  by  wha 
he  has  already  done,  and  that  so  far  a 
concerns  the  buildings  and  the  well,  whlct 
though  encroaching  upon  the  25  feet,  do  no 
do  BO  to  such  an  extent  as  to  Interfere  seri 
ously  with  the  road,  he  Is  under  no  obliga 
tlon  to  remove  them. 

This  contention  as  to  these  encroachinj 
works  Is  unquestionably  well  founded.  C.  C 
862;  Mlthoff  v.  Town  of  CarroUton,  12  La 
Ann.  185;  Sauter  v.  Town  of  Vldalia,  lH 
La.  377,  34  South.  558. 

[2]  The  defendant  also  challenges  the  an 
thorlty  of  the  board  of  aldermen  over  th< 
matter  of  this  road.  He  contends  that  thl 
road  could  be  laid  only  by  a  Jury  of  free 
holders  nnder  section  3369  of  the  Revises 
(statutes,  and  by  order  of  the  police  jury  0 
the  parish  of  Avoyelles. 
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We  do  Dot  agree  with  that  view.  The 
board  of  aldermen  la  by  the  Bald  statute  un- 
der which  the  town  la  Incorporated  author- 
ized to  exerclae  "full  lurladictim"  In  the 
laying  out  of  streets. 

"When  this  public  road  was  Included  with- 
in the  legal  limits  of  the  village,  it  became 
one  of  the  streets  of  the  Tillage,  and  the 
jurisdiction  or  public  authority  over  it  pasa- 
ed  from  the  police  Jury,  which  has  author^ 
Ity  over  the  roads  <^  Uie  parish  In  general, 
to  the  board  of  aldermen,  thus  (^thed  spe- 
cially with  authority  over  the  streets  of  the 
Tillage. 

13,  4]  The  sole  question  must  be  as  to  the 
width  of  the  space  thus  to  be  left  open.  In 
the  case  of  Mayor  t.  Maggloll,  4  La.  Ann. 
73,  this  court  said: 

"The  qaestion  as  to  the  breadth  of  laud  which 
a  municipal  corporation  has  the  right  to  require 
for  the  construction  of  a  road  and  levee  is, 
within  certain  limits,  an  administrative  ques- 
tion, to  be  left  to  the  discretioa  of  local  author- 
ities." 

In  the  case  of  Dubose  v.  Levee  Commia- 
sioners,  11  La.  Ann.  167,  the  court  said: 

"The  quantity  of  land  to  be  taken  for  road 
and  levee  purposes  presents  a  question  of  police 
or  administration  to  be  decided  by  the  local  au- 
thoritieB,  whose  decision  should  not  be  revised 
by  this  tribunal  except  for  the  most  oogwt  rea- 
Booa,  and  where  tliere  has  been  manifest  oppres- 
sion or  injustice." 

In  the  case  of  Cross  t.  Police  Jury,  7  Bob. 
121,  the  court  said: 

"Proceedings  of  police  juries,  relative  to  pub- 
lie  roads  involving  questions  of  police  rather 
than  of  judicial  character  should  be  sustained 
unless  manifestly  unjust." 

The  ordinance  calls  tot  aafBdent  vaoe  for 
a  public  road  and  also  for  a  sidewalk ;  and, 
as-  has  been  seen,  the  allegation  (tf  the  peti- 
tion is  to  tbe  eirect  that  the  greater  qiaoe  la 
needed  for  a  rtdewelk,  a  drain,  and  fbr  the 
sake  ct  adornment  ai^  embelUidunent 

On  the  point  of  whether  the  space  left  open 
by  defendant  wu  not  sufflcfait,  mncih  testl- 
mony  was  taken,  consisting  almost  entirely 
of  tbe  oplni<Hu  of  the  witnesses.  If  the  con- 
eeaslm  were  made  that  a  greater  number  of 
opinions,  and  weightier,  were  expreased  on 
tbe  side  ot  plaintiff,  thla  we  do  not  think 
would  help  much  towards  a  pri^r  decision 
of  the  case;  for  the  qaestion  ought  to  de- 
pend upon  facts  and  not  upon  the  more  or 
less  biased  opinions  of  witnesses. 

The  testimony  shows  that  the  traveled 
part  ot  the  public  road  along  this  hayon  is 
barely  12  to  15  feet  In  the  record  is  a  pfaoto- 
grai^,  showing  a  buggy,  a  2-hone  carriage, 
a  two-horse  wagon,  six  horsemen  and  one 
man  on  foot  abreast  In  the  2S-foot  apace  left 
<V>en  by  defendant  ^nils  prorea  that  ttie 
need  tax  more  space  for  a  pntdlc  road  Is  not 
80  very  inperatlre.  In  fact,  from  the  testi- 
mony as  a  whole  we  are  much  Impressed  that 
if  tbe  village  were  not  taking  this  property 
gratis,  but  were  to  pay  for  It,  the  village  fa- 
thers might  entertain  a  different  opinion  ot 
the  neoeflsltles  of  the  pnbllc  in  the  premises. 
Be  all  tbatt  however,  as  It  may,  tbe  oondn- 


sIcMi  we  have  reached  is  that  the  decided  and 
positive  preponderance  of  the  testimony  is 
that  the  25  feet  would  be  all  that  tbe  public 
would  need  for  a  road,  and  that  this  addi- 
tional space  is  for  a  sidewalk  and  perhaps 
for  a  drain ;  and  we  are  of  opinion  that  the 
servitude  upon  defendant's  property  does 
Dot  call  for  space  for  a  sidewalk,  but  only  tor 
a  levee  and  road. 

This  servitude  is  not  tbe  same  as  that  by 
which,  according  to  article  455  of  the  Code, 
the  banks  of  rivers  are  free  to  the  public. 
It  is  a  very  much  more  onerous  one,  extend- 
ing much  further  Inland.  That  feature  of  It 
requiring  space  for  a  levee  is  peculiar  to 
Louisiana.  The  public  road  feature  Is  of 
European  origin,  and  goes  back,  we  believe, 
to  the  Bomans.  It  had  its  birth  In  the  ne- 
cessity of  there  being  a  towage  path  along 
the  banks  of  navigable  and  flotable  water 
courses,  Domat,  vol.  2,  liv.  2,  tit  8,  {  2,  art 
0,  says  that  by  law  the  public  have  a  right 
to  a  towing  path  along  the  banks  of  naviga- 
ble waters.  For  the  purposes  of  this  case, 
we  need  not  go  back  further  In  the  legal  his- 
tory of  the  statutory  recognition  of  this  ser- 
vitude than  the  French  Ordinance  of  1669,  re- 
ferred to  at  page  123,  4  Mart  (O.  S.),  in  the 
case  of  Benthorp  v.  Bourg,  to  the  eftect  that: 

"Owners  of  estates,  bordering  on  navigabte 
rivers,  ought  to  leave  along  the  banks  a  space, 
at  least  24  feet  wide,  for  a  n^al  nwd  and  tow- 
ing path." 

In  1818  the  Legislature  of  this  state  passed 
Act  56  of  that  year,  now  section  8371,  B.  S., 
enlarging  to  "at  least  25  feet"  tbe  ea>ace  thos 
required. 

Acquaintance  with  tiie  origin  of  this  ser- 
vitude enables  ns  to  judge  better  of  its  char- 
acter. From  a  mere  towing  path  It  had 
grown  Into  a  royal  road  by  the  time  of  tbe 
settlement  of  Louisiana.  The  width  then 
was  24  feet ;  and  early  In  our  statutory  law 
this  width  was  Increased  to  25  feet  The 
naming  of  that  width  serves  to  show  what 
legally  Is  considered  to  be  a  sufficient  width 
in  the  absence  of  special  drcumstances  call- 
ing for  a  greater.  In  the  case  at  bar  thla 
greater  width  Is  being  demanded  for  a  side- 
walk, and  perhaps  also  In  part  for  a  drain. 
A  drain  la  a  necessary  part  of  an  earth  road, 
and  If  more  apace  than  25  feet  Is  needed  at 
that  place  for  ttie  proper  drainage  of  the 
road,  the  plalntlflF  Is  entitled  to  take  it  But 
we  do  not  think  the  plaintiff  is  entitled  to 
take  more  than  what  Is  needed  for  a  public 
road ;  the  aerrltude  does  not  cover  more  than 
thla  It  does  not  cover  additional  space  for 
a  Tillage  sidewalk.  The  spirit  and  intention 
of  our  law  In  regard  to  tbe  exercise  of  thla 
servitude  Is  expressed  by  this  court  In  Santer 
V.  Town  of  Vldalla,  110  La.  886,  34  South. 
561,  as  follows: 

"Even  where  public  necesBity  or  exigendea 
require  the  sacrifice  of  private  rights,  the  law- 
maker seeks  to  make  tbe  harden  fall  as  lightly 
as  possible,  and  to  protect  Individuals  in  their 
proiMrty.  In  the  enforcement  of  the  right  of 
emineiit  domain  as  to  railroads  and  canals  the 
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lawmaker  declares  (section  1488,  Bat.  Stat.) 
tbe  'expropriation  shall  in  no  case  extend  to 
graveyards,  nor  the  dwelling  boase,  yard,  gar- 
den and  other  apparteaances  thereof,  unless  the 
jniT  shall  find,  pr  their  verdict,  that  the  line  of 
railroad  or  caaal  cannot  be.  diverted  from  that 

{iropoaed  by  the  comnau;  without  great  pnblic 
OSS  or  incratTmienceT' " 

{S]  The  defendant's  property  owes  at  this 
time  the  same  servitude  it  owed  before  the 
Incorporatton  of  the  Tillage,  no  more.  It 
owes  tbe  same  servitude  that  the  other  prop- 
erty fronting  on  Bayou  Des  Olaises  outside 
of  the  limits  of  the  village  owes,  no  more. 
This  servitude  is  due,  not  because  tbe  L^ls- 
lature  has  said  it  Is  due,  but  because  the 
debt  is  one  Inherent  in  the  title  to  tbe  pn^ 
erty.  Tbe  Legislature  is  powraless  to  estab- 
lish servitudes  where  none  already  exist  To 
do  so  wonld  constitute  a  taking,  or  damag- 
ing, of  private  property  without  compensa- 
tion previously  made,  and  would  be  viola- 
tive of  the  Constitution.  When  this  village 
was  established,  therefore  tbe  servitude  up- 
on defendant's  property  continued  to  exist 
in  the  same  state  In  wbl<A  it  was  before^  It 
was  a  servitude  for  a  public  road  along  this 
bayou,  no  more. 

If,  for  Instance,  this  village  took  on  a  sud- 
den growth,  and  had  need  at  this  place,  for 
the  purposes  of  its  commerce,  of  a  space  as 
wide  as  that  wblcih  we  see  on  tbe  river  front 
in  New  Orleans  at  the  head  of  Canal  street, 
this  space  could  not  be  taken  by  virtue  of 
this  servitude,  but  would  have  to  be  regular- 
ly expropriated ;  and  tbe  Legislature  would 
be  powerless  to  authorize  the  taking  of  it 
without  compensation  previously  made.  In 
other  words,  the  servitude  Is  one  of  road, 
and  of  such  works  as  are  usual  on  the  banks 
of  navigable  streams. 

[6]  Tbe  ordinance  in  question  in  this  case 
does  not  undertake  to  fix  the  width  for  the 
road  irrespectlTe  of  the  sidewalk;  and  the 
present  suit  Is  not  simply  for  a  public  road, 
but  for  a  space  sufficient  for  a  road  and  a 
sidewalk,  without  any  fixing  of  the  space 
needed  for  the  road  alone.  In  this  condition 
of  the  record,  it  is  not  possible  for  this  court 
to  give  plaintiff  Judgment  for  a  road,  since 
the  function  of  fixing  the  width  of  the  public 
road  belongs  to  tbe  local  authorities  and  not 
to  the  courts.  The  conclusion  reached  by  the 
trial  court  was  that  the  plaintlfl  had  to  be 
nonsuited. 

Judgment  affirmed.  Plaintiff  to  pay  tbe 
costs  of  appeal. 

(188  LaO  == 
No.  21772. 
STATE  V.  TUMINELLO. 
(Supreme  Court  of  Louisiana.    March  6,  1916.) 

(ByUahua  by  the  Court.) 

Cbiuinai,  Law  ^=>1182— Appeal— Record — 
sxjtficienct. 

Where  the  transcript  in  a  criminal  case 
contains  no  bill  of  exception,  and  there  has  been 
no  assisnment  of  error,  and  no  error  is  patent 


upon  the  face  of  the  record,  the  conviction  ani 

sentence  will  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Crimina 
Law,  Cent.  Dig.  »  3203-3214;  Dec  Dig.  «= 
1182.] 

Appeal  from  First  Judicial  District  Court 
Parish  of  Caddo;  T.  F.  BelU,  Judge. 

Charles  Tumlnello  was  convicted  <tf  retail 
ing  intoxicating  liquors  -without  a  license 
and  appeals.  Affirmed. 

Scheen  &  Blanchard,  of  Shreveport,  for  ap 
pellant  B.  J.  Pleasant,  Atty.  (3en.,  Wm.  A 
Mabry,  Diet  Atty.,  and  ,S.  I.  Foster,  Asst 
Diet  Atty.,  both  of  Shreveport  (G.  A.  Gon 
dran,  of  New  Orleans,  of  counsel),  for  thi 
State. 

HONBOE,  0.  3.  Defendant,  having  beei 
convicted  of  retailing  Intoxicating  liquori 
without  having  previously  obtained  a  license 
therefor  from  the  police  Jury  of  the  pa  rial 
of  Caddo,  or  the  autborltlea  of  the  city  o: 
Shreveport,  and,  having  been  sentenced  t( 
pay  a  fine  exceeding  fSOO  and  suffer  certaii 
imprisonment  in  the  parish  jail,  prosecute; 
this  appeal. 

The  transcript  contains  no  bill  of  excep 
tion,  there  has  been  no  assignment  of  error 
and  we  find  no  error  patent  upon  the  face  ol 
the  record.  The  conviction  and  sentence  ap 
pealed  from  are  therefore 

Affirmed. 

aSSLfc)  "' 
No.  2177«. 

STATS  V.'  UATASSA. 

(Supreme  Ooart  of  Louisiana.   VHb.  21,  1916 
Behearing  Denied  March  20,  1916.) 

(ByUaJnu  by  the  OourtJ 

1.  Cbiuinal  Law  «3>11M(3)— Apfiai/— Bnj 
OF  ExcEPTioiTB— AsaiaiiiaiTT  or  Ebxobs- 

Necesbitt. 

When  the  transcript  of  appeal  in  a  crimina! 
case  does  not  contain  a  bill  of  exceptions  or  as 
signment  of  errors,  the  judgment  will  be  af 
finned. 

[Ed.  Note.— For  other  cases,  see  Crimina 
Law,  Cent  Dig.  2776,  2886 ;  Dec.  Dig.  «=: 
1104(3).] 

2.  Cbiuinal  Law   «c=>1001(1)  —  Appeal  - 
"Bill  of  Exceptions" — Reqitibites. 

"A  notation  by  the  clerk  of  court  in  i 
criminal  case  that  the  defendant  excepted  ant 
reserved  a  bill  cannot  be  considered  a  'bill  o 
exceptions.' " 

[Ed.  Note.— For  other  cases,  see  Crimina 
Law,  Cent  Dig.  H  2803,  2828-2830;  Dec  Die 
®=»1091(1).]  * 

Appeal  from  First  Judicial  District  Court 
Parish  of  Caddo ;  T.  F.  Bell,  Judge. 

Joe  Matassa  was  convicted  of  crime,  am 
appeals.  Affirmed. 

Scheen  &  Blandliard,  of  Shreveport,  for  ap 
pellant  B.  Q.  Pleasant,  Atty.  Gen.,  W.  A 
Mabry,  DisL  Atty.,  and  S.  I.  Foster,  Asst 
Dist.  Atty.,  both  of  Shreveport  (G.  A.  Oon 
dran,  of  New  Orleans,  of  counsel),  for  tbi 
State. 
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SOMMERTILLE,  J.  [1]  The  record  con- 
tains no  bill  of  exceptions  or  assignment  of 
errors  on  the  face  of  the  record. 

[2]  There  is  a  motioQ  for  a  new  trial  fotmd 
In  the  reoordt  which  is  answom  to,  and 
wWcb  was  orermled;  and  the  mlnntee  re- 
cite that: 

"Coansel  for  defendant  ezeepta  and  tmtrvtm 

a  bm." 

But  no  Ull  of  exoeptlona  was  filed. 
"A  notation  .by  the  clerk  of  court  in  a  crim- 
inal case  that  the  defendant  excepted  and  re- 
served a  bill  cannot  be  considered  a  'bill  of  ex- 
cepUons.'"  State  t.  Latino,  138  La.  14,  69 
South.  857;  State  v.  MiUer.  138  La.  878.  70 
South.  380,  and  anthoritiea  therein  cited. 

Judgment  affirmed. 


(188  LaO 

Na  21777. 

STATE  V.  MATASSA. 
(Suprone  Court  of  Louisiana.   March  6,  1916.) 

(SvUabiu  hv  *he  Court.) 
Cbzminal  Law  1184(4)— Appkait-Jubib- 

DZCTXOH. 

TbiB  court,  having  no  jurisdiction  of  Ques- 
tions of  fact  pertaining  to  the  guilt  or  inno- 
cence of  the  defendant  in  a  criminal  prosecution, 
cannot  reverse  the  ruling  of  the  trial  pudge  on 
a  motion  for  a  new  tria]^  where  the  bill  of  ex- 
ceptions does  not  present  a  distinct  qnestlon  of 
law. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  »  2687,  260378056,  3067-3071 ; 
Dec  Dig.  «=»il3l(4).] 

Ajveal  &om  Sirst  Judicial  District  Oonrt, 
Pariah  <a  Caddo;  T.  F.  Bell,  Jadge. 

Joe  Matassa  was  convicted  of  retalltog  in- 
toxicating lianoT,  and  appeals.  Affirmed. 

Scheen  &  Blanchard,  of  Shreveport,  for  ap- 
pellant R.  G.  Pleasant,  Atty.  Gen..  Wm.  A. 
Mabry,  Dlat  Atty.,  and  S.  I.  Foster,  Asst. 
XHst  Atty.,  both  of  Shreveport  (G.  A.  Gon- 
dran,  of  New  Orleans,  of  connael),  for  the 
Stat& 

OTtlELL,  J.  The  appellant  was  convict- 
ed of  retailing  Intoxicating  Uqtkw  wltbont 
having  a  Uoeose. 

The  record  does  not  contain  a  bill  of  ex- 
ceptions nor  an  assignment  of  errors.  A  mo- 
tion was  made  for  a  new  trial  in  the  district 
court  on  the  gronnd  that  the  state's  witness- 
es were  nnworthy  of  belief,  and  that  the 
verdict  was  therefore  contrary  to  the  law 
and  the  evidence ;  but  the  def^dant  did  not 
reserve  a  bill  of  exceptions  to  the  overrul- 
ing of  his  motion.  If  he  had  excepted  to  the 
roUng,  the  bill  would  not  present  a  question 
of  law,  but  questions  exclusively  within  the 
Jurisdiction  of  the  district  court  The  Juris- 
diction of  this  court,  in  criminal  cases,  ex- 
tends only  to  questions  of  law. 

In  the  brief  filed  on  behalf  of  the  appel- 
lant, complaints  are  made  of  proceedings  of 


whi<di  the  transcript  contains  no  record  what- 
ever and  of  which  we  cannot  take  notice. 

The  verdict  and  sentence  appealed  from 
are  afflnnefl. 
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No.  20667. 


BED  CROSS  LUMBER  CO.  v.  FRANK  L 
ABBOTT  LUMBER  CO. 

(Supreme  Court  of  Louisiana.    Jan.  10,  1916. 
Rehearing  Denied  March  6,  1916.) 

(Si/Uahua  by  the  Court.) 

1.  Attacbukit  ^s>131— Bonn— AHODnr— Ih- 

TEREST. 

In  an  attachment  suit,  Interest  accrued  up 
to  the  date  of  the  filing  of  the  suit  and  includ«l 
in  the  prayer  for  judgment  forms  part  of  the 
plaiutifra  claim,  and  the  bond  for  attachment 
most  be  for  a  sum  equal  to  such  daloL 

(Ed.  Note.— For  othw  cascn,  see  Attadiment, 
Cent  Dig.  H  861-864;  De&Dig.  ^131.] 

2.  Attaohuent  «=»188— Bond— iNBUinoiKN- 

OT  IK  AUOUHT— CtJBE  BT  RbHTITITCB. 

An  attachment  bond  imiufficdent  In  amount 
cannot  be  made  good  by  a  sulweqnent  remittitur 
of  a  part  of  plaintiff's  claim. 

[Ed.  Note.— For  ottier  cases,  see  Attachment, 
Cent  IMg.  H  885-887  ;  Dee.  Dig.  ^188.] 

3.  Attachuxrt  <g=»138  —  Bond  —  DsnoiBNor 
IN  Amount— Matbbialitt. 

The  rule  de  minimis  has  no  appUcation  to  a 
deficiency  of  $17.10  in  an  attachment  bond. 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Cent  Dig.  S8  886-887;  Dee.  Dig.  «»m] 

O'Nien,  J.,  dissenting. 

Appeal  from  Olril  District  Court,  Par- 
ish of  Orleans;  Porter  Parker,  Jm^e. 

Action  by  the  Bed  Cross  Lumber  Company 
against  the  Frank  I.  Abbott  Lumber  Com- 
pany. From  a  Judgment  for  defendant,  plain- 
tiff appeals.  Affirmed. 

Borron  ft  WUbert,  of  Plaqumlne,  and  Fos- 
ter, Killing,  Sasl  ft  Milling  and  Dart,  Eer- 
nan  ft  Dart,  all  of  New  Orleans,  for  appel- 
lant Bldoa  S.  Lasarus,  of  New  Orleans, 
curator  ad  hoc,  for  appellee. 

LAND.  J.  The  plaintiff  sned  ont  an  at- 
tachment against  the  nonresident  defendant 
company,  which  was  dissolved  on  motion  of 
the  curator  ad  hoc  api>olnted  to  represent 
the  absent  defendant,  on  the  ground  that 
the  attachment  bond  was  not  given  for  a  sum 
equal  to  that  which  the  plaintiff  claims,  as 
required  by  article  240  of  the  Code  of  Prac- 
tice. 

The  plaintiff  has  ai^tealed,  and  the  case 
has  been  ai^ed  before  this  court  with 
much  earnestness,  ingenuity,  and  ability. 

[1,  2]  The  b<Hid  for  the  attachment  Is  equal 
to  the  sum  of  the  debts  alleged  to  be  due. 
The  plaintiff  prayed  for  Judgment  for  ?7,- 
260.05,  with  legal  interest  cm  $1,448.95  from 
the  12th  day  of  Nov^ber,  1913,  until  paid, 
and  on  $5,811.10  from  judicial  demand.  A 
calculation  shows  that  the  interest  accrued  to 
the  date  of  the  filing  of  the  suit  amounts  to 
$17.10,  for  which  no  bond  was  given. 
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Tbe  question  to  tw  decided  Is  wbetber  such 
Interest  forms  a  part  of  tbe  sum  claimed  by 

tbe  plaintiff. 

Article  240  of  the  Code  of  Practice  of  182fi 
required  that  an  attachment  bond  should  be 
for  a  sum  exceeding  by  one-half  that  which 
the  plalntUf  claims.  In  Erwln  v.  Bank,  12 
Rob.  227,  it  was  held  that  an  attachment 
bond  must  be  for  a  sum  exceeding  by  one- 
half  the  whole  amount  due,  inclusive  of 
the  interest  which  had  accrued  up  to  the  date 
of  the  Qllng  of  the  suit.  In  Graham  t.  Burk- 
halter,  2  La.  Ann.  415,  the  court  again  held 
that  an  attachment  bond  for  a  sum  exceed- 
ing b;  one-half  the  principal,  exclusive  of 
interest.  Is  insufficient,  and,  further,  that 
the  defect  could  not  be  cured  by  subsequent- 
ly furnishing  bond  for  a  sufficient  amount- 
Both  of  these  cases  were  reaffirmed  In  Plan- 
ters' Bank  V.  Byrne,  3  lA.  Ann.  087. 

In  the  case  at  bar,  the  affidavit,  annexed 
to  the  petition,  Is  "that  aU  of  tbe  facts  and 
allegations  therein  contained  are  true  and 
correct" 

The  contention  that  the  petition  does  not 
claim  interest,  ignores  the  prayer  tor  Judg- 
ment tor  interest,  and  tbe  prayer  for  the 
maintenance  of  tbe  writ  of  attachment,  and 
tbe  payment  of  "petltltmer's  claim,  Interest, 
uid  cost"  preference  and  priority  out  of 
the  proceeds  of  the  sale  ot  the  property  at- 
tached and  tbe  writ  which  Issued  for  prin- 
c^tal  and  Interest,  and  Is  solely  based  <m 
the  allegations  the  petition,  wbldi  are 
silent  as  to  any  claim  or  demand  for  intet- 
est  The  allegations  ot  tbe  petition  disclose 
that  the  sums  sued  fbr  were  due  and  unpaid 
at  the  date  of  the  filing  of  the  salt,  and  that 
one  of  them  had  been  past  dne  for  snne 
mouths,  and  tbe  prayer  fixes  the  maturity  of 
the  debt  as  of  date  November  12, 1913. 

Under  tbe  laws  of  this  state  debts  bear  In- 
terest at  tbe  rate  of  6  per  cent  per  annum 
from  tiie  time  they  become  due.  O.  C  art 
1938;  a  P.  art  654. 

In  Daquin  v.  Golron,  8  Mart  <N.  8.)  608, 
It  was  held  tbat  where  tbe  interest  is  a  legal 
consequence  ot  the  debt,  a  donand  tor  the 
principal  is  a  demand  for  the  principal  and 
iQterest,  and  that  C.  P.  art  533,  refers  to 
cases  where  interest  has  been  stipulated. 
This  decision  was  predicated  on  the  rule  that 
the  pleader  need  not  all^  coocluBlons  of 
law. 

If  0.  P.  arts.  107,  622,  and  663  are  applica- 
ble, then  Interest  was  expressly  dalmed  in 
the  prayer  for  Judgment 

Plaintiff  not  only  claimed  interest,  but 
swore  it  was  due,  as  a  part  and  portion  of 
his  claim.  Plaintiff  was  required  to  state 
expressly  and  positively  tbe  amount  which 
it  claimed  (0.  P.  art  242),  and  was  required 
to  swear  to  the  existence  of  the  debt  de- 
manded by  It  in  order  to  obtain  the  attach- 
ment (0.  P.  art  243) .  The  interest  claimed 
was  a  part  of  the  debt 

Tbe  cases  of  Pope  r.  Hunter,  IS  Iol.  806, 


Fellows  Johnson  &  Ca  t.  Dickens,  6  La.  Ann 
131,  and  Hughes  v.  Mattes,  104  La.  218,  2£ 
South.  1006,  have  no  appllcatiwL  In  the 
Qrst  two  cases  the  bonds  were  sufficient  &t 
measured  by  tbe  claims  of  the  plaintiffs  at 
set  forth  in  the  affidavit  In  tbe  last  case 
the  plaintiff  limited  his  attachment  to  a  cer 
tain  amount 

Nearly  two  months  after  the  attachment 
was  sued  out  the  plaintiff  ffied  a  motion  foi 
permission  to  remit  the  accrued  Interest 
prayed  for  by  the  plaintiff,  on  tbe  grounc 
that  tbe  allegations  of  tbe  petition  daimet 
no  Interest  This  motion  was  properly  over 
ruled,  because  an  attachment  must  stand  oi 
fall  according  to  the  state  of  facts  existinj 
at  the  time  of  its  issuing,  and  cannot  be  ciir 
ed  by  a  subsequent  event  Todd  t.  Shoose 
14  La.  Ann.  42a 

In  Graham  v.  Bnrckhalter,  2  La.  Ann.  416 
the  plaintiff  moved  for  leave  to  amend  bj 
filing  an  additional  bond.  This  motion  wat 
overruled  and  tbe  attachment  was  dissolved 
On  appeal,  the  Judgment  was  affirmed,  th( 
court  saying,  In  part: 

"The  order  granted  in  the  present  Instano 
on  an  iuauffici^t  bond  was  void,  and  under  i 
DO  attachment  could  legally  Issue.  This  radica 
defect^  which  vitiated  the  proceedings  In  theii 
inception,  could  not  be  cured  by  subsequentlj 
fumishing  an  additional  bond.  A  sufficient  bont 
was  a  condition  precedoit  to  issuing  the  writ' 

In  Planters'  Bank  v,  Byrne,  S  La.  Asm. 
where  the  attachment  bond  was  insuffldrai 
In  amount  the  court  said: 

"This  prerequisite  must  be  strictly  eoutruec 
and  rigidly  enforced.  The  remedy  by  attach 
ment  Is  an  extraordinary  one,  diapoBsessine  thi 
party  of  his  property,  before  his  indebteonesi 
fa  judicially  ascertained,  upon  the  ez  parte  show 
ins  of  his  adversary.  Hence  it  has  been  repeat 
edly  held  that  tlie  legal  prerequisites  must  Ix 
fully  eompUed  with,  under  the  pain  of  nullity.' 

To  permit  a  plaintiff  to  reinstate  an  lllega 
attachment  by  entering  a  remittitur,  woul^ 
be  contrary  to  the  uniform  dedslims  of  tbli 
court  from  the  beginning  of  our  Juriq;>ru 
dencfc 

It  has  been  expressly  held  tbat  subseqn«i< 
pleadings  Increasing  the  claim  of  the  plain 
tiff  cannot  affect  the  question  of  the  legalltj 
of  the  attachment  bond.  Pc^  v.  Hunter,  1! 
La.  306;  Fellows  Johnson  &  Co.  v.  Dickens 
5  La.  Ann.  131.  By  a  parity  of  reason,  sub 
sequent  pleadings  remitting  a  portion  of  tbt 
claim  of  the  plaintiff  cannot  reinstate  a  voic 
attachment  bond. 

[SI  The  rule  "De  minimis  non  curat  lex' 
has  been  applied  to  an  attachment  bon^ 
where  the  deficiency  was  "less  than  $1.' 
Bodet  &  Gueydan  Brothers  v.  Jules  Nlbourel 
26  La.  Ann.  499.  In  another  case,  where  th( 
deficiency  was  $67,  the  court  refused  to  applj 
the  rule  de  minimis,  saying: 

"Those  who  invoke  process  of  this  kind  havi 
been  unifonnly  required  to  fulfill  tlie  minutes 
requirement  Even  if  the  application  of  tbi 
rule  was  justifiable  whea  tbe  aeficieacy  of  thi 
bond  was  less  than  SI,  such  application  is  noi 
a  precedent  to  be  f<diowed  la  Uils  casa." 
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In  PeUetter  t.  State  Kat  Bank,  112  La. 
504,  36  Soatb.  682,  tbe  court  beld  that  even 
if  the  role  de  mtnlmls  applies  to  appeal 
bonds.  It  cannot  cure  a  deficiency  of  $32.91 
In  a  8ai^>enaiTe  appeal  bond  of  $16,032.91. 
The  court,  among  other  cases,  cited  State  ex 
reL  Jorda  t.  Jcdge.  29  La.  Ann.  776,  where 
tbe  deficiency  tn  the  appeal  btmd  was  $7.46, 
and  the  court  said: 

"The  maxim  de  mipimia  does  not  apply." 

On  rehearing,  the  oonrt,  In  tbe  PeUetter 
Caae,  dted  Keenan  t.  Whitehead,  16  La. 
Ann.  838,  where  the  deficiency  was  less  than 
f20,  and  Marcband  GasanaTe,  22  La.  Ann. 
628,  wbere  Qie  d^daicy  was  about  $10. 

If  the  madm  de  woininiia  ig  aniUcaMe  to 
an  attai!bment  bond,  It  must  be  restricted  to 
a  defldency  too  InslgnMcant  for  considera- 
tion. 

Judgmeait  afflmwirt. 

(ysuBLlt,  dissents  on  refusal  to  grant 
rehearing. 

OSS  LaO 

No,  2177a 
STATE)  T.  ABRAHAM. 
(Sapr«me  Court  of  Louisiana.   March  6, 1916.) 

fSyRsivt  fry  the  Cowl/ 
Obiunal  Law  4=>1(M.(4)  —  Jubisdiction  — 

Tkansfxr  or  Causes. 

When  a  criminal  prosecution  is  oommenced 
Itt  a  court  having  jurisdiction,  there  Is  no  pro- 
cess by  which  it  can  be  transferred  to  another 
court  of  concurrent  jurisdiction ;  and,  what  the 
prosecuting  attorney  cannot  do,  directly,  he 
should  not  do  indirectly,  as.  by  entering  a  noL 
pros,  in  the  court  first  seiEea  of  jurisdiction  and 
bdging  the  same  charge  la  the  other  court. 

{.Ed.  Note.~For  other  cases,  see  Grlminal 
law,  Cent.  Dig.  $  202;  Dec.  Dig.  «s»101(4).] 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo ;  T.  F.  Bell,  Judge. 

Charles  Abraham  was  convicted  of  violat- 
ing the  liquor  law,  and  appeals.  Convlcti<Hi 
and  sentence  annulled,  and  defendant  dis- 
charged. 

Sdieen  A  Blandurd,  of  Sbrereport,  tor  ap- 
pellant B.  J.  Pleasant,  Atty.  Qen..  and  Wm. 
A.  Mabry,  Dlst  Atty.,  and  S.  I.  Foster,  Asst 
Dist  Atty.,  both  of  Shrereport  (O.  A  Con- 
dran,  of  New  Orleans,  of  counsel),  for  the 
State. 

MONROB,  a  3.  Defendant,  having  been 
convicted  of  retailing  Intoxicating  liquors 
without  having  previously  obtained  a  license 
therefor  from  the  police  jury  of  the  parish  of 
Caddo,  or  the  anthorltles  of  the  dty  of 
Btareveport,  and,  having  been  sentenced  to 
pay  a  fine  exceeding  fSOO  and  serve  a  certain 
term  In  the  parish  Jail  and  "worked  upon  the 
public  works  of  tbe  parlEdi,**  prosecutes  this 
appeaL 

The  record  discloses  a  plea  to  the  Jurisdic- 
tion of  the  court  and  a  bill  of  exception  to 


the  overruling  of  the  same,  from  which.  It 
appears,  that  the  charge  upon  which  defend- 
ant was  convicted  was  first  lodged  in  tbe 
"dty  court  of  the  dty  of  Shrev^rt," 
a  tribunal,  the  Jurisdiction  of  which  with 
respect  to  such  matters  Is  concurrent  with 
that  of  the  district  court,  that  Issue  was 
joined  and  the  case  set  down  for  trial,  and, 
that  the  district  attorney  thereupon  entered 
a  nolle  prosequi,  and  renewed  the  prose- 
cution, on  the  same  charge,  by  Indictment, 
In  the  district  court,  the  reason  alleged  by  de- 
fendant, in  his  plea  to  Jurisdiction,  being 
as  follows: 

"That  the  aaid  case  against  defendant  was 
one  of  a  large  numbCT  that  had  been  made 
against  vai^ms  defendants  on  the  testimony 
furnished  by  the  same  paid  detectives  and  spot- 
ters, and  that,  after  the  lodging  of  the  charges 
in  said  court,  B<Hne  of  the  cases  were  put  on 
trial  and  the  result  thereof  was  that  the  wit- 
nesses "Upon  whose  testimony  the  state  was  de- 
pending, being  paid  detectives  and  negro  spot- 
ters, were  wholly  discredited  and  it  was  shown 
that  the  said  testimony  *  •  *  was  wholly 
unwortlv  of  belief  and  after  it  was  ascertained 
that  no  conyictiOQS  could  be  had  in  said  court 
upon  the  testimony  of  said  spotters,  then  the 
district  attorney  entered  nol.  presses  In  all  the 
cases  then  pending  untried,  and  in  this  case,  end 
it  was  only  with  the  purpose  of  transfbrrlng 
said  charges  to  the  district  court,  and  *  •  • 
only  with  that  idea,  that  the  charges  were  dis- 
missed in  that  court." 

The  statement  per  curiam.  In  tbe  bill  of 
exception,  reads: 

"In  BO  far  as  this  case  is  concerned,  the  dty 
court  and  the  district  court  have  concurrent  ju- 
risdiction; it  Is  not  permissible  to  transfer  a 
misdemeanor  from  one  court  to  another,  the 
court  where  the  same  is  originally  lodged  re- 
taining jurisdiction  until  the  final  determmation 
of  that  cause.  The  district  attorney  had  the 
absolute  right  to  alter  a  nol.  pros.,  and,  when 
that  is  done,  that  cause  is  finally  determined; 
another  cause  may  be  Instituted,  based  on  the 
same  state  of  facts,  but  it  is  not  the  same  cahse, 
or  case,  legally  speaking.  We  do  not  think  a 
prosecuting  attorney  should  arbitrarily  use  the 
power  of  noL  pros. ;  still,  he  has  been  given  that 
power  and  we  know  of  no  law  preventing  him 
from  dismissing  a  misdemeanor  charge  in  the 
dty  court  and  oringing  same  again  in  the  dis- 
trict court  even  wben  uie  purpose  of  same  is  as 
set  forth  hi  the  pleas  to  the  jurisdiction  of  this 
court." 

The  identical  question  thus  presented,  aris- 
ing out  ot  th»  same  drcnmstances,  has  Just 
been  ccmsldered  by  tbls  court  in  tbe  case  of 
State  V.  Mike  Mllano,  71  South.  ISl  (No.  21770 
of  our  doi^et).  a  r^earlng  In  which  Is  this 
day  refused,  and  It  la  there  bdd  (quottng 
from  the  syllabus)  as  follows: 

"When  a  criminal  prosecution  Is  .commenced 
in  a  court  having  jurisdiction,  there  is  no  pro- 
cess by  which  it  can  be  transferred  to  another 
court  of  concurrent  jurisdictiiHi ;  and,  what  the 
prosecuting  attorney  cannot  do,  directly,  he 
should  not  do  indirectly." 

For  the  reasons  assigned  In  the  case  thus 
referred  to,  therefore.  It  Is  ordered  that  the 
conviction  and  sentence  herein  appealed  from 
be  annulled,  and  the  defendant  discharged. 

PROVOSTY,  J.,  takes  no  part 
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(158  La.) 

No.  20227. 

SALASSI  et  al.  v.  DOUGHERTY  et  al. 
(Sapreme  Court  of  Louisiana.  March  6,  1916.) 

(Svllahut       Editorial  Stalf.) 

Appeal  aitd  Ebbob  ^;»80S— DiSFosmoN  of 
Case— ABAnDomiENT  of  Appeal  bt  Appel- 
lant. 

Where  appellants  bad  filed  no  brief  and 
made  no  appearance  in  the  Supreme  Court  and 
had  apparently  abandoned  the  case,  the  judg- 
ment of  the  lower  court  would  be  affirmed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  IXg.  ff  19SS,  1980;  Dec.  Dig. 
805.1 

Appeal  from  Twenty-Second  Judldal  Dis- 
trict Court,  Parish  of  East  Baton  Rouge; 
H.  F.  Brunot.  Judge. 

.  Suit  by  John  P.  Salassl  and  another 
against  Mrs.  lillie  McConnell  Dougherty 
and  otbers.  Judgment  for  defendaute,  and 
plaintiffs  appeal.  Affirmed. 

T.  Jones  Cross,  of  Baton  Rouge,  for  ap- 
pellants. R.,  C.  it  8.  Held,  of  Amite,  and 
Taylor  &  Porter,  ctf  Baton  Bouge,  for  appel- 
lees. 

P^YOSTT,  J.  This  is  one  of  a  number 
of  similar  suits  brought  against  the  widow 
and  heirs  of  Nolan  Stewart  Dougherty,  and 
is  controlled  by  the  case  of  Cleneay  et  al.  t. 
Dougherty,  teportei  In  135  La.  346,  65  Soutb. 
48ff. 

Appellants  hare  apparently  abandoned  the 
case,  as  they  have  filed  no  brief  and  made 
110  appearance  in  this  court. 

Therefore  the  Judgment  of  the  lower  court 
Is  affirmed. 

(138  La.) 

No.  21766. 
STATE  T.  BANES. 
(Supreme  Court  of  Louisiana.   March  Q,  1916.) 

(Syttatut  by  the  Coutt.) 

GsiinffAL  Law  ^»377— Etidenoi— Gbabao- 

TBB  OF  Accused. 

The  only  evidence  of  the  good  character  of 
the  defendant  that  is  admissible  in  evidence  in  a 
criminal  prosecution,  where  his  credibility  as  a 
witness  has  not  been  attacked,  is  that  which  re- 
lates to  the  traits  of  character  involved  in  Uie 
crime  charged. 

[Ed.  Note.— For  other  cases,  see  Criminal 
^^^ent.  Dig.  H  836,  837,  840;  Dec.  Dig. 

Appeal  from  Twenty-Fifth  Judicial  Dis- 
trict Court,  Parish  of  Tangipahoa;  Robert 
S.  Ellis,  Judge. 

Ed  Banks  was  convicted  of  manslaughter, 
and  appeals.  Affirmed. 

Purser  *  Magruder,  of  Amite,  for  appel- 
lant R.  G.  Paeasant,  Atty.  Gen.,  and  W.  H. 
McClendon,  Dlst  Atty.,  of  Amite  (G.  A.  Gon- 
dran,  of  New  Orleans,  of  counsel),  for  the 
State. 


O'NIELL,  J.  The  appellant  was  Indict 
and  prosecuted  for  the  crime  of  murder,  w 
convicted  of  manslaughter,  and  sentenced 
imprisonment  In  the  i>enltentlary  for  ' 
years.  He  and  his  concubine  were  the  oi 
witnesses  to  the  killing,  and  their  testtmo: 
did  not  conflict  as  to  any  of  the  details 
the  fatal  difficulty.  Having  introduced  tes 
mony  to  prove  his  good  reputation  for  pea 
and  quiet  in  the  community  In  which  he  live 
the  defendant  tendered  a  witness  to  pro 
that  his  reputation  for  truth  and  rerad 
was  also  good.  The  district  attorney  objo 
ed  to  the  introduction  of  such  testimony  * 
the  ground  that  no  attempt  bad  been  made 
impeach  the  crediblli^  of  the  accused  as 
witness,  and  the  district  judge  sustained  tl 
objection.  The  defendant's  counsel  resem 
a  bill  of  exceptions  to  the  ruling,  and,  in  sn 
port  of  his  argument,  refers  us  to  iiie  de4 
slon  In  State  r.  Parker,  7  La.  Ann.  83. 

In  the  case  cited,  the  verdict  convlctli 
the  defendant  of  manslaus^ter  was  set  asi( 
because  the  district  judge  exduded  test 
mony  to  prove,  on  his  trial  for  the  murder  • 
a  woman,  that  the  accused  "was  of  a  ml 
disposition,  and  one  of  the  last  men  wl 
w^ould  willingly  shed  a  woman's  blood;  thi 
he  was  a  kind  and  affectionate  busbaud  ar 
father,  honest  and  industrious,  of  strict  1 
tegrlty  and  pure  morals."  That  dectslc 
was  cited  with  disapproval  in  State  v.  Grlgg 
by,  117  La.  1051,  42  South.  497,  where  : 
was  said  that  the  court  bad  merely  held  thi 
such  evidence  was  admissible  only  In  so  ft 
as  it  was  pertinent  to  the  charge  of  murde 
Bnt  the  court  then  cited  with  approval  tt 
later  decision  In  State  v.  Bessa,  115  La.  25i 
38  South.  985,  holding  that  the  character,  < 
reputation  for  honesty  and  industry,  of 
person  accused  of  striking  with  intent  t 
commit  murder,  bore  so  remotely  upon  it 
crime  charged  that  the  evidence  of  sue 
traits  was  irrelevant  and  inadmissible.  I 
Griggsby's  case,  the  prosecution  was  foi 
murder,  and  the  defendant  was  convlcte< 
without  capital  punishment.  Tbe  ruling  c 
the  trial  Judge,  excluding  evidence  of  th 
good  character  of  tbe  defendant  for  "honest 
and  trustworthlaess,"  was  affirmed.  Then 
fore.  In  so  far  as  tbe  ruling  in  State  v.  Pa] 
ker  la  in  conflict  with  tbe  two  later  decision 
on  tbe  subject,  tbe  former  decision  must  b 
considered,  and  Is  now,  overruled.  The  at 
tborltles  all  agree  that  the  only  evidence  o 
tbe  good  character  of  a  person  accused  a 
crime  that  is  admissible  In  a  criminal  prosf 
cutlon  is  that  which  relates  to  tbe  traits  o 
character  Involved  in  tbe  crime  charged 
See  Wharton's  Crlmbial  Law  (7th  Ed.)  |  636 
12  Cyc  413;  Greenleaf,  i  66;  Wlgmore  oi 
Evidence,  v<^  1,  S  69. 

Tbe  verdict  and  sentence  appealed  froi 
are  affirmed. 
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N<K  21782. 
STATE  V.  DEFATTA. 
<Sapniiw  CTonit  of  Loaisiana.   March  6,  1916.) 

IBpUahiu  by  M«  Courts 
CBnmrAi;  Law  ^■>962— SKnmica— Adhib- 
siox  or  BnnBNCB. 

Under  section  7,  Act  No.  74  of  1914.  ^.  192, 
and  in  order  to  place  himself  in  a  position  to 
obtain  the  beneSt  of  the  provialons  of  that  stat- 
ute, authorizing  suspension  of  sentence  in  cer- 
tain eases,  a  defendant,  diargetl  with  a  uisde- 
meanor,  is  entitled,  after  conviction,  to  intro- 
doce  evidence  showing  that  be  had  not  thereto- 
fore been  convicted  of  any  felony  or  misde- 
roeaoor. 

{Ed.  Note.— For  other  cam.  see  Grimiiud 
Law.  Cent  Dir.  H  2500.  2501;  Dee.  Dig.  «=> 
082.] 

Appeal  from  First  Judicial  District  Oooit, 
Pariah  of  Caddo;  T.  V.  B«U,  Judge. 

Frank  Defatta  waa  convicted  of  retailing 
Intozieating  llqaw  without  a  license,  and 
appeals.  Sentence  set  aside; 

Cal  D.  Hicks,  of  Sbreveport,  for  appellant. 
R.  J.  Pleasant,  Atty.  Gen.,  Wm.  A.  Mabry, 
Dirt.  Atty.,  and  S.  I.  Foster,  Asst  Dlst 
Atty.,  both  of  Sbreveport  (G.  A.  Gondran, 
of  New  Orleans,  of  counsel),  for  the  State. 

MONBOE,  O.  J.  Defendant  was  convicted 
of  retaUlng  intoxicating  liqaor  without  taav- 
hig  prerloosly  obtained  a  license,  and,  after 
conviction,  bat  before  sentence,  be  mored  the 
court  to  allow  him  to  introduce  testimony  to 
show  that  he  had  never  ttefore  been  convicted 
of  any  offense;  his  purpose  being  to  tnlng 
himself  within  the  provisions  of  Act  No.  74 
of  1914,  p.  191,  entitled : 

"An  act  to  i>rovide  for  the  sus^nsion  of  sen- 
tence In  misdemeanor  convictions  and  in  c*r> 
tain  cases  iii  conviction  of  tdoaj  lor  first  of- 
fenses," etc 

The  motl<m  waa  dismissed  and  a  bill  was 
teserred,  which  presents  tbe  only  question 
that  to  brought  up  by  the  appeal. 

Section  7.  Act  Na  74  of  1914  (page  192) 
reads  In  part  as  fi>llowB : 

"Be  it  farther  enacted,  etc.  That,  when  there 
if  a  conviction  of  a  misdemeanor  in  any  court  in 
this  state,  the  jnclge  may  suspend  sentence  if 
he  Hball  find  that  the  d^endant  has  never  before 
been  convicted  of  any  felony  or  misdemeanor. 
The  coort  shall  pennlt  testimony  as  to  the  gen- 
eral repntation  of  the  defendant  and  as  to 
wbether  the  defendant  has  been  convicted  of  a 
misdemeanor  or  felony,  but  such  testimony  shall 
be  snbmlttad  only  upon  the  regoest  of  the  de- 

The  same  section  has  been  considered  by 
this  court  In  the  cases  of  State  v.  Fnlco,  136 
U  848,  87  Booth.  926,  and  State  v.  Serlo  et 
aL.  138  La.  678,  70  Bonth.  009,  and  It  was 
held  In  those  cases  that  It  was  an  error  for 
the  trial  court  to  refuse  to  hear  testimony 
audi  as  that  referred  to  In  the  bUl  now  un- 
der consideration,  evoi  after  sentence  had 
beat  prononnced.  In  the  instant  case,  the 
testimony  was  offered  before  sentence,  and 
there  seems  to  be  Uttle  room  for  doabt  ttiat 


'  the  offer,  as  thuis  made,  was  within  tbe  con- 
templation of  the  law  which  def^dant  In- 
vokes. 

It  Is  therefore  ordered  that  the  sentence 
appealed  from  be  set  aside  and  that  defend- 
ant be  permitted  to  Introduce  evidence  to 
show  that  be  has  not  heretofore  been  ecm- 
vlcted  of  any  felony  or  misdemeanor. 

(138  LaJ  «— 
No.  20997. 
LYNCH  T.  LYNOH. 
(Suprone  Oonrt  of  Lonlslana.   Feb.  21,  1916. 
Rehearing  Doiled  March  20, 1016.) 

(Byllaiiu  Iv  Biitorial  Staff.) 

1.  Divorce  «=>f>3(3>— Separation  fboh  Ban 
AND  BoABD— Petition— SurpiciENCT. 

In  a  wife's  suit  for  separation  from  Iwd 
and  board,  a  petition  alleging  that  the  husband 
almost  incessantly  cursed  and  abased  the  wl^e, 
calling  her  names  too  vulgar  for  repetition, 
and  that  ^m  within  80  days  after  their  mar- 
riage he  began  making  overtures  of  love  to  per- 
sona of  the  other  sex  visiting  his  drug  store,  re* 
gardless  of  age  or  color,  and  continued  these 
practices  in  the  presence  of  the  wife  as  long  as 
she  continued  to  live  with  him,  stated  a  cause 
of  action,  though  the  petition  did  not  give  the 
dates  of  the  acts  oomplained  nor  the  names 
of  the  women  and  girls  to  whom  he  made  over- 
tures of  love. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  H  800,  304-307 ;  Dec.  Dig.  *»93(3).] 

2.  DivoBCX  ^:949(2)— Separation  fbov  Bed 
AND  BoABD—DiraNBES— Condonation. 

Tbe  wife's  forbearance  and  patience  in  en- 
during such  treatment  for  4  years  was  not  con- 
donation. 

[Ed.  Note.— For  other  cases,  see  Divorce.  Cent. 
Dig.  S  172 :  Dec.  Dig.  ^3»40(2).] 

Monroe,  O.  J.*  dissenting. 

Appeal  from  Civil  District  Court,  Pariah  of 
Orleaiu;  Fred  D.  King,  Jndffe. 

Salt  by  Mrs.  Catherine  Morere  Lynch 
agataist  Th«nas  Lynch.  From  a  Judgment 
sustaining  an  exception,  plaintiff  appeals- 
Judgment  set  aside,  and  case  remanded. 

Dart,  Eeman  &  Dart,  of  New  Orleans,  for 
appellant.  Charles  L  Denechand,  of  New 
Orleans,  for  appellee 

PBOTOSTY,  J.  This  being  a  suit  In  sepa- 
ration from  bed  and  board,  an  exception  of 
no  cause  of  action  has  be«i  saatalned,  and 
plaintiff  has  appealed. 

[1]  The  petition  alleges: 

"That  defendant  continued  almost  incessantly 
and  instantly  to  curse  and  abuse  your  petitioner, 
and  call  petitioner  names  too  vulgar  for  rep- 
etition herein,  and  that  said  dates  were  so  con- 
stant and  numerous  it  would  be  Impossible  for 
petitioner  to  name  any  particular  date,  and 
that  defendant  continued  to  so  abuse  and  curse 
petitioner  and  call  her  vile  names  for  four  years 
after  said  marriage  in  1899. 

"That  within  thirty  days  after  petitioner's 
marriage  to  her  said  husband,  Thomas  J.  Lynch, 
he  began  to  make  overtures  of  love  with  other 
ladies,  and  even  with  young  girls  and.  negro 
women,  in  the  drug  store  owned  by  her  said 
husband  at  Tulane  avenue  and  Tontl  street, 
whose  names  were  unknown  to  petitioner,  and 
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her  said  husband  would  be  guilty  of  these  of- 
fenses in  the  presence  of  your  petitioner,  and 
solely  for  the  purpose  of  humiliating  and  de- 
grading petitioner  before  the  public, 

"That  her  said  husband  continued  these  prac- 
tices for  four  years  immediately  succeeding  his 
marriage  with  petitioner,  and  petitioner  realii- 
ing  that  at  the  end  of  four  years  that  she  could 
no  longer  endure  such  cruel  and  unusual  punish- 
ment from  an  unnatural  husband,  was  forced 
and  compelled  to  leave  and  abandon  her  matri* 
monial  domicile  and  return  to  live  with  her 
mother." 

It  Is  said  these  allegations  are  too  Tagne 
and  geDeral,  In  that  they  do  not  give  the 
dates  of  the  several  acts  complained  of,  nor 
the  names  of  the  ladies,  girls,  and  negro 
women  to  whom  the  defendant  made  over- 
tures of  love  In  his  drug  store.  And  It  la 
said,  further,  that  the  fact  that  the  plaintiff 
contlnned  to  live  with  defendant  shows  con- 
donation. 

[2]  If  the  plalntur  can  show  that  the  de- 
fendant "almost  incessantly  cursed  and 
abused  her,  calling  ber  names  too  vulgar  for 
repetition,"  and  that  from  within  30  days 
after  their  marriage  he  began  making  over- 
tures of  love  to  the  persons  of  the  other  sex 
who  visited  his  drug  store,  regardless  of 
age  or  color,  and  cOTitinned  these  practices  in 
the  presence  of  petitioner  as  long  as  she  con- 
tinued to  live  with  him,  the  petition  shows 
a  cause  of  action,  or  else  none  ever  did.  Her 
forbearance  and  patience  in  oidnrlng  this 
treatment  la  not  condonation.  Terrell  r. 
Bosrman,  34  La.  Ann.  301. 

The  Judgment  appealed  from  Is  set  aside, 
and  the  case  is  remanded  for  trial  according 
to  law.  Defendant  to  pay  the  costs  of  this 
appeaL 

MONROE,  O.  J.  I  am  of  opinion  that  the 
petition  does  not  sufficiently  put  the  defend- 
ant on  his  defense,  and  that,  as  plaintiff  fail- 
ed to  amend,  the  suit  was  prc^rly  dismissed. 


<188  lA.) 

No.  2168a 

THOMAS  OUSACK  00.  t.  TORD. 

(Supreme  Court  of  Louisiana.    Feb.  21,  1916. 
Rehearing  Denied  March  20,  1916.) 

(SvUaiut  by  E^torial  Btaff.) 

COBPOBATIONB  <S=a657CL)— FOBBiaiT  COBPORA.- 
TIONS— CONTRACTB— VALIDITT. 

Const,  art.  264,  provides  that  no  corporation 
shall  do  business  in  this  state  without  having 
one  or  more  known  places  of  business  and  an  au- 
thorized agent  upon  whom  process  may  be  serv- 
ed. Act  No.  54  of  1904,  8  1,  as  amended  by  Act 
No.  284  of  1908.  aa  amended  and  re-enacted  by 
Act  No.  243  of  1912,  provides  tbat  it  shall  be  the 
duty  of  every  foreign  corporntioo,  except  insur- 
ance companies,  doing  business  in  this  state,  to 
file  a  written  declaration  with  the  secretary  of 
state  setting  forth  its  domicile,  places  of  busi- 
oesa,  and  principal  place  of  business  within  the 
state,  and  the  names  of  its  agents  within  the 
state  upon  whom  process  may  be  served.  Act 
No.  54,  1904,  S  2,  provides  that,  whenever  a  for- 
eign corporation  shall  do  business  of  any  nature 
in  this  state  without  complying  with  the  require- 


menta  of  section  1,  It  may  be  sued  for  any  1 
gal  cause  of  action  In  any  parish  of  the  stnt 
and  that  service  of  process  m  such  suit  may 
made  upon  the  secretary  of  state.  Held,  tb 
these  lows  did  not  nullify  or  render  nnenforc 
able  contracts  mode,  but  merely  imposed  penj 
ties  for  noncompliance  with  the  statute. 

[Ed.  Note. — For  other  cases,  see  Corporatioi 
Cent.  Dig.  6S  2e>40,  2541,  2552,  2554;  Dec.  Di 
^657(1).] 

Certiorari  on  the  relation  of  the  Thomi 
Cusack  Company,  to  review  a  Judgment  re 
dered  for  the  defendant  in  an  action  by  tl 
relator  against  Frank  B.  Ford,  doing  hw 
ness  as  Ford  Brothers.  Judgment  set  asid 
and  case  remanded. 

Arthur  A.  Moreno,  at  New  Orleans,  t 
plaintiff,  nictodore  Ootonio,  of  New  Orleai 
for  defendant. 

PROVOSTY,  J.  Article  264  of  the  Oo 
Btitntlon  reads: 

"No  domestic  or  foreign  corporation  shall  > 
any  business  in  this  state  without  having  one 
more  known  places  of  business  and  an  autbc 
i2ed  agent  or  agents  in  the  state  upon  whom  pi 
cess  may  be  served." 

Act  64,  p.  133,  of  1904,  for  carrying  sa 
article  into  effect,  reads: 

"That  it  sliali  be  the  duty  of  every  foreign  cc 
poration  doing  any  business  in  this  state  to  f 
in  the  office  of  the  secretary  of  state  a  writt< 
declaration  setting  forth  and  containing  t 
place  or  locality  of  its  domicile,  the  place 
places  in  the  state  where  it  Is  doing  bosinei 
and  the  name  of  its  agent  or  agents  or  oth 
officer  in  this  state  upon  whom  process  may 
served. 

"Sec.  2.  Be  it  further  enacted,  etc.,  that  whe 
ever  any  such  corporation  shall  do  any  busine 
of  any  nature  whatever  in  this  state  witho 
having  comolied  with  the  requirements  of  sectii 
1  (one)  of  tnis  act,  it  may  t>e  sued  for  any  k'g 
cause  of  action  in  any  parish  of  the  state  whe 
it  may  do  business,  and  service  of  process  in  flu< 
suit  may  be  made  upon  the  secretary  of  state  t 
same  and  with  the  same  validity  aa  if  such  cc 
poration  bad  been  personally  served." 

Section  1  of  this  act,  as  amraded  by  A 
284,  p.  423,  of  1908,  reads : 

"That  it  ahall  be  the  duty  of  every  forei] 
corporation  doing  husineaa  in  this  state  to  file 
the  office  of  the  secretary  of  state  a  writti 
declaration  setting  forth  and  containing  t: 
place  or  locality  of  its  domicile,  the  place 
places  in  the  state  where  it  is  doing  businet 
the  place  of  its  principal  business  establishmei 
and  the  name  of  its  agent  or  agents  or  other  ol 
cer  in  this  state  upon  whom  process  may 
served,  provided,  that  no  foreign  corporatit 
shall  select  as  its  affent  or  agents  for  servi 
any  person  not  residing  in  a  pariah  where  sn 
corporation  baa  an  established  business  an 
provided  further,  that  service  on  said  age: 
whether  personal  or  domiciliary  shall  coostita 
a  valid  service  on  said  foreign  corporation." 

This  act  was  amended  and  re-enacted  I 
Act  243,  p.  543,  of  1912,  so  as  to  read: 

"That  it  shall  be  the  duty  of  every  foreif 
corporation  other  than  foreign  insurance  comp 
nies  doing  business  in  this  state  to  file  in  tl 
office  of  the  secretary  of  state  a  written  dedar 
tion  setting  forth  and  containing  the  place  i 
locality  of  its  domicile,  the  place  or  places  in  tl 
state  where  it  is  doing  business,  the  place  of  i 
principal  business  establishment,  and  the  oan 
of  its  agent  or  agents  or  other  officer  in  th 
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■tate  npim  whom  procMi  may  be  ssrred,  pzorid- 
ed,  Uiat  no  forelgii  corporation  •hall  select  as  its 
ageot  or  agents  for  serVice  any  person  not  reeicl- 
ing  in  a  pariah  where  said  corporation  has  an 
eetablished  business  and,  provided  farther  that 
■eirice  on  said  agent  whether  personal  or  dom- 
Iciliarr  shall  constitate  a  valid  service  on  said 
foreign  corjwration.  Provided  that  every  foreign 
insnrance  company  doing  bnsinesB  in  this  state' 
afaall  appoint  the  secretary  of  state  its  ogenC 
upon  whom  all  legal  proceBses  shall  be  served, 
and  sudb  service  shall  be  l^al  and  valid,  as 
against  sach  foreign  Insnrance  company." 

The  plaintiff  company  had  not  compiled 
with  these  laws  when  It  made  the  <5ontract 
Bued  on  with  the  defendant  and  when  it 
broDght  this  salt,  and  an  ^ception  was  In- 
terposed to  the  effect  that  by  reason  of  this 
noncompliance  the  contract  was  null  and  did 
not  five  rise  to  a  cause  of  action.  The  ex- 
ceptlcm  was  sustained  by  both  of  the  lower 
courts,  and  the  plaintiff  has  applied  to  this 
court  for  a  review  of  ttie  decision 

It  was  based,  we  are  informed  by  defend- 
ant's brief,  upon  the  decision  of  this  court 
in  the  case  of  Southern  Sawmill  Co.  v.  Amer- 
ican Hardwood  Co.,  115  I*.  237,  38  South. 
977,  112  Am.  St.  -Rep.  267,  and  also  upon 
the  decision  of  the  Supreme  Court  of  the 
United  States  In  the  case  of  Cooper  Mfg. 
Co.  V.  Ferguson,  113  U.  S.  727,  5  Sup.  Ct. 
739,  28  U  Ed,  1137. 

The  former  of  these  cases  involved  simply 
the  question  Of  the  sufficiency  of  citation  of 
a  foreign  corporation,  and  hence  in  its  facts 
bB8  no  analogy  with  the  present  case.  True, 
the  court  said  in  it,  arguendo,  that  articles 
236  and  2G4  of  the  Constitution  were  "Im- 
perntlve,"  and  that  "foreign  corporations 
sh'ould  not  be  permitted  to  carry  on  business 
without  precedent  compliance  with  their  re- 
qolrement";  but  it  also  said  that  "the.  stat- 
ute has  prorlded  the  remedy,  which  we  do 
not  think  we  should  enlarge^" 

The  other  of  these  deciedons  la  directly  in 
point,  for  it  afose  under  a  constitutional  pro- 
vision expressed  in  exactly  the  same  words 
as  the  one  involved  in  this  case,  and  un- 
der a  statute  practically  similar,  though 
■omewliat  stronger  In  its  terms.  Instead  of 
merely  proTlding,  like  the  one  in  this  case, 
that  it  shall  be  the  duty  of  foreign  corpora- 
tions to  eoBUpiy  witti  the  requirements  of 
the  act  before  doing  busin«B,  It  provided 
that  they  shall  do  so  "before  they  are  antbor- 
Ised  or  permitted  to  do  any  business."  The 
oonut  said  that,  if  the  contract  sued  <»i  was 
made  in  vitdatlon  of  a  law  of  the  state,  it 
conid  not  be  enforced;  but  ttiat  what  the 
state  law  Inhibited  was  a  <5cKirse  of  business, 
or  a  contlnnlng  business,  and  not  a  mere 
Isolated  transaction  like  Uie  <me  involTed  in 
the  case. 

But  thla  same  constitutional  prorlsiCHi  ajid 
this  same  statute  came  again  before  the  court 
in  this  same  connection  In  the  case  of  Fritts 
T.  Palmer,  132  U.  S.  282,  10  Sup.  Ct  98, 
88  Ik  Ed.  81T,  and  the  dourt  there  held  the 
sanction  of  these  laws  was  not  the  nullity,  or 


nnniforceaUUty,  of  tbe  contract,  bat  merely 
the  penalties  mentlfmed  in  the  statute;  that 
if  the  statute  had  intended  that  craitracts 
entered  Into  in  the  course  of  Budi  bntdness 
should  be  null,  or  unenforceable.  It  would 
have  said  so. 

This  last  decision  Is,  of  course  c<»itroU- 
Ing.  Tb6  decision  of  the  same  court  in  In- 
teratate  Amusement  Oo.  v.  W.  S.  Albert,  et&, 
230  n.  &  600;  86  Sup.  Ot  168,  00  U  Ed.  — , 
decided  January  1<^  1016,  is  not  In  pcdnt; 
It  being  based  upon  a  statute  oitlrely  dif- 
ferent in  its  terms.  The  only  iMnts  there 
considered  were  as  to  whether  the  plaintiff 
In  error's  business  was  interstate  or  Intra- 
state In  character,  and  whether,  if  the  former, 
the  statute  in  question  was  not  a  violation 
of  the  "due  process  of  law"  and  "equal  pro- 
tectloD  clause"  of  the  fourteenth  amendmait 

The  deddons  of  the  Court  of  Appeal  and 
of  the  district  ccmrt  herein  are  therefore  set 
aside,  and  this  case  Is  remanded  to  be  pro- 
ceeded with  according  to  law;  the  defend- 
ant to  pay  the  costs  of  this  cfenrt  and  of  the 
Court  of  Appeal. 


039  la.) 

No.  208C0. 

THBA^  at  al  T.  VICKSBURO,  a  ft  P. 
RT.  CO. 

(Supreme  Court  of  Louisiana.    Feb.  21,  1916L 
IMiearing  Denied  Mardi  20, 1016.) 

(Bt/Oahut  by  the  Court.) 

Railboaos  ^346(1)  —  Opxbatioh  —  Accx- 
nBirra  at  Ckossinqs— Bobuxit  of  Pboof. 
In  an  action  for  damages  for  tiie  death  of 
a  child  of  tender  age,  who,  white  standing  on 
a  farm  croseing,  was  run  over  and  killed  by  a 
fast  passenger  train,  the  burden  of  proof  is  on 
the  plaintiffs  to  show,  with  legal  certainty,  that 
the  engineer  of  the  train  was  Diligent  In  not 
keeping  a  proper  lookout,  or  In  not  stopping 
the  train  in  time  to  avert  the  injury. 

[Ed.  Note.— For  other  coses,  see  Railroads, 
Cent.  Dig.  {  1117;  Dec.  Dig.  «=>346(1).] 

Appeal  from  Third  Judicial  District  Court, 
Parish  of  Bienville ;  W.  C.  Bamette,  Judge. 

Action  by  T.  O.  Thrash  and  another  against 
the  Vicksburg,  Shreveport  &  Paciflc  Railway 
Company.  From  a  Judgment  for  plaintiffs, 
defendant  appeals.  Reversed,  and  suit  dis- 
missed. 

Stubbs  ft  Theos,  of  Monroe,  for  appellant 
Reynolds  ft  Williams,  of  Arcadia,  and  Wlm- 
berly,  Reeves  ft  Dormon,  of  Shreveport  tot 
appellees. 

LAND,  J.  Plaintiffs,  the  father  and  moth- 
er, sued  for  132,000  dam^^  for  the  deatti 
ot  their  son,  nearly  3%  years  of  age,  who 
on  August  20,  1912,  while  standing  on  the 
railroad  track  at  a  prirate  or  farm  crossing, 
was  killed  by  a  fbst  canmm  boll  passengtt 
train  of  the  deftiidant  omnpany. 

Plaintiffs*  statement  of  the  case  In  tfadr 
brief  is  as  follows: 

"Hie  diild  was  standing  upon  a  pnblie  cross- 
ins,  across  the  railroad  trade  of  the  defendant 
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company,  in  plain  view  for  at  least  1,400  feet,  1 
looking  from  the  east  towards  the  west,  tlie  I 
direction  from  which  the  train  was  coining,  j 

"lJefendant'8  auswer  is  that  the  child  was 
seen  by  the  engineer  immediately  on  rounding 
the  curve,  and  that  tbe  engineer  did  everything 
possible  to  atop  the  train. 

"tVom  the  time  the  engineer  could  see  the 
child  on  the  crossing,  the  train  ran  over  2,000 
feet  before  it  was  brought  to  a  standstill,  ap- 
proximately 1,400  feet  before  it  hit  tbe  child. 
The  child  w^as  knocked  76  feet  down  the  track 
to  one  side." 

"The  maximum  speed  provided  for  thia  train 
nas  32  miles  an  hour.  Between  no  stations 
hud  it  made  more  than  32  miles  an  hour  on  the 
day  of  the  accident  as  shown  by  the  official  re- 
turns of  the  engineer  as  to  the  time  made. 

"Tlie  defendant  further  iilh'gos  that  the  child 
killed  was  suffering  with  hydrocephalus,  and 
that  this  fact  should  mioimize  the  damages,  in 
fact  should  reduce  them  to  an  insigniticant  sum. 

"Upon  these  issues  the  case  was  tried  by  a 
jury  of  competent  men,  residents  of  Bienville 
parish,  La.,  and  a  verdict  rendered  In  favor  of 
plaintiffs  for  $12,500.  The  defendant  appeal- 
ed, and  the  plaintiffs  have  answered  the  appeal 
and  pray  that  the  judgment  be  amended  by  al- 
lowing interest  from  the  date  of  the  judgment." 

Defendant's  statement  of  the  case  In  its 
brief  is  as  follows; 

"During  the  noon  hour  of  August  20,  1912. 
on  a  fair  day,  the  plaintiffs  permitted  their 
afflicted  cliild  3^  years  of  age,  to  wander  onto 
the  track  of  the  defendant  at  this  farm  cross- 
ing. There  was  nO  explanation  of  why  the 
child  was  on  the  tracks,  but  we  assume  that, 
the  house  being  only  a  short  distance  from  the 
railroad,  according  to  the  statement  of  the 
plaintiff  300  steps,  and  the  view  being  obstruct- 
ed by  a  cornfield,  while  the  father  was  resting 
and  the  mother  engaged  with  the  preparation 
of  the  noon  meal,  the  unfortunate  child  wander- 
ed away  without  the  knowledge  of  any  one, 

"Defendant's  heavy  cannon  ball  train,  going 
west  at  the  rale  of  speed  from  40  to  52  miles 
per  hour,  at  a  safe  distance  from  this  farm 
crossing,  gave  the  usual  sigijal  of  its  approach, 
viz.,  four  blasts  of  the  whistle.  There  was  a 
considerable  curve  and  a  long  cut  just  east  of 
the  crossing,  and  from  the  time  that  the  child 
could  be  seen  from  the  engine  cab  it  was  a 
downgrade  of  ^/lo  or  1  per  cent.,  the  maximum 
grade  of  the  railroad,  east  of  the  city  of  Slireve- 
port.  The  engineer  was  keeping  a  sharp  lookout 
for  the  crossing  and  as.  soon  as  the  engine  turn- 
ed the  curve  he  discovered  the  child  standini;  on 
or  near  the  north  rail  of  the  track.  The  train 
was  equipped  with  all  modern  appliances,  aud 
as  soon  as  the  presence  of  the  unfortunate  child 
was  known,  or  could  be  known,  the  engineer 
sounded  his  alarm  whistle,  cut  off  his  steam, 
applied  his  emergency  brakes,  sanded  the  tracks, 
and  continued  to  sound  the  alarm  whistle,  but 
to  no  avail. 

"The  child,  with  his  tender  years  and  physical 
affliction,  never  appreciated  the  danger,  aud 
never  moved.  He  was  struck  by  the  eugine  or 
pilot,  carried  along  tbe  railroad  track  some  30 
or  40  feet,  and  rolled  over  the  embankment; 
the  rear  cars  of  the  train,  notwithstanding  the 
efforts  of  the  engineer,  cleared  the  crossing  he- 
fore  it  was  brought  to  a  standstill. 

"Among  otlier  injuries  received  by  the  child, 
hia  skull  was  crushed,  and  he  was  unconscious 
and  beyond  the  reach  of  pain  from  the  moment 
he  was  struck  until  his  death." 

Counsel  for  the  plaintiffs  state  in  their 
brief: 

"Our  contention  is  that  the  engineer  saw  Iho 
little  boy  and  knew  his  peril  in  ample  liiiie  to 
have  stopped  the  train  before  reacliing  the  rhild, 
and  that  he  negligently  faileil  and  neglected  to 
do  so.    This  point  is  the  real  gist  of  the  case 


and  most  be  determined  f 
ed  from  the  evidence." 

The  jurisdiction  of 
facts  makes  it  our  dut 
diet  an(3  judgment  on 
record. 

Defendant's  statemei 
fair  narration  of  the  a< 
of  the  train  at  the  time 
testimony  shows  that  o 
curve,  he  saw  the  crc 
standing  thereon,  and 
.steam,  applied  the  en: 
sounded  the  alarm  whl 
tlie  tracks.  He  kept  s 
until  within  a  few  feet 
er  moved  from  his  pos 
He  testified  that  at  th. 
he  could  have  stopped 
within  about  1,200  feet 
in  question  his  train  wa 

A  civil  engineer,  witr 
testified  that  the  child 
on  the  cros.«lng  at  a  d 
The  same  witness,  at  t 
ants,  made  an  actual 
a  standing  locomotive, 
crossing  was  not  visit 
tance  than  1,170  feeL 
enough  to  admit  that  dt 
the  rapidly  moving  trai 
might  not  have  been  al 
at  a  distance  of  1,170  f 

The  defendant  compi 
by  C.  C.  Meadows,  oni 
euced  engineers,  to  a; 
train,  which  ran  over 
been  stopped  short  of 
similar  conditions,  dupl 
sible,  Meadows,  as  sooi 
crossing,  shut  oCC  the  e 
emergency  brakes,  but 
the  rear  car  of  the  tn 
length  beyond  the  crof 
of  Meadows  is  coiTobc 
superintendent  of  the 
and  of  another  witness 
the  test. 

The  following  questi( 
Mr.  Meadows: 

"Q.  Now  then  with  a 
weight  of  this,  with  this 
that  grade,  running  say  - 
at  the  top  of  the  grade 
what  distance  is  it  iX'sai 
to  a  standstill?  A.  Som 
400  feet." 

The  same  witness  te 
train,  running  at  30  to 
a  level  track,  could  be 
to  900  feet;  that  tbe 
was  about  the  niaximu 
and  such  a  grade  wouU 
from  200  to  400  feet  ir 

Mr.  Hearu,  the  sui 
that  a  speed  indicator 
him  showed  that,  at  t 
Ing  came  into  view,  tl 
42  miles  an  hour,  and 
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an  hoar  whm  It  readied  tbe  crosBlng.  The 
Intelligence  and  good  faith  of  the  three  wit- 
nesses  are  not  qnestlaaed. 

Four  ragineers  of  long  experience  In  mn- 
ning  passenger  locomotlTefl  corroborate  tbe 
testlawny  of  Meadows  as  to  the  distance  In 
whidk  the  train  coold  have  been  stopped  on 
the  oocaslini  In  qnestlon. 

Stompt,  of  the  Kansas  City  Southern,  said 
within  from  1^  to  1,400  feet,  when  tbe 
speed  was  fzom  40  bo  40  miles  an  hour.  The 
witness  described  several  emergency  stops 
which  he  bad  mad^  and  stated  that  It  would 
take  from  three  to  six  seconds  for  an  ex- 
perienced engineer  to  detect  an  object  on 
the  track  and  to  elfectnally  apply  the  emer- 
gency brakes.  The  witness  farther  stated 
that  if  the  engineer  was  running  45  mllea 
an  hour,  be  would  be  going  at  the  rate  of 
06  feet  per  seccmd,  and  It  would  take  blm 
as  much  as  five  seconds  to  realise  that  It 
was  necessary  to  set  the  brakes  and  to  set 
them.  The  same  witness  testified  that  it 
would  be  impossible  to  Btop  a  train  within 
1,170  feet  under  the  condttirais  under  which 
defendant's  train  was  operated  at  tiie  time 
of  tbe  accident 

WUllB,  of  the  Louisiana  &  Ai^ansas  Rail- 
way ComiMLDy,  related  three  emergency  stops 
he  had  made,  and  stated  that  on  the  occasion 
in  question  a  stop  within  1,170  f^  was  Im- 
possible. This  witness  said: 

"There  is  no  st(q>  that  can  be  figured  with 
mathematical  certainty  until  after  the  stop 
has  b«en  inade,  as  the  value  of  the  coefficient 
friction  is  an  uncertain  quantity,  but  in  the 
ATerage  operating  condition  this  fltop  should  be 
made  in  from  1,360  to  1,600  feet" 

Jordan,  of  tbe  Texas  &  Pacific,  and  Beau, 
of  the  Ixmlslana  Railway  &  Navigation 
Company,  testified  to  the  same  effect 

Pkalntiifs'  counsel  asked  the  engineers 
called  as  witnesses  on  their  side  the  follow- 
ing question: 

"Q.  From  yoor  practical  experience  as  an 
engineer,  in  what  distance  could  a  train  ot  seven 
ears,  running  from  85  to  40  miles  an  hoar,  be 
stopped,  tliat  was  equipped  with  modem  air 
brakes  and  sand,  as  it  comes  to  the  top  of  un 
ascending  grade  3,000  feet  in  length,  by  the  ap- 
plication of  the  emergency  bralce,  tbe  track 
being  dry  and  all  In  first  dass  condition?" 

The  question  was  answered  by  the  respec- 
tive witnesses,  as  follows: 

J.  L.  Dalton:  "380  to  500  feet" 

A.  McDennitt:  "400  to  600." 

T.  P.  Hamilton:  "300  to  450." 

Ll  O.  Clyde:  "SOO  to  450." 

Thornton  Howitt:  "460  to  500." 

Conrtiwy  Brice:  "600  to  600." 

W.  O.  Hanle:  "Within  TOO  feet  easily.** 

It  Is  to  be  noted  that  the  question  calls 
for  an  average  speed  of  S7%  miles  an  boor, 
when  the  direct  testimony  of  the  engineer  in 
cbarge  of  the  tiraln  at  the  time  of  the  acd- 
dmt  cans  for  an  average  of  42)4  miles  an 
boor.  Nor  does  the  questiui  indicate  the 
degree  of  the  descending  grade  from  tbe  top. 

None  of  Qie  aerrm  engineers  except  Kanle 
appear  to  have  been  experienced  in  running 
fast  passenger  trains  or  In  making  emergency 
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stops,  and  in  fact  three  of  them  had  mver 
operated  a  passenger  train. 

PlaintUCs  next  Introduoed  tbe  scientific 
testimony  of  three  witnesses  to  fix  the  dis- 
tance witliln  whldi  the  train  in  question 
conid  have  stopped  on  tbe  occasion  ct  the  ac- 
cident 

BIr.  Atkerson,  professor  of  i^iyslcs  and  elec- 
trical raiglneerlng,  and  dean  of  tbe  College 
of  Ei^ineering,  expressed  the  <q;>lnion  that 
the  train,  at  40  miles  an  hour,  could  have 
been  stopped  within  400  feet,  and  at  46  miles 
an  hour,  within  610  feet  Tbe  witness,  how- 
ever, does  not  explain  the  process  by  which 
be  reached  his  conclusion.  Mr.  Ramsey,  me- 
chanical engineer  and  superintendent  of  rail- 
road tests,  makes  a  dlstlnctloD  between  a 
"high-speed"  brake  and  a  "quick-action" 
bralce,  and  said  that  the  train  In  question  at 
40  miles  an  hour  could  have  been  stopped 
with  "high-speed"  brake  in  480  feet  from 
point  of  application,  and  with  "quick-ac- 
tion" brake  in  600  feet  This  witness  stated 
that  he  had  never  worked  as  a  locomotive  en- 
gineer on  any  railroad. 

Mr.  Ramsey,  and  we  presume,  Mr.  Atker- 
son  also,  figured  from  the  "point  of  applica- 
tion," and  did  not  include  the  distance  trav- 
ersed by  the  locomotive  between  the  moment 
of  tbe  discovery  of  the  object  on  the  track 
and  the  application  of  the  brakes.  In  tbe 
case  at  bar  such  distance  may  have  been 
more  than  300  feet 

Mr.  Frank  Bogart,  superintendent  mechani- 
cal engineering  course,  at  Louisiana  InduB- 
trial  Institute,  Ruston,  lia.,  In  answer  to  a 
question  similar  to  the  one  propounded  to 
Mr.  Ramsey,  said  that  at  40  miles  an  hour 
the  train  could  have  t>een  stopped  within 
197  9^/ioo  feet  and  at  45  miles  an  hour, 
within  250  »/ioo  feet  and  at  50  miles  an 
hour,  wltbln  309  feet 

This  radical  disagreement  among  the 
scientists  Impairs  the  force  and  effect  tit 
their  testimony. 

The  question  before  the  court  is  not  one  of 
science  or  mathematics,  but  whether  Wattb, 
the  engineer  of  the  defendant,  was  guilt?  of 
fiegligence  in  the  operation  of  the  train  on 
the  occaEdon  in  quesOon.. 

Watts*  testimony  relieves  him  of  the  Impu- 
tation of  neglect,  and  tbe  truth  of  his  testi- 
mony Is  confirmed  by  the  subsequent  careful 
teat  made  by  Bnginem  Meadows  under  tbe 
direct  siqiervlaluL  of  Mr.  Heam,  tbe  super- 
intendent of  tbe  company.  Tbe  oorrectness 
of  tbe  test  Is  supported  the  positive  tes- 
timony of  four  engineers  of  long  experience 
in  the  passenger  service,  which  Is  contro- 
verted by  only  one  engliwer  of  like  experi- 
ence. 

In  Manning  v.  New  Orleans  Great  Northern 
By.  Co.,  135  La.  lit  64  Sooth.  826,  a  freight 
train,  speeding  at  the  rate  of  20  or  25  miles 
an  hour,  ran  over  and  killed  a  chUd,  26 
monttis  old,  who  was  asleep  tm  the  track  b^ 
tween  the  ties.   In  that  cas^  the  engineer 
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which  t  tsaggest  yon  let  me  inspect  before  Its 
final  execatlcm. 

"If  this  is  satlafactory  to  yoa,  kindly  so  indi- 
cate by  tdgning  both  of  tbfise  and  returning  them 
to  me.  1  will  then  present  tbem  to  him  for 
rignature  when  they  will  constitute  a  prellmi- 
nary  contract  to  be  replaced  by  one  to  be  drawn 
after  his  taking  bold  in  N.  O. 

'*Very  truly  jours,  _  _  _  . 

"[Signed]  H.  D.  HamllttHi. 
**I  agree  to  the  foregoing,  _ 

"[Signed]   Chas.  O.  Titcomb. 
"[Signed]   Bernard  Lurie. 
**In  preaenee  of  _ 
"tSigned]  Walter  Halllday." 

The  plaintiff  alleged  that  the  written  agree- 
ment or  contract  of  employment  was  to  be 
ampllfled  by  another  contract  to  be  entered 
Into  between  him  and  the  defendant  after 
the  plaintiff  reported  for  work  In  New  Or- 
leans, which  was  to  replace  the  contract  of 
employment  dated  In  New  Xork,  August  26, 
1912.  He  alleged  that  the  defendant  paid 
bis  traveling  expenses  to  New  Orleans,  and 
that  he  reported  for  work  on  the  17th  of  Sep- 
tember, 1912 ;  that  on  the  foliowing  day  the 
defendant  had  his  attorneys  to  prepare  a 
"substituting  contract,"  which  plaintiff  was 
willing  and  ready  to  sign,  but  that  the  de- 
fendant put  off  signing  It,  on  various  pre- 
texts, and  finally,  on  the  20th  of  November, 
1912,  discharged  plaintiff  from  his  employ- 
ment, without  any  good  or  valid  reason  or 
cause.  He.  alleged  that  he  was  employed  for 
a  year,  at  the  rate  of  $200  a  month ;  that  It 
was  the  custom  of  the  defendant  to  pay 
plaintiff  on  the  1st  and  15th  of  each  month ; 
and  that  he  was  paid  up  to  the  16th  of  No- 
vember, 1912,  $386.86.  He  alleged  that  he 
was  a  practical  printer  of  many  years'  ex- 
perience, that  he  was  competent  to  perform 
the  duties  for  which  he  was  employed,  and 
gave  hla  employer  no  serious  cause  for  com- 
plaint 

Before  answering  the  petition,  the  defend- 
ant filed  an  exception,  alleging  that  the  pe- 
tition was  vague  and  indefinite,  and  did  not 
disclose  a  cause  of  action.  The  exception  of 
vagueness  was  overruled,  and  the  exception 
of  no  cause  of  action  was  referred  to  the 
merits,  to  -whldh  rulings  the  defendant  re- 
served bills  of  exception ;  and,  with  reserva- 
tion of  his  exceptions,  he  answered  the  pe- 
tition. The  pleadings  were  filed  before  the 
passage  of  the  act  No.  1S7  of  1912,  requir- 
ing ea<^  allegation  of  a  petition  to  be  set 
forth  in  a  separate  paragraph  and  reaulrlng 
the  defendant  to  admit  or  deny  each  allega- 
tion separately ;  and  the  pleadings  were  not 
drafted  In  that  form. 

The  defendant  denied  generally  all  of  the 
allegations  of  the  petition.  He  averred  that, 
as  the  written  agreement  sued  on  was  only 
a  preliminary  agreement,  contemplating  the 
■^Ing  of  a  contract  of  employment,  which 
was  never  signed,  there  was  no  contract  of 
employment  He  averred  that  he  had  the 
right  to  refuse  to  sign  a  contract  of  employ- 
moit;  that  he  dlsiAarged  the  plalntlfC  for 
cause,  as  be  bad  a  right  to  do,  with  or  wltb- 


out  a  contract;  and  that.  If  he  had  signed 
the  contract  contemplated,  he  would  have 
had  the  right  to  discharge  the  plaintiff,  un- 
der the  terms  and  conditions  of  the  contract 
He  alleged  that,  when  he  dlschai^^ed  the 
plaintiff,  he  offered  to  pay  him  for  the  5  days 
he  had  worked,  and  was  yet  willing  and 
ready  to  pay  him ;  but  defendant  denied  the 
plaintiffs  right  to  recover  it  in  this  suit  on 
an  alleged  contract  After  having  filed  the 
answer,  the  defmdant  filed  what  he  called 
a  peremptory  exception,  alleging  that  the 
suit  was  premature  and  should  be  dismiss- 
ed. This  plea  was  overruled. 

On  the  trial,  the  document  annexed  to  the 
petition  was  produced  and  the  signatures 
were  proven  by  the  plaintiff,  who  was  the 
first  witness  In  the  case.  He  then  testified 
that  he  was  a  practical  printer  of  more  than 
25  years*  experience;  that  he  came  to  New 
Orleans  and  commenced  working  for  the  do- 
fendant  under  the  contract  of  employment 
on  the  17th  of  September,  1912,  and  was  dis- 
charged on  the  20th  of  November  of  that 
year ;  that  he  had  been  paid  on  the  1st  and 
ICth  of  each  month,  to  and  inclttdlng  the 
15th  day  of  the  month  In  which  he  was  dis- 
charged. He  testified  that  he  was  discharg- 
ed by  a  Mr.  Bayhl ;  that  he  (plaintiff)  had  a 
conversation  with  the  deCendant  the  next 
day,  and  the  latter  gave  no  reason  for  the 
dlsciiarge,  merely  saying  that  "what  Mr.  Bay- 
hl said  went"  Continuing  to  answer  the 
questions  pvoponnded  by  his  attorney,  the 
plaintiff  then  testified  that  no  objection  had 
been  made  to  the  services  be  had  rendered, 
and  that  the  defendant  bad  not  given  anj 
reason  at  all  for  discharging  him.  His  at- 
torn^ then  asked  him: 

"Had  there  been  aoytblng  happening  daring 
the  coarse  of  your  employment  tnat  woald  gtve 
Mr.  Titcomb  a  reason  to  discharge  yon?" 

To  which  the  plaintiff  answered: 

"Nothing  serious." 

Considering  some  exidanatlon  necessary, 
the  attorney  then  asked : 
"Well,  what  did  happen  after  yon  came  dom 

here?" 

To  which  he  replied: 

"After  I  came  down  here,  we  occaaionally  had 
a  little  talk  about  some  spelling,  the  way  things 
should  be  spelled  in  the  office.   •   •   •  " 

Here  the  defendant's  counsel  interrupted 
the  answer,  by  objecting  to  the  testimony  as 
being  Irrelevant,  unless  the  plaintiff  assign- 
ed that  (presumably  meaning  the  complaint 
about  the  spelling)  as  a  reason  for  his  dis- 
charge. The  court  sustained  the  objectimi, 
on  the  ground  that  the  defendant  had  not,  in 
his  answer,  set  forth  any  reason  for  the  dis- 
charge. Observing  that  the  defendant's  ob- 
jection had  operated  like  a  boomerang,  the 
plaintiff's  counsel  acquiesced,  with  the  re- 
mark that  he  considered  hts  honor's  ruling 
very  good.  The  plaintiff  then  testified  that 
he  had  been  willing  and  ready  at  all  times 
to  sign  the  contract  referred  to  In  the  pre- 
limlnary  agreement,  and  had  asked  the  de- 
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fendant  to  sign  it  He  produced  the  unsign- 
ed document,  which  he  said  bad  been  pre- 
pared by  the  defendant's  attorneys,  and  It 
was  filed  In  evidence,  over  the  objection  of 
the  defendant's  counsel.  The  ijAalntlffs  coun- 
sel announced  that  he  liad  completed  the  of- 
fering of  his  evidence,  and  the  defendant's 
counsel  then  proceeded  to  croBS-ezamlne  the 
plaintiff.  When  the  defendant's  counsel 
sought  to  hare  the  plaintiff  contradict  hla 
statement,  that  his  discharge  was  "without 
any  serious  ground  of  complaint,"  by  ex- 
amining him  as  to  his  competency  to  do  the 
work  of  a  foreman  of  a  printing  establish- 
ment, the  plaintiff's  counsel  urged  the  objec- 
tion that  the  defendant  bad  not  alleged  that 
he  had  discharged  the  plaintiff  for  incom- 
petency. The  objection  was  sustained,  and, 
after  the  cross-examlnatiwi  had  gone  as  far 
as  the  court's  ruling  would  permit,  the  trial 
was  continued  from  the  27th  of  March  to 
the  10th  of  April.  On  the  7th  of  April,  the 
defendant  filed  a  supplemental  answer,  al- 
leging that  the  plaintiff  was  utterly  Incompe- 
tent and  had  been  guilty  of  insubordination. 
Judge  Ellis,  acting  for  Judge  King,  who  was 
absent  on  leave,  ordered  the  supplemental 
answer  filed.  The  trial  of  the  case  was  not 
resumed  until  the  24tb  of  AprlL  The  de- 
fendant then  offered  testimony  to  prove  the 
alleged  Incompetency  of  the  plaintiff,  which 
was  again  objected  to  by  the  plaintUTa  coun- 
sel. When  his  attention  was  called  to  the 
supplemental  answer,  plaintiff's  counsel  ob- 
jected to  its  allowance,  on  the  ground  that 
It  was  filed  too  late.  To  which  the  Judge, 
addressing  the  defendant's  counsel,  respond- 
ed: 

"I  think  you  are  wrong,  Mr.  WrigbL  I  ahall 
ovemde  it" 

Ofdnlon. 

[1,2]  There  Is  no  merit  in  the  appellee's 
o(HitaitlCHi  that  the  defendant's  plea,  that  the 
plaintiffs  suit  was  premature,  was  an  ac- 
knowledgment of  the  debt  sued  for.  The  de- 
fendant bad  admowledged.  In  bis  answer, 
that  he  owed  the  plaintiff  for  6  days*  work. 
The  plea  ot  prematurity  might  have  referred 
to  the  demand  for  that  amount  This  ex- 
ception, however,  was  properly  overmled, 
because  it  was  a  dilatory  exception,  and  sutA 
exceptions  cannot  be  considered  if  filed  after 
the  exceptor  has  answered  the  petition.  C 
P.  333;  Pecquet  v.  Fecquefs  Executor,  17 
La.  Ann.  2(H;  Wilts  r.  Homes,  18  Ia.  Ann. 
187 ;  Penniston  v.  Jefferson,  18  La.  Ann.  168 ; 
Mortee  v.  Edwards,  20  Ia.  Ann.  237 ;  Meaux 
V.  Plttman,  36  La.  Ann.  860. 

[1]  The  exception  tluit  the  petition  was 
vague  and  Indefinite  and  did  not  disclose  a 
cause  of  action  should  have  been  overruled. 
The  allegations  of  the  petition  are  not  vague 
or  Indefinite.  The  plaintiff  disclosed  a  cause 
of  action  by  his  allegations:  That  be  was 
employed  for  the  term  of  one  year,  at  a 
salary  of  $200  a  month ;  that  it  was  the  cus- 
tom €t  the  defendant  to  pay  on  the  Ist  and 


16th  of  each  month;  tliat  the  employment 
commenced  on  the  17th  of  September ;  and 
that  he  (plaintiff)  was  discharged  on  the  20th 
of  November,  without  any  serious  ground 
of  complaint  or,  quoting  the  allegation, 
"without  any  good  and  valid  reason  or 
cause."  If  these  allegations  are  true,  tbe 
plaintiff  is  entitled  to  a  judgment  for  some 
amount  It  may  be  for  only  the  6  days* 
work  which  he  had  performed  and  for  wtilcti 
he  was  not  paid  when  he  was  dischai^ed ; 
or  it  may  be  for  the  remaining  15  days  in  tlie 
month  of  November,  or  for  a  month  com- 
mencing on  the  15th  of  November.  These  are 
questions  to  be  determined  after  a  trial  of  the 
case  on  its  merits.  The  appellant  contends 
that  the  document  annexed  to  and  made  a 
part  of  the  plaintiff's  petition  discloses  tbat 
it  was  only  a  preliminary  or  tentative  agree- 
ment showing  that  the  parties  contemplated 
signing  a  contract  of  employment,  and,  that, 
in  the  absence  of  the  contemplated  written 
contract  there  was  no  contract  at  alL  In 
support  of  this  contentioQ,  be  refers  us  to 
the  decisions  In  Des  Boulets  v.  Gravler,  1 
Mart  (N.  S.)  420,  Blocker  v.  Tillman,  4  I^a. 
77,  Laronssinl  v.  Werleln,  48  La.  Ann.  13, 
18  South.  704,  and  Canal  Ca  v.  Bni^,  106 
La.  310,  30  South.  863. 

If  the  parties  failed  to  agree  upon  the 
terms  of  the  contract  contemplated  in  their 
tentative  or  preliminary  agreement  they 
cuuld  not  be  compelled  to  ^^ree.  But  if,  aa 
is  alleged  by  the  plaintiff,  the  defendant  had 
bis  own  attorneys  to  prepare  a  substltutlns 
contract  which  suited  the  defendant  and  waa 
submitted  to  and  agreed  to  by  the  plalntiflF, 
and  If  the  defendant  thereafter,  as  plaintiff 
alleges,  "put  off  signing  it  on  various  pre- 
texts" (which  we  understand  to  mean  with- 
out good  reason),  "and  finally,  on  the  20tli 
of  November,  1012,  discharged  plaintiff  from 
his  employment  witJumt  sny  good  or  valid 
reason  or  cause,"  the  plaintiff  has  a  cause 
of  action  under  the  terms  of  artide  2740  of 
the  Bevlsed  Civil  Code.  Onr  opinion,  there- 
fore, Is  that  the  allegatlcais  ot  the  petition 
and  the  document  annexed  thereto  and  made 
part  thereof  do  disclose  a  cause  of  action, 
and  that  the  ^ceptlon  of  no  cause  ot  action 
should  have  been  overruled. 

[4-1]  After  a  careful  consideratlcm  of  the 
ruling,  excluding  the  evidence  (^ered  by  the 
defendant  to  contradict  the  allegation  and 
the  testimony  of  the  plaintiff,  that  his  dis- 
charge was,  in  the  language  ot  the  Code, 
"without  any  serious  ground  of  comidaint," 
-or,  in  ttio  language  of  the  petition,  "with- 
out any  good  and  valid  reason  or  cause,** 
we  are  of  the  opinion  that  the  court  erred. 
The  ruling  was  based  npon  the  pnqwsltion 
that  the  d^endant  in  his  answer,  should 
have  informed  the  plaintiff  of  the  particular 
ground  or  grounds  of  complaint  or  cause  or 
causes  for  Ids  discharge.  The  defense  was 
conddered  a  Q)edal  defense,  like  the  plea 
of  contributory  negligence  in  an  action  for 
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damages  arising  ez  delicto.  We  do  not  con- 
car  In  that  view.  In  ordw  to  set  forth  a 
cause  of  action,  It  was  necessary  for  the 
plaintiff  to  allege  In  his  petition,  as  he  did 
allege  sabstantlaUy,  and,  In  order  to  obtain 
Judgment  for  the  oneamed  salary,  it  was 
necessary  for  him  to  prove,  as  he  testified 
aubstantlally,  that  bis  discharge  was  without 
any  serious  ground  for  complaint  on  tlie  part 
of  his  employer.  Whatever  facts  must  be 
proven  to  maintain  a  suit  upon  its  merits 
must  be  alleged  to  set  forth  a  cause  of  ac- 
tion, even  though  the  allegations  be  of  a 
negative  character.  Succession  of  Berber, 
117  La.  239,  41  South.  559 ;  Backbum  v.  La. 
By.  A  Nav.  Co.,  128  La.  327,  64  South.  865; 
Vinton  Oil  &  Sulphur  Co.  v.  Gray,  135  La. 
1066,  66  South.  357. 

The  plaintiff  is  demanding  a  Judgment  for 
a  sum  of  money,  for  which  he  gave  no  con- 
sideration whatever,  only  by  virtue  of  the 
provisions  of  the  Civil  Code.  Article  2749, 
R.  0.  C,  provides: 

*'If,  without  any  serious  ground  of  complaint, 
a  man  should  send  away  a  laborer  whose  services 
be  has  hired  for  a  certain  time,  before  that 
time  has  expired,  he  shall  be  bound  to  pay 
to  mch  laborw  ^e  whole  of  the  salaries  whiw 
he  woidd  have  been  entitled  to  receive,  had  the 
fuC  term  of  his  services  arrived." 

To  deny  an  all^tlon  which,  by  the  terms 
of  the  statute,  the  plaintiff  is  compelled  to 
make  and  sustain  with  his  proof,  cannot  be 
considered  a  special  defense.  Undoubtedly, 
it  would  be  only  a  fair  and  reasonable  re- 
quirement for  the  trial  judge  to  compel  Uie 
defradant,  in  a  suit  like  this,  to  specif  the 
ground  or  grounds  of  complaint  or  cause  or 
causes  of  the  discharge,  if  the  plaintiff  should 
require  such  particulars  in  the  defendant's 
pleading,  before  going  to  trial.  In  this  case, 
no  sudi  demand  was  made  by  the  plaintiff 
t>efore  the  trial  commenced.  And,  when  the 
defendant  supplemented  his  answer,  by  stat- 
ing the  grounds  of  complaint  or  causes  for 
the  discharge,  the  plaintiff  objected  to  its 
consideration.  In  a  case  like  this,  It  might 
well  be  presumed  that  the  discharged  em- 
ploy6  was  aware  of  the  grounds  of  complaint 
or  cause  of  his  discharge.  In  this  imrticular 
case,  however,  the  plaintiff  produced  the  un- 
signed contract  of  employment,  which  he 
testified  he  had  had  in  bis  pocket  for  quite 
a  long  time,  to  the  terms  and  conditions  of 
which  he  sought  to  hold  the  defendant  The 
causes  mentioned  In  the  contract,  for  which 
the  plaintiff  might  have  been  "summarily 
disdiarged,"  are  "insubordination,  intemper- 
ance and  incompetency."  If  the  plaintiff 
deemed  it  necessary  or  Important  for  him 
to  know  whether  the  cause  of  his  discharge, 
or  ground  of  complaint,  was  Insubordination, 
intemperance,  or  Incompetent^,  or  all  of 
them,  or  some  other  complaint,  his  remedy 
was  to  demand  that  the  defendant  be  more 
specific  in  his  pleading. 

For  the  reasons  assigned,  the  Judgment  ap- 


pealed from  Is  annulled  and  set  aside,  and  It 
Is  ordered  that  this  case  be  remanded  to  the 
dvil  district  court  for  a  full  trial  In  accord- 
ance with  the  views  herein  expressed,  and 
particularly  to  hear  evidence  on  the  Question 
of  the  alleged  Incompetency  and  Insubordina- 
tion, under  the  all^tlons  of  the  supplem^ 
tal  answer, 

(139  La.)  — 
No.  20213. 

STATE)  ex  rel  ALBKIOrrON  T.  GRACE, 
Raster. 

(Supreme  Court  of  Louisiana.    Oct.  18,  1915. 
On  Behearing,  Uarch  20,  1916.) 

(BylMua  by  the  Court.) 

1.  BfANDAinrs  ^»ie8(4)  —  PBOCEntraB  —  Evi- 

UENCB. 

Where,  in  a  proceeding  by  mandamus  to 
compel  the  register  of  the  State  Land  Office  to 
ren^rnise  and  relocate  land  warrants,  issued  fn 
1S60,  or  "refund"  warrants  in  lieu  thereof,  to  an 
allegred  assignee  of  the  heirs  of  the  original  pur- 
chaser, alleged  to  be  deceased,  there  is  no  proof 
of  heirship,  or  of  the  existence,  or  devolution, 
of  the  warrants,  at  the  death  of  the  purdiaser, 
and  the  warrants  are  neither  produced  nor  ac- 
counted for,  the  proceeding  is  properly  dla- 
missed. 

[Ed.  Note. — For  other  cases,  see  Uandamus, 
Cent  Dig.  {  374;  Dec.  Dig.  «s»168<4).] 

On  Rehearing. 

2.  Manoahus  9=>168(2)  —  Pbocedube  —  Bun- 
nsN  OF  Proof. 

The  heirship  of  relator's  vendors  being  a 
necessary  link  in  his  chain  of  title  to  the  land 
warrants  in  dispute,  the  burden  Is  on  him  to 
prove  with  legal  certainty  that  his  vMidors  are 
the  sole  heirs  of  the  original  holders  of  the  war-' 
rants. 

[Ed.  Note.— For  odier  eases,  see  Mandamus, 
Cent  Dig.  I  872;  Dec.  Dig.  «»168(2).] 

a  Appeal  and  Ehtaos  «s»1168  —  DnxxicniA- 

TION— DlSiaSSAIr— iHVOLUlTTAVr  NOHSUZT— 

GaonNns. 

A  judgment  of  nonsnlt  should  he  entered, 
where  It  is  probable  that  material  evidence,  not 
adduced  on  the  trial,  may  faereaftn  be  procvred. 

[Ed.  Note.— For  other  case&  see  Appeal  and 
Error,  Cent  Dig.  SS  4507-4512;  Dec.  Dig.  «S=» 
1163.] 

Appeal  from  Twenty-Second  Judicial  Dis- 
trict Court,  Parish  of  Bast  Baton  Rouge;  H. 
F.  Brunot,  Judge. 

Mandamus  by  the  State,  on  the  relation  of 
Alvln  R.  Albritton,  against  Fred  J.  Grace, 
Register.  From  a  Judgment  for  defendant, 
relator  appeals.  Judgment  ammded,  and 
suit  dismissed. 

W.  Oarmth  Jonea,  Alvin  R.  Albritton,  and 
Justin  G.  Dasplt,  all  of  Baton  Bouge,  for 
app^ant  R.  G.  Pleasant,  Att^.  Gea.  (G.  A. 
Gondran.  of  New  Orleans,  of  coiinael),  for 

appellee. 

Statement  of  the  Case. 

MONROE,  O.  J.  Relator  has  appealed 
from  a  Judgment  rejecting  his  application 
for  a  writ  of  mandamus,  directing  the  regis- 
ter of  the  State  Land  Office  to  locate  cer- 
tain land  warrants,  or  issue  other  warrants 
"In  lieu"  thereof,  and  locate  the  same  on 
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land  coiutltTittDg  tile  bed  of  DoM  Lake,  In 
tb»  parlab  ot  De  Soto. 
Paragraph  8  ot  the  petition  reads: 

"Topr  relator  sliowa  that  he  Is  the  true  and 
lawfuj  owner  of  the  following  described  swamp 
land  warrants,  or  certificates,  iMued,  under  au- 
tboritT  of  Act  247  of  1855,  by  the  State  of 
Loatsiana.  to  John  Laidlaw.  and  located,  the 
said  Laidlaw,  on  Joly  2,  1860,  on  lands,  the 
title  to  which  was  nerer  vested  In  tiw  state  of 
Tx>uiai8Da,  to  wit : 

"Warrant  No.  8»22  N.  S.  H.  for  12&50  acres. 

"Warrant  No.  S9S4  N.  S.  H.  for  142,16  acres. 

"Warrant  No.  8ft30  N.  S.  H.  for  271.23  acres. 

"Warrant  No.  8934  N.  S.  H.  for  23T.60  acres. 

"Makinj)  a  total  of  77».39  acrw." 

Paragniph  8  of  the  answer  reads: 
■^fendant  denies  that  relator  is  the  trae  and 
lawTol  owner  of  the  warrants  described  in  par- 
agraph 8  of  relator's  petition,  issued,  under 
authority  of  Act  No.  247  of  1856,  by  the  state 
of  Ix>uidane,  to  John  Laidlaw,  but  admits  that 
■aid  warrants  were  located  by  the  said  Laid- 
law as  averred  in  said  jtarasraph  &" 

Opinion. 

[1]  Wfl  find  In  the  record  what  porports  to 
be  a  copy  of  an  act  of  procnratl<ni,  ezecnt- 
ed  by  Mrs.  Alexins  Bryan  Laycock,  author- 
ized by  her  husband,  Im.  L.  Laycock,  before  a 
notary  puUlc  in  Victoria  county,  Tex.,  which 
names  Alexander  D.  Bry&n  as  attorney  In 
flict  of  Mrs.  Laycock,  for,  and  In  her  name 
and  stead,  to  grant,  bargain,  and  sell  unto 
AlTin  R  Albritton,  or  any  other  person,  the 
"following  described  property,  to  wit,  a  cer- 
tain lot  of  state  land  warrants,  Issued  by  the 
state  of  Louisiana  to  John  Laidlaw  and  to 
the  widow  and  heira  of  John  Laidlaw." 

The  instrument  contains  the  recital  that 
Mrs.  Laycock,  Eliza  L.  Laidlaw,  and  Alexan- 
der D.  Bryan  "are  the  sole  and  only  helis  of 
the  late  John  Laidlaw  and  his  widow" ;  but, 
there  is  no  further  description  of  the  war- 
rants which  Alexander  D.  Bryan  Is  thus  au- 
thorized to  sell,  nor  is  there  any  stronger 
eTidence  in  tue  record  than  the  ex  parte  and 
unsworn  statement,  thus  made,  that  the  per- 
sons BO  named  are  the  heirs,  and  the  only 
heirs,  of  John  Laidlaw  and  his  wife,  nor 
any  statement  whatever,  sworn  or  unsworn, 
that  John  Laidlaw  and  his  wife  owned  any 
land  warrants,  when  they,  be,  or  she,  died,  or 
that  their  heirs  ever  came  into  possession  of 
such  warrants;  and  no  such  warrants  were 
offered  In  evidence,  or  are  to  be  found  In 
the  record,  nor  Is  their  absence  in  any  man- 
ner accounted  for.  There  la  another  Instru- 
ment copied  In  the  record,  purporting  to 
have  been  executed  by  Alexander  D.  Bryan, 
for  htmaeif  and  Mrs.  Laycock,  and  by  Ellsa 
L  Laidlaw,  a  feme  sole,  which  also  declares 
that  the  appearers  are  the  heirs  of  John 
Laidlaw  and  his  wife,  and,  further,  that  they 
sell  and  convey  the  warrants  described  In  the 
petition  to  the  relator,  but  there  is,  still,  no 
proof  of  heirship,  or  of  the  ezlst^ce  or 
devolution  of  the  warrants,  upon  the  death 
of  the  original  owner.  We  conclude,  then, 
after  having  spent  some  time  In  the  Investi- 


gation of  the  varioos  Issues  Omt  have  been 
raised  in  the  case,  that  relator  must  neces- 
sarily go  out  of  court  by  reason  of  his  fail- 
ure to  show  that  the  warrants  upon  which 
he  sues  were  owned  by  the  original  pnrdiaser 
at  the  time  of  his  death,  and  devolved  upon 
his  heirs ;  that  his  (relator's)  immediate  au- 
thors are  the  heirs  of  the  original  purchaser; 
or  that  the  warrants  were  ever  In  their  pos- 
session, or  ever  came  Into  his  (relator^)  pos- 
session. 

The  Judgment  appealed  from  is  therefore 
affirmed  at  the  cost  of  the  relator. 

On  Reheating. 

LAND,  X  The  answer  denied  that  the  re- 
lator was  the  owner  of  the  warrants  located 
by  John  Laidlaw,  and  that  the  rector  was 
the  heir  or  the  legal  representative  of  the 
said  Laidlaw. 

[t]  On  the  trial,  the  relator  c^ered  in 
evidence  a  certain  instrument  signed  by  cer- 
tain persons,  claiming  to  be  the  sole  heirs  of 
John  Laidlaw,  purporting  to  sell,  convey,  and 
assign  the  said  warrants  to  the  relator.  But 
the  relatw  adduced  no  evidence  to  prove 
that  his  vendors  were  the  heirs  of  said  Laid- 
law. The  warrants  were  located  by  John 
Laidlaw  in  July,  1860.  The  right  to  relocate 
the  wairants  vested  In  his  succession.  The 
evidence  does  not  show  when  John  Laidlaw 
died,  or  who  were  hla  legal  belra,  sncceaaora, 
or  legal  representatives. 

[S]  The  relator,  In  his  petition,  claims 
ownership  of  the  original  warrants,  bat  does 
not  disclose  tbtt  origin  ot  his  title.  Aa  land 
warrants  are  not  negotiable  Instmmaits  In 
favor  of  bearer,  relator's  poasesBlmi  of  them 
is  no  evidence  of  legal  title.  Aa  to  the  as- 
signment of  the  warrants,  the  heirBh^  of 
relator's  vendors  being  a  necessary  link  in 
his  chain  of  title  should  have  been  inoren 
with  legal  certainty.  Solarl  t.  Barraa,  4S 
La.  Ann.  1132,  13  South.  627.  As  the  defect 
In  the  evidence  may  hereafter  be  aapplied, 
we  think  that  the  Jmlgment  should  be  raw  (tf 
nonsuit. 

It  is  therefore  ordered  that  oar  former 
decree  her^  be  reCormed  so  u  to  read: 
The  ja^ment  appealed  from  Is  amended  so 
as  to  dismiss  this  suit  aa  hi  case  ot  mmsnit, 
and  as  thus  amended  la  affirmed;  cost  of  ap- 
peal to  be  paid  by  plaintiff  and  appellant 

PROVOSTY,  J.,  ncnaed. 


Na  20404. 
OUSSON  V.  BltiOIO  et  aL 
(Supreme  Court  of  Louisiana.   March  6,  Vtl6.) 

(fiylla&M  by  the  Court.) 

1.  BxuoYAL  or  MnnioxPAi.  OmcsBa— Coivffn- 
TunoNAi.  FaoviBioif . 

Under  article  222  of  the  Oonstltution,  dis- 
trict attorneys  are  required  to  institnte  suits 
for  the  removal  of  municipal  and  other  officers 
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"on  the  written  nqnest  and  information  of 
twenty-five  resident  citizens  and  taxpayerH," 
-who  are  eiven  the  right  to  appeal  both  <m  the 
law  aod  the  facts,  and  who  In  case  of  the  acquit* 
tnl  of  the  officer  are  made  liable  in  soUdo  fcnr 
all  coats  of  the  suit 

2.  MAUCIOU8  Pbosboutxon  «s»47— AcnoH— 
Pleading. 

A  petition  allefflnir  that  the  plaintiff,  a  may- 
or of  a  certain  town,  had  been  prosecuted  under 
article  222  of  the  Constitution  on  the  written  re- 
Quest  and  information  of  the  defendants,  and 
tnat.  pending  the  trial,  after  the  introduction 
of  evidence,  the  suit  had  been  diacontinued  on 
the  motion  of  the  district  attorney,  that  the 
charges  of  malfeasance,  misfeasance,  corruption, 
etc.,  made  by  the  defendants  In  their  written 
rmaest  or  petition  to  the  district  attorney  were 
false  and  untrue,  and  were  made  by  them  with- 
out probable  cause,  and  with  the  maUdous  in- 
tent to  destroy  plaintiffs  reputation  as  an  offi- 
cer, and  as  a  man  and  dtixeii,  disdoses  a  canae 
of  action, 

[Ed.  Note.— For  other  cases,  see  Maliciooa 
Prosecution,  GenL  ZMg.  ^91,W,9&;  Dec.  Dig. 

8.  LilBIL  AND  SUNDKS  «S>38(1)— UaUCZOITB 

PBOSsctmoif  «s»60— Fbitilbqed  Oomnrin- 

OATton»— PuADino. 

In  this  state  a  libelous  alleRatltm  is  not 
privileged  unless  founded  on  probable  cause.  In 
a  BOit  for  damages  for  a  malicious  prosecutioo 
the  plaintiff  is  not  regnired  to  allege  spedally 
that  the  defendants  knew  that  the  charges  made 
by  them  were  false.  It  suffices  for  the  plain- 
tiff to  allwe  that  the  charges  are  false,  made  in 
malice,  and  without  i^obaue  canse. 

[Ed.  Note.— For  other  cases,  see  Ubd  and 
Slander.  Cent.  IMg,  «  117. 128:  I>ea  Dig. 
SS(1):  MallcioDs  PrMeention,  Cent  Dig.  |  07; 
Dec  Dig.  «=»50.] 

4.  M\LiciouB  PBOSBOunoN  *»35(1)— Right 
OF  Action— Tbbmiwation  of  Pbosbcution. 
The  dismissal  or  diacontlnnance  by  the  state 
of  an  impeachment  suit  during  the  trial  tiienof 

Is  a  tennination  of  the  prosecution. 

[Ed.  Note.— For  other  cases,  see  Malldous 
Prosecution,  Cent  Dig.  St  71-76;  Dec.  Dig.  <S=o 
85a).l 

(Additional  SvHatm*  hy  Bditorial  8tuf.) 

0.  Malicious  Pbosbcotxok  «s920— "Pboba- 

BLE  Causx." 

The  term  "probable  cause,"  as  used  with 
reference  to  an  action  for  maUciovs  im>seeation, 
means  a  reasonable  ground  of  suspicion,  sup- 
ported by  circumstances  sufficiently  strone  in 
titemselres  to  warrant  a  pnident  and  cautious 
man  to  believe  that  the  accused  is  guilty  of  the 
offenm  with  which  be  Is  charged. 

[Rd.  Note.— For  other  cases,  see  Halidons 
Froseeation,  Cent  INg.  M  26^;  Dec.  Dig.  «» 

aa] 

Aiveal  from  Twentr-Slzth  Jo^dal  IMs- 
triet  Comt,  Parish  of  St  Tanmiaiiy ;  Jos^ 
B.  Lancaster,  Judge. 

Actlcoi  by  J.  B.  Oliaaon  agalnafc  CBtiarles 
Blgglo  and  others.  From  a  Jndgmoit  for  de- 
feodanta  on  exceptions  of  no  cause  of  action, 
plaintiff  appeala  Reversed,  exaeotXtim  ovei- 
rnled,  and  cause  remanded. 

Paul  A.  Sompayrac  and  William  H. 
Byrnes,  Jr.,  both  of  New  Orleans,  for  ai^- 
}ant  Leonard  0.  Moise,  of  Covlnton,  for  ap- 
pelleea. 

LAND,  J.  Plaintiff,  wblle  mayor  of  the 
town  of  Ablta  Springs,  parish  of  St  Tam- 


many, was  made  defendant  In  a  suit  or  pro- 
ceeding instituted  by  the  district  attorney, 
under  article  222  of  the  Constitution,  to  re- 
move him  from  office.  The  salt  was  Instltnt- 
ed  on  the  written  request  and  information 
of  29  citizens  and  taxpayers  of  the  said  town 
of  Ablta  Springs,  claiming  to  have  knowledge 
of  the  fact  that  J.  Xl.  GUsson,  Mayor,  etc., 
had  been  goilty  of  nonfeasance  and  mal- 
feasance in  office,  and  favoritism,  gross  mis- 
conduct, and  conduct  unbecoming  an  officer. 

The  suit,  during  the  trial  thereof,  was  dis- 
missed on  the  motion  of  the  district  attorney. 

Thereafter  the  plaintiff  Instituted  the  pres- 
ent action  against  22  of  the  slgnees  of  said 
written  request  to  the  district  attorney  to  re- 
cover the  sum  of  $50,647  as  damages  for  the 
malicious  prosecution  of  said  suit 

The  defendants  filed  an  exception  of  no 
cause  of  action,  which  was  maintained  by 
the  lower  court,  and  the  suit  was  dismissed. 
Plaintiff  has  appealed. 

[1,2]  Tne  petition  represrats  that  all  of 
the  defendants  did  maliciously  act  together, 
conspire,  and  assist  each  other  in  an  effort 
on  their  part  to  dwtroy  the  plaintiff  as  a 
private  dtlzen  and  public  official,  to  destroy 
Ms  personal  and  business  and  offldal  reputa- 
tion, to  humiliate  him  and  bis  family,  and 
to  unjustly  and  without  protuble  cause  have 
him  Impeached  as  mayor  of  the  town  of  Abita 
Springs. 

Ttub  petition  further  represents  tliat  In  aid 
of  their  said  malidoos  puipoees  and  conspir- 
acy defendants  did  write  nx  have  written, 
sUcn,  drcnlftta^  and  cause  to  be  circulated, 
and  did  utter  and  pnbllah,  a  petition  to  the 
district  attorney  amtaining  libelous,  defoma- 
tory,  and  false  charges  against  flie  plalnttf^ 
as  sbown  by  copy  annoed  to  his  petition. 

Hie  petition  thai  sets  forth  the  charges 
contained  In  the'  said  petition  or  request  to 
the  district  attorney,  and  alleges: 

"That  in  circulating  and  publishing,  signing 
and  seeking  the  signatures  of  other  persons  the 
defendants  herein  did  maliciously  make  false, 
defamatory,  and  libelous  chafes  against  your 

filaintiff.  And  they  intended  to  and  did  ma- 
[ciously  injure  him  before  the  public,  and  In  the 
esteem  of  many  dtizeos  of  the  state  of  Louisi- 
ana who  had  Known  your  plaintiff  for  man> 
years." 

The  petition  further  represents  that  the 
defendants,  In  aid  of  and  to  further  their 
aforesaid  malicious  purposes  and  conspiracy, 
presented  their  said  petition  to  the  district 
attorney,  and  on  said  petition,  with  the  aid 
of  private  counsel  employed  by  defendants 
for  that  purpose,  the  district  attorney  Insti- 
tuted suit  against  the  plaintiff,  and  that  In 
the  petition  aforesaid  the  district  attorney, 
aided  by  private  counsel  employed  by  de- 
fendants, did  make,  without  probable  cause, 
unfounded,  libelous,  and  malicious  charges 
against  your  plalntUf;  that  the  said  allega- 
tions and  charges,  though  probably  not  the 
fanlt  of  the  district  attorney,  were  founded 
on  the  mlsrepreaoitatlomi  of  the  defendants; 
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that  said  allpgafloiis  were  not  only  fnlse  and 
malicious,  but  diimaging,  as  appears  from  the 
following  quotation: 

"That  since  the  said  J.  E.  Gliason  has  quali- 
fied as  mayor,  niiri  on  various  occasions  there- 
nftpr.  he  haa  been  guilty  of  nonfeuifanrp  and 
lualfeasaDce  in  oflice,  of  corruption,  favoritism, 
of  oppression  in  piiblif  oflice,  of  gross  miscon- 
duct, conduct  unbecoming  an  officer,  and  ha- 
bitual drunkenness," 

The  petition  represents  that  said  petition 
iilso  contained  a  charge  that  the  plaintiff 
had  unlawfully  signed  a  warrant  for  $50  on 
the  town  treasurer  to  pay  a  debt  contracted 
by  plaintiff  for  his  own  account. 

The  petition  further  represents  that,  when 
the  removal  suit  was  called  for  trial,  defend- 
ants herein,  who  were  plaintiffs  In  said  suit,  | 
acting  through  their  attorneys,  placed  cer- 
tain witnesses  on  the  stand,  but  they  failed 
to  sustain  their  charges  and  allegations,  and 
after  the  trial  had  proceeded  for  one  day 
and  nearly  a  half  the  suit  was  dismissed  by 
the  district  attorney. 

The  petition  charges  that  In  signing  and 
circulating  the  said  petition,  and  in  present- 
ing the  same  to  the  district  attorney,  and  in 
causing  him  to  Institute  the  removal  suit,  ' 
and  in  undertaking  to  place  witnesses  on  the 
stand,  the  defendants  acted  maliciously  and 
without  probable  cause.  '■ 

[4]  The  objection  that  the  petition  does  ( 
not  allege  that  the  removal  suit  had  been 
terminated  by  Judgment  on  the  merits  Is  bad 
under  our  jurisprudence.     See   Banken  v.  i 
Locke,  136  La.  157.  66  South.  7G3.  | 

[3]  The  objection  that  the  petition  does  not  | 
charge  that  the  defendants  knew  that  the  , 
charges  made  by  them  were  false  is  without 
merit. 

[5]  The  i)etltion  alleges  the  essential  ele- 
ments of  want  of  probable  cause,  and  malice. 
This  is  all  the  law  requires  as  to  the  scienter 
of  the  defendants. 

"Malice,  !is  well  as  absence  of  probable  cause, 
must  be  alleged ;  otherwise  the  declaration  or 
coun>laint  is  bad  on  demurrer."    26  Cyc.  75. 

"The  term  'probable  causa'  as  useil  with  ref- 
erence to  an  action  for  malicious  prosecution, 
mean!)  a  reasonable  ground  of  suspicion,  sup- 
porte<l  by  circumstances  sufficiently  stuoug  m 
themselves  to  warrant  a  prudent  and  cautious 
man  to  believe  that  the  person  accused  is  guilty 
of  the  offense  with  which  he  is  charged."  Bank- 
en  V,  Locke,  supra. 

Hence  the  allegation  that  the  defendants 
acted  "without  probable  cause"  necessarily 
implies  that  they  had  no  reasonable  ground 
of  suspicion  to  warrant  them  in  making  the 
charges  set  forth  In  their  petition. 

We  know  of  no  case  holding  that  the  plain- 
tiff. In  a  suit  like  this,  is  bound  to  allege 
specially  that  the  defendants  knew  that  the 
charges  made  by  them  were  false.  PlalntifT, 
under  all  the  authorities,  is  only  required  to 
prove  malice  and  the  absence  of  probable 
cause  for  the  prosecution.  1  Hennen's  Digest, 
p.  823  ;  26  Cyc.  8.  What  plaintiff  Is  not  call- 
ed upon  to  prove  he  is  not  required  to  al- 


lege. The  scienter  of  the  d' 
the  falsity  of  the  charges  Is 
plied  in  the  allegations  that  1 
in  malice  and  without  probal 

Counsel  for  defendants  ci 
Hathaway,  122  La.  644,  48  S 
R.  A.  (N.  S.)  33,  a  suit  for  . 
alleged  libel  contained  in  a 
business  letter.  In  that  case 
not  allege  the  publication 
matter,  or  that  the  statemen 
were  false  and  untrue,  to  th 
the  defendant. 

Whether  It  is  necessary  In  i 
for  plaintlCf  to  allege  that 
knew  that  the  charges  wore 
tlon  not  necessary  for  us  to  ■ 
case. 

Defendants  further  object  t 
presented  by  them  to  the  d 
was  a  privileged  conununlcati 
V.  Joseph  Schwartz  Co.,  116  Li 
708,  this  court  held  that  t 
rule  that  In  a  suit  for  libel  hi 
allegations  the  verity  of  mat( 
cannot  be  inquired  Into,  hut  t 
tions  are  absolutely  privilege 
under  article  2315  of  our  C 
tliat  a  judicial  allegation  is  nc 
less  founded  on  probable  oauj 

It  is  therefore  ordered  tha 
below  be  reversed,  and  It  is  n( 
defendants'  exception  of  no  ca 
overruled,  and  that  this  cauf 
to  the  district  court  for  furtl 
according  to  law;  defendant 
of  appeal  and  costs  below  inci 
of  the  exception. 

(139  La.) 

No.  21104. 
IBERVILLE  BANK  *  TI 
DUPUY. 
In  re  H.  T.  COTTAM  &  C 
(Supreme  Court  of  liouisiana. 
Rehearing  Denied  Marc 

(tilfllabua  by  Editorial 

1.  Homestead  <&=»166  —  Wai 
HON— Maboinal  REQisTer- 

A  muiginai  inscription  of  a 
stead  in  favor  of  the  plaintiC 
upon  which  a  mortgage  m  favoi 
was  recorded  was  nut  a  regiati^ 
[Ed,  Note.— For  other  cases, 
Cent.  Dig.  $  330;  Dec.  Dig.  « 

2.  Appeal  and  Ebboe  €=31' 
TO  Allege  Ebbor. 

As  an  allegation  of  the  reg 
er  of  homestead  was  an  allegat 
of  fact  and  not  of  a  conclusioi 
the  intervener,  in  its  pleadings  i 
admitted  and  conceded  that  the 
corded,  it  was  estopped  to  deny 
appeal. 

[Ed.  Note. — For  other  casea, 
Error,  Cent.  Dig.  §  10S8 ;  Dee 

3.  Homestead  ®=il71 — Waive 

Waiver  by  tbe  defendants 
plaintiff  bank  of  the  homestead 
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exemption  on  tibe  property  described  in  an  act 
of  mortgage,  althongh  referring  to  the  particu- 
lar act  of  mortgage  for  the  purpose  of  identt- 
ffing  the  homestead  property,  was  general  in  its 
terms  and  rtferred  to  ul  debts  to  the  plaintiff 
bank. 

[Ed.  Note.— For  other  caaes,  see  Homestead, 
Cent  Dig.  }  338;  Dea  Dig.  ^171.] 

4.  HOIOEBTEAD  «=9l75  —  WaIVEB  —  NOTES  — 

Equtties  and  Defenses  Between  Obigi- 

NAL  Parties— Bights  or  a  Pubchaseb  on 

Secubbd  Note. 

Under  Civ.  Code,  {  2645,  providing  that  the 
sale  or  purchase  of  a  credit  must  iodudc  every- 
tbing  which  is  an  accessory  to  the  same,  as 
snre^ship,  pilTileges,  and  mortgages,  where 
the  plaintiff  negotiated  one  of  the  secured  notes 
under  a  mortgage,  the  note  did  not  lose  the  bene- 
fit of  a  waiver  of  homestwid  eiecuted  in  favor 
of  the  plaintiff  by  being  transferred. 

[Eid.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  H  341,  343 ;  Deo.  Dig.  *»175.] 

Appeal  from  Twenty-First  Judicial  Dia- 
trict  Court,  Parish  at  Iberrllle;  Job.  E.  Le 
Blanc,  Judge. 

Sulta  by  the  Iberville  Bank  &  Trust  Com- 
pany against  P.  A.  Dupuy,  in  which  H.  T. 
Cottam  &  Co.,  Limited,  filed  a  pctltUm  pray- 
ing to  be  permitted  to  Intervene.  Ii'roin  a 
judgment  In  favor  of  the  plaintiff,  the  inter- 
veners appeaL  Affirmed. 

J.  Howell  Pugh,  of  naqnemlne,  and  Dart, 
Keman  A  Dart,  of  New  Orleans,  for  appel- 
lants. Borron  &  WUbert,  of  Plaqnemine,  tor 
aiq^ellee. 

PR0V0ST7,  J.  In  three  separate  suite 
filed  at  the  same  time  against  the  defendant, 
Dnpuy,  the  plaintiff  bank  foreclosed  on  three 
separate  mortgages.  In  one  oC  these  suits 
the  debt  wan  also  secured. by  vendor's  priv- 
ilege. The  third  t^ponent  intervened  in  all 
three  suits,  alleging  that  It  had  a  mortgage 
subsequent  in  r^ilstry  to  those  of  the  plaintiff 
bank,  but  in  tevor  of  which  the  defendant 
and  common  debtor  Dnpuy  bad  waived  the 
homestead :  and  alleging  In  one  of  the  suits 
that  the  debt  sued  on  In  it,  due  to  the  plain- 
tiff bank,  was  entitled  to  be  paid  by  prefer 
ence  ont  of  the  proceeds  of  the  sale  of  the 
mortgaged  pn^terty  by  reason  of  the  fact 
that  it  bore  the  voidor's  privilege  against 
which  the  homestead  could  not  be  InvtriEed; 
and  alleging  In  another  of  the  suits  that  the 
debt  sued  on  In  it,  due  to  the  plaintiff  bank, 
was  entitled  to  be  paid  by  preference  out  of 
the  proceeds  of  the  foreclosure  sale  by  rea- 
son (tf  the  fact  that  by  a  duly  recorded 
waiver  the  OHumon  debtor  Dupuy  had  waiv- 
ed the  homestead  in  its  favor ;  and  alleging 
In  the  remaining  suit,  "that  your  petiti<mer 
as  subrogee  to  the  extent  that  said  rights 
were  not  roiounced  by  said  F.  A.  Dupuy  and 
his  said  wife  In  the  special  waiver  recorded 
in  the  mortgage  records  of  this  parish  on 
May  29,  JSW,"  is  ^titled  to  be  paid  by  pref- 
erence out  of  the  proceeds  of  the  foredosure 
sale. 

The  three  suits  were  consolidated  ft>r  trial, 
and  were  tried  as  one.   In  his  reasons  tor 


Judgment,  the  trial  judge  dealt  with  but  one 
question:  Whether  the  recorded  waiver  of 
tacnnestead  in  favor  of  the  plaintiff  bank  was 
special  to  the  debt  in  one  of  the  suits,  or  was 
general  to  all  debts  that  the  debtor  Dupuy 
might  owe  the  said  bank.  He  held  that  it 
was  general,  and  directed  that  all  three  of 
the  <dalms  of  the  plaintiff  bank  be  paid  by 
preference — as  well  the  we  over  which  the 
oppoDOit  claimed  a  preference  as  the  two 
which  were  conceded  to  have  preference. 

[1-3]  In  this  court  opponent  argues  that  the 
said  waiver  in  favor  of  the  idaintlfl  bank  was 
never  recorded.  As  a  matttf  of  fact,  so  far 
as  appears  frwn  the  evid«ice.  It  was  not,  for 
the  only  Inscription  of  it,  so  far  as  appears 
from  the  evidence,  was  In  the  mart^  ot  the 
page  upon  which  one  of  the  mortgagee  in 
favor  of  the  plaintiff  bank  vras  recorded; 
and  a  marginal  registry  of  this  kind  is,  of 
course,  no  registry.  But  we  agree  with  the 
plaintiff  bank  that  the  opponent  having  in 
its  pleadings  In  the  case,  and  by  the  wh<de 
course  of  the  trial,  admitted  and  c<m ceded 
that  the  said  waiver  was  recorded,  cannot 
now  on  the  appeal  be  allowed  to  contend  that 
the  said  waiver  was  not  recorded. 

The  learned  coimsel  for  opponent  very 
properly  say  that  the  allegation  of  a  con- 
clusion of  law  does  not  estop ;  but  we  cannot 
agree  with  them  in  their  contention  that  the 
allegation  of  the  registry  of  this  waiver  was 
merely  the  allegation  of  a  conclusion  of  law. 
We  think  it  was  the  allegation  of  a  matter 
of  fact.  The  allegation  and  prayer  of  the 
petition  for  intervention  in  that  one  of  the 
suits  Involving  the  debt  to  which  the  waiver 
was  alleged  to  be  special,  read  as  follows: 

"That  said  P.  A.  Dupuy  and  his  said  wife, 
Adelaide  Dupuy,  waived  their  homestead  rights 
on  the  property  described  in  the  act  of  mort- 
gage passed  on  the  24th  day  of  May,  1909,  be- 
fore Frederic  P.  Wilbert,  notary  public,  which 
was  given  to  secare  the  note  foreclosed  on  by 
said  Iberville  Bank  <&  Trust  Company,  plaintiff 
in  said  executory  proceedings,  and  said  home- 
stead waiver  was  recorded  in  the  mortgage  rec- 
ords of  this  parish  of  the  29th  day  of  May,  1909. 

"That  said  Iberville  Bank  &  Trust  Company 
as  the  first  mortgagee  on  said  seized  property 
and  as  the  subrogee  of  the  homestead  rights  of 
said  I*.  A.  Dupuy  is  entitled  to  be  paid  first 
out  of  the  proceecb  of  the  sale  of  said  property 
ibi  claim  of  $375,  with  interest  at  the  rate  of 
8  per  cent,  per  annum  from  November  25.  1912, 
until  paid,  and  10  per  cent,  on  said  principal 
and  Interest  as  attorney's  fees,  and  all  costs  of 
said  executory  proceedings  No.  1740  of  the  dock- 
et of  this  court;  but  your  petitioner  as  the 
second  mortgagee  and  as  the  subrogee  to  the 
homestead  rlfi^itB  of  said  P.  A.  Dupny  to  the  ex- 
tent that  said  rights  were  not  waived  in  favor 
of  said  bank  is  entitied  to  exercise  said  P.  A. 
Dupuy's  homestead  exemption  on  the  property 
seized,  and  by  virtue  of  said  second  mortgage 
and  said  homestead  exemption  petitioner  is  en- 
titled to  be  paid  the  surplus  of  said  proceeds, 
in  prefermce  to  other  creditors  of  said  P.  A. 
Dupuy. 

"Wherefore,  the  premises,  the  annexed  docu- 
ments, and  afBdavits  considered,  petitioner  prnys 
that  this,  its  petition  of  intervention  and  third 
mpoution,  may  be  allowed;  that  the  Iberville 
Bank  -ft  ^nust  Company,  the  seizing  creditor  In 
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the  executory  proceedings  entitled  the  Iberville 
Bank  &  Trust  Company  r.  P.  A.  Dupuy.  No. 
1740,  of  the  docket  of  this  court  be  cited  and 
served  with  a  copy  of  this  petition  of  iiitorveo- 
lion  and  third  opposition,  and  that  after  due 
proceedings  had  there  be  judsnient  decreeing 
that  said  Jberville  Bank  &  Trust  Company  be 
paid  first  out  of  the  proceeds  of  the  sale  of  the 
property  seized  by  it  in  said  executory  proceed- 
iuga  to  the  extent  of  its  claim,  three  hundred 
nud  seventy-five  dollars  ($375.00),  with  interost 
at  the  rate  of  8  per  cent,  per  aniiuiii  from  No- 
vember 25.  1912,  until  paid,  and  10  per  cent, 
oa  said  principnl  and  interest  as  attorney's  fees, 
and  all  costs  of  said  executory  proceedings,  as 
the  first  mortgagee  and  as  the  second  mortgagee 
and  as  the  subrogee  to  the  homestead  rii;hts  of 
said  P.  A.  Dupuy  to  the  extent  that  said  rishts 
were  not  waived  in  favor  of  said  bank  by  said 
P.  A.  Dupuy,  be  permitted  to  exercise  said 
homestead  exemption  on  the  property  seizcii 
in  said  executory  proceedings,  and  by  virtue  of 
said  second  mortgage  aud  said  homestead  exemp- 
tion petitioner  be  paid  the  aurplus  of  said  pro- 
ceeds, in  preference  to  other  creditors  of  said 
P.  A.  Dupuy ;  and  that  the  sheriff  of  the  parish 
of  Iberville  be  given  due  notice  of  the  filing  of 
this  petition  of  intervention  and  third  opposi- 
tion and  served  with  a  copy  of  the  same,  and 
that  he  be  directed  to  retain  in  his  hands,  sub- 
ject to  the  further  orders  of  this  court,  the  pro- 
ceeds of  the  sale  of  the  property  seized  by  virtue 
of  the  order  of  seizure  and  sale  in  the  above- 
entitled  executory  proceedings." 

The  allegation  and  prayer  of  the  petition 
for  intervention  in  that  one  of  the  suits  In- 
volving the  debt  over  which  opponent  claim- 
ed a  preference  read  as  follows: 

"That  your  petitioner  as  the  subrogee  to  the 
homestead  rights  of  said  P.  A.  Dupuy  to  the 
extent  that  said  rights  were  not  renounced  by 
said  P.  A.  Dupuy  and  his  said  wife  in  the  spe- 
cial waiver  recorded  in  the  mortgage  records 
of  this  parish  on  May  29,  1009,  is  entitled  to 
exercise  said  homestead  exemption  on  the  prop- 
erty seized  in  the  above-entitled  executory  pro- 
ceedings, and  by  virtue  of  said  homestead  exemp- 
tion petitioner  is  entitled  to  be  paid  up  to  $2,000 
out  of  the  proceeds  of  the  sale  of  the  property 
seized  in  said  executory  proceedings  in  prefer- 
ence to  said  Iberville  Hank  &  Trust  C<:)mpany 
and  in  preference  to  other  creditors  of  said  P. 
A.  Dupuy. 

"Wherefore  the  premises  and  the  annexed  doc- 
uments and  affidavit  considered,  petitioner  prays 
that  this  petition  of  intervention  and  third  op- 

Eosition  may  be  allowed ;  that  the  Iberville 
ank  &  Ti'ust  Compitny,  the  seizing  creditor  in 
the  executory  proceedings  entitled  Iberville 
Babk  &  Trust  Comi)any  P.  A.  Dupuy.  No. 
1742  of  the  docket  of  this  court,  be  cited  and 
served  with  a  copy  of  this  petition,  and  that  aft- 
er due  proceedings  had  that  there  be  judgment 
decreeing  that  petitioner  as  tbe  subrogee  to  the 
homestead  rights  of  said  P.  A.  Dupuy  to  the  ex- 
tent that  said  rights  were  not  renounced  by  said 
homesteader  in  the  special  waiver  recorded  in 
the  mortgage  records  of  this  parish  on  May  29. 
1909,  is  entitled  to  exercise  said  homestead  ex- 
emption on  the  property  seized  in  the  executory 
proceedings  of  Iberville  Bank  &  Trust  Company 
V.  P.  A.  Dupuy,  No.  1742  of  the  docket  of  this 
court,  and  decreeing  that  by  virtue  of  said  home- 
stead exemption  petitioner  is  entitled  to  be  paid 
up  to  $2,000  in  preference  to  said  Iberville 
Bank  &  Trust  Company,  out  of  the  proceeds  of 
the  sale  of  the  property  in  preference  to  other 
creditors  of  said  P.  A.  Dupuy  :  and  that  the 
sheriff  of  the  parish  of  Iberville  be  given  due 
notice  of  the  filing  of  this  petition  of  interven- 
tion and  third  opposition  and  served  with  a 
copy  of  the  same,  and  that  be  be  directed  to  re- 
tain in  his  hands,  subject  to  the  further  order  of 
this  court,  the  proceeds  of  the  sale  of  the  prop- 


erty seized  by  rlrtne  of  tl 
sale  in  the  above-entitli 
ings." 

The  allesutlon  of  the 
tion  in  that  one  of  tin 
vendor's  privilege  read 

"That  as  the  property 
executory    proceedings  if 
Iberville  Bank  &  Trust  i 
herein,  for  the  payment 
thereof,    to   which  said 
does  not  apply,  said  Ibi 
Company  is  entitled  to  b 
proceetis  of  the  sale  of  s 
with  interest,  and  costs, 
subrogee  to  the  homesteai 
A.  Dupuy  to  the  extent 
not  specially  waived  in  t 
the  mortgage  which  it  is 
1740  of  the  docket  of  thi 
exercise  said  homestead  e 
erty  seized  in  the  execu 
1741,  and  by  virtue  of  s 
tions  petitioner  is  entiti* 
plus  of  said  proceeds  up 
ence  to  other  creditors  of 

Thus  It  Is  seen  that  1 
the  intervener  alleges  t 
been  duly  recorded,  and 
of  said  recordation  the 
bank  be  paid  by  prefere 
one  of  the  suits  wherei] 
conceded  to  the  plaintiff 
over  the  plaintiff  hank, 
leged  and  prayed  only— 

"to  the  extent  that  said 
were  not  renounced  by  ! 
the  special  waiver  recorde 
ords  of  this  parish  of  Mt 

It  is  therefore  evident 
did  not  raise  by  its  ph 
of  the  recordation  vel  no 
but,  on  the  contrary,  < 
the  recordation,  and  n 
tion  of  whether  said  w; 
general  in  its  nature. 

Counsel  for  Intervene; 
waiver  was  offered  In  c 
ed  to  it  on  the  ground  th 
to  show  that  it  had  ever 
try  in  the  recorder's  oflii 
objection  from  counsel  c 
the  manner  of  tlie  recoi 
meut  was  gone  into  In  t 
examination  of  the  presl 
bank,  who  happened  to 
court  and  ex  officio  rec 
and  that  this  shows  th 
recordation  vel  non  wa 
trial  in  the  lower  court, 
the  purpose  of  offering  1 
donee  was  simply  In  o 
might  determine  from  1 
It  was  a  special  or  gene 
the  said  cross-examlnat 
tlon  with  testimony  whi( 
that  It  had  been  Intende 
for  the  purpose  of  show 
clal  to  the  mortgage  on 
It  had  been  recorded. 

We  shall  therefore  co: 
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tbla  case  to  that  qneatlMi.  Tbe  said  waiver 
reads  as  follows: 

"I,  Adelaide  Martines,  wife,  of  lawful  age, 
of  P.  Antoine  Dupuy,  herein  aided  and  author- 
ized bj  EOT  said  bnaband,  and  I,  P.  A.  Dapuy, 
indiTidually,  and  to  authorize  my  said  wife, 
declare  that  we  bare  waived  and  do  by  these 

f resents  waive  and  renounce  in  favor  of  the 
berville  Bank  &  Trust  Oompaiv,  the  homestead 
and  aU  rights  and  exemptions  of  homestead 
that  exist  m  our  favor  or  in  favor  of  either  of 
ns  under  the  Constitution  and  laws  of  the  state, 
on  the  property  described  in  an  act  of  mortaage 
pused  before  Fredwlc  P.  WUbert,  on  the  24tb 
day  of  May,  1909.  P.  A.  Dupuy. 

"Ad^de  Dupny. 

**WitneB8es*  Attest: 
"Lawrence  Dupny. 
"Joseph  A.  Grace." 

This  waiver  Is  general  in  Its  terms,  and 
therefore  refers  to  all  debts  due  to  tbe  plain- 
tlfT  bank.  True,  it  refers  to  a  particular 
act  of  mortgage,  but  it  does  ao  only  for  the 
parpose  of  Identifying  tbe  homestead  pn^ 
erty. 

[4]  Tbe  plaintiff  bank  negotiated  one  of 
tbe  notes  sued  on  to  one  Perez,  and  a  few 
days  before  tbe  foreclosure  reacquired  it 
from  bim.  Perez  before  vbe  retransfer  of  tbe 
note  to  the  plaintiff  bonk  bad  sought  unsuc- 
cessfoUy  to  sell  It  to  the  Intervener;  and 
the  contention  is  made  that  at  the  time  tbe 
waiver  was  executed  In  favor  of  the  plain- 
tiff bank,  the  bank  bad  already  transferred 
the  note  to  Peres,  and  that  therefore  tbe 
waiver  could  have  no  application  to  It;  and 
tbe  further  contention  la  made  that  even  if 
the  plaintiff  bank  was  holder  of  the  note  at 
the  date  of  the  execution  of  tbe  waiver,  tbe 
note  lost  the  benefit  of  tbe  waiver  by  being 
transferred,  and  did  not  reacquire  It  on  re- 
turning into  the  hands  of  the  plaintiff  bank. 

We  find  from  the  evidence  that  tbe  plain- 
tiff bank  was  bolder  of  the  note  at  the  date 
of  tbe  execution  of  the  waiver;  and  we  find, 
as  a  matter  of  law,  that  tbe  note  did  not 
lose  tbe  benefit  of  this  waiver  by  being  trans- 
ferred. In  that  sense  see  Martin  v.  Gary,  132 
La.  246,  61  South.  218,  which  decision  Is 
based  upon  article  2645  of  the  CJode. 

Jvdgmoit  aflftrmed. 


CL3&  U.) 

No.  21754. 

SCHOOL  BOARD  OF  CALDWELL  PARISH 

V.  MEREDITH  et  aL 
(Supreme  Court  of  Louisiana.    Feb.  21,  1916. 
Rehearing  Denied  March  20,  1916.) 

iByUahiu  bv  Court.) 
i.  Schools  aud  Sohooi.  Distbiots  •a>2— 

OONBTITOTZONAL  LAV— AOADEUT— OBUOA- 

TioN  or  Conructa  —  Boot  Pouno  and 

COBPOBAn. 

An  Institotion  of  learning,  organized  as  a 
"body  w^tic  and  corporate,"  and  partiaUy  en- 
dowed oy  the  state  and  by  the  United  States 
government,  is  a  quasi  public  corporation,  and 
may  be  dissolved  Ey  an  act  of  the  Legislature, 
when  provision  is  made  for  the  protection  of  all 
of  the  contract  tights  of  the  denmct  institution 
and  its  creditors ;  especially  after  such  instttu- 


timi  has  actually  ceased  to  exlBt  for  a  long  term 
of  years,  and  there  is  Bo  one  aathoiised,  under 
the  charter,  to  take  charge  (tf  the  property  do- 
Dated  to  Buch  institution  for  the  spraal  pur- 
pose of  educating  the  people  of  a  given  loeaUtr 
within  the  atat& 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  S  2 ;  Dec  Dig.  <=» 

(AddiMonal  SvUubiu  bv  Bditoridl  Staff.) 

2.  CoTTSTnDTIONAI,  LaW  «3»43(1)— OONSTBOO- 
TION  OF  CONBTITDTION— BSTOFPBI'  TO  RA78B 

Constitutional  Question. 

Trustees  of  an  academy  holding  under  Act 
No.  196  of  1860,  reorganizing  tbe  academy,  can* 
not  assail  tbe  conetitotioDality  of  that  act. 

[Ed.  Note.~For  other  cases,  see  Ooustitotion- 
al  Law,  Cent  Dig.  }  41 ;  Dec  Dig.  «=>43(l).l 

3.  Schools  and  School  Distbxctb  «s>2~Pbi- 
VATE  AcADEHT— Dissolution  and  Liquida* 

TION  OF  COBPOBATION, 

Where  the  charters  of  an  academy  do  not 
provide  for  the  dissolution  of  the  corporation  or 
the  liquidation  of  Us  afEalra,  tbe  board  of  troa- 
tees  are  widiout  authority  to  provide  for  such 
dissolution  or  Uquidation. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Disblots,  Gent  Dig.  |  2;  Dec  Dig. 

«!=»2.] 

Appeal  from  Thirtieth  Judicial  District 
Court,  Parish  of  Caldwell;  George  Wear, 
Sr.,  Judge. 

Application  the  School  Board  of  tbe 
Parish  of  Caldwell  for  the  appointmrait  of 
a  Judicial  liquidator  to  tbe  Pine  Grove  Acade- 
my, against  J.  J.  Mweditb  and  another,  liq- 
uidators. From  a  Judgment  for  defendants, 
plaintiff  appeals.  Reversed,  defendants'  ex- 
ceptions overruled,  and  cause  remanded. 

S.  L  Ridley,  Dist  Atty.,  of  Jena,  and  A. 
A.  Gonby,  of  Monroe,  for  appellant  Hund- 
ley &  Hawthorn,  of  Alexandria,  for  app^- 
lee& 

SOMMERTILLB,  J.  The  Legislature,  in 
18S8,  in  Act  No.  76,  p.  79,  incorporated  the 
Pine  Grove  Academy,  in  the  parish  of  Cald- 
well. In  the  first  section  of  tbe  act  15  persons 
were  named  and  constltoted  "a  body  corpo- 
rate and  politic"  by  tbe  name  and  style  of 
tbe  trustees  of  the  Pine  Grove  Academy; 
th^  were  given  i>erpetnal  Buccessi<m ;  tbe 
power  to  sue  and  be  sued ;  and  all  such  oth- 
er powers  as  were  exercised  and  possessed 
by  similar  corporations  In  the  state.  In  sec- 
tion 4,  tbe  trustees  were  given  full  authority 
to  fill  all  vacancies  that  might  be  caused  In 
their  own  body  by  death  or  otherwise.  In 
section  2,  it  was  provided  that  the  board  of 
trustees  should  select  a  board  of  directors, 
who  were  to  have  charge  of  tbe  academy, 
which  was  evidently  an  educational  insti- 
tution, incorporated  for  the  benefit  of  the 
people  of  Caldwell  parish.  In  section  3,  an 
appropriation  was  made  to  the  academy  by 
tbe  state.  Section  fi  gave  to  tbe  board  of 
directors  the  right  to  fix  the  place  of  loca- 
tion of  the  academy,  where  it  would  be  con- 
ducive to  the  Interests  of  the  citizens  of  the 
parish  of  Caldwell  generally.  Sections  6  and 


«B9For  other  eases  see  sine  tople  ant  KST-KUHBBR  In  all  Key-NiunlMred  Digests  aafl  lodeies 
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7  provided  for  the  Incorporation  of  Qie  tnuh 
teee  of  the  ProTldence  Academy  of  Carroll 
parish,  with  similar  rights  and  privileges  ac- 
corded to  the  Pine  Grove  Academy,  and  pro- 
vided for  an  annnal  appropriation  by  the 
state  of  $1,000. 

The  right  to  acquire  property  was  not  giv- 
en to  these  institutions  nnder  their  respec- 
tive charters;  but,  under  the  provisions  of 
artlc)e  433  of  the  ClvU  Code,  they  might  pos- 
sess an  estate,  and  have  a  common  treasury 
for  the  purpose  of  depositing  their  money; 
and  they  were  capable  of  receiving  legacies 
and  donations. 

These,  and  other  similar,  institutions  of 
teaming,  were  the  forerunners  of  the  sys- 
tem of  public  education,  which  has  become 
one  of  the  functions  of  the  government  of  the 
state.  The  public  schools  were  first  recog- 
nized in  the  ConstitntloD  of  1846 ;  and  provi- 
sion was  made  for  their  support  In  article 
136  of  that  Instrument;  and,  in  article  186. 
It  was  provided:, 

"AU  moneys  arising  tram  the  sales  wliieh  have 
been  or  may  hereaner  be  made  of  any  lands 
heretofore  granted  by  the  United  States  to  this 
state,  for  the  use  of  a  seminary  of  leamine,  and 
from  any  kind  of  donati<Hi  that  may  hereafter  be 
made  for  that  purpose,  shall  be  and  remain  a 
perpetual  fund,  the  interest  of  which,  at  six  per 
cent,  prar  annum,  shall  be  appropriated  to  the 
support  of  a  seminary  of  laming  for  the  pro- 
motion Uteratare  and  the  arts  and  sdences, 
and  no  law  shall  ever  be  made  diverting  said 
fond  to  any  otiier  use  than  to  the  establlahment 
and  improvement  of  sidd  seminary  of  learning." 

And  in  article  of  the  prcB/eat  G<HiBtitn- 
Uon  the  school  funds  of  the  state  are  com- 
posed, amoi^  other  thiivst  "(tf  lands  and 
other  property  heretttfore  or  hereitfter  be- 
queathed, granted,  or  donated  to  the  state  for 
school  purposes.** 

In  the  charter  of  tba  Pine  Grove  Academy 
no  provision  was  made  for  flie  Uqoldatlon 
of  the  corporation,  and  that  Uqnldatl(m  Is 
the  matter  presented  for  consideration  in 
this  case. 

[1]  Under  the  law,  as  emKmnded  in  the 
Dartmonth  College  Cose,  4  Wheat.  518.  716, 
4  L  Bd.  829,  a  contract  was  entered  into  be- 
tween Oie  state  ct  LoalsUna  and  the  Vine 
Qrove  Academy,  the  terms  of  whlcSi  are  em- 
braced In  the  act  (tf  1838.  This  omtract  is 
inviolable  by  the  state. 

Bat  the  defendants,  in  their  brief,  say: 
"This  academy  flourished  for  a  great  many 
years,  or  untlL  by  reason  of  shifting  of  popula- 
uoD,  it  was  found  impossible  to  continue  the 
school  in  the  place  in  which  it  waa  originally 
located." 

Evidently,  the  corporation  ceased  to  ac- 
tively exist,  at  some  time  prior  to  the  year 
1800 ;  but  flie  court  does  not  pass  upon  that 
point  at  this  time. 

In  the  meantime,  In  addition  to  the  appro- 
priation made  by  the  state  of  Louisiana,  it 
appears  that  certain  individuals,  by  the  names 
of  Hyams,  Chew,  McCoy,  and  Daniel  W.  Cox, 
owners  of  land  in  the  Halson  Rouge  grant, 
donated,  in  or  about  the  year  1830,  between 
6,000  and  6,000  acres  of  land  in  that  gnait 


to  the  Pine  Grove  Academy.  It  appears  tbat. 
In  a  suit  between  the  United  States  and 
the  claimants  under  the  Malson  Rouge  grant, 
the  Supreme  Court  of  the  United  St^es  die- 
clared  the  grant  to  be  invalid.  Thereafter 
the  Congress  of  the  United  States,  in  chap- 
ter 161,  July  29, 1854,  passed  "An  act  for  tHa 
relief  of  the  Pine  Grove  Academy,  In  Louisia- 
na." And,  In  that  act,  the  Congress  conflnn- 
ed  the  title  of  the  Pine  Grove  Academy  to 
the  lands  in  question  and  directed  that  pat- 
ents be  issued  to  the  trustees  for  said  lands, 
after  a  legal  survey,  nnder  the  instmctloiiB 
of  the  surveyor  general  of  Loolalana.  lO  U. 
8.  Stats,  at  Large,  p.  802. 

Some  of  the  lands  thus  donated  by  the  kot- 
emment  of  the  United  States  to  the  Ptne 
Grove  Academy  for  educatli»ial  purposes  are 
the  same  as  those  sought  to  be  recovered  by 
the  board  of  directors  of  the  public  schools  of 
Caldwell  parish  from  the  Louisiana  Central 
Lumber  Company,  and  reported  in  the  deci- 
sion In  the  case  In  136  La.  337,  67  South.  23. 
And,  doubtless,  the  recovery' of  these  same 
lands,  perhaps  with  others,  or  the  proceeds  of 
lands,  is  the  ultimate  object  of  the  present 
suit. 

In  Incorporating  the  board  of  trustees  of 
the  Pine  Grove  Academy  with  peri;)etual  suc- 
cession, the  Legislature  constituted  it  "a 
body  corporate  and  politic."  It  was  an  insti- 
tution of  learning,  for  the  benefit  of  tlie 
people  of  Caldwell  parish,  the  education  of 
whom  was  recognized  as  a  public  duty.  Bat. 
at  that  time.  In  18S8,  the  State  had  not  for- 
mally assumed  the  obligation  of  educating 
the  youths.  It  made  donations  to  the  Pine 
Grove  Academy  and  other  similar  institu- 
tions, to  assist  them  In  this  public  work. 
And  that  Is  the  reason,  doubtless,  for  consti- 
tuting the  academy,  or  the  trustees  of  the 
academy,  "a  body  corporate  and  politic;"  It 
was  charged  with  the  performance  of  a  pub- 
lic duty. 

The  term  "body  corporate  and  politic"  la 
frequently  used  in  connection  with  a  ma- 
nldpality  governed  by  a  legislative  act;  and, 
we  take  it,  the  Legislature  denominated  the 
trustees  of  the  Pine  Grove  Academy  "a  body 
corporate  and  pt^tic,"  for  the  reason  that 
it,  too,  was  charged  with  corporate  and  polit- 
ical powers,  restricted  to  the  education  of 
the  people  of  Caldwell  parish.  The  insUtn- 
tion  thus  became  a  quasi  public  or  political 
corporation,  receiving  a  part  of  Its  endow- 
ment from  the  state  treasury,  and  belns 
charged  with  the  obligation  of  educating  the 
people  of  Caldwell  parish. 

"Bodies  politic  and  corporate  have  *been 
known  to  exist  as  far  back  at  least  as  the  time 
of  Cicero,  and  Gaius  traces  them  even  to  the 
laws  of  Solon  of  Athens,  who  lived  some  five 
hundred  years  before.  Pothier's  Pand.  of  Just, 
bk.  3,  p.  109  (Paris  Ed.  1823).  These  asso- 
ciated Dodies,  or  communities  of  individuals 
with  certain  rights  and  privileges  belonging  to 
them  by  law  in  their  aggregative  capacity,  were 
styled  by  the  Romans  'collegium*  and  sometimes 
'unlversitas/  as  'collegia  titndnnm,*  'coll^ia  an* 
xificum/  'colla^  architectorum,'  at  societyt  ccn^ 
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pormtion,  tx  comm unity  of  flute  players,  gold- 
smitha,  architects,  etc.   lb.,  bk.  20,  p.  110." 

And  Lord  CJoke  has  defined  "a  body  poll- 
tier  as: 

"A  body  to  take  in  anccessioD,  formed  as  to  its 
capadty  by  policy,  and  is  therefore  called  by 
liitfleton  Sections  4,  13)  a  "body  politic' " 

"It  is  called  a  'oorporatioii*  or  'body  corpo^ 
rate,'  because  the  persons  are  made  into  a  body 

Eolitic,  and  are  of  capacity  to  take,  grant,  etc., 
y  a  particular  name/'    Words  St  Phrases,  820. 

And  In  the  case  of  Angnsta  t.  Angasta  Wa- 
ter District,  101  He.  148.  63  Atl.  663,  664,  a 
body  politic  and  corporate,  created  for  the 
Bole  purpose  of  performing  one  or  more  mu- 
nicipal functions,  was  held  to  be  a  quasi  mu- 
nicipal corporation,  and  in  common  inter- 
pretation staould  be  deemed  a  municipal  cor* 
poratUm.  1  Words  &  Ptaraws  (2d  Serial  p. 
1062. 

The  Legislature  of  the  state  evidently  act 
ed  upon  the  theory  that  the  trustees  of  the 
Pine  Orore  Academy  constituted  a  quasi  put>- 
11c  corporation,  charged  with  special  public 
duties;  fw,  in  1S60,  after  the  corporation 
had  apparently  ceased  to  exist,  by  Act  No. 
195  of  that  year,  p.  141,  it  reorganized  the 
Pine  Grove  Academy,  naming  a  new  board  of 
trustees;  It  transferred  all  the  property  of 
the  old  institution  to  the  new  one,  and  short- 
ened the  term  of  the  existence  of  the  new 
one  to  26  years. 

As  the  corporation  had  ceased  to  exist 
prior  to  1860,  and  had  not  been  Jndldally 
dissolved,  the  Leglalature  might  have,  under 
article  447  of  the  Civil  Code,  dissolved  said 
body;  providhig  In  tlie  act  that  Indlvidnals 
who  had  advanced  money  or  had  angased 
their  propert7  on  the  face  <^  tbia  contract  ex- 
isting between  the  corporatltm  and  the  state 
sboQld  be  reimbursed  all  such  advances,  and 
by  maUnc  fall  indemnity  to  such  indlvlduala^ 
if  there  wm  any  such.  Or,  the  Leglslatars 
m^ht  have  foisted  the  charter  of  the  In- 
stitution, on  the  ground  that  It  had  abused 
its  prlvi^ea^  and  had  refnsed  to  accomplish 
the  ccmdltloiis  on  whidi  sacb  privileges  were 
granted. 

Tba  record,  as  It  Is  made  up,  does  not  dUh 
close  whether  there  were  individual  donras 
or  not  ^nie  (mly  dtmatlons  mentlcmed  were 
from  the  state  treasury  and  lands  granted  by 
the  United  States  govnnment, 

Keverth«les8,  the  Legislature  did  not  dis- 
solve the  corpoxation  Judicially,  or  forfeit 
the  charter;  but,  as  has  Just  been  stated.  In 
1800t  the  L^islatuTe  passed  Act  No.  195, 
entitled: 

"An  act  to  ameod  'an  act  to  incorporate  the 
Pine  Grove  Academy,  In  the  parish  «  Caldwdl, 
and  fiv  other  purposes.' " 

This  act  r^neoxporated  the  Pine  Grove 
Academy,  again  naming  IB  trustees,  some  of 
whom  were  members  of  the  first  board,  ap* 
parently.  One  of  the  members  of  the  newly 
formed  board  bears  the  name  of  one  of  the 
defendants  In  tUs  cause;  and  it  would  ap- 
pear that  he  has  bea  acting  as  a  trustee  of 
the  Instltutloii  b7  virtue  <tf  said  act  of  186(^ 


which  act  he  and  his  codefendant  now  attack 
as  being  unconstitutional. 

[2]  Defendants  claim  that  the  act  of  1860 
violates  the  contract  evidenced  by  the  act  of 
incorporation  of  1838.  But,  tC  it  should  be 
hereafter  shown  that  they  hold  authority  as 
trustees  of  the  academy  under  the  act  of  1860, 
they  cannot  be  heard  to  assail  the  validity  of 
the  act 

In  1860,  when  the  Legislature  acted  In  the 
matter,  the  Pine  Grove  Academy  had  ceased 
to  exist  as  an  actual  educational  institution. 
The  only  reason  which  induced  the  Legisla- 
ture to  pass  act  195  of  1860  was  that  the 
Pine  Grove  Academy  had  theretofore  failed 
to  accomplish  the  conditions  upon  which  it 
had  been  given  corporate  life.  It  had  closed 
its  doors.  It  had  not  been  dissolved;  and 
the  Legislature  had  certainly  the  right  to  re- 
organize that  institution  under  a  new  char- 
ter, and  give  it  new  life,  and,  at  the  same 
time,  vest  in  the  new  corporation  the  title  to 
the  property  owned  by  the  former  institution, 
and  which  had  been  granted  to  It  for  the 
benefit  of  the  people  of  Caldwell  parish. 

The  condition  of  aCTairs  In  such  case  was 
quite  different  from  those  set  forth  In  the 
Dartmouth  Cidl^e  Case,  where  the  coll^ 
was  a  living  corporation,  exercising  all  the 
powers  which  had  been  conferred  upon  it 
and  holding  the  property  donated  by  private 
individuals  to  it  The  conditions  are  dUTer- 
ent  from  those  existing  in  the  case  of  Mont- 
peller  Academy  Trustees  v.  George  et  al.,  14 
La.  395,  33  Am.  Dec.  585,  which  was  also  a 
going  corporation,  exercising  all  of  its  pow- 
ers, and  In  the  possession  of  the  property  do- 
nated spedflcally  to  it  In  both  of  those  cas- 
es it  was  held  that  the  law  protected  the 
cotporatlons  In  their  contract  rights,  which 
were  conferred  upon  them  in  their  respective 
charters. 

In  the  case  of  the  Pine  Grove  Academy,  the 
L^lslatnre  found  a  defunct  corporation  In- 
vested with  projwrty;  and  it  found  It  neces- 
sary, or  for  the  c<mvenlenoe  of  the  public  In- 
terest that  the  corporation  should  be  re- 
organized and  re-established  for  the  purpose 
of  carrying  out  the  original  object'  of  the 
corporation;  and  It  acted,  by  amending  the 
original  act  of  IncorporaUoUt  and  by  giving 
It  life  for  an  additional  26  years. 

In  thus  acting,  the  state  did  not  violate  tb» 
cmtract  rights  of  the  ccwporatlon  or  of  any 
Individual  who  had  donated  pnqiierty  to  the 
Institution  under  Its  charter.  It  would  ap- 
pear that  the  only  property  held  ^  the  old 
corporatlan  was  the  land  donated  to  it  by  the 
national  government  for  educational  purpos- 
es ;  and  the  act  of  the  legislature  sought,  in 
I860,  to  continue  the  use  of  that  land  for  the 
object  for  which  it  was  donated  by  the  gov- 
ernment It  did  not  seek  to  dispossess  the 
board  of  trustees  of  the  <flder  instltutlim,  be- 
cause tii^  dU  not  appear  to  have  been  hold- 
ing or  acting  f<»-  the  Institution.  At  all 
events,  the  trustees  did  not  at  that  time  ob* 
Ject  to  the  action  of  the  state,  and  it  ai^>ears 
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that  MHiM  of  tbem  were  named  aa  tnuteee  In 
tbe  act  of  186a  And  It  woald  appear  that, 
after  tbe  lapse  of  nearly  80  years,  they  and 
tbeir  snooessois  are  not  now  objecting.  As 
was  stated  before*  it  rather  ai^ears  that  the 
defaidants,  y^o  are  objecting  In  tUs  suit, 
were  made  tniatees  by  the  act  of  the  Leglala- 
tnre  of  1800. 

It  further  appears  that  the  Pine  Grove 
Academy  actually  ceased  to  exist  before  the 
explratUm  of  Its  charter,  as  fixed  In  tbe  act 
of  1800;  which  would  have  beoi  In  the  year 
1880. 

A  few  yean  ago,  the  board  of  directors  of 
the  public  schools  of  Caldwell  parish,  In 
<diarge  of  the  public  education  of  tbe  ctbil- 
dren  of  that  pariah,  concelTlDg  Itself  to  be  the 
custodian  of  the  fund  for  such  purpose  in 
said  parish,  instituted  suit  against  the  Lonlsl- 
ana  Central  Lnmber  Company,  which  compa- 
ny held  title  to  some  of  the  pr(H>erty  which 
formerly  belonged  to  the  Pine  Qrove  Acad- 
emy, for  the  recorery  of  those  lands.  It  was 
held  In  that  case  that  the  plaintiff  had  no 
proprietary  interest  in  the  subject  or  object 
of  the  mit,  no  admlnlstratlTe  authority  In  tbe 
premises,  and  no  legislative  authority  or  im- 
plied right  to  prosecute  the  suit ;  and  the  auit 
was  dismissed.   136  La.  337,  67  South.  23. 

Thereupon  the  board  of  school  directors  of 
Caldwell  parish  went  to  the  Legislature,  and 
under  Act  No.  24,  ID.  S.,  1915,  p.  54,  It  was 
authorized  to  provoke  a  Judicial  liquidation 
of  the  property,  funds,  and  affairs  of  the  Pine 
Orove  Academy.  In  that  act  It  was  declared 
that  the  Pine  Grove  Academy,  Incorporated 
!n  1838,  was  reincorporated  In  1860;  that  the 
new  corporation  was  endowed  with  all  the 
property  belonging  to  the  old  corporation; 
that  the  <^rter  thereof  had  been  limited  to 
25  years;  that  the  limitation  had  expired; 
that  the  corporation  became  legally  defunct 
at  the  expiration  of  26  years,  and  had  actu- 
ally ceased  to  exist  long  before  that  time; 
that  no  one  was  authorized  or  capacitated  to 
represent  or  act  for  It  after  that  time;  and 
that  its  affairs  had  remained  unliquidated 
and  unsettled.  It  was  further  declared  that 
there  were  no  stockholders  or  creditors  of 
the  corporation;  and  "it  being  a  matter  of 
public  and  general  Interest  that  the  wise, 
benevolent  purposes  of  the  original  donors 
and  Congress  to  aid  and  encourage  the  dif- 
fusion of  public  enlightenment  and  education 
by  furnishing  adequate  remedy  for  the  re- 
covery, preservation  and  proper  use  of  the 
property  of  the  derelict  corporation,"  the 
board  of  school  directors  of  Caldwell  pariah 
was  "granted  the  right  of  action  to  provoke 
a  Jndidal  Uqoidation  of  the  affairs,  funds 
and  prc^Mrty  of  the  late  corporation  known  as 
the  Pine  Orove  Academy  of  Caldwell  parish," 
etc 

In  the  original  charter  of  Pine  Grove 
Academy,  as  well  as  in  the  eerier  reincor- 
porating said  academy,  there  was  no  prori- 
slon  made  for  liquidation.  Act  Ma  24,  B.  S., 


1911^  coDtalna  tbe  first  provlskm  of  law  rela- 
tive to  tbe  UquldatloD  at  said  corporation. 
The  Legislature  was  the  only  body  compe- 
tent to  direct  Uie  Uqnidatimi. 

After  this  act  had  been  passed  by  the  Leg- 
islature, three  xtersons  mtt,  June  18, 1815,  aa 
a  quorum  of  the  board  of  directors  ot  the 
Pine  Grove  Academy,  and  called  a  meeting 
of  the  board  of  trustees  of  tlra  academy  tor 
June  21,  IfilCt,  for  the  pnxpose  <tf  d^berat- 
ing  upon  tbe  question  aa  to  whether  or  not 
the  above-named  corporation  should  be  dis- 
solved and  Its  affairs  liquidated,  and  for  the 
purpose  of  elecUns  the  liquidators.  If  that 
course  should  be  determined  upon,  and  to 
transact  such  other  bualnees  aa  might  law- 
fully come  before  the  meeting.  On  June  21, 
1916,  the  same  three  pexamu  met,  who  ap- 
peared to  hold  tlw  proxies  of  three  other  per- 
BOOB,  and  held  a  meeting  of  the  tmsteea.  A 
r^lutlon  was  ad<vted,  deidarlng: 

"That  it  is  tbe  sense  of  the  board  of  trustees 
that  tbe  oorporation,  known  as  the  Pine  Grove 
Academy,  be,  and  tbe  same  is  hereby,  dissolved." 

"Tfaat  the  assets  belonging  to  it  be  used  and 
distributed  (or  educational  purposes,  and  for 
tbe  benefit  of  the  inhabitants  of  Caldwell  parish, 
after  deducting  the  expenses  of  dissolution,  li(i- 
uidation  and  distribution  of  tbe  proceeds  of  said 
corporation.  That  in  order  to  carry  out  the 
purposes  of  this  resolutLon,  J.  J.  Meredith  and 
K.  B.  Redditt  (tbe  two  defendants)  be,  and  they 
hereby  are  elected  as  liquidators  of  said  cor- 
poration with  full  power  and  authoritr  to  take 
charfc  of  all  the  remaining  tmtU  bdoaging 
to  the  said  corporation,"  sta 

The  two  persons  thus  named  as  liquidators 
were  confirmed  by  the  district  Judge. 

hereupon  this  suit  was  brought  by  the 
board  of  directors  of  the  public  schools  of 
Caldwell  iKirisli.  In  its  petition,  it  aslis  that 
J.  J.  Meredith  and  B,  B.  ReddlU  be  dted. 
and,  after  dne  proceedings,  that  their  ap- 
pointment as  liquidators  of  the  academy  be 
decreed  to  be  absolutely  null  and  void ;  and 
that  the  appointment  of  W.  I*  White,  named 
by  the  plaintiff,  be  confirmed  as  liquidator  ot 
the  academy. 

The  suit  is  a  contest  between  two  sets  of 
liquidators  of  the  corporation  for  controL 

J.  J.  Meredith  and  B.  B.  Beddltt.  styling 
tliemselves  as  Judicial  liquidators,  excepted 
to  the  petition  of  plaintiff  on  various  grounds. 
Among  them  was  as  to  the  right  of  plaintiff 
to  question  the  control  or  liquidation  of  the 
affairs  of  the  Pine  Grove  Academy  for  any 
cause. 

The  exceptions  were  sustained,  and  the 
snlt  was  dismissed. 

[S]  The  two  charters  of  the  Pine  Grove 
Academy  do  not  provide  for  the  dissolution 
of  the  corporation.  Therefore  the  board  of 
trustees,  whether  of  the  first  or  second  cor^ 
poratlon,  were  without  authority  to  declare 
the  corporation  ^solved.  Neither  was  there 
provision  In  either  charter  for  the  liqnlda- 
tlon  of  the  affairs  of  the  corporation,  and  the 
board  of  trustees  were  therefore  without  an- 
thority  to  undertake  the  llquidati<m  of  It 
As  the  corporation  was  a  creature  of  the 
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IjeglBlatare,  and  ais  no  contract  tights  under 
the  several  charters  were  violated  by  the 
Legielatare,  It  (the  L^lslatore)  was  the  only 
one  aathorlzed  to  provide  for,  and  to  fix  the 
manner  of,  the  liquidation  of  this  defunct 
corporation.  There  were  certainly  no  stock- 
liolders  to  be  consulted ;  and.  If  there  are 
any  Individuals  or  persons  who  are  credi- 
tors In  any  form  of  tlie  Pine  Grove  Acad- 
emy, their  interests  are  not  afCected  by 
the  decision  in  this  cause,  as  they  are  not 
parties  thereto.  The  exoeffOioaB  Bhoold  have 
been  overruled. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  herein  rendered 
maintaining  the  exceptions  filed  by  the  de- 
fendants 1b  annulled,  avoided,  and  revers- 
ed ;  and  It  la  now  ordered  that  said  excep- 
tions  are  overmledi  and  that  the  trial  of 
tills  case  be  proceeded  with  In  accordance 
with  law.  Costs  of  appeal  to  be  paid  by  de- 
fendants. 

O'NIEIJ:!,  3^  amcnra  In  the  decree. 
a39  La.) 

No.  21784. 
FBANBK  V.  BBEWSTBB  et  at 
In  re  JACOBS  et  sL 
(Sopieme  Court  of  LoolBieDB.    FeK  21.  191d. 
B^eariag  Denied  March  20,  1916.) 

(Syllalnii  hy  Editorial  Btaf.) 

"L  Appxai.  a^d   ^b&o^  •s=»3S0  —  Affbai. 
Bonds— StrmciEHCY  of  Subbtucs. 

Act  No.  41  of  18d4  authorizes  certain  cor^ 

E orations  to  become  surety  upon  boads  required 
y  law,  and  provides  lu  section  6  that,  if  the 
secretary  of  state  be  satisfied  that  such  a  com- 
pony  la  solvmt  and  has  the  regoiced  cash  capi- 
tal and  surplus  assets  in  excess  of  its  capital 
Btock,  outstanding  debts,  and  premium  reserve, 
and  that  it  has  compiled  in  all  respects  with 
and  is  qualified  under  that  act,  be  shall  issue 
to  it  a  certificate  that  it  U  authorized  to  become 
and  be  aoc^ted  as  surety  on  all  bonds  required 
or  permitted  by  law,  and  that  such  certificate 
shall  be  condnsive  proof  of  its  solvency  and 
credit  for  all  parposes  and  of  its  right  to  be  so 
acceded  as  sure^  and  its  sufficiency  as  such. 
Act  No.  71  of  1904  provides  that  surety  com- 
panies doing  business  iu  tiie  state  shaB  depomt 
with  the  state  treasurer  la  money  or  seeurltieB 
at  least  $50,000,  to  be  held  subject  to  any  claim, 
lims,  or  judgments  against  tbem  In  the  state, 
or  aiidng  from  any  cod  tract  entered  into  In  the 
■tate.  ^eJd  that,  where  a  fidelity  and  bonding 
company  had  duly  qualified  to  do  biuiness,  and 
held  the  certificate  of  the  secretary  of  state  to 
that  effect  at  the  time  it  signed  an  appeal  bond, 
It  continued  to  be  a  suffiaent  surety  on  such 
bond,  notwithstanding  Its  subsequent  retirement 
from  business  in  the  sUte  leaving  a  S50,000  de- 

Emt  in  the  hands  of  the  treasurer  for  protect- 
g  such  btuds  as  were  outstanding. 
[Ed.  Note.— For  oOier  eases,  see  Appeal  and 
Error.  Geot  Dig.  K  2028-2026;  Dee.  Dl^  « 
880.] 


2.  PbIHOIFAL  and  SdBBTT  «3>M  ~  SUBBTT 

COHFAHT—CBRTmoATE— Appeal  Bonds. 
Under  Act  No.  41  of  1894,  S  6,  wtere  a  sure- 
ty company  executing  an  appesJ  bond  had  qnali- 
fied  to  do  business  and  held  the  certificate  of 
the  secretary  of  state  to  that  effect,  the  court 
could  not  go  behind  the  cerdfleate  and  inquire 
Into  the  charter  powers  of  such  company  and 
the  sufficiency  of  its  paid-up  capital 

[Ed.  Note.— For  other  Prindpal  and 

Surety.  Dea  Dig.  «S954.] 

Actttm  by  Sone&i  Vnuuk  against  H.  0. 
Brewster  and  others.  An  appeal  by  Thomas 
N.  Jacobs  and  others  from  Judgments  against 
them  was  disnilssedi  and  tiiey  apply  Air  a 
writ  of  prohibition.  Judgment  dlamlasing  ap- 
peal set  aside,  and  appeal  reinstated. 

W.  S.  Lewis,  of  New  Orleans,  for  appli- 
cants Jacobs  and  Interstate  Trust  &  Bank- 
tug  Co.  Theod(m  QtAxx^o,  of  New  Orleans, 
for  reqioadent  Buooesslon  cl  Fianek. 

PROVOSTY,  J.  Pending  an  appeal  in 
this  case  the  surety  on  the  appeal  bond  was, 
on  a  rule  tahoi  for  that  purpose,  declared 
by  the  trial  court  to  be  insuffikdent,  and  the 
appeal  was  dismissed. 

[1]  The  facts  are  that  the  surety  on  the 
bond,  the  Texas  Fidelity  &  Bonding  Com- 
pany, had  duly  qualified  under  the  provlslcnis 
of  Act  No.  41,  p.  40.  of  1804  (hehl  In  MofTet 
V.  Koch,  106  La.  871,  SI  South.  40,  and  Elc- 
hom  V.  N.  O.  &  O.  Light  &  Power  Co.,  114 
La.  714,  38  South.  626,  8  Ann.  Cas.  98,  to  be 
consltutional)  to  do  business  In  this  state,  and 
held  the  certificate  of  the  secretary  of  state  to 
that  effect  at  the  time  it  signed  said  bodd, 
but  that  at  the  time  the  rule  for  testing  the 
suMciency  of  the  surety  was  taken  it  had  re- 
tired from  business  in  this  state,  leaving  a 
$60,000  deposit  in  the  hands  of  the  treasurer 
of  the  state  In  accordance  with  the  provisions 
of  Act  No.  71,  p.  185,  of  1904,  for  protecting 
such  bonds  subscribed  by  It  as  were  ootstand- 
Ing.  Under  these  circumstances  the  said 
surety  continued  to  be  sufficient 

[2]  The  learned  counsel  of  the  appellee 
would  go  behind  the  certificate  of  the  secre- 
tary of  state  issued  to  said  company  for  do- 
ing business  In  this  state  and  Inquire  Into 
the  charter  powers  of  said  company  and  into 
the  sufficiency  of  its  paid-up  capital.  The 
door  upon  such  inquiry  is  closed  by  express 
provision  of  section  6  of  said  Act  No.  41  of 
1894. 

The  Judgment  dismissing  the  appeal  in  this 
case  Is  therefore  set  aside,  and  the  appeal  is 
hereby  reinstated;  the  costs  of  the  present 
proceeding  to  be  paid  by  Frances  Alfano, 
widow  of  Joseph  Fran^,  individually  for 
one  half,  and  as  administratrix  of  the  suc- 
cession of  Joseph  Franek  for  the  other  half. 


4s9For  other  cases  see  lam*  toplo  and  KBT-NVUBBR  la  all  Ker'-Nnmhered  Digests  and  Indexw 
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No.  20B80. 

r>AlSBEam  «t  nz.  t.  NBW  OltUBlAKS  OAS 
GO. 

(Snimnis  Court  of  Lonialana.   Feb.  21,  1016^ 
Rehearing  Denied  March  20,  19160 

(Bvllabut  hy  the  Court.) 

L  Questions  of  Faot. 

Only  questions  of  fact  are  involTed  in  this 

case. 

(AMitional  SvUabut  ly  Editorial  Btajf.i 
2.  Masteb  and  Sebtant  ^=>95 — Injubies  to 

SEBVAHT— Bim-OTIOENT  OF  CHILD. 

It  was  negligence  to  vmploiy  a  diild  16 
years  old  in  a  can  factory  vithont  reQtdring  the 
certificate  from  the  factory  Insitector  provided 
for  by  Act  No.  801  of  1908. 

[Ski.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  141,  IW;  Dee.  Dig.  «=» 
95.] 

8.  Mabtkb  akd  Sebvant  ^230(1)— -Injubies 
TO  Sebtant— GoNTBiBUTOBT  Nboliqehce. 
Where  an  injury  to  a  ehOd  16  years  old  in  a 
can  factory' was  caused  by  her  negligently  per- 
mitting her  foot  to  rest  on  the  treadle  of  the 
machine  she  was  operating,  causing  a  die  to  de- 
scend on  htx  thumb,  she  contriboted  towards 
the  injury,  barring  recovery  therefor. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  687,  691 ;  Dec.  Dig.  «=» 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  E).  E.  Sblnner.  Judge. 

Action  by  Louie  Dalberni  and  wife  against 
the  New  Orleans  Can  Company.  From  a 
Jodgment  for  plalntllfa,  defendant  (u^peals. 
Seretsed,  and  salt  dlamlBsed. 

Dufonr  &  Dufoar  and  B,  Bland  Logan,  all 
of  New  Orleans  (George  Janvier,  of  New  Or- 
leans, of  counsel),  for  appellant.  Prowell  ft 
Prowell,  of  New  Orleans,  for  appellees. 

80HMflHVilJ[<E,  J.  FlalntUb,  the  par- 
ents of  a  daughter  almost  16  years  of  age.  In 
the  employ  of  the  defendant  company,  me 
the  latter  for  90,200  in  damages  for  the  loss 
of  the  end  of  the  thumb  of  her  rti^t  hand, 
nwy  allege  that  defendant  emjiloyed  thdr 
dau^ter  without  reqidrlng  the  c»tiflcate 
from  the  flactory  Inspector  of  the  dty  of  New 
CMeana  provided  for  In  Act  No.  301  of  1906, 
p.  463,  and  that  thdr  diUd  was  Injured 
througb  the  fault  and  ne^lgence  of  defend- 
ant, Its  agents  and  employee;  that  she  was 
permitted,  required,  and  ordered  to  operate 
what  is  known  as  an  "ear  machine"  in  the 
can  factory,  which  was  very  dangerous  to  In- 
eziwrlenced  persons;  that  the  machine  was 
ohl,  dilapidated,  and  not  properly  safeguard- 
ed ;  and  that  she  in  no  manner  ctrntributed 
tomrds  the  aeddoit 

Defendant  answered  admitting  the  employ- 
ment of  the  girl  without  having  required  a 
factory  inspector's  certificate,  and  i^eaded 
oontribtttory  negllgenceu 


There  was  Judgment  plalnttffa  In  tlM 
sum  of  f70O,  and  defendant  haa  appealed. 
Plaintiffs  have  asked  for  an  increase  In  tb* 

amount  of  the  Judgment 

[1, 2]  It  was  n^igence  on  the  part  oif  de- 
fen^mt  to  have  onployed  the  diild  of  plntn- 
tUTs  without  having  required  the  certiflcate 
from  the  factory  liupector,  as  is  xwovMed 
for  in  Act  301  of  1908,  p.  468.  Darsam  t. 
Eohlmann,  128  La.  164, 48  South.  7^ 

Plaintlfbi  failed  to  prove  Uiat  the  "ear 
machine"  of  defendant  by  which  their  dangli- 
ter  was  Injured  was  a  dangerous  machine,  or 
that  It  was  old,  dilapidated,  or  out  of  repair. 

The  machine  was  designed  and  used  to  pot 
"ears"  on  tin  cans  in  the  course  of  their  be- 
ing manufactured;  it  is  worked  by  a  foot 
treadle;  there  is  a  flywhed,  with  three 
lugs ;  and  by  putting  the  foot  on  the  treadle 
the  trigger  Is  taken  from  the  clutch  which 
projects  Into  the  flywheel,  which  causes  the 
machine  to  act  The  "ear"  is  held  between 
the  thumb  and  index  finger  of  the  operator, 
and  placed  in  position  on  the  can;  the  treadle 
Is  pressed  down  by  the  foot  and  a  die  Is 
forced  down  and  fastens  the  "ear"  In  place 
on  the  can.  If  the  foot  Is  not  removed  from 
the  treadle  the  die  will  descend  again;  but 
if  the  foot  is  removed  from  the  treadle  tbe 
die  will  not  desc«id,  if  the  machine  is  In 
good  order ;  'and  the  evid^ce  Is  certain  tbat 
the  machine  wMch  plaintiffs'  daughter  was 
operating  at  the  time  of  the  accident  was  in 
good  order;  although  the  operator  testifled 
it  was  not 

[II  The  only  conclusion  from  the  testimony 
is  that  the  daughter  of  plaintUfa  negllgratly 
permitted  her  foot  to  rest  on  the  treadle,  and 
that  the  die  descended  on  her  thumb  and 
Injured  it  In  so  doing,  she  contributed  to- 
wards the  damage  and  plaintlfb  cannot  re- 
cover. 

PlalntillB*  daughter  had  been  permitted  by 
one  of  ber  fellow  servants  to  operate  ttie 
"ear  machine,"  without  the  consent  of  tbe 
fmeman  ot  deflendant  having  been  oMaiiud, 
after  she  had  been  fully  Instructed  how  to 
operate  It,  and  bad  hem  earefnlly  cautioned 
about  the  use  of  the  treadto,  bj  said  fellow 
servant  She  and  other  girls  had  success- 
fully iqterated  it  and  similar  machines,  with- 
out damage  to  them,  when  they  used  the 
proper  cantlfm.  The  madiine  doea  not  ap- 
pear to  have  been  a  dangerous  machine  to 
one  who  had  been  Instmeted  how  to  use  it, 
even  though  such  person  was  a  dilld  Ifl  years 
of  ag& 

It  is  ordered,  adju^^ied,  and  decreed  that 
the  Judgment  appealed  frcnn  be  annulled, 
avoided,  and  reversed,  and  that  there  now  be 
Jndgmei^  in  fitTor  of  defmdant,  dismissing 
plaintiffs'  suit,  at  their  cost  in  both  conrta. 
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No.  21638. 

Soeceaiilon  of  ItEFOBT. 

SKBIO  «t  aL  T.  TRAINOB  «t  aL 

(Snpreme  Court  of  Lonislsna.   Feb.  7,  1016k 
On  PetitioD  for  Behearing,  March 
6,  1916.) 

(Byttabut  &v  the  CourtJ 
On  Motion  to  Dismiss. 

1.  STIFtrUTIONB  «»14(1)  —  CONBTBUOnOH — 

Motion  fob  Kew  Tbiai/— Waives. 

Where  all  parties  to  a  suit  enter  Into  an 
sgreement,  which  is  entered  upon  the  minutes  of 
the  court,  to  the  effect  that  the  judge  may  de- 
cide the  case  in  chambers,  during  the  vacation 
of  the  court,  "and  shall  grant  an  order  of  ai^ 
peal,  both  BuspensiTe  and  devolutive,  to  either 
party,  fiztng  tne  return  day  and  bond  for  either 
app«u.  to  nave  the  same  effect  as  if  done  in 
op^  court,"  and  the  judgment  la  rendered,'  the 
order  of  appeal  granted,  and  the  appeal  lodged 
in  this  court  in  accordance  therewftb,  anch  ap- 
peal wiH  not  be  dismissed  on  the  ground  that  it 
was  taken  prematurely  and  bef<Hre  the  ezpira- 
tioa  of  the  delay  within  which,  ordinarily,  a  mo- 
tion for  new  trial  may  be  filed,  the  terms  of  the 
wreonent  antiiorfaing  the  presumption  that  the 
right  to  file  such  motion  was  intended  to  be 
waived. 

[Ed.  Note.— For  other  cases,  see  Stipulationa, 
Cent.  Dig.  SS  24,  28;  Dec.  Dig.  ®=>14a).] 

2.  £xxcirroB8  and  Administrators  i8=>20(10), 
3CK19— Succession— ApFoinTMEin  ob  Bb- 

HOTAL— "ADHiniSIBATOBa  OF  BUOOBSBZOK." 
Executors,  whether  testamentary  or  dative, 
are  included  within  the  meaning  of  the  compre- 
henaive  language,  "or  other  administrators  of 
■nccesrione,  as  used  Is  article  1<^  of  the  Gode 
of  Practice,  and  judgments  appointing  or  re* 
moving  them  becmne  proviairaially  executory 
when  rendered,  and  are  not  subject  to  suspen- 
sion by  appeal. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators.  Gent.  Dig.'H  102-101.  260; 
Dee.  Dig.  *s»2(K10).  35<19)T 

On  the  Blerits. 

a  Wixs  «=>295  —  Pbobatb  PBoCEBDiiras  ~ 

Go  NTEST— Evidence. 
The  article  of  the  Civil  Code  (16B5)  applies 
to  the  iffobate  of  a  testament  widch  Is  not  op- 
posed. But  a  different  rule  obtains  when  the 
probate  of  the  testament  is  opposed  ab  initio 
on  the  groDnd  that  it  is  a  fraud  and  a  forgery. 
In  such  a  case  the  denial  of  the  genoinenesB  of 
the  testament  removes  the  contest  from  the  do- 
main of  article  1655  of  tbe  Code,  and  it  presents 
an  issue  which  must  be  determined  under  the 
roles  which  govern  all  contests  involving  the 

Senuineness  of  a  signature  which  is  denied.  TJu- 
er  such  an  issue  the  doora  of  justice  are  opened 
wide  for  the  introduction  (tf  any  legal  evidence 
In  accordance  with  all  forms  which  prevail 
In  all  contested  facts  or  cases.  The  textual  pro- 
visions of  Civ.  Code,  art  2245,  and  Code  Prac. 
art  326,  rect^ize  the  mode  of  testing  signa- 
tures by  a  comparison  of  writing  or  by  experts. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  II  680-680;  Dee.  Dig.  «9206.] 

4.  APPKAI.  AlfD  Dbsob  ^ssOTO— Tbiai.  «=s>68— 
DlSOBSnONAKT    BUUHO  —  BCOmnHO  OF 

Case. 

After  all  parties  to  a  suit  have  announced 
that  the  testimony  is  closed,  no  party  has  a 
legal  right  to  introduce  further  evidence;  but 
the  privily  of  doin^  so  may  be  panted  by  the 
court  in  its  discretion  and  in  furtherance  of 
juatlce.  The  jud^ent  of  the  court  refusing  to 
admit  further  evidence  will  not  be  reversed  by 


this  court  unlesa  It  Is  manifestly  erroneona  and 
productive  of  injustice. 

[Ed.  Note.— For  other  cases,  see  Apneal  and 
Error,  Cent  Dig.  118840-^861;  Dec.  Dig. 
070:  Trial,  Cent  Dig.  ||  1S8-16S;  Dee.  Dig. 
«=»e8.] 

6.  WrLU  «=»802(2)— GoNTBST—SiaiTATnBK  or 

TEOTATOft— EriDBNCB—PBOJiATITB  BFEBCT. 

The  declaration  of  two  credible  witnesses 
who  attest  that  they  recognise  a  testament  as 
being  entirely  written,  dated,  and  rigned  in  the 
testator's  handwriting,  corroborated  oy  the  tes- 
timony of  an  expert  In  handwriting,  and  by 
the  recitals  of  the  wHl,  and  by  other  various 
extraneons  facts,  will  prevail  over  the  testimony 
of  two  witnesses,  who  swear  that  a  part  of  the 
date  was  not  written  by  the  testator,  nn8iq>P<»^' 
ed  by  any  other  circumstances. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  H  701,  713;  Dea  Dig.  «s»802(2>.1 

6.  Wills  ^170,  183— Postebiob  Testament 
— oonfliotino  pbovisionb— conbtbuonon. 

When  a  posterior  testament  does  not  ex- 
pressly revoke  a  prior  one,  both  must  be  exe- 
cuted, unless  the  last  will  tacitly  revokes  the 
first  as  a  wlu^  When  they  oonfliet  (uly  in 
part  the  prorlsiona  <A  the  last  will  must  pre- 
vail. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  IS  456,  457,  461 ;  Dec.  Dig.  «»>179,  183.] 

7.  EXECUTOBS  AND    AdUINISTBATOBB  ^S>1^ 

Succession- APPOINTMENT. 

When  a  testator  appoints  aa  executor  "the 
priest  of  his  church,"  without  naming  him,  the 
court  will  interpret  his  testament  to  mean  the 
person  who  will  be  tile  priest  at  the  time  of  the 
testator's  death. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators.  C«lL  I^.  ||  20-81,  42;  Dec 
Dig.  «s»14.] 

Provosty  and  Land,  33.,  dissenting. 

Appeal  from  Twenty-Third  Judicial  Dis- 
trict Court,  Parish  of  St  Mary ;  O^omas  M. 
Milling,  Judge. 

In  the  matter  of  the  application  of  Sam 
Serlo  and  others,  to  probate  the  will  of- 
fered by  them  as  the  last  will  and  testament 
of  Miss  P.  C.  Lefort,  deceased,  with  opposi- 
tion thereto  of  Mrs.  Carrie  Sawyer  Kramer 
and  others.  Prom  the  judgment,  Sam  Serio 
and  others  appeal.  Affirmed  in  part,  and  re- 
versed in  part 

L.  O.  Pecot,  of  FranhUn,  tor  appellant 
Tralnor.  Charlea  I.  Denecbaud,  ot  New  Or^ 
leans,  Paul  J&amer,  of  FmnkUn,  and  Foebae, 
Milling,  Saal  A  MUlinft  of  New  Orleans,  for 
appellants  Sieelk  and  Serio.  Charles  I.  Dene- 
diand,  of  New  Orleans,  and  Paul  Erainer,  of 
Franklin,  for  apprilee  Boosseati.  McOosk^ 
&  Benedict,  New  Orleans,  and  Btmita, 
Himel  &  Blodi,  of  Franklin,  ftff  appellee 
O'NlelL  CafEery,  Quintero  &  Bnunbr,  ta 
Franklin,  for  appelleea  Kramer  and  Sawyer. 
H.  D.  SndtA,  c£  FiankUn,  cnrator  ad  hoc, 
for  Infant  aiq;>dlee. 

On  Motion  to  Dismiss  Appeal. 

MONBOE,  G.  J.  In  December,  1014,  Bev. 
James  H.  Tralnor,  a  Catholic  priest,  formerly 
In  charge  of  the  church  at  Franklin,  present- 
ed to  the  district  court  an  Instrument,  pur- 
porting to  be  the  last  olographic  will,  execut- 
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ed  In  IdlO,  of  Caroline  Lefort,  wbo  had  de- 
parted thte  life  on  November  29,  1914,  which 
will  contained,  among  others,  the  following 
disposition,  to  wit: 

"I  bequeath  to  the  priest  of  this  chun^  the 
•nin  of  two  thousand  doUara  and  app<dnt  him 
executor  of  thia  wUl,  without  bond." 

The  instrument  was  admitted  to  probate 
as  the  last  will  of  Miss  Lefort,  the  petitioner 
was  confirmed  as  testamentary  executor,  and 
the  taking  of  an  inventory  was  ordered.  In 
the  discharge  of  that  function,  the  notary 
discovered,  among  the  papers  In  the  resi- 
dence of  the  decedent,  another  instrument, 
purporting  to  be  an  olographic  will,  executed 
In  1913,  which  contains,  among  othei^  the 
following  provision,  to  wit: 

"I  appoint  the  pastor  <tf  this  ehurdi  adminis- 
trator, without  bond." 

At  tbe  date  of  the  death  of  the  decedent, 
Rev.  J.  H.  Tralnor  had  ceased  to  be  the  pas- 
tor of  the  OathoUc  church  at  Franklin,  and 
bad  been  aacceeded  1^  Bev.  J.  J.  Boussean, 
and  that  gentleman,  tt^ther  with  Sam  Serlo, 
Bt.  Ber.  Jas.  H.  Blank,  tiie  Ohurcb  at  the 
Assumption,  and  Mrs.  GaroUne  Levy,  penms 
who  are  named  In  the  Instnmveat  so  de- 
scribed, presented  that  Instrument  to  the 
court  as  the  last  will  at  the  decedent^  and 
prayed  that  It  be  so  recognised ;  that  Bev.  J. 
J.  Boasseav  be  omflrmed  as  executor,  and 
that  the  other  petlthmexB  be  recognized  as 
legatees.  They  further  prayed,  in  the  al- 
tematlTe,  tha^  shoald  the  court  hold  the 
Instram^  ftxtA  pres^ted  to  be  the  last  wUl 
xA  the  decedent,  It  sboold  set  aside  Its  order 
confirming  Bev.  J.  H.  Tralnor,  as  executor, 
and  substitute,  in  his  lOace,  Bev.  J.  J.  Bous* 
sean,  as  the  tb^  pastor  of  the  church  to 
which  both  of  the  Instruments  are  conceded 
to  refer.  A  litigation  then  ensued  between 
the  l^teea  named  In  the  two  Instrumeots, 
respectively,  and  the  former  and  present  pas- 
tor, and  the  case  was  snlHnitted  for  adjudica- 
tion In  June,  1915,  after  which,  on  July  16, 
the  following  entry  was  made  up(Hi  the  nda- 
utes  of  the  conrl;  to  wit: 

"In  the  suit  of  Sam  Serio  et  al.,  It  was  agreed 
by  and  between  counsel  for  pl&intiffs  and  de- 
fendants that  this  case  shall  be  decided  in  cbam- 
bers,  durinx  vacation,  if  the  court  sees  fit  bo  to 
do,  and  shall  crant  an  order  of  appeal,  both  sus- 
pensive and  aevolntlTe,  to  either  party,  firing 
the  return  day  and  bond  tar  either  appeal  All 
to  have  the  same  effect  as  if  done  in  open  court" 

On  Jtdy  2Tth  (during  tite  Tacatlon)  the 
court  handed  down  its  opinion  and  decree, 
rejecting  the  deuand  fta  the  recognition  of 
the  document  last  presented  as  the  will  of  tbe 
decedent,  but  setting  aside  tbe  wder  conflim* 
ing  Bev.  J.  H.  Tralnor  as  executor  of  the  in- 
strument first  presented,  and  recognizing  and 
conflnniiig  the  Ber.  J.  J.  Bousseau  in  ttiat 
position;  and,  tJiere  was  an  order,  made  at 
the  same  time,  granting  "to  any  plalntUf  or 
defendant"  an  appeal,  both  suspenaive  and 
dercAntiTe,  retnxn^le  to  tbis  court  on  or  be- 
fore  September  20th  (m  the  furnishing  of  a 


bond  in  the  sum  <^  $260.  The  parties  cast — 
that  is  to  say,  Rev.  J.  H.  Tralnor,  Sam  Serio, 
Bt.  Rev.  J.  B.  Bl^ik,  and  the  Church  of  tbe 
Assumption — availed  themselves  of  the  order 
so  made,  and  lodged  their  appeal  in  this 
court  on  September  16th,  and,  thereafter,  on 
September  18th,  Ber.  J.  J.  Rousseau  filed  tbe 
motion,  which  we  are  now  to  ctmslder,  to  dis- 
miss tbe  appeals,  on  the  ground  that  they 
were  taken  prematurely  and  before  the  ex- 
piration of  the  delay  for  the  filing  of  motions 
for  new  trial,  and  as  to  the  appeal  of  Bev. 
J.  H.  Tralnor,  in  so  far  as  it  (grates  8U»- 
pensively  on  the  further  ground  that  be  was 
not  entitled  to  a  suspen^ve  a^ieal  That 
gentleman  has  filed  an  answer  to  tbe  motion, 
to  which  he  attaches  a  copy  of  the  mlnotei 
of  the  district  court,  of  September  2lBt,  show- 
ing that,  upon  that  day,  the  court  overruled 
a  nwtion  for  new  trial  which  had  been  filed, 
on  July  29th,  in  behalf  of  Sam  Serio,  Bt  Bev. 
James  H.  Blenk,  Ar^bishop  of  New  Orleans, 
the  Church  of  the  Assumptlw,  Bev.  J.  J. 
Rousseau,  and  Mrs.  Caroline  Levy,  the  rea- 
sons affiled  by  the  Judge  for  the  ruling  so 
made  being  that  he  had  rendered  the  Judg- 
ment in  vacatlrai  and  granted  the  appeals  In 
conformity  to  the  agreement  of  all  parties^ 
entered  upon  the  minutes  of  the  court  on 
July  16th,  and  that  he  did  not  consider  that 
the  matter  of  the  motion  for  new  trial  was 
any  longer  within  bis  Jurisdiction. 

£1]  The  proceedings  on  the  motion  for  new 
trial  took  place  after  the  transcript  of  ap> 
peal  bad  been  lodged  in  this  court,  and  are 
not  before  ns  fbr  conslderatitKi,  but  the 
agreement  as  to  the  rendition  of  tbe  Judg- 
ment and  tiie  granting  of  Uie  appeals  is  to 
be  found  in  tbe  transcript;  and,  as  13ie  ac- 
tion of  the  trial  Judge  was  in  strict  conform- 
ity thereto,  we  are  of  oplnUm  that  tbe  mo- 
tion to  dismiss  tbe  appeals,  as  prematures 
is  wltbont  m^t  It  Is;  of  conrs^  possible 
that  the  mover  herein.  In  becoming  a  party 
to  tJie  agreement,  made  a  mental  reservatlwi, 
to  tbe  effect  that  tbe  Judge  should  grant  tbe 
appeal  only  after  tbe  litigants  should  bare 
exercised  Uieir  ri^t  to  apply  for  a  new  trial, 
but  there  la  no  intimation  of  such  reserrathm 
In  tbe  entry  upm  the  minutes,  and  tiie  morer 
seems  to  stand  alone  in  dalming  tiiat  adran- 
tage,  since  tbe  Judge  and  aU  the  other  liti- 
gants have  interpreted  tbe  entry  to  mean 
what  the  language  impcnrts,  rls.,  tbat,  in 
agreeing  that  tbe  Judgment  sbonld  be  banded 
down  and  appeals  granted,  during  racatlwi 
the  parties  in  interest  waived  the  right  to 
move  for  a  new  trial,  the  reservation  or  ex- 
ercise of  wUdi  light  would  necessarily  bare 
carried  the  case  over  until  the  next  term  of 
the  court 

[2}  The  further  ground  relied  on  for  the 
dlsmiseai  of  the  appul  of  Ber.  J.  H.  Tralnor, 
In  so  far  as  it  c^enX/ea  suspensive,  is 
founded  upon  articles  tSSO  and  1060  of  tbe 
Code  of  Practice,  which  provides  that  cer- 
tain Judgments  shall  be  executed  provlslon- 
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allr  altttongb  appeals  may  bare  beoi  takoi 
therefrom. 

These  artldes  declare  that: 

"Art.  680.  •  •  •  Such  jadgmenU  relate: 
To  the  nomination  of  tutors  and  cumtors  of 
minors,  of  persons  absent  or  interdicted,  and 
of  vacant  saccessions.  2.  To  the  appointment  of 
syndics  of  creditors,  when  the  court  orders  that 
the7  shall  administer  provisionally." 

"Art  1059.  When  an  appeal  is  made  from  a 
Judgment  ^(pointing  or  removing  a  tutor  or 
cnrator  of  a  minor.  Interdicted  or  absent  per- 
son, or  of  a  vacant  succession  of  absent  heirs, 
or  other  administrators  of  successions,  such  ap- 
peal shall  not  suspend  the  execution  of  the  judg- 
ment, but  it  shall  have  effect  provisionally,  un- 
til the  appMiI  be  decided.** 

It  will  be  obeerved  tliat  Uie  judgments  re- 
ferred to  In  article  580  are  those  which  re- 
late to  the  "nomination,"  or  "appointment" 
of  the  officers  mentioned,  and  that  judgments 
appointing  syndics  are  Indnded  only  when 
the  court  orders  that  the  appointees  shall  ad- 
mlnlgter  provisionally.  Artlde  1(X&,  ca  the 
other  hand,  makes  provision  In  regard  to  ap- 
peals from  judgments — 
"appointing  or  removing  a  tntor  or  curator  of 
a  minor,  interdicted  or  absent  persons,  or  a  va- 
caot  succession  of  absent  helrSt  or  other  admin- 
istrators of  Buccesaions." 

And  It  can  bardly  be  claimed  that  an  exec- 
ntor,  whether  testamentary  or  dative,  is  not 
Induded  within  the  meaning  of  the  compre- 
lienslve  language,  "or  other  administrators 
of  successions"  as  thus  used. 

It  was  80  held,  in  effect,  in  State  ex  rel. 
Commagere  v.  Judge,  22  La.  Ann.  116,  where 
a  dative  executrix  was  denied  a  suspensive 
appeal  from  a  judgment  of  removal,  and  In 
Succesdon  of  Townsend,  87  La.  Ann.  409, 
where  this  court  said: 

"The  judgment  removing  Sykes  as  executor 
became  final  the  moment  it  was  signed.  It  be- 
longs to  that  class  of  judgments  from  which  no 
suspensive  appeal  Usa,  and  which  are  ezecntoty 
at  oiea" 

It  is  tbereflore  ordered  that  the  motion  to 
dismiss  be  overruled,  save  in  so  far  aa  it  re- 
lates to  fbe  anpeal  of  Ber.  J.  H.  Trainor.  as 
to  wbicb  it  is  sustained  to  tbe  extoit  that 
said  appeal  la  held  not  to  suspend  the  execu- 
tion of  the  Judgmrat  appealed  from. 

O'NU&LLs  J.,  takes  no  part 

PER  CUBIAM.  Since  the  foregoing  opin- 
ion and  decree  were  prepared,  Ber.  James  H. 
Trainor  has  departed  this  UTe,  and  his  helxs 
have  made  themselves  parties  to  tbe  appeaL 
The  opinion  and  decree,  on  tbe  merits  of  the 
appeal,  this  day  handed  down,  hcid,  how- 
ever,  that  Ber.  J.  J.  Bonssean  is  the  l^lly 
ntnninated  testamentary  executor ;  and,  as 
Bev.  James  H.  Trainor  was  otherwise  inter- 
ested in  the  appeal,  we  find  no  reason  for 
making  any  change  In  this  o^nlon  and  de- 
cree. 

On  tbe  Merits. 

In  this  case,  his  h<Hior,  Mr.  Justice 
0'XI£LL,  betog  recused,  and  tbeir  honors 
beli^  evenly  divided  in  opinion  as  to  the 


proper  determination  to  be  made  of  tbe  is- 
sues involved.  Judge'  OHABLES  T.  GLAI- 
BORNE,  of  the  Oourt  of  Appeal  for  the  par> 
tah  of  Orleans,  having  been  called  upon  by 
previous  order  of  this  court  to  sit  In  the  case, 
pronounced  tbe  judgment  of  the  court  there- 
in, In  words  and  figures,  as  follows,  to  wit: 

CLAIBORNE,  Judge  ad  boc.  On  Decern* 
ber  1, 1814,  Rev.  James  H.  Trainor,  a  resident 
of  tbe  parish  of  Orleans  filed  a  petition  in 
the  district  coort  of  tlie  parish  of  St  Maty, 
in  which  be  alleged  that  Miss  Oandine  Le- 
fort  a  resident  of  said  parish,  died  <»i  No- 
vember 29,  1914 ;  that  she  left  an  olofi^phlc 
testament,  dated  Franklin,  La.,  May  26, 1900, 
by  whidi  she  oonstitnted  ft  nomber  of  leg- 
atees, and  in  wbicb  is  tbe  following  clause, 
among  otta»B : 

"I  bequeath  to  the  priest  of  this  church  tbe 
sum  of  two  thousand  dollars  and  I  appoint  him 
executor  of  this  will  without  bond.'* 

Petitioner  further  alleged  that  be  was  the 
priest  of  the  Catholic  church  at  Franklin  on 
May  26, 1909,  date  of  the  will,  which  was  the 
church  of  tbe  deceased,  and  that  he  was  the 
executor  appointed  by  said  testament;  that 
he  accepted  the  trust  and  desired  to  be  con- 
firmed as  executor.  He  prayed  for  the  pro- 
bate, registry,  and  execution  of  the  testa- 
ment, and  to  be  confirmed  as  executor  there- 
ot 

After  due  proof  of  the  testament.  Its  execu- 
tion was  ordered  by  decree  rendered  Decem- 
ber 1,  1914,  and  petitioner  James  H.  Trainor, 
was  confirmed  testamentary  executor,  and 
letters  as  such  issued  to  him,  and  an  inven- 
tory was  ordered  taken. 

As  ft  part  of  the  proceedings  in  taking  the 
inventory,  the  notary  made  the  following  re- 
port: 

"In  addition  to  the  above  personally  I  found 
in  one  of  the  drawers  of  tbe  armoir  in  the  up- 
stairs bedroom  certain  papers,  three  in  number, 
contained  in  an  envelope,  marked : 

'Rev.  Father  to  be  opened 
three  days  after 
My   last  will  1A13-1918' 
—which  I  have  marked  with  my  parnh  as 
follows:  'Documents  found  in  ^ects  of  Miss 
Caroline  Lefort' 

"ISigned]  0.  J.  Boatner,  Notary  PobUc." 

On  January  23,  1916,  Sam  Serlo,  tbe  Most 
Reverend  James  H.  Blenk,  Archbishop  ol 
New  Orleans,  tbe  Church  of  Assumption, 
Rev.  J.  J.  Rousseau,  and  Widow  Camllle 
Levy  filed  a  petition  In  which,  after  reciting 
all  the  facts  related  abov^  they  alleged: 

That  the  document  found  by  tbe  notary 
and  mentioned  in  his  inventory  and  dated 
"May  26, 1813,"  and  signed  "F.  a  Lefort,"  is 
entirely  written,  dated,  and  signed  by  the 
deceased,  Frances  Caroline  Lefort,  and  is  ber 
last  will  and  testament,  and  has  the  effect  of 
revoking,  and  in  fact  does  revoke,  tbe  will 
of  May  16, 1909,  heretofore  probated. 

That  said  testament  of  May  26,  1913,  ap- 
points "the  pastor  of  this  cburdi  adminis- 
trator," and  that  Bev.  J.  J.  Bousseau  is  now. 
and  was  at  the  time  of  tbe  deatb  of  Miss 
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Lefortt  the  pastor  of  the  church  at  Franklin, 
and  that  therefore  the'  said  Rousseau  is  the 
person  appointed  executor  of  said  testament. 

That  petlti<mera  are  named  as  legatees  by 
said  testament  of  May  26,'  1913.  and  they 
present  the  same  for  probate  and  execution. 

They  further  aver,  in  the  altematlTe,  that 
should  the  court  decide  that  the  first  will  of 
May  26,  1900.  Is  the  last  testament  of  the 
deceased,  there  is  error  in  that  portion  of  the 
decree,  confirming  Rev.  J.  H.  Tralnor,  execu- 
tor, for  the  reason  that  be  was  not  the  priest 
of  the  dinndi  at  Franklin  at  the  time  of  the 
death  of  the  testatrix,  but  that  one  of  tike 
petitioners,  namely,  Rer.  J.  J.  Rousseau,  was 
the  priest  of  said  church  at  the  time  of  the 
death  of  lillss  Lefort,  and  that  he  should  be 
decreed  to  be  the  person  appointed  by  the 
testatrix  as  executor  and  confirmed  as  such. 

They  prayed  that  Rer.  Jas.  H.  Tralnor  and 
the  legatees  under  the  first  will  of  1909  be 
cited  in  order  tibat  It  ml^t  be  decreed  oaa- 
tradlctorlly  with  them:  (1)  Tbat  the  docu- 
ment dated  May  26,  1913,  be  decreed  to  be 
the  testament  of  the  deceased,  Hiss  Lefort, 
and  that  it  be  probated  and  ordered  executed ; 
and  (2)  that  Rev.  J.  3.  Rousseau  be  confirmed 
as  execntor  thereof  In  place  of  Rer.  Trainer; 
and  (3)  that  the  decree,  ordering  the  pro- 
bate and  execution  of  the  will  of  1900  and 
confirming  Rer.  James  H.  Tralnor  as  execn- 
tor thereof,  be  revoked  and  set  aside;  and  (4) 
in  tlie  alternative,  and  in  case  said  testament 
of  1909  be  maintained,  that  the  order  con- 
firming James  H.  Tralnor  eucutor  be  re- 
voked, and  that  Rev.  J.  J.  Rousseau  be  con- 
firmed executor,  and  that  letters  as  such  is- 
sue to  him. 

The  document  mentioned  above  la  dated  In 
tile  following  manner:  "Franklin  May  26 
19  The  "6"  in  the  "26"  Is  not  made  per- 
fectly. After  the  "19**  follow  two  figures 
which  at  first  sight  appear  to  be  "08"  It 
looks  as  If  the  figures  "13"  had  been  previ- 
ously traced  In  smaller  figures  under  the  "08" 
but  not  very  distinctly  to  the  naked  eye,  or 
that  tiie  figures  "OS"  had  beoi  overcharged, 
or  surcharged,  or  superimposed  over  the  fig- 
ures "18."  It  seems  as  if  an  attempt  bad 
been  made  to  erase  the  figures  "13"  or  "08," 
for  they  are  both  sidled  and  blurred,  espe- 
dally  the  "0."  Then  foUow  In  distinct  char- 
acters the  figures  "1018." 

The  defendants,  in  their  answer,  Inter- 
posed the  plea  of  no  cause  or  no  right  of  ac- 
tion. But  as  this  plea  Is  inseparably  con- 
nected with  the  merits,  we  shall  treat  the 
two  together.  Besides,  the  defendants  pro- 
ceeded to  the  trial  of  the  case  on  the  merits 
without  asking  for  a  separate  Judgment  on 
the  exception.  It  is  now  too  late.  Doullut  v. 
Smith,  117  La.  491,  41  South.  018;  Aahbey  t. 
Ashbey.  41  La.  Ann.  188,  6  South.  546;  Tn- 
pery  v.  Edmondson,  82  La.  Ann.  1146.  But  we 
are  of  the  opinion  that  the  petition  does  dis- 
close a  cause  of  action,  and  that  the  Judge 
below  acted  correctly  In  overmllng  the  ob- 


jection to  the  introduction  of  evidence  based 
on  that  exceptitm. 

The  defendants  answered,  aasertinff  tlie 
validity  of  all  the  proceedings  probating  tbe 
win  of  1909  and  confirming  Rev.  J.  H.  Traln- 
or executor. 

Further,  they  denied  that  the  document 
presented  by  plaintiffs  is  dated  May  26,  1013, 
but  tbey  admitted  that  all  that  appears  there- 
on is  In  the  handwriting  of  the  decedent,  ex- 
cept the  figures  "1918,"  which  appear  at  the 
extreme  right-hand  top  comer  of  said  doca- 
ment  which  they  allege,  are  not  in  her  hand- 
writing, and  were  not  made  by  her ;  tliat 
even  if  tbe  document  is  a  valid  testament,  it 
would  not  have  the  effect  of  revoking  the 
testament  of  1009;  they  admit  that  Rev.  3. 
3.  Rousseau  was  pastor  of  the  Catholic 
churdi  of  Franklin  about  the  time  of  the 
death  of  the  testatrix;  and  that  Rev.  J.  S. 
Tralnor  was  not  the  pastor  at  that  time. 

They  fiirther  aver  that  the  document  of- 
fered for  probate  tif  plaintiffs  as  the  tasta- 
moit  of  deceased  is  absolutely  null,  vtdd,  and 
of  no  effect  for  the  following  reasons,  tIk.: 

First.  a%at  said  docomait  Is  without  dat& 

Second.  That  If  it  has  any  date,  It  la  that 
of  1008. 

Third.  That  If  said  document  evw  waa  a 
testament  that  it  has  been  revoked. 

Fourth,  lliat  it  is  Interlined,  erased, 
changed,  and  mutilated,  and  is  uncertain,  ob- 
scure, meaningless,  and  does  not  contain  any 
bequest  to  any  one  ercept  Mrs.  Levy,  and 
that  It  Is  impossible  of  effect  as  a  testament. 

They  i»ray  that  plalntiffii'  donand  be  re- 
jected ;  and,  in  the  alternative.  In  case  tbe 
doeum^  propounded  by  tiie  plaintiffs  t>e 
probated  as  a  testament,  that  it  be  decreed 
to  be  dated  in  the  year  1908,  and  In  all 
evaits,  that  the  defendants  be  recognised 
as  legatees  under  the  testament  of  1909. 

On  motion  of  defendants  the  case  was 
fixed  for  trial  on  the  merits  for  February  23, 
1910,  Quea  postponed  to  Mardi  2d,  wheal  It 
was  tried  during  two  days. 

The  plaintiffs  put  vpoa  the  witness  stand 
an  expert  in  handwriting  to  prove  that  tlie 
figures  "13"  were  in  the  handwriting  of  the 
testatrix,  and  that  tbe  figures  "08"  had  been 
written  over  these  figures  by  a  strange  band, 
and  that  ttie  figures  "1918"  were  In  the  band- 
writing  of  the  testatrix.  The  defendants  ob- 
jected to  this  testimony  on  the  ground  that 
a  will  cannot  be  proved  by  ezpwt  testimony. 
The  objection  was  overruled  and  the  testi- 
mony admitted. 

The  expert  was  also  asked  whether,  in  his 
Judgment,  the  figures  "08."  wbidh  be  bad 
stated  to  have  been  superimposed  or  written 
over  the  figures  "18,**  had  been  written  by 
the  same  party  that  wrote  the  figures  "13." 
The  obJecUcm  was  made  that  there  was  no 
allegation  of  erasure  or  adffitlon,  and  that 
the  question  was  a  contradiction  of  the 
pleadings  and  took  the  defendants  by  sur- 
prise. 13iese  objections  ware  also  overruled. 
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The  cue  was  fixed  for  argnment  for  May 

1»  1915.  Od  April  29tli  the  defendimto  filed 
a  petition  to  reopen  tbe  cue,  <m  the  sround 
that  the  court,  over  their  (Ejection,  had  per- 
mitted EL  A.  O'Snllivan,  the  expert,  to  tes- 
tify that  tbe  docnmeut  annexed  to  plaintiffs' 
potion  was  dated  May  26,  1913.  and  tliat 
the  figures  "08"  were  not  in  the  handwriting 
<a  the  testatrix,  but  bad  been  placed  there 
by  some  other  person,  although  the  plaln- 
tifls  had  alleged  that  said  Instrument  was 
entirely  written,  dated,  and  signed  by  the 
teatettlz,  and  had  not  charged  that  the 
llCDres  "08"  were  foiged  or  added  by  the 
hand  ot  another  persrai ;  that  they  were  tak- 
en by  snrpriae  by  sncb  ruling,  and  were  not 
iv^mred  to  offer  expert  testimony  in  con- 
tradiction; that  they  are  now  prepared  to 
prove  by  the  testimony  of  Prof.  L.  CX  Spen- 
cer, of  New  Orleans,  an  'expert  in  handwrit- 
ing, that  the  figures  "1013"  in  said  tesU- 
ment  are  not  In  the  same  handwriting  as  tbe 
body  of  said  Instrument  and  were  not  writ- 
ten by  the  same  person,  end  ttiat  the  figures 
"08."  under  the  flgurw  purporting  to  be  "13.V 
are  in  the  same  handwriting  as  the  body  of 
tlie  iDstmment;  that  the  figures  "13"  were 
written  over  the  figures  "08"  by  the  same 
person  who  wrote  the  figures  "191S."  To 
this  petition  Is  annexed  the  affidavit  of  L. 
O.  Spoicer  that  he  wlU  swear  to  all  the  al* 
legations  of  the  petition. 

On  May  10th  the  court  refused  to  reopen 
the  case,  and  ordered  the  affidavit  of  L.  C. 
Spencer  to  be  stricken  from  the  record. 

On  May  13th,  the  defendants  filed  an  ap- 
plication for  a  rehearing  at  Ouir  petition 
to  reopen  the  case  on  the  ground  that  they 
had  discovered  new  evidence,  conal sting  of 
the  testimony  of  Benjamin  Ory,  another  ex- 
pert In  handwriting  who  would  swear  that 
the  figures  "1913"  were  not  in  the  same 
handwriting  as  the  body  of  the  instrument. 
This  application  was  also  supported  by  the 
affidavit  of  Benjamin  Ory. 

The  court  also  refused  this  application. 
Defendants  reserved  bills  of  exception  to 
both  rulings. 

TbB  district  judge  refused  to  probate  the 
win  of  1013,  on  tbe  ground  that  tiie  date  of 
the  mmth  was  uncertain ;  that  he  oould  not 
determine  what  was  the  figure  after  May 
2  ;  that  it  might  be  an  "0"  or  a  or 
something  else,  and,  therefwe,  declared  that 
the  document  presented  was  not  an  olograiA- 
Ic  testament  under  the  law  ot  Louisiana. 
But  the  Judge  dedded  that  olfhnuch  Bev.  J. 
H.  Trainor  was  the  priest  of  Franklin  at 
the  time  of  the  date  of  the  wUl  (1909),  Bev. 
3.  J.  Boussean  mui  the  priest  at  tlie  time 
ct  the  death  of  the  testatrix,  and  tiiat  he, 
Boussean,  was  the  party  intended  as  ex- 
ecutor by  the  will,  and  he  confirmed  him  and 
revoked  the  app<dntment  of  Rev.  Trainor. 

Sam  Serio,  the  most  Beverend  James  H. 
Blenk,  the  caiurdi  of  Assumption,  and  Bev. 
James  H.  Trainor  have  appeidfld. 


The  appellees  have  answered  the  ai^ieal. 
praying  that  the  Judgment  be  affirmed  In  so 
far  as  it  decrees  that  tbe  document  of  1913, 
presorted  by  the  plaintiffs,  is  not  a  testa- 
ment, and  reversed  in  so  for  as  it  recognises 
Rev.  J.  J.  Rousseau  as  executor. 

The  issues  therefore  are: 

First  Did  the  court  err  In  permitting  an 
expert  in  handwriting  to  testify  in  support 
of  plaintiffs'  allegation  that  the .  figures 
"1913"  were  written  by  the  testatrix,  and 
that  the  figures  "08"  had  been  written  over 
the  figures  "13"  by  a  strange  hand,  and  that 
the  "13"  was  in  the  hand  of  the  testatrU:? 

Second.  Did  the  court  err  in  refusing  to 
reopen  the  case? 

Third.  Were  the  figures  "1913"  written  by 
the  testatrix? 

Fourth.  Did  the  testament  of  1913  revoke 
tbe  one  of  19097 

Fifth.  Whom  did  tbe  testatrix  intend  to 
8pp<^t  as  executor,  the  priest  who  was  ot- 
fldating  at  tbe  date  of  her  wUl,  or  the  oae 
who  was  acting  <m  the  date  of  her  deathf 

[3]  L  Up  to  the  year  1800.  when  Act  No. 
119  was  passed  amending  article  Otvll  Code 
1655  the  law  read: 

"The  (dographle  testament  *  *  *  mast  be 
acknowledged  and  proved  by  the  declaration  of 
two  credible  persons,  who  must  attest  that  tbey 
recognixe  the  testament  as  being  ^tirely  writ- 
ten, dated  and  signed  in  the  testator's  handwrit- 
ing, as  having  often  seen  him  write  and  dgn 
during  his  lifetime." 

In  the  Interpretation  of  that  artitde,  the 
Supreme  Court  has  repeatedly  decided  that, 
ta  cases  of  controversy  concerning  the  gen- 
uineness of  a  will,  the  testimony  of  experts 
in  tiandwriting  was  admissible  to  prove  that 
the  writing  on  the  document  propounded  as 
a  will  was  or  was  not  in  the  handwriting 
of  the  testator.  In  the  case  of  the  Succes- 
sion of  Gaines,  38  La.  Ann.  123.  128,  the 
Hupreme  Court  said: 

"We  understand  tiiat  role  [a  a  1665]  to 
spidy  to  the  probate  of  a  will  which  Is  oot  op* 
posed,  as  a  part  of  the  mortuary  proceedingB. 
*  *  *  Bat  a  different  rule  applies  when  the 
probate  o<  tiie  will  is  opposed  ab  initio,  on  tbe 
ground  that  it  Is  a  fraud  and  a  forgery.  In 
Buch  a  case  the  denial  <^  the  genuineness  of  the 
will  removes  Uie  contest  from  the  domain  of 
article  1665  of  the  Code,  and  it  presents  an  Is- 
sue whi<^  must  be  determined  onder  the  rules 
which  govun  aU  contests  involving  the  genuine- 
ness of  a  dgnature  which  is  denied,  and  in  such 
a  case  the  burden  of  proof  is  on  the  party  who 
relies  on  the  genuineness  of  the  profEertMl  sig- 
DEture.  0.0.2245.  O.  P.  826.  Under  sncb  an 
iseae  the  doors  of  justice  are  opened  for  the 
introducticHi  of  legal  evidence,  under  all  the 
forms  which  Drevul  in  all  contested  facts  or 
coses ;  and  the  textual  provisions  of  the  law 
recognize  tbe  mode  of  testing  ugnatures  by  a 
comparison  of  the  writing.  [Plic<iue  &  Le  Beau 
V.  Labrancbe]  9  La.  669 ;  [Sophie  v.  Dnplessis] 
2  La.  Ann.  724;  [Aubert  v.  Aubert]  6  La.  Ann. 
104 ;  [Pena  v.  Cities  of  New  Orleans  &  Balti- 
more] 13  La.  Ann.  86  [71  Am.  Dee.  606}:  Suc- 
cession of  McDonogb]  18  La.  Ann.  419.'' 

In  the  case  just  quoted  of  the  Succession 
of  Qalnes.  experts  In  handwriting  were  Im- 
ported from  New  York  to  obtain  their  oidn- 
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Ion.  In  reference  to  experts  the  coart  con- 
tinues, on  page  1S3  of  38  La.  Ann. : 

"In  this  connection,  it  is  contended  by  connsel 
for  Mrs.  Erans  that  comparisons  of  handwrit 
ings  with  each  other  and  expert  testimony  on 
the  same  subject  find  little  favor  under  the  laws 
of  lAuisiana,  and  are  very  often  precarious  and 
dangerous.  *  *  *  CJoansel  are  mistaken  in 
the  proposition  that  such  modes  of  verifying 
sicnatures  have  but  little  force  in  Louisiana. 
Both  modes  an  recommended  by  the  very  text 
of  our  law.   0,0.2246.  a  P.W.'* 

a  O.  2245  (2241)  reads: 

"If  the  party  disavow  the  signature,  *  *  • 
it  must  be  proved  by  witnesses  or  comparison  as 
In  other  cases." 

C.  P.  825: 

"If  the  defendant  deny  his  rignatore  fn  Us  an- 
swer  or  ccmteDd  that  the  same  oas  been  eonnter- 
feited,  the  plaintiff  must  prove  the  genuineness 
of  such  signature  either  by  witnesses  who  have 
seen  the  defendant  sign  the  act  or  who  declare 
that  they  know  It  to  oe  his  rignatnre,  because 
they  have  frequently  seen  him  write  and  sign 
his  name.  But  the  proof  by  witnesses  shall  not 
exclude  the  proof  by  experts  or  by  a  comparison 
of  the  writing,  as  established  by  the  Civil  Code." 

In  Snccession  of  Stewart,  51  La.  Ann.  1053, 
26  South.  460,  the  Supreme  Court  was  con- 
trolled, in  Its  opinion,  by  the  testimony  of 
experts. 

It  will  thus  be  seen  that  there  are  also 
three  methods  of  proving  handwriting  In 
cases  of  wills,  viz.: 

First,  by  witnesses  who  have  seen  the  par* 
ty  write  the  document ; 

Second,  by  witnesses  who  know  the  writ- 
ing for  having  often  seen  the  party  write  and 
sign;  and 

Third,  by  comparison  of  hendwritlng  and 
experts.  Tlcknor  v.  Calhoun,  29  La.  Ann. 
279 ;  Succession  of  Leonard,  21  La.  Ann.  624 ; 
PUcqne  &  Le  Beau  v.  Labranche,  9  La.  562; 
Succession  of  Morvant,  45  La.  Ann.  212,  12 
South.  349. 

The  ruling  In  Succession  of  Gaines,  38  La. 
Ann.  123,  was  merely  an  affirmance  of  pre- 
vious opinions  in  Moses  Fox  v.  Succession  of 
HcDonogh,  18  La.  Ann.  419,  444,  Succession 
of  Roth,  31  La.  Ann.  316,  S20,  and  Succession 
of  Clark,  11  La.  Ann.  124, 127- 

But  Act  119  of  1896,  p.  168,  has  eliminated 
from  C.  C.  1656  the  phrase  "as  having  often 
seen  blm  write  and  sign  during  his  lifetime," 
and  broadened  the  field  from  which  the  wit- 
nesses may  gather  their  knowledge  of  the 
handwriting  of  the  deceased. 

The  defendants  have  quoted  in  support  of 
their  objection  a  large  number  of  French  au- 
thors ;  but  they  can  have  but  little  Influence  in 
the  decision  of  this  question  from  the  fact  that 
the  Code  Napoleon  contains  no  article  cor^ 
responding  with  the  articles  of  our  Civil  Code 
1655  and  2245  and  C.  P.  325. 

We  are  equally  of  the  opinion  that  the 
court  below  was  right  in  overrulli^  defend- 
ants' objections,  and  permitting  the  plaln- 
tUts  to  Bhow  that  the  figures  "08"  were  not 
In  the  handwriting  of  the  testatrix  It  did 
not  contradict  their  pleadings.  They  alleged 


that  the  document  found  by  the  notary  was 
dated  May  26,  1918,  that  It  contained  the 
ol<«raphlc  testament  of  the  deceased,  and 
was  entirely  written,  dated,  and  signed  In 
the  handwriting  of  the  deceased,  meaning 
that  part  which  composed  the  will.  They  did 
not  allege  that  the  "OS"  was  In  the  hand- 
writing of  the  deceased ;  It  was  the  defend- 
ants who  claimed  that  the  will  should  be 
decreed  to  be  dated  In  the  year  "1908."  To 
defeat  that  allegation,  plaintuts  bad  a  clear 
right  to  show  that  the  figures  "08"  were  not 
in  the  handwriting  of  the  deceased,  and  had 
been  added  by  the  hand  of  another,  and 
therefore  formed  no  part  of  the  wiU.  0.  C 
1589  (1582). 

[4]  II.  Nor  do  we  think  that  the  court 
erred  In  refusing  to  reopen  the  case  for  the 
purpose  of  hearing  the  testimony  of  the  two 
experts  in  handwriting  mentioned  by  the  de- 
fendants, and  In  ordering  tlie  affldavlta  of 
these  two  experts  to  be  stricken  from  the 
record. 

The  case  had  evidently  been  dosed,  since 
defendants  moved  to  have  It  reopened.  In 
such  cases  the  Code  of  Practice  provides: 

"Art.  484>  After  all  Inddoital  qnestions  shall 
have  been  decided,  and  both  parties  have  pro- 
duced their  respective  evidence,  the  argument 
commences ;  no  witness  then  can  be  heard,  nor 
proof  introduced  except  with  the  ecmsoit  of  all 
the  parties." 

l^ils  article  has  been  Interpreted  to  mean 
that,  after  all  parties  have  announced  that 
the  testimony  is  closed,  neither  party  has  a 
legal  right  to  introduce  further  evidence,  but 
that  the  pilvll^e  of  doing  so  may  be  granted 
by  the  court  in  its  discretion  and  In  furtber- 
anoe  ctf  Justice.  The  Judgmoit  of  the  court 
refusing  to  admit  further  evidence  will  not 
be  reversed  by  this  court  unless  it  Is  mani- 
festly erroneous  end  producttve  of  injustice. 
See  Vlcksburg  Liquor  ft  Tobacco  Co.  t.  Jef- 
ferles,  45  La.  Ann.  «21,  632,  12  South.  743, 
State  V.  Chandler,  86  La.  Ann.  177,  and  Sdiool 
Board  of  Union  Parish  t.  Trimble,  83  ta. 
Ann.  1073,  1070. 

In  Parker  t.  Blcks.  114  La.  942,  947,  88 
South.  687,  688,  presenting  many  points  of 
resemblance  with  this  case,  this  court  said, 
in  passing  on  a  motion  to  reopen  the  case 
to  offer  further  evldaice: 

"After  a  case  has  been  submitted  and  months 
have  elapsed,  a  party  to  the  suit  has  no  right 
to  reopen  it  to  mtroduce  new  evidence.  There 
remained  nothing  to  do  save  to  decide  the  case" 
(quoting  many  authorities). 

We  think  this  case  comes  under  the  rul- 
ings made  In  the  above  cases. 

On  January  23d,  plaintiffs  filed  their  peti- 
tlou  for  Qie  probate  of  the  1913  wlU.  On 
February  13th,  the  defendants  filed  their 
answer,  In  which  they  averred  that  the  fig- 
ures "1018*'  were  not  in  the  handwriting  of 
the  decedent  and  were  not  made  by  her,  and 
that  the  will  was  dated  1008.  ISiese  two 
allegations  presented  the  pivotal  point  of  the 
case.  On  mofloa  of  the  defendants  the  trial 
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of  tbe  caae  was  fixed  for  Febraary  23d.  It 
was  postponed  to  HanA  2d,  when  It  was 
tried  daring  two  days.  Tbe  plaintiffs  offer- 
ed tbe  expert  on  bandwritlQg  as  ft  witness  to 
prove  the  gennineness  of  tbe  flgnres  "1913." 
Defandants  objected,  and  over  tbelr  objec- 
Uoos,  tbe  expert  was  examined  by  plaintiffs 
and  cross-examined  by  defendants.  He  swtna 
tbat  tbe  figures  "1913*'  were  genuine,  and 
tbat  Ok  figures  "OB"  were  not  written  by  tbe 
testatrix.  Defendants  tbrai  offered  two  wit- 
nesses, who  testified  that  tbe  "1918**  were 
not  in  tbe  handwriting  of  the  tortatrlx.  On 
April  7th  defendants  moved  to  submit  with- 
out argament.  Notwithstfuiding  plalntlfl^' 
objection,  the  argument  was  fixed  for  May 
1st.  On  April  29tb,  nearly  two  months  after 
the  trial,  defendants  filed  the  motion  to  re- 
open the  ease,  and  for  permission  to  offer  as 
witnesses  two  experts  who  would  swear  that 
the  figures  "1913"  were  not  written  by  the 
testatrix,  on  tbe  ground  tbat  tbey  were  taken 
by  surprise  by  tbe  mllng  of  the  court  admit- 
ting the  testimony  of  the  plaintiffs'  expert 
Defendants  knew  tbat  tbe  turning  point  in 
tbe  case  was  tbe  gennineness  vel  non  of  tbe 
figures  "08"  and  "1913,"  for  they  had  raised 
the  point  themselves.  If  their  attorneys  were 
taken  by  surprise  by  the  ruling  of  the  coart, 
although  it  was  In  line  with  the  well-estab- 
lished Jurisprudence  of  the  state,  the  time  to 
express  It  was  on  tbe  trial  of  tbe  case,  on 
March  2d.  There -must  be  an  end  to  litiga- 
tion. 

Of  course  tbe  affidavits  annexed  to  the  mo- 
tion to  reopen  were  all  ex  parte  and  Inad- 
missible. BeEddea,  if  a  witness  could  not  be 
beard,  neither  could  affidavits  nor  any  other 
evidence. 

[5]  III.  Were  the  figures  "1913"  written  by 
tbe  testatrix? 

This  is  a  question  to  be  determined  by  a 
preponderance  of  the  evidence,  and  by  the 
win  Itself  as  it  appears  to  us. 

It  Is  proven  and  admitted  tbat  tbe  rest  of 
the  date,  and  the  body  of  the  will,  and  tbe 
signature,  are  all  in  the  handwriting  of  the 
testatrix.  Therefore  It  Is  easy  to  presume, 
and  without  much  corroborating  evidence, 
tbat  tbe  date  also  Is  In  the  handwi-itlng  of 
the  testatrix. 

Two  witnesses  for  plaintiffs  testify  that 
the  figures  "1913"  are  in  her  handwriting, 
viz.:  (1)  Sam  Serio,  who  was  her  tenant  for 
18  years,  who  saw  her  write  ids  rent  receipts 
and  was  acquainted  with  hei*  handwriting; 
(8)  Mrs.  Oaroline  Levy,  who  was  one  of  the 
witnesses  to  the  probate  of  the  will  of  1909, 
who  knew  the  deceased  for  22  years,  and 
who  lived  with  her  In  her  home  on  several 
occasions,  and  who  had  seen  her  write  and 
sign  her  name  and  who  knew  her  handwrit- 
ing. Both  witnesses  are  l^tees  under  the 
wilL 

On  tbe  other  hand,  the  deCendants  intro- 
diK8  two  witnesses:  d)  cauu-k«  A.  O'Nlell, 
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judge  of  the  district  court  for  tbe  parish  of 
St.  Mary  since  November,  1908,  and  judge 
of  tbe  Supreme  Court  of  this  State  since 
April,  1914,  a  legatee  under  the  wills  of  1909 
and  1913,  and  a  defendant  tn  this  suit,  tes- 
tifies that  tbe  document  is  in  the  handwriting 
of  deceased  with  the  exngittim  of  this  *1918" 
which,  be  baa  no  doubt,  was  not  written  by 
her.  He  has  known  tbe  deceased  all  his  life, 
has  been  her  lawyer  8lnce>1888,  and  even  after 
bis  ascent  to  the  bench  was  her  advisor,  and 
has  often  aem  her  write  and  Imowa  her  hand- 
writing. 

(2)  Mrs.  Oarrle  Kramer*  also  a  legatee  un- 
d»  the  wUl  oi  1909  and  a  defiendant  In  this 
sidt,  swears  that  the  docnment  is  in  tbe 
handwriting  at  the  testatrix  except  the  fig- 
ures "1918,**  wbldj  are  not  in  her  handwrit- 
tttg.  She  has  lived  with  the  deceased  since 
1908.  and  has  seen  her  write  often  and  Is 
famOlar  with  her  handwriting. 

The  opinion  of  all  these  fonr  witnesses 
would  be  entitled  to  more  authority  If  th^ 
w^  testifying  as  to  the  "handwriting"  ct 
tbe  deceased;  but  it  loses  weight  when  ap- 
plied to  mere  figure 

The  solution  of  the  question  whether  the 
testatrix  wrote  the  figures  "1913"  would  pre- 
sent more  difficulties  were  the  testimony  of 
these  four  witnesses  the  only  evidence  In  the 
case.  But  the  testimony  of  plaintiffs'  two 
witnesses  Is  corroborated  by  the  will,  by  sur- 
rounding drcumstances,  and  by  tbe  expert, 
E.  A.  O'Sultivan.  He  testifies,  without  hesi- 
tation, that  the  figures  "1913"  were  written 
by  the  testatrix.  His  testimony  exhibits 
careful  and  aklllfnl  examinations  and  Intel- 
ligent explanations  that  carry  great  convic- 
tion. His  own  testimony  Is  corroborated  by 
several  other  salient  facts.  The  envelope  In 
which  the  testament  was  found,  and  which  Is 
admitted  to  be  In  the  handwriting  of  the  de- 
ceased, has  the  following  superstalption: 
"My  last  will  1913—1913." 

The  date  of  the  will  Is  "May  26  1913— 
1013,"  thus  repeating  the  1913.  It  Is  true 
that  the  figures  "OS"  are  written  over  the 
flgures  "13"  In  the  first  line;  but  the  evi- 
dence is  that  these  figures  "08"  were  written 
by  a  strange  hand,  and  we  believe  it  The 
paper  upon  which  the  will  is  written  was 
lined  by  Miss  Marion  in  1910  or  afterwards. 
She  recognized  it  The  flgures  "1913"  are 
again  found  at  the  end  of  the  will,  again 
covered  by  the  figures  "08,"  and  again  In 
the  second  line  after  the  flgures  1913  In  a 
sort  of  codicil.  If  tbe  will  of  1909  bad  been 
her  last  will,  the  testatrix  would  have  added 
her  codicil  to  tbat  will  and  not  to  the  will 
of  1913.  Besides,  the  testatrix  by  her  will  of 
1913  omits  to  mention  her  brother,  to  whom 
she  bad  left  the  usufruct  of  all  her  property 
by  tbe  will  of  1909,  and  who  died  in  1909. 
She  says,  concerning  him:  "In  remembrance 
of  Mr.  Serio's  kindness  to  my  brother  In  his 
illneai,"  eta  The  evldaioe  Is  that  Mr.  Serio 
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<)ecame  acquainted  with  tbe  testatrix's  broth- 
er only  In  his  last  Ulness,  which  was  In 
July.  1909.  Again  Judge  O'Nlell  testlfiea  that 
tbe  testatrix  never  showed  him  the  1913  will, 
and  never  spoke  to  htm  aboat  it,  and  that  he 
heard  of  It  only  after  the  death  of  the  tes- 
tatrix. We  may  explain  that  circumstance 
from  tbe  fact  that  "Mr."  O'Nlell,  who  had 
been  the  attorney  and  advisor  of  the  testa- 
trix, became  "Judge"  O'Nlell  In  1908,  and 
from  that  time  tbe  testatrix  had  fewer  facil- 
ities for  consulting  him. 

All  these  cdrcumstances  are  a  corrobora- 
tion of  the  plalntlfFs'  witnesses,  and  establish 
to  our  satisfaction  that  the  figures  191S 
were  written  by  the  testatrix. 

We  cannot  adopt  the  views  of  the  district 
Judge  In  holding  that  the  figure  on  the  right 
of  tbe  figure  2  in  the  date  "May  26"  Is  un- 
certain, aiLd  may  be  an  "0"  or  a  "6"  or  aome- 
tblug  else.  There  was  no  attach  upon  the 
will  upon  that  ground.  Tbe  only  part  of  the 
date  attacked  in  expUdt  terms  was  the  year 
•'1913."  Nevertheless  the  unanimous  testi- 
mony is  that  the  will  was  dated  May  "26," 
and  It  appears  so  to  us  very  evidently.  Mrs. 
Carrie  Kramer,  a  contestant  of  tbe  will,  tes- 
tifies that  the  date  "May  26"  is  written  by 
the  testatrix.  Mrs.  Caroline  Levy,  tendering 
the  will,  says  that  "May  26"  Is  In  the  hand- 
writing of  the  testatrix.  B.  A.  O' Sullivan, 
the  expert,  gives  It  as  his  opinion  that  the 
figure  Is  a  "0."  The  effect  produced  upon 
us  Is  that  the  pen  caught  In  the  paper  as  the 
testatrix  was  dosing  the  «id  of  tbe  figure 
"6."  The  testatrix  was  over  80  years  of  age. 
her  sight  was  weak,  her  orthography  reveals 
a  lack  of  school  education ;  her  chlrography 
is  not  of  the  best,  and  evidences  the  hesita- 
tion, trembling,  and  nervous  effects  of  ag& 
While  the  "6"  Is  not  perfect,  there  is  no  sug- 
gestion, and  certainly  no  testimony,  that  it 
Is  not  a  "6,"  or  that  It  is,  or  that  It  resembles, 
any  other  numeral.  As  this  court  said  In 
Succession  of  Stewart,  51  La.  Ann.  1669,  26 
South.  460,  462: 

"No  one  Los  assumed  to  say,  as  a  witness, 
that  it  was  not  1896,  although  the  flgnre  V  is 
not  dearly  written." 

In  that  case  the  court  said  tbe  qnestica 
of  "surcharge"  or  **wrltlng  over"  was  a  'ques- 
tion of  fact 

[6]  IV.  Does  tbe  testament  of  1918  revoke 
in  its  entirety  the  one  of  1909? 

Article  1691  (1684)  provides: 

"The  revocation  of  testaments  by  the  act  of 
the  testator  is  express  or  tadt.  general  or  par- 
ticular. It  is  express  when  the  testator  has 
formally  declared  m  writing  that  he  revokes  his 
testament,  or  that  he  revokes  such  a  legacy  or 
a  particular  disposition.  It  is  tadt  when  it 
results  from  some  other  disposition  of  the  testa- 
tor, or  from  scKne  act  which  supposes  a  change 
of  win.  It  is  general  when  all  the  dispositioDS 
of  a  testament  are  revoked.  It  is  particular 
when  it  falls  tm  some  of  the  dispositvms  wily, 
without  toudiing  the  rest" 

It  does  not  follow  that  because  a  testator 
has  made  two  wlUi,  the  fliat  la  tevoked. 


C.  0.  1698  (1686): 

"Posterior  testaments,  whteh  do  not,  in  an  ex- 
press manner,  revoke  the  prior  ones,  annul  in 
the  latter  only  audi  of  tne  dispodnons  there 
contained  as  are  iDc<Bnpalib1e  with  the  new  ones, 
or  ccmtrary  to  them,  or  sntirdy  diSerent." 

a  C.  1723  0716): 

"When  a  person  has  ordered  two  things,  whidi 
are  contradictory,  that  which  Is  last  written  is 

E resumed  to  be  tbe  will  of  the  testator,  in  which 
e  bas  persevered,  and  a  derogadon  to  what 
has  before  beoi  written  to  the  contrary.** 

There  Is  no  clause  in  the  will  of  1913  re- 
voking. In  an  express  manner,  the  will  of 
1909  or  any  of  Its  provlsttms,  or  any  previous 
will  or  legacy;  If  there  is  any  revocation  It 
must  therefore  be  tadt  or  resulting  from  some 
disposlthxi  In  the  will  of  1913  Incompatible 
with  the  wlU  ot  1909  smqiMMtDg  a  duuige  of 
wllL 

We  find  no  general  dl^ositions  In  the  will 
of  1013  Incompatible  with  the  wlU  of  1909: 
both  make  a  series  of  particular  legades  with 
the  exception  of  the  will  of  1900,  which  do- 
nates "the  remaining  cash  and  property  at 
the  disposal  of  the  Archblshc^  for  charitable 
purposes."  Some  of  these  particular  legades 
are  not  very  dear  to  one  not  f^lml)^nr  with 
the  properties  of  the  deceased.  Of  course.  If 
any  legacy  contained  In  the  will  of  1909  Is 
contrary  to.  or  Incompatible,  or  Irreconcilable 
with,  those  contained  In  tbe  wlU  ot  1913,  the 
legacies  contained  In  the  will  of  1909  aie  to 
that  extent  revoked. 

"When  posterior  testaments  do  not  expressly 
revoke  prior  Mies,  they  must  sll  be  Kceented,  un- 
less the  last  tadtly  revise  the  first"  Succes- 
sion of  Mercer,  28  La.  Ann.  664. 

"It  is  true  that  when  the  testator  leaves  two 
wills,  the  dauses  of  the  first  which  are  con- 
trary to  or  incompatible  with  those  of  tbe  last 
are  considered  as  having  been  revoked;  and, 
for  the  purpose  of  ascertaining  any  such  chang- 
es of  intenti(m,  the  two  are  to  be  considered  as 
distinct  and  as  having  been  executed  at  differ- 
ent dates.  But  when  the  intentions  of  the  tes- 
tator have  been  ascertained  by  setting  aside 
these  clauses,  which,  under  the  applicatioQ  of 
this  rule  are  to  be  annulled,  the  remaining  dis- 
positions are  to  be  eousidered  as  forming  parts 
of  one  will,  whidi  It  becomes  the  duty  of  the 
executors  to  execute  as  sudu"  SuccessitHi  of 
Flsk,  3  La.  Ann.  706,  706. 

"Where  a  posterior  testament  contains  no  dis- 
potiticai  from  which  a  change  of  intention  in 
the  testator,  with  r^atd  to  a  l^nwy  in  a  prior 
will,  can  be  presumed,  the  legate  will  not  be 
revoked."  City  v.  Fisk,  2  La.  Am.  78;  ItyoD 
V.  Fisk,  1  La.  Ann.  444,  455. 

"Two  wilU  made  at  different  times  may  stand 
together  in  all  the  parts  In  which  they  are  not 
inconsistent  But  where  they  eonfliet  Uie  pro- 
visions in  the  last  one  wOl  prsv^"  Toomdr 
V.  Toumoir.  12  La.  19. 

"Where  a  prior  will  gave  certain  specific  (par- 
ticular) legades,  end  the  sobsequait  (me  made 
the  testamentary  executor  universal  legatee 
without  any  mention  of  particular  legades  and 
without  any  revocatory  clause,  held,  that  the 
subsequent  will  did  not  revoke  the  particular 
legades  in  the  first,  by  omitting  them  and  in- 
stituting a  universal  legatee;  but  that  the  ex- 
ecutor IS  bound  to  pay  tbam."  Satea  t.  Z>ini- 
oyer,  11  La.  220. 

See,  a3ao,  Suocenloii  of  Bobb,  42  TJl  Ann. 
40^  7  South,  m-f  CN,  lOBO-2  Dalloi,  Codes 
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Annotes  Nos.  41,  42,  p.  7S1,  Code  Nap.  103d, 
p.  7S4,  No.  114  et  aeq.,  and  nnmeroaa  Frencb 
commentators  quoted. 

[7]  T.  In  both  wills  the  testatrix  appoints 
the  pastor  or  priest  of  the  Chnrdi  of  Franklin 
execator,  -without  naming  him.  We  bftUeve 
she  intended  to  appoint  the  person  who  would 
flu  the  poEdtlon  of  priest  at  the  time  his 
serrlces  as  executor  would  be  required.  If 
she  Intended  to  appoint  the  priest  who  of- 
ficiated at  the  time  she  made  her  two  wills 
she  would  have  said  who  are  "now"  the  priest 
at  Franklin,  or  she  would  have  named  them, 
aa  she  was  well  acquainted  with  tbem  both. 
"A  dooatlcm  mortis  causa,"  says  C.  O.  1469 
C1405)>  "Is  an  act  to  take  ^ect,  when  the 
donor  shall  no  ledger  exist."  Wlien,  there- 
fore, the  testator  named  an  executor,  she 
looked  to  the  future.  When  her  testament 
took  effect  J.  J.  Bousseaa  was  the  priest  at 
Franklin. 

The  arUde  of  the  ClvU  Code,  1721  aTL4), 
provides  that  a  disposition  couched  In  the 
future  tense  refers  to  the  time  of  the  death 
of  the  testator.  Certainly  the  appointment 
of  an  executor  looks  to  the  future,  to  the  very 
time  of  the  death  of  the  testator.  A  will 
speaks  as  ot  the  death  of  the  testator.  Suc- 
cession of  Marks,  35  La.  Ann.  1054 ;  Thomas 
T.  Blair,  111  La.  078,  684,  35  South.  811 ;  40 
Cyc.  1424.  It  Is  Just  as  If  the  testatrix  bad 
said  ttiat  she  awo^ted  for  executor  of  her 
will  the  persm  who  would  be  the  priest  at 
Franklin  at  the  time  of  her  death.  The  trust 
was  conferred  upon  the  officer,  and  not  upon 
tbe  Individual.  McDonald  v.  Shaw,  81  Ark. 
235,  98  S.  W.  962 ;  Appeal  of  Selbert  (Pa.)  6 
AtL  105. 

In  Succession  of  Allen,  48  La.  Ann.  1046, 

1047. 20  South.  193. 197  [66  Am.  St  Bep.  295], 

this  court  said: 

"The  wlU  speaks  from  the  death  of  the  tes- 
tator, that  being  tbe  point  of  time  at  which 
it  becomes  operative  (21  Conn.  650,  516),  miless 
the  lansuage  UBed,  snch  as  the  word  'now,'  or  a 
verb  in  the  present  tense  which  requires  it  to  be 
tAken  at  the  time  It  Is  used.  1  Jarman,  Wills, 
316.  But  it  will  receive  the  former  interpreta- 
tioD  if  it  cao  reasonably  be  made  to  bear  it 
Cox,  Ch.  384." 

In  the  Succession  of  Burnslde.  35  La.  Ann. 
708,  717,  a  legacy  of  all  tbe  testator's  proper- 
ty, tboug^i  couched  in  tbe  present  tense,  was 
Interpreted  to  mean  all  the  property  tbe  tes- 
tator owned  at  the  date  of  his  wUl,  and 
would  own  in  tbe  future  at  tbe  time  of  bis 
death. 

In  Succession  of  Marks,  35  La.  Ann.  1051, 
this  court  said: 

"A  will  speaks  as  of  the  death  of  tbe  testator, 
and  conveys  all  tbe  proper^  owned  by  him  at 
tlkat  tim&  nnless  a  ccmtrary  intsation  manifestly 
appears. 

Afflnned  in  Snccessioa  of  Blakemore^  43 
La.  Ann.  846,  860,  9  South.  496. 

An  executor  has  been  compaxed  to  t3ie  man- 
datory or  agait  <tf  tba  deceased  at  death. 
Tbe  will  reads: 


"I  bequeath  to  the  priest  of  this  churdi  the 
sum  of  two  tliousand  dollars  and  I  appcdnt  him 
executor  of  this  win  without  bond." 

"For  the  care  of  our  lot  in  the  cemetery  and 
for  having  masaee  said  for  the  family  and  the 
most  neglected  souls  in  purgatory  one  thousand 
dollars."^ 

This  money  legacy  was  donbttess  Intend- 
ed by  the  testatrix  as  a  lemmieration  tor  the 
services  to  be  rendered  by  the  exeeotor,  for 
taking  care  of  the  t<»nb,  and  for  saying  mass- 
es for  the  ftimlly.  It  that  snppodUon  Is  cor- 
rect, why  dumld  the  testatrix  vpoint  as 
execQtor,  or  leave  a  legacy  to^  a  priest  In  <tf- 
tice  at  the  date  of  her  will,  who  might  not 
be  80  at  her  death,  or  who  ml^t  not  be  the 
executor  of  her  will,  and  thus  never  be  her 
mandatory,  or  agent  after  iteatb?  Ber  1^ 
ades  were  for  pious  purposes^  and  only  the 
priest  of  the  parish  at  the  time  of  her 
death  could  be  her  mandatory  to  carry  out 
her  wishes.  The  testatrix  appointed  as  ber 
executor  "the  priest  of  the  parish."  How 
could  Father  Tralnor  pretend  to  be  tbe  man 
Intended  by  tbe  testatrix,  since  he  was  not 
the  priest  of  the  parish  at  her  death? 

For  these  reasons,  we  are  of  the  opinion 
that  Bev.  J.  J.  Rousseau  Is  entitled  to  tbe 
appointment  of  testamentary  executor. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  tbe  Judgment  appealed  from  be 
affirmed  In  so  far  as  it  revokes  and  sets  aside 
the  decree  appointing  Bev.  J.  H.  Trainer  as 
executor  herein,  and  In  so  far  as  it  con- 
firms Bev.  J.  J.  Bousseau  as  such  executor 
and  orders  letters  to  issue  to  him  as  sncb 
on  his  complying  with  the  requirements  of 
the  law. 

It  is  further  ordered  that  said  Judg- 
ment be  reversed,  avoided,  and  annulled 
In  80  far  as  it  refuses  to  pn^te  the  will  of 
the  deceased  dated  May  26,  1913,  and  it  is 
now  ordered  ttiat  the  document  presented  by 
the  plaintlfeB  herein,  and  dated  May  26. 19^, 
be  decreed  to  be  the  olographic  last  will  and 
testament  of  the  deceased,  Frances  Caroline 
Lefort  and  to  have  been  duly  probated  ac- 
cording to  law,  and  that  It  be  registered  and 
executed  accordii^  to  law,  without  preju- 
dice to  the  will  of  1909,  unless  tbe  disposi- 
tions contained  la  the  will  of  1909  are  con- 
trary to.  Irreconcilable  and  incompatible  with, 
those  contained  in  tbe  will  of  1913. 

It  Is  further  ordered  that  the  succession 
pay  all  costs. 

LAND,  J.,  dissents. 

PBOVOSTT,  J.  (dissenting).  On  several 
law  points  essential  to  a  decision  In  this 
case,  the  views  of  two  of  the  Justices  and  of 
the  Justice  ad  hoc  are  opposed  to  those  of 
two  of  tbe  other  Justices,  which  are  being 
advocated  by  Justice  O'NIELL  aa  a  litigant 
If  the  three  latter  josticeB  adhere  to  their 
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sold  views,  as  they  are  likely  to  do,  and  any 
one  of  the  said  points  should  come  up  again 
for  decision  while  the  court  Is  constituted  of 
the  present  Incumbents,  the  dedston  In  this 
case  Is  sure  to  be  overruled. 

Counting  the  trial  Judge,  whose  Judgment  Is 
being  annulled,  the  Judges  who  have  had  oc- 
casion to  consider  this  case  stand  three  to 
three. 

The  suit  Is  for  the  probate  of  a  will  of 
which  the  following  is  a  photographic  copy: 


The  plaintiffs  are  the  benefl<darie8  under 
this  will,  and  a  person  who  claims  to  be  en- 
titled to  the  executorship  under  it  The  de- 
fendants are  the  beneficiaries  and  the  execu- 
tor under  a  will  which  has  iHsen  heretofore 
probated. 

It  will  be  observed  that  the  figure  "2" 
In  the  date  line  of  this  testament  Is  followed 
by  a  scrawl,  which  resembles  somewhat  the 
capital  letter  G,  but  resembles  no  known 
numeral,  and  which  cannot  be  converted  into 
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a  known  nnmeral  wmumt  adding  to  It  In 
orderto  make  an  0^  or  sappresslxv  sometblng 
Inordntonakead.  And  It  will  l>e  <riHeryed 
tbat  tliere  are  two  year  dates. 

The  plaintiffs  alleged  In  their  petition  that 
this  will  was  entirely  written,  dated,  and 
signed  by  tlie  testatrix;  and  that  the  date 
was  Hay  2A,  1913.  They  made  it  a  part 
of  th^  petidon,  and  prayed  tiiat  it  be  pro- 
bated as  being  of  that  date. 

The  law  being  that  a  will  whereof  the  date 
Is  uncertain  la  null,  and  that  where  a  docu- 
is  axumed  to  and  made  part  oi  a  peti- 
tion it  controls  the  petition,  and  the  date  of 
this  will  appearing  to  be  uncertain,  owing  to 
the  double  year  date  and  the  illegibUlty  of 
the  scrawl  following  the  figure  "2"  in  the 
date  line,  the  defendants  filed  an  wc^)tlo& 
of  no  cause  of  action,  contending  that  be< 
cause  of  the  uncertainty  In  the  date  this 
will  was  null  and  could  not  be  probated. 

This  plea  is  disposed  of  In  the  opinion 
handed  down  by  the  majority  of  the  court. 
In  these  words: 

**The  defeodaDts.  In  dielr  answer,  interposed 
the  plea  of  no  cause  or  right  of  action.  But  as 
this  plea  is  inseparably  connected  with  the 
merits,  we  shall  treat  the  two  together.  Besides, 
the  defendants  proceeded  to  the  trial  of  the  case 
on  the  merits  without  aald^  for  a  separate 
judgment  on  the  exception.  It  Is  now  too  late. 
l5ounut  V.  Pierce,  117  La.  491,  41  South.  913 ; 
Suocession  of  Stewart,  41  La.  Ann.  133,  6 
South.  587;  Tapory  t,  Bdmondson,  82  La.  Ann. 
1146.  But  we  are  of  the  opinion  that  the  peti- 
ti<xi  does  show  a  cause  of  action,  and  that  the 
judge  below  acted  correctly  in  overruUne  the 
objection  to  the  introduction  of  evidence  based 
on  that  exception." 

The  statements  that  the  defendant  pleaded 
this  exception  in  their  answer,  and  that  they 
proceeded  to  trial  without  asking  for  a  sep- 
arate judgment  upon  it,  and  the  intlmatiou 
that  the  trial  Judge  overroled  it,  are  true 
only  with  a  qualification. 

The  facts  In  connection  with  the  first  of 
these  statements  are  that  this  plea  and  the 
answer  were  on  the  same  piece  of  paper,  and 
therefore  were  filed  at  the  same  time,  but  that 
the  plea  was  first  pleaded  as  an  exception, 
and  that  after  having  thus  pleaded,  the  de- 
fendant proceeded  as  f<^ow8: 

"Rflspondents,  under  benefit  of  said  excepttoo, 
and  omy  in  the  event  same  be  overruleu,  an- 
swer the  plaintilPB  petition,  as  follows." 

O^ien  followed  the  answer.  It  will  be  ob- 
served, therefore,  that  the  answer  was  filed 
*'on1y  in  the  eTent"  the  uception  of  no  cause 
of  action  was  overruled.  So  that,  the  state- 
ment that  the  exception  of  no  cause  of  ac- 
tion was  'interposed  in  die  answer"  is  true 
only  to  this  ^tent:  Tbat  it  was  written  on 
the  rame  piece  of  paper  and  filed  at  the 
same  Ume;  tbat  this  filing  of  a  plea,  with 
reserve  and  subject  to  the  condition  of  an- 
other plea  being  overruled,  is  admissible  in 
our  practice;  and  that  In  such  a  case  the 
filing  of  the  second  plea  does  not  waive  the 
first,  will  be  abundantly  shown  by  the  au- 
thorltiee  hereinafter  dted. 

The  facts  in  connection  with  the  statement 
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that  defendant  did  not  require  a  separate 
Judgment  to  be  rendered  on  this  exception 
are  as  follows:  After  the  document  contain- 
ing both  of  these  pleas  had  been  filed,  the 
case  was  fixed  for  trial ;  and  it  came  to  trial. 
The  first  evidence  8ou£^t  to  be  oflTered  by 
plaintiff  was  the  testimmiy  of  a  witness  to 
show  the  circumstances  under  which  the 
will  was  found.  The  witness  was  asked  to 
state  these  circumstances,  and  defendant 
made  the  objection  that  the  teBtimtmy  was 
not  admlasiUe  because  the  petition  showed 
no  cause  of  actim ;  and  in  making  this  ob- 
jection counsel  added  that  It  was  being 
made — 

"to  stand  to  all  evidence  of  all  kinds  and  charac- 
ter tending  to  support  the  petition,  without  the 
necessity  of  reurging  same.*' 

The  court  ruled  that  the  petition  "does  dis- 
close a  cause  of  action ;"  and  overruled  the 
objection ;  and  the  counsel  ft>r  defendants 
reserved  a  bill  of  exception  to  the  ruling. 
Next  the  envelope  In  which  the  will  was 
contained  was  offered  in  evidence,  and  the 
same  objection  and  the  same  ruling  was 
made.  And  so,  in  like  manner,  when,  next, 
the  will  its^  was  offered.  For  his  said  rul- 
ing the  Judge  assigned  no  reason;  but  In 
his  reasons  for  final  judgment  In  the  case  he 
gives  the  reason,  as  follows: 

"That  objection  was  overruled  for  the  reason 
that  the  pc^tiui  alleged  that  the  document  was 
writtoi,  dated  and  ngned  by  Caroline  Lefort." 

That  DO  further  ruling  upon  this  exceptliHi 
than  this  was  necessary  under  our  practice 
In  order  that  the  benefit  of  the  exception  of 
no  cause  (tf  action  should  not  be  lost  will  t>e 
abundantly  Shown  by  the  authoriUea  herein- 
after cited. 

The  facts  in  c(Hinection  with  the  state- 
ment tbat  the  trial  Judge  overruled  the  ex- 
ception of  no  cause  of  action,  are  as  follows: 
He  overruled  it,  as  Jnst  seen,  when  passing 
upon  the  admissibility  of  the  evidence;  but 
he  sustained  it  when  he  came  to  render  final 
Judgment  He  rested  his  final  Judgment  on 
the  fact  that  the  scrawl  following  the  figure 
"2"  in  the  date  line  was  of  uncertain  mean- 
ing; and  hence  tbat  the  date  of  the  will  was 
uncertain  and  the  will  was  in  consequence 
null,  and  could  not  be  probated.  His  rea- 
sons for  Judgment  are  In  the  record.  I  quote 
from  them : 

"In  last  analysis  the  court  must  decide  from 
the  document  itself  whether  or  not  it  is  written, 
dated  and  signed  by  the  teetatrix." 

And  again: 

"A  dose  examination  of  the  law  and  a  thor- 
ough reading  ot  all  the  decisitms  of  our  court  on 
the  subject  of  wills  c^mvinces  the  court  that  in 
this  state  an  olographic  will  must  have  a  cer- 
tain determined  date,  and  that  this  date  can 
only  be  ascertained  fnmi  the  will  itsdf,  and 
cannot  be  supplied  1^  pand  evidence  or  by  the 
<^nion  of  an  expert.^' 

It  is  true  that  in  his  elaborate  reasons  for 
judgment  the  judge  reviewed  the  evidence; 
but  the  above  is  the  conclusion  he  finally 
came  to,  namely,  that  this  scrawl  was  mean- 
ingless, and  that  thereto  the  will  was  rep- 
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dered  nnll  by  reason  of  uncertainty  In  Its 
date,  and  that  the  meaning  of  this  scrawl 
bad  to  be  ascertained  from  an  inspection  of 
the  will,  and  not  be  derived  from  the  mouth 
of  some  witness.  Thereby  he  found  that  the 
will  was,  upon  its  face,  uncertain  in  date, 
and  In  so  doing  sustained  the  exception  of 
no  cause  of  action,  for  that  exception  is 
founded  upon  that  pn^Bltioo,  and  upon 
nothing  else. 

By  an  answer  filed  In  this  court  the  defend- 
ants renewed  their  exception  of  no  cause  of 
action,  and  prayed  that  the  court  dispose  of 
It  before  proceeding  to  consider  the  case 
upon  the  evidence. 

Under  the  circumstances  here  stated,  which 
are  the  exact  facts  of  the  case  as  taken  from 
the  record,  the  first  question  which  arises 
is  whether  the  defendants  hare  waived  their 
said  exception,  or  are  stlU  eitltled  to  have 
It  passed  on  as  an  exception ;  In  other  words, 
whether  in  onr  practice  an  exception  of  no 
cause  of  action  ia  waived  if  it  is  written  on 
the  same  paper  as  the  answer,  and  if  the  ex- 
ceptor does  not  require  it  to  be  fixed  for 
trial  and  passed  oa  before  the  case  comes 
up  for  trial  on  the  merits,  even  though  the 
benefit  of  it  is  reserved,  and  the  answer  is 
filed  only  conditionally,  "in  the  event  the 
exception  ia  overmled,"  and  though  on  the 
trial  objection  Is  conidstently  made  throng 
out  to  all  evidence  on  the  gnmnd  that  the 
petition  shows  no  cause  of  action. 

I  shall  show  hereinafter  by  an  abundance 
of  citations  that  In  such  a  case  the  exoep- 
U<»  Is  not  waived. 

In  the  majortty  opinion  It  la  said : 

"As  this  plea  is  inseparably  connected  with 
the  merits,  we  shall  treat  the  two  together." 

And,  again,  it  is  said : 

"We  are  of  opinion  that  the  i>etltion  does  dis- 
close a  cause  of  action,  and  that  the  judge  bdow 
acted  correctly  in  overruling  the  objection  to  the 
introduction  of  evidence  uised  on  that  excep- 
tion," 

What  Is,  or  can  be,  meant  by  an  exception 
of  no  cause  of  action  being  Inseparably  con- 
nected with  the  merits  I  frankly  confess  I 
do  not  know.  I  do  not  see  bow  It  Is  pos* 
slble  for  the  two  to  be  even  distantly  con- 
nected, let  alone  Inseparably.  It  seems  to 
me  that,  from  their  very  nature,  It  Is  impos- 
sible for  them  to  be  connected  at  all,  since 
the  sole  object  and  purpose  of  an  exception 
of  no  cause  of  action  or  demurrer — the  only 
function  It  can  possibly  perform,  the  only 
use  it  can  possibly  be  tk—is  to  dispense  the 
defendants  from  having  to  plead  to  the 
merits;  still  more,  to  save  the  parties  from 
having  to  try  tlie  case  on  the  merits.  By  this 
exception  the  defendant  says  to  the  plalu- 
tifC:  Granting  every  allegation  of  fact  con- 
tained In  your  petition  to  be  true  you  have 
no  case.  After  the  defendant  has  thus  ad- 
mitted of  record  that  every  allegation  of 
fact  made  in  plaintiff's  petition  is  true,  of 
what  earthly  use  could  evidence  be?  The 
evidence  could  only  show  that  these  allega- 


I  tions  were  true.   To  introduce  evidence  aft- 
er such  an  admisaioa  has  been  made  of  record 
!  would  be  simply  a  nselesa  onununpttoa  of 

;Ume. 

Bo  far  as  the  referring  of  such  an  excei>- 
tion  to  the  merits  and  trying  it  with  tlie 
merits  is  concerned,  I  do  not  see  what  on 
earth  is  possibly  to  be  accomplished  by  It. 
except  to  put  the  litigants  to  a  great  deal  of 
useless  trouble;  for,  unless  waived,  it  will 
have  to  be  disposed  of  sooner  or  later  on  the 
face  of  the  petition,  irrespective  altogether 
of  what  evidence  may  have  been  introdut^. 
When  a  judge  thus  refers  an  exception  of  no 
cause  of  action  to  the  merits,  he  practically 
says  to  the  litigants :  I  will  not  pass  on  this 
exception  at  present,  but  vriU  require  the 
defendant  to  plead  to  the  merits,  and  will 
hear  all  the  evidence,  and  then  I  will  disre- 
gard entirely  the  plea  to  the  merits  and  the 
evidence  and  will  pass  on  the  exception  of  no 
cause  of  action  just  as  I  should  have  done 
at  first 

Of  course.  If  the  defendant  waives  the 
plea  expressly  in  his  answer,  or  impliedly 
waives  It  by  making,  without  reserve,  allega- 
tions that  supply  what  is  lacking  in  the  pe- 
tition In  order  that  there  should  be  a  cause 
of  action,  or  by  allowing  evidence  inadmis- 
sible under  tiie  pleadings  to  go  in  without 
objection,  thereby  enlarging  the  pleadings- 
then,  tiie  referrhig  of  the  exoepttoD  to  the 
merits  would  have  been  of  some  nse:  but 
if  the  reference  to  the  merits  Is  resorted  to 
in  the  hope  that  the  defendant  will  Qius  toI- 
nntarlly  abandon  hla  acepUon,  or  will  un- 
intmtifWBlly  lose  it  by  failing  to  reserve 
the  benefit  of  it,  or  by  failing  to  make  ob- 
jection to  evldNKie,  all  I  haTe  to  say  is  that 
by  such  a  course  the  judge  does  an  Injustice 
to  the  litigant,  who  is  entitled  to  the  full 
baieflt  of  his  exception. 

It  being  certain,  as  <^rtain  as  anything  In 
the  jurisprudence  of  a  state  can  be,  that  a 
docummt  upon  which  a  petition  is  based 
and  whldi  is  annexed  to  and  made  part  of  it 
controls  It,  and  that  an  exception  of  no  cause 
of  action  must  be  disposed  of  on  the  face  of 
the  petition  and  of  the  documents  annexed 
to  and  made  part  of  It;  that  an  exception  of 
no  cause  of  action  la  not  waiyed  or  the  bene- 
fit of  it  los^  when  the  answer  Is  filed  only 
with  reserve  of  it  and  only  in  the  event  It  is 
overruled,  and  not  otherwise,  and  all  eridence 
In  support  of  the  petition  Is  dtdy  objected  to 
on  the  ground  that  it  shows  no  cause  of  ac- 
tion <all  of  which  propositions  will  be  abuu- 
dnnUy  sustained  by  dtatlons  of  authority 
herrinafter);  and  the  record  showing  that 
the  circumstances  here  detailed,  under  which 
an  exception  of  no  cause  of  action  is  not  to 
be  considered  as  waived  or  the  benefit  of  It 
lost,  are  the  very  ones  of  this  case — I  pass 
to  the  question  whether  this  will  is  not  on 
Its  face  uncertain  in  date. 

The  majority  opinion  says : 
"It  is  true  that  the  figures  *08*  are  wtittm 
over  the  figures  'IS*  in  the  first  (date)  line;  but 
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the  evidence  is  that  these  fixons  *08*  were  writ- 
ten by  a  strange  hand." 

And  the  opinion  proceeds  to  refer  to  vari- 
ous circumstances  shown  by  the  evidence, 
from  which  the  conclusioD  would  have  to  be 
reached  that  the  proper  date  of  the  will  Is 
1913  and  not  190S. 

But  with  all  due  deference,  the  evidence 
has  nothing  to  do  with  an  exception  of  no 
cause  of  action.  If  a  will  bears  two  year 
dates.  Its  date  is  uncertain,  and  there  is  an 
end  to  discussion.  And  that  this  will  bears 
two  year  dates  Is  patent  to  any  one  who  has 
eyes ;  and  the  majority  opinion  admits  It,  but 
says  that  the  evidence  shows  which  one  Is 
the  true  date. 

Oa  the  strength  of  the  evidence  the  majori- 
ty opinion  reaches  the  conclusion  that  the 
"08"  was  not  written  by  the  testatrix,  but 
by  a  strange  hand.  The  evidence  ctxivlnces 
Justice  LAND  and  me  to  the  contrary;  but 
the  exception  of  no  cause  of  action  has  to  be 
disi)osed  of  without  regard  to  the  evidence, 
on  the  face  of  the  i>etltlon  and  of  the  docu- 
ments annexed.  Now,  on  the  face  of  the  peti- 
tion and  of  the  will  what  is  the  situation? 
It  is  that  a  will  is  presented  with  an  unin- 
telligible day  date  and  a  double  year  date, 
with  absolutely  not  a  word  said  In  regard 
to  the  two  year  dates  not  being  in  the  hand- 
writing of  the  testatrix ;  but,  on'  the  con- 
trary, with  an  allegation  that  the  Instrument 
is  entirely  written  by  her.  Nay,  more,  the 
allegation  Is  made  In  the  petition  that  this 
will  was  found  among  "the  effects  of  the  de- 
cedent," with  no  inUmatlon  of  a  stranger 
having  had  access  to  It,  thus  glvli^  ground 
for  inference  that  no  one  has  tampered 
with  it. 

Very  tme,  by  these  allegations,  the  plain- 
tiffs iMsslbly  did  not  intend  to  admit  that 
this  "08"  was  In  the  handwriting  of  the  tes- 
tatrix; but,  whatever  was  their  intentlcm  in 
that  regard,  they  certainly  made  these  al- 
legations, and  made  them  without  qualifica- 
tion or  reserve.  These  allegations,  like  every 
other  allegation  In  a  pleading,  have  to  be 
taken  for  what  they  are,  and  not  for  what 
they  may  have  been  intended  to  be.  If  the 
plaintiffs  intended  that  the  said  all^ations 
should  not  cover  the  "08,"  nothing  could 
have  been  easier  than  for  them  to  have  quali- 
fied them  In  that  respect.  TTiey  cannot  be 
allowed  to  say  that  while  they  alleged  posi- 
tively that  the  document  was  "entirely  writ- 
ten, dated,  and  signed"  by  the  testatrix,  they 
did  not  ao  intend,  but  Intended  that  a  part 
of  It  was  not  In  the  handwriting  of  the  tes- 
tatrix, but  was  in  "a  strange  hand,"  or,  in 
other  words,  was  a  fraudulent  snrdkarge,  or 
fwgery.  It  would  be  a  strange  interpreta- 
tion of  a  pleadii^ — by  which  an  affirmative 
allegation  should  be  oonstmed  into  a  na- 
tive one — an  allegation  that  a  document  Is 
entirely  In  the  handwriting  of  the  testatrix 
hito  one  that  part  is  a  forgery.  Sndi  a  con- 
struction would  be  not  liberal  merely,  bnt 
reformatlTe.  The  rule  is  Just  the  other  way 


— a  pleading  Is  construed  strongly  against 
the  pleader.  And  In  support  of  that  asser- 
tion I  shall  hereinafter  quote  authorities. 

Let  the  plalntlft,  however,  be  given  the 
benefit  of  their  not  having  allied  that  this 
"08"  Is  In  the  handwriting  of  the  testatrix, 
and  they  are  no  better  ofl!;  for  the  will  Is 
part  of  the  petition,  and  shows  this  double 
date,  and  there  is  no  allegation  that  this 
"08"  is  a  forgery. 

A  pleading  whldi  presents  a  will  dated 
1908-1913,  and  alleges  that  the  document  is 
^tirely  written,  dated  and  signed  by  the  tes- 
tator, and  at  the  some  time  alleges  that  it 
Is  dated  "1913,"  does  not  Import  that  the  lOOS 
is  a  forgery,  but  It  imports  that  a  will  bear- 
ing these  two  dates  is  to  be  taken,  as  a  mat- 
ter of  law,  to  bear  the  date  1913.  If  a  plead- 
ing simply  presents  a  double  dated  will,  and 
alleges  one  of  the  dates  to  be  the  true  date, 
the  forgery  of  the  other  date  might  be  Im- 
plied, provided  such  implication  would  not 
be  against  the  settled  rules  of  pleading,  as  it 
would  be.  But,  irrespective  of  the  rules  of 
pleading  in  the  matter,  such  an  implication 
becomes  impossible  when  there  Is  an  affirma- 
tive and  positive  auction  that  the  will  Is 
entirely  written,  dated,  and  signed  by  the 
testator. 

From  an  inspection  of  the  peUtifm  and  of 
this  will  formbig  part  of  it.  no  one  can  de- 
duce that  this  "OS"  is  a  fragery;  and,  in 
fact,  no  one  pretends  that  such  a  deduction 
can  be  made ;  the  contention  of  the  plalntiffis 
In  that  connectiai,  as  taken  from  their  brief, 
being  as  foUows : 

"The  position  of  the  proponents  of  this  will  is 
that  the  testatrix  wrote  this  will  and  dated  it 
May  26,  1913.  Some  person  interested  In  de- 
stroying the  validity  of  this  will  discovered  tlw 
same  and  superimposed  the  fibres  'OS'  on  the 
fifTurcs  *13' following  the  first '19.*  •  •  •  The 
testatrix  discovered  the  alteraticm  In  the  date 
at  the  top  and  bottom  of  the  will  when  she  re- 
voked the  attempted  codicil  in  favor  of  Judge 
O'NIELL  on  December  S,  1913,  and  then  wrote 
the  figures  '1913*  to  the  right  of  the  altered 
figures  in  the  date  line,  so  that  there  could  be 
no  mistake  hs  to  the  date  ai  the  year  hi  which 
she  had  written  the  will." 

Not  a  word  of  all  this  private  history  Is 
alleged  in  the  petition,  and  no  one  claims  to 
be  so  lynx-eyed  as  to  be  able  to  read  or  de- 
cipher all  this  from  the  face  of  the  will. 
The  majority  opinion  declares  that  it  found 
these  facts,  or  inferred  them,  from  the  evi- 
dence. But,  as  every  one  knows,  the  evi- 
dence is  not  to  be  nsuddered  in  passing  upon 
an  exception  of  no  cause  of  action.  Accord- 
ing, therefore,  to  what  the  plaintiffs  them- 
selves declare  their  case  to  be,  this  case  Is 
not  set  forth  in  the  petition,  and  does  not 
appear  from  a  reading  of  the  petition  and 
the  will  annexed. 

The  will  is  alleged  in  the  petition  to  have 
been  found  among  the  effects  of  the  decedent, 
and  In  a  sealed  envel<^e  bearing  a  super- 
scription in  her  handwriting.  This,  of  it- 
self, is  alAiost  tantamount  to  an  allegation 
of  Its  b^ng  genuine  in  its  mtlrety,  for  would 
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tbe  testatrix  have  thns  sealed  and  super- 
scribed a  will  of  which  one  of  the  dates  had 
been  forged  by  a  strange  hand?  Again,  this 
allegation  of  the  wlU  having  been  found 
among  her  effects  gives  rise  to  a  strong  In- 
ference that  it  never  left  her  imnaediate  cos- 
tody;  that  no  stranger  liad  access  to  it; 
and,  henoe  that  this  "06"  was  written  by 
herself. 

Again,  fraad  and  forgery  are  never  pre- 
sumed, but  must  be  alleged  and  proved ;  and 
a  will  Is  presumed  to  be  gennine  until  the 
ccmtrary  Is  alleged  and  proved.  Authorities 
to  that  effect  are  dited  hereinafter. 

'nils  forgery  having  to  be  established  In 
order  that  the  will  should  have  a  fixed  date 
and  be  valid  and  probatable,  and  this  fact 
having  to  be  established  by  proof,  it  was 
necessary  to  allege  It  In  order  that  the  pe- 
tition should  show  a  cause  of  action.  Au- 
thorities will  be  cited  hereinafter  in  support 
at  the  proportion  that  facts  necessary  to  be 
proved,  in  order  that  a  cause  of  action  should 
aE^>ear,  must  be  alleged,  even  though  nega- 
tive in  character.  And  no  aothOTities  can 
be  found  contra. 

The  majority  (pinion  says: 

•  ''We  are  equally  of  the  opinion  that  the  court 
bdow  was  right  m  overruling  defendants'  objec- 
tiona  and  permitting  the  plaintifEs  to  show  that 
the  figures  '08'  were  Dot  m  the  bandwriting  of 
the  testatrix.  It  did  not  contradict  their  plead- 
ings. They  alleged  that  the  document  found 
by  the  notary  was  dated  May  26,  1013,  that  it 
contained  tbe  olographic  testam«it  of  the  de- 
ceased, and  was  aitirely  written,  dated,  and 
signed  in  the  handwriting  of  the  deceased,  mean- 
ing that  part  which  composed  the  wilL  They 
did  not  allege  that  the  "OS  was  in  the  handwrit- 
ing of  tbe  deceased." 

It  is  here  said  that  the  evidence  offered 
by  the  plaintiffs  did  not  contradict  their 
pleadings.  But  the  question  raised  by  the 
exception  of  no  cause  of  actitm  (up<xi  which 
the  objection  was  based)  was  not  as  to 
whether  tbe  evidence  contradicted  the  plead- 
ings, but  as  to  whether  there  was  any  al- 
legation In  the  petition  which  Justified  the 
introduction  of  the  evidence;  <hi  tbe  famil- 
iar principle  that  what  Is  not  allied  can- 
not be  proved.  It  was  whether  the  plaintiffs 
could  offer  evidence  that  the  "08"  was  n'ot 
in  the  handwriting  of  the  testatrix  but  was 
a  forgery,  when  they  bad  made  no  sncli  al- 
legation. 

The  majority  oplDl(m  says  that  by  the 
allegation  that  the  will  annexed  to  and  made 
part  of  the  petition  was  entirely  "written, 
dated  and  signed  by  tbe  testatrix,"  the  plain- 
tiffs meant  "that  part  wblcb  composed  the 
wiU."  I  do  n^t  know  upon  what  legal  prin- 
ciple of  pleading  It  can  be  said  that  a  docu- 
ment alleged  to  be  "entirely"  written  by  a 
person,  means  that  the  document  la  only  "in 
part"  so  written.  The  rule  for  the  construc- 
tion of  pleadings  is  that  th.ey  must  be  con- 
strued strictly  against  tbe  iriteador;  but  here, 
with  all  due  defemce,  the  opposite  Is  done. 
Nay,  tbe  tibnstrnctlfHi  1b  more  than  liberal; 
It  is  lef  ormatlTeb   Tba  supxKMwd  Intoided 


"meaning,"  Is  taken  In  opposition  to  the  ex- 
press allegation. 

The  learned  trial  Judge,  although  the  will 
forming  part  of  the  petition  and  controlling 
It  was  null  on  Its  face,  because  of  uncertain- 
ty in  date,  as  he  subsequently  found,  was  of 
opinion  that  the  p^itltn  showed  a  cause  of 
action  because  it  alleged  that  the  will  waa 
entirely  written,  dated,  and  signed  by  the  tes- 
tatrix. 

He  lost  sight  of  tbe  fact  that  tbe  facts  al- 
leged In  a  pleading,  m  appearing  Crnn  docu- 
ments annexed  to  it,  contrcd  tbe  legal  deduc- 
ticm  wblcb  tbe  pleader  dravs  tberefitom, 
and  not  vice  vrasa.  In  this  case  tbe  fftct 
which  appeared  en  tbe  face  of  the  petltlim 
(taking  tbe  will  to  be  a  part  at  It  and  con- 
trtdllng  it)  was  that  the  alleged  will  was 
uncertain  in  date,  and  was  therefore  null, 
and  that  therefore  the  petition  was  asking 
tbe  probate  of  a  will  null  on  its  face,  and, 
such  being  the  case,  that  it  showed  tio  cause 
of  action,  since  a  wlU,  null  aa  its  face,  is 
not  entitled  to  probate.  A  pleader  cannot 
present  for  probate  a  wUl  null  on  its  face, 
and  show  a  cause  of  action  by  simply  alleg- 
ing that  It  Is  valid.  He  cannot  present  for 
probate  an  olographic  will  with  an  uncertain 
date,  and  therefore  null,  and  show  a  cause 
ot  action  by  alleging  that  It  has  a  date  that 
Is  certain,  and  that  it  Is  therefore  valid.  If 
a  person  suing  upon  a  promissory  note  al- 
lures that,  while  the  consideratlca  of  the 
note  has  failed  as  between  the  maker  and 
the  payee,  he  himself  Is  entitled  to  recover 
upon  It,  for  the  reason  that  be  acquired  It 
In  good  faith  before  maturity  for  valuable 
consideration,  and  that  it  Is  a  negotiable  1d- 
Btrument,  and  makes  the  note  a  part  of  bis 
petition,  the  note  will  control  the  petition; 
and,  If  for  any  reas<Mi  It  appears  on  its  face 
not  to  be  a  negotiable  instrument,  the  peti- 
tion will  have  failed  to  show  a  cause  of  ac- 
tion. In  other  words,  the  aU^tlon  ot  the 
Inferences  of  fact,  or  conclusions  of  law, 
drawn  by  the  pleader  from  the  facts  which 
appear  from  the  petition  and  tbe  docu- 
ments annexed  to  and  made  part  of  It, 
do  not  control,  but  the  facts  oontr(^;  and 
if  upon  these  facts  there  Is  Ho  cause  of  ac- 
tion, the  petition  shows  none,  no  matter  what 
allegations  may  be  made  as  to  what  infer- 
enoe  ot  fact  or  legal  conclusions  are  to  be 
drawn  from  them.  I  will  hereinafter  give 
the  authorities  on  the  point  that  the  allega- 
tron  of  a  conclusion  of  law  cannot  be  made 
to  serve  for  an  allegation  of  fact  In  this 
case  the  allegaticm  of  tact  necessary  to  be 
made  In  order  that  the  petition  with  the  will 
annexed  might  show  a  cause  at  actlcm  was 
that  the  "OS"  was  a  forgery,  or  was  not  in 
the  handwritlns  of  the  testatrix. 

I  think  this  court  Is  b>ound  to  wutaln  this 
eneptl(Hi  ot  no  cause  of  actlin.  SUtber  that, 
or  else  adopt  the  rule  that  unless  an  eacep- 
ti(m  of  that  kind,  founded  on  law  and  gfOag 
to  tbe  dlsmiseal  of  the  suit,  ia  dtevosed  of  In 
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limine  by  a  separate  judgment,  It  di'ops  out 
of  the  case. 

I  proceed  now  to  give  the  authorities  In 
support  of  the  several  legal  proposltioiis 
hereinbefore  advanced. 

First.  That  a  will  whereof  the  date  Is  un- 
certain Is  null. 

The  French  courts  and  commentators,  in- 
terpreting article  970  of  the  Code  Nap'oleon, 
corresponding  with  article  1588  of  our  Olvll 
Code,  declaring  that  the  date,  written  by  the 
testator,  is  a  sacramental  requirement  of  an 
olographic  testament,  have  declared  unanl- 
moasly  that,  if  the  date  appearing  on  the 
face  of  the  instrument  Is  uncertain  or  doubt- 
ful, the  instrument  can  have  no  ^ect  as  a 
testament,  whether  the  uncertainty  arises 
ttom  the  fact  that  the  handwriting  cannot 
be  deciphered  by  the  court  with  certainty, 
or  fr(»n  the  fact  that  the  date  has  been 
chansed  or  written  over,  ■aurcharg& 

Garpentler  &  Dn  Saint,  va  Testament,  Na 
478: 

** Although  the  date  is  not  tied  down  to  any 
sacramental  fonn  of  expression,  at  least  must 
it  be  certain  in  order  that  it  may  answer.  Un- 
certainty in  tJie  date  is  equivalent  to  no  date  at 
all,  and  renders  the  will  null. 

"No.  479.  Thus  when  a  month  has  only  SO 
daya  and  the  will  is  dated  the  31st  of  that 
m<Hith,  the  date  must  be  held  to  be  Incomplete, 
for  want  of  any  indication  of  the  time. 

"No.  480.  Thus,  again,  a  will.  Bearing  an  al- 
ternative date,  the  26th  or  27th  of  July,  1886, 
which  two  terms  mutually  exclude  each  other, 
and  do  not  allow  the  precise  day  cm  which  the 
will  was  made  to  be  determined,  is  null  as  if 
there  were  no  date ;  unless,  indeed,  it  be  poariblc 
to  supply  the  date  from  elements  dwlved  from 
the  will  itself. 

"No.  481.  The  date  is  again  imcertain  if,  for 
instance,  it  ia  surcharged  (meaning  written 
over)  in  such  way  that  it  cannot  be  read,  or 
that  the  judges  remain  undecided  between  two 
dates  equally  apparent." 

Baudry-Lacantlnerie  &  Colin,  Donatlotns 
and  Testaments,  toL  2,  Na  1960: 

"Hitherto,  we  have  spoken  <mly  of  the  in- 
exact date.  The  same  principles  are  applicable 
to  the  Incomplete  date,  for  example,  as  to  the  date 
indicating  the  month  and  the  year,  but  not  thii 
day,  of  Uie  confection  of  the  will.  They  apply 
equally  to  the  uncertain  date;  for  example,  that 
which  has  been  written  over  (snrchaigd)  in  such 
manner  that  it  shows  two  dates. 

"An  incomplete  date,  or  an  uncertain  date,  as 
clearly  &ils  to  comply  with  the  form  prescrib- 
ed by  article  970,  Goae  Civil,  as  does  an  Incor- 
rect date. 

"The  testament  bearing  an  incomidete  or  nn- 
ccrtoln  date  is  therefore  null  and  void,  for  the 
same  reason  as  a  testament  not  dated  or  bear- 
ing a  date  which  is  not  correct." 

"No.  1966:.  Moreover,  it  is  necessary  that  the 
teatamrat  furnish  the  means  of  establishing  its 
exact  date,  and  not  merely  the  approximate  time 
of  its  confeeti(»i ;  for  example,  uat  it  was  made 
between  two  certain  dates— de  telle  date  fl. 
telle  date." 

After  dtlng  cases  where  it  was  held  that 
the  context  of  the  insbrament  did  not  fnr^ 
nlA  the  exact  date,  the  author  continues: 

"In  all  of  these  cases,  this  was  not  proven  by 
the  recitals  of  the  testament  It  then  failed, 
since  it  did  not  furnish  the  means  of  correct- 
ing, with  absc^ate  certainty,  the  uncertain  date 
which  it  bore." 
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Demolombe,  DonatiouB  and  Testaments,  voL 
21: 

"No.  86.  Is  an  uncertain  date  sufficient?  Evi- 
dently, no.  The  date  is,  as  we  have  said,  the 
precise  indication  of  the  day,  the  month,  and 
the  year  of  the  making  of  the  will,  so  that  the 
date  which  leaves  uncertainty  as  to  any  one  of 
these  three  elemmts  does  not  indicate  it  in  a 
precise  manner.  Hence  soch  date  is  not  su£S- 
cient,  or  ratbw  It  la  not  a  date  in  the  sense  of 
artide  970. 

"A  testament  was  written  in  an  interval  be- 
tween two  years,  which  occurred  between  the 
date  of  an  authentie  act  of  lease  made  by  the 
testator  and  the  marriage  of  his  daughter.  But, 
in  whi(^  of  these  two  years?  The  testator  did 
not  say.  Hence  it  was  not  dated  as  to  its  year. 
Therefore  it  was  null. 

"No.  85.  Would  the  preceding  solutitm  be 
applicable  in  a  case  In  which,  the  uncertainty 
of  the  date  bore  only  on  the  day;  there  being 
no  uncertainty  as  to  the  month  and  the  year^ 
Suppose  the  testoment  ia  dated,  for  instance, 
as  of  the  month  of  Mardi,  1863,  but  the  lettors 
or  figures  which  express  the  day  are  made  in 
BQCh  a  manner,  or  writtra  over  in  such  fashion, 
that  you  cannot  know  whether  it  is  the  6th 
or  10th,  the  17th  or  27th.  Or,  again,  suppose 
the  testament  states  that  it  is  written  on  Mem- 
day,  March  17,  1863,  and  the  17th  of  Mardi 
was,  on  the  contrary,  a  Tuesday.  Is  such  a  tes- 
Ument  dated?  *  *  *  We  think  that  the 
mention  of  the  day  is  as  essential  an  element 
of  the  date  as  is  that  of  the  month  or  of  the 
year.  For  what  is  the  day  on  which  the  testa- 
ment was  written,— Monday?  No;  since  it  is 
dated  the  17th  which  was  Tuesday.  The  17th? 
No;  since  it  Is  dated  Monday,  which  was  the 
16th.  Then  that  date  does  not  Indicate  the 
day  on  whici  the  testament  was  written.  It  Is 
the  same  as  if  the  doubt  could  not  be  resolved 
between  the  two  Aayn,  the  6th  and  the  10th, 
the  17th  and  27th.  •  •  •  So,  we  do  not  con- 
tend that  the  uncertain  indication  of  the  date 
cannot  be  remedied,  and  we  would  even  say  that, 
BO  far  as  the  enunciati(m  of  the  testament  it- 
self comes  to  its  aid,  tme  could  rectify  an  error 
wheu  it  would  only  be  the  remedying  of  some 
absent  mindedness  or  Inadvertence.  But  this 
we  do  insist  upon:  That  that  which  was  not 
subject  to  he  rectified  frtmi  the  testament  is 
equivalent  to  the  absence  of  a  date. 

"No.  93.  When  it  is  proven  tbat  inexactness 
or  irregularity  of  the  date  is  only  an  inadver- 
tence of  the  testator,  it  can  be  rectified.  But, 
for  this,  two  conditions  are  absolutely  necessary. 
That  Is:  First,  rectification  must  be  made  by 
the  aid  of  the  testament  itself,  and  from  the 
testament  only,  not  otherwise,  and  not  by  ex- 
traneous evidence ;  -second,  that  it  [the  certainty 
of  date]  reauits  not  in  conjecture  or  in  a  simple 
presumption,  which  would  be  no  more  admissible 
than  any  ot^  extrinde  evidence  oil  the  precise 
date. 

"It  is  true,  these  enunciations  are  not  subject 
to  any  sacramental  form;  and  it  is  from  this 
that  the  right  is  derived  to  repair  the  indication 
of  the  date  which  is  incomplete  or  Inexact.  But 
it  is  necessary,  always,  that  it  be  the  testament 
itself  which  furnishes  the  evidence  of  the  exiuit 
date,  which  the  law  demands." 

Troplong,  Donations  and  Testaments: 
"No.  1482,  If  the  date  is  oncertahi.  there  Is 
no  doubt  that  the  testament  is  null ;  for.  Idem 
est  non  esse  et  non  apparere.*  A  writing  over 
a  date,  whidi  would  prevent  the  seeing  of  the 
true  figures,  would  jHwluce,  oa  this  point,  an 
uncertainty,  which  would  cause  its  nullity." 

"No.  1480.  We  have  said,  in  passing,  that 
omisrions,  errors,  and  inadvertences  am  be  sup- 
plied or  rectified  by  proof  found  in  the  instni- 
ment  itself.  This  is  fundamental  in  such  cases. 
Presumptions  arising  aliunde  have  no  force. 
Evidence  can  only  be  admitted  whldi  the  in- 
strument fumidies  in  Its  ecmtext   'Bx  propriis 
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TerUs  togtamenti,*  said  HenocbiuB,  'ex  verbis 
Bcriptis  in  testameDto,  non  extriiuecas.'  l^ere 
is  no  doctrine  more  certain,  or  more  jfevpet  to 
maintain." 

Merlin,  Repertoire,  to.  TeBtamoit,  T<d.  % 
par.  1,  art  0: 
''No.  9.  Does  the  tmcertaintr  of  the  date  of 

a  will  vitiate  it?  Tea,  without  doubt.  Hie  ob- 
ject of  the  law,  in  requirinff  the  date  to  a  tCB- 
tament,  is  to  fix  the  exact  time  of  its  confection. 
But  this  object  cannot  be  carried  out  by  an 
uncertain  date.  There  is  therefore  no  difference 
between  an  oucwtain  date  and  an  omitted  date." 

FuBler^Herman,  article  970,  C.  N.: 

"No.  Sa  The  date  of  an  olographic  will  is 
an  essential,  of  which  the  law  demands  the  ob- 
servance under  pain  of  nullity.  Therefore  it 
is  impossible  to  substitute  for  the  omission  of 
the  date  considerations  taken  from  the  inten- 
tions of  the  testator. 

"The  olographic  will  Is  null  equally  when  the 
date  is  uncertain  ;  the  uncertainty  of  date  being 
equivalent  to  an  absence  of  date. 

"No.  93.  EqoaUy  null  is  a  will  of  wbidi  the 
date  is  uncertain.  Uncertainty  in  the  date  la 
equivalent  to  no  date." 

Citing  a  long  list  of  anthorltiefl,  nime  nmtra. 

In  Faentes  t.  Gaines,  26  La.  Ann.  86^  at 
page  107,  where  a  last  will  was  ma^t  to  be 
probated,  and  the  nearest  the  witnesses  could 
come  to  flxing  Its  date  was  "July,  1913,"  the 
conrt,  said: 

"It  is  essential,  therefore,  to  specify  the  day, 
month  and  year  to  give  a  date  to  a  testament, 
in  the  sense  of  article  1588  of  the  Civil  Code. 
It  is  insisted,  however,  that  the  said  witnesses 
state  'that  the  will  was  dated*— that  is  tme;  but 
to  hold  that  such  a  declaration  in  regard  to  a 
lost  testament  is  sufficient  would  be  to  sub- 
stitute the  opinions  or  judgments  of  the  witness- 
es for  that  of  the  conrt." 

In  HeCFner  t.  Heflfner,  48  la.  Ann.  1088, 
20  South.  281,  where  the  day  was  omitted 
from  the  date,  the  court  annulled  the  will. 

In  Succession  of  Robertson,  49  La.  Ann. 
868,  21  South.  586,  62  Am.  St  Rep.  672,  where 
the  figures  "189"  In  the  year  date  "1892"  were 
printed,  and  not  written,  the  court  annulled 
the  will. 

In  Succession  of  Swanson,  131  La.  53,  68 
South.  1030,  and  Id.,  132  La.  606,  61  South. 
685,  where  the  testator  had  torn  up  the  will 
and  then  sought  to  reconstruct  it  by  pasting 
the  pieces  together,  but  had  repasted  them 
BO  imperfectly  that  the  court  could  not  be 
positive  from  an  inspection  of  the  document 
whether  what  appeared  between  the  figures 
"10*'  and  the  figure  "1"  in  the  year  date  was 
an  "0,"  the  court  annulled  the  will. 

In  Succession  of  Armant,  43  La.  Ann.  310, 
9  South.  50,  26  Am.  St.  Rep.  183,  where  the 
will  was  not  signed,  but  began,  "This  Is  the 
testament  of  Aglas  Armant,"  In  the  hand- 
writing of  the  testatrix,  the  court  annulled 
It,  for  defect  In  form. 

In  Succession  of  Poland,  137  La.  219,  68 
South.  415,  where  the  will  began,  "The  will 
of  Ellen  E.  Poland  I  make  this  my  will  and 
testament  to  my  nephew"  etc..  In  the  hand- 
writing of  the  testatrix,  but  was  not  other- 
wise signed,  the  court  annulled  it,  for  defect 
of  form,  althouj^  contained  In  a  sealed  en- 
velope bearing  ttw  superscription,  "Tb»  wlU 


of  Ellen  E.  Poland,"  In  the  handwriting  of 

the  testatrix. 

In  the  Armant  Case,  supra,  the  court  said : 
"The  qneatJon  is  not  whether  she  intraded 

t^is  *  *  *  to  be  her  will,  but  whether  it  is 

a  will  dothed  with  the  forma." 

Second.  That  a  document  upon  whicb  a 
petition  la  founded  and  which  ia  annexed  to 
and  made  part  of,  the  petition  amtrols  it. 

In  Lewy  t.  Wilkinson,  135  La.  106,  &i 
South.  1003,  In  a  suit  on  notes,  where  the 
petition  alleged  that  the  debtor  was  bound  as 
surety;  but  where  the  note  annexed  to  and 
made  part,  showed,  when  viewed  In  the 
light  of  the  Negotiable  Instruments  Act,  tliat 
the  debtor's  liability  was  aa  indorser,  the 
court  said: 

"Ttw  it  contains  also  the  allegation  that  the 
defendant  obligated  himself  aa  surety;  bat  the 
notes  show  diifereutly ;  and  it  is  well  settled 
that  documents  annexed  to  a  petition  control 
the  averments  of  the  petition  founded  upoa 
them." 

The  court  did  not  deem  it  necessary  to  cite 
authority  in  support  of  that  familiar  prin- 
ciple. See  Jordy  v.  Salmen  Brick  &  Lumber 
Co.,  121  La.  460,  46  South.  572;  Bagley  v. 
Bourque,  107  I^.  399,  31  South.  860.  In  fact, 
see  the  Digests. 

Third.  That  an  exception  of  no  cause  of 
action,  written  oa  the  same  piece  of  paper  as 
the  answer,  dtad  filed  at  the  same  time  as  tbe 
answer,  and  on  which  the  exceptor  has  not 
asked  for  a  separate  trial  and  judgment  In 
limine.  Is  not  waived  or  lost,  if  the  benefit 
Of  it  is  reserved  in  the  answer,  and  the  an- 
swer Is  filed  only  conditionally,  **ln  the  event 
the  exception  Is  overruled,"  and  thereafter  on 
the  trial  all  evidence  In  support  of  the  peti- 
tion Is  objected  to  on  the  ground  that  the  peti- 
tion do^  not  show  a  cause  of  actlw ;  and 
especially  so  if  on  the  appeal  the  exceptor 
files  an  answer  asking  that  the  exception  be 
passed  on  separately  from  the  merits. 

On  this  prc^sltlon  it  must  be  admitted 
that  our  jurisprudence,  b^lnnlng  with  Ia- 
fon's  Executors  v.  Blvlere,  1  Mart  (N.  S.) 
130,  where  the  conrt  said  that: 

"Dilatory  pleaa  cannot  be  received,  when  the 
party  *  •  •  has  waived  them  by  sulTerinK 
the  suit  to  proceed  almost  to  a  tennlnatioB  on 
its  merits" 

— was  rather  vague  until  In  the  case  of 
Claflin  Co.  T.  Feibelman  Co.,  44  Ia.  Ann.  618, 
10  Sooth.  862,  the  court  made  the  dear  dis- 
tinction, in  the  present  connectltxi,  between 
pleas  m«ely  declinatory  or  dilatory,  and 
those  peremptwy,  as,  tor  Instance^  that  <tf 
no  cause  of  action. 
The  court  there  said: 

"The  appellant  claims  that,  by  referring  their 
exception  to  the  merits  and  by  going  to  trial 
on  the  merits  without  requiring  the  court  to 
pass  on  the  exewtlon,  defendant  must  be  held 
to  have  waived  the  exception.  He  relies  on  the 
following  authorities:  Mix  v.  Creditors,  39  La. 
Ann.  624  [2  South.  391];  Boone  v.  Carroll. 
35  La.  Ann.  284;  ChaSe  v.  Ludeling,  34  La. 
Ann.  966;  Francis  T.  Lavine,  26  La.  Ann. 
312.  Reference  to  them  will  show  that  tibey  ap- 
ply only  to  dilatory  or  declinatory  excepaons, 
the  effect  of  whidi  Is  (mly  to  retard,  or  (aaufe, 
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the  form  of  die  actiiui.  The  ezceptioD  here  is 
not  of  that  character.  It  Is,  by  its  terms,  an 
exception  to  the  'cause  at  action.*  •  •  •  It 
was  never  waived  by  defendant,  waa  entirely 
susceptible  of  being  referred  to  and  tried  with 
the  merits  As  part  of  them,  and,  in  point  of 
fact,  the  jQdKnwnt,  thotiKh  It  does  not  mention 
the  ezcepuoDt  Is  wrioualy  baaed  up(m  it" 

This  last  sentence  fits  the  present  case  like 
a  glove. 

In  Martin  v.  McMasters,  14  La.  422,  where 
an  exception  of  no  cause  of  action  had  been 
tried  with  the  merits  and  the  trial  Jndge  had 
passed  on  the  merits  wlthont  passing  on  the 
exception,  the  court  said: 

"IThe  defmdant's  exception  was  one  of  those 
which  are  called  peremptory  of  the  suit,  but 
not  of  the  action.  If  It  prevail,  it  did  not  im- 
pair the  action,  id  est,  the  right  of  brineing 
another  suit.  •  •  •  But  it  destroyed  or  abat' 
ed  the  suit,  •  •  •  leaving  him  at  liberty  to 
pursue  his  remedy  In  another  suit.  The  defrad- 
ant,  therefore,  bad  an.  incontestlble  right  to 
have  bis  exception  considered,  independently 
of  any  other  matter  of  defense.  The  Code  of 
Practice,  art  338,  expressly  requires  the  de- 
fendant to  plead  in  his  answer  'all  the  dilatory 
or  peremptory  exceptions  on  which  be  Intends  to 
rely,'  except  as  relates  to  declinabny  excep- 
tions, nils  is  done  under  a  *  *  *  protes- 
tando  that  they  are  not  to  be  used  if  the  ex- 
ceptions which  are  peremptory  of  the  salt  pre- 
vail. In  this  case,  the  protestando  Is  expresa, 
*if  the  court  should  decide  that  said  plaiotia  has 
a  canae  of  action.*  This  leada  us  to  an  examina- 
tion of  the  first  exception." 

And  the  court  proceeded  to  sustain  the 
exception  and  to  dismiss  the  suit,  thongh  the 
case  had  been  tried  on  the  merits.  The 
analogy  between  that  case  and  the  present 
one  is  too  striking  to  escape  attention. 

Another  case  strikingly  analogous  Is 
Fletcher  t.  Dunbar,  21  La.  Ann.  160.  The 
court  there  said: 

'*The  defendants  prefaced  their  answer  by  a 
peremptory  exception  that  the  plaintiSTs  peti< 
tion  disclosed  no  cause  of  action,  *  *  *  and 
with  a  protestando  proceeded  to  plead  to  the 
merits.  The  case  was  fixed  on  the  merits,  and 
tlM  judge  a  quo  gave  Judgment  sustaining  the 
exceptiw.  •  •  • 

**It  is  urged  by  plaintiff  that  by  going  to  trial 
up<Hi  the  merits  the  defendants  waived  their 
peremptory  exception,  and  the  judge  a  quo  had 
no  rinit  to  consider  and  maintain  it  after  the 
trial. 

"This  view  may  be  ctarect  when  the  excep- 
tion is  to  matters  of  form,  but  it  la  incorrect 
when  applied  to  such  an  exception  ag  the  one 
now  before  us.  Martin  t.  McMasters,  14  La. 
422." 

In  McVlllIams  t.  Gnlf  States  I^ind  ft  Im- 
provement Ga,  111  La.  19S,  35  South.  K14, 
this  conrt,  dealliuc  with  an  exception  of  no 
cause  of  action,  said:  "It  Is  not  waived  by 
going  to  trial  on  Oie  merits."  And  the  court 
cited  Fletcher  v.  Dunbar,  sui)ra. 

In  Bell  T.  Globe  Lumber  Co.,  107  La.  725, 
at  page  733,  31  South.  W4,  at  page  997,  the 
court  said: 

"Whilst  it  Is  true  that  the  exceptltm  of  "no 
cause  of  action'  is  not  waived  by  going  to  trial 
on  the  merits,  nevertheless  it  may  be  rendered 
ineffective  if  the  defendant,  witbout  objecting, 
permits  the  petition  to  be  amended  in  such  a 
manner  as  to  snpt^  the  omission  at  whidi  It 
is  aimed ;  and  so,  u,  npon  the  trial  upon  the 
merlta,  tb»  defendant,  without  objecting,  per- 


mits evidence  to  be  introduced  tending  to  e»- 
tablish  facts  wUdi,  if  alleged,  would  have  dis- 
closed a  cause  of  action,  he  allows  the  ground 
upon  which  his  exception  Is  baaed  to  be  taken 
from  under  it,  since  he  thereto,  in  effect,  allows 
the  petition  to  be  amended." 

In  the  case  at  bar,  the  defendants  did 
carefully  and  consistently  object  throughout 

In  Rogers  r.  Southern  Fiber  Co.,  119  La. 
714,  44  South.  442,  121  Am.  St.  Rep.  637. 
where  an  exception  of  no  cause  of  action  had 
been  referred  to  the  merits,  the  trial  court 
gave  plaintiff  Judgment  On  appeal  this 
court  stistained  the  exception  and  dismissed 
the  suit  The  court  said : 

"The  case  mast  first  be  dealt  with  on  this  ex< 
ception  of  no  cause  of  action;  that  is  to  say, 
without  consideratitHi  of  the  evidence  in  ques- 
tion, which  came  into  the  case  only  on  the  trial 
on  the  merits." 

For  holding  that  the  exception  of  no  cause 
of  action  was  waived  the  majority  opinion 
cites  three  cases:  Tnpery  v.  Edmondson,  32 
La.  Ann.  1146,  Ashbey  r.  Ashbey,  41  La.  Ann. 
138,  5  South.  546,  and  Doullut  T.  Smith,  117 
Ia.  491,  41  Sooth.  913. 

The  first  of  these  cases  involved  a  de- 
clinatory exception,  and  Is,  of  course,  not  in 
point 

In  the  second,  Ashbey  r.  Ashbey,  the  de- 
fendant had  pleaded  10  exceptions,  some 
merely  dilatory  and  some  peremptory,  but 
"promiscuously  mingled,"  to  use  the  expres- 
sion of  the  court,  and  without  any  reserve, 
and  had  gone  to  trial  on  the  merits.  One  of 
these  exceptions  was  want  of  proper  imrties 
defendant  The  court  held  that  these  excep- 
tions had  been  waived  by  going  to  trial  on 
the  merits ;  but  it  then  proceeded  to  sustain 
one  of  them — that  of  want  of  proper  parties 
— and  to  dismiss  the  suit.  The  case  is  of 
very  little  authority.  If  any,  since  no  one 
doubts  that  by  answering  to  the  merits  witb- 
out reserve  of  exceptions,  and  proceeding  to 
trial  without  making  objections  to  evidence, 
the  defendant  waives  the  exception  and  prac- 
tically consents  that  the  case  be  tried  on  the 
facts  proved  on  the  trial.  Besides,  this  41st 
Annual  case  antedates  the  44th  Annual  case, 
snpra,  and  If  It  could  be  considered  of  any 
authority,  would  have  to  be  held  to  have 
been  overruled  by  it  and  by  the  later  cases, 
cited  above,  and  by  others  not  deemed  neces- 
sary to  be  cited.  The  case  of  'Doullut  v. 
Smith,  117  La.  491,  41  South.  913,  far  from 
sustaining  the  proposition  in  support  of 
which  it  Is  cited  by  the  majority  opinion,  Is 
to  the  very  contrary,  as  shown  by  the  sylla 
bus,  which  reads: 

"Where  an  exception  of  no  cause  of  action  is 
tried  with  the  merits  in  the  district  court,  with- 
out objection  on  the  part  of  the  defendant,  who 
obtains  judgment  on  the  merits,  and  prays  for 
no  amendment  on  the  appeal,  the  appellate 
court  properly  hears  the  case,  as  it  was  heard 
in  the  district  court  on  the  merits." 

There  can  be  no  doubt  of  the  correctness 
of  that  doctrine,  but  It  Is  Inapplicable  to  the 
case  at  bar,  where  the  defoidant  reserved 
the  benefit  of  Oia  exception  and  consistently 
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at  tbe  yery  first  step  In  the  trial  and  throngh- 
ont  Interposed  objection*  and  prayed  on  the 
appeal  that  tbe  exertion  of  no  canae  of  ac- 
tloa  be  passed  on  and  bu stained. 

Fourth.  Hiat  an  exception  of  no  canse  ct 
action  must  be  disposed  of  on  the  face  of  the 
petition  and  of  the  docnments  nude  part 
of  it 

This  pn^wsltlon  results  from  the  very  na- 
ture of  an  exception  of  no  cause  ot  action, 
and  hence  citation  of  authorities  cannot  be 
necessary  In  support  of  it  If  any  were  nec- 
essary, the  citation  under  the  propoaltlcm  just 
disposed  of  OKdd  serre  as  such.  Also  Nalle 
r.  Balrd.  30  La.  Ann.  114S. 

Fifth.  That  all  facts  necessary  for  mak- 
ing out  a  cause  of  acticm  must  be  alleged, 
even  though  uegatlve  in  character. 

In  Succession  of  Berber,  117  La.  239,  41 
South.  559,  the  plaintiff  attacked  a  will  on 
the  ground  that  the  beneficiary  was  a  min- 
ister of  the  gospel  and  bad  attended  the  de- 
cedent daring  her  last  illness.  This  was  a 
good  ground,  provided  there  was  no  consan- 
guinity between  the  decedent  and  the  legatee. 
The  court  held  tliat  because  of  not  having 
alleged  this  negative  fact  of  no  consanguin- 
ity the  petition  showed  no  cause  of  action. 
"Hie  case  is  particularly  analogous  with  the 
one  at  bar  from  the  fact  that  there,  as  here, 
the  cause  of  action  was  founded  upon  a  vio- 
lation of  law  not  alleged ;  there,  the  making 
of  a  proliibited  donation;  here,  a  forgery. 
The  court  said  in  that  connection: 

"The  presumption  of  the  law  Is  •  •  •  in 
favor  of  good  conduct  and,  altiiough  it  may  in- 
volve the  necessity  of  alleging  and  proving  a 
negative,  those  who  rely  npoa  the  unlawful  acts 
of  others  as  a  basis  of  their  recovery  must  al- 
lege and  prove  them." 

And  In  support  of  this  the  court  cited 
Cross  on  Pleading,  p.  116,  and  Hicks  v.  Mar^ 
tin,  9  Hart  (O.  S.)  47,  13  Ann.  Dec.  304. 

The  learned  counsel  for  plaintiffs  admit- 
ted in  argument  in  answer  to  a  question 
propounded  by  myself,  that  unless  this  "08" 
was  proved  to  be  a  forgery,  tbe  will  was 
null,  as  bearing  two  dates,  and  being  there- 
fore uncertain  In  date.  Tills  forgery,  there- 
fore, should  have  been  alleged. 

In  Vinton  Oil  Co.  v.  Gray,  135  La.  1049,  at 
page  1066,  66  South.  357,  at  page  363,  the 
court  said: 

"An  allegation  material  to  a  cause,  whether 
affirmative  or  negative,  most  be  made." 

And,  there  again,  the  court  said  that  this 
was  particularly  true  where  this  negative 
involved  a  brea<^  of  duty.  In  the  case  at 
bar  it  InvolTes  a  forgery,  a  grave  crime. 

In  Lynch  t.  American  Brewing  Co.,  127 
la.  848,  54  South.  123,  the  plaintiff,  suing 
for  injuries  received  <hi  the  premises  of  de- 
f«idant  failed  to  allege  that  he  was  not  a 
trespasser  thereon;  and  an  exceptitm  of  no 
cause  of  actltm  was  sustained  for  the-  ab- 
mace  at  thla  negative  allegation. 

For  the  role  that  negative  facts  upon 
which  a  cause  of  action  d^nds  mnat  be 


treaded,  see  Cross  on  Pleadini^  p.  93,  and 
cases  there  cited. 

Sixth.  That  the  allegatlcm  of  an  Inference 
or  of  a  concluskm  ot  law  cannot  serve  for 
the  allegatton  of  a  fhct  necessary  to  be  al* 
l^red. 

In  State  t.  HacUey,  Hume  &  Joyce,  124 
La.  864,  60  South.  772,  the  court  held  tliat 
the  allegation  that  the  defendants,  in  pur- 
<diaBlng-  the  pr(^rty  In  questifm,  had  done 
so  In  bad  faith  ooold  not  be  made  to  serve 
In  place  ot  the  necessary  allegation  that  they 
had  acted  with  notice  of  the  defects  in  the 
title.  The  court  In  that  case  went  fully  into 
the  distinction  betwe^  the  allegatl(m  of  a 
necessary  fact  and  the  allegation  of  a  con- 
clusion of  law.  Many  illustrative  cases  are 
there  cited.  In  the  case  at  bar  the  a  Illa- 
tion that  the  will  Is  valid  cannot  be  made  to 
take  the  place  of  the  necessary  allegation 
that  the  "OS"  is  a  forgery.  In  that  case  the 
court  said  that  the  allegation  that  the  de- 
fendants had  acted  in  bad  faith  was  "mere- 
ly the  legal  opinion  of  the  person  who  draft- 
ed the  petition."  So  I  say  in  this  case,  the 
allegation  that  the  will  bears  a  fixed  and 
certain  date,  when  on  the  face  of  it  it  bears 
a  double,  and  therefore  an  uncertain,  date, 
is  "merely  the  legal  opinion  of  the  person 
who  drafted  the  petition."  The  court,  in 
that  case  made  a  remark  strikingly  applicable 
to  the  present  case.  It  said: 

"But  if.  in  any  case,  the  facts  necessary  to 
support  the  cause  of  action,  when  unalleged, 
wiir  be  eked  out  from  a  legal  conclusion  that  is 
alleged,  it  will  not  be  d<Hie  in  a  case  where  the 
facts  to  be  deduced  would  involve  moral  turpi- 
tude." 

In  the  case  at  bar  th^  would  Involve  a 
hl^  crime. 

Seventh.  That  pleadings  are  construed 
against  the  pleader. 

In  Brmux  Bri^e  Lnmber  Co.  t.  Hebert; 
121  La.  189,  46  South.  206,  the  court  said: 

"Pleadings  are  construed  against  the  pleader. 
The  pleader  is  presumed  to  have  made  his 
pleading  as  strong  as  he  could"  (citing  4  B.  of 
Pd.  746). 

In  ttte  Southern  B^iorter  Digest  vol.  4, 
vo.  Pleading,  i  34a,  the  rule  la  stated,  "A 
pleading  is  to  be  construed  most  stronsly 
against  the  pleader,"  and  In  support  of  this 
about  25  cases  are  cited. 

Eighth.  That  fraud  and  crime  are  not  to 
t>e  presumed,  but  that  the  contrary  ts  to  be 
assumed  until  positive  allegation  and  proof 
is  made  to  tbe  contrary. 

This  proposition  being  axiomatic  (Civil 
Code,  art  1848)  and  known  to  every  one, 
I  will  not  cite  authority  In  support  of  the 
proposition  in  Its  general  aspect  but  only 
In  its  application  to  wills. 

Coin-De  Lisle,  Donations  and  Testaments, 
art.  970,  O.  N.  No.  21,  says: 

"The  natural  presumpti<m  is  that  the  erasures 
are  the  work  of  the  testator,  even  when  tbe  will 
has  been  in  the  possession  of  a  third  per  sou, 
for  fraud  is  never  pFesumed." 
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&rjB8ilre8  are  presnmed  to  lULve  been  made 
by  the  teetatfo'.  FuzieivHermaxi,  Code  <3tI1 
Aimote,  art  070,  No.  57. 

TTjitll  those  T^o  wlsb  to  avail  thenu^Tes 
of  the  will  have  proved  the  contrary.  No.  68. 

So  mnch  for  tlie  exceptl(m  of  no  cause  of 
action.   I  paaa  now  to  tiie  qnestl<ni  of  the 
uncertainty  resnltlDg  fnnn  the  fact  that  the 
figure  "2"  In  the  date  line  Is  not  followed 
by  a  known  nnmeral,  bat  by  an  nnmeazdng 
scrawl.   Of  course,  If  the  court,  looUne  at 
this  scrawl,  can  come  to  the  condualon  that 
It  is  a  "6"  or  an        then  the  day  date  be- 
comes certain.  But  Justice  LAND  and  I  can- 
not  see  bow  this  scrawl,  resemUing  a  capital 
"G."  can  be  made  into  an  "0"  without  add- 
ing something  to  it,  nor  Into  a  "6"  without 
taking  away  somethlug  from  it,  and  we  do 
not  see  what  authority  the  court  has  to  do 
this.    By  a  wUl  being  written  the  Code 
means  that  It  shall  be  expressed  In  the  con- 
Tentlonal  letters  and  figures  for  putting 
thought  on  paper.   If  lines  are  made  which 
do  not  correspond  with  these  conveutloaal 
forms,  the  cou&«queace  Is  that  the  will  is 
not  written.   If  the  court  cannot  read  what 
is  on  the  paper,  but  must  guess  at  it,  then 
it  Is  not  readily  but  guesswork.   The  writ- 
ing may  be  bod,  but  It  must  not  be  so  bad 
as  to  be  illegible  or  onintelliglble  to  the  per- 
sons to  whom  under  the  law  appertains  the 
function  of  carrying  the  will  into  executl<». 
If  the  writing  is  not  legible  and  Intell^ble, 
the  wiU  is  ouU. 

If  the  court  cannot  know  by  an  inspection 
of  It  what  the  meaning  Is,  the  court  cannot 
call  upon  some  witness  for  this  Informa- 
tion ;  for  then  it  would  be  the  witness,  and 
not  the  writing,  that  would  be  expressing 
the  will  of  the  testator. 

Therefore,  in  this  case,  if  the  court  can, 
on  Inspection  of  this  scrawl  following  the 
numeral  2  in  the  date  line,  resembling  a 
O,  bnt  not  resembling  any  kuown  numeral, 
know  what  numeral  it  is,  then,  well  and 
good;  but  if  the  court  cannot  hare  this  In- 
formation from  the  will  Itself,  then  the  date 
Is  uncertain  and  the  will  Is  null;  for  this 
scrawl  was  evidently  Intended  by  the  tes- 
tatrix to  constitute  a  part  of  the  date. 

There  can  be  no  objection  to  the  court's 
bdng  assisted  by  experts  to  this  extent; 
tbat  experts  may  be  allowed  to  famish  in- 
dications whereby  the  court  may  be  enabled 
to  sec  what  it  might  not  be  able  to  see  with- 
out such  aid ;  but,  in  lost  analysis,  it  Is  the 
court  who  must  be  able  to  see,  and  all  the 
expert  can  be  alloved  to  do  la  to  asetet  the 
court  hi  seeing. 

Tbe  court  cannot.  In  place  of  what  it  can 
thus  see  after  having  received  all  Ihe  help 
the  experts  can  give,  accept  the  mere  state- 
ment of  the  expert  as  to  what.  In  the  opin- 
ion  of  the  expert,  the  scrawl  means,  for  then 
It  would  be  the  eipert,  and  not  the  writing, 
that  would  be  fui-nlshing  the  date. 
I  do  not  wlah  to  be  onderstood  as  saying 


that  e^ert  evldmce  cannot  be  admitted  on 
the  question  of  the  genuineness  vel  non  of 
tbe  wTltlne,  nor  that  tbe  experts  In  hand- 
writing  cannot  be  allowed  to  tarnish  the 
court  nlth  Indicia  derived  from  tbe  hand- 
writing of  the  testatrix  1^  which  tbe  court 
may  be  enabled  to  asoertaln  the  meaning  of 
this  scrawl-^hat  I  say  Is  that  if  after  all 
these  indicia  have  been  famished  to  the 
ooort,  the  court  is  not  enabled  by  flian  to 
be  pofdtive  as  to  the  meaning  of  this  scrawl, 
thai  the  scrawl  Is  meaningless;  that  the 
meaning  whl^  the  court  oumot  derive  from 
the  writing  cannot  be  derived  from  the 
month  of  an  expert. 

From  Ttoplong,  Donations  and  Testaments^ 
No.  1489: 

"We  said  a  while  ago  that  the  oDdBsitHis.  er- 

ors,  inadvertences,  may  be  supplied  or  rectified 
from  evidences  drawn  from  the  will  itself.  This 
is  fundamental  in  this  matter.  All  InferenceB 
comiag  from  the  outside  have  no  force;  nime 
are  admitted  hot  sach  as  ere  furnished  by  the  tes- 
tament in  its  context  'Ex  propriis  verbis  testa- 
meuti,'  says  Menochius,  'ez  verbis  scripliB  in 
tegtamento  non  extrinsecus.*  There  is  no  doc- 
trine more  certain  than  this ;  mow  more  aasful 
in  adhering  ta** 

To  allow  an  expert  to  point  oat  to  the 
court  signs  contained  In  the  will  itself  by 
whidi  .tlie  court  may  decipher  what  would 
otherwise  be  anlntelUgible  is  one  thing.  To 
allow  the  expert  to  teH  tbe  court  something 
which  he  says^  that  be  can  see,  but  whicOi 
he  cannot  enable  the  court  to  see  for  itself, 
is  quite  another  thing.  In  tbe  latter  case  U 
would  be  the  expert  who  would  be  dating  the 
will  and  not  the  court  who  would  be  read- 
ing the  writing.  From  the  brief  of  d^endr 
ants,  Z  take  this  striking  illustration: 

"Suppose  tbat,  instead  of  makine  a  capital 
'G'  after  the  figure  '2'  in  the  date  line  of  this 
dtKTument,  Miss  Lefort  had  made  a  capital  'X,' 
'Y,'  or  'Z.*  Would  it  be  permiBsible  for  an  ex- 
pert witness  to  testify  that  Miss  Lefort  in- 
tended to  make  the  figure  *6.'  or  some  other  fig- 
ure. Instead  o£  the  letter  'X,'  *Y.'  or  'Z*  appear- 
ing on  the  instrument?  Bvidently,  no." 

So  that,  I  reiteat,  if  from  Indicia  which 
the  expert  furnishes  to  the  court  the  court 
is  enabled  to  see  for  itself  Oat  this  capital 
"G"  la  a  "6,"  well  and  good.  But  if  the  court 
cannot  see  it  for  itself  the  expert  cannot 
be  allowed  to  testify  that  he  can  see  It,  and 
that  it  la  the  figure  "6."  He  can  no  more  be 
allowed  to  do  this  hi  a  case  where  the  scrawl 
bears  some  resemblance  to  the  figure  **6"tban 
he  could  be  allowed  to  do  it  In  a  case  where 
it  bore  none,  as  if  the  scrawl  rraembled  more 
an  "X,"  a  "T,"  or  "Z"  than  it  did  a  "O.*' 

Coln-De  Lisle,  Dmations  and  Testaments, 
art.  970,  No.  16.  dtlng  a  list  of  authorities, 
says: 

"An  olographic  testament  will  be  valid  al- 
though contaming  abbreviations  and  ciphers. 
Ciphers  are  conventional  characters  which  have, 
like  letters,  a  meaning  of  their  own  and  known 
to  everybody;  and  abbreviations  composed  of 
characters  in  common  use  are,  as  a  general 
thing,  easily  nnderstood ;  for  we  do  not  mean 
to  speak  of  hieroglyphics,  or  of  shorthand  signs, 
of  which  the  value  is  uncertain,  and  wblcb 
would  require  a  translatian.*' 
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In  the  SoccessltHi  of  Stewart,  Bl  La.  Ann, 
1653,  26  South.  460,  It  Is  not  clear  firom  the 
statement  of  the  case  whether  the  conrt 
based  Its  Judgment  upon  what  the  expert, 
Mr.  Holae,  had  said  as  to  what  one  of  the 
flgores  hi  the  date  was,  cr  based  It  upon 
the  Indicia  whldi  Qie  expert  was  able  to 
furnish,  upon  which  he  hlms^f  based  his 
<^lnlon,  and  upon  whidi  the  court,  Judging 
lor  Itself,  was  enabled  to  oome  to  a  conclu-> 
idon.  At  aU  events,  the  case  Is  not  autbor- 
itatlre  In  the  inreeent  discnsslon,  since  the 
testimony  was  not  objected  to,  and  the  court 
was  not  called  upon  to  mle  upon  its  admls- 
siblUty,  and  did  not  do  bo,  hnt,  at  best,  Am- 
ply considered  It  after  it  bad  been  admitted 
without  obJectl(»i. 

To  me  the  propoBttlon  appears  to  be  a 
plain  one,  that  If  the  court  cannot  see  for 
Itself  the  meaning  of  a  scrawl,  but  accepts 
what  the  expert  oat  of  the  profundity  of 
bis  occult  knowledge  says  It  is,  nothing  is 
to  prevent  the  expert  from  palming  ofE  upon 
the  court  any  cock  and  bull  story  that  may 
strike  his  fancy  as  being  the  meaning  of  the 
vUh  For  if  one  scrawl  may  be  thus  blindly 
accepted  on  trust,  so  may  auother;  and  If 
a  short,  so  a  long;  If  a  figure  essential  to 
a  date,  sn  a  word,  or  a  sentence,  a  paragraph 
or  a  page,  or,  In  fact,  the  whole  will,  like  a 
pig  in  a  poke.  The  dividing  line  Is  not  In 
the  quantity  of  the  testimony  that  may  be 
thus  given,  but  in  the  kind.  If  the  expert 
may  be  allowed  to  tell  the  court  that  a 
scrawl,  which  Is  a  capital  "G"  If  anything, 
Is  the  figure  "6,"  so  he  may  tell  the  court 
that  another  scrawl  means  "John  Smith," 
and  another  means  "all  the  property  of  the 
testator" ;  in  other  words,  if  he  may  out  of 
the  Informal,  meaningless  lines  furnished 
by  the  will  make  out  a  "6,"  so  he  may  out 
of  the  other  Informal,  meaningless  lines 
make  out  the  whole  wllL  The  Idea  of  the 
testator  would  not,  then,  have  been  convey- 
ed simply  through  the  medium  of  the  writ- 
ing, as  the  law  contemplates  and  sacramen- 
tally  requires,  but  through  the  medium  of 
the  expert  Ont  of  his  mouth  will  the  tes- 
tam«it  have  come,  not  ont  of  the  point  of  the 
pen  of  the  testator. 

There  Is  nothing  opposed  to  my  present 
contention  In  the  several  cases  cited  In  the 
majority  opinion,  saving  alone  that  In  the 
Succesalaa  of  Stewart  It  Is  possible  that  such 
testimony  was  cmisldered,  it  having  been 
admitted  In  evidence  without  objection.  I 
proceed  to  review  the  cases  cited  In  the  ma- 
jority (pinion.  They  are:  Succession  of 
Oalnea,  38  La.  Ann.  123 ;  Flicque  &  Le  Bean 
V.  Labranche,  8  La.  559 ;  Sophie  v.  Duplessls, 
2  La.  Ann.  726;  Anbert  v.  Anbert,  6  La. 
Ann.  104 ;  Pena  v.  New  Orleans,  13  La.  Ann. 
86,  71  Am.  Dec.  606;  Fox  t.  Succes^n  of 
McUoDOgh,  IS  lA.  Ann.  419;  Succeeadon  of 
Stewart,  51  La.  Ann.  1553,  26  South.  460; 
Tlcknor  t.  Calbourn  29  La.  Ann.  279;  Suc- 
cession of  Leonard,  21  La.  Ann.  624;  Sac- 
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cession  of  Morvant,  45  Tm,  Ann,  212, 12  South. 
349;  Snccessltm  of  Roth,  31  La.  Ann.  315; 
and  Succession  of  Clark,  11  La.  Ann.  124. 

In  Succeaslon  of  Oalnes,  38  La.  Ann.  123, 
the  qnestlon  wai  as  to  the  goiulnenesa  of 
the  ixTlting,  not  aa  to  Its  meaning. 

So  it  was  In  Pllcqne  t.  Labranche,  9  La. 
569,  which  was  a  suit  on  a  promlsaory  note. 

In  S<^hle  T.  Duplessls,  2  La.  Ann.  726,  no 
qneation  arose,  except  as  to  whether  the  will 
was  In  proper  fwrn. 

Aubo-t  T.  Anbert,  6  La.  Ann.  104,  has  no 
application  whatever,  and  waa  evldoitly 
dted  In  error. 

In  Pena  t.  New  Orleans,  13  La.  Ann.  86,  Tl 
Am.  Dea  606,  the  question  waa  simply  aa  to 
the  genuineness  of  the  wllL 

In  Fox  V.  Succession,  of  McDonogh,  18  La. 
Ann.  419,  the  queetl<m  was  one  simply  of 
forgery  vel  non. 

Tlcknor  v.  Calhoun,  29  La.  Ann.  279,  In- 
volved nothing  but  the  genuineness  of  the 
signature  to  a  pnoolse  to  pay  money. 

And  so  in  Sncoesston  of  Letmard,  21  La. 
Ann.  624. 

And  so  Succession  of  Morvant,  45  La.  Ann. 
212, 12  South.  349,  involved  only  the  questl<»i 
of  the  genuineness  of  the  wUL 

And  so  In  Succession  of  Roth,  31  La.  Ann. 
315. , 

Succession  d  Clark,  11  La.  Ann.  124,  and 
what  was  practically  the  same  case  appear- 
ing under  the  title  of  Fuentes  t.  Galues,  25 
La.  Ann.  86,  Involved  only  the  sufficiency  of 
the  proof  of  a  lost  will. 

III.  On  the  question  of  whether  the  "1913" 
is  In  the  handwriting  of  the  testatrix,  or  the 
"08,"  I  do  not  know  that  I  have  a  positive 
opinion.  There  are  some  general  considera- 
tions, however,  which  suggest  themselves  to 
me,  and  which  it  mi^t  be  well  that  I  men- 
tion here. 

In  the  first  place,  if  It  be  true,  as  contend- 
ed by  learned  counsel  for  plalntltfa  In  the 
extract  transcribed'  hereinabove  from  their 
brief,  that  the  testatrix  discovered  the  alters 
atlon  of  the  original  date  of  the  will,  and 
that  she  added  the  second  "1913"  for  the 
purpose  of  cOTrecUng  this  alteration  and 
making  the  date  certain,  then,  I  say,  she  Call- 
ed of  her  purpose ;  and  the  will  Is  nulL 

The  law  in  that  regard  is  well  settled  In 
France,  and  would  have  to  be  adopted  under 
our  Code  for  the  same  reasons  whidi  were 
there  fbnnd  to  be  conclusive.  I  wlU  not 
dw^l  at  length  np<m  them,  bat  will  content 
myself  with  some  extracts  from  Coln-De  Lisle 
on  Donatlmis  &  Testaments,  art  970: 

"No.  11.  The  win  muBt  be  written  by  the  hand 
of  the  testator  in  its  entirety,  and  would  be 
null  if  It  cootajaed  stHue  words  of  another's 
hand,  even  although  these  words  should  not  affect 
the  meaning  of  the  win.  •  •  •  This  juris- 
prudence is  strict,  but  it  is  In  ccmformity  with 
the  law.   •   •  • 

"No.  12.  It  1«  the  same  when  the  will  contains 
marginal  notes  and  cross-references  by  a  strange 
hand,  if  they  have  been  approved  by  the  testator 
eitlur  expressly  or  tacitly,  as  U  he  has  tdoasd 
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and  semled  the  viU  after  these  mandnal  notes 
bad  been  made.  He  knew  that  his  vfll  could  b« 
valid  only  in  ease  It  was  oitirely  written  by  him, 
Conseqnently,  in  preserving  a  writing  partly 
in  a  strange  hand,  he  knew  thai  the  document 
was  not  a  legal  expression  ot  last  will,  and, 
legally  speaking,  he  could  not  have  intended  that 
it  should  be  regarded  as  such. 

"No.  13.  But  the  additions  by  a  strange  hand 
which  form  no  part  of  the  will  would  not  vitiate 
it;  otherwise,  any  third  person  into  whose  pos- 
session the  will  should  come  might  destn>}'  its 
validity  by  interlining  something  in  it.  How- 
ever, this  woald  be  true  only  in  case  these  ad- 
ditions  did  not  come  to  the  knowledge  ct  the 
testator." 

In  the  case  at  bar  the  learned  counsel  say 
that  the  date  inserted  by  a  strange  hand  did 
come  to  the  knowledge  of  the  testatrix. 

In  the  second  place,  it  strikes  me  that  this 
theory  of  some  stranger  having  changed  the 
date  of  a  will  which,  so  far  as  appears,  never 
left  the  custody  of  the  testatrix ;  and  that  he 
or  she  did  so  in  the  hope  that  the  testatrix 
would  not  discover  the  alteration;  and  that 
the  testatrix,  when  she  did  discover  it,  made 
no  mention  of  the  fact  to  anybody,  and,  in- 
stead of  making  a  new  will,  or  even  drawing 
a  line  across  the  altered  date,  simply  content- 
ed herself  with  adding  new  figures  on  the 
side  of  the  alterations — is  built  upon  the  pur- 
est surmise  and  Is  far-fetched  in  the  extreme. 

The  much  greater  probability,  to  my  mind, 
is  that  the  testatrix  superimposed  this  "08" 
herself. 

If  any  conjectures  are  to  be  indulged  In, 
why  not  the  one  that  perhaps  she  thought 
that  the  will  earlier  in  date  would  prevail, 
and  that  she  made  this  alteration  In  order 
that  this  last  will  should  prevail  over  the 

ant 

This  would  leave  the  second  "1913"  unex- 
plained; but  the  latter  "1913"  does  not  ap- 
pear to  me  to  be  In  her  handwriting. 

Another  point  upon  which  I  cannot  agree 
with  the  majority  opinion  Is  as  to  the  Inter- 
pretaUon  of  the  following  clause: 

**I  beqneath  to  the  priest  of  this  church  the 
sum  of  two  thousand  dollars  and  I  appoint  him 
executor  of  thb  will  without  bcmd." 

Father  Tralnor  was  "the  priest  of  this 
chnrch"  at  the  time  of  the  making  of  the  will, 
and  Father  Rousseau  was  "the  priest  of  this 
churdi"  at  the  time  of  the  death  of  the  tes- 
tatrix. To  which  <me  of  these  two  has  this 
clause  reference? 

An  express  article  of  the  Code  covers  the 
point  Articles  1721  and  1722  of  the  Code 
provide: 

"Art  1721.  A  dimoeiticMi,  couched  hi  the  fu- 
ture tense,  r^ers  to  the  time  of  the  death  of  the 
testator. 

"Art  1722.  A  disposition,  the  terms  of  which 
express  no  time,  neither  past  nor  future,  refers 
to  tiie  time  of  making  the  will." 

The  said  clause  "expresses  no  time,  past  or 
future,"  therefore  it  "refers  to  the  time  of 
the  making  of  the  will." 

There  is  no  getting  out  of  this,  unless  plain 
Ekigllsh  has  lost  its  meaning,  or  the  Code  Its 
authoritj. 

This  article  1722  was  adopted  for  the  very 
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purpose  of  settling  the  question  of  whether  a 
clause  like  this  one  "^pressing  no  time,  past 
or  future,"  refers  "to  the  time  of  the  making 
of  the  will,"  or  "to  the  time  of  the  death  of 
the  testator."  The  court  should  not  ignore 
It,  as  the  majority  opinl<»i  has  dtxie. 

The  argumwtatlon  on  this  point  in  the  ma- 
jority opinim  could  be  met  by  counter  argn- 
meutatlon ;  but  of  what  use  is  argumentation 
in  the  presence  of  an  express  statute,  plainly 
worded,  which  has  be^  passed  for  the  very 
pnrpose  of  settling  the  qnestlMi. 

In  dissenting,  I  base  myself  midnly  im  the 
r^usal  to  Bnatain  the  AzoeptloiL  of  no  cause 
of  action. 

On  Petition  for  Behearing. 

CliAIBORNB,  Jndge  ad  hoc.  In  their  ap- 
plication for  a  rehearing  the  defendants 
charge,  with  much  vehemence,  that  they  had 
filed  an  exception  of  no  cause  of  action,  ttiat 
they  were  entitled  to  a  Judgment  upon  It  and 
that  we  foiled  to  pass  upon  it  We  were  un- 
der the  impression  that  we  had  dcaie  so ;  for, 
whUe  we  expressed  the  opinion  that  after  the 
defendants  had  caused  the  case  to  be  fixed 
upon  the  merits,  and  after  they  had  gone  In- 
to the  trial  of  the  case  upon  the  merits  It 
was  too  late  for  them  to  ask  for  a  separate 
Judgment  upon  the  exception,  we  passed  upon 
it,  and  expressly  stated  that  we  thought  the 
petition  did  set  forth  a  cause  of  action,  and 
that  the  Judge  a  quo  was  right  In  overruling 
the  exception.  If  the  defendants  mean  that 
we  did  not  give  sufllclent  reasons  for  our 
conclusion,  we  thought  we  had  done  so  In  dis- 
posing of  the  case  on  the  merits.  But  they 
are  not  wanting,  and  we  shall  add  them  to 
the  reasons  already  given. 

Defendants  pitch  their  case  upon  the  propo- 
sition set  forth  on  page  31  of  thetr  brief  tor 
a  rehearing  in  these  words: 

"Hence  the  only  question  presented  by  the 
exception  of  no  cause  of  action  is  this:  Must 
the  olographic  testament  apeak  for  itself  and 
express  its  date  with  certainty  and  precision  up- 
on its  face,  or  ma^  an  uncertainty  or  doubt  as  to 
the  date,  appeanng  on  the  face  of  the  instru- 
ment, be  removed  by  testimony  as  to  when  the 
document  was  or  must  have  been  written?" 

We  are  all  agreed  upon  .the  proposition  that 
an  uncertain  date  Is  equivalent  to  no  date, 
and  that  a  document  with  no  date,  or  with 
an  uncertain  date,  cannot  be  a  valid  will. 
But  the  question  at  once  arises,  What  is  an 
uncertain  date? 

There  is  a  physical  difference  between  a 
document  without  a  date  and  one  with  an 
uncertain  date.  There  is  a  legal  differenc-e 
between  sullying  a  mlssii^  date,  or  any 
part  of  it,  by  facta  outside  of  the  will, 'and 
establishing  certainty  concerning  an  ambigu- 
ity or  uncertainty  or  doubt  In  an  existing 
date.  The  former  cannot  be  done,  because 
it  is  of  the  essence  of  the  validity  of  a  will 
that'lt  be  dated  "by  the  hand  of  the  testator" 
(C.  G.  1588  [1581]),  and  It  cannot  be  "dated" 
In  any  other  way.  But  there  Is  no  law  that 
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prerenta  tbe  oonrti  from  taearlut  'tesdmony 
and  entertaining  eridence  to  throw  light  npon 
an  obscure  date,  and  remove  all  doubt,  un- 
certainty, or  ambiguity  concerning  It  'Rea- 
son dlctatea  it,  and  Justice  demands  it.  in 
order  that  the  ri|^t  accorded  by  law  to  make 
a  will  shall  be  protected,  and  not  defeated 
by  tedmlcalitlea.  Any  eTldence,  recognised 
by  law  and  not  express^  prohibited  by  stat- 
ute, calculated  to  convlnoe  the  court  and  es- 
tabliah  the  ^certainty  <tf  tbe  date,  should  be 
admitted  and  heard.  The  whole  onostlon  re- 
solves itself  into  a  matter  of  pnxtf.  If  ttie 
uncertain  date  can  be  made  certain  by  other 
parts  of  the  will  or  by  any  other  means,  St 
ceasea  to  be  uncertain  and  becomes  certain 
and  valid.  **Id  certnm  est  Quod  oertum  reddt 
poteaL"  If  the  evidence  fiilla  in  its  object, 
and  the  date  remains  uncertain,  then  the 
document  wants  tbe  requlaltea  of  the  law.  and 
it  is  not  a  will.  An  uncertain  date  Is  there- 
fore a  date  which  cannot  be  made  certain. 
The  Code  provides  (C.  O.  1714  [1707]  to  1716 
[1709])  that  In  case  of  an  ambiguity  or  obscur- 
ity In  the  description  of  a  legatee,  or  in  the  in- 
tention of  tbe  testator,  or  in  the  object  be- 
queathed, testimony  shall  be  heard  to  remove 
the  ambiguity  and  establish  certainty  In  the 
name  of  the  legatee,  tbe  thing  bequeathed,  or 
tbe  Intention,  in  order  that  the  will  of  the  de- 
ceased shall  be  executed.  Why  should  not  an 
uncertainty  in  the  date  of  a  will  t>e  cwrected 
by  *the  same  reason  and  by  the  same  evi- 
dence? We  believe  that  such  a  course  is 
authorized  by  the  opinions  In  the  Successions 
of  McDonogb,  18  La.  Ann.  419,  and  Gaines, 
38  La.  'Ann.  123,  and  other  authorities  quoted 
In  our  original  t^inlon.  Those  decisions  sub- 
mit all  wills  attacked  for  nulUty  to  all  such 
proof  as  prevail  In  all  contested  facts  or  cases. 
It  is  an  elementary  rule  of  evidence  that  a 
writing  in  which  there  Is  no  ambiguity  can- 
not be  Interpreted  by  parol ;  but  that  an  ambi- 
guity in  any  of  its  parts,  as  to  names,  identity 
of  parties,  meaning  of  words,  quantity,  extent, 
or  nature  of  thing  sold  or  leased,  considera- 
tion, value,  may  be  removed  by  any  evidence 
known  to  the  law.  1  H.  D.  va  Eivldence, 
XV  (3). 

We  have  examined  many  French  commen- 
tators on  article  970  of  the  Code  Napoleon, 
and  we  do  not  understand  that  they  conflict 
with  our  views  on  the  question  of  elucidation 
of  uncertainties  in  the  date  of  wills.  Of 
course  the  date,  as  well  as  the  dispositions, 
of  the  will  must  appear  from  the  wllL  "Ex 
IpBomet  testnmento  non  aliunde,  non  extrln- 
secns."  But  they  agree  that  an  erroneous 
or  an  uncertain  date,  like  ambiguities  in  dis- 
positions, may  be  corrected  or  made  certain 
by  other  parts  of  the  will,  or  by  refutations 
and  circumstances  appearing  upon  the  face 
of  ttie  will,  which  may  he  corroborated  by 
other  facts  and  drcnmstances  outside  of  the 
will. 

According  to  them,  a  will  may  be  dated  on 
the  anniversary  ot  any  religious,  matrimoni- 


al, or  family  event,  tb»  date  of  which  may  be 
ascertained  by  extraneous  evidence;  such 
as  the  annlversa^  of  the  birth  of  WasUng- 
ton,  Easter  Sunday,  anniversary  of  tlw  mar- 
riage of  tbe  testatw,  or  of  the  Urth  of  his 
diHd.  7  Anbry  ft  Bau«  p.  103,  Na  2;  10 
Baudry-Lacantinerle,  p.  61,  Noe.  UtSS,  19&1 ; 
21  Demol.  (4  Don.  et  Test.)  Na  88,  p.  77;  9 
Duranton,  p.  29,  No.  30 ;  16  Dalloa,  de 
Leg.  p.  757,  Nos.  2654,  1^  6;  Fuziv-Hemian 
on  a  N.  970,  p.  666,  Nos.  U6, 117;  1  Grenler, 
Na  228  bis.  p.  486;  18  Laurent,  Nos.  194. 
109;  88  MerUn,  Rep.  p.  852;  5  TonlUer,  Nol 
365,  p.  842  ;  3  Troplong,  p.  46,  Noi  1482. 

They  go  further  and  say  that  a  correct  date 
may  be  substituted  for  a  wrong  date  written 
upon  the  will,  when  It  Is  the  result  of  an  er- 
ror shown  by  the  language  of  the  will  which 
may  be  conroborated  by  proof  outside  ot  the 
will. 

We  read  in  10  Baudry,  p.  61. 1 1997: 

"Whenever  tbe  material  conditions  of  the  tes- 
tament or  its  dedaradon  fnruldi  elements  suffi- 
cient to  rectif;  or  complete  tbe  date  that  Is  up- 
on it,  courts  may  fortify  and  corroborate  them 
by  facta  or  documents  taken  outside  of  the  will. 
Authors  aod  decisions  agree  to  acknowledi^ 
this"— qnotiDg  7  AuImt  &  Rao,  p.  104.  |  668 ; 
21  DemoL  (4  Don.  et  Test)  No.  86,  pp.  79,  SO. 
90,  93.  98 :  13  Laurent,  No.  199.  and  the  au- 
thors quoted  in  Fuzler-Herman  <m  article  970, 
Nob.  233,  234,  and  278.  and  decisions  of  the 
Court  of  Cassation.  See.  also,  same  Baudry, 
p.  77,  i  1999. 

To  whifdi  ve  desire  to  add  flie  following: 
6  Toulliw,  Na  86%  pp.  888,  885  ;  9  Dnran- 
tm,  35,  36,  39  ;  88  Merlin*  Rfift.  va  Testa- 
ment, I II,  p.  1,  art.  6,  note  10,  pp.  856,  aUS; 
16  DalloE,  R^.  Leg.  p.  760,  Na  2664  and 
note  1,  Na  2668  and  note  B,  Na  2690  and 
note  Nos.  26A2,  2693. 

In  21  Demotombe.  p.  90,  f  98: 
"Much  more!  nothing  would  prevent  the  judg- 
es from  having  recourse  to  the  proof  drawn  out- 
side of  the  will,  in  order  to  determine  the  true 
meaning  of  the  statements  which  would  go  to 
rectify  the  date.  This  rectificntion,  indeed, 
would  not  cease  to  result  from  the  Intrinsic 
Btntements  of  tbe  will,  since  the  extrinsic  facta 
would  have  been  appreciated  onl;  with  Uie  ob- 
ject of  clearing  up  the  statements  themselres." 

And  on  page  32,  f  87,  of  the  same  author: 
"Our  conclusion  is  very  exact,  in  so  far  as 
it  expresses  tliis  idea  that  it  is  the  testament 
alone  which  can  create  the  dispositions,  and  that 
it  is  always  within  tbe  testament  that  the  sub- 
stance must  be  found.  But  our  codcIusIod 
would  become,  on  the  contrarj,  altogether  false, 
if  any  one  pretended  to  deduce  from  it  that  it  is 
not  allowed  to  have  recourse  to  any  extrinsic 
proof  in  order  to  interpret  tbe  dispoBitions:  and 
to  di-aw  out  more  clearly  from  tbe  obscure  terms 
of  tbe  testament  the  clauses  in  which  the  sub- 
stance is  confined." 

22  Demolombe,  p.  217,  S  253: 

"Testimoniiil  proof  and  presumptions  are.  on 
the  contrary,  according  to  us,  admissible  to  es- 
tiblish  by  whom  the  erasure  or  cancellations 
have  been  made,  because  there  Is  no  questifw 
of  establishing  a  legal  mode  of  revocation ;  we 
are  then  in  presence  of  a  fact,  and  It  is  in  the 
search  of  that  fact  and  of  the  circumstances 
which  may  furnish  the  explanation  of  it,  that  the 
judges  have  to  provide  lor,"  etc.  10  Baudry 
Lacantinerie^  Na  2787,  p.  SSG;  14  Laurent,  i 
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242,  n.  267;  2  Dalloz,  Oodee  Ann.  on  article  O. 
N.  ifee,  p.  758.  Nos.  218,  223,  22a 

2  Fuzier-Hermaa,  p.  668,  No.  278: 
"In  order  to  rectify  a  false  date,  the  judges 
may.  nererthelesa,  in  the  same  manner  as  to 
establish  that  it  is  false,  corroborate  the  proofs 
drawn  from  the  testament  facta  aztrlnaic 
from  the  act  by  considering  their  relations  to  the 
testament  and  as  a  means  of  appreciating  their 
beaiiog.  In  other  words,  the  Indications,  al^ 
ready  conclusiTe  by  themselves,  furnished  by  the 
testament  can  alwnyFi  be  completed  by  other 
docnments."  Authorities. 

No.  2T9: 

■Thus,  in  case  there  is  doubt  concerning  the 
true  dat»  of  an  olographic  will,  the  judges  may, 
in  order  to  determine  the  date,  take  Into  con- 
aideratioD  docnmeats  taken  outside  of  the  testa- 
ment itself;  such,  for  example,  as  an  act  of 
■uperscription  written  upon  the  envelope  of  the 
will,  although  such  an  act  is  foreign  to  the 
legal  form  of  olographic  testamentB."  Au- 
thorities. 

In  la  Dalloz  Rep.  de  J^cg.  p.  760,  No.  2664, 
we  read: 

"We  shall  see  further  on  (Nos.  2682  et  seg.) 
what  courts  can  do  to  rectify  a  false  date.  If 
instead  of  a  false  date,  the  case  is  one  of  ii  doubt- 
ful date,  for  instance  by  reason  of  the  bad 
handwriting  of  the  testator,  the  judges  should  be 
^ided  first  by  an  examination  of  the  act  by 
itself,  by  invoking  in  cnse  of  necessity,  the  ex- 
perience of  experts.  They  are  not  forbidden  to 
add  to  this  verification  the  assistance  of  the  ex- 
tenal  circumstances  which  might  asnst  them  to 
fix  the  veritable  date." 

Note  1  to  this  section  contains  the  reasons 
for  judgment  In  a  case  reported  in  24  Jour- 
nal du  Palias  a831-lS32)  p.  1646,  entttled 
Corras  v.  Frouin,  tbe  court  said: 

"ConsldeTing  that  this  testammt,  registered 
at  Blaze  on  January  20,  1811,  the  oriffaial  of 

which  was  placed  under  the  eyes  of  the  court, 
has  been  entirely  written,  dated,  and  signed  l>y 
the  hand  of  the  testatrix:  that  therefore,  and 
on  this  flrst  propo8iti<m,  there  can  be  no  cause 
to  declare  it  null  for  a  pretended  alwence  of 
dr-te:  considering  that  the  only  difficulty  which 
In  raised  relative  to  the  veritable  date  ol  said 
testament  consists  in  that,  according  to  Mr. 
find  Miss  CtHras,  it  is  dated  March  5,  1811, 
■while  according  to  Mr.  Frouin,  it  is  dated  May 
5th  of  said  year;  considering,  in  relation  to  this 
didiculty,  that  by  an  inspection  of  the  will  in 
question  there  can  be  no  doubt  that  it  is  dated 
Slay  5.  1811.  and  not  of  March  5th:  that  the 
letter  'I'  which  terminates  the  word  which  in- 
dicates the  month  of  Mav.  altboueh  It  is  pre- 
ceded Immediately  by  an  lU-^rmed  letter  which 
may  as  well  be  taken  for  an  *I'  as  for  an  'B,' 
docji  not  prevent  recognizinft:  that  the  act  Is  dat- 
ed in  the  month  of  May.  and  not  in  the  month  of 
March,  1811;  considering  that  what  complete- 
ly operates  a  conviction  in  this  r^rd,  is  that 
the  act  of  superscription  which  exists  on  the 
paper  whidi  has  served  as  a  cover  to  said  testa- 
ment, which  act  Is  also  entirely  written,  dated, 
and  signed  by  the  hand  of  the  testator,  contains, 
in  very  legible  writing,  the  date  of  May  5,  ISll, 
and  that  we  cannot  read  in  it  that  of  March  5th; 
tliat  in  truth,  the  above-mentioned  euperscrip- 
tion  is  altogether  oatside  of  the  rules  prescribed 
law  concerning  the  form  of  olographic  testa- 
ments, but  that,  the  case  being  solely  to  arrive 
at  a  thorough  knowledge  of  the  date  of  such  a 
testament,  the  existence  of  an  act  of  superscrip- 
tion, waeh  aa  the  tne  which  is  produced  io  this 
case,  cannot  be  other  than  of  the  greatest  inSu- 
ence,  at  least  in  this  sense  that  said  net  must 
necessarily  serve  to  read  and  to  fix  with  precis- 
sion  the  veritaUe  date  of  the  testament  to  wliich 
It  refers— froD  all  of  which  it  evideotly  Col- 
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lows  that  the  ol<»raphic  will  of  M.  D.  most  have 
all  its  effect  in  »vor  of  Pierre  EVonin.  her  uui- 
versal  legatee,  as  bdng  of  May  5,  ISll.** 

Sec.  2668: 

"It  is  also  lu  pursuance  of  this  principle  tliat 
it  is  allowed  to  take  a  time  more  or  less  long  to 
make  a  testament  that  it  lias  been  decided  that 
an  olographic  testament  is  valid,  although  the 
date  was  not  affixed  by  the  testator  at  the  same 
moment  as  the  making  of  the  will,  and  that, 
after  a  first  date  erased  there  is  found  a  pos- 
terior date." 

Where  a  testament  was  dated  thus:  "Made 
in  Bordeaux  this  May  20,  1818,  I  say  1829," 
the  testament  was  held  dated  "1828,"  because 
the  will  gave  the  testator's  age,  and  because: 

"Hence  it  follows  that  the  indication  of  the 
year  *181^  ia  rectified  by  the  will  itself,  but  that 
the  testator  has  removed  all  doubts  by  these 
expressions:  'I  say  1829,'  following  the  indica- 
tion of  the  year  181&''  Same  Dallos,  p.  TtIS, 
No.  2R90.  note  2. 

A  familiar  example  given  by  all  French 
authors  by  which  a  date  may  be  ascertained 
are  the  dates  of  the  stamped  paper  vpon 
which  the  testament  has  been  written,  estab- 
lished by  the  water  lines  on  the  paper. 

It  does  not  follow  that  because  a  date 
has  been  overcharged  or  surcharged,  or  other 
figures  superimposed  upon  it,  it  destroys  the 
date,  or  makes  it  fatally  uncertain. 

The  law  in  relation  to  overcharge  and  era- 
sures Is  the  same.  10  Baudry,  f  1910,  p.  — . 
"Overcharges  written  by  the  testator  are  ral-' 
Id."   7  Aubry,  p.  105,  |  668. 

10  Dalloz  puts  it  thna,  In  same  volume,  p. 
769,  No.  2661: 

*^ould  the  date  become  nncertain  by  the 
mere  fact  that  it  would  present  surcharges? 
Surcharges,  in  the  date,  would  annul  a  notarial 
tcRtament;  but  it  is  not  the  case  with  olographic 
testaments,  concerning  which  we  must  admit  a 
distinction.  If  the  date  is  surdiarged  in  such 
a  manner  as  to  Indicate  two  different  days,  two 
different  years,  so  that  we  cannot  see  what  is 
the  veritable  date,  the  uncertainty  will  carry 
with  it  the  nullity  of  the  will.  If  the  surcharge 
permits  one  to  read  distinctly  the  date  surcharg- 
ed, the  act  must,  according  to  us,  remain  valid?* 
Authorities. 

See,  also,  10  Baudry-Tvacantinerie,  p.  52, 
No.  1936,  p.  362,  No.  1960  ;  21  Demol.  (4  Don. 
et  Test.)  Nos.  86,  131,  139  ;  6  Toull.  No.  867, 
p.  342 ;  13  Laurent.  {  190.  p.  202  ;  9  Dona- 
tion Nos.  28,  29,  37-3.  Trap-  No.  1474-1482; 
33  Merlin,  p.  366,  No.  IX ;  1  Grenler  on  Do^ 
nations,  p.  601.  Na  228  (Sept)  228  his.  p.  486. 

We  think  we  have  suffidently  shown  that 
the  nnllity  of  the  will  of  the  deceased  did  not 
result  from  the  possible  uncertainty  of  the 
date  of  the  will  propounded,  but  that  the 
date  could  be  made  certain  in  the  manner  we 
have  indicated  hereinabove.  It  follows  that 
the  exception  of  no  cause  of  action  filed  by 
the  defendants  was  not  well  founded  in  law, 
and  was  properly  overruled. 

In  line  with  all  these  authorities  we  con- 
sulted and  examined  the  will  before  us.  We 
noticed  the  lines  drawn  acro^  the  paper  up- 
on which  it  was  written  which  a  wit- 
ness swore  had  been  drawn  by  her  subse- 
quent to  1908;  we  gave  due  weight  to  the 
date  "1913,"  written  by  the  tesUtrlx  upon 
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the  envelope  ctmtalnlng  faer  will;  we  read 
the  enunciations  contained  in  the  wUl  Itself 
and  the  testimony  corroborating  them;  we 
studied  the  figures  composing  the  dates,  and 
the  testimony  of  the  expert  in  relation  there- 
tOs  and  then  formed  our  own  conclusions  in 
accordance  with  what  we  bellered  was  the 
law  and  the  evidence  in  the  case. 

We  are  Batisfled  that  the  flgnre  in  the 
right  of  the  flgnre  "2"  Is  a  "6"  and  not  a  "O," 
because  perstms  are  presumed  to  use  nmner< 
als  and  not  letters  In  completing  a  date,  and 
that  the  figure  Is  really  a  "6." 

Oar  observation  has  led  us  to  conclude 
with  the  expert  that  the  figures  "08"  were  su- 
perimposed upon  the  figures  "13."  If  we  as- 
sume, with  the  plalntUfs,  that  they  were  so 
over^arged  by  the  hand  of  another,  they 
must  be  considered  aa  not  written.  If,  as 
argued  by  the  d^endants,  they  were  written 
by  the  testatrix,  then  they  must  be  consid- 
ered as  erasures.  Aa  audi,  tbey  have  not 
been  approved  by  the  testatrix,  and  they 
must  be  considered  as  not  made.  C  G.  1689 
a582).  This  leaves  the  figures  "18"  under 
them  in  full  force  and  effect. 

Bat  if  we  are  mistaken  in  ttiese  cmdn- 
sloos,  and  if  the  sordiarge  still  leaves  the 
year  of  the  date  uncertain  as  to  which  was 
written  first  or  last,  or  which  was  surcharg- 
ed, then  the  figures  "191B."  whicb  we  believe 
to  be  in  the  handwrittng  of  the  deceased. 
Immediately  following,  remove  the  Tmoertaln- 
ty  and  fix  the  date  as  of  that  year.  A  testa- 
ment is  a  law  unto  the  courts,  and  their 
duty  is  to  Interpret  it  in  the  sense  in  which 
it  can  have  effect,  rather  than  in  that  In 
wbldi  it  can  have  none,  a  G.  1713  (17O0). 

An  examination  of  the  brief  on  behalf  of 
the  heirs  of  Bev.  James  H.  Txalnor  has  not 
changed  our  opinion  In  respect  to  his  claims. 
We  do  not  tUnk  that  this  case  comes  under 
the  operation  of  artlde  1673  (1S66)  O.  C. 
quoted  by  his  learned  counsel.  By  applying 
the  provisions  of  article  C.  C.  1721  (171^  to 
the  will,  we  Indicated  that  we  did  not  think 
that  article  C.  C.  1722  (1715)  governed  the 
case  as  he  argued. 

For  these  reasons,  the  rehearing  la  rinsed. 


(188  La.) 

No.  20377. 

SANDER  et  aL  V.  NEW  ORLEANS  &  N.  E. 
R.  CO.  et  al. 

(Supreme  Goort  of  Louisiana.    Feb.  21.  1916. 
Rehearing  Denied  March  20, 1016.) 

(ByUalus  hy  the  Court.) 

JuDOUBRT  ^»570(1,  11)  — Conclusiveness— 
JuDOiiENTs  Conclusive— Dismissal. 

Res  judicata  cannot  be  predicated  on  the 

dismiBsal  of  a  salt,  an  in  ease  of  nonsoit.  or  on 

a  dismissal  based  on  the  omiarion  of  wmftntlal  al- 

legationi  in  the  petition. 
[Ed.  Note.— For  other  cases,  see  Judgment, 

Cent.  Dig.  81 1028.  1036, 1039, 1165;  Det  Dig. 

«=»570(1. 11).] 


Appeal  from  GIvH  District  Court,  Pariah  of 
Orleans ;  Fred  D.  King,  Judge. 

Action  by  Hra.  Barbara  Sander  and  others 
against  the  New  Orleans  ft  Northeastern 
Railroad  Company  and  others.  From  a  Judg- 
m«it  for  defendants,  plalntlfls  appeal.  Re- 
versed, defendants'  exceptions  overmled,  and 
cause  remanded. 

Sanders,  Brian  &  Sanders,  of  New  Orleans., 
for  appellants.  James  Wilkinson,  and  Hall, 
Monroe  ft  Lemann,  all  of  New  Orleans,  for 
appellees. 

LAND,  J.  This  action  is  a  sequel  to  a  for- 
mer  suit  between  the  same  parties,  involviDg 
the  same  lot  (tf  ground,  which  oa  an  excep- 
tion of  misjoinder  was  dismissed  by  a  judg- 
ment reading  as  follows: 

"It  is  ordered,  adjudged,  and  decreed  that 
there  be  iodgment  in  favor  of  board  of  commis- 
Bioners  of  the  New  Orleans  levee  district  and  the 
New  Orleans  &  Northeastern  Railroad  Compa- 
ny Bustaining  tbeir  exceptiooB  of  miejoinder  and 
dismiBBing  the  demaDds  of  Mr.  and  Mrs.  John 
Jassen,  at  their  costs,  without  prejudice  to  their 
right  of  action,  separately  against  said  defmd- 
ants,  as  in  case  ot  nonsuit" 

In  that  suit  the  plaintiffs  represoited  that 
they  owned  a  certain  lot  of  ground  forming 
the  comer  of  Press  and  North  Peters  streets, 
measurhig  23'  5"  4"'  front  on  North  Peters 
street,  by  a  depth  of  96'  5"  on  one  side,  and 
of  96'  on  the  other;  that  in  the  early  imrt 
of  the  year  1911  the  levee  board  wrongfully 
and  Illegally  entered  upon  said  property,  and 
constructed  a  levee  upon  the  portion  of  said 
lot  fronting  on  North  Peters  street,  occupy- 
ing the  space  of  about  Mie-half  of  said  lot; 
that  about  October,  1911,  the  railroad  com- 
pany trespassed  and  entered  forcibly  upon^ 
and  appropriated  to  its  own  use,  the  remain- 
ing part  of  said  lot  and  the  brick  foundation 
and  pillars  of  a  former  building  thereon 
which  had  been  destroyed  by  fire. 

Plaintiff  prayed  tor  judgment  against  the 
defendants  tn  solldo  for  $8,050,  with  interest 
from  Judicial  demand,  and  costs. 

On  the  face  of  the  petition  In  that  case 
the  two  aliased  trespasses,  committed  at  dif- 
ferent times,  by  different  parties,  and  on  dif- 
ferent portions  of  the  lot,  had  no  connection 
whatever  with  each  other. 

The  present  suit  Is  based  <m  the  same  al- 
leged acts  of  trespass  conided  with  allega- 
tions of  combination  and  conspiracy  between 
the  two  defendants  to  deprive  the  plaintiffs 
of  their  property.  In  the  present  suit  plain- 
tiffs' <^Ims  for  loss  of  rentals  and  for  taxes 
paid  are  increased.  There  is  an  addlticmal 
demand  of  |2,000  for  exemplary  damages. 
Plaintiffs  alleged  that  the  property  was  not 
needed  for  levee  purposes,  and  the  levee 
board  made  no  attempt  to  buy  or  to  come  to 
an  agreement  as  to  the  value  of  said  prop- 
erty.  See  section  5,  Act  No.  79  of  1898. 
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The  defendants  filed  exceptions  of  no  cause 
of  action,  misjoinder  of  parties,  and  res  judi- 
cata, which  were  maintained,  and  there  was 
Judgment  rejecting  the  demand  of  the  plain- 
tiffs with  coats. 

In  his  reasons  for  judgment  the  judge  said: 

"The  court  has  not  boen  reqaested  to  reserve 
the  right  of  the  plaintiffs,  if  any  they  have, 
to  sue  the  defendants  separately  or  render  a 
judgment  of  nonsuit,  and  therefore  has  not  con- 
sidered this  qoestion,  and  has  not  done  so." 

PlalttttflB  hare  appealed  from  the  judg- 
ment 

Bes  Judicata. 

Plaintiffs  contend  that  the  dismissal  of  the 
first  suit  having  been  "as  in  case  of  nonsuit," 
the  Judgment  thieref<«e  does  not  constltnte 
.  res  judicata. 

Plaintiffs  further  contend  that  the  excei»- 
tion  of  misjoinder  In  the  first  suit  was  based 
on  the  absence  of  allegations  that  the  de- 
fendants bad  acted  with  a  common  under- 
standing and  common  purpose,  or  had  con- 
spired together  to  illegally  deprire  them  of 
their  property,  and  that,  these  essential  al- 
legations baring  been  su  lulled  in  the  petition 
in  the  present  suit,  a  dlffereat  cause  of  ac- 
tion has  been  presented. 

Plaintifrs  dte  Succession  of  Herhw,  119 
La.  1064,  44  South.  888,  where  it  was  held, 
as  thus  expressed  in  the  syllabus: 

"It  is  well  settled  that,  if  a  plaintiff  fails  on 
demurrer  In  a  first  action  from  the  omission  of 
an  emendal  allegation  in  his  declaration  which 
is  fully  supplied  in  a  second  suit,  the  judgment 
nn  the  demurrer  in  the  first  suit  is  not  a  bar  to 
the  second,  although  the  respective  actions  were 
instituted  to  enforce  the  some  right,  for  the  rea- 
son that  the  merits  of  the  cause  as  disclosed  In 
the  aeoond  declarations  were  not  heard  and  de* 
termlMd  in  the  first  action." 

In  that  case  the  doctrine  thus  announced 
was  applied  to  a  petition  to  annul  a  bequest 
to  a  minister  who  attended  the  deceased  dur- 
ing her  last  illness  which  omitted  the  essen- 
tial allegation  that  he  "was  not  related  by 
consanguinity  to  the  deceased."  The  court 
cited  Hart  ft  Ca  t.  Bowie,  34  La.  Ann.  325 ; 
Gould  V.  Railroad.  91  U.  S.  626,  23  L.  Ed. 
416;  Wells  on  Res  Adjudtcata  and  Stare 
Decisis.  H  13.  18;  Id.,  p.  370  et  seq.,  SI  446, 
447. 

We  do  not  perceive  that  any  of  the  cases 
cited  by  defendants  overrule  the  Berber  Case, 
supra,  which  we  think  is  decisive  of  the  plea 
of  res  adjudicata.  It  may  be  that  plaintiffs 
may  fall  to  substantiate  their  allegation  of 
combination  and  conspiracy,  but  they  have  a 
right  to  be  heard  on  that  issue  as  against 
the  defendants,  alleged  to  be  cotrespassera  on 
their  property. 

On  the  face  of  the  petition  in  this  suit,  all 
the  exceptions  should  have  been  overruled. 

It  is  therefore  ordered  that  the  Judgment 
below  be  reversed,  and  It  is  now  ordered  that 
all  the  exceptions  filed  herein  by  the  de- 
fendants be  overruled,  and  that  this  cause  be 


remanded  for  furOier  proceedinga  aciiordliig 
to  law;  costs  of  appeal  to  be  paid  by  defend- 
ants. 

MONBOB,  a  J.,  takes  no  part 

(189  1*.)  = 
No.  21764. 

STATE  V.  McGUIRE. 
(Supreme  Court  of  LouiBiana.    Feb.  7,  1916. 
Bflhearing  Denied  March  20,  1916.) 

(Suttahui  Ijf  the  Court.) 

1.  IlTTOXICATlNO  LiQUOBS  «=>223(5)— CbXHZ- 
NAL  PbOBECUTION— ISSOES  AND  PEOOC 

Under  an  Indictment  charging  defendant 
with  haviDg  sold  intoxicating  liquors  without  a 
license  on  February  T,  1914,  which  was  a  Sat- 
urday, the  testimony  of  a  witness  that  the  of- 
fense charged  was. on  Friday,  between  the  Ist 
and  15th  of  February,  1914,  la  responsive,  and 
is  properly  admitted. 

[Ed,  Note, — For  other  cases,  see  Intoxicating 
Liqu<ws,  Cent  IMg.  |  273;  Dec  Dig.  «=» 
223(5) :  Indictment  and  Information,  Gent  Dig. 
{  548.1 

2.  iKTOXIOATina  LiQtrOBS  (8=»223(5)— Cbiui- 

MAi.  Prosecution— Issues  and  Proof. 
The  testimony  waa  as  to  the  offense  charg- 
ed in  the  indictment,  of  which  the  defendant 
waa  fully  informed. 

[Ed.  Note. — For  other  cases,  see  Intoxicnting 
Liquors,  Cent  Dig.  S  273:  Dec.  Dig  «&=>223(5); 
Indictment  and  Information,  Cent  Dig.  8  548.] 

Appeal  from  Thirteenth  Judicial  District 
Court,  Parish  of  Rapides;  W.  F.  Blackman. 
Judge. 

Tom  McGuire  waa  convicted  of  selling  liq- 
uor wlQiout  a  Ucenae,  and  appeals.  Affirmed. 

Blackman,  Overton  ft  Dawfcins.  ot  Alexan- 
dria, for  appellant  B.  G.  Pleasant,  Atty. 
Oen.,  StAok  R.  HnntO',  Diet.  Atty.,  of  Alexan- 
dria (a  U  Whitehead,  of  Alexandria,  and  G. 
A.  Gondran,  of  New  Orleans,  of  counsel),  for 
the  Statew 

SOHMEBTIIiLEl,  J.  Defendant  was  Charg- 
ed with  having  sold  spirituous  and  intoxicat- 
ing liquors,  at  retail,  without  first  harlng  ob- 
tained a  license  to  do  so  from  the  police  Jury 
of  Rapides  parish,  or  any  town  or  municipal 
authority  thereof  on  or  about  the  7tb  day  of 
February,  1914.  Be  called  for  a  bill  of  par- 
ticulars, and  the  district  attorney  answered: 

"That  it  is  specifically  charged  that  the  said 
McGuire  did,  on  the  7th  day  of  Februaryj  1914, 
at  a  dance  given  at  the  home  of  the  said  Mc- 
Guire, sell  three  pints  of  wbislcy  to  one  John 
Whaley." 

There  was  Judgment  In  favcar  of  plaintiff, 
and  defendant  has  appealed. 

There  la  but  one  bill  of  exceptions  In  the 
record,  and  it  states  that: 

"The  state  put  upon  the  witness  stand  only 
one  witness,  to  wit,  John  Whaley,  who  testified 
thfit  he  bought  from  the  accused,  TOm  McGuire, 
three  pints  of  whisky  at  the  home  of  the  accus- 
ed, about  five  miles  from  the  town  of  Qlenmora. 
in  the  parish  of  Rapides  and  state  of  Louisiana ; 
tliat  this  purchase  occurred  between  the  Ist 
and  15th  of  February,  according  to  the  best 
of  witness'  recollection,  and  likewise  acc^n^lng 
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to  his  reooIlectiOD,  It  occurred  on  Febmarj  7, 
1914;  bat  witneu  testified  under  crosa-exami- 
satioD  that  he  did  know  poedtiTely  and  beyond 
an;  doubt  that  it  occurred  on  a  Friday  night, 
at  10  o'clodc,  in  the  month  of  February,  1914; ' 
that  he  knew  positively  that  tt  did  occur  at  10 
o'clock  on  Friday,  in  the  month  of  February, 
1914,  and  that  it  did  not  occur  on  any  other 
week  day ;  and  thereupon  counsel  for  defendant 
objected  to  the  testimony  on  the  ground  that 
defendant  is  wholly  taken  by  surprise  by  such 
evidence ;  that  the  proof  is  not  responsive  to 
the  indictment  or  the  bill  of  particulars,  it  hav- 
ing been  set  forth  in  both  indictment  and  bill 
of  particulars  that  the  said  offense,  occurred  on 
February  7,  1914,  which  February  7,  1914,  was 
on  a  Saturday  and  not  on  a  Friday;  and  that 
said  testimony  was  wholly  at  variance  with  the 
date  set  forth  in  the  indictment  and  the  bin  of 
partienlora." 

[1»  tl  Tbere  is  Init  tx»  offense  set  oat  In 
the  Indictment:  The  selling  of  spirituous  and 
IntoxlcatlDg  liquors  without  first  having  ob- 
tained a  license,  on  or  about  the  7th  day  of 
February,  1814;  or,  as  more  speciflcaUy  stat- 
ed In  the  1^  of  partlculaxa;  "on  the  7th  day 
of  February,  1&14."  And  the  eridenoe  offered 
by  the  state  was  as  to  Uiat  we  offense,  and 
that  was  entirely  responslTe  to  the  indictment 
and  bUl  of  particolars.  The  testhnony  for 
the  state  was  not  as  to  two  or  more  offenses, 
as  was  Che  case  in  State  t.  Green,  127  La. 
830,  B4  South.  46,  or  as  was  the  case  In  State 
y.  Byan,  131  La.  10S4,  60  South.  681,  or  as 
was  ttie  case  in  State  t.  Slllott  Randall, 
188  La.  467,  70  South.  47S. 

If  the  indictment  had  read  that  d^oidant 
"on  Friday,  the  7th  day  of  February,  1014, 
did  sell  bitoxicating  liquors,"  etc:,  tbs  in- 
dlctmoit  would  hare  been  sufficient  under  the 
law,  although  the  7th  day  of  February  was 
not  on  Friday,  and  the  time  was  stated  im- 
perfectly, or  the  date  was  impos^ble;  for 
section  1068  ot  the  Revised  Statutes  provides 
that: 

"No  indictment  for  any  offense  ahaU  be  held 
insufficient  for  *  *  *  omitting  to  state  the 
time  at  which  the  offense  was  committed  in  any 
case  where  time  is  not  of  the  essence  of  the  of- 
fense,  nor  for  stating  the  time  imperfectly,  nor 
for  stating  the  offense  to  have  been  committed 
on  a  day  subsequent  to  the  finding  of  the  indict^ 
ment,  or  on  an  impossible  day,  or  on  a  day  that 
never  happened,"  etc 

Friday,  the  7th  day  of  February,  1914,  was 
nn  impossible  time,  as  Saturday  was  the  7th 
day  of  February,  1914. 

But  It  has  been  repeatedly  held  that  time 
is  not  of  the  essence  of  the  offense  of  selling 
intoxicating  liquors  wlthoat  a  license ;  and 
all  evidence  as  to  the  particular  offe'hse 
charged  was  admissible  on  the  trial  of  the 
case. 

Defendant  was  fully  Informed  that  the  of- 
fense with  which  he  was  charged  was  the 
gelling  of  three  pints  of  whisky  to  one  John 
Whaley  at  a  dance  given  at  the  home  of  the 
defendant  on  the  7th  day  of  February,  1914. 
In  disposing  of  the  same  point  in  the  case  of 
State  r.  Doucet,  136  La.  180,  66  South.  772, 
the  court  say: 


"Fabins  Oulllory,  to  whom  accused  was  charg- 
ed with  having  sold  the  whisky,  was  the  only 
witness  for  the  state.  He  could  not  fix  the  date 
of  the  transaction,  but  he  knew  that  it  was  after 
the  1st  of  January,  when  Vilte  Platte  became 
dry  territory,  and  before  the  date  of  the  find- 
ing of  the  indictment  Accused  ob;iectcd  to  his 
testimony,  on  the  ground  that  it  did  not  corre- 
spond with  the  bit!  of  particulars,  which  fixed 
specifically  the  20th  of  January,  and  that  *fa« 
could  not  be  expected  to  properly  meet  it.' 

"This  contention  would  lead  to  the  conclusion 
that,  unless  the  witnesses  for  the  state  in  a  case 
of  this  kind  can  fix  the  exact  date'  when  the  liq- 
uor was  sold,  the  accused  cannot  be  prosecuted. 
Discussion  of  the  point  can  hardly  be  neces- 
sary." 

And,  In  this  case,  John  Whaley,  the  only 
witness  for  the  state,  testified  that  defendant 
sold  to  him  three  pints  of  whisky,  at  the 
residence  of  said  defendant,  on  a  Friday 
night,  between  the  Ist  and  15th  of  February, 
1914.  He  could  not  fix  the  exact  date  <tf  the 
transaction,  but  be  knew  that  It  was  on  a 
Friday  night  between  the  Ist  and  15th  of 
February,  and  at  a  dance  given  at  the  borne 
of  the  defendant  The  testimony  was  en- 
tirely responsive  to  the  charge. 

In  the  case  of  State  v.  OremlUlon,  137  La. 
291,  68  South.  615,  where  defendant  was 
charged  with  having  sold  Intmlcatlng  liquors 
without  a  license  "on  or  abont  the  20th  of 
July,  A.  D.  1914,"  and  the  blU  of  particulars 
was  couched  in  the  same  language,  the  court 
say: 

"The  date  of  the  sale  was  not  material  to  the 
issues  in  the  case.  The  date  was  fixed  on  or 
about  the  20th  day  of  July,  1914,  and  the  indict- 
ment was  returned  into  court  on  November  11, 
1914,  within  the  prescriptive  term.  The  date 
fixed  in  the  iodictmrait  was  sufficient  to  folly  in- 
form the  defendant  of  the  particular  offense  he 
was  to  be  tried  for,  and  the  time  of  its  commis- 
sion, so  that  he  might  make  proper  defense.** 

Several  authorities  are  cited  In  that  oplxt- 
lon. 

Judgment  affirmed. 

O'NEILL,  J.,  concurs  In  the  decree; 


(138  La.) 


No.  21776. 


STATE  V.  cotrnia 

(Supreme  Court  of  Looislana.  March  6,  1910.) 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;  T.  F.  Bell,  Judge. 

Tony  Couris  was  convicted  of  a  public  offense, 
and  he  appeals.  Verdict  and  sentence  annulled, 
and  defendant  ordered  disdiorged. 

Scheen  &  Blanchard,  of  Sbreveport,  for  appel- 
lant R.  G.  Pleasant,  Atty.  Gen.,  and  Vfm.  A. 
Mabry,  Dist.  Atty.,  anci  S.  I.  Foster.  Asst.  Dist. 
Atty.,  both  of  Sbreveport  (G.  A.  Gondran,  of 
New  Orleans,  of  counsel),  for  the  State. 

TjAND.  J.  For  the  reasons  assitmed  in  the 
recent  case  of  State  of  Louisiana  v.  Mike  Mllano 
(No.  21770}  71  South.  131,  the  verdict  and  sen- 
tence appealed  from  are  annulled,  and  it  is  or- 
dered that  the  defendant  t>e  discharged. 

I'ROVOSTY.  3^  takes  no  part. 
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(130  La.) 

No.  20375. 

SCHAFFTER  v.  IRWIN  et  al. 

(Supreme  Court  of  Louisiana.  Feb.  21,  1916. 
On  Applicatlw  for  Rehearing, 
March  20,  1916.) 

(Byllabwt  hy  the  Court.) 

1.  BnXA  AND  NOTBB  «=>49^AOT10NS— BUB- 
DEIT  OF  PBOOr. 

In  a  snit  upon  an  obligation  absolute  in 
character  and  free  from  taint  on  its  face,  where 
the  defense  of  the  bidoner  on  the  note  fa  that 
the  transaction  waa  contra  bonos  morea,  apainat 
public  poKcy,  aod  amounts  to  a  suppreBgion  of 
a  commission  of  a  felou;p,  the  burden  of  proof 
is  upon  the  person  making  the  allegations. 

[Ed.  Note.— For  other  cases,  aee  BlUa  and 
Notes,  Dea  Dig.  «=5494.] 

(Additional  Byllabtu  by  Editoriol  Staff.) 

2.  BUXB  AND  NOTSS  <S=»22G— AjCCOMUODATIOn 
In  DOMKMENr— OONSIDEBATION . 

The  credit  given  to  the  maker  of  a  note  is 
consideradon  sufficient  to  biad  an  accommoda- 
tion indoraer. 

[Ed.  Note.— For  other  caaei,  see  Bills  and 
Notes,  Gent  Dig.  U  534-541;  Dec.  Dig. 
226-1 

3.  BUXS  AND  N0TK8  ^5^— ACTIONS— Uti- 
DBNCE. 

In  a  suit  against  an  accommodation  indora- 
er of  a  note,  evidence  held  insufficient  to  sastain 
allegations  that  the  plaintiff  knew  that  the 
notes  were  forged  or  fraudulently  Issued,  that 
the  transaction  was  contra  bonos  mores^  agaioat 
public  policy,  and  amounted  to  a  suppression 
by  plaintiff  of  the  commiBsion  of  a  felony  by 
the  maker  of  the  notes,  and  that  plaintiff  con- 
apired  and  cwfederated  with  the  maker  to  ob- 
tain from  defendant  his  Indorsement 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cvnt  Dig.  H  1882-1839;  Dec.  Dig.  «=» 
525.1 

Ojf  Application  for  Rehearing. 

4.  BUXS  AND   NOTSS  «=5>478  —  Aotonb  — 
PUADINO— "OONSFIBB  AND  GONrSDEBATE. " 

In  an  allegation  that  the  holder  of  a  note 
conspired  and  confederated  with  the  maker  to 
obtain  defendant's  indorsement,  the  word  "coo- 
spire,"  associated  with  "confederate,"  does  not 
neoeasarily  connote  an  evil  intention. 

[Ed,  Note.— For  oflier  cases,  see  BHIs  and 
Notes,  Gent  Dig.  {§  1522,  1623;  Dec  Dig.  «s» 
478. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Conspire.] 

O'Niell.  J.,  dissenting. 

A^ieal  from  CItU  District  Court,  Pariah 
of  Orteans;  T.  a  W.  BUla,  jQdg». 

Action  Florian  Sdbaflter  against  Mi- 
chael Irwio  and  another.  From  a  judgment 
for  defendants,  plaintiff  appeals.  Reversed 
and  rendered. 

Hall,  Monroe  &  Lemaun  and  Watts  K. 
Leverieh,  all  of  New  Orleans,  for  appellant. 
McCloskey  &  Benedict,  at  New  Orleans,  for 
appellees. 

SOMMERVILLE.  J.  Plaintiff  sues  defend- 
ants, Michael  Irwin  and  James  J.  Woulfe, 
upon  obligations  absolute  in  character  and 
free  from  taint  on  their  faces.  They  are 
two  promissory  notes  for  ?5,000  each,  with 
S  per  cent  per  annum  Interest  from  date 


March  4,  1911,  drawn  by  James  J.  Woulfe  to 
his  own  order,  and  Indorsed  by  hlms^f  and 
Michael  Irwin,  payable  In  8  and  18  mmths, 
respectively,  after  date. 

Wonlfe  Is  a  banlcmpt,  and  made  no  ap- 
pearance In  the  case,  except  as  a  witness 
for  Irwin. 

Michael  Irwin  answered,  denying  that  the 
notes  were  Issued  for  valuable  considera- 
tions, and  alleged  that  said  notes — 
"were  had  and  obtained  by  the  said  Florian 
Schaffter,  the  petitioner,  and  the  said  James  J. 
Woulfe  to  secure  said  Florian  Schaffter  in  the 
payment  of  certain  alleged  mortgage  notes, 
forming  a  previous  transaction  between  said 
Wonlfe  and  said  SchaSter,  and  which  mortgage 
notes,  as  a  fact  were  forged,  or,  in  the  alterna- 
tive, fraudulently  inued,  a  fact  which  was  to 
the  knowledge  of  said  Schaffter  and  said  Woulfe, 
but  not  to  your  respondent's  knowledge  at  the 
time  that  your  respondent  indorsed  the  notes 


that  the  transaction  was  contra  bonos  mores, 
against  public  policy,  and  amounts  to  a  sup- 
pression oy  saia  Schaffter  of  a  commission  of  a 
telony  by  said  Woulfe,  for  the  purpose  of  reim- 
bursing olmself,  Schaffter,  through  the  indorse- 
ment of  Mr.  Irwin ;  and  respondent  is,  and 
was,  an  innocent  third  party  in  the  matter, 
knew  nothing  whatever  of  the  forgery  of  the 
notes  of  which  the  present  notes  sued  on  were 
intended  to  secure  payment;  that  the  said 
Florian  Schaffter  conspired  and  confederated 
with  the  said  Woulfe  to  obtain  from  respondent 
his  indorsement  of  the  notes  sued  upon  for  the 
above  purposes,  in  violation  of  the  laws  of  this 
state,  and  contrair  to  rules  of  public  order; 
and  that  said  Schaffter  is  without  canse  or  right 
of  action  in  the  premises." 

^nieie  was  Judgment  in  faror  of  defend- 
ant Michael  Irwin,  dIsmlsslDg  plalntilTs  suit, 
and  tiie  latter  has  appealed. 

The  record  shows  that  between  1906  and 
1911  Schaffter  bad  bought  mortgf^e  paper 
from  Wonlfe  to  the  extent  of  about  $81,000 ; 
that  In  February,  1911,  Schaffter  became 
snspicloas  of  Woulfe's  dealings  with  him, 
and  demanded  an  explanation  from  blm  of 
the  various  transactions  which  had  taken 
place  between  them.  Woulfe  admitted  to 
Schaffter  at  that  time  that  abont  |15,000  of 
the  notes  bought  by  him  (Schaflfter)  were 
bad,  or  not  good;  and,  up<ni  being  pressed 
for  a  settlement,  Woulfe  offered  three  per- 
sonal notes  for  $5,000  each,  two  to  be  In- 
doraed  by  Michael  Irwin,  and  the  third  by 
Edward  Irwin.  The  offer  was  accepted  by 
Schaffter  after  he  had  investigated  the  finan- 
cial standing  of  the  Irwlns.  1?he  three  notes, 
indorsed  as  agreed  upon,  where  afterwards 
delivered  to  Schaffter;  and  this  suit  is  up- 
on the  two  notes  indorsed  by  Michael  Irwin. 

[2]  There  was  consideration  for  the  notes 
as  between  the  maker,  Woulfe,  and  the  hold- 
er, the  plainttff.  The  latter  had  given  to  the 
former  $31,000  In  cash  for  negotiable  paper 
which  Woulfe  had  represented  to  him  to  be 
genuine,  and  afterwards  admitted  that  $15,- 
000  of  the  paper  was  bad.  Woulfe  clearly 
owed  the  money  to  plaintiff ;  and  this  Is  all 
that  was  necessary  to  bind  the  Indorser, 
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Michael  Irwin.  The  paper  Indorsed  Is  In  ev- 
ery respect  valid  and  binding  between  the 
bolder  and  maker;  the  notes  having  been 
given  to  plaintiff  before  maturity.  The  value 
of  the  paper  was  not  less  by  the  fact  that  the 
Indorser  signed  as  an  accomnwdatlon  Indors- 
er,  far  whatever  accommodation  tbere  was 
was  between  the  maker  and  the  Indorser. 
Evidently  the  purpose  was  security,  whl<* 
the  plalntUT  desired,  and  which  the  maker 
obtained;  and,  though  without  pecuniary 
consideration  as  to  the  indorser,  it  Is  bind- 
ing npon  blm.  The  credit  given  to  the  mak- 
er is  consideration  sufficient  to  bind  the  In- 
dorser. Paper  tbns  Indorsed  in  the  hamls 
at  the  creditor  Is  binding.  Bank  of  Mor- 
gan Git7  v.  Herwlg.  121  La.  613,  46  Sontb. 

eii. 

[1,S]  Defendant  has  ffUled  to  prore  the 
allegation  in  his  answer  that  Sduftter  knew 
that  the  mortgage  notes  beld  by  him,  and 
which  Wonlfb  admitted  to  be  bad,  "were,  as 
a  fact,  forged,  or.  In  the  alternative,  franda- 
lently  Issued,"  or  "that  the  tzmnsactloii  was 
contra  bonos  mores,  against  public  policy, 
and  amounts  to  a  suj^resalon  by  said  Schaff- 
ter  of  the  commission  of  a  febmy  by  said 
Woulfe,"  and  "that  the  said  Florlan  Schaff- 
ter  conspired  and  confederated  with  the  said 
Woulfe  to  obtain  from  your  respondent  his 
ludoiBemaits  nj>on  the  notes  herein  sued  up- 
on fOr  the  above  purposes,  in  violation  of  the 
laws  of  this  state." 

The  evld«ice  in  the  record  shows  that  the 
Idalntltt,  Sdiaffter,  was  not  acquainted  with 
the  defoidant  Mldiael  Irwin,  and  had  nev- 
er seen  lilm  up  to  the  day  at  the  trial  of  the 
cause  In  the  district  court ;  that  the  i^er  of 
Woulfe  to  give  his  individual  note,  with  a 
responsible  indorser,  for  the  indebtedness 
due  by  him  to  'Sdiaffter  was  voluntarily 
made  by  Woulfe,  and  accepted  by  Sdiaffter, 
after  he  had  Investigated  the  standing  of  the 
Irwlns,  who  had  been  offered  by  Woulfe  a» 
the  Indorsers  on  the  pr(^>oeed  notes. 

The  evidence  further  Shows  that  Woolfe 
did  not  admit  to  Sc^affter,  at  the  time  that 
he  offered  to  settle  with  him,  that  $15,000 
worth  of  the  notes  held  by  Schaffter  were 
forged.  Woulfe  stated  to  Schaffter  Uiat  the 
notes  were  bad ;  and  Schaffter  verified  that 
statement  to  the  extent  that  some  of  the 
notes  held  by  him  had  never  been  recorded, 
while  the  inscriptions  of  others  had  been 
canceled  without  hia  knowledge  or  consent, 
and  [>artlal  payments  liad  been  made  on 
others.  Mr.  Schaffter  testified  on  the  point 
AS  follows: 

"We  went  to  see  Mr.  Woulfe  and  asked  him 
to  show  us  the  acts  represonting  the  notes  that 
were  not  recorded.  Mr.  Woulfe  looked  over  hia 
acts  for  a  few  moments,  and  did  not  find  them. 
In  a  few  momenta  he  came  to  us,  and  said, 
"Those  notes  are  not  Kood,  but  I  wiah  to  make 
them  good — I  shall  pny  them ;  I  am  goin^  to 
make  them  good."  We  met  him  another  time, 
and  we  went  over  the  mortgages,  and  be  told 
us  that  a  number  of  them  were  bad,  and  that 
a  nomber  were  good.  *  *  *  At  no  time  was 
tiie  word  'forgery*  mentioned,  or  evm  suspected." 


(I*. 

Some  of  the  notes— 
"had  been  paid,  but  not  canceled,  and  aome  of 
them  had  had  payments  on  account,  but  the 

Syments  bad  not  been  entered  on  the  backs  of 
e  notes.  That  Is  the  way  that  the  notes 
were  acconnted  bad.  ♦  •  •  He  offered,  with- 
out us  paying  anything,  or  having  a  chance  to 
say  a  word,  be  said:  'I  am  going  to  make  those 
notes  good,'  and  he  offered,  first  *  *  *  a  life 
insurance  policy,  which  I  declined;  he  offered 
peraonal  notes,  which  we  accepted,  with  proper 
indorsements.  I  did  not  know  the  gentlemen 
who  indorsed  the  notes ;  had  never  seen  them  to 
this  day,  and  don't  know  them.  •  *  •  He 
did  not  tell  me  that  they  (the  notes  which 
Woulfe  admitted  were  not  good)  were  forger- 
ies." 

The  testimony  of  Mr.  Schaffter  aa  this 
point  la  not  contradicted;  and  it  is  Quite 
conclusive  that  plaintiff  did  not  know  that 
Woulfe  had  committed  the  crime  c£  forgery, 
or  that  he  had  ftauduleotly  issued  the  notes 
which  he  admitted  to  be  bad ;  and  it  follows 
that  Schaffter  did  not  suppress  a  felony  com- 
mitted by  Woulfe,  or  compound  <aeu 

StAiaffter  did  not  threaten  Wonlfe  wlOi 
criminal  prosecution.  Whwi  questlimed  od 
the  matter,  he  testified: 

"I  proceeded  to  get  what  I  could  to  protect 
myseU,  to  get  securitiea ;  I  wanted  something 
in  place  of  the  notes.  I  did  not  want  tliose 
notes.  •  •  •  I  was  very  anxious  to  get  my 
money,  but  I  had  been  most  carefully  warned 
by  my  lawyer  that  there  was  to  be  no  promise 
of  immunity,  or  threats  of  exposure ;  to  be  very 
particular  about  it.  I  was  very  particular 
about  thaL  *  *  •  We  were  not  to  suppress 
anything ;  we  were  to  say  nothing." 

Sehafftei's  testimony  on  this  point  is  cor- 
roborated by  Woulfe,  a  wUneas  for  defend- 
ant, who  said: 

"Mr.  Schaffter  said  that  he  did  not  want,  or 
desire,  to  prosecute  me;  that  he  did  not  desire 
Aat;  tiiat  all  be  wanted  was  his  money,  and 
suggested  then  that  I  furnish  them  with  some 
security.  *  *  *  I  offered  him  the  indorse- 
ment of  Bfr.  Irwin  on  these  personal  promissory 
notes.  •  •  •  Subsequently,  I  gave  him  an- 
other promissory  note  of  mine :  I  think  I  made 
that  payable  two  years  after  date,  dated  in  the 
same  part,  or  latter  part,  of  March,  or  a  while 
later  than  the  preset  notes  in  suit,  Indraved 
by  Edward  Irwin,  for  $5,000." 

It  does  not  appear  that  there  was  any 
threat  on  the  part  of  the  plaintiff  to  prose- 
cute Woulfe  criminally,  or  any  intimation, 
if  defendant  Irwin  would  assist  Woulfe,  that 
he  would  not  do  so.  Plaintiff  certainly  bad 
the  right  to  demand  the  debt  due  to  him  by 
Woulfe,  and  If  It  was  not  paid,  to  demand 
security  for  the  payment  thereof. 

Defendant  Irwln  has  not  alleged  error  or 
fraud;  and  he  has  not  shown  that  any  er- 
ror was  caused  by  the  plaintiff,  or  that  he 
participated  in  any  fraud. 

It  is  argued  that  the  law  makes  no  dis- 
tinction between  a  promise  not  to  prosecute 
and  the  silent  acquiescence  In  a  crime,  to 
enforce  a  cirll  payment;  and  section  856  of 
the  Revised  Statutes,  which  reads  as  fol- 
lows, is  referred  to: 

"If  any  person  having  knowledge  of  the  com- 
miasion  of  any  crime  punishable  with  death,  or 
Imprisonment  at  hard  labor,  shall  conceal  and 
not  disclose  it  to  smne  onnmltting  magistrate 
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or  district  attoTDcy,  on  conviction  be  sliaU  be 
fined  not  exceeding  three  hundred  dollBrs,  and 
imprisoned  at  bara  labor  or  otherwise  not  ex- 
ceeding twelve  months,  at  the  discretion  of  the 
court'* 

l^e  evidence  tn  the  record  Is  positive  ttiat 
tbe  plaintiff  did  not  know  tliat  the  crime  of 
forgery  had  been  committed  by  Woulf e  at  the 
time  Wonlfe  settled  with  him  by  giving  to 
bim  the  notes  aned  on.  Therefore  be  did  not 
conceal  or  suppress  a  crime.  Plaintiff  tes- 
tified that  he  did  not  know  of  the  forgeries 
committed  by  Wonlfe  for  two  years  after 
the  settlement  bad  been  made  twtween  them ; 
and  at  that  time  Wonlfe  was  being  prose- 
cuted by  the  state. 

The  testimony  of  plaintiff  and  bis  attorney, 
as  well  as  that  of  Woulfe,  witness  for  the 
defendant.  Is  praitive  tlut  no  felony  was 
compounded. 

The  notes  sued  upon  were  given  for  valid 
considerations,  and  the  indorsements  there- 
on by  Michael  Irwin,  although  an  accommo- 
datlon  indorser,  are  binding  upon  htm. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  i^om  be 
annulled,  avoided,  and  reversed,  and  that  there 
now  be  judgment  in  favor  of  plaintiff  and 
against  Michael  Irwin  In  the  sum  of  f 10,000, 
with  8  per  cent  per  annum  interest  on  $5,000 
from  December  4,  1011 ;  and  the  same  inter- 
est on  fS,000  from  September  4,  1912.  with 
costB  tn  both  courts. 

MOKROE,  G.  J.,  takes  no  part. 

On  Application  for  Rehearing. 

PGR  CURIAM.  Woulfe  proposed  to 
Schaffter  to  furnish  tbe  indorsement  of  Ir- 
win, and  Schaffter  accepted  the  proposition. 
What  took  place  between  Woulfe  and  Irwin, 
Schaffter  did  not  know.  Irwin  was  a  stran- 
ger to  blm,  whom  be  met  for  the  first  time 
in  his  life  on  the  day  of  tbe  trial  of  this 
suit.  The  only  participation  of  Schaffter  In 
the  obtaining  of  this  indorsement,  either  in 
person  or  by  his  attorney,  was  that  when 
Irwin  came  to  Woulfe's  oflBce  to  give  the 
indorsement,  his  (Schaffter's)  attorney  was 
present,  and  wrote  tbe  note  that  was  to  be 
indorsed. 

[4]  Reading  defendant's  answer  in  the  light 
of  these  facts,  with  which  the  attorneys  who 
prepared  it  must  be  assumed  to  have  been 
acquainted,  and  construing  it  most  strongly 
against  tbe  pleader,  as  must  be  done,  since 
the  pleader  must  be  assumed  to  have  stated 
his  case  as  strongly  as  the  circumstances 
would  allow  him  to  do,  there  is  no  allega- 
ti(Mi  that  Schaffter  partldpated  in  any  de- 
ceptlon  practiced  by  Woulfe  upon  Irwin,  if 
any  such  there  really  was  intended  to  be, 
even  by  Woulfe.  There  is  no  allegation  that 
Schaffter  knew  that  Irwin  was  uninformed 
of  the  circumstances  whldi  were  leading  to 
the  furnishing  of  the  indorsement  by  Woulfe. 
True,  there  is  an  allegation  that  he  conspired 
and  confederated  with  WouU«  to  obtain  this 


indorsement,  but  In  ordlnair  parlance,  the 
verb  "contQdre,"  especially  when  associate^ 
with  "confederate,"  does  not  necessarily  con- 
note an  evil  Intention.  Two  persons  may 
"cons:.ire  and  confederate"  to  do  good,  in 
the  ordinary,  nn technical  sense,  of  the  word 
"conspire"  aa  thus  used.  Assuredly,  as  found 
In  an  tndictm^t,  or  In  tbe  petition  of  a  dam< 
age  suit  in  tort,  tbe  allegation  that  the  de- 
fendant had  conspired  with  another  to  com- 
mit the  crime  or  the  tort  would  import  a 
guilty  knowledge;  but  the  reason  is  that  In 
such  a  case  the  act  in  question  involves  In 
Its  very  nature  a  guilty  knowledge,  and, 
hence  to  chaise  tbe  act  is  to  charge  a  guUty 
knowledge,  and,  by  tbe  same  token,  to  charge 
that  one  conspired  to  do  It  is  to  charge  guilty 
knowledge  in  the  person  so  doing.  iBut  the 
obtaining  of  tbe  indorsement  in  question  in 
this  case  could  involve  deceit  or  wrong  only 
If  Irwin  were  not  Informed  of  the  drcuui- 
stances  of  the  matter.  Hence  tbe  allegation 
that  Schaffter  conspired  and  confederated 
with  Woulfe  to  obtain  this  indorsement,  when 
not  accompanied  by  an  allegation  of  Scbaff- 
ter's  having  known  of  Irwin's  ignorance  of 
tbe  circumstances,  does  not  necessarily  Im- 
port guUt  on  the  part  of  Schaffter.  And, 
reading  this  answer  in  the  light  of  the  facts 
as  subsequently  developed  on  the  trial,  it 
is  evident  that  tbe  pleader  did  not  make  the 
specific  allegation  of  guilty  knowledge  on 
the  part  of  Schaffter  simply  because  he  knew 
he  could  not  truthfully  make  it;  that  in 
confining  himself  to  tbe  vague  allegation  of 
conspirac^r  and  confederation  be  was  simply 
sailing  as  closely  to  the  wind  as  was  con- 
sistently possible. 

Counsel  insist  that  the  court  erred  In  find- 
ing that  Schaffter  did  not  know  that  a  crime 
had  been  committed  by  Woulfe;  but  grant- 
ing, for  argument's  sake,  that  Schaffter  had 
this  knowledge,  the  consideration  of  tbe  note 
given  by  Woulfe  and  Indorsed  by  defendant, 
and  upon  which  tbe  present  suit  is  based, 
was  not,  as  the  learned  counsel  for  defendant 
suppose  and  argue,  the  compounding  or  sup- 
pressing of  this  crime,  but  was  the  debt 
which  Woulfe  owed  Schaffter.  Woulfe  owed 
this  debt,  and  gave  his  note  for  It,  and  de- 
fendant Indorsed  this  note.  Conceding,  for 
the  sake  of  argument,  that  Schaffter  failed 
in  his  dvlc  duty  of  imparting  to  the  officers 
charged  with  the  administration  of  the  crim- 
inal lavs  that  a  crime  had  been  committed, 
and  thereby  committed  a  crime,  this  would 
not  preclude  blm  from  recovering  upon  a  note 
given  for  a  debt  which  Woulfe  owed  him  in- 
dependently altogether  of  the  alleged  com- 
pounding of  the  felony,  npon  which  suit 
might  have  been  brought  and  Judgment  ob- 
tained. The  fact  that  Woulfe,  in  giving  this 
note,  bad  done  so  in  tbe  hope  and  expecta- 
tion, and  even  on  the  assurance,  that  Schaff- 
ter would  not  report  him  to  the  officers  of 
Justice  would  not  have  changed  the  legal  sit- 
uation, according  to  the  following  dedslon. 
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where  the  cases  on  this  point  are  reviewed, 
and  which  Is  anthorltatlTe.    Towetl  &  Wil- 
liams T.  Walker,  118  La.  28,  42  South.  636. 
Rehearing  denied. 

MONHOBi  a  3^  takes  no  part  VNIELL, 

J.,  dissents. 

039  La.)  — »— 
No.  21575. 

HAYNES  et  al.  t.  POLICE  JTJRY  OB" 
OUAOHITA  PARISH  et  al. 

(Sapreme  Court  of  Lonlslana.   March  6,  1910.) 

(Bj/llalus  iy  the  Court.) 

1.  Taxation  ^=»4(I8  —  Assessuent  —  Cobbec- 
HON— Dtjtt  of  Boabd  of  Reviewers. 

The  revenue  statutes  (Act  170  of  1898  and 
Act  63-  of  1906)  were  enacted  in  the  interest 
of  the  state  as  well  as  of  the  taxpayers,  and, 
while  they  confer  no  authority  upon  a  police 
jury,  sitting  as  a  board  of  reviewers,  to  reduce 
an  assessment  where  the  taxpayer  has  not  com- 
plained of  it,  and  has  estopped  himself  to  com- 
plain, they  impose  the  mandatory  duty  upon 
such  board  to  take  the  initiative  in  the  Interest 
of  the  state,  and  "to  carefully  examine  and 
scrutinise  every  assessment"  roll  with  a  view  of 
determining  whether  the  valuations  extended 
thereon  are  correct  or  incorrect,  and,  if  they  are 
too  high,  and  the  taxpayers  have  made  com- 
plaint as  the  law  provides,  to  reduce  them,  in 
justice  to  the  taxpayers,  and,  if  they  are  too 
low,  to  increase  them,  in  justice  to  the  state. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  I  837;  Dec.  Dig.  <^s»4d8.] 

2.  OotmTIEB  «=»113(©— PaBIBHES— COIITRACTS 

— PowEB  OF  Police  Juby. 

The  contention  that  the  effect  of  a  contract 
whereby  a  police  jury  employs  a  person  who  is 
experienced  In  the  estimating  of  timber  and  of 
land  areas  to  aid  it,  when  sitting  as  a  board  of 
reviewers,  in  dischar^ng  its  function  of  review- 
ing  and  correcting  the  valuations  extended  by 
the  assessors  upon  the  assessment  rolls,  is  mere- 
ly to  employ  assistants  to  the  assessors,  is  not 
well  founded.  The  purpose  of  such  a  contract 
may  well  be,  and  is  in  this  case,  to  provide  the 
board  of  reviewers  with  information  which  they 
do  not  possess  and  which  is  ahsolntely  neces- 
sary to  enable  them  to  review  the  work  of  the 
assessors. 

[Ed.  Note— For  other  cases,  see  Counties, 
Cent.  Dig.  JS  174,  180;  Dec.  Dig.  «=>113(6).] 

3.  Taxation  ^»4S>(2)  —  Absessiiehis  —  Cob- 

BECnON. 

To  discharge  intelligently  the  functions  of 
levying  the  taxes  necessary  to  defray  the  ex- 
I>enses  of  their  respective  parishes,  and,  when 
sitting  as  a  board  of  reviewers,  of  reviewing  the 
assessments  made  by  the  assessors  for  the  pur- 
poses of  taxation,  the  police  juries  most  be  in- 
formed, from  some  source,  of  ttie  value  of  the 
staadin;;  timber,  timbered  land,  and  denuded  and 
open  land,  subject  to  taxation,  and  we  know  of 
no  law  which  denies  them  the  right  to  obtain 
such  Information  from  other  sources  than 
through  the  assessors  and  the  taxpayers. 

[Ed.  Note.— SV>r  other  cases,  see  Taxation, 
Gent  Dig.  S  682 ;  Dee.  Dig.  «C3>485(2)  J 

4.  CODRTIES  «S3ll8(l)— PaBISUES— PoWEB  OF 

Police  Jubt. 

Though  an  assessor,  whose  duties  and  com- 
pensation are  fixed  by  law.  may  not  without  spe* 
dal  authority  increase  the  expense  of  his  office, 
it  does  not  follow  that  a  police  jury,  charged 
with  the  administration  of  the  affairs  of  a  par- 
ish, is  without  authority  to  incur  the  expense 


necessary  to  the  performance  of  a  mandatory 
duty  in  connection  with  sudi  administratioD. 

[Ed.  Note.— For  other  cases,  see  Counties. 
Cent  Dig.  Sf  174,  176;  Dec  Dig.  «=»113(1).I 

Appeal  from  Sixth  Judicial  District  Court, 
Parish  of  Ouachita ;  Ben  C.  Dawklns,  Judge. 

Action  by  Oreen  B.  Haynea  and  others 
against  the  Police  Juiy  of  Ouachita  Parisb 
and  another.  From  a  Judgmoit  tor  plain- 
tiffs, def^dants  appeaL  Jndgmoit  aet  aalde; 
and  salt  dismissed. 

Sandel  A  Clarke  and  Henry  D.  Brlsss.  all 
of  Monroe,  Cor  appellant  Bryant  Fred  M 
Odom,  DIst  Atty.,  of  Bastrop,  for  anielUuit 
Police  Jury.  Stubbs,  Russell  &  a^eos,  of 
MonroGi  for  appellees. 

Statement  of  the  Case. 

MONROE,  a  J.  PlalntUEs,  who  are  three 
cltifens  and  taxpayers  of  the  parisb  of 
Ouachita,  having  obtained  judgmoit  ananl- 
llng  and  enjoining  the  further  execution  of 
a  certain  contract  entered  into  between  the 
defendant  police  jury  of  that  parish  and  John 
T.  Bryant,  the  latter  prosecatea  tlila  appeal. 
The  contract  reads  as  follows: 

"Contract 

"State  of  Louisiana,  Parish  of  Ouachita. 

"Be  it  known  and  remembered  that  this  con- 
tract, made  and  entered  into  on  this  13ttr  day 
of  November,  1914,  by  and  between  the  police 
jury,  •  •  •  herein  represented  by  O.  P. 
Stac^  president  and  Victor  C.  Barrln^er  and 
Q.  W.  Phillips,  duly  authorized  herein  and 
hereto  by  a  resolution  of  said  police  jury, 

*  *  *  dated  and  adopted  on  the  11th  day 
of  November,  1914,  which  said  resolution  is 
hereto  attached  and  made  part  hereof,  and  J. 
T.  Bryant  a  resident  of  said  pariah  and  atate, 
party  of  the  second  part,  witnesseth: 

"TTiat  whereas,  the  policy  jury  •  •  •  is 
informed  and  believes  that  there  is  a  large 
amount  of  real  property  in  the  parish  •  •  • 
which  is  not  properly  classified  and  is  not  prop* 
criy  assessed  for  taxation,  and  Aoes  not  bear  its 
just  proportion  of  taxes ;  and  whereas,  it  is  to 
the  interest  o£  the  police  jury  •  •  •  that  all 
real  property  in ''said  perish  •  •  •  subject 
to  parish  taxation  should  be  properly  described 
and  assessed  according  to  law,  and  that  all  real 
property  in  said  parish  *  *  *  should  bear  its 
just  proportion  of  taxation: 

"Now,  therefore,  it  Is  fully  agreed  and  under- 
stood by  and  between  the  said  parties  hereto  as 
follows,  to  wit: 

"(1)  That  the  police  jury  of  the  parish  of 
Ouachita,  party  of  the  first  part  does  hereby  em- 
ploy the  said  J.  T.  Bryant,  party  of  the  second 
part,  to  examine  all  the  real  property  assessed 
for  taxation  in  the  parish  of  Ouachita  subject  to 
taxation  by  the  said  parish,  *  *  *  and  ascer- 
tain its  condition  and  value,  so  that  said  prop- 
erty shall  be  properly  classified  and  properly  as- 
sessed according  to  law  for  taxation. 

"(2)  That  as  compensation  for  his  service  in 
examining  said  property  and  ascertaining  its 
condition  and  value  for  proper  claaslficatiou  and 
assessment  according  to  law  the  said  J.  T.  Bry- 
ant shall  receive  and  aball  be  paid  by  the  police 
jury  •  •  •  an  amount  equal  to  one-half 
iMi)  of  the  taxes  oollerted  by  the  police  jur;^ 

•  •  •  for  the  year  1915  in  excess  of  and  over 
and  above  the  amount  collected  by  the  police 
jury  *  *  *  on  the  real  property  assessed  for 
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taxation  in  fhe  parish  *  *  •  and  subject  to 
parinh  taxation  lor  the  ypar  1814. 

"&)  That  all  compensation  dne  tte  said  7.  T. 
Srrant  nnder  Che  conditions  of  the  contract,  as 
above  set  forth,  shall  be  due  and  payable  on  thS 
Xst  day  of  January,  1916,  or  as  collected." 

It  is  alleged  that  the  wmtract  Is  ultra 
vires  of  the  police  jury,  that  the  stipulated 
compoisation  Is  merely  an  addition  to  the 
commissions  and  fees  of  the  parish  assessor, 
•who  is  entitled  to  the  only  compensation  au- 
thorized by  law  for  the  work  thereby  con- 
templated, and  that  they  (plaintiffs),  being 
citizens  and  taxpayers,  are  entitled  to  bring 
this  suit.  Defendants,  after  an  exception  of 
prematurity,  which  was  overruled,  filed  an 
answer,  alleging  the  validltr  of  the  contract, 
and  further  as  follows: 

"That,  while  said  petitioners  are  citizens  and 
taxpayers,  *  *  •  they  are  employed  by  and 
reiffesait  tlte  ownns  of  larce  bodies  of  land  and 
timber  lands  and  timber  h(MdtngB  in  said  parish 
and  state,  and  your  respondents  are  informed 
and  believe  that  the  returns  made  by  varioua 
holders  of  said  lands  and  timber  and  timber 
hoUUngs  to  the  aawesaor  of  tlie  pariah  •  *  • 
are  nfit  in  accordance  with  the  facts  and  at  a 
much  less  value  than  their  real  value,  and  that 
there  are  large  bodies  of  land  which  are  well 
timbered  that  are  returned  aa  denuded  lands, 
and  that  there  are  lar^  quantities  of  timber 
lands  returned  as  containing  so  many  thousand 
feet  of  timber,  when^  in  truth  and  in  fact,  they 
contain  larger  quantities  of  timber,  and  should 
be  assessed  at  a  different  classification  from  that 
which  is  returned,  and  that  ndther  the  assessor 
of  the  parish  nor  any  member  of  the  police  jury 
is  a  timber  estimator  competent  to  estimate  the 
timber,  and  that  it  is  absolutely  essential  for  the 
proper  assessment  and  collection  of  the  taxes  in 
the  pariah  *  *  •  that  all  the  real  property 
therein  shonld  be  properly  assessed  for  taxation 
according  to  its  value,  and  that  all  timber  shonld 
be  assessed  according  to  its  stumpage  and  its 
value,  and  that  the  value  can  only  be  ascertained 
by  ascertaining  the  stumpafce,  and  that  said  John 
T.  Bryant  is  an  expert  estimator,  and  can,  and 
will,  funuBh  the  police  jury  with  the  information 
necessary  to  properly  assess  said  land  and  tim- 
ber. *  •  ♦ 

"Respondents  further  show  that  they  are  In- 
formed and  believe  that  there  is  a  much  lancer 
acreage  of  open  land  in  the  parish  of  Ouachita 
than  is  shown  on  the  assessment  rolls  assessed 
as  woodland,  or  as  denuded  land,  which  should 
be  assessed  ss  cultivated  and  farm  lands,  and 
that  neither  the  assessor  of  the  parish  *  *  * 
and  no  [nor  any}  member  of  the  police  jury 

*  *  *  is  competent  to  run  the  lines  and  esti- 
mate the  acreage  of  cultivated  lands  belonging  to 
the  different  owners  with  any  degree  of  accura- 
cy, and  that  the  said  John  T,  Bryant  is  capable 
of  nmning  tiurae  tines  and  estimating  the  acreage 
of  open  and  cultivated  land,  and  that  he  will 
f  omisfa  the  assessor  of  the  parish  •  •  «  and 
the  police  jory  •  *  •  with  the  information 
necessary  for  the  proper  assessment  of  the  open 

and  cultivated  lands  in  the  parish  of  Ouachita. 

•  •  * 

When  the  case  was  called  for  trial,  coun- 
sel for  plaintiffs  offered  In  evidence  copies 
of  the  resolution  nud  contract  which  they 
attack,  to  which  offer  counsel  for  defendants 
objected,  on  the  ground  that  the  petition  dis- 
closes no  cause  of  action,  which  objection 
was  made  general  and  was  overruled. 

Defendants'  connsel  then  offered  testimony 
to  show  tliat  Uie  nominal  plaintiffs  really 
rqnresent  ttie  owners  of  large  timber  hold- 


ings in  the  parish ;  offered  the  assessments 
of  certain  sawmills,  lumber  and  timber  con- 
cerns, and  estimates  of  their  timber  hold- 
ings; offered  to  prove  that  no  member  of 
the  police  jury  was  competent  to  make  such 
estimates,  and  that  the  defendant  Bryant 
had  employed. assistants  and  bad  performed 
a  large  portion  of  the  contract,  that  the  as- 
sessor was  incompetent  to  make  such  esti- 
mates, and  bad  not  had  the  timber  In  the 
parish  estimated  nor  the  cultivated  lands 
surveyed,  and  that  defendant  Bryant  was 
competent  to  do  that  work.  To  which  offers 
It  was  objected  that  the  evidence  was  irrele- 
vant, and  that  the  sole  questions  before  the 
conrt  were  whether  the  police  jury  had  au- 
thority to  enter  into  the  contract,  apd  wheth- 
er a  citizen  and  taxpayer  has  a  standing  in 
court,  regardless  of  the  amount  of  taxes 
paid  by  him,  to  prevent  an  Illegal  disposition 
of  public  funds. 

Opinion. 

[t]  The  trial  Judge,  after  citing  certain 
provisions  of  the  law  and  certain  decisions 
of  this  court  bearing  upon  the  general  pow- 
ers of  police  Juries,  and  quoting  the  two  first 
paragraphs  of  section  2  of  Act  6S  of  1906,  p. 
97,  which  section  amends  and  re-enacts  sec- 
tion 24  of  Act  170  of  1S9S,  p.  359.  expresses 
the  views  upon  which  he  has  based  the  judg- 
ment appealed  from  as  foUoira  (quoting  his 
opinion  In  part) : 

"This  is  the  only  law  of  the  state  which  au- 
thorizes the  police  juries  to  deal  with  matters  of 
assessment,  and  their  powers  on  the  subject  are 
necessarily  derived  therefrom.  This  law  seems 
to  contemplate  that  each  taxmyer  shall  furnish 
the  assessor  a  list  of  his  property,  with  valua- 
tions thereon,  with  authority  in  the  latter  to 
add  to  and  increase  valuations  according  to  his 
best  judgment,  and,  on  failure  of  the  pn^erty 
owner  to  furnish  such  list  and  values,  the  as- 
sessor shall  make  up  the  same  himself  from  in- 
formation obtained  oy  him  through  the  sources 
and  means  provided  in  the  statute.  In  the  event 
of  disagreement  between  the  taxpayer  and  as- 
sessor, the  latter  shall  make  up  a  dupUcate  list, 
with  values  as  contended  by  toe  former,  which 
shall  be  sworn  to  by  the  taxpayer,  and  submit 
it,  with  his  own,  to  the  board  of  review.  Sec- 
tion 20,  Act  170  of  1898. 

•"While  the  duties  imposed  upon  the  police 
juries  as  boards  of  review  by  the  various  stat- 
utes defining  said  duties  appear  to  be  somewhat 
general  as  to  the  examination  and  valuation  of 
property  placed  upon  the  tax  rolls  by  assessors, 
the  Supreme  Court  of  Louisiana  has  held  that 
their  power  to  change  valuations  placed  thereon 
by  the  assessors  is  limited  to  instances  in  which 
there  is  a  controversy  or  contest.  Union  Oil  Co. 
V.  Campbell.  48  La.  Ann.  1350,  20  South.  1007 ; 
Police  Jury  ot  Concordia  Parish  v.  Campbell, 
Assessor,  117  La.  76,  41  Soutii.  368.  « 

"If  the  powers  of  the  board  be  limited  to  the 
determination  of  issues  thus  raised,  as  would 
appear  from  the  authorities  cited,  could  it  an- 
ticipate such  a  condition  in  advance  of  an  issue 
so  raised,  and  provide  itself  with  evidence  there- 
on by  the  employment  of  experts  at  the  expense 
of  the  parish?   •    •  • 

"The  statute  points  out  the  manner  in  which 
the  board  shall  determine  the  values  of  prop- 
erty on  the  assessment  lists,  and  to  that  end  are 
'directed  to  carefully  examine  and  scrutinize 
the  BBsesament  list  as  prepared  and  filed  by  the 
assessor  and  to  compare  each  individual  nsnem 
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ment  with  th«  otben,  conridering  the  taIumi 
placed  on  aame,  and,  alter  hearing  eridence  con- 
cerning; eame,  determine  If  said  valnatliMU  are 
equitable  and  just  and  in  accord  with  the  re- 
quirements of  the  Constitution.'    •    •  • 

"The  effect  of  the  contract  is  nothing  more 
or  less  than  the  employment  of  an  assistant  to 
the  Bssesaor,  and,  as  wiU  be  seen  from  the  au- 
thorities cited,  when  the  law  provides  an  officer 
upon  whom  such  duties  are  imposed,  the  county 
or  parish  is  without  authority  to  Test  those  du- 
ties in  other  persona  at  the  expense  of  the  pub* 
lie." 

For  a  better  understanding  of  the  question 
here  at  Issue  we  reprodnce  in  full  section  24 
of  Act  170  of  1898,  as  amended  and  re-enact- 
ed by  Act  63  of  1006,  p.  07,  i  2,  as  follows, 
to  wit: 

a)  "Sec.  24.  Be  It  further  enacted."  etc.: 
"That  the  said  hoard  of  reviewers  shall  meet 
on  the  first  Monday  in  July  of  each  and  every 
year,  or  as  soon  thereafter  aa  possible,  and  the 
several  assessors  throughout  the  state,  parish 
of  Orleans  excepted,  shall  lay  beftne  the  aald 
board  all  of  said  lists  of  property  with  the  es- 
timate [d]  [actual]  cash  value  thereof  extended 
and  listed  and  valued  by  the  said  assessor  as 
aforesaid,  together  with  the  list  and  valuation, 
made  under  oath  as  aforesaid,  of  those  prop- 
erty owners  who  believe  the  assessor's  valuation 
to  be  in  excess  of,  and,  beyond  the  actual  cash 
value  of  the  personal  or  real  property  therein 
enumerated,  and  the  said  board  shall  proceed  at 
once  to  determine  the  issue  iuTOlved,  and  their 
decidon  shall  be  finaL" 

(2)  "It  shall  be  the  duty  of  the  board  of  re- 
view, as  constituted  by  this  act,  and  thev  are 
hereby  directed,  to  carefully  etf^mine  and  scru- 
tiniee  the  asaeaament  liat  as  prepared  and  filed 
by  the  assessor  and  to  compare  each  individual 
Hem  aeeeaament  with  the  othera,  considering  the 
value*  placed  on  the  aame,  and  after  hearing 
evidence  oonceming  aame  determine  if  taid  val' 
uations  are  equitable  and  jast  and  in  accord 
with  the  requtrementa  of  the  Constitution,  and 
eithw  approve  or  ddaopprove  the  aaid  aaaeta- 
mtent  Hat.  If  the  said  iist  be  approved  by  the 
reviewers,  then  said  assessment  list  or  roll  shall 
be  final.  Should  the  reviewers  disapprove  the 
roU  or  any  item  *  *  *  thereon^  it  shall  be 
the  duty  of  the  reviewers  to  note  aaid  items  and 
to  declare  and  make  knoion  the  value  which,  in 
their  opinion,  ahouid  be  correctly  listed  upon  the 
roll,  in  lieu  of  the  amount  there  named  by  the 
assessor  for  assessment  for  purposes  of  taxa- 
tion, and  notify  the  assessors  of  such  disagree- 
ment, with  reason  for  the  same,  and,  if  after 
considering  the  said  difference,  with  reasons 
thereof  the  aasenor  shoold  concur  in  such  val- 
uation, then  the  aaseasor  shall  make  the  asBeas- 
ment  placed  upon  the  individual  item  on  the 
roll  conform  to  the  valuation  agreed  upon  by 
the  board  of  reviewers  and  concurred  in  by  him. 
//  there  be  no  eoneurrenoe  at  to  th»  valuation 
for  purpoaea  of  tarnation  between  the  aaeeaaor 
and  the  reviewera,  then  and  in  that  caae  the 
valuation  (aa  fiwed  by  the  board  of  reviewera) 
shall  remain  as  final,  unteaa  otherwise  ordered 
and  adjudged  by  the  oourta,  as  provided  by  this 
act."    (Italics  by  the  court.) 

(3)  "It  shall  be  the  duty  of  the  board  of  re- 
view, as  constituted  by  this  act,  to  hear  any  and 
all  taxpayers  who  desire  to  contest  the  correct- 
ness of  the  valuation  placed  by  the  assessor  up- 
on the  property  listed  for  aseessment,  owned, 
controlled,  or  held  by  him,  and  to  determine  as 
to  the  correctness  or  incorrectness  of  such  con- 
test. And  if  said  claim  for  relief  be  approved 
by  the  reviewers,  then  they  shall  proceed  to  no- 
tify the  assessor  of  such  erroneous  assessment, 
and  propose  correction  of  the  same  in  the  man- 
ner prescribed  in  the  fwegoing  portion  of  this  I 
section.**  I 

(4)  "Provided,  however,  if  said  claim  for  re-  { 
lief  be  not  approved  by  the  reviewers,  the  ciaim- , 


ant  may  bring  actlwa  for  rellrf  before  the  dla- 
trict  courL  wmch  conrt  will  hear  and  determine 
said  suit  u  accord  with  tbe  law  governing  the 

case." 

(6)  "Tfiat,  in  all  suits  for  reductiw  of  assess- 
ments, the  judge  is  hereby  directed  to  hear  and 
try  such  cases  without  delay,  and  in  chambers. 
If  necessary,  without  cost  to  the  reviewers  or  the 
assessor.  It  is  hereby  made  the  duty  of  the 
assessor  and  he  shall  bring  suit,  when  necessary, 
to  protect  the  interest  of  the  state,  and  be  shall 
also  have  the  ri^ht  of  appeal,  and  such  proceed- 
ings shall  be  without  cost  to  him  or  the  state. 
Any  taxpayer  shall  have  the  right  to  appear  be- 
fore the  board  of  reviewers  and  call  in  question 
any  assessment  on  the  roll  if  he  considers  such 
assessment  too  low,  and  any  taxpayer  shall  have 
the  right  to  appeal  from  the  decision  of  the  as- 
sessor or  board  of  reviewers,  to  the  courts  at 
his  own  cost." 

(6)  "No  valuatitm  made  by  the  assessors  shall 
be  increased  by  the  board  of  reviewers  unless 
the  taxpayer  is  served  with  notice  to  appear  be- 
fore said  board,  within  five  days,  and  show 
cause  why  such  Increased  assessment  should  not 
be  made.'* 

(7)  "Such  summons  shall  be  signed  by  the 
president  of  the  board,  service  therein  and  re- 
turn made  in  the  manner  now  provided  by  law 
in  the  case  of  ordinary  subpcenos." 

In  the  same  connection,  we  think  It  per- 
tinent to  call  attention  to  sections  14  and 
26  of  Act  170  of  1898,  which  read: 

"Sec.  14.  •  •  •  OTiat  it  shaU  be  the  duty 
of  each  taxpayer,  parish  of  Orleans  excepted,  to 
fill  out  a  list  of  his  pn^m^  in  accordance  with 
the  form  provided  in  section  17  of  tills  act ;  and 
be  shall  make  oath  thereto  before  the  tax  as- 
sessor, or  any  officer  authorized  by  law  to  ad- 
minister oaths,  and  return  the  eame  to  the  as- 
sessor before  the  first  of  May  of  each  and  every 
year,  and  any  refusal,  neglect,  or  failure  from 
any  cause  whatsoever,  to  comply  with  this  pro- 
vision of  this  act  shall  act  as  estopping  the  tax- 
payer from  contesting  the  correctness  of  the  aa- 
sessment  list  filed  by  the  assessor.   *   *  * 

"Sec.  26.    •    •    •   That  all  Uxpayers  in  the 

Earish  of  Orleans  shall  have  the  right  to  appear 
efore  a  standing  committee,  »  •  •  and,  in 
the  parishes,  betore  the  board  of  reviewers,  as 
provided  for  in  this  act.  during  the  sessions  of 
said  board,  and  be  heard  concernit^  the  descrii>- 
tions  of  the  property  listed  and  the  valuation  of 
the  same  as  assessed ;  and  the  board  of  review- 
ers, having  the  claim  for  relief  of  the  taxpayer, 
shall  either  approve  or  disapprove  the  i>etition, 
as  provided  in  section  24,  and,  if  disapproved, 
then,  the  taxpayers  shall  have  the  right  of  test- 
ing the  correctness  of  their  aasesBments,  before 
courts  of  justice  in  any  procedure  wludi  the 
Constitution  and  laws  may  i>ennlt ;  but  the  ac- 
tion to  test  such  correctness  shall  be  instituted 
on  or  before  the  first  day  of  November  of  the 
year  in  which  the  assessment  is  made.   *   •   •  >• 

For  convenience  of  reference,  we  have 
numbered  the  paragraphs  in  section  24,  as 
above  quoted,  though  they  bear  no  numbers, 
as  published,  and  it  will  be  observed  that 
IHtragraphs  1,  3,  and  4  provide  for  cases  in 
which  the  assessor  has  placed  one  valuation 
upon  property  and  the  owner  has  placed  an- 
other, and  that  they  require  the  assessor,  up- 
on the  complaint  of  the  taxpayer,  to  lay  both 
before  the  board,  and  the  board  to  proceed 
at  once  to  determine  the  Issue  involved :  that 
paragraph  5  makes  it  the  duty  of  the  as- 
sessor to  bring  suit  "when  necessary  to  pro- 
tect the  interest  of  the  state,"  and  gives  him 
the  right  of  apiteal  In  such  cases  withoat 
ooat  to  blm  or  the  stat^  and  Oast  datue) 
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ODulen  npon  **Binj  taxpayer"  tbe  right  to 
call  In  question  any  assessment  on  the  roll 
If  be  omsldera  snch  assessment  too  low ;  and 
tbat  paragraphs  2,  6,  and  7,  In  mandatory 
laitguage,  make  It  tbe  dnty  of  the  board  "to 
carefally  examine  and  scroti nize  the  assess- 
ment list,  •  •  •  compare  eadi  indlTldual 
Item  assessment  with  tbe  others,  •  *  * 
and,  after  hearing  evidence  concerning 
■ame^**  determine  whether  the  'Valuations 
are  equitable  and  Just  and  In  accord  with 
tbe  requirements  ot  the  Constitution,"  'and 
provided  (paragraph  Q)  that  "no  valuation 
made  by  tbe  assessor  shall  be  Increased  un- 
less the  taxpayer  Is  served  with  notice  to 
appear  before  said  board,  within  five  days 
and  show  cause  why  sntih  Increased  assess- 
ment should  not  be  made,"  tbe  summonses  In 
such  cases  (paragraph  7)  to  be  dgned  by  the 
president  of  the  board,  and  returns  made  "In 
the  manner  now  provided  by  law  In  the  case 
of  ordinary  subpoenas."  It  will  further  be 
observed  that,  under  sections  14  and  26,  the 
taxpayer  is  estopped  to  contest  hla  asseas- 
ment  before  the  board  of  reviewers  unless 
he  shall  have  made  the  return  of  his  prop- 
erty as  required  by  section  17,  and  has  no 
standing  to  contest  it  In  court,  unless  be 
sfaaU  first  have  presented  his  petition  to  the 
board  of  reviewers  and  It  shall  have  been 
disapproved  by  the  board,  and  even  in  that 
case  cannot  be  heard  in  court  unless  be  in- 
stitutes his  suit  before  the  1st  of  November 
of  the  year  in  which  the  assessment  com- 
plained of  was  made. 

All  of  which  propositions  have  been  af- 
flrmed  by  the  decisions  of  this  court  liqui- 
dating Commissioners  v.  Marrero,  106  la. 
130,  SO  South.  305 ;  Construction  Co.  v.  Tax 
Collector,  108  La.  436,  32  South.  899.  58  L. 
R.  A  349 ;  Usao  &  Bro.  v.  Police  Jury,  127 
La.  292,  53  South.  666,  31  I*.  R.  A.  (N.  S.) 
1141. 

Upon  the  other  hand,  if  the  power  of  the 
board  of  reviewers  to  make  any  change  in  the 
valuati<m  of  property  assessed  for  taxation 
la  "limited"  (as  our  Brother  of  the  district 
court  aeems  to  think  that  the  conrt  has  de- 
eded) "to  Instances  In  which  there  is  a  con- 
troversy or  contest"  initiated  by  the  tax- 
payer, it  is  quite  evident  tltat  no  Increase  of 
assessment  Is  likely  to  be  brought  about,  and 
that  tbe  public  flsc  will  be  the  sufferer. 

It  is,  however,  as  cl«ir,  we  think,  as  lan- 
Kuage  can  make  it,  that  tbe  law  wbldi  we 
bave  quoted  was  enacted  in  the  Interest  of 
the  state  as  veil  as  of  the  taxpayer,  and 
that,  while  tbe  board  has  no  authority  to 
reduce  an  assmsmoit  in  a  case  vben  the 
taxpayer  baa  not  ccHupIalned  and  has  estop- 
ped himself  to  ctonplaln  of  it,  the  mandatory 
duty  la  imposed  upon  the  board  to  take  tbe 
Initiative,  in  the  Interest  of  tbe  state,  and, 
"In  tbe  language  of  tbe  law*"  to  carefully 
examine  and  scmtlnlse  the  assessment  list, 
3B  prepared  and  filed  by  the  assessor,  and 
compare  eacb  Individual  Item  assessment 


with  the  others,  considering  the  value  placed 
on  the  same,  and  after  [notice  to  tbe  tax- 
payer and]  hearing  evidence  eoneamtng  tbe 
same,  determine  If  said  valuations  are  equi- 
table and  Jnst  [to  the  state]  and  In  accord 
with  the  requirements  of  the  GrastUntimL" 
The  caaea  of  the  UnltHi  OH  Oo.  v.  QtmpbeU, 
48  La.  Ann.  13B0,  20  Sonth.  1007,  and  PoUce 
Jnry  v.  Campbell,  117  Ia.  76,  41  Sonth.  358, 
relied  on  as  snworUng  tbe  Judgment  ap- 
pealed trom  were  both  decided  before  Act 
63  ot  1906  became  a  law,  and  the  case  first 
mentioned  before  the  passage  of  Act  170  of 
1898,  and  In  each  case  it  appeared  that  the 
board  of  wrievrea  waa  asserting  a  right  to 
reduce  an  assessment  or  assessments  of 
wbldi  tbe  taxpayer  bad  made  no  ctnnplalnt, 
and,  for  aught  tbat  appeared,  waa  estopped 
to  complain. 

We  are  therefore  of  opinion  that  It  is  the 
plain,  mandatory  duty  of  a  board  of  review- 
ers to  scmtlnlEe  every  assessment  roll,  wltb 
a  view  of  determining  whetiier  the  valua- 
tlcms  extended  ther^n  are  correct  or  Inoor^ 
rect,  and.  If  they  are  too  high,  and  the  tax- 
payers bave  made  complaints  as  the  law  pro* 
vides,  to  reduce  them,  in  Justice  to  the  tax- 
payers, and,  if  they  are  too  low  to  increase 
^em,  in  Justice  to  the  state. 

[2,  S]  But,  even  if  that  were  not  the  law, 
and  the  board  of  reviewers  bad  no  authority 
and  was  under  no  obligation  to  change  any 
valuation  upon  an  assessment  roll,  save  at 
the  Instance  of  the  owner  of  the  property,  it 
seems  entirely  clear  to  ns  that  the  law  in- 
tends that  it  should  act  Independently  of 
the  assessor,  whose  valuations  It  would  be 
called  on  (in  such  case)  to  reduce,  and  hence 
we  conclude  that  It  was  an  error  In  the  trial 
conrt  to  hold  'that  the  effect  of  the  contract 
Is  nothing  more  or  less  than  an  employment 
of  an  assistant  to  the  assessor."  The  pur- 
pose and  effect  of  tbe  contract  was  to  pro- 
vide the  board  of  reviewers  with  Information 
which  they  did  not  possess  and  which  was 
absolutely  essential  to  enable  them  intelli- 
gently to  discharge  their  function  of  re- 
viewing the  valuations  of  the  assessors. 

In  State  v.  Addison,  134  La.  642,  64  South. 
497,  defendant  was  charged  with  receiving  a 
bribe,  as  a  police  Juror,  for  keeping  the  po- 
lice Jury  from  letting  any  contract  for  the 
estimating  of  the  timber  In  VeTn<m  parish, 
and  it  was  argued  in  his  behalf  that  there 
was  no  law  authorizing  such  contract,  and 
therefore,  whatever  may  have  been  his  acts, 
they  were  not  within  the  porview  of  his  duty 
as  a  police  Juror.  Dealing  first  with  the 
(luestion  of  the  legality  of  the  ccmtract,  it 
was  said  by  this  court : 

"The  police  juries  are  authorized  b;  law  'to 
lay  such  taxes  as  the?  maj  judge  necessary  to 
defray  the  expenses  of  their  respective  parisheB* 
(R.  S.  I  2743),  and  they  are  also  constituted 
boards  of  reviewers,  with  power  to  review  the  ac- 
tion of  the  assessors  upon  tbe  complaint  of  the 
taxpayers  in  particular  cases  (Act  No.  170  of 
18&B,  H  28  and  24).  To  discharge  Intellisently 
either  oC  the  fnnotioDS  meationsd,  they  muat  be 
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loformed  from  iome  aonrce  of  ttie  valnea  of  the 
property  which  ia  subject  to  the  jurisdictioQ  thns 
conferred  upon  them,  and  we  find  no  law  which 
denies  them  the  right  to  obtain  stidi  informatioD 
elsewhere  than  from  the  asseaaon  or  the  tnx- 
paren.** 

The  opinion  then  farttier  holds,  in  effect, 
that  the  qnestton  of  the  legality  of  the  con- 
tract which  defendant  was  diarged  with  re- 
ceiving e,  bribe  to  preTent  the  letting  of  had 
no  bearing  upon  the  question  of  his  guUt  or 
innocence  of  the  offense  charged.  The  state- 
ment in  the  quotation  as  to  the  powers  of 
the  board  of  reviewers  was  not  intmded  to 
be  llmttatire  (as  no  question  of  tliat  kind 
was  presented),  bnt  merely  as  illustrating  the 
argument  that  the  members  of  the  board 
could  not  be  expected  to  confine  themselves 
to  interested  sonroes  in  seeking  the  informa- 
tion necessary  to  the  discharge  of  tiieir  func- 
tions. 

And  80  we  say  herb  If  the  hoard  of  re- 
viewers of  Ouachita  parish  is  to  take  its  in- 
formation from  the  assessm,  whose  valua- 
tlma  It  is  required  to  review,  It  will  be  no 
better  qualified  to  correct  their  valuations 
than  they  are  to  make  them ;  and,  if  it  Is  to 
take  the  valuations  of  the  taxpayers,  the 
state  would  save  some  expense  by  dispensing 
with  the  assessors  and  the  boards  alike,  and 
accepting  the  returns  of  the  taxpayers  in 
the  first  instance. 

[4]  The  ailment  that,  because  an  as- 
sessor— an  officer  whose  duties  and  compensa- 
tion are  fixed  by  law — may  not  without  spe- 
cial authority  increase  the  expense  of  his 
ofiice,  a  police  jury,  charged  with  the  admin- 
istration of  the  afTairs  of  a  parish,  is  with- 
out authority  to  incur  the  expense  neces- 
sary to  the  performance  of  a  mandatory  duty 
in  connection  with  such  administration.  Is 
without  merit.  Up<Hi  the  whole  we  are  of 
opinion  that  plaintiffs  allege  no  sufficient 
reasons  for  annulling  the  contract  here  In 
question,  and  that  the  court  a  qua  erred  in 
giving  judgment  to  that  effect  It  is  there- 
fore ordered  that  the  Judgment  a{V>ealed 
from  be  avoided  and  set  aside,  and  that  plain- 
tiffs' demand  be  rejected,  and  this  suit  dis- 
missed at  thcdr  coat  in  both  courts. 


(138  La.) 

No.  21479. 

CITT  OP  NEW  ORLEANS  t.  LB  BLANtt 

(Supreme  Court  of  Louisiana.    Nov.  28,  1915. 
On  Behearing,  Mardi  20,  1816.) 

(SvJlaiut  By  <Ap  Court,} 
1.  CoNBTnunoNAL  Law  ®=>S0(3)  —  Execu- 
tive Po WEE— Municipal  Coepobations  — 
Bono  and  Secuejxy  ItaquiBED. 

Artlclea  16  and  17  of  the  state  Constitn- 
ticm  provide  for  the  distribution  of  the  powers 
of  government  to  the  three  departments,  and 
prohibit  tho  exercise,  by  one  department,  of 
powers  belonging  to  either  of  the  others,  except 
in  instances  expressly  directed  or  permitted  by 
the  Constitution-  and  article  3042  of  the  Civil 
Code,  as  amended  and  re-enacted  by  Act  No.  2^ 


of  1808,  contains  certain  provisions  in  re^rd  to 
the  diaracter  of  the  aorety  to  be  offered  by  "the 
debtor  obliged  to  famish  security,"  and  in  re- 
gard to  the  jnrisdiction  of  the  courts  with  re- 
spect to  sureties  in  certain  cases,  but  those  con- 
stitutional and  statutory  provisions  have  no  ap~ 
plication  to  the  case  or  a  person  who  is  not  a 
"debtor,"  in  the  sense  in  which  that  word  is 
used  in  the  statute,  but  who  merely  desires  to 
enter  into  a  contract  with,  or  obtain  a  conces- 
sion from,  a  municipal  corporation,  and  tliey  do 
not  deprive  the  corporation  of  the  right  to  de- 
termine for  itself,  within  the  limits  of  other 
statutes,  the  character  of  bond  and  security  that 
It  will  require,  or  make  that  question  a  jadidal 
one. 

[Ed.  Note.— For  other  cases,  see  Omstltutiona] 
Law,  CfxaH.  Dig.  {  14S;  Dec.  Dig.  «5»80(3). 

Fur  otfasr  deflnittons,  see  Words  and  Phi«M^ 
Btet  and  Second  Series.  Debtw.] 

2.  CONSTITDTIONAL  LaW  ^S»81  —  MUNIOIPAIi 
COBPOBACIONS  «=»661(1)— PoWEK»— Un  AND 

Mainiknancb  of  Stbeets— Pouce  Poweb. 
He  Constitution  of  the  state  vests  all  of 
the  legislative  power  in  the  General  Assembly, 
wtiidi  grant  includes  all  of  the  police  power; 
and  the  General  Assembly  baa  vested  in  the  dty 
of  New  Orleans  so  mudi  of  the  police  power  as 
is  required  by  that  corporation  for  the  dtsdiarge 
of  its  functions,  including  the  power  to  enact 
and  enforce  all  ordinances  necessary  for  the  pro- 
tection of  the  lives  and  property,  the  preserva- 
tion of  the  health,  and  the  promotion  of  the  com- 
fort, convenience,  and  general  welfare  of  its  in- 
habitants, and  indudiiv  the  power  to  regulate 
the  UM  of  the  streets  and  to  maintain  tliem  in  a 
safe  condition. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  S  148;  Dec.  Dig.  ^81; 
Municipal  Corporations,  Cent  Dig.  H  1432, 
1434;  Dec  Dig.  «=>66ia).] 

3.  MunioiPAL  Coepobations  «B»703a).  765(1) 

— USB  07  SlSBSTS— KBOULATIOB— FEBBOHAI. 

INJUBZBB— LXABIUTT. 

The  obligation  rests  upon  the  city  of  New 
Orleans  (as  ui>on  other  munidpal  corpwationa) 
to  keep  its  streets  in  a  safe  condition,  and.  if  a 
person  sustains  injury  by  reason  of  a  neglected 
bridge,  or  an  unguarded  excavation  or  obstruc- 
tion, in  a  public  street  the  dty  is  liable  therefor 
in  damages;  and.  though  the  courts  have  not, 
thus  far,  held  mnnidpal  corpMations  liable  for 
injuries  resulting  from  the  use  of  the  streets 
by  vehicles  driven  by  steam  or  electridty,  the 
obligation  rests  upon  them  to  guard  the  public 
from  that  danger,  as  well  as  from  any  other  that 
may  threaten ;  and  particularly  is  that  true 
with  respect  to  such  vehicle  when  engaged  in 
business  as  common  carriers,  a  business  ailect- 
ed  with  a  public  interest  and  therefore  peculiar- 
ly within  the  domain  of  the  police  power. 

[Ed.  Note.— £\>r  other  cases,  see  Munidpal 
Corporations,  Gent  D^.  SS  lo09,  1687,  1688, 
1B80;  Dec.  Dig.  «=»7re(l),  755(1).] 

4.  OoNSTcrnnoNAi.  Law  «=»209,  21i,  212  — 
Police  Law — **Eqoai.  Pkotectiok  of  thb 
La  w"— Classification  . 

Where  a  state  statute,  purporting  to  have 
been  enacted  in  the  exercise  of  the  police  power, 
operates  a  denial,  to  persons  witliin  the  jurisdic- 
tion of  the  state,  or  the  "equal  protection  of 
the  law,"  it  contravenes  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United  States, 
and  must  he  declared  void.  But: 

"(1)  The  equal  protection  clause  of  the  Four- 
teenth Amendment  does  not  take  from  the  state 
the  power  to  classify,  in  the  adoption  of  police 
laws,  but  admits  of  the  exercise  of  a  wide  scope 
of  discretion  in  that  regard,  and  avoids  what  is 
done  only  wiien  it  is  without  any  reasonable 
basis  and  is  therefore  purely  arbitrary. 

"(2)  A  dossi&catlon  having  some  reasonable 
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bama  doea  not  offend  aralnst  that  clause  menljr 
becBoae  it  is  not  made  with  mathematical  nicety, 
or  because,  in  practice,  it  reaolta  in  some  in- 
equaUty. 

"(3)  When  the  danification  in  audi  a  law  la 
called  in  question,  if  anr  etate  of  facts  reason- 
■Uy  can  be  coDceved  that  wonld  sustain  it,  the 
exlatenoe  of  that  state  of  facts,  at  the  time  the 
law  waa  enacted,  must  be  assumed. 

"(4)  One  who  assails  the  classification  in  such 
a  law  must  carry  the  burden  of  ahowinf  that 
it  does  not  rest  upon  an;  reaaonable  basH,  bnt 
la,  essentially,  arbitraty?* 

[Sd.  Note.— For  odier  cases,  see  Constitnttonal 
liaw,  Cent  Dig.  H  678^  681,  705 ;  Dec.  Dig.  «» 
209,  211,  212. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Eqnal  Protection  of  the 
Law.] 

5.  MUNIOIFAI.  COBPOBATIORB  «=»63(2>— OKDX- 
NANCB  BnAOTKD  UNDSB  QbNEBAL  AUTHOB- 

ztt—Reabonablenbss— Scope  or  Inquibt. 
In  the  matter  of  municipal  ordinances, 
enacted  pursuant  to  general,  as  contradistin- 
gni^ied  frmi  special,  aathorl^,  the  courts  will 
go  farthv,  and  inquire  whether  they  are  reason- 
able. 

(Ed.  Note.— E\>r  otiier  cases,  see  Municipal 
Corporations.  Cent  Dig.  H  loS,  1878;  Dec. 
Dig.  «=!>e3(2).] 

6.  MUNICIPAI.  COBPORATIONS  4S>642(4>— OB- 
DINANCB  BEaUUTinO  JlTNETB—OoNDITIONS 
NBODSSZTATIHO  BHAOTinNT— Pbesuhftion. 

In  tiie  absence  ot  evidrace  to  the  contrary, 
we  most  assume  the  existence  of  conditions 
which  required  the  enactment,  and  its  application 
to  the  Jitney  business,  of  the  ordinance  under 
which  defmdant  was  CMivlcted,  and  which  pro- 
hibits the  carrying  <m  of  the  business  of  trans- 
porting passengers,  on  indicated  routes,  through 
the  streets  of  New  Orleans,  for  uniform  fares, 
in  vehicles,  whether  operated  on  rails  or  other- 
wise, until  the  person  assuming  to  carry  on  such 
business  shall  hare  first  filed  with  the  commis- 
sioner of  public  safety  an  indemnity  bond  in  the 
sum  of  f5,000,  for  each  and  erery  such  vehicle, 
so  used  and  employed,  such  bond  to  be  executed 
by  a  surety  company,  authorized  to  transact 
business  in  this  state,  and  conditioned  that  any 
person  who  may  sustain  damage  to  person  or 
property  as  the  result  of  the  fault  of  the  person 
conductiDg  such  business,  or  bis  agents,  or  em- 
ployes, shall  have  hla  right  of  action  on  said  bond 
as  folly  as  though  it  were  made  directly  in  his 
favor ;  said  bmid  to  be  approved  by  the  commis- 
rion  council  (save  in  so  far  as  the  law  makes  un- 
necessary the  approval  of  a  surety  company, 
which  has  complied  with  the  law  appUcable  to 
snch  companies),  and  to  be  malntamed  at  the 
original  amount  of  ^,000. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §  1415;  Dec.  Dig. 
642(4).] 

Land  and  O'Niell,  JJ.,  dissenting  on  rehear- 
ing. 

Appeal  from  Recorder's  Oonrt  of  New  Or- 
leans; J.  J.  F<^rty,  Becorder. 

Hoa  Le  Blanc  wag  convicted  of  violating 
an  ordinance  of  the  City  of  New  Orleans,  and 

appeals.   Affirmed  on  rehearing. 

C.  C.  FiledrichB  and  Harold  A.  Molse,  both 
of  New  Orleans,  for  appellant  BMgar  M. 
Calm  and  Nathan  Feltel,  both  of  New  Or- 
leans, amid  curiffi,  for  New  Orleans  Motor 
Oar  Aas'n.  John  3.  Bellley,  Aast  City  Atty., 
and  I.  D.  Moore,  City  Atty.,  both  of  New 
Orleans,  for  anieUee. 


PROVOSTY,  J.  The  CHIEF  JUSTICE  has 
prepared  an  (pinion  in  this  case,  in  which 
Justice  SOMMEBYILLB  concurs  In  full, 
and  from  which  Justices  I^D  and  O'NIELL 
dissent  Justice  PBOVOSTY  concurs  in  said 
opinion,  except  in  so  far  as  will  be  herein- 
after stated.'  Said  c^lnion  Is  as  follows: 

Defendant  prosecntes  this  appeal  from  a  con- 
viction and  sentence  upoo  a  diarge  of  violating 
Ordinance  No.  2346,  Commission  Council  Series, 
by  operating  a  "jitney,"  in  contraventi<m  of  the 
provisions  of  section  2  of  that  ordinance,  whidi 
reads: 

"That  no  person,  firm,  association  of  persons, 
or  corporation  shall  be  permitted  to  conduct  and 
carry  on  the  business  of  transporting  passen- 
gers on  indicated  routes  and  for  a  uniform  fare, 
whether  the  said  transportation  be  in  vehicles 
operated  on  rails  or  otherwise,  or  be  permitted 
to  use  and  employ  in  the  conduct  and  canning 
on  of  such  business  any  such  vdilde  untu  he 
shall  have  first  filed  with  the  commissioner  of 
public  safety  *  *  *  an  indemnity  bond  in  the 
sum  of  $5,000  for  each  and  every  such  vehide 
so  used  and  employed ;  the  said  indemnity  bond, 
or  bonds,  to  be  executed  by  a  surety  company 
or  companies  duljr  authorized  to  do  business  in 
the  state  of  Louisiana,  payable  to  the  dty  of 
New  Orleans,  and  shall  contain  stipulation  that 
any  person,  or  persons,  who  may  sustain  damage 
to  bis,  or  their,  person  or  property,  as  the  re- 
sult of  the  fault  of  the  person,  firm,  assoda- 
tion  of  persons,  or  corporation  conducting  sudi 
buBtness,  or  of  his,  or  their,  agents,  servants,  or 
employes,  he,  or  the^,  shall  have  his,  or  their, 
right  of  action  on  said  indemnity  bond,  as  fully 
and  to  the  same  extent  as  If  said  bond  was  made 
and  executed  dlrectiy  in  favor  of  the  claimant 
for  such  damages.  The  said  indonnity  bond,  or 
bonds,  shall  be  submitted  to,  and  jshall  be  first 
approved  by,  the  commission  council.  The 
amount  of  said  bond  (to  wit,  $5,000  for  each  ve- 
hide (werated  as  aforesaid)  shall  always  be 
maintained  at  that  figure  and  shall  not  be  void 
upon  first  recovery,  but  shall  be  actional  against 
from  time  to  time  until  the  full  amount  thereof 
is  exhausted,  and,  In  the  event  that  the  amount 
thereof  shall  have  been  reduced  by  payment  for 
damages,  under  the  terms  of  said  bond  and  these 
provisions,  the  person,  firm,  association  of  per- 
sons, or  corporation,  conducting  the  business  as 
earners  of  passengers  aforesaid,  shall  furui&h  an 
additional  bond  for  the  amount  so  paid,  so  that, 
at  all  times,  a  bond,  or  bonds,  of  indemuity  for 
the  entire  sum  of  $5,000  shall  be  carried,  on 
each  and  every  vehicle  used,  employed  aud  op- 
erated in  the  business  aforesaid ;  provided,  how- 
ever, that  the  provisions  of  this  section  shall  be 
operative  from  and  after  the  16tb  day  of  May, 
1015.'* 

To  the  charge  so  preferred,  defendant  demur- 
red, on  the  grounds  (which  are  here  stated,  as 
we  understand  them,  tliongta  not  in  the  precise 
order  in  which  thCQr  aivear  in  the  demurrer), 

to  wit: 

(1)  That,  in  adopting  the  sectttm  quoted,  upon 
its  tirat  offering,  the  commission  council  of  New 
Orleans  violated  section  10  of  the  city  charter; 
(2)  that  said  section  contravenes  articles  16 
and  17  of  the  state  Constitution,  in  attempting 
to  confer  upon  the  commiasion  council  the  i>ower 
to  interpret,  and  determine  tlie  question  of  the 
Buffidency  Tel  non  of  the  bond  thereby  required, 
whidi  la  a  judicial  function ;  (3)  that  the  busi- 
ness of  operating  a  "jitney"  in  the  streets  of 
New  Orleans,  not  having  been  subjected,  by  the 
Constitution,  to  the  police  power,  cannot  be 
subjected,  to  that  power  by  the  dty  council,  and 
that  the  council  is  without  authority,  in  the  at- 
tempted exercise  of  such  power,  to  oeate  a  mis- 
demeanor and  provide  a  penalty  therefor,  such 
authority  being  vested  by  artklfl  109  of  the 
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Cinutitiition  in  the  General  AaavaMj ;  (4)  that 
the  reQairement  of  an  indemnity  bond,  aa  con- 
tained in  the  section  in  question,  Is  not  a  com- 
petent exercise  of  Uie  police  power,  but  is  arbi- 
trary, discriminatory,  unreaaoQable,  confisca- 
tory, impossible  of  fulfillment,  tantamount  to 
a  prohibitioD  against  the  carrying  on,  by  a  par- 
ticular class  of  dtizens,  of  a  legitimate  bosineas, 
recognized  by  law,  and  hence  is  ultra  vires  of 
the  commisuon  council  and  in  violation  of  the 
Fourth,  Fifth,  and  Fourteenth  Amendments  to 
the  Constitution  oi  the  United  States  and  of 
the  second  and  rixth  articles  d  the  Constitution 
of  this  state. 

Defendant  introduced  a  number  of  witnesses, 
who  testified  that  the  surety  companies  doing 
busineBs  in  New  Orieans,  or  a  number  of  them, 
had  declined,  or  were  onwilliug,  to  become  par- 
ties to  biHids  such  as  that  required  by  the  ordi- 
nance, unless  they  were  furnished  with  col- 
lateral security  to  the  full  amount  of  the  bond 
and  paid  a  premium  of  $60  in  each  case.  And 
defendant  testified  that  he  had  tendered  to  the 
cit7  authorities  a  policy  of  indemnity  insur- 
ance, which  a  casualty  insurance  company  was 
willing  to  issue,  in  bis  favor,  but  which  was 
not  transferable.  Being  asked  why  be  did  not 
furnish  the  bond  required  by  the  ordinance,  he 
replied :  "Because  I  never  had  f&,000.  Q.  And 
you  couldn't  get  it7  A.  No,  sir."  He  also  tes- 
tifies that  he  had  ctunplied  with  other  require- 
ments of  the  ordinance,  and  he  produced  a  city 
license  for  carrying  on  the  business  of  "auto 
transfer,"  and  a  state  license  for  the  business  of 
"utney  mobile,"  for  each  of  wblA  he  bad  paid 
30  for  the  year  1915.  The  record  is  oitirely 
ftrren  of  evidence  as  to  the  character  of  the 
business  thus  designated,  or  its  relation  to  any 
other  business,  ,  activity,  or  c(»idition.  There 
is,  however,  some  testimony  from  which  it  may 
be  inferred  that  it  is  carried  on  by  means  of 
secondhand  automobiles  which  are  bought  at  a 
low  price,  and  which  carry  passengers,  at  low 
fares,  on  routes,  selected  by  the  operators,  which 
have  fixed  termini. 

1.  The  ground  of  demurrer  first  above  stated 
has  not  been  referred  to  in  the  argument,  oral 
or  written,  of  defendant's  counsel,  and  Is  con- 
sidered to  nave  been  abandoned. 

[f]  2.  Articles  16  and  17  of  the  state  Consti- 
tution provide  for  the  distribution  of  the  powers 
of  government  to  the  three  departmente,  and 
prohibit  the  exercise,  by  one  department,  of 

flowers  belonging  to  either  of  the  others,  except 
Q  the  instances  expressly  directed  or  permitted 
^  the  Constitution.  Article  3042  of  the  Civil 
Code,  as  amended  and  re-enacted  by  Act  225  of 
1908,  reads : 

"Article  3042.  The  debtor  obliged  to  furnish 
security  must  offer  either  a  surety  company 
authorized  to  do  business  in  the  state  of  Louisi- 
ana, or  a  person  able  to  contract,  who  has  prop- 
erty liable  to  sozure  within  the  state  of  suffi- 
cient value  to  answer  for  the  amount  of  the  ob- 
ligation, and  who  is  domiciled  in  the  parish 
where  the  security  is  to  be  given. 

"Whenever  it  shall  be  made  to  appear  to  the 
satistactiou  of  the  judge  having  jurisdiction 
thereof  that  any  person  who  has  been  appointed 
to  discharge  the  duties  of  administrator,  execu- 
tor, tutor,  curator,  or  any  fiduciary  trust  what- 
ever, is  unable  to  give  security  in  the  parish, 
the  judge  shall  have  power  to  order  that  sure- 
ties residing  in  any  other  parish  be  received. 

"Where  surety  is  tendered  of  persona  rewding 
out  of  the  parish,  the  judge  alone  ahall  pass  on 
the  sufficiency  thereof,  and  shall  require  such 
proof  as  he  may  deem  necessary. 

"All  actions  on  bonds  against  the  sureties 
aforesaid  may  be  instituted  In  the  court  having 
orif^nal  jurisdictiOT  of  the  subject-matter;  and 
the  parties  thereto,  when  legally  cited,  shall  he 
subject  to  the  jurisdiction  of  such  court" 

It  is  quite  evident  that  the  jurisdiction,  thus 
conferred  on  the  "judge,"  relates  to  bonds  re- 
quired by  law  in  matters  already  within  the 
cognixance  of  such  judge,  and  that  the  lawmak- 
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er  does  not  intend  to  restrict  the  liberty  of  con- 
tract between  individuals  in  the  matter  of  th« 
giving  and  accepting  of  conventional  bonds. 

A  person  who  mu^y  desires  to  enter  into  a 
contract  with,  or  to  obtain  a  concession  from, 
a  municipal  corporatioa,  in  a  case  in  wMdi 
the  corporation  requires  a  txHid,  does  not,  theze- 
by,  become  the  "debtor"  of  the  corporatioii, 
even  though  that  word  be  interpreted  in  its 
broadest  sense,  and  there  is  nothing  in  the  stat- 
ute which  deprives  the  corporation  of  the  right 
to  determine  for  itself  the  cnaracter  of  bond  and 
security  that  it  will  require,  or  that  makes  the 
determination  of  that  question  a  judicial  one. 

[2]  3,  The  foct  that  the  Constitution  has  not. 
in  terms,  subjected  the  business  of  operating  a 
"Jitn^"  to  the  dominion  of  the  police  power  is 
not  surprising,  since  that  business  seems  to  have 
originated  since  our  latest  Constitution  was 
adopted.  But  all  the  Constitutions  that  we  have 
had  have  vested  In  the  General  Aasembly  (all  of) 
"the  legislative  power  of  the  state,"  which 
grant  has  included  all  of  the  police  power,  and 
the  General  Assembly  has  vested  in  the  city  of 
New  Orleans  so  much  of  that  power  as  is  re- 
quired by  tliat  corporation  for  the  discharge  of 
its  functions,  including  the  power  to  enact  and 
eikforce  all  ordinances  necessary  for  the  pro- 
tection of  the  lives  and  property,  for  the  pres- 
ervation of  the  health,  and  for  the  promotion 
of  the  comfort,  convenience,  and  general  welfare 
of  its  inhabitants,  and  including,  apedfically, 
the  power  to  regulate  the  use  of  the  street*  and 
maintain  them  in  a  safe  condition. 

That  it  was  competent  for  the  General  Asaem- 
bly  to  make  such  grant  is  beyond  question,  the 
consensus  of  the  jurisprudence  upon  that  subject 
being  stated  as  follows: 

"The  municipality,  as  a  governmental  agency, 
must,  of  course,  have  such  measure  of  the  pow- 
er [referring  to  the  police  power]  as  is  neces- 
sary to  enable  it  to  perform  its  governmental 
functions  and  also  those  municipal  functions 
which  are  necessarily  and  inseparably  incident 
to  its  existence  as  a  corporation.  *  •  •  Aft- 
er repeated  challenge  of  municipal  anthority  to 
exercise  the  police  power,  on  tiie  ground  that 
it  is  a  sovereign  power  and  therefore  nondelega- 
ble, the  doctrine  is  firmly  established  and  now 
well  recognized  that  the  Legislature  may,  ex- 
pressly or  by  implication,  delcf^ate  to  municipal 
corporati(ms  the  lawful  exercise  of  police  pow«r 
within  their  boundaries.  The  measure  of  the 
power  thus  conferred  is  subject  to  the  l^riative 
discretion."  28  Cyc.  603. 

[3, 4]  4.  The  remaining  question  is  whether 
the  particular  enactment  here  attacked  is  within 
such  limitations  as  ere  imposed  upon  the  ex- 
ercise of  the  jiwlice  power,  or,  by  transgr^sing 
those  limitations,  authorizes  the  intervention 
of  the  courts;  and,  in  that  connection,  it  be- 
comes necessary  to  inquire  more  particularly 
into  the  terms  of  the  grant  under  which  the 
power  has  been  exercised. 

The  Constitution  of  the  state  contains  the  pro- 
vision : 

"Art.  319.  The  electors  of  the  city  New 
Orleans  and  of  any  ^litical  corporation  which 
may  be  established  within  the  territory  now,  or 
which  may  hereafter  be  embraced  within  the 
corporate  linuts  of  said  city,  shall  have  the  right 
to  choose  the  public  officers,  who  shall  be  charg- 
ed with  the  exercise  of  the  police  power  and 
with  the  administration  of  the  affairs  of  said 
corporation  in  whole  or  in  part" 

Conceding,  for  present  purposes,  that  the  term 
"police  power"  as  so  used,  means  such  police 
power  as  may  be  conferred  upon  the  city  by  tie 
General  Assembly,  we  turn  to  the  lesisfative 
charter  of  the  city,  being  Act  159  of  1912,  and 
find  the  following,  among  other,  provisions, 
pertinent  to  our  inquiry,  to  wit: 

"Section  1.  •  •  •  (d)  The  legislative,  ex- 
ecutive and  judicial  powers  of  the  city  shall  ex- 
tend to  all  matters  of  local  and  mnnicipnl  gov- 
ernment it  being  the  Intent  thereof  [hereof]  tiiat 
the  spedficationa  of  iMUticular  powers  by  any 
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other  provision  of  this  charter  shall  never  be 
constmed  aa  impairing  the  effect  of  the  foieral 
grant  of  powers  hereby  bestowed; 

"(e)  The  city  shall  also  have  all  powers,  prlv- 
ileftes  and  functions  which  by  or  piirsuaot  to  the 
Oonstitutloa  of  this  state,  have  been,  or  could 
be,  granted  to  or  exercised  by  any  city.   •   •  ♦ 

"Sec.  6.  The  commission  council  shall  have  the 
power,  and  it  shall  be  their  duty,  to  pass  soch 
ordinances,  and  to  see  to  their  faithnil  execu- 
tion, as  may  be  necessary  and  proper: 

"1.  To  preserve  the  peace  and  good  order  of 
the  city.   •   *  • 

"2.  To  suppress  all  nuisances.  •  •  • 

"3.  To  open  and  keep  open  and  free  from  ob- 
sAructioD  all  streets,  public  squaro^  wharves, 
landinss,  lake  shore  and  river  and  canal  banks. 

"4.  To  keep  the  streets  and  crossings  and 
bridges  and  canals  and  ditdies  clean  and  In  re- 
pair.  •   •  • 

"6.  To  light  the  streets,  wharves  and  landings 
and  pnt^  squares.   •   *  • 

"Sec.  8,  The  commlssioa  coancU  shall  also 
have  power:   •   •  • 

"12.  To  authorize  the  use  of  the  streets  for 
railroads  operated  by  horse,  electricity,  steam 
or  nukive  power,  and  to  rc«tilate  the  same;  to 
require  and  compel  all  lines  of  railway  or  tram- 
way in  any  one  street  to  run  on  and  use  one  and 
the  same  trac^  and  turntable,  to  compel  them  to 
keep  conductors  on  their  cars  and  c<»upel  all 
such  companies  to  keep  In  zeiiair  the  street, 
bridges  and  crossings  through  or  over 
their  cars  run. 

"18.  To  establish  jails,  houses  of  refuge, 
reformation  and  correction  and  to  make  regula- 
tion for  tb^r  government;  to  construct,  main- 
tain end  operate  belt  railroads  and  othw  public 
utilities;  and  to  exercise  general  police  power  in 
the  city  of  New  Orleans.   •   •  • 

"Sec.  28.  Every  ordinance  purporting  to  grant 
to  any  person,  corporation,  assoaation  or  firm 
any  privilege  to  use  or  occupy  any  part  of  any 
street,  public  place  *  *  *  in  connection  with 
the  conduct  of  any  private  business,  shall,  after 
having  been  introduced  in  the  commission  coun- 
cil, he  advertised  in  full  in  the  official  Journal, 
daily,  for  two  weeks,  and  shall  then  be  consid- 
ered and  passed  or  rejected  *  *  *  in  the 
manner  provided  for  other  ordinances.  No  priv- 
ilege of  any  kind  for  the  use  of  any  part  of  any 
street,  public  place  or  public  property  in  con- 
nection with  the  conduct  of  any  private  business, 
except  such  as  are  incidental,  appertaining  to  or 
necessarily  connected  with  grants  of  the  char- 
acter referred  to  in  section  29,  now  udsting  or 
hereafter  to  be  made,  shall  be  granted  by  the 
commission  council  except  on  adeijuate  consld- 
eranon  fixed  in  the  ordinance  grantutg  the  privi- 
lege payaUe,  at  the  discretion  of  the  *  *  * 
coundl,  either  fn  cash  before  said  privilege  is 
exercised,  or  In  installments  to  be  paid  in  ad- 
vance at  dates  to  be  fixed  by  the  ordinance." 

Section  28  refers  to  grants  for: 

"Tbe  lighting  of  streets  or  pablio  places,  the 
lease  of  pnblic  markets  or  the  establishment  of 
maricetfl  or  other  utilities  to  become  public  on 
terms,  the  operatiM  of  ferries,  the  removal  or 
disposal  of  garbage,  the  construction  and  opera- 
tions of  street  railroads  or  purporting  to  award 
a  contract  covering  the  performance  or  disdiarge 
of  any  public  duty  or  function.   •   •   •  " 

It  would  be  impossible  to  express  more  em- 
phatically, than  by  the  language  thus  used,  the 
Intention  to  confer  upon  the  city  all  the  power 
that  it  is  cunpetent  for  the  Oeneral  Assembly  to 
confer  upon  any  municipal  corporation.  But, 
even  though  the  accomplishment  should  be  held 
to  fall  short  of  the  intention,  it  is  clear  that  the 
power  and  obligation  are  conferred  and  imposed 
to  maintain  the  streets  and  so  regulate  their  use 
aa  to  secure  the  safety  and  convenience  of  the 

Eublie,  to  whom,  alone,  they  belong.  As  far 
Bck  88  1810— before  the  adoption  of  the  Con- 
stitatifKi  under  which  Louisiana  was  admitted 
Into  the  Union— in  the  suit  ot  Danblin  v.  May- 


or, 1  Hart.  (O.  S.)  185,  plalntiEF  complained  that 
the  city  authorities  had  demolished  a  house  that 
he  had  built  and  had  driven  him  from  the  prem- 
ises. Defendants  admitted  the  demc^tion,  but 
justified  it  on  the  eronnd  that  the  house  had 
been  built  in  a  public  street,  in  violation  of  a 
city  ordinance.  PlaintiifB  connsel  cited  the  laws 
of  Spain  (then  in  force),  to  the  effect  that,  "if 
the  corporation  of  any  city  are  disseised  of  any 
of  their  land,  they  shall  bring  suit  therefor,  and 
if  they  use  force  to  regain  possession,  they  shall 
forfeit  their  title  to  the  premises."  In  deciding 
the  qnestiim  so  presented,  Martin,  J.,  said: 

"l^e  ordinance  of  the  corporation  is  not  re- 
pugnant to  the  Constitution  of  the  United  States 
nor  to  any  of  the  laws  of  the  territory.  Tlie 
Spanish  laws  quoted  by  the  plaintiff's  counsel 
re]ate  only  to  lands  belonging  to  the  corporation 
as  their  private  property.  Streets  are  not  the 
property  of  any  one ;  they  belong  to  the  whole 
communis.  They  are  not  the  property  of  the 
corporation,  for  if  they  were  the  coiporatitKi 
could  exclude  the  whole  world  from  the  use  of 
them.  On  the  contrary,  the  use  of  them  belongr 
to  the  whole  world"  (citing  3  Fartida  and  Com- 
mentary of  Greeorio  Lopez,  and  Btnnan  Law, 
Dig.  lib.  43.  tit  10). 

In  Kennedy  v.  Phelps,  10  La.  Ann.  227  (de- 
cided in  185o),  the  gaestion  presented  was  as  to 
the  validity  of  an  ordinance  of  the  then  city  ol 
Lafayette,  under  whidi  the  street  commisrioner 
threatened  to  close,  as  a  public  nuisance,  certain 
premises  used  by  plaintiff  tor  the  curing  of 
hides.  In  sustaining  the  ordinance,  this  court 
quoted  from  the  decision  of  the  Supreme  Court 
of  Massadiusetts,  in  the  case  of  Baker  v.  CSty 
of  Boston,  12  PidE.  (9  Mass.)  193,  22  Am.  l>e& 
421,  as  follows: 

"It  has  not  been  denied,  nor  it  cannot  be, 
that  the  mayor  and  aldermen  are  clothed  with 
legislative  powers  and  prerogatives  to  a  certain 
extent,  and  that  they  are  fully  empowered  to 
atjopt  measures  of  police,  for  the  purpose  of  pre- 
serving the  health  and  promoting  the  comfort, 
convenience,  and  general  welfare  of  the  inhabit- 
ants within  the  city.  Among  these  powers  no 
one  is  more  imporiant  than  that  for  the  preser- 
vation of  the  public  health.  It  is  not  only  the 
ripht.  hut  the  imperative  duty,  of  the  city  gov- 
ernment to  watch  over  the  health  of  the  citizens, 
and  to  remove  every  nuisance,  so  far  as  they 
may  be  able,  whfdi  may  endanger  it" 

To  which  this  court  added: 

"The  police  powers,  thus  generally  recognized 
as  essential  to  municipal  government,  have  been 
expressly  conceded  to  the  city  of  New  Orleans, 
*  ,*  •  as  tbey  are,  by  implication,  to  the  late 
city  of  Lafayette,"  etc 

\n  Richmond,  F.  &  P.  R.  R.  Co.  v.  City  of 
Richmond,  96  U.  S.  521,  24  L.  Ed.  734,  it  ap- 
peared that  the  plaintiff  company  had  been  in- 
corporated in  1834,  with  authority  to  build  a 
railroad  "from  some  point  within  the  corpora- 
tion of  Richmond,  to  be  approved  by  the  com- 
mon council,"  etc.,  and  to  place  thereon  "all 
machines,  wagons,  vehicles,  carriages,  and  teams 
of  any  description  whatsoever'' ;  that  locomo- 
tives were,  at  that  time,  in  use  in  Virginia,  and 
that  the  city  of  Richmond  was  a  municipal  cor- 
poration, bavins  power  "to  make  and  establish 
such  by-laws,  rules,  and  ordinances,  not  contrary 
to  the  Constitution  or  laws  of  the  common- 
wealth, as  shall  *  •  ♦  be  thought  necessary 
for  the  good  ordering  and  government  of  such 
persons  as  shall  from  time  to  time  reside  with- 
in the  limits  of  said  city  or  corporation,  or 
shall  be  concerned  in  interest  therein." 

It  further  appears  that,  the  road  having  been 
located  within  the  city  limits,  the  company 
placed  locomotives  thereon,  after  which  there 
were  different  negotiations  and  transactions  be- 
tween the  company  and  the  city,  followed,  in 
1870,  by  an  amendment  to  the  city  charter,  au- 
thorizing the  city  to  exclude  aigines  and  cars, 
provided  no  contract  was  thereby  violated,  and, 
followed,  in  1878,  by  an  ordinance,  prohiUttng 
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the  use  of  steam  cars  anon  a  ceitaiD  part  of 
Broad  street,  which  prohibition  having  been  dis- 
r^arded  by  the  company,  the  city  proceeded, 
before  a  police  justice,  for  the  recovery  of  the 
penalty,  and  the  company,  by  way  of  defense, 
attacked  the  ordinance,  as  uncoostitutional,  on 
the  grounds  that  it  impaired  the  obligations  of 
a  contract,  deprived  it  of  ita  property  without 
due  process  of  law,  and  denied  it  the  equal  pro- 
tection of  the  laws.  The  case  was  taken  to 
the  Supreme  Court  of  the  United  States,  and 
it  was  there  held  that  the  ordinance  impaired 
no  contract  obligations,  after  which,  the  opin- 
ion proceeds  as  follows : 

"It  remains  only  to  consider  whether  the  ordi- 
nance complained  of  Is  a  legitimate  exercise  of 
the  power  of  a  city  government.  It  certainly 
comes  within  the  express  authority  conferred 
by  the  amendment  to  the  cit^  charter,  adopted  in 
1870 ;  and  that,  in  our  opinion,  is  no  more  than 
existed  by  implicatiou  before.  The  power  to 
govern  tmpUes  the  power  to  ordain  and  estab- 
lish suitable  police  regulations;  and  that,  It 
has  often  been  decided,  authorizes  municipal 
corporations  to  probibit  the  use  of  locomotives 
in  the  public  streets,  when  such  action  does  not 
interfere  with  vested  rights.  Donnaher  v.  State, 
a  Smedes  &  M.  (Miss.)  649;  Whitson  t.  City  of 
Franklin,  34  Ind.  392. 

"Such  prohibitions  clearly  rest  upon  the  max- 
im 'Sic  utere  tuo  ut  alienum  non  Itedas,'  which 
lies  at  the  foundation  of  the  police  power ;  and 
it  was  not  seriously  contended  upon  the  argu- 
ment that  they  did  not  come  within  the  legiti- 
mate Bcwe  of  municipal  government,  in  the  ab- 
sence of  l^slative  restriction  up<»i  the  powers 
of  the  municipality  to  that  effect  It  is  not 
for  us  to  determine  in  this  case  whether  the 
power  has  been  judiciously  exercised.  Our  duty 
is  at  an  Mid  if  we  find  that  it  exists.  The  judg- 
ment of  the  court  below  is  final  as  to  the  rea- 
sonableness of  the  action  of  the  counciL" 

In  Tilton  et  aL  v.  Railroad  Company,  35  La. 
Ann.  1062,  it  appeared  that,  in  1876,  defend- 
ant had  been  granted,  by  the  city  of  New  Or- 
leans, the  right  to  operate  its  cars  on  the  neutral 
ground  on  Canal  street,  between  Basin  and 
Carondelet;  that  the  grant  was  renewed  in 
1883;  that  plaintiffs,  as  owners  of  abutting 
property,  obtained  an  injunction  against  the 
exercise  of  the  right;  and  that  they  appealed 
from  a  judgment  dissolving  the  injunction  and 
rejecting  their  demands. 

This  court,  after  a  careful  consideration  of  the 
Question  of  the  authority  of  the  dty  to  make 
the  grant,  in  view  of  the  character  of  the  neu- 
tral ground,  reached  the  conclusion  that  the  au- 
thority existed,  but,  finding  that  it  did  not  in- 
clude the  right  to  use  steam  cars,  amended  the 
judgment  appealed  from  in  that  respect,  and 
pen>etually  ^joined  the  defendant  from  using 
such  cars. 

Many  years  before,  in  the  case  of  Brown  et 
aL  T.  Duplessis  and  City  of  New  Orleans,  14 
La.  Ann.  842,  It  appeared  that  the  city  of  New 
Orleans  had  offered  for  sale  the  ri^ht  of  way  for 
the  establishment  of  a  railroad  in  its  streets,  the 
cars  to  be  drawn  by  horses  or  mules,  and  that 
the  adjudication  had  been  arrested  by  an  in- 
junction, sued  out  by  plaintiffs,  on  the  ground 
that  the  power  to  make  it  was  not  vested  in  the 
city,  but  in  the  General  Assembly. 

The  court  quoted  the  following  provision  in 
the  then  city  charter,  as  conferring  the  power, 
to  wit: 

"The  mayor  and  •  •  •  council  shall  have 
full  power  and  authority  to  make  and  pass  sucli 
by-laws  •  •  •  as  are  necessary  and  proper, 
and  are  not  contrary  to  the  Constitution 
•  •  •  of  the  United  States  or  this  state; 
First,  *  *  *  .  Second,  to  regulate  and  make 
improvements  to  the  streets,  public  squares, 
wharves  and  other  property.  •  •  •  Twelfth, 
to  make  regulations  for  the  proper  government 
oxcarts,  drays,  carriages,  omnibuses,  and  other 
vehicles  <A  erezy  descriptim,  which  run  in  tho 


streets,  or  anywhere  within  the  limits  of  the 
dty,  and  to  determine  through  vhat  atreets  the 
same  shall  pass." 

In  the  course  of  its  opinion,  the  court  said, 
in  substance,  that  if  the  dty  had  thought  propw 
to  lay  tracks  through  the  streets,  for  the  use  of 
those  who  might  choose  to  operate  their  own 
hone  or  mole  drawn  cars  thereon,  no  one  could 
have  complained,  as  that  woold  have  afforded 
but  another,  and  not  exclusive,  mode  of  using 
the  streets,  from  which  It  was  dednced  that,  as 
it  did  not  suit  the  public  coffers  to  lay  the  rails, 
it  was  competent  tor  the  dty  to  sell  that  right, 
with  the  privilege  of  (^crating  cars  upon  the 
rails  according  to  a  tanff  fixed  by  the  coanctL 

In  1879,  the  right  of  way  thus  referred  to 
(with  additions,  no  doubt)  was  mAi.hy  the  dty 
for  1630,000,  in  cash ;  and  in  State  ex.  reL  Gas- 
light Co.  V.  Mayor  and  Council,  32  La.  Ann. 
270,  It  was  held  that,  such  right  being  "proper- 
ty" within  the  meaning  of  Act  80  of  1876,  the 

Proceeds  should  be  included  in  the  budget  for 
880  and  devoted  to  the  payment  of  re^tered 
judgments. 

In  the  cases  thus  dted,  therefore,  it  ap^ars 
that  persons  desiring  to  conduct  tJie  business 
of  carriers  of  passoigers  in  the  streets  of  New 
Orleans  were  Kqoired,  and  were  willing,  to  itay 
heavily  for  that  privilege,  in  addition  to  which 
the  streets  in  which  they  were  to  operate  wore 
determined  contradictorily  with  the  dty,  they 
were  required  to  pay  the  expense  of  laying  the 
tracks  for  the  use  of  their  vebides,  and,  it 
may  be  added,  as  a  matter  within  the  cognizance 
of  this  court,  in  most,  if  not  all,  caseti,  they 
were  required  to  assume  a  burden  with  refer- 
ence to  the  maintenance  of  the  streets  in  which 
they  operated.  The  question  has  always  been, 
not  whether  the  dty  had  the  power  to  deny 
such  privilege,  for  no  one,  until  now,  baa  ever 
asserted  a  right  to  it,  but  whether  it  bad  au- 
thority to  grant  it. 

The  defendant  now  before  the  court  and  others 
similarly  situated  daim  the  privil^e  as  of  right. 
They  propose  to  operate  their  vehicles,  not  upou 
rails,  laid  at  thdr  expense,  in  streets  main- 
tained in  part  by  than,  but  npw  asphalt,  laid 
at  the  expense  of  the  dty,  in  streets  selected 
by  them,  but  maintained  by  the  dty. 

It  may  be  here  stated  that,  after  this  prose- 
cution was  instituted  in  the  recorder's  court,  de- 
fendant (with  an  associate)  obtained  an  in- 
junction m>m  &  court  of  civil  jurisdiction  to  re- 
strain the  dty  fn»n  further  proceeding  and  from 
instituting  other  prosecutioniL  on  the  ground 
that  he  had  a  property  right  in  the  use  of  the 
street  for  the  purposes  of  his  business ;  but  this 
court,  upon  the  dty's  application  for  prohibi- 
tion, held  that  he  had  no  such  ri^ht  and  that 
the  dvil  court  was  without  jurisdiction  in  the 
premises,  saying  (amimg  other  things) : 

"The  streets  of  the  towns  and  dties  in  Louisi- 
ana being  am<»ig  the  things  that  are  'public'  and 
'for  the  common  use,'  no  individual  can  have  a 

Eroperty  right  in  such  use  for  the  purposes  of 
is  private  business,  unless,  speaking  generally, 
that  business  being  in  the  nature  of  a  public 
service  or  c<mvenience,  such  as  would  authorize 
the  grant,  the  right  has  been  granted  by  tho 
state,  which  alone  has  the  power  to  make  or  au- 
tborize  it,  or  by  the  particular  dty  or  town, 
acting  under  the  authority  of  the  state,  and  in 
such  case  the  right  can  be  exerdsed  only  in  ac- 
cordance with  the  conditions  of  the  grant ;  that 
is  to  say,  an  Individual  seeking,  but  not  possess- 
ing, a  tight  of  tliat  kind,  may  accept  the  grants 
with  the  conditions  imposed  by  the  offer,  in 
which  case  he  becomes  hound  by  the  conditions, 
or  he  may  refuse  to  accept  the  conditifms,  in 
which  case  there  is  no  grant,  and  without  the 
grant  so  offered,  or  some  other,  from  the  au- 
thority competent  to  make  it,  he  can  never  ac- 
quire the  n^ht  to  make  use  of  a  street  as  his 
place  of  business."  Le  Blanc  v.  City  of  New 
Orleans,  138  La.  243,  70  South.  212. 
The  contention,  however,  is,  that  the  businesB 
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in  which  defendant  is  eogaged  is  a  legitimate 
one,  "recognized  under  the  laws  of  the  state," 
and  that  the  condition  whitdi  the  city  has  im- 
posed apon  it  ia  arbitrary,  discrimiDatory,  un- 
reasonahle,  etc.,  as  would  be  a  similar  condi- 
tion imposed  upon  the  owner  of  a  private  vehi- 
cle, or  of  a  public  hack,  or  tazicab,  and  the  case 
of  State  T.  Von  Sachs  et  al^  45  La.  Ann.  1410, 
14  Sonth.  249,  is  died  as  authority  for  the 
proposition  that  the  dty  council  is  without  au- 
thority to  require  a  person  conducting  a  legiti- 
mate business  to  give  bond  for  the  faithful  dis- 
charge of  the  duties  connected  therewith,  and  to 
answer  in  damages  to  those  who  may  be  injur- 
ed through  their  dealings  with  him. 

Without  entering  into  any  critical  analysis  of 
the  Von  Sachs  Case,  it  is  sufBcient,  for  pres- 
ent purposes,  to  say  that  Von  Sachs  was  en- 
gaged in  the  business  of  "labor  agent,"  conduct- 
ed, as  I  assume,  np<m  his  own  premises,  with 
which  the  city  had  no  more  concern  than  with 
the  thousands  of  other  premises,  occupied  or 
used  by  its  citizens,  and  that  the  court,  without 
considering,  and  apparently  without  having  its 
attention  called  to,  the  question  whether  the 
business  of  labor  ameut  is  one  affecting  the  pub- 
lic intenst,  held  (whether  correctly  or  iaear- 
rectly)  that  it  was  to  be  regarded  as  a  business 
authorized  by  the  Legislature,  and  subject  to 
no  conditions  other  than  those  Imposed  by  the 
Legislature.  Tht  busiuen  of  the  defendant 
now  before  tlie  eoort  Is.  however,  conducted  up* 
on  the  streets  of  New  Orleans,  and  the  law  not 
only  authorises  the  city  to  r^tulate  the  use  of 
the  streets,  but  imposes  upon  it  the  obligation 
of  maintaining  them  in  a  safe  condition  for  pub- 
lic use,  so  that,  if  there  be  in  a  street  a  Defect- 
ed bridge,  excavation,  or  obstruction,  and  a 
person  thereby  sustains  injury,  or  loses  his  life, 
the  city  may  be,  and  hos  often  been,  held  to  re- 
Bpond  in  damages.   Dillon,  Mun.  Cor.  (4th  Ed.) 

Sx  887,  1203,  1284;  Buswell,  Personal  Inju- 
es,  H  S2,  167:  McGormack  r.  Bobin  &  City 
of  N.  O.TiaS  La.  004,  62  South.  779,  189  Am. 
bt.  Bep.  649,  and  authorities  there  dted.  It 
may  be  that  the  courts  have  not,  thus  far,  felt 
autbOTixed  to  hold  municipal  corporations  lia- 
ble In  damages  for  personal  injuries  or  loss  of 
life  resulting  from  neglect  to  saf^ard  their 
streets  against  improper  use  by  persons  operat- 
ing vebides  thereon,  though  we  have  a  statute 
which  makes  them  liable  for  the  loss  of  proper^ 
ty.  injured  or  destroyed  by  mobs ;  but  the  mora] 
obligation  is  the  same  in  such  cases  as  in  those 
in  which  the  legal  obligation  Is  also  recogniz* 
ed  and  enforced,  and  it  seems  clear  that  the 
ctHTporatioQs  should  be,  and  are,  authorized  to 
protect  themselves  against  a  default  in  the  one 
ease  as  in  the  other,  and  that  is  particularly 
true  where,  as  in  this  instance,  the  operation  of 
vehides  on  the  streets  is  a  business  which  af- 
fects the  public  Interest,  and  is  tiierefdre  peco^ 
iarly  within  the  dominion  of  the  police  power 
of  the  corporation. 

''Municipal  regulations  of  the  use  of  the 
streets  by  a  street  railroad  are  an  exercise  of 
the  police  power  of  the  dty,  and  will  be  upheld 
if  rensonaWe."   28  Oye.  727,  72a   •   •  • 

"The  municipal  regulation  of  vehides  <ft  all 
sorts,  commonly  used  within  the  corporate  lim- 
its, is  a  valid  exerdse  of  the  police  power,  not 
inherent,  but  granted  to  the  corporation. 
*  •  *  The  city  may  prescribe  what  style  of 
vehicles  shall  be  used  for  public  passenger  serv- 
ice, bat  not  for  private  use;  what  streets  they 
must  travel,  if  regular  lines ;  and  where  hacks 
must  stand;  whether  the  driver  may  leave 
them,  and  what  mark  of  distinction  he  shall 
wear.  It  mxy  also  pn^blt  fast  driving,  but  not 
■low  driving ;  may  require  a  license  for  each  ve- 
bide ;  and  may  assess  a  penalty  against  a  pub- 
lic conveyance  for  refusal  to  cany  a  passenger." 
Id.  731,  m 

From  another  publication  of  high  character, 
*e  excerpt  the  following: 
"It  may  be  said,  however,  that  a  comnum  car- 


rier of  passengers  Is  one  who  undertakes  for 
hire  to  carry  all  persons  indifferently,  so  long 
as  there  is  room  and  tiiere  is  no  le^al  excuse  for 
reusing.  A  public  common  earner  Is  distin- 
guished from  private  carriers  by  the  franchises 
conferred  up<m  it,  and  the  obligations,  restric- 
tions, and  liabilities  with  which  it  is  chained, 
all  flowing  from  considerations  of  public  pohcy. 
It  must  carry  all  alike,  and,  for  reasonable  com- 
pensation, furnish  reasonable  accommodations, 
must  continuously  operate  its  line,  and  must 
submit  to  reasonaSle  regulntions.  Under  the 
definition  thus  given,  steam  railroads  are  com- 
mon carriers  of  passengers  as  to  those  accept- 
ed by  them  as  sudi,  as  are  street  railways, 
steamboats,  and  steamships  engaged  in  passen- 
ger traffic,  and  proprietors  m  ferdes,  stage- 
coaches, and  hackney  coaches."  4  E.  C.  L. 
1000. 

And,  according  to  the  same  definition,  "jit- 
neys" are  also  common  carriers. 

We  quote  again  from  another  vidunw  <tf  the 
same  publication: 

"It  18  laid  down  as  a  fundamental  prindple 
that  persons  or  corporations  enfraged  in  busi- 
ness In  which  the  public  have  an  Interest  or  use 
may  be  regulated  by  statute."  6  B.  0.  L.  p. 
22C   •  ' 

"No  one  would  venture  to  question  the  general 
propodtion  that  a  corporation  whose  property 
is  devoted  to  a  public  use,  as  is  that  <^  a  ca^ 
rier,  is  subject  to  reasonable  regulation  by  the 
Btatt"  Id.  482.  •  •  • 

As  It  is  not  to  be  deduced,  from  the  doctrine 
that  a  street  railroad  may  be  regulated  through 
the  exercise  of  the  police  power  by  a  state  or 
munidpality,  that  a  company  promi^ng  such 
road  may  establish  It,  at  will,  fn  any  street  of 
any  city,  and  operate  it  by  any  power  that  it 
may  find  convenient  or  profitable,  neither  is  it 
to  be  deduced  from  the  doctrine  that  an  individ- 
ual who  ia  engaged  in  buwness  as  a  comnum  car- 
rier is  subject  to  such  regulation  that  he  may 
select  any  street  In  any  mualdpality  for  the 
conduct  of  his  business,  without  r^rd  to  the 
views  of  those  to  whom  the  law  has  intrusted 
the  administration  of  Uie  affairs  of  such  munic- 
ipality, for  it  is  in  than,  and  not  in  him,  that 
the  law  has  vested  the  power  and  discretion  to 
determine  the  manner  in  which  the  streets  shall 
be  administered,  in  order  that  they  may  be  most 
safely  and  conveniently  used  by  the  whole  mass 
of  the  people  to  whom  they  belong. 

I>efendant  assumes  the  position  that  he  is  en- 
gaged in  a  legitimate  business,  recognized  by 
law,  and,  though  his  counsel  have  referred  us  to 
no  law  which  recognizes  it,  other  than  that 
which  recognizes  common  carriers  in  general, 
we  concede  that  the  budness  ot  carrying  passen- 
gers for  hire  is  Intimate,  but  so  ia  Utat  of  a 
baker,  and  yet  it  cannot  lawfully  be  conducted 
in  a  public  street,  save  with  the  consent  of  the 
tity  authorities,  and  agreeably  to  the  require- 
ments of  section  28  of  Act  150  of  1912,  which 
declares  that  "no  privilege  of  any  kind  for  the 
use  of  any  part  of  a  street,  •  •  •  In  con- 
nection with  the  conduct  of  any  private  bud- 
ness, except  such  as  are  *  connected 
with  grants  of  the  character  referred  to  in  sec- 
tion 29  •  •  •  shaU  be  granted.  •••  ex- 
cept on  adequate  compensation,"  etc.,  and  nei- 
ther the  budness  of  baking  bread  nor  that  of 
operating  jitneys  Is  referred  to  in  section  29.  un- 
less such  reference  be  included  in  the  language. 
"Every  ordinance  •  *  •  purporting  to  award 
a  cmitract  covering  the  performance  or  dis- 
charge of  any  public  duty  or  function,"  and 
defendant  sets  up  no  sudi  contract. 

In  conddering  whether  the  ordinance  here  in 
qnestioB  deprives  defendant  of  any  right  guar- 
anteed by  dther  the  state  or  federal  Constitu- 
tion, we  leave  the  Fourth  and  Fifth  Amend- 
ments to  the  federal  Constitution  out  of  the 
case,  as  it  is  well  settled  that  the  first  10  amend- 
ments to  that  instrument  relate  only  to  powers 
exercised  by  the  federal  gorcmmrat.  Articles 
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2  and  0  of  the  state  ConstitutioD  contain,  sub- 
stantially, tbe  same  suaraoty,  of  life,  liberty, 
nod  property,  and  of  due  procesa  of  Law,  as  the 
Fonrteeotb  Amendment  to  the  federal  Constitu- 
tion. It  is  generally  conceded  that  the  police 
power  is  a  necessary  attribute  of  every  civilized 
fcoremment,  is  InhereDt  in  the  states  of  the 
American  Union,  was  not  surrendered  by  them 
upon  the  estahllBhnient  of  that  Union,  and  that 
the  Fourteenth  Amendment  to  the  federal  Con- 
stitution was  not  intended  to  interfere  with  its 
proper  exercise  by  the  states,  and  so  it  may  be 
said  of  the  second  and  third  articles  of  the  state 
Constitution  with  respect  to  tbe  state  of  Loui- 
siana. Upon  tbe  other  hand,  it  is  also  well  set- 
tled that,  (o  deny  a  citizen  the  rights  guaranteed 
by  the  B  ourteenth  Amendment  is  not  a  compe- 
tent or  proper  exercise  of  the  police  power,  and 
hence  that  no  state  can  deprive  any  person  of 
life,  liberty,  or  property  without  due  [process  of 
law,  or  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  its  laws.  The 
views  of  the  Supreme  Coart  of  the  United 
States  upon  tbe  proposition  thus  stated  have 
been  expressed  as  follows,  in  a  case  in  which  a 
municipal  corporation,  acting  under  a  general, 
c<mstitutional,  and  spedal,  itatntory,  grant  of 
authority,  delimited  certain  territory  within 
which  gasworks  might  be  established,  and,  after 
the  plaintiff  (who  was  also  plaintiff  in  error) 
bad  acquired  property  and  b^on  tbe  eatabiish- 
ment  of  such  works,  paaaed  an  amendatory  or- 
dinance  prohibiting  their  erection  to  wit: 

•The  Supreme  Court  of  California,  as  may  be 
zathered  from  its  opinion  In  this  case,  based  its 
decision  upon  the  proposition  that,  as  tbe  exer- 
cise oi  the  right  to  control  the  location  and 
erection  of  gasworks  is  within  the  power  con- 
ferred by  the  Legislature  upon  the  city,  the  act 
of  the  municipality  in  question  cannot  be  re- 
newed, because  so  to  do  would  he  a  substitu- 
tion of  the  judgment  of  the  court  for  that  of 
the  council  nptm  a  matter  left  within  the  exclu- 
sive control  of  the  legislative  body.  To  support 
this  conclusion,  a  citation  is  made  from  the 
opinion  of  this  court  in  the  case  of  Mann  v.  Il- 
linois, 94  U.  S.  113,  24  L.  Ed.  77,  to  the  effect 
that  tlie  Legislature  is  the  exclusive  judge  of 
the  propriety  of  police  regulation  when  the  mat- 
ter is  within  the  scope  of  its  power.  The  ob- 
servations of  Mr.  Chief  Justice  Waite.  in  that 
cminection,  had  reference  to  the  facts  of  tbe  par- 
ticular case,  and  were  certainly  not  intended 
to  declare  the  rii:bt  of  either  the  Legislature  or 
a  city  council  to  arbitrarily  deprive  the  citizen 
of  rights  protected  by  the  Constitution,  under 
the  guise  of  exercising  the  police  powers  reserv- 
ed to  the  8t.ite8.  It  may  be  admitted  that  every 
intendment  is  made  in  favor  of  the  lawful  exer- 
cise of  municipal  power,  making  regulations  to 
promote  the  public  health  and  safety,  and  that 
it  is  not  the  province  of  courts,  except  in  clear 
cases,  to  interfere  with  the  exercise  of  power 
reposed  by  law  in  municipal  corporations  for 
the  protection  of  local  rights  and  the  health  and 
welfare  of  the  people  in  the  community.  But, 
notwithstanding  this  general  rule  of  law,  it  is 
now  thoroughly  well  settied  by  decisions  of  this 
court  that  municipal  by-laws  and  ordinances, 
and  even  legislauve  enactments,  undertaking 
to  regulate  useful  business  enterprises,  are  sub- 
ject to  investigation  in  the  courts  with  a  view 
to  determining  whether  tbe  law  or  ordinance  is 
a  lawful  excrdse  of  the  police  power,  or  wheth- 
er, under  tbe  guise  of  enforcing  police  regula- 
tions, there  has  been  an  unwarranted  and  ar- 
bitrary interference  with  the  constitutional  right 
to  carry  on  a  lawful  business  to  make  contracts, 
or  to  use  and  enjoy  property.  •  •  •  " 

Tba  opinion  includes  an  excerpt  from  the  opin- 
ion in  Lawton  Steele,  l.'>2  TJ.  8.  133-137,  14 
Sup.  Ct.  499,  38  L.  Ed.  385,  containing  the  fol- 
lowing: 

"In  other  words,  its  [the  Legislsture's]  deter- 
mination as  to  what  is  a  prcmer  exercise  of  its 
police  powers  is  not  •  *  •  eonclosive,  but 


is  subject  to  the  snperrision  of  the  courts." 
And,  from  the  opinion  in  Uolden  t.  Hardy,  169 
U.  8.  366,  18  Sup.  Ct  383,  42  L.  Ed.  780,  as 
follows: 

"The  question  in  each  case  is  whether  the  Il>eg- 
Islature  has  adopted  the  statute  in  ezerdBe  of 
a  reasonable  discretion,  or  whether  its  action 
be  a  mere  excuse  for  an  unjust  discrimination, 
or  the  oppreaskm,  or  spoliation  of  a  particular 
class." 

And  from  Connolly  v.  Union  Sewer  Pipe  Co., 
184  U.  S.  540,  558.  22  Sup.  Ct  431,  420  [46 
L.  Ed.  679],  containing  the  following: 

"The  state  has  undoubtedly  the  power,  by  ap- 
propriate legislation,  to  protect  the  public  mor- 
als, the  public  health,  and  the  public  safety,  but 
if.  by  tfaeir  necessary  operation,  its  regulations 
looking  to  either  of  those  ends,  amount  to  a 
denial  to  perscms  within  its  jurisdicti<m  of  Uie 
equal  protection  of  the  laws,  tiiey  most  be  deem- 
ed unconstitutional  and  void." 

Bwnewhat  further  alow  the  opinion  proceeds: 
,  "It  is  always  a  judidal  question  if  any  par- 
ticular regulation  of  such  right  [referring  to  the 
"constitutional  right  of  the  citizen  to  pursue 
any  trade,  business  or  vocation"  which,  in  itself, 
is  recootized  as  innocrat  and  useful  to  the  com- 
munityj  Is  a  valid  exercise  of  poUce  power, 
though  the  authority  of  the  courts  to  declare 
such  regulations  invalid  will  he  exercised  with 
the  utmost  caution,  and  only  when  it  is  clear 
that  the  ordinance  or  law  declared  void  passes 
the  limits  of  the  police  power  and  infringes 
upon  rights  guaranteed  by  tbe  Constitution." 

Appljing  tbe  doctrine  thus  announced  by  it 
to  the  case  under  consideration,  the  court  found 
that  the  plaintiff  bad  acquired  proper^  under 
an  ordinance  whteh  authorized  the  erection 
there<Hi  of  gasworks,  and  (though  conceding  that 
the  police  power  of  the  municipality  was  a  con- 
tinuing power,  and  that  conditions,  thereafter 
arising,  might  hate  justified  its  exercise  to  pro- 
hibit such  erection)  that  no  such  conations  nad 
arisen,  and  held  that  the  prohibiting  ordinance, 
subsequently  adopted,  operated  to  devest  u  vest- 
ed right  protected  by  ute  Constitution,  saying: 

"Being  the  owner  of  the  land  and  having  par- 
tially erected  the  works  the  plaintiff  in  error 
had  acquired  property  rights,  and  was  entitled 
to  protection  against  unconstitutional  encroach- 
ments which  would  have  the  effect  to  deprive 
her  of  herproperty  without  due  process  of  law. 
*  •  •  Whether,  when  it  appears  that  the 
facts  would  authorise  tbe  exercise  of  the  power, 
the  courts  will  restrain  its  exercise  because  of 
alleged  wrongful  motives  Indunng  tbe  passage 
of  an  ordinance  is  not  a  question  necessary  to 
be  determined  in  this  case,  but  where  the  facts 
as  to  the  situation  and  conditions  ore  such  as 
to  establish  the  exercise  of  the  police  power  in 
such  manner  as  to  oppress  or  discriminate 
against  a  class  or  an  individual,  the  courts  may 
consider  and  give  weight  to  such  purpose  in  con- 
sidering the  validity  of  the  ordinance."  X>ob- 
bins  V.  Los  Angeles,  196  U.  &  223,  25  Sup.  Ct 
18.  49  L.  Ed.  169. 

The  same  high  court  has  said.  In  a  more  re- 
cent case,  concerning  a  contention  that  a  par- 
ticular classification  operated  to  deny  a  litigant 
before  it  the  equal  protectira  of  the  laws: 

"The  rules  by  which  this  contention  must  be 
tested,  as  is  shown  by  repeated  decisions  of  this 
court  are  these:  (1)  The  equal  protection 
clause  of  the  Fourteenth  Amendment  does  not 
take  from  the  state  the  power  to  dassify  in  the 
adoption  of  police  laws,  but  admite  of  the  exer- 
cise of  a  wide  scope  of  discretion  in  that  regard, 
and  avoids  what  is  done  only  when  it  is  without 
any  reasonable  basis  and  therefore  is  purely  ar- 
bitrary. (2)  A  classiflcatlfHi  having  some  rea- 
scmable  basis  does  not  offend  against  that  clause 
merely  because  it  is  not  made  with  mathemati- 
cal nicety,  or  because,  in  practice,  it  resulte  in 
some  inequali^.  (3>  When  the  classification  in 
such  a  law  is  called  In  question,  if  any  state  at 
facts  reasonaUr  ean  be  conceiTed  that  would 
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Biutain  It,  dte  existence  of  that  state  of  facts  at 
the  tinie  the  law  was  enacted  must  be  assumed. 
(4)  One  who  assails  the  classificatiMi  in  sudi  a 
law  must  carrr  the  burden  oE  sbowini;  that  it 
does  not  rest  upon  any  reasonable  basis,  but  is 
essentially  arbitrara."  Lindsley  v.  Natural  Car- 
bonic Ofls  Co.,  ^  U.  S.  SlSI  Sup.  Ct.  S37. 
55  Ed.  877,  Ann.  Cas.  19120,  160.  The  de- 
fendant in  the  case  at  bar  has  not  carried  the 
burden  to  which  the  language  thu8_  quoted  re- 
fers, and  I  can,  readily,  and,  as  I  think,  reason- 
ablT,  conceive  a  state  of  facts  which  would  aus- 
tain  the  classification  contained  in  the  ordinance 
wbif^  be  attacks,  though  it  excludes  taxicahs 
and  private  Tehicles. 

There  are  authoritie»  to  the  effect  that: 
"When  an  act  has  a  real  and  enbstantial  rela- 
ti<m  to  the  police  power,  then,  no  matter  how 
unreasonable  or  unwise  the  measure  itself  may 
be,  it  is  not  for  the  courts  to  avoid  or  racate  it 
on  constitutional  grounds."   6  It.  O.      p.  243. 

[5,  6}  I  am  of  opinion  that  the  real  and  sub- 
stantial rdation  of  the  ordinance  here  in  ques- 
tion to  the  police  power  of  the  city  is  sufficient- 
ly obvious,  bat  I  concede  that,  the  grant  of  pow- 
er under  which  it  was  enacted  being  general, 
rather  than  spediic,  the  reasonableness  of  its 
provirions  may  be  open  to  Inquiry.  I  begiii  that 
inquiry,  however,  by  assuming  the  existence  of 
conditions  requiring  the  enactment  of  such  an 
ordinance,  and  there  Is  no  evidence  in  this  rec- 
ord which  rebuts  that  presumption.  To  the  con- 
trary, defendant  has  referred  to  no  case,  and  I 
know  of  none,  in  which  It  has  been  held,  or 
even  pretended,  that  an  individual  or  corpora- 
tion could  engage  in  the  business  in  which  he 
is  engaged,  upon  the  streets  of  a  town  or  city, 
without  complying  with  conditions  imposed  by 
the  governing  authorities,  and  the  resBonable- 
□ess  of  such  conditions  should  be  determined  as 
well,  to  say  the  least,  with  reference  to  the  pur- 
pose intended  to  be  accomplished,  as  to  the  con- 
venience, or  the  ability  to  comply,  of  the  iierson 
upon  whom  they  are  imposed.   I  Infer,  from  the 
cv-idence  introduced  on  his  behalf,  that  defend- 
ant is  without  means,  and  that  he  is  engaged 
in  operating  a  secondhand  vehicle,  impelled  by 
steam,  explosive  gas,  or  electricity,  and  capable 
of  moving  at  a  very  high  rate  of  speed,  in  which 
he  carries  passengers  over  a  route,  established 
by  himself,  through  the  streets,  from  one  fixed 
terminus  to  another,  for  a  very  low  fare,  all  of 
whidi  snffieets  to  die  mind  the  poiribility  of  an 
Occident,  whereby  some  man,  woman,  or  child, 
dependent,  perhaps,  upon  his,  or  her,  daily  ef- 
forts for  a  livelihood,  and  making  that  ordinary 
use  of  the  streets  for  which  they  are  mainly  in- 
tended, may  be  killed  or  permanently  disabled. 
I  am  not  informed  by  the  record  whether  there 
are  a  hundred  such  Jitneys  in  operation  or  a 
thousand,  or  at  what  speed,  or  upon  what 
streets  they  travel,  or  whether  danger  ot  the  ac- 
cident suggested  is  imminent  or  remote,  or 
whether  all  the  jitney  operators,  tt^ther,  could 
satisfy  a  verdict  or  judgment  for  the  damages 
resulting  from  one  such  accident.    Those  ore 
matters  which  may  be  within  the  knowledge  of 
the       council,  and  it  is  to  be  presumed  that  it 
was  npon  the  basis  of  such  knowledge  that  they 
concluded  that  it  would  be  reesonable  for  them, 
ss  administrators  of  the  streets,  responsible  for 
their  safety,  and  as  representing  the  mass  of  the 
inhabitants,  to  require  fr<»n  each  jitney  oper- 
ator a  bond  of  indemnity  for  loss  or  injury  that 
he  may  inflict  upon  them  in  the  course  of  the 
extraordinary  use  that  he  is  mnking  of  the  com- 
mon property.     Considering  the  requirement 
from  that  point  ot  view,  it  seems  not  unreason- 
able, since  $5,000  would  hardly  cover  the  loss 
which  may  result  from  a  single  accident,  and  a 
cheap,  secondhand,  machine,  operated  cheaply, 
in  order  to  make  profit  from  cneap  fares,  may 
reasonably  be  expected  to  meet  with  accidents. 
And,  considering  the  matter  from  that  point  of ' 
^ew,  It  appears  to  me  to  be  immaterinf  wheth-  [ 


er  the  ot>erator  can  rive  the  required  b<Hid  or 
not;  for,  if  he  be  without  money  to  pay  the 
damages  that  he  may  inflict,  and  without  credit 
to  enable  him  to  secure  the  possible  sufferers 
against  such  damages.  It  is,  I  think,  within  the 
police  power  of  the  city  authorities  to  declare 
that  he  shall  not  operate  his  machine.  There 
may  be  persons  desiring  to  operate  jitneys  who 
are  unable  to  pay  for  a  license,  as  there  are,^  at 
times,  persons  desiring  to  suspend  the  exeeutioa 
of  final  judgments,  wlio  are  unable  to  give  the 
required  bonds,  but  the  requirements  of  the  li- 
cense and  the  bond  are  not  unreaeonnble  on 
that  account  There  may  be  auctioneers  and 
notaries  who  think  the  bond  requirement  a  hard- 
ship, but  we  have  heard  no  complaint  from 
them,  and  have  good  reason  to  think  the  require- 
ment a  reasonable  one. 

A  late  writer  on  the  subject  of  police  power 
says: 

''Somewhat  related  to  the  requirement  of  a 
license  is  a  bond  or  deposit  to  secure  the  faith- 
ful compliance  with  police  regulations  and  the 
satisfaction  liabilities  that  may  arise  from; 
their  violation,  or  to  serve  as  an  indemni^ 
bond  for  persons  who  have  suffered  by  the  fraud- 
ulent conduct  of  the  business.  As  a  subsidiary 
measure  of  police  control,  it  appears  to  be  per- 
missible, wherever  a  license  may  be  required,  but 
it  is  resorted  to  less  frequently.  A  ooaA  is  re- 
quired, not  uncommonly,  of  liquor  sellers  and 
of  auctioneers ;  deposits  are  sometimes  required 
of  peddlers,  itinerant  merchants,  of  persons  ad- 
vertising bankrupt  sales;  above  all,  of  all 
sons  or  corporations  engaged  in  the  quasi  public 
business  of  banking,  Insurance  or  warehous- 
ing."  Freund  on  Police  Power,  |  40,  page  30. 

The  courts  of  several  of  the  other  states  have 
had  occasion  to  consider  the  queetiouB  here  in  is- 
sue, and  have  decided  that  laws  and  ordinances, 
similar  to  the  ordinance  involved  in  this  case 
deny  no  rights  secured  by  the  Constitution. 
Green  v.  San  Antonio  (Tex  Civ.  App.)  178  S. 
W.  6;  Ex  parte  Sullivan  (Tex.  Or.  App.)  178  S. 
W.  537;  State  ex  rel.  Ryals  v.  City  of  Memphis 
(Tenn^  179  S.  W.  631 ;  Memphis  Street  Rail- 
way Co.  V.  Rapid  Tronsit  Co.  (Tenn.)  179  S. 
W.  m&;  Ex  parte  Cnrdinal  (CaL)  150  PacL  348 
FTi.  R.  A.  191RF,  8501:  State  v.  Howell.  85 
Wash.  294.  147  Pac.  1159:  Bx  parte  IMckt? 
(W.  Va.>  85  S.  E.  781  II/.  R.  A.  1915F,  840]. 

Justice  PROVOSTY  cannot  c(nicnr  In  the 
view  that  the  jitneys  are  not  entitled,  as 
matter  of  right,  to  use  the  streets,  but  are 
d^ndmit  for  doing  so  npon  the  consent  of 
the  municipal  authorities.  The  streets  be- 
long to  the  public;  and  the  Jitneys,  as  part 
of  the  public,  have  the  right  to  use  them. 
The  city  of  New  Orleans  possesses  all  the 
powers  of  the  Legislature  in  the  premises; 
but  the  Legislature  itself  is  powerless  to 
Interdict  the  use  of  the  streets  to  vehicles 
such  as  commonly,  In  every  city  the  world 
over,  use  them.  As  well  might  It  attempt 
to  interdict  the  use  to  pedestrlana  Such  a 
statute  w'ould  be,  In  effect,  depriving  these 
pedestrians  of  liberty  and  property  without 
due  process  of  law.  Perhaps  the  situation 
might  be  different  If  the  state  or  the  dty, 
were  not  the  mere  agent,  or  trustee,  of  the 
public  for  the  administration  of  the  streets; 
but  were  owner  of  the  fee,  or,  in  other  words, 
had  the  perfect  ownership  of  the  space  oc- 
cupied by  the  streets;  though,  even  then, 
the  abutting  property  owners  on  the  street 
would  be,  in  a  measure,  deprived  of  their 
property  If  the  use  of  the  street  were  not 
[  left  free  to  all ;  but  the  state  or  dty  pos- 
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seeaes  no  such  ownership,  and  can  do  no  more 
than  exercise  whatever  control  over  the 
streets  is  consistent  with  the  use  to  which 
they  are  destined.  Perhaps  when  antomo- 
biles  first  appeared  they  might  have  been 
excluded  from  the  streets  as  being  too  dan- 
gerous to  be  allowed  to  travel  thereon.  But 
the  time  has  passed  when  this  might  have 
been  done.  Their  use  upon  the  streets  Is 
now  an  established  thing ;  and  as  well  might 
the  attempt  now  be  made  to  exclude  horse- 
drawn  vehicles  as  to  exclude  these  self-mov- 
ing ones.  Ko  gdod.  legal  ground  coald  be 
found  by  any  particular  dty  to  deny  to  these 
vehicles  the  use  of  its  streets  when  every 
other  city  the  world  over  allows  such  use 
as  a  matter  of  course. 

And  the  fact  that  these  Jitneys  use  the 
streets  for  carrying  on  a  private  business 
brings  no  change  In  the  legal  situation.  Ttiat 
Is  what  streets  are  for,  to  be  used  In  car- 
rying on  private  business.  Everything  ani- 
mate and  inanimate,  that  moves  upon  them 
may,  to  some  extent,  be  said  to  be  uEdng  them 
for  carrying  on  a  private  business.  The  ex- 
press companies  and  the  breweries  and  the 
cotton  presses  and  the  wholesale  grocers,  all 
with  their  ponderous  vehicles,  use  them  for 
carrying  on  a  private  business,  and  th^ 
do  so  as  a  matter  of  right;  and  it  is  a  right 
of  which  the  Legislature  would  be  powerless 
to  deprive  them.  So  long  as  in  using  the 
street  they  do  not  interfere  with  the  like 
use  or  It  by  others,  they  are  entitled  so  to 
use  it,  not  as  a  privilege  accorded  to  them 
by  the  dty,  bat  as  a  right,  a  right  which 
they  possess  as  part  of  the  public  which 
owns  the  street  of  which  the  cit7  ia  merely 
the  administrator. 

As  such  administrator,  the  clt7  ia  vested 
with  fnll  authority  and  power  to  make  all 
needful  rules  and  regulations;  but  under 
the  guise  of  a  mere  mie  and  relation  it 
cannot  Impose  a  condition  which  In  an  in- 
direct way  will  operate  as  an  Interdiction. 
If  the  circumstances  are  such  that  either 
from  the  nature  of  certain  vehicles  or  from 
the  common  and  usual  manner  of  operating 
them,  the  public  safety  Is  endangered  so  that 
the  public  welfare  demands  their  being  reg- 
ulated, the  right  and  duty  on  the  part  of  the 
municipal  authorities  to  regulate  them  be- 
comes clear.  But  they  cannot  prohibit,  nei- 
ther directly  nor  indirectly. 

What  the  particular  mode  of  regulation 
shall  be  Is  a  matter  necessarily  very  largely, 
if  not  entirely,  within  the  discretion  of  those 
charged  with  the  duty  of  regulation.  If  In 
their  opinion  the  public  safety  requires  that 
a  bond  shall  be  given  conditioned  as  pre- 
scribed In  the  ordinance  In  question  in  this 
case,  such  a  regulation  has  nothing  unrea- 
sonable In  Its^ ;  and  might  well  be,  In  fact, 
the  only  regulation  suitable  to  the  case;  In 
other  words,  that  would  likely  prove  effec- 
tive. It  is  not  for  the  judg^  of  the  courts  to 
Bay  that  they  know  better  than  the  munici- 


pal authorities  what  partlcolar  kind  of  res* 
ulation  the  eaigeaey  of  any  particiilHr  case 

calls  for. 

But  Inhibition  Is  not  allowable  under  guise 
of  regulation ;  and  a  regulation  which  In 
Its  practical  operation  has  the  effect  of  an 
Interdiction  is  an  InterdictlmL  While  the 
giving  of  a  bond  may  be  required,  this  bond 
cannot  be  required  to  be  signed  by  a  particu- 
lar surety,  If  so  be  that  that  particular  sure- 
ty will  not  sign  It  All  that  can  be  re- 
quired Is  that  It  be  signed  by  good  and  solv- 
ent surety.  For  Instance,  if  vehicles  of  a 
certain  class  are  prohibited  from  using  the 
streets  without  furnishing  a  bond  signed  by 
a  spedfled  bank,  and  this  bank  refuses  to 
sign  the  bond,  this  would  be  tantamount  to 
a  prohibition  to  use  the  streets.  In  the  case 
at  bar,  the  bond  is  not  required  to  be  signed 
by  a  spectfled  bank,  bat  it  Is  required  to  be 
signed  by  certain  companies  whldi  refuse  to 
do  so,  so  that  the  case  stands  just  as  It 
would  do  If,  Instead  of  these  companies,  a 
spectfled  bank  were  required  to  be  the  surety. 
Good  b<Hid  may  be  required,  but  without 
Efpeclflcatlon  of  who  the  surety  shall  b& 

The  companies  will  sign  the  bond  If  col- 
lateral security  In  a  like  amount  be  deposited 
either  In  cash,  or  by  means  of  first  mortgage 
upon  property  exceeding  in  value  by  40  per 
cent,  the  amount  of  the  bond ;  and  It  is  sug- 
gested that,  since  the  bond  may  be  obtained 
on  these  conditions,  the  requirement  to  give 
It  does  not  operate  as  a  prohibition.  But 
manifestly  It  does,  since  the  condition  is  so 
onerous  that  it  Is  practically  prohibitive  A 
condition  Imposed  upon  the  city  railways 
c<Hnpany  to  deposit  $5,000  In  cash,  or  to  give 
a  first  mortgage  in  that  amount  upcn  property 
exceeding  the  mortgage  In  value  by  40  p« 
cent.,  for  each  one  of  Its  cars,  for  permission 
to  operate  them,  would  put  tlut  company  out 
of  business  at  once.  As  a  mattw  ot  tact, 
the  Imiwsltion  of  such  a  conditlm  would  put 
the  jitneys  oat  of  business. 

While  the  automobile  engaged  in  the  Jitney 
business  Is  an  ordinary  autMnoblle,  yet,  by 
reason  of  the  business  It  is  engaged  in,  it 
forms  a  class  by  itself.  To  deny  this  is  to 
deny  a  fact  patent  to  everybody.  This  busi- 
ness would  seem  to  be  the  logical  ontcome  of 
the  combination  of  cheap  automobiles  and 
asphalted  pavements.  Sverybody  knows  that 
the  carrying  on  of  this  business  Is  not  the 
ordinary  use  of  an  automobile.  Until  very 
lately  this  business  was  unheard  of,  un- 
thought  of.  It  manifested  Itself  suddenly  like 
a  crop  of  mnshnxmis  after  a  rain.  Its  com- 
ing Into  existence  was  an  event  In  municipal 
life,  heralded  as  such  by  all  the  newspapers 
of  the  country.  It  ahom  itself  as  a  formi- 
dable competitor  of  the  street  railway;  In 
fact,  looms  up  as  a  menace  to  the  continued 
existence  of  that  system  of  urban  transporta- 
tion as  at  i«esrat  conducted.  The  singling  of 
It  oat  for  special  regulation  If  In  the  Judg- 
ment (tf  the  dtr  authorities  qtedal  zegnhi- 
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tlon  Is  called  for  in  ttie  interest  c£  the  safel? 
and  conTeiilence  of  tbe  rest  of  the  public.  Is 
entirely  Justified. 

Summing  up  the  foregoing,  tbe  streets  be- 
long to  the  public';  pedestrians  are  entitled 
to  use  them,  and  so  are  such  rehldes  as 
customarily  do  so,  and  not  as  a  privilege 
accorded  to  them  ex  gratia  by  the  city,  but 
as  a  matter  of  right,  they  being  part  of  the 
public.  Antomi^Ues,  by  custom  prevalent  the 
world  OTer,  use  the  streets  of  cities  like  other 
Tcbicles,  and  therefore  liaye  the  same  right 
to  do  80  as  pedestrians,  carriages,  and  wag- 
ons ;  but  by  reason  of  their  mode  of  locomo- 
tion, their  balk  and  weight,  and  their  possible 
speed  and  quickness  of  movement,  their  oper^ 
ation  npon  the  streets  presents  special  dan- 
gers to  the  rest  of  the  public  using  the 
streets,  and  this  furnishes  a  legal  basis,  or 
Justlfleatiixi,  for  special  regulation.  The  Jit- 
neys are  automobiles,  and  therefore  are  en- 
titled to  use  the  streets  as  matter  of  right, 
bat  they  ar»  antomoblleB  used  in  a  peculiar 
way,  which         them  apart  in  a  class  by 
themselves,  a  fact  well  recognized  the  conn- 
try  over.   And  if,  owing  to-  this  siwcial  use, 
special  regulaticm  Is  necessary  for  the  safety 
and  convenience  of  the  other  users  of  the 
street,  such  special  regulation  Is  Justified, 
and  the  question  of  what  It  shall  consist  of 
la  a  matter  within  tbe  discretion  of  tbe  mu- 
nicipal authorities,  with  whi<di  tbe  courts 
bare  no  right  to  Interfere  in  tbe  absence  of 
clear  abuse.  PnAlbltlon,  however,  is  not  reg- 
ulation, and  tC,  under  the  guise  of  a  rela- 
tion, a  measure  be  in  fact  a  problbltltHi,  it 
transcends  the  municipal  power.   Such  reg- 
ulation may  consist  in  the  requlremrat  ot  a 
b<md  condlti«Md  like  the  one  provided  for 
by  tbe  ordinance  in  tliis  case,  provided  this 
bond  be  not  made  prohibitive  in  its  nature, 
either  by  being  made  too  large  in  amount  ov 
by  being  unneceBsarily  restricted  as  to  tbe 
sureties  who  may  sign  it. 

Another  point  in  the  case  Is  that  the  ordi- 
nance provides  that  the  bond  in  question, 
eren  though  signed  by  one  or  more  of  the 
anrety  cranpaaies,  shall  still  be  subject  to  the 
approval  of  the  commission  coundL  Acts  41 
of  1804,  and  71  of  1001,  provide  that  said 
cmnpanles  mi^  not  do  business  in  tbe  state 
without  having  ohtained  a  certificate  from 
tbe  secretary  of  state,  and  that: 

"Such  certificate  shall  be  coDCiauve  proof  of 
its  solvency  and  credit  for  all  purposes  and  of 
its  right  to  be  accepted  as  such  sole  surety  and 
its  sufficiency  as  such." 

If  by  the  expresslOTi  "an^roTOl  by  tbe 
oommisslon  council"  is  meant  approval  as  to 
the  sufficiency  ot  one  of  the  surety  companies 
as  surety,  the  said  provision  is  equivalent  to 
a  reserve  by  the  cnnmisslon  council  of  the 
rifplit  to  reject  a  bond  which  by  statutory  law 
is  declared  good  and  sufficient,  and  the  re- 
serve €t  this  rl^t  would  be  tantamount  to  a 
reserve  of  the  right  to  refuse  to  allow  certain 
Jitn^  to  operate,  while  allowing  others  to  do 
■o.  finch  a  proTisl(«.  would  be  clearly  lIlegaL 
71  SO.— 17 


But  it  is  to  be  assumed  that  by  the  said  pro- 
vision the  said  ordinance  meant  nothing  of 
that  Idnd.  but  simply. that  the  commission 
council  reserved  to  itself  the  tight  to  see  to  it 
Uiat  the  bond  was  duly  signed  by  one  of  the 
surety  companies,  and  in  all  other  respects 
conformed  with  the  requir^ents  of  the  or- 
dinance. 

Three  of  the  Justices  concur  on  the  fol- 
lowing decree: 

It  is  ordered,  adjudged,  and  decreed  that 
the  Judgment  herein  be,  and  the  same  is,  set 
aside,  and  that  tbe  demurrer  be  sustained, 
the  accused  ordered  to  be  discbargad  without 
day. 

The  OBIE^T  JUSTICE  adheres  to  tbe  views 
expressed  in  the  opinion  prepared  by  him, 
and  respectfully  dissents  from  those  upon 
which  the  decree  now  handed  down  is  baaed, 
as  also  from  the  decree.  LAND  and 
O'NIELL,  JJ.,  concur  in  decr^,  and  hand 
down  reasons.  SOMMEBVII/LE,  J.,  dissents. 

LAND,  J.  (concurring  in  tbe  decree).  The 
ordiitance  in  question  requires  that  an  indem 
nity  bond  in  the  sum  of  $5,000,  executed  by 
a  surety  company,  duly  authorized  to  do 
business  in  the  state  of  Louisiana,  payable 
to  the  city  of  New  Orleans,  and  first  ai^roved 
by  the  commission  council,  shall  be  famished 
as  a  pterequisite.  by  any  person,  firm,  asso- 
ciation, or  corporation,  engaging — 

"in  the  buBuiess  of  transportiog  passengers  on 
indicated  routes  and  for  an  uniform  fare,  wheth- 
er the  said  transportattcm  be  in  vehicles  operated 
on  rails  or  otherwise." 

Tbe  ordinance  further  provides  that  such 
bond  shall  contain  a  stipulation  that  any  per- 
son or  persons  who  may  sustain  damage  to 
his,  or  their,  person  or  property,  as  the  result 
of  the  fault  of  the  person,  firm,  asso(Hation, 
or  corporation  conducting  such  business,  shall 
bare  his  or  their  right  of  action  on  said  in- 
demnity bond,  as  fully  and  to  the  same  ex- 
tent as  If  tbe  bond  was  made  and  executed  di- 
rectly In  favor  of  the  claimant  for  such 
damages. 

In  this  state  the  right  o£  action  to  recover 
damages  for  personal  injuries  is  derived  from 
article  2315  of  the  Civil  Code,  reading: 

"Every  act  whatever  of  man  that  causes 
dama^  to  another  obliges  him  by  whose  fault  tt 
happened  to  repair  it," 

The  commission  council  has,  in  effect, 
amended  that  article  by  requiring  a  bond  of 
indemnity  frwn  the  class  of  persons  described 
in  said  ordinance,  on  the  assumptlm  that 
sndk  persons  may,  in  the  conduct  their 
business,  injure  tbe  propeity  or  persons  of 
others,  by  thrir  fault  or  negligence. 

LegislatliHi  as  to  civil  liability  for  (tf- 
fraiBes  or  torts  appertains  to  the  state,  and  I 
know  of  no  law  of  this  state  that  confers  co- 
ordinate power  on  the  city  «<  Mew  Orleans 
to  mact  similar  legislation. 

The  ordinance  in  queeticm,  moreover,  dis- 
criminates gainst  tbe  daas  of  ptnooM  de- 
scribed therein,  as  It  doea  not  require  a  like 


Digitized  by  Google 


258 


TL  SOUTHEBN  BBPORTBB 


Indemnity  bond  fnmt  any  other  class  of  car- 
rien  of  passeiigers  wlttln  the  dty  limits. 

The  discrlminatioDjB  unreaBonable  because 
it  Is  baaed  on  an  arbitrary  distinction.  If 
the  purpose  be  to  indemnl^  persons  Injnred 
by  passenger  vebiclea,  why  restrict  the  bene- 
Qt  of  the  security  to  persons  injured  by  the 
class  of  vehicles  described  in  the  ordinance? 
What  connection  is  there  between  the  route 
pursued  and  the  fare  charged,  and  the  injury 
of  third  persons  through  the  fault  of  the 
operator  of  the  vehicle? 

It  is  said  that  the  ordinance  Is  directed 
against  the  "Jitneys,"  or  motor  Tehicles, 
which  operate  on  certain  streets  in  competi- 
tion with  electric  cars.  No  such  purpose  Is 
indicated  on  the  face  of  the  ordinance,  which 
applies  to  street  cars  and  other  vehicles  trans- 
portlng  passengers  "on  indicated  routes  and 
for  a  nniform  fare."  The  power  to  regulate 
a  business  in  itself  lawful  does  not  include 
the  power  to  prohibit,  as  in  this  case,  by 
requirements  Impos^ble  of  performance  by 
the  average  man  ^igaged  in  the  business  of 
operating  motor  v^icles  for  hire.  See  State 
V.  PoUce  Jury,  116  La.  767,  41  South.  85. 

I,  therefore,  concur  In  the  decree. 

O'NIELIi,  J.  My  concurrence  In  the  opin- 
ion that  sectlcm  2  of  Ordinance  No.  2346  of 
the  coftmlssion  council  of  the  dty  at  New 
Orleans  fa  nnconstitutlonal  Is  founded  npMi 
the  following  reasons: 

Although  the  Fourteenth  Amendment  per^ 
mlts  the  exercise  of  a  very  wide  discretion 
on  the  part  of  municipal  authorities,  it  for- 
bids an  arbitrary  or  uureascmable  discrimina- 
tion. If  I  coald  conceive  of  a  state  of  facts 
that  could  Justly  the  classlflcation  of  the  per- 
sons and  the  definition  of  the  business  intend- 
ed to  be  affected  and  regulated  by  this  ordi- 
nance, I  would  assume  that  such  facta  ex- 
isted when  the  ordinance  was  enacted.  But 
I  cannot  imagine  any  valid  reason  for  the 
classification  of,  and  discrimination  against 
persons,  firms,  associations  of  persons  and 
corporations  conducting  or  carrying  on  the 
business  of  transporting  passengers  "on  indi- 
cated routes  and  for  a  uniform  fare."  This 
definition  includes  only  those  who  are  engag- 
ed in  the  street  railway  and  Jitney  business, 
and  excludes  those  engaged  in  the  business 
of  carrying  passengers  in  vehicles  which  do 
not  travel  on  indicated  routes,  such  as  taxi- 
cabs. 

I  assume — what  everybody  knows — ^thnt 
every  person,  firm,  or  corporation  engaged  in 
the  business  of  carrying  passengers  charges  a 
uniform  fare.  It  may  not  be  a  "Jitney"  or 
other  fixed  charge  for  each  passenger  regard- 
lees  of  distance,  but  the  rate  of  fare  must 
be  nniform.  or  there  would  be  no  business. 
Therefore  all  persons,  firms,  corporations, 
and  associations  engaged  in  the  bnsInesB  of 
transporting  passengers  In  this  dty  are  in- 
cluded in  the  class  defined  In  this  ordinance, 
except  those  who  do  not  operate  on  indicated 
routes. 


The  police  power  supposed  to  be  exercised 
by  this  ordinance  pertains  to  Uie  public  safe- 
ty, not  public  health  nor  morals.  And  there 
is  no  possible  reason  of  public  safety  for  dis- 
criminating against  those  engaged  in  the 
business  of  carrying  passengers  on  Indicated 
routes.  On  the  contrary,  there  might  be 
less,  hot  cannot  be  more,  danger  to  the  public 
from  a  vehicle  travding  on  a  known  or  in- 
dicated route  than  tC  the  same  vehicle  were 
operated  In  the  same  manner,  but  on  an 
unknown  or  Irregular  route. 

Municipalities  have  almost  unlimited  au- 
thority to  r^ulate  public  carriers  on  the 
public  thoronghfares.  They  may  limit  the 
speed  of  the  vehicles,  the  fare  to  be  charged, 
the  streets  that  may  be  traveled,  eta  But 
they  cannot,  arbitrarily  or  without  any  valid 
reason,  define  a  certain  class  of  persons,  en- 
gaged as  others  are  oigaged  In  a  legitimate 
use  of  the  streets,  and  impose  harsh  r^^ila- 
tions  npon  them  alone. 

Assuming  that  the  expression  "uniform 
fare"  in  this  ordinance  means  the  same  fare 
for  each  passenger,  regardless  of  distance, 
the  only  two  features  or  characteristics  se- 
lected by  the  framers  of  this  ordinance  to  de- 
fine Jitney  moUles  are  the  only  two  features 
or  characteristics  In  which  they  resemble 
street  cars;  that  Is,  they  cha^e  a  vniform 
fare  and  travel  on  designated  routes.  But 
these  features  or  characteristics,  charging 
a  nniform  fare  and  traveling  on  a  designated 
route,  do  not  make  the  Jitneys  more  dan- 
gerous to  the  public  than  similar  vebldes 
traveling  on  unknown  or  irregular  routes  and 
charging  an  ununiform  tm. 

No  reason  has  been  suggested  for  requir- 
ing the  dty  railways  company  to  furnish 
bonds  to  secure  the  public  for  whatever  In- 
juries are  Infflcted  on  persons  or  property. 
;  The  only  reason  wtiy  th^  are  required  by 
:  this  ordinance  to  famish  sudi  bonds  Is  tliat 
their  business  resembles  the  Jitney  business, 
or  the  Jitney  business  resembles  theirs,  in 
this:  That  they  both  transport  passengers 
on  Indicated  rootes  and  for  a  nniform  fare 
These  fMtnres  of  the  business,  however,  do 
not,  for  any  reason  of  public  safety,  Jostlfr 
taking  the  Jitn^s  out  of  the  dass  of  otber 
automobiles  that  are  as  dai^erous  as  Jitneys, 
and  putting  the  Jitneys  aAd  street  cars  In  a 
class  to  themselves. 

Under  the  police  power,  the  commlssl<m 
conndl  of  this  dty  can  Impose  any  fair  and 
Impartial  regulation  or  restriction  upon  pub- 
lic carriers  using  the  streets.  It  can  regulate 
any  private  business  oa  the  public  streets. 
And  it  can  make  any  reasonable  dasaiflca- 
tlon  of  the  persons  or  business  to  be  regulat- 
ed, but  a  pretense  of  conslderatlou  for  pub- 
lic safdy  does  not  Jnstlty  an  aiUtraty  dis- 
crimination. 

On  Bdiearlng. 

MONROE!,  C.  J.  After  further  considera- 
tion of  the  Issaes  Involved  In  this  case,  a 
majority  of  the  members  at  the  court  are 
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of  opinion  that  the  conviction  and  sentence 
appealed  from  sbonld  be  affirmed,  Mr.  Jus- 
tice SOMMEBVILLE  and  the  CHIEF  JUS- 
TFIOE  for  ttie  reasons  heretofore  assigned  in 
tbe  dissenting  oplnlcm  handed  down  by  the 
GUIEF  JUSTIOB.  and  Mr.  Justice  PSOVOS- 
TY  for  the  same  reasons,  with  certain  quali- 
fication, to  be  stated  by  blm  in  concurring  In 
tbe  decree  which  Is  now  to  be  entered. 

It  Is  therefore  ordered  that  the  conrlction 
and  sentaice  lier^  appealed  from  be  now 
affirmed. 

PROVOSTT,  J.  (concurring).  I  adhere  to 
tlie  rlewa  heretofore  expressed  by  me,  except 
that,  having  become  convinced  that  the  al- 
lowing  of  individual  sureties  would  be  im- 
practical as  an  administrative  measure^  I 
concur  in  Uie  decree  this  day  handed  down 
hj  the  OHIBF  JUSTICE. 

LAND  and  CNIELL,  JJ.,  dissent  for  the 
reasons  assigned  In  thdr  respective  opinions 
on  fll& 


OUICB  et  ai  T.  ILIilNOIS  OBNT.  R.  CO. 
etal.  (NO.1780&) 

(Sapreme  Court  of  Hisriflslpidi,  IMvirimi  A. 
Mardi  27, 1&16.) 

1.  IwJUTTCTioN  ®=»26{4)— Grounds— Pbbvent- 
mo  MutTiPLicrrr  or  Suits. 

Each  of  several  railroads  bad  the  rifcht  to 
separatel;  Invoke  the  aid  of  a  court  of  equity  to 
prevent  a  multitude  of  Buits  against  it  for  a 
statutory  penalty,  where  the  alleged  wrongful 
conduct  on  its  part  was  continuing  in  its  na- 
ture, and  had  alreadj  resulted  in  the  bringing 
of  three  BOits  at  law  against  each  of  them,  and 
might  result  in  the  bringing  of  oth^  suits. 

[Ed,  Note. — Foe  other  cases,  see  Injunction, 
Gent  Dig.  |  SI ;  Dec;  I>ig.  «s>28(4).] 

2.  EQUTTT  ^»I4&-J0INDEB— PABTIBS  AND  IR- 
TBBSSTS. 

In  8n<di  case  all  of  the  railroads  could  join 
as  complainants  In  one  suit 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
T>ig.  H  342,  308-370;  Dec  l5ig.  ^149.] 

8.  Sailboads  ^=»232— Passenoebs— Buixx- 
tin  b0axds--8tatute. 

Under  Code  1906,  I  4857,  requiring  every 
railroad  to  keep  conspicuously  placed  in  eAch 
reception  room  or  depot  a  bulletin  lx)ard  show- 
ing the  time  of  arrival  and  departure  of  passen- 
ger trains  and  the  delay  of  any  train  under  pen- 
alty of  $50  for  each  failure,  recoverable  by  suit 
instituted  by  any  citizen,  defendant  railroads, 
all  using  the  same  passenger  station  in  the  city 
of  Jackson,  two  of  which  had  no  terminal  there- 
in, but  whose  trains  passed  through,  and  the 
other  of  which  made  Jackson  the  terminal  of 
two  branches  which  scheduled  the  arrival  and 
departure  of  their  trains  on  a  bulletin  board  on 
wliidi  a  separate  column  was  set  apart  for  each 
road  with  a  snfflcient  number  of  lines  in  each 
column  to  bulletin  each  of  its  passenger  trains, 
lowing  the  name  of  the  railroad,  north  and 
south  bound  trains,  the  time  due,  and  whether 
late,  sufficiently  complied  with  the  Btatute^ 

[Ed,  Note,— For  other  cases,  see  Railroad  s, 
Cent.  Dig.  {  746  ;  Dea  Dig.  «»232.] 

Appeal  from  Chancery  Court,  Hlnda  Coun- 
ty ;  P.  Z.  Jones,  Ctiancellor. 


Bill  for  an  Injunction  by  the  Jllnoiw  Oen- 
tna  Ballroad  Company  and  other»  against  D. 
B.  Gnlce  and  othws.  Motion  to  dissolve 
the  iwellmlnary  Injnnctton  overruled,  and 
defendants  appeaL  Affirmed  and  remanded. 

The  Illinois  Goitral,  the  Yazoo  A  Mississip- 
pi Valley,  and  the  Alabama  &  Vlcksburg 
Railroad  Companies  all  use  the  same  passen- 
ger station  In  the  city  of  Jackson.  The 
tracks  and  trains  of  the  Illinois  Central 
and  the  Alabama  &  Vlcksbui^  Companies 
pass  through  the  dty  of  Jackson;  neither 
having  a  terminal  of  Its  road  in  that  city. 
Jackson,  however,  Is  the  northern  terminal 
of  the  Natchez  branch,  and  the  southern 
terminal  of  the  Yazoo  branch,  of  the  Yazoo 
&  Mississippi  Valley  Railroad.  Some  time 
prior  to  the  filing  of  the  bill  in  the  court 
below  appellant  Gulce  instituted  three  suits 
against  each  of  appellee  companies,  two 
against  each  being  before  one,  and  the  other 
before  another,  justice  of  the  peace,  claiming 
the  penalty  provided  for  the  violation  of  sec- 
tion 4857,  Code  Miss.  1906.  After  the  Insti- 
tution of  these  suits  appellees  filed  their  bill 
In  the  court  below  praying  for  an  injunction 
restraining  ai^llant  Gulce,  bis  agents  and 
attorneys,  from  prosecuting  these  suits  at 
law. 

It  appears  from  allegations  of  the  bill, 
which  are  admitted  by  the  answer  to  be  true, 
that  the  bulletiii  board  upon  whi<^  appellees 
schedule  the  arrival  and  departure  of  their 
trains  Is  made  out  In  the  following  manner: 


Name  of  Railroad 

Passenger  7>ilna 

pOate.] 

South. 

No.  Due  — — 

Late 
M. 

North. 

No.  Due  

Late 
M. 

A  separate  column  Is  set  apart  on  this 
board  for  each  road,  and  there  is  a  sufficient 
number  of  lines  In  each  column  to  bulletin 
each  of  the  road's  passenger  trains.  The 
trains  of  the  Illinois  Central  and  Alai>ama  & 
Vick^urg  Railroads  are  all  through  trains, 
departing  from  Jackson  always  within  a  few 
minates  after  arrival  thereat,  In  no  case,  ac- 
cording to  the  allegations  of  the  bill,  remain- 
ing more  than  five  minutes.  As  before  stat- 
ed, Jackson  is  the  terminal  of  the  trains  of 
the  Yazoo  &  MlssissinHl  Valley  Railroad.  All 
trains  of  the  Natchez  branch  thereof  going 
south  necessarily  depart  from  Jackson,  and 
all  going  north  necessarily  end  their  Journey 
there;  and  all  trains  going  north  on  the 
Yazoo  branch  thereof  necessarily  depart 
there&om,  and  those  going  south  necessarily 
end  their  Journey  there.    After  the  word 
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"Dae"  on  this  bnllettn  board  Is  wrlttoi  tbe 
Ume  of  the  arrival  of  trains  on  the  Illinois 
Central  and  Alabama  &  Vlcksbnrg  Railroads, 
and  of  the  north-boond  trains  on  the  Natchez 
branch,  and  south-bonnd  trains  on  the  Yazoo 
branch,  of  the  Yazoo  &  Misslsslppt  Valley! 
Railroad,  and  the  time  of  the  departure  of 
the  north-bound  trains  of  the  Yazoo  branch, 
and  of  the  sovth-bound  trains  on  the  Nat- 
chez branch,  of  the  Yazoo  ft  Mississippi  Val- 
ley Railroad. 

A  motion  was  made  In  the  court  below  by 
appellants  to  dissolve  the  preliminary  injunc- 
tion granted,  which  motion  was  by  the  court 
overruled,  and  this  appeal  granted  to  settle 
the  prindplee  of  the  case. 

GreaveB,  Potter  ft  Hallam,  of  Jackson,  for 
appellants.  B,  H.  ft  J.  H.  Thompson.  Mayes 
ft  Mayes,  and  F.  M.  West,  all  of  Jackson,  for 
appellees. 

SMITH,  C.  J.  (after  stating  tbe  f&cts  as 
above).  Tbe  two  grounds  upon  whidi  It  Is 
sought  to  obtain  a  reversal  ot  the  decree 
of  the  court  below  are:  First,  that  the  court 
below  was  without  Jurisdiction  of  this  cause ; 
and,  second,  that  tbe  time  of  urival  and 
departure  ai  pasaeagei  trains  does  not  def- 
initely appear  ftom  tlils  bulletin  board. 

[1, 2]  £:ach  of  these  appellees  had  the  right 
to  s^rately  lnv<^  tbe  aid  of  a  court  of  equi- 
ty In  order  to  prev^t  the  bringing  against  it 
of  a  multitude  of  suite  by  app^ant  Gulce,  for 
the  reason  that  tbe  wnmgfnl  conduct  on  tb^r 
part,  of  whldi  he  complains.  Is  "c(mtinuii« 
In  its  nature,"  has  already  resulted  in  the 
bringing  by  him  against  eadi  of  them  ot 
three  suits  at  law,  and  may  result  In  tbe 
bringing  by  blm  of  others.  Railroad  Oo.  r. 
Garrison,  81  Miss.  2S7,  82  South.  996,  95  Am. 
St  Rep.  469;  Telephone  Oa  v.  WllUamson, 
101  Miss.  1,  67  South.  SOa  This  being  true^ 
all  of  apfiellees  could  Jfrin  as  complainants  in 
one  suit  Trlbette  r.  Railroad  Co.,  70  Miss. 
1S2,  12  South.  82,  19  L.  R.  A.  600.  35  Am. 
St  Rep.  642;  TAle^one  Oa  r.  'Williamson, 
supra. 

[3]  Under  the  facts  In  this  case,  we  think 
appellees  substantially  complied  with  the 
statute  hen  in  question  in  noting  tbe  ar- 
rival and  departure  of  th^  trains 

AfDrmed  and  remanded. 


WOODMEN  OF  THE  WORLD  t.  COPUN. 
(No.  17462.) 
(Supreme  Oourt  of  MissisBippi,  Division  A. 
March  27.  1016.) 

Ihtebbbt  ^»30(2>-'Rxcovbbt— Time. 

In  a  suit  to  recover  the  amount  of  an  in- 
surance certificate,  and  for  certain  money  ex- 
pended by  plaintiff  at  the  request  of  tbe  defend- 
ant's agent  stnoe  time  before  February  11,  1910, 
the  part  of  the  v«dict  oUowing  plaintiff  $100 
as  expenses  should  bear  Interest  only  from  that 
date. 

[Ed.  Note.— For  other  cases,  see  Tnterest, 
Cent  Dig.  H  84,  86;  Dec  Dig.  <b>S0<2)  .} 


Appeal  from  Circuit  Court,  Mwroe  County ; 
Claude  Clayton,  Judge. 

Suit  by  J.  Solomon  Coplin  against  the 
Woodmen  of  the  World.  Judgmoit  toe  plain- 
tiff, and  defendant  appeals.  Affirmed  on 
remittitur ;  otherwise,  reversed  and  remanded. 

Gea  T.  Mitchell,  of  Tupelo,  Miss.,  for  ap- 
pellant Paine  &  Paine,  of  Aberdeen,  for  ap- 
pellee. 

SYKES,  J.  This  suit  was  Instituted  In  the 
circuit  court  of  Mimroe  county  by  the  appel- 
lee against  the  appellant,  to  recover  the 
amount  of  an  Insurance  certificate  upon  the 
life  of  tbe  brother  of  appellee,  payable  to 
the  appellee.  This  is  the  second  time  this 
case  has  been  before  this  court  We  find  that 
no  errors  were  committed  In  the  trial  of  the 
case  in  the  court  below,  except  the  giving 
of  the  flrst  Instrucllon  for  the  plaintiff,  wtiich 
Instructed  the  Jury  that  if  they  found  for  the 
plaintiff,  the  form  of  their  verdict  wUl  be: 

"We,  the  jury,  find  for  the  plaintiff  In  the 

sum  of  dollars,  with  six  per  cent  Interest 

on  same  from  the  17th  day  <tf  August,  1909,  to 
this  date." 

In  addition  to  asking  tm  a  recovery  on  the 
Insurance  policy,  the  appellee  also  sued  the 
appellant  for  certain  moneys  expended  by 
him  at  tbe  Instance  and  request  of  the  agent 
of  tbe  appellant,  amounting  to  about  $lSKi. 
So  far  as  we  can  ascertain  from  the  record, 
this  mtmey  ma  q>ent  some  time  in  February, 
befwe  February  11,  1909.  Tbe  maximum 
amount,  which  the  plaintiff  could  recover  un- 
der tbe  poU<7  <^  insurance  was  $878.  The 
Jury  returned  a  verdict  t<a  $878,  said  verdict 
tbereby  staowlmc  upm  Its  face  that  tbe  Jury 
intended  ^vlng  plaintiff  flOO  as  expenses 
Incurred  by  him,  u  above  mraitioned.  It 
was  proper  for  the  court  to  instruct  the  Jury 
that  this  amount  of  insnranoe  numey  should 
bear  interest  from  August  IT,  1909,  at  6  per 
cent,  but  tSiis  expense  mon^  should  bave 
borne  interest  from  February  11, 191(K 

If  appellee  will  remit  the  interest  on  this 
$100  from  August  17, 1800,  tiU  February  11. 
1910^  the  case  will  be  affirmed;  otberwlseh 
It  wiu  be  reversed  and  remanded. 


BANE  OF  lAtJDI^BDALE  et  al.  v.  GOLSS 
et  al.    (No.  17408.) 

(Supreme  Court  of  Mis^sippi,  Dividon  A. 
March  27. 1916.) 

1.  Appeal  and  Bbbob  «»1000(3)— Soops  ot 
Revibw— Conflict  in  Evidence. 

The  (diancellor's  fiodinr  reeolvio)!  a  conflict 
Id  the  evidence  is  not  subject  to  review. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Oent  Dig.  i  8872;  De&  Dig.  «a» 
1009(3).] 

2.  Altebation  of  Instbuments  <8=>5<2)  — 
"Material  Alteratiom"— Considebation. 

An  alteration  of  a  promissory  note  enlarg- 
ing the  scope  thereof  as  a  means  of  evidence  w 
material,  so  that  a  note  given  for  value  received 
is  materially  altered  bj  the  insertion  of  words 
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indicatans  tliat  it  wu  girai  as  porehase  price  of 
land,  thereby  railing  a  vendor!  Uen  upon  the 
land. 

lEd.  Note.— For  oUier  caaea,  see  Alteration  of 
Instruments,  Cent  Dig;  H  il-37;  Dee.  Dig. 
<S=95(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Material  Alteration.] 

3.  A1.TEBAT10R  or  iKsramuHTB  ^3>28— Im- 

TENT— ESfICT. 

Where  a  material  alteration  is  made  in  a 
note  after  deliTery  to  the  payee,  with  evidence 
of  frandolent  intent,  the  origuial  payee  and  his 
assignee  can  recover  neither  on  the  note  nor  on 
the  original  indebtedness. 

TEd.  Note. — For  other  cases,  see  Alteration 
of  iDStrumenta,  Gent  Dig.  H  192-207;  Dec. 
Dig.  <s=»23.] 

4.  AlTEBATIOH  of  iMSTBUlfENTS  «SOll(l)  — 
SlATmAX.  ALnUIXDN— Fbaud. 

In  order  that  the  makers  at  a  note  may 
avail  tfaanseivea  of  a  material  alteration,  it 
must  appear  that  it  was  made  with  frandnlent 
intoit 

[Ed.  Note.— For  other  cases,  see  Alteration 
of  Instniments,  Cent.  Dig.  »  57-60,  66,  67,  72- 
76;   Dec,  Dig.  ®=>11(1).] 

5.  Altebation   of   Instbuubitts  <S=>2C  — 
Fbatjd — Fleadin  a . 

Although  the  answer  fails  to  allege  spe* 
cifically  that  a  material  alteration  of  a  prom* 
iasor^  note  was  made  with  fraudulent  intent  it 
sufficiently  alleges  each  intent  where  it  discloses 
that  the  alteration  was  made  for  tlie'  purpose  of 
enabling  the  payees  to  establish  a  vendors  lien 
on  proper^,  in  violation  of  an  agreement  waiv- 
ing the  lien. 

[Ed.  Note.— For  other  cases,  see  Alteration  of 
Instmmenta,  Cant.  Dig.  H  21&-22&;  Dea  Dig. 
^=326.] 

Appeal  from  Chancery  Court,  Wayne  Oonn- 
ty ;  T.  A  Wood,  Chancellor. 

Action  the  Bank  of  Lauderdale  and  oth- 
ers against  Mrs.  Ruby  E.  Cole  and  others. 
Judgment  dismissing  the  bill  generally  as  to 
plaintiff  E.  F.  Ballard  and  without  prejudice 
as  to  plaintiff  R.  W.  Fagan,  and  plaintiffs 
Bank  of  Lauderdale  and  E.  F.  Ballard  ap- 
peal Affirmed. 

On  tlie  26tli  day  of  Jannarr.  1008,  B.  F. 
Ballard  and  R.  W.  Fagan  sold  to  appellee 
W.  J.  Cole  c^taln  real  pifverty,  executing  a 
deed  thereto  at  Cole'a  request  to  hla  wife, 
Mrs.  Bttby  E.  Cole,  one  of  the  appellees  here- 
in. The  conirideratlon  expressed  in  the  agree- 
ment was  $4,000,  but  the  deed  contained  no 
recital  Indicatii^  vhether  this  considera- 
tion had  been  i»ald.  The  real  consideration 
waa  $2J0O0  In  stock,  par  valu^  of  the 
Waynesboro  Bride  &  Manufacturing  Com- 
pany, and  two  notes  (tf  $1,000  each,  due  one 
in  two  and  the  other  In  three  years  from 
the  dates  thereot  The  note  first  to  mature 
waa  delivered  by  Ballard,  after  Its  Indorse- 
ment by  himself  and  Fagan,  to  the  appellee 
Bank  of  Lauderdale,  and  upon  Its  maturity, 
being  presoited  to  Cole  for  payment,  he  de- 
clined ao  to  do;  whereupon  this  suit  was  In- 
stituted upon  both  notes  by  the  bank,  Bal- 
lard, and  Fagan  against  W.  J.  and  Mrs.  Ruby 
E.  Cole,  praying  that  said  notes  be  decreed 
to  l>e  a  Ilen  on  the  pri^rty  conveyed  by 


Ballard  and  Fagan  to  Mrs.  Oole,  and  that  It 
be  sold  to  satisfy  such  lien.  Appellees  by 
their  answer  alleged  that  the  vendor's  lien 
bad  been  expressly  waived  by  Ballard  and 
Cole  at  the  time  the  land  waa  purchased, 
and  that  in  addition  thereto  the  notes  had 
been  materially  altered  after  their  execution 
and  without  ai^ellees'  consent  The  cause 
came  on  to  be  beard  on  bill,  answer,  and 
proof;  and  a  decree  was  entered  adjudging 
that  the  notes  had  been  materially  altered 
by  Ballard  without  the  consent  of  appellees, 
but  also  without  the  knowledge  or  consent 
of  Fagan.  The  bill  was  dismissed  generally 
in  so  far  as  it  was  predicated  upon  the  note 
held  by  Ballard,  and  without  prejudice  as 
to  Fagan.  The  reason  the  bill  was  dismissed 
without  prejudice  as  to  Fagan  was  that  the 
note  owned  by  him  had  not  matured  when 
the  suit  was  instituted,  and  c<»isequently  was 
held  by  the  court  below  to  have  been  prema- 
turely brought  From  this  decree  an  appeal 
was  prosecuted  by  the  l>ank  and  by  Ballard, 
Fagan  accepting  the  decree,  and  not  appeal- 
ing therefrom.  Cole,  by  his  evidence,  admit- 
ted the  execution  of  the  notes,  but  stated 
that  he  declined  to  purchase  the  land  un- 
less Ballard  and  Fagan  would  waive  any 
Uen  thereon  securing  the  notes,  which  they 
expressly  agreed  to  do,  accepting  as  security 
therefor  a  numt)er  of  shares  of  stock  In  the 
Waynestwro  Brick  &  Manufacturing  Com- 
pany; that  the  note  first  to  mature  when 
signed  by  him  read  as  follows: 

"No.  —  .    Waynesboro,  Miss.,  Jan.  25th, 

1908.  On  or  before  two  years  after  date,  I,  we, 
or  either  of  us  promise  to  pay  to  the  order  of 

b;  F.  Ballard  and  R.  W.  Fagan,  Due   . 

One  thousand  and  no/100  $1,000.00  dollars,  for 
value  received,  with  interest  at  the  rate  of  S% 
per  annum  after  date  until  paid.  And  in  event 
default  is  made  in  the  payment  of  this  note  at 
maturity  and  it  is  placed  in  the  hands  of  ao 
atty.  for  collection  or  suit  is  brought  on  the 
same,  then  an  additional  amount  of  10%  on  the 
principal  and  interest  of  this  note  shall  be  added 
to  the  same  as  atty's.  fees.  All  signers  to  this 
note  are  principals.  Negotiable  and  payable  at 
the  Bank  of  Waynesboro,  Waynesboro,  Miss. 
Address,  City.   W.  J.  Cole." 

The  second  note  contains  identical  lan- 
guage, except  that  it  was  to  mature  In  three 
instead  of  two  years  after  date. 

Cole  further  testified  that  after  the  execu- 
tion thereof,  and  without  his  knowledge  or 
consent,  these  notes  were  altered  by  inserting 
tn  each  t>etween  the  words,  "All  signers  of 
this  note  are  principals^"  and  the  words, 
"Negotiable  and  payable  at."  etc,  the  follow- 
ing: 

"This  note  riven  for  the  purchase  money  for 
the  following  described  property  situated  in  the 
town  of  Waynesboro,  Miss.:  Lot  A  in  block  No. 
3,  fronting  120  feet  on  Chickasahay  street  and 
extending  back  at  right  angles  with  said  street 
250  feet  also  the  east  half  of  lot  B  in  said 
block  3,  fronting  on  Carr  street  and  courthouse 
square  87U  feet  parallel  and  adjoining  to  the 
ba<*  line  of  said  Xot  A" 

This  descrlpti(m  of  the  property  Is  Identi- 
eal  with  that  contained  In  the  deed  to  tiie 
land  executed  by  Ballard  and  Fagan. 
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According  to  the  erldenee  of  app^Uants,' 
this  was  not  troe,  but,  on  tba  contraiy,  It 
was  expressly  agreed  that  purchase-money ' 
notes  should  he  execnted,  secured  by  a  rai- 
dor*fl  lien  on  this  land,  and  that  the  state*  | 
ment  in  the  notes  tibat  th^  were  given  for ' 
the  purchase  money  of  the  land  ther^  de- ' 
scribed  was  written  ther^n  prtw  to  the  time  ^ 
of  the  signing  tbenot,  with  the  knowledge' 
and  ccmsffiDt  of  Ckile;  that  while  a  number 
of  shares  of  stock  In  the  Waynesboro  Brick 
A  Manufacturing  Company  were  assigned 
to  Ballard  and  Fagan  aa  security  for  these 
notes,  this  was  done,  not  because  of  any 
waiver  ct  fbe  vendor's  lien,  but  for  the  rea- 
son that  th^  wanted  Cole  to  Insure  the  house 
on  the  land  payable  to  them  as  tlielr  interest 
might  appear;  tlds  he  did  not  wish  to  do, 
bat  gave  than  the  shares,  and  they  accepted 
this  Bto<^  in  lieu  of  sntA  a  policy. 

S.  A.  Witherspoon,  of  Meridian,  for  appel- 
lanta  Baskln  &  Wilboum,  of  Meridian,  for 
appdlees. 

SMITH.  O.  3.  (after  stating  the  facts  as 
above).    [1]  The  <^anceUor's  finding  that! 
these  notes  had  been  altered  was  made  on 
conflicting  evidence,  and  therefore  Is  not  open 
for  review  here. 

[2]  The  notes  as  originally  executed  ap- 
peared simply  to  have  beeij  given  fOr  value 
received;  as  altered,  the  cmslderatlon  there- 
for appears  to  have  been  the  conv^ance  of 
certain  land  therein  described,  thereby  be- 
coming evidence  of  appellants*  claim  that 
they  were  secured  by  a  vendor's  lien  on  the 
land,  and  the  rule  Is  that  an  alteration  which 
enlarges  the  scope  of  an  instmment  as  a 
means  of  evidence  is  material.  Schmidt  v. 
Quinzel,  65  N.  J.  Eg.  792,  38  Atl.  665;  Craig- 
head V.  Mclx>ney,  99  Pa.  211;  Low  v.  Ar- 
groT^  30  6a.  129;  Kalteyer  v.  Mlttdiell.  110 
S.  W.  462;  Richardson  v.  FeUner,  9  OkL 
618.  60  Pac.  270 ;  Knit  v.  WlUiamB,  10  East, 
431,  103  Reprint,  839. 

[S]  On  the  evidence,  if  ttiese  alterations 
were  in  fact  made,  and  the  chancellor  so 
found,  they  were  manifestly  made  for  the 
purpose  of  evidencing  the  existence  of  a 
vendor's  lien  which  in  tact  had  been  watved, 
and  were  therefore  made  with  a  fraudulent 
intent,  from  which  It  necessarily  follows  that 
appellants,  Bank  of  Lauderdale  and  Ballard, 
can  recover  neither  on  the  note  sued  on  by 
them  nor  on  the  original  Indebtedness  for 
which  it  was  given.  2  a  J.  p.  182,  {  17;  2 
Daniel  on  Negotiable  Instruments  (&th  Ed.) 
431:  Warder  v.  WiUyard,  46  Minn.  531.  49 
N.  W.  800,  24  Am.  St.  Rep.  260;  Wbeelock 
V.  Freeman,  13  Pixik.  (Mass.)  165,  23  Am. 
Dec.  674;  Bank  t.  Dent,  102  Miss.  463.  69 
South.  805. 

[4.  fi]  It  1b  true  that  the  alteration  of  these 
notes,  in  order  to  be  availed  of  by  appellees, 
must  have  been  made  with  a  fraudulent  in- 
tent, and  also,  as  pointed  out  by  counsel  for 


aivellant,  Oiat  appdlee^  aunm  does  not 
specifically  charge  that  these  notes  were 
"fraudulently"  altered,  bat  It  does  contain 
allegations  whidi,  if  true,  disclose  that  the 
alteration  was  made  for  the  purpose  of  en- 
abling the  iiayees  In  the  notes  to  estobllah  a 
vendcn^s  lloi  upon  the  property  sold  by  tbem 
to  appellees  In  violation  of  the  agreement 
made  at  the  time  ot  the  sale,  thereby  snfll- 
dently  dlsdoslnc  the  frauduloit  IntenL 
Affirmed. 


STKES  T.  ABH8TBONO.   (Na  17389.) 

(Supreme  Court  of  Ulssisrippl,  DiTition  A. 
March  27,  1916.) 

1.  iHsnuHOB  «s:>78S,  786— HuxvAL  Bsmnx 

INSUBANCE— BZOHT  Or  BBNEnCIABT. 

The  beneficiary  in  a  mutual  benefit  policy 
has  no  vested  Interest  in  it  during  the  life  at 
the  insured,  but  has  only  an  Inchoate  Imperfect 
right  until  the  death  <a  the  Insured,  so  tliat 
the  proceeds  were  no  part  of  the  estate  of  the 
benenciary  of  the  insured,  who  had  predeceased 
him. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
(3ent  Dig.  Sfi  IMS,  1M0,  1974;  Dee.  Dig.  «b» 

783,  7851 

2.  EXECUTOBS  AND  Admihisthatobs  4=s»46  — 
Expenses  ov  AoiaNisiuiioN  —  Ihtebbst 
on  Insdbanoe  Pouct. 

la  such  case  the  costs  of  the  administra- 
tion of  the  estate  of  the  named  baiefidary  wcr* 
not  payable  out  of  the  insarance  fund  in  the 
bands  of  her  administrator,  who  was  also  the 
administrator  of  the  estate  of  the  insured. 

[Ed.  Note.— For  other  eases,  see  Executors 
and  Administrator!,  Cent  Dig.  1 297;  Dec 
«:946.] 

3.  iNstr&ANCB  ^786— UtmTAi.  BBHsnr  Iif- 
soBANCB— Benefits— PaoTisxoNS  of  CtaAX- 

TEB  AND  BZ-LAW8. 

Under  a  provldon  In  Qie  constitotion  and 
by-laws  of  a  mutual  benefit  order  declaring  its 
purpose  to  be  to  provide  a  fond  to  be  paid  to 
the  widows,  orphans,  etc.,  of  deceased  members, 
lil>eral^  oonstraed  so  as  to  effect  tlie  stated  pur^ 

Sose,  the  proceeds,  after  the  death  of  the  tiene- 
ciary  named  in  the  iraUcy,  and  when  there  was 
no  other  named  beneficiary,  would  go  to  the 
widow,  orphans,  etc.,  of  the  msured  in  the 
amounts  that  they  would  have  inherited  from 
the  deceased  In  case  of  his  intestat^j  as  if  it 
was  a  part  of  his  estate,  to  be  distributed 
bis  admmistrator  as  a  trust  fund  for  the  Iwnefit 
of  a  surviving  wife  and  children,  subject,  bow- 
ever,  to  the  costs  of  the  administration  of  the 
insured's  estate. 

[Ed.  Note.— For  other  cases,  Insurance, 
Cent  Dig.  SS  1943,  1974;  Dec  Dig.  «»785.] 

4.  INSUBANCB  «=»7^— BENXmS— IjAPSB. 

In  no  case  where  there  are  any  of  the  class 
livin(c  who  are  designated  as  probable  beneficiS' 
ries  in  a  policy  of  a  benefit  association  does  the 
insurance  entirely  lapse  or  become  uncollectible. 

[Ed.  Note. — For  otber  cases,  see  Insurance, 
Cent.  Dig.  fi  1043,  1974 ;  Dec.  Dig.  «3»785.] 

Appeal  from  Chancery  Court,  Monroe  Coun- 
ty; J.  Q.  Robins,  Chancellor. 

Clara  E.  Sykes  excepted  to  the  final  ac- 
counts of  James  D.  Armstrong,  administrator 
of  the  estate  of  Alice  Sykes,  deceased,  and 
also  of  the  estate  of  W.  M.  Sykes,  deceased. 
Decree  for  the  administrator  overruling  ex- 


^S979r  otbsr  omm  ms  same  topic  and  KBT-NVHBBR  Id  *U  K«7-Numberod  DlgOBts  aod  Ind«zM 


Digitized  by  Google 


BTKES  y.  ABMBTBONO 


268 


ceptlons,  and  the  exceptor  appeals.  Affirmed 
in  part  and  rereraed  In  part 

Paine  ft  Paine,  of  Aberdeen,  tor  appellant 
Chas.  U  Tntib,  of  Amory,  for  appellee. 

8TKS1S,  J.  UMb  1b  an  appeal  fnna  the  de- 
crees of  the  chancery  court  of  Monroe  oonnty 
oTerrallns  ezcevtluis  of  appellant  to  0nal 
accounts  of  the  administrator,  first,  of  the 
estate  of  Alice  Sykea,  deceased,  and,  second, 
of  the  estate  of  W.  M.  Sykea,  deceased.  W. 
M.  (or  BUI)  Sykea  at  the  time  of  his  death 
held  a  policy  of  insurance  in  the  Odd  Flows' 
B«ieflt  Association  of  the  District  of  Missis- 
siN>i,  payable  to  "Mrs.  Alloe  Sykes,  the  wife 
of  BUI  Sykee,  of  Lodge  4028  at  his  death  (if 
financial  In  the  O.  F.  B.  A.  ),"  eta  The  bene- 
ficiary, Alice  Sykes,  predeceased  W.  M. 
Sykes,  leaving  sarrlTlng  her  three  children 
as  the  fruits  of  this  marriage.  "W.  M.  Sykes 
at  the  time  of  his  death  was  married  to  Clara 
Sykes,  and  left  snrTlvlng  him  his  wife,  Clara, 
and  bis  three  children  by  his  first  wife, 
AUco  Sykes.  After  W.  M.  (or  BUI)  Sykes* 
death,  letters  of  administration  were  taken 
out  by  J.  I>.  Armstrong  as  administrator, 
first,  of  the  estate  of  AUce  Sykes,  and,  sec- 
ond, of  the  estate  of  W.  M.  (or  BiU)  Sykes. 
The  Insurance  order  paid  the  amount  due  un- 
der the  policy  to  the  said  Armstrong  as  ad- 
ministrator of  the  estate  of  Alice  Sykes. 
This  controversy  arises  over  the  question  of 
who  is  entitled  to  the  proceeds  of  this  insur- 
ance policy.  The  appeUant,  Clara  EL  Sykes, 
claims  that  she  is  entitled  to  the  entire 
amount,  basing  her  claim  on  section  2  of  the 
constitution  and  by-laws  of  the  order,  which 
reads  as  follows: 

"Purpoae.  Sec.  2.  To  provide  a  fund  to  be 
paid  to  the  widow,  orphan  or  legal  repreaenta- 
uvea  ot  deceased  Odd  Fellows  and  inmates  of 
the  household  of  Kuth  witbin  the  jurisdiction 
of  tbe  IMgtrict  Lodge  and  Household  under  said 
jurisdiction." 

AppeUant  claims  that  by  vlrtne  of  the 
above  sectitm  of  the  constitatlon  it  Is  prorld- 
ed  that  In  case  tbsn  Is  a^lapse  of  the  named 
beneficiary,  or.  If  Qiere  be  no  benefldaiy  des* 
Ignated,  the  proceeds  trf  the  policy  go  to  one 
of  tboee  designated  In  sectlm  2,  that  these 
beneficiaries  are  named  disjunctively  In  said 
secttoa,  and  that  the  meaning  of  same  is 
t2iat  the  proceeds  sboold  go,  first,  to  the  wid- 
ow, or.  In  case  there  be  no  widow,  tlien  to 
the  orphan,  or,  if  there  be  no  orjAan,  then  to 
tbe  U«al  representatlTea.  Tbe  administra- 
tor of  the  estate  of  Alice  Sykes  daimed  this 
amount  as  b^cmginff  to  said  estate,  or,  if 
mistaken  In  that,  then  he  claimed  that  he 
was  entitled  to  administer  the  same  as  ad- 
mtailstrator  ot  Che  estate  ct  William  S^es. 

[1]  Tbo  learned  cbanceDor  in  the  court  be* 
low  beld  that  it  was  no  part  of  the  estate  ot 
Alice  Sykes,  and  ordered  Armstrong,  adminis- 
trator of  Alice  Sykea*  estate,  to  turn  the 
Mune  over  to  Armstronib  administrator  of 
the  estate  of  W.  If.  Sykee.  In  this  he  was 


correct  It  is  well  settled  In  this  state,  as 
well  as  in  -a  majority  of  states,  that  the  ben- 
eficiary in  a  mutual  benefit  poUcy  like  this 
one  has  no  vested  interest  In  same  daring  the 
life  of  the  insured.  In  the  case  of  Carson  t. 
Ban^  7S  Miss.  167,  22  South.  1,  37  U  B.  A 
559,  65  Am.  St  Bep.  S06,  this  court  says: 

"It  is  settled  that  the  right  of  a  beneficiary  of 
a  benevolent  society,  Uke  this  of  the  Knights 
of  Pythias,  is  inchoate,  imperfect  and  ambula- 
tory ontU  the  death  of  the  member  holding  the 
endowment  oertlficatfl."  Bollins  v.  McHattom, 
16  Cola  208,  27  Pae.  2B4,  25  Am.  St  Bep. 
260. 

In  the  esse  at  the  Masonic  Mutual  BelieC 
Assodaticm  r.  Mary  McAuley  et  aL,  2  Mackey 
(D.  a)  79,  in  passing  upon  this  propositioii, 
the  court  said: 

"We  tiiink.  dierefore,  the  meaning  of  the  lan- 
guage Qsed  by  the  husband  in  desTgnating  the 
beneficiary  was  that  the  benefits  of  this  pro- 
vision were  to  go  to  bis  wife  only  in  case  she 
survived  him ;  and,  as  she  did  not  survive  her 
husband,  the  provision  Calls  to  tbe  ground  so 
far  as  she  is  concerned,  and  Oie  datms  ot  her 
representatlTes  are  out  of  the  qnestiim.'* 

[2]  The  learned  dianceUor,  however,  or- 
dered the  coets  of  the  administration  oC  the 
estate  of  AUce  Sykes  to  be  paid  out  of  this 
insurance  fund.  In  this  respect  alone  he  conv- 
miCted  error. 

[S]  The  principal  cmtention  in  tbe  oise  Is 
that  of  appellant  that  aba  is  entitled  to  the 
entire  amount  of  this  fund,  and  that  it  should 
not  be  equally  divided  among  her  and  the 
children  of  W.  M.  (or  BUI)  Sykes,  as  was 
done  under  the  decree  of  the  court  below. 
There  are  some  cases  holding  aorordlng  to 
this  contention  of  appellant  It  is  our  opin- 
ion, however,  that  this  poUcy  Is  too  vague 
and  tmcertaln  to  be  construed  In  this  way. 
This  Is  a  negro  mutual  benefit  insurance  so- 
ciety. As  was  stated  by  this  court  in  the  case 
of  Shelton  t.  Mlnnls,  65  South.  115: 

"It  seems  to  us  that  in  determinii^  who  is 
entitled  to  receive  the  benefits  of  mutual  benefit 
associations,  wherein  the  money  contribute  by 
its  members  provides  the  fund  from  which  the 
benefits  are  paid,  we  should  give  a  liberal  con- 
struction to  Qie  ^-laws  of  the  association  so  as 
to  effect  the  purposes  of  the  parties  to  the  cm- 
tract" 

Again,  in  the  case  of  Grand  Lodge,  etc.,  v. 
Harris,  in  68  South.  76,  in  delivering  the 
opinl(m  <tf  the  court.  Judge  Cook  aptly  said: 

"In  all  of  these  cases  the  courts  enforced  the 
laws  of  the  order  as  the  law  of  the  case,  and 
held  that*the  legal  ben^dary  was  entitled  to 
the  fimd." 

Applying  these  liberal  rules  of  conBtruGti<m, 
it  is  our  o^nioD  that  tbe  constitution  and 
by-laws  at  tbia  ordw  simply  mean  tlut  when 
the  benefldary  named  under  tbe  policy  Is 
dead,  or,  when  there  Is  no  named  boieficiary 
in  the  iK^cj,  Vim  the  proceeds  of  the  same 
go  to  the  widow,  orphan,  or  legal  rc^resenta- 
tive;  that  tbe  named  benefidarlM  take  under 
the  policy  the  amount  they  would  Inherit 
tram  the  decedent  in  case  of  Us  intestacy,  as 
if  tt  was  a  part  ct  him  estateb  We  approve 
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of  the  reasoning  and  dedslon  In  the  case  of 
Bishop,  AdmlDi&tratrlx,  T.  Graud  Lodge  of 
the  Empire  Order  of  Mutual  Aid  of  the 
State  of  New  York,  112  N.  Y.  627,  20  N.  E. 
962,  which  Is  a  case  very  much  Uke  the  case 
at  bar,  and  In  which  the  same  contention 
was  made  as  Is  made  here  by  the  appellant 
The  <vrinion  ot  the  court  was  delivered  by 
Jostice  Peckham.  On  page  634  of  112  N.  Y« 
on  page  S65  (tf  20  N.  E.,  the  ooort  In  part 
says: 

"It  is  true  the  act  and  the  constltntion  fail  to 
state  which  it  shall  be  In  case  no  direction  Ib 
given,  whether  it  shall  be  the  family,  the  heirs, 
or  legal  representatives ;  but  we  think  this 
expression  slioald  be  construed  with  reference 
to  the  general  pnrpose  of  the  corporatiou.  and, 
having  auch  purpose  in  view,  we  think  it  was 
really  meant,  and  that  it  shoold  be  held  to  In- 
clude these  who  would  take  such  property  as 
in  cases  of  intestacy." 

Again  on  page  636  of  112  N.  Y.,  on  page  566 
of  20  N.  E.,  the  opinion  says: 

"In  deciding  here  that,  in  the  absence  of  the 
certificate,  the  beneficiary  fund  would  go  to 
those  who  by  the  general  laws  of  the  state 
would  take  the  money,  we  do  not  mean  that  the 
money  would  go  as  a  part  of  the  estate  of  the 
deceased,  subject  to  the  payment  of  bis  debts; 
but  it  would  be  a  special  fund,  subject  to  the 
exemption  provided  tor  in  the  act  of  incorpora- 
ti<m,  and  not  to  be  liable  for  the  oayment  of 
the  debta  of  the  decedent  or  to  be  taaen  on  any 
process  for  the  payment  of  snch  debts.  We  also 
think  the  plaintiff  had  sufficient  interest  in  the 
fund  to  sustain  this  action  in  her  capacity  as 
administratrix." 

Under  this  authority  It  Is  our  opinion  that 
the  administrator  of  the  estate  of  BUI  Sykes 
had  a  right  to  distribute  this  fund  as  a  trust 
fund  for  the  benefit  of  the  wife  and  children. 
That  the  same  did  not  form  any  part  of  the 
estate  of  the  deceased,  Bill  Sykes.  The  fund, 
however.  Is  subject  to  the  costs  of  the  admin- 
istration of  the  estate  of  William  Sykes  as 
was  adjndged  by  the  chancellor.  In  conclu- 
sion we  therefore  say  that  we  cannot  agree 
with  the  learned  counsel  for  the  appellant 
In  their  position  that  the  living  wife  Is  enti- 
tled to  the  entire  proceeds  of  this  policy. 
The  laws  and  constitution  are  not  sufildently 
plain  for  this  constmction.  This  being  tme, 
we  adopt  the  liberal  rule  that  those  named 
In  the  constitution  and  by-laws  as  being  par- 
ties for  whom  this  fund  is  provided,  where 
the  beneficiary  has  lapsed,  as  in  this  case  and 
where  no  other  beneficiary  baa  been  desig- 
nated, are  by  the  terms  of  the  constitution 
and  by-laws  entitled  to  share  in  the  proceeds 
of  same  to  the  same  extent  that  they  would 
share  In  the  estate  of  the  decedent 

[43  We  farther  hold  that  in  no  case  where 
there  are  any  of  the  class  living  who  are 
designated  as  probable  beneficiaries  in  the 
policy  does  the  insurance  entirely  lapse  or 
that  it  is  uncollectible.  The  decree  of  the 
lower  court  Is  affirmed  except  as  to  the  pay- 
ment of  the  costs  of  the  Alice  Sykes'  estate, 
which  part  of  the  decree  Is  reversed. 
'    Affirmed  in  part  and  reversed  In  part 


A.  K.  MdNNZS  LUMBER  00.  r.  BATHEIL 
(No.  17840.) 


(Bnpreme  Conrt  of  MlsMSsippl,  DivUon  A. 
March  27. 10160 

1.  Assignments  <6»24(2).  121— Cowgnrocriow 
— Claim  fob  Pbbsoxal  iNjrnsz. 

An  asj^nment,  whereby  in  consideration  of 
legal  services  rendered  and  to  be  rendered  by  his 
attorneys,  plaintiff  assigned  to  them  a  one-half 
interest  in  his  cause  of  action  against  his  em- 
ployer for  a  personal  injury,  based  upon  the 
amount  recovered  by  salt  or  compromise,  and 
providing  that  no  compromise  shonld  be  made 
unless  mutually  agreed  upon  by  the  parties,  was 
not  an  agreement  to  pay  a  contingent  fee  of 
one-half  of  the  amount  recovered,  but  was  a 
valid  assignment  of  a  half  Interest  in  the  eanae 
of  action,  upon  which  suit  might  be  maintained 
in  the  name  of  the  assignee. 

[Ed.  Note.— Por  other  cases,  see  Assignments, 
Cent  Dig.  H  43,  200-205:  Dec.  Dig.  «8=»24(2», 

2.  AssiONUENTS  ^»82  —  JunaWNT  «=s96S3  — 
8BTTI£MENT--REB  Adjitdicata. 

After  notice  to  the  employer  of  an  em- 
ploye's assigninent  of  a  part  interes't  In  his  claim 
for  personal  injury,  the  assignee  was  not  boand 
by  any  settlement  by  the  employer  with  the 
assignor  without  his  consoit;  nor,  ordinarilyt 
by  judgment  to  wbidi  be  was  not  a  party,  re- 
covered by  the  assignor  on  the  cause  of  actitw 
assigned. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  |  158;  Dec.  Dig.  ^92;  Judg- 
ment Cent  IMg.  8  1206 ;  Dec  Dig.  «=3683.] 

8.  Action  ^=»Ij3(2)— Absionments  4=>12&- 
ACTION   BT  ASeiONOB— PaBTIES— SPUTTIKO 

.  Cause  of  Action. 

Under  Code  1906,  {  717,  providing  that  the 
assignee  of  any  chose  in  action  may  sue  for  and 
recover  thereon  In  his  own  name  if  the  assign- 
ment be  in  writing,  the  assignee  of  part  of  aa 
employe's  claim  for  personal  injury  was  a  prop- 
er party  to  the  employe's  suit  against  the  em- 
ployer ;  and,  to  prevent  the  cause  of  action  from 
being  split,  was  a  necessary  party  thereto. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  H  56t(-502:  Dec.  Dig.  «»53(2) :  Assign- 
ments, Cent  Dig.  {|  219-219 ;  Dec.  Dig.  «=> 
129.] 

4.  Pabties  ^»80(1,2)— Nonjoindeb  or  Pab- 

TY  PI.AINTIFF— FOEM  Of  OBJECTION. 

A  nonjoinder  dc  a  party  who  should  nave 
been  joined  as  a  party  plaiDtitf,  not  apparent  on 
the  face  of  the  declaration,  can  be  availed  of  I9 
plea  in  abatement  or  by  nonsuit*  if  It  a|q;ieaii 

m>m  the  evidence  at  the  trial 

[Ed.  Note.— For  other  cases,  see  Parties.  Cent 
Dig.  H  12,1,  120-128,  130,  131;  Dec.  Dig.  *=> 
80(1.  2).] 

5.  Pabties  «=:»96(1)— Ndnjoindeb  of  Pasties 
Plaintiff— Waivbb. 

A  defendant  may  waive  the  nonjoinder  (A 
parties  plaintiff  as  a  ground  for  defeating  the 
action,  and  take  advantage  of  it  at  the  trial  to 
the  extent  of  limiting  the  plaintiff's  recovery  to 
a  proportionate  part  of  the  damages  suffered. 

[Ed.  Note.— For  other  cases,  see  Parties,  Out 
Dig.  I  170;  Dec  Dig.  4=»9B(D.] 

6.  Pabties  «=»80(1)— Nonjoxkdbi  or  PAsnss 

Plaintiff— Ob  jEOTioN . 

Defendant  to  avail  himself  of  a  nonjoinder 
of  parties  plaintiff  as  a  ground  for  defeating  tb« 
action,  must  comply  with  Code  1006,  |  722,  pro- 
viding that  such  nonjoinder  shall  not  be  object- 
ed to  at  the  trial  unless  defendant  give  written 
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notice  Umeof  in  his  plea,  stating  tlie  name  of 
the  party  allied  to  be  omitted. 

[Ed-  Note.— For  other  cases,  see  Parties,  Cent 
r>ir.  U  128,  126-128,  ISoTlSl;  I>ec.  Dig. 

sofi).! 

7.  PABTIEa  «=»80(4)— NONJOINDKB  OF  PABTIES 
PZJLINTIFF— E  VI DBHOE. 

A  defendant,  in  order  to  Introdace  under 
the  seneral  issue,  evidence  of  the  nonjoinder  of 
a  party  plaintiff  and  thereby  avail  of  it  as  lim- 
iting the  amount  of  recovery,  mutt  comply  with 
Code  1906,  1  744,  relating  to  proof  under  the 
general  issue  of  any  affirniatiTe  matter  in  avoid* 
ance  and  requiring  notice  thereof  in  writing  to 
be  filed  with  the  plea. 

[£d.  Note.— E\>r  other  oases,  see  Parties, 
Cent  Dig.  K  124.  126-128.  180,  131 ;  Dec  Dig. 
^80(4).] 

8.  PUIADINO  ^ssSS^MonoK  TO  Stbiks. 

In  an  action  by  an  employ^  on  a  claim  for 
personal  injury,  his  motion  to  strike  out  the  no- 
tice accompanying  the  plea  of  the  general  issue 
to  the  effect  that  he  had  assigned  a  part  inter- 
est in  his  canae  of  action  to  certain  persona,  not 
parties  plaintiff,  should  have  been  overruled,  as 
where  an  improper  notice  is  attached  to  the 
general  issue,  the  proper  mode  of  avoiding  the 
spedal  matter  proposed  to  be  proved  under  it  ia 
to  object  to  the  evidence  when  offered  on  the 
ground  that  it  is  not  pertinent  or  relevant  to 
the  issues  to  be  tried,  and  as  the  evidrace  which 
defendant  proposed  to  introdace  at  the  trial  was 
competent  if  it  wished  the  recovery  to  be  limited 
to  a  proportionate  part  of  the  damages. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  1078-1091.  1125;  D«!.  Dig. 
SS2.] 

Appeal  frcmi  Circuit  Gonr^  Jones  County ; 
Paul  B.  Johnson,  Judge. 

Action  by  John  Bather  against  the  A  K. 
Mclnnls  Lumber  Coinpany.  Judgment  for 
plaintiff,  and  d^endant  appeals.  Reversed 
and  remanded. 

U.  B.  Parker,  of  Wiggins,  for  appellant 
Pack  A  Collins,  of  Laurel,  for  api>ellee, 

SMITH,  C.  J.  This  is  an  appeal  from  a 
Judgment  awarding  appellee  damages  for 
an  injury  received  by  Mm  while  in  appel- 
lant's employ  and  by  reason  of  its  alleged 
negligence. 

Before  pleading  to  the  declaration,  ap- 
pellant requested  the  conrt  by  motion  to 
abate  the  suit,  for  the  reason  that: 

"Pack  &  CoUioH,  attorneys  at  law  of  Laurel, 
Mississippi,  are  necessary  parties  thereto  in  that 
on  the  3d  day  of  October,  1913,  and  before  the 
filing  of  this  suit  John  Bather,  the  plaintiff 
her«[n,  made,  executed,  and  delivered  to  them  an 
assignment  of  one-half  interest  In  and  to  his 
cause  of  action  against  the  defendant  company, 
as  Is  shown  by  a  copy  of  said  assignment  filed 
and  mari[«d  'Exhibit  A' " 

To  tbSa  motl<»i  a  demurrer  was  interposed 
and  sustained. 

With  Iti  plea  of  tbe  general  issuer  aiqpel- 
lant  gave  notice  that  it  would  bCFer  at  the 
trial  evidence  tending  to  show: 

"That  on  the  8d  day  of  October,  1918,  John 
Bather  made  an  assignment  to  Pack  &  OoUins, 
attorneys  of  record  herein,  of  a  one-half  inter- 
est in  his  cause  of  action  against  the  defendant 
herein,  which  said  assignnient  was  in  writing 
and  signed  by  said  John  Bather  and  acknowl- 
edged before  R.  F.  Cook,  a  notary  public  of 


Hinds  county,  state  of  Mlsriadppi,  a  eopy  of 
which  assignment  is  filed  herewith  and  marked 
'Exhibit  A,'  to  this  notice,"  etc. 

Appellee  then,  by  motion,  requested  the 
court  to  strike  this  notice  from  the  pleadings, 
which  motion  was  by  the  court  sustained. 

The  assignment  refeired  to  in  the  motion 
and  notice  reads  as  follows: 

"In  consideration  of  legal  services  rendered, 
and  to  be  rendered,  by  Pack  &  OoUins,  attorneys 
at  law,  of  Laurel,  Mississippi,  I  hereby  assign, 
transfer  and  set  over  to  my  said  attorneys  a 
one-half  interest  in  a  certain  cause  of  action 
which  I  have  against  the  Mclnnis  Lumber  Com- 
pany, of  Ovett,  Mississippi,  for  a  personal  in* 
jury  received  on  Seotember  1,  191S,  at  its 
sawmUl  while  working  as  an  employ^  of  said 
company.  It  Is  understood  and  agreed  that  my 
said  attorneys  are  to  receive  one-naif  of  what- 
ever is  recovered  from  said  defendant,  either 
by  salt  or  compromises  It  is  further  agreed 
that  no  compromise  of  said  matter  shall  be  made 
unless  the  same  ia  mutually  agreed  upon  by  the 
parties  to  this  agreement 

"Witness  my  signature  on  this  the  Sd  day  of 
October,  1913.  [Signed]   John  Bather." 

[1]  Counsel  for  appellee  are  in  error  In 
stating  thai  this  instrument  Is  merely  an 
agreement  by  appellee  to  pay  them  a  contin- 
gent fee  of  one-half  of  the  amount  which 
they  might  recover  for  him  from  appellant, 
for  it  is  a  valid  assignment  of  a  half  in- 
terest in  api)ellee's  cause  of  action,  upon 
which  a  suit  can  be  maintained  In  tbe  name 
of  tbe  assignees.  Wells  v.  Bailway  Co..  96 
MJsa.  191,  60  South.  628,  27  L.  R.  A.  (N.  S.) 
404. 

12]  After  notice  of  an  assignment  of  this 
character,  to  tbe  person  causing  the  dam- 
age, the  assignee  Is  not  bound  by  any  settle- 
ment made  by  such  person  with  the  assignor 
without  his  consent  (Wells  v.  Bailway  Co., 
supra),  nor,  ordinarily,  by  a  judgment  to 
which  he  is  not  a  party,  recovered  by  the 
assignor  on  the  cause  of  action  assigned. 

[3]  Since  these  assignees  hold  a  valid  writ- 
ten assignment  of  a  half  interest  in  the  cause 
of  action  sued  on,  they  are,  under  section 
717,  Mississippi  Code  1906,  proper  parties  to 
the  suit  ;  and  in  order  to  prevent  the  cause 
of  acticHi  from  being  split,  resulting  in  ap- 
pellant being  harrassed  by  more  than  one 
suit,  they  are  necessary  parties  thereto. 

[4,  S]  A  nonjoinder  of  a  person  who  should 
have  been  Joined  as  a  plaintiff,  not  apparent 
on  the  face  of  the  declaration,  can  be  availed 
of  by  a  plea  in  abatement  or  by  nonsuit,  if 
it  appears  from  the  evidence  at  the  trial. 
Halsey  v.  Norton,  45  Miss.  705.  7  Am.  Uej^. 
745.  A  defendant,  If  he  so  desires,  may 
waive  the  nonjoinder  as  a  ground  for  de- 
feating the  action,  and  "take  advantage  of 
It  at  the  trial  to  the  extent  ot  limiting  the 
plaintiff's  recovery  to  a  proportionate  part 
of  the  damages  suffered."  IS  Enc.  Plead,  ft. 
Prac  568;  Puterbaugh'e  Pleading  &  Prac- 
tice. Common  Law  (8th  Ed.)  51. 

[I,  7]  In  order  to  avail  of  a  nonjoinder  at 
the  trial,  as  a  ground  for  defeating  the  a<N 
tion,  section  722,  Mississippi  Code  1906,  must 
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be  compiled  with;  and  In  order  for  a  de- 
fendant to  Introduce  under  the  general  Is- 
sue evidence  of  the  nonjoinder  of  a  plaln- 
tur,  and  thereby  avail  of  It  as  a  ground  for 
limiting  the  amount  of  recovery,  sectioa 
744,  MlsRlaslt^  Code  1006,  must  be  complied 
with. 

[B]  The  motion  to  abate  the  action  raised 
no  IsBue,  and  could  not  have  been  sustained 
by  the  court;  bat  the  motion  to  strike  out 
the  notice  accompanying  the  plea  shoold 
have  been  ovemQed,  for  two  reasons:  First, 
"where  an  improper  notice  Is  attached  to  the 
general  Issue,  the  proper  mode  of  avoiding 
the  special  matter  proposed  to  be  proved 
under  It  Is  to  object  to  the  evidence  when 
offered,  on  the  ground  that  it  is  not  perti- 
nent or  relevant  to  the  issues  to  be  tried" 
(Wren  v.  Hoffman,  41  Miss.  616;  Railroad 
Co.  V.  Wallace,  50  Miss.  244) ;  and,  second, 
the  evidence  which  appellant  proposed  to  In- 
trodnoe  st  the  trial  was  competent  in  order 
that,  if  appellant  so  desired,  the  recovery 
might  be  limited  to  a  proportionate  part  of 
the  damages  suffered. 

The  judgment  of  the  court  below  must 
therefore  be  reversed,  irrespective  of  wheth- 
er or  not  this  notice  was  snffidatt  compli- 
ance  vrlth  secttm  m  of  the  Code  in  order 
to  enaUe  appellant  to  avail  of  the  nonjoin- 
der as  a  ground  for  defeating  the  action, 
as  to  which  we  express  no  (^;^on. 

Section  718,  and  the  second  saitence  of  sec- 
tion 717,  of  the  Oode,  are  not  here  Involved, 
the  assignment  having  been  executed  before 
tte  suit  was  Instituted. 

Reversed  and  remanded. 


MASONIC  BENEFIT  ASS'N  OF  STRING- 
ER GRAND  LODGE  OF  MISSISSIP- 
PI V.  DOTSON.    (No.  17442.) 

(Supreme  Court  of  Mississippi,  Division  A. 
March  27,  1916.) 

INSUBANCB  «=»811— Mutual  Benefit  Irsttb- 
A3XCK  —  Status  —  "Lin  InsuBAHCi  Com- 
pany," 

Under  Code  1906,  {  2588,  declaring  all  cor- 
porations, associations,  partnerships,  or  individ- 
uals doiog  business  in  the  state  under  any  char- 
ter, contract,  agreement,  or  statute  of  any 
state  involving  me  payment  of  money  or  other 
things  of  value  to  families  or  representatives  <d 
policy  and  certificate  holders  or  members,  con- 
ditioned on  the  continuance  or  cessation  of  hu- 
man life,  or  involving  an  insurance,  guaranty, 
contract,  or  pledge  for  the  payment  of  endow- 
ments for  annuities,  or  who  shall  employ  agents 
to  solicit  such  business,  shall  be  deemed  life 
insurance  companies,  and  be  subject  to  the  laws 
governing  such  companies,  a  fraternal  benefit 
association  is  a  "life  insurance  company,"  so 
that  it  may  be  sued  in  the  county  in  which  the 
beneficiary  resides,  under  the  express  provision 
of  sections  637  and  709. 

[Ed.  Note,— For  other  cases,  see  Insurance, 
Cent  Dig.  I  1992;  Dee.  Dig.  *=»811. 

For  other  deflnition&  see  Words  and  Phrases, 
First  and  Second  Series,  Life  Insurance  Com- 
pany.] 


Appeal  from  Chancery  Orart,  t«flOTe  Oonn- 
tj;  M.  E.  Denton,  Chancellor. 

Suit  by  the  Masonic  Benefit  Association  of 
Stringer  Grand  Lodge  of  the  State  of  Missis- 
sippi against  EUza  Dotson,  for  injunction  to 
annul  a  former  decree  against  complainant 
on  behalf  of  defendant.  Decree  tor  deflend- 
ant,  and  complainant  appeals.  Aflbmed. 

Lomax  ft  Tyson,  of  Greenwood,  for  ap- 
pellant S.  R.  Coleman,  of  Grettiwood,  and 
R.  H.  &  J.  H.  Thompstm,  of  JadEson,  fbr 
pellea 

HOLDEN,  J.  This  Is  an  appeal  from  a 
decree  of  the  chancery  court  of  LeOore  coun- 
ty. The  appellee  obtained  a  decree  fat  fO06.- 
IS  against  the  anwUont  upon  a  ptdlcy  at 
insurance  on  the  life  of  hw  husband,  and 
this  was  a  suit  tty  Injnnctloa  to  annul  tbls 
decree.  The  chanc^or  denied  nUlet  and 
dissolved  the  Injunction ;  hence  this  appeaL 

The  ddef  complaint  made  here  by  appe- 
lant Is  that  It  was  not' an  Insurance  compa- 
ny, and  that  It  was  not  sued  in  the  county 
of  its  domicile  and  residence.  Bolivar  coun- 
ty, but  was  sued  In  Leflore  county,  where 
the  beneficiary  lu  the  life  Insurance  policy 
resided.  Legal  summons  was  s^t  and  served 
upon  the  appellant  in  Bolivar  county,  and 
upon  this  service  the  decree  was  rendered. 
Section  259S,  Code  of  1906,  defines  life  insur- 
ance companies.  Under  this  section  we  have 
no  hesitation  in  saying  that  the  appellant 
here  is  a  life  insurance  company.  Und» 
section  709,  Code  of  1906: 

"Actions  against  Insurance  companies  may 
be  brought  in  any  county  in  which  a  loss  may 
occur,  or,  if  on  a  life  policy,  in  the  ooutUv  in 
Khich  the  beneficiary  retidet,  and  process  may 
be  sent  to  any  county  to  be  seTvea  as  directed 
by  law." 

Section  687,  Code  of  1906,  provides  that 
the  above  BecHon  shall  apply  to  diancery 
courts  as  well  as  to  circuit  courts.  There- 
fore we  conclude,  first,  that  the  appellant 
here  is  a  life  insurance  company;  second, 
that  it  may  be  sued  in  the  chancery  court 
of  the  county  In  which  the  beneflciaTy  re- 
sides. 

There  are  no  other  points  in  the  case  that 
deserve  consideration. 


CORINTH  BANK  &  TRUST  00.  t.  WAL- 
LACE et  aL    (No.  17473.) 

(Supreme  Court  of  MissisrappL    Divirion  A. 
March  27. 1916.) 

1.  MOBTOAOES  «S»167— PBIOKETIBB— lAABOa— 
ASSIOHUXNTS. 

As  a  lease  contract  for  a  portion  of  a  bnild- 
ing  which  reserved  a  fixed  rate  was  asBignable 
at  common  law,  Code  1906,  K  2877,  2878,  4001, 
simply  enlarging  the  rights  of  the  assignee,  have 
no  effect  on  the  question  whether  the  lessw's 
mortgagee  was  charged  with  notice  of  an  as- 
signment of  an  unrecorded  lease. 

[Ed.  Note.— For  other  eases,  see  Mortgages, 
Cent  Dig.  If  382,  390.  391;  Dec  Dig,  «3»l67j 
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2.  UosTOAan  «30l69— AmieniiXNT  of  Lba8S 
—  OoMgrBPcnv  Nonoc  —  What  Oonbti- 

T0TE8. 

Where  the  lessor  of  premises  was  mana- 
ser  and  president  of  a  bank  in  which  the  lessee 
bad  a  deposit  and  the  rents  were  charged  to  the 
lessee  monthly  hy  the  bank,  such  fact  was  not 
notice  to  the  lessee  that  the  lease  had  been  ns- 
sifned  to  the  bank ;  hence  the  lessor's  mortgagee 
was  not  charged  with  notice  of  the  assignment, 
even  though  u  be  deemed  to  have  constructive 
notice  of  facts  within  the  knowledge  of  the 
lessee. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  U  386-388 ;  Dec  Dig.  ^lOOJ 

3.  MMtTOAOKS  «=>169  — LlEH— GONBIKinniTB 

NoncB— What  Conbtitutbs. 

Code  1006,  8  2763,  provides  that  an  estate 
for  a  term  of  more  than  one  year  In  lands  shall 
not  be  conv^ed  frran  oat  to  anotb^  unless  the 
conveyance  be  dedared  bj  writing  rigned  and 
deliv««d.  Section  2787  provides  that  all  con- 
veyances of  lands,  whether  made  for  paaslug  an 
estate  of  freehold  or  inheritance,  or  for  a  term 
of  years,  ahall  be  void  unless  acknowledged  or 
proved  and  lodged  with  the  derk  of  the  chan- 
cei7  court  of  the  proper  county  to  be  recorded, 
while  sectiw  477S,  declares  that  no  action  shall 
be  brought  to  charge  any  party  upon  a  contract 
for  the  sale  of  land,  tenements,  or  nereditaments, 
or  the  making  of  any  lease,  for  a  longer  term 
than  one  ^ear,  unless  the  promise  or  agreement 
be  in  writing.  A  lease  for  three  years  was  not 
recorded,  though  the  tenant  was  in  possession. 
After  assigning  the  lease,  the  landlord  mortgaged 
the  premises.  Beld,  that  the  mortgagee  who 
took  for  value  and  without  notice  was  not 
chargeable  with  an  unrecorded  assignment  of  the 
lease. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  li  386-388;  Dec.  Dig.  ^169J 

Appeal  from  Chancery  Court,  Alcorn  Conn- 
ty;  J.  Q.  Robins,  Chancellor. 

Bill  of  Interpleader  by  Charles  H.  Gisfa, 
against  the  Corinth  Bank  ft  Trust  Company 
and  W.  F.  Wallace.  From  a  decree  In  favor 
of  defendant  Wallace,  the  Bank  appeals.  Re- 
versed, and  decree  tendered  for  appellant. 

Tboa.  H.  Johnston  and  W.  J.  Lamb,  both 
of  CoTtaitli,  for  appellant  Tonng  &  Young, 
of  OoTlnth,  for  appellee. 

8TES8,  J.  TlOs  Is  an  appeal  from  a  de- 
cree of  the  chancery  court  of  Alcorn  county 
upon  an  agreed  statement  of  &Gts  wUdi  is, 
In  snbstance,  as  follows:  On  June  14,  1906, 
the  complainant,  Cbarlea  H.  OUth,  and  erne  J. 
W.  Taylor  entered  Into  a  written  lease  con- 
tract wberebx  said  J.  W.  Taylor  leased  to 
(Carles  EL  OUb,  fbr  a  consideration  of  $1,- 
200  per  annum,  the  sonth  half  of  the  flrst 
floMT  of  a  bride  bnlldlng  known  as  the  Opera 
House  btrildlng  In  the  city  of  Oorlnth,  Ulss., 
said  lease  beginning  the  Ist  day  of  Septem- 
ber, 1906,  and  to  end  on  the  1st  day  of 
tonber,  1911,  with  the  option  In  the  said 
Gish  of  renewing  the  lease  for  an  additional 
three  years.  This  lease  was  duly  signed  by 
the  lessor  and  lessee,  bat  was  neither  ac- 
knowledged nor  recorded  in  the  chancery 
clertc's  office  in  Alcorn  county.  On  the  29th 
day  of  April,  1007,  J.  W.  Taylor,  the  owner  of 
said  Opera  House  building  borrowed  from  the 
Corinth  Bank  A  Tmst  Company  9SS,<W>,  for 


whldi  he  gave  his  note  and  executed  a  trust 
deed  upon  tbe  lots  on  which  sald'Opera  House 
building  was  located,  which  trust  deed  was 
duly  filed  tm  record  and  recorded  in  trust 
deed  book  in  the  <Aancery  clerk's  (^ce  in 
Aloojoi  county.  It  la  agreed  that  l^lor  was 
tbe  owner  of  the  lots  and  building,  both  at 
the  time  he  executed  this  trust  deed  and  at 
the  time  he  executed  tbe  lease  to  tbe  said 
Oish.  It  Is  further  agreed  that  the  trustee  In 
the  deed  of  trust,  on  the  22d  day  of  June, 
1908,  sold  the  property  under  the  terms  of 
said  trust  deed,  and  that  the  Corinth  Bank 
&  Trust  Company  became  the  purchaser  of 
said  property,  and  that  the  trustee  executed 
deed  to  same  on  the  24th  day  of  June,  1908, 
which  deed  was  promptly  and  duly  recorded 
In  the  chancery  clerk's  o£Bce  In  accordance 
with  law ;  that  tbe  said  bank  Immediately 
went  Into  possession  of  the  prc^rty  so  pur- 
chased; that  tbe  lessee  Glsh  is  occupying 
and  using  the  prc^rty  leased  to  him  under 
the  lease  and  has  been  in  possession  of  It 
since  the  execution  of  same;  that  the  said 
bank  Is  collecting  rent  from  all  of  the  ten- 
ants in  said  building  except  the  said  Glsh, 
who  has  declined  to  pay  rent  to  said  bank. 
It  Is  further  agreed  that  the  said  lease  was 
never  recorded  in  the  chancery  clerk's  office 
of  Alcorn  county ;  also  that  the  Corinth  Banlc 
&  Trust  Company  had  no  notice  of  the  lease 
contract,  or  knew  of  its  existence,  until  some 
time  after  the  execution  of  the  note  and  deed 
of  trust  to  It  by  the  said  Taylor.  It  is 
further  agreed  that  the  said  bank  knew  that 
Glsh  .was  in  possession  of  and  occupying  the 
said  house  and  premises  on  the  day  and  date 
that  the  eald  trust  deed  was  executed  and 
on  the  day  of  the  sale  by  tbe  said  trustee.  It 
Is  further  agreed  that  on  the  day  the  lease 
contract  was  signed  the  said  J.  W.  Taylor 
assigned  said  lease  contract  to  the  Tish- 
omingo Savings  Institution  in  the  follow- 
ing manner,  as  Is  stated  by  the  said  J.  W. 
Taylor : 

"I,  on  the  same  date,  sssigned  the  lease  to  the 
Tishomingo  Savings  Institution  by  entering  the 
same  on  the  note  raster  of  the  Tishomingo  Sav- 
ings tnstitntion,  and  th^  belong  to  the  bank 
when  they  are  entered  on  the  ssid  register.  I 
was  entitled  to  a  credit  on  my  individual  ac- 
count in  said  bank  for  the  aangnment  of  this 
lease,  but  I  was  never  given  any  credit  for  the 
Btme." 

It  is  also  agreed  that  J.  W.  Taylor  was 
president  and  general  manager  of  the  Tisho- 
mingo Savings  Institution,  and  that  he  own- 
ed the  prtaidpal  amount  of  the  caidtal  stock 
of  said  institution  and  that  both  he  and  the 
instttntlon  are  Insolvent,  nie  agreement  fur. 
ther  diows  that  Oisb  had  a  deposit  account 
with  the  said  Tishomingo  Savings  Institu- 
tion, and  that  the  installments  or  rent  as 
the  same  matured  were  charged  each  month 
against  tbe  said  Glsh's  account  in  the  bank. 
The  agreement  further  shows  that  on  De- 
cember 10,  1907,  J.  W.  Taylor  and  the  Tisho- 
mingo Savings  Instltutitm  assigned  in  writ- 
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lug  the  Bald  lease  contract  of  Glsh  to  W.  F. 
Wallace.  It  is  farther  agreed  tbat  after  the 
assignment  of  the  lease  contract  to  the  said 
Wallace,  Gish  has  been  paying  the  monthly 
rental  as  the  same  matured  to  the  said  Wal- 
lace ontU  the  sale  and  purchase  of  said  prop- 
erty by  the  Oorlnth  Bank  &  Trust  Company. 
The  Corinth  Bank  &  Trust  Company  and  the 
said  Wallace  are  both  claiming  that  the  rents 
be  paid  them  by  the  said  Gish.  Under  this 
statement  of  facts  Glsh  filed  his  bill  in  the 
chancery  court  of  Alcorn  county,  praying  that 
the  court  decree  to  whom  he  shall  pay  these 
rents,  and  making  the  bank  and  Wallace  de- 
fendants. Both  defendants  filed  their  an- 
swers, eadi  claiming  the  rent  under  said  con- 
tract. The  learned  chancellor  entered  a  de- 
cree in  favor  of  W.  F.  Wallace,  from  which 
decree  the  Corinth  Bank  ft  Trust  Company 
prosecute  thla  appeal. 

It  is  the  contention  of  the  a^^llant  that 
the  possession  of  the  tenant  Glsh  was  notice 
to  the  Corinth  Bank  &  Trust  Company:  First, 
of  the  terms  of  the  lease  of  Taylor  to  Qish ; 
and,  second,  of  its  having  been  assigned  by 
Taylor.  Appellant  admits  that  the  posses- 
sion of  the  tenant  Gish  Is  constructive  notice 
of  the  lease  or  tcunncy  and  of  its  terms,  bnt 
denies  that  It  Is  notice  of  the  aBslgnment  of 
same. 

[1]  Appellee  contends  that  since  the  lease 
is  assignable  under  sections  2877,  287S,  and 
4001  of  the  Code  of  1906,  it  would  be  a  delu- 
sion and  a  snare  for  the  courts  to  hold  that 
a  mortgagee  does  not  have  notice  of  this  as- 
signment at  the  time  of  the  execution  of  the 
mortgage.  A  lease  contract  of  this  charac- 
ter, however,  was  assignable  under  the  cran- 
mon  law  before  the  enactment  of  the  stat- 
utes referred  to  by  counsel  for  appellee. 
These  statutes  simply  enlarge  and  broaden 
the  rights  of  the  assignee  of  the  lease  imder 
them  under  certain  circumstances  which  are 
not  Involved  In  this  case.  Consequently, 
these  sections  have  nothing  to  do  with  the  de- 
termining of  the  case  at  bar. 

[2, «]  Section  2763  of  the  Code  of  1906 
provides  that  an  estate  for  a  term  of  more 
than  one  year  in  lands  shall  not  be  con- 
veyed from  one  to  another  unless  the  convey- 
ance be  declared  by  writing  signed  and  de- 
livered. Section  4775  provides  that  an  ac- 
tion shall  not  be  brought  whereby  to  charge 
a  defendant  or  other  party  upon  any  con- 
tract for  the  sale  of  land,  tenements,  or 
hereditaments,  or  the  making  of  any  lease 
thereof  for  a  longer  term  than  one  year,  un- 
less the  promise  or  agreement  be  In  writing, 
etc.  Section  2787  of  the  Code  provides  that 
all  conveyances  of  lands,  whether  made  for 
passing  an  estate  of  freehold  or  Inheritance, 
or  for  a  term  of  years,  shall  be  void  as  to  all 
creditors  and  subsequent  purchasers  for  a 
valuable  consideration  without  notice,  un- 
less they  be  acknowledged  or  proved  and 
lodged  with  the  clerk  of  the  chancery  court 
of  the  proper  county  to  be  recorded,  etc.; 
but  the  same  as  between  tlie  parties  and 


their  heirs,  and  as  to  all  subsequent  pur- 
chasers with  notice  or  without  valuable  con- 
sideration, shall  nevertheless  be  valid  and 
binding.  An  examination  of  the  above  sec- 
tions shows  that  it  Is  the  general  scheme 
and  purpose  of  our  law,  relating  to  contracts 
with  reference  to  lands,  that  they  should  be 
recorded  In  order  to  give  notice  to  all  par- 
ties dealing  with  these  lands;  that  If  they 
are  not  recorded,  then  no  one  is  bound  by 
any  agreement  not  filed  for  record  unless  he 
has  actual  knowledge  or  constructive  notice 
of  the  same.  It  Is  also  the  law  that  the  evi- 
dence relating  to  constructive  notice  must  be 
positive.  In  this  case  this  notice  Is  attempt- 
ed to  be  fastened  upon  the  appellant  because 
of  the  possession  of  the  tenant  Glsh. 

It  is  to  be  remembered,  however,  that  the 
contract  of  lease  was  made  between  J.  W. 
Taylor  and  Gish,  and,  at  best  for  the  appel- 
lee, ai)pe11ant  is  only  charged  In  this  case 
with  the  terms  and  conditions  of  the  lease, 
namely,  that  Glsh  had  leased  the  building 
at  a  certain  stated  price  for  a  period  of 
years  from  J,  W.  Taylor.  It  was  not  in- 
cumbent upon  the  appellant,  however,  to 
make  any  Inquiry  whatever  save  as  to  the 
terms  of  the  lease.  In  feet,  the  record  is 
absolutely  silent  that  Glsh  himself  had  no- 
tice of  the  assignment  of  the  lease.  The 
agreed  statement  of  facts  shows  that  J.  W. 
Taylor,  the  lessor,  was  the  manager  and 
president  of  the  Tishomingo  Savings  Institu- 
tion, and  that  Glsh  had  a  deposit  In  this 
bank,  and  that  the  rents  were  charged  to 
him  monthly  by  the  hank.  It  Is  perfectly 
natural  for  Glsh  to  have  assumed  that  this 
was  being  done  for  the  benefit  of  Mr.  Taylor, 
Since  the  record  shows  that  Taylor  was  the 
active  manager  and  owner  of  a  large  part  of 
the  stock  of  this  bank.  Consequently  the 
case  of  appellee  would  fall  even  if  the  coart 
should  hold  that  whatever  knowledge  Glsh 
had  of  the  assignment  of  this  lease  was 
chargeable  to  the  Corlnfh  Bank  ft  Trust 
Company.  This,  however.  Is  not  the  law.  In 
passing  upon  this  question  of  constructive  no- 
tice, this  court.  In  the  case  of  Claiborne  v. 
Holmes,  fil  Miss.  146,  aays: 

"It  is  contended  that  aside  Irom  the  question 
of  registration,  Thatcher  had  notice  of  the  coa- 
veyauce  to  Mrs.  Dunbar.  It  is  not  pretended 
tliat  Thatcher  had  positive  knowledge  of  tlie 
deed,  but  that  he  had  knowledge  of  facts  from 
which  notice  should  be  Inferred.  The  alleged 
fact  is  the  poseession  by  Mrs.  Dunbar  after  aur 
purchase.  It  is  laid  down  in  many  cases  that 
possession  U  notice,  or  a  fact  from  which  it  mitf 
be  inferred.  Dixon  &  Starkey  v,  Lacoete,  1 
Smedes  &  M.  107;  Wilty  v.  Uightower,  6 
Smedes  ft  M.  845 ;  Jones  v.  Loggias,  37  Miss. 
546.  The  subsequent  veodee,  with  notice,  is  a 
purchaser  mala  fide.  Where  the  evideuce,  as  in 
this  case,  Is  to  fix  the  notice  inferentially,  the 
circamstancea  ought  to  be  positive,  distinct,  and 
emphatic.  The  notice  mast  be  clearly  proved. 
McMechan  v.  Griffing,  8  Pick.  (Mass.)  154,  15 
Am.  Dec.  198." 

In  the  case  of  Loughrldge  ft  Bc^an  t.  JohD 
Bowland,  62  Miss.  546,  this  court,  tbrousb 
C3ilef  Justice  SUnrallt  said: 
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"FoMCBrion  1^  the  vendee  nnder  an  unrecord- 
ed deed  is  notice  to  cieditora.   Possession  is  a 
badge  ot  ownership  and  evidoice  of  a  right  If 
the  debtor  has  parted  with  the  possessitm,  a 
creditor  is  interested  to  know  the  nature  and  ex- 
tent of  the  right,  and  is  therefore  put  upon  In- 
qairr  and  to  esteemed  to  know  the  truth  to 
which  investieatioQ  would  lead.   But,  that  pos- 
session ma;  have  the  effect  of  protecting  the 
tide  onder  which  it  is  held,  It  must  be  of  that 
character  wUch  would  arrest  attenti<Hi.  *  *  • 
Possession  was  laid  hold  of  as  a  circumstance 
from  which  notice  may  be  inferred ;   but,  like 
other  inferences,  It  depends  for  its  force  on 
the  nature  of  the  fact  from  which  it  in  deduced. 
The  reason  which  underlies  the  doctrine  is  that 
it  Is  a  fraud— an  act  of  mala  fides— for  a  creditor 
or  purchaser  who  bad  knowledge  of  a  prior  sate 
and  purchase  to  attempt  to  defeat  the  purchas- 
er's right  by  getting  bis  estate.   *   •  •  There 
w  as  no  change  in  the  occupancy  of  the  land.  At 
the  time  of  the  sale  Gbears  was  in  possession, 
by  his  tenants.    After  the  sale  the  same  ten- 
ants continued  to  hold,  on  ari  agreement  to  pay 
rents  to  Loughridge  A  Bogan.    Nothing  more 
occurred  than  a  technical  attornment  of  the 
tenants  to  them.    There  was  a  transfer  of  the 
title,  but  no  change  of  posscssitMi  that  a  stranger 
could  ofaoerre.   The  actual  occupancy  in  March 
find  AprU  after  the  sale,  was  just  as  it  bad  been 
the  prior  months  of  the  year.  In  all  this  there 
was  nothing  to  arrest  notice  or  to  put  a  creditor 
or  purchase  on  inquiry." 

In  the  case  at  bar  Olsh  came  Into  posBcs- 
alon  as  a  tenant  of  Taylor.  There  was  no 
change  in  this  tenancy  whatever  after  the 
assignment  of  the  lease.  There  was  no 
knowledge  of  Its  assignment  shown  by  said 
Glsh,  and  there  was  no  acknowledgment  In 
any  way  by  him  or  recognition  of  any  other 
landlord  than  Taylor,  so  t&r  as  this  record 
shows.  In  this  respect  the  case  Is  a  much 
stronger  one  in  faror  of  the  appellant  here 
than  the  case  from  which  we  have  above 
quoted.  In  the  Bowland  Case  there  was  no- 
tice shown  in  the  tenants  of  the  sale,  and 
technical  attornment  by  them  to  the  new 
landlord,  but  the  court  held  that  the  purchas- 
er was  not  chargeable  with  stich  notice.  We 
regard  this  case  as  decisive  of  the  one  under 
consideration. 

A  case  directly  in  point  la  that  of  Ste^  v. 
De  May  et  al.,  102  Uich.  2T4,  60  N.  W.  684, 
decided  by  the  Supreme  Court  of  Michigan, 
apm  this  same  xw^positioiL  The  oitolcm  In 
part  reads: 

"It  is  contended  by  complainant  that  it  waa 
not  necessary  to  the  protection  of  complainant's 
rights  that  the  assi^iment  of  the  lease  be  re- 
corded ;  and  that,  the  premises  being  in  posses- 
sion of  lessees,  end  the  leases  in  the  custody  of 
the  complainant,  it  was  the  duty  of  the  d^end- 
ant  Blla  De  May  to  make  inquiry  as  to  the 
terms  of  the  lease,  and  as  to  the  possession  of 
the  instruments,  before  purchasing,  as  the  leases 
were  the  only  evidence  of  the  grantor's  title  to 
the  rents  reserved,  and  of  his  right  to  collect 
such  rents  frtxn  the  tenants  in  possession ;  and 
that,  in  the  absence  of  such  inquiry,  she  [Mrs. 
De  Hay]  would  be  cha^eable  with  notice  of  all 
the  facta  which  she  would  have  learned  upun 
making  the  inquiry.  We  think  Chat,  while  such 
possession  of  the  lessees  would  be  notice  of 
tiieir  rights,  it  would  not  be  notice  that  the  title 
of  De  May  had  been  Incumbered  by  the  assign- 
ment of  the  leases,  reserving  rent  to  himself." 


To  hold  that  a  bona  flde  mortgMiee  tor 
value  without  notice  Is  diaiseable  with,  an 
unrecorded  assignment  of  a  lease,  would  be, 
in  our  opinion,  to  open  wide  tike  dow  for' 
fraud  In  transactions  of  this  kind.  The  as- 
signee or  owner  of  the  lease  shoold  protect 
himself  by  having  his  lease  acknowledged 
and  recorded.  When  he  falls  to  do  this,  his 
rights  are  always  subject  to  that  of  a  pur- 
chaser or  mortgagee  for  value  and  without 
notice. 

Beversed  and  decree  here  for  appellant 


FINGER  V,  TAYLOR  et  nL    CNo.  17447.) 
(Supreme  Court  of  Mis^ssippl,  Divl^on  A 
March  27,  1918.) 
1.  JuDioiAL  Sales  ^1— Sam  Uhdeb  Deid 
or  Tbust. 

Under  a  deed  of  trust  executed  by  defend- 
ants covering  the  land  involved  under  which  the 
trustee,  who  was  also  the  receiver  of  defendants' 
business  and  property  in  the  United  States  Dis- 
trict Court,  waa  permitted  to  sell  the  property 
under  the  tcrma  of  the  deed  of  trust  and  report 
the  sale  iwsk  to  that  court,  and  according  to 
which  trust  he  sold  it  and  executed  to  com- 
plainant, the  purchaser,  a  trustee's  deed  con- 
veying whatever  title  he  had  as  trustee,  which 
sale  on  report  to  the  federal  District  Court  was 
confirmed,  was  simply  a  sale  by  the  trustee  in 
the  deed  of  trust,  with  the .  permlssiou  of  the 
federal  court,  and  neither  its  permission  nor  ite 
confirmation  made  it  a  "judicial  sale,"  so  that 
the  purchaser  had  to  rely  upon  the  strength  of 
the  truRtee's  title  in  the  deed  of  trust  and  not 
upon  the  sanction  of  the  federal  court, 

r^d.  Note. — For  other  cases,  see  Judicial 
Sales,  Cent.  Dig.  Si  1-4,  68;  Dec.  Dig. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Jndicial  Sales.] 

Appeal  from  Chancery  Court,  Alcora 
County;  J.  Q.  Boblns,  Chancellor. 

Bill  by  S.  S.  Finger  against  Mrs.  Delia 
Taylor  and  others.  Judgment  for  defendants 
dismissing  the  bill,  and  complainant  appeals. 
Affirmed. 

TbM.  flight  and  Thos.  B,  Pegram,  both  of 
Ripley,  and  Q.  O.  Lyell,  of  Jackson,  for  ap- 
pellant W.  H.  Kier  and  T.  D.  Yoong,  both 
of  C<»1nth,  and  W.  D.  Anderson,  of  Tuiwlo, 

for  appellees. 

HOl'DElN,  J.  This  Is  an  appeal  from  the 
chancery  court  of  Alcorn  county.  The  ap- 
pellant, S.  S.  Finger,  filed  his  bill  In  the 
lower  court  and  obtained  an  Injunction 
against  a  sale  under  execution  of  certain 
land  that  was  levied  upon  under  a  Judgment 
In  favor  of  appellee  Mrs.  Delia  Taylor.  Ap- 
pellant claimed  that  be  bad  a  good  title  to 
said  land  under  a  trustee's  deed.  The  chan- 
cellor decreed  that  aiqwllant's  alleged  utle 
under  the  trustee's  deed  was  Invalid,  be- 
cause the  deed  of  trust  under  which  the  sale 
of  the  land  was  made  was  never  delivered ; 
the  injunction  was  dissolved  and  the  bill 
dismissed,  hence  this  appeal.  The  appellant 
urges  bore  that  as  a  matter  of  fact  the  deed 
of  trust  In  Question  was  delivered,  and  that 
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the  tnutee'a  deed  Is  tbIM.  ^peUant  alBO 
cmtendfl  tbat  if  the  deed  of  tnut  was  not 
dellveied  and  the  trustee's  deed  was  there- 
in yffiA,  still,  he  staonld  prendl,  because  the 
sale  under  the  deed  of  tnut  was  a  Ju<Ucial 
sale,  and  that  appellant  in  good  falUi  boa«^t 
the  land,  paying  for  same,  and  holding  It 
for  two  years  thereafter,  and  snCh  sale  waa 
sale  by  a  chancmy  conrt,"  and  that  he  la 
protected  as  pnrduser  by  section  SISZ,  Oode 
of  1900. 

The  cwtentlon  of  appellant  that  the  sale 
under  the  deed  of  trust  was  a  Judicial  sale 
is  based  uiran  the  following  facta  in  the 
record,  to  wit:  The  deed  of  trust  waa  ex- 
ecuted by  J.  W.  Taylor  and  the  Tishomingo 
Savings  Bank  covering  the  laod  here  in- 
T<dved,  and  the  busing  and  property  of 
these  parties  went  Into  the  hands  of  a  re- 
ceiver, J.  M.  Boone,  in  the  circuit  court  of 
the  United  States  for  the  Northern  District 
of  Ml&alssippi,  and  whUe  sutA  receivership 
was  pending  the  equity  side  of  said  court 
granted  p^nilssion  to  the  said  J.  M.  Boone, 
trustee  in  the  said  deed  ot  trust,  who  in- 
cidentally was  also  the  receiver  In  the  pro- 
ceedings in  that  court,  to  scU  the  property 
here  In  Question  under  the  terms  of  the  said 
deed  of  trust,  and  report  such  sale  back  to 
that  court.  The  trustee  in  the  deed  of  trust, 
J.  M.  Boone,  proceeded  &&■  trustee,  according 
to  the  terms  of  the  deed  of  trust,  to  sell  the 
land  here  Involved,  and  did  sell  It,  and  ex- 
ecuted te  the  purchaser  a  trustee's  deed, 
conveying  to  the  purchaser  whatever  title  he 
bad  as  trustee  by  virtne  of  the  deed  of  trust. 
Upon  this  trustee's  deed  the  ai^ellant  here 
relies.  When  the  sale  was  reported  back 
to  the  equity  side  of  the  federal  court  it  was 
by  the  court  conflrmedL 

While  this  sale  by  Boone  as  trustee  ap- 
pears to  have  some  of  the  earmarks  and  signs 
of  a  judtdal  sale,  we  do  not  think  it  was  a 
Judicial  sale,  but  that  It  was  simply  a  sale 
by  the  trustee  In  the  deed  of  trust,  with  the 
permission  or  sanction  of  the  federal  court 
The  purchaser  at  this  sale  received  such  title 
only  as  was  vested  in  the  trustee  by  virtue 
of  the  deed  of  trust,  and  the  permission 
granted  by  the  federal  court  to  the  trustee 
to  make  the  sale  did  not  convert  it  Into  a 
Judicial  sale,  nor  did  the  court's  confirma- 
tion of  this  sale  by  the  trustee  render  it  a 
judicial  sale,  as  the  confirmation  was  un- 
necessary and  may  be  treated  as  surplusage. 
The  fact  that  J.  M.  Boone  was  receiver  In 
the  proceedings  In  the  federal  court,  and  was 
at  the  same  time  trustee  In  the  deed  of  trust, 
did  not  make  the  sale  by  him  as  trustee  a 
Judicial  sale  by  the  court  In  making  the 
sale  under  the  deed  of  trust,  he  was  acting 
clearly  In  the  capacity  of  trustee,  and  not 
as  receiver;  and  the  appellant  must  rely 
upon  the  strmgth  of  tlie  trustee's  title  In  the 
deed  of  trust,  and  not  upon  the  mere  sanc> 
Uon  given  to  the  sale  by  the  federal  court 


Therefore  we  hold  that  diere  wu  no  Jndl- 
dal  sale.  There  being  no  Judicial  sale^  It 
follows  that  It  is  unnecessary  f otiu  to  pass 
upon  the  other  question  as  to  whether  the 
appellant  is  protected  under  section  8122, 
Code  at  1906,  and  we  do  not  pass  xtpmx  this 
question.  There  Is  no  merit  in  the  tiaHu  ot 
an  equitable  lien. 

Tbe  chancellor  b^ng  warranted  by  the 
testimony  In  deciding  tfa&t  the  deed  of  trust 
in  question  was  never  ddivered,  and  that 
the  trustee's  deed  was  void,  we  see  no  rea- 
s<m  for  disturt)lng  his  finding  aa  the  facts. 

Afflnned. 

8H0UB  T.  PEBSINS  et  eL   QUo.  17253.) 
(Supreme  Gourt  ot  Mississippi,  Dividon  A. 
March  27, 1016.) 
Pttblio  L&Nns  «s>6l(l4t  —  Swamp  Lands  — 

CoNnBMATION~ACT — HSTBCT. 

Under  Act  Cong.  Sept.  28,  18B0,  c.  84,  9 
Stat  519,  known  aa  the  Swanv  ox  Overflowed 
Land  Act:,  ceding  to  the  states  therein  mentiaDed 
certain  swamp  lands  under  wbldi  the  state 
properly  identifled  and  selected  lands,  the  list 
of  which  was  rejected,  and  Act  Cong.  March  3, 
1906,  c.  1485,  33  Stat  1268,  known  as  the  Mc- 
Laurin  Act,  ratifying  the  state's  sales  of  Bn<^ 
lands  and  c<mfirming  die  dtle  thereto  in  the  por- 
chasers  as  of  the  date  of  such  sales  aa  if  the 
title  of  the  United  States  had  passed  thereby, 
provided  that  no  valid  title  under  tiie  public 
laud  laws  should  be  affected  thereby,  wlutever 
title  the  United  States  had  remainur  lu  It  at 
the  passage  of  the  confirming  act  vested  pur- 
chasers from  the  state;  so  t^at  defeudants 
claiming  under  such  purchasers  had  good  title 
as  asainst  complainant  who  in  1907  altered  or 
purdiased  under  the  hiKnestead  ]aw& 

[Ed.  Note.— E\)r  other  cases,  see  Public  X<ands, 
Cent  Dig.  i  212;  Dec.  Dig.  «s96ia4).] 

Appeal  from  Ohanc^y  Court,  Jacbsoo 
County ;  J.  M.  Stevens,  Chancellor. 

Suit  by  Thomas  H.  Shoub  against  Leroy 
Perkins  and  others,  with  answer  and  cross- 
bill by  defendants.  Demurrer  to  cross-blU 
overruled,  and  complainant  appeals  Af- 
firmed. 

Wood  A  Taylor,  ot  GulfKmrt,  tor  an^Uant. 
H.  B.  Bverltt,  of  Pascagonla,  for  app^ee& 

SYEOBS,  J.  Suit  was  filed  in  the  Chancery 
conrt  ot  Jatdaon  county  by  the  appelant 
against  the  aratellees,  to  establish  his  title 
to  certain  lands  claimed  to  have  been  ac- 
quired by  homestead  entry  under  the  acts  ot 
Congress,  and  to  have  declared  void  the- 
claim  of  title  of  defendant  to  these  lands 
arising  under  <^pter  1486,  United  States 
Statutes  at  Large  of  the  Fifty-Eighth  Con- 
gress. Appellees  answered,  and  made  their 
answer  a  cross-bill,  setting  up  their  claim  of 
title  to  sqM  lands.  Appellant  then  dismissed 
his  original  bill ;  but  the  cross-bill  of  appel- 
lees, by  leave  of  court,  was  retained  and  aik 
amended  cross-bill  was  then  filed,  which  pre- 
sented to  the  court,  in  full,  the  titles  of  boUi 
appellant  and  appellees.  A  demuner  was  in- 
terposed to  the  cross-bill  by  the  appellant. 
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whidi  was  oremiled  bjr  tbe  court;  benoe 
tms  appeaL 

The  material  facte  alleged  In  the  crosa- 
bUl  are  as  follows: 

The  lands  In  controversy  were  claimed  by 
tbe  state  as  swamp  and  overflowed  lands, 
under  tbe  Swamp  Land  Act  of  Congress,  of 
September  28,  1850.    Under  thla  act,  these 
lauds  were  selected  by  the  state  as  swamp 
and  overflowed  lands  In  the  year  1859,  and 
were  afterwards  sold  by  the  state  to  the  re- 
mote vendors  of  the  appellees.  This  list  was 
also  filed  in  the  office  of  the  Secretary  of 
tbe  Interior  at  Washington;  but  no  action 
was  taken  by'  the  government  on  name  for 
more  than  20  years,  at  which  time  the  lands 
In  controversy  were  rejected  as  cot  bel^g 
swamp  landa    The  bill  alleges  that  on  a 
part  of  the  land  in  controversy,  one  Maggie 
I>avlg  bad  filed  an  entry  onder  the  United 
States  homestead  law,  and  as  to  the  other 
part,  one  B.  E.  Gould  appeared  as  an  entry- 
man  of  a  homestead.    Neither  Gould  nor 
Maggie  Davis  had  ev»  resided  npoo.  the 
land,  or  made  any  improvemente  thereon,  as 
required  by  the  statutes  of  tbe  United  States. 
Further,  that  the  entry  of  Gould  at  the  time 
at  tbe  passage  of  the  act  of  Congress  of 
IIX^  (known  as  the  McLaurin  Act)  was  bar- 
red by  the  limitation  of  7  years,  and  was 
afterward  canceled  because  of  such  bar. 
Maggie  Davis  relinquished  her  entry,  and  the 
part  she  had  entered  was  In  December,  1906, 
after  the  passage  of  the  McLaurin  Act,  en- 
tered at  the  land  office  by  one  Klntt,  who, 
without  complying  with  the  laws,  also  relin- 
quished. Tbe  appellant,  Shoub,  made  hla  en- 
try under  the  acta  of  Congress  in  1907.  The 
cross-bill  alleges  in  effect  that  at  the  time 
of  the  passage  of  the  act  of  Congress  in  1905 
in  question,  the  attempted  entries  of  Davis 
and  Gould  had  failed  because  they  had  not 
complied  with  the  acts  of  Congress  relating 
thereta  The  demurrer  admits  these  facts. 

By  the  act  of  Congress  of  1850,  known  as 
tbe  Swamp  or  Overflowed  land  Act,  It  was 
the  pnrpoBe  and  Intentttsi  of  Congress  to 
cede  to  the  states  therein  mentioned  certain 
smuup  lands.  The  lands  lnv<Aved  In  this 
suit  were  pr(V)e]1y  Identified  and  stiected  by 
the  state;  but  0ie  list  <tf  same  was  not  ap- 
proved by  t&e  federal  gorenunent— in  fact, 
these  Ifuods  were  rejected  by  the  United 
States  as  swamp  lands  and  stricken  from 
said  list  The  act  of  1906,  known  as  the 
McLaurin  Act,  was  passed  for  the  purpose 
of  validating  On  titles  of  all  parties  who 
had  pnrctaaaed  these  rejected  lands  from  the 
state  of  BUsstsslpid.  Satd  act,  In  part,  reads 
as  fdlowa: 

"*  *  *  And  said  sales  [meaning  sales  by 
the  state  of  MlssisBippi  to  parties]  are  h«reby 
ratified  and  confirmed,  and  the  titles  to  said 
lands  are  hereby  validated  and  vested  in  tbe 
pardiasera,  respective];,  thereof,  as  of  the  date 
of  said  sales  in  all  respects  as  if  title  of  the 
United  States  had  passed  by  such  sales:  Provid- 
ed, that  no  valid  Qtle  or  Talid  claim  under  the' 
pablie  land  laws  of  the  United  States  heretofore 


acquired  and  now  existing  to  any  of  said  lands 

shall  be  affected  by  tUs  act" 

The  remote  vendors  of  appellee  purchas- 
ed these  lands  from  the  state  of  Misslsslpid 
In  1802.  This  act  of  Congress  vested  what* 
ever  title  the  United  States  had  remaining 
in  it  at  its  passage  In  these  purchasers,  sub* 
Ject  only  to  outstanding  T«lld  dalina  or  valid 
Utles. 

Tbe  Mil*  on  its  face,  shows  that  nelth^ 
of  the  above-named  parties  had  complied 
with  the  law  relating  to  the  entries  of  these 
lands,  and  that  they  could  not  have  per- 
fected their  titles  under  these  entriea  This 
being  true,  they  were  not  valid  claims,  and 
neither  held  valid  titles  to  this  land.  The 
appellant  here  does  not  claim  title  through 
either  of  them,  but  claims  title  through  a 
subsequent  enti7  of  these  lands  as  belonging 
to  the  United  States.  The  contention  of  ap* 
pellant  Is  that  by  the  first  entry  of  the  par- 
ties above  mentioned,  the  lands  were  segre* 
gated  and  separated  from  the  public  lands, 
consequently  were  not  public  lands  at  the 
time  of  the  passage  of  the  McLaurin  Act, 
and  for  this  reason  the  act  did  not  apply 
to  them.  The  case  at  bar  is  dlfTerent  &om 
tbe  railroad  grants  discussed  in  the  authori- 
ties cited  by  counsel  for  appellant  In  this 
case,  the  state  of  Mississippi  and  her  ven- 
dors claimed  title  to  a  considerable  body  of 
land  under  the  Swamp  Land  Act,  and  by  the 
Mcl>aurin  Act  the  government  expressly  rec- 
ognized this  claim;  and  by  said  act,  the 
government  intended  to  convey  and  did  con- 
vey to  the  purchasers  of  the  lands  from  the 
state  whatever  tight  or  title  remained  In 
tbe  government  to  these  lands.  This  is  ex- 
pressly shown  by  the  language  used  In  the 
act  and  In  the  proviso  above  quoted. 

If  this  were  a  suit  between  the  United 
States  government  and  the  purchaser  of  the 
land  from  the  state  of  Mississippi,  the  gov- 
ernment would  be  clearly  estopped  to  assert 
any  such  title,  because  of  the  passage  of  the 
above  act  The  appellant  in  this  case,  when 
be  purchased  the  same,  or  entered  4t  in  1007, 
certainly  acquired  no  better  title  to  the  land 
than  was  vested  In  the  government  at  that 
time.  We  think  the  case  of  United  States 
V.  Des  Moines  Valley  R.  Co.  (C.  C.  A.  Sth 
Circuit)  84  Fed.  40.  28  0.  C.  A,  267,  clearly 
states  the  law;  In  delivering  the  opinion  of 
the  court,  Judge  Thayer  says: 

"It  seems  obviouBL  therefore,  that  the  United 
States,  by  the  act  of  March  3,  1871,  voluntarily 
rdlnquished  whatever  right  or  title  to  the  land 
in  ctmtrovet^  It  then  had ;  that  it  did  so  with 
full  knowledge  of  its  rights;  and  that  the  sole 
purpose  of  that  act  was  to  cure  an  existing  de- 
fect in  the  state's  title,  and  to  estop  the  United 
States  from  ever  after  taking  advantage  of  such 
defect  for  its  own  boiefit  It  Is  argued,  however, 
that  by  reason  of  the  proviso  contained  in  the 
act  of  March  3,  1871,  the  government  reserved 
to  itself  the  right  to  challenge  the  title  of  tbe 
state  of  Iowa,  and  those  dauning  under  it,  to 
the  particular  tract  of  land  now  in  controversy, 
because  Falrchild  entered  the  land  as  a  home- 
stead on  October  8,  I860.  We  cannot  assent  to 
this  propositiQn.  We  fully  concar  in      view  of 
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Uie  learned  trial  Jndso  that  the  proviso  In  qnea- 
tlon  did  not  reserve  any  interest  In  the  land,  so 
far  as  the  United  States  was  concerned,  but 
was  simply  intended  to  leave  homestead,  pre- 
emption, and  Bwamp-land  claimants  unaffected 
hy  the  government's  relinquishment  of  its  own 
nshts.  Br  the  act  in  question  Congress  de- 
clared, in  effect,  that  the  United  States  would 
not  thereafter,  for  its  own  benefit,  question  the 
title  to  the  landfl  which  bad  been  erroneously 
certified  to  the  state ;  that  the  state  should  hold 
the  lands  free  from  all  dalms  on  the  part  of  the 
SovemmeutL  but  subject  to  Buch  legal  rights,  if 
any,  as  had  at  the  time  become  vested  in  any 
homestead,  pre<«mpti<m,  or  swamp-land  claim- 
ant." 

Affirmed. 

YAZOO  &  M.  V.  H.  CO.  v.  BELL.   (So,  17297.) 
(Snprone  Oourt  of  Mississippi,  Dtvision  A. 
March  27,  1916.) 

1.  CaRBIKRS  ^»228(1)  —  GaKBIAOB  of  lilVB 

Stock— Actions— Burden  op  Pboop. 

Where  cattle  were  in  good  condition  when 
delivered  to  the  carrier,  and  when  received  some 
of  the  animals  were  dead  and  others  Injured, 
the  carrier  has  the  burden  of  showing  that  the 
injuries  were  not  caused  by  its  negligence,  and 
to  escape  liabilily  must  account  tor  its  handling 
of  the  cattle  during  all  the  time  they  were  in 
its  charge. 

lEd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  9C7, 968;  Dee.  Dig.  «s»228a).] 

2.  CABBIEBB  «B»218(S)  —  QUBUOE  of  liTVB 

Stock. 

Where  a  bill  of  lading  fixing  an  agreed  val- 
uation for  shipment  of  live  stock  showed  that 
the  rate  was  reduced  In  consideration  of  tlie 
lessened  liability,  but  did  not  show  that  the 
redaction  of  the  rate  was  a  consideration  for 
the  agreement  to  give  notice  of  injuries  In  writ- 
ing within  ten  days  after  delivery  of  the  ship- 
ment, or  that  such  provlsira  would  have  been 
omitted  from  a  bill  of  lading  containing  no  lim- 
itation of  liabiUtf,  the  provision  for  notice  is 
unenforceable,  being  without  consideration. 

[Ed,  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  H  674-696.  988;   Dec  Dig. 
218(8).] 

Appeal  fn>m  Oircnit  Court,  Hinds  County; 
W.  A.  Heiuy,  Judga 

Action  W.  H.  Bell  against  the  Tazoo 
ft  MlssissU^Ti  Valley  Bailroad  Company. 
From  a  judgment  tor  plalntifr,  defendant  ap- 
peals. Affirmed. 

On  the  afternoon  of  Nov^ber  16,  1912, 
appellee  delivered  to  appellant  at  Pocahontas, 
Miss.,  46  bead  of  cattle,  for  shipment  to  New 
Orleans,  La.  The  cattle  were  in  good  con- 
dition when  loaded  into  the  car  in  which 
they  were  to  be  transported;  but  when  the 
car  arrived  In  New  Orleans  three  of  the  cat- 
tle were  missing,  one  heifer  was  dead  in  the 
car,  and  others  of  the  cattle  were  bruised 
and  otherwise  injured.  The  conductor  In 
charge  of  the  train,  of  which  the  car  of  cat- 
tle in  question  constituted  a  part,  from  Poca- 
hontas to  Jackson,  Mlsa.,  testified  that  the 
train  was  properly  equipped,  properly  han- 
dled, and  that  oa  its  arrival  at  Jackson,  the 
cattle  were  In  good  condiUoa  On  Its  arrival 
in  Jackson  at  10:30  p.  m.  of  the  day  of  shlp- 
uieut,  the  train  was  turned  over  to  the  yard- 


master,  and  tile  evidence  is  silrait,  except 
as  hereinafter  stated,  with  reference  to  what 
disposition  was  then  made  of  the  car  in 
which  the  cattle  were  loaded,  onttl  6 :10  the 
next  evening,  when  It  was  Incorporated  Into 
a  train  on  the  Illinois  Central  Bailroad, 
which  train,  at  10 :20  p.  m.,  departed  for  New- 
Orleans.  The  conductor  In  charge  of  this 
train,  from  Jackscm  to  McComb,  testified 
that  It  was  properly  equipped,  properly  han- 
dled, and  that  the  cattle  suffered  no  injury 
between  Jackson  and  McComb,  at  which  lat- 
ter place  be  turned  the  train  over  to  another 
conductor  who  was  In  charge  to  Harrahan, 
La.  On  the  waybUl  turned  orer  to  the  con- 
ductor who  had  chai^  of  the  train  from 
Jackson  to  McComb,  there  appeared  a  nota- 
tion indicating  that  "three  head  were  dead 
and  Uiree  badly  cripiAed  at  Jackson,"  and 
that  the  car  had  been  **nnloaded  and  re- 
loaded" at  that  ptrint.  When  the  car  was 
turned  men  to  Qie  conductor  of  the  train  at 
Jackson,  several  ot  tb»  cattle  were  down, 
but  be  got  all  of  them  vp  but  one,  and  nei- 
ther this  we  nor  the  oOieni  appeared  in  any 
way  to  be  Injured;  on  leaving  BrookhaTen 
two  of  them  were  obserrod  to  be  down  In 
the  ear,  but  aiHOeared  in  no  way  to  be  in- 
jured, ^e  conductor  who  had  <Aat%e  of  the 
train  from  HcComb  to  Harrahan  stated  Chat 
it  was  propeAj  eqnlK)ed,  rectived  no  im-, 
proper  handling,  and  the  cattle  were  not  in< 
jured  while  in  Us  charge.  The  conductor 
In  charge  of  the  trato  from  ^rrahan  to  the 
Crescent  City  Sto<&yardB,  the  place  of  de- 
livery and  about  ten  miles  from  Harrahan, 
stated  that  when  the  car  was  delivered  to 
him  there  was  "one  yearling  dead  and  there 
was  also  a  yearling  gored  near  the  shoulder.** 
He  further  stated  that  the  train  was  proper- 
ly handled  while  in  his  charge. 

The  bill  was  lading  on  whi<^  these  cattle 
were  shipped,  and  which  was  signed  by  ap- 
pellee, was  headed,  "Uve  Stock  Contract"; 
and  among  its  stipulations  occur  tlie  follow- 
ing: 

"(5)  It  is  further  expressly  agreed  that  the 
value  of  the  live  stock  to  be  transported  under 
this  contract  does  not  exceed  the  fbUowing 
sunw: 

Each  horse  (gelding  or  mare)  or 

pony,  stallion,  mule  or  Jai^  $100  00 

Each  ox  or  bull   SO  00 

Each  cow   SO  00 

Each  calf  or  pig   10  00 

Each  sheep  '   8  00 

"And  the  liability  of  the  railroad  company 
for  any  loss  or  damage  for  which  it  may  be  re- 
sponsible shall  not  exceed  the  actual  cost  at 
the  point  of  shipment,  and  in  no  event  exceed 
the  above  valuations  for  each  animal. 

"(6)  It  is  further  agreed  hy  the  shipper  that 
no  claim  for  loss  or  damage  to  stock  shall  be 
valid  against  said  railroad  company,  unless  it 
shall  be  made  in  writing,  verified  oy  affidavit 
and  delivered  to  the  general  frei^t  agent,  or 
freight  claim  agent,  of  the  railroad  compan3'. 
or  to  the  agent  of  the  company  at  the  station 
from  which  the  attxA  is  shipped,  or  to  the  agent 
of  the  company  at  the  point  ot  destination,  with- 
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In  ten  dajm  from  the  tims  nid  atoefc  la  removed 
frtnn  said  emn.** 

It  is  also  provided  that: 

"When  the  declared  valuation  shall  be  great- 
er than  the  printed  valuatioD  specified  in 
the  contract  below,  the  agent  will  eraae  the 
printed  valuation  and  insert  the  declared  valua- 
tion. In  such  cases  an  addition  of  25  per  cent 
vill  be  made  to  the  rate  for  each  100  per  cent 
or  fraction  thereof  of  the  additional  valuation 
declared  b;  the  shipper." 

The  valuations  printed  In  this  bill  of  lad- 
ing were  accepted  by  appellee,  so  that  no 
change  therein  was  made. 

Notice  of  appellee's  claim  was  not  given 
to  appellant  wltbln  ten  days  after  the  ar^ 
rival  of  the  cattle  In  New  Orleans. 

F.  M.  West  and  Bfayes  A  Mayes,  all  of 
Jackson,  for  appellant.  J.  A.  Baker  and  J. 
B.  Blcl^etts,  both  ct  Jaefcaon,  for  appellee. 

SMITH,  O.  J.  (after  stating  the  facts  as 
above).  Nnmerons  reasons  are  assigned  for 
reversing  the  Judgment  of  the  court  below, 
but  the  only  one  we  deem  It  necessary  to 
spei^flcally  notice  Is:  That  no  liability  on 
the  part  of  appellant  has  been  shown,  first, 
because  the  evidence  does*  not  disclose  that 
the  cattle  were  injured  by  reason  of  the  neg- 
ligence of  appellant  or  of  the  Illinois  Central 
Railroad  Company ;  and,  second,  because 
the  pro  vision  In  the  bill  of  lading  requiring 
written  notice  ot  appellee's  claim  for  dam- 
ages, verified  1^  atBdavit  to  be  delivered 
to  certain  of  appellant's  agents  within  ten 
days  from  the  time  the  stock  were  removed 
from  the  car,  was  not  complied  with. 

[1]  It  appearing  from  the  evidence  that  the 
cattle  were  In  good  condition  when  delivered 
to  appelant  for  shipment,  and  that  when  the 
car  hi  which  they  were  loaded  arrived  in 
New  Orleans,  some  of  them  were  missing, 
one  was  dead,  and  others  were  Injured,  It 
devolved  npon  appellant  to  acquit  Itself  of 
liability  by  showing  that  this  did  not  occur 
by  reason  of  its  negligence.  Railroad  Co. 
T.  Abels,  60  Mias.  1017;  Railroad  Co.  t. 
Bigger.  66  Miss.  819,  0  Bouth.  234.  This  ap- 
fiellant  failed  to  do  for  the  reason  that  the 
evidence  Is  wholly  silent  as  to  the  handling 
of  the  car  while  it  was  In  Jaclison,  Miss. 

[2]  The  provision  in  the  bill  of  lading  re- 
qnlring  notice  in  writing  to  be  given  appe- 
lant of  appellee's  claim  within  ten  days 
after  arrival  of  the  cattle  In  New  Orleans 
cannot  be  availed  of  here  under  the  rule  an- 
nounced in  the  case  of  Railroad  Co.  v.  Har- 
riman  Bros.,  22T  U.  S.  657,  88  Sup.  Ct  397, 
57  L.  Ed.  690,  for  the  reason  that  it  does 
not  appear  from  the  evidence  that  this  spe- 
cial feature  of  the  contract  was  supported 
by  a  consideration.  It  is  contended  by  coun- 
sel for  app^ant  that  the  consideration  for 
tblB  provision  of  the  eontract  was  a  lower 
freight  rate  obtained  by  appellee  because  of 
the  acceptance  by  him  of  this  bill  of  lading. 
This  Is  true  In  so  far  as  the  stipulatlous 


ther^n  relative  to  the  value  of  the  cattle  are 
concerned,  but  it  is  not  true  with  reference 
to  the  clause  of  the  bill  of  lading  here  In 
question.  All  that  appears  In  the  evidoioe 
with  reference  to  the  freight  rate  is  the  pro- 
vision in  the  bill  of  lading  indicating  that 
a  higher  rate  would  be  charged  in  event  the 
declared  valnatlcm  of  the  cattle  should  be 
greater  than  that  printed  therein.  In  any 
event,  for  aught  that  appears  frcan  the  evi- 
dence, the  bill  of  lading  would  have  con- 
tained the  stipulation  here  In  anestlon. 
Affirmed. 

SORBNSON  V.  WEBB.   (No.  17341.) 

(Supreme  Court  of  Mississippi.   March  27, 
191&) 

1.  ConsTrroTiONAi.  Law  4s»248  —  Mabtbb 
AlTD  Sebvant  a^-jOO  Bqual  PBOTEonon  OV 
Laws— Reoulatior  or  MANurAcrnaEBS— 
Patusnt  to  Bhflot£s. 

Acts  1912,  c.  141,  ii  1,  2,  imposing  a  pen- 
alty in  a  reasonable  attorney's  fee  upon  every 
manufacturer  for  a  failure  to  pay  his  MiployCs 
once  in  every  calendar  •  month,  recoveraUe,  it 
the  employ^  has  employed  an  attorney,  hj  snit 
10  days  after  demand,  in  addition  to  the  amount 
of  wages  due,  and  upon  no  other  class  of  indi- 
viduals or  corporations,  construed  as  induding 
cue  engaged  in  the  sawmill  bustness,  does  not 
treat  them  equally  with  other  debtors,  and  hence 
violates  the  provision  of  Const  V.  S.  Amend. 
14,  and  Const  Miss.  1890,  |  14.  forbiddfaig  the 
denial     the  equal  iffotectlon  ot  the  laws. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  I^.  |  708;  Dec.  I>ijr.  ^248; 
Master  and  Servant.  Cent  Dig.  H  TO-Sl :  Dec. 
Dig.  *=»69.] 

2.  ConSTTTUTIONAI.  LAW  «=3208(16)— Glabsi- 
HOATION— REOtTLATZON  OF  BtTSinKSS— PAT- 
MSNT  OF  EltPLOTta. 

Such  act,  imposiitg  the  extra  burden  and 
penalty  of  attorney's  fees  only  upon  manufac- 
turers, including  one  in  the  sawmill  business, 
was  arbitrary,  and  not  founded  upon  any  differ- 
ence bearing  a  just  and  proper  relation  to  the 
attempted  cTassincation,  and  nence  waa  without 
any  reasonable  and  proper  basis  for  the  classi- 
fication, and  invalid. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law.  Cent.  Dig.  li  676,  676;  Dec.  Dig.  «=» 
208(16):]  w  - 

In  Banc.  Appeal  from  Circuit  Court,  Rao- 
kin  County;  C.  L.  Dobbs.  Judge. 

Suit  by  B.  W.  Webb  against  C.  Sorenson. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed  in  part»  and  affirmed  in 
part 

Stingily  &  Mclntyre,  of  Brandon,  for  ap- 
pellant A.  J.  UcLawIn,  Jr^  of  Brandon, 
for  appellee. 

HOLDEN,  J.  The  ap^eUee,  B.  W.  Webb, 
filed  suit  against  the  appellant  Ol  Sorenson, 
in  the  circuit  court  of  Rankin  county,  claim- 
ing that  the  said  Sorenson,  who  was  engaged 
in  the  sawmill  business,  was  Indebted  to  ap- 
pellee, Webb,  in  the  sum  of  ¥313.62  for  haul- 
ing logs  to  Sorenson's  Bawmlll.  Sorenson 
denied  the  lndel>tednesB,  and  the  case  went 
to  trial,  and  there  was  a  verdict  for  plalnUfT 
for  $368.52,  $50  of  which  was  allowed  as  a 
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reasonable  attoniey'B  fee  In  tiie  case,  and 
from  this  Terdlct  Sorenaon  appeals  bere. 

Tbe  $50  attorney's  fee  recorery  In  tbeoonrt 
below  ^B  based  upon  chapter  141  of  tike  Acts 
of  1912.  which  is  as  follows: 

"Section  1.  Be  it  enacted  by  tbe  Le^slatnre 
of  the  state  of  Misdsslppif  that  erar  oampany, 
corporatiim  or  associatum  now  existuig  or  ime- 
after  organized  in  this  state  and  any  uidiTidQal 
or  partnerBhip  engaged  in  the  business  of  mana- 
facturing  shall,  in  the  absence  of  a  written  con- 
tract to  the  contrary,  be  required  to  make  full 
settlenient  with  and  foil  payment  in  money  to 
their  employes  for  services  performed  at  least 
once  in  ever^  calendar  month  of  the  year:  Pro- 
Tided  that  said  employers  may  hold  back  fif- 
teen days*  wages  earned  Immediately  before  the 
regular  pay  day,  whldi  mges  to  be  indnded  in 
the  next  settlemoit. 

"Sea  2.  If  any  company,  corporation,  associa- 
tion, partnership  or  indiTiaual  engaged  in  manu- 
facturing, as  provided  in  section  1  of  this  act, 
shall  refuse  or  neglect  to  make  such  payment 
after  demand,  and  within  ten  days  from  said 
demand,  sudi  employ^  may  bring  snit,  and  if 
recovery  is  had  such  employ^  may,  in  addition, 
recover  reasonable  attorney's  fee  for  the  prose- 
cation  of  such  suit,  if  sndi  employfi  has  employ- 
ed an  atttuney  to  prosecute  uie  same." 

[1]  Appellant  contends  here  that  chapter 
141,  Acts  of  1912,  Is  unconstitutional  and 
Ifl  within  tbe  Inblbitlm  of  the  Fourte«itfa 
Amendment  of  the  United  States  Constitu- 
tion (and  also  violates  section  14,  article  S, 
of  the  ConstitotlOQ  of  the  state  of  Missis- 
sippi), in  that  It  denies  to  the  appellant  "the 
equal  protection  of  the  laws."  The  appel- 
lant was  engaged  la  the  sawmill  business, 
which  may  be  said  to  be  a  manufacturing 
business,  as  meant  by  chapter  141,  Acts  of 
1912.  It  will  be  observed  tliat  the  state 
statute  imposes  a  penalty  In  a  reasonable 
attorney's  fee  upon  every  manufacturer  for 
a  failure  to  pay  his  employes  once  In  every 
calendar  month,  which  penalty  Is  recover- 
able by  suit  10  days  after  demand,  In  addi- 
tion to  the  amount  of  wages  due  by  the  man- 
ufacturer to  the  employe. 

This  is  a  penalty  or  a  burden  lnq>osed  up- 
on manufacturers  for  their  failure  to  pay 
employes  wages  at  a  certain  time,  and  Is 
Imposed  upcm  no  other  class  of  Individuals 
or  corporations,  ^e  act  singles  out  a  cer- 
tain class  of  debtors,  to  wit,  manufacturers, 
and  punishes  them,  when,  for  like  delln- 
quencles,  It  punishes  no  others.  Thus  they 
are  not  treated  equally  with  other  debtors. 
Ab  said  by  Justice  Brewer  In  G.,  C  &  Santa 
F6  BaUway  Ck>.  v.  W.  H.  Ellis,  160  U.  S. 
150,  17  Sup.  Ct.  255,  41  L.  Ed.  666: 

"They  cannot  appeal  to  the  courts  as  other 
litigants  under  like  ctmdltions,  and  with  like 
protection.  If  litigation  terminates  adversely 
to  thorn,  they  are  mulcted  in  the  attorney's  fees 
of  tbe  successful  plaintiff;  if  it  terminates  in 
their  favor,  they  recover  no  attorney's  fees.  It 
Is  no  soflteient  answer  to  say  that  they  are  pun- 
ished only  when  adjudged  to  be  in  ue  wrong. 
They  do  not  enter  the  courts  upon  equal  terms. 
They  must  pay  attorney's  fees  if  wrong;  they 
do  not  recover  any  If  right;  while  their  adver- 
saries recover  if  nidit,  and  pu  nothing  if  wrong. 
In  tiie  suita,  therefore,  to  which  th^  are  par^ 
ties,  they  are  discriminated  against,  and  are  not 
treated  as  others.  They  do  not  stand  equally 


before  the  law.  Thvy  do  not  receive  Its  equti 
protection.  AU  this  is  obrlons  from  a  nare  ia- 

spection  of  the  statute." 

It  Is  true  that  tbe  iCate  baa  tb*  pomr 

of  daaslflcation,  but— 

*it  must  always  rest  upoa  some  diffarence  whidi 
bears  a  reasonable  and  just  relation  to  the  act 
in  respect  to  which  the  classification  is  propos- 
ed, and  can  never  be  made  arbitrarily  and  with- 
out any  such  basis.  *  *  *  It  is,  of  course, 
proper  that  every  debtor  should  pay  bis  debts, 
and  there  might  be  no  impropriety  in  giving  to 
every  successful  suitor  attorney's  fees.  Sudi  a 
provirion  would  bear  a  reasonable  relation  to 
the  delinquency  of  the  debtor,  and  would  cer- 
tainly create  no  inequality  of  right  or  protec- 
tion. But  before  a  distinetiw  can  be  made  be- 
tween debtors,  and  one  be  punished  for  a  failure 
to  pay  his  debts,  while  another  is  permitted  to 
become  in  like  manner  delinquent  without  any 
punishment,  there  must  be  some  difference  in  tbe 
obligation  to  pay,  some  reason  why  the  duty  of 
payment  is  more  imperative  in  the  one  Instance 
than  in  tbe  other."   Bailway  v.  EUis,  supra. 

[2]  Chapter  141  of  tbe  Acts  of  1912  arid- 
trarlly  selects  mano&icturws  a>  a  daas, 
without  any  reasonable  and  proper  basis  for 
the  classification.  We  see  no  good  reasons 
justifying  tbe  In^oaltion  of  tbe  extra  bnidoi 
and  penalty  of  attoro^'s  fees  upoo  a  aaw- 
mlU  manufacturer,  as  the  bnabwaa  is  Bot 
such  as  to  warrant  tbe  dlacrlffilnatitn 
against  It,  while  other  persona  and  corpnv- 
tlons  are  not  penalized  for  Uka  ddinqaendee. 
We  do  not  think  fbat  tbe  claaaiflcatlon  made 
by  the  state  statute  ben  is  baaed  upon  a  refr- 
sonable  ground.  Tbei-e  la  no  difference 
whldi  bears  a  Just  and  proper  relation  to 
the  attempted  daaidflcatlon,  but  It  1>  a  taere 
arliltrary  selection.  Tbeiefore,  In  view  of 
these  contdnslfwa,  we  liold  that  the  state 
Legislature  was  without  power  to  Impoee 
attorney's  fees  In  tbe  act  bere  In  ^ uestloa. 

Tbe  Judgment  of  tbe  lower  oonrt  Is  revers- 
ed as  to  tbe  fSO  attOTuey's  fee,  and  Juds- 
ment  entered  bere  tor  appellant;  and  la  all 
other  respects  tbe  judgment  la  afflrmed, 

Reversed  In  part,  and  afflrmed  in  part 


FIBST  NAT.  BANE  OF  COUUINS  T.  TBSN- 
HOLU.   (No.  17869.) 
(SuprsBM  Oonrt  of  MlssissippL   Maxdi  27, 

Ajipeal  from  Chancery  Ooart,  Covington 
County;  B.  B.  Shediy,  Chancellor. 

Action  between  the  First  National  Bank  <tt 
Colli  nfl  and  E.  L.  Trenholm,  trustee.  From  the 
judgment,  the  bank  appeato.  Affirmed. 

M.  U.  Mounger,  of  Collins,  and  Chalmers  Al- 
exander, of  Jackson,  for  appellant  D.  A.  Mc- 
intosh, ia  Collins,  and  B.  U  Tcvihoink,  of  Jack- 
son, i/a  appellee. 

PEB  CUBIAM.  Affirmed. 


YAZOO  &  M.  V.  B.  00.  v.  MARTIN. 
(No.  17470.) 
(Supreme  Oonrt  of  MississippL   March  27, 
19100 

Appeal  from  Circuit  Court,  Sharkey  County; 
H.  C.  Mounger,  Judge. 
Action  between  the  Zasoo  ft  Mississippi  Tal- 
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1^  Railroad  Gompanr  and  L.  E.  Martin.  Vtom 
the  jadgment,  the  Ballioad  Company  appeals. 
Affirmed. 

Mayes  &  Mayes,  of  Jackson,  for  appellant. 
Jbb.  D.  Thnmes,  of  Vlcksbarg,  and  J.  8.  Joor, 
Jr.,  of  Boiling  Fork,  for  appeUaa^ 

FEB  OURIAM.  Affirmed. 


YAZOO  ft  U.  V.  B.  GO.  T.  BABBOUR. 
(No.  17448.) 

(Supreme  Oourt  of  MiasissippL    March  2T» 
1916.) 

Appeal  from  Gircnit  Court,  Holmee  Gountr; 
Mooroe  McClarg,  Judxe. 

Action  between  the  xazoo  &  MissisBippl  Val- 
ley Bailroad  Company  and  T.  L.  Bartwur. 
From  the  Judgment,  the  Bailroad  Company  ap- 
peala.  Affirmed. 

Mayes  ft  Mayes,  of  Jackson,  for  appelant. 
Elmore  ft  Raff,  of  Leziogton,  for  appellMb 

FEB  OUBIAM-  Affirmed. 


WILLS  T.  TAZOO  ft  M.      B.  Oa 
(No.  175S0.) 

(Saprtane  Court  (A  Mississippi,   March  27» 

i9iej 

Am>eal  from  Gtrcnit  Conrt,  Warren  County; 
H.  C.  Moonger,  Judge. 

Action  between  EU^  Wills  and  the  Xbxoo  ft 
MissisBippi  Valley  Bailroad  Company.  From 
the  judgment,  EUm  Wills  appeals.  Affirmed. 

J.  B.  Dabney,  of  Vicksburg,  for  appeUant 
Mayea  &  Mayes,  of  Jadraon,  for  appellee. 

FEB  CURIAM.  Affirmed. 


POSTAL  TELKGRAPH  ft  CABLE  00.  t. 
LUOKBTT.   (No.  17881.) 

(Snpiame  Court  of  Mississippi.   March  2Ti 
19160 

Appeal  frtHu  CSrenit  Court,  Attala  County; 
J.  A  Teat,  Judg& 

Action  between  the  Postal  Telegraph  ft  Gable 
Company  and  Mrs.  Mattie  E.  Ludiett.  From 
tbm  lodjpnent,  the  Company  appeals.  Affirmed. 

J.  G.  Smythe.  of  Koednafco,  and  Mayes  ft 
Hayes  and  Flowers,  Brown,  Chambers  ft  Cood* 
er,  all  of  Jackson,  for  appeUant  R.  H.  ft  J,  H. 
Thompson,  of  JacksMi,  for  appellee, 

FEB  OtIBIAlL  Affirmed. 


LEE  UNE  8TBAHERS  T.  AMRRIOAN  BX- 
FOBTOO.  (Na  1748a) 

(Sn^flBw  Court  of  Misrivlp^   Maz^  27, 

1816.) 

Appeal,  from  Circuit  Conrt,  Warren  County ; 
H.  G.  Mounger,  Judge, 

Action  between  the  Lee  Line  Steamers  and  the 
American  Export  Ccunpany.  From  the  jndf- 
ment,  tike  lioe  Line  Steamers  appeal.  Afflnnea. 

See,  also,  68  South.  771. 

Wdls*  May  ft  Sanders,  of  Jackscm,  for  ap- 
pellant. Beuy  ft  Caniaaro,  of  Vidubuif,  for 
appellee. 

PER  CURIAM.  Affirmed. 


ABBAHAM  t.  BOUND&   (No.  17410.) 
(Supreme  Court  of  Mississippi.   March  27, 
1916.) 

Appeal  from  Chancery  Court,  Newton  Coun- 
ty:  Sum  Whitman,  Jr.,  Chancellor. 

Action  between  Kelly  Abraham  and  M. 
Bounds.  EVom  the  judgment,  Ateaham  appeals. 
Affirmed. 

W.  I.  Munn,  of  Newton,  Cor  appdlanb  Q. 
H.  Banks,  of  Kewbm,  fw  arodlM^ 

PEB  OUBIAM.  Affirmed. 


ILLINOIS  CENT.  R  GO.  T.  HUNT. 
(No.  17498.) 

(Supreme  Court  of  MisrissippL   March  27, 
19160 

Appeal  from  Circuit  Court,  Tate  County; 
N.  A.  Taylor,  Judg& 

Action  between  the  Ulinfds  Central  Bailroad 
Company  and  Walter  Hunt.  E*rom  the  judg- 
ment, the  Railroad  Company  appeals.  Afflnnea. 

Mayes,  Wells,  May  ft  Sanders,  of  Jackacm, 
for  appellant.  M.  H.  Thompson  and  J.  V. 
Dean,  both  of  Senatobia,  for  appellee. 

FEB  CURIAM.   AiDrmed.  ' 


MOBILE  ft  OHIO  B.  CO.  T.  BENNETT. 
(No.  17409.) 

(Supreme  Court  of  Missiasippl.   March  27, 
1916.) 

Appeal  from  Circuit  Court,  Prentiss  Goun* 
ty;  Olaude  Qayton,  Judge. 

Action  between  the  MoUIe  ft  Ohio  Rait 
road  Company  against  Abb  S.  Bennett  From 
the  judgment,  the  Bailroad  Company  appeals. 
Affirmed.  , 

J.  M.  Bocme,  of  Corinth,  for  appellant.  B, 
C.  Sharp,  of  Booneviile,  for  appellee. 

PER  OUBIAM.  Affirmed. 


JONES  T.  TAZOO  ft  M.  T.  R  CO. 

(No.  17561.) 

(Supreme  Conrt  of  Mfssiasipi^   Mardi  27, 
1916.) 

Appeal  from  Circuit  Court,  Hinds  County; 
E.  L  Brioi,  Freriditv  Judge. 

Action  between  Airs.  Lewia  J.  J<n>es  and  the 
Yazoo  ft  Missisrippi  Valley  Bailroad  (Company. 
Vrom  the  Judgment,  Mrs.  Jones  appeals.  Af- 
firmed. 

Burch  ft  Strieker  and  Greaves,  Potter  ft  Hal- 
lam,  all  of  Jackson,  for  appellant  Mayes, 
Wells,  May  ft  Sanders,  of  ^ackaon,  for  appel- 
lee. 

PER  CURIAM.  Affirmed. 


GRAND  LODGE  KNIGHTS  OF  FTTHIAS 
OF  MISSISSIPPI  V.  STBAUTHEB 
•t  aL  (Na  ITSMK) 

(Supreme  Court  of  Mississippi.   Mardi  27, 
1916.) 

Appeal  txQta  Gliancery  Court  Washington 
County;  E.  N.  Thomas,  Chancellor. 

Action  between  the  Grand  Lodge  Enights  of 
Pythiaa  of  Mississippi  and  Barab  J.  Strauther, 
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admlniatntrix,  and  others.  From  the  judgment, 
the  party  first  mentiimed  appeals.  Afflnned. 

Percy,  Moody  ft  Percy,  of  Greenville^  for  ap- 

EUant.  Watson  ft  Jayne^  Percy  Bell,  and  M. 
>  Hartman,  all  of  GreoiviUfl^  f«r  appellees. 

PEE  OUBIAM.  Affirmed. 


owe  T.  WOOTEN  &  AOBa    (N&  17363.) 
(Supreme  Oonrt  of  HisslaBippL   March  27i 

Appeal  from  Chancery  Court,  Coahoma  Coun- 
ty; M.  B.  Denton,  Chancellor. 

ActI<Hi  between  Ben  Culp  and  Wootoi  ft 
Agee.  Fmn  the  Jodgment,  Cu^  appeals.  At- 
fii-med. 

Maynard  ft  Fitzgerald,  of  Clai^sdale,  and 
Mayes  ft  Mayes,  of  Jacksmi,  for  appdlant.  D. 
A.  Scott,  of  Glarksdale,  ana  A,  D.  Somerrille^ 
of  Otoreland,  -for  appellee, 

PWR  OUBIAM.  Affirmed. 


DB  SOTO  OOTTNTT  T.  BBEWEB. 
(No.  17485.) 

(Snpreme  Oourt  of  Miaslas^L-  March  S7, 

1916.) 

Appeal  from  (^rcuit  Court,  De  Soto  Ooanty; 
N.  A.  Taylor,  Jodae. 

Action  between  De  Soto  Orantr  and  Bdward 
Brewer.  From  the  Judgment,  the  (Jounty  ap- 
peals. Affirmed. 

R.  I4.  Dabney,  of  Hernando,  for  appellant 
Lauderdale  ft  Lauderdale,  of  Hemandg^  for  ap- 
pellee. 

PB9  CURIAM.  Affirmed. 


MATFIBLD  v.  MATFIELD.    (No.  17466,) 

(Suprone  Court  of  Missisaippi.   March  27, 
1916.) 

Appeal  from  Chancery  Court,  Washington 
County;  B.  N.  Thomas,  Chancellor. 

Action  between  Walter  Mayfield  and  Alta 
Mayfield.  From  the  judgment,  Walter  Mayfield 
appeals.  Affirmed, 

William  T.  Wynn.  of  Brownsrille,  Tex.,  for 
appellant.  Percy  Bdl,  of  GreuiTiUe,  for  appel- 
lee. 

PDB  OUBIAM.  Affirmed. 


JOHNSON  T.  PEYTON  et  aL    (No.  17550.) 

(Supreme  Court  of  MisdssippL    March  27, 
1916.) 

Appeal  from  Circuit  Court,  Hinds  County; 
E.  L.  Brien,  Special  Judge. 

Action  between  Joel  F.  Johnson,  Sr.,  and 
Anna  Peyton  and  anothfr.  From  the  judg- 
ment, Jonnaon  appeals.  Affirmed. 

Butler,  Easterling  &  Potter,  of  Jackson,  for 
appellant.  P.  D.  Ratliff,  of  Raymond,  and 
Wells,  May  &  Sanders,  of  Jackson,  for  appel- 
lees. 

PER  CURIAM.  Affirmed. 


TAZOO  ft  M,  y.  B.  CO.  T.  DELTA  TABLE  ft 
OHAIB  00.    (No.  17376.) 

(Snprane  Court  of  Mississipj^   March  27, 
1916.) 

Appeal  from  (Mrcuit  Court,  7axoo  County; 
W.  H.  Potter,  Special  Judge. 

Action  between  the  Yazoo  ft  Mississipoi  Val- 
Ict  Railroad  Company  and  the  Delta  l^ble  ft 
Chair  CtHnpaay.  Prom  the  jndgment,  the  Bailr 
road  CTcnnpany  appeab.  Affirmed. 

Mayes  ft  Mayes,  of  Jadtson,  for  appellant. 
B.  L,  Brown  and  Campbdl  ft  Gampbdlt  all  of 
Yazoo  Clij,  for  appellee. 

PBB  OUBIAM.  Affirmed. 


JONBS  ▼.  ALABAMA  ft  T.  BT.  Oa 

(No.  17476.) 

(Snpreme  Court  ol  Miastssipi^   March  27, 
191&) 

Appeal  from  Circuit  Court,  Rankin  Oonnty; 
C.  L.  Dobbs,  Judge. 

Action  between  Albert  Jones  and  the  Alabama 
ft  Vicksburg  Bailway  Company.  From  the 
judgment,  Jones  appeals.  Affirmed. 

Stingily  ft  Mclntyre,  ot  Brandon,  for  appel- 
lant.   B.  H.  ft  J.  H.  Thompson,  of  Jackeai, 

for  appellee. 

PEB  CURIAM.  Affirmed. 


JAYNB  T.  W.  B.  NASH  LUMBEB  CO. 
(No.  17340.) 

(Supreme  Oonrt  of  MississippL   March  27, 
1916.) 

Appeal  from  Circuit  Court,  Rankin  County; 
C.  L.  Dobbs.  Judge. 

Action  between  R.  E.  Jayne  and  the  W.  B. 
Nash  Lumber  Company.    From  the  judgmmt, 

Jayne  appeals.  Affirmed. 
See,  also,  66  South.  221,  813. 

J.  B,  Rioketts,  of  Jackaon,  for  appellant. 
Lamar  F.  Easterling,  <A  Jacksim,  fi»  appelleft 

PER  CURIAM.  Affirmed. 


MILLER  et  al.  PACB. 
(Snpreme  Court  of  Florida.    March  1,  1916. 
Rehearing  Denied  March  7. 1916.) 

(Svllabtu  iv  the  Court.) 

1.  APPBAI.  and  EhBOB  ^»1129— AjmSMANCI 

—Bill  ot  ExcEFn6NB— Motiom  to  Stsike. 
Where,  in  the  consideration  of  a  motion  to 
strike  the  bill  of  exceptions  from  a  transcript 
on  the  ground  that  the  entire  evidence  adduced 
at  the  trial  was  not  Included  therein,  although 
the  defendant  in  error  before  said  bill  o£  excep- 
tions was  settled  or  adgned  demanded  its  indu* 
sion  therein,  the  court  giTes  full  omsideration 
to  the  entire  merits  of  tne  cause  and  concludes 
that  no  reversible  error  has  been  made  to  ap- 
pear, the  court  may  affirm  the  judgment  appeal- 
ed ttom, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  4441. 44^;  Dec.  Big.  «=> 

1129.1 

2.  New  Tbial  «=>54— Misconduot  or  Jurobb 
—Waives  of  Objection. 

Where  the  counsel  for  the  defendant  in  er- 
ror conveys  in  his  automobile  two  of  the  trial 
jurors  to  and  from  their  homes  to  the  plsce  of 
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trial,  and  tUs  taxA  Is  folly  known  to  the  connBel 
for  the  plaintiff  In  error  before  the  rendition  of 
the  verdict,  it  is  too  late,  after  verdict  rendered, 
to  object  or  protest  against  snch  Irr^larity  in 
a  motion  for  new  trial,  such  lrregnlarit7<  to 
avail  the  party  having  knowledge  thereof,  must 
be  aeascmably  objected  to  and  protested  against 
before  verdict  rendered;  otherwise  it  wiU  be 
held  to  have  been  waived. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  U  112-114;  DecTbig.  «»54.1 

Error  to  CSrcnlt  Court,  Seminole  County; 
Jas.  W.  Perkins,  Judge. 

Action  between  F.  X.  Miller  and  others 
and  J.  EL  Pace.  Frran  the  judgment,  the  par- 
ties first  moitlonfld  bring  wror.  Afflxmed. 

T.  R  Ellis,  Jr.,  of  Galnesrllle,  and  Jodm  & 
J<me8  of  Orlando,  for  plaintiffs  In  error.  0. 
B.  Bobbuon  and  a  P.  XMcUnaon.  both  of 
Orlando,  and  Geo.  A.  De  Cottes,  of  Sauford, 
f <Hr  d^endant  In  error. 

FEB  OUBIAM.  lt,t}  This  cause  coming 
<Hi  to  be  heard  iqkhi  a  motion  to  strike  the 
bill  of  ezoeptlcms  from  the  tranBcript  of  the 
record  an  the  ground  that  said  bill  of  excei>- 
tlons  omits  and  fftlls  to  contain  all  the  evi- 
dence adduced  in  the  trial  of  the  cause,  al- 
though the  defendant  In  error  demanded  that 
all  of  said  evidence  be  included  In  said  bill 
of  exceptions,  all  of  which  appears  fr<»n  the 
transcript,  and  in  the  consideration  of  said 
motion,  the  court  having  considered  the  en- 
tire merits  of  the  cause,  and  coming  to  the 
CMiclusion  that  the  plaintiffs  In  error  have 
tolled  to  make  any  reversible  error  to  appear, 
the  irregularity  complained  of,  touching  the 
conveying  of  two  jurors  from  their  homes  to 
and  from  the  place  of  trial  by  the  counsel 
for  defendant  In  error  in  an  aut4»noblle,  was 
not  complained  of  until  after  verdict,  when, 
to  avail  the  plaintiffs  in  error,  who  had  full 
knowledge  thereof,  it  should  have  been  rais- 
ed and  objected  to  before  verdict,  so  that  the 
trial  court  could  have  discharged  the  Jurors 
and  declared  a  mistrial.  The  judgment  be- 
low is  hereby  affirmed  at  the  costs  of  plain- 
tiffs in  error.  All  concur,  except  WHIT- 
FIBU>,  J.,  absent  on  account  at  sickness. 


OOLSON  T.  8TAm 
(Snprme  Court  of  I^orida.    March  1.  ISIO.) 

■  (Byllahua  hv  the  Court.) 

1.  Bbxbkbt  «=3l(2)— Eleuents  of  OmnsB. 

Section  8476  of  the  General  Statutes  of 
1906  of  Florida,  prescribing  puuiehment  for  the 
crime  of  bribery,  does  not.  in  the  definition  of 
the  crime  denounced,  include  all  the  essmtial 
elements  of  such  crime. 

fEd.  Note.~For  other  cases,  see  Bribery,  Cent. 
D^.  i  2;  Dec.  IMg. 

2,  Bbibkbt  ^=36(1)  —  Infobuatioit  —  Svm- 

.  CIENCr, 

An  Informaticai  charging  one  with  an  of- 
fense under  the  provisions  of  section  3476  of 
the  General  Statutes  of  1906  of  Florida  is  fatal- 
ly defective  which  charges  that  the  offmse  was 


committed  by  offering  to  a  juror  a  gift  of  mon- 
ey, and  fails  to  allege  knowledge  on  the  part  of 
the  accused  of  the  official  character  or  capacitj 
of  the  person  to  whom  the  t^be  was  offered, 
and  that  the  thing  offered  was  of  value. 

[Ed.  Note,r-For  other  cases,  see  Bribery,  Cent 
Dig.  S  6;  Dee.  Dig.  «EBf6a)J 

Error  to  Criminal  Court  of  Record,  HUIs* 
borough  County ;  Lee  J.  Gibscm,  Judge. 

Bert  Colson  was  convicted  of  attem[>ting 
to  corrupt  a  juror,  and  brings  error.  Re- 
versed. 

Thos,  Palmer,  G.  H.  Cornelius,  and  Dick- 
enson &  Dickenson,  all  of  Tampa,  for  plaintiff 
in  error.  T.  F.  West.  Atty.  Q&i.,  and  C.  O. 
Andrews,  Aast  Atty.  Qen.,  tor  the  State. 

ELLIS,  J.  Bert  Colson  was  convicted  In 
the  criminal  court  ot  record  tm  Hillsborough 
county  upon  an  information  charging  him  tn 

four  counts  with — 

"attempting  to  corrupt  one  .E.  E.  Durham,  who 
was  then  and  ther^  a  juror  in  the  criminal 
court  of  record  in  and  for  HlDsborongh  coun- 
ty, Florida,  by  leering  a  gift  of  mon^  to  the 
said  E.  E.  Durham,  with  the  intent  to  influence 
the  decision  of  the  said  E.  E.  Durham,  in  rela- 
tion to  a  certain  cause  pending  in  said  court 
and  set  for  trial  on  the  14th  day  of  April,  A.  D. 
1915.  wherein  the  state  of  Florida  was  plaintiff 
and  Byron  Crand<Hi,  alias  Byroa  Crandell,  was 
defendant" 

The  information  contained  four  ooonts: 
The  first  count  diarged  the  offense  In  the 
language  above  quoted;  the  seoMid  count 
charged  the  offense  as  having  been  committed 
by  "promising  a  gift  of  moasy" ;  the  third 
charged  the  defendant  with  "offering  a  gift 
of  money  to  the  said  B.  E.  Durham  with  the 
intent  to  Mas  the  opinion  of  the  said  E.  E. 
Durham,"  etc. ;  and  the  fourth  count  charg- 
ed the  defendant  with  promising  a  gift  of 
money  with  the  intent  to  bias  the  <vlulon  of 
the  joror. 

The  defendant  by  his  attorneys  moved  the 
court  to  quash  the  information  upon  several 
grounds,  the  first  of  which  was  that  the  In- 
formation charged  the  defendant  with  the 
commission  of  no  crime  or  offense  under  the 
laws  of  the  state,  and.  fourth,  that  the  In- 
formation failed  to  allege  that  E.  E.  Durham 
was  at  the  Ume  of  the  aUeged  off^  of  a  bribe 
a  juror  In  any  cause  or  matter  pending  in 
court 

This  motion  to  quash  the  lnf<H:matlon  was 
overruled,  and  the  defendant  placed  on  trlaL 
The  Jury  returned  a  verdict  of  "guilty  as 
charged  in  the  information,"  and  to  the  judg- 
ment the  defendant  takes  a  writ  of  error. 

The  seventh  and  last  assignment  of  error 
rests  upon  the  order  of  the  court  overruling 
the  defendant's  motion  to  quash  the  Informa- 
tion. 

[1]  In  the  case  of  Brunson  v.  State,  decided 
by  this  court  in  November,  1915,  and  report- 
ed in  70  South.  890,  it  was  held  that  an 
Indictment  whidi  charged  the  defendant  with 
violating  section  3476  of  the  General  Stat- 
utes of  Florida  against  bribery  was  defective, 
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which  alleged  that  the  defendant  offered  and 
promlaed  the  officer  named  "a  certain  gift 
or  gratuity,  to  wit,  money,  with  intent,"  etc., 
because  the  language  used  was  not  egulTal^t 
t»  an  allegation  that  the  money  or  thing  of- 
fered by  the  def^dant  to  the  officer  to  In- 
fluence his  act  was  of  any  yalue. 

The  language  In  this  information  la,  that 
the  defendant  attempted  to  commit  the  of- 
fense "by  offering  a  gift  of  money"  to  the 
Juror  with  latent,  eta 

Section  3476  of  the  General  Statutes  of 
Florida  defines  the  crime  of  bribery  or  of- 
fering a  bribe  to  any  legislative,  executiTe, 
or  Judicial  odcer  by  Its  legal  result,  and 
does  not  contain  all  the  essential  dements  of 
the  crime.  These  essential  elements  are 
knowledge  on  the  part  ot  the  accused  of  the 
official  character  or  capacity  of  the  person 
to  whom  the  bribe  is  offered,  the  fact  that  the 
thing  offered  was  something  of  value,  and 
that  it  was  offered  with  the  intent  to  in- 
fluence the  official  action  of  the  person  to 
whom  It  was  offered.  2  Bishop's  Crlm.  Proc. 
(2d  Ed.)  S  126;  8  Cbltty's  Crlm.  Law,  606; 
4  B.  O.  li.  p.  186. 

[2]  The  information  In  this  case  does  not 
allege  knowledge  on  the  part  of  the  defraid- 
ant  that  B.  B.  Dnrham  was  a  Juror  In  the 
criminal  court  of  record  for  HiUsboroogh 
county,  nor  that  the  gift  of  mtaiey  offered 
was  a  thing  of  value.  It  might  also  be  well 
to  pfAxxt  out  here  that  the  auction  that  E. 
B.  Dnrham  "was  then  and  there  a  Juror  In 
the  crln^al  court  ot  record  in  and  for  Hills- 
borough county,  Florida,"  does  not  exclude 
the  idea  that  he  was  a  talesman  called  one 
day  to  serve  as  a  Juror  In  a  certain  case 
who  after  the  termination  of  that  case  would 
be  disdiarged  from  further  attendance  upon 
the  court  and  could  therefore  in  no  sense  be 
C(Misldered  as  a  juror  of  the  court  likely  to 
be  chosen  to  try  the  cause  referred  to  upon 
the  followli^r  day. 

It  follows,  thereton,  that  the  moaon  to 
quash  the  InftHrmathm  alionld  hATe  been  sus- 
tained. 

Hie  other  assignmCTts  of  error  need  not 
be  discussed. 
The  Judgment  Is  rerened. 

TAYLOR,  O.  J.,  and  SHAOKLBFOBD  snd 
OOGKBBLL,  JJ..  concur. 

WHITFISIjD,  absoit  oa  account  of 
lUneBB. 


SIMMONS  et  aL,  County  Onn'ri,  t.  STATQ 

ex  reL  TBW. 
(Suprone  Court  ai  Florida.    Maidi  %  1916.) 

{Byttalut  Court,) 

Costs  «a>302— Vioution  or  Looiz.  Optiok 
Law — Secpbttt  vob  Costs— Opbutzoit  or 

BZATUTB. 

Laws  of  1907,  c  66M  (Comp.  Laws  1914, 
S  4072),  requiring  committing  magistrates  to 
take  securitr  for  coats  fRMn  the  party  anEdying 


for  the  warrant,  or  as  affidavit  of  iaadknaej 
and  of  "snbatastial  injury  to  person  or  property 
by  him  suffered,"  baa  no  applicability  to  erimca 
of  a  public  nature,  sudt  as  the  vlolatira  of  tlte 
local  opti<m  law. 

[Ed.  Note. — For  other  cases,  see  Goats.  Cot 
Dig.  fiS  1160-1165;  Dec  Dig.  «=»302.] 

Error  to  Circuit  Court,  Holmes  County; 
D.  J.  Jones,  Judge. 

Mandamus  by  the  State,  on  the  relation  of 
P.  W.  Tew,  against  J.  A.  Slmmcms  and  oth- 
ers. County  Commlssltmen  of  Holmes  Coun- 
ty. Judgment  for  relator,  and  d^^danta 
bilng  error.  Affirmed. 

James  H.  B^ndii,  of  Mailanna,  tox  plaintiffs 
In  error.  Will  H.  Pric^  of  Marianna.  for 
d^endant  In  orror. 

COCKRBUjt  J.  A  peremptory  wilt  of 
mandamus  Issued  against  the  county  com- 
misslcmara^  ordering  the  i)aymfflit  of  the  fee 
bill  of  the  <tounty  Judge  on  the  trial  and  ac- 
quittal of  one  diarsed  with  a  violation  tit 
the  local  <H>Uon  lav. 

The  8<Ae  ba^  for  the  refusal  to  pay  the 
bill  when  presented  and  for  bringing  the  case 
to  this  court  is  that  no  Insotvent  affidavit 
or  bond  for  cost  had  been  filed  with  the  comi- 
ty Judge,  which  in  the  Judgmoit  of  the  coun- 
ty commissioners  was  made  a  prfflequlslte 
condition  by  chapter  5^1,  Laws  of  1907 
(Cotnp.  Laws  1814,  {  ASnZ).  Ttato  act  reads: 

"In  all  cases  of  Justices  of  1}ie  peace  and  eoun- 

judges  in  this  state  shall  reqmre  payment  in 
advance  or  security  for  costs  of  process  service 
of  the  same  and  of  examination  unless  the  par- 
ty applving  for  a  warrant  shall  make  an  affi- 
davit of  insolvency  and  of  substantial  injury, 
to  person  w  property,  by  Urn  suffered.  In  which 
case  proceoB  shall  issue  without  payment  of 

COStB."^ 

The  constitutionality  of  the  act  Is  here 
questioned,  but  we  may  readily  dl^ose  ct 
this  case  by  an  inspection  of  the  act  Itself, 
which  clearly  has  reference  only  to  those 
classes  of  crimes  where  the  complaining  wit- 
ness has  suffered  special  damage  in  his  own 
person  or  private  property,  and  It  has  no 
applicability  to  the  crimes  of  a  public  nature 
like  the  instant  ona 

Judgment  affirmed. 

TAYLOR,  a  J.,  and  SHACEL£IB<ORD  and 
EO^S,  JJ.,  ocmcor. 

WHITFIELD*       absent  on  account  of 

OTSTOTT  et  aL  v.  BfBRRTMAN. 
(Supreme  Court  of  Ftorida.    Mardi  S,  1916.) 
(ByUahua  by  the  Court.) 

coittbaots  «=»275— condmons  pbeoenkht^ 

Perfobhancs  bt  -Plaintiff. 

A  plaintiff  may  not  recover  upon  a  contract 
that  he  shows  to  have  been  based  upon  certain 
acts  on  his  part  to  be  performed,  whidi  were  nei- 
ther performed  nor  waived. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  S  1207;  Dec.  Dig.  «s>275J 
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Hrw  to  Clrcnit  Oout  DadA  Ooonty;  J. 
Emmet  Wolfe.  Judge  ad  llton. 

Action  by  y.  Lk  Merrymuk  agaJnst  Abba 
MIBer  Otstott  and  anotlier.  Jndgm^t  for 
jplalntlff,  and  deCmdanta  bring  error.  Be- 
Teraed. 

Oautler  St  Pine,  of  Miami,  for  plalntlfla  In 
error.  McCaaklU  &  McCaskUl,  of  Miami,  for 
defendant  In  wror. 

COCKRELL,  J.  This  case  was  tried  by  an 
attorney,  as  jndge  ad  litem,  by  agreement  of 
tbe  parties,  the  resident  drcait  Judge  being 
diaqnallfled.  There  was  Jndgmrait  tor  the 
plaintiff,  and  the  def aulanta  took  writ  of  er- 
ror. 

The  plalntifTs  snpposed  cause  of  action 
arose  as  follows:  Mrs.  Otstott  and  her  fans- 
band  entered  into  a  contract  to  sell  Merry- 
man  and  his  wife  a  lot  in  Miami  upon  cer- 
tain payments  being  made ;  the  contract  pro- 
riding  for  its  forfeiture  should  the  payments 
be  not  made  at  certain  times,  Mrs.  Merryman 
made  the  first  payment,  but  the  would-be 
purchasers  were  unable  or  unwilling  to  live 
up  to  the  contract.  A  conference  was  then 
held,  and  It  was  then  agreed  that  the  Otatotts 
would  pay  the  Merrymans  a  certain  sum 
provided  they  would  surrender  iwssesslon  of 
the  property  and  execute  a  release  of  all  their 
rights  under  the  contract.  Owing  to  the  In- 
ability of  tlie  Otatotts  to  sniM>ly  that  agreed 
sum  at  money,  the  confarence  failed  ot  its 
purpoee. 

Merryman  proceeded  at  once  to  place  upon 
the  public  records  the  contract  of  sale,  and 
evta  at  the  trial  disclaimed  a  willingness  to 
accept  the  sum  agreed  upon  aa  a  settlement 
of  his  rights  under  the  contract  It  is  not 
clear  that  he  surrendered  possession  of  the 
lot 

We  think  the  court  erred  In  giving  him 
Judgment  for  tills  amount  It  Is  b^nd  ques- 
tion that  the  agreement  to  pay  that  or  any 
amount  was  ezpressly  condltltxied  upon  the 
two  Merrymans  surrendering  aU  their  rights, 
whatever  they  might  be,  under  the  contract 
ot  salew  We  do  not  know  Mrs.  Merryman's 
attitude  In  the  matter,  as  she  Is  not  bef(»e  us, 
but  Merryman  at  the  trial  testlfled: 

"I  am  not  willing  at  thla  time  upon  payment 
to  me  of  the  amount  promised  to  give  the  Ot- 
Btotts  a  quitclaim  deed  in  the  nature  of  the  re- 
ceipt as  they  requested.  I  am  not  willing  at  this 
tlm*  to  surrender  if  they  paid  me." 

He  was  wilUiv  to  do  this  tmly  np<m  the 
payment  of  what  he  conceived  to  be  his 
equities  under  the  contract  of  sale,  but  this 
action  Is  not  upon  that  contract  nor  is  its 
s<dntlon  before  us. 

The  Judgment  is  reversed. 

TAYLOR,  O.  J.,  and  SHAOELBTOBD  and 
ELUS,  JJ..  concur.  WHITFIEtLD,  J.,  ab- 
mot  oa  account  of  Illness. 


LAND  T.  BTATB. 

(Supreme  Court  ot  Elorida.    Mardi  1*  I8I61) 

(ByUahut  by  the  OovrtJ 
L  Infants  <8=>65 — OsnaNAi,  BoPOirBiBiLiTr 

— NONSUPPOBT  or  WiFK. 

A  minor  husband,  who  Is  able  by  his  labors 
to  snpport  his  wife  and  child,  may  be  held  crim- 
inally for  withholding  that  support,  under  a 
Htatute  aimed  at  delinquent  husbands. 

[Ed.  Note.— For  othw  cases,  see  Infants,  Cent 
Dig.  S  171 ;  Dec.  Dig.  «=>65.] 

2.  HUSBAHO  ANO  WlIX  ^»318— NONSUPPOBT 
— PaOSBOunON— EVIDBNGI  OF  ItXPUTATION. 

In  a  prosecution  agahist  a  husband  for 
withholding  support  from  his  wife,  though  adul- 
tery be  a  defense,  general  reputation  ot  the  wife 
for  chastity  is  inadmiasible. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  1110;  Dec.  Dig.  «s>313.] 

S.  HnsBAHD  Ann  Win  9»31S— MoNsuFFOBn! 

— PaOSBCUnON— EVIDBNCB. 

Occurrences  arising  sut»equent  to  the  sepa- 
ration, and  having  no  connection  therewith,  are 
inadmissible  in  evidence  in  behalf  of  a  husband, 
charged  with  wife  desertion. 

[Ed.  Note.— For  other  oases.  Husband  and 
Wife,  Cent  Dig.  i  1110;  Dea  Dig.  ^»313.] 

Taylor,  C.  J.,  dissenting. 

Error  to  Circuit  Court,  Madlaim  Oonnty; 
M.  F.  Home,  Judge. 

Manan  Lend  was  convicted  of  unlawfully 
wlthhcddlng  support  from  his  wife  and  Infant 
child,  and  brlnga  error.  Afflnued. 

B.  H.  Bowe  and  Chas.  B.  Davis,  both  of 
fifadlson,  tor  plaintiff  In  emv.  T.  F.  West 
Atty.  Gen.,  and  G.  O.  Andrew^  Asst  Atty. 
Qm.,  toe  the  Stat& 

00CE31ELL»  J.  The  plaintiff  In  error  was 
connoted  of  the  statutory  crime  of  unlawful- 
ly withholding  sui^rt-from  his  wlf6  and 
infant  child. 

The  only  attack  upon  13ie  Indlctmmt  sug- 
gested In  the  brief  Is  based  upon  the  alleged 
Invalidity  of  the  statnte  by  reason  of  a  sup- 
posed defect  in  the  title,  and  as  to  this  It 
is  admitted  that  this  title  was  upheld  by  us 
in  Weldi  v.  State,  69  Fla.  21.  67  South.  224. 
Nothing  is  suggested  to  cause  us  to  overrule 
that  case. 

[1]  It  is  argued  that  the  testimony  fiills  in 
proof  that  the  husband  withheld  the  means 
of  support  He  testified  that  he  was  18  years 
of  age,  and  there  Is  no  pnxtf  that  he  pos- 
sessed any  pn^rty.  There  Is  evidence,  how- 
ever, that  he  su^wrted  his  wife  by  Ms  labors 
until  be  left  her  and  went  to  live  with  and 
work  for  his  father.  Some  support  is  found 
for  this  contention  in  the  case  of  People  v. 
Todd,  61  Mich.  234,  28  N.  W.  79.  The  facta 
in  that  case  are  so  meager  that  we  have  dif- 
ficulty in  understanding  the  decision.  The 
Michigan  statute  requires  proof  that  the  hus- 
band has  "sufficient  ability"  to  support  the 
wife,  and  the  case  would  appear  to  have  been 
decided  that  marriage  was  not  an  emandpa- 
tiou,  and  that  the  wages  of  a  married  minor 
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stm  would,  despite  the  marriage,  still  go  to 
the  father.  The  Snpreme  Judtdal  Court  of 
Massachnsetta  takes  the  opposite,  and  we 
think  the  correct,  view,  that  the  wife  has  the 
prior  dalm  to  the  earnings.  Commonwealth 
V.  Graham,  157  Mass.  78,  81  N.  B.  70»,  16 
L.  R.  A.  578,  84  Am.  St.  Rep.  255.  The  stat- 
ute Is  aimed  at  delinquent  husbands,  and 
makes  no  distinction  as  to  age.  This  plain- 
tiff in  error  was  permitted  under  the  law  to 
enjoy  the  privileges  of  the  marital  status,  and 
he  must  be  held  to  the  responsibilities  of  the 
state  belonging  to  that  status. 

[2]  Under  the  proviso  of  the  statute  a 
cause  for  divorce  existing  at  the  time  of  the 
desertion  la  made  a  defense,  and  under  this 
proviso  a  witness  was  offered  to  prove  the 
general  reputation  of  the  wife  for  chastity. 
We  can  find  no  authority  for  the  admission 
of  such  testimony,  and  Washburn  v.  Wash- 
bum,  5  N.  H.  195,  holds  such  evidence  clear- 
ly Inadmissible.  Some  state  courts  hold  that 
the  one  charged  with  adultery  may  put  her 
reputation  for  chastity  In  evidence.  Just  as 
In  criminal  cases  the  defendant  may  put  In 
character  evidence ;  but  says  Mr.  Blsht^,  In 
his  book  on  Marriage,  Divorce,  and  Separa- 
tion, section  1426,  sustaining  such  ruling,  It 
is  In  perfect  accord  with  this  doctrine  to  deny 
the  complainant  in  a  divorce  suit  the  right  to 
attack  the  defendant's  character  through 
general  reputation  for  lewdness  and  unchasti- 
ty.  There  are  a  number  of  cases  deciding 
that  It  is  permissible  to  prove  the  character 
of  a  woman  with  whom  a  husband,  charged 
with  adultery,  associates  or  visits,  or  the 
reputation  of  a  house  visited  by  the  wife, 
diarged  with  this  ground  for  divorce.  In  this 
class  ot  cases  the  character  offered  Is  that  of 
a  third  person,  not  a  party  to  the  cause,  and 
it  may  be  material  as  bearing  upon  the  guilt 
or  innocence  of  the  party  charged,  as  show- 
ing the  probable  purpose  of  the  assoclatioa 
or  visit  See  1  Wlgmore's  Evidence,  }  68. 
The  case  of  Sutton  v.  State.  124  Ga.  815,  53 
S.  E.  381,  recognizes  tills  distinction.  To  the 
same  effect  are  Commonwealth  v.  Gray,  128 
Mass.  474,  87  Am.  Rep.  378,  and  State  T.  Eg- 
gleston,  45  Or.  846,  77  Pac.  738. 

[3]  The  defendant  offered,  also,  to  prove 
what  some  one  said  several  m(Wths  after  the 
separation.  It  Is  evident  from  the  defend- 
ant's own  statement  that  this  occurrence  had 
m^ing  to  do  with  the  separatitm,  whldi  he 
attributes  to  the  wife's  going  into  the  nearby 
town  with  a  man  as  to  whom  there  is  no  sag- 
gestlon  of  criminal  intimacy,  or  any  act  con- 
stituting a  cause  for  divorce. 

We  find  no  error  of  law,  and  we  ara  en- 
tirely satisfied  with  the  verdict  na&enA, 

The  Judgmmt  Is  affirmed. 

8HA0KLEF0RD  axtA  BLUS,  JJ.,  ooDCur. 

WHITFIELD,  J.,  absent  by  reason  of  ill- 
oess. 


TAYLOR,  0.  J.  (dissenting).  I  am  nnabto 
to  agree  to  the  eondnsion  readied  tlie 
majority  of  the  court  In  this  case. 

To  two  witnesses  for  tlie  defendant  his 
counsel  propounded  the  following  question : 

"Do  you  know  the  general  repatatira  of 
Luanny  Land  [the  wife  of  defendant]  for  chas- 
tity in  the  community  in  which  she  lives?" 

But  the  trial  Judge  sustained  objections  to 
these  questions,  made  by  the  state  attorney, 
on  the  ground  that  said  questiona  sought  ir- 
relevant and  immaterial  testimony,  and  tbe 
said  witnesses  were  not  permitted  to  answer 
the  said  questions,  to  which  rulings  excep- 
tions were  duly  taken,  and  they  are  assigned 
as  error.  In  my  Judgment  the  court  below 
erred  in  excluding  the  evidence  sought  t>y 
these  questions.  If  the  defendant  could  have 
shown  the  existence  of  any  ground  for  divorce 
recognized  by  our  statute,  then  under  tbe 
proviso  to  the  statute  alleged  to  have  been 
violated  he  was  not  amenable  to  prosecu- 
tion or  punishment  for  an  infraction  of  sacti 
statute.  Adultery  is  under  our  divorce  laws 
a  well-recognized  ground  for  divorce,  and 
the  evidence  sought  by  the  excluded  ques- 
tions, via.,  that  the  wife's  general  character 
for  chastity  In  the  cwnmunlty  in  which  she 
lived  was  bad,  when  coupled  with  other  tes- 
timony introduced  by  the  defendant  showing 
the  opportunity  for  adultery  by  her  on  three 
or  four  different  occasions  with  three  different 
men,  tended  strongly  to  prove  the  existence 
of  that  ground  for  divorce,  and  In  my  opin- 
ion was  pertinent  and  admissible.  Sutton 
V.  State,  124  Ga.  815,  5S  S.  E.  38a;  1  Ency. 
Ev.  p.  623  et  aeq.;  Commonwealth  v.  Gray, 
129  Mass.  474,  37  Am.  Rep.  378  ;  2  Corp.  Jur. 
§g  52,  53,  P.  25 ;  State  v.  Eggleston,  45  Or.  »40, 
77  Pac.  738.  And  my  view  is  that  the  Judg- 
ment of  ccmvletioo  sliould  be  reversed, 
cause  of  the  excIusicMi  of  audi  erldencek 


MILLER  V.  STATR 
(Suprone  Court  of  Hcaida.    March  2,  19ia> 

rSvRff&ut  hp  th9  Court.) 

h  POBGEBT  «fc=>28(4)  —  INDIOTMKNT  —  SUTTX- 
OIBNCT, 

An  indictment  for  forgery  of  a  banlc  dieck 
is  not  fatally  defective  in  calBng  the  cbeek,  mat 
out  in  full,  an  order  for  mooey. 

reid.  Note^For  other  cases,  see  ForgeiT* 
Oent.  Dig.  I  70;  Dea  Dig.  ^28(4).] 

2.  FoBGEBT  «:»44(2)  —  Evidbncb  —  Sonr* 

CISNCT. 

A  cwviction  for  forgery  will  be  set  aside 
when  there  is  no  evidence  that  the  party  accus- 
ed ever  had  possession  of  tbe  forged  instrument, 
or  diat  he  could  write  at  all. 

[Ed.  Note.— For  other  eases,  see  Forgery, 
Cent  Dig.  f§  U7%,  IIS;  Dec  Dig.  ^»44(2).] 

Error  to  Circuit  Court,  Palm  Beach  Coun- 
ty ;  H.  Pierre  Brannlng,  Judge. 

Archie  Miller,  alias  Henry  Harper,  was 
convicted  of  forgery,  and  brings  errw.  Re- 
versed. 
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G.  B.  Iteoome.  at  West  Palm  Beat^,  for 
pialntUf  In  error.  T.  F.  West,  Att7.  Oen., 
and  O.  O.  Andrews,  Asat  Atty.  <3en.>  for  tbe 
State. 

COGKBMilt,  J.  This  l8  a  writ  of  error  to 
a  Judgment  ctf  conviction  of  the  crime  of 
forgery.  The  Indictment  alleges  tbe  forgery 
to  ccHiHlat  In  conntwfMdng  the  name  of  the 
payee  In  a  check. 

[1]  A  moUon  In  rery  general  tenog  to 
quash  the  Indictment  was  interposed  and 
ovemded.  While  the  indictment  may  lade 
the  certainty  required  by  the  common  law, 
we  think  it  sufficiently  charged  the  crime 
to  satisfy  the  reqolrements  of  our  law.  The 
instrument  is  set  oat  In  full,  and  shows  it- 
self to  bea  check  on  a  bank,  and  Uie  fact  that 
the  pleader  also  styled  It  an  order  for  money 
does  not  vitiate  the  Indictment  Beading  the 
whole  Indictment,  it  appears  with  snffldent 
clearness  that  the  crime  consisted  In  forging 
the  payee's  name  by  Indorsement  on  the 
check,  and  this  was  the  case  sought  to  be 
made  by  the  state  at  the  trial. 

[2]  Tbe  evidence  gives  us  greater  concern. 
It  is  not  shown  that  the  accused  cashed  the 
check,  and  <mly  by  a  remote  probability  that 
be  had  the  check  in  his  possession.  The 
state  attempted  to  prove  the  handwriting  by 
n  deputy  sheriff.  The  court  ruled  out  writ- 
ings that  the  accused  made  at  the  prelimi- 
nary trial  before  the  committing  magistrate, 
and  we  find  nothing  else  in  the  record  to 
prove  that  this  witness  ever  saw  any  writing 
of  the  accused.  There  is  testimony  that  the 
witness  had  Intercepted  lettera  and  notes  sent 
from  the  Jail  by  the  accused  where  he  was 
being  held  awaiting  trial,  but  the  witness 
does  not  testify  that  he  saw  this  man  write 
them.  In  fact,  putting  aside  the  testimony 
stricken  by  the  court,  there  Is  no  proof  that 
be  could  write  at  all. 

We  are  therefore  unwUltng  to  sustain  a 
conviction  upon  this  evidence,  and  the  Jndg- 
ment  Is  accordingly  reversed. 

TATLOR,  C.  J.,  and  SHACKLEFOBD  and 
BLLJS,  JJ.,  concur. 

WHITFIELD,  J.,  absent  on  account  of  ill- 
ness. 

BBTTS  NATAL  STOKBS  00.  et  aL  t. 
WHITTON. 

(Supreme  Court  of  Florida.    March  8,  1916.) 

(BvUabut  by  the  Court.) 

1.  Public  Lands  «s»186— MoBreAOK  bt  Bh- 

nZMAH— VALIDrCT. 

A  mortgage  givrai  upon  government  land, 
which  had  been  entered  as  a  homestead  and  for 
vhich  the  entrjrman  had  made  final  proof  and 
received  a  final  certificate,  but  before  there  vaa 
an  isBuance  of  the  pateot,  is  valid,  notwitbstand- 
log  section  2296  of  the  Revised  Statutes  of  the 
United  States  (U.  S.  Comp.  St  1913,  8  4551), 
which  proridee  that  no  governmrat  landa  acquir- 1 


ed  as  homesteads  shall  in  any  event  bectme  li- 
able to  the  satisfaction  of  any  debt  or  contract 
prior  to  the  Issuance  of  the  patent  therefor; 
tbe  purpose  of  said  statute  being  the  protection 
of  the  entirmaD,  and  to  prevent  the  involuntary 
appropriation  of  the  land  to  the  satisfaction 
of  debts  ineomd  prior  to  the  issuance  of  the 
patent 

[Ed.  Note.— For  other  cases,  seoJ^ubUc  Lauds, 
Cent  Dig.  SS  364-368;  bee.  Dig.  «9l36.] 

2.  Appeal  and  Ebbob  •=^778(4— FAiLtTBE  to 
File  Bbief— AifTiBUANac. 

Where  a  separate  appeal  from  a  final  de- 
cree  has  been  entered  by  one  of  the  defendants, 
but  no  brief  has  been  filed  on  the  part  of  such 
appellant,  the  decree  appealed  from  may  be  af- 
mroed  as  to  such  appeUant 

[EA.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ff  8104,  8109;  Dtc  Dig.  «» 
773(4).] 

Appeal  from  Circuit  Court,  Calhoun  Coun- 
ty ;  D.  J.  J<Mies,  Judge. 

Suit  by  J.  K.  Wbitttnt  against  the  Betts 
Naval  ^res  Company,  a  corporation,  and 
others.  Ftom  decree  tot  complainant,  de- 
fendants an)eal.  Affirmed. 

J.  M.  Calhoun,  of  Marlanna,  and  Milton 
Pledger,  of  Klsidmmee,  for  appellants.  Paul 
Carter  and  B.  L,  8ol«U(Hi,  both  of  Marlanna, 
for  appellee. 

SHACKLEFOBD,  J.  J.  K.  Whitton  filed 
his  bill  In  chancery  against  Willie  E.  Warren 
and  Laura  Warren,  his  wife,  for  the  enforce- 
ment of  a  mortgage  lien.  Service  by  publica- 
tion was  obtained  upon  the  defendants,  and 
a  decree  pro  confesso  was  entered  against 
Willie  E.  Warren  for  failure  to  appear,  plead, 
answer,  or  demur  to  the  bill  of  complaint,  as 
required  by  law.  Laura  Warren  filed  her 
answer  to  the  bill,  and  by  order  of  court  the 
Betts  Naval  Stores  Company,  a  conwration, 
was  permitted  to  Intervene  and  file  a  cross- 
bUl  against  the  c(»nplalnaut  and  the  two 
defendants  In  the  original  suit  The  com- 
plainant filed  his  answer  to  eruA  cross-bill,  to 
which  the  cross-complainant  filed  exceptions, 
one  of  which  was  sustained,  and  the  others 
overruled,  whereupon  the  cross-complainant 
filed  its  replication  to  such  answer.  Tbe 
cause  was  referred  to  a  special  master,  to 
take  and  report  the  testimony  therein.  On 
the  15th  day  of  February,  1916,  tbe  cause 
came  on  for  a  final  bearing  upon  the  plead- 
ings and  the  testimony  taken  before  the 
special  master,  and  a  final  decree  was  r^er- 
ed  In  favor  of  the  complainant  and  against 
tbe  defendant  and  the  mortgaged  premises 
ordered  sold  by  the  special  maater.  It  was 
further  ordered,  adjudged,  and  decreed  that 
as  between  the  cross-complainant  and  the 
original  complainant  the  equities  were  with 
the  original  complainant,  and  his  mortgage 
was  held  to  be  prior  and  superior  to  the 
mortgage  of  the  cross-complainant.  From 
such  final  decree  the  crosa-complalnant  has 
entered  Its  appeal  to  this  court  and  has  a»- 
1  signed  several  errors,  all  of  whlc^  we  have 
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coDBldered,  and  are  ot  tbe  opinion  that  Uie 
only  assignment  which  merits  treatment  Is 
the  fifth,  whlcli  is  as  follows: 

"(S)  nie  court  erred  in  allow ing  to  the  oom- 
plainant,  J.  K.  Whitton,tiiOM  items  charged  by 
tbe  complainant,  J.  K.  Whitton,  to  the  defend- 
ant W.  EX  Warren  before  the  date  of  the  Issaing 
of  the  patent  to  the  land  in  qnertion  from  the 
United  States  government.** 

The  cross-compUilnant  relies  upon  section 
2296  of  the  United  States  Berlsed  Statutes 
(C.  S.  Gomp.  St.  1»1S.  S  45SD,  which  Is  as 
follows: 

"No  lands  acquired  under  the  provisions  of 
this  cbftpter  shall  in  any  event  become  liaMe  to 
tbe  satisfaction  of  any  debt  contracted  prior 
to  tbe  issuing  of  tbe  patent  therefor." 

The  evidence  adduced  clearly  establishes 
that  commutation  final  certificate  had  issued 
to  Willie  £}.  Warren  nptn  his  homestead  en- 
try for  the  lands  described  in  the  mortgage 
executed  by  Warren  and  his  wife  to  Whitton, 
and  that  sucl>  jooitgage  was  executed  subse- 
quent to  the  date  of  su<A  final  certificate, 
but  prior  to  tbe  iasuiog  of  the  gonmment 
patent  to  the  homestead  lands. 

[1]  We  have  never  had  occasion  to  pass 
directly  upon  this  point,  though  there  Is  a 
strong  IntlmatiMi  of  our  views  In  Walker  v- 
Johnson,  53  Fla.  1076,  text  1077,  43  South. 
771,  wherein  we  said: 

"Ordinarily  tbe  fall  beneficial  Interest  and 
ownership  vests  in  the  homesteader  upon  recapt 
for  final  entry,  and  nothing  rmaina  of  a  per- 
fect title  but  tbe  mere  routine  act  of  sigmng  tbe 
patent,  wblcb  owing  to  congestion  or  other  con- 
ditions in  Washington  usuaily  requires  many 
months  and  sometimes  years." 

In  Smart  v.  Kennedy,  123  Ala.  627,  26 
South.  196,  it  was  held  as  follows: 

"A  mortgage  given  upon  government  land 
whidi  bad  been  enterad  as  a  homestead,  and  for 
which  tbe  mtryman  had  made  final  tnm>f  and 
received  a  certiBcate,  but  before  diere  was  an 
issuance  of  tbe  patent,  ia  valid,  notwithstanding 
sectioo  2206  of  the  Revised  Statutes  of  tbe  Unit- 
ed States,  wbidi  provides  that  no  government 
lands  acquired  as  homesteads  shall  in  any  event 
l>ecome  liable  to  the  satisfaction  of  any  debt  or 
contract  prior  to  tbe  issuance  of  tbe  patent 
tberefor;  the  purpose  of  said  statute  being  tbe 
protection  of  the  entryman,  and  to  iwevent  tbe 
involuntary  appropriation  <»  the  land  to  the  sat- 
isfaction of  debts  incurred  prior  to  tbe  Issuance 
of  the  patent" 

We  think  that  this  Is  a  correct  statement 
of  the  law.  See  tbe  authorities  cited  in  the 
<^inlon,  and  also  those  dted  upon  page  308 
of  6  Federal  Statutes  Annotated. 

[2]  We  call  attentlcm  to  tbe  fact  that  Leura 
Warren  also  entered  her  appeal  from  the  final 
decree,  but  has  filed  no  brief  in  this  court, 
and  her  appeal  may  be  considered  abandcmed. 
See  WaU  v.  Shelley,  36  Fla.  857,  18  Sooth. 
8S6. 

Tbe  decree  must  be  affirmed. 

TATIjOB,  a  and  OOCSSSSLL  and  EI> 
LIS,  3J^  concur. 

WHITFIELD,  J.,  absent  accotmt  of  111* 
ness. 


HABYBYt.  hatbsl 
(Suprons  Court  of  Florida.    March  8»  ISIft) 

(SyUabua  bv  th«  Court.) 

1.  Specitio  Pebfokuaivcx  <©=32»(2>  —  CoR- 
TBACTS  Bnfobcbablb— Sale  of  Land. 

Specific  performance  may  be  decreed 
against  a  cramtiooal  vendor  who  accounts  to 
the  vendee  for  the  rents  of  a  city  lot,  the  ven* 
dor's  letters  showing  the  contract  in  detail,  ex- 
cept as  to  the  identity  of  tbe  lot,  and  the  t^unt 
being  advised  by  the  vendor  <n  the  danga  of 
ownership. 

[Ed.  Note.— For  other  eases,  see  Spedflc  Per^ 
formance,  Cmt.  Dig.  II TL-78,  75-82;  De&  Dig. 

2.  Specific  Pebfobmance  4s>106C3)— Laches 
—Land  Sals  Contbact. 

Tbe  lujt  for  specific  performanoe  was 
brought  with  reasonable  promptness. 

[Ed.  Note.— E^HT  other  cssss,  see  Spedflc  Pei^ 
fomiuu».  Cent.  Dig.  H  827-841 ;  Dec  Dig.  ^ 

3.  Appeax,  abtd  Ebbob  «s»747^)— Pbbsenta- 

TION  fob  BBTIBW— ASSIQHHENT  OF  CBOSB- 

Bbbobb. 

In  the  absmce  of  tiia  assignment  ot  cross- 
errors,  an  appose  may  not  be  heard  to  com- 
plain. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  OenL  IMg.  1 8063 ;  Dec.  Dig.  «S974709.] 

Appeal  fnnn  Circuit  Court.  BscamUa  Coun- 
ty ;  J.  Emm^  Wolfe,  Judge. 

Suit  by  Sarah  Ann  Hayes  against  GtKliie 
Harvev,  individually  and  as  administratrix 
of  the  estate  of  W.  H,  Harvey,  deceased. 
From  decree  for  complainant,  defradant  ap- 
peals. Affirmed. 

Watson  &  Pasco,  of  Pensacola,  for  appel- 
lant. R,  P.  Reese  and  B.  D.  Besgs,  both  of 
Pensacola,  for  appellee^ 

COCKRELL,  J.  This  is  an  appeal  fnun  a 
decree  awarding  spedflc  performance  of  a 
contract  to  ccmvey  a  lot  In  the  city  ot  Pensa- 
cola and  other  relief. 

It  is  argued  by  the  appellant  that  there 
was  insufficient  sbowtog  of  a  change  <Kf  pos- 
session to  avoid  the  statute  of  frauds. 

Omitting  wholly  the  testimony  of  the  ap 
pellee,  an  Incompetent  witness  by  reason  of 
the  death  of  W.  H.  Uervey,  the  evidence 
shows  without  contradiction  that  Harvey  In 
his  lifetime  leased  the  property  for  Sarah 
to  a  tenant,  whom  he  told  that  Sarah  was  the 
owner,  and  he  was  <mly  the  ag^t.  Aasomlng 
that  this  statement  would  not  in  and  of  it- 
self be  a  sufficiently  notcnloas  change  of  pos- 
session, there  are  num^ous  lett^  written 
by  Harvey  in  which  he  refers  to  ttie  con- 
tract ot  sale,  with  every  elemait  menticmed 
as  to  terms  of  paym^t,  calling  the  property 
"your  house,"  and  speaking  of  the  rentals 
he  had  collected  from  It  for  her.  The  only 
occasion  for  going  outside  these  writings  was 
to  show  with  certainty  what  was  meant  by 
"your  house,"  "the  place,"  and  as  to  this  tbe 
oral  proof  was  manifest.  Any  possible  am- 
biguity in  the  ccn^act  was  positlvdy  remor- 
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ed  by  the  parties  themadTW,  and  the  teeti- 
mony  of  the  tenant  pot  In  actual  poeseestMi 
1^  Uie  owner  of  the  lecal  ttUe  that  the  real 
ownerab^  was  In  the  oondltiional  Teodee 
aiionld  not  be  hcOd  Tl<datlTO  ot  the  atatnte  of 
frauds. 

[1,2]  The  8Dlt  was  brongbt  with  reasm- 
^le  pzomptneas.  Tfawe  is  sane  doabt  as  to 
when  the  conditlODal  vendee  was  entitled  to 
qwdflc  perttwmance ;  the  paTmoits  being 
made  spasmodically,  either  directly  from 
the  vendee  to  the  Tendor,  <v  In  the  way  of 
rents  collected  by  the  latter.  Hie  Tendee  Is 
apparoitly  an  nnletterad  negro  woman,  who 
much  of  the  time  was  oat  of  the  state.  De- 
mand was  made  upon  Harvey  for  a  deed  <uly 
a  week  before  his  death,  bnt  he  put  her  off 
npim  the  plea  of  his  physical  C(Hiditt<m,  and 
suit  was  brought  with  reasonable  promptneas 
against  his  administratrix  after  his  death. 

II]  Appellee  complains  of  an  allowance  to 
the  administratrix,  but  she  has  not  assigned 
cnws-errors  as  required  by  the  rale,  and 
therefore  may  not  be  heard.  Bforgan  t. 
Jones,  52  Fla.  S43.  42  South.  242. 

The  decree  Is  affirmed. 

TATLOB,  O.  J.,  and  SHACKL&FOBD  and 
BLLIS,  JJ.,  ooncnr. 

vraETFIBU},  3^  absent  on  aocoont  of 
sickness. 


AUZ/FUAN  V.  ATtiANTIO  OOAST  I/INB 

H.  CO. 

iSapreme  Oonrt  of  Florida.    Mardi  1,  1016.) 

(SvOahus  by  l&«  Oovrt.) 
X,  Cabstkib  4b»78  —  Oasbiaos  or  Goons  — 

CUSTODT  AMD  CommOI^BlGHT  OF  AOTION. 
In  an  action  against  a  common  carrier, 
whereby  it  is  sought  to  recover  damages  for  the 
loss  ot  perishable  goods  intrusted  to  such  car- 
rier for  shipment,  alleged  to  have  been  occasion- 
ed through  the  negligent  handling  of  and  aorea- 
sonable  delay  by  the  carrier  in  transporting 
such  goods,  the  declaration  is  not  demurrable 
for  failing  to  allege  that  the  plaintiff  was  the 
owner  of  the  goods.  The  consignor  has  the  im> 

SUed  right  to  bring  such  action  by  reason  of  bis 
elivery  of  the  goods  by  him  to  the  carrier  and 
Its  receipt  of  them  for  carriage,  eapcclaUy  when 
it  is  made  to  appear  from  the  allegations  of  the 
declaration  that  the  consignee  was  to  receire 
and  sell  the  goods  for  the  plaintiff  as  the  con- 
signor. 

lEd.  Note.— ror  other  cases,  see  Carriers, 
Cent  Dig.  H  256-271,  363;  Dec.  Dig,  «ft=>78.] 

2..NSOUQKN0B  ^111(1)— AOnOHS—PlXAD- 
INO. 

In  actions  at  law  where  the  negligence  of 
the  defendant  is  the  basts  of  recovery,  it  is  not 
neoessary  for  the  declaration  to  set  out  the 
facts  constituting  such  negligence,  but  an  alle- 
gation of  snffici^t  acts,  causing  injury  to  the 
plaintiff,  coupled  with  an  alleKation  that  such 
acts  were  negligently  done,  will  be  sufficient. 

[Ed.  Note.—I'or  other  cases,  see  Negligence, 
Cent  Dig.  9S  182,  184;  Dec.  Dig.  •=>lll(l).r 


3.  Cabbibrs  «=9l31  —  Oabbiaoi  ov  Goods  — 

OUSTODT  AND  COHTBOX.. 

In  an  action  by  a  shipper  to  reoorer  for 
loss  of  goods  under  Interstate  Commeroe  Act 
Feb.  4,  1887.  c.  104.  «  20.  24  Stat  386  (U.  a 
Oomp.  St  lOOl,  p.  3168),  as  amended  Inr  Act 
June  20, 1906,  c  3681,  J  7,  pars.  11, 12.  84  Stat 
583  (U.  S.  Oomp.  St  Supp.  1911,  p.  1307),  re- 
quiring any  haterstate  carrier  to  issue  a  bis  of 
lading,  and  making  It  and  any  other  csrrier  to 
which  it  may  be  delivered  liable  "to  the  lawful 
holder  thereof  for  any  loss,  the  holding  of  the 
IhU  of  lading'  is  not  a  prerequisite  to  such  ri^t 
of  action;  but  the  statute  eztrads  its  remedy 
directly  against  the  carrier  to  whom  goods  are 
delivered  for  shipment  in  behalf  of  such  shipper, 
or  one  who  has  succeeded  to  his  rights.  The 
declaration  is  not  subject  to  demurrer  for  fail- 
ing to  allege  that  a  receipt  or  bill  of  lading  was 
issued  for  the  goods,  and  that  the  plaintiff  was 
the  lawful  holder  of  such  bill  of  lading. 

[Bd.  Note.— For  other  cases,  see  Oarriet^ 
Cent  Dig.  M  568-677,  688;  Dee.  Dig.  «=»18L] 

Brror  to  Circuit  Ooart,  Osoecda  County; 
Jas.  W.  Fbrkins,  Judge; 

Action  by  &,  B.  Aultman  against  the  Atlan- 
tic Coast  line  Ballroad  Cwnpony.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Re- 
versed. 

Johnston  ft  Garrett,  of  Kisslmmee,  for 
plaintiff  in  error.  Landls  &  Fish,  of  De  Land, 

for  defendant  in  error. 

SHAOKLBFOBiD,  J.  S.  B.  Aultman  insti- 
tuted an  action  at  law  against  the  Atlantic 
Coast  Line  Ballroad  Company,  a  corporation, 
whereby  he  sought  to  recover  damages  for 
unreasonable  delay  In  transporting  three  sep- 
arate shipments  of  celery  delivered  by  the 
plaintiff  to  the  defendant  corporation  at  Kis- 
slmmee City,  Fla.,  a  station  on  the  defend- 
ant's railroad,  for  shipm^t  and  delivery  to 
certain  named  consignees  In  the  city  of  Bal- 
timore, Md.,  and  New  York  City,  alleged  to 
have  been  occasioned  by  the  defendant  and 
also  for  the  Improper  and  negligent  handling 
of  such  Bhipmrats  through  lack  of  refrigera- 
tion. The  amended  declaration  contains 
three  counts,  each  relating  to  a  separate  ship- 
ment, and  being  of  similar  character  In  the 
allegations.  The  defendant  Interposed  a  de- 
murrer to  "each  and  every  count  severally" 
of  the  amended  declaration,  wbldi  demurrer 
was  sustained  by  the  court,  and,  the  plaintiff 
declining  to  plead  farther,  final  Judgment 
was  rendered  against  the  plaintiff,  which 
Judgment  Is  brtfugbt  here  for  review. 

Tile  declaration  covers  over  seven  typewrit- 
ten pages,  and  the  d^nunw  is  almost  as 
lengthy.  We  shall  not  copy  either  the  decla- 
ratloct  or  the  grounds  of  the  demurrer,  but 
shall  refer  to  such  portions  of  each  as  may 
seem  advisable  for  a  proper  disposition  of  the 
case.  The  declaration  Is  by  no  means  a  mod- 
el, and  could  be  much  improved  by  conden- 
sation, and  could  be  made  more  certain,  clear, 
direct,  and  positive  In  its  allegations,  as  we 
said  was  true  of  the  declaration  in  the  case 
of  Seaboard  Air  lAne  Ballway  v,  B^tz,  60 
Fla.  420. 54  South.  18.  After  alleging  the  de- 
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livery  by  the  plaintiff  to  the  defendant  at 
Klsslmmee  City,  a  station  on  defendant's  rail- 
road, of  350  crates  of  celery,  perishable  goods, 
In  good  order  tor  tranES>ortatlon  by  the  de- 
fendant to  the  dty  of  Baltimore,  and  there  to 
be  delivered  to  W.  B.  Jones  &  Co.,  the  as- 
signee, the  first  coont  of  the  declarati<ni  pro- 
ceeds to  allege  as  follows: 

"Said  conmgnee  had  theKtofore  agreed  to  han- 
dle for  plaintiff  the  said  goods,  provided  they 
should  be  delivered,  in  good  order  and  condition, 
at  Baltimore  aforesaioL  and  to  sell  same  for 
plaintiff  tor  the  som  of  $875  thereft»-,  as  well 
as  the  freight  charges  thereon.  But  defendant 
and  its  connecting  carriers  did  not  carry  the 
said  goods  with  proper  speed  and  care,  and  with 
proper  refrigeration  and  attention  to  the  said 
city  ot  Baltunore,  but,  on  the  contrary  thereof, 
transported  the  same  with  such  great  and  nn- 
reasonable  delay,  and  such  improper  attention 
and  care,  and  sucik  negligence  of  dispatch  and 
refrigeration  that,  becaose  of  such  great  and 
unreasonable  delay,  and  snch  improper  atten- 
ti(Hi  and  care,  and  such  negligence  of  dispatch 
and  refrigeraaon  on  the  part  of  the  defendant 
and  its  connecting  carders,  the  said  goods  be- 
came and  were  a  total  loss,  and  because  of  such 
great  and  nnreasonable  dday,  and  snch  improp- 
er attention  and  care,  and  such  negligence  of 
dispatch  and  refrigeration,  said  goods  were  re- 
fused by  the  consignee,  on  the  ground  that  they 
were  wholly  decayed  and  valueless,  and  unfit 
for  use  and  sale,  and,  because  of  such  great  and 
unreasonable  delay,  and  such  improper  atten- 
tion and  care,  and  such  negligence  of  dispatch 
and  refrigeration,  said  goods  became  and  were 
a  total  loss  to  the  plaindfl  in  the  sum  of  $S75. 
And  the  said  defendant,  and  its  connecting  car- 
riers, well  knew  that  the  said  celery  was  per- 
ishable, and  was  liable  to  damage  and  destruc- 
tion if  not  carried  to  its  destination  with  prop* 
er  speed  and  care,  and  with  proper  refrigeration 
and  attention,  and  delivered  to  the  consignee 
with  proper  speed  and  care  and  with  proper  re- 
frigeration and  attention.  Yet  the  said  defend- 
ant, not  regarding  its  duty  in  the  premises,  did 
transport  the  said  g;ood8  with  great  and  unrea- 
sonable delay  and  with  improper  and  insufficient 
attention  and  care  and  with  negligence  of  dis- 
patch and  refrigeration,  whereby  the  damage 
aforesaid  resulted.  And  the  said  defendant  has 
heretofore  received  from  the  plaintiff  the  re- 
ward demanded  by  it  for  the  services  wliich  it 
undertook  and  agreed  to  perform,  and  the  duties 
which  it  assumed  toward  this  plaintiff.  Yet  it 
wholly  failed  and  neglected  to  perform  the  said 
service  and  the  said  duties.  Wherefore  plaintiff 
claims  damages  in  the  amount  of  $2,000." 

[1,2]  We  think  that  the  declaraticm  suffi- 
ciently alleges  the  ownersliip  by  the  plaintiff 
of  the  property  In  question  as  to  give  him 
tiie  right  to  maintain  this  action.  See  Atlan- 
tic Coast  Line  R,  Co.  v.  Partridge,  58  Fla. 
1S3,  BO  South.  634.  and  authorities  there  cit- 
ed. Also  see  3  Ency.  of  PI.  &  Pr.  825  et  seg., 
and  authorities  cited  in  the  notes.  We  are 
also  of  the  opinion  that  the  allegation  of  the 
acta  of  the  defendant  causing  the  injury  to 
the  plaintiff  is  sufficient  to  withstand  the  at- 
tack made  by  the  demurrer  upon  that  ground. 
See  Seaboard  Air  Line  v.  Bentz,  supra.  The 
declaration  alleges  the  date  the  celery  was 
delivered  to  the  defendant  for  shipment,  and 
we  do  not  think  the  failure  to  allege  the  date 
when  the  sh^ment  reached  its  destination  Is 
fatal,  since  snch  information  is  peculiarly 
within  the  knowledge  ctf  the  defendant,  or 


easily  obtainable  by  It  We  woold  add  that 

there  could  be  no  possible  objection  to  the 
declaration  stating  when  the  shiiHnent  did, 
aa  a  matter  of  fact,  reach  the  point  of  des- 
tinatl<Hi,  if  the  plaintiff  has  sudi  information, 
and  it  might  be  well  to  do  sa 

[S]  The  iriiaintlff  admits  in  his  brief  that 
the  action  was  brought  under  what  is  popu- 
larly known  as  the  "Carmack  Amendment," 
the  same  being  sectitm  20,  as  amended  by  the 
act  of  June  29,  1906  (34  U.  S.  Statutes  at 
Large,  584).  We  bad  occasion  to  copy  that 
portion  of  section  20  which  is  material  here 
In  Fomel  v.  Florida  East  Coast  Ry.  Co.,  05 
Fla.  1^  61  eonth.  194,  but,  as  a  mattw  of 
tamTenienoe,  we  copy  it  again  here: 

"That  any  common  carrier,  railroad  or  trans* 
portation  company  receiving  property  for  trans- 
portation from  a  point  in  one  state  to  a  point  in 
another  state  shall  issue  a  recdpt  or  biu  of  lad- 
ing therefor  and  shall  be  liable  to  the  lawful 
holder  thereof  for  any  loss,  damage,  or  injury  to 
such  property  caused  by  it  or  by  any  common 
carrier,  railroad  or  transportation  company  to 
which  such  property  may  be  delivered,  or  over 
whose  line  or  lines  such  property  may  pass,  and 
no  contract,  receipt,  rule  or  regulation  shall  ex- 
empt such  common  carrier,  railroad,  or  trans- 
portation company  from  the  liability  hereby  im- 
posed ;  provided,  that  nothing  in  this  section 
shall  deprive  any  holder  of  such  receipt  or  bill 
of  lading  of  any  remedy  or  right  of  action  which 
he  has  under  existing  law. 

"That  the  common  carrier,  railroad  or  trans- 
portation company  issuing  sudi  receipt  or  bill 
of  lading  shall  be  entitled  to  recover  from  the 
common  carrier,  railroad  or  transportation  com' 
pany  on  whose  lines  the  loss,  damage  or  injury 
ahaU  have  been  sustained,  the  amount  of  such 
loss,  damage  or  injury,  as  it  may  be  required 
to  pay  to  the  owners  of  such  property,  aa  may 
be  evidenced  by  any  receipt,  judgment,  or  tran- 
script thereof.'' 

It  is  contended  by  the  defendant,  in  sup- 
port of  certain  grounds  of  Its  demurrer,  that 
the  declaration  is  defective  for  its  failure  to 
allege  or  show  that  a  receipt  or  bill  of  lading 
was  ever  Issued  for  the  shipment  in  question, 
and  that  the  plaintiff  was  the  lawful  holder 
of  snch  bill  of  lading.  We  do  not  tliiiik  that 
this  contention  is  sound.  See  the  reasoning 
in  BowdiMi  V.  Philadelphia,  B.  &  W.  R.  Co. 
(Del.  Super.)  91  Atl.  209,  which  is  squarely 
in  point  We  would  also  refer  to  Pecos  &  N. 
T.  Ry.  Oo.  y.  Meyer  (Tex.  OIt.  App.)  156  a 
W.  309. 

There  Is  an  averment  that  the  common  car^ 
rler  received  and  accepted  the  freight  to  be 
carried  with  proper  refrlgeratlcm.  We  think 
this  tantamount  to  an  all^tlon  that  the  car- 
rier contracted  for  the  usual  and  ordinary 
refrigeration  accorded  that  particular  kind 
of  freight. 

No  further  discussion  seems  to  be  neces- 
sary. The  judgment  must  be  reversed,  with 
directions  to  overrule  the  demurrer  to  the 
amended  declaration. 

Judgment  reversed. 

TAYLOR,  0.  J.,  and  COCKRELT^  and  KTj- 
US,  JJ.,  concur. 

WHITFIELD,  J.,  absoot  on  account  of  Ul- 
nesa. 
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GEORGIA  BOMB  INS.  Ca  r.  HOSKIN8. 
(Supreme  Court  of  Elorida.    March  1,  1910.) 

(St/Ualua  by  tke  OourtJ 

X.  OoNSTTruTiONAL   Law   «=>89n),   210  — 
Equal  PBOTScnon  or  Liaw»— ubeqxt  of 

COKTBACT. 

All  parties  Htieant  who  are  aid  Jaris.  in- 
dudiog  insurance  companies  and  peraons  harine 
property  ioaured,  as  well  as  others,  in  the  eyes 
of  tne  law.  before  the  conrt,  stand  upon  an  eqaal 
footing,  entitled  to  equal  lights  ana  protection, 
and  mme  to  epedal  privileges.  All  partiea  are 
free  to  make  whatever  contracts  they  please, 
8o  long  as  no  fraud  or  deception  is  practiced 
and  the  contract  is  legal  in  all  respects. 

[Ed.  Note.— For  other  cases,  see  Conatitutional 
I^w,  Cent  Dig.  SS  167,  679,  680;  Dec.  Dig. 
^^(D.  210.] 

2.  iRfrDBAROS  «B»616— VOBRirUltB  —  BBUOH 

OW  CSONDITIONS. 

Where  a  party  voluntarily  accepts  a  fire 
insurance  policy  from  an  insurance  company,  no 
fraud  or  deception  being  practiced,  in  an  BCti<m 
brought  upon  snch  policy  the  Insnrance  company 
may  base  its  defense  to  each  action  upon  the 
failure  of  the  insured  to  comply  with  any  of  the 

EroTisions  of  such  policy,  provided  the  same  are 
LwfuL 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  1680.  1S32-1634;  Dec.  Dig.  ^ 
61S.] 

8.  IKSUBANOE    «=a330(l)    —    EVtBTEITUBB  — 

Breach  of  Conditions. 

Where  a  person  volantarUy  accepts  a  fire 
Insurance  policy  from  an  Innurance  company, 
no  fraud  or  deception  being  practiced,  contain- 
ing the  following  provision:  *^iia  mtire  policy, 
umesa  otherwise  provided  by  agreement  and  in- 
dorsed hereon  or  added  hereto,  shall  be  void 

*  *  *  If  the  subject  ot  insnrance  be  personal 
property  and  be  or  become  incumbered  by  a 
chattel  mortgage"— when  there  la  no  element  of 
waiver  or  estoppel  arising  from  knowledge  of  the 
company  or  its  agent,  the  execution  of  a  chattel 
mortgage  upon  the  prtmerty  insured  renders  the 
policy  void  and  constitutes  a  good  defense  to 
an  action  brought  thereon.  The  insured  is 
bound  by  the  terms  of  the  policy  which  he  ac- 
cepts, and  the  fact  thAt  no  inquiries  were  made 
by  the  company  or  its  agent  and  no  r^resenta- 
tions  were  made  by  the  insured  in  a  written  ap- 
plication or  otherwise,  cannot  strike  out  such 

Erovision  in  the  policy.  Likewise  the  incumber- 
ig  of  the  insured  property  by  the  execution  of 

•  chattel  mortgage  thereon  subsequent  to  the 
issuance  of  an  Insurance  policy  constitutes  a 
good  defense  to  an  action  brought  thereon. 

[Ed.  Note.— For  other  coses,  see  Insurance, 
Cent  Dig.  S8  820.  880;  Dec.  Dig.  «»330(1).] 

4.  Chattel  Mobtoaoes  «=>41  —  Iksubancb 
«=»330(2)— FoBrETTUM  of  Policy- Rkquj- 

aiTES  OF  MOBTQAOB. 

No  particular  form  of  words  is  necessary 
to  constitute  a  chattel  mortgage.  If,  without  re- 
gard to  form,  the  iastrument  is  In  legal  effect 
a.  chattel  mortgage,  it  will  void  a  fire  insurance 
policy  whidi  contains  a  provi8i<m  to  the  effect 
that,  if  the  Insured  personal  property  is  or  be- 
comes incumbered  a  chattel  mortgage,  the 
policy  shall  be  void. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  {84:  Dee.  Dk.  «=»41;  In- 
surance, Cent  Dig.  SS  881-^,  KPT,  830;  De& 
Dig.  <^=»330(2).l 

6.  Chattel  Mobtqaoes  €=»40  —  Natubk  or 
Instbument — Question  of  Law  ob  Fact. 
As  to  whether  or  not  a  written  Instrument 
Is  in  legal  effect  a  chattel  mortgage  is  a  ques- 


tion of  law  to  be  determined  by  the  court,  and 
it  is  error  to  submit  such  question  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Gent  Dig.  |  46;  Dee.  Dig.  «=940.] 

6.  Etidencb  «»i61(l)-FAK0i.  Btidbncb  Af- 
fecting Wbitings— Consteuction  of  Con- 
thact. 

Where  a  written  instrument  has  been  In* 
troduced  in  «Tidence,  it  is  error  to  admit  the 
testimony  of  one  of  the  parties  who  executed 
such  instrument  as  to  what  he  and  the  other 
party  who  executed  the  same  Intended  thereby, 
especially  when  this  court  has  construed  an  in- 
strument practically  identical  with  the  instru- 
ment introduced  in  evidence  and  announced  its 
character  and  legal  effect 

[Eld.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig,  S  2129;  Dec  Dig.  «S=>461(1).1 

Error  to  Circuit  Conrt,  Jackson  County; 
D.  J.  Jones,  Judge. 

Action  by  W.  H.  HosUns  against  the 
Georgia  Home  Insurance  Company,  Judg- 
ment for  plaintiff,  and  defendant  brings 
error.  Reversed. 

Wm.  B.  Farley,  of  Marlanna,  for  plaintiff 
In  error.  John  H.  Carter  and  Will  H.  Price, 
both  of  Marlanna,  for  defendant  In  error. 

SHACKLEFORD,  J.  On  the  7th  day  of 
Mardi,  1910,  W.  H.  Hoskina  Instituted  an 
a(^lon  at  law  against  the  Georgia  Home  In- 
surance Company,  a  corporation,  upon  a  fire 
insurance  pidicy.  The  declaration  substan- 
tially fcdlows  tt»  statutory  f<Hiu  in  sncn 
cases;  a  copy  of  the  policy  being  attached 
thereto.  The  policy  is  dated  the  5th  day 
of  August,  1009,  to  cover  tor  one  year  the 
hooaehold  and  kitchen  furniture  of  W.  H. 
Hosklns  to  the  amount  of  $S00,  which  prop- 
erty is  alleged  to  have  been  destroyed  by 

fire  on  the  day  of  October,  1900.  On 

the  2d  day  of  May,  lel(^  the  defendant  filed 
the  following  pleas: 

"(1)  That  the  alleged  contract  sued  upon  call- 
ed a  policy  contains  a  i^tyvislon  and  stipulation 
in  substance  and  to  the  effect  as  follows:  This 
entire  policy,  unless  otherwise  provided  for  by 
an  agreement  indorsed  thereon  or  added  there- 
to, shall  be  void  if  the  sut>je<^  of  insurance  be 
personal  property  and  be  or  become  incumbered 
by  a  chattd  mortgage.  And  defendant  further 
avers  that  the  subject  of  Insurance  covered  by 
said  policy  was  personal  property,  and  there 
never  was  any  agreement  indorsed  thereon  or 
added  to  said  pou<7  permitting  or  otherwise 
providing  the  aaid  property  had  been  or  might 
become  incumbered  by  a  diattel  mortgage,  but 
that  in  violation  ot  said  stipulation  and  provi- 
sion the  said  plaintiff  had  incumbered  said  prop- 
erty tqr  executing  a  chattel  mortgage  on  same  to 
H.  V.  Maund,  dated  the  1st  day  of  February, 
1900,  and  another  chattel  morteage  to  H.  V. 
Maund,  executed  October  16,  1900,  and  that  said 
first  chattel  mortgage  was  in  full  force,  not  paid, 
satisfied,  or  canceled  at  the  time  of  the  execu- 
tion by  defendant  of  the  pohcy  sued  upon  and 
at  the  time  of  said  alleged  loss  of  the  property 
by  fire  as  in  the  declaration  alleged,  and  that 
the  second  of  said  mortgages  was  executed  after 
the  time  of  the  execution  of  the  policy  sued  on, 
and  was  in  full  force,  not  paid,  satisfied,  or  can- 
celed at  the  time  of  said  alleged  loss  of  the  prop- 
erty by  fire  ss  in  the  declaration  alleged. 

"(2)  And  for  second  plea  defendant  says  that 
the  alleged  contract  sued  upon  called  a  pc4icy 
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contains  a  proviiioii  and  itipnlation  in  subataiice 
and  to  tlie  effect  as  follows:  This  entire  policy, 
unleas  otherwise  provided  for  bj  agreement  in- 
dorsed tbereon  or  added  thereto,  shall  be  void, 
if  the  subject  of  insurance  be  personal  property 
and  be  or  become  incumbered  by  a  chattel  mort- 
Ifage.  And  defendant  further  avers  that  the  sub- 
ject of  insurance  covered  by  said  policy  was  per- 
sonal property,  and  that  there  never  was  any 
agreement  indorsed  thereon  or  added  to  said 
policy  iierniitting  or  otherwise  providing  the 
said  property  had  been  or  might  become  incum- 
bered by  a  chattel  mortgage,  but  that  in  viola- 
tion of  said  stipulation  and  provision,  after  the 
issuance  of  said  doUcy  and  its  delivery  and  ac- 
ceptance, the  said  piaintifl  did  mortgage  the 
property  the  subject  of  the  said  insurance  to 
006  H.  V.  Maund  by  executing  to  said  U.  V. 
Maond  a  chattel  mortgage  upon  said  proiierty 
dated  October  16,  1909,  for  $102.60,  due  Oc- 
tober 1,  1910,  which  incumbrance  and  mortgage 
was  in  full  force,  not  paid,  satisfied,  or  canceled 
at  the  time  of  the  said  alleged  loss  of  the  prop- 
erty by  lire  as  in  the  declaration  is  alleged. 

"(3)  And  for  the  third  plea  the  def^dant 
says:  Hat,  contrary  to  the  stipulations  and 
conditions  o£  the  ptdicr  of  insorance  sued  upon, 
the  plaintiff  had  on  Uie  1st  day  of  February, 
1909,  incumbered  the  said  property  described  in 
said  policy  of  insurance  with  a  diattel  mortgage 
executed  Of  idaintiff  to  one  H.  V,  Bfaond,  and 
after  the  ^ecution  and  deliven  of  aald  policy 
tbb  piaintifl  farther  violated  ttte  said  stipula- 
tions and  provisions  of  said  policy  by  again  in- 
cumbering said  personal  property  so  Inwred  by 
another  diattel  mortnge  of  said  H.  V.  Mannd 
executed  on  the  16uli  du  of  October,  1900, 
which  mortgages  wwe  and  continued  In  fi^ce 
and  unpaid,  uncanceled,  and  ansatisfied  from 
their  execution  until  after  the  allied  loss  by 
tire  set  up  in  plaintiff's  declaration ;  and  of  said 
mortgages  defoidant  had  no  notice,  and  no  agree- 
ment permitting  or  otherwise  providing  for  snch 
incumbrance  of  such  property  was  ever  indorsed 
upon  said  poli<7,  nor  was  such  incumbrance  ever 
consented  to  or  acquiesced  in  by  the  defendant 

"(4)  And  for  a  fourth  plea  the  defendant  says: 
ThAt  at  the  time  said  policy  of  insurance  was 
executed  and  delivered  Uie  plaintiff  had  already 
incumbered  said  property  the  subject-matter  of 
the  insurance  by  a  chatttd  mortgage  of  which  the 
defendant  knew  nothing,  contrary  to  the  stipu- 
latlons  In  caid  policy  contained,  whidi  chattel 
mortgage  was  then  and  there  a  valid  existing 
Men  and  incumbrance  upon  the  personal  prop- 
erty described  in  said  policy  of  uisurance,  and 
was  not  consented  by  tiie  defendant  in  writing 
or  otherwise,  the  lien  and  diattel  mortgage  be- 
ing a  chattel  mortgage  to  one  H.  T.  Maund  np- 
on  all  the  personal  property  of  plaintiff,  indnd- 
ing  Ills  household  and  kitchen  furniture  of  every 
kind  and  character  in  Jadison  county,  Pla.,  and 
thereby  the  said  policy  became  void  and  of  none 
effect  under  the  atipnlations  of  said  policy  set 
Hp  in  plaintiff's  dedaration. 

"All  €t  which  matters  and  things  this  defend- 
ant ia  ready  to  Teri^  and  prove,  and  of  this  it 
put  itself  npon  tbe  counti7.'* 

A  r^llcatlon  was  flied  to  these  pleas, 
which  was  subsequently  withdrawn  by  tbe 
agreement  of  counsel,  and  the  following  rep- 
lications filed  on  the  21st  day  of  April,  1915: 

"Now  comes  the  piaintifl,  by  his  attorneys, 
and  with  the  consent  of  defendant,  by  its  attor- 
neys, withdraws  the  replication  heretofbre  filed 
to  defendant's  pleas  hwein,  and  for  rej^icatlon 
to  said  pleas,  says: 

*<a)  That  he  did  not  make  tiw  instruments 
mentioned  in  said  pleas,  nor  either  ot  Oimn. 

"(2)  That  he  never  executed  a  chattd  mort- 
gage upon  the  property  insured  either  before 
said  podicy  was  imoed  or  afterwarda 

"(3)  Hat  as  to  the  instruments  referred  to 
in  said  pleas  tbe  defendant  had  notice,  of  the  one 
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of  Febmaxy  1, 1909,  before  and  at  the  time  said 
policy  was  issued  and  delivered  by  defendant, 
and  afterwards  up  to  the  time  of  the  fire,  but 
neglected  to  declare  said  aaiicy  void  or  to  re- 
turn the  premium  recfuved  by  it  thereon,  and 
neglected  to  notU^  pUintiff  Uiat  the  giviiic  ot 
another  sucli  instnmmt  would  avoid  said  pol- 
icy. 

"Subject  to  the  foregmng  renlications,  plaintiff 
vAna  issoa  upcm  said  pleu  and  each  of  them." 

And  on  the  same  date  the  following  ad- 
ditional repUcatlmis  vers  filed: 

"The  plaintiff  for  additional  replications  to 
defendant's  pleas  says: 

"For  replication  to  the  second  plea,  that  tbe 
policy  sued  upon  was  issued  by  defendant  upon 
an  oral  application  by  plaintiff,  and  no  question 
was  asked  plaintiff  about  mortgages  or  incum- 
brances upon  the  property,  and  no  representa- 
tion was  made  by  plamtiff  r^tive  thereto,  and 
plaintiff  did  not  warrant  against  incumbrances 
or  chattel  mcMrtgages,  ani^  notwithstanding  this, 
defendant  issued  said  policy  and  deliv^vd  same 
to  plaintiff,  and  accepted  from  plaintiff  tlie  pre- 
mium thereon,  and  did  not  thereafter  ever  offer 
to  return  said  pruninm      cancel  said  policj. 

"Foe  replicatum  to  tbe  first,  third,  and  fonrtk 
pleas,  and  to  each  of  them,  the  policy  sued  on 
was  issued  by  defmdant  upon  the  verbal  ap- 
plicatiixi  of  plaintiff,  and  no  question  was  asked 
in  regard  to  chattel  mortgage  against  said 
property,  iwesent  or  future,  and  no  representa- 
tion was  made  by  plaintiff  that  said  property 
was  not  then,  or  would  not  in  future  be,  incum- 
bered by  mortgage,  and  no  warrant  to  that  ef- 
fect was  demanded  by  defendant  nor  made  bf 
plaintiff,  and  at  no  time  after  the  Issuance  and 
delivery  of  said  policy  to  plaintiff  and  the  ac- 
ceptance by  defendant  of  the  premium  thereon 
was  plaintiff  notified  that  an  incumbrance  of 
said  property  would  be  construed  as  a  forfeiture 
thereof  by  defendant,  and,  notwithstanding  this, 
defendant  accepted  and  retained  the  premimn  on 
said  policy,  and  did  not  offer  to  retam  same  nor 
to  cancel  the  policy." 

To  these  additional  replica tioos  the  follow- 
ing demurrer  was  Interposed : 

"Now  comes  the  defendant  by  its  attorney, 
and  demurs  to  the  additional  rMuications  of  tiie 

f)laintiff.  and  says  that  the  said  additlonid  rep- 
icatioQS  and  eadi  of  them  are  bad  in  substance, 
upon  the  following  grounds,  to  wit: 

"(1)  The  additifmaf  replication  to  defendant's 
second  plea  is  vague,  indefinite,  uncertain,  and 
unsuffident,  and  sets  up  matters  immaterial  to 
the  issue. 

"(2)  The  poUcy  itself  Is  the  best  evidence  of 
the  contract  of  insnranoe,  and  its  acceptance 
by  piaintifl  binds  him  to  its  terms,  stipulatioDS 
ana  warrantiee. 

"(3)  The  repltcati<m  to  the  second  plea  shows 
no  waiver  of  the  stipulation  of  the  policy  set  up 
in  the  second  plea. 

"(4)  IIm  additimal  repUcation  to  the  first, 
third,  and  fourth  pleas  is  TSgae,  indefinite,  un- 
certain, and  unsumcient,  and  sets  up  maitters 
immaterial  to  the  issuer 

"(5)  The  poUcy  itself  is  the  best  evidence  of 
the  contract  of  insurance,  and  Its  acceptance  by 
plaintiff  binds  plaintiff  to  Its  terms,  stipulations, 
and  warranties, 

"(m  The  reiAeation  to  first,  seomd,  and 
fourth  pleas  shows  no  waiver  ot  tJie  stipula- 
tions of  tbe  policy  set  up  in  said  pleas. 

"(7)  To  both  of  said  additional  replications: 
The  giving  of  a  mortgage  after  the  policy  as 
written  was  accepted  would  violate  the  stipula- 
tion and  warranty  set  up  in  the  pleas." 

Upon  this  demurrer  the  following  order 
was  made: 

"Hits  cause  coming  on  to  be  heard  upon  de 
mnrrer  of  defendant  to  plaintiff's  additiimal 
Ucatkm  to  defendant's  piaaa,  it  was  ordered  tb^ 
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■aid  demurrer  be.  and  the  same  ia  hereby,  aua- 
talned  as  to  the  replication  to  second  plea  and 
sustained  to  the  replication  to  first  and  second 
and  foortb  pleas  so  far  as  the  mortgage  of  Oc- 
tober 16,  1900,  is  concerned,  but  orermled  as 
to  BooTt&tge  of  February,  1909." 

•Bm  deftndant  joined  Issue  upon  the  rep- 
Ucatlrais,  and  the  cause  was  submitted  to  a 
J017  Qpmi  fbe  lasnes  made  by  the  pleadings 
as  Hwfj  then  stood,  which  tesnlted  In  a  Ter- 
dlct  In  fSTOr  oC  the  plaintiff  tor  9801.38  for 
principal.  Interest,  and  attorn^'s  fees,  upon 
which  judgment  was  entered,  which  Judg- 
ment Is  ttrou^t  bexe  tat  nriew,  and  19  er^ 
rors  are  assigned. 

[1, 2]  We  shaU  not  dlscoss  In  detail  the 
errCTB  assigned.  The  order  nude  by  the 
oonrt  upon  Oie  demnrrer  Interposed  to  the 
additional  replications  is  not  entirely  clear. 
Undoubtedly  the  demnrrer  was  snstalned  as 
to  the  additional  replication  to  the  second 
plea,  which  had  the  effect  of  eliminating 
such  replication  and  leaving  issue  Joined  on 
sndi  pleas  by  the  plaintiff.  Snch  order  did 
not  mention  the  third  plea,  but  obviously  in- 
tended  to  refer  to  such  third  plea,  and  Inad- 
vertently repeated  the  word  "second,"  to 
whi(^  second  plea  the  demnrrer  had  already 
been  sustained.  It  will  also  be  observed  that 
the  fourth  plea  does  not  mention  or  refer  to 
the  mortgage  averred  to  have  been  executed 
In  October,  1909.  As  we  understand  the  ef- 
fect of  this  somewhat  confusing  or  amblgn- 
ouB  order,  It  eliminated  the  February  mort- 
gage as  a  defense.  We  are  strengthened  In 
this  c<m(duslon  by  virtue  of  the  fact  that  the 
court  by  Its  g«ieral  charge  would  seem  to 
have  submitted  the  case  to  the  jury  upon  the 
issue  raised  by  the  second  plea,  as  to  wheth- 
er or  not  the  plaintiff  bad  Incumbered  the 
property  by  executing  a  chattel  mortgage 
thereon  su^eguent  to  the  writing  and  deliv- 
ery of  the  policy.  The  policy  contains  the 
following  stipulation: 

"This  entire  policy,  unless  otherwise  provided 
by  agreement  and  indorsed  hereon  or  added  here- 
to, shall  be  void  *  if  the  subject  of  in- 
surance be  personal  property  and  be  or  beeome 
incumbered  by  a  diattel  mortgage." 

As  we  held  in  Southern  Home  Insurance 
Co.  v.  Putnal,  67  Fla.  199,  49  South.  922: 

"All  parties  litigant  who  are  sul  Juris,  in- 
cluding insurance  companies  and  i>ersonB  having 
property  insured  as  well  as  others,  in  the  eyes 
of  the  law,  before  the  conrt,  stand  apon  an  equal 
footing,  entitled  to  equal  rights  and  protection, 
and  none  to  apedal  privileges.  All  parties  are 
free  to  mate  wbaterer  contracts  they  please,  bo 
long  as  no  fraud  or  deception  is  practiced  and 
tiie  contract  Is  legal  in  all  respects. 

"Wh»e  a  party  voluntarily  accepts  a  fire  in- 
surance poUer  frwn  an  insurance  company,  no 
fraud  Of  deception  being  practiced.  In  an  amon 
brought  upon  snch  policy  the  insurance  company 
may  base  its  defense  to  such  action  upon  the 
failure  of  the  insured  to  comply  with  any  of 
tiw  pro'viBknis  of  such  pidicy,  jtfovided  the  same 
are  lawfuL** 

[3]  As  will  be  observed,  the  stipulation  In 
the  policy  which  we  have  copied  above  ex- 
pressly inwides  that  the  policy  shall  be  void 


If  the  personal  property  Insured  "be  or  be- 
come Incumbered  by  a  chattel  mortgage." 
We  know  of  no  reason  why  such  provision 
is  not  lawful  or  why  the  failure  of  the  In- 
sored  to  comply  therewith  would  not  con- 
stitute a  good  defense  to  an  action  brought 
upon  the  policy.  See  2  Clement's  Fire  Insor- 
ance,  tit  5,  ^titled  "Incumbrance  by  Qiattel 
Mortgage,"  beginning  on  page  191.  especially 
rule  11,  found  on  page  199,  which  Is  aa  fol- 
lows : 

"When  there  is  no  element  of  waiver  or  estop- 
pel arising  from  knowledge  of  the  company  or 
its  agent,  the  existence  of  a  chattel  mortgage 
renders  the  policy  void.  The  insured  ia  bound 
by  the  terms  of  the  policy  which  he  accepts,  and 
the  fact  that  no  inquiries  were  made  by  the  com- 
pany or  its  agent  and  no  representations  by  the 
insured  in  a  written  application  or  otherwise, 
cannot  strike  out  the  provision  of  the  p<diey.'' 

Also  see  the  authorltleB  there  dted  In  sup- 
port of  the  text. 

The  case  of  Virginia  Fire  &  Marine  Ins. 
Co.  V.  J.  I.  Case  Threshing  Mach.  Co.,  107  Ta. 
68S,  69  S.  E.  369, 122  Am.  St  Bep.  87S,  Is  well 
in  point,  wherein  it  was  held :  < 

"Insured,  by  accepting  a  policy  on  Incumbered 
property  containing  a  conditi(m  that  it  should  be 
vend  iu  case  the  pnqterty  insored  should  be  or 
become  incumbered  prior  or  subsequent  to  the 
date  of  the  policy,  was  charged  with  notice  of 
and  bound  by  such  condition. 

"Where  a  policy  insuring  certain  incumbered 
personal  property  was  issued  without  written 
application,  knowledge,  or  notice  on  the  part  of 
the  insurer  or  its  agent  that  the  property  was 
incuoibered,  insurer  did  not  waive  a  condition 
that  the  polkr  should  be  void  in  case  the  prop- 
erty  was  or  should  become  incuoibered. 

"Where  a  policy  insuring  incumbered  property 
was  void  from  its  inception  because  of  the  in- 
cumbrance, the  insurer  was  not  required  to  re- 
turn or  offer  to  return  premiums  voluntarily 
paid  before  notice  of  ^e  invalidity  of  the  [tolicy 
as  a  condition  precedent  to  its  ri^t  to  avail  it- 
self of  such  defienss  in  an  action  on  the  policy." 

We  would  ftlso  refer  to  our  discosdon  In 
J,  I.  EAlly  Co.  T.  St  Paul  Fire  &  Marine  In- 
Buranoe  Co.,  66  Fla.  466,  47  South.  7^,  16 
Ann.  Cae.  654,  wherein  we  were  dealing  with 
the  provision  in  the  policy  that  the  same 
should  be  Toid  if,  with  the  kno^rtedge  of  the 
inanred,  forediosure  proceedings  be  commenc- 
ed or  notice  given  of  sale  of  ai^  property 
covered  by  the  policy  by  vlrtne  c£  any  mort- 
gage or  tmst  deed,  which  provision  we  held 
to  be  "a  wise  and  proper  safeguard."  As  we 
said  in  Sonthem  Home  Insoranee  Ca  t.  Pntp 
nal,  67  Fla.  199,  text  223,  49  South.  922: 

"The  plaintiff  having  accepted  a  policy  from 
the  defendant  with  such  a  clause  or  condition 
of  the  contract  therein,  wbjr  should  not  the  de- 
fendant have  the  legal  right,  in  an  action 
brought  against  it  on  such  poucy,  to  base  its 
defense  on  such  provision?" 

Under  such  provision  the  defendant  not 
only  has  the  right  to  defend  by  reason  of  a 
mortgage  having  been  executed  on  such  prop- 
erty subsequent  to  the  execution  of  the  poll-  ■ 
cy,  but  also  by  reason  of  the  fact  that  a 
mortgage  existed  thereon  at  the  time  such 
policy  was  Issued,  of  which  the  defendant 
company  had  no  notice.  By  depriving  the  de> 
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fendant  of  the  benefit  of  sucli  defense  the 
trial  court  ctKiimitted  error.  We  find  from 
the  testimony  adduced  that  Afoaes  Ouyton, 
the  agent  of  the  deftedant,  who  Issued  the 
policy,  teatlfled  that  at  the  time  he  Issued 
the  same  he  did  nott  as  such  agent,  know  of 
the  existence  of  any  Incnmbranoe  upon  the 
property  Insured.  We  further  find  from  the 
evidence  that  the  policy  was  dated  the  tSOt 
day  at  August,  1909,  and  that  the  first  (Chat- 
tel mtnr^ge  was  executed  upon  the  Insured 
proper^  1^  the  jdaintlff  to  Haund  on  the  let 
day  of  Fei>niary,  1909,  to  secure  the  payment 
of  a  prmnlssory  note  payable  on  or  before  the 
lat  day  of  Vay,  1909,  tor  the  sum  of  f  16S, 
but  the  note  end  mortgage  t(«ether  formed 
only  (me  Instrument,  and  It  was  expressly 
stipulated  therein  that  $50  of  the  aboT« 
amount  was  to  be  paid  at  maturity,  and  the 
"balance  to  be  extended  tlU  October  1, 1909." 
If  the  balance  was  as  a  matter  of  tact  so  ex- 
toided.  It  remained  as  an  existing  Incum- 
brance upon  the  property  at  the  time  the 
policy  was  issued.  As  to  Just  when  all  of 
this  amount  was  actually  paid  the  testimony 
of  neither  the  plalntliT  nor  Maund  Is  very 
clear.  We  sball  not  undertake  to  discuss 
their  testimony.  Even  If  we  should  assume 
that  the  testimony  established  the  payment  of 
the  entire  amount  of  this  first  mortgage  prior 
to  the  Issuance  of  the  policy,  that  would  not 
cure  the  erroneous  ruling  made  by  tlie  court 
upon  the  pleadings.  Be  all  this  as  it  may, 
the  testimony  clearly  establishes  that  a  sec- 
ond chattel  mortgage  was  executed  by  the 
plaintiff  to  Maund  on  the  16th  day  of  October, 
1009,  upon  the  insured  pr<^rty  to  secure  the 
payment  of  the  sum  of  $102.52,  payable  on  or 
before  the  1st  day  of  October,  1010.  It  makes 
no  difference  when  the  amount  so  secured 
was  paid,  whether  before,  at,  or  after  maturi- 
ty, or  whether  prior  or  subsequent  to  the  fire 
wfaldi  destroyed  the  Insured  property;  Its 
execution  was  a  clear  violation  of  the  provi- 
sion in  the  iK>lIcy  relating  to  lucumbranoes 
which  we  have  copied  above.   After  some 


(Fla. 

TaeUlattoo  and  uncertainty  In  bis  testimony, 
the  plaintiff  finally  admitted  that  he  paid 
such  amount  after  the  fire  had  occurred,  and 
after  Sfaund  had  brought  suit  against  him. 

[4-e]  Tbe  plalntlfl  wagbt  to  andd  the 
tome  and  ^Eect  of  this  Instrnmoit  by  ooo* 
trading  that  It  was  not  a  csbattd  nuwtgage 
and  Introduced  Maund  as  a  witneaa  in  his 
bdiaU ,  Who  waa  pumittad  to  testify,  oror  tJis 
obJecOon  of  the  dtfoidan^  to  the  i^ect  that 
neither  he  (Maund)  nor  the  plaintiff  Intended 
or  considered  sndi  instrument  aa  a  chattd 
mortgage^  bnt  only  as  "a.  retain  title  papei^ 
for  the  horse  which  Maund  bad  stdd  to  the 
plaintiff,  niere  Is  no  occasion  to  set  forth 
Maund's  testimony.  It  Is  snfliclent  to  say 
that  the  court  ened  In  admitting  his  testimo- 
ny as  to  hla  CfHistructlon  at  sudk  Instrument 
and  as  to  what  he  and  the  plaintiff  Intended 
thereby.  We  had  occaalm  to  nmslder  an  In- 
strument practically  Identical  with  the  In- 
Btroment  which  was  Introduced  in  evidoice 
in  tbe  Instant  case  In  lOs^  Uve  Stock  Co. 
T.  J.  J.  McCaskUl  Co.,  60  Fla.  322.  51  South. 
647,  and  held  that  such  instrumeot  waa  both 
a  retain  title  instrument  and  a  dtatt^  mort- 
gage. We  shall  not  r^^eat  what  we  said 
there.  See,  also,  our  discussion  In  Mtz^  lAn 
Stock  Ca  V.  J.  J.  McCasklU  Co.,  62  Fla.  239. 
66  South.  391,  Ann.  Cas.  1918D,  1197.  Also 
see  2  Clement's  Eire  Insurance,  195,  when 
it  is  said: 

"No  particular  form  of  words  is  necessary  to 
constitute  a  chattel  mort^g'e.  If,  without  re- 
gard to  form,  the  instrument  is  !n  legal  effect 
a  chattel  mortgage,  it  voids  the  policy." 

And  a  numb»  of  authorltleB  are  cited 
which  support  the  text. 

It  necessarily  follows  fnm  what  we  have 
said  that  the  judgment  must  be  reversed. 

Judgment  reversed. 

TAYLOR,  a  J.,  and  OOOKBBUi  and  BL- 
Lis,  JJ.,  concur. 

WHITFIELD,  absent  on  account  of  lU- 
nesa. 
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NEW  STANDARD  OLUB  McRAVEN. 
Citj  Tax  OoUector.    CNo.  1877&) 

(Supreme  Court  of  Missisaippi,  DivLdon  B. 
April  S,  1916.) 

1.  Eqoxtt  4s>373  —  Pucncs  —  HuABino  on 

BXI.L  AlfD  ANSWIB. 

Where  cfHnplainant,  within  the  time  allow- 
ed by  law  for  taking  teetlmonr,  sets  down  the 
cause  for  hearing  on  bill  and  answer,  the  an- 
swer is,  onder  Code  1906,  |  603,  to  be  taken  as 
true. 

[Ed.  Note.— For  other  eases,  see  Eqoltr,  Cent 
Dig.  Si  711-713  ;  Dec.  Dig.  «s>873.] 

2w  Taxattoh  4b»261— Exeuftions— Bttbdkr 
or  Pboof. 

One  claiming  to  fall  within  a  statute  ex- 
empting property  frtHu  taxation  haa  the  burden 
of  proof. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  H  343-845;  Dec.  Dig.  <g=s251.] 

8.  Taxation  «=»204(2)— Exemptions— Stat- 
utes. 

Statutes  exempting  property  from  taxation 
are  to  be  strictly  construed  against  the  exemp- 
tion. 

[Kd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  I  822;  Dec.  Dig.  «s>204(2).] 

4.  Taxation  ^=»241(1)'-Bxxuftions— "Chab- 

ITT," 

Code  1906,  S  4251,  par.  d,  exempts  from 
taxation  all  property,  real  or  personal,  belong- 
ing to  religious  or  charitable  societies  and  used 
exclusively  for  the  purposes  of  such  societies 
and  not  for  profit.  A  8<N:ial  club,  the  main  pur- 
pose of  which  was  to  furnish  diversion  for  the 
members,  their  families  and  friends,  and  which 
mnintained  a  clubhouse  for  that  purpose,  but  in- 
cidentally disEMosed  charity  to  the  members  and 
outsiders,  claimed  that  its  property  was  ex- 
empt. Eetd,  that  such  club  did  not  fall  within 
Boch  section  and  its  property  waa  subject  to 
taxation. 

fBd.  Mote.— For  other  case*,  see  Taxation, 
Cent.  Diff.  U  388.  3»1.  898;   Dee.  Dig.  ^ 

24ia). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Charity.] 

(L  Taxation  «=92il^  — Bxkhftionb— Fba- 

TIBNAL  ObDEBS. 

Under  Code  1906,  S  42B2,  exempting  from 
taxation  the  property  and  revenues  of  any  rcli- 
gioDs,  charitable,  or  benerolent  society  on  the 
lodf  e  system,  where  no  dividends  are  declared,  a 
social  club  which  collected  dues  and  devoted 
part  of  them  to  charitable  purposos,  but  was 
not  run  on  the  lodge  ^an,  cannot  escape  taxa- 
tion. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  I  392;  Dec.  Dig.  «5>241(3).] 

Appeal  from  Chancery  Court,  Lauderdale 
Gounty;  G.  C.  Tann,  Chancellor. 

Bill  by  tbe  New  Standard  Club  against  E. 
B.  McRaven,  City  Tax  Collector  of  the  City 
ot  Moridian,  Mississippi.  From  a  decree 
for  deftodant,  complainant  appeals.  Af- 
firmed. 

This  1b  an  appeal  from  the  chancery  court 
of  Lauderdale  county.  Tbe  city  of  Meridian 
assessed  tlie  proper^  of  the  New  Standard 
Club,  consisting  of  its  clubhouse  and  grounds, 
in  the  city  of  Meridian,  for  taxes  for  the 
Qscdl  year  of  1914.   There  was  no  appeal 


from  the  asseflBinent,  but  whoi  the  tax  ool- 
lector  undertook  to  collect  the  taxes,  porau- 
ant  to  the  assessment,  the  New  Standard 
Club  filed  Its  bill  of  complaint  enjoining  the 

collection  of  the  taxes. 

The  tax  collector  answered  the  bill  of 
complaint,  and  tbe  cause  was  set  down  for 
hearing  by  the  defendant  within  the  time 
allowed  by  law  for  taking  depositions  on 
bill  of  complaint,  exhibit  thereto,  and  an- 
swer defendant  The  ohaneellor  dis- 
solved the  Injunction,  and  rendered  a  de- 
cree In  favor  of  defendant  for  taxes  due, 
together  with  Interest  and  damages,  as  pro- 
vided by  law.  From  tills  decree,  complain- 
ant appeals. 

•  Appellant  contends  that  certain  property 
situated  In  the  dty  of  Meridian  and  owned 
by  it  is  exempt  from  taxation,  under  the 
provisions  of  paragraph  "d"  of  section  4251, 
Code  1906,  and  under  the  provisions  of  sec- 
tion 42S2,  Code  1906. 

Paragraph  "d,"  section  4251.  Code  1906.  is 
as  follows: 

"AH  property,  real  or  personal,  belonging  to 
any  religious  or  charitable  society,  and  used  ex.- 
cluaively  for  the  purpose  of  such  society  and 
Jiot  for  profit  All  property,  real  or  personal, 
belonging  to  any  college  or  institution  for  the 
education  of  youth,  used  directly  and  exclusive- 
ly for  such  purpose" 

Section  4252,  Code  1906,  is  as  follows: 
"All  public  libraries  and  buildings  in  which 
the  free  public  schools  are  taught  and  the  lots 
on  which  tbe  same  are  situated,  not  exceeding 
four  acres  in  dimensionB,  without  cost  to  the 
state  or  any  county  or  municipality  thereof  for 
rent  or  lease,  and  also  the  real  and  personal 
property  of  library  associntions,  used  for  librsry 
purposes  where  no  dividends  are  declared,  and 
to  which  tbe  children  attending  the  public 
schools  have  free  access;  and  all  the  property, 
real  and  personal,  and  the  revenues  derived 
therefrom  belonging  to  any  religious  or  chari- 
table society  or  b^erolent  order  on  the  lodge 
system  where  no  dividends  are  declared  and 
where  the  revenues  thereof  are  used  for  frater- 
nal and  benevolent  purposes,  shall  be  exempt 
from  all  state,  ctmaty,  and  mnnicipal  taxes." 

The  bill  of  complaint  sets  out  the  chartw 
of  incorporatlcm,  and  it  shows  that  the  de- 
clared purpose  of'  the  New  Standard  6lnb,  aa 
set  out  in  its  charter,  is  as  follows: 

•*  •  •  •  For  the  promotion  of  sodal,  Ht«v 
ary,  and  intellectual  culture,  and  a  closer  union 
of  its  members  in  the  bonds  of  friendship ;  for 
administering  benevolence  and  charity  to  its 
members  and  others,  and  towards  tbe  carrying 
out  of  said  object  and  purpose,  may  own  or 
lease  a  clubhouse  and  grounds  or  other  apart- 
ments, own  and  conduct  a  library,  ctmduct  lec- 
tures for  tbe  benefit  and  instruction  of  its  mem- 
bers or  the  public,  accumulate  and  bold  or 
invest  a  fmid  tor  the  care  and  reUef  of  Its  mem- 
bers and  other  charitable  purposes,  conduct  car- 
nivals, bazars,  and  other  entertainments  for  the 
instruction,  amusement  and  pleasure  of  its  mem- 
bers or  the  public,  or  the  advertisement  of  ita 
home  city,  or  for  the  benefit  of  its  said  btmevo- 
lent  aud  charity  fund,  and  shall  have  such  oth- 
er lawful  powers  incidental  and  necessary  to  the 
carrying  oat  of  its  purpose  and  object" 

The  bill  of  complaint  charges  that  tbe  de- 
fendant corporation  derives  its  funds  for 
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canyliig  oat  Its  objects  and  imrpoees  solely 
tfarouj^  Uie  payment  of  does  and  assess- 
ment^ as  proTided  In  Ita  t^-laws,  and  that 
said  corporation  has  no  capital  stock  and 
does  not  derive  any  rerenne  otherwise,  and 
that  under  Its  by-laws,  there  ia  Created  a 
fund  for  the  pnrpose  of  admlnlstetlng  b^ev- 
olence  and  charity  to  the  members  of  the 
dab,  and  others,  by  setting  aside  from 
monthly  dues  of  monbers  of  the  dab^  2%  per 
cent,  of  the  daes  paid,  and  that  same  Is  de- 
posited with  the  treasnrer  of  the  dab  as  a 
benevolent  and  diarltr  fond.  The  bill  shows 
that  in  all  about  12,880  annually  la  collected 
as  monthly  dnes  from  the  mooabers,  and  that 
all  amounts  received  by  the  dob,  oOx&e  th&u 
the  2%  per  cent..  Is  used  to  wnjiTi^nig  a  if- 
braty,  lecture  baJl,  and  meeting  place  and 
home  for  the  use  ot  the  dub,  and  that  to  this 
end,  the  dub  has  purchased  a  lot  In  the  dty 
of  BCeildlan  and  erected  thereon  a  building 
and  fnmlahed  same,  at  a  total  cost  of  f24,- 
000.  The  bill  sets  oat  that  «22^  of  the 
purchase  money  was  to  be  paid  In  deferred 
payments,  secured  by  first  and  second  mort- 
gages on  the  club  property,  and  that  all  the 
dues-paid  by  the  members,  except  the  2^^  pe^ 
cent,  set  aside  for  benevolent  and  cliarity 
purposes  are  used  solely  for  the  purpose  of 
maintaining  the  corporation,  the  furtherance 
of  Its  objects  and  purposes,  and  paying  pav- 
ing assessments,  interest  and  insurance,  and 
In  paying  Its  prindpal  or  mortgage  lnd^)ted- 
ness,  and  that  the  personal  property  assessed 
Lb  used  exclusively  and  directly  for  the  pur- 
poses and  object  set  out,  and  that  no  reve- 
nues are  derived,  nor  dividends  declared, 
from  the  use  of  said  property. 

The  bill  further  sets  out  that  no  part  of 
the  real  or  personal  property  owned  by 
the  said  corporation  is  leased  to  or  used  by 
any  other  persons,  and  is  used  only,  and  oc- 
cupied, as  set  out  therein:  that  no  part  of 
the  funds  or  pn^rty  la  held  or  used  for 
private  or  corporate  benefit,  but  that  the 
whole  thereof  is  used  exclusively  to  carry  out 
the  object  and  purposes  of  its  existence.  The 
complainant  alleged  that  it  was  making  dona- 
tions from  time  to  time,  out  of  the  funds  In 
question,  to  the  Mattie  Hersee  Hospital,  a 
public  and  charitable  hospital  domiciled  in 
the  dty  of  Meridian,  and  to  the  King's 
Daughters,  an  organlzatltm  for  public  char- 
ity In  the  dty  of  Meridian,  and  other  public 
charities,  and  that  in  every  instance,  the 
contributions  to  charitable  purposes  have 
been  given  to  public  chariti^  at  large  in  the 
dty  of  Meridian,  and  that  it  has  In  every 
Instance  dispensed  charity  In  general  r^ef 
of  the  distressed  of  the  human  family  as 
contemplated  by  the  law  with  reference  to 
the  exemption  of  certain  Institutions  men- 
tlcmed  in  secti(His  4251  and  4252,  Code  1906. 

The  facts  set  out  above,  but  not  the  legal 
conclusions  to  be  drawn  therefrom,  are  prac- 
tically admitted  In  the  answer  of  defmd- 
ant;  but  the  answer  sets  oat  afflxmatlTely: 


(Mlaa 

"Tbat  the  New  Standard  Club  Is  a  soda]  oi^ 
ganizadoD  <^  the  dtjr  of  Meridian,  which  owns, 
operates,  and  maintains  a  dubhoose,  or  a  place 
of  meetiiur  for  the  wtertainment  of  uie  members 
of  said  dub,  tbdr  fuallleB,  and  tlidr  friends; 
ttiat  its  revenaes  are  derived  from  initiation 
fees  and  from  monthly  dues  paid  by  the  mem- 
bers of  said  club,  and  that  wtdle  as  a  matter  of 
fact  it  has  a  small  charitable  ftmd,  eonsisting  of 
2%  per  cent,  of  the  monthly  dues  paid  by  the 
members,  and  while  as  a  matter  at  fact  it 
makes  donations  from  this  charitable  fund  to 
divers  worthy  objects  of  charity  and  benevo- 
lence ;  yet  the  chief  end,  object,  and  pnrpose  for 
which  the  New  Standard  Glub  was  organized, 
and  the  chief  end,  purpose,  and  object  for  whidi 
it  acquired  the  property  in  controversy,  con- 
structed the  building  and  furnished  and  equip- 
ped the  same,  was  to  provide  a  place  for  the  en- 
tertainment in  a  sodal  way  of  the  members  of 
said  club,  their  families,  visitors,  and  friend 
and  that  the  charitable  contributionB  of  said 
club  are  merely  inddental  to  its  diief  objects 
and  purposes" 

— and  that  said  dub  Is  not  a  religious  or 
charitable  sodety,  nor  is  It  a  benevolent 
order  on  the  lodge  system. 

Jacobson  A  Brooks,  of  Meridian,  for  aiqpd- 
lant  Amis  &  Donn,  of  M^idian,  for  ap- 
pellee. 

POTTER,  J.  (after  stating  the  facts  as 
above).  [1]  In  this  case,  the  complainant  set 
down  the  cause  for  hearing  on  bill  and  an- 
swer before  the  expiration  of  the  time  allow- 
ed by  law  for  taking  testimony;  therefore, 
under  section  603,  Code  1006,  the  answer 
must  be  taken  as  true. 

[2]  The  law  imposes  upon  the  cmuplainant 
in  this  case  the  duty  of  showing  affirmatively 
that  the  property  in  question  is  dearly  with- 
in the  terms  of  the  exemption  statute,  as  It 
is  the  universal  law  that  (me  datming  an 
exemption  from  taxation  assumes  the  burdm 
of  showluK  that  he  is  entitled  to  it  Mnris 
Ice  Co.  T.  Adams,  76  Miss.  410,  22  South. 

Odd 

[3]  Statutes  of  exemptlim  from  taxation 
must  be  strictly  construed,  and  the  language 
employed  must  be  construed  most  favorably 
to  the  state.  Yazoo,  etc.,  R;  Co.  v.  Thomas, 
65  Mls&  563,  6  <8outh.  108;  Greenville  Ice  St 
Coal  Co.  V.  City  of  GreenviUe,  69  Miss.  86, 
10  South.  574;  State  v.  Simmons,  70  Miss. 
486,  12  South,  477. 

[4]  The  main  contention  of  appellant  is 
that  It  is  a  charitable  sodety,  and  that  the 
property  in  question  is  used  adaslvely  for 
the  purpose  of  such  sodety,  and  not  for 
profit.  The  answer  of  the  defendants  sets 
out,  however,  that  the  New  Standard  Glob 
is  a  sodal  organization,  and  that  the  main 
purposes  of  its  existence  is  to  furnish  a  place 
of  meeting  for  the  entertainment  of  the  m^- 
bers  of  said  dub,  their  families,  and  thdr 
friends,  and  that  the  dispensation  of  charity 
is  merely  an  Inddental  feature.  In  the  case 
of  Odd  Fellows  v.  Redus,  78  Miss.  352.  20 
South.  163,  in  construing  section  3744,  Code 
of  1892,  paragraph  "d"  (section  4251,  Code 
1906,  being  practically  a  rescript  thereof), 
this  coorl;  throng  Judge  Terral*  said: 
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"Tfae  lodge  claiiDS  that  this  propertr  is  exempt 
from  taxation  under  pnragrapn  3744,  Code, 
which  exempts  all  property,  real  or  i>ersonal, 
belonging  to  any  cnantable  society,  used  ex- 
eluairely  for  the  purposes  of  said  society,  and 
not  for  profiL  Toe  exemption  cannot  be  main- 
tnined.  It  does  not  come  within  the  letter  of 
the  act.  The  property  is  used  for  profit,  and 
not  for  charity,  and  so  cannot  be  exempt  It 
is  said  in  argument  that  the  Income  is  used  for 
charity,  and  that  makes  it  the  same  In  effect 
as  if  the  property  Itself  was  used  for  charity. 
But  that  IS  not  the  letter  ot  the  law,  nor  its 
spirit." 

The  complainant  &ab  Is  a  social  organlza- 
tlon,  not  a  charitable  society,  though  It  does 
some  charity.  The  property  in  question  is 
nsed  for  a  cltU>houBe,  and  not  tot  any  char- 
itable uBe.  Neither  the  property  in  question, 
nor  anything  growing  out  of  it,  la  devoted  to 
lAiaritaUe  uses  or  purposes^  nor  Is  there 
any  pretense  that  this  property  Is  exempt 
upon  any  other  ground  named  In  said  sub- 
section "d"  of  section  4251,  Code  1906 ;  there- 
fore we  conclude  that  said  property  is  not 
exempt  thereunder. 

[Bl  It  is  urged,  however,  that  the  property 
of  complainant  Is  exempt  under  section  4262, 
Code  1906.  This  contention  Is  untenable. 
Section  4252  refers  to  charitable  societies  or 
benevolent  orders  run  on  the  fraternal  or 
benevolent  lodge  system.  The  complainant 
in  this  case  Is  an  Incorporated  social  club, 
and  Is  not  run  on  the  fraternal  or  benevolent 
lodge  system.  The  New  Standard  Club  does 
not  come  under  the  provisions  of  said  sec- 
tion, simply  because  the  section  does  not  un- 
dertake to  exempt  social  clubs. 

The  complainant  was  not  entitled  to  the 
relief  sought,  and  the  decree  of  the  ch&ncel- 
lor  is  therefore  affirmed. 


STATE  ex  reL  BROWN,  Land  Oom'r,  t.  SCOT- 
TISH ASIERIGAN  HORTOAQB  OO^ 
Limited.  (No.  176320 

(SiqwoM  Goort  of  Ulnlasippi.  DiTlabn  B. 
April  8,  191ft.F 

1.  GoEPOBATiOlTS  «sa681,  661(1)  —  FosnaM 
CoftPOBATioNs— Right  to  Sui!--CoiaTir. 

Under  the  law  of  comity  a  foreign  corpora- 
tion can  do  business  In  another  state  or  country 
and  sue  in  Its  courts,  unless  expressly  prohibited 
by  statute  or  contraiy  to  public  itollcy. 

[Ed.  Note. — For  other  cases,  see  Cktrporations, 
Cent  Dig.  H  248&-24»l.  2528,  2563.  2565-2567 ; 
Dec  Dig.  «»631,  661(1).] 

2.  Aliens  ^=»12(4)— Dia&BiLrnss— Holdhto 
Real  Pbopebtt— Statutk. 

Under  Code  1906,  |  2768,  prohibiting  non- 
resident aliens  from  holding  land,  bat  providing 
that  they  might  tales  a  lien  on  land  to  secure  a 
debt  and,  under  sale  to  enforce  the  payment  of 
the  debt,  might  purchase  the  land  and  hold  it  not 
longer  than  20  Tears,  with  full  power  to  sell 
it  in  fM  to  a  atizen,  where  the  state  filed  a 
suit  to  racheat  the  title  of  a  foreign  corporation 
to  laud  bought  by  it  at  a  sale  under  a  trust  deed 
given  to  secure  a  loan  before  the  expiration  of 
the  20-yeBr  period  daring  which  the  corporation 
could  hold  the  land,  and  filed  a  notin  of  Us 
pendens  which  practically  prevented  any  sale 
thereof,  the  time  such  suit  was  prading,  not 


only  prior  to  the  decision  In  the  court  below  In 
favor  of  the  corporation,  but  also  pending  an  ap- 
peal by  the  state,  should  not  be  counted  as  part 
of  the  time  the  corporation  could  hold  the  land. 
_fEd.  Note.— For  other  cases,  see  Aliens,  Cent 
Dig.  9S  S».  41-46;  Dec  Dig.  «s>12(4).l 

8.  AuENB  «=9l2(4)—DraABn:jTiEB— Holding 

Real  Pbopkbtt— Statute. 

There  should  also  be  excluded  from  such 
period  the  time  during  which  the  land  was  in  the 
possession  of  a  resident  under  a  contract  of  pur- 
chase, which  contract  was  subsequently  xesdnd- 
ed  because  of  a  defect  in  the  title,  since,  during 
that  time,  the  general  purpose  of  the  statute 
to  invest  ownership  in  the  residents  of  the  state 
was  being  accomplished. 

[Ed.  Note,— For  other  cases,  see  Aliens,  Cent 
Dig.  »  39,  41-48 ;  Dec  Dig.  «»12(4).] 

4.  Aliens  ^»12(4>—Disabilitix8— Holding 
Land— PuBoaASB  to  Protect  Lien. 

Where  a  foreign  corporadon,  which  had 
purchased  land  at  a  sale  under  a  trust  deed  se- 
curing a  debt  to  It  OMitracted  to  sdl  It  to  resi- 
dents of  the  state,  and  thereafter,  because  ot  a 
defect  in  the  title,  agreed  to  rescind  the  contract 
and  repay  the  purchase  price,  it  did  not  by  tliat 
repayment  become  a  purchaser  at  a  ssle  to  en- 
force the  payment  of  a  debt  witiiin  Code  1906,  | 
2708,  and  authorized  to  hold  the  land  for  20 
years  thereafter,  since,  after  the  rescission,  it 
merely  held  the  title  originally  acquired  by  it 
and  the  statute  contemplates  an  involuntary 
sale  At  which  the  alien  only  buja  aa  a  last  re- 
sort to  protect  hla  lien. 

Note.— For  other  cases,  see  Aliens.  Gent 
II 89,  41-46;  Dee.  Dig.  «s»12(4).] 

Appeal  from  Chancery  Court,  Franklin 
County;  R.  W.  Cutrer,  Clhancellor. 

Action  by  the  State,  on  the  relation  of  M. 
A.  Brown,  as  Land  Commissioner,  against  the 
Scottish  American  Mortgage  Company,  Lim- 
ited, to  escheat  certain  lands  held  by  the  de- 
fendant Judgment  for  the  defendant,  and 
plaintiff  appeals.  Affirmed. 

Thea  McKnlght,  of  Vidtsbnrg,  for  appe- 
lant Caruthera  Ewing  and  Wilson  &  Arm- 
strong, all  of  Mwnnflil^  XeniL,  for  appellee. 

STEVENS,  J.  This  action  was  InsUtuted 
by  the  state  of  Mississippi  on  the  relation  of 
Its  land  commissioner,  to  escheat  certain 
lands  purchased  by  appellee  at  a  aale  fore- 
closing a  mortgage  or  deed  ot  trust  held 
appellee  against  we  Nathan  Buiudcley*  The 
suit  waa  brought  April  29, 191^  and  is  based 
on  the  ground  that  ai«>eliee  la  a  nonresldait 
alien.  The  bill  alleges  that  appellee  Is  a 
nonresident  alien  corporation;  that  said  cor- 
poration. April  26,  1888,  loaned  Nathan 
Bnnckley  (5,(X)0,  and  to  secure  the  payment 
of  same,  took  a  deed  of  trust  on  the  lands 
in  dispute,  with  one  Albert  S.  Caldwell  as 
trustee;  that  thereafter,  one  Roscoe  Stlnson 
was  aiqpolnted  substituted  trustee,  and,  act- 
ing under  his  appointment,  the  substituted 
trustee,  on  December  30.  1892,  sold  the  lands 
embraced  In  the  deed  of  trust  at  public  auc- 
tion, in  accordance  with  the  terms  of  the 
mortgage;  at  which  sale  appellee  appeared 
and  bid  In  the  lands  to  protect  its  lien,  and 
obtained  a  conveyance  therefor  from  the  sub* 
stitnted  trustee;  that  appellee  entered  Into 
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poOTMfrion  Di  tlie  lands  January  6,  1898, 
cbaimd  with  the  duty  of  conT^ng,  and  has 
not  conveyed,  tlie  particular  lands  Involved 
In  tbla  solt,  to  a  dtlzen  ot  this  state  within 
20  yean,  as  provided  by  sectlMi  2439,  Code 
1882,  and  section  2768,  Oode  1906.  This 
section  of  the  Code  reads  as  follows: 

"Resident  aliens  may  acgnire  and  hold  land, 
and  may  dispose  of  it  and  transmit  it  by  descent, 
as  citizens  of  the  state  may ;  but  Don-resideat 
aliens  shall  not  hereafter  acquire  or  hold  land, 
altbooxh  a  non-resident  alien  may  have  or  take 
a  lien  on  land  to  secnrs  a  debt,  and  at  any  sale 
thereof  to  enforce  payment  of  the  debt,  may  pur- 
chase the  same,  and  thereafter  hold  it,  not  longer 
than  twenty  years,  with  full  power  daring  said 
time  to  sell  the  same  in  fee  to  a  dtixen ;  or  be 
may  retain  it  by  becoming  a  citizen  within  that 
time.  All  land  held  or  acquired  contrary  to 
this  section  shall  escheat  to  the  state ;  but  a 
title  to  real  estate  in  the  name  of  a  citizen  of  the 
United  States,  or  a  pwson.  who  has  declared 
his  intentifni  of  becoming  a  citizen,  whether  resi- 
dent or  non-resident,  if  he  be  a  bona  fide  pur- 
chaser or  holder,  shall  not  be  forfeited  or  es- 
cheated by  reason  of  the  alienage  of  any  former 
owner  or  other  person." 

It  appears  that  one  John  M.  Judah,  at- 
torney in  fact  tot  appellee,  undertook  to  ap- 
point the  snbstltuted  trustee,  and  alao  that 
Mr,  Judah  actually  bid  In  the  land  at  the 
trustee's  sale  and  received,  himself,  a  deed 
therefor,  but  that  this  conveyance  was  made 
to  him  for  the  mortgage  company;  that  John 
M.  Judah,  In  March,  1894,  conveyed  by  spe- 
cial warranty  deed  the  lands  In  question  to 
Henry  I.  Sheldon,  who,  ia  May  following,  ex- 
ecuted a  declaration  of  trust  in  the  lands  In 
favor  of  appellee.  In  other  words,  It  Is  con- 
ceded that  although  the  title  came  through 
Judah  and  Sh^don.  that  awellee  was  the 
real  claimant  and  owner  of  the  lands  In  Sep- 
tember, 1895,  when  Henry  I.  Sheldon  convey- 
ed the  lands  to  Paul  U,  Uzzie  O.,  and  E. 
Fisher  Jones.  This  conveyance  was  partly 
In  coiisideration  of  a  conveyance  to  the  said 
Henry  L  Shridon  by  the  Jcmeaes  of  a  house 
and  lot  In  Memphis,  Tenn.,  and  in  the  con- 
summation of  this  trade,  app^ee  took  20 
promissory  notes,  payable  annually  from 
January  ^  1897,  and  secured  by  deed  of  trust 
on  the  lands  OHiTeyed.  After  ^nl  h.,  Uzzle 
0.,  and  E.  Fisher  Jones  purchased  these 
lands,  they  detected  what  ai^ieared  to  them 
to  be  a  serious  defect  In  the  Utle,  made  com- 
plaint to  the  officers  of  appellee  about  this 
allied  defect,  and  refused  to  pay  the  first 
note  executed  by  them  as  a  part  of  Oie  pur- 
chase iHrice;  and  after  considerable  cor- 
respondence between  them  and  the  represent- 
atives of  appellee,  rescinded  their  contract 
of  purchase,  recoor^ed  the  lands  to  appellee, 
and  had  delivered  up  to  them  their  notes  and 
trust  deed.  This  ctmtract  of  rescission  bears 
date  ot  rebruary  16.  1897.  On  April  28. 
1911,  the  state  filed  a  bill  of  complaint  to  es- 
cheat these  lands,  and  caused  to  be  filed  a 
regular  lis  poidens  notice;  This  first  bill, 
however,  was  dismissed  on  the  28tii  of  April, 
1013 ;  and  on  the  next  day.  April  29th,  the 
blU  of  (XMiiplalnt  In  the  present  cause  was 


filed.  The  mortgage  whldi  appellee  took  up- 
on th»  lands  contained  a  provision  tm  a  sale 
by  trustee,  and  with  this  exioesB  agreement: 
"  •  *  *  And  at  such  sale,  any  of  the  par- 
ties hereto  may  become  purdiasera." 

At  the  time  the  original  deed  of  tmst  was 
executed,  section  1230,  Code  1880,  was  In 
force,  and  eqwessly  provided  that: 

"Aliens  may  acquire  and  hold  land  in  this 
state,  and  may  dispose  of  It,  and  transmit  it  by 
descent,  in  the  same  manner  as  dtizena  •  *  * 
may  do." 

Appellee  has  been  so  unfortunate  as  to  t>e 
involved  In  a  series  of  litigations  In  reference 
to  these  lands,  as  reflected  by  the  following 
cases:  Bunckley  v.  Jones,  79  Miss.  1,  29 
South.  1000;  Mortgage  Go.  v.  Bunckley,  SI 
Miss.  C99,  33  South.  416;  Mortgage  Go.  v. 
Bunckley,  88  Miss.  642,  41  South.  602,  117 
Am.  St  Rep.  763;  Mortgage  Co.  v.  Butler. 
99  Miss.  66,  64  South.  666,  Ann.  Gas.  1913C, 
1236;  Bunckley  v.  Mortgage  Go.  (Circuit 
Court  of  Appeals,  Fifth  Circuit)  185  Fed. 
783,  107  C.  C.  A.  653. 

The  resnlt  of  this  litigation,  generally 
speaking,  was  the  holding  that  one  AJbert 
Bunckley  was  entitled  to  a  one-fourth  inter- 
est in  a  large  portion  of  the  lands;  and  that 
the  appointment  of  the  snbstltuted  trustee 
was  void  because  made  by  an  attorney  In 
fact,  when  there  was  no  provision  In  the 
trust  deed  authorizing  It  It  appears  that 
appellee  has  been  adjudged  to  have  acquired 
a  good  title,  however,  by  adverse  possession. 

The  answer  submits  to  the  court  the  de- 
fense that,  at  the  time  the  mortgage  was  ex- 
ecuted, appellee  had  the  right  to  purchase 
and  hold  the  lands  in  fee  forever ;  that  while 
enjoying  such  right  It  entered  Into  the  con- 
tract with  Nathan  Bunckley  In  good  faith, 
and,  as  a  part  of  its  contract  bad  the  vest- 
ed light  to  purchase  the  lands  at  toredo- 
sure  sale.  It  Is  next  omtmded  that  If  the 
mortgage  company  cannot  claim  as  a  pur- 
duunr  at  the  xslglnal  trostee*!  sale,  that 
it  as  a  nonresident  alien,  took  a  lien  on  the 
iai^  to  secure  |2XXN)  whldh  the  Joneses 
agreed  to  pay  ai^Uee  as  a  part  ct  the  pur^  . 
chase  price  of  the  lands,  as  evidenced  by  the 
deed  of  trust  executed  by  the  Jmeses,  and 
that  the  contract  of  rescission  of  February, 
1897,  constituted  a  purchase  by  appellee  at 
a  sale  to  enforce  payment  of  the  Joneses' 
debt;  and  that  under  the  inovlsions  of  the 
Code,  appellee  has  a  .right  to  hold  the  land 
for  20  years  from  and  after  Feta^ary  16, 
1897.  In  other  words,  It  Is  contended  that 
the  mortgage  company  held  a  valid  and  sub- 
sisting Hen  against  the  Joneses,  taken  in  ac- 
cordance with  the  provisions  of  law,  and 
that  Instead  of  having  the  trustee  sell  the 
land  to  enforce  payment  appellee  simply  i.ar- 
chased  at  a  prl^'ate  sale,  and  took  a  recon- 
veyance, at  a  time  when  the  Joneses  were  In 
default  ftud  as  foil  settlement  and  satisfac- 
tion of  the  lien  lawfully  he>ld  at  that  time. 
It  is  contended,  further,  that  whether  the 
deed  Is  to  be  regarded  as  a  pardiase  in  tee 
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fonrer,  or  wbetber  It  took  tbe  lands  Im- 
ptefised  with  tbe  daty  of  selUng  or  disposing 
of  tliem  under  tbe  statute,  that  It  has  not  yet 
enjoyed  tbe  fall  rigbt  and  power  to  sell,  be- 
cause tbe  state,  by  Its  bill  of  complaint  ex- 
Ublted  April  28,  1911,  restrained  and  pre- 
veoted  appellee  from  coDBommatlng  tbe  sale 
of  aay  portl<m  of  the  land ;  that  tbe  filing  of 
this  bill  and  tbe  lis  pendens  notice  accom- 
panying the  same  effectoally  warned  the  pub- 
Uce  that  appellee  had  no  title  which  It 
eoald  cmvey,  and  that  the  state  was  claim- 
big  tbe  absolute  right  to  escheat  The  de- 
fendant Insists  that  all  time  snlmeqnent  to 
April  28k  1911,  sbonld  not  be  counted  agidnst 
IL 

The  chancellor  held  that  the  mortgage 
ompany  took  a  valid  Um  om  the  land  to  se- 
cure a  debt  due  it  by  tbe  Jtmeses,  ttiat  tbe 
Jooeees  were  In  default  for  this  debt  In  Feb* 
maiy,  1897,  and  that  tbe  reotmveyance  by 
tbe  Joneses  to  appdlee  was  a  sale  to  enforce 
the  payment  of  this  debt,  and  that,  there- 
fore, under  the  terms  of  the  statute,  appel- 
lee bad  a  right  to  hold  the  land  20  years 
from  FebmaiT  10, 1807,  with  full  power  dur- 
ing said  time  to  sell  in  fee  to  a  dtlsen  or 
citizens  of  this  State,  and  that  the  bill  of 
complaint  in  this  cause  was  filed  prema- 
turely. 

As  remarked  by  counsel  for  a^Uee,  "it 
was  a  bad  day  for  the  Scot"  when  the  orig- 
inal loan  reflected  by  the  record  of  this  case 
was  granted  Nathan  Bnn(ftley.  The  question 
whether  appellee,  as  a  nonresident  alien  cor* 
VonHan,  had  the  right  to  purchase  the 
lands  InTolTed  in  this  suit  at  foreclosure 
■ate  and  to  acQulre  title  in  this  state  by  ad- 
Terse  possession,  Is  answered  in  the  afflnn- 
ttlre  by  tbe  learned  opinion  of  our  court, 
qteablng  throng  Judge  Anderson,  in  the 
case  of  ICortgage  Co.  t.  Butler,  supra.  The 
aame  conclusion  was  rea<Aied  by  tbe  Cir^ 
colt  Court  of  Appeals  of  the  Fifth  Circuit 
in  aootbw  branch  of  litigation  orer  tbe 
same  lands,  as  disclosed  by  the  opinion  In 
tbe  case  of  BuncUey  et  al.  t.  Scottish  Amer- 
ican Mortgage  Co.,  Ltd.,  supra. 

In  the  disposition  of  the  appeal  in  the  in- 
stant case.  It  is  nnnecessary  fOr  us  to  an- 
swer the  contention  of  counsel  for  aK>eIlant 
that  a  corporatlffi),  organized  under  the  laws 
of  a  foreign  country,  has  no  right  to  ac- 
qnlre  and  hold  lands  in  fee  forever  in  Mls- 
rtBSlppL  It  appears  that  nnder  the  express 
provMons  of  the  Code  of  1880,  aliens  could 
acquire  and  hold  land,  and  transmit  it  by 
descent,  in  the  same  maimer  and  to  the 
nme  extent  that  citizens  might.  When  this 
statute  was  In  force  and  effect,  appellee, 
hi  good  faith,  made  a  loan  of  $S,000  to  Na- 
than Bunckley  and  took  a  contract  expressly 
providing  that  the  beneficiary  might  par- 
^se  the  land  at  any  foreclosure  sale.  Be- 
fore there  was  a  foreclosure,  however,  the 
Code  of  1S&2  was  etTectlve,  making  a  dls- 
tlnctkm  between  resident  and  nonresident 


aliens,  and  limiting  the  right  of  nonresident 
aliens  to  that  of  merely  taking  a  Hen  on  land 
to  secure  a  debt,  and  that  In  a  sale  to  en- 
force payment  of  the  debt,  to  purchase  and 
thereafter  hold  the  lands  not  longer  than  20 
years,  with  full  power  during  said  time  to 
sell  in  fee  to  a  citizen.  In  adopting  the  Code 
of  1S02,  it  is  expressly  provided  by  section 
4  that  the  repeal  of  any  statutory  provisions 
shall  not  aCTect  "any  right  accruing  or  ac- 
crued or  established."  The  argument  Is  per- 
suaslve,  therefore,  that  appellee,  in  entering 
into  the  contract  with  Nathan  Bnndiley,  un- 
der tbe  Code  of  1880,  had  a  vested  right  to 
buy  in  the  lands  tat  tee  simple  for  tbe  pro- 
tection of  its  Uen,  and  that  having  been 
forced  to  pnrdtase  at  the  foreclosure  sale^ 
la  the  absolute  owner  of  tbe  proiierty  so  pur- 
chased. 

[1]  We  tall  to  see  how  the  tact  that  ap- 
pellee is  an  alien  corporation  In  any  way 
alters  tbe  case. 

"The  law  of  comity  in  Its  application  to  the 
qaeation  of  tbe  rigbt  of  a  corporation  to  act  in 
ai^tber  state  or  country  is  that  a  corporatioD 
created  by  the  laws  of  one  state  or  country  la 
permitted  to  do  business  in  another  8tut«  or 
uouiitry  and  sue  in  its  courts,  unless  expressly 
prohibited  by  statute,  or  the  recoenitlon  of  tbe 
corporati<Mi  ts  contrary  to  the  publle  poli«r  of 
the  states  Tbe  law  of  comity  »  a  part  of  the 
comnuHi  law  and  the  courts  give  it  tbe  effect  that 
they  give  to  any  other  rule  of  the  common  law." 
Thompson  on  Corporations  (5th  Ed.)  vol.  8,  par. 

The  corporation  could  not  enter  this  state 
and  do  business  contrary  to  tbe  express  pro- 
visions  of  our  statute,  or  contrary  to  tbe 
public  policy  of  our  state;  this,  we  under- 
stand, it  did  not  undertake  to  do.  ^e  right 
of  a  foreign  corporation  to  enter  into  con- 
tracts in  a  foreign  state  cx  country,  and  to 
seek  tbe  protectl<m  of  the  courts  in  reference 
to  such  contracts,  is  discussed  in  an  exfaaus* 
tlve  way  and  upheld  by  tbe  Supreme  Court 
of  tbe  Unltetl  States  in  the  case  of  Bank  of 
Augusta  V.  liinrle,  IS  F«ten,  610,  10  U  Ed. 
274.  But  so  far  as  tbe  ri^t  of  appellee  orig- 
inally to  enter  into  the  mortgage  contract  is 
concerned,  there  Is  no  attack  by  counsel  for 
apfiellant  in  tbe  present  case;  its  rigbt  to 
enter  into  this  contract,  nnd  to  sue  in  the 
courts  of  our  state  to  protect  its  right  has 
already  been  recognized;  and,  more  than 
this,  appellee  has  been  accorded  the  right  of 
pleading  title  conferred  on  it  by  adverse  pos- 
session. The  answer  to  the  question  wheth- 
er this  title  thus  acquired  is  in  tee  fbrever 
or  should  be  held  no  longer  than  20  years 
under  our  statute,  may  for  the  present  te  de- 
ferred. It  was  expressly  held  by  Knowles, 
District  Judge,  in  the  case  of  Black  v.  Cald- 
weU  (C.  C.)  83  Fed.  880,  in  reference  to  a  Uke 
question,  that: 

"A  foretfm  corporation  which  owns  a  contract, 
has,  as  a  matter  of  comity,  a  rifrht  to  sue  and 
collect  the  same  in  this  state  (Montana).  •  •  * 
The  right  of  a  creditor  to  bid  in  property  decreed 
to  be  sold  in  an  action  brought  by  mm  la  a  valu- 
able one.   In  many  cases  it  Is  the  mdy  means 
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afforded  a  creditor  of  obtaining  anythlnr  of  val- 
ne  from  hia  judgment  or  decree.  That  proTiBton 
of  the  fourteenth  amendtnent  of  the  Constitu- 
tion of  the  United  States  wliich  provides  that  'no 
state  shall  deny  to  any  person  within  its  ju- 
risdiction the  egaal  protection  of  the  law*  ap- 
plies to  corporations,  whether  domestic  or  for- 
eign, the  same  as  individuals.  *  *  *  If  such 
a  corporation  comes  into  the  courts  of  a  state 
rightfully  to  have  its  rights  adjudicated,  I  appre- 
hand  for  that  purpose  it  is  within  the  junsdic- 
tloti  of  the  state." 

{t]  Regardless  of  any  other  question  In 
this  case,  we  construe  tbe  provisions  of  our 
Oode  as  granting  the  nonresidwt  alien  pur- 
^i^ftwfng  property  nt  f(»recl08ure  sale  the  right 
to  hold  the  same  for  the  full  period  of  20 
yeaiB.  "with  foil  power  daring  said  time  to 
s^  the  same  In  fee  to  a  dtlzen;  or  lie  may 
retain  it  becoming  a  dtlxat  within  that 
time."  It  is  not  only  granted  the  right  to 
iHfld,  but  the  ri^t  to  convey  a  good  title  to 
one  of  our  citizens.  No  (rfwtmctton  should  be 
by  the  state  thrown  In  the  way  of  appellee 
in  sdling.  The  record  in  this  case  shows 
tliat  appellee  first  altered  into  possession  of 
these  lands  January  6, 1898;  bat  the  convdy- 
ance  was  made  to  the  Joneses  SQ)teml)er  6, 
1895.  This  contract  or  omveyance  to  the 
Joneses  was  rescinded  and  the  parties  placed 
in  statu  quo  February  16,  1897;  and  there- 
fore during  the  period  of  time  from  S^ptem- 
her  6,  1895,  to  February  16,  1897,  appellee 
did  not  hold  these  lands  at  all,  but  during 
said  time,  the  general  purpose  of  the  statute 
to  invest  ownership  In  residents  of  this  state 
was  being  accomplished. 

It  is  further  reflected  by  the  record  that 
on  April  28,  1911,  the  state  exhibited  Its  bUl 
of  complaint,  seeking  to  escheat  these  lands, 
and  that  a  suit,  at  the  Instance  of  the  state, 
has  been  prosecuted  ever  since.  Counsel  for 
appellee  contend  that  this  suit  did  not  oper- 
ate as  an  Injunction,  or  prevent  appellee 
from  complying  with  the  statute.  It  is  true 
that  appellee  might  have  sold  and  conveyed 
the  lauds  pending  this  litigation.  Initiated  by 
and  prosecuted  at  the  instance  of  the  state, 
yet,  as  an  everyday  common-sense  proposl- 
tl(Hi,  we  are  bound  to  know  that  the  prudent 
purchaser  of  real  estate  would  not  buy  the 
title  at  Its  market  price  at  a  time  when  the 
state  was  claiming  the  right  to  escheat.  The 
statute  expressly  protects  a  bona  Me  pur- 
chaser or  holder  by  conveyance  from  a  nm- 
resldent  alien ;  but  no  one  could  acquire  title 
in  the  face  of  the  Us  pendens  notice  and 
thereafter  contend  that  he  was  a  bona  flde 
purchaser  without  notice  of  the  state's  claim 
of  right  to  escheat.  As  a  matter  of  common 
justice  to  appellee,  and  as  a  proper  construc- 
tion of  the  statute,  we  think  all  time  from 
April  28.  1911.  to  the  date  of  the  final  deter- 
mination of  ttie  present  suit,  should  be  ex- 
cluded. 

"Where  a  person  fa  prevented  from  exerrising 
his  legal  remedy  by  the  pendency  of  legal  pro- 
ceedings, tiie  time  during  whicb  he  is  thus  pre- 
vented should  not  be  counted  a^lnst  hhn  in 
detwmfaiing  whether  limkations  have  (rarred  his 


right.  Thm,  daiing  the  pendency  of  litlgatioii 
provoked  by  defendant's  own  acta,  limitatione  do 
not  run  against  plaintiff."  26  Cyc.  1278. 

Not  cmly  should  this  time  be  counted  to  the 
date  of  the  final  decree  by  the  court  below, 
but  the  period  of  time  required  for  dlspotf- 
tion  of  this  appeal  should  also  be  excluded. 

"  *  •  •  While  a  plaintiff's  right  of  action 
Is  thns  suspended  by  an  appeal  from  the  judg- 
ment which  fixes  such  right,  thus  depriving  him 
of  the  means  of  wforcing  bis  claim,  pending  such 
appeal  limitations  will  not  run  until  the  final 
disposition  of  the  appeal*'  25  Oyc.  1280. 

The  Supreme  Court  of  Minnesota,  In  the 
case  of  St.  Paul,  etc,  Ry.  Co.  v.  Olson,  87 
Minn.  U7,  91  N.  W.  294,  94  Am.  St  683, 
says: 

"Whenever  a  person  is  prevented  from  exercis- 
ing hia  legal  remedy  by  some  paramount  au- 
thority, the  time  during  which  ne  is  thus  pre- 
vented is  not  to  be  counted  against  him  in  de- 
termining whether  the  statute  of  limitation  has 
barred  bis  right,  even  though  the  statute  makes 
no  specific  exception  in  hia  favor  in  such  cases. 
Braun  v.  Sauerwcon.  10  Wall.  218  [19  L  Ed. 
89S]  19  Am.  &  EngTEncy.  of  Uw  ^  Ed.)  Zie." 

This  la  nothing  more  than  common  justice ; 
and  the  rule  announced  Is  well  supported  by 
authorities. 

[3]  Under  the  facts  of  this  case,  we  be- 
lieve, also,  that  the  time  during  which  the 
Joneses  held  the  title  should  also  be  exclud- 
ed. Appellee  should  not  be  penalized  for 
rescinding  the  contract,  under  the  drt^m- 
stances  disclosed  In  this  case.  The  title  con- 
veyed by  It  bad  been  brought  Into  question, 
aiul  in  an  effort  to  satisfy  Its  vendees,  and 
avoid  litigation.  It  took  back  its  title,  and 
under  any  view  of  the  case,  appellee  should 
not  be  charged  wUh  the  time  IcMCt  by  It 
through  its  transactions  with  the  Joneses. 
The  Joneses  were  residents  of  Mississippi, 
and  actual  settlers  upon  the  lands  in  qa^ 
tlon,  during  the  time  they  held  title.  If  the 
time  during  which  the  Joneses  held  title  Is 
eliminated,  as  well  as  all  time  from  the  filing 
of  the  first  suit  by  the  state  to  escheat  to  the 
final  disposition  of  this  appeal,  then  appellee 
has  a  material  length  of  time  yet  to  Its  cred- 
it for  disposing  of  the  lands  in  accordance 
with  the  conclusions  reached  by  the  lower 
court,  and  the  views  here  expressed. 

[4]  We  are  not  In  accord  with  the  view 
that  aK>ellee,  In  accepting  a  reconveyance  of 
the  land  from  the  Joneses,  thereby  became  a 
purchaser  under  the  statute  at  a  sale  "to 
enforce  payment  of  the  debt"  due  and  owing 
by  the  Jonese&  In  the  first  place,  this  con- 
tract seems  to  have  been  one.  purely  and 
sln^y,  of  rescission,  and  when  consummated, 
apiiellee  acquired  and  was  holding  the  title 
originally  acquired  by  it  January  6, 1833.  In 
the  next  place,  we  think  section  2768,  Code 
1906.  contemplates  a  forced  sale,  and  not  a 
private  contract  wheret^  the  grantor  of  the 
mortgage  or  deed  of  trust  conveys  the*  mort- 
gaged pronlses  to  tlie  beneficiary  In  satis* 
fftctlon  of  the  secnred  debt  As  said  by  Dnn- 
bar.  J.,  in  his  dissenting  opinion  in  the  case 
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of  Oregon  Mortgage  Oo.  t.  CarstenBr  16  Wash. 
X6S,  47  Paa  421.  85  L.  B.  A.  841: 

**If  sold  under  foreclosare  some  dtizen  might 
hare  bought  in  the  land.  *  *  *  If  the  mort- 
EBge  were  foreclosed,  the  citizen  would  at  least 
be  placed  upon  an  equal  footing  with  the  alien 
in  obtaining  title  to  the  land,  which  the  alien  is 
resortiDg  to  to  collect  his  debt  'in  the  ordinary 
course  of  justice.'  .The  object  of  the  Constitu- 
tion eridentlj  was  to  prevent  the  acquisition  of 
lands  by  aliens  as  a  matter  of  public  policy,  and 
to  prevent  them  from  acquiring  lands  excepting 
when  it  was  actually  neceasarj  for  the  cf^Uiction 
of  tbalv  debta.** 

sale  mentlinied  br  onr  statnte  la  a  sale 
**to  aifttrce  payment,"  an  InTolnntary  pro- 
ceeding, wliereby  tbe'  benefldary  deals  at 
arm's  length  with  bis  mortgagor,  and  only 
buys  aa  a  last  resort  to  protect  his  lien.  Any 
otiMT  eonstnictlon  woold  afford  a  anre  aTo- 
nne  tcnr  tbe  acoalaltion  of  lands  Iv  oonreal- 
dent  aliens,  contrary  to  tbe  statute  and  pol- 
icy of  tbe  state. 

What  we  bare  said  necessarily  leads  to 
an  afflmumce  of  tbls  case;  and  tbls  oplrion 
is  written  to  the  end  that  appellee  may  deal 
with  its  pn^erty  in  accordance  wltb  the 
TlewB  here  announced. 

Affirmed. 

iSILES  T.  MILES.   (No.  17808.) 
CBniffeme  Court  ot  Mississii^l,  SivUon  B. 
AprQ  3,  19ie.) 

1.  Habkas  Corpus  ^=»99(3)  —  Custodt  ot 

0BIXJ}BEN. 

While  the  law  gives  the  father  the  prefer- 
ence, the  courts  have  always  limited  the  general 
mle  of  the  common  Isw  wheDSver  it  was  found 
that  the  moral  and  physical  welfare  of  the  child 
required  the  mother  to  have  its  custody. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  f  84 ;  Dec.  Dig.  «=^99(3).] 

2.  Habeas  Cobpus  (8=>03  —  Custodt  of 
chit-dbbn— j  dbisdtotion . 

Where  a  wife  filed  a  bill  for  divorce,  the 
chancellor  denying  the  relief  sought  and  dismiss- 
ing the  bill  had  power  on  the  father's  habeas 
corpus  proceedings  to  award  the  custody  ot  the 
infant  child. 

[Ed.  Kote. — For  other  cases,  see  Habeas  Ooi^ 
pus,  Gent  Dig.  S  81;  Dea  Dig.  «=s>93.] 

Apt^l  from  Chancery  Court,  Lauderdale 
County ;  Sam  Whitman,  Jr.,  Chanc^or. 

Habeas  corpus  by  Alex  P.  Miles  against 
his  wife,  Lula  Miles,  for  the  custody  of  their 
infant  diild.  Judgment  for  petltitmOT,  and 
defendant  Biq:>ea1a.  Eteveraed,  and  ooiBtody 
awarded  to  the  mother. 

S.  M.  Graham,  of  Meridian,  for  app^ant 
V.  K.  Bthrldge  and  Beott  ft  Obrlstlan,  all  of 
Meridian,  for  appellee. 

OfXHC,  P.  J.  The  appellant,  Mrs.  Inla 
Miles,  filed  a  bill  toe  dlrorce  from  bet  hus- 
band, Alex  P.  Miles.  Tbe  chancellor  denied 
the  rdlfif  sought,  and  dismissed  the  bill. 
From  this  decree,  no  appeal  was  prosecuted. 

After  tbe  dlrorce  bill  was  dismissed  the 
bosbaml.  Alex  P.  Miles,  immediately  insti- 
tuted habeas  corpus  proceedings  against  his 


wife,  Lola  Mllea.  for  tbo  custody  of  their 
child,  then  about  ten  numtba  of  agei  Tb» 
chancellor  heard  tbe  evidence,  and  altered 
Judgment  awarding  the  custody  ot  the 
to  its  Jbtber.  Fran  Oils  Judgment,  the 
mother  prosecutes  this  appeaL 

To  make  clear  the  views  of  the  Chancellor, 
we  here  copy  his  statement  made  before  he 
entered  his  judgment,  viz: 

"If  the  divorce  and  alimony  suit  had  proceed- 
ed to  a  final  hearing  on  the  merits,  and  the  te^ 
timony  therein  bad  been  such  as  to  convince  me 
that  uie  complainant  Was  entitled  to  a  divorce, 
then  and  in  that  event  1  would  without  hesita- 
tion have  awarded  the  custody  <d  the  child  to 
its  mother.  But  my  holding,  from  all  the  evi^ 
dence  in  that  case,  was  that  the  wife,  without 
legal  cause  to  do  so,  had  left  her  husbsnd  in  the 
state  of  Louisiana,  where  the^  both  then  had 
and  now  have  their  legal  domicile,  and  since  tbe 
hearing  on  habeas  corpus  involves  only  the  ques- 
tion as  to  who  is  properly  and  legaUy  entiUed 
to  the  custody  of  the  child,  and  since  the  court 
In  aneh  hearings  sits  not  as  a  court  of  equity, 
and  has  no  power  or  authority  to  retain  juris- 
diction of  the  cause  or  to  alter  or  modify  its  de- 
cree, but  that,  the  habeas  corpus  decree,  when 
rendered,  being  final,  the  only  thing  the  court 
can  do  is  to  make  tbe  award  and  make 'it  per- 
manent according  to  all  the  evidence  in  the  case. 

"It  counsel  can  produce  any  authority  holding 
that  on  habeas  corpus  bearing  of  this  character 
the  temporary  custody  of  the  child  can  be  grant- 
ed, jnzisdiction  of  the  cause  retained,  and  sncb 
ora»  afterwards  altered  or  modified,  If  deemed 
proper,  then  I  shall  be  glad  to  hear  the  author- 
ities, but  I  feel  that  no  such  authority  can  Iw 
produced,  and  that  the  award  must  be  in  its 
very  nature  final,  for  that,  when  a  habeas  corpus 
court  has  disposed  of  a  particular  matter  be- 
fore it  and  adjourns,  it  has  no  power  to  recon> 
vene  for  the  purpose  of  reopening  su^  matter. 

"The  court  finds  from  the  competent  evidence 
in  this  ease  that  the  father  is  entitled  to  the 
permanent  custody  of  this  child,  but,  If  there 
was  any  authority  vested  In  a  habeas  corpus 
court  to  make  a  temporary  order  that  could  aft- 
erwards be  altered,  tbe  court  would  be  glad  to 
give  the  temporary  custody  of  the  <±ild  to  its 
mother  because  of  its  tender  years.  But  I  do 
not  believe  that  the  mother  in  this  case  has  the 
right  without  sn£Gcient  cause,  as  I  see  it  from 
tbe  evidence,  to  take  even  her  infant  child  ia 
Louisiana  and  without  tbe  consent  of  its  father, 
who  also  has  the  natural  right  to  share  its  af- 
fection and  companionship,  brine  it  to  this  state, 
and  retain  its  permanent  custody  separate  from 
its  fatho:.     Sam  Whitman,  Jr.,  Chancellor." 

We  construe  this  statemoit  to  mean  that 
the  chancdlor  was  of  the  opinion  that  the 
chancery  court  of  Lauderdale  county  was 
without  Jurisdiction  to  try  tbe  divorce  case 
on  its  merits,  and,  having  no  jurisdiction 
to  try  the  divorce  case,  there  was  nothing  left 
for  him  to  do  but  give  the  diild  to  Its  father. 
The  child  was  a  nursing  infant,  and  was  In 
the  custody  of  its  mother.  We  have  searched 
tbe  notaH  in  vain  for  any  evidence  which 
omld  Justl^r  a  bell^  that  tbe  mother  was  not 
a  fit  person  to  keep  and  care  for  the  babe. 
Taking  the  evidmce  as  a  whole,  we  are  con- 
vinced that  tbe  welfare  <tf  tbe  cbUd  will  be 
best  promoted  by  giving  It  to  its  mother. 

[1]  We  do  not  believe  the  taXbex,  altuated 
as  b«  \TO8,  could  give  to  tbe  intent  that  care 
and  attention  which  its  tender  age  demanded. 
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Trne,  the  law  ae  it  now  stands  gives  the 
father  the  preference,  btit  the  courts  hare 
always  limited  this  general  rule  of  the  com- 
mon law  whaierer  it  was  fonnd  that  the 
moral  and  physical  welfare  of  the  child  de- 
manded a  mother's  love  and  care. 

[2]  Hie  learned  chancellor,  we  think,  was 
in  error  about  his  power  in  the  case.  If  his 
premises  were  sound,  bis  conclusion  was  cor- 
rect We  do  not  think  his  premises  were 
sound. 

Putting  to  one  side  the  law  of  the  domicile, 
the  father  in  the  present  case  invoked  the 
jurisdiction  of  the  courts  of  this  state  and 
got  what  he  asked  for,  and  we  think  he  got 
more  than  he  was  entitled  to.  The  decree 
below  will  be  reversed,  and  tlie  custody  of 
the  child  will  be  awarded  to  Its  mother. 

Reversed. 

STATE)  T.  GRAT.    (No.  18164.) 

Supreme  Court  of  Mississippi,  Division  B. 
April  3.  191S.) 

CunoiiAX.  Law  «s»678(1)— Teui.— Bewtxon 

Between  Acts. 

It  is  error,  in  a  prosecution  for  unlawful 
sale  of  intoxicating  liquors,  to  require  the  prose- 
cution to  elect  a  particular  sale  on  which  to  ask 
a  convictloQ;  three  sales  liavlng  been  charged 
and  proved. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Die.  S  1580:  Dec.  Dig.  «»678a): 
Indictment  ano  Information,  Cent  Dig.  S  434.] 

Appeal  from  Circuit  Court,  Leflore  County ; 
F.  B.  Eh-erett,  Judge. 

Gima  Gray  was  acquitted  of  selling  In- 
toxicating liquors  unlawfully,  and  the  State 
appeals  for  the  purpose  of  settling  the  prinr 
clplea  only.  Beversed. 

Lamar  Easterling,  Asst  Atty.  Gen.,  for  the 
State.  Gardner,  McBee  ft  Gardner,  of  Green- 
wood, for  appdlee. 

POTTER,  J.  This  Is  an  appeal  from  the 
drcQit  court  of  Leflore  county.  Tb»  appellee, 
Gum  Gray,  was  charged  In  the  magistrate's 
court  with  unlawful  selling  of  Intoxicating 
Uquor  and,  having  been  convicted,  aiq>ealed 
to  the  circuit  court  In  the  trial  of  the  case 
in  the  circuit  court  the  state  produced  evi- 
dence of  three  separate  and  distinct  sales  of 
liquor  by  the  appellee,  Gum  Gray,  within  a 
period  of  two  years  anterior  to  the  date 
charged  in  the  affidavit.  At  the  ccmclusion  of 
all  the  evidence,  and  after  InstructionB  had 
been  asked  and  granted  by  the  court,  except 
Instructloa  No.  1*  counsel  representliv  the 
appellee  moved  the  court  to  require  the  state 
to  Aoct  on  wtal(ih  sale,  as  testified  to  by 
witnesses,  a  amvictlon  would  be  ae^ed  for. 
This  motion  was  sustained  1^  the  court,  and 
the  district  attorney  was  required  to  elect 
a  parttcnlar  sale  vpaa  which  he  would  ask 
for  a  eonvlcti<»i.  To  the  actfffli  of  the  court 
sustaining  the  motion  to  elect,  the  state  thai 
and  there  duly  excepted,  and  now  appeals 


to  this  court  for  the  purpose  of  settling  the 
principles  of  this  case  only ;  the  defendant 
having  been  acquitted  by  the  Jury. 

The  only  question  to  be  determined  In  the 
case  is  whether  or  not  the  trial  Judge  was 
in  error  in  requiring  the  district  attorney  to 
elect  a  particular  sale  upon  which  to  aslc  a 
conviction.  The  court  below  was  clearly  in 
error  in  making  this  requirement  Thomas 
V.  Yazoo  City,  95  Miss.  396,  48  South.  821, 
1041 ;  Wadley  v.  State,  96  Miss.  77,  50  South. 
494 ;  Neely  v.  State,  100  Miss.  211,  56  South. 
377;  King  v.  State,  99  Hiss.  2S,  S4  Sooth. 
657. 

Reversed, 

WILSON  et  aL  T.  PEACOCK.  (Na  17577.) 
(Supreme  Court  of  Mlsalssippi,  Division  B. 
April  3.  1916.) 

1.  BJEoncsnT  «=3l4— TrrLE  to  Sufpobt  Ao- 

TXOIf— BT  EBTOPPEI.  of  DSFZIfDAin'. 

In  ejectment  the  plaintiff  can  recover  only 
by  strength  of  his  own  title,  and  not  by  estoppel 
of  defendant  to  deny  plaiutiFs  title  by  reason  of 
the  relation  of  landlord  and  traant 

[Ed.  Note.— For  other  cases,  see  Ejectment 
Cent  Dig.  S  68;  Dec.  Dig.  ^14.] 

2.  LaNDLOBD  and  TBRANT  «S>63(2)  —  ESTOP- 
PEL OF  Tenant  —  Operation  —  Actions  nr 
Which  Effective. 

In  an  action  by  a  landlord  against  his  ten- 
ant holdiag  over  after  expiration  of  the  lease, 
the  landlord's  title  cannot  be  questioned  by  the 
tenant 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  {  159;  Dec  Dig.  «=»03(2).] 

3.  Tbial  ®=^1(1)— Excluding  Withessks. 

The  rule  of  excluding  witnesses  from  the 
courtroom  is  but  a  rule  of  court,  and  is  not  en* 
forced  unless  invoked  by  parties. 

(Bd.  Note.— Fw  other  cases,  see  Trial,  Cent 
Dig.  J  101;  Dec.  Dig.  ^«(1).] 

4.  Tbial  «=>41(3)— Exclusion  o»  WiTNsssEa 
— Pabties. 

Before  a  party  can  be  kept  from  testifying 
under  the  rule  for  the  exclusion  of  witnesses,  be 
must  be  given  the  alternative  of  testifying  first 
or  leaving  the  courtroom. 

[Ed.  Note.— For  other  cases,  see  TtlsJ.  Cent 
Dig.  S  103;  De&  Dig.  «»^8)J 

6.  Coubts  «=»82—Bnu8— Suspension. 

The  trial  court  has  the  power,  and  sbonld 
always  exercise  it  to  relax  or  suspend  all  court 
rules  to  assure  a  full  and  fair  hearing, 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent; 
Dig.  §  295 ;  Dec  Dig,  ®=>82.] 

Appeal  from  Circuit  Court,  Snnflower 
County;  F.  E.  Everett  Judge. 

Action  by  M.  L.  Peacock  against  A.  A.  Wil- 
son and  another.  From  Judgment  tm  Edain- 
tift,  defendants  appeaL  Beversed  and  r» 
manded. 

O.  O.  Moody,  of  Indlanola,  for  appellants. 
Chapman  &  Johnson  and  S.  D.  Nelll,  all  of 
Indlanola,  for  appellee. 

OOOK,  P.  J.  This  Is  a  suit  In  ejectment 
for  about  ten  acres  of  land  located  In  San- 
flower  county,  a  thin  strip  of  land  lying  along 
the  southern  portion  of  the  north  half  ot  the 
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south  half  ot  a  certain  described  section. 
A.ppellee  was  the  plaintiff  and  appellants 
were  the  defendants  In  the  trial  court.  The 
court  Instmcted  the  jni7  to  find  for  the 
plalntlfl.  and  of  tbSa  Instraction  defendants 
fKnui^aln.  Appellants  daimed  that  thev  ob- 
tained title  t»  the  land  In  controveny  hy  ad- 
verse poasessiwL 

[1, 2]  It  was  the  contention  of  the  plain- 
tiff that  deCmdants  had  rented  the  land  from 
blm  after  the  ezpitation  of  ten  years*  adverse 
possession,  and,  having  attorned  to  him  as 
tlie  landlord,  they  will  not  be  permttted  to 
deny  th^  landlwd's  title  to  the  land  in  this. 
a^itm  in  s^ectmaiL  This  contention  seems 
to  have  beoa  approred  by  the  trial  court. 

This  Is  an  action  in  ^Jectmmt  to  Bacure 
poesesdon  of  the  land  by  the  allied  owner 
of  the  lefBl  tltto,  and  not  an  actitm  by  the 
landlord  against  his  tenant  holding  over  after 
the  expiration  of  his  lease.  The  plaintiff  in 
ejecbnent  can  <nily  recorer  possesrion  (tf  land 
by  Ihe  atzength  of  his  title;  while  in  an  ac- 
tloB  to  aacDxe  possession  of  land  from  a  ten- 
ant who  refused  to  deUver  possession  to  his 
landlmd  after  the  exidiatioat  of  his  term  the 
landlozd'a  title  cannot  be  Questioned  by  the 
tenant.  The  title  Is  not  InrolTed  in  the  lat- 
ter case.  The  mere  tact  that  the  defendant 
Is  Oie  tokant  of  the  plalntlfl  obviates  the  ne- 
cessity tct  any  proof  of  title  In  the  landlord. 
The  landlord's  title  may  not  be  questioned 
by  the  tenant  at  all.  He  Is  estopped  to  do  so 
by  reason  of  the  relation  existing  between 
him  and  his  landlord.  If  It  be  true  that  the 
court  below  granted  the  Instruction  up<m  the 
theory  that  the  toiant  was  estopped  to  ques- 
tion his  landlord's  title,  we  think  be  was  in 
error.  However,  there  is  another  question 
in  the  record,  and,  if  the  conit  below  correct- 
ly solved  that  question  against  defendants, 
the  Judgment  will  stand.  So  the  case  would 
be  affirmed  notwithstanding  the  court  erred 
upon  the  theory  of  estoppel,  and  it  there/ore 
becomes  necessary  to  considw  the  other  ques- 
tion. 

We  quote  from  the  record  what  occurred, 
viz.: 

*'Mr.  A.  A.  Wlleon  (white),  witness  for  the  de- 
fendant, after  bong  first  duly  sworn,  was 
presented  to  testify: 

"Jury  retired. 

"By  Mr.  Neill:  The  plafaitiff  objects  to  Mr. 
Wilson  testifying  In  this  c&ae,  because  the  rule 
was  invoked,  and  the  defense  failed  to  put  Mr. 
Wilson  on  the  stand  first,  so  we  object  to  his 
testiMng  in  this  case,  because  the  rale  was  In- 
vokta,  and  he  was  In  here,  and  was  not  put  on 
the  stand  to  testify  firet 

"By  the  Court:  When  the  witnesses  In  this 
ease  were  called  the  rule  was  invoked  by  the 
plaintiff.    All  of  the  witnesses  were  called,  the 

Caintiff,  t<«ether  with  ell  of  the  witnesses  who 
id  been  called,  was  sworn,  and  the  conrt  in- 
structed the  witnesses  that  they  would  have  to 
go  out  of  the  hearing  of  the  court.  Ihe  defend- 
ant was  not  sworn  at  that  time  as  a  witness, 
and  after  the  plaintiff  had  rested  his  case,  and 
witness,  who  it  appears  was  agent  of  the  defend- 
ant in  r^ereuce  to  the  property  in  litigation, 
testified,  tiien  the  said  defendant  was  csTled  to 
tlM  witness  ataad,  wberenpon  the  plaintfff  ob- 


jected, ^at  objection  Is  sustained  in  so  tar  as 

the  testimony  oi  this  witness  will  go  to  offer 
thmgs  not  testified  to  by  the  witness  Haynes, 
who  was  put  on  the  stuid  by  die  defendant,  and 
as  to  other  thhigs  that  the  defense  might  offer  to 
show  t>y  the  defen^nt  not  testified  to  by  the 
witness  Haynes  ha  may  do  so,  and  ths  objecti<m 
is  overruled. 

"By  Judge  Moody:  The  defendant  who  is  the 
witness  now  has  been  present  all  of  the  time  In 
the  courtroom  frran  the  time  this  case  was  called 
until  offered  as  a  witness.  The  court  was  not 
asked  by  the  plaintiff  at  the  time  that  the  wit- 
ness Haynes  took  the  stand  to  testify  to  exclude 
the  defendant  from  the  room  If  be  expected  to 
testify,  nor  did  the  plaintiff  ask  the  court  at 
any  time  to  exclude  the  defendant  from  the 
room  if  he  expected  to  testify. 

"By  Mr.  Chapman:  That  the  defendant  gave 
no  notice  to  the  plaintiff  that  they  would  intro- 
duce one  of  the  defendants  as  a  witness,  by  no- 
tice or  by  calling  the  witness,  the  defendant 
Wilson  to  be  sworn  with  the  other  witnesses. 

"By  Judge  Moody :  The  attorneys  for  the  de- 
fendant now  state  to  the  court  that  the  reason 
they  didn't  call  the  oourt's  attention  to  their 
purpose  of  having  the  defendant  Wilson  testify 
because  they  understood  the  law  to  be  that,  if  the 
plaintiff  wished  him  excluded,  they  must  ask  the 
court  to  do  so,  or  call  for  him  to  testify  first. 

"By  Mr.  Chamnan:  And  the  plainCitTs  a^ 
tomeys  state  that  they  didn't  call  for  the  de- 
fendant Wilson  to  testify  first,  or  to  be  exclud- 
ed from  the  courtroom  while  the  defendant's  wit- 
ness Haynes  was  testifying,  because  they  didn't 
know  that  Wilson,  one  of  the  defendants,  would 
be  called  as  a  witness  in  behalf  of  the  defense, 
and,  second,  because  attorneys  representing  the 
defendants  are  old  and  experienced  attorneys, 
and  are  presumed  to  know  the  law. 

"The  defendant  then  and  there  excepted  to 
the  ruling  of  the  court 

"Jury  returned. 

"Counsel  for  the  defendant  states  to  the  court 
that,  in  view  of  the  fact  that  it  is  impossible 
for  them  to  examine  the  witness  the  defendant 
A.  A.  Wilson  without  examining  him  in  refer- 
ence to  some  things  testified  to  by  witness  B.  Ij. 
Haynes,  we  are  forced  to  keep  him  off  the 
stand." 

[3]  It  must  be  conceded,  we  think,  that  the 
trial  Judge  exercised  a  delicate  discretion  (if 
discretion  he  had)  when  be  denied  to  the 
defendant  the  privilege  of  giving  testimony 
in  his  own  behalf.  The  rule  of  excluding 
witnesses  from  the  courtroom  Is  but  a  rule 
of  court,  and  is  not  enforced,  unless  it  be 
Invoked  by  the  parties  to  the  litigation. 

[4]  It  would  seem  that  the  statement  of  emi- 
nent counsel  the  reasons  why  defendant  was 
not  sent  from  the  courtroom  should  have  ap- 
pealed strongly  to  the  court;  while  this  court 
seems  to  have  held  that  the  court  possessed 
the  power  to  exclude  a  party  to  a  lawsuit  at 
certain  stages  of  the  trial  if  the  trial  Judge 
deemed  it  essential  to  the  discovery  of 
truth.  It  Is  difficult  for  the  writer  to  rec- 
oncile this  holding  with  the  undoubted  right 
a  party  to  a  lawsnlt  to  conduct  his  own 
case,  examine  all  of  the  witnesses,  and  argue 
on  tiie  facts  to  the  Judge  and  Jury;  and,  if 
a  litigant's  lawyer  who  is  also  a  vritness  must 
testify  before  any  other  witness  has  testi- 
fied, I  can  imagine  a  case  wherein  the  order- 
ly presentation  of  facts  ml^t  be  serlonsly 
impaired.  Speaking  for  the  court,  before 
a  parfy  to  a  litigatimi  can  be  kept  from  tea' 
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ptjbag,  he  imut  be  given  die  altenuitlTe 
of  testifrlng  first  or  leaving  the  courtroom. 

tf]  BCere  roles  of  practice  sboold  never 
stand  In  the  way  of  pmnltUng  the  Jury  to 
hear  all  the  witnesses,  and  In  this  case  the 
record  disdoses  that  nothing  save  a  rule  of 
practice  denied  tbls  sabstantlal  rule  of  Jus- 
tice to  the  d^endants.  The  trial  court  has 
the  power,  and  should  always  exerdse  It,  to 
relax  or  sosprad  all  court  rules,  to  the  csid 
that  litigants  may  be  aasnred  of  a  fall  and 
Xalr  hearing  of  their  side  of  the  cmtrovwor. 
The  record  does  not  dhow  any  reason  wl^ 
the  discovery  of  the  actual  truth  would  have 
tieen  impeilled  the  defendant's  testimony, 
and,  In  the  absoice  of  such  showing,  we  think 
the  trial  court  erred  In  refusing  to  permit 
the  witness  to  testify.  This  question  has 
been'  discussed  in  several  decisions  of  this 
court,  and  we  find  nothing  In  any  of  the 
cases  Inconsistent  with  oar  ruling  in  the 
pieaait  case;  See  Frmch  v.  Sale.  63  Bliss. 
388;  BemhehL  v.  Ettbnai,  68  Miss.  202,  5 
South.  8SS;  Smith  v.  Team,  18  South.  4d2; 
Kline  V.  Haszlerigg,  21  South.  XL 

Reversed  and  remanded. 


ILIJNOIS  CENT.  R.  CO.  v.  SHAOKLB- 
FORD.    (No.  17441.) 

<Sapr«me  Court  of  Mississippi,  Division  6. 
April  3,  1916.) 

CABBIEBa  «=>277{6)  —  PAaSENGHHS  —  IlTADE- 

QUATB  Accommodations  —  Compensatobt 

AND  Punitive  Damages. 

Where  defendant  railroad  stopped  a  limited 
train  at  a  nonstop  statioD,  for  the  accommoda- 
tion of  plaintiff  and  her  friends,  and  plaintiff 
with  her  friends  b;  direction  of  the  conductor 
rode  a  distance  of  eight  miles  in  a  baemga  coach 
after  passing  through  a  compartment  devoted  to 
nc^rroeg,  the  minor  discomforts  did  not  support 
an  award  'of  $100  actual  and  punitive  damages, 
although  the  passenger  coaches  were  not  filled, 
the  plaintiff  haTing  failed  to  protest  against  rid- 
ing ID  tlie  baggage  car. 

lEi,  Note.— For  oth«r  caaes,  see  CarrierB. 
Cent.  Dig.  |  1084;  Dec.  Dig.  «=9277(6).] 

Appeal  from  Circuit  Court,  Tishomingo 
County ;  Claude  Clayton,  Judge. 

Action  by  Mrs.  Harriet  Shackleford  against 
the  Illinois  Central  Railroad  Comimny. 
Jndgment  for  plaintiff,  and  defendant  ap- 
peals.  Reversed  and  dismissed. 

Mayes  &  Mayes,  of  Jackson,  and  3.  M. 
Boone,  ot  Corinth,  for  appellant.  W.  "L,  EI< 
ledger  of  Inka,  for  appdlee. 

POTTER,  J.  This  Is  an  appeal  frcnn  the 
circuit  court  of  Tishomingo  county. 

Some  time  In  June,  1013,  Mrs.  Harriet 
Shackleford  purchased  a  flrat-class  ticket 
over  the  Illinois  Central  Railroad  from  Den- 
nis, Miss.,  to  Paden,  Mlits.,  two  stations  on 
said  railroad  about  eight  miles  apart.  Mrs. 
ShadEleford  on  the  day  In  question  had  been 
to  a  sln^iv  mtertalnment  b^ng  held  at  Den* 
olfl,  and  because  quite  a  number  of  people 


wanted  to  retom,  a  imwl  was  made  at  the 

IlUnolB  Central  Railroad  Company,  the  de- 
fendant, throat  Its  agrat,  to  have  its  test 
train  that  runs  from  Chicago,  III,  to  Jadt- 
sonville,  Ela.,  stop  at  Dennis,  a  place  that 
it  did  not  usually  stop^  In  wder  to  accommo- 
date ttie  crowd  wtio  had  gone  to  the  aOe^ 
tatnmoit  In  questhm  at  Dennis.  TbB  idaln- 
tUf,  Mrs.  ShadklefOTd,  came  to  Doinla  fimn 
her  bone  at  Paden  In  the  morning  In  her  bug- 
gy, but,  b^ng  lick  with  a  headache,  she  oon- 
<ltuded  to  retom  home  on  the  train  wttb  Uie 
crowd  of  people  who  were  returning  by  ralL 
When  Urs.  ShacklefMd  and  hor  compan- 
ions boarded  the  train  that  had  stopped  for 
their  aooommodaticm,  according  to  tiieir  tes- 
timony, the  conductor  on  the  train  directed 
them  to  the  loCt  hanc^  and  that  this  war  led 
them  throuifh  a  part  of  a  ooadi  provided  Cor 
negroes  into  another  part  thereof  partttlooed 
off  from  the  n^ro  ooadi  as  a  baggage  car, 
and  that  In  this  coach  the  plaintiff  and  her 
companions,  who  held  flr8t-<daa8  tictets,  rode 
from  Dramls  to  Paden,  a  Ustsnce  of  about 
eight  miles.  There  was  some  evidosoe  that 
the  passengers  experienced  a  disagreeable 
s«isatl(Hi  of  smelling  bad  odors  as  they  pass- 
ed through  the  negro  coatdi,  and  that  tn  the 
baggage  coach  was  the  grime  and  dirt  usual- 
ly found  In  a  baggage  coadi.  The  railroad 
company  defended  Its  action  In  putting  the 
passengers  In  question  In  the  baggage  coach 
on  the  gromid  that  the  flrst-dass  passenger 
coaches  were  filled  up.  There  was  evidence 
that  this  was  not  true,  but  however  that  may 
be,  the  plaintiff  In  this  case  was  surrounded 
by  her  good  friends,  a  Jolly  crowd  returning 
from  a  social  gathering,  end  the  disagreeable 
features  of  the  trip  were  trifling  and  were 
probably  ofEset  by  the  novels  of  the  sltoatloD 
enjoyed  perhaps  by  every  one  of  the  passen- 
gers on  their  trip  to  Paden.  The  good  lady 
did  not  protest  when  shown  this  place  to 
ride,  and  in  view  of  the  fact  that  she  did  not 
herself  protest  against  riding  In  this  car, 
and  In  view  of  the  fact  that  the  entire  trip 
<Hily  consumed  16  minutes,  and  no  negligence 
Is  shown,  we  are  of  the  opinion  that  the 
Judgm^t  r^dered  In  the  court  below  for 
¥100  actoal  and  punitive  damages  is  erro- 
neous. 

Reversed  and  dismissed. 


Tnjj  T.  FAIRBANKS  OO.   <N&  17686.) 
(Supreme  Ooort  of  BOsstsslppl,  DlvUon  B. 
AprU  8,  1918.) 

Master  and  Sebvant  ^»816(1)— Injuaixs  to 
Sebvant— Relation  of  Pabtibs. 

A  company  which  sold  a  railroad  scale  at 
a  fixed  price  at  its  place  of  bnslnesB  and  arreed 
to  furnish  an  expert,  who  was  regularly  in  its 
emplo;  and  whose  wages  were  paid  by  it,  to 
superintend  the  installation  of  the  sdde,  the 
buyer  furnishing  the  materials  and  all  othw 
workmen  and  exercising  a  general  control  orw 
the  work,  is  not  as  independent  contractor  to 
install  the  scale,  so  as  to  be  considered  the  em- 
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ployer  of  a  atrpeiiter  who  «u  Injiind  thronjh 
no  fiiult  of  the  expert  while  the  eeale  was  be- 
ing installed. 

[Ed.  Notb— For  other  cases,  see  Master  and 
Servant.  Gent  Dig.  |  1242;  Dee.  Dig.  «3» 
8ie(l)J 

Appeal  from  Circuit  Court,  Lauderdale 
Connty ;  Jna  Ij.  Bu Aley,  JodgOb 

Action  b7  J.  S.  TUl  agaizut  the  Fairbanks 
CfHDpany.  Judgment  tor  the  defendant,  and 
plaintiff  appeals.  Affirmed. 

R.  D.  Cooper  and  Jacobaon  &  Brooks,  all  of 
Meridian,  for  appellant.  Amis  ft  Dmm,  of 
Meridian,  for  appellee. 

STEVEXS,  J.  Appellant,  as  plaintiff  In 
the  court  below,  instituted  this  action  of  tort 
against  appellee  Jointly  with  Southern  Oil 
&  Fertilizer  Company  seeking  damages  for 
I>er80nal  injuries  allied  to  have  been  sus- 
tained by  appellant  while  a  workman  engag- 
ed in  certain  coustmctlon  of  s  railroad  track 
scale.  Fr<Hu  an  adverse  Judgment  in  the 
conrt  below,  plaintiff  appeals.  It  appears 
that  the  Southern  Oil  &  Fertilizer  Company  of 
Meridian  In  July,  1912,  purchased  of  the 
Fairbanks  Company,  a  corporation  domiciled 
at  New  Orleans,  La.,  a  large  railroad  track 
scale.  The  order  for  the  scale  Is  as  follows: 

"Date  7A3/12.  No.  1502.  The  fUrbanks 
Company,  New  Orleans,  I^:  Ship  to  Southern 
Oil  A  Fertilizer  Company.  Address,  Meri^an, 
Hiss.  How  Bbip,  N.  O.  &  N,  E.  When,  at  once. 
Salesman,  F.  M.  Yager.  Terms,  &  o.  b.  N.  O. 
9/1/60  days:  Balance  90  days  thereafter.  One 
SO  ton  42  ft  Fairbanks  Std.  B.  B.  Track  st. 
Type  Registering:  Beam.  Dead  Rail  Stands 
and  Steel  construction  with  supL  at  $862.60 
net  and  our  Faiitanks  scale  with  blueprints. 
We  to  furnish  foundation  and  decking  timber. 
O.  K.  Southern  Oil  &  Fertiliser  Company,  by 
H.  O.  Fwrester,  Preddent" 

TUa  scale  was  In  due  time  shipped  lab. 
New  Orleans.  In  accoi^ance  with  ttie  lan- 
guage of  the  order,  ".with  snpt  at  $862.5tf 
net."  appellee  furnished  a  skilled  medianlc 
to  assist  In  the  installation  of  the  scales  at 
the  plant  of  the  Southern  Oil  ft  Fertiliser 
Company  In  Meridian.  The  construction 
which  the  parties  to  this  contract  give  to 
the  written  order  Is  reflected  In  the  follow- 
ing letters: 

"Sept  18.  1912.  Southern  Oil  ft  Fertilizer 
Company,  Meridian,  Miss. — Gentlemen:  Yours 
of  the  16tb  received  and  in  reply  would  ask 
that  you  kindly  advise  us  if  yon  have  your 
foandation  ready,  as  welt  as  the  small  amount 
of  timber  called  for  In  the  plans  and  the  dead 
raflstand  in  addition  to  the  scale  and  the  struc- 
tnral  steeL  If  these  be  all  on  the  ground  and 
the  foundation  ready,  we  will  then  send  our 
me<^nic  at  once  to  superintend  the  installa- 
tion, as  we  have  been  holding  him  here  at  New 
Orleans  on  local  work,  so  as  to  have  him  at 
your  disposal  as  soon  as  your  material  arrivea 
Awaiting  your  advice  concemlitf  this,  we  re- 
main, Tbe  f^rbanks  Company.*^ 

"Meridian.  Hiai..  9/19/12.  The  Fairbanks 
Company,  New  Orleans,  La.— Gentlemen:  An- 
swering yours  of  the  16th,  we  will  have  old 
scales  torn  out.  and  be  ready  fbr  your  man 
Tuesday  morning,  so  please  let  him  leave  New 
Orleans  Monday  night  Wa  want  him  to  su- 
perintend boilding  the  dead-rail  piers,  et&,  but 
expect  to  pay  tar  time  be  is  delayed  by  haying 


to  do  so.  It  Is  our  desire  to  have  a  scale  that 
is  pnt  op  from  pier  up  to  beam  box  by  a  com- 
petent superintendent  Very  truly  yours,  H, 
C.  Forrester,  President" 

The  appellee  sent  <me  Costellow  to  super- 
Intend  the  InstaUatlon  while  the  SontliwD 
Oil  ft  Fertilizer  Company  furnished  and  as- 
sembled the  nuterlals  for  the  foundation 
and  emiOtved  such  laborers  aa  were  neces- 
saiy  to  do  the  work.  In  addition  to  the- 
ordlnary  laborers,  the  Southern  OU  ft  Fav 
tlllzer  Company  had  a  mechanical  superin- 
tendent, a  Mr.  Brown,  who,  to  some  extentr 
assisted  In  the  work  as  well  as  directions  as 
to  how  the  work  should  proceed.  Mr.  Brown 
himself  says ; 

"I  did  all  I  could  to  rush  It,  as  much  as  I 
could,  because  It  was  as  much  to  my  interest  to 
do  it  because  1  was  working  for  the  company."' 

All  labor  was  paid  by  the  Southern  Oil  ft 
Fertilizer  Company.  In  the  work  of  Instal- 
lation it  became  necessary  to  handle  .what  Is 
referred  to  as  an  I-beam,  a  steel  rail  some 
28  feet  long,  about  18  Inches  wide,  and  hav- 
ing a  flange  on  each  side,  called  the  facing 
of  the  beam,  some  six  Inches  wide.  In  ad- 
justing this  beam,  It  became  necessary  slight- 
ly to  chip  off  one  end  of  It  In  chipping  off 
the  end  of  this  tteam  and  In  the  handling  of 
same  by  certain  negro  laborers,  the  beam 
tamed  over  and  fell  against  appellant,  who 
was  then  engaged  aa  a  carpenter  construct- 
ing the  wooden  framework  of  the  scale  box. 
and  crushed  and  broke  his  legs.  Just  why 
the  beam  fell  it  Is  difficult,  If  not  almost  Im- 
possible, to  determine  from  the  evidenca. 
There  Is  no  lUrect  evidence  that  the  place 
where  plaintiff  was  worltlng  was  unsafe^ 
The  declaration  was  filed  against  both  com- 
panies, but  at  the  trial  and  before  evidence 
was  Introduced  plaintiff  entered  Into  an 
agreed  setUenoent  with  the  Southern  Oil  ft 
Fertilizer  Company,  one  of  the  defraidants, 
and  released  that  company  without  prelndice 
to  its  right  to  proceed  against  appellee.  Aft- 
er the  plaintiff  bad  introduced  his  evidence 
and  rested  his  case,  the  defendant  moved  the 
court  to  exclude  the  testimony  offered  and  to 
grant  appellee  a  peremptwy  Instruction. 
This  motion  was  sustained  and  Judgment 
flnal  entered  in  appellee's  favor. 

It  is  the  contention  of  appellant  that  the 
Fairbanks  Company  under  the  facts  of  this 
case  .was  an  Independent  omtractor.  Ap> 
pel  lee,  on  the  other  hand,  contends  not-  only 
is  no  negligence  shown  against  either  of  the 
defendants,  but  that  the  work,  being  done 
was  prosecuted  by  the  Southern  OU  ft  Fer- 
tilizer Company  and  not  by  appellee.  Coun- 
sel for  appellee  contend  that,  under  the  terms 
of  the  written  contract  aa  oonstmed  by  the 
parties,  appellee  slmplj  sold  to  Southern  On 
ft  Fertilizer  Company  a  railroad  trade  scale 
t  0.  b.  New  Orleans,  and,  as  an  Inducement 
to  the  trade  or  part  of  the  purchase  price 
for  the  property,  fnrnlshed  a  skilled  me- 
chanic to  assist  In  the  Installation  to  be  done, 
directed,  and  paid  for  wholly  by  the  pnr^ 
diaaer. 
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WttboQt  discussing  the  erldence  in  detail 
&Dd  aside  from  the  question  whether  or  not 
liability  was  shown  against  either  companr, 
we  are  firmly  convlBced  that  appellee  under 
the  facts  In  this  case  was  In  no  wise  an 
independent  contractor.  The  articles  pur- 
chased were  the  component  parts  of  a  large 
railroad  track  scale.  This  machinery  was 
bought  f.  0.  b.  New  Orleans.  When  this  per- 
sonal  property  was  loaded  upon  the  cars  at 
New  Orleans,  it  became  the  property  of  the 
Southern  Oil  &  Fertilizer  Company.  When 
it  arrived  In  Meridian,  It  was,  of  course,  un- 
loaded at  the  expense  of  and  Installed  by  and 
at  the  expense  of  the  purchaser.  It  is  Im- 
material whether  the  Fairbanks  Company 
added  anything  to  the  price  for  furnishing 
a  superintendent  or  skilled  mechanic  to  di- 
rect the  installation.  When  the  skilled  me- 
chanic appeared  in  Meridian,  he  was  there 
merely  to  assist  the  foreman  and  laborers 
employed  exclusively  by  the  purchaser  and 
to  use  materials  furnished  exclusively  by  the 
purchaser.  The  Southern  Oil  &  Fertilizer 
Company  selected  the  site  for  the  scales.  It 
selected  and  furnished  the  materials.  It  em- 
ployed and  paid  for  all  labor.  It  had  a  right 
to  continue  or  discontinue  the  work  at  any 
moment.  The  billed  mechanic  furnished  by 
appellee,  while  there  to  give  the  purchaser 
the  benefit  of  his  experience  and  skill,  was 
nevertheless  under  the  general  supervision  of 
the  Southern  Oil  &  Fertilizer  Company. 
They  cottld  use  him  or  not  use  him  in  their 
pleasure.  Their  officers  and  agents  might 
disagree  with  the  Judgment  or  plans  of  this 
mechanic  and  override  or  brush  aside  any 
jdan  of  Installation  advised  by  the  mechanic. 
In  other  words,  while  the  wages  of  Mr.  Cos- 
tellow  were  not  paid  to  him  directly  by  the 
Southern  Oil  &  Fertilizer  Company,  yet  he 
became  In  a  real  sense  the  servant  of  this 
company  In  the  work  of  installing  the  scale. 
Our  conrt  announced  the  different  tests  by 
which  this  question  is  generally  determined 
In  the  case  o£  K.  O..  B.  B.  Y.  &  M.  R.  R.  Co. 
T.  Norwood.  62  Miss.  665,  62  Am.  Rep.  191, 
as  follows: 

"Among  the  numerous  tests  which  have  been 
from  time  to  time  suggested  for  the  determina- 
tion of  the  qneetion,  whose  seirant  is  tliis?  are 
the  following,  each  of  which  has  in  some  case 
been  otmsidered  as  conclusively  fixing  the  exist- 
ence ot  the  relation:  (1)  The  right  of  selecting 
the  servant;  (2)  the  right  to  discharge  the 
servant;  (3)  the  right  to  control  the  servant; 
(4)  that  he  is  not  a  master  who  is  Interested  In 
the  ultimate  result  of  the  wo^  done  as  a  whole, 
but  not  In  the  details  of  Its  performance." 

Measured  by  these  general  tests,  we  have 
no  hesitancy  In  saying  that  Mr.  Till,  who 
here  complains,  was  the  servant  of  the  South- 
em  Oil  &  Fertilizer  Company,  and  not  that 
of  aiipellee.  The  latter  in  this  case  did  not 
enter  into  a  contract  for  construction  work. 
It  simply  did  that  which  factories  are  dally 
doing  when  they  send  out  their  experts  to 
assist  purchasers  In  unloading  or  taking 


down  and  setting  np  complicated  machinery, 
Automobiles,  etc.  There  is  no  contention 
here  that  Mr.  Costellow  was  an  Inexperienc- 
ed or  unskilled  mechanic,  or  that  appellant 
was  injured  through  his  incompetency.  Even 
though  his  skill  was  relied  upon,  the  Merid- 
ian company  still  had  a  right  to  control 
him.  As  said  by  the  Supreme  Court  of 
Massachusetts  In  Samuelian  T.  AjoaertoiB 
Tool  Co.,  ICS  Mass.  12.  40  N.  E.  98: 

"The  fact  that  they  relied  largely  upon  bis 
skill  and  experience  did  not  affect  their  absolute 
right  to  control  him  in  everything  he  did  upon 
their  machinery." 

Likewise.  In  the  case  of  Delory  t.  Blod- 
gett,  186  Mass.  126,  89  N.  E.  1078,  64  L.  B. 
A.  114,  102  Am.  St  Rep.  328: 

"The  question  in  every  case  is  whether  the 
proprietor  for  whom  the  work  is  being  done 
has  given  up  his  proprietorship  of  the  partimlar 
business  to  an  independent  contractcnr,  and  has 
thus  divested  himself  of  the  right  of  control, 
so  that  he  has  no  longer  a  legal  right  to  termi' 
nate  the  work  or  direct  it  If  be  has  done  noth- 
ing to  limit  his  rights  in  regard  to  the  businesi 
which  is  being  done  for  his  benefit  hut  retains 
his  proprietursliip  of  it  each  man  who  works 
in  it  is  legally  subject  to  bis  control  while  so 
engaged,  and,  in  reference  to  the  rl^te  of  third 
persons  who  are  affected  1^  the  wnrk.  Is  his 
servant" 

We  do  not  mean  to  say  that  the  method  of 
payment  or  the  fact  that  materials  are  fur- 
nished would  in  any  particular  case  prevent 
an  employ^  from  being  an  independent  con- 
tractor. It  would  seem  to  be  elementary  that 
there  could  be  no  Indep^dent  contractor 
in  construction  work  of  the  character  here 
reflected  in  the  absence  of  a  well-defined 
contract  to  construct  AU  that  appellee  did 
or  undertook  to  do  was  either  to  lend  or  fur- 
nish the  skilled  mechanic.  This,  In  our  Judg- 
ment, was  not  sufficient  to  constitute  it  an 
'  independent  contractor  for  the  extensive  and 
Important  work  in  connection  with  which  ajH 
pellant  received  his  unfortunate  injury. 

The  views  here  expressed  are  in  no  wise  in 
confiict  with  the  recent  case  of  Callahan  Con- 
struction Co.  et  at  v.  Raybutn,  69  South.  660. 

Affirmed. 


WILLIAMS  T.  WILLIAMS.   (No.  17S640 

(Supreme  Conrt  of  Mississipid,  Dlrision  B. 
April  8.  1916.) 

Pabtition  ^=>12(3)  — Homestiad  — BrraoT— 
Widow's  Shaoe. 

Under  Code  1006,  !  6086,  authorizing  a 
widow  to  renounce  the  provision  for  her  made 
in  her  husband's  will  and  to  dect  to  take  her 
legal  share  of  his  estate,  whereupon  she  is  en- 
titled to  such  nart  of  his  estate  as  she  would 


have  been  endued  to  if  he  had  died  intestate,  a 
widow  with  one  cMld,  upon  renouncing,  took 
by  descent  a  child's  share  or  an  undivided  in- 
terest in  the  homestead,  which,  under  Motion 
1650,  shall  not  be  subjeetsd  to  partition  during 
her  widowhood,  as  long  as  occupied  by  her, 
without  her  consent 

[Ed.  Note.— For  other  cases,  see  PartltioDt 
Gent  Dig.  f  60;  Dee.  Dig.  ^12(S).1 
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Appeal  from  Ohanceiy  Oourt,  De  Soto 
CSonnts  t  J*     McUowm,  Cbanoellor. 

Harriet  Tmilams  excited  to  the  report 
Qt  a  sale  made  W.  S.  WUIiams,  the  ex- 
ecutor of  the  homestead  of  Richard  WUUama, 
deceased.  Exceptions  sostalned,  and  sale  va- 
cated and  art  aatde,  and  Uie  executor  ap* 
peals.  Affirmed. 

Lauderdale  Sc  Lauderdale,  of  Hernando, 
for  appellant  J.  B.  Holmes,  of  Memphis, 
Tenn.,  and  B.  S*.  &  Logan,  ot  Hernando,  tor 
appellee. 

STSVISNS,  J.   Hie  appeal  In  this  case  la 
prosecuted  by  appellant  as  the  executor  of 
the  last  will  and  testament  of  one  Richard 
Williams,  deceased,  and  Is  based  upon  a  de- 
cree rendered  by  the  chancery  conrt  of  De 
Soto  county  sustaining  exceptions  to  the  re- 
port of  a  sale  made  by  the  executor  of  the 
homestead  of  the  deceased.  The  record  dis- 
closes that  BIdiard  WlUiams,  by  his  last  will 
and  testament,  directed  that  his  executor 
should  take  possession  of  the  real  property, 
sell  the  same,  together  with  his  other  prop- 
erty, real  and  personal,  for  cash  at  public 
sale,  and,  after  paying  all  debts  and  the  ex- 
penses of  administration,  should  pay  or  di- 
vide the  proceeds  of  sale  amongst  his  widow, 
Harriet  Williams,  appellee  herein,  and  his 
five  childrai  mentioned  by  name  in  the  wl)L 
The  widow,  in  proper  time  after  the  death  of 
the  testator,  renounced  the  will  and  thereby 
elected  to  take  by  inheritance  in  accordance 
with  the  statute.  The  testator,  with  his  wife 
and  minor  child,  resided  upon  their  country 
home  consisting  of  the  135  acres  of  land  In- 
volved in  this  suit.   Tills  exempt  homestead 
the  executor  attempted  to  sell  In  accordance 
with  the  terms  and  directions  of  the  will,  and 
it  is  to  his  report  of  the  sale  of  the  home- 
stead that  the  widow  objected,  on  the  ground 
that  the  same  constltnted  the  exempt  home- 
stead and  that  the  widow  had  the  statutory 
right  to  reside  upon  this  homestead  during 
her  widowhood.  The  conrt  sustained  the  ob- 
jections and  set  aside  and  vacated  the  sale 
attempted  to  be  made  by  the  executor.  From 
this  decree  the  executor  appeals,  contending 
that  the  testator  bad  a  right  to  dispose  of 
his  exempt  property  by  will,  and  that  when 
he  has  thus  made  disposition  of  the  home- 
stead the  widow  no  longer  has  the  right  giv- 
en her  by  section  1659,  Code  of  1906. 

There  Is  no  contention  that  the  widow  In 
this  case  has  a  separate  estate,  and  her 
rights,  tiierefore,  are  fixed  by  section  5086, 
Code  of  1806.  Under  this  section  the  widow 
Is  not  <Hily  awarded  a  child's  part  of  the 
estate  in  the  instant  case,  but  enjoys  such 
statutory  rights  as  are  given  her  by  the 
laws  of  descent  and  distribution.  So  far 
as  her  rights  are  concerned,  there  Is  no 
inu.    She  Is  accorded  the  sUtuCory  tUibt 


to  renounce  the  will  and  thereby  brush 
aside  the  Imtmment  oC  writing  by  which 
the  righta  of  the  otbw  devisees  are  meas- 
ured. In  thns  electing  to  take  an  heir's 
portlmi  of  the  estate  she  Inherits  by  descent 
an  undivided  interest  in  the  luunestead. 
which,  under  the  express  provisions  of  the 
statute,  **8haU  not  be  snhjocted  to  partition  or  • 
sale  for  partition  during  her  widowhood, 
as  long  as  it  is  occupied  or  used  by  the 
widow,  unless  she  consent"  This  nnder- 
standing  of  the  statute  was  evidently  In  the 
mind  of  Judge  Terral  when  he,  in  the  case  of 
McGaughey  v.  Eades,  78  Miss.  863,  29  South. 
S16,  employed  the  following  language: 

"Where  she  gets  nothing  by  the  will,  or  where 
the  devise  to  her  Is  ansatisfactDry,  and  she  re- 
nouDces  the  will,  she  takes  a  chUd's  part  of  his 
estate ;  bnt  where  she  takes  a  legacy  tinder  the 
will,  and  the  will  is  expr^sly  made  in  Ueu  of 
the  allowance  of  one  year's  provisions  and  all 
exempdoDs,  she  may  not,  without  renouncing  tiie 
will,  take  the  iMAcy  and  the  year's  pnmslon 
and  other  exempdons." 

The  same  thought  t»  expressed  In  unmis- 
takable terms  In  the  case  of  GonUm  v.  James, 
86  loss.  719,  S9  South.  18,  1  L.  B.  A.  (N.  8.) 
4ftL  Among  general  expressions  of  the  court 
In  harmony  with  this  view,  Judge  Truly  ob- 
served that  the  widow  In  a  case  of  this  kind 
"is  at  liberty  to  signify  her  dissent  to  the 
will;  and,  when  she  has  done  this,  in  the 
eyes  of  the  law  the  decedent,  so  far  as  her 
rights  are  concerned,  becomes  an  intestate, 
and  her  rights  are  fixed  by  the  law,  which 
would  control  if  he  had  died  in  a  state  of 
total  Intestecy."  The  law  looks  with  favor 
upon  the  homestead  exemption  and  guards 
Jealously,  not  only  the  right  of  the  husband 
to  occupy  with  his  family  the  home  while  he 
is  living,  but  continues  to  give  shelter  to  his 
widow  dnrlng  her  widowhood,  even  saying 
to  the  creditors  that  the  homestead  la  sacred 
grouod  and  cannot  be  sobjected  to  their 
debts. 

The  case  of  Kash  v.  Young,  31  Miss.  134, 
is  relied  on  by  app^ant  Without  expressly 
approving  the  announcement  of  the  court  In 
that  case,  the  facts  dilferentlate  It  from  the 
Instant  case.  The  Nash  Case  dealt  largely 
with  personal  prt^erty  whldi  had  been  spe- 
cifically devised  to  parties  other  than  the 
widow,  and  when  this  case  was  decided  the 
widow  had  the  right  of  dower,  and  In  tlie 
setting  apart  to  her  of  dvjwer  the  mansion 
house  was  embraced  in  the  portion  to  be  al- 
lotted her.  Furthermore,  In  the  present  case 
we  think  sectlcm  1^9  of  our  present  Code 
should  be  so  construed  as  to  embrace  this 
case.  We  think  the  Legislature  so  Intended, 
and  this  conatructlon  does  not  materially  in- 
terfere with  the  right  of  the  testator  to  dis- 
pose of  his  exempt  pTOS/ertj  In  accord  with 
his  wishes. 

Affirmed. 
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FIDBLIIT  UDT.  LIFB  INS.  CO.  v.  OUTBB. 

(No.  1T581.) 

(Stqffeme  Conrt  of  Mississippi,  Dtrisioo  B. 
April  8,  1916.) 

1.  Insubawce  ^=»349{1)— Lite  Policieu— Cos- 
tracts. 

A  lite  policy  proTided  that  if  an^  premium 
should  not  be  paid  when  due,  the  policy  should 
laiise  after  30  days,  but  could  be  revived  if  the 
insured,  being  in  good  health,  should  present  a 
reinstatement  certificate,  which  reinstatement 
was  subject  to  the  approval  of  the  president  or 
vioe  president  and  medical  director  of  the  in- 
surer. Held,  that  the  policy  aatCHnatically 
lapsed  when  insured  failed  to  pay  the  premium 
and  the  interest  on  a  policy  loan,  and  was  not 
revived  by  the  Insured's  application  for  rein- 
Btatement  and  tender  of  the  amount  due,  which 
was  never  accepted  by  the  insurer. 

[Bid.  Note.— For  other  cases,  see  Insurance, 
Gent.  Die.  8  891;  Dec.  Dig.  <S=^9(1).] 

2.  Znbubancb  <8=>3 67(1)— Life  Poucibs— Bx- 
xbnded  inbuhanoz. 

Where  insured,  who  bad  paid  ten  annnal 

?ireminms  on  a  life  policy,  procured  a  loan  to  the 
uU  value  of  the  policy  and  then  defaulted  in 
payment  of  premiums,  interest  and  principal,  the 
insurance  was  not  extended  under  a  nonforfei- 
ture claoae  declaring  that  after  three  full  years' 
premiums  abonld  have  been  paid  the  poUct 
should  he  automatically  extended  on  nonpayment, 
provided  it  should  be  free  from  debt. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  I  935 ;  Dec.  Dig.  ^s»S67(l).] 

Appeal  from  Circuit  Court,  Sunflower 
County :  R.  C.  McBee,  Special  Judge. 

Action  by  Mrs.  B«na  C  Oliver  against  tlie 
Fidelity  Mutual  Life  Insurance  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.  Reversed  and  dismissed. 

Moody  &  Willlama,  of  Indlanota,  for  ap- 
pellant F.  R  Everett,  of  Indlanola,  tar  ap- 
pellee^ 

COOK,  P.  J.  The  appeUee  reoorered  a 
Judgment  on  a  Ufo  insurance  policy  written 
by  the  appelant  upon  the  Ufe  of  her  hus- 
band, she  being  the  beuefldary  named  In  the 
policy.  The  Insurance  company  i^ipeals. 
For  the  pniposes  of  this  appeal  the  case  Is 
preswted  to  this  conrt  upon  an  agreed  state- 
ment of  facts. 

The  policy  was  Issued  on  March  4,  1902, 
and  remained  in  full  force  and  ^ect  up  to 
Mardi  4,  1912.  The  assured  paid  ten  full 
years*  premiums.  On  the  4th  day  of  March, 
1911,  the  oompany  loaned  the  assured  $560, 
whldt  was  the  loan  value  of  the  policy,  and 
the  assured  on  the  same  date  paid  one  year's 
premium  and  one  year's  interest  on  the  loan 
in  advance.  According  to  the  contract,  in- 
terest on  the  loan  was  to  be  paid  in  advance, 
and  the  second  payment  thereof  vras  due 
March  4,  1912,  as  was  also  the  premium  on 
the  life  insurance.  The  assured  did  not  pay 
the  premltihi  or  the  interest  when  due. 

"On  the  2&th  day  of  April,  1912,  the  appellant 
notified  Mr.  Oliver  that  his  policy  had  lapsed 
and  suggested  that  he  make  application  for  re- 
instatement. Thereafter,  on  the  14th  of  October, 
1012.  Mr.  Oliver,  being  in  Jackson,  made  an  ep- 


SlleaticMi  for  a  reinstatemeDt  of  tids  poUey  and 
^vered  the  same  to  Messrs.  RagSaH  and  An- 
derson, the  managers  of  the  company  at  that 
place,  who  forwarded  the  same  to  the  reinstate- 
ment department  of  the  company.  On  the  25tb 
day  of  October,  1912,  Messrs.  Ragland  and  An- 
derson wrote  Mr.  OUver  a  letter,  bearing  that 
date,  which  stated,  in  substance,  that  the  com- 
pany had  advised  them  that  the  amount  neces- 
sary to  be  paid,  before  the  policy  could  be  put  in 
good  standing,  was  $154.64.  They  suggested 
that  he  remit  that  amount  and  stated  to  him 
that  if  the  policy  should  not  be  reinstated  tiie 
remittance  would  be  returned  to  him.  This  let- 
,  ter  was  received  in  Indiaaola  on  the  26th  of  Oc- 
tober, 1912,  and  L  A.  Oliver,  a  brother  of  A. 
W.  Oliver,  the  latter  being  sick  in  bed  at  the 
time,  wrote  Messrs.  Ragland  and  Anderson,  in- 
closing them  a  check  to  cover  the  amount  to  be 
paid  on  the  policy,  $154.54.  This  letter,  with 
the  check  inclosed,  was  received  by  Messrs.  Rag- 
land  and  Anderson  on  the  27th  of  October,  1012* 
and  on  that  day  A.  W.  Oliver  died.  However, 
by  letter  dated  the  2Stb  day  of  October,  Messrs. 
Ragland  and  Anderson  wrote  Mr.  I,  A.  Oliver, 
they  not  beii^  aware  of  Mr.  A.  W.  Oliver's 
death  but  still  Deing  aware  that  he  was  ill  when 
the  letter  addressed  to  them  was  written,  that 
in  view  of  Mr,  A.  W,  Oliver's  illness  the  com- 
pany would  not  be  able  to  approve  bis  appli- 
cation for  reinstatement  at  that  time.  However, 
the  check  inclosed  by  Mr.  Oliver  was  forwarded 
to  the  company,  but  it  was  never  collected  by  it. 
Tbia  check  was,  by  the  company,  after  it  had 
been  advised  of  Mr.  Oliver's  death,  returned  to 
Mr.  I.  A.  OUver  at  Indianola,  in  a  letter  dated 
the  13th  of  November,  1912. 

"Afterwards,  on  the  7th  of  June,  1913.  a  check 
for  $5d5.(i3  was  forwarded  to  the  company  by 
Judge  Everett,  as  attorney  for  Mrs.  nena  C. 
Oliver,  and  this  check  was,  by  the  company, 
promptly  returned  to  him  on  the  11th  of  the 
same  month." 

The  clauses  of  the  policy  pertinent  to  this 
appeal  ere  as  follows: 

"In  consideration  of  the  written  application  of 
the  above-named  insured,  which  is  made  a  part 
hereof,  a  copy  of  which  is  hereto  attached,  and 
the  payment  in  advance  to  said  company  of  one 
hundred  twenty  and  ttO/lOO  dollars  on  the  deliv- 
ery of  this  policy,  and  therrafter  to  the  com- 
pany, at  its  nead  ofiiee  in  the  city  of  Philadel- 
phia, upon  the  fourth  day  of  the  month  of  Mandi 
in  every  year  during  the  continuance  of  this  con- 
tract," 

"If  any  premium  be  not  paid  when  due.  this 
policy  shall  be  void  until  duly  reinstated  daring 
the  lifetime  and  good  health  of  the  insured,  bat 
if  it  shall  have  been  in  force  exceeding  one  year, 
it  shall  be  extended  and  remain  in  force  thir^ 
days  from  due  date,  and  if  premium  be  not  then 
paid  with  interest  for  the  time  token  at  the  rate 
of  5%  per  annum,  or  if  any  obligation  given 
for  premium  be  dishonored  or  not  paid  when 
due  without  grace,  this  policy  shall  be  absolute- 
ly void,  except  as  provided  in  the  nonforfeiture 
clause,  and  after  said  period  of  thirty  days,  or 
nonpayment  of  any  such  obligation,  it  can  only 
be  revived  if  the  insured  be  in  good  health  upon 
presentation  of  a  reinstatement  certificate  signed 
by  said  insured,  and  upon  tbe  approval  of  the 
same  by  the  president  or  vice  preddent  and 
medical  directWt  hot  not  otherwise." 

"Nonforfeiture. — After  three  full  years'  premi- 
ums shall  have  been  paid,  then,  provided  this 
policy  be  free  from  debt,  upon  the  nonpayment 
of  any  subsequent  premium  within  the  thirty 
days  of  grace,  this  policy  Is  automatically  ex- 
tended for  the  time  indicated  between  the  par- 
allel red  lines  in  the  table  bdow,  computed  from 
the  date  of  nonpayment  of  premium*  or,  if  this 
policy  be  legally  surrendered  within  three 
months  from  the  date  when  such  premium  be- 
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canw  dvm,  Am  oompany  will  Issue  in  exchange  a 
pardcipatins  paid-ap  policy  tor  five  times  tba 
amoont  BpedoM  between  tbe  parallel  red  Unes 
in  the  taUa  below.'* 

[1]  men  aeons  fo  be  but  little,  tt  anj, 
room  for  doubt  as  to  t3ie  law  of  tbis  caae. 
The  contract  la  the  law  the  case  and  it 
Is  plain  that  the  policy  antomatlcally  lapsed 
wbea  the  insured  failed  to  pay  either  the 
premium  or  the  interest  aa  the  loan  within 
tbe  time  fixed  by  the  agreement  of  the  par^ 
ties. 

"The  contract  of  life  insurance  is  really  a  con- 
tract for  insurance  for  one  year  in  considemtion 
of  an  adTRQce  premium,  with  the  right  of  the 
assared  to  continue  it  from  jear  to  year  upon 
payment  of  the  premium  as  stipulated.  The  aa- 
anred  is  not  bound  to  pay  anything,  and  may 
drop  bis  policy  at  the  end  of  any  one  year.  He 
does  drop  it  and  the  company  is  relieved,  if  he 
does  not  pay.  In  such  case  tlwre  is  a  lapse  of 
the  policy." 

TUirdeflnitlon  of  a  life  insurance  contract 
given  in  Mntual  Ufe  Ins.  Co.  t.  Oirard  Ute 
Ins.  Co.,  100  Pa.  172,  precisely  states  the  con- 
tract made  in  the  present  case.  Mr.  Oliver 
did  not  pay  the  prranium  due  March  4,  1912, 
within  the  time  limit  fixed  in  the  contract, 
and  his  policy  by  its  terms  then  lapsed.  Mr. 
Oliver  reali7.ed  that  this  was  true  and  made 
written  applicatl<m  for  a  revlyal  of  the  con- 
tract, stating  that  the  policy  was  "void  by 
reason  of  the  nonpayment  of  premium  and 
Interest  on  loan."  Unfortunately,  ijeiiding 
the  n^otlations  for  a  revival,  the  a&sured 
died.  Of  course,  it  Is  not  within  the  power 
of  the  court  to  revive  the  policy — this  power 
rested  alone  in  the  parties  to  the  contract. 

[2]  But  It  la  said  tbe  nonforfeiture  pro- 
vision of  the  policy  saves  the  policy;  that 
more  than  three  years'  premiums  had  been 
paid  by  Mr.  Oliver,  and  the  time  was  extend- 
ed. The  vice  of  this  contention  is  apparent. 
The  extension  prlvlleee  mentioned  in  this 
clause  of  the  policy*  is  not  met  with  the  facts 
necessary  to  Its  <H>eratlon.  This  policy  was 
not  "free  from  debt."  The  assured  bad  ex- 
ercised his  option  of  borrowing  the  full  value 
of  the  policy,  and  there  was  nothing  left  to 
be  applied  to  his  debt. 

The  judgment  of  the  court  below  is  re- 
versed, and  the  cause  dismissed. 

Reversed  and  dbiuisaed. 


GOBHNS  et  aL  T.  WALLACB  rt  al. 
(No.  1TS63.) 

(Bopreme  C!ourt  of  MississlppL   April  3,  1916.) 

Appeal  from  Chancery  Court,  Leake  County; 
J.  F.  McGool,  Chancellor. 

Action  between  Mrs.  M.  A.  Qoehns  and  oth- 
ers and  N.  F.  Wallace  and  otbera.  Frcm  the 
jodgment,  Mm,  Goebns  and  others  appeaL  Af- 
ftruicd. 

Sea,  also,  60  Sooth.  9T& 


J.  B.  Sullivan,  of  Mendenball,  for  appellants. 
J.  L.  HcMillon,  of  Carthmce.  and  O;  A.  Lodkett^ 
of  Koscuiako,  for  appellees. 

PSB  CURIAM.  AJfirsMd. 


FDGITT  V.  SEAMAN.     (No.  17B62.) 
(Supreme  Cburt  of  MisdssippL   April  3,  1916.) 

Appeal  from  Circuit  Court,  FioitiBS  Oonnty; 
Claude  Clayton,  Judge. 

Action  between  J.  W.  Fogftt  and  A.  Seaman. 
Proni  tbe  Judgment,  Fugitt  appeals.  Affirmed. 

E.  C.  Sharp,  of  BoonevHIcs  for  appellant.  A. 
J.  Mclntyre,  of  BooneviUe,  for  appellae. 

FEB  OUBIAM.  Afllxmed. 


FOBD  V.  COHN  et  al.    (No.  17996.) 
(Supreme  Court  of  Missisaippt   April  3, 1916.) 

Appeal  from  Chancery  Gonrt,  Lincoln  County; 
P.  Z.  Jones,  Chancellor. 

Action  between  Mrs.  Genevieve  U  Ford,  by 
next  friend,  against  A.  A.  Cohn,  tmstee,  and 
others.  From  the  Judgment,  Mrs.  Ford  appeals. 
Affirmed. 

Brennan  &  Bootbe.  of  Brookhaven,  for  appel- 
Irnt  A.  A.  Cohn  and  H.  Gassed^,  both  ia 
Itrookhaven,  for  appellees. 

PEB  OUBIAM.  Affirmed. 


BURKHALTER  v.  SANDFJtS.  (No.  17400.) 
(Supreme  Court  of  Misslsaipi^   April  8,  1916.) 

Appeal  from  Circuit  Court,  Panola  County; 
N.  A.  Taylor,  Judge. 

Actitm  between  W.  T.  Burkhalter  and  Angelo 
Sonders.  From  tbe  judgment,  Burkhalter  ap- 
peals. Affirmed. 

Shanda  ft  Montgomery,  of  Sardis,  for  appel- 
lant. L.  B.  Lamb,  of  Batesville,  tot  appellee. 

PEB  CUBIAM.  Affinned. 


CUMBERLAND    1XLEPHONB    ft  TBLE- 
GBAPH  GO.  T.  CARR.  (No,  17617.) 

(Supreme  Court  of  Mississlpi^    March  29, 
1916.) 

Appeal  from  Circuit  Court,  Leflore  County; 
Frank  E.  Everett,  Judge. 

Action  between  the  Cumberland  Telei^one 
ft  Telegraph  Company  and  Kate  W.  Carr. 
From  the  judgment,  the  Company  appeals.  Ap- 
peal dismiflsed. 

PBR  OUBIAM.  Affirmed. 


ALABAMA  ft  V.  RY.  CO.  v.  WILLIAMS. 
(No.  17566.) 

(Supreme  Court  of  Mississippi.   April  8,  1916.) 

Appeal  from  Circuit  Court,  RanUa  Comity; 
C.  L.  Dobbs,  Judge. 
Action  between  tin  Alabama  ft  mcAuburg 
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Railway  Company  and  Handy  WUUama.  Proiir 
the  jutooent,  the  Bailway  Oompeny  appeala. 
Affirmed. 

R.  H.  &  J.  H.  Thomiwon,  of  Jadson,  for  ap- 
pellant. A.  J.  McLaario,  Jr.,  and  S.  Z*  Mc- 
Lenrin,  both  of  Brandon,  for  appellee 

PER  CURIAM.  Affirmed. 


BUNNinrF  at  al.  T.  TISHOUINGO  COUNTY 

at  al.   (No.  18&1D 
(Sapreme  Ooort  of  IfiaalaBlppl.  April  8,  191ft.) 

Appeal  from  Chancery  Court,  HBhominjo 
County;  A.  J.  Mcln^'re,  Chancellor. 

Action  between  W.  T.  Bennett,  receiver  oi 
the  Tishomingo  Banking  Oompany,  and  othera, 
and-  Tisbomingo  Oonu^  and  othera.  From  the 
judgment,  tha  ncetTev  ami  otheta  appeaL  Af- 
firmad. 

W.  Tj.  EUedge,  of  loKa,  and  Young  &  Tonne 
and  W.  C.  Sweat,  all  of  Corinth,  for  appel- 
lanta.   W.  J.  Lamb,  of  Corinth,  tat  appeUaea; 

PER  iTfTRtATtf.  Affirmed. 


SHEMPEB  T.  CITY  OF  HATTIBSBUBG. 
(No.  1S18U 

(Supreme  Ooort  of  UisBlaaippL   April  8, 191&) 

Appeal  from  Circuit  Court,  Forrest  Coont?; 
Paul  B.  Johnson,  Judge. 

Action  between  I.  Shemper  and  tha  City  of 
HattieabnrK.  Ftom  tba  jodcmant,  Shemper  ap- 
peal!. Affirmed. 

J.  IL  Davia.  of  Hattlaalmtf ,  for  appelant 
D.  B.  SnlliTan,  of  Hattieabnrff,  for  appdlaa^ 

PlOB  OURIAlt  Affirmed. 


BANK  OF  ITTA  BENA  r.  OOOKBELU 
(No.  1717L) 
(Sapreme  CTourt  of  Mississipi.    April  8,  1916.) 

AM>eal  from  Cbancery  Court,  Leflore  County  ; 
M.  B.  Denton,  Chancellor. 

Action  between  the  Bank  of  Itta  Bena  and 
Mrs.  Annie  Cockrell.  Prom  the  judgment,  the 
Bank  appeals.  Affirmed. 

Owin  &  Mounger  and  Pollard  &  Hamner.  all 
<^  Creenwood.  for  appellant.  Gardner  &  Whit- 
tington  and  Sam  I.  Osbom,  all  of  Greenwood, 
for  appellee. 

PER  ODRIAM.  Affirmed. 


COBB  T.  McPHBRSON.    (No.  17554.) 
(Sapreme  CV)nrt  of  MiBsissippi.   April  3,  1916.) 

Appeal  from  Circuit  Cknirt,  Prentiss  County; 
Claude  Clayton,  Judge. 

Action  betweoi  W.  E.  Cohb  and  T.  P.  Hc- 
Pheraon.  From  the  judgment,  Cobb  appeals. 
Affirmed. 

E.  0.  Sharp,  of  BooneTille,  for  appellant.  J. 
A.  Cunningham,  of  Boonerllle,  for  appellee. 

PBIE  CURIAM.  Affirmed. 


BASON  T.  STATE.    (No.  18651.> 
(Supreme  Court  of  MisaissippL  April  8,  1916.) 

Appeal  from  Circuit  Court,  Smith  Cwmtj; 
W.  H.  Hughes,  Judge. 

Action  betwem  John  Bason  and  the  State. 
SVom  the  Judgment,  Eaaon  appeala.  Anmied. 

Martto  &  Cnrrie,  of  Bal^h,  for  appellant 
Boaa  A.  OoUina,  AJtty.  Osn.,^  the  Stata^ 

PER  CURIAM.  Affirmed. 

GABNDIT,  Sheriff,  t.  SOUXHIIBN  RT.  CO. 

IN  MISSISSIPPI.    (No.  174S8.) 
(Supreme  Court  of  MiaaiBsippL  April  3,  1916.) 

Appeal  from  Circuit  Court,  Sunflower  Coun- 
ty: F.  E.  Everett,  Judge. 

Action  between  R.  C.  Gamett,  Sheriff,  tut  ad- 
ministrator, and  the  Southern  Railwaj  Com- 
pany in  Missisaippi.  From  the  judgment,  the 
administrator  appeals.  Affirmed. 

Whitfield  &  Whitfidd,  ol  Juekmm,  for  appel- 
lant Oatchings  &  Oatchinga,  of  Tlekabntg^  for 
appellee. 

FBB  CURIAM.  Affirmed. 


POWELL  T.  MERIDIAN  LIGHT  ft  BY.  CO. 
(Na  17383.) 

(Supreme  Court  ot  BOasiBsippL  April  8.  1916.) 

Appeal  frwn  Circuit  Court,  Lauderdale  Coun- 
ty: Jno.  L.  Buckley,  Judge. 

Action  between  Mrs.  Bf.  S.  Powell  and  the 
Meridian  Light  &  Railway  Company.  From  the 
judgment,  Mrs.  Powell  appeals.  Affirmed. 

Wyatt  Easterling,  of  Meridian,  for  appellant 
Baakin  &  Wilboum,  of  Meridian,  for  avpelle^ 

PER  CDBIAM.  Affirmed. 


TAYLOR  et  al  t.  McDANTEL  et  aL 
(No.  17869.) 

(Supreme  Court  of  MfssissippL  April  8,  191d.) 

Appeal  from  Circuit  Court,  Attalk  County; 
J.  A.  Teat,  Judge. 

Action  between  John  H.  Taylor  and  another 
and  B.  A.  McDaidd  and  another.    From  the 

judgment,  Taylor  and  another  appeal.  Affirmed. 

Flowers.  Brown,  Chambers  ft  Cooper,  of  Jack- 
son, for  appellants,  l^omas  Fttcy  Gnyton,  vt 
Kosciusko,  for  appellees. 

PER  CURIAM.  Affirmed. 


KOSCIUSKO  TELEPHONE  CO.  v.  McCOOL 

TELEPHONE  CO.   (No.  17868.) 
(Supreme  Court  of  IfiaaisBtpid.  April  8, 1016.) 

Appeal  from  Circuit  Court,  Attala  County; 
J.  A.  Teat,  Judge. 

Acti<xi  between  the  Koadusko  Tdq^mi*  Com- 
pany and  the  McCool  Telepbcme  Ccunpany. 
From  the  judgment,  the  Kosciuako  Telephone 
Company  appeals.  Affirmed. 

J.  G.  Smythe,  of  Kosciusko,  for  appellant 
Flowera,  Brown,  Oumbara  ft  Coogw,  oi  Jade- 
Sim,  for  appellee.  . 

FEB  CURIAM.  Afflnnad. 
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JB'IDBLrFT  MUT.  LITE  INS.  OO.  T.  BIL- 
MORB.    (No.  17496.) 

<Snpreme  Court  of  Mississippi,  Divlfiion  B. 
April  8,  1016.    Supsestiou  of  Error 
Oremiled  Apnl  17.  Iftlft) 

InBUKANCs  «=>256(2}— Atoidahob  of  Pouct 

— STAmiBNTS  AB  TO  HUUTH. 

Under  a  policy  proviBlon  that  all  statements 
of  the  insured  shall,  in  the  absence  of  fraud,  be 
deemed  representations  and  not  warranties,  the 
company  cannot  contest  payment  on  his  death, 
relying  on  the  "ctmtiinued  good  health"  clause 
of  his  application  and  his  illness  when  applying 
for  or  being  delivered  his  policy,  nnless  it  can 
■how  he  fraudulently  concealed  bis  111  health 
■when  he  received  the  pdicy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  S  540;  Dec.  Dig.  «a»256{2).l 

i^peal  from  Oimilt  Oourt,  Orenadft  Ooun- 
t7;  J.  A.  Teat,  Judge. 

Actton  by  L.  B.  Elmore,  administrator, 
against  the  Fidelity  Mutual  Life  Insoranee 
Company.  From  a  Judgment  for  the  plain- 
tiff, defendant  appeals.  Affirmed. 

McLean  &  Carothers,  of  Grenada,  for  ap- 
pellant. B.  L.  Mayes,  of  3B.duon,  tor  vsfp&l- 
lee. 

COOK,  P.  J.  This  salt  was  laetltnted  by 
appellee,  administrator  of  the  estate  of  Jas. 
A.  Slmore,  deceased,  to  recover  on  a  policy 
of  insurance  issued  by  appellant  npon  the  life 
of  the  deceased.  There  was  a  verdict  for  the 
plaintiff,  and  frwn  the  Judgment  rendered 
tbereon  the  defendant  prosecuted  this  appeaL 

The  application  for  the  policy  was  made  on 
April  10,  1912;  and  on  the  next  day  appel- 
lant's medical  examiner  examined  the  ap- 
plicant Abont  a  month  later  the  policy  was 
dellTered  to  and  acc^ted  by  the  applicant 
Shortly  after  the  delivery  of  the  policy  It 
was  discovered  that  the  anured  was  afflicted 
with  taberculosls,  and  It  Is  probable  that 
be  was  so  afflicted  at  the  time  he  made  the 
appllcatlfHi  for  the  insurance,  and  when  the 
policy  was  delivered  to  him.  When  this  dis- 
covery was  made  the  insurance  company  re- 
quested a  snrrraider  of  the  policy,  which  was 
refused.  The  insured  died  Jane  28,  1013, 
and  iqMm  the  refusal  of  payment  of  the  poli- 
cy, this  salt  was  brought 

It  was  agreed  that  the  Insured  was  suf- 
ttxiag  with  tobocnlosls  at  the  time  bis  ap- 
pllcatimi  was  made  and  when  the  policy  was 
d^Uvered,  and,  subsequently,  bis  death  was 
caused  by  the  disease  named.  It  Is,  however, 
InslBted  that  the  insnied  did  not  bnow  of 
his  condition  when  he  made  the  application^ 
tbat  his  statements  as  to  his  healtb  were 
made  in  perfect  good  faith— and  that  be  be- 
lieved hlB  statements  w««  absolute  troe. 
The  insurance  company  contends  hla  ttfp- 
roeentatlona,  in  the  form  tbey  were  made, 
•were  in  effect  warranties,  and  that  If  his 
statements  were  not  true,  the  poUcr  never 
bad  any  legal  effect  and  was  void.  It  Is  in- 
sisted, fortber,  that  the  applicant's  bting  In 
good  healtb  at  the  time  ttie  policy  was  dellv- 


wed  was  a  condition  precedrat  to  the  raUdlty 
of  the  policy. 

The  plaintiff  r^led  on  tbls  ^use  In  the 
policy  Itself  as  a  complete  answer  to  the 
defenses  set  up  by  the  defendant  viz.: 

"All  statements  made  by  the  insured  shall, 
in  the  absence  of  fraud,  be  deemed  repreaenta- 
tiona  and  not  warrantiea,  and  no  such  statement 
Shan  avoid  or  be  used  in  defense  to  a  claim  un- 
der this  policy,  unless  it  Is  contained  in  a  writ- 
ten application,  and  a  copy  of  such  application 
shall  be  indorsed  upon  or  attached  to  the  iwlicy 
when  issued." 

First  as  to  the  contention  that  the  policy 
never  had  any  validity,  because  it  was  admit- 
ted that  the  insured  was  not  in  good  health 
at  the  time  the  policy  was  delivered,  we  think 
the  statement  in  the  appllcaticm  to  this  effect 
merely  means  that  the  defendant's  health 
had  not  undergone  any  change  between  the 
date  of  the  application  for  and  the  delivery 
of  the  policy.  In  other  words.  If  at  the  time 
the  policy  was  delivered  the  insured's  health 
bad  changed,  and  the  Insured  was  aware  of 
the  lact.  It  would  have  been  bis  bounden  duty 
to  have  disclosed  the  fact ;  but  If  neither  the 
insured  nor  the  company  knew  of  this  changed 
condition  of  insured's  health  when  the  policy 
was  delivered,  the  "cwtlnued  good  health" 
clause  in  the  application  Is  saved  'by  the 
terms  of  tbe  policy  Itself,  and  the  company 
will  not  be  permitted  to  contest  the  payment 
of  the  policy,  unless  It  can  show  that  the  in- 
sured fraudulently  concealed  the  fact  that 
be  was  not  In  good  healtb  wboi  he  received 
the  i>ollcy. 

The  phrase  "continued  good  health"  can 
mean  only  tbat  the  insured  having  stated 
tbat  he  was  In  good  health  when  he  applied 
for  tbe  insurance,  tbe  company  would  not  be 
bound  to  deliver  the  policy,  if  this  state  of 
good  healtb  had  (dianged  to  a  state  of  bad 
healtb,  even  tbougb  tbe  appUcatlim  bad  been 
approved,  tbe  policy  signed  by  the  officers  of 
the  company  and  deUvered  to  its  ag^ts  for 
delivery  to  the  Insured.  "Coatinaed  good 
health"  Is  a  relative  term  and  manifestly  re- 
lates to  tbe  Insured's  statement  of  bis  condi- 
tion when  he  signed  the  application.  This  Is 
tbe  letter  of  tbe  document  prepared  by  the  in- 
surance company,  and  Its  own  carefully  pre- 
pared documents  will  be  construed  most 
strongly  against  it  The  phrase  in  questloD 
refers  alone  to  the  reserved  right  of  tbe  com- 
pany to  wlthbold  deUvery  of  the  policy,  and 
has  no  reference  to  the  validity  of  the  policy 
afta-  Its  delivery  to  the  insured.  The  only 
difference  in  the  essrattal  facts  of  this  case 
and  tbe  tects  of  Life  Ins.  Co.  v.  Swords.  68 
South.  920,  la  that  In  the  present  case  the 
applicant  said  be  was  awate  tbat  hla  uiswen 
were  "material  to  tbe  risk." 

Leaned  counsel  for  appellant  finds  much 
more  potency  In  "material  to  tbe  risk"  than 
we  have  been  able  to  discover.  In  fact,  we 
think  this  phrase  has  very  little  practical 
value.  Any  person  of  ordinary  Intelligence 
Icnows  that  his  answers  to  goestlons  pro- 
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pounded  to  blm  as  a  basis  for  life  Insurance 
are  material,  else  tbey  would  not  be  asked. 
The  applicant  must  hare  known  that  his  an- 
swers were  of  material  consequence,  and 
he  is  bound  to  answer  truthfully  whether  he 
is  made  to  say  that  he  knew  his  answers  were 
'material  to  the  risk"  or  not. 

This  case  is  ruled  by  the  Swords  Oase,  88 
South.  920,  and  will  be  affirmed. 

Affirmed. 


DIXON  T.  80UTHBKN  RT.  00.  (Noi  17451.) 

(Supreme  Court  of  MlufsBlppL   April  10, 
1916.) 

1.  Baiuwads  ^9396<1>-4hjust  vo  FnsoH 

ON  TKAOK— PXBSOMS  EKTITUD  TO  BENXIXr 

or  LiooKoirr. 

In  an  action  aeainst  a  railroad  for  death  of 
one  killed  by  a  train,  based  on  Shana<Ki's  Oode 
Twa.  fl  1574-1576,  requiiins  a  constant  look- 
out by  engine  crews  and  proof  thereof  by  the 
company  in  order  to  escape  llabiUty,  plaintiff 
must  show,  not  only  that  deceased  was  killed 
by  the  running  of  locomotiTe  or  cars  of  defend- 
ant, but  also  that  deceased  appeared  ai  an  ob- 
struction on  the  track  when  he  was  killed. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
CenL  Dig.  H  1341-1343;  DecTDig.  «3>896(1).] 

2.  Railboads  ^39e(3)~InjuxT  to  PEBSon 

OH  TSACK— BTIDBNCB— SumciBNOT. 

liMdence  that  deceased  was  found  dead  on 
the  defendant's  right  of  way  six  or  eight  feet 
from  the  track,  bruised  and  broken,  tbe  weeds 
bent  as  If  he  had  been  thrown,  and  that  sereral 
trains  had  passed  nnce  he  was  last  seen  going 
up  the  track  at  night,  Aeld  snOidait  to  sustain 
the  conclusion  that  deceased  appeared  as  an  ob- 
struction upon  the  railroad  track,  witfaia  Shan- 
non's Code  Tenn.  {{  1674-1570,  when  struck 
by  a  train. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  fi  1359;  Dec  Dig.  «=>39S(3).] 

In  Banc.  Appeal  from  Circuit  Court,  Al- 
corn County;  Claude  Claytcm,  Judge. 

Action  by  W.  U  Dixon,  administrator, 
against  tbe  Southern  Railway  Company. 
From  an  order  granting  a  peremptory  in- 
struction for  d^endant.  plaintiff  q^peals. 
Reversed  and  remanded. 

W.  G.  Sweat,  of  Corinth,  for  appellant 
W,  J.  Lamb,  of  Corinth,  for  appellee. 

HOLDEN,  J.  This  suit  was  filed  In  the 
drcoit  court  of  Alcorn  county  by  W.  U 
Dixon,  administrator  of  the  estate  of  Luther 
Dixon,  deceased,  against  tbe  Southern  Rail- 
way Company,  for  damages  for  the  alleged 
killing  of  the  said  Luther  Dixwi  by  one  of 
its  trains  In  July,  1913,  in  McNalry  county, 
Tenn.,  about  one-half  mile  east  of  Pocahon- 
tas. The  suit  for  damages  was  based  upon 
paragraph  4  of  section  1574  and  aectlona 
1575  and  1676  of  Shannon's  Code  of  the 
state  of  Tennessee;  the  alleged  klHli^  hav- 
ing occurred  in  the  ^te  of  Tennessee.  Tbe 
said  Tennessee  statates  in  Question  read  as 
follows: 

Section  1574,  subsec.  4,  is  as  follows: 
"Every  railroad  company  shall  keep  tbe  en- 
gineer, fireman,  or  some  other  person  upon  the 
locomotive,  always  upon  the  lookout  ahead;  and 
when  any  person,  animal  or  other  object  appears 


upon  the  road,  the  alarm  whistle  shall  be  sound- 
ed, the  brakes  put  down,  and  every  posdbte 
means  employed  to  stop  the  train  and  prevent 
tbe  accident'' 

"Sec  1676.  FaUvre  to  Obaerv  Precaution.— 
Bvery  railroad  company  that  fails  to  observe 
these  precautions,  or  cause  them  to  be  ob- 
served by  its  uents  and  serranta,  shall  be  re- 
Bponsilite  for  alTdsmages  to  persons  or  property 
occasioned  by,  or  resulting  cnMn,  say  aomdent 
or  collision  that  may  occur. 

"Sec.  1576.  Obtervaace  of.— No  railroad  com- 
pany that  observes,  or  causes  to  be  observed, 
these  precautions  snail  be  responsible  for  any 
damage  dono  to  person  or  proii<ul7  on  Its  road. 
The  proof  tiiat  it  has  obsemd  said  precautions 
shall  be  upon  the  company." 

After  the  plaAnttff  In  the  court  below,  ap- 
pellant here,  bad  Introdooed  all  of  his  evi- 
dence at  the  trial,  the  def«idant  railroad 
cmnpany,  ai^Uee  here,  moved  the  court  to 
exclude  the  testimony  offered  by  the  plain- 
tiff and  grant  a  peremptory  Instruction  to 
the  Jury  to  find  for  the  def^dant  The  dr- 
cnit  court  excluded  the  testimony,  and  grant- 
ed the  peremptory  instmctlon  tor  the  de- 
fendant, from  which  action  the  a)K)ell&nt. 
Dixon,  appeals  here,  and  urges  that  the  low- 
er court  erred  in  granting  ttie  peremptoryln* 
structlon. 

The  plaintiff  below  proved  Us  case  by  tes- 
timony In  substance  as  follows:  Luther 
Dixon,  deceased,  a  young  farmw,  left  Mem- 
I>hls  and  came  to  Pocahontas  on  the  defrad- 
ant's  train  which  arrived  there  at  about  1 
&clo(^  In  the  mondng.  He  got  off  of  the 
train  at  Pocahontas.  He  had  two  bottles 
with  him.  He  was  last  seen  alive  at  this 
station,  on  the  south  side  of  the  track,  at  1 
o'clock:  In  the  morning.  His  wife  was  spend- 
ing that  nl^t  at  her  mothw's  house  two 
miles  east  of  Pocahontas,  and  the  nearest 
way  to  where  his  wife  whs  spending  the 
night  was  to  go  up  the,  railroad,  track  east 
The  next  morning  he  was  found  dead  on  the 
defendant  railroad's  right  of  way,  about  six 
or  8  feet  frc»n  the  track,  abont  one-half  mile 
east  of  Pocahontas.  His  beck  and  the  back 
at  his  head  were  badly  bruised,  and  his  arm 
broken.  At  the  place  where  his  body  was 
lying  the  track  was  built  on  a  high  fill  or 
dump  ten  or  twelve  feet  high.  His  feet  were 
nearly  at  tbe  bottom  ot  the  dump,  and  his 
head  resting  up  the  bank.  The  weeds  for  a 
distance  of  six  or  dght  feet  were  knocked 
down  and  b^t  over  toward  where  his  body 
was  lying;  tbe  weeds  bending  in  a  south- 
westerly direction  from  a  northeasterly  di- 
rection. On  the  aid  of  the  cross-ties  of  the 
track  pieces  of  bndcox  bottle  glass  were 
found,  which  was  about  ^  feet  In  a  north- 
easterly direction  from  the  body.  Several 
trains  of  the  defendant  railroad  passed  alcmg 
this  track  between  the  time  deceased  was  last 
seen  at  Pocahontas  station  and  the  time  bis 
body  was  found  the  next  morning.  Some 
time  that  night  after  1  o'clock  a  light  (loose) 
engine  with  a  t»d  headUg^t  passed  along 
this  track  going  west  A  witness  by  the 
name  of  Thomas  Moreland.  Introduced  by  tbe 
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plaintiff,  teatlflea  that  he  had  lived  oa  the 
railroad  "and  had  seen  a  good  many  persons 
and  stock  knocked  olC  by  trains,  and  that  he 
examined  the  ground  and  the  surroandlngs 
and  the  weeds  near  the  body  of  ttie  deceas- 
ed, Dixon,  and  that  he  conld  tell  from  the 
way  the  weeds  were  bent  over  toward  the 
body  that  the  deceased  was  knodEed  off  the 
tra^E  by  a  train;  that  he  conld  tell  that 
this  was  the  way  It  hai^ned  as  he  could 
see  where  he  hit  the  ground  and  rolled  over 
the  weeds  like  a  yearling  or  large  hog  had 
been  knocked  off  by  trains.  An  objection 
to  iNirt  of  the  testimony  of  this  witness, 
Moreland.  was  sustained  hT  the  coort,  and 
the  aiHiellant  excepted. 

[1]  UndOT  the  statutes  of  Tennessee  set 
out  above  the  burden  of  proof  was  npon  the 
plaintiff  In  the  coort  below  to  show  1^  c<Hn- 
petent  tesUmony  that  tlie  deceased,  Dlx<m, 
bad  appeared  upon  the  track  In  front  of  a 
moving  train,  by  whldi  he  was  struck  and 
killed.  Proof  that  he  was  Ulled  by  tbB  nm- 
nlng  of  locomotive  or  can  of  the  raUroad 
company  Is  not  snffletent,  under  OieTainesSee 
statute,  unless  the  testlmMiy  also  tends  to 
show  that  the  deceased  appeared  aa  an  db- 
etructlon  upon  the  track  when  he  was  killed. 
This  construction  of  the  statute  In  questloD  Is 
well  settled  by  the  ooarta  of  Tenaeasee^ 
Boiled  down,  the  vital  qnestion  and  test  here 
Is  whether  or  not  the  plaintiff  in  the  court 
below  Introduced  any  substantial  proof,  by 
cdrcamstancee  or  otherwise,  tending  to  show 
that  the  deceased  was  struck  and  killed  by 
the  front  end  o£  a  mdvlng  train  of  tbe  ap- 
pellee railway  con^any.  Many  cases  are  cit- 
ed by  counsel  <hi  both  aides  to  sustain  th^ 
respective  contentions  here,  but  It  will  be 
observed,  upon  reading  these  different  cases, 
that  the  facts  in  the  cases  cited  are  different, 
and  In  none  of  them  are  the  fects  precisely 
the  same  as  In  the  case  before  ns  now. 
Therefore,  in  passing  upon  the  qnestion  of 
the  correctness  of  the  decision  of  the  court 
below  in  grantlnK  the  permptory  Instruo- 
Hoa  for  Uie  defendant  railway  ctxnpany,  we 
must  look  to  the  fiicts  In  this  particular  case 
alfflis  to  guide  us  te  our  ctmeluBdon,  as  eadk 
case  must  stand  upon  its  own  tacts. 

[2]  In  file  case  of  Ballroad  Go.  t.  Salmon, 
Admlnlstratar,  2  Hlgglns,  721  (Court  of  Ap- 
peals of  Tennessee),  which  Is  a  recent  deci- 
sion, the  oourt  of  Tennessee  said: 

"The  contention  below,  and  the  one  ably  and 
earnestly  pressed  upon  ns  here,  is  that  the  de- 
fendant In  error  bad  failed  to  introduce  any  sub- 
stantial proof  to  the  effect  that  the  deceased  bad 
appeared  upon  the  track  In  front  of  a  moving 
train  as  an  obstruction.  It  is  undoubtedly 
tme  that  the  bonlen  was  upon  tiie  defendant 
in  error  to  adduce  evidence  directly  or  indirect- 
ly showing  this  fact  It  was  not  Incumbent 
upon  the  railroad  company  to  observe  the  pre- 
cantioD  prescribed  by  the  Btatate  until  the  dfr- 
ceased  did  appear  upon  the  track  in  such  a 
manner  aa  to  become  an  obstruotion:  *  •  • 
and  it  is  not  required  to  show  observance  of  the 
statutory  precaution  until  that  is  shown,  or  In- 
trodnctioD  of  evidence  tends  to  show  it.  The 
statement  of  the  question  shows  that  it  is  one  of 
fact,  and  courts  certainly  should  hesitate  to 


invade  this  domain  and  decide  the  issue.  It  is 
the  duty  of  the  court,  however,  to  determine 
whether  or  not  there  was  adduced  any  material 
facts  or  circumstances  upon  which  a  jury  conld 
found  a  verdict.  If  the  testimony  be  made  up 
of  poeait»lities  and  conjectures,  the  question 
should  not  be  submitted  to  the  jury.  On  the 
other  hand.  If  there  are  facts,  surroundings,  and 
circumstances  from  which  a  jury  coold,  fallow- 
ing the  logic  of  the  layman,  draw  the  infermce 
that  the  deceased  was  as  a  matter  of  fact  upon 
the  track,  the  trial  judge  should  submit  the  case 
to  the  jury.  After  a  careful  scrutiny  of  this 
record,  we  have  reached  the  cmiclusioa  that  the 
defendant  below  introduced  testimony  that  tend- 
ed to  show  this  essential  to  the  recovery.  We 
are  farther  of  the  opinion  that  these  facts  and 
circnmBtances  were  strong  enough  to  put  the 
case  beytmd  the  realm  of  mere  conjecture;  that 
there  is  to  be  found  evidence  which  naturally, 
phyrically,  and  legally  tends  to  the  establish- 
ment of  this  essentiaL" 

Following  the  reasoning  in  die  abore  de- 
cision by  the  Court  of  Aroeals  of  Tennessee, 
which  la  sound  In  common  sense,  we  bold 
Uiat  the  facta  shown  In  evidence  by  the  ap- 
pellant here  substantially  tend  to  prove  t^t 
the  deceased  appeared  as  an  obstruction  up- 
on the  raUroad,  and  was  etrucfc  by  the  fnmt 
end  of  a  moving  train,  and  that  tills  conclu- 
sion may  be  reasonably  reached  from  the 
snrroundlngs,  facta,  and  circumstances  In 
proof,  whlfih,  following  the  logic  of  the  lay- 
man, develops  the  Inference  that  the  deceas- 
ed was  as  a  matter  ot  fact  upon  the  railway 
track  when  atnt^  and  killed. 

Counsel  for  appellee  dtes  the  cases  of 
Lewis  Barksbadt,  Administrator,  t.  Southern 
Railway  Go.  (Tenn.  Oct  8,  1914,  not  report- 
ed) and  the  case  of  Ludnda  Hackney  v.  Cin- 
cinnati, New  Orleans,  and  Texas  &  Padflc 
Ballroad  Co.  (Tram.)  dedded  in  1&07,  but 
which  is  not  reported  (a  copy  ol  the  manu- 
script opinlcm  being  filed  here),  and  urges 
that  thlB  case  should  be  controlled  by  the 
decision  tn  those  cases.  We  cannot  agree 
with  counsel  In  this,  because  the  facts  In 
the  cases  there  are  materially  different  from 
those  In  the  case  here,  and  the  cases  are 
easily  differentiated.  The  evidence  In  the  in- 
stant case,  although  circumstantial,  la  much 
stronger  tw  appellant  than  In  the  cases  re- 
ferred to  by  counsel  for  appellee. 

There  Is  little  room  for  speculation  or  con- 
jecture under  the  facts  In  this  case.  The  tes- 
timony Introduced  by  appellant  puts  this  case 
so  clearly'  within  the  statute  that  the  logic 
of  the  professional  man,  as  well  as  that  of 
the  layman,  could  develop  no  other  reasona- 
ble Inference  than  that  the  deceased  was 
struck  by  the  front  end  of  a  moving  train. 

The  statute  here  was  conceived  and  enact- 
ed to  cover  predsely  the  character  of  case 
proven  by  the  appellant  Whether  or  not 
the  deceased  appeared  as  an  obstruction  on 
the  track,  and  the  employes  of  appellee  rail- 
way did  what  was  required  of  them  by  law 
to  prevent  the  injury,  are  facts  which  Ue 
peculiarly  within  their  knowledge,  and,  un- 
der the  statute  and  the  testimony  In  this 
case,  the  appellee  should  have  t>een  required 
to  exonerate  Itself  by  competent  proof. 
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Hie  qneetloii  of  irtiether  or  not  onr  prtma 
fitde  Btetute  (aectlou  1986,  Oc»de  of  1906)  la 
ft  rale  of  evldaioe  and  may  be  sucoeasfully 
Invoked  bere  In  aid  appellant  la  not  pre- 
Bented  to  us  by  oovnael  on  eltber  side,  and 
therefore  we  do  not  pass  upon  It. 

Reversed  and  remanded. 

SMITH,  a  J.  {specially  concarrln^.  The 
evidence  waa  sufficient  to  warrant  a  finding 
by  the  Jury  that  the  deceased  came  to  hla 
death  as  the  reanlt  of  Injuries  Inflicted  i^on 
him  by  the  running  of  Bivdlee's  locranoUves 
and  cars;  bu^  In  my  Judgment,  and  aa  bold 
hy  tba  Bupmne  Ooort  of  Tennessee  In  two 
cases,  both  of  which  on  their  facta  are  prac- 
tically on  all  fours  with  the  case  at  bar,  but 
which  8e«n  not  yet  to  have  been  reported,  it 
is  'purely  a  matter  <tf  speculatlm  as  to 
whether  the  deceased  was  an  obstructlfm  on 
the  track,  m  so  near  It  as  to  be  struck  by 
the  engine,  what  he  could  have  been  seen  by 
aiv  one  on  a  proper  loc^ut  on  the  m^bie." 
ThB  cases  I  ref^  to  are  Hackney  v.  C,  N.  O. 
ift  T.  P.  By.  Co.,  decided  In  November,  1907, 
and  Barkshadt  r.  Sonthem  By.  Co.,  decided 
In  October,  1914,  certlfled  copies  of  the  opin- 
ions In  which  are  attached  to  the  brief  of 
counsel  for  appellee.  Under  our  prima  fade 
evidence  statute  (section  198S,  Code  1906), 
brought  forward  into  chapter  210,  Laws  1912, 
it  was  not  necessary  tor  appellee  to  prove 
that  the  deceased  appeared  as  an  obstruc- 
tion upon  'the  tratft  In  order  to  make  out  a 
prima  fade  case;  such  a  case  being  made 
out  simply  by  proof  that  deceased's  Injuries 
wrae  inflicted  by  the  running  of  appdlee's 
locomotives  and  cars.  This  statute  creates 
merely  a  rule'  of  evidmce  (EJasterllng  Lum- 
ber Ga  v.  Pierce.  106  Miss.  672.  64  South. 
461),  and  all  matters  of  evidence  are  govern- 
ed by  the  lex  fori.  The  peremptory  Instruc- 
tion therefore  should  not  have  been  given. 

If  authority  be  desired  for  holding  that 
statutes  of  the  character  of  the  one  herein 
referred  to  are  applicable  in  cases  like  the 
one  at  bar,  It  may  be  found  in  10  B.  C  U 
862,  and  authorities  there  dted  In  note  6, 
particularly  P&m.  Co.  v.  BfcGann,  54  Ohio 
St  10,  42  N.  B.  768,  81  L.  B.  A.  651.  56  Am. 
SL  Bep.  695.  See,  also,  R.  &  D.  Ballroad  Co. 
V.  Mitchell,  92  Oa.  77, 18  a  Bl  290,  and  Hel- 
ton V.  A.  M.  Ballroad  Co..  07  Ala.  275,  12 
South.  276u 

I  am  rcQoested  by  my  Brother  STKES  to 
say  that  he  concurs  In  the  views  herein  ex- 
pressed. 

SErTHITESS  CO.  v.  HOMB  ADB  BOTTLING 
00.  et  aL   (Na  17549.) 

(Supreme  Court  of  Hisnssipi^,  Division  A. 
March  27,  1916.) 
Sales  4t=^161(l)— Delivebt  to  Cabbibb— Lia- 

BIUIT  FOB  PBIOB. 

PlaiDtiff,  who  OQ  defendant's  order  ibipped 
goods  to  defiant  by  delivering  them  to  a  com- 


mon carrier  f.  o.  b.  for  delivery  to  defendants, 
and  duly  notified  defendant  of  the  -  shipineut 
and  mailed  him  the  bill  of  lading,  althoii;;h  de- 
fendant failed  to  rective  notice  en  the  shipment 
and  never  obtained  the  goods  which  were  de- 
stroyed fire  before  delivery  to  him,  nu»:ht 
recover  the  porchase  price,  as  a  delivery  to  the 
carrier  waa  a  delivery  to  ute  defendant 

{Bd.  Note.— For  other  cases,  see  Bales,  Cent 
Dig.  H  877-^;  Dec.  Dig.  «»16ia).] 

Appeal  from  Clrcoit  Court,  Hinds  County; 

B.  L.  Brien.  Judge. 

Action  by  the  Sethness  Company  against 
the  Home  Ade  Bottling  Company  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals. Reversed,  and  Judgment  rendered  for 
plaintiff. 

A^^ellant  is  a  manufacturing  dbtesnlst  <tf 
Chicago,  m.  Appellees  ordered  a  shipmoit 
of  merchandise  from  appellant  The  goods 
were  delivered  to  the  Illinois  Central  Bail- 
road  Company  at  ChlcagOk  UL,  and  shipped 
to  Jackson,  Miss.,  where  they  were  destroyed 
1^  Are  before  delivery  to  ai^telleea  Aps>^ 
lees  advised  appellant  that  the  goods  had 
bem  destroyed  and  aj^ellant  duplicated  the 
order.  Appellees  returned  the  second  order 
to  the  an>ellant  advising  the  4n>ellant  that 
Uiey  had  ordered  elsewhere.  Appellant  gave 
appellees  credit  back  for  the  seooad  shiiMn^ 
and  tnought  suit  on  open  account  for  tlte  first 
shlpmoit  Appellees  deny  liability  upon 
the  grounds  that  the  goods  were  never  de- 
livered. On  the  trial  the  case  was  submitted 
to  a  Jury,  who  found  fOr  the  defendants. 

B,  H.  &  J.  H.  Thompson,  Jackson,  for 
appellant  Watkins  ft  Watklns,  of  Jackson, 
for  a^iellees. 

HOLDEN,  J.  From  a  Judgment  In  fovor  ot 
the  appellees  in  the  circuit  court  of  Hinds 
county,  the  appellant  appeals. 

The  undisputed  evidence  in  this  record  dis- 
closes that  the  appellees,  defendants  In  the 
court  below,  directed  the  ai^llant  by  writ- 
ten order  to  ship  to  appellees  at  Jackscm, 
Miss.,  from  Cblcago,  the  goods  sued  for  In 
this  case,  and  that  the  ai%>ellant  acting  up- 
on this  written  order,  promptly  shipped  the 
goods  to  appellees  by  delivering  the  same  to 
a  common  carrier,  the  Illinois  Central  Rail- 
road Company,  t  o.  b.  at  Chicago,  for  trans- 
portation  and  delivery  to  appellees  at  Jack- 
son, Miss.,  which  shipment,  it  seems,  was 
not  received  by  the  appellees,  on  account  of 
the  goods  having  been  destroyed  by  fire  at 
Jackson  while  in  the  bands  ot  the  railroad 
company.  It  Is  further  shown  that  the  ap- 
pellant duly  notified  appellees  of  the  shlp- 
ment  by  mailing  to  them  the  acc^>tance  of 
the  order,  invoice  of  the  goods,  and  the  rail- 
way bill  of  lading.  The  appellees,  however, 
deny,  in  a  very  unsatisfactory  way,  receiving 
any  notice  of  the  shipment. 

Under  this  state  of  facts,  the  appellees 
were  clearly  liable  ft>r  the  purchase  price  of 
the  goods.   It  is  well-settled  law  that  a  de- 
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lively  to  a  common  carrier  Is  a  dellTery  to 
tbB  oonslgiiee.  The  appellant,  acUoK  under 
tbe  written  Instraetloiu  of  app^leea,  ahlpped 
tbe  goods  and  did  ererythlng  required  of  It; 
and,  even  though  appellees  failed  to  re- 
ceive notice  of  tbe  Bhlpment.  tills  did  not  re- 
lieve them  of  llabllltr  to  tlie  appelant  If 
tbe  appellees  bave  any  right  of  redress  at  all, 
it  would  be  agalnrt  the  railroad  company  for 
the  loss  <^  the  goods.  The  jndgment  of  the 
lower  court  la  xerrased,  and  Jodgmwt  enter- 
ed here  for  the  amwllant  for  tbe  amonnt  of 
Its  (dalm. 

BeTersed,  and  Judgment  here. 


LOWBBJZ  T.  LOWBBir.    (No.  17508.) 
<Sapr«De   Oourt  of  Miasi&aippi.  Division  A. 
March  27,  1916.) 

1.  Dkeds   «=s»19— Failcee   to   Suppobt  — 
Right  to  Canoellatioit. 

Failure  to  support  a  grantor  as  jfromlsed, 
as  consideration  for  his  deed,  does  not  entitle 
him  to  have  tbe  deed  canceled. 

VBH.  Note.— For  other  cases,  lee  Deeds,  Cent. 
Pig.  S  88;  Dec.  Dig. 

2.  Vendob  and  Pubohaseb  «=»254(4)— B<jni- 
TABLE  Liens. 

Failure  to  support  a  grantor  as  promiied, 
ms  consideTation  for  his  deed,  does  not  mtlUe 
him  to  have  a  Hen  fixed  on  the  land  to  secnie  an 
ellowanee  decreed. 

[E<1.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  643-647;  Dec.  Dig. 
^254(4).] 

Appeal  from  Chancery  Conrt,  Alcorn  Conn- 
ty ;  T.  L.  Lamb,  Chancellor. 

Action  by  G.  W.  Lowrey  against  O.  Lowrey. 
From  a  Jndgment  for  plaintiff,  d^endant 
appeals.  Keversed  and  remanded. 

Appellee  filed  a  bill  In  chancery  against  ap- 
pelant, bis  son,  seeking  to  cancel  two  deeds 
«xecnt8d  by  hlma^  and  wife  conv^rlng  to 
appellant  two  tracts  of  land.  It  Is  durged 
In  tbe  bill  and  admitted  In  the  answer  that 
no  money  was  paid  for  the  land,  but  that  the 
real  cimsideration  for  the  conveyance  was 
that  aiv^nt  was  to  talte  appellee  and  his 
wife  into  bis  home  and  support  and  main- 
tain them  for  life.  Appellee  charged  that 
he  and  his  wife  had  received  such  treatment 
at  the  handa  of  appellant  and  his  family 
that,  afta  having  lived  there  for  several 
years,  tbej  were  fraoed  to  leave,  all  of  which 
tbe  answer  denies.  On  the  hearing  the 
(diancellmr  entered  a  decree  adjudicating  a 
'Humthly  allowance  to  be  paid  to  appellee  and 
his  wife  by  ai^ieUuiA,  and  fixed  a  Vm  upon 
the  land  to  secure  the  amonnt  so  adjudicated. 
From  this  decree  appellant  appeals. 

Thos.  H.  Johnston,  of  Corlutb,  for  appel- 
lant W.  O.  Sweat,  of  Corinth,  tor  aroellee, 

HOLDBN,  J.  [1, 1]  This  case  la  controlled 
by  the  mle  amuranced  in  Lee  v.  UcMorries, 
107  Hlas.  888^  66  South.  278,  U  B.  A.  1916 
B,  1069. 

Beversed  and  rananded. 


YAZOO  ft  M.  y.  B.  Oa  V.  JONES. 
(Na  17483.) 
(Supreme  Ooort  oC  Mississippi.  Divialaa  B. 
April  8.  19160 

1.  RAiLsoAna  i8.  .illB(l)  — Knjjwa  Siook— 
E^umciENOT  OF  Evidence. 

Evidence,  In  a  suit  against  a  railroad  for 
the  nuFligent  killing  ot  two  mules,  keld  to  sus- 
tain the  burden  imposed  npMi  it  iqr  the  prima 
fade  statute. 

[Ed.  Note.— For  other  oases,  see  Railroads, 
Gent  Dig.  H  1808, 1617;  DecTTHg.  «»443(^ 

2.  Bailboads  4=>416(2)— Injubt  to  Stock— 
Negliobkce. 

There  Is  no  obUgaticHi  on  the  servants  of 
a  railroad  to  teep  a  loofanit  for  trespassing 
stock. 

[Ed.  Note.— Tor  other  cases,  see  Ballmeds, 
Gent  Dig.  1 1477;  Dec.  IMir&416(2).] 

Appeal  from  Circuit  Court,  Bolivar  Oomi' 
ty;  W.  A.  Alcorn,  Jndga 

Action  by  J.  Carl  Jones  against  the  Tazoo 
ft  Mlsslsedppi  Valley  Railroed  Company. 
Judgment  for  plalntlfF,  and  defendant  ap- 
peals Beversed  and  remanded. 

The  suit  was  filed  in  the  drcult  court  fOr 
damages  on  account  of  the  alleged  negligent 
killing  of  two  mules  belonging  to  tbe  ap- 
pellee, and  resulted  In  a  Judgment  against 
appellant,  from  which  It  appeals. 

The  acddent  occurred  at  night.  The  only 
evldMice  introduced  by  plaintiff  shows  that 
the  mules  had  run  down  tbe  track  and  had 
evidently  been  strudL  by  tbe  train.  Both  of 
them  had  their  backs  and  legs  broken.  They 
were  found  standing  some  distance  from  tbe 
track  a  short  time  after  the  cannon  ball 
train  bad  past,  which  was  about  8:30  a.  m. 
Tbe  appellant's  englnemau  testified  that  he 
was  running  his  train  about  50  miles  au 
hour  in  the  country,  and  that  be  was  In  his 
proper  place  on  the  engine,  keeping  a  look- 
out ahead,  and  that  bis  headlight  revealed 
tbe  mules  on  tbe  track  about  400  or  000  feet 
ahead  of  the  train ;  that  tbe  engine  was  prop- 
erly equipped  and  all  equipment  was  work- 
ing well;  that  he  immediately  shut  off  the 
steam,  blew  the  stock  alarm,  and  epplled  the 
emergency  brakes,  and  did  all  that  he  could 
do  to  prevent  the  acddent,  but  that  the 
train  could  not  have  been  stopped  in  leas 
than  1,200  feet  after  the  brakes  bad  been 
applied,  and  that  the  mules  were  struck  by 
the  engine  before  the  engine  could  be  stop- 
ped ;  that  the  train  ran  about  SCO  feet  after 
he  first  discovered  the  mules  until  they  were 
stmd£ ;  that  they  were  running  up  tbe  track 
when  overtaken  and  stru<^ ;  and  that  tbe 
acddent  was  unavoidable.  On  appeal  it  Is 
contended  that  tbe  court  should  have  granted 
a  peremptory  instruction  for  the  railroad 
company. 

Mayes  ft  Mayes,  of  Jackson,  for  appellant 
D.  I.  Alloi,  Jr.,  of  Cleveland,  for  aiivellee. 

COOK,  P.  J.   [1]  We  bave  examined  tbe 

evidence  taken  at  tbe  trial  of  this  case,  and 
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It  aeems  dear  to  nt  that  the  defendant  be- 
low mat  the  burdm  tmpoaed  by  the  prima 
£ade  itatute.  The  defendant  ahowed  Jnst 
how  and  nndw  .what  drcnmstanoeB  the  mules 
were  Injured  bj  the  running  train.  It  ap- 
peara  that  0»  engineman  did  ererythlng  pos- 
sible to  avoid  striking  the  animals  after  be 
saw  them.  We  can  find  nothing  in  the  tes- 
tlnxmy  ot  plainttlTa  witnesses  in  conflict 
with  the  testimony  of  the  engineman.  We 
may  admit  all  that  plalntUTs  eridence  tends 
to  prove,  and  yet  we  are  unable  to  see  where- 
in the  defendanfa  witnesses  are  contradict- 
ed. It  standa  undisputed  0iat  the  train 
crew  were  not  negligent  when  they  discov- 
ered the  mules  oa  the  trade. 

[2]  There  1b  no  obligatitHi  on  the  servants 
of  the  company  to  keep  a  lookout  for  tres- 
passing stock.  We  think  the  engineman  gave 
a  perfectly  valid  reason  for  his  not  seeing 
the  mules  earlier,  and  we  can  find  no  facts 
or  drcnmstances  warranting  a  belief  that  he 
falsified.  We  are  uimble  to  say  that  the  en- 
glneman's  statemmt  of  the  facta  la  unreason- 
able, In  the  absence  of  any  evidence  tending 
to  a  contradiction  thereof,  and  we  find  no 
such  evidence  In  the  record. 

Beversed  and  remanded. 


EQOKMAN  JEBBBRT  GO.  v.  ASA  W.  ALLBBf 
00.   (N&  17548.) 

(Supreme  Court  ttf  Hlsslasippi,  Division  A. 
March  27.  1916.) 

DvioBNaG  ^s:9441(9)  —  Pabol  Bvidbngx  to 
Vast  Weitingb— ADMissiBiurr. 

Where  a  c<mtract  for  the  sale  of  goods  pro- 
vided for  discount  for  cash  on  a  certain  date, 
the  buyer  eould  not  defeat  recovery  of  tJie  en- 
tire account,  where  he  failed  to  pay  on  that 
date,  on  the  ground  that  the  agreement  was  for 
a  trade  discount  allowed  regardleaa  of  time, 
sioce  that  would  merely  be  a  modification  of  a 
written  contract  by  parol  evidence. 

[E}d.  Note. — For  other  cases,  see  SWidence, 
Gent  Die.  fS  1729, 1787, 1791, 1798;  Dec.  Dig. 

Appeal  from  Circuit  Court,  Lee  County; 
Claude  Clayton,  Judge. 

Action  by  the  Hickman  Ebbert  Company 
against  the  Asa  W.  Allen  Company.  Judg- 
ment for  defendant,  and  plaintiff  aKieala. 
Reversed  and  remanded. 

Appellant  filed  suit  on  open  account  against 
appellee.  The  record  shows  that  on  Sep- 
tember 20,  1911,  a  traveling  representative  of 
appellant  called  on  appellee  and  took  an  order 
for  a  carload  of  wagons,  the  price  being 
agreed  upon.  The  order  wbldi  appellee  sign- 
ed contained  the  following  clause: 

"For  which  I  agree  to  give  you  settlement 
within  thirty  days  from  date  (tf  invoice,  either 
by  notes  on  your  blanks  due  ■  '  ■   months  from 

date  of  invoice  payable  at  ■  Bank  of  -  —  ■, 

or  by  cash  less  10  per  cent  December  1st" 

The  account  was  not  paid  on  December  Ist, 
but  payments  were  made  at  various  times  be- 
tween January  8,  1912,  and  October  3,  1912, 


and  appelant  diarged  appdlee  with  interest 
at  a  per  cent  and  credited  him  with  the 
partial  payment  he  mada 

Appellee  contoida  that  he  has  paid  the  in- 
voice price  of  the  goods  ^ua  8  ver  cent,  in- 
terest, but  that  aiq;)dlant  fhUed  to  give  blm 
credit  for  the  proper  discount  of  10  per  cmt 
whidi  Its  traveling  repreeentative  said  would 
be  allowed.  Appellant  stands  on  the  contract 
as  written,  claiming  that  the  10  per  cent  dis- 
count was  only  to  be  allowed  U  12»  aoconnt 
was  paid  In  full  by  December  1st 

The  case  was  submitted  to  a  Juiy,  and  a 
verdict  returned  for  the  defmdazit  On  the 
trial  the  court  gave  the  fbUowln^  Instanctlon 
to  the  Jury  at  the  request  of  the  defendant: 

"nw  court  charges  the  Juir  for  the  defendant 
Asa  W.  Allen  Company,  that  if  they  believe 
from  a  preponderance  of  the  evidence  that  un- 
der the  contract  of  purchase  of  the  wagons  the 
defendant  was  to  have  a  trade  discount  of  10 
per  cent  on  die  regular  price,  and  that  defend- 
ant relied  on  plaintifTs  rmiresentative  to  write 
the  contract  according  to  the  agreement  and  so 
relying  signed  the  contract  without  reading  it 
then,  although  the  Jury  may  believe  that  the 
contract  as  written  does  not  mean  a  trade  dis- 
count still  the  failure  of  plaintiff's  representa- 
tive to  write  the  contract  as  nude  was  a  ^ad 
on  defendant  snd  it  is  not  bound  by  it  and  the 
Jury  will  find  for  the  defendant** 

W.  A.  Blair,  of  Tupelo,  for  aj^ellant  C. 
P.  Long,  of  Tupelo,  for  ai^)ellee. 

SMITH,  a  J.  A^Mllee's  defoise  la.  not 
that  the  contract  sued  on  **nevw  had  any 
legal  existmce  because  its  execntlon  was 
procured  by  fraud,"  but  that  the  iHxjvlsion 
therein  relative  to  the  dlsc<mnt  to  be  allowed 
does  not  express  the  real  agreement  entered 
into  at  the  time  the  contract  was  signed ;  in 
other  words,  the  attempt  here  Is  simply  to 
vary  the  terms  of  a  written  contract  by 
parol. 

Reversed  and  remanded. 


MISSISSIPPI  GENT.  R.  CO.  t.  BBNNEIT. 
(No.  180220 

(Supreme  Court  of  Hisrissipid.  April  10;  1016.) 

1.  Mastib  Ann  Servant  ^a»12S{l)— Injubieb 

TO  SbBVANT  —  ToOia  AITD  A»LZAirOEB  — 

KKOWunoB  OF  Masibb. 

In  order  to  hold  the  master  liable  for  neg- 
llgence  in  furnishing  a  servant  with  an  unsafe 
tool,  it  must  appear  not  only  that  the  tool  fur- 
nished was  in  fact  defective,  but  also  that  the 
master  knew,  or  by  reasonable  inspection  thereof 
could  have  known,  of  such  defect 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  243 ;  Dec.  Dig.  «=»126a)-I 

2.  Mastbb  and  Sbbvant  ^=3265(9)— Injuries 
TO  Servant— Tools  and  App£jance»— Ao- 
tiohs— Burden  of  Proof. 

A  servant  seeking  recovery  for  alleged  neg- 
ligence of  the  master  in  furnishing  bim  an  ^- 
leged  unsafe  tool  with  which  to  work,  has  the 
burden  of  proving  actual  or  constructive  know^ 
edge  on  the  part  of  the  master  of  the  detect 
in  the  tool. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {8  882-8S9,  900-005;  Dec. 
Dig.  «=>265(9).l 
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9.  UACnSK  AMD  SlBTAHT  «=9278@>— INUBIH 
TO  SlBTAKT— DEmmVS  TOOLS— EVIDSNOB— 

Sottxoibvot. 

The  mere  fact  that  a  splinter  was  stmck 
from  an  anvil  bj  a  servant  is  insufficient  to 

Store  that  the  anvil  waa  too  hard,  and  thereftuce 
efective  and  nnaafe. 

[Ed.  Mote.— For  other  eases,  see  Kaster  and 
Servant.  Cent  Dig.  I  958;  Dec.  Dig.  «s»278(8).] 

4.  IfASTXB  AND  SbBVAHIT  «=»278a^  —  IHJXT- 

BIB8  TO  Servant  —  Defbci'ivb  Toou  — 
KnowzjEDQi  or  Eicpu>txb— Evidbhcb. 
The  mere  fact  that  a  splinter  waa  strndc 
tma  an  anvil,  indicating  that  the  anvil  was  too 
hard,  does  not  show  even  prima  facie  that  the 
employer  knew  of  Bach  defect  or  could  have  dis- 
covered it  by  inspection. 

[Sid.  Note^For  other  cases,  aee  Master  and 
Servant,  Oent  Dig.  |  966;   Daa  Dig. 
27804)0 

5.  MaaiBB  AifD  Suvaut  ^276(2)— Ihjubzbs 
TO  Sbbvaht  —  Iaabilttt  of  Mastbb  — Bvi- 

DBWCB— SUTFICIBNCT. 

Evidence  held  to  show  that  an  injury  to  the 
•nqtloyfi's  eye  by  a  splinter  strack  fnwn  an  anvil 
by  «  fellow  aervant.waa  an  nnavoldaUe  aoddoit 
for  which  the  mastw  was  not  liable. 

[Ed.  NoteiT-For  other  cases,  see  Master  and 
Servant,  dent.  Dig.  H  951.  0^;  Dee.  Dig.  «s» 
276(2).] 

In  Sana  Appeal  from  Glrcidt  Ooort, 
Lamar  CJoonty ;  A.  B.  Weathersby.  Judge. 

Action  by  A.  H.  Bennett  against  the  Mis- 
ribntt>^  Central  Bailroad  Company.  Jndg- 
moit  fbr  plalntur.  and  defendant  appeals. 
Reversed  and  remanded. 

S.  BL  Travis,  of  Hattlesbiirg,  for  an>ellant 
Tally  tt  Mayson,  of  Hattlesbarft  tot  appellee, 

SMITH,  0,  J.  TbiB  la  an  appeal  from  a 
Jadgment  awarding  appellee  damages  for  an 
Injury  sn Stained  by  taim  while  in  appellant's 
employ,  by  reason  of  Its  failure  to  exercise 
reasonable  care  to  famish  him  with  reason- 
ably safe  tools  with  which  to  work. 

Appellee  was  an  experienced  blacksmith, 
working  as  such  for  appellant  in  its  repair 
shop  at  Hattlesbnrg.  About  a  week  prior  to 
the  20th  day  of  February,  1814,  the  anvil 
furnished  him  by  appellant  with  which  to 
work  broke,  and  upon  his  calling  the  atten- 
tion of  appcdlant's  master  mechanic  and  slu^ 
foreman  thereto  tbey  decided  to  have  it  re- 
paired and  returned  to  appellee  for  further 
use,  directing  him  to  use,  while  this  was  be- 
ing done,  one  of  three  other  anvils,  of  whlcb 
he  was  given  the  choice,  not  then  in  use  and 
which  had  not  been  In  use  for  some  time. 
He  selected  one  which  he  and  the  foreman 
thought  was  the  best  of  the  three  and  used 
It  until  be  received  the  Injury  complained  of. 
This  anvil  was  of  iron,  faced  with  steel, 
about  four  Inches  of  which  steel  facing  was 
broken  off  "on  the  horn  end  of  it."  The  an- 
vil was  otherwise  apparently  In  good  shape, 
and  the  absence  of  this  four  Inches  of  the 
steel  facing  did  not  interfere  with  its  Use. 
Appellee,  while  testi^ing  as  a  vttness  at 
the  trial,  said: 

"A.  •  •  •  I  didn't  want  the  anvil  and  I 
sometliing  to  Mr.  Naylor  about  it,  and  he 


said,  'What  are  yob  going  to  do,  kno^  off? 
and  I  say^  "Mr.  Naylor.  I  am  not  able  to  knock 
off,'  and  I  had  to  go  over  tiiere  and  get  th« 
anviL" 

"Whj  be  did  not  want  the  anvil  doea  not 
appour,  nor  does  It  appear  that  ^iip^ee,  the 
mastor  mechanic^  or  the  foranan  considered 
the  anvil  deftetive  in  the  sense  that  aiqpidlee 
would  be  in  danger  wben  nstng  it 

On  tlie  20th  day  of  February,  1914.  app^- 
lee.  with  tbe  assistance  of  a  helper,  wbb  en- 
gaged in  cutting  a  flve-^htb  Intib  Iron  rod 
Into  two  pieces,  and  bad  cut  it  "pretty  well 
in  two"  when  lu  shoved  the  cat  pcntlon  ovw 
the  edge  of  the  anvil  so  the  helper  could 
break  it  olT  sMklng  It  with  a  sledge  ham- 
mer, lids  the  helper  proceeded  to  do,  strik- 
ing, according  to  the  evidence  for  appellee, 
both  the  rod  and  the  edge  of  the  anvil  a 
^andng  Now,  and  when  he  did  so  a  small 
splinter  fTom  either  the  rod  or  the  anvil  flew 
up  and  Btnuik  an>eUee  in  the  eye,  resulting 
in  his  l<»ii^  the  sight  thereof.  On  the  evi- 
dence, some  of  which  Is  here  omitted,  wheth- 
er this  splinter  came  from  the  rod  or  anvil 
waa  a  questton  of  tut  for  the  jury  U  the 
case  had  been  otheiwlK  one  for  tiuir  con- 
sideration. This  blow  was  struck  not  oa 
the  broken  inrt  of  the  anvH,  but  on  the  edge 
of.  that  part  of  the  facing  thereof  that  was 
apparoitly  in  good  shape;  No  evidence  was 
Introduced  tending  to  show  that  the  &cing 
of  this  anvil  waa  d^ectlve.  »cept  that  the 
anvil  was  ezhiUted  to  the  jury,  and  aro^lee 
himself  testified  that  It  was  too  hard,  but 
when  asked  bow  he  knew  this,  answered,  be- 
cause of  the  splinter  flying  from  It. 

The  uncontradicted  evidence  for  ai^iellant 
is  that  it  is  imposidbte  to  manufacture  an 
anvil  that  will  not  be  liable  to  splinter  when 
struck  on  the  edge  with  a  dedge  hammer 
In  the  manner  In  which  Uiis  anvU  ws  strack 
on  the  occasion  In  question.  At  the  dose  of 
the  evidence  appellee  requested  a  peren^- 
tory  Instruction,  which  was  refused. 

[1,2]  In  order  that  tbe  master  may  be 
held  to  have  been  negligent  In  furuishlng  the 
servant  with  an  unsafe  tool  with  which  to 
work,  it  must  appear  not  only  that  the  tool 
furnished  was  in  fact  defective  to  such  an 
extent  as  to  render  It  unsafe  for  the  servant 
to  use  it,  but  It  must  further  appear  that  the 
master  knew,  or  by  a  reasonable  inspection 
thereof  could  have  known,  of  the  defect 
therein,  and  the  burden  of  proving  such  ac- 
tual or  constructive  knowledge  on  the  part 
of  the  master  is  on  the  servant  when  at- 
tempting to  recover  damages  for  an  injury 
sustained  by  him  by  reason  of  a  defect  in  a 
tool  furnished  by  the  master.  Hope  v.  Rail- 
road Co..  98  'Miss.  829,  64  South.  369,  and 
authorities  therein  dted. 

[3, 4]  This  burden  was  not  met  1^  appellee 
in  tbe  case  at  bar,  for  we  are  not  prepared 
to  hold  that  the  mere  fact,  even  though  un- 
explained, that  this  splinter  came  from  the 
anvil  amounts  to  proof  that  the  anvil  was 
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too  hard  and  therefore  defective  aod  unsafe; 
but  even  should  we  bo  bold,  It  does  not  fol- 
low, even  prima  facie,  from  tbat  fact  alone 
that  aK>elIant  knew  of  the  defect  In  the 
anTll  or  could  bare  discovered  It  hy  on  in- 
spection, reasonable  or  otherwise 

[f]  On  the  evld«Dco  It  seems  clear  that  ap- 
pellee's injury  was  the  result  ot  an  unfor- 
tunate accident  for  which  no  one  was  to 
blame,  unless  it  was  the  heltier,  wh<^  accord- 
ing to  appellee,  should  not  have  struck  the 
anvil  In  bieaklng  the  rod,  but  should  have 
struck  the  rod  asdy.  The  peremptory  In- 
struction requested  1^  ain>ellant  should  have 
been  given, 

Beversed  and  zeoianded. 


DIOKBBSON  et  aL  v.  YAZOO  A  If.  Y.  B. 
OO.    (No.  17678.J 

(Supreme  Court  of  Misslsuppl,  Divirfon  A. 
.     AprU  10,  1916.) 

Railboads  «=>44e(l>— Ihjubikb  to  Stook— 
Cask  fob  Jubt. 
In  action  aiainat  a  railroad  for  UUiag 
moles  m  the  tmek,  case  JMd  for  the  jniy  nndw 

the  evidence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  1  1627;  Dec.  Dig.  «=344Ga).] 

Appeal  from  Circuit  Court.  Washingtm 
County ;  F.  B.  Everett,  Judge. 

Suit  by  Bsra  Dlckeraou  and  another 
against  the  Yasoo  St  Mississippi  Valley  Rail- 
road Company.  From  a  Judgment  for  de> 
fendant  on  a  directed  verdict,  plaintiffs  ap- 
peal.   Reversed  and  remanded. 

Wynn,  Wasson  &  Wynn,  of  Greenville,  for 
appellants.  Hayes,  Wells,  May  ft  Banders, 
of  Jackson,  tor  appellee. 

SMITH.  O.  J.  Appellants  Instituted  this 
suit  in  the  court  below  to  recover  of  appel- 
lee damages  for  the  killing  of  five  mules  and 
one  horse  owned  by  them.  At  the  close  of  the 
evidence  the  Jury  were  Instructed  to  find  for 
appellee,  and  there  was  a  verdict  and  Judg- 
ment accordingly.  The  evidence  introduced 
in  behalf  of  appellants  made  out  a  statutory 
prima  fade  case,  and  was  to  the  effect  that  at 
about  12  o'clock  on  the  night  of  October  8, 
1918,  at  Marathon,  a  station  tm  ai^lle^s 
road,  a  gentleman  living  at  tbat  station  was 
awakened  by  a  noise,  the  nature  of  which 
does  not  ai^)ear,  and  upon  going  out  to  as- 
certain its  cause  be  observed  one  of  appellee's 
passenger  trains  passing  going  sonOi,  and 
that  it  stopped  at  a  trestle  a  short  distance 
south  of  the  statltm,  remaining  ther^  how- 
ever, only  a  few  minutes,  after  which  It  pro- 
ceeded on  its  Journey.  He  then  discovered 
ap[>ellant8'  mules  and  horse  dead  upon  the 
track,  having  apparently  been  killed  by  the 
passing  train.  One  of  the  mules  was  lying 
north  of  the  station,  another  mnle  and  a 
horse  were  lying  133  yards  south  of  the  first 
mule,  and  the  other  three  males  were  lying 


at  dUferent  places  fartlier  sonth,  the  last  — 
b^g  388  yards  south  of  where  the  first  mal» 
was  found.  Other  witnesses  testified  to 
tracks  of  moles  going  south  on  the  railroad 
beginning  260  yards  north  of  where  the  first 
mule  was  killed,  and  from  the  way  the 
gravel  was  kicked  up  the  mnles  making  the 
tracks  appeared  to  have  been  running.  The 
driver  of  the  engine  pulling  appellee's  train 
on  the  occasion  in  questim  testified  that  he 
was  running  at  the  time  between  SO  and  60 
miles  an  hour,  and  that  he  could  not  bring 
the  train  to  a  stop  at  that  speed  within  a 
distance  of  less  than  1,500  or  1,600  feet; 
that  he  did  not  see  the  mnles  until  too  late  to 
prevent  striking  them,  and  that  as  soon  as  he 
saw  them  he  shut  ott  the  steam  and  applied 
the  air  brakes;  tbat  when  he  strudc  the 
animals,  they  were  not  scattered  along  tbe 
track,  as  testified  to  by  witnesses  tor  appel- 
lant, but  ttiey  were  "alt  huddled  up  together" 
in  a  space  not  larger  than  tbe  courthouse  In 
whldi  tlie  case  was  then  being  tried. 

TtM  evidence  at  this  engineer  seons  sot 
to  be  In  accord  with  the  jdiyslcal  facts  testi- 
fied to  by  tbe  witnesses  for  appellant,  so  tbat 
the  case  la  of  the  type  Illustrated  by  Scott  v. 
Railroad  Oo.,  72  Miss.  37, 16  South.  205,  from 
which  It  follows  that  tbe  peremptory  in- 
struction should  not  have  been  given. 

Reversed  and  remanded. 


J.  Bl  BOBINSON,  NORTON  00.  v.  GOD- 
SBT  et  aL  (Na  17640) 

(Supreme  Court  of  Missiasippi,  Oiriaion  A. 
AprU  10,  1916.) 

PsinciPAX  AND  Aqxnt  «=9l4S(l)— Liabxutt 
or  Pbincipai/— Claim  of  Pbopbbtt. 

Code  1906,  {  declares  that  If  a  per- 

son shall  transact  business  as  a  trader  or  oth- 
erwise, with  tbe  addition  of  the  words  "agent," 
"factor,"  aod  "company."  or  the  Ulce,  aod  fail  to 
disclose  the  name  oC  his  prindpal  or  partner  by 
a  sign  in  letters  easy  to  be  read,  uaced  con- 
spicuously at  the  house  where  such  business  is 
transacted,  all  property  and  dioses  In  action 
Qsed  or  acquired  in  such  business  shall  as  to  tbe 
creditors  of  any  such  persfm  he  liable  for  his 
debts  as  if  they  were  his  property.  The  active 
clerk  Id  a  store  conducted  by  partners  had  the 
same  surname  as  the  partners.  There  was  no 
sign  on  the  building  naming  the  members  of  the 
firm,  and  such  clerk  frequently  drew  chedu  on 
the  partnership  account  Held,  that  as  such 
clerk  merely  did  what  he  was  directed  to  do, 
and  as  the  partners  themselves  participated 
in  running  the  business,  creditors  of  tbe  derk 
could  not  hold  the  partnership  property  liable  tor 
their  debts. 

[Ed.  Note^For  oUia  cases,  see  Prindpal  and 
Agent.  Cent  Dig.  H  618.  BtS-iaO;  Dee.  Dig. 

*=»i46a)j 

Appeal  frcHii  Olrcnlt  Court,  Leflwe  Oonn^ 
ty;  Monroe  McClorg,  Judge, 

Action  by  the  J.  M.  BoUnson,  Norton  Com- 
pany against  J.  H.  Godsey,  In  which  execu- 
tion was  levied  on  the  propwty  of  the  Itta 
Sena  Mercantile  Onnpany.  8.  A.  and  BL  J. 


^ssFor  otbar  essM  •••  ume  toplo  and  KST-NDMSBR  in  kU  Key-Hvmbwtd  DlsaeU  and  ladeus 
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Oodsey  claimed  tbe  property,  and,  from  a 
Juil^inexit  for  claimants,  plaintiff  appeals. 
Afflrmod. 

I^max  ft  Tyson  and  Yerger  &  Hughston, 
all  of  Greenwood,  for  appellant  Oardnra, 
McBee  ft  Gardner,  of  Greenwood,  for  app^- 
lees. 

SYKES,  J.   An  execution  was  Issued  by 
tbe  circuit  deifc  of  Leflore  county  baaed  up- 
on  a  Jndgmoit  rendered  l^'the  drcult  court 
of  Raid  county  In  &Tor  of  J.  M.  Robinson, 
Xorton  ft  Co.,  appellant  here,  against  3.  H. 
Godsey  et  al.,  for  the  sum  of  $2,33181  with 
Interest  from  the  date  of  Its  rendition.  Said 
execution  was  terled  on  a  stock  of  goods  in 
the  town  of  Itta  Bena,  Hiss.,  u  ttie  property 
of  the  said  J.  H.  Ctodsey.  Therenpon  S.  A. 
and  M.  J.  Gods^,  the  appeHees  hwe,  made 
claimants'  affldaTlt  and  bimd  for  the  release 
•of  said  merchandise  seized  under  said  «eca- 
titxL  Tbe  evidence  Aows  that  the  goods  lev- 
ied aptm  were  used  and  aoQulred  In  a  mer- 
cantile business  operated  In  a  store  bulldli^ 
at  Itta  Bena,  Mlas.,  under  the  firm  name  of 
Gods^  ft  Go.,  without  any  sign  being  placed 
conspicuously  at  the  house  where  sudi  busi- 
ness was  transacted.   The  eyldence  further 
shows  that  tbe  datmants,  aiqidlees  here,  B. 
A.  and  M.  J.  Godsey,  were  the  owners  of  the 
business,  and  that  J.  H.  Gods^,  the  husband 
of  M.  J.  Godsey,  was  employed  by  the  owners 
of  said  bulldtnc  as  clerk  at  a  salary  of  $75  a 
month;  that  as  such'  clerk  he  did  near^  all 
of  the  buying  of  the  goods,  under  the  direc- 
tion of  the  partners,  and  wrote  nearly  all  of 
the  checks  for  tbe  firm,  signing  them  "God- 
sey ft  Oob,      J.  H.  Godsey"!  that  he  pre- 
pared practlnlly  all  of  tbe  notes  and  deeds 
of  tmst  given  1^  the  said  partnership  or  re- 
ceived    It  In  tbe  course  ot  Its  business;  but 
that  the  said  S.  A.  and  IL  J.  Godsey  would 
sign  their  individual  names  to  these  Instru- 
ments.   The  evidence  also  shows  that  the 
goods  levied  upon  were  used  and  acquired  in 
the  business  of  the  said  firm ;  also,  that  the 
partnership  did  business  at  a  bank,  carrying 
an  account  there  undw  the  flim  name  of 
Godsey  ft  GOb  In  short,  the  testimony  shows 
that  J.  H.  Godsey  was  tbe  active  clerk  in  the 
stwe  and  did  whatever  he  was  told  to  do 
by  the  ownen.  M.  J.  and  S.  A.  Godsey.  The 
uncontradicted  testimony  further  shows  that 
S.  A.  and  M.  J.  Godsey  both  stayed  In  the 
store,  giving  their  time  uid  attention  to  the 
conduct  and  manag^ent  of  the  said  busi- 
ness.  In  fact,  the  testimcmy  of  S.  A.  God- 
sey la  to  the  effect  thst  he  was  the  nunager 
■and  the  head  of  the  concern. 

It  is  the  oontentlca  of  appellant  that,  un- 
der section  4784  of  the  Code  of  1906,  this 
stock  of  goods  was  subject  to  be  levied  on  in 
this  case.  Sectl(m  4784  reads  as  follows: 

"If  a  person  shall  transact  bnslness  sa  a 
trader  or  otherwise,  with  the  addition  of  the 
Words  'agent,'  'factor,*  'and  company,'  or  '& 
vo..'  or  like  words,  and  fall  to  disclose  the  name 
^  his  principal  or  partner  by  a  sign  in  la^ 


ters  easy  to  be  read,  plsced  G(»upicuoady  at  the 
boose  where  such  biulneBS  is  transacted,  or  if 
any  person  shall  transact  busineBS  In  his  own  • 
name  without  any  such  addition,  all  tbe  proper- 
ty, stock,  money,  and  choeea  in  action  nsed  or 
acqolred  In  snch  business  shall,  as  to  the  credi- 
tors of  any  stich  person,  be  liable  for  his  debts, 
and  be  in  all  respects  treated  in  favor  of  hlri 
creditors  as  his  property." 

In  this  case  the  bustness  was  being  trans- 
acted in  the  name  of  Godsey  ft  Co.  without 
having  a  sign  dlsfdoalng  the  names  of  the 
partners  placed  conspicuously  at  the  house 
where  snch  business  was  b^ng  transacted. 
This  case  would  therefore  come  under  this 
section  of  the  Oode^  i^ovlded  J.  H.  Godsey 
transacted  the  business  of  tbe  firm  as  Is  con- 
templated  by  this  sectitm.  However,  fa  this 
case  the  uncontradicted  testimony  shows  that 
J.  H.  Godsey  was  (mly  an  employe  of  the 
partners,  doing  whatever  he  was  instructed 
to  do  by  them.  The  entire  management  and 
control  of  the  business  was  not  Intrusted  to 
J.  H.  Godsey.  On  the  ccmtrary,  the  owners 
<tf  the  badness  stayed  bi  the  stcire  and  lot^ 
ed  after  the  busbiesB  of  the  firm  practically 
the  whole  tlmft  This  section  <tf  tbe  Code 
was  enacted  for  the  i^evantion  of  fraud;  its 
object  being  to  iwimarlly  protect  those  deal- 
ing with  the  ostensible  owner  ot  a  mercantile 
budness  whethor  he  does  business  In  his  own 
name  or  whether  he  does  business  by  tbe  use 
of  the  words  "agrat,"  "ccnnpany,"  "manag- 
er,**  words  of  Uke  character,  without  also 
uidng  a  sign  placed  con^lcuously  at  the 
store  showing  tbe  names  of  the  owners  or 
partners.  In  this  case^  had  not  M.  J.  and  S. 
A.  Godsey  also  stayed  at  the  store  and  par- 
ticipated In  the  transactlms  ot  its  business, 
there  would  be  some  grounds  fbr  the  conten- 
tion of  the  appdlants.  Under  the  above  sec- 
tion of  the  Ctode,  the  bniriness  of  Gods^  ft 
Ga  was  not  transacted  by  J.  H.  Godsey  as 
the  ostaistble  owner  of  the  said  business. 
Neitber  was  there  anything  in  the  manner 
in  which  the  business  was  transacted  to  mis- 
lead any  one  into  tbe  belief  that  J.  H.  God- 
s^  vras  the  ostoislble  owner  of  tbe  business. 
The  case  of  Hamblet  v.  Ste^  65  Hiss.  474, 
4  South.  431,  is  one  where  Mr.  Hamblet  con- 
ducted and  managed  the  business  of  a  Uvery 
stable.  His  wife,  who  was  the  real  owner, 
bad  nothing  to  do  with  the  active  manage- 
meat  of  It  TbB  only  sign  at  the  building 
was  "Carr  Stable."  In  that  case  the  outside 
world  was  therefore  justified  In  believing 
that  Mr.  Hamblet  was  tbe  owner  of  the  sta- 
ble. Had  Mrs.  Hamblet  partldpated  in  tbe 
conduct  and  management  of  the  business  and 
personally  remained  at  the  stable,  an  entire- 
ly dlfFerent  conclusion  would  have  been 
reached  by  the  court 

This  court  In  the  case  of  Bufkin  v.  Lyon 
ft  Ca.  68  Miss.  266,  10  South.  88,  In  part 
said: 

"It  does  not  sppsar  bom  the  statement  ot 
facts  who  transsoted  buaineM  ss  to  the  gooda, 
and  that  Is  tbe  material  inquiry  and  the  deter- 
mining factor  under  section  1300  of  the  Code. 
O.  St,  Bufkin  was  in  possesaion  as  clerk,  snd 
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presumabl;  what  he  did  wu  In  that  capadtr, 
and  in  the  name  and  behalf  of  hie  employer*  as 
there  ifl  nothinc  to  anggeat^the  contrary. ' 

Tbe  pansonal  preemce  of  the  owners  and 
their  active  participation  In  tbe  conduct  of 
tbe  bnsliieBa  negatives  the  fact  that  J.  H. 
Oodsey  was  transacting  tbe  bualnesa  of  the 
partnership  as  Is  contemplated  by  the  atat- 
ntfe 

Affirmed. 


CALEDONIAN  FIEB  INS.  00.  t.  8HBP- 
HSBD.   (No.  17C00.) 
(Soprane  Oonrt  of  MisBiHippi.  DivWon  A. 
Hareb  37, 1916.) 
L  Finding  *=»180(2)  —  Bxeuojunon  —  D«- 

Where  the  insared  brongbt  suit  simplj  np- 
on  the  policy,  permittlns  her  by  replication  to 

{tlead  a  waiver  of  one  of  the  claoseB  of  tbe  pol- 
cs,  an  alleged  breach  of  wliidi  danse  waa 

Steaded  in  bar  by  the  insorer,  la  not  a  dtoartore 
-om  the  declaration. 

IBd.  Note.— For  other  caaes,  see  Pleading. 
Cent  Dig.  U  366.  368-376,  STS,  S79,  881 ;  Dec. 
Dig.  ^180(2>.] 

2.  InsuBANOi  «s>S75(l)  —  Fan  iNsimufOB  — 
IjIabilitt  of  Insubid— Dei«ns». 

The  insurer  cannot  defeat  recovery  under  a 
policy  on  Uie  ground  that  its  agent  failed  to 
comply  with  Code  1906,  |  2627,  requiring  every 
agent  to  obtain  a  certificate  diowing  that  he  is 
the  duly  authorized  agent 

[Ed.  Note.— For  other  cases.  Insurance, 
Cent  Dig.  SS  946-051,  956-965;  Dec.  Dig.  ^ 
375(1).] 

3.  iNSuaAKCi  4»388  —  Fzu  Inbubakob  — 
CoHDmons  or  Foliot— Wazveb. 

nie  waiver  by  the  insure?  (rf  a  provlrion 
of  the  policy  after  its  issuance  is  not  within 
Code  1906,  §  2S97,  providing  that  the  rules  of 
the  company  shall  not  be  considered  as  a  war- 
ranty or  a  part  of  the  contract  except  so  far 
as  tney  are  Incorporated  In  fall  into  the  policy, 
and  that  the  conditions  of  tlw  policy  shall  be 
stated  in  full  therein,  so  that  a  written  walra 
in  the  policy  is  unneceesary. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  1018;  Dec.  Dig.  «=3383.] 

Appeal  from  Circuit  Ooart^  Hinds  Comity ; 
W.  H.  Potter.  Judge. 

Action  by  Nora  Shepherd  against  tbe  Cale- 
donian Fire  Insurance  Company.  Judgment 
on  peremptory  Instruction  for  plaintiff  and 
defendant  appeals.  Affirmed. 

Tbls  is  an  appeal  trom  a  Judgment  based 
on  a  perenqptory  Instmctton  fbr  the  appellee, 
wbo  was  tbe  plaintiff  below.  In  her  snit 
against  the  appellant  for  tbe  proceeds  of  a 
fire  Insurance  policy  covering  her  residence 
In  the  town  of  UUou  The  Peopled  Bank  of 
Utica  conducted  a  Are  Insurance  agency,  and 
it  was  tbe  custom  of  tbe  casbiw  of  said  bank 
to  act  as  agent  of  tlie  various  fire  insur- 
ance companies  operating  through  the  agen- 
cy. On  Febmary  16,  1&18,  one  Price  was 
the  cashier  of  said  bank,  and,  acting  as  agent 
ot  tbe  appellant  and  other  insurance  compa- 
nies, dellTOred  to  tbe  appeHee  a  poller  in- 
surance for  the  sum  <^  91,800^  and  collected 
from  appellee  tbe  premium  thereon.  On 


April  to,  1818,  Price  resfgned  as  cashier,  and 
one  Cook  succeeded  him  and  assumed  tUe 
duties  of  the  cashier  <^  tiie  bank  and  took 
charge  <tf  tbe  Insurance  agency,  and  at  (Wce 
notified  the  general  office  of  Qie  appelant  at 
New  York  of  tbe  change,  and  advised  tbe 
company  that  lie  liad  charge  of  all  tbe  books, 
blanks,  and  oUier  supplies  of  tbe  oompany, 
and  asked  that  Ibe  agency  be  transferred 
from  Price  to  Co€^  Beplylng  to  tbls  letter,, 
tbe  New  Xork  office  advised  Cook  that  the 
matter  bad  teea  referred  to  their  goieral 
agent,  one  Burke,  of  Atlanta,  Oa.,  who  would 
conunonlcate  witb  blm.  On  May  2d,  Burke 
wrote  the  following  letter  to  Cook: 

"Caledonian  Insurance  Company. 

"Altanta,  Georgia,  May  2,  1913. 
"Mr.  B.  F.  Cook,  Uttca.  Miss.— Dear  Sir: 
Tour  letter  of  April  22d,  asking  that  we  trans- 
fer the  agency  from  our  former  agent,  W.  H. 
Price,  to  yourself  has  been  referred  to  me.  In 
this  connection,  I  wish  to  advise  tbat  Special 
Agent  O.  R.  Bartiey,  wbo  is  now  in  Miasissippi, 
will  call  on  you  In  the  near  future.  In  the 
meantime,  this  letter  will  be  your  authority  to 
act  as  our  agent  pending  Mr.  Bartley's  arrival. 
I  wish  to  call  your  attention  to  the  fact  that 
the  company  wrote  our  former  agent  on  AjarU 
17th,  requesting  omcellatlon  ot  polky  2,231,821 
— Bnckner,  but  nave  not  as  yet  Kcdw  fids  pol- 
icy. Will  you  therefore  be  good  euon^  to  eee 
that  the  same  is  property  retamed  caneeled. 
"Tours  very  truly, 

"Norman  D.  Burke,  General  Agent" 

After  the  receipt  ot  the  above  letter  by 
Cook,  appellee  called  on  him  at  the  bank  and 
stated  tbat  she  desired  $300  additlmai  In- 
surance on  her  said  residence,  and  called 
attention  to  tbe  &ct  tliat  bar  policy  in  tbe 
appellant  company  bad  been  left  br  faer  at 
said  bank  with  Mr.  Price,  tbe  former  casbi«r, 
for  safe-keqplng.  Oo<A  stated  to  appellee 
that  she  could  have  tbe  additional  fSSO  in- 
surance, and  tiiat  be  would  issue  the  policy 
for  ber  In  smne  one  of  tbe  companies  repre- 
sented by  bis  agency,  and  tbat  be  woold  in- 
dorse the  written  permission  upon  the  policy 
in  the  appellant  company,  which  was  then  In 
hlB  poeseaslon  and  under  his  controL  On 
the  8tb  day  of  May,  ISIB,  one  Boztley,  the 
qncial  agent  of  the  aiv^lont  company, 
went  to  ntlca,  and  took  up  all  blank  poUcied 
in  the  hands  of  Cook,  and  took  up  bis  lettw 
of  authority  and  Instructed  him  to  write  do 
new  business  in  tbe  ocnnpany.  but  1^  in  Ills 
omtrol  snd  poBsesirttm  tbe  policy  regtsttf, 
containing  tbe  list  of  outstanding  poUde^ 
with  indorsements  thereon  and  other  blanks 
and  supplies.  Bartiey  did  not  tell  Cook  what 
be  would  do  in  referaice  to  outstanding 
policies,  but  that  he  would  communicate  witb 
him  later,  but  be  did  not  cancel  any  oa^ 
standing  pt^Udes.  On  May  14, 1818,  Oook  is- 
sued to  appellee  another  policy  of  insurance 
for  the  additional  amount  ot  $850  In  an- 
other company,  and  made  a  written  indorse- 
ment on  tbe  orltfnal  polity  in  tbe  appdlsnt 
company,  using  one  of  tbe  forms  1^  with 
him  by  Bartiey,  the  special  agent,  and  on 
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■a>e  same  day  he  wrote  tbe  aKnUant  at 
tJM  New  Yoric  office  Oie  foUowlng  letter: 
"People's  Bank,  Utica,  MiaeiBsippi, 

"Ma7  14,  1918. 
"Caledonian  Insurance  Companr,  New  York, 
T^—Gentlemen:  Inclosed  jroo  will  find  dn- 
plicate  of  indorsement  on  noUcy  #2^1,818,  for 
aX ra.  Nora  Shei^erd.   AJao  three  IndorsementB 
for  your  execution,  to  take  the  place  of  my 
temporary  Indorsement  and  notification. 
'Tours  rery  tmly,  R.  V,  Oook." 

On  the  nigtat  of  May  19, 1918.  the  property 
burned.  The  appellant  dmled  UabUlty,  and 
tills  salt  followed. 

To  the  declaration  filed  by  appdlee,  the  de- 
fendant filed  a  special  plea,  alle^g  that, 
after  the  resignation  of  Price,  Its  former 
agent.  Cook,  who  had  aasamed  to  act  for  it, 
was  never  Its  agent,  and  that  wbrai  he  made 
tbe  tnd<n«ement  on  the  policy  on  M&y  14, 
1918,  permitting  the  additloDal  Insarance,  lie 
was  not  the  agmt  of  appellant  and  nevw 
bad  beoi  Its  agoit,  and  that  on  May  8th, 
ai^llant  through  its  special  agent  had  termi- 
nated all  authority  which  be  may  hare  had, 
If  any,  to  r^neeent  the  company.  To  this 
q>eclal  plea  appellee  filed  a  replication, 
which  set  ont  In  detail  the  manner  In 
which  the  agency  was  operated  through  Uie 
bank  by  Its  cashier,  and  the  issnance  of  tiie 
policy  through  Price,  and  tbe  action  taken 
by  tbe  company  Btter  Price's  resignation,  and 
that  Oook  had  authority  to  act  when  he 
agreed  with  appellee  to  the  additional  insuT' 
anoe,  and  advised  her  that  he  would  make 
the  lnd<HBement)  on  the  poUcy  previously  is- 
sued In  the  appellant  company,  and  that  the 
app^lee  dealt  with  Cook  and  took  ont  the 
additional  insurance  and  paid  the  premium 
tberefw,  and  that  she  had  no  notice  that  he 
was  acting  without  authority,  and  that,  as  to 
her,  appellant  was  estoinped  to  deny  his  au- 
thorl^.  Appellant  demurred  to  the  replica- 
UoD,  and  on  the  hearing,  after  the  testimony 
for  both  sides  had  been  concluded,  the  court 
gave  a  peremptory  instruction  for  plaintUf, 
from  whidi  an  aiq;»eal  was  taken. 

It  is  contended  on  ai^ieal  that  the  replica- 
tion and  tbe  declaration  are  at  variance,  tor 
tbe  reason  that  tbe  replication  sets  up  the 
j^Bct  that  Cook,  acting  as  the  agent  of  the 
appellant,  gave  permission  to  appellee  for 
tbe  additional  Insurance  to  the  amount  of 
$350,  whereas  the  declaration  is  simply  a 
suit  <m  the  policy,  which  Is  made  an  exblblt 
thereto. 

It  is  contended,  also,  that  Cook  had  not 
compiled  with  Bection  2627  of  the  Code,  re- 
quiring every  agent  to  obtain  annually  from 
the  Commissioner  of  Insurance  a  oertlflcate^ 
showing  that  he  is  the  agent  of  the  company, 
and  duly  authorized  to  do  business  for  It. 

It  was  next  contended  that  the  agreement 
by  Cook  was  not  a  part  of  the  contract,  and 
that  he  could  not  waive  any  of  the  provisions 
of  the  contract,  under  the  provisions  of  sec- 
tion 2597  of  the  Code  as  follows: 

"In  all  insuraoce  against  loss  by  fire  the  con- 
dition of  insurance  sball  be  stated  in  full,  and 


the  rules  and  by-laws  of  the  eempany  shall  not 
be  conddered  as  a  warranty  or  a  part  of  the 
contract  except  so  far  as  they  are  incorporated 
in  full  Into  the  policy,  and  are  not  in  ccmfliet 
with  this  diapter." 

W.  a  Wells,  oC  Jadwffi,  and  Mdanrfn  ft 
Annistead,  of  Vlcksbnqc,  Mipe^luat  Wat- 
klns  ft  VatUns*  ct  Jadnon,  for  ^ppdlee. 

SMITH,  a  J.  [1]  The  xe^catlon  of  ap- 
pellee, setting  up  a  waiver  of  the  additional 
Insurance  clause  of  the  policy,  an  alleged 
breadi  of  which  was  jAeaded  In  bar  by  appe- 
lant, is  not  a  departure  from  the  declaration. 

[2]  That  Ooalkt  at  Uie  time  he  oonsented 
to  the  additional  Insurance,  may  not  have 
compiled  with  section  2827  of  the  Code  can- 
not be  availed  of  1^  appelant  to  avoid  its 
liability  under  the  policy.  Insurance  Co.  r. 
Bust,  141  la  86,  80  N.  a  772;  Uanhall  t. 
Insnranoe  Ca,  78  Htm,  8^  29  N.  Y.  Sopp.  884. 

[•]  In  our  jndgmoit^  a  waiver  by  an  In- 
snnr  oC  me  of  tbe-  provisions  of  a  policy, 
after  Its  issuance^  la  not  within  section  2697 
of  tbe  Ooda 

Affirmed. 


MTJNN  T.  POTTBB,   (Na  17617^ 

(Supreme  Gonrt  of  lUsussippI,  Dtvidon  A. 
April  10,  1910.) 

1.  Ohattei.  Mobtoaoks  ^236— Posbessioh 
—Right  to. 

Under  Code  1906,  {  2782,  payment  extin- 
gtdshes  mortgages  or  trust  deeos. 

[Ed..  Note.-— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  H  S07;  Dec.  Dig. 
«s>280.] 

2.  Chattkl  Mobtoaoks  «=»78— Valxdrt  — 
CoHPOunnzNO  OnxNBB, 

Where  defendant  gave  a  deed  of  trust  on 
personalty  to  secure  a  promise  by  the  benefi- 
ciaries  not  to  prosecute  him  for  obtaining  goods 
under  false  pretenses,  the  contract  is  in  viola- 
tion of  publie  pirficy,  and  the  trust  deed  is 
void. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  (  144;  Dec.  Dig.  «=»73.] 

8.  Bxpurnt  <8=>^4>— Aonoirs— HvinxKcaB— 

Aduissibizjtt. 

As  under  Code  1906, 1  4232,  dke  gnieral  is- 
sue is  the  only  pleading  allowed  in  r^levln,  ev- 
idence showing  the  invalidity  of  the  trust  deed 
on  which  plamtiff  based  his  claim,  or  that  it 
had  been  extinguisbed  by  payment,  is  admiesible, 
though  not  specially  pleaded. 

pBd.  Note.— For  otiier  cases,  sea  Replevin, 
Cent.  Dig.  H  272-277;  Dec  Dig.  «=»6»(4).] 

Appeal  from  Circuit  Coort,  Newton  Coun- 
ty; C.  Ll  Dobbe,  Judge. 

Replevin  by  M.  R.  Potter,  trustee,  against 
U  Munn.  From  a  judgment  for  plaintUT, 
defendant  appeals.  Reversed  and  remanded. 

W,  L  Munn,  of  Newton,  tor  anwllant.  X 
D.  Garr,  of  Newton,  for  appellee. 

SMITH,  a  T.  This  is  an  appettl  from  a 
Judgment  in  an  action  of  re^evln,  awarding 
appellee,  trustee  In  a  deed  of  trust  executed 
by  appellant,  the  possesedion  of  two  mules 
covered  by  the  deed  of  trust 
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II.  t]  On  the  trial  the  court  below  errone- 
onslr  ezdnded  evidence  offered  by  appellant 
to  proTe  that  the  debt,  to  secure  which  the 
deed  of  trust  was  given,  had  bem  paid,  and 
that  the  deed  <a  trust  was  executed  by  appel- 
lant pursuant  to  a  promlae  by  the  ben^cla- 
ries  therein  not  to  prosecute  him  for  having 
obtained  from  them  under  false  pretenses 
goods  ot  the  value  of  f4(W.  If  the  deed  of 
trust  has  been  paid,  appellees  right  to  the 
poescsslmi  of  the  mules  has  bem  exOnffolHh- 
ed  (section  27S2,  Code  1900) ;  and  If  It  was 
executed  In  constderatlon  of  an  ^reemoit 
on  the  part  of  the  benefldarles  therein  to 
compound  a  Mony,  It  is  vcdd. 

[S]  The  ground  upon  which  this  evidence 
was  excluded  seems  to  have  been  that  the 
facta  sou^t  to  be  proven  had  not  been  plead- 
ed in  bar  of  the  acthm.  Spedal  pleas  axe 
not  allowed  In  actions  of  replevin,  and  the 
evidence  offered  was  admissible  under  the 
general  Issue.  Code  1900^  f  4282;  Bennett 
V.  Holloway,  fi6  Mlsa  211. 

Baveraed  and  remanded, 

COCHRAN  V.  LATIMER  et  al    (No.  17471.) 

(Supreme  Court  of  Mississippi,  DlvisiDn  A. 
March  27.  1916.) 

Affeai,  and  Ebboe  «s9ll96(]0  —  Bviasd  -~ 
Subsequent  Tblai^Law  of  the  Oabb— 
Mattebs  Concluded. 

Where,  on  former  appeal,  it  was  held  that 
the  evidence  was  insufficient  to  shov  undue  in- 
fluence or  fraud  by  the  defendant  upon  her  in- 
testate, and  on  the  trial  after  remand,  under  a 
new  allegation,  the  plaintiff  sought  to  prove 
a  promise  of  the  defendant  eonneeted  with 
such  undue  influent^  and  such  contention  was 
sustained  by  the  chancellor,  without  further  evi- 
dence than  that  offered  on  the  first  trial,  his  de- 
cree was  erroneous,  since  it  did  not  follow  the 
law  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4661;  Dec.  IHg.  <S=^ 
1195(1).]  ^ 

Appeal  from  Chancery  Court,  Holmes 
County;  J.  F.  McCool,  Chancellor. 

Action  by  Mrs.  Norma  W.  Latimer  and 
others  against  Mrs.  M.  J.  Cochran  and  oth- 
ers. Judgment  for  petitioners,  and  defend- 
ant named  appeals.  Reversed,  and  decree 
entered. 

The  facts  are  stated  in  the  opinion  on  the 
former  appeal.  See  Wherry  v.  Latimer,  103 
Miss.  524,  60  South.  568.  642. 

After  the  case  was  reversed  and  remand- 
ed to  the  lower  court,  appellees,  having  ob- 
tained leave  of  the  court,  filed  an  amended 
bill,  which  in  substance  alleged  that  on  ac- 
count of  the  protracted  Illness  of  Samuel 
Wherry,  deceased,  he  had  become  a  physical 
and  mental  weakling,  and  that  he  was  an- 
noyed and  embarrassed  by  debts,  and  that 
his  daughter.  Miss  MolUe  Wherry,  now  Mrs. 
M.  C.  Cochran,  nursed  him  during  his  last 
Ulness,  and  that,  having  the  utmost  confi- 
dence in  her,  her  Influence  over  him  became 


paramonnt  and  undu^  and  ihat  she  took  ad- 
vantage of  his  emai^ted  condition  and  pas- 
sive wlU,  and'Whlle  he  was  In  this  condltitNt 
of  mind  and  body  proposed  to  Mm  that,  if 
he  would  make  her  the  sole  benefldaiy  of  his 
inauranoe  policies,  she  would  fce^  the  pre- 
mlunui  paid  and  pay  hla  debts  oat  of  the 
proceeds,  and  divide  what  was  left  anuuig 
his  diUdren,  her  brother  and  ^ters,  and  tliat 
Mr.  Wherry  readily  consented  to  this  and 
changed  the  beneficiary  in  his  insurance  pol- 
icies accordingly,  and  that  after  his  deatlk 
she  refused  to  divide  with  complainants. 
The  bill  prays  that  appellant  be  declared  the 
trustee  for  the  other  chlldxea'a  part  of  the 
insurance. 

Appellant  answered  under  oath,  denying 
any  mental  weakness  on  the  part  of  her 
father,  or  that  he  r^sed  any  special  con- 
fldence  In  her,  or  that  she  exerdaed  any 
undue  Influence  over  him,  ta  that  she  made 
any  agreement  to  pay  his  debts  out  of  ttie 
proceeds  and  divide  the  remainder  with  the 
other  children.  She  also  ideaded  that  the 
matters  and  things  s^  up  in  the  amended 
bill  had  been  adjudicated.  On  the  bearing 
the  chancellor  sustained  the  allegations  of 
the  amoided  bill  and  granted  an  appeaL 

Elmore  &  Ruff,  of  Lexington,  for  appel- 
lant Bootbe  A  Pepper,  of  Lexington,  for 
appellees. 

HOIiDEN,  J.  This  case  is  here  for  the 
second  time,  it  having  been  reversed  in 
WhCTry  et  al.  v.  Latimer,  103  Miss.  524,  60 
South.  563,  642;  this  court  deciding  that 
there  was  no  fraud  or  undue  influence  used, 
or  mental  incapacity  shown  as  to  Mr.  Sam- 
uel Wherry,  tbe  insured  In  the  Insurance  pol- 
icies about  which  this  controversy  arose. 
When  the  cause  went  back  to  the  lower  court 
tbe  appellees  amended  their  bill  of  complaint 
and  alleged  in  substance  that  the  appellant 
exercised  undue  influence  over  her  father, 
the  deceased  Wherry,  and  that,  while  he  was 
feeble  in  mind  and  body  and  a  mental  weak- 
ling, she  unduly  and  corruptly  Induced  her 
father  to  change  the  Insurance  policy  to  her, 
and  in  order  to  get  him  to  more  readily  eon- 
sent  promised  that,  if  he  would  make  her  the 
sole  beneOciary  of  this  Insurance,  she  would 
keep  the  premiums  and  assessments  paid  up, 
pay  bla  debts  out  of  the  proceeds,  "and  di- 
vide what  was  left  betweoi  the  children,  her 
sisters  and  brother" ;  that  he  readily  assent- 
ed to  this,  and  In  consequence  the  change  of 
beneficiary  was  made;  and  that  after  the 
father's  death  appellant  refused  to  divide  tbe 
insurance  with  appellees.  No  new  evidence 
was  taken  by  the  appellees  on  the  hearing  of 
this  cause  In  the  court  below,  but  they  in- 
troduced and  relied  alone  upon  the  evidence 
taken  in  the  former  hearing. 

The  appellant  here  invokes  the  doctrine  of 
"the  law  of  the  case,"  urging  that  this  ap- 
peal should  be  controlled  and  settled  by  tbe 
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(^Inioii  In  WtaeriT  et  al.  t.  Tjattmer  et  aL, 
siipia.  Tbe  decree  of  the  <^ancellor  in  tbe 
case  before  na  now  reads  In  part  as  follows: 
"And  DOW  having  full;  cooaidtred  aaid  cause, 
tod  all  of  ttie  ooeitioiu  of  law  and  fact  at  ia- 
hh  therein,  ana  bdas  of  the  opinion  after  a 
due  oonaderation  of  all  of  tba  material  facti 
and  circumstances  provoi,  and  it  so  appearing 
to  the  satisfactitH)  of  tbe  court,  tfaat  defendant 
Uisi  If.  J.  Wherry,  now  Mrs.  M.  J.  Cochran, 
hid  and  ponessed  nndae  lafloaiKe  and  control 
over  the  wHI,  actions,  and  ecndnet  of  her  father, 
Samuel  Wherry,  at  the  time  of  tbe  change  of 
beneficiarieg  in  the  policies  or  relief  fund  certif- 
ioites  described  in  the  pleading  and  that  aaid 
mdne  influence  ma  thm  exercind  1^  her,  and 
diat  in  order  to  induce  her  father  to  yield  more 
resdily  to  her  soggeatlon  and  request  she  said  to 
him  in  effect  that,  if  he  would  make  her  the  sole 
bmeBciary  in  the  two  policies,  she  would  keep 
tbe  prenuDms  and  aasesaments  paid  np  and 
woQM  pay  his  debta  oat  of  the  money  she  re- 
edved  ^reoD,  and  divide  what  was  left  equal- 
ly between  aU  the  children  and  herself,  and 
pat,  yielding  to  such  mndue  infivmce  and  prom- 
i'm  and  in  consideration  of  said  pnnnise.  said 
diange  waa  made  as  sought  by  said  defendant." 

[1]  It  la  very  evident  to  ua  that  the  cban- 
oellor  waa  persuaded  for  the  Bec<Hid  time  to 
believe,  and  be  so  decreed,  that  the  change 
of  the  beneflcfarr  in  these  Insurance  policies 
waa  brought  about  by  undue  influence,  and 
that  such  ondoe  ioflnence,  which  Is  tanta- 
mount to  corruption  and  fraud,  connected  In- 
separably with  the  other  allegation  of  the 
UDotded  blU  (that  is,  that  the  appellant 
promised  to  pay  the  debts  and  divide  tbe 
m<mey  to  be  obtained  from  the  insuranoe 
policies  with  ai^lleee),  moved  the  chancel- 
lor In  his  finding  on  the  second  bearing. 
This  being  true,  we  are  bound  to  conclude 
that  the  diancellor  did  not  follow  "the  law 
of  tbe  case,"  because  this  court  had  said  on 
the  former  appeal  that  there  was  no  mental 
Incapadty,  undue  Influence,  corruption,  or 
fraud;  and  the  appellees  In  tbeir  amended 
bill  present  these  same  questions  of  mental 
iocapadty,  nndne  influence,  frand.  and  cor- 
nption,  in  connection  with  the  new  all^a- 
Uon,  the  two  being  inseparable,  leaning  up- 
on each  other  for  strength,  and  upon  this 
proposltiMi  insisted  that  there  was  a  parol 
trust  In  favor  of  the  appelleea  And  follow- 
ing the  allegations  of  the  amended  bill,  the 
chancellor  decreed  in  effect  that  it  was  a 
parol  trust  by  reaam  of  mental  Incapacity, 
imdae  influence,  corruption,  and  fraud,  with 
the  Incidental  promise  of  appellant  to  dMde 
the  Insurance  money  with  appelleea.  There- 
fore we  hold  that  under  "the  law>of  the  case" 
the  decree  of  the  (diancellor  is  errcHieous. 

Furthermore  we  do  not  think  from  the 
whole  testimony  in  this  case  that  the  proof  is 
nifflcioit  to  lawfully  divert  the  insurance 
nwDey  from  at>pellant,  tbe  beneficiary  vnitten 
hi  the  face  of  the  policies,  to  the  appellees. 
She  testimony  in  the  record  does  not  clearly 
show  that  there,  was  a  parol  trust  establish- 
ed in  favor  of  the  appellees  by  fraud,  or 
«ireenient  with  appellant.  The  competent 
evidence  in  the  case  overwhelmingly  refutes 


this  idea;  the  prottf  auatalning  the  conten- 
tion is  so  dl^t  that  we  feel  it  would  be  Uk- 
safe  to  r^  upon  it  as  estabUahlng  a  parcA 
trust  And  the  correetneaa  of  this  conclu- 
sion becomes  more  apparent  to  us  when  we 
consider  the  fact  that  the  appellees,  their 
attorneys,  and  the  chancellor,  throui^out  the 
records  In  both  cases,  hare  clung  tenaciously 
to  the  <Aaage  ct  undue  Influence,  mental  In- 
capacity, fraud,  and  corruption  in  connection 
with  the  alleged  promise  of  appellant,  de- 
pending  upon  this  former  diarge  to  support 
them  In  the  latter;  and,  neither  being  able 
to  stand  alcme,  both  must  fall  here  under 
"the  law  of  the  case."  The  decree  la  renned, 
and  decree  for  aK>ellant  altered  here. 
Rareraed,  and  decree  here. 


MBW  ORLEANS  GREAT  NORTHERN  R. 
CO.  T.  McGOWAN.   (No.  17836.) 

(Supreme  Court  of  Mississippi,  Division  A. 
March  27,  leifii) 

L  Baxzaoam  «=999(1)  —  Dtrrr  to  Bbict 
Bbioqb— Statutb. 

Code  1906,  S  40SS,  providing  that,  where 
a  railroad  is  oonstmcted  so  ss  to  croas  a  high- 
way, and  it  is  necessary  to  raise  or  lower  the 
way,  the  road  shall  make  the  pn^r  grades  and 
erect  such  bridges  as  may  b«  necessary,  has  no 
application  to  a  plantation  road,  not  a  public 
way. 

[Ed.  Note.— For  other  cases,  aee  Bailroads, 
Cent.  Dig.  J  293 ;  Dec  Dig.  ^99(1).] 

2.  Railroads  «=>303(6)— Dutt  to  Maintain 

BeIDQB— LlABIUTT  FOB  PAILOBB— STATUTE. 
Under  Code  1906,  |  4058,  imposing  the 
doty  on  a  railroad  to  construct  ana  maintain 
catue  guards  and  suitable  erossinga  on  planta- 
tion roads,  prescribing  llabili^  (br  failure,  and 
giving  the  right  of  recovery  to  any  person  In- 
terested, including  a  toiant  on  the  land  In  the 
indosure,  one  traveling  a  plantation  road,  not 
being  in  any  way  connected  with  the  plantation 
to  which  the  road  was  appurtenant,  out  mere- 
ly traveling  as  a  member  of  the  general  public, 
oonld  not  raoover  against  a  railroad  for  injuries 
to  his  mule,  when  it  fell  through  a  defective 
bridge  taking  the  plaotatloa  road  over  the 
tracks. 

[Ed.  Note.— For  other  eases,  see  Railroads, 
Cent.  Dig.  i  966;  Dee.  Dig.  «s308(«.] 

Appeal  from  Circuit  Oonrt,  Hinds  Coonty; 
W.  A.  Henry,  Judge. 

Suit  bj  Jack  MoGowan  against  the  New 
Orleans  Great  Northern  Railroad  Ounpany. 
From  a  judgment  tor  plaintiff,  defendant  ap- 
peals. Reversed  and  remanded. 

The  appellee  was  the  owner  of  the  mule 
upon  which  be  waa  riding  on  a  plantation 
road  on  the  prc^terty  of  one  W.  T.  McGowan. 
The  bridge  was  constructed  by  the  railroad 
company  on  the  approach  of  the  plantation 
road  to  the  railroad  track.  Appellee  was  not 
the  owner  of  tbe  plantation,  nor  was  he  the 
tenant  of  tbe  owner,  but  was  the  tenant  of 
one  J.  H.  McGowan,  whose  prc^rty  adjoined 
that  of  W.  T.  McGowan.  Suit  waa  filed  for 
the  value  of  the  mule,  the  declaration  alleg- 
ing that  the  timbers  of  the  bridge  had. 


^Por  euer  eases  see  sasM  ti^to  sad  KBT-NUKBBB  la  aU  Ksr-Nanbar«d  oicteU  and  IndasH 
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throng  the  negUgence  of  the  defendant,  be- 
come rotten  and  decayed,  so  that  appellee's 
mule,  stepping  upon  a  rotten  plank,  fell 
throngta  the  bridge,  receiving  Injuries  re- 
sulting in  its  deatlL  There  was  a  Jary  and 
verdict  for  ai^lee,  and  a  judgment  ac- 
cordingly, from  which  comes  this  appeal. 

The  appellant  contends  that  there  should 
have  been  a  peremptory  instruction  for  the 
railroad  company,  as  the  road  upon  which 
the  bridge  was  constructed  was  not  a  pub- 
lic road,  and  the  ap[>ellee  was  not  entitled 
to  recover,  since  he  was  not  the  owner  of 
the  proper^  on  which  the  plantation  road 
lay,  nor  was  he  the  tenant  of  the  owner. 

Section  40C3  of  the  Code  provides  that 
where  a  railroad  is  constructed  so  as  to 
cross  a  highway,  and  It  shall  be  necessary 
to  raise  or  lower  the  highway,  the  railroad 
ccmipany  shall  make  the  proper  grades,  keep 
the  crossings  in  order,  and  erect  such  bridges 
as  may  be  necessary,  and  for  failure  so  to 
do  they  shall  forfeit  the  sum  of  $100  to  the 
county. 

Section  40S8  imposes  the  duty  on  the  rail- 
road of  constructing  and  maintaining  neces- 
sary cattle  guards  and  suitable  crossings  on 
plantation  roads,  the  prescribed  liability  in 
the  amonnt  of  $250  for  failure  so  to  do,  and 
gives  the  right  of  recovery  to  any  perston  In- 
terested, Indnding  a  tenant  on  land  In  the 
indosnre. 

Oreen  &  Oreen,  of  Jackscm.  tot  appellant 
W.  O.  Wells,  of  Jackson,  for  aiKpellee. 

SMTTH,  a  J.  [1, 2]  Since  the  road  here 
in  qnestlon  la  a  plantatltm  and  not  a  public 
road,  sectloa  4068,  Code  Mlas.  1806,  has  no 
application ;  and  aince  ttie  evidence  does  not 
disclose  that  MV^ee  was  In  any  way  con- 
nected wlttt  the  plantatlmt  to  wliitdi  the  road 
was  appurtenant,  nor  that,  at  the  time  bis 
mole  was  injured,  be  was  traveling  the  road 
in  any  capacity  other  than  as  a  member  of 
the  general  public,  no  recovery  can  be  bad 
undar  section  4058  of  tbe  Oodft 

The  case  of  Railroad  Go.  v.  Watson,  82 
Hiss.  89,  88  South.  042,  Is  not  here  In  point, 
for  the  reason  that  tbe  iVnd  there  involved 
was  "a  connection  betwe^  two  pul>llc  roads 
*  *  *  for  use  by  anybody  and  eveiTbody 
who  wbAied.** 

Reversed  and  remanded. 


ATJIWAMA   &  T.  B.  CO.  T.  JONE& 

(No.  17648.) 
(Supreme  Court  of  Hissisdp^  Division  A. 
April  10, 1916.) 

UAffTEB  AITD  SERVANT  «=»166(2>— IffJIJBZXS  TO 
SeBVANT— DUTT  TO  Wabn. 

A  young  negro  boy  about  18  years  old  was 
«nployed  as  a  laborer  on  a  ditcldng  train;  it 
being  his  duty  to  remove  dirt  flat  cars. 

The  ditching  train,  having  unloaded  dirt  and 
left  the  crew  at  the  place  where  it  had  been  un- 
loaded, was  placed  on  a  side  track,  so  that  a 


freight  train  could  paas.  When  tbe  freight 
came  alonK,  the  young  boj  attenopted  to  jnow 
on  the  tnun  And  was  injured,  ^eld,  that  tbe 
railroad  company  had  no  cause  to  antidpata 
that  the  boy  would  jump  on  or  off  passing 
trains,  and  therefore  was  not  guilty  of  negli- 
gence in  failing  to  warn  him. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  i  812;   De&  EHg. 
156(2).] 

Appeal  from  Circuit  Conrt,  Banldn  Cotm- 
ty ;  A.  J.  MctAtirln,  Judge. 

Actl<m  by  Maceo  Jones,  by  next  Mend, 
against  tbe  Alabama  &  Ttdc^urg  Railroad 
Company.  Prom  a  Jadgmait  fiv  j^alntifC, 
defendant  appeals.   Reversed  and  rend^ed. 

This  was  a  suit  In  the  circuit  oourt  by  ap- 
pellee for  Injuries  received  by  him,  resulting 
in  the  loss  of  a  leg.  There  was  a  Jury  and 
verdict  for  $1,500,  and  from  a  Judgment 
thereon  this  appeal  is  taken.  The  record 
shows  that  appellee,  a  negro  boy  about  13 
years  old,  weighing  143  pounds  and  abont  5^ 
feet  in  height,  was  employed  by  appellant  as 
a  laborer  on  a  ditching  train,  and  that  his 
duties  were  to  move  dirt  from  fiat  cars.  On 
the  day  of  the  accident  the  ditching  train  had 
Just  unloaded  some  dirt,  and  left  the  crew 
at  the  place  where  the  dirt  had  been  unload- 
ed, and  had  taken  a  side  track  so  that  a 
freight  train  could  pass.  When  the  freight 
train  came  along,  appellee  undertook  to  jump 
on  the  moving  train,  and  was  thrown  to  the 
ground  and  injured.  It  is  contoided  that  by 
reason  of  his  youth  It  was  the  duty  of  ap- 
pellant to  warn  him  against  tbe  dangw  of 
jumi)lng  on  moving  trains,  and  for  feilnre 
so  to  do  they  became  guilty  of  n%ltg«ioe, 
and  consequently  liable  for  tbe  injuries  re- 
ceived by  aiqpeUee. 

R.  H.  ft  J.  H.  TbwnpetHt,  of  Jacikson,  for 
W)eUant  Stingily  ft  Mclntyre,  of  Brandon, 
for  aivoUee. 

SMITH,  O.  J.  Appelant  bad  no  cause  to 
anticipate  that  appellee  would  Jump  tm  mr  off 
of  pasaln«  trains,  and  therefore  was  under 
no  dntr  to  warn  blm  not  to  do  so.  Tbe  per> 
emptory  Instmctlon  reduested  b7  aK>eUant 
should  have  been  given. 

Revexsed,  and  Judgment  bw& 


B.  AI/TMAN  ft  CO.  v.  WALL.    (No.  1789S.) 
(Supreme  Court  of  Missiasippi,  Dlvinon  A. 
April  10,  1O160 
JUSnCBS  OF  THB  PEACE  ^=96  —  JUSnOE  Dl 

Facto  —  Validitt  or  Attaohuent  —  Stat- 

17TB. 

Under  Code  1906,  S  S47S,  making  the  ofS- 
dal  acts  of  any  persoo  in  possession  of  a  public 
office,  exercising  the  functions  thereof,  vahd  and 
binding  as  offiaal  acts  in  regard  to  all  persons 
interested  or  affected  thereby,  whether  such  per- 
son be  lawfully  entitled  to  hold  the  office  or  not, 
an  attachment  issued  by  a  mayor  of  a  town, 
who,  after  qualifying  as  depudr  sheriff  of  the 
county,  exercised  the  duties  of  mayor  and  ex 
officio  Justice  of  the  peace  until  his  term  of  office 
as  mayor  axpired,  wss  valid  despite  CtHist.  art 
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1, 1  2,  provldliis  tbat  no  person  belon^inK  to  one 
«f  the  departmenta  of  Kovenunent  shall  exercise 
mny  power  belonsins  to  ather  at  the  others,  and 
that  acceptance  of  an  office  in  a  department 
shall  vacate  all  offices  held  by  the  person  so  ac- 
cepting in  any  other  department, 

[Sd.  Note.— For  other  eases,  see  Jnsticea  of 
the  Peace,  Cent  Dig.  f  9;  Dec.  Dig.  «sa6.] 

Appeal  from  carcoit  Gonrt-^uiola  Gotmtr ; 
N.  A.  Taylor.  Judge. 

Suit  bs  B.  Altman  &  Oa  against  Mtb.  W. 
D.  Wall.  From  an  order  BPStalnlng  defend- 
ant's motion  to  qoash  a  writ  of  attachment, 
plMn tiffs  appeal.  Reversed  and  remanded. 

mils  Is  an  appeal  frcun  an  order  at  the 
oircnlt  court  sustaining  a  motion  to  quash 
a  writ  of  attadiment.  Tbe  motion  allies 
tiiat  the  mayor  of  the  town,  who  acted  as  ex 
officio  Justice  of  the  peace  at  the  trial  of 
the  case,  was  at  the  time  of  the  Issuance  of 
the  writ  ot  attachment  a  d^uty  sheriff  of 
tbe  county,  and  that  the  acceptance  of  latter 
office,  which  lielonged  to  the  ezecutlTe  de- 
partment of  the  state*  forfdted  bla  office  as 
a  Justice  of  the  peace,  wlildk  beknced  to  the 
Judicial  d^iartment 

O.  U.  Jobnsoii.  of  SarOls.  for  appdlants. 
Zj.  L.  Pearson,  of  Sardls,  for  appellee. 

STKES,  J.  The  appellants,  B.  Altman  ft 
Ool,  Instituted  an  attachment  suit  against 
Mrs.  W.  D.  WaU  in  the  court  of  T.  J.  Taylor, 
mayor  of  the  town  of  Sardls,  and  ex  officio 
Justice  of  the  peace  In  and  for  said  town. 
The  quesdtKL  before  this  court  Is  whether 
or  not  said  Taylw  was  either  a  de  facto  or 
a  de  jure  justice  <rf  the  peace  at  the  time  of 
the  Issuance  of  tbe  attadunent  The  facts 
relating  to  this  question  are  as  follows:  T. 
J.  Taylor  was  elected  mayor  of  the  town  of 
Sardls  fm  a  term  of  two  years,  and  duly 
qualified  as  such  and  fulfilled  the  duties  of 
the  office  for  the  term.  One  year  after  Ms 
said  election  he  accepted  and  qnalifled  as 
deput7  sheriff  of  the  county  of  Panola,  and 
entered  upon  and  fulfilled  the  duties  of  tbe 
office  of  deputy  sheriff  during  the  term  of  his 
appointment  At  tbe  time  of  the  suing  out 
of  the  attadiment  In  this  case  he  was  acting 
both  as  mayOT  and  ex  bffido  justice  of  the 
peace,  and  also  as  deputy  sheriff  under  this 
appolntmmt.  ^e  appellee  contends  that  un- 
der section  2  of  article  1  of  the  Ckmstltutlon 
of  the  state  of  MiBslsslm>l>  whldi  reads : 

"No  person  or  collection  of  persons,  being  one 
or  belonging  to  one  of  these  departments,  shall 
exercise  any  power  properly  belonging  to  either 
of  the  othera.  The  acceptance  of  an  office  in 
either  of  said  departments  shall,  of  itself,  and  at 
once,  vacate  any  and  all  offices  held  by  the  per- 
son so  accepting  In  either  of  the  other  depart- 
menta" 

—that  the  said  Taylor  vacated  the  office  of 
mayor  and  ex  o&do  Justice  ot  the  peace  as 
soon  as  he  qualified  and  entered  upon  the 
duties  of  tbe  office  of  deputy  sheriff,  and  that 
his  act  In  issuing  or  att^uptlng  to  issue  the 
attachment  in  this  case  was  a  nnllitr  and 
was  absolutely  void. 

It  la  the  contention  of  the  appellant  that 
the  office  of  mayor  la  an  execatlve  one*  under 


the  anthcnity  of  the  case  of  State  t.  Arm- 
strong, 91  Miss.  613,  44  Sooth.  B0»,  and  that, 
the  office  of  sheriff  being  also  an  executive 
office,  then  the  acceptance  of  the  second  of- 
fice wita  not  violative  at  the  above  article  of 
the  Gwistltutton.  It  is  unnecessary  fbr  ns 
to  pass  on  this  proposition  In  this  case. 

The  agreed  statement  of  facts  shows  that 
Taylfw  continued  to  ezerdse  the  duties  of 
mayor  and  ex  officio  Justice  of  the  peace  until 
his  term  of  office  as  mayor  expired.  Conse- 
quently he  waa,  to  aay  the  least,  a  de  facto 
mayw  and  ex  offido  Justice  of  the  peace 
when  he  lasned  tbe  writ  of  attaduient  Sec- 
tion 8473  of  the  Code  of  1906  makea  the  of- 
fldal  acts  of  anjr  persm  In  poBBe8Bi<m  of  a 
public  office  and  exercising  the  fonetlotts 
thereof  valid  and  binding  as  official  acts  In 
r^rd  to  all  posons  Interested  or  affected 
hereby,  wbeQier  sacb  persras  be  lawfully  eai- 
titled  to  hold  the  office  or  not 

This  question  has  been  b^ore  this  court 
where  special  Judges  were  commissioned  to 
try  cases,  owing  to  the  disqualification  of 
r^fular  Jodges.  In  the  case  of  Powers  t. 
State,  in  8S  Hiss,  on  page  702,  36  South.  8. 
the  oplDlra  Is  In  part  as  follows: 

*****  This  being  so.  It  brings  us  at  last 
to  the  sole  questicai  of  whether  the  acts  of  the 
Bpecial  Judge  are  void  for  tbe  reason  only  tbat 
he  failed  to  take,  before  entering  upon  the  dis- 
cbarge of  his  dnnes,  tbe  oath  prescribed  by  law. 
It  Is  contended  by  counsel  for  appellant  that, 
the  oath  of  office  being  a  conatitational  require- 
ment, it  is  IndispenBable  to  the  le^timate  exer- 
cise of  any  of  the  functioDs  of  office,  and  that 
tbe  acts  of  such  an  incumbent  cannot  be  upheld 
upon  the  ground  that  he  is  a  de  facto  officer,  for 
the  reason,  it  Is  raid,  that  he  is  not  rightfully 
in  possession  and  control  of  the  office.  This  Is 
a  que8ti(Hi  on  which  a  great  variety  ot  opinl(»is 
has  been  expressed,  and  many  anthoritiiea  can 
be  cited  sustaining  the  contentions  here  made. 
We  adopt,  however,  as  the  true  view,  that  one 
in  poeeession  of  an  office,  Judicial  or  not,  who 
exercises  the  functions  of  the  position,  is  to  bo 
considered,  as  to  all  perscms  dealing  with  him. 
rightfully  in  poAsessIon  of  tbe  office,  and  that 
his  acts  as  such  are  valid  and  binding,  and 
this,  too,  whether  he  fails  to  take  the  oath  re- 

aulred,  or  even  though  it  should  be  Judicially 
etermined  that  the  law  under  which  he  was  ap- 
pointed or  selected  was  nnconstitational.  The 
ovderly  dispatch  of  business,  the  validity  which 
is  itnnlied  of  all  Judicial  decisions,  the  neces- 
sity that  official  acts  should  not  be  set  aside  by 
any  future  happening,  and  that  rights  vested 
and  causes  adjudicated  by  any  tribunal  should 
not  afterwards  be  disturbed  and  unsettled  for 
any  cause,  ail  demand  the  rec(«nition  of  tbe 
rule,  and  show  the  reason  and  wisdom  on  which 
it  is  founded.  In  the  instant  case  a  disqualifica- 
tion existed  as  to  the  regular  drcuit  Judge,  and 
the  special  Judge  who  presided  herein  was  duly 
appointed  and  commissioned  to  fill  such  posi- 
tion, and  by  virtue  of  such  appointment  he  as- 
sumed such  position  and  discharged  the  duties 
thereof.  He  was  therefore  not  a  usurper,  but  a 
de  facto  officer,  and  to  his  acts  as  sucn  the  law 
attacbei  validity*  'Where  an  office  exists  under 
the  law,  it  matters  not  how  the  appointment 
of  the  incumbent  is  made,  so  far  as  the  validity 
of  bis  acts  are  concerned.  It  is  enough  that  be 
is  clothed  with  the  insignia  of  office  and  Mer- 
cises  its  powers  and  fimctSons.'  Vidd,  J.,  in 
Norton  V.  Shdby  Co..  118  U.  8.  42S  £6  dap.  Ot 
1121,  80  L.  Ed.  ITSl" 

Beversed  and  remanded. 
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COMMISSIONERS     OF     CAMP  OBBEK 
DRAINAGS  DI8T.  t.  JOHNSTON  et  aL 
(No.  17484.) 

(Sapreme  Conit  of  Missiasiivi,  DivialMt  A. 
April  10.  1910.) 

1.  Dbainb  «ft=s>14{3)— Dbainaqe  DiOTEiora— 
Orders  of  CoMiiisaiONEBS— Effect. 

A  faUe  recital  in  the  order  of  the  board  of 
Buperviaorg  that  a  petition  praying  affirmation 
of  drainage  district  was  ligned  by  the  necessary 
landowners  does  not  confer  jorisdiction  on  the 
board  to  proceed  with  the  organization  of  tho 
district;  inquiry  into  the  I^allty  of  the  pro- 
ceedings being  authorized  by  La-ws  1912.  c.  198, 
S  5,  proTidtog  procedure  u  forminf  drainage 
districts. 

[Ed.  Note.— For  other  cases,  see  Drains,  Oent 
Dig.  8  5;   Dec.  Dig.  «^14(3).l 

2.  Drains  ^=>14(3)  —  Dbainaqb  Distbictb  — 

EBTABLISHUKNIV-PSOCEEDINOS— DiBCRSTZON 
or  SUFBBTISOBS. 

Under  Laws  1912,  &  198,  f  5,  providing 
procedure  In  forming  drainage  districts,  though 
It  be  conceded  that  the  board  of  Buperyiaors  has 
the  power  to  continue  hearing  ot  objections  from 
day  to  day  or  from  term  to  term,  the  exercise 
of  such  power  la  not  mandatory. 
[Ed.  Note.— For  other  cases,  see  Draini.  Oent. 
fg.  f  ff;  Dec.  Dig.  «»14(8).] 

Ai^>eal  from  Circuit  Court,  De  Soto  Coun- 
ty;  N.  A.  Taylor,  Judge. 

Proceedings  for  the  establishment  of  the 
Camp  Creek  Drainage  District,  to  which  J. 
S.  Jothnston  and  others  protested.  From  a 
judgment  of  the  circuit  court  affirming  the 
order  of  the  board  of  supervisors  In  favor  of 
Protestants,  the  Commlssl<merB  of  the  propos- 
ed district  appeal.  Affirmed. 

At  the  August,  1016,  meeting  of  the  board 
of  saperrlaors  of  De  Soto  county  there  was 
presented  to  said  board  a  petition  praying 
the  establishment  of  a  drainage  district  un- 
der the  provisions  of  chapter  198  of  the  Laws 
of  1912.  The  petition  allied  that  it  was 
signed  by  a  majority  of  the  resident  land- 
owners of  the  proposed  drainage  district 
owning  not  less  than  one-third  of  the  land, 
as  required  by  section  1  of  said  law.  The 
board  entered  an  order  on  Its  minutes  recit- 
ing the  filing  of  the  petition,  and  that  It  was 
signed  by  a  majority  of  the  resident  land- 
owners of  the  proposed  district  owning  more 
than  one-third  of  the  land  therein,  and  grant- 
ed the  prayer  of  the  petitioners. 

At  the  September  meeting  the  board  levied 
an  acreage  tax  to  defray  the  preUminary  ex- 
penses of  organization  and  cost  of  surrey  and 
maps  and  profiles. 

At  the  October  meeting  the  commissioners 
and  engineer  made  their  report  to  the  board, 
together  with  estimates  of  cost  of  construo- 
tlon.  At  the  same  meeting  notice  was  glveu  to 
all  parties  owning  land  in  the  proposed  dis- 
trict to  an>ear  at  the  November  meeting  and 
present  any  objections  they  might  have  to  the 
creation  of  the  districL 

At  the  November  meeting  a  counter  peti- 
tion was  presented  to  the  board  protesting 
against  the  creation  of  the  proposed  district, 


and  Uten  was  also  i»«sented  at  this  meeting 
a  written  protest  against  the  estabUsbment  <^ 
the  proposed,  district  for  the  reason  that  the 
original  petition  filed  at  the  August  meet- 
ing was  not  signed  by  a  majority  of  the  land- 
owners resident  in  the  district  and  owning 
the  required  amount  of  land.  The  protesting 
petitioners  prayed  that  the  original  petition 
be  dismissed  for  want  ct  Jurisdiction,  and 
that  the  action  of  the  board  subsequent  to 
the  filing  of  the  wlglnal  j^tfra  be  detdared 
null  and  TOld. 

The  matter  was  continued  to  the  December 
meeting,  when  the  board  found  In  favor  of 
the  Protestants  and  entered  an  order  dis- 
missing the  whole  proceedings  for  want  <it 
Jurisdiction,  and  rescinding  the  acreage  tax 
levy,  and  the  commissioners  of  the  proposed 
district  appealed  to  the  circuit  court  where 
the  Judgment  of  the  board  was  affirmed. 

Section  6  of  the  act  referred  to  provides 
as  follows: 

"On  the  day  appointed  for  the  hearing  the 
board  of  soperrlsors  shall  hear  and  determine 
any  objection  that  may  be  offered  to  the  report, 
and  unless  said  report  or  the  proceedings  lead* 
ing  up  thereto  are  shown  to  have  been  ille^l, 
impeifect  or  lacking  in  compliance  with  this 
act,  and  unless  a  petition  shall  have  been  filed 
at  least  fifteen  days  before  the  date  set  for  the 
bearing  signed  by  a  majority  of  the  laDdowner& 
representing  at  least  three-fourths  of  the  land 
included  In  said  proposed  drainage  district,  pe- 
titioning the  board  of  supervisors  not  to  declare 
s&id  proposed  territory  a  drainage  district  and 
not  to  levy  a  drainage  tax  thereon  for  the  carry- 
ing out  and  completion  of  Ihe  work  as  shown  in 
the  map,  profiles,  eta,  and  recommended  by  the 
engineer  and  commissitoiers,  they  shall  declare 
the  territory  as  petitioned  for  and  recommended 
to  be  declared,  fl  drainage  district  as  shown  in 
the  maps  aforesaid,  and  the  same  shall  be  desig- 
nated by  a  name  or  number.  The  board  of  su- 
pervisors may  make  such  orders  as  are  neeessary 
to  have  any  imperfections  or  defects  of  said 
work  heretofore  done  by  the  engineer  and  cam- 
missioners  corrected  and  perfected,  and  for  that 
purpose  may  continue  the  hearing  from  day  to 
day  or  from  term  to  term  as  may  enable  the 
original  petition  to  be  perfected  aiu  carried  In- 
to effect.^' 

R.  L.  Dabney,  of  Hernando,  for  appellants. 
J.  W.  Locih,  ot  Hernando,  fear  a^iallees. 

SMITH,  C.  3.  [1]  The  redtel  In  the  order 
of  the  board  of  supervisors  that  the  petition 
praying  for  the  formation  of  the  drainage 
district  had  been  signed  by  the  necessary 
number  of  landowners  owning  the  necessary 
quantity  of  land,  when  the  contrary  was 
the  fact,  ^  not  confer  Jurisdiction  upon  the 
board  to  proceed  with  the  organization  oi 
the  district  (Supervisors  t.  Buckley,  85 
Miss.  713,  88  South.  104),  and  Inquiry  Into 
the  legality  of  the  proceedings  by  wMdi  the 
formation  of  the  contemplated  district  was 
begun,  when  the  report  of  the  engineer  and 
commissioners  cornea  on  to  be  heard,  is  ex- 
pressly authorized  by  section  5  of  chapter 
198  of  the  Laws  of  1912,  under  whldi  the 
district  was  being  attempted  to  be  formed. 

[i]  Conceding  for  the  sake  of  the  argu- 
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ment,  but  wtthont  Intending  to  ezpim  any 
opinlcm  rtiatlve  thereto,  that  tbe  t>oard  of 
suiierrlson  bad  the  power,  nnder  section  6 
oC  this  statute,  to  continue  tbe  lieartng  «f  tlie 
objectlons'to  the  petition  "from  day  to  day 
or  from  term  to  term"  In  order  that  the  req- 
uisite number  of  Blgnatarefl  to  the  petition 
misbt  be  obtained,  the  exercise  of  such  power 
la  clearly  not  mandatory. 
Affirmed. 


DAHUEB  T.  CITT  OF  MERIDIAN  et  mL 

(No.  17696.) 

(Supreme  Court  of  MiBaissippi,  DlvlriMi  A, 
April  10,  1916.) 

1.  MirmciPAL  CoBPORATioNs  «=»780,  80&(1)— 
Injubies  to  Pbdestbiaitb  —  Liabujtt  or 

CiTT    AND  LlOENBKB. 

Plaintiff,  who  was  Injured  by  a  billboard 
beinc  blown  over  on  falm  whfle  he  walked  along 
a  aidewalk.  could  not  recover  for  his  injuries 
axainst  tbe  city  or  a  party  who,  by  contract 
with  the  lessee  of  the  lot  on  which  the  billboard 
stood,  had  the  privilege  of  using  it  for  adver- 
tising purposes,  tbe  lessee  of  tike  premises  being 
the  party  liable,  if  any. 

[Bd.  Note. — For  other  cases,  see  Mnnidpal 
Corporatloos,  Oent  Dig.  {S  1634,  16SS,  leSO- 
1G94;   Dec  Dig.  •^780.  809(1).] 

2.  MUNICIPAI.    COBFOBATIONa  ^9780— IlIJU- 
BIE8  ON  SiDBWAU. 

A  dty  was  not  liable  for  Injuries  to  a  aide- 
walk  pedestrian,  upm  whom  a  billboard  was 
blown  which  waa  en  private  premises  and  not 
obviously  dangerous  to  pedestrians;  the  city 
having  no  nobce  that  tbe  board  was  defective 
or  dangerooi  and  it  appearing  to  be  reasonably 
safe. 

[Kd.  Note^For  other  eases,  see  Municipal 
Corporations,  Cent  Dig.  1 1634;  Dee.  Dig. 
780-3 

-  Appeal  from  Circuit  Court,  Ijanderdale 
County;  J.  Lb  Bu<ftl^,  Judga 

Suit  by  Claude  U  Dahmer  against  theClty 
of  Meridian  and  another.  From  a  judgmoit 
for  defendants,  plaintiff  appeals.  Affirmed. 

One  Hester  was  the  owner  of  a  lot  in  the 
city  of  Meridian  upon  which  a  billboard  had 
been  erected  by  one  Hopper,  who  afterwards 
died.  Tbe  property  was  afterwards  leased  to 
one  Louln,  who  entered  Into  a  contract  with 
appellee  Zlller,  whereby  Ziller  secured  the 
privilege  of  using  said  billboard.  Tbe  bill- 
board waa  fastened  to  posts  and  was  about 
2%  feet  from  the  sidewalk.  Appellant,  while 
walking  along  the  sidewalk  holding  an  um- 
brella over  htm  to  protect  him  from  tbe  rain, 
waa  struck  by  the  billboard,  which  was 
blown  over  across  the  sidewalk,  and  received 
tbe  injuries  sned  for.  The  suit  was  brought 
against  the  city  of  Meridian  and  Zlller  joint- 
ly, being  an  action  In  tort  for  damages  for 
perscmal  injuries,  plaintiff  claiming  that  tbe 
acrident  was  caused  by  the  negligence  of  Zil- 
ler in  maintaining  an  insecure  and  unsafe 
billboard,  and  that  the  dty  waa  liable  for 
permitting  Zlller  to  maintain  a  dangerous 
btllixwrd  in  dose  proximity  to  the  sidewalk. 


The  dty  of  Meridian  gare  notloe  under  n 
plea  of  general  issue  that  it  would  show  that 
the  billboard  was  located  on  private  prop- 
erty, and  was  not  apparently  dangerous  to 
pedestrians,  and  that  no  complaint  had  been 
made  of  its  being  Insecure,  and  that  it  was 
not  a  nuisance,  and  that  it  was  not  immi- 
nently and  obvlonsly  dangerous,  and  thst  Qie 
dty  was  without  authority  to  abate  it  as  a 
nuisance,  and  that  the  dty  was  Oierefore 
not  liable. 

Zlller  defended  upon  the  grounds  that  be 
bad  only  leased  the  privilege  of  posting  signs 
m  the  billboard  which  did  not  belong  to 
him,  was  not  erected  by  him,  and  was  not 
his  land  or  land  leased  by  him,  and  that 
nothing  he  had  done  had  made  the  billboard 
less  secure. 

After  the  plaintiff  had  Introduced  his  evi- 
dence, there  was  a  peremptory  instruction 
for  defendants,  and  plaintiff  appeals. 

Fewell  &  Cameron,  of  Meridian,  for  appel- 
lant Amis  &  Dunn,  of  Meridian,  for  appel- 
lee City  of  Meridian.  Neville,  Stone  &  Car- 
rie, of  Meridian,  for  appellee  Zlller. 

HOLDBN,  J.  This  is  an  appeal  from  the 
drcuU  court  of  Lauderdale  coun^.  The  ap- 
pellant, Claude  L  Dahmer,  plaintiff  In  the 
court  below,  sued  the  dty  of  Meridian  and 
Fred  B.  Zlller  for  damages  for  personal  In- 
juries, on  account  of  a  billboard  being  blown 
over  on  him  while  walking  on  the  sidewalk. 
After  the  plaintiff  had  Introduced  all  his  evi- 
dence, and  rested,  the  court,  on  request  of 
the  defendants,  granted  a  peremptory  In- 
struction to  tbe  jury  to  find  for  the  defend- 
ants, from  which  action  of  the  court  the 
plaintiff  appeals  here. 

[1,2]  First  The  testimony  Introduced  by 
the  plaintiff  In  the  lower  court  makes  this 
case,  on  the  facts,  so  similar  to  the  case  of 
Reynolds  v.  Van  Benren,  155  N.  T.  120,  49  N. 
E.  763,  42  L.  R.  A.  129,  that  we  refer  to  the 
facts  stated  in  that  case,  and  hold  here  that 
tbe  rule  announced  there  !s  sound  and  rea- 
sonable, and  we  adopt  It  as  the  law  in  the 
case  before  us.  If  the  appellant  Is  entitled 
to  any  redress  for  the  personal  injuries  re- 
ceived by  him,  it  seems  clear  to  us  that  he 
should  have  proceeded  against  the  lessee  In 
possession  of  the  prop«ty,  and  not  against 
the  appellees. 

Second.  The  record  discloses  no  testimony 
tending  to  show  that  the  dty  of  Meridian 
was  guilty  of  any  negligence  whatever.  The 
billboard  which  fell  upon  appellant  was  on 
priTOte  property,  and,  if  we  concede  that 
the  dty  had  authority,  and  that  it  was  Its 
duty  to  abate  an  obvious  danger  on  private 
premises,  this  was  not  an  obvious  danger  to 
pedestrians  using  the  sidewalk  of  the  city. 
The  city  had  no  notice  whatever  that  the 
billboard  was  defective  or  dangerous ;  on  tbe 
other  band,  it  appeared  to  be  reasonably 
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Bate.  Temby  v.  City  of  lahpemlng,  146  Mich. 
20,  108  N.  W.  1114;   City  of  Meridian  v. 
Crook,  69  SouUt  182,  L.  B.  A.  1&16A,  482. 
Afflnned. 


WHITE  et  aL  T.  WHITE.    (No.  17497.) 

(Supreme  Court  of  MiseisBippl,  Divbkw  A. 
April  10,  1916.) 

1.  Insubancb  *=5784(6)  —  Mutual  BENOTr 
Insttbancb— Bt-Laws  op  Association. 

Where  r  member  of  a  fraternal  insurance 
order,  after  deUverlng  to  his  wife  a  policy  nam- 
ing  his  minor  child  as  beneficiary,  left  bis  wife 
and  unlawfully  cohabited  with  another  woman,* 
and  by  means  of  a  false  affidavit  that  the  policy 
had  been  mislaid  and  could  not  be  found  secured 
the  issuance  of  a  new  policy,  payable  to  his 
paramour  and  illegitimate  son,  objections  that 
the  second  policy  was  not  issued  in  accordance 
with  the  by-laws  of  the  order  can  be  raised  only 
by  the  order,  and  are  not  available  to  the  orig- 
inal beneficiary;  the  order  having  required  the 
rival  claimants  to  interplead. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  i  1954;  Dec  Dig.  «=»784(6).l 

2.  Insukanoe  €=9782— Mittuaz.  Bbhefit  Ir- 

BTJBiANCE— Policies. 
Where,  on  affidavit  by  a  member  that  the 
original  policy  of  insurance  had  been  lost  or 
mislaid,  a  fraternal  insurer  issued  a  new  policy, 
payable  to  a  differrat  beneficiary,  and  the  in- 
surer did  not  question  the  validity  of  the  sec- 
ond policy,  such  policy,  notwithstanding  the 
second  beneflciary  was  ineligible,  canceled  the 
original,  and  no  rights  can  be  predicated  there- 
on. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
C«it.  Dig.  S  1948;  Dec.  Dig.  «=)782.] 

3.  iNStTBANCB  ®=»782  —  FRATEBNAL  INSUB- 
AKOE— BENKFICIABIBS. 

Where  a  policy  Issued  a  fraternal  order 
did  not  provide  for  apportionment  and  one  of 
the  beneficiaries  was  ineligible,  the  other  was 
entitled  to  the  entire  proceeds  to  the  exclusioa 
of  a  benefidaiy  named  a  preriooa  policy, 
whi(4i  had  been  canceled  by  the  Issoance  of  the 
second. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §  1948;  Dec.  Dig.  *=>782.] 

Appeal  from  Chancery  Court,  Tasoo  Coun- 
ty;  P.  Z.  Jones.  Chancellor.  - 

Bill  of  Interpleader  by  the  Odd  Fellows* 
Benefit  Association  of  the  Q.  U.  O.  of  O.  F.. 
District  of  MiS8l8Sin;ii,  against  A.  W.  White 
and  others.  From  a  Judgment,  for  Estelle 
White,  A.  W.  White  and  another  appeal. 
Beversed,  and  decree  rendered  for  appellant 

Barbour  &  Henry,  of  Tazoo  City,  for  ap- 
pellants. Percy  BeU,  of  Oreenville,  for  ap- 
pellee. 

SMITH,  C.  J.  The  Odd  Fellows'  Benefit 
Association  of  the  G.  U.  O,  of  O.  F.,  District 
of  Mississippi,  a  negro  benevolent  insurance 
association,  exhibited  its  bill  la  the  court 
below  against  Andrew  W.  White,  Ada  White, 
and  Estelle  White,  alleging  that  on  March 
3,  1907,  It  Issued  Its  policy  of  Insurance  on 
the  life  of  J.  W.  White,  payable  to  Ada  and 
Andrew  White  In  the  sum  of  $500;  that 
J.  W.  White  la  now  dead,  and  that  payment 
of  the  policy  is  demanded  of  it  by  Ada  and 


Andrew  White,  and  also  by  Estelle  White, 
the  latter  claiming  to  be  the  beneflclaiy  in 
a  policy  formerly  Issued  by  the  association 
on  the  life  of  J.  W.  White,  and  for  wblcb, 
during  his  lifetime,  the  policy  payable  to 
Ada  and  Andrew  White  had  been  sulifititut- 
ed.  With  this  bUl,  the  association  paid  into 
court  the  amount  due  under  the  policy,  and 
prayed  that  it  be  discha^ed  from  further 
liability  thereon,  aud  that  the  defendants, 
Ada,  Andrew,  and  Estelle  White,  be  summon- 
ed to  "make  claim  to  the  said  sum  here  paid 
into  court,"  and  that  the  court,  aa  Anal  bear- 
ing, render  a  decree,  determining  and  ascer- 
taining to  whom  said  money  should  be  paid. 
Pursuant  to  the  summons  issued  in  accord- 
ance with  the  prayer  of  this  bill,  Estelle 
White  appeared  and  filed  an  answer  and 
cross-bin,  claiming  to  be  entitled  to  the  fond, 
which  claim  was  denied  by  the  answer  of 
Ada  and  Andrew  White,  who,  themselTes, 
claimed  to  be  entitled  thereto. 

The  evidence  dis<dosed  that  J.  W.  White 
obtained  a  policy  from  the  Odd  Fellows' 
Benefit  Association,  eta,  payable  to  his  In- 
fant daughter,  Estelle,  wJtdi^  policy  waa  de- 
livered to  his  wife,  the  mother  of  Estelle; 
that  afterwards,  the  insured  and  Estelle's 
mother  separated,  and  he  thereafter  unlaw- 
fully cohabited  with  appellant,  Ada  White; 
that  on  April  30,  1912,  the  association,  at 
bis  request,  changed  the  beneficiary  in  the 
policy  on  his  life  by  issuing  a  new  policy, 
payable  to  "Mrs.  Ada  White  and  Andrew  W. 
White,  wife  and  son";  that,  in  order  to  do 
this,  he  executed  and  delivered  to  the  associ- 
ation an  afiBdavtt,  reciting  that: 

"His  policy  has  been  mislaid  and  lost  and  can- 
not be  found,  and  that  he  wishes  a  new  policy 
issued  and  made  payable,  as  benefldaries,  to  bis 
wife,  Ada  White,  and  to  his  son  Andrew  W. 
White,  share  and  share  alike  aft«  burial  ex- 
penses have  beu  fully  paid  and  satisfied." 

At  the  time  this  afRdavlt  was  made,  the 
policy  therein  referred  to  waa  not  lost,  but 
was  in  the  possession  of  Kstelle's  mother, 
which  fact  It  is  <daimed  by  Sstelle  was 
known  to  her  father. 

It  was  claimed  by  Bstelle  that  Andrew 
White  Is  not  the  son  of  J.  W.  White.  The 
chancellor,  however,  found  as  a  fact  that  he 
is  the  son  of  J.  W.  White,  but  awarded  the 
money  paid  into  court  1^  the  association  to 
Estelle. 

The  contention  of  counsel  for  appellee,  as 
we  understand  his  argument.  Is  that  the 
policy  payable  to  Ada  and  Andrew  White  is 
void,  and  that  the  original  policy,  payable 
to  Estelle  White,  Is  still  in  force,  for  the  rea- 
sons: First.  That  the  diange  In  the  benefi- 
ciary, or  substitution  of  the  second  policy 
for  the  first,  was  not  made  In  accordance 
with  the  by-laws  of  the  assodatlon.  Second, 
that  the  substitution  of  the  second  policy  for 
the  first  waa  fraudulently  obtained  by  J.  W. 
White,  without  the  surrender  of  the  first, 
by  means  of  two  false  statements:  (a)  Tti&t 
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the  first  policy  waa  lost;  and  (b)  that  Ada 
White  was  his  wife.  Third,  that  Ada  White, 
one  oC  the  beneficiaries  In  the  second  policy, 
b  DOt  one  of  the  class  for  whose  benefit  tbe 
asMidatlon  is  authorised  to  issue  Its  policies 
of  insurance. 

[1]  Tbe  first  two  cratentlons  must  neces- 
sarily be  disposed  of  adversely  to  appellee, 
for  the  reason  that  tiiey  relate  to  matters 
which  can  be  availed  of  only  by  tbe  assocla- 
tloD.  Hall  T.  Allen,  7S  Hiss.  176,  22  South. 
4,  65  Am.  St  Rep.  601.  If  both  of  the  bene- 
ficiaries in  the  second  policy  were  ineligible 
as  aoA,  a  different  quefitlon  would  be  here 
presented,  and  we  would  then  be  called  up- 
on to  determine  whether  or  not  the  case,  in 
this  connectiCMi,  falls  within  the  rule  an- 
noQuoed  in  Oarsm  v.  Bank,  7S  Miss.  167,  22 
South.  1,  37L.B.A.SS9^65Am.St  Sep. 
396L 

[2]  While  it  Is  true  that  the  first  certifi- 
cate was  not  actually  surrendered  to  the  as- 
sodatlon  and  canceled,  it  was,  to  all  intents 
and  purposes,  canceled  by  the  issuance  of 
the  new  poU<7.  This  being  true,  Estelle  "can 
predicate  no  xj^ht  to  this  fund  upon  ■uch" 
canceled  policy,  even  should  it  be  held  that 
the  second  policy  is  void  because  issued  to 
an  taiellgible  bmeflciary.  Carsco  t.  Bank-, 
snpra.  The  cases  cited  from  other  states, 
holding  that,  where  flw  substituted  policy 
Is  Tdd,  because  Issued  to  an  invisible  ben- 
eficiary, the  original  pcOley  remains  in  full 
force  and  effect,  are  in  conflict  with  the  case 
Just  dted,  and  therefore  are  of  no  value 
here. 

[i]  It  is  true  that  Ada  White  Is  not  with- 
in the  class  to  wluxn  the  associatl<Hi  Is  au- 
thorized to  issue  its  policies,  but  that  fact 
does  not  render  the  policy  void.  It  simply 
elimlDates  her  from  any  lij^t  to  participate 
hi  the  benefits  th««of,  lea^g  the  policy  in 
foil  force  and  effect  so  far  as  the  other  ben- 
eficiary is  concerned,  who  is  entitled  to  the 
whole  fund,  the  poUcy  not  providing  for  an 
apportionment  thereof  between  the  benefld- 
nries  therein.  Cnnat  v.  Supreme  Tribe  of 
Ben  Hur,  249  III.  448,  94  N.  E.  925,  34  L.  B. 
A.  (N.  S.)  1192,  Ann.  Cas.  1912A,  213;  Beard 
T.  Sharp,  100  Ky.  006,  38  S.  W.  1057. 

The  decree  of  the  court  below  will  be  re- 
versed, and  a  decree  rendered  here,  awarding 
the  money  paid  Into  court  by  the  association 
to  appellants ;  Andrew,  the  only  perscm  who 
can  here  complain  at  Ada's  participating 
Uierelo,  not  having  objected  to  her  so  d<dng. 


HAIJi  T.  8HBAN.   (No.  17634J 

(Bnpnme  Ooart  <tf  Mississippi,  Division  A. 
April  10,  1016J 

TUSFASS  *=»e7— ODTTIHG   OV  TnCBES— AC- 
TION S~D  AH  AO  EB  . 
,  Where  it  appeared  that  the  line  between 
plaintifTs  property  and  that  of  defendant  was 
clearly  marked,  and  that  defendant's  agents  cut 


trees  from  plaintiff's  land,  which  timber  was 
hauled  and  delivered  to  defendant  at  his  snw- 
miU,  the  qoestion  of  actual  damages  sustained 
ahould  be  submitted ;  there  b^g  evidence  as  to 
the  actual  value  of  the  timber  so  Uiken. 

[BA.  Note.— For  other  cases,  nee  Trespass, 
Cent  Dig.  S  150 ;  Dec.  Dig.  «=9C7.] 

Appeal  from  Circuit  Court,  Bolivar  Coun- 
ty;  W.  A.  Alcorn,  Jr.,  Judge. 

Action  by  Jdui  I.  Hall  against  C.  D.  Bhean. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals. Reversed  and  remanded. 

D.  J.  Allen,  Jr.,  of  Cleveland,  for  appellant. 
T.  S.  Ow«i,  of  Cleveland,  for  ajnteUee. 

SYEES,  J.  This  suit  was  instituted  In  the 
drcnit  court  of  the  second  district  of  Bolivar 
county  by  John  I.  Hall,  the  ai^llant  here, 
against  C  D.  Shean,  the  appellee,  for  dam- 
ages for  tbe  cutting  of  trees  from  the  lands 
of  the  appellant  The  declaration  Is  in  two 
cotmts,  the  first  count  being  for  tbe  statutory 
penalty  prescribed  by  section  4977  of  the 
Code  for  the  cutting  of  these  trees,  and  the 
second  count  for  the  actual  value  of  the  trees 
cut.  After  the  plaintiff  closed  his  case  the 
defendant  made  a  motion  to  exclude  the 
testimony  and  that  he  be  granted  a  peretnp- 
tory  instruction,  which  motion  was  sustain- 
ed ;  hence  this  appeal. 

It  is  the  contention  of  the  appellee  that 
the  statutory  penalty  cannot  be  recovered  In 
this  case  because  the  testimony  fails  to  show 
that  tbe  trees  were  cut  within  12  months  be- 
fore the  institution  of  the  suit,  or  that  they 
were  cut  by  the  agents  or  employes  of  the 
defendant  while  acting  within  the  scope  of 
their  employment,  or  that  the  cutting  was 
done  willfally  or  re(HElesaly.  It  Is  the  conten- 
tion that  no  actual  damages  were  proven,  and 
that  the  testimony  did  not  show  that  the  em- 
ployes of  the  aiH>ellee  cut  tbe  trees  from  the 
lands  of  the  appellant;  that  the  declaration 
claimed  as  actual  damages  the  value  of  the 
trees,  while  the  only  testimony  as  to  actual 
value  was  the  value  of  the  logs  or  timber 
after  tbe  trees  had  been  cut  We  do  not 
think  the  testimony  in  the  case  was  sufficient 
to  sabmtt  the  question  to  the  Jury  of  the 
recovery  of  the  statutory  penalty  In  the  case. 
Therrill  v.  Ellis,  S3  Misa.  494,  35  South.  826. 

On  the  question  of  actual  damages,  there 
was  testimony  Introduced  by  tbe  plaintiff 
which  showed  that  the  line  between  the 
land  of  the  plaintiff  and  the  land  upon  which 
the  defendant  was  cutting  timber  was  plain- 
ly marked.  The  testimony  also  shows  that 
about  19  trees  were  cut  on  the  land  of  the 
plaintiff  by  the  same  employt^s  of  the  de- 
fendant who  had  cut  the  defendant's  timber 
north  of  the  lina  Tbe  testimony  further 
shows  tbat  some  of  this  timber  was  hauled 
and  delivered  to  the  defendant  at  his  saw- 
mill. 

There  was  also  testimony  Introduced  as 
to  the  actnal  value  of  the  logs  cut  upon  the 
plaintiff's  land.    This  case  falls  squarely 
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within  the  rule  aimonnced  In  E^Lrn  t.  War- 
fleld,  60  Miss.  799.  The  court  erred  bi  not 
submitting  to  the  Jury  the  question  of  actual 
damages  under  the  testlmonr. 
Reversed  and  remanded. 


OUBRIE  V,  BENNETT.    (No.  17807.) 
(Supreme  Coart  of  MisBissippi,  Division  A. 
April  10,  1916.) 
Appeal  and  Bbbob  «=»16S(1)— Riokt  or  Rx- 
vusw— COMraJAKOB— Paymewt. 

A  defendant  against  wliom  a  money  jadg- 
ment  has  been  rendered  may  pay  it  and  after- 
wards appeal. 

[Ed.  Note.— For  other  caaes,  see  Appeal  and 
Error,  Cent.  IMg.  H  97S,  077;  Dee.  Dig.  ^ 
158(1).] 

Appeal  from  Chancery  Court,  Harrl8<m 
County ;  J.  BI.  Stevens,  Chancellor. 

Action  by  Annette  Currie  against  J.  F. 
Bennett,  administrator.  From  a  Judgment 
for  plalntur,  defendant  appeals,  and  plaintiff 
moves  to  dismiss  the  appeal.  Denied. 

See,  also,  67  Soutli.  484. 

T.  M.  BFana,  of  Onifport,  and  Ij.  Bntme,  of 
Jackaon,  for  appellant  U.  B.  Parfca-,  of 
Wiggins,  and  Bowers  ft  Bowers,  of  Chilfjport, 
for  appellee. 

SMITH,  O.  J.  Am>eUant,  who  la  the  widow 
of  B.  D.  Currie,  deceased,  filed  a  UU  In  the 
court  below  seeking  to  recov«  from  appellee, 
the  administrator  of  his  estate,  the  sum  of 
yi.423.50.  allied  to  be  due  her  by  this  es- 
tate. Appellee  flled  an  answer  and  cross- 
bill denying  appellant's  right  to  reoov^  this 
money,  and  praying  that  she  be  helA  to  ac- 
count to  him  for  the  sum  of  $9S0  found  on 
the  body  of  B.  D.  Currie  after  his  death,  and 
appropriated  b7  her,  and  also  for  certain 
money  allied  to  have  beoi  recelTed  hor 
and  whtdi  belonged  to  the  estate  of  her 
deceased  husband.  Numeroua  amendments 
were  made  in  tbe  pleadings  by  botli  parties, 
but  the  issue  was  substantially  as  stated. 
An  objection  had  be«i  filed  by  appelant  In 
Uie  administration  proceedings  to  the  con- 
firmation of  the  r^rt  of  the  appraisers,  the 
objection  being  that  no  allowance  tbr  the 
year's  support  for  herself  and  child  reu  had 
been  set  apart  These  two  cases  were  con- 
solidated and  tried  as  one.  A  decree  ad- 
judicated each  of  these  controverales  sep- 
arately, awarding  to  appellant:  First,  the 
$1,423.20  claimed  by  the  estate  of  hei  de- 
ceased husband,  togeUira  with  interest  thwe- 
on  amounting  to  fS18.76,  making  a  total  of 
$1,741.70;  sectxid,  tbe  sum  of  $748  as  a 
year's  support  for  herself  and  children; 
third,  that  she  retain  the  $950  found  tm  the 
body  of  her  deceased  hustnnd  after  his  deatli, 
she  having  established  ber  right  thereto; 
and,  fourth,  directing  that  she  account  to 
appellant  f<nr  the  aum  of  $1,228.96  collected 
by  her  and  adjudged  to  be  the  property  of  ap- 
pellees intestate— tbe  total  amount  thus  ad- 


jured to  be  due  appellant  bdng  $2,225:93^ 
Appellee  was  directed  to  deduct  ttierefrom 
the  $1,228.06  found  to  be  due  him  by  appel- 
lant, and  to  p«y  her  the  balance^  amoontlnx 
to  $1,20&99.  After  the  rendition  of  this  de- 
cree, appellee  and  crosfrappellant  paid  to 
appellant  the  sum  of  money  adjudged  ther^ 
to  be  due  ha;  and  thereupon  aiHwllant  ap- 
pealed to  this  court  hi  order  to  obtain  relief 
from  that  portion  of  the  decree  which  waa 
adverse  to  fas'.  A  moticHi  waa  thai  made 
by  appellee  to  dismiss  this  appeal,  fmr  the 
reason  that  appellant  had  accepted  the  fruits 
of  the  decree  appealed  from  and  was  thereby 
estopped  from  aM>eallng;  whldi  motion  vas 
orermled,  and  the  opinion  thai  rendered 
win  be  found  reported  in  Currie  t.  Bometfie, 
07  SonUi.  484.  After  Ukla  motiim  waa  orer^ 
ruled,  appellee  perfected  a  cross-appeal.  In- 
tending to  ctHuplaln  of  that  portion  of  the 
decree  whidi  was  adverse  to  Iilm.  Ttn  cause 
now  comes  on  to  be  heard  cm  motion  of  ap- 
pellant to  dismiss  this  cn»8-appeal,  ttx  the 
reason  that: 

"The  record  and  proceedings  herein  show  that, 
after  the  rendition  of  the  decree  in  the  court  be- 
low, the  cross-appellant  complied  with  that  part 
of  tlie  decree  wnich  was  adverse  to  bim  by  pay- 
ing and  satisfring  tbe  amount  decreed  agunot 
him,  and  therefore  he  has  no  right  to  prosecute 
an  appeal  therefrom." 

Watvii^  the  question  as  to  vrtieOier  or  not 
file  point  here  raised  should  have  been  pre- 
sented by  moOon,  or  {Aea  In  bar,  we  will  say 
that  the  right  of  a  def^dant  against  whom  a 
money  judgment  has  been  rendered,  to  pay 
the  same  and  afterwards  appeal  to  this 
court  was  settled  in  the  case  of  Gordon 
Gibbs,  8  Smedes  ft  If.  478,  which  case  seons 
to  be  In  accOTd  wiOi  tbe  pres«it  weight  of 
authority.  8  O.  J-  678;  note  to  McEaIn  t. 
HuUen.  29  U  a  A.  (N.  S.)  22. 

Orermled. 

WILDER  T.  FERGUSON.    (Na  17489.) 
(Supreme  Court  ot  Hiaslaslppl,  Division  B. 
April  17, 1916.) 
Bills  and  Notbs  <^537(2)— Action— Jubt 
Case. 

In  suit  on  a  note  given  for  the  price  of 
land,  the  question  whether  defendant  executed 
the  note  held  for  Ihe  jury  under  plaintitTg  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {f  1863-1860;  Dea  Dig.  «a> 
S37(2}.} 

Appeal  from  Glrcnit  Court  Sunflower 
Comity;  F.  B.  Bverett  Judge. 

Suit  by  Mrs.  B.  A.  Wilder  against  J.  F. 
Ferguson.  Vroax  a  judgment  for  defoidant 
plaintiff  aiveals.  Reversed  and  remanded. 

Appellant  was  plaintiff  In  tibe  court  below, 
and  appellee  waa  defendant  Suit  was 
brought  oa  a  note  alleged  to  have  been 
euted  by  appellee  in  favor  of  ttie  Gondio 
Land  Company,  which  bad  been  Indorsed 
without  recourse  to  appelant,  and  which 
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note  Is  made  an  exhibit  to  the  dedaratlon. 
The  declaration  alleges  and  the  note  on  Its 
face  shows  that  the  signature  vas  witnessed 
by  E.  C.  Perry,  a  partner  In  the  Concho  Land 
Company  and  one  Lanberhrlu,  and  that  ap- 
pellee could  not  write,  but  made  his  marb. 
The  following  testimony  was  taken  on  the 
trial,  at  the  end  of  which  the  defendant 
moved  the  court  to  exclude  the  evidence  of 
iritness  Ferguson  on  the  grounds  ttiat  It  did 
not  appear  that  he  executed  the  note  sued 
on,  and  the  court  sustained  the  motion,  and 
thereupon  granted  a  peremptory  instruction, 
directing  the  Jury  to  return  a  verdict  for 
the  defendant  from  which  plaintiff  appeals. 
Urs.  R.  A.  Wilder  (white)  witness  for  the 
plalntlir,  after  first  being  duly  sworn,  tes- 
tified as  follows,  to  wit: 

"Bt  Mr.  Grace:  Q.  Tour  name  Is  Mrs.  B. 
A.  Wilder?  A,  Yes,  sir.  Q.  Where  do  you 
lire?  A.  St.  Aogelo,  Tex.  Q.  Are  you  ac- 
quaiBted  with  the  Concho  Land  Company  at 
SL  Aogelo,  Tex.?  A.  Yes,  sir.  Q.  Who  is  the 
Ccacbo  Land  Conrpany?  A.  T.  0.  Oraig  and 
R  C  Pory.  Q.  Do  you  know  the  defeodant, 
Ur.  Ferguson?  A.  Yes,  sir.  Q.  How  long  hsve 
70a  known  Mr.  Ferguson?  A.  I  met  him  a 
■bort  time  ago  at  Inremess,  when  I  was  there 
working  for  the  Concho  Land  Company  trying 
to  get  borne  prospects  to  go  to  Texas,  a^  1 
also  met  his  son,  and  he  went  out  on  one  trip, 
and  Ur.  Ferguson  went  on  another  to  see  the 
land.  Q.  What  position  do  you  occupy  with 
the  Concho  Land  Company?  A.  X  am  their 
uent  to  set  people  to  look  at  tb^r  land.  Q. 
Ton  met  Hr.  Feivnson  at  Inverness?  A.  Yes, 
■ir;  I  met  him  there.  Q.  And  you  met  his 
BOD?  A.  Yes,  air.  Q.  What  did  Mr.  Ferguson 
do  relative  to  going  to  Texas?  A.  He  said  that 
ha  woidd  go  out  thm  with  me  some  time  to 
look  at  the  land.  Q.  Did  be  go  with  you  after 
that?  A.  Yes,  sir.  Q.  Yon  are  the  pUintiif 
in  this  suit,  I  believe,  are  yon.  Mrs.  Wilder? 
A  Yes,  sir.  Q.  I  will  hand  yon  a  note  a^ed 
by  Hr.  J.  F.  Ferguson.  Take  this  instrument 
<^  writing,  Mrs.  Wilder,  and  state  to  the  jury 
what  it  ia.  A.  It  is  the  note  that  Mr.  Ferguson 
nfned  while  be  was  in  Texas,  In  pnvment  on 
lome  land.  Q.  How  much  did  Mr.  Wilder  bny 
tliere,  if  you  know,  Mrs.  Wilder?  A.  I  dm't 
remember  for  sure;  I  think  that  it  was  one- 
half  section.  Q.  Who  Is  the  payee  In  the  note ; 
that  ia,  who  la  it  made  payable  to?  A.  The 
Concho  Land  Company.  Q.  Would  you  mind 
Kaduig  that  note  to  the  iury?  (Objection; 
tiKtained ;  exceptim.)  Q.  Who  fs  the  owner  of 
that  note  now?  A.  I  am.  Q.  How  did  you 
set  possession  of  it,  Mrs.  Wilder?  A.  It  was 
Bigned  over  to  me  by  the  Concho  Land  Company. 
Q.  Was  it  indorsed  to  you?  A.  Yes,  sir.  Q. 
^Vhcre  does  the  indorsement  appear  to  you  from 
the  Concho  Lend  Company?  A.  On  tbe  back 
of  it  Q.  Yon  sav  that  Mr.  Ferguson  executed 
that  Dote?  A.  xe%  sir.  (Objection;  sustain- 
ed :  exception.) 

"By  Mr.  Price:  We  ask  tbe  court  to  exclude 
Iron)  the  jury  that  answer  to  that  question. 

"By  the  Court:  It  Is  sustained.  Gentlemen 
ol  the  jary,  you  may  disregard  the  answer  to  the 
last  question.  (The  plaintiff  then  and  there 
excepted  to  the  ruling  of  the  court.) 

"Q.  Mrs.  Wilder,  did  you  have  any  eonver- 
ntion  with  Mr.  Ferguson  In  Carlsbad,  Tex.,  aft- 
R  the  supposed  execution  of  that  note?  A. 
Tea.  dr;  1  did.  (OhJectioDj  anatained;  ex- 
ception.  Vntness  excused.)" 

Ur.  Ferguson,  after  being  first  duly  sworn, 
testified  as  foUovrs,  to  wit: 

"By  Mr.  Grace:  Q.  Tour  name  is  3.  F.  Fer- 
cvon?   A.  Ta%  rir.    Q.  Where  do  jros  Un? 
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A.  North  of  Morehead,  Miss.  Q.  Are  you  ac- 
(luainted  with  Mrs.  Wildor.  the  plaintiff  in  this 
case?  A.  Yes,  sir.  Q.  Tell  the  court  and  jury 
whether  or  not  you  went  to  Texas  in  August, 
1911,  to  look  at  some  land  of  the  Concho  Land 
Company:  did  you  go  there  with  Mrs.  Wilder? 
A.  xes,  sir;  I  went  over  there  with  her.  Q. 
Did  you  make  a  trade  with  the  Concho  Land 
Company  for  some  land?  (Objection;  over- 
ruled; exception.)  A.  Yea,  sir.  Q.  I  will  ask 
you  whether  or  not  you  aigned  a  note  there. 
(Objection;  overruled;  eneption.)  A.  1 
coQldn't  tdl  the  court  whether  I  signed  that 
note  or  oot;  I  signed  a  note;  I  don't  know 
whether  this  Is  tlie  note,  or  not,  that  I  signed. 
Q.  How  did  you  sign  that  note;  did  you  sign 
it  by  writing  yonr  name  there,  or  did  yon  make 
a  mark?  A.  I  see  a  mark  there;  I  can't  read 
or  write  my  name.  I  couldn't  write  my  name 
to  that  note,  or  any  other  kind  of  note;  that 
resembles  tbe  mark  that  1  always  sign  wltb. 
Q.  Wen,  you  signed  a  note;  that  Is,  yon  made 
a  cross  mark  on  it?  A.  Tes,  sir.  Q.  That  note 
is  for  what  amount?  A.  $500.  Q.  What  date 
was  that?  A.  I  don't  know,  sir.  what  date  it 
was,  or  anything  about  it  Q.  Who  was  oree- 
ent  when  you  ngncd  tbe  note?  A.  Mr.  Penr 
and — I  forget  the  other  fellow's  name;  I  cant 
call  bis  name.  There  Is  just  two  of  them.  Q. 
You  signed  the  note  there;  what  was  your 
reason  for  signing  the  note  there?  (Objecuont 
sustained ;  exception.)  Q.  Ton  say  that  you  did 
Hign  a  note  for  the  Concbo  Land  Company?  A. 
Yes.  sir.  Q.  You  don't  know  whether  this  is 
tbe  one  or  not  that  you  rigned?  A.  No,  sir; 
I  don'L  {Objection.) 

"The  defendant  moves  tbe  court  to  exdnde  the 
evidence  of  tbe  witness  Fereuson,  on  the  ground 
that  it  does  not  appear  that  be  executed  the 
note  sued  on  in  th^  case. 

"By  the  Court:  The  motion  is  sustained. 
(Ehteeption.   Witness  excused.)" 

M.  B.  Grace,  of  Greenwood,  for  ai^Uant. 
J.  H.  Price,  of  Indlanola,  for  appellee. 

POTTER,  J.  The  plaintiff's  evidence  pro- 
duced in  this  cause  made  oot  a  case,  and  the 
court  erred  Jn  granting  a  puemptwy  Instnus 

tion. 

RemneA  and  remanded. 


CITY  OF  DUKANT  v.  BGLU    (No.  17651.) 
(Supreme  Court  of^^^ansdpid.    ApxU  Id, 

Appeal  from  Circuit  Court,  Holmes  Ooonty; 
Monroe  McOlurg,  Judge. 

Action  between  tbe  City  of  Dorant  and  WilUe 
Bell.    From  the  judgment,  the  Oity  aj^ala. 

Affirmed. 

3.  D.  Guyton,  of  Durant,  for  appellant.  Noel, 
Boothe  &  Pepper,  of  Ijexiogton,  Cor  appellee. 

PER  CURIAM.  Affirmed. 


MASSEY  et  aL  V.  NEWTON  DUMBER  A 
MFG.  00.    (No.  1761D.) 
(Supreme  Court  of  Missisuppi.    April  10, 

Idle.) 

Appeal  from  Circuit  Court,  Newton  County: 
O.  U  Dobbs,  Judge. 
Action  between  Sam  and  James  Masses  and 
Newbm  Liunber  &  Mannfactuiing  Gom- 

Sany.  From  the  judgment,  Sam  and  James 
Inssey  appeal.  Affirmed. 

Day  &.  Day,  of  Decatur,  for  appellants,  Byrd 
&  Byrd,  of  Newtcm,  for  appeQee. 

PER  CURIAM.  Aifirmed. 
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(Miss. 


FOTTHBBSS  v.  OAKMICHABIU 
(No.  1769S.) 
(Supreme  Gonrt  of  ^indSBippi.    AprQ  10, 

Appeal  from  drcoit  Court,  Lauderdale  Oonn- 
tf ;  J.  L.  Buckley,  Judge. 

Acdon  between  C.  H.  Poytkrega  and  D.  M. 
GaTmichael.  From  the  judgment,  Poythress 
appeals.  Affirmed. 

Easterling  &  Bailey,  of  Meridian,  for  appel- 
lauL  S.  D.  Oooper  and  A.  a  Holet^  boOi  d 
Meridian,  for  appellea 

PERC1TBIAM.  Affirmed. 


DUBBETT  et  aL  T.  BBOVFV.   (No.  176(»S.) 

(Supreme  Oonrt  of  MiseiBsipia.    April  10, 
1016.) 

Appeal  frcaa  Circuit  Court,  Monroe  CJounty; 
Claude  Clayton,  Judge. 

Action  between  Will  and  Ben  Dnrrett  and 
Mrs.  Nora  Brouff.  From  t^e  judgmmt,  the 
Durretts  appeaL  Affirmed. 

Leftwich  ft  Tubb,  of  Aberdeen,  for  aopell&nta. 
Paine  &  Paine,  of  Aberdeen,  for  appeUee. 

PBB  OUBIAM.  Affirmed. 


VANDEBBURG  et  al.  v.  JOHNSON  ct  aL 
(No.  17450.) 

(Supreme  Court  of  MiBsiasippi.    April  10, 
1016.) 

Anptnl  from  Chancery  Court,  Panola  Connty; 
D.  M.  Kimbrougfa,  Chancellor. 

Action  between  Mrs.  A.  Vanderburg  and 
others  and  C.  L.  Johnson  and  another.  Fr<»n 
the  judgment,  Mrs.  L  A.  Tanderburg  and  otherg 
appeal.  Affirmed. 

P.  H.  Lowrey,  of  Marks,  and  Lomax  B.  Iximb, 
of  BateBville.  for  appellants.  Shands  &  Mont- 
gomery, of  Sardis,  for  appelleea. 

PEB  GUBIAM.  Affirmed. 


TAZOO  ft  M.  V.  E.  00.  t.  KEIBN. 

(No.  17650.) 

(Supreme  Court  of  Missismppi.    April  10, 
1016.) 

Appeal  from  Circuit  Court,  Holmes  County; 
P.  E.  Everett,  Judge. 

Action  between  the  Yazoo  &  Misdssippi  Val- 
ley Bailroad  Company  and  Samuel  0.  Keim. 
Prom  the  judgment,  the  Railroad  Company  ap- 
peals. Affirmed. 

Mayes,  Wells,  May  ft  Sanders,  of  Jaekstm, 
for  appellant    Elmore  ft  Bufl,  of  Lexington, 

for  appellee. 

PEB  C!UBIAM.  Affirmed. 


GORDON  T.  GOLDEN  et  al.  (No.  17411.) 
(Supreme  Court  of^^M^^isdppi.    April  10, 

Appoal  from  CThancery  Court,  Newton  County; 
Sam  Whitman,  Jr.,  Ctiancellar. 

Action  between  Nettie  Gordon  and  J.  E.  Gold- 
en and  others.  From  tiie  judgment,  Nettie  Gor- 
don appeals.  Affirmed. 

W.  I.  Mnnn,  of  Newton,  for  appellant  G.  H. 
Banlcs,  of  Newton,  for  appelleea. 

PER  OUBIAM.  Affirmed. 


BUBBIS  T.  McGLtJBE  et  aL    (No.  1766&) 

(Supreme  (Tourt  ot  MisaissippL   April  10, 
1916.) 

Appeal  from  Circuit  Court,  Lowndes  Connty; 
Tboa.  B.  Carroll,  Judge. 

Action  between  T.  O.  Borria  and  W.  J.  ft 
W.  O.  McClure.  From  the  jodgment,  T.  O.  Bur^ 
ris  appeals.  Affirmed. 

Jas.  T.  Harrison,  of  Oolambni^  for  appellant 
FrieratHi  ft  Hale,  of  Columbus,  for  appeOees. 

PEB  CURIAM.  Affirmed. 


TAZOO  &  M.  v.  R  00.  t.  BOBBINa 

(No.  ITiMO.) 

(Supreme  <3ourt  of  Misaisgippi.    April  10, 
1016.) 

Appeal  from  Circuit  Court,  Coahoma  Countr; 
W.  A.  Alcorn,  Judge. 

Action  betwe^  the  Yasoo  ft  Mississippi  Val- 
ley Railroad  Company  and  O.  M.  Bobtdns. 
From  the  judgment,  the  Railroad  Company  ap- 
peals. Dismissed. 

Mb7  ft  Sanders,  of  Jackson, 


Mayes,  Wells, 
for  appellant 


PBBCUBIAM.  Appeal  dismissed. 


ALABAMA  ft  V.  ET.  CO.  DOOMTTLB; 
(No.  17654.) 

(Supreme  (3ourt  of  MisslssippL  April  10,  1016.) 

Appesl  from  Circuit  Oonrt,  Newton  Connty; 
C.  L.  Dobbs,  Judge. 

Action  between  the  Alabama  &  Vickebanr 
Bailway  Company  and  Samuel  Doolittle.  From 
the  judgment,  tlu  Bailway  Company  tWf^^ 
Affirmed. 

B.  H.  ft  J.  H.  nompson,  of  Jackson,  for  ap- 
pellant Byrd  ft  Byrd,  of  Newton,  ft>r  appellee; 

PBB  CURIAM.  Affirmed. 


LESTBB  T.  STATE.    (No.  18808.) 

(Supreme  Court  of  Miasiasip]^   April  1(^ 
1916.) 

Appeal  from  Circuit  Court,  Hancock  County; 
James  H.  Neville,  Judge. 

Harry  O.  Lester  was  ctmvicted  (A  murder  and 
sentenced  to  life  impriaonmen^  and  he  appeals. 

Affirmed. 

Wm.  A.  Dixon  and  Harry  P.  Sneed,  both  of 
Xew  Orleans,  La.,  for  appellant  Geo.  B. 
Ethridge,  Asst  Atty.  Gen.,  for  the  Statou 

FEB  CURIAM.  Affirmed. 


KLEINPETER   v.   CUMBERLAND  TELE- 
PHONE ft  TELEGRAPH  GO. 
(No.  1746L) 

(Supreme  Court  of  Missisdppl.   April  10, 
1910.) 

Appeal  from  CHrcuit  CJoort,  Quitman  County; 
T.  B.  Watkins,  Judge. 

Action  between  C.  L.  Kleinpeter  and  the  Cum- 
berland Tdephone  ft  Telegraph  Company. 
B'rom  the  judgment,  Kleinpeter  appeals.  Af* 
firmed. 

P.  H.  Lowrey,  of  Marks,  for  api>ellant  Cut- 
r«r  ft  Johnston,  of  C!lat1csdale,  for  appellee. 

PEB  OUBIAM.  Affirmed. 
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MAYEa  BBOS.  T.  HODOES.    (Na  17707.) 

(Supnma  Ooort  of  HlssiBaippi.    AprH  10, 
1916.) 

Appeal  from  Oircait  Co  art,  Laaderdale  Coun- 
ty; J.  Lb  Buckley,  Judge. 

Action  between  May^  Bros,  and  A.  M.  Hodg- 
es. Vnm  tha  Judgment,  Mayar  Bros.  appeaL 
.Afflnncd. 

F.  y.  Brahan.  of  MeEidlan,  for  appdlanti.  J. 
17.  McOall,  of  Meridian,  for  appef 

PER  OUBIAM.  Affirmed. 


MePHBBSON  BROS.  t.  8TINS0N. 
(No.  17704.) 

<|Suprame  Ooort  of  MissisdppL     April  10, 
1916.) 

Appeal  from  Circuit  Court,  Quitman  County; 
W.  J>.  Cutrer,  Special  Jadge. 

Action  between  McPherson  Bros,  and  Harry 
Stinson.  From  the  judgment,  M(^herBon  Bros. 
wfpp^L  Affirmed. 

W.  Bi  Gore,  of  Marks,  for  appellanti.  P.  H. 
Lowrey*  of  Maries,  for  ai^leeu 


PER  CURIAM.  Affirmed. 


PONTOTOC  COTTON  CO.  t.  WXHL  BBOS. 

(No.  17S25.) 
(Supreme  Court  of  Misstoaipi^   April  10, 1916. ) 

Appeal  from  Circuit  Court,  Pontotoc  Copnty; 
Claude  Clayton,  Judge. 

Action  between  the  Pontotoc  Cotton  Company 
and  Well  Bros.  E'rom  the  judgment,  tiie  Ponto- 
toc Cotton  Company  appeals.  Affirmed. 

Mitchell  &  Boberson  and  Fontaine  &  Fon- 
taine, all  of  Pontotoc,  for  awellant.  (X  Lee 
Orum,  of  New  Albany,  tor  appelleea. 

PHR  CURIAM.  Affirmed. 


COTTON  STATES  LUMBER  00.  t.  SHIR- 
LEY.  (No.  17714.) 
(Supreme  Court  of  MissistippL    April  10, 1916.) 

Appeal  from  CSrcuit  Court,  Lauderdale  Coun- 
ty:  J.  I*  Buddey,  Judge. 

Action  between  the  Cotton  States  Lnmber 
Company  and  W.  T.  iShtrley.  From  the  judg- 
ment the  Lumber  Company  appeals.  Affirmed. 

Amis  &  Dunn,  of  Meridian,  for  appellant. 
Cochran  A  Mc(3uita,  of  Meridian,  lor  appellea 

PER  CURIAM.  Affirmed. 


MILLBROOK  LUMBER  CO.  T.  7.  A.  FAT  & 

BGAN  CO.    (No.  17713.) 

(Supreme   Court  of  Misslndppl.     April  10, 
1916. 

Appeal  from  Circuit  Court,  Lauderdale  Coun- 
ty: J.  L>  Bnckley,  Judge. 

Action  between  the  Millbnx^  Lumber  Com- 
pany and  the  J.  A,  Fay  &  £)gan  Company. 
From  the  judgment^  the  Lnmber  Company  ap- 
peals. Affirmed. 

Neville,  Stime  St  Currie,  of  Meridian,  for  ap- 
^lant  F.  V.  Brahan,  of  Meridian,  for  appd- 

PER  CURIAM.  Affirmed. 


STONE  T.  STEIN  GROCERY  00. 
(No.  17635.) 

(Supreme  Court  of  Missisrip^   April  10, 

1916.) 

Appeal  from  Circuit  Court,  Sonflower  Coun- 
ty: Frank  E.  Everett,  Judge. 

Action  between  Mrs.  Ed.  Stone  and  the  Stein 
Crrocery  Ciompany.  From  the  judgment  Mrs. 
Stone  appealsL  Affirmed. 

O.  O.  Moody,  of  Indianola,  for  appelUnL  S. 
F.  Davis,  of  Indianola,  for  appellee. 

PER  CURIAM.  Affirmed! 


SIMMONS  T.  STATE.     (No.  18496.) 

(Supreme  Court  of  Mississippi.    April  10, 
1916.) 

Appeal  from  (Hrcuit  Court,  De  Soto  County; 
E.  f>.  Dinkins,  Judge. 

Ed  Simmons  was  convicted  of  murder  and 
sentenced  to  life  imprisonment,  and  he  appeals. 
Affirmed. 

R.  E.  Lb  Morgan,  of  Hemanda,  and  Montgom- 
ery &  MonteomeiT,  of  Tunica,  tor  appelunt. 
Boss  A.  OolliiiB,  Attr.  Oen.,  toe  the  State. 

PER  CURIAM,  AflBrmed. 


BROWN  et  aL  v.  BANNINO  et  aL 
(Snpreme  Court  of  Florida.    Feb.  16,  1916L 
Rehearing  Denied  April  7.  1816.) 

(8ytUbw9  &g  th9  Oourt.) 

Ububt  «=»124  —  Findings  —  Rktisw— Ques- 
tions OF  Fact. 

Where  a  bill  in  chancery  is  filed  for  the 
purptwe  of  hsTing  a  conveyance  declared  to  be  a 
ufTuriouB  mortgage,  and  the  chancellor  findB  on 
the  evidence  adduced  that  the  trannaction  was 
a  mortgage  and  that  the  same  was  usurious  and 
renders  a  decree  accordinjdy,  such  decree  will 
not  be  reveraed  by  an  appellate  court  when  there 
is  ample  evidetace  to  sustain  such  finding  and  it 
does  not  appear  to  be  erroneous. 

[Ed.  Note. — For  other  cases,  see  Uaucr,  Cent. 
Dig.  i  362;  Dec.  Dig.  «=»124] 

Appeal  from  Gtrcnlt  Ooort,  Dnnl  Comity; 
Daniel  A.  Simmons;  Jndga 

Bill  by  B.  P.  :i^uuiing  and  others  against 
H.  D.  Brown  and  others.  From  a  decree  tot 
complainants,  defendants  appeaL  Affirmed. 

J.  S.  Maxwell,  of  Jacksonville,  for  appel- 
lants. Carter  &  McCoUum  and  John  T. 
Crawley,  all  of  Jacksonville,  for  aivellees. 

PER  CURIAM.  A  bUI  was  brottgrbt  to  de- 
cree a  conveyance  to  be  a  nsurions  mortgage 
and  for  appropriate  relief.  The  chancellor 
decreed  for  the  complainants,  and  the  defend- 
ants appealed. 

Ttiere  was  an  absolute  conveyance,  a  con- 
tract to  reconvey,  and  a  lease  of  the  premis- 
es to  the  grantor.  The  amount  loaned  was 
935,000,  while  the  agreement  to  reconvey  was 
to  cover  the  amount  with  8  per  cent.  Inter- 
est, together  with  a  bonus  of  $15,000  for  the 
loan  and  an  indebtedness  of  the  original 
grantors  to  attorneys  of  $20,0(X),  making  a 
total  of  971,400.   The  chanceUor  on  the  evi- 
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dence  found  the  transaction  to  be  a  mortgage, 
and  that  It  is  usurious  as  to  tlie  $1S,000 
bonus.  Tbere  is  ample  evidence  to  sustain 
this  flndlng,  and  as  It  does  not  appear  to  be 
erroneous,  the  decree  will  not  be  disturbed. 
See  section  2494,  Gen.  Stats.  1006 ;  Connor  v. 
Connor.  59  Flfl.  467,  52  South.  727;  Elliott  v. 
<3onner,  63  Fla.  408,  58  South.  241 ;  Mitchell 
T.  Mason,  65  Fla.  208,  61  South.  579;  Hull 
V.  Burr,  58  Fla.  432,  50  South.  754;  Pervis 
V.  Frink,  61  Pla.  712,  54  South.  862 ;  Dixon 
Lumber  Co.  v.  Jentalngs,  63  Fla.  405,  57  South. 
615;  liOvett  T.  Armstrong.  61  Fla.  681,  54 
South.  381 ;  2  Florida  Complied  Laws  1914, 
I  2404,  and  notes. 

Where  the  evidence  is  c<mfllcting,  but  it  Is 
legally  sufficient  to  sustain  a  Snding  of  the 
chancellor  tliat  the  circumstances  under 
which  an  absolute  conveyance  of  land  with 
a  contract  to  reconvey  the  land  and  a  lease 
thereof  to  the  grantor  were  concurrently  ez- 
«cated,  constitute  the  transaction  a  mortgage 
under  the  statute,  and  the  evidence  shows 
usury  in  the  transaction  as  found  by  the 
(Aancellor,  the  findings  will  not  be  disturbed, 
unless  shown  to  be  clearly  erroneous. 

Affirmed. 


GORBT  V.  STATE. 

(Supreme  Court  of  Florida.    Feb.  15,  1916. 
On  Petitim  for  Rehearing,  April 
6,  1916J 

(SvHalHU  &v  the  Court) 

X  WrrifBSSES  ^ZTT&i  —  Cbobb-Ezahiha- 

TiON — Accused  as  witness. 

On  cross-examination  of  a  defendant  who 
voluntarily  becomes  a  witness,  a  wide  latitude 
ia  aUowed  to  test  the  credibility  of  the  testi- 
mony given ;  and  it  ia  not  error  to  permit  prop- 
er questiona  as  to  previous  statements  or  admis- 
sions of  the  witness  that  are  relevant  to  the  is- 
sues being  tried,  even  tbongb  the  tendency  of 
the  question  is  nn&vorable  to  the  defendant 

[Ed.  Note.— For  other  cases,  see  Witnesses,' 
Gent  Dig.  ^  961;  Dec  Dig.  «s»277(3).] 

2.  Rape  ^59(8)  —  PBOBECxmoif  —  Ikstbuc- 

TI0N8. 

In  a  prosecution  for  the  crime  of  carnal  In- 
tercourse with  an  unmarried  female  person  un- 
der the  age  (rf  18  years,  committed  prior  to  the 
enactment  of  chapter  6974,  I^ws  1915.  it  is 
not  error  to  charge  the  jury  that  the  previous 
chaste  character  of  the  prosecuting  witness  is 
not  in  issue. 

[Ed.  Note.— For  other  eases,  see  Rape,  Cent 
Dig.  8  92 ;  Dec.  Dig.  <S»59(S).l 

jt.  Cbiuxhai.  Law  «=»1169(1^  —  Rcvibw — 
Haruless  Ebbob. 

Even  If  technical  error  is  committed  in  ad- 
mitting testimony  aa  to  statements  or  confes- 
sions made  by  the  accused  while  in  custody, 
such  error  will  not  constitute  reversible  error 
wh«i  there  Is  other  evidence  of  confessions  not 
objectionable,  and  there  ia  evidence  to  sustain 
the  verdict 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  3138;  Dee.  Dig.  «=> 
1169(12).] 

4.  Gbzuinai.  Law  «=»814(1),  829(1),  830  — 
TaiAii—lNSTBDOTioNS— Requests. 

Charges  requested  may  properly  be  refused 
when  they  are  incorrect  or  inapplicable  or  have 


been  covered  by  other  chaises  which  have  been 

given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Low.  Cent  Dig.  f$  1979,  1980.  2011.  2012. 
2017;  Dec.  Dig.  «=>814(1),  829(1),  830.] 

EIrror  to  Criminal  Court  of  Record,  Volusia 
County;  Bert  Fish,  Judge. 

Jesse  Gorey  was  convicted  of  having  car- 
nal intercourse  with  an  unmarried  female 
under  18  years  of  age,  and  brings  error.  Af- 
firmed. 

Stewart  ft  Stewart,  of  De  Land,  for  plain- 
tllf  In  error.  T.  F.  West,  Atty.  Gen.,  and  C 
O.  Andrews,  Asst.  Atty.  Gen.,  for  the  Stat& 

PSm  CURIAM.  [1]  Jesse  Gor^  wu  con- 
victed of  having  carnal  intercourse  with  an 
unmarried  franale  person  under  the  age  of 
18  years,  a  statutory  offense.  In  each  a 
prosecution  evidence  as  to  whether  the 
prosecuting  witness  tiad  liad  carnal  inter- 
course or  improper  relations  with  other  men 
was  not  material,  the  general  repntatlim  of 
the  witness  not  bkng  put  In  Issue.  On  cross- 
examination  of  a  defendant  who  voluntarily 
becomes  a  witness,  a  wide  latitude  is  allow- 
ed to  test  the  crediMlity  of  testimony  giv- 
en; and  It  is  not  error  to  permit  proper 
questions  as  to  previous  statements  or  admis- 
siona  of  the  witness,  that  are  relevant  to 
the  issues  being  tried,  even  though  the  tend- 
ency of  tbe  question  is  unfavorable  to  the 
defeidant  See  Daly  v.  State,  67  Fla.  1.  64 
South.  358;  Bonner  t.  State,  67  Fla.  492,  65 
Sonth.  663. 

[2]  It  was  not  error  in  this  case  to  charge 
the  Jury  that  the  previous  <diaste  character 
of  the  prosecuting  witness  was  not  in  issue 
See  Bolton  v.  State,  28  Fla.  803,  9  South. 
716.  Such  charges  were  Jostifled  by  the  na- 
ture of  the  case  and  the  character  o£  the  evi- 
dence adduced. 

[3. 4]  If  error  was  committed  In  admitting 
testUuony  as  to  statemoits  or  confessions 
made  by  the  defendant  while  in  custody, 
there  Is  other  evidence  ot  confessions  not  ob- 
jectionable, and  there  is  ample  evidence  to 
sustain  the  verdict  Charges  requested  may 
be  refused  when  they  are  Incorrect  or  inap- 
plicable or  have  been  covered  by  athet  charg- 
es given. 

The  Judgment  is  affirmed.  All  concur. 

On  Petition  for  Rehearing. 

Questions  as  to  whether  other  persons  than 
tbe  defendant  below  had  had  improper  rela- 
tions with  the  prosecuting  witness,  and  as  to 
who  may  be  responsible  for  her  condition  of 
pregnancy  are  not  within  tbe  issues  under 
the  statute  then  in  force,  the  offense  being 
statutory  and  is  committed  by  mere  camai 
intercourse  with  an  unmarried  female  under 
the  age  of  18  years.  Section  3^1,  Compiled 
Laws  of  1914 ;  secUon  3521,  Gen.  Stats.  190a 

The  transcript  of  the  record  does  not  clear- 
ly show  an  error  In  admitting  evidence  of 
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confessions  by  the  accused,  since  tbe  con- 
fessions testified  to  were  not  shown  to  have 
been  made  under  clrcuniBtances  requir- 
ing the  accused  to  be  warned  that  confessions 
made  him  could  be  used  in  evidence 
against  him. 

Kehearing  denied.  All  concur. 


OASQUE  V.  BALL  et  aL 
^Supreme  Court  of  Florida.    March  1.  1916.) 

(SvUabut  by  the  Court.) 

1.  Appeal  and  Ebbob  «=>345{2>— Prockkd- 

INGB  TO  TbANSFEB  OaUBE— TIME  FOR  AP- 
PEAL. 

The  mere  filing  and  presentation  of  a  peti- 
tion for  a  rehearing  in  a  cause  in  chnncer;  does 
not  operate  to  lengthen  the  time  within  which 
an  a[»>eal  may  be  taken  from  the  final  decree 
beyond  that  preacribed  by  section  1901  of  the 
General  Statutes  of  Florida  of  1906. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror.  Cent  Dig.  H  1805, 1806;  Dec.  Dig.  ^ 
845(2).] 

2.  EQvrrr  «s»428— Dboudb— Eirm  and  En- 

HOLLMKMT. 

Under  chancery  rule  87  in  equity  actions  a 
final  decree  In  chancery  may  be  recorded  imme- 
diately upon  its  being  signed  by  the  chancellor, 
and  the  formality  of  entry  is  completed  when 
it  is  recorded  in  tbe  minutes  of  the  court.  No 
formal  enrollment  of  it  is  required. 

ri'::d.  Note.— For  other  cases,  see  Equity,  Gwt. 
Dig.  H  1015-lOU ;  Dec.  Dig.  e=>^.] 

8.  Appeal  and  Ebbob  «=>874(5)  —  Review  — 
Scope  and  Extent— Nature  of  Decision 
Appealed  Fboh. 

An  appeal  from  an  order  denying  a  peti- 
tion for  a  rehearing  where  no  appeal  was  taken 
from  the  final  decree  within  the  time  prescribed 
by  tbe  statute  for  takiofr  appeals  in  chancery 
does  not  )»ing  before  the  court  for  review  the 
final  decree,  and,  where  tbe  order  denying  the 
petition  for  a  rehearing  cannot  be  cfusidered 
witboat  rerfewing  the  final  decree  in  such  a 
case,  tbe  order  will  be  affirmed. 

[I-id.  Note.— For  other  cases,  see  Appeal  and 
Krror,  CenL  Dig.  H  84S0,  8481;  Dec.  Dig.  «5> 
S74t5).] 

Cockrell,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Paaoo  Oonnty ; 
F.  M.  Bobles,  Judge. 

Suit  in  equity  by  Annie  Ball  and  others 
against  E.  J.  Gasque.  From  an  order  refus- 
ing a  i)etltion  for  rehearing  after  decree  for 
plalntlffa,  defendant  appeala.  Affirmed. 

J.  A.  Hendley,  of  Dade  City,  and  J.  F. 
Glea,  of  Tampa,  for  appellant.  Annie  Ball* 
for  arodUees. 

ELLIS,  J.  Annie  Ball  and  others  exhib- 
ited their  blU  In  (diancery  In  tbe  drcnlt  court 
for  Faeco  county  agalnat  B.  J.  Gasque  to  re- 
move a  doud  nptm  the  title  to  80  acres  of 
land  alleged  to  be  owned  by  the  complain- 
ants, for  an  Injupctlon  to  restrain  the  de- 
f oidai^  bis  agents  and  employes,  from  tres- 
passliig  vpoa  the  lands,  and  from  going  there- 
on and  tarpaitinlng  the  timber,  and  from 
cutting  the  same,  and  from  removing  tur- 
lientine  and  losin  from  the  trees,  and  that 


the  defendant  be  required  to  account  for  "all 
timber,  turpentine,  rosin,  and  wood  taken 
from  the  land"  by  him,  and  that  he  be  re- 
quired to  account  "for  all  damage  done  your 
complainant  by  reason  of  many  acts  of  tres- 
pass committed  upon  said  land,"  and  that  he 
be  ordered  and  decreed  to  pay  to  the  com- 
plainants "whatever  sum  shall  be  found  t» 
be  due"  upon  such  accounting. 

There  was  a  decree  in  favor  of  the  com- 
plainants granting  the  relief  prayed  and 
awarding  damages  in  the  sum  of  $800.  From 
this  decree  the  defendant  appealed  to  this 
court,  with  the  result  that  the  decree  of  the 
chancellor  was  reversed.  The  court,  speak- 
ing through  Mr.  Justice  Whitfield,  said; 

"In  this  case  the  accounting  prayed  is  for 
timber,  turpeudne,  rosin,  and  wood  taken  from 
the  land.  If  this  accounting  and  tbe  decree 
thereon  fire  confiDcd  to  matters  that  tend  to  as- 
certain the  true  measure  of  damages  to  the  real- 
ty, the  recovery  of  which  may  be  regarded  as  an 
appropriate  Incident  to  a  removal  of  cloud  from 
title  to  the  land,  there  may  be  no  impropriety 
in  the  proceedings." 

See  Gasque  V.  Ball,  66  Fla.  388,  62  Soi^ 
216. 

The  mandate  leQulred  such  further  pro- 
ceedlngs  In  the  cause  to  be  taken  as  accwd- 
Ing  to  right,  Justice,  the  Judgment  of  the  Su- 
preme Court,  and  tbe  laws  of  the  state  of 
Florida  ought  to  be  had. 

On  the  16th  day  of  May,  1914,  the  com- 
plainants filed  their  motion  for  a  final  de- 
cree in  accordance  with  the  directions  of  the 
Supreme  Court  In  the  said  causb  The  said 
motion  set  up  the  trial  of  ttxe  cause,  tbe  ren- 
dering of  the  final  decree  and  its  rerersal  by 
the  Supreme  Court,,  and — 

"that  the  only  testimony  taken  in  said  cause  at 
the  trial  before  this  honorable  court  was  the 
testimony  of  Annie  Ball  (see  page  32  of  the  rec- 
ord), in  which  the  witness  made  the  statement 
that  the  land,  before  the  trespass,  was  worth 
$10  per  acre,  and  it  had  since  depreciated  over 
cme-half,  fixing  the  damage  at  $5  per  acre,  and 
that  there  was  no  other  testimony  adduced  at 
said  hearing  contradicting  such  testimony." 

On  the  same  day  the  court  rendered  ita 
final  decree,  which,  among  other  things,  pro- 
vided that: 

The  complainants  "do  have  and  recover  of 
and  from  E.  J.  Gasque,  tbe  defendant,  the  sum- 
of  $400  as  damages  sustained  by  the  said  own- 
ers by  reason  of  the  trespass  of  the  said  defend- 
ant upon  the  lands  of  tliia  said  omiers  as  above 
described." 

On  the  27tb  day  of  May,  1814.  the  defend- 
ant, £.  J.  Gasque,  filed  his  petitlfm  for  a  re- 
hearing. The  record  does  not  show  that  tbe 
defendant  had  any  notice  of  the  comidDln- 
ants'  motion  for  the  entry  of  a  final  decree,, 
or  that  he  had  any  opportunity  to  be  beard 
upon  such  motion.  The  petition  for  r^iear- 
Ing  expressly  states  that  be  had  no  such  no- 
tice or  opportunity  to  be  I^rd,  and  that  the 
testimony  did  not  justify  such  decree.  Tb» 
petition  was  sworn  to  before  the  circuit 
Judge  by  one  of  the  soUd^tors  for  the  defend- 
ant <m  the  day  before  it  was  filed,  namely, 
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Hay  20,  1914,  on  which  day  the  coart  made 
an  order  that  the  petltloo  "aball  operate  aa  a 
supersedeas  and  stay  all  laroceedlngs  tiiereon 
for  thirty  days  from,  the  date  hereof  as  i»o> 
Tided  by  sectlra  1904  of  tiie  Gomal  Statutes 

of  Honda.** 

Ten  months  and  three  days  after  the  llUng 
of  the  petition  for  r^earlng  the  court  made 

the  following  order: 

"Upon  the  application  of  the  defendant  next 
Monday,  April  6,  1916,  la  fixed  for  hearing  tha 
foregoing  petition,  and  in  the  meantime  execu- 
tion ia  stayed,  ordered,  adjudsed,  and  decreed 
at  chambers  this  30th  day  of  March.  1915." 

On  April  3,  191G,  the  court  made  an  order 
denying  the  petlti(ni,  which  order  recited 
that  the  defendant  had  given  notice  of  an 
appeal  to  the  Siqireme  Court,  end  further  or- 
dered that: 

"Said  appeal  shall  operate  as  a  supersedeas 
upon  defendant  making  and  filing  a  bond  with 
sufficient  suretieB,"  etc 

No  reason  amtears  why  the  hearing  was 
had  and  the  order  made  on  April  8, 1915,  In- 
stead of  tba  5th  day  of  the  month,  as  fixed  by 
the  OTder  dated  March  80th. 

The  record  contains  the  following  entry; 

"On  the  9th  day  of  April,  A.  D.  1915,  the  fol- 
lowing final  decree  was  filed: 

"In  the  Circuit  Court  of  the  Sixth  Judicial 
Clrcnit  of  the  State  of  Florida,  in  and  for 
Pasco  Comity,  In  Ghanco?. 

"  'Annie  Ball  et  al.  r.  E.  J.  Oasqne, 
"  'The  above-stated  cause  coming  on  tills  day 
to  be  heard  upon  the  petition  of  complainants 
in  said  cause  for  an  exteneion  of  time  and 
change  of  date  for  the  hearing  of  the  defendant's 
petition  for  rehearing,  and  it  appearing  that 
said  date  was  fixed  without  notice  to  the  com- 
plainant, and  that  complainant  is  necessarily 
obliged  to  be  in  Brooksville,  Fla.,  on  legal  bosi- 
ness  on  said  day,  and  that,  both  the  legal  repre- 
sentatiTes  for  complainant  and  defendant  being 
present  in  court,  it  was  considered,  ordered,  and 
decreed  that  the  said  date  for  mtA  hearing  be 
changed,  and  the  same  be  heard  forthwith,  to 
said  order  Irath  the  legal  representatives  of  com- 
plainant and  defendant  consented,  and  tlwre- 
upon,  the  argument  of  both  complainant  and  de- 
fendant being  heardj  and  the  court  being  fully 
advised,  it  was  considered,  ordered,  and  decreed 
that  the  petition  for  rehearing  filed  on  May  27, 
1014,  be  and  the  same  is  hereby  denied,  and  the 
ordn  of  simersedeaa  and  order  staying  execu- 
tion made  March  30,  1919,  be  and  the  same  Is 
h««by  vacated  and  set  aside.  To  which  defmd- 
ant  excepts. 

*"Done  and  ordered  at  chambers  at  Tampa, 
FhL,  this  3d  day  of  April,  1916. 

"  'F.  M.  Bobles,  Jndge.'  ** 

From  this  order  an  appeal  was  taken  <m 
the  6th  day  of  April,  1915,  more  than  10 
mcmtlis  after  ttie  final  decree  was  filed. 

There  was  no  appeal  from  the  final  decree. 
Hie  order  of  April  9,  1015,  from  wbltA  the 
appeal  was  taken,  was  not  a  final  decree^  al- 
thoof^  it  Is  so  named  in  the  transcript  The 
record  does  not  show  when  the  final  decree 
which  was  filed  Mi^  1^  1014,  was  entwed. 
But  the  brief  of  appellees  states  that  it  was 
"recorded**  the  same  day,  and  that  i^tement 
is  not  denied  by  appellant. 

The  record,  we  think,  sufficiently  shows  a 


presattatl<m  of  ttie  petiUon  for  a  r^eering, 
whidi  under  the  statute  operated  to  stay  all 
proceedings  on  the  final  decree  for  SO  days 
from  May  26.  1914. 

Section  1004  of  the  General  Statutes  of 
Florida  la  as  follows: 

"The  presentation  of  a  petition  for  lebearing 
presented  within  thirty  days  from  the  time  of 
pronoundng  the  decree,  shall  stay  all  proceed- 
ings thereon  for  thirty  days  from  such  presenta- 
tion, but  for  no  longer  unless  bond  be  given  by 
the  petidooer,  with  good  and  sufficient  sureties, 
as  in  cases  of  appeu,  conditioned  for  the  pay- 
meat  of  all  damages  and  costs  which  may  ac- 
crue by  such  delay,  the  penalty  of  which  shall 
be  fixed  by  the  judge  of  the  court  to  whom  said 
petition  for  rehearing  may  be  presented.  When 
such  bond  sdiall  have  been  given,  all  proceedings 
shall  be  stayed  until  tbe  petition  shall  have 
been  beard  and  determined." 

No  bond  was  given  by  the  d^endant  as 
required  by  this  statute,  so  that  proceedings 
on  the  decree  were  not  stayed  beyond  June 
20,  1914. 
Chancy  rule  87  provides  that: 
"Decrees  may  be  signed  when  prononnoed  and 
may  be  recorded  at  once.  Clerical  mistakes  in 
decrees  or  decretal  errors,  or  errors  aricdi^  from 
any  accidental  step  or  omission  may  at  aoy 
time  before  an  actual  entry  thereof  be  corrected 
by  order  of  the  court  or  judge  upon  petition 
without  tbe  form  or  expense  of  a  rehearing." 

Now,  the  petition  for  rehearing  was  filed 
and  presented  within  tbe  time  prescribed  by 
the  statute.  This  being  true,  tbe  actual  en- 
try of  the  decree  upon  the  minutes  of  the 
court  did  not  preclude  a  rehearing.  McLane 
V.  Piagglo  Bros..  24  Fla.  71,  8  South.  623. 
The  petition  for  rehearing,  however,  waa  not 
heard  w^itii  more  than  mna  months  bad 
elapsed  from  June  26, 1914,  and  no  wder  waa 
made  vacating  or  suspending  tbe  final  decree 
save  the  one  quoted  above  and  made  wh&i 
the  petition  for  rehearing  was  presented  on 
May  26,1014 

Section  1904,  General  Statutes,  provides 
for  the  filing  and  presentation  of  a  petition 
for  rehearing  after  the  final  decree  may  have 
been  entered  when  under  the  chancery  prac- 
tice the  period  within  whlcb  a  party  might 
file  his  petition  to  rehear  would  have  bem 
terminated.  Tbe  enrollment  of  tbe  decree 
under  tbe  practioe  of  the  SngUsh  Ooort  of 
Chancery  terminated  the  rltfit  <tf  <ma  to  file 
his  petition  for  a  rebeailiuc.  The  time  for 
filing  a  bill  of  review  then  began.  In  this 
country  the  time  for  flUng  a  pctttim  for  re- 
hearing, as  a  general  rule,  is  limited  by  the 
end  of  tbe  term  at  which  tba  decree  !■  enter 
ed.  10  B.  a  L.  p.  664.  But  in  this  state  a 
decree  may  be  entered  or  recorded  In  the 
minutes  of  the  court  as  soon  as  pnmoanoed. 
and  there  are  no  terms  of  court  for  dianceiy 
proceedings ;  the  court  being  always  open  fbr 
Issuing  and  return  of  process,  granting  In- 
junctions,  passing  Interlocutory  and  final  de- 
crees and  orders.  Qiancery  Buie  87;  sec- 
Um  1859,  General  Statutes. 

A  final  decree  In  chancery  is  as  omduslve 
as  a  Judgment  at  law ;  both  are  condnslve 
on  the  rights  of  the  parties  thereby  adjudl- 
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cated.  After  the  tetm  at  which  a  final  de- 
cree Is  rendered  the  court  Tendering  It  has 
no  power  to  amml  or  rererse  It  unless  for 
clerical  mistakes.  See  Slbbald  t.  United 
States,  12  Pet.  (U.  SO  488,  9  L.  Ed.  U67;  Uo- 
Micken  T.  Ferln,  18  How.  (U.  6^  607,  15  L. 
Ed.  604;  Central  Trust  Oo.  Grant,  1B5  U. 
S.  207,  10  Sap.  Ct  736  ;  2  Danlell's  Gban- 
cery  (Oth  Ed.)  a  26,  H  8.  4,  and  B. 

[2]  Tha  formalities  attending  the  entry  and 
enndlment  of  a  final  decree  under  the  prac- 
tice of  the  Bullish  Bigli  Oourt  of  GbaBoery 
do  not  obtain  In  this  conntry,  Wian.  a  de- 
cree Is  proooanoed  by  the  chancellor,  a  draft 
ia  nsnaUy  prepared  by  the  solicitor  repre- 
BenOng  the  party  In  whoae  favw  it  Is  pro- 
oounoed,  this  draft  Is  examined  by  the  chan- 
cellor, and,  if  found  by  him  to  be  correct,  he 
signs  It,  whmupon  the  docnmeskt  Is  d^ver- 
ed  to  the  derk,  who  records  it  in  the  mlnntes 
of  the  court ;  thus  completing  the  formality 
of  entry.  No  fl>xmal  enrollment  (tf  It  Is  made 
or  required  under  our  practice.  Ovens  r. 
Forbes.  9  Fla.  826. 

Applying,  then,  the  chancery  rule  as  It  ob- 
tained In  the  practice  of  the  English  High 
Gonrt  of  Oiancery,  a  petition  for  a  rehearing 
could  not  be  entertained  after  the  record  of 
the  final  decree  In  the  mlnntes  of  the  court, 
were  it  not  for  the  prorislons  of  section  1904 
General  Statutes  of  Florida,  above  quoted. 

After  the  time  has  elapsed  In  which  a 
petition  for  a  rehearing  may  be  filed,  the 
party's  remedy  against  whom  the  decree  has 
been  rendered  or  who  desires  a  reversal  or 
modification  of  the  decree  Is  by  bUl  of  re- 
view or  appeal  See  Prentiss  t.  Paisley,  25 
Fla.  927,  7  South.  66,  7  U  B,  A  640  ;  8  Ency. 
PL  &  Pr. 

[1,  t]  The  petition  for  a  rehearing  did  not 
have  the  effect  of  [WBtponlng  the  time  for 
appealing  from  the  decree  beyond  six  months 
from  the  26th  day  of  June,  the  date  to  which 
proceedings  upon  the  decree  were  suspended 
the  statute.  Section  1904,  Gen.  Stats. 
Nor,  as  stated,  did  the  court  during  the  pe- 
riod when  the  decree  was  suspended  make 
any  order  continuing  the  suspension  of  the 
decree,  if,  indeed,  it  had  the  authority  to  do 
so,  nor  ^d  It  make  an  order  directing  the 
decree  to  be  set  aside  and  annulled  unless 
cause  to  the  contrary  be  shown  within  a 
certain  time.  Therefore  any  time  within  six 
months  after  June  26,  1914,  the  defendant 
had  his  right  to  appeal  from  the  decree; 
but  he  elected  not  to  do  so,  and  prosecutes 
his  appeal  from  the  order  denying  the  peti- 
tion for  a  rehearing.  Without  deciding 
whether  an  appeal  lies  from  such  an  order, 
we  cannot  consldw  It,  for  the  reason  that  It 
cannot  be  passed  upon  without  reviewing  the 
decree  of  Bfay  16,  1914,  from  which  no  ap- 
peal was  taken  within  the  time  fixed  by  the 
statnte.  Judson  Lumber  Corp.  v.  Patterson, 
68  Fla.  100,  66  South.  727.  The  reversal  of 
the  order  denying  the  petltiwi  for  a  rehear- 


ing  would  bare  the  same  effect  as  if  the  ap> 
pellant  bad  obtained  a  reversal  of  the  de> 
cree  upon  an  appeal  taken  from  the  decree 
within  the  time  prescribed  by  the  statute^ 
Thus  any  advantage  that  the  appellant 
might  have  derived  fr«n  taking  an  appeal 
from  the  final  d,ecre6  within  the  time  pre- 
scribed by  the  stetute  would  be  obtained 
him  in  this  Indirect  way  long  after  the  time 
limit  fixed  by  the  statute  tot  taking  an  ap- 
peal had  elapsed. 

This  court  has  no  jnrisdlctioa  over  an 
appeal  takoi  after  the  lapse  of  six  months 
firom  the  entry  of  the  decree  or  order  from 
which  the  appeal  is  taken.  Section  1907,  Gnu 
Stats,  of  Florida;  Hodges  v.  Moore,  46  Fla. 
598,  36  South.  18;  Charlotte  Harbor  *  N. 
By.  Go.  T.  I«n<aster,  70  Fla.  — ,  60  South. 
720.  In  the  case  of  Fltzpatrlck  v.  Tamer, 
14  Fla.  8^,  the  appellant  appealed  from  an 
order  overruling  a  motion  to  stay  execaU(m 
and  set  aside  a  judgment  of  fbredosnrew  The 
Judgment  was  rendered  In  November,  1870. 
Under  the  statute  as  it  then  oisted  the  de- 
fendant had  two  years  from  Hiat  time  to 
take  his  appeal  Instead  of  adopting  that 
oonrs^  he  attached  the  legality  of  the  exe- 
cution and  asserted  his  rights  In  that  form. 
On  April  22, 1873,  the  motion  was  overruled, 
and  defendant  appealed  from  that  order. 
The  court  said: 

"If  he  has  mistaken  bis  remedy,  it  is  now  too 
late  for  this  court  to  aJEord  Sim  relief.  The  re- 
versal of  the  order  of  April  22,  1873,  would  op- 
erate Bimpl;  to  give  the  defendant  all  the  advan- 
tage that  he  could  possibly  have  derived  from 
ao  appeal  from  the  judgment  idthln  the  time 
Umiteo  by  the  statute." 

See,  also,  Jacobs  v.  Bealmear,  41  Md.  484 ; 
18  Ency.  PI.  &  Pr.  27;  3  Corpus  Juris,  1051. 
The  order  appealed  from  Is  affirmed. 


TAXLOB,  a  J.,  and  SHACKLEFOBD,  J., 
concux. 


COCKBELXi,  X,  diss^tSL 

WHITFIELD,  abs^  aa  account  of  lit 
nesfl, 


EDWARDS  V.  STATE. 
(Supreme  Court  of  Florida.    March  16,  1016.) 

(Bpllalnu  bv  'A«  Conri.) 

1,  GBnnNU  Law   ^=>518{2)  —  Toluhtabt 
Confession — Aduibsibiutt. 

A  voluntary  confession  to  an  officer  is  not 
rendered  inadmissible  because  made  by  ODe  in 
custody  who  had  not  been  warned  or  cautioned 
against  self-incrimination. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1158 ;  Dec.  Dig.  «^518(2).} 

2.  Cbiminai.  Law  «s>531(3)  — Conrssion  — 
Admisbibilitt. 

Calling  an  officer  "friend"  does  not  Indicate 
that  a  confession  was  induced  improperly. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent;  Dig.  S  121fi;  Dec.  Dig.  ^631(3>.I 
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3.  Criminal  Law  s=»517(4)— Corpus  Dblicti 
—Admissibiutt  of  Confession. 

Evidence  that  the  corpse  of  A.  waa  found 
with  holes  in  the  body  and  other  portiona  made 
by  shot  is  sufficient  aa  to  corpus  delicti  to  admit 
a  confession. 

[Ed.  Note.— For  other  caBes,  aee  Criminal 
Law,  Cent.  Dig.  |  1147;  Dec.  Dig.  <S=>517(4).] 

4.  ITouiciDB  ^j237  — Defensk— Inbanitt— 

SUFFICIENCT   OF  EVIDENCB. 

The  evidence  does  not  show  insanity. 
[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §  500;  Dec.  Dig.  «=»237.] 

Error  to  Circuit  Court,  Palm  Beach  Coun- 
ty;  H.  Pierre  Brannlng,  Judge. 

Nathan  Edwards  was  convicted  of  man- 
slaughter, and  brings  error.  Affirmed. 

A.  R.  Roebucli  and  D.  F.  Dunkle,  both  of 
West  Piiim  Beach,  for  plaintiff  la  error.  T. 
F.  West,  Atty.  Gen.,  and  C.  O.  Andrews,  Asst. 
Atty.  Gen.,  for  the  State. 

COCKRELL,  J.  Nathan  Edwards  was 
convicted  of  manslaughter  and  seuteuced  to 
the  state  prison  for  a  term  of  ten  years. 

[1]  'niiile  under  arrest,  he  made  a  full 
confessiini  to  the  officer  having  him  In 
charge,  a  few  hours  after  the  preliminary 
hearing  at  which  he  had  been  cautioned  by 
the  committing  magistrate  that  any  state- 
ment he  might  make  would  be  used  against 
him.  The  deputy  sheriff  to  whom  the  con- 
fession was  made  testified  that  It  was  made 
freely  and  voluntarily  and  without  any  in- 
ducement or  threat  being  offered.  The  con- 
fession began  with  the  words,  "I  wlU  tell 
you  as  a  fi-Ieod,  Mr.  Barher,  I  did  It." 

In  the  recent  case  of  McDonald  v.  State, 
70  Fla.  — ,  70  South.  24,  we  reviewed  our 
former  decisions,  and  held  that  a  voluntary 
confession  to  an  officer  Is  not  rendered  in- 
admissible by  reason  of  the  fact  that  It  was 
not  preceded  by  a  warning  or  caution  that 
the  one  In  custody  need  not  Incriminate  him- 
self, and  that  hla  words  might  be  used 
flgalust  him. 

[2]  It  is  argued  that  the  use  of  the  word 
"friend"  indicated  some  inducement,  but  that 
this  word  was  merely  a  colloquial  meaning- 
less expression  appears  from  the  fact  that 
the  two  were  strangers  to  each  other. 

Some  attempt  was  made  to  prove  that  Ed- 
wards was  not  in  his  right  mind  when  the 
confession  was  made,  but  this  attempt  was 
not  made  until  after  the  confession  waa  ad- 
mitted. 

[3]  Prior  to  the  admission  of  this  confes- 
sion, the  state  had  proven  the  finding  of  the 
dead  body  of  D.  D.  Sharkle,  with  whose 
murder  Edwards  was  charged.  Though  the 
body  was  beginning  to  decompose,  It  was 
identified  as  Sharkle,  and  there  were  holes 
in  the  body  made  by  shot,  and  shot  were 
found  Imbedded  In  the  upper  teeth ;  the  col- 
lar bone  had  been  perforated  with  shot.  We 
think  this  sufficient  proof  of.  the  corpus  de- 
licti to  admit  the  confession. 


The  accused  waa  represented  by  oonns?cl 
who  offered  a  vigorous  objection  to  the  ad- 
mission of  this  confession,  but  who  made  no 
suggestion  as  to  paucity  of  proof  as  to  the 
corpus  delicti. 

[4]  The  only  remaining  assignment  ques- 
tions the  sufficiency  of  the  evidence,  as  to  the 
sanity  of  the  plaintiff  in  error.  No  expert 
testimony  was  offered;  nothing,  In  fact,  but 
what  any  one  accused  of  crime  might  pre- 
sent Some  thought  he  took  the  charge  too 
Indifferently.  That  he  was  eicited  at  the 
time  of  the  killing  by  familiarities  between 
Sharkle  and  his  wife  was  doubtless  tbe  op- 
erating cause  In  the  action  of  the  Jury  in 
reducing  the  grade  of  the  crime  from  mur- 
der to  manslaughter.  We  ftrilow  the  circuit 
judge  in  giving  to  the  mental  status  of  the 
accused  no  higher  consideration. 

The  judgment  Is  affirmed. 

TAYLOR,  C.  J.,  and  SHACKLBFORD  and 
ELLIS,  JJ..  concur. 

WHITFIELD,  J.,  absent  on  account  of  lU- 
nesa. 


JACKSON  V.  STATE. 

(Supreme  Court  of  Florida.    March  3,  191S. 
Rehearing  Denied  April  7,  1916.) 

(Byllahut  by  tht  Court.) 

1.  Habeas  Corpus  <S=>30(2)— Gboowd  fob  Rb- 
utBF— Insufficiency  of  Infoehation. 

The  right  to  attack  an  information  by  the 
writ  of  habeas  corpus  is  more  limited  than  is 
permitted  in  motions  to  quash  and  in  arrest,  and 
may  avail  only  when  the  offense  charged  does 
not  constitute  a  crime  under  the  laws  of  the 
state,  by  reason  of  the  unconstituticHiality  of 
the  statute  invoked  or  when  there  is  a  total 
failure  to  allege  a  crime  under  any  statute;  in- 
artihciality  in  pleading  will  not  avail. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  {  2S ;  Dec:  Dig.  <&=tSW.2.).} 

2.  Habeas  Cobpus  «=>30(2>—G bound  fob  Rb- 

LIEF— InBUFFICIENCT  Of  INFOBMATION. 

Upon  habc.18  corpus  an  information  will  be 
upheld  as  charging  malpractice  in  office,  when  it 
alleges  that  a  county  commissioner  received  a 
money  consideration  for  purchasing  certain 
property  for  the  county,  even  though  the  infor- 
mation fails  to  state  that  it  was  corruptly  done. 

[Ed.  Note."For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  S  26;  Dec.  Dig.  <S=93(X2).] 

3.  Officebs  €=>121— Cbhtiwal  Respohbibii.- 

ITT— MaLPBACTICE. 

A  county  commiaaloner  is  an  officer  of  this 
state  within  the  contemplation  of  Gen.  St  1906, 
S  3481,  penalizing  malpractice  in  office. 

[Ed.  Note.— For  other  cases,  see  Officers, 
Cent  Dig.  S!  207,  208;  Dec.  Dig.  ^121. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Officer.] 

Error  to  Circuit  Court,  HlllBborough  Coun- 
ty ;  F.  M.  Robles,  Judge. 

Application  by  J.  M.  Jackson  for  writ  of 
habeas  corpus  against  the  State  of  Florida. 
Judgment  discharging  writ  and  remanding 
petitioner,  and  he  brings  error.  Affirmed. 
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John  P.  Wall,  of  Tampa,  tor  plaintiff  In 
error.  T.  F.  West,  Attjr.  Gen.,  and  G.  O.  An- 
drews, AssL  Atty.  Gen.,  for  the  State. 

COGKBBLL,  J.  This  writ  of  error  la  di- 
rected to  a  judgment  of  the  drcnlt  court  for 
Illllsborongh  county,  discharging  a  writ  of 
habeas  corpus  and  remanding  the  petitioner. 

The  Information  under  wUch  the  petltim* 
er  lit  held  diargea  as  follows: 

'*J.  M.  Jackson,  whose  Christian  name  U  to 
the  solfdtor  unknown,  late  of  the  covrntf  of 
Hillsboroa(h  afctfesaid,  in,  the  state  aforesaid, 
on  the  4th  day  of  Sei>tember,  io  the  year  of  our 
Lord  one  tluasaod  nine  hundred  and  thirteen, 
with  force  and  arms  at  and  in  the  county  of 
Ilillsborongh  aforesaid,  was  then  and  there  a 
countT  commiBBioner  of  Hillsborough  county, 
Florida,  and  ou  the  said  4th  day  of  September, 
in  the  year  of  our  Lord  one  thousand  nme  hun- 
dred and  thirteen,  the  bwnl  of  county  commiB- 
siouers  of  Hillsborough  county,  Florida,  did  then 
und  there  let  a  contract  to  one  Willie  Bryan  for 
the  purchase  of  and  from  the  said  Willie  Bryan 
by  the  county  of  HiUsboroug^i,  of  a  certain  lot 
or  tract  of  land  situated,  lying  and  being  In  the 
county  of  Hillsborough,  state  of  Florida,  and 
mure  particularly  described  as  follows,  to  wit: 
I,.ot  eight  (S)  of  bloc^  two  (2)  of  Irma  subdiri- 
sion,  according  to  a  map  or  plat  thereof,  re- 
corded in  Kat  Book  4  on  page  98  in  the  office  of 
the  clerk  of  the  circuit  court  of  Hillsborough 
county,  Florida,  for  the  sum  of  three  hundred 
dollars  Cf300.(W  in  money,  payable  to  the  said 
Willie  Bryan  by  the  county  of  Hillsborough  as 
follows,  to  wit:  Fifty  dollars  ($50.00)  in  cash, 
and  two  hundred  and  Sfty  dollars  ($250.00)  on 
the  8th  day  of  January,  A  D.  1014,  and  he,  the 
said  J.  M.  Jackson,  being  then  and  there  a  coun- 

a commissioner  of  Hillsborough  county,  Elor- 
i,  as  aforesaid,  was  a  party  to  the  letting  of 
said  contract  fOr  the  purchase  by  the  coanty  of 
HiIlab(»ough  of  said  lot  of  land  from  him,  the 
said  Willie  Bryan,  and  he.  the  said  J.  M.  Jack- 
son, being  then  and  there  a  county  commission- 
er of  Hillsborough  county,  Elorida,  as  aforesaid, 
was  interested  in -the  letting  of  the  said  contract 
for  the  purchase  of  the  said  land  as  aforesaid, 
in  that  It  was  agreed  and  understood  by  snu 
between  him,  the  said  J.  M,  Jackson,  and  bim, 
the  said  WiUie  Bryan,  that  he,  the  said  J.  M. 
Jackson,  out  of  the  purchase  price  derived  from 
the  sale  of  the  said  land  as  aforesaid,  should  be 
paid  by  him,  the  said  Willie  Bryan,  the  sum  of 
twenty-flve  dollars  {$25.00).  and  upon  the  com- 
pletion of  the  payment  of  the  purchase  price  of 
said  land  to  the  said  Willie  Bryan  by  the  said 
cponty  of  Hillsborough,  he.  the  said  Willie 
Bryan,  did  pay  to  him,  the  said  J.  M.  Jackson, 
and  he,  the  said  J.  M.  Jackson,  did  accept  and 
receive  from  him,  the  said  Willie  Bryan,  the 
sum  of  tea  doIIatB  (¥10.00)  in  money  current  in 
the  United  States  of  America,  of  the  value  of 
ten  dollars,  as  compensation  for  the  letting  of 
said  contract  by  the  county  <rf  Hillsborough  to 
the  said  Willie  Bryan  tor  the  purchase  of  the 
said  land  as  aforesaid,  against  the  forms  of  the 
statute  in  such  cases  made  and  provided  and  to 
the  evil  example  of  all  others  in  tike  case  offend- 
iug,  and  agamst  the  peace  and  dignity  of  the 
State  of  Florida." 

11]  Tba  right  to  attack  an  Information  by 
this  procednre  la  more  limited  than  Is  per- 
mitted in  motions  to  quash  or  motions  in  ar- 
rest, and  may  araii  only  when  the  offeoae 
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charged  does  not  constitute  a  crime  under 
the  laws  of  the  state  either  because  the  stat- 
ute Invoked  la  unconstltnUonal  or  when  there 
is  a  total  failure  to  allege  a  crime  under  any 
statute,  Inartlflclality  in  pleading  being  brnsh- 
ed  aside.  Lewis  v.  Nelson,  e2  Fla.  71,  56 
South.  486. 

[2]  The  gist  at  the  ofCraise  Charged  Is  that 
J.  M.  Ja^aon,  ^lile  a  coim^  commissioner 
of  HUlaboroogh  county,  took  part  as  waxSt 
commissioner  in  purchasing  property  from 
one  Willie  Bryan,  ftnr  which  tmnsactioQ 
Jackson  was  to  and  did  receive  a  money  ctm- 
sideratlon;  this  Is  a  charge  that  JacSESon 
permitted  himsdf  to  be  bribed  in  the  per^ 
formance  of  his  official  action,  clearty  an 
act  of  malpractice,  and  we  do  not  see  wiut 
additional  force  conld  be  given  by  diaractez^ 
Izlng  the  conduct-as  corrupt;  if  the  laws  of 
good  pleading  require  the  use  of  that  word, 
It  la  matter  at  form  rather  than  substance, 
and  therefore  not  avallabte  upon  this  quasi 
Indirect  attack. 

,  [1]  Having  reached  the  conclusion  that 
malpractice  is  charged,  the  case  &lls  within 
the  condemnation  of  section  3481  of  the  Gen- 
eral Statutes  against  "any  officer  of  this 
state"  who  la  gnilty  of  any  malpractice  in 
office  not  otherwise  expressly  provided  for. 

We  do  not  give  to  that  section  the  narrow 
constructim  sought  to  be  placed  upon  it  1^ 
the  plaintiff  In  error.  A  county  commisEdon- 
er  Is  an  officer  of  the  state,  tbragb  not  per-  / 
haps  a  state  officer,  in  the  smse  of  one  paid 
by  the  state  and  having  jurisdiction  coex- 
tensive with  the  state,  ^e  county  is  a  mere 
political  subdivision  of  the  state  govern- 
ment, and  the  county  commissIon«r8  are 
creatures  of  that  government  deriving  their 
powers  only  fr<mi  the  state.  TbB  section  Is 
directed  more  particularly  against  extortion- 
ate fees,  and  it  Is  well  known  that  when  the 
section  became  a  law,  state  officers  In  the 
strict  sense  were  paid  fixed  salaries  almost 
cxdosiv^,  while  county  t^cers  depended 
almost  wholly  upon  fees. 

Without  therefore  determining  whether 
the  charge  may  be  covered  by  special  acta  <^ 
m&lpractloe  in  office  particularly  denounced 
by  leghOation,  we  think  if  it  escapes  all  of 
them,  it  would  yet  be  made  a  crime  by  thiA 
general  provision. 

The  other  objections  to  the  Information 
do  not  properly  come  within  the  scope  of  this 
proceeding. 

The  judgment  is  affirmed. 

TAYLOR,  a  J.,  and  3HACKLEF0BD  and 
RLLIS,  J  J.,  cmcur. 

WHITFIELD,  J.,  absent  OD  acconnt  of  Ill- 
ness. 
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LOUISVILLE  &  N.  R  CO.  t.  POBTEB. 
(6  Div.  234.) 

(Supreme  Court  of  Alabama.    Feb.  S,  1916. 
Kefaearing  Denied  March  23,  1916.) 

L  Baileoass  «=»369(1)— Aocidentb  to  Per- 
sons ON  Tracks— Pebsons  Entitled  to 
Protection. 

A  trespasser  comisg  up  a  track  to  a  cross- 
ing is  not  entitled  to  the  protection  of  the  care 
required  of  tlie  railroad  as  to  people  luinv  the 
Grossing. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  S  X238;  Dec.  Dig,  «=>359a).] 

2.  Neqligencb  *=>11— Wantonness. 

Wanton  negligence  rests  upon  the  wrong- 
doer's just  apprehension  of  a  probability  of  un- 
toward consequences  of  Us  act 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §  13 ;  I>ec.  Dig. 

3.  Railroads  «=>398{5)— Injubt  to  Pebson 
OM  Track — Wantonness— Evidence. 

EMdcnce,  that  a  trespasser  was  run  down 
In  the  daytime  by  a  slowly  running  engine  near 
a  staUon  where  people  were  frequently  on  the 
track  during  the  day,  does  not  justify  submis- 
sion of  wanton  negligence. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
CenL  Dig.  §  1362;  Dec.  Dig.  *=>398(5).] 

4.  Railboads  ^=>365(1)— Tbespassebs. 

A  person  for  purposes  of  his  own  catching 
a  ride  on  a  freight  train  and  on  alighting  walk- 
ing down  a  track  to  a  station  held  a  trespasser. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  1220,  1223,  1227, 1235 ;  Dec  Dig. 
«=>355(1).] 

G.  Railboads  €^S96(I)— Injttbt  to  Pebsojtb 

OH  TkACKB— BUBDEN  OF  PBOOF. 

The  burden  of  proof  of  negligence  or  wan- 
ton negligence  resulting  in  killing  a  person  on  a 
track  is  upon  the  plaintiff  throughout  the  case. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Gent.  Dig.  H  1341-1343;  Dec.  Dig.  «3»396a).] 

Appeal  from  Circuit  Court,  Blonnt  CSoUnty ; 
J.  B.  Blackwood,  Judge. 

Actltm  by  John  Porter,  administrator, 
against  the  Louisville  ft  Nashrllle  Railroad 
Company.  Vram  a  Judgment  tor  plaintiff, 
defendant  appeal&  Reversed  and  remanded. 

Ward  &  Weaver,  of  Oneonta,  and  M.  L. 
Ward,  of  Birmingham,  for  appellant  Erie 
Pettus,  of  Binnlngham,  tot  appellee. 

SAYRE,  J.  PlalDtitt  (appellee)  sued  In  two 
counts,  diai^Dg:  <1)  Tbat  defendant's  serv- 
ants or  agents  wantonly  or  willfully  ran  or 
propelled  a  locomotive  engine  upon  or  against 
plaintiff's  decedent,  thereby  killing  him ;  aud 
(2)  that  defendant's  servants  or  agents  negli- 
gently ran  or  propelled  tlie  engine  upon  or 
against  plaintiff's  decedent  after  his  peril 
was  discovered  by  one  of  them,  thereby  kill- 
ing him.  Defendant  has  ai^>ealed.  We  en- 
tertain the  c^lnlou  that  the  result  of  the  trial 
cannot  be  sustained. 

Defendant  has  a  station  and  two  tracks, 
main  line  and  siding  or  house  track,  at 
Blount  Springs.  The  main  line  is  located  to 
the  west,  the  house  track  between  it  and  the 
depot.  The  depot  Is  to  the  east  of  the  tracks, 
which  are  straight  and  nearly  level  for  a 


considerable  distance  north  and  south.  The 
spaces  between  aud  around  the  tracks  and 
rails  are  filled  to  a  practical  level  with,  cin- 
ders, above  which  only  the  rails  appear.  A 
north-bound  trdght  train  had  stopped  on  the 
house  track  some  distance  south  of  the  d^ot, 
where  its  engine  was  detached  and  moved 
north  beyond  the  depot  to  sbove  a  cattle  car 
onto  a  spur  tra<^  and  out  of  the  way.  Doing 
this,  it  passed  a  cattle  pen  where  plaintifTs 
decedent  was  on  some  business.  This  cat- 
tle pen  was  about  200  feet  north  of  the  de- 
pot Another  freight  train,  moving  south  on 
the  main  line,  bad  stepped  at  the  water  tank 
just  across  the  tracks  from  the  cattle  pen. 
While  the  detadied  o^clne  was  in  the  neigh- 
borhood of  the  spar,  the  south-bound  train 
moved  to  the  south.  Plaintiff's  decedent  got 
upon  this  train,  several  car  lepgtJis  back  from 
the  engine,  and  rode  dovn  to  a  point  nearly 
(^ptHlto  ttie  depot  office,  where  he  alighted 
between  the  tracks  some  SO  or  35  -feet  from 
the  place  where  he  was  killed  a  few  moments 
later.  He  moved  obliquely  over  toward  the 
office  door;  but,  when  he  reafdied  the  middle 
of  the  bouse  track,  be  turned  and  started 
walking  along  tbat  track  to  the  sonth.  At 
that  time  the  detached  engine  was  about  60 
feet  away,  moving  back  to  its  train.  Deceased 
had  gone  <mly  a  little  way  along  the  trade,  15 
to  20  feet,  when  the  detadied  engine  struck 
bim  from  behind  and  killed  him.  The  weight 
<tf  the  evidence  goes  to  show  that  the  engine 
was  moving  about  5  or  6  miles  an  hour; 
the  witness  who  testified  to  the  hi^test  rate 
of  speed  said  It  was  moving  6  w  8  mUes  an 
hour.  The  evidence  was  In  conffict  as  to 
whether  any  signals  of  approach  were  sound- 
ed as  the  engine  backed. 

[1]  In  view  of  the  fitct,  previously  estab- 
lished and  at  no  time  denied,  that  deceased 
was  walking  along  the  track  and  not  across 
it  all  that  evidence  which  was  intended  to 
show  that  people  from  the  Mulberry  neigh- 
borhood used  a  footpath  over  Duffy's  Moun- 
tain and  a  footbridge  across  a  little  creek 
near  the  railroad  by  which  they  approached 
and  crossed  defendant's  'tra<^  from  the  west 
was  irrelevant  and  calculated  to  work  in- 
Jury  to  the  defense  against  the  first  count  of 
the  complaint  Deceased  was  not  crossing 
the  track  according  to  the  custom  of  the 
Mulberry  folks,  and  notice  of  what  he  was 
doing  was  not  to  be  brought  home  to  the  de- 
fendant's agent  In  charge  of  the  locomotive 
by  knowledge  of  the  wholly  different  thing 
customarily  done  by  them;  and  besides,  at 
the  time  In  question,  the  south-bound  train 
was  in  the  way,  so  that  the  Mulberry  folks, 
approaching  the  railroad  from  the  west,  as 
plaintiff's  decedent  approached  the  house 
track,  could  not  cross.  Defendant's  objec- 
tion to  plaintifTs  question  about  the  foot- 
path that  crossed  the  track  and  went  over 
the  mountain  to  the  west  should  have  been 
sustained.    Southern  Ry.  Co.  v.  Drake,  160 
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Ala.  540,  51  Sotith.  996;  Sonthem  By,  Co.  v. 
Stewart,  179  Ala.  304,  60  Sonth.  927.  TUs 
evldeDce  was,  of  course,  totally  Irrelevant  to 
the  specific  issue  of  aubseguent  Diligence 
raised  by  the  second  count  of  the  complaint. 

[2.  3]  Tbe  verdict  In  the  case,  If  It  is  to  be 
referred  to  the  first  count  of  the  complaint, 
may  be  explained  under  fbe  evidence  on  the 
following  hypothesis  of  facts:  miat  the  engi- 
neer became  actnally  aware  of  the  presence 
of  deceased  upon  the  track  and  should  have 
known  In  the  exercise  of  due  caution  that  de- 
ceased was  not  conscious  of  the  approach  of 
the  engine,  and  thereafter  the  engineer  con- 
sciously omitted  to  do  something  that  his  rea- 
son told  him  he  ought  to  do,  something  that 
perchance  might  have  averted  the  disaster — 
an  hypothesis  of  technical  possibility  under 
some  phases  of  the  evidence.  This  would  ex- 
clude error  in  the  refusal  of  the  general 
charge  requested  by  defendant.  But  in  its 
concrete  illustration  of  wantonness  such  as 
would  jusUfy  a  vexdict  against  defendant  un- 
der the  first  oount,  the  court  dealt  with 
wroDg  of  a  diaractw  different  from  Qiat  to 
be  Inferred  from  the  facta  we  have  men* 
tifmed  as  being  of  possible  finding  frcnn  the 
evidence.  It  dealt  aclnstTely  with  that 
<di8racter  of  wrong  which  rests  upon  an  in- 
ference of  reckless  indifference  to  the  prob- 
able conaeaueuces  of  a  probatfle  situation, 
the  wrongdoer,  the  en^neer,  In  this  case,  be> 
ing  charged  with  knowledge,  not  that  some 
person  la  at  the  time  In  a  position  of  actual, 
imminent  danger,  but  with  knowledge,  based 
upon  prevlona  observation  or  Infonnatlcm, 
of  the  probability  that  some  person  will  be 
exposed  to  danger  by  his  manner  of  operating 
the  engine.  Wrong  of  this  sort  had  been 
properly  dbaracterised  as  the  eanivatent  ot 
nnlTeraal  malice;  to  Its  existence  the  i^>e- 
dflc  Intoit  to  injure  any  particular  permm 
is  not  essentlaL  Weatherly  v.  N.  a  &  St.  L. 
By.  Co.,  166  Ala.  576,  61  South.  059.  This 
court  has  frequently  held  that  to  the  Impli- 
cation of  wantonness  it  is  essential  that  the 
act  done,  or  <Hiiltted,  should  be  done  or  omit- 
ted with  a  knowledge  and  a  present  con-- 
sdousness  that  Injury  will  probably  result 
L.  &  N.  B.  B.  Co.  V.  Brown,  121  Ala.  226, 
25  South.  609.  Wantonness  of  that  charac- 
ter is  the  moral  and  legal  equivalent  of  in- 
tentional wrong,  and  rests  uptm  the  Just  ap- 
prehension, with  which  the  wrongdoer  is 
charged,  not  of  a  mere  possibility,  but  of  a 
probability,  a  likelihood,  that  untoward  con- 
sequences will  ensue  to  some  one,  and  this 
probability,  this  likelihood,  must  bare  sup- 
port and  foundation  in  a  reasonable  Inter- 
pretation of  the  evidence.  Eliminating  the 
testimony  in  respect  to  the  custom  of  the 
Mulberry  folks,  which  under  the  circum- 
stances was  entitled  to  no  consideration,  the 
only  evidence  lending  color  or  semblance  of 
support  to  the  hypothesis  of  wantonness  In 
the  sense  of  milversal  mall<%  was,  to  quote 


the  language  of  the  witness,  that  "people 
were  on  the  track  at  the  point  where  the  acci- 
dent occurred  frequently,  all  during  the  day." 
In  view  of  the  undisputed  evidence  that  the 
engine  was  run  in  the  daytime,  and  not  in 
excess  of  8  miles  an  hour,  this  evidence 
was  too  vague  and  indefinite  to  sustain  the 
charge,  even  though  the  engine  was  backed 
without  signals  of  approach  along  the 
side  of  a  village  of  not  exceeding  200  Inhab- 
itants. That  part  of  the  conrt^s  oral  charge 
assigned  for  error  and  which  undertook  to 
define  "w^tonness"  such  as  may  be  Inferred 
from  the  customary  presence  of  pet^le  on 
the  track  was  misleading  and  erroneous  as 
authorizing  the  Jury  to  believe  there  was  In 
the  evidence  such  an  Issue  for  their  decision. 

[4,  S]  Clearly,  the  deceased  was  a  trespass- 
er upon  the  track,  and  defendant  owed  him 
no  original  duty  to  know  he  waa  there;  but 
If  the  engineer  was  appiteed  of  the  presence 
and  peril  of  deceased  upon  the  track  In  time 
to  save  him  by  the  prompt  use  of  any  means 
at  his  command,  and  thereupon  negligently, 
willfully,  or  with  consdous  Indifference  to  the 
probable  consequences  of  the  ^tuation  thus 
known  to  him,  omitted  to  do  what  he  ml^t 
have  effectually  d<Hie  to  save  deceased,  then 
defendant  was  liable  under  the  first  or  sec- 
onA  count  of  the  complaint,  according  as-  the 
Jury  may  have  found  that  the  wiglneer  in- 
tended to  kill  plaintUTs  decedent  or  was  cour 
scloiuly  Indifferent  to  that  result  on  the  one 
hand,  or  that  his  omission  was  the  result  of 
mere  Inadvertence  on  the  other.  These  were 
the  true  teues  made  by  the  pleading  and  the 
evidence,  and  to  these  quortions  of  fact  the 
conslderaticm  of  the  Jury  should  have  been 
limited.  Cases  dted  first  abdre.  The  bur- 
den at  proof  as  to  both  counts  was  upon  the 
plaintiff  throug^iont  the  case.  Carlisle  v.  A. 
O.  &  By.,  166  Ala.  C81,  52  Sooth.  841;  lU.  A 
N.  B.  B.  Co.  r.  Jones,  67  South.  691 ;  L  &  N. 
B.  B.  Ga  V.  Baybum,  68  South.  366;  Empire 
Coal  Ca  T.  Uartin,  67  South.  436. 

Reversed  and  remanded. 

ANDEBSON,  a  J.,  and  HoCLEIXAN  and 
GARDNEB,  JJ.,  concur. 


ALABAMA  GREAT  SOUTHERN  R.  CO.  v. 
SKOTZT.   <6  Div.  162.) 

(Suproae  Court  of  Alabama.  Feb.  8, 1916.  Re- 
hearing Denied  March  23,  1910) 

1.  llASna  AKD  SXBVANT  «S»264(S)— AOTIONS- 
PUA— ASSUICPTTON  OT  RiSK. 

Assumed  risk,  when  set  up  as  a  defense,  is 
fiubjc^ct-matter  for  a  special  plea,  and  cannot  be 
availed  of  under  the  general  issue. 

[Dd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  864;  Dec.  Dig.  «=92&4(3).] 

2.  OomncBox  «=>27— "Intebstati  ComcxacK" 

— FEDKBAIi  lilABILTFT  ACT. 

Where  plaintiff  was  engaged  as  a  railroad 
fireman  in  a  crew  making  up  interstate  trains, 
and  was  injured  during  temporary  lull  in  the 
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work,  he  was  engaged  In  "interstate  commerce" 
when  injured,  and  his  case  is  properly  brought 
within  the  federal  Liability  Act  (Act  Oong.  April 
22.  1908,  c.  149,  35  Stat  65  [tl.  S.  Comp.  St 
1913,  S§  8657-8665]). 

[Ed.  Note.— For  oUier  cases,  see  Commerce, 
Cent  Dig.  %  25:  Dec.  Dig.  <|=327. 

For  other  definitions,  see  Words  and  Phraaea, 
First  and  Second  Series,  Interstate  Commerce.] 

8.  Masteb  and  Servant  ®=>286(31>  —  Ques- 
HON  FOB  JnBT— Neouqence  of  Master. 
Evidence  that  while  plaintiff  fireman  stood 
on  an  adjacent  track  in  order  to  work,  another 
crew  switched  some  cars,  with  no  one  controlling 
them  and  no  warning  signal,  into  the  car»  on 
that  track,  which  ran  over  aim,  and  that  the 
switching  foreman  could  have  seen  the  fireman 
or  his  tools,  held  to  warrant  submission  of  the 
question  M  negligence^ 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  1010;  Dec.  tMg.  «=» 
286(31).] 

4.  Master  and  Servant  ^»289^)  —  Ques- 
tion FOB  JUBT— CONTBIBUTOBT  MBOLIOBNCB. 

Evidence  that  cars  ran  over  ptointiflE  fire- 
man, standing  on  a  track  adjacent  to  bis  engine 
to  straighten  bis  flue  auger  between  wheels  of 
his  engine,  there  being  nothing  to  indicate  that 
cars  on  that  track  would  be  moved  daring  the 
short  time  he  was  engaged,  held  to  warrant  sub- 
mission to  jury  of  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  1121;  Dec.  Dig.  ^ 
28©(2&).] 

Appeal  from  City  CToart  of  Birmingham ; 
John  H.  Miller,  Judge. 

Action  by  A.  E.  Skotzy  against  the  Ala- 
bama Great  Southern  Railway-  Comi>any. 
From  a  judgment  for  plaintiff,  defendant 
appeals.  Ai9rmed. 

The  facts  are  snffldently  stated  in  the 
opinion.  The  following  are  the  charges  re- 
ferred to: 

(S)  Unless  you  are  reasonably  satisfied  from 

all  the  evidence  in  this  case  that  it  was  the 
duty  of  the  crew  of  engine  No.  114  to  give  notice 
of  the  fact  that  they  proposed  or  Intended  or 
were  about  to  kick  a  car  or  cars  on  the  track  on 
which  plaintiff  was  stsnding,  then  you  must  find 
a  verdict  for  defendant. 

(9)  If  you  believe  the  evidence  In  this  case,  the 
court  charges  you  that  plaintiff  is  guilty  of  con- 
tributory negligence. 

A  G.  &  E.  D.  Smith,  of  Birmingham,  for 
amMllant   Harsh,  Harsh  &  Harsh,  of  Blr- 
'  uilngham,  for  appellee. 

GABDNEB,  3.  [1]  Appellee  recovered  a 
Judgment  against  appellant  for  Injuries  re- 
ccivtKl  while  in  its  employ  as  fireman  on 
one  of  its  CTE^ues  in  the  yards  of  said 
railroad  Id  Birmingham.  The  complaint 
contained  but  one  count,  declaring  for  sim- 
ple negligence,  and  was  under  the  federal 
Employers'  Uabilit}'  Act  The  cause  pro* 
ceeded  to  trial  upon  the  plea  of  the  gener- 
al Issue  and  the  plea  of  contributory  negll< 
gence.  Much  stress  is  laid  In  argument  tor 
amp^ant  upon  the  question  of  assumption 
of  risk,  and  authorities  of  other  Jurisdic- 
tions are  cited  to  the  effect  that  sach  a  de- 
fense need  not  be  specially  pleaded.  There 
is  no  plea  setting  up  that  character  of  de-1 


feuse  In  this  cose.  The  gnestloD  as  to 
whether  or  not  a  n)e<dal  plea  la  neoefisarr 
-nas  set  at  rest  in  this  state  by  the  fcdlow- 
ing  language  found  in  Foley  t.  Pioneer 
Mfg.  Co.,  144  Ala.  182,  40  South.  274 : 

"Assumed  risk,  when  set  up  as  a  defense,  ii 

subject-matter  fnr  a  spwlal  plea.  Tliero  Is  a 
well-defined  distinction  between  assumption  of 
risk  and  contributory  negligence,  still  both  of 
these  defenses  are  in  confession  and  SToidance  of 
the  plaintiff's  action,  and  cannot  be  availed  of 
under  the  general  issue,  but  must  be  specially 
pleaded." 

The  holding  In  the  Foley  Case  was  re- 
affirmed In  the  more  recent  case  of  Mobile 
T3ec.  Co.  T.  Sanges.  169  Ala.  341,  53  South. 
176,  Ann.  Oas.  1912B,  461.  See,  also,  in 
this  connection.  King  v.  Woodward  Iron 
Co.,  177  Ala.  487,  59  South.  264. 

[2}  It  is  next  insisted  by  counsel  for  ap- 
pellant that  the  plaintiff  is  not  diown  un- 
der the  evidence  to  have  been  engaged  at 
the  time  of  the  Injury  In,  Interstate  com- 
merce, and  that  therefore  as  the  complaint 
-was  made  under  the  federal  Liability  Act 
there  was  a  fatal  variance  entltilng  the  de- 
fendant to  the  affirmative  change.    It  may 
be  serionsly  questioned  that  appellant  Is  In 
position  to  raise  this  question  on  this  ap- 
peal, for  the  reason  that  it  appears  from 
the  record  that  the  court  In  its  oral  diar;,'e 
to  the  Jury  stated  that  there  was  no  dis- 
pute or  controversy  between  the  parties 
that  defendant  and  the  plaintiff  were  en- 
gaged In  Interstate  commerce  at  the  time 
of  the  injury,  and  that  th^  need  qpend  do 
time  "on  questions  which  both  sides  ad- 
mit"  No  objection  or  exception  was  taken 
to  this  portion  of  the  i^rge,  which  se^na 
to  have  been  repeated  In  substance.  It 
would  therefOTe  appear  that  the  trial  was 
had  upon  that  theory  of  the  case.   I*.  A 
N.  It  B.  Co.  V.  Holland.  173  Ala.  696,  55 
South.  1001.   Brushing  aside  this  consid- 
eratloQ    (and    without    d^^nnining  the 
same),  we  prefer  to  rest  our  concltisious 
upon  the  real  merits  ot  the  question  as  pre- 
sented by  the  evidence.   As  previously  stat- 
ed, the  plaintiff  was  employed  as  a  fireman 
on  one  of  the  engines — No.  117 — of  defend- 
ant's railroad.   The  crew  of  whidb  he  was 
a  member  was,  at  the  time  of  the  Injury, 
"making   up   trains."   QuoUng   from  the 
plaintiff: 

"The  crew  and  myself  were  using  that  engine 
for  mnkins  up  a  train  to  go  south,  to  go  as  far 
south  as  Meridian,  Miss.  *  *  *  Yta,  fir; 
these  cars  that  were  dropped  down  and  run  over 
me  wore  being  made  up  into  a  train  to  go  to 
Meridian,  Miss." 

At  the  time  o£  the  injury  the  engine  on 
which  plaintiff  was  fireman  was  standing 
still,  and  Uie  plaintiff  was  In  the  act  of 
dleaulng  out  the  flues  (a  part  of  his  duty) 
with  the  fiue  auger.  The  crew  had  stop- 
iwd,  temporarily,  to  go  up  to  the  yard  of- 
fice for  some  purpose  not  disdosed,  and  the 
evidence  for  plaintiff  tends  to  show  that  he 
merely  took  advantage  of  this  temporary 
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lull  in  the  work  of  making  np  the  train  to 
blow  out  the  flues  of  his  enfjine.  This  is 
further  Indicated  by  his  testimony,  where 
be  says:  "We  were  going  to  go  back  at 
making  np  the  through  train."  The  an- 
swer of  the  defendant  to  Interrogatories 
proiwunded  by  the  plalntlflf  shows  that  "en- 
gine No.  117  was  standing  still  at  the  time 
the  accident  occurred,  but  had  been  han- 
dling or  switching  in  the  Birmingham  yard 
cars  loaded  with  Interstate  freight  on  the 
day  plaintiff  was  Injured."  One  Gladden, 
witness  for  defendant,  and  who  wag  In 
charge  of  said  engine  No.  117,  tostlfled: 

"All  that  day  we  were  switching  cars  in  the 
yard,  •  •  •  making  up  trains  to  go  eouth, 
to  go  to  Meridian,  Miss,  The  other  cr«w  were 
switching  cars  in  there  to  go  south.  •  *  • 
We  were  both  switching  in  the  Bame  yard,  mak- 
ing np  trains,  Meridian,  Miss.,  trains." 

The  evidence  for  plaintiff  farther  tended 
to  show  that  the  cleaning  out  of  flues  was 
necessary  to  make  the  engine  steam  and  do 
Its  proper  work.  There  qeems  to  be  no  In- 
sistence by  appellant's  counsel  that  defend- 
ant was  not  engaged  In  Interstate  com- 
merce, but  the  ailment  Is  devoted  to  the 
proposition  that  the  plaintiff  was  not  so 
engaged  at  the  time  of  his  Injury.  In  the 
case  of  Pedersen  v.  Del,  Lack.  &  West.  Ry., 
229  U.  S.  146,  33  Sup.  Ct  648,  57  L.  Ed. 
1325,  Ann.  Cos.  1914C,  163,  It  was  said: 

"Among  the  questions  which  naturally  arise  In 
this  connection  are  these:  Was  that  work  being 
done  independently  of  the  interstate  commerce  in 
which  the  defendant  was  engaged,  or  was  it  so 
closely  connected  therewith  as  to  be  a  part  of 
it?  Was  its  performance  a  matter  of  indiffer- 
ence so  far  as  that  commerce  was  conoerned,  or 
was  it  in  th*  nature  a  daty  resting  upon  the 
carrier?" 

The  plaintiff  was  oigaged  as  a  member  of 
a  arew  at  the  time  of  tlw  injury,  making  np 
a  train  to  go  to  Meridian,  Miss.  A  fair  in- 
ference fnnn  tbe  testimony  as  shore  Indicat- 
ed would  be  that  there  was  a  temporary  lull 
while  some  of  the  crew  went  to  tbe  yard 
office  for  some  purpose,  and  the  work  of  mak- 
ing up  tbe  trains  bad  not  been  completed. 
Wc  deem  a  discussion  of  tbe  cases  cited  by 
counsel  for  appellant  unnecessary,  as  we  tblnk 
tbe  principles  which  controlled  the  court  In 
tbe  case  of  N.  C.  &  St  L.  v.  Zacbary,  232  U. 
S.  248,  34  Sup.  Ct,  805,  68  L.  Sd.  591.  Ann. 
Ctts.  1S14C,  158,  are  ccmduslve  In  this  ease 
afminst  tbe  contention  of  appellant  See, 
also,  the  Pedersen,  etc.,  (&se,  supra;  Rob- 
erts on  Injuries  to  Intrastate  Employees,  i 
35,  and  cases  there  dted ;  L.  ft  N.  B.  R.  Co.  t. 
Carter,  70  South.  650;  Plttsb.,  C,  a  ft  St 
L.  By.  T.  Gllnn,  219  Fed.  148,  135  C.  C.  A. 
40 ;  N.,  O.  &  St.  L.  Cb.  t.  Banks,  156  Ey.  600, 
161  S.  W.  554.  We  are  of  oi^tedon  that  the 
case  was  pn^rly  brought  within  the  influ- 
ence of  tbe  federal  Liability  Act  There  Is 
nothing  in  the  case  of  I.  C.  t.  Behrens,  233 
U.  S.  473.  34  Sup.  Ct  646^  58  L.  Ed.  1051. 
Ann.  Cas.  1914C.  163,  Cited  by  counsel  for 
appellant,  which  in  the  least  militates  against 
the  conclusion  here  reached.  In  that  case  the 
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L>mploy6  was  engaged  In  moving  cars  from 
one  part  of  the  city  to  another,  all  of  whl{di 
were  loaded  with  Intrastate  freight 

[3]  It  Is  next  Insisted  that  the  defendant 
was  entitled  to  the  affirmative  cbnrge,  for  the 
reason  that  no  negligence  was  shown  on  the 
part  of  any  employe  or  servant  of  the  de- 
fendant company.  It  appears  from  the  evi- 
dence that  near  to  and  parallel  with  the  track 
on  which  plaintiff's  engine  was  standing  was 
another  track,  on  which  were  two  unconnect- 
ed cars.  Plaintiff  Insists  that  the  engineer 
instructed  hlni  to  clean  out  his  flues,  and 
that  he  got  off  his  engine  and  found  the  flue 
nugor  was  bent.  He  placed  the  auger  be- 
tween the  driving  wheels  of  the  engine  In  or- 
der to  straighten  It,  and  In  doing  so  placed 
himself  on  the  parallel  track  where  the  idle 
cars  were  standing.  The  flue  auger  was  of 
steel,  about  12  feet  long  and  1  Inch  in  diam- 
eter, and  plaintiff  being  at  one  end  of  the 
auger,  for  the  purpose  of  straightening  it, 
placed  him  on  the  opposite  track.  Plaintiff 
testlfled  that  straightening  the  auger  In  this 
way  required  only  a  minute  or  two,  and  that 
tbe  accident  "happened  in  that  minute  or 
two."  While  he  was  th-us  in  the  act  of 
straightening  the  auger,  the  other  crew,  whlcdi 
was  also  ^gaged  in  switching  cars  to  make 
up  a  south-bound  train,  ran  some  cars  Into 
tbe  ones  standing  idle,  and  caused  them  to 
knock  down  and  run  over  plaintiff  and  in- 
jure blm.  Tbe  cars  thus  dropped  down  were 
cut  off  from  the  control  of  tbe  engine  and 
turned  loose.  The  witness  Fuller,  who  was 
foreman  of  the  switch  engines  and  with  the 
crew  that  cut  off  these  cars,  testilled  that  be 
did  not  put  any  one,  or  cause  any  one  to  be, 
on  those  cars  when  tbey  went  down  and 
bumped  Into  tbe  other  cars.   He  said: 

"I   joat  threw   them   down  by  themselves. 

*  •  *  Without  anybody  on  them  ;  they  ran  in 
that  condition  about  7  car  lengths;  it  was  a 
gradual  down  grade,  going  north.  •  •  • 
When  tl»ey  left  our  engine  •  •  •  the  train 
was  going  about  three  or  four  miles  an  hour. 

*  *  •  They  increased  tbeir  speed  until  they 
struck  the  other  cars.  •  •  •  It  did  not  stop 
them.  They  are  not  supposed  to  stop,  know 
them  on  down  in  tbe  clear ;  clear  the  switching 
lead.  •  •  *  On  that  occasion  I  turned  those 
cars  loose  to  bump  against  two  stauding  cars, 

*  •  •  with  the  knowledge  that  the  two  stand- 
ing cars  would  not  stop  them,  and  that  the 
Btanding  cars  would  he  bumped,  and  might  run 
about  as  far  as  20  car  lengths,  *  *  *  without 
any  control  at  all.  •  •  •  I  knew  that  this 
engine  Skotzy  was  fireman  of  was  standing  on 
the  next  track.  •  •  •  I  }aiev  that  when  I  cut 
the  cars  off.  •  •  •  It  was  daylight  there; 
I  could  Bee  those  cars.  I  was  about  7  car- 
lengths  away  from  Skotzy's  engine.  A  car 
length  is  about  3G  feet  *  *  *  I  was  about 
2^  feet  away.  *  *  *  I  could  see  everything 
perfectly  plain.  And  I  did  look  down  to  see." 

Tbe  witness  further  testlfled  that  the  two 
trades  were  straight  and  close  together,  but 
stated  that  from  where  be  stood  he  could  not 
see  down  between  tbe  tracks  to  the  engine. 
There  was  eii'ldence  tending  to  show  that  no 
signal  or  warning  was  given  at  the  approach 
of  these  cars,  and  we  are  of  the  opinion  that 
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there  was  raffident  testimony  from  which  the 
Jnry  could  Infer  that  the  witness  Fuller  could 
or  did  see  plaintiff,  or  that  at  least  he  was 
loc^g  ahead  down  the  track  and  could  have 
seen,  and  did  see,  the  auger  protruding  from 
the  engine  and  entirely  across  thie  space  be- 
tween the  engine  and  In  front  at  the  stand- 
ing cars.  So.  Ry.  Co.  t.  Shelton,  136  Ala. 
191,  84  South.  191 

Much  ot  the  argument  of  appellant's  coun- 
sel seemed  to  rest  upon  the  theory  that  the 
defmdant  owed  iflalntiCC  no  duty  to  keep  a 
lockout  or  to  give  any  signal  of  ai^oadi. 
The  evidence  for  the  plaintiff  tends  to  show 
that  in  switching  the  cars  the  crew,  to  quote 
the  witness,  "Is  sni^xjBed  to  lodE  out  and  see 
if  anybody  Is  (m  the  track,"  and  "It  was  a 
rule  not  to  move  cars  without  a  slgoaL"  In 
L.  &  N.  R.  B.  Ca  T.  Thornton.  117  Ala.  274, 
23  South.  778,  tile  foUowli^  charges  were 
held  properly  refused: 

"(9  I  diarge  you  that  the  brakeman  on  the 
car  that  ran  over  plaintiff  was  only  required  to 
keep  such  a  lookout  as  a  reasonably  prudent 
man  would  have  kept  In  performing  the  duties  of 
a  brakeman.  and  he  was  not  required  to  keep  a 
special  lookout  for  persons  lying  on  the  track. 
(10)  X  charge  you  that  it  was  not  the  duty  of 
the  brakeman  on  the  car  that  ran  over  plaintifF 
to  keep  a  lookout  for  human  beings  on  the  track 
in  front  of  his  car." 

The  facts  in  the  Thornton  Case  bear  some 
analogy  to  those  here  under  c<»islderatlon. 
Speaking  to  the  ruling  of  the  court  in  refus- 
ing <diarges  8  and  10,  above  Quoted,  tiie  court 

said: 

"This  brakeman  was.  for  the  time,  so  to  speak, 
the  engineer  of  the  descending  car.  He,  and 
no  other  person  bad  control  over  it,  and  that 
was  his  duty.  It  has  been  held  that  engineers, 
or  persons  in  control  of  an  engine  or  car.  'should 
always  be  on  the  lookout  for  obstructioiia  (wheth- 
er of  persons  or  things),  and,  when  discovered, 
no  matt«:  when  or  where,  should  use  all  the 
means  within  their  power  to  escape  the  impend- 
ing danger,  or  to  avert  the  threatened  injury; 
and  less  care  than  this  is  not  due  diligence.'  S. 
&  N.  Ala.  R.  R.  Oo.  v.  Williams,  65  Ala.  78. 
The  rule  of  the  company  required  each  employ^ 
*  *  *  to  look  oat  after,  and  be  responsible  for, 
his  own  safety,  ns  well  as  to  exercise  the  utmost 
caution  to  avoid  injury  to  his  fellow  servants, 
especially  in  the  switching  of  cars,  and  in  all 
movements  of  trains.'  The  injury  to  plaintiff 
occurred  In  the  nighttime,  In  the  switching  yard 
of  defendant  in  the  city  of  Birmingham,  which 
was  interlaced  with  switch  tracks.  If  true,  as 
the  charges  postulate,  that  the  brakeman  was 
under  no  duty  to  keep  a  special  lookout  for  per- 
sons on  the  track,  yet,  if  a  proper  lookout  for 
obstructions  of  any  kind,  which  he  was  bound  to 
keep,  would  have  revealed  a  person  on  it,  in  a 
perilous  condltioD,  the  duty  would  have  arisen  to 
save  him  if  practicable.  The  chargee  were  cal- 
culated to  confuse  and  mislead  the  jury.  The 
question  of  negligence  or  not,  as  averred  in  the 
complaint,  was,  under  all  the  surrounding  cir- 
cumstances, one  proper  for  the  determination  of 
the  jury,  under  proper  instructions." 

We  are  of  the  oplnlcm  that  the  question  of 
negligence  was  one  for  the  jury.   Handle  t. 

B.  R.  &  P.  Oo.,  158  Ala.  532,  48  South.  114. 
An  examination  of  the  case  of  Johnson  t.  N., 

C.  ft  St.  I*  Ry.,  177  Ala.  284,  B8  South.  447, 


cited  by  counsel  for  appellant,  discloses  that 
there  was  no  ruling  by  a  majority  at  the 
court  In  that  case  that  no  negligence  was 
shown. 

Charge  6,  requested  by  defendant,  was 
properly  refused.  If  not  bad  for  other  rea- 
sons, Its  refusal  could  be  properly  based  up- 
on the  fact  that  It  falls  to  take  Into  consider- 
ation any  duty  on  the  part  of  the  servants 
of  the  defendant  to  look  out  for  obstructloDs 
on  the  track  (L.  ft  N.  R.  R.  Co.  v.  Thornton, 
supra),  or  to  give  warning  after  the  discov- 
ery of  plalntUTs  perilous  altuati(HL 

[4]  Chat^e  9  was  also  pn^erly  refused.  It 
Is  misleading,  in  that  tt  makes  no  reference 
to  the  fact  that  tlia  ne^igotoe  ot  the  plalntifl 
must  be  such  as  proximately  to  oontrlbate  to 
his  Injury.  It  se^na  to  be  farther  Incom- 
plete In  failing  to  Instruct  the  Jury  as  to  the 
result  of  the  finding  in  this  particular  case. 
We  are  furth^  of  the  oi^nlon  that  taie  om- 
tributory  negligence  of  plaintiff  was,  under 
the  evidence  in  this  case,  a  qnestUm  for  the 
jury.  Tbere  was  evidence  taiding  to  show 
tliat  In  straightening  the  auger^wUch  was  a 
part  of  his  duty— while  the  cans  were  stand- 
ing dUKonnected  on  the  cq^ioslte  trade,  there 
was  nothing  to  indicate  that  ttiey  would  be 
strw^  mr  moved  during  "tiie  minute  or  two" 
that  be  was  so  engaged.  As  to  yAx^ter  tin 
conduct  of  the  lilaintlff  In  so  phidng  h*™""*^^ 
In  a  dai^rous  position  was  sodi  as  to  make 
him  guilty  of  such  negUgmoe  as  ^vnlmately 
contributed  to  his  injury  was  a  qneeticm  prop- 
erly submitted  for  the  det«mlnation  of  the 
jury. 

We  have  dealt  with  eadi  ot  the  qneafclons 
presented  by  counsel  toe  appellant,  althonsA 
we  have  not  commented  upon  the  several  an- 
thwltleB  of  otbax  Jurladlcdons  dted  by  ooun- 
In  their  brlet  u  we  de^  the  case  ruled 
by  tlie  dedsloiiB  of  our  own  court  herein  not- 
ed, and  Iv  those  dted  from  the  Suinreme 
Court  ot  the  United  States. 

Finding  no  revendble  «ror  In  the  record, 
the  judgment  of  ttie  court  below  will  be  af- 
firmed. 

Affirmed. 

ANDERSON,  C.  J.,  and  UcOLELLAN  and 
SAYSBt  JJ.,  concur. 


LOUISVH/LE  4  N.  R.  CO.  v.  LTNNE. 
(8  Div.  856.) 
(Supreme  CTourt  of  Alabama.    Feb.  3,  1916. 
On  Rehearing,  March  30.  19ia) 

1.  Cabbiebs  <S=>1T7(4)  —  CoNNECTina  (3ab- 
BiEBS— Loss  TO  Goods—Last  OABBIEB^ 
Carmadc  Amendment  June  29,  1006,  34 
Stat.  693,  c  3S91.  S  7,  para.  11,  12  (U.  S. 
Comp.  St  1913.  S  85Q2),  does  not  abrogate  or 
impair  the  separate  liability  of  terminal  or  ie- 
livering  carriers  for  losses  occurring  on  their 
own  lines,  as  fixed  by  state  statutes  or  ded- 
sions. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  f|  791-803;  Dec.  Dig.  «=am(4).] 
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2.  Cabribhs  «=»185(1)  —  CoMNEcnifO  Cab- 

RiEBS— Action— Btjhden  of  PBOor. 

In  an  action  against  the  tenninal  carrier 
for  low  of  goods,  the  burden  ia  on  idafntiS  to 
bIiow  that  his  goods  were  lost  or  diverted  while 
in  defendant's  cxutodj. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dis.  U  835-844 ;  Dee.  Dig.  «»186{1).] 
3l  GABBiEBa  «s:>185a)  —  CoNnwniNO  Oas- 

&IEB8  —  Rbckift  of  O00D8 — Losft— Bubdbh 

or  Pboof. 

Br  showing  defendant  railroad's  delivery 
to  plaintiff  of  a  part  <^  the  original  shipment,  a 
presnmption  arisea  of  its  receipt  by  defendant  in 
the  same  condition  as  when  delivered  to  the  ini- 
tial carrier,  which  imposes  apon  deftadant  the 
borden  of  showing  that  miaring  goods  were  not 
lost  while  in  its  custody. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  SS  835-S44;  Dea  Dig.  «=»18i>(l).] 

4.  EriDKncB  ^»317(2>— Heabut. 

In  a  soit  for  loss  of  goods,  the  declaration 
of  a  depot  agent  that  the  goods  were  short  and 
would  arrive  is  but  hearsay,  and  not  a  verbal 
act  within  the  scope  of  duty  then  being  per^ 
formed. 

[Ed.  Note.— For  other  cases,  see  Bvideoce, 
Cent  Dig.  H  1175, 1192;  DecTDig.  «=>317(2).] 

On  Rehearing. 

6.  Oabbiebs  «=3l85(3)  —  CoiTRFCTinQ  Oab- 
siEBs— Action  fob  Loss  of  Goods— Hvi- 

DSNCK. 

In  sidt  against  terminal  carrier  for  loss 
of  goods,  testimony  of  checking  clerk  that  at 
point  of  delivery  to  defendant  the  car  was 
foand  short  the  goods  complained  of  held  insuffi- 
cient to  overcome  a  presumption  tliat  the  mias- 
iog  goods  came  into  defendant's  possession, 
where  the  clerk  did  not  see  the  car  opened. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  ||  848^600:  Dec  Dig.  «s>186(S).] 
0,  Afpui.  and  Ebbob  ^10S0(1)— Habhlbsb 

BBBOB— BVIDBNCB— PBBJUDIOIAL  EFFECT. 

In  a  suit  for  loss  of  goods  by  carrier,  the 
admisrion  In  evidence  of  the  declaratioQ  of  a 
depot  agent  that  the  goods  were  short  and 
would  arrive  hetd  not  reversiUe  error. 
[Ed.  Note^For  other  cases,  see  Appeal  and 
Cent  Dl^^^  1068,  1069.  431574157; 

Appeal  from  Circuit  Court,  Morgan  Coun- 
ty; D.  W.  Speake,  Jndse. 

Action  by  W.  B.  Lynne  against  the  Lonls- 
nne  &  Nashville  Railroad  Company.  From 
a  Jndgmott  for  platntiff,  defendant  appeals, 
^hansferred  from  the  Court  of  Appeals  un- 
der Be^on  6,  Acta  of  1911,  p.  449.  Affirmed. 

The  plaintiff  shipped  20  cases  of  dry  goods 
from  New  York  City  to  himself  as  consignee 
at  Hartselle,  Ala.  The  initial  carrier  was  a 
steamship  line  which  delivered  the  goods  to 
the  Sonthera  Railway  Company  at  Charles- 
ton, S.  C  and  It  In  tarn  delivered  the  ship- 
ment to  defendant  in  a  sealed  car  at  Mont- 
gomery. From  this  point  the  car,  with  Its  seal 
onbroken  was  carried  to  Birmingham  by  the 
defmdant,  where  the  seal  was  broken,  parts 
of  the  contents  removed,  other  goods  loaded 
to  complete  the  carload,  the  car  resealed,  and 
thence  carried  by  defendant  to  Bartselle.  At 
this  point  the  shipment  was  delivered  to 
plaintiff  as  consignee.  One  Reader,  <die<^- 
inc  agent  of  defendant  at  Birmingham,  tes- 
tified that  when  the  car  was  i^iened  at  Bir- 


mingham he  chedced  <net  this  shlpmoit,  and 
found  it  short  one  case  of  dry  goods,  and 
found  another  case  recoopered.  This  shortage 
and  condition  was  noted  by  him  on  the  waybill 
issued  by  him  for  defendant  when  the  ship- 
ment was  checked  and  sent  on  Its  way  to  Hart- 
selle. Nineteen  cases,  including  the  recoopered 
case,  were  delivered  to  plaintiff,  and  be  found 
the  recoopered  case  short  a  large  part  of  its 
original  contents.  Plaintiff  introduced  in  evi- 
dence the  steamship's  bill  of  lading  showing 
receipt  and  shipment  of  20  cases  of  his  goods. 
The  defendant  introduced  In  evidence  the 
waybill  issued  by  the  Southern  Railway, 
showing  recdpt  and  transhipment  over  Its 
lines  of  these  same  20  cases  from  Charles- 
ton to  Birmingham.  Defendant  also  Intro- 
duced its  ovm  waybill  from  Blimlngham  to 
Uartselle*  Indorsed  with  the  notation  of 
shortage  and  condition  as  above  stated,  which 
was  verlfled  by  the  testimony  of  the  check- 
ing agmt  The  defendant  objected  to  the 
Introduction  In  evidence  of  the  steamsMp 
bill  of  lading  on  the  ground  tliat  It  was  not 
signed  by  the  carrl^,  and  wag  not  shown  to 
be  genuine,  and  the  objection  was  overruled. 
Defendant  also  objected  to  the  testimony  of 
plaintiff  that  he  told  defendant's  agent  at 
HartseUe  that  *T,  would  have  to  bring  suit 
for  the  goods,  and  he  requested  me  to  wait  a 
few  days,  maybe  he  would  And  it,  and  to  give 
them  a  little  more  tlm^' ;  and  "be  mention- 
ed about  the  goods  being  short,  that  they 
would  come  the  next  day  or  twa"  These 
objections  were  overruled.  The  trial  judge 
refused  to  give  tiie  general  afBrmatlve  charge 
for  defendant,  and  also  a  written  request 
to  diarge  the  jury  that  plaintiff  could  not 
recover  of  this  defendant  for  the  lost  case. 
The  following  charges  were  also  refused  to 
defendant: 

(1)  The  initial  carrier  is  liable  for  the  loss 
of  goods  when  lost  upon  any  road  between  the 
print  of  shipment  and  delivery,  but  connecting 
carriers  are  only  liable  for  loss  proved  to  have 
occurred  wUle  the  goods  were  In  possession  of 
such  connecting  earner. 

(2)  If  you  believe  from  the  evidence  that  the 
shipment  sued  on  was  an  interstate  sliipment, 
and  that  the  Clyde  Steamship  Companv  was  the 
initial  carrier  or  said  sliipment,  and  this  defend- 
ant a  connecting  or  delivering  carrier  of  such 
shipment,  and  if  you  farther  believe  a  portion 
of  said  shipment  was  lost,  I  charge  you  the 
Clyde  Steamship  Company  would  be  liable 
therefor,  and  not  this  defendant 

Eyster  &  Eyster,  of  New  Decatur,  for  ap- 
pellant Wert  *  lo'nn^  of  Decatur,  for  ap- 
pellee. 

SOMERYILLB,  J.  [1]  The  act  of  Con- 
gress known  as  the  Carmack  Ameudment 
of  the  act  of  June  29.  1906  (Fed.  St  Ann. 
Supp.  1900,  pp.  273,  274),  although  it  pre- 
scribes and  eztrads  the  liability  of  initial 
carriers  of  Interstate  shipments,  does  not 
abrogate  nor  in  any  way  impair  the  tiepa- 
rate  liability  of  terminal  or  delivering  car- 
riers for  losses  occurring  on  th^  own 
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lines,  as  fixed  by  tbe  statutes  or  Ueulsloua 
of  tbe  seTeral  states.  That  act  makes  the 
initial  carrier  rcspcnidble  tor  the  safe  de- 
livery of  Btalpments  over  connectbig  lines, 
no  mattor  where  the  loss  may  occur,  but  it 
dertalnly  does  not  exempt  connecting  lines 
from  direct  responsibility  to  the  owner  for 
th^r  own  failure  to  safely  carry  and  dellr- 
er  goods  received  by  th^  tor  that  pur^ 
pose. 

[2]  This  being  the  liability  of  defendant  in 
this  case,  the  burden  was  on  ptelntiff  to  show 
that  bis  goods  were  lost  or  diverted  while  in 
ISie  custody  of  defendant 

[3]  By  showing  defendant's  delivery  to 
him  of  a  part  of  the  original  shipment,  o 
presumption  arose  of  its  rec^pt  by  def^d- 
ant  in  tbe  same  c(mditl<»i  as  when  deliver* 
ed  to  the  initial  or  a  preceding  carrier, 
which  imposed  upon  defendant  the  burden 
of  showing  tb&t  missing  goods  were  not 
lost  while  in  Its  custody.  Sontb.  Exp.  Co. 
V.  Saks,  160  Ala.  621.  49  South.  392. 

With  respect  to  tiie  massing  case,  we  are 
of  the  oplnltHi,  on  the  undisputed  evidence, 
that  defendant  fully  discharged  this  bur- 
den, and  that  the  jury  should  have  been 
instructed,  as  requested,  that  plaintiff 
could  not  have  of  defendant  any  recovery 
therefor.  This  omclusion  cannot,  however, 
be  affirmed  as  to  tbe  ctntents  of  tbe  re- 
coopered  box,  and  the  time  and  place  of 
their  loss  was  a  question  for  the  Jury  under 
tlie  evidence.  The  Charge  which  affirmed 
the  liability  ot  the  initial  carrier  and  the 
exenvticm  (tf  defendant,  regardless  of 
where  the  goods  were  lost,  was  properly 
refused. 

The  other  spe<dal  charge  (1)  correctly 
stated  the  law  as  to  the  liability  of  con- 
necting carriers,  but,  as  It  was  fally  cover- 
ed by  other  glren  charges,  its  refusal  was 
not  error. 

[4]  The  declaration  of  tbe  Hartselle  de- 
pot agent  that  tbe  goods  were  short  and 
that  they  would  come  in  the  next  day  or 
two  was  but  hearsay,  and  was  not  admis- 
sible as  a  verbal  act  within  the  scope  of  a 
duty  then  being  performed.  It  should  have 
Ijeen  excluded,  though  its  erroneous  admis- 
sion might  not  alone  be  a  reversible  error 
in  this  case. 

Let  the  judgmoit  be  reversed,  and  the 
cause  remanded. 

Beversed  and  remanded. 

ANDERSON,  C.  J.,  and  6ABDNEB  and 
THOMAS.  JJ.,  concur. 

On  Bebearlng. 

SOMERVILI^,  3.  [5]  On  the  original 
hearing  we  held  that  defendant  had  over- 
come tlie  presumption  that  the  missing  case 
of  goods  came  into  its  possession  as  car- 
rier ;  this  because  defendant's  checking 
clerk  at  Birmingham  testified  to  that  effect . 


TJiion  a  carefnl  omsideratlon  of  his  ottlrt 
testimony,  however,  it  ai^wars  that  he  did 
not  Icnow  the  t&ct  stated,  since  he  did  not 
see  the  seal  derk  break  the  car  seal,  and  did 
not  know  how  long  it  had  been  broken  before 
he  dieted  tbe  cwtents  of  the  car  and  discov- 
ered that  a  case  was  missing:  thua  leav- 
iiMt  an  Interim  during  which  so  far  aa  ap- 
pears, the  case  may  very  veil  have  btv'n 
abstracted  tnm  the  car  while  In  defend* 
ant's  custody  at  Birmingham.  Sudi  an  in- 
ference  we  now  think  it  ttos  within  the 
province  of  the  Jury  to  draw,  and  we  are 
Impelled  therefore  to  hold  that  the  afflnna- 
tilve  darge  for  defendant  as  to  liability 
for  this  case,  was  properly  refused. 

[6]  While  we  stlU  hold  that  the  admis- 
sion of  the  declaration  of  the  depot  ageut 
at  Hartselle  was  technically  erroneous,  yet 
we  are  convinced  that  its  admission  could 
not  and  did  not  Influence  tbe  Jury  in  ar- 
riving at  their  verdict,  and  we  will  not  re> 
verge  the  judgment  for  that  iudgniflcant 
error. 

It  results  that  the  ai^ltcation  must  be 
granted,  and  the  Judgment  of  reversal  set 
aside,  and  the  Judgment  appealed  from 
will  be  now  affirmed. 

Affirmed. 


SEALS  PUlNO  ft  OBOAN  00.  T.  BELIi  et  iL 

(S  Div.  170.) 

(Supreme  Court  of  Alabama.    Feb.  15.  1916. 
Blearing  Denied  March  80, 1916.) 

1.  LAnnLOBO  AWD  Tenant  ^»229(2)— Rent- 
Lien— Attachiiknt—"Fbaodui.bnti:.t  Dis- 
pose or." 

Under  Code  1007,  S  4748.  autborlElng  at- 
tachment of  tenant's  goods  for  reot  not  diM 
where  he  has  or  ia  about  to  fraudulently  dispose 
of  tbem,  actual,  not  eonatractive,  fraud  war- 
rants attachment 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  1 900;  Dee.  Dig.  ^229(2).] 

2.  Landlobo  and  Tenant  ^»229(2)— Rent- 
Lien— Attach  iraKT—EvinBNCE. 

Evidence  of  an  attempt,  without  landlord's 
knowledge,  to  remove  tenant's  goods  to  another 
city,  there  to  be  mingled  with  other  goods  mi 
which  landlord  had  no  lien,  tbe  tenaot  bein; 
solvent,  held  not  to  show  a  fraudulent  disposi- 
tion of  the  goods  within  Code  1907,  }  4748,  au- 
thorizing attachment. 

[Ed.  Note.— For  other  cases,  B«e  Landlord  and 
Tenant  CenL  Dig.  8  950;  Dec  Dig.  «=»229(2).1 

3.  LANnx«Bn  ano  Tenant  «=9229(2)— Rbnt— 

ATTAOHMBNT— BVXOENOI. 

Removal  of  tenant's  goods  under  such  or* 
cumstances  of  secreting  or  hiding  aa  would  show 
intent  to  deprive  tbe  landlord  of  his  lien  u 
fraudnlent  intent  within  Code  1907,  }  4748,  au- 
thorizing attachment 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  |  950;  Dec  Dig.  «s»229(2).] 

Gardner,  J.,  dlnenting. 

Appeal  from  Circuit  Court,  MmtgODwrr 
County;  W.  W.  Pearson,  Judge. 
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Action  by  N.  J.  Bell  and  others  against  the 
Seals  Piano  &  Organ  Company.  From  a 
Judgment  for  plalntlflFs,  defraidant  appeals. 
Affirmed  In  part,  and  In  part  reversed  and 
rendered. 

TlUey  &  Elmore  and  W.  A.  Gunter,  all  of 
Montgomery,  for  appellant.  Bushton,  Wil- 
liams &  Crenshaw,  of  Montgomery,  for  ap- 
pellees. 

M ATFXELD,  J.  On  rtiuarlng  the  majw* 
Ity  of  the  court  hare  reached  the  eondnsUm 
tbat  we  were  wrong  In  holding  that  the  trial 
conrt  committed  no  error  tn  Its  findings  on 
tbe  plea  In  abatemmt  of  the  writ  of  attach- 
ment. Hie  plea  merely  dented  the  existence 
of  the  ground  ot  attachment  alleged  tn  the  af- 
fidavit laaoe  tras  joined,  and  trial  was  had 
by  the  court  without  a  jury,  the  court  find- 
ing the  issue  in  fftvor  of' the  plaintiff  and 
overruling  the  plea.  In  this  ruling  we  now 
tudd  the  trtal  ooort  erred;  the  should 
bave  been  held  good  and  the  writ  of  attach- 
ment quashed;  and  such  judgmoit  will  be 
bere  entered  as  the  trial  court  should  have 
entered. 

[1]  We  are  led  to  this  conclusion  for  die 
following  reasons:  Tbe  sole  ground  alleged 
In  tbe  affidavit  wbldi  authorised  tbe  lasaance 
ot  the  attadunent  was  the  first  ground  men- 
tltmed  in  section  4748  of  the  Code,  as  fen*  mm 
not  due,  which  reads  as  follows: 

*'When  the  defeadaot  has  toudulently  dispos- 
ed of  his  goods  or  is  about  frauduloitly  to  dis- 
poae  <A  his  goods." 

Hie  plea  put  In  Issue  the  facts  alleged. 
This  ground  of  attachmMit  Is  similar  to,  and 
in  legal  effect  the  same  as,  grounds  6  and  7 
under  section  2925  of  the  Code,  relating  to 
attachments  by  general  creditors.  The  Ian- 
guage  of  this  last  statute  has  been  construed 
by  this  court  to  mean  actual  fraud,  as  dis- 
tinguished from  constructive  fraud. 

It  was  ruled  by  this  court  in  the  case  of 
Durr  V.  Jackson,  59  Ala.  207,  that  fraudulent- 
ly withholding  property,  as  used  In  the  at- 
tachment statute,  must  involve  "actual  fraud 
and  evil  Intent  to  defraud  creditors."  Our 
statutes  have  been  frequently  readopted  with 
this  constructlcKi  placed  on  them ;  and  we  see 
no  reason  why  similar  language  In  a  statute 
giving  the  landlord  a  lien  and  providing  for 
Its  enforcement  by  attachment  should  receive 
a  different  construction  so  far  as  the  statu- 
tory grounds  for  Issuing  are  concerned.  This 
seems  to  be  also  the  construction  placed  on 
similarly  worded  statutes  by  ElngUsh  and 
American  authorities.  Tbe  rule  is  thus  stat- 
ed In  Ruling  Case  Law,  toL  2,  S  27.  p.  821: 

"A  decided  preponderance  of  antborlty  enip- 
pcffts  tbe  rule  tbat  a  mere  coDStructive  fraud — 
that  is,  an  act  involving  no  positiTe  wrong,  the 
invalidity  of  which  arises  entirely  from  the 
provi^ona  of  law— will  Qot  warrant  an  attach- 
ment upm  the  ground  of  fraud." 

[2]  We  find  no  evidence  in  this  record  anf- 
flclMit  to  abov  "fraud"  In  tbe  dispotition  of 


the  defendant's  goods,  In  the  sense  in  which 
the  term  is  defined  above,  by  our  court  and 
other  courts,  when  referring  to  grounds  for 
an  attacfamoit.  The  most  that  is  shown  Is  a 
removal  of  the  goods  without  tbe  knowledge 
or  ctmsent  of  the  landlord,  in  a  way  that 
might  Impair  or  destroy  the  lien  given,  by  the 
statute.  This  alone,  we  now  bold,  Is  not  suf- 
ficient to  show  "actual  fraud"  or  "intent  to 
d^raud"  the  creditor,  and  to  authorise  the 
issuance  of  the  attachment  It  Is  shown  that 
the  debtfflr  or  tenant  Is  perfectly'  solvent; 
and  no  act  la  shown,  other  than  the  removal 
of  the  goods  from  Montgnnery,  Ala.,  to  Bir- 
mingham, Ala.,  and  there  mingling  tbe  same 
with  others  iqion  which  this  landlord  has  no 
llOL  The  mere  removal  of  the  goods  from 
the  rented  storehouse  or  premises,  without 
more^  1b  not  a  ground  for  attachment  as  for 
T&A  not  due,  and  Is  not  the  equivalent  of  a 
fraudulent  disposition  of  the  goods,  for  the 
reason  that  section  4739  of  the  Oode,  relating 
to  landlords  of  agricultural  lands,  makes  a  re- 
moval of  the  goods  from  the  rented  premises 
a  ground  for  attachment,  while  the  section 
under  c<mslderatlon,  relating  to  landl(»ilB  of 
storehouses,  dwellings,  etc.,  contains  no  such 
provision.  Theae  statutes  should  be  con- 
strued in  pari  materia,  and  this  difference  in 
the  two  statutes  is  perfectly  apparent  from 
a  reading  of  the  two  together.  To  construe 
section  4748  as  authorizing  the  issuance  of 
the  attachment  for  a  mere  removal  of  the 
goods  from  the  rented  premises  is  to  read  into 
It  provisions  which  tbe  I^egislature  omitted 
from  it,  and  which  they  inserted  in' section 
4739. 

[3]  Of  course,  it  tbe  removal  of  the  goods 
from  the  premisee  should  be  under  such  con- 
ditions and  attended  with  such  circumstanc- 
es, as  secreting,  hiding,  etc.,  as  would  show 
Intent  to  deprive  the  creditor  of  his  debt  and 
Uen,  then  this  would  authorize  the  Inference 
of  actual  intent  to  defraud  tbe  creditor,  and 
might  therefore  warrant  the  issuance  of  the 
attachment.  But  no  such  facts  are  shown 
by  this  record,  and  therefore  we  are  not  war- 
ranted in  Inferring  such  fraud  as  is  meanc 
by  the  statute. 

It  therefore  follows  tbat  the  finding  by  the 
court  to  the  effect  that  ground  for  attach- 
ment existed  and  that  tbe  writ  properly  is- 
sued was  error;  and  a  judgment  will  be  here 
entered  quashing  tbe  writ  of  attachment,  be- 
cause wrongfully  issued. 

Hie  judgment  against  tbe  defendant  for 
the  rent  due  as  claimed  in  the  complaint, 
however,  is  not  reversed  or  disturbed,  but 
la  beld  to  be  pr(H>er  and  valid.  In  fact,  tliere 
la  no  aBstgnment  of  errtnr  as  to  the  main 
judgment,  and  no  iDslstence  tbat  It  was  er- 
roneons  or  improper ;  and  it  la  therefore  af- 
firmed. Tbla  judgment  would  have  beoi 
primer  and  without  error,  if  the  trial  court 
had  found  In  favor  of  the  defendant  tm  tbe 
plea  in  abatement,  u  we  heUA  it  should 
have  dona 
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Let  the  judgment  of  this  conrt  be  entered 
In  accordance  with  thin  opinion. 

Affirmed  In  part,  and  In  part  reversed  and 
rendered. 

ANDERSON,  0.  J.,  and  McCfLELLAN, 
SATRB^  SOMEBVILLB,  and  THOMAS.  JJ., 
CMicnr,  GABONEBEt,  J.,  dlssenta. 

OARDNB^  J.  I  cannot  concur  in  the 
opinion  of  the  majority,  and  will  here  state 
briefly  my  views. 

Appellant,  a  corporation  under  the  laws  of 
Alabama,  doing  a  large  business  In  tills  state 
and  elsewhere  in  the  purchase  and  sale  of 
pianos  and  organs,  and  with  Its  principal 
place  of  business  In  Birmingham,  Ala.,  rent- 
ed for  a  term  of  three  years  storerooms  in 
what  is  known  as  the  Bell  Building,  located 
In  Montgomery ;  the  same  being  property  of 
the  appellees.  Appellant  kept  in  said  stores 
a  stock  of  goods  consisting  of  pianos  and  or- 
gans and  continued  to  do  business  there  un- 
til August  7,  1913,  when  the  lease  contract 
had  yet  14  months  to  run-  Appellant  con- 
cluded to  cease  business  in  Montgomery  and 
to  move  Its  stock  of  goods  to  Birmingham, 
there  to  be  mingled  *lth  Its  stock  In  its  rent- 
ed store  in  that  dty,  which  stock  consisted 
of  pianos  and  organs  of  the  same  character 
and  manufiicture.  Effort  was  made  to  get 
at^Iees  to  discount  the  notes  for  the  rent 
yet  to  accrue,  but  the  parties  could  not  agree. 
Without  notifying  ai^llees  of  Its  Intention, 
apiwllant  then  commenced  moving  Its  stock; 
and  a  large  portion  thereof  had  been  loaded 
on  cars  at  the  depot,  and  the  remainder  was 
being  prepared  for  shipment,  when  the  at- 
tachment in  this  cause  was  levied.  There 
had  been  sued  out.  Just  prior  to  the  attach- 
ment in  this  cause,  an  attachment  for  past- 
due  rent  amounting  to  9300,  but  this  was 
paid,  and  this  past-doe  rent  therefore  was  not 
treated  by  counsel  as  material  to  this  cause. 
At  the  time  the  attachment  here  involved  was 
sued  out  there  was  no  rent  past  due.  The 
afiidavit  made  In  support  of  the  attadiment 
stated  as  a  ground  therefor  that  It  was  for 
rent  past  due.  but  before  the  trial  was  had 
this  affidavit  was  amended  so  as  to  state  as 
cause  for  the  attachmoit  that  the  def«idant 
was  about  to  fraudulently  dispose  of  Um 
goods. 

Upcm  the  trial  of  the  cause  issue  was  tak- 
en by  defendant  upon  the  truthfulness  of  the 
affidavit  as  amended,  which  issue  came  on  to 
be  beard  by  the  court  without  a  jury.  The 
court,  upon  bearing  the  testimony,  reached 
the  coDcloslon  that  on  the  evidence  adduced 
the  defendant  was,  within  the  meaning  of 
the  statute,  about  to  fraudulently  di^)ose  of 
its  goods  as  against  the  rights  of  Its  land- 
lord, and  thereupon  overruled  the  plea  in 
abatement  HUs  Is  the  question  of  prime 
Importance  for  determination.  The  evidence 
shows  that  the  def^dant  was  entirely  sol- 
vent; and  there  Is  no  testimony  In  r^erence 
to  any  disposition,  m  intent  to  dispose  ot 


defendant's  goods,  otherwise  than  in  doe 
course  of  sales,  except  that  in  reference  to 
its  Intention  to  remove  the  said  goods  from 
defendant's  store  in  Montgomery  to  its  rent- 
ed store  In  Birmingham  without  the  knowl- 
edge and  consent  of  plaintiffs,  and  where 
these  goods  would  be  mixed  and  mingled 
with  other  goods  ot  like  character  for  sale  in 
said  store. 

It  is  Insisted  by  counsel  for  appellant,  and 
agreed  to  by  the  maj(»ity,  that  to  authorize 
an  attachment  for  r^t  not  yet  due  upon  the 
ground  that  the  tenant  is  about  to  fraudu- 
lenUy  dispose  of  his  goods  (Oode  1907,  f 
4748)  there  must  exist,  and  the  proof  must 
tend  to  show,  actual  fraudulrat  Intent  on  the 
part  of  the  tenant  to  "cheat"  the  landlord.  It 
Is  further  Insisted  that  the  word  "dispose," 
used  In  the  Code  section  referred  to,  means 
assign,  sell,  or  transfer,  and  that  so  long  as 
the  tenant  retains  the  title  and  custody  of 
his  property  there  can  be  no  disposition  there- 
of In  the  sense  of  the  statute.  In  the  case 
of  Builders'  Supply  Ca  v.  Lucas,  119  Ala. 
202,  24  South.  416,  this  court  had  under  con- 
sideration a  statute  whidi  provided: 

"lliat  every  person  who  sells,  removes  or  oth- 
erwise dlBDoseB  of  property  subject  to  execution, 
with  the  intent  to  hinder,  delay  or  defraud  his 
creditors,"  should  be  pmushed. 

It  was  there  said: 

"The  word  'seUs,'  as  nsed  in  the  statute.  Im- 
plies a  divestiture  of  title  by  the  debtor,  and 
the  words  'disposes  of,'  if  they  do  not  mean  the 
same  thing.  Imply  some  act  of  the  dditor  operat- 
ing on  toe  property  itself  to  place  it  beyond 
the  reach  of  creditois,  sudi  as  ronoval  or  secret- 
ing of  the  property." 

I  need  not  dw<ell  further  on  Qiis  insistence. 
It  Is  dear  to  my  mind  that  13ie  word  "dis- 
pose," as  uaed  in  tlw  said  statute,  Ahotild  not 
be  construed  as  bdng  nuflned  to  a  transfer 
of  the  title,  but  as  "imirfylng  some  act  of  the 
debtor,  operating  on  the  property  Itself, 
*  *  *  such  as  r^oval  or  secrettm  of  the 
property."  I  revert,  therefore,  to  a  owurid- 
eratlon  ot  the  Inslstenoe  ttiat  there  most  ap- 
pear, wltbln  the  meaning  of  said  snbdlvlalai, 
an  actual  fraudulent  Intmt  on  the  part  ot 
the  tenant  to  Justify  the  attadunoit.  Ibe 
lien  glvoi  by  this  statute  atUuAss  from  the 
commencement  of  the  tcauuu^r  for  the  securi- 
ty of  the  nut  wbten.  It  matuns,  and  it — 
"attaches  fw  the  whole  rmL  for  the  ratire 
term,  upon  all  the  property  belonging  to  the 
tenant  which  'enjoyed  the  protection  of  the 
premises  for  which  the  rent  is  claimed^'  so 
long  as  the  property  can  be  found  and  identified, 
provided  it  has  not  come  into  the  hands  of  a 
bona  fide  purchaser  for  value  without  notice  of 
the  lien."  Nicrosi  v.  Roswald,  113  Ala.  592, 
21  South.  338:  Andrews  Mfg.  Co.  v.  Porter, 
112  Ala.  381,  20  South.  475. 

And  from  Weil  v.  McWhorter,  94  Ala.  64S, 
10  South.  132,  we  quote : 

"It  is  a  recbgniied  doctrine  *  *  •  that, 
when  a  house  is  rented  for  mercantile  purposes, 
it  is  the  implied  understanding  of  the  parties 
that  goods  kept  therein  for  sale  may  be  disposed 
of  in  the  usual  course  of  the  particular  busi- 
itess,  free  from  the  claim  for  rent,  and  that  the 
purchaser,  though  with  full  notice,  it  may  be, 
that  the  rent  has  aocroed,  takes  them  dischar^ 
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from  the  landlord's  Hen.  •  *  •  The  usunl 
course  of  trade  in  such  business  we  apprehend 
to  be  the  sale  of  the  commodities  constitndne 
the  stock  of  goods  to  persons  who  have  need  of 
them,  for  money  either  paid  or  to  be  paid. 
•  •  •  Sales  for  money  take  nothing  out  or  the 
business;  indeed,  they  add  to  the  cafHtal  of 
the  business  to  the  extent  of  the  profits  which 
it  is  to  be  presumed  are  made,  increase  the 
tenant^s  ability  to  pay  rent,  and  enable  him  to 
buy  other  joods  which  become  subject  to  the 
lien  and  afford  secnrity  to  the  landlord  nntil 
tl'.ey  are  in  like  manner  disposed  of.  .And  these 
considerations  afford  ad^tional  reasons  for  the 
law's  implication  that  goods  thus  stdd  are  by 
the  intendment  of  the  parties  discharged  of  the 
lien.  Not  so  withirespect  to  a  sale  in  payment 
of  and  for  the  purpose  of  paying  an  antecedent 
d«bt  This  may  be  beneficial  to  the  tenant,  but 
it  cannot  be  otherwise  than  detrimental  to  the 
business  from  the  ptant  of  view  of  the  landlord. 
The  property  taken  out  of  the  business  by  such 
transaction  Is  not  replaced  by  other  property, 
or  by  money  with  which  to  buy  other  property 
upon  whitdi  the  lieu  would  become  operatlye. 
The  tenant's  ability  to  pay  rent  Is  lessened. 
The  landlord's  securi^  is  decreased.  Such 
transactioD  can  in  no  just  sense  be  said  to  be 
necessary  In  the  prosecution  of  the  business. 
And  erery  reason  for  an  implication  for  an  in- 
tpndment  between  the  parties  that  property  so 
disposed  of  shaD  be  discharged  of  the  lien  is 
wholly  IseUng.  All  this  fs  tme,  moreover,  ns 
well  with  respect  to  a  sale  of  any  part  of  the 
stock  upMi  such  omalderation  as  to  a  sale  of 
the  whole  of  it." 

A  lien  given  the  landlord  In  a  case  of  this 
character  ia  superior  to  all  other  liens  except 
those  for  taxes.  Code  1907,  {  4747.  It  makes 
the  landlord  more  or  less  Independent  of  the 
aotveney  or  iDsolrency  of  the  tmant  In  this 
case  amwllan^  diarged  with  a  knowledge  of 
the  law,  placed  its  8to<^  of  goods  ta  the  ap- 
ptilees'  store,  and  the  lien  attached  thereto 
as  secnrity  for  the  rent  Without  the  knowl- 
edge or  consent  ot  the  landlord  appellant  was 
proceeding  to  dismantle  Its  fixtures  and  re- 
moTd  its  entire  sto(^  to  Its  rented  store  in 
Birmingham.  Such  being  the  case,  the  rec- 
ord shows  an  Intention  on  the  j/aat  of  the 
tenant  to  remove  Its  property  corered  by  the 
lien  of  the  landlord  In  such  manner  and  to 
sndi  i^ace  as  to  lose  its  Identity  and  there- 
by to  destroy  the  Uen— all  withoat  the  land- 
lord's knowledge  v  consent  I  am  of  the 
oplnlra  Oiat  anch  a  destmctlon  of  the  lien 
would  be  a  fraudulent  dlsposltioii  of  the 
goods,  as  agalnat  the  rights  of  the  landlord, 
and  within  the  meaning  of  ttie  statute,  al- 
tbough  the  tenant  may  have  had  no  actual 
Intent  to  dieat  and  d^and.  He  nevertheless 
bad  the  Intent,  or  snxdi  would  be  the  neces- 
sary consequence  of  his  ac^  to  utterly  de- 
stn^,  without  the  knowledge  or  consent  of 
the  landlord,  tba  latter's  U&x  tctr  his  rent 
Tills  would  be  a  willful  disregard  of  the 
rights  of  the  landlmd  and  a  willful  destrac- 
tltm  ot  the  lien  given  him     the  statutes 

The  reasoning  of  the  majority  would  per- 
mit the  tenant  to  remove  the  entire  stock  of 
goods  beyond  the  confines  of  tho  state,  and 
the  landlord  would  be  compelled  to  stand  Im- 
potently  by  and  see  hia  Ilea  destroyed  unless 
be  mm  able  to  show  that  Qw  toiant  acted 
wlOi  tbB  actual  intent  to  dieat  and  defraud 


him.  Such  a  OKistruction  oi  the  statute 
would  render  the  lien  of  the  landlord  of  ex- 
tremely doubtful  value,  and  In  such  a  con- 
Btmction  I  cannot  concur.  Counsel  for  ap- 
pellant. In  snn>ort  of  his  contention  that 
there  must  be  fraud  In  fad>-that  is,  that 
the  tenant  must  have  the  intent  to  cheat  and 
defraud — dtes  the  cases  ot  Guendet  v.  Lahm- 
er,  16  Kan.  527 ;  Bobinaon  v.  U^vln.  14  Kan. 
484;  Donelly  v.  Stanton,  6  Mlac.  B«p.  16S. 
27  N.  Y.  Supp.  124;  and  HcGrath  v.  Sayer, 
19  App.  Dlv.  S21,  46  N.  Y.  Supp^  118.  The 
cases  cited  from  the  Supreme  Court  ot  Kan- 
sas relate  to  suits  by  ordinary  credltora  with- 
out any  lien,  in  which  attatdiments  were  sued 
out  upon  the  ground  that  the  def^dant  had 
disposed  of  his  property  '^with  the  intent  to 
defraud,  hinder,  and  delay  his  creditors." 
The  two  cases  from  the  New  York  conrt  were 
of  like  character,  and  the  attachments  were 
sued  out  upon  the  ground  that  "the  defend- 
ant was  intending  to  dispose  of  his  property 
toT  the  purpose  of  <dieating  and  defrauding 
his  creditors."  The  cases  of  Weare  Co.  v. 
Druley,  156  DL  25,  41  N.  B.  48,  30  L.  R.  A. 
465,  was  also  of  like  <4iaraeter  as  the  above 
quoted,  as  well  as  the  cases  dted  in  the 
note  thereto,  wherein  the  author  of  the  note 
states  that  the  preponderance  of  authority 
supports  the  rule  that  constructive  fraud  will 
not  warrant  an  attachment  upon  the  ground 
of  a  disposition  of  property  "with  IntMit  to 
defraud."  The  cases  dted  In  the  note  show, 
however,  that  some  JurisdIcUons  hold  to  the 
contrary.  But  these  authorities  are  not  here 
In  point,  for  the  reason  that  they  deal  with 
attachments  by  ordinary  creditors  without  a 
lien,  and  In  most  instances  with  statutes  us- 
ing the  language  "with  intent  to  defraud." 

The  majority  opinion  places  stress  also  up- 
on section  2925  ot  the  Code,  which  relates  to> 
attachments  by  general  credltore,  but  the 
analogy  Is  wholly  lacking,  because  there  la 
no  lien  Interfered  with  or  destroyed.  A  ref- 
erence to  the  citation  In  the  majority  opinion 
of  2  Bui.  Case  Law,  821,  will  disclose  that 
the  author  there  was  likewise  considering  at- 
tachment by  a  genwal  creditor,  and  not  a 
case  where  a  spedflc  Hen  was  Involved.  I 
cannot  see  that  the  t&ct  that  t3ie  attachmoit 
law  as  to  agricultural  tenants  makes  a  re- 
moval of  the  goods  from  the  rented  premises 
a  ground  of  attachment,  while  the  section 
here  under  consideration  contains  no  swdi 
provision,  should  be  accorded  the  weight  giv- 
en it  in  the  majority  cvlnlon.  The  reasons 
applicable  to  the  one  are  not  applicable  to 
the  other.  The  very  nature  of  the  business 
of  a  tenant  ot  a  storehouse  would  prevent 
any  sutib  provision  b^g  inserted  in  the 
statute,  because  his  goods  are  placed  in  Qie 
store  to  be  disposed  ot,  to  be  removed,  and 
a  statutory  provisloa  similar  to  that  in  re- 
gard to  agricultural  tenantf  would  really 
scon  to  binder  and  prevent  the  very  purpose 
ot  the  tenancy. 

In  4  Cyc.  419^  la  dted  the  case  of  Locke  v. 
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Boles,  14  Ky.  Law  Rep.  673,  which  Is  also 
dted  in  5  Cen.  Dig.  334.  holding  as  follows: 
"Where  a  creditor  has  a  lien  on  floods,  and 
the?  are  about  to  be  sold  in  -violation  of  his 
rifcht,  be  can  have  a  specific  attachment  without 
alleging  or  proving  an  actual  fraudulent  intent 
on  the  part  of  the  debtor." 

But  the  Talne  of  this  case  as  an  authority 
is  lessened  by  the  fact  that  the  report  of  It  Is 
not  found  In  our  library. 

In  the  Instant  case  we  are  dealing  with  a 
lien  on  the  entire  stock  of  goods  for  the 
rent  for  the  entire  term,  which  could  be  lost 
only  by  a  sale  to  a  bona  fide  purchaser  with- 
out notice  of  the  Uen,  or  by  a  sale  In  due 
conrse  of  trade.  It  cannot  be  Insisted  that 
the  remoTal  ct  tlie  entire  stock  of  goods  In 
the  Instant  case  was  In  due  course  of  trade. 
That  they  were  to  be  disposed  of  after  being 
mingled  with  the  stock  of  goods  in  Birming- 
ham In  due  course  of  trade  Is  entirely  Imma- 
terial, as  It  was  the  removal  of  the  entire 
stock  from  the  store  oi  the  landlords,  with- 
out their  knowledge  or  consent,  against 
wbldi  they  have  here  protested  as  being  in 
fraud  of  their  rights,  and  not  the  contem- 
plated sale  of  the  goods  in  the  usual  course 
of  business  in  Birmingham. 

Nor  does  it  seem  that  the  solvency  of  the 
appellant  can  be  a  matter  of  material  Im- 
portance In  this  particular  case.  The  statute 
gives  a  lien  to  the  landlord  that  he  may  look 
to  the  stock  of  goods,  the  tangible  property, 
as  security  for  bis  rent,  and  does  not  con- 
template that  the  Bcdvency  of  the  tenant 
should  be  sufficient  to  authorize  the  lien's 
destruction.  Indeed,  I  understand  the  learn- 
ed counsel  for  appellant  to  concede  or  recog- 
nize iu  his  brief  that  the  question  of  solvency 
has  little  bearing  on  the  result  of  this  ap- 
I>cal,  as  on  page  25  of  his  printed  brief  he 
says: 

"The  question  is:  What  is  the  law  as  to  the 

right  of  a  tenant,  whether  be  Is  worth  nothing 
or  a  million,  to  remoye  his  stock  of  goods  from 
one  store  to  another,  without  his  landlord's  con- 
sent; there  being  no  intent  (other  than  such 
as  results  as  matter  of  law  from  such  removal) 
to  fraudulently  dispose  of  his  goods?" 

It  is  settled  in  this  state  that  as  to  exist- 
ing creditors  a  voluntary  conveyance  by  a 
debtor  is  by  presumption  of  law  fraudulent 
and  void,  though  there  Is  an  entire  absence 
of  any  fraudulent  intent,  and  though  the 
donor  is  entirely  solvent.  Bibb  v.  Freeman, 
r>y  Ala.  612;  3  Mayf.  Dig.  p.  SOI  et  seq.  Such 
a  conveyance  is  designated  as  fraudulent 
and  void  as  against  existing  creditors  be- 
cause it  is  a  fraud  upon  their  rights  in  law. 
I  am  unable  to  see  how  It  requires  any 
strained  construction  to  hold  that  the  word 
"fraudulent,"  used  In  the  statute.  Includes  a 
ditjposition  of  the  goods  fraudulent  in  law  us 
iigaiust  the  rights  of  the  landlord  such  as  is 
here  indicated  by  a  delilterate  and  intention- 
al destruction  of  the  lieu  given  by  stiitute, 
without  the  knowledge  or  couseut  of  the 
lomllord.    The  lawmaking  body  has  been 


most  careful  to  give  such  a  landlord  a  lien 
for  his  protection  superior  to  all  other  liens, 
except  those  for  taxes ;  and  it  appears  to  me 
entirely  consistent  to  construe  the  statute  as 
forbidding  an  utter  destruction  of  that  lien 
by  the  tenant,  and  thereby  leave  the  land- 
lord helpless  unless  he  can  show  an  actual 
intent  to  cheat  or  defraud.  Such  a  destruc- 
tion of  the  lien  is  a  fraud  upon  the  rights  of 
the  landlord,  and  in  law  is  therefore  a  fraud- 
ulent disposition  of  the  property. 
I  respectfully  dissent. 


WAI/THEB  V.  WALTHEH. 
(Supreme  Court  of  Louisiana.  March  20. 1916J 

fSvilalus  by  the  Court.) 

HUSBAHD  AND  WIFE  «=3272(S)— COUOmnT 
I^PBETT— PaBTITION— EVIDENOE. 

Plaintiff,  divorced  from  ber  husband,  sl- 
icing error  and  fraud  in  the  exclusion  of  a  cer> 
tain  mortgage  note  from  a  partition  of  the  com- 
munity property,  is  bound  to  make  out  ber 
case  by  a  clear  preponderance  of  the  evidence. 

WEd.  Note. — For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  8  1007;  Dec.  Dig.  «S=»2T2(5).l 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans;  Porter  Parker,  Judge. 

Action  by  Georgiana  B.  Wlllman  Walther 
against  Otto  Walther.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Reversed,  aud 
suit  dismissed. 

Woodvilie  &  Woodville,  of  New  Orleana, 
for  appellant  D.  B.  U.  Chaffe,  of  New  Or- 
leans, and  A.  D.  Preston,  of  Bedcley,  W.  Va., 
tot  appellee^ 

ToAKD,  J.  The  allegations  of  the  petition 
may  be  briefly  stated  as  follows: 

The  plaintiff  was  divorced  from  the  de- 
fendant by  Judgment  of  the  civil  district 
court  for  the  parish  of  Mew  Orleaus,  render- 
ed October  20,  1911. 

On  Octolwr  27,  1911,  a  partition  between 
the  parties  of  the  community  assets  was  bad 
before  a  notary  public.  The  partition  was 
made  on  the  basis  of  an  itemized  statement 
furnished  by  the  defendant,  showing,  or  pur- 
porting to  show,  the  entire  assets  of  the 
comiuunlty.  This  statement  was  accepted 
and  taken  as  true  by  the  plaintiff  and  her 
counsel,  and  formed  the  actual  basis  of  the 
settlement  and  partition  between  the  parties. 
The  defendant,  however,  through  design  or 
negligence,  omitted  from  said  statement  an 
item  of  $10,000  belonging  to  the  community, 
which  should  have  been  included  in  the  set- 
tlement and  partition,  and  oue-hnlf  of  which, 
or  $5,000,  should  have  been  paid  over  to  the 
plaintiff.  The  snld  omitted  item  was  repre- 
sented by  a  valid  and  subiiisting  mortgage 
executed  by  'William  A.  Cooke  in  favor  of  the 
defendant  by  notarial  act  of  date  February  5, 
1911,  to  secure  a  loan  made  by  the  defendant 
to  the  said  Cooke,  and  the  defendant  will- 
fully concealed  the  said  mortgage  note. 
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The  petition  condnded  Mth  a  prayer  for 
Judgment  against  the  defraidant  for  the  stun 
of  $5,000,  with  1^1  Interest  tba«on  from 
October  27,  1911,  until  paid,  and  costs  of 
salt,  "and  for  alt  general  and  equitable  re- 
lief meet  and  suitable  In  the  premises." 

Defendant  filed  an  exception  of  no  legal 
right  or  caoae  of  action,  which  was  heard 
and  orermled     the  court. 

For  answer,  after  pleading  the  general  is- 
ane,  the  defendant  admits  the  existence  of 
tta  Coofce  mortgage  note  at  the  time  of  the 
partition,  hot  denies  that  the  defendant  or 
the  community  liad  any  real  interest  in  said 
note,  which  was  at  that  time  held  In  pledge 
by  third  parUes  to  whom  ttie  cranmunl^  was 
Indebted  for  an  amount  ^ghtly  In  excess 
thereof.  Defendant,  further  answering,  de- 
nies that  he  practiced  any  fraud  oa  the  jdain- 
tiir  in  failing  to  disclose  the  ezlstenoe  of  said 
note,  which  was  of  no  material  bmeflt  to 
him.  and  avers  that,  In  addition  Ut  the  deht 
for  whidi  ttie  note  was  pledged,  there  were 
other  debts  of  the  community  In  excess  of 
the  amount  of  the  face  ralue  ot  said  note, 
all  of  ^rtilch  debts  the  defendant  assumed, 
without  receiving  any  benefit  or  considera- 
tion therefMr  in  the  partition  wlQi  the  plain- 
tiff, she  reeelTlng  more  than  one-halt  of  the 
real  assets  of  the  community  orer  and  above 
Its  UaMlitiea. 

After  tile  evldenoe  was  adduced  on  the  tri- 
al of  the  case,  on  allegattons  of  error  and 
mistake  of  fact  on  the  part  of  the  counsel  for 
def^idant,  he  was  permitted  by  tlie  court  to 
supplement  his  (nrlglnal  answer,  by  averring 
that  one  Mr.  Fali^y  owned  the  Cooke  mort- 
gage note  at  the  time  of  the  partition. 

A  rule  by  the  plaintiff  to  set  aside  the  or- 
der permitting  the  filing  of  the  supplemental 
answer  was  heard  and  discharged,  "reserv- 
ing the  right  to  dtber  party  to  offer  fnrther 
evidence." 

The  trial  was  concluded,  and  there  was 
Judgment  In  favor  of  the  plaintiff,  pursuant 
to  prayer  of  her  petition. 

The  defendant  has  appealed,  and  submits, 
first,  that  the  Judgment  overruling  his  ex- 
ception should  be  reversed,  and  said  excep- 
tion  should  be  maintained. 

Counsel  for  defendant  In  their  brief  say: 

"The  most  that  plaintiff  is  entitled  to  is  her 
share  of  said  asset,  which  she  alleged  belonrred 
to  the  coQUDunitr,  and  which  has  sever  been 
partitioned.  She  is  entitled,  if  the  allegatioDs 
are  trne.  to  have  an  Inveotory  and  apprnisement 
made  or  this  article,  and  the  same  duly  parti- 
tioned, either  in  kind,  if  posuble,  or  by  Udta- 
tlon." 

This  argnment  admits  that  the  plaintiff, 
on  the  face  of  the  petition,  owns  an  undivid- 
ed half  Interest  In  the  Oooke  mortgage  note 
for  ¥10,000,  and  is  entitled  to  have  the  same 
partitioned  according  to  law.  It  Is  a  legal 
sequence  of  the  allegations  of  the  petition 
that  the  defendant  is  bound  to  account  to  the 
plaintiff  for  said  note,  or  to  pay  her  one-half 
of  its  value  at  the  date  of  the  dissolution  of 
the  community.  While  the  plaintiff  pnya  tox 


a  present  money  Judgment  against  tiie  de- 
fendant, she  also  prays  for  general  and 
equitable  relief  In  the  premlsea  Such  a 
prayer  autb'orizes  all  ordinary  decrees  whldi 
the  pleadings  and  evidence  may  Justify.  Le- 
land  r.  Rose,  11  La.  Ann.  69;  Binder  v. 
Scharff,  125  T^.  S9S.  81  South.  As 
I^lntiff,  on  the  fhce  of  the  petition.  If  not 
entitled  to  a  money  Judgment,  as  prayed  for, 
is  entitled  to  a  decree  recognizing  her  undi- 
vided half  interest  In  the  Cooke  mortgage 
note,  it  cannot  he  held  that  the  petiticai  dis- 
closes no  right  or  cause  of  action.  We  tbere> 
fore  think  that  ttie  defaidfuit's  exceptim  was 
properly  overruled. 

The  original  answer  of  the  defendant  ad- 
mitted that  the  Coo^  mortgage  note  for  HO,- 
000  belonged  to  the  community,  but  averred 
that  it  had  been  pledged  to  its  full  value  for 
the  debts  of  the  commonlty. 

The  supplemental  answer  of  the  defendant 
averred  error  and  mlstate  In  the  original 
answer  b»  to  the  ownership  of  tlie  notOi  and 
that,  in  truth  and  fact,  the  said  note  beloiw 
ed  to  a  Ur.  Palfrey,  and  not  to  the  oonumm- 
ity  which  existed  between  the  defendant  and 
the  plaintiff. 

The  partition  of  Ocb^r  27,  1911,  was 
made  between  the  defendant  and  the  plain- 
tiff for  the  declared  purpose — 

"to  partition  and  divide  in  khid  tiie  assets  of  the 
eommuQity  which  formerly  existed  t)etweett 
them,  forever  settling  each  other's  rights  and 
dtlea  in  and  to  said  property  and  adjusting  all 
their  differences." 

In  the  act  of  partition  certain  described 
proi>erty,  real  and  perstmal,  was  assigned  to 
the  plaintiff  in  full  ownership ;  and  the  act 
recites  that  she  acc^ited  the  same  In  full 
settlement  and  sattofactioa  of  all  l),er  rights, 
titles,  and  Interest  in  the  OHnmuuity,  said 
described  property,  as  acknowledged  by  her. 
constituting  exactly  one  half  of  the  property 
owned  1^  the  community,  and  that  the  other 
half  of  the  community  property,  spedflcally 
described,  was  asiMgned  to  the  defendant;  it 
being  understood  between  tbe  parties  that 
tho  partitl(m  of  the  property  which  be- 
longed to  the  community  was  final  and  com- 
plete. The  conchiding  paragraph  of  the 
agreement  of  partition  reads  as  follows: 

"It  ifl  expressly  agreed  that  the  said  Otto 
Walther  assumed  and  promises  to  pay  all  the 
debts  of  the  late  community  to  the  exoneration 
and  discharge  of  said  Mrs.  Otto  Walther,  and 
without  recourse  upon  her  for  any  part  there* 
of." 

In  this  partition  each  party  received  prop- 
erty to  the  value  of  $29,468.18. 

Plaintiff  testided  that  at  the  time  of  the 
partition  she  knew  nothing  of  the  existence 
of  the  Cooke  mortgage  note  for  $10,000,  and 
that  the  defendant  fomlahed  the  list  of 
property,  real  and  personal,  which  was  used 
as  tbe  basis  of  the  partition. 

The  deposition  of  the  defendant  was  taken 
In  Germany ;  and  be  testified,  in  substance, 
that  at  the  time  of  the  settlement  of  tbe  com- 
munity in  question  the  Cooke  mortgage  note 
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was  owned  and  held  by  Mr.  Palfrey  ot  the 
New  Orleans  National  Bank.  It  appears 
from  the  answers  of  the  same  witness  to 
cross-lnterrogatorles  that  Mr.  Palfrey  held 
as  collateral  for  an  old  loan  five  mortgage 
notes  of  the  defendant  for  $4,000  each,  and 
that  be,  In  order  to  make  a  settlemrat  with 
his  wife,  who  bad  not  yet  sued  for  a  divorce, 
induced  Mr.  Palfrey  to  accept  the  Ckwke 
mortgage  note  for  $10,000  and  $2,000  in  cash 
in  lieu  of  the  Ave  mortgage  notes  aggregating 
$20,000,  whldi  were  surrendered  and  can- 
celed. The  same  witness  continues  as  fol- 
lows: 

"Some  time  daring  December.  1911,  Mr.  Pal- 
frey sent  for  ma  and  tcdd  me  that  his  client 
who  owned  tlw  Cooke  note  of  $10,000  was  Ter; 
dissatiBfied,  and  asked  me  if  I  could  arrange  in 
some  way  to  repurckaae  the  jpote  from  him  and 
that  be  would  very  much  appreciate  my  doing 
BO.  After  BiHue  little  discussion  I  consulted  to 
his  request,  as  I  Mt  be  had  treated  me  so  faii> 
ly,  ana  as  I  had  mortgaged  my  Marengo  street 
property  for  $12,000,  I  then  and  there  without 
further  delay  went  with  Mr.  Palfrey  and  paid 
him  the  $10,000  in  cash  and  -some  little  accrued 
Interest,  and  be  handed  me  the  Qot^  note." 

Hie  mortgage  was  on  a  small  yaaA.  The 
■une  wltnesB  testlfled  tiiat  tt»  Cooke  note 
was  subsequently  renewed  on  February  9, 
1912,  in  the  form  of  two  notes  for  $6,000 
each,  Mr.  J.  A.  Woodvllle,  appearing  as  the 
owner  of  the  notes;  that  the  first  note  for 
$5,000  was  paid  in  March.  1013,  to  defend- 
ant's  representatlTe,  and  the  second  note  Is 
held  by  the  defendant 

The  record  eridence  shows  that  the  five 
mortgage  notes  for  $4,000  each  were  executed 
by  the  defendant  In  November,  1903,  and 
that  the  mortgage  securing  the  same  was 
canceled  by  act  before  a  notary  on  October 
30,  1011,  on  the  production  by  defendant  of 
said  notes  marked  paid. 

The  evidence  shows  that  on  December  4, 
1911,  the  defendant  borrowed  $15,000  on  a 
mortgage  of  his  Marengo  street  property, 
which  iiad  been  assigned  to  him  In  the  par- 
tition. 

No  rebuttal  evidence  was  adduced  to  con- 
tradict the  testimony  of  the  defendant, 
which  on  its  face  is  not  unreasonable  or 
Improbable.  There  was  a  special  mortgage 
for  $20,000  on  the  community  real  estate, 
which  was  formally  canceled  on  the  third 
day  after  the  partition,  but  this  Is  no  contra- 
diction of  defendant's  testimony  that  the 
notes  secured  by  the  mortgage  were  taken  up 
by  him  before  the  divorce  suit  was  filed.  If 
the  Cooke  note  was  not  used  in  taking  up 
said  notes,  as  testlfled  by  defendant,  what 
conunnnlty  assets  were  used  for  that  pur- 
pose? The  five  notes  were  paid  before  the 
partition;  the  act  reciting  that  the  property 
was  free  of  incumbrances. 

The  testimony  of  the  defendant  was  taken 
under  commission  In  Germany,  and  conse- 
quently the  Judge  below  did  not  have  the 
advantage  of  seeing  and  hearing  the  wit- 
ness. The  witness  has  not  been  impeached. 


nor  has  he  been  contradicted  on  any  ma- 
terial point 

The  evidence  shows  that  the  defendant's 
vocation  was  that  of  contractor  and  builder, 
and  that  he  was  closely  connected  in  a 
business  way  with  Mr.  Cooke,  who  represent- 
ed a  number  of  fire  insurance  companies, 
and  who  was  called  upon  from  time  to  time 
to  let  out  repair  and  construction  work.  The 
fact  that  the  defendant  had  accumulated 
community  property  to  the  value  of  some 
$^,000  shows  that  be  was  a  successful  busi- 
ness man. 

The  burden  of  proof  was  on  plaintiff  to 
make  out  her  case  by  a  preponderance  of 
the  evidence.  She,  assisted  by  competent 
counsel,  acknowledged  that  the  act  of  parti- 
tion included  all  the  assets  of  the  com- 
munity, and  on  the  faitb  of  tliat  settlement 
the  defendant  assumed  the  payment  of  all 
the  debts  of  the  community.  The  defendattf 
testlfled  that  the  known  debts  of  the  com- 
munity amounted  to  some  $400  or  $500,  and 
that  after  the  divorce  the  plalntUt  bad  sev- 
eral hundred  dollars  worth  of  repairs  made 
on  property  acquired  by  her  tn  the  partltiou, 
and  the  bills  were  charged  to  and  paid  by 
him.  Defendant  further  testified  that  he 
had  been  sued  by  the  Keystone  Life  In- 
surance Company  for  $2,000  on  a  cnnmunlty 
stock  subscription. 

On  tlte  recorS  before  ua,  we  would  not  be 
Justlded  in  finding  that  the  defendant  with- 
held the  Cooke  mortgage  from  the  partition, 
and  has  committed  perjury  in  order  to  con- 
ceal bis  fraudulent  conduct 

It  is  therefore  ordered  that  the  Judgment 
below  be  reversed,  and  It  is  now  ordered  that 
plaintiff's  suit  be  dismissed,  at  her  cost  Id 
both  courts. 

(189  l4L)  ^=^= 
No.  21263. 
McKBTHAN  v.  CURRIE,  SherifE,  et  aL 
(Supreme  Court  of  Louisiana.   March  6, 181& 
Rehearing  Denied  April  8,  1916.) 

(Byllabut  tv  *^  Court.) 

HOUKSTEAD  «=»70— PaOPKETY  CONtfriTUTlSO 
— SlFASATE  PabCSU. 

A  homestead  ez^ption  canuot  extend  to 
two  distinct  and  separate  parcels  of  land.  Tin- 
nev  V.  Vlttur,  184  Xa.  649,  64  South.  407,  re- 
amnned. 

[Ed._Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  |i  lOO-lOS;  Dea  Dig.  «=s>70J 

Appeal  from  Third  Judicial  District  Ooort, 
Parish  c£  Blaiville;  William  a  Bamette, 

Action  J.  O.  McKethan  against  J.  E- 
Cnrrle,  Sheriff,  and  others.  From  a  judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

W.  U.  Richardson,  of  Arcadia,  and  Wlm- 
berly,  Reeves  &  Dormon,  of  Shreveport  for 
appellant  Orl^am  &  Oglesby,  of  Winnfield, 
and  Goff  &  Bamette,  of  Arcadia,  fbr  appel- 
lees. 
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LAND.  J,  The  Bank  of  Wlnnfleld,  having 
obtained  a  judgmoit  a^lnst  J.  G.  McKetban 
(plaintiff  bereln).  caused  a  writ  of  fieri  fa- 
cias to  iBsne  thereon,  and  the  sheriff  in  exe- 
cution of  said  writ  seized  two  pieces  of  land, 
belonghig  to  the  said  McKethan — one  a  house 
and  lot,  and  tlie  other  40  acres  of  land. 
These  pnverUes  are  not  contlgaoua. 

Plaintiff  eojoinedi  the  sale  on  the  ground 
that  the  lot  and  the  40-acre  tract  onistitated 
his  bomestead,  exempt  from  selznre  under  ar- 
ticle 244  of  the  GonsUtnUon  of  1888. 

On  the  trial  of  the  injunction,  the  Bank  of 
Whmfleld  in  open  ooort  released  the  seizure 
of  the  bouse  and  lot,  occa^ed  as  a  re^dence 
by  the  plaintlff  and  bis  family,  and  trial  was 
bad  on  the  Issue  of  the  exemption  of  the 
40-acre  tract  On  this  Issue  there  was  Judg- 
ment In  fiiTor  of  the  defendant  bank,  dis- 
scdTing  the  Injunction.  Plalntlfl  has  ap- 
pealed. 

According  to  the  allegations  of  the  petl- 
-  tlon,  the  plaintiff  established  bis  homestead. 
<m  the  lot,  near  the  station  of  Lawhon.  He 
testified.  In  effect,  that  he  started  to  buUd  on 
the  40-acre  tract,  but  changed  his  mind,  and 
built  a  small  house  <m  the  lot,  Intending  at 
smne  future  time  to  erect  a  residence  on  the 
40-acre  tract 

The  contention  of  the  de^dant  bank  is: 
First,  that  the  plalntlfl  Is  not  entitled  to  a 
homestead  both  rural  and  urban;  and,  sec- 
ond, that  the  land  constituting  a  homestead 
must  be  adj<dnlng  and  ccHitiguous. 

The  last  proposition  was  considered  in  the 
case  of  Thmey  v.  Vittur,  134  La.  649,  04 
South.  407,  in  which  Breaux,  O.  J.,  was  the 
organ  the  court  Hie  syllabus  of  that 
case  reads.  In  part,  as  follows: 

"In  order  to  claim  a  homestead  exemption  on 
two  tracts  of  land,  they  must  be  adjacent,  and, 
where  the  lot  on  which  the  person  claiming  an 
exemption  lives  is  separated  from  the  second 
tract  by  other  land,  the  exemption  will  not  be 
allowed  on  the  second  tract." 

The  syllabus  was  written  by  Ofaief  Justice 
Breaux,  and  is  In  accord  with  the  text  of  the 
opinion.  The  case  Is  directly  in  point 
Counsel  for  appellant  say  that  a  single  de- 
cision will  not  support  the  rule  of  stare  de- 
cisis, but  they  dte  no  authorities  in  support 
of  their  cont^tlon  that  Tinney  t.  Vittur 
should  not  be  followed.  That  case  was  well 
con^dered,  and  was  decided  in  accordance 
with,  wliat  we  conceived  to  be  the  weight  of 
authority  In  other  Jurisdictions.  See  21  Cyc 
notes.  Most  of  the  cases  (dted  to  the 
contrary  seem  to  admit  the  general  rule,  but 
hold  that  two  distinct  parcels  of  land  may 
be  so  connected  in  their  particular  use  and 
appropriation  as  to  be  exempted  as  a  home- 
stead, although  they  are  not  contiguous ;  for 
example,  where  two  tracts  are  connected  by  a 
passageway  and  used  as  one  tract  or  If  they 
are  merely  separated  a  fence,  or  where 
one  tract  is  used  to  support  a  cow  kept  on 
the  other  tract  Id. 


The  case  at  bar  does  not  even  fall  witMn 
the  minority  rule  as  stated  in  21  Cyc.  404. 

We  prefer,  however,  to  rest  our  decision 
on  Tinney  v.  Vittur,  which  restricts  the 
homestead  to  the  lot  or  tract  of  laud,  on 
which  the  debtor  actually  resides  with  his 
family.  Under  the  construction  contended 
for  by  the  appellant  a  debtor  might  have 
both  an  urban  and  a  rural  homestead. 

A  "homestead"  Is  "the  land  and  building 
thereon  occupied  by  the  owner  as  a  home  for 
himself  and  family,  If  any."  Webster's  Kew 
International  Dictionary,  Verbo.  Hence  un- 
der article  244  of  the  Constitution  a  tract  or 
parcel  of  land,  not  occupied  by  the  debtor  as 
a  home,  cannot  be  Included  in  his  homestead. 
This  la  the  reason  for  the  rule  that  a  home- 
stead exemption  cannot  extend  to  two  dis- 
tinct and  separate  parcels  of  land. 

We  have  considered  appellee's  prayer  for 
the  amendment  of  the  Judgment  below  as  to 
costs.  We  think  It  Is  correct  as  the  plaln- 
OSPb  injunctl<ni  was  maintained  In  part 

Judgment  affirmed. 

use  1*0 

No.  21S81, 
STATE  T.  DICKERSON. 
Supreme  Court  of  Looisiana.  March  20, 1910.) 

(Bj/UabuM  hy  the  Court.) 

1.  Anhials  «=9l2— Mabking— Cbikihal  Bb- 

8PON6IBIUTT. 

A  criminal  statute  which  makes  it  unlawful 
to  feloniously  or  maliciously  mark  or  brand,  or 
alter  or  deface  the  mark  or  brand  of,  any  ani- 
mal, a  crime  or  offense,  is  not  ambiguous,  and 
it  does  not  admit  of  a  double  meaning.  It  refers 
to  the  marking  or  alteriog  the  mark  of  animals 
belonging  to  third  persons,  and  not  to  animals 
,  which  belong  to  him  who  marked,  or  defbced 
the  mark  on,  the  animals. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent.  Dig.  IS  1&-25;  Dec.  Dig.  <^12.] 

2.  ANnfALS  «=>12— Mabkino—Cbiminai.  Rb- 
flPONSIBILITT — "FbLOHIOUSLT.  * ' 

Feloniously,  in  a  legal  sense,  refers  to  an 
act  done  with  intent  to  commit  a  crime  (citing 
Words  and  Phrases,  Feloniously). 

[Kd.  Note. — For  other  cases,  see  Animals, 
Cent  Dig.      lS-25;  Dec.  Dig.  «=>12.] 

(Additional  Svllabus  ly  Editorial  Staff.) 

3.  Statutbb  «»118(1)  —  Titlks  or  Acts  — 
Cbiuinal  Laws. 

Acts  Ebctra  Sess.  1870,  p.  60,  No.  8,  en- 
titled "An  act  relative  to  crimes  and  offenses." 
making  it  an  offense  by  section  3  to  feloniously 
mark  or  brand  any  animal,  ia  not  violative  w 
Const  1868,  art.  114,  providing  that  every  law 
shall  express  its  objects  in  its  title. 

[Ed.  Note.— For  other  caaes,  see  Statutes, 
Cent  Dig.  li  168,  150;  DecTDig.  ^llSa).] 

Appeal  from  Twenty-First  Judicial  Dis- 
trict Court,  Parish  of  Polnte  Coupee ;  Joseph 
B.  Le  Blanc,  Jr.,  Judge. 

Loiron  DIckerson  was  Indicted  for  feloni- 
ously marking  a  calf.  From  a  judgment 
quashing  the  indictment,  the  State  anneals. 
Reversed,  motion  to  quash  overruled,  and 
case  remanded  to  district  court 
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R.  O.  Pleasant,  Atty.  Gen.,  and  3.  H.  Mor- . 
rlson,  Dlst.  Attyj,  of  New  Roads  (G.  A. 
Gondran,  of  New  Orleans,  of  counsel),  for  the  i 
State.  Claiborne,  Claiborne  &  Claiborne  and 
William  C  Carnith,  all  of  New  Roads,  for 
appellee. 

SOMMERVILLE,  J.  Defendant  was  In- 
dicted with  having  wUlfuUy  and  feloniously, 
without  the  knowledge  or  consent  of  the 
owner,  marked  the  ears  of  a  certain  heifer 
calf,  belonging  to  one  John  J.  Chester,  mark- 
ing said  calf  with  a  "crop  and  a  split"  In 
each  ear ;  said  mark  being  the  property  mark 
for  lire  stock  of  the  said  Luron  Dlckerson, 
etc. 

Defendant  moved  to  quash  the  Indictment 
for  the  following  reasons: 

"Appearer  shows  that  the  only  law  of  this 
fitate  which  denounces  the  felonious  or  malicious 
brandiDg,  or  altering  dr  defacing  the  mark  or 
traod  ot  neat  cattle  is  Act  No.  8  of  the  General 
Asscmbljr'  of  the  state  of  Louisiana  of  the  Extra 
Session  of  1870,  approved  March  10,  1870, 
which  provides  a  penalty  for  the  fdonious  or 
malicious  marking  or  branding  or  altering,  or 
defacing  the  mark  or  brand  of  neat  cattle.  Ap- 
pearer shows  that  the  crime,  or  oll'ense,  of  such 
felonious  or  malicioas  marking  or  branding,  etc., 
of  neat  cattle  is  not  created  in  said  act,  and  ia 
not  definitely  defined  In  said  act,  and  Is  not  de- 
fined in  any  other  statute  of  the  state  of  Loui- 
siana. 

"Appearer  shows  that  therefore  said  crime  or 
misdemeanor,  if  there  be  such  a  crime  or  mis- 
demeanor, must  be  defined  and  considered  ac- 
cording to  the  common  law  of  England,  as  it  ex- 
isted prior  to  and  at  the  time  of  the  enactment 
of  the  act  of  the  General  Assembly  of  the  state 
of  Louisiana  of  180S,  approved  March  4,  1S05 ; 
and  appearer  shows  that  no  such  crime  or  mis- 
demeanor was  known  to  the  common  law  of  Eng- 
land. And  that  such  crime  or  misdemeanor  has 
never  been  created  or  deGned  by  any  statute  of 
this  state,  and  that,  therefOTe,  no  conviction 
could  be  had  under  said  Act  No.  8  of  the  Extra 
Session  of  1870,  or  under  any  other  law  of 
this  state.  Appearer  further  shows  that  at  the 
time  of  the  paxsaF^e  of  said  Act  No.  8  of  the  Ex- 
tra Session  of  1870  the  Constitution  of  the  state 
of  Louisiana  of  the  year  1868  was  in  force  and 
effect ;  and  appearer  shows  that  article  114  of 
the  Constitution  of  IStiS  reads  as  follows: 

"  'Article  114.  Ever;^  law  shall  express  its  ob- 
ject  or  objects  in  its  title.' 

"Appearer  shows  that  the  title  of  said  Act  No, 
8  of  the  General  Assembly  of  the  state  of  Louisi- 
ana of  the  Extra  Sessicm  of  1870  reads  as  fol- 
lows: 

"  'An  act  relative  to  crimes  and  offenses.* 
"Appearer  shows  that  said  title  to  said  act 
does  not  express  its  object  or  objects,  and  that 
therefore  the  said  act  Is  broader  than  its  title, 
and  is  violative  of  said  article  114  of  the  Con- 
stitution of  1868,  and  is  therefore  null  and  void 
and  of  no  cficct  and  should  be  decreed  to  ba  null 
and  void  and  of  no  effect.   •   •   •  " 

[3}  The  objection  that  the  act  is  broader 
than  Its  title  is  without  merit.  The  act  has 
been  OD  the  itatate  books  for  more  than  40 
years,  numerous  cimvIctionB  have  been  had 
thereunder,  and  It  has  not  been  attacked  on 
6U(A  ground  before  this  time.  The  Consti- 
tutltHi  of  1868,  article  114,  provides: 

"Every  law  shall  express  its  object  or  objects 
In  its  Utle." 

And  the  title,  "An  act  relatlTe  to  crimes 
and  oifeDsea,*'  (dearly  expresses  the  objects, 


or  the  various  (^mes  which  are  denounced  in 
the  act  The  title  is  very  similar  to  that 
used  by  the  Legislature  In  1870,  In  the  acts 
amending  and  re-enacting  the  Civil  Code  and 
the  Code  of  Practice  ot  the  state.  It  Is  the 
same  as  the  title  to  act  No.  120,  of  1855, 
which  is  "An  act  relative  to  crimes  and  of- 
fenses," wherein  many  crimes  are  defined  and 
penalties  provided  for,  under  article  115  of 
the  Constitution  of  1852,  which  provides: 

"Every  law  enacted  by  the  L^islature  Shsll 
embrace  bat  one  oUecL  and  that  shall  be  ex- 
pressed In  the  tltle^^ 

[1]  Turning  now  to  a  consideration  of  that 
portion  of  the  motion  to  quash  the  Indictment 
on  the  ground  that  sectitm  3  of  Act .  No.  ^ 
Extra  Session  1870,  p.  60,  does  not  define  a 
crime  or  misdemeanor,  because  It  does  not 
provide  for  the  punishment  of  one  who 
marks  or  brands,  or  alters  or  defaces  the 
mark  or  brand  of,  certain  animals,  "the  prop- 
erty of  a  third  person,"  we  find  ttiat  It,  alao^ 
is  without  merit. 

The  section  of  the  act  reads: 

"Section  3.  Be  it  further  enacted,  etc.,  that 
whoever  shall  wound  w  kill  any  neat  cattle, 
hog,  sheep  or  goat,  tiie  property  of  another,  with 
Intent  to  steal  the  same:  whoever  shall  feloni- 
ously or  maliciously  mark  or  brand,  or  alter  or 
deface  the  mark  or  brand  of  any  horse,  mare, 
gplding,  colt,  ass,  mule,  neat  cattle,  hog,  sheep, 
or  goat,  and  all  persons  present,  aiding,  abetting 
or  assisting  therein,  shall,  on  convicdon,  he 
imprisoned  at  hard  labor  or  otherwise  not  ex- 
ceeding two  years,  and  fined  not  exceeding  one 
thousand  dollars,  at  the  discretion  of  the  coart." 

The  lntenti<m  of  the  Legislature  In  adopt- 
ing the  section  is  dear,  and  the  language 
used  is  not  ambiguous.  The  title  to  the  act 
is  "An  act  relative  to  crimes  and  offenses." 
and  the  language  of  the  section  cannot  be 
made  to  apply  to  owners  of  animals  marking 
or  branding,  or  altering  or  defacing  the 
marks  or  brands  of,  animals  belonging  to 
themselves.  The  "crime"  or  "offense,"  whldi 
was  made  punishable  by  hard  labor  or  by  the 
Imposition  of  a  fine,  was  the  marking  or  al- 
tering or  defacing  the  mark  on  animals  be- 
longing to  another  person.  This  Is  Indeed  so 
clear  that  the  court,  In  the  case  of  State  v. 
Johnson,  29  La.  Ann.  717,  wherein  the  ques- 
tion was  not  raised  as  to  whether  the  animal 
was  the  property  of  another  or  not,  held  as 
follows: 

"The  second  ground  ot  error  assigned  is  that 
the  court  erred  in  refusing  a  new  trial,  becaoM 
the  only  offense  proved  against  the  accused  wai 
that  of  'marking  a  calf,'  which  does  not  consti- 
tute larceny. 

"That  such  Is  the  law  is  beyond  question,  and 
a  bill  of  exceptions  in  the  record  makes  it  al- 
most certain  that  altering  the  marks  of  a  calt, 
the  property  of  another,  which  is  of  Itself  a 
*  *  *  distinct  offense,  was  the  extent  of  that 
proved  against  the  accused." 

[2]  The  language  ot  the  section  la: 
"Whoever   shall   feloniously  or  malidously 
mark  or  brand,"  etc. 

The  words  "feloniously*'  and  *'mallciousiy" 
necessarily  apply  to  crimes  and  offenses,  and 
cannot  refer  to  the  marking  of  animals  be- 
longing to  oneself.   Tbey  necessarily  refer 
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to  the  marking  or  altering  tbe  marks  on 
animals  belonging  to  anotber. 

A  felonious  act  Is  an  Illegal,  or  an  nnlaw- 
ful,  act  The  word  "felcmlouslT*'  was  naed 
1^  the  Legislature,  as  declared  In  the  title 
to  the  act  nnder  consideration,  with  refer- 
ence to  crimes  or  offenses.  As  was  said  in 
the  case  of  State  t.  Mix,  8  Rob.  649: 

'*It  (Monlouslr)  ma7  be  considered  as  descrip- 
tiTe  of  ihe  state  of  mind  ander  which  the  act 
was  perpetrated." 

And  we  are  compiled  to  apply  the  words 
In  the  statute  as  descriptive  of  the  crime  of 
marking  or  defacing  the  mark  on  an  animal 
belonging  to  another  pencai. 

"The  word  'felonioualy'  ia  descriptive  of  the 
act  charged.  It  means  that  the  act  was  done 
with  the  mind  bent  on  that  which  is  wrong,  or, 
as  it  has  been  sometimes  said,  with  a  guilty 
mind."  S  Words  and  Phrases,  27S1. 

"Felonioos"  is  defined  by  Webster  to  be 
"malignant,  malicious,  rillalnous,  traitorous, 
perfidious." 

The  object  of  the  act,  as  expressed  in  the 
title.  Is  to  punish  crimes  and  (Aenaea 

A  crime  is: 

"An  act  or  ominlon  which  la  prohibited  by 
law  as  iojarioai  to  the  poUic  and  puniriied  by 
the  state  in  a  proceeding  In  ita  own  name  or  in 
the  name  of  the  people  or  the  sovereign."  12 
Cyc.  129. 

Act  No.  8  forbids  marking  or  branding  of 
cattle  feloniously  or  maliciously.  The  mark- 
inij  of  one's  own  cattle  Is  not  an  act  pro- 
hibited by  law ;  It  Is  not  unlawful ;  on  the 
coiitrnry.  Act  No.  46  of  1855,  p.  38,  ia  "An 
act  relative  to  the  brands  aifd  marks  of  ani- 
mals," and  It  provides  for  the  marking  of 
animals  by  the  owners  thereof,  and  the  In- 
scription of  the  brands  and  marks  used  by 
said  persons  In  the  offices  of  the  several  re- 
corders of  the  state. 

"The  term  'felonious,'  when  ascd  in  the  stat- 
ute, shall  be  construed  as  synonymouH  in  mean- 
ing with  the  word  'criminal,'  and  the  word  'fe- 
loniously' when  so  used,  as  synonymous  in  mean- 
inif  with  the  word  'criminally.' 

"  'Felonioasly*  in  a  legal  sense  means  done 
with  Intent  to  commit  a  crime. 

"The  word  'felimionily'  is  essential  to  all  in- 
dictments for  a  felony,  for  It  alone  can  express 
the  intent,  the  very  offense. 

"  'Feloniously'  ia  a  word  of  far  broader  and 
more  criminal  meaning  than  the  word  'nnlaw- 
fully,'  as  the  word  Is  used  in  an  indictment 
chai^ng  that  an  act  was  'feloniously'  done. 
An  act  cannot  be  'feloniously,'  and  not  'onlaw- 
folly,'  done,  bnt  it  mav  be  'unlawfully'  done, 
without  being  felcmiouuy'  done." 

3  Words  and  Phrases,  2781  et  seq. 

It  may  well  be  that  Uie  Ijeglslature  de- 
signedly omitted  from  the  latter  clause  of 
section  3  under  consideration  tbe  words  "the 
properiy  of  another" ;  tor  the  statute,  as  it 
stands,  would  provide  for  the  punishment 
of  feloniously  or  mallciou&iy  marking  or 
branding,  or  altering  or  defacing  the  marks 
or  brands,  of  any  horse,  etc.,  where  such 
crime  or  ttfense  is  perpetrated  upon  mav- 
ericks: 

"Bollod»  and  heifers  that  have  not  beoi 
bmnded,  and  are  undaimed  or  wiUL** 


The  statute  makes  it  unlawful  for  any  one 
other  than  the  owner  to  brand  such  animals. 

The  statute  In  question  is  not  equivocal; 
it  does  not  admit  of  a  double  meaning.  All 
persons  who  mark  or  brand,  or  alter  or  de- 
t&ce  the  marks  or  brands  of,  any  animal, 
and  all  perstuis  aiding  or  assisting  therein, 
where  the  animals  do  not  belong  to  the  per- 
sona marking  or  defacing  them,  are  guilty 
of  a  crime,  and  are  punishable  under  the 
statute. 

The  motion  to  quash  should  have  been 
overruled. 

It  is  ttierefore  ordered,  adjudged,  and  de* 
creed  Qiat  the  Judgment  in  this  case  be  an- 
nulled, avoided,  and  reversed;  the  motion 
to  quash  is  overruled;  and  this  case  Is  re- 
manded to  the  district  court  to  be  there 
proceeded  with  In  accordance  with  law. 

(139  La.) 

No.  21662. 
PILSBERT  V.  FRICKB  et  «L 
(Supreme  Ooort  of  Louisiana.  March  20)  1&16.) 

(SyOatiu  ty  the  VourtJ 

1.  GOBPOBATIONS    «=5>547(4)  — 'InSOLVBROT — 

Remedies  of  Cbeditobs. 

Tbe  law  authorizes  the  same  individuals  to 
establish  and  conduct  the  affairs  of  different 
corporations,  vests  each  corporation,  so  estab- 
lished, with  the  capacity  to  incur  debts,  and,  in 
effect,  pledges  the  assets  of  each  corporation  for 
the  payment  of  the  debts  incurred  by  it  Whilst, 
therefore,  an  Individual,  to  whom  a  corporation 
has  incurred  a  debt,  may  follow  the  assets  of 
his  debtor  into  tbe  possession  of  another  cor- 
poration, to  which  they  have  been  illegally 
transferred,  to  bis  prejudice,  tbe  principle  up- 
on which  that  right  ia  based  operates,  also,  to 
prevent  his  obtaining  the  payment  of  fals'debt 
from  the  assets  of  the  other  corporation,  and  to 
enable  the  creditors  of  such  other  corporation 
to  prevent  its  assets  from  being  illegally  divert- 
ed to  their  prejudice. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
CenL  Dig.  {  21S1 ;  Dec.  Dig.  41=3547(4).] 

2.  Pbaudulent  Convitahobs  «=a20e— Sub- 
sequent Obeditobs— Time  or  Conveyance. 

A  creditor  has  no  standing  to  complain  of 
the  alienation  of  property  by  his  debtor,  before 
the  creation  of  bis  debt 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
^v^an<=^         ^  H  631,  683;  Dee.  Dig. 

3.  CoBPOBATIOirfl    «=»642(4  —  FaAin>xix.BHT 
TbaNSFEB  —  PBESUlCFnONB  —  SOLVENOT  OF 

Debtob. 

When  one  corporation  mortgages  its  prop- 
erty to  secure  the  debt  of  auother,  composed 
of  tbe  same  members,  the  contract,  being  thus 
purely  gratuitous,  will  be  presumed  to  have  been 
made  in  fraud  of  its  creditors,  unless  it  be 
shown  that,  at  the  time  of  its  making,  the  cor- 
poration had,  over  and  above  tbe  amount  of  its 
debts,  more  than  twice  the  amount  represented 
by  the  mortgage. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  S  21Wj  Dec.  Dig.  «=5>545^).] 

Appeal  from  Twenty-Sixth  Jndldal  Dis- 
trict Court,  Parisih  of  Waiihlngton;  Joseph 
B.  Lancaster,  Judge. 

Action  by  E.  A,  PllsbOTy,  trustee,  against 


>ror  other  cases      hwm  topic  and  KET-NUMBER  IB  all  Key-Numbered  DlcesU  aad  bidexn 


Digitized  by 


Google 


350 


71  SOUTHBBN  BBPORTEB 


A.  Frlcke,  Sr.,  and  others.  From  a  Judgment 
for  plalntlCF,  defendants  appeal.  Affirmed. 

Ponder,  Gayer  &  Ponder,  of  Amite,  for 
appellants.  Arthur  L.  Bear,  of  Covington, 
and  T.  M.  &  J.  !>.  Miller  and  Chas.  F.  £^etch- 
inger,  all  of  New  Orleans,  for  appellea 

Statement  of  the  Case. 

MONROE,  C.  J.  Plaintiff,  as  trustee  In 
in  bankruptcy  of  Robert  Babington,  Limited, 
a  Louisiana  corporation,  enjoined  ttie  execn- 
tion  of  a  writ  of  seizure  and  sale,  sued  out  by 
defendant,  as  holder  of  a  note  and  mortgage 
for  $10,000,  made  and  executed  by  the  corpo- 
ration on  September  14, 1012 ;  the  allegations 
and  prayer  ol  petition  for  Injunction  being, 
In  effect,  as  follows: 

That  Robert  Babington,  Limited,  was  ad- 
judged a  bankrupt  on  February  15,  1016,  and 
that  petitioner  qualified  as  trustee  on  March 
13th  following;  that  petitioner  is  Informed 
and  believes  that  said  corporation  was  In- 
solvent on.  September  14,  1012 ;  that  the  note 
and  mortgage  sued  on  were  made  and  execut- 
ed without  consideration,  to  the  knowledge 
of  the  parties  thereto,  and  that  the  officers 
of  the  corporation  were  without  authority  In 
the  premises ;  that  the  mortgage  Is,  In  fact, 
a  simulation  and  a  fraud  upon  the  stockhold- 
ers and  creditors  of  said  corporation;  that. 
In  the  alternative,  and  should  the  court  find 
that  there  was  a  consideration,  It  consisted  of 
%  pre-existing  debt,  and  that  the  granting  of 
the  mortgage  to  secure  the  same  was  the  giv- 
ing of  a  fraudulent  preference,  the  corporation 
having  been,  at  that  time.  Insolvent,  to  the 
Knowledge  of  the  defendant  He  prays  for  a 
preliminary  Injunction  and  for  Judgment  de- 
creeing Us  perpetuation  and  further  decree- 
ing said  mortgage  to  be  a  simulation  and  a 
fraud,  or,  In  the  alternative,  a  fraudulent 
preference,  and  ordering  its  cancellation. 

Defendant,  for  answer,  challenged  tlie  au- 
thority of  plaintiff  to  bring  the  suit,  or  stand 
in  judgment,  but,  as  tliat  point  is  not  now 
Insisted  up<ni.  It  need  not  be  further  referred 
to.  On  the  merits,  he  alleges  that  Robert 
Bablngtw,  Limited,  and  Babington  Bros., 
Limited,  were  constituted  of  the  same  stock- 
holders and  managed  by  the  same  officers; 
that  Robert  Babington,  Limited,  was  organiz- 
ed by  Babington  Bros.,  Limited,  and  its  capi- 
tal taken  entirely  from  the  assets  of  its  cre- 
ator, of  which  it  is  part  and  parcel ;  that 
the  business  of  the  two  corporations  was  so 
interlocked  and  Interdependent  that  one  could 
not  stand  without  the  other ;  that  the  credit 
of  one  was  the  credit  of  the  other,  and  that 
the  assets  of  both  were  used  indifferently  for 
the  purposes  of  either ;  that  when  be  loaned 
the  ¥10,000,  which  he  Is  seeking  to  recover, 
he  did  not  know  for  which  of  the  corporatlcms 
it  was  intended,  as  W.  W.  Babington,  to 
whom  the  loan  was  made,  was  the  manager 
of  both ;  that  the  loan  was  made  in  good 
faith,  and  inured  to  the  benefit  of  Robert 
Babington,  Limited. 


It  appears  from  the  evidence  that  the  prop- 
erty In  controversy  was  conveyed  by  Babing- 
ton Bros.,  Limited,  to  ^Bablngton-Bateman 
Company,  I^ited,  in  1005;  that  defendant 
loaned  the  money  that  he  is  here  seeking  to 
recover  out  of  that  property  to  Babington 
Bros.,  Limited,  in  "  1907 ;  that  Babington- 
Bateman  Company,  Limited,  conveyed  the 
property  to  Robert  Babington,  in  January. 
1909 ;  that  Robert  Babington  conveyed  it  to 
the  Babington  Company,  which  was  a  part- 
nership composed  of  liimself,  his  father  fW. 
W.  Babington)  and  his  uncle  (T.  M.  Babing- 
ton), in  December,  1909.  At  what  time  It  was 
conveyed  by  the  Babington  Company  to 
Robert  Babington,  Limited,  does  not  appear. 
The  mortgage  sued  on  by  defendant  was  ex- 
ecuted by  the  corporation  last  mentioned  oo 
September  14,  1912,  but  was  not  recorded 
until  September  23,  1914.  The  testimony  of 
the  defendant  concerning  the  original  loan 
made  by  talm,  the  giving  at  the  mortgage  to 
secure  that  loan,  and  some  other  matters, 
reads,  in  part,  as  follows: 

"Q.  When  you  loaned  this  money,  didn't  you 
know  who  was  using  it,  where  It  was  going? 
A.  Loaned  it  to  Willie  Babington ;  he  waa  man- 
ager of  the  buainess,  and  he  used  it  for  the  busi- 
ness. Q.  At  that  time,  did  Babington  Bros., 
Limited,  liave  a  mercantile  establishment  also': 
A.  Of  course  they  did.  Q.  At  the  time  tbbi 
mortgage  was  executed  to  you,  just  state  in  yoar 
own  way  *  •  •  exactly  what  you  said,  and 
what  W.  W.  Babington  said.  In  reference  to  se- 
curing this  $10,000.  A.  Ue  gave  me  a  note, 
first,  previous  to  the  mortgage  note,  for  $lt>,iKii.i. 
secured  by  W.  W.  Babington  and  T.  M.  Babing- 
ton, and  which  he  said  he  estimated  they  were 
worth  $140,000,  and  he  thought  the  amount  was 
perfectly  secure,  and  upon  that  be  received  my 
mortgage  note  (being  the  note  of  a  third  person, 
held  by  defendant,  from  which  the  money  for  the 
loan  was  to  be  derived)  and  cashed  it,  and  it 
was  understood  that,  any  time,  he  would  se- 
cure me  by  mortgage.  Q.  The  note  that  wu 
given,  first,  prior  to  this  mortgage,  or  the  one 
that  this  mortgage  note  took  up,  who  owns  that 
note,  do  you  know ;  have  you  got  that  old  note? 
A,  T.  M.  Babington,  president  of  the  concern 
executed  the  cote,  and  W.  W.  Babington  in- 
dorsed it;  that  is  my  recollection.  •  *  •  Q. 
The  old  note,  you  say,  was  signed  by  T.  M.  Bal>- 
ington  and  indorsed  by  W.  W.  Babington?  A 
Yea,  sir ;  T.  M.  Babington,  as  president  *  *  * 
Q.  State  whether  or  not  this  mortgage  was  gir- 
en  by  Robert  Babington,  Limited,  to  you,  for 
the  purpose  of  obtaining  an  unfair  preference 
over  the  other  creditors;  did  you  have  that  in 
view?  A.  I  couldn't  say  that;  all  I  know  is, 
they  wanted  to  secure  me  for  my  money.  Q- 
At  the  time  this  mortgage  was  executed  and 
the  note  given  to  you,  state  whether  or  not  Mr. 
Babington,  or  anybody  else,  told  you  concern- 
ing the  insolvency  and  failing  condition  of  the 
corporation.  A.  No;  if  (it)  waa  a  fact,  it  never 
made  no  diSerence  to  me  if  (the)  concern  was 
insolveat,  for  1  thought  the  mor^iage  was  per^ 
fectly  safe  for  the  money." 

It  having  been  shown  that  there  was  an 
understanding  at  the  time  the  mortgage  waa 
executed,  tliat  it  should  not,  then,  be  record- 
ed, defendant  was  asked  the  reason  for  that 
understanding,  and  he  replied: 

"Mr.  Babington  asked  me  not  to  do  so,  for  Us 
own  purposes;  be  didn't  care.  (I)  had  all  the 
trouble  in  the  world  to  get  It  executed.** 
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Being  asked  whether  he  knew  what  the 
conditions  were,  among  the  banks  and  mer- 
cantUe  corporations  of  the  parish,  at  that 
time,  he  replied: 

"Yes,  air;  everybody  waa  poshed,  but  I 
don't  call  that  insolTcncy ;  I  have  been  in  buri- 
ness  myself,  and  been  pushed,  but  I  waa  solvent 
as  ever." 

W.  W.  Babington  states  the  drcomstances 
-under  which  the  mortgage  was  given  as  fol- 
lows: 

"Mr.  Fricke  came  to  me  and  told  me  that  we 
owed  him— that  Babington  Broa.  I/lmited,  owed 
bim— and  that  he  was  not  satisfied.  He  believed 
we'd  pay  him  if  we  could,  bat  conditions  were 

Setting  sucb  he  waa  not  satisfied;  he'd  like  to 
ave  some  kind  of  aecurity.  I  suggested  other 
security,  but  he  said  he  wanted  a  mortgage  on 
the  drug  store  building  and  real  estate.  «I  told 
bim  I  didu't  know  if  we  could  give  a  mortgage 
on  that — it  waa  a  different  corporation — and  that 
Kobert  Bnbington,  Limited,  didu't  owe  bim  this 
amount.  But,  to  satiafy  him,  we  decided  to  give 
bim  a  mortgage,  and  it  was  executed  and  held 
over.  The  reaaon  we  didn't  put  it  on  record — 
our  putting  as  large  a  mortgage  as  that  amount 
wonld  precipitate  thinga.  He  decided  not  to  put 
it  on  Tecord,  until  auch  time  as  we'd  let  bim 
know  whether  or  not  we  were  insolvent;  he 
could  put  it  <m  then.  He  was  advised  to  put 
it  on  record,  which  he  did.  *  •  •  Q.  Did 
Bobert  Babington,  Limited,  receive  the  consider- 
ation of  the  mortgage-moaey,  property  or  any- 
thing of  that  kind?  A.  No,  air;  nothing  at 
aU." 

It  Is  shown  that  Babington  Bros.,  Umited, 
dealt  In  real  estate,  but  co-operated  with  J. 
XX  Batenian  &  Co.,  ctHnposed  of  J,  B.  Bate- 
man  and  B.  A.  Burrls,  in  establishing  Bab- 
ington-Bateman  Company,  Limited,  for  the 
conduct  of  a  mercantile  business;  that  Bab- 
ington-Bateman  Company,  Limited,  was  suc- 
ceeded in  the  mercantile  business  by  Robert 
Babington;  that  Bob^t  Babington  was  suc- 
ceeded by  the  "Babington  Company,"  and  the 
"Babington  Company"  by  Robert  Babington, 
Limited.  All  of  those  concerns  were  control- 
led by  abont  the  same  members  of  the  Bab- 
ington family  (though  Bateman  and  Bnrris 
appeared  to  haTe  owned  an  appredaMe  mi- 
nority Interest  in  Bablngton-Bateman  Com- 
pany, Limited),  and  tire  stock  and  assets  of 
eacb  succeeding  concern  was  paid  for,  main- 
ly, with  the  stock  and  assets  of  Its  predeces- 
sor. It  is  a  fair  inference  from  the  testi- 
mony that  the  real  estate  and  tbe  mercan- 
tile businesses,  though  conducted  throuf^  the 
different  agencies  mentioned,  were  regarded 
rather  as  departments,  or  branches,  of  one 
general  business  which  belonged  to,  and  waa 
conducted  by,  practically,  the  same  people, 
and  that,  when  occasion  seemed  to  require, 
tbe  assets  of  the  real  estate  concern  were 
used  for  the  benefit  of  the  mercantile  company 
and  those  of  tbe  mercantile  comi>any  for  the 
benefit  of  the  real  estate  concern.  Thus  W. 
W.  Babington  was  asked,  "Isn't  it  a  fact  tliat 
Babington  Bros.,  Limited,  loaned  Robert  Bab- 
ington Company  1,000  acres  of  land,  for  them 
to  borrow  money  on,  without  security?"  to 
which  the  witness  replied,  "They  had  some 
hind  of  transactlm  Uke  that**   And,  th^ 
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we  have  the  transaction  out  of  which  this 
litigation  has  arisen,  whereby  Robert  Bal>- 
Ington,  Limited,  mortgaged  its  property  to  se- 
cure a  debt  due  by  Bablngtw  Bros.,  Limited. 
Nevertheless,  Babington  Bros.,  Limited,  was 
always  ^igaged  tn  the  real  estate  business, 
and,  from,  say,  190&,  Robert  Babington,  Lim- 
ited, as  the  suocessor  of  the  other  concerns 
that  have  been  mentioned,  was  engaged,  as  a 
distinct  Juridical  entity,  in  the  mercantile 
busings,  and  each  of  those  corporations  In- 
curred its  own  debts  to  the  people  with  whom 
it  dealt  It  is  shown  that.  In  1912,  times 
were  bard  In  Washington  parish,  and  that 
the  Babingtcm  concerns  bad  trouble  In  pay- 
ing th^  bills,  and  sereral  of  the  members 
of  those  concerns  hare  testified  that  they  did 
not  bellere  (^>eaking  as  of  the  date  when  the 
testimony  was  gtven)  that  they  coold  have 
realised  enough  from  their  assets  to  pay 
ttieir  debta,  and  it  is  evident  that  defendant 
felt  some  uneosineBs  on  tibat  sabject;  for, 
wbweas,  he  had  loaned  his  money,  without 
security,  in  1907,  and  had  theretofore  been 
contented  to  allow  the  transaction  to  stand 
in  its  OTlglnal  afaap^  he,  then,  made  his  de- 
mand for  security,  and  the  demand  waa  com- 
plied with  In  order  to  arert  the  proI>atde 
oasb  whicb  Its  denial  would  have  predidtat' 
ed.  nie  effOTt  to  sustain  the  business  {Hored 
nnsucceatful,  howerer,  and,  in  Sept«nber, 
1913,  Bobert  BaMngton,  limited,  was  put  In 
the  bands  of  receives,  and  so  reoiaUied  un- 
til June  1, 1914,  when  its  affairs  were  taken 
In  diarge  a  committee  of  creditors,  who 
administered  until  February,  1915,  when  the 
corporation  was  adjudged  bankrupt  It  may 
be  here  remarked  that,  when  defendant  was 
granted  the  mortgage  sued  on  by  bim,  there 
was  already  a  mortgage  resting  upon  the 
property  affected  by  it  for  an  amount  about 
equal  to  tbe  value  of  the  pr<^rty,  and  de- 
fendant was  given  that  as  another  reason 
why  no  mortgage  that  might  be  granted  to 
him  would  be  of  any  value.  In  the  course 
of  the  administration  by  the  committee  of 
creditors,  however,  the  bank,  which  held  the 
first  mortgage,  threatened  to  foredose,  and 
the  committee,  feeling  that  such  a  proceeding 
would  destroy  the  last  hope  of  pulling  the 
business  through,  concluded  to  use  the  funds 
which  they  had  succeeded  in  gathering  in 
paying  the  bank,  and  the  payment  so  made 
left  the  mortgage  to  d^endant  in  the  front 
rank.  But,  as  has  been  stated,  the  business 
of  Robert  Babington,  Limited,  was  not  to  be 
pulled  through ;  nor  was  that  of  Babington 
Bros.,  Limited,  for  that  concern  was  also 
put  Into  the  hands  of  a  receiver,  and  bad  so 
remained  up  to  the  time  of  the  trial  In  this 
case.  The  liabilities  of  Robert  Babington, 
Limited,  are  shown  by  the  testimony  of  the 
trustee  to  be  about  $92,000,  exclusive  of  the 
mortgage  claim  here  asserted  by  defendant, 
and  tlve  assets  some  $10,000,  or  $12,000,  and 
it  appears  from  the  testimony  that  the  rela- 
tive conditicm  waa  about  the  same  In  1912. 
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After  thla  case  had  been  eubmltted  In  the 
trial  court,  defendant  pleaded  the  "prescrlih 
tlon  of  one  year  against  the  alternate  plea 
of  plaintiff's  petition,  for  the  reason"  (as  al- 
leged) '*that  prescriptim  begins  to  mn  from 
the  date  of  the  appointment  of  recelTers  of 
Robert  Bablngton,  Limited."  The  plea  was 
overruled,  and  there  was  Judgmttit,  on  the 
mwits,  for  plalntlfl,  from  which  defendant 
has  appealed. 

Oi^on. 

[1]  The  conditions  presented  in  this  case 
an  different  from  those  In  which,  after  a 
corporation  baa  Incnrred  debts^  the  Indivld- 
nft]  members  organize  another  corporation, 
which  tatces  over  the  assets  of  the  old  and 
leaves  Its  creditors  unpaid.  The  courts  do 
not  tolerate  juggUn^  of  that  kind;  but  the 
principle  which  governs  Is  about  the  same 
In  both  cases,  i.  e.,  that  the  assets  of  a  cor- 
poration are  the  common  pledge  of  its  cred- 
itors, and  must  be  first  devoted  to  their  pay- 
ment, before  any  other  dispositi<m  can  law- 
fully  be  made  of  them.  In  the  case  mention- 
ed, the  members  of  a  corporation,  burdoied 
with  debt,  attempt  to  appropriate  Its  assets 
to  the  creation  of  the  capital  stock  of  a  new 
corporation  that  Is  free  of  debt,  and  the  con- 
troversy most  frequently  arises  between  the 
creditors,  who  are  thus  left  unpaid,  and  the 
corporation  and  Individuals  who  bave  thus 
attempted  to  convert  and  misappropriate  the 
assets  which  vren  lOedged  for  their  payment 
In  the  instant  case,  a  corporation,  burdened 
with  debt,  has  attempted  to  make  use  of  Its 
assets  for  the  payment  of  a  debt  due  by  an- 
other corporation,  composed  of  the  same 
members ;  but  the  controversy  has  arisen  be- 
tween the  creditors  of  the  corporation  whose 
assets — ^thelr  common  pledge— are  thus  at- 
tempted to  be  misappn^rlated,  and  a  cred- 
itor of  the  other  corporation  who  is  the  pro- 
posed beneficiary  of  the  misappropriation. 
The  law,  however,  anthorizes  the  same  Indl- 
vidoalB  to  establish  and  conduct  the  affairs 
of  different  corpora tl<ms,  vests  each  corpora- 
tion, so  established,  witti  the  capacity  to  in- 
cur debts,  and.  In  effect,  pledgn  the  assets 
of  each  corporation  for  the  payment  of  the 
debts  Incnrred  It.  Whilst,  therefore,  an 
Indlvldnal  to  whom  a  corporation  has  incur- 
red a  debt  may  follow  the  assets  of  bis  debt- 
or Into  the  hands  of  another  corporation  to 
which  they  have  been  Illegally  transferred, 
to  his  prejudice,  the  principle  up<m  which 
that  right  is  based  operates  also  to  prevent 
his  obtaining  the  payment  of  his  d^  from 
the  assets  of  the  other  corporaUon,  and  to 
oiable  the  creditors  of  su(^  other  corpora- 
tion to  prevmt  Its  assets  from  bBlng  thus  Il- 
legally diverted,  to  their  prejudice. 

[2]  It  appears  In  this  case  that  in  1905, 
Bablngton  Bros.,  limited,  alienated  the  xeal 


estate  here  in  controversy,  constituting  part 
of  Its  assets.  In.  establishing  and  acquiring 
a  controlling  interest  In  Babington-Batemau 
Ca,  Limited;  that  two  years  later  0n  1907) 
def^dant  loaned  to  Babingtoii  Bros.,  Limit' 
ed,  tha  910,000  that  he  la  now  seekli^  to  re- 
cover; that  the  ba^  of  d^^ndant's  action 
Is  a  mortgage,  which,  In  1912,  Robert  Bab- 
lngton, limited  (successor  In  title  of  Babing- 
ton-Batranan  Craiiuny,  limited),  without 
c(Mi8ideraUon,  and  to  the  iHr^ndice  of  Its  own 
creditors,  imposed  upon  said  real  estate,  to 
secure  the  debt  thus  contracted  to  defendant, 
in  1907,  by  Bablngton  Bros.,  limited. 

The  "alternative  plea  of  idalntUTs  peU- 
tl<m,"  to  which,  alone,  and  In  specific  teniu, 
defendant's  idea  of  ]^reacrlption  is  directed, 
Is  mer^  hypothetical,  1.  plaintiff  says,  U 
there  was  any  ccmsideratton  tor  the  moxtgasB 
in  questi(m  (which  he  denies),  it  consisted  of 
a  preexisting  Indebtedness  by  the  mortgagor 
to  defendant,  and  that  the  gi^g  of  the 
mortgage  to  secure  the  same  was  the  giving 
M  a  fraudulent  and  Illegal  peet&tsice  to 
one  creditor  vnr  the  othws,  at  a  time  when 
the  common  debtor  was  insolvent  But  the 
evidence  fails  to  show  that  defendant  was 
ever  the  credits  of  the  mortgagor,  or  tbat 
any  part  of  the  money  loaned  by  him  to  Bab- 
lngton Bros.,  Limited,  Innred  to  the  beaiefit 
of  the  mor^gor.  Hence  there  was  no  con- 
sideration for  the  mortgage;  and  hoioe,  aJso, 
there  is  no  question  b6re  of  giving  a  pref«^ 
ence  to  one  creditor  over  the  others,  and  the 
plea  of  prescription  is  without  appUcathm. 

Upon  the  merits  of  the  case,  defendant  baa 
no  standing  to  complain  of  the  aliwatioii,  by 
Bablngton  Bros.,  Limited,  of  the  property  in 
queetion,  for  the  law  declares  that: 

"No  creditor  can,  by  the  [revocatory]  actioa 
given  by  tbis  section,  sue  inmividnaUy,  to  annnl 
any  contract  made  before  the  time  Mb  debt  ac- 
crued."   0.  C.  1998. 

And  the  contract  whereby  the  property  was 
alienated  was  made  beftHra  defieadaiif ■  debt 

accrued. 

[I]  The  law  further  declares  that: 

"If  the  contract  be  pnrely  gratuitoiu.  It  ibaU 
be  presumed  to  have  been  maob  in  fraud  of  cred- 
itors, if,  at  the  time  of  maldng  it,  the  debtor  bad 
not,  over  and  above  the  amount  of  his  debt^ 
more  than  twice  the  amount  of  property  passed 
by  such  cratnitous  c<»trsct." 

The  contract  here  in  questiim  is  shown 
to  bave  been  pnrely  gratuitous  on  the  part  of 
the  mortgagor,  and  the  evidence  satisfies  us 
that  the  mortgagor  did  not,  at  the  time  it 
was  made,  have,  over  and  above  the  amount 
of  Its  debts,  more  than  twice  the  amount 
of  the  property  passed  by  such  gratuitouB 
contract,  which  must  therefore  be  presumed 
to  have  beoi  made  In  fraud  of  creditors. 

The  Judgment  appealed  txom  Is  accordlnglf 
afflrmed. 
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KLUMPP  et  aL  HOWOOTT. 
(Supr«m«  Coart  of  LoubUna.   March  6,  1916- 
Rehearing  Denied  April  S,  191&) 

(Byllahut  bv  th«  Oovrt.) 

1.  COTENAWTB  «»121(2)— WaRBANTT— BVIC- 
TXOtf — CONCLUaiYENEBS  OF  JUDOUBWiy-PAB- 
TIES  COA'CLUDED — PrIVHS. 

A  judemeot  of  evictioD  Iq  another  state 
coDclndet  toe  vendor  and  warrantor,  unless  be 
can  sbow  that,  had  he  received  notice,  be  could 
have  proven  new  facts  or  filed  some  peremptory 
excepdons.  which,  if  presented  to  the  court, 
would  bare  produced  a  different  result.  A  war- 
rontor,  not  notified,  cannot  assign  errors  in  the 
judgment  of  eviction  of  a  competent  court. 

[Ed.  Note— For  other  caseH.  see  Covenants, 
Cent  Dig.  8  222;  Dec.  Dig.  ^121(2).] 

2.  •'Advebse  Possession"  ^=»14,  16(1)— Na- 
TUKE  AKD  Requisites  —  "Actual  Posses- 
sion." 

The  Texas  sUtutes  of  limitation  of  8,  5, 
and  10  years  in  real  actions  run  only  in  favor 
of  persons  having  peaceable  and  adverse  pos- 
session of  the  premises,  and  "adverse  posses- 
sion" is  defined  "as  an  actual  and  visible  ap- 
propriation of  the  land."  The  circumstance 
that  the  claimant  made  a  survey  of  the  tract 
and  marlced  its  boundaries,  paid  taxes  on  It,  and 
excluded  trespassers,  will  not  constitute  actual 
posscs8i<m. 

[Kd.  Note.— For  other  casMtSee  Adverse  Po«- 
srssioD,  Cent.  Dig.  8S  77-83,  87,  88;  Dee.  IMg. 
0=>14.  16(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Aetaal  Poneaaiwi; 
Advene  Possession.] 

8.  Btxdbncb  ^419(2>— Pabol  Evidbroe  At^ 

FECTIIfQ  WBlTINaa—CON 81  DERATION. 

Where  a  deed  recites  that  the  price  is  $500 
in  cash  and  "other  valuable  conniderations,  the 
door  Is  left  open  fbr  evidence  to  prove  the  fall 
condderatioa  of  the  conveyance. 

[Ed.  Note.— For  other  ca»e«i_  see  Evidence, 
Cent.  Dig.  I  1912;  Dec.  Dig.  «»419(2).] 

Appeal  from  Givll  District  Oonrt,  Pariah  of 
Orleans;  B.  K.  Skinner,  Judge. 

Action  by  Julias  O.  Klumpp  and  others 
against  W.  H.  Howcott  Fnun  the  judgment, 
plaintiffs  appeal,  and  defendant  Joins  in  the 
appeal.  Affirmed. 

Louis  P.  Bryant,  of  New  Orleans,  for 
plaintiffs.  Hall,  Monroe  &  Lemann,  of  New 
Orleans,  for  defendant 

LAND,  J.  The  plaintiffs,  as  the  sole  heirs 
of  H.  F.  Klumpp,  deceased  on  July  18.  1911, 
Instituted  this  their  second  suit  against  the 
defendant  on  the  same  cause  of  action.  The 
first  suit  was  Instituted  in  March,  1000,  and 
discontinued  In  May,  1911. 

The  allegations  of  fact  set  forth  In  the  pe- 
tition are  substantially  as  follows: 

On  December,  189.3,  the  defendant,  by  no- 
tarial act  passed  in  the  city  of  New  Orleans, 
sold  and  transferred,  with  all  le^^l  vrar- 
ranties,  uuto  the  said  H.  F.  Klumpp,  two 
tracts  of  land,  one  of  640  acres  and  the  other 
of  320  acres  situated  In  Leon  county,  Tex., 
for  the  sum  of  $500  and  "other  valuable  con- 
siderations." 


In  January.  1906,  M.  A.  Stanley  and  oth- 
ers instituted  suit  in  the  district  oourc  of 
Leon  coant7,  Tec,  against  plaintiffs  herein 
for  the  possession  of  the  lands  described  in 
their  petition,  Inoludlng  them  as  defendants 
with  others  for  other  lands  which  were 
bous^t,  as  well  a»  to  try  title  and  for  dam- 
ages. 

The  case  was  tiled,  and  at  the  August 
term,  1907.  the  court  rendered  judgmrat 
against  idaintlfb  her^  for  said  lands ;  and 
that  the  said  case  fpas  appealed  to  the  Court 
of  ClTil  Appeals,  Fourth  Sm>reme  Judicial 
District  of  Texas,  which.  In  November,  1808. 
affirmed  the  judgment  of  the  lower  tiouit. 

The  petition  htt^  r^xresmts:  "niat  by 
virtue  ut  said  Jndgment  petitioners  were 
evicted  from  ssld  lands,  by  a  siqierlor  title;" 
that  the  "otbCT  valuable  consideration"  men- 
tioned tn  the  said  act  d  sale  from  Howcott 
to  Klumpp  was  the  farther  sum  oC  $1,696.18 ; 
and  that  by  reason  of  said  eviction  "by  a  sib 
perior  title  judicially  ascertained  and  de- 
creed.** the  pettfl(»ers  demand  of  the  defend- 
ant Iwrein  the  return  of  the  purchase  money, 
to  wit,  the  sum  of  $2,096.13,  with  8  per  cent 
interest,  the  legal  rate  in  the  state  of  Texas, 
from  December  14,  1893,  to  date  of  salt 

The  petition  farther  represents  that  itlaln- 
tlffs  and  their  deceased  father  had  paid  all 
taxes  doe  and  exigible  on  said  lands  by  the 
state  of  Texas,  to  the  amount  bt  $201.72; 
and  that  nattier  the  saM  H.  F.  Kinmi^  or 
petitioners  ever  took  acfcnal  possession  or 
used  the  aforesaid  described  lands  directly 
or  indirectly. 

Plaintiffs  pray  for  judgment  for  $4,874.42, 
with  legal  Interest  from  the  date  thereof  nu- 
tUpald. 

To  this  petition  the  defendant  filed  an  ex- 
ception of  no  right  of  and  no  cause  of  action. 

This  exception  was  tried  In  limine,  but 
was  not  decided,  the  court  ordering  the  same 
to  be  referred  to  the  merits  of  the  case. 

Defendant  In  no  manner  waiving  the  ex* 
ception,  but  on  the  contrary  Insisting  on  the 
same,  and  filing  answer  only  In  the  alterna- 
tive, because  ordered  to  do  so  by  the  court, 
pleaded  sundry  defenses  to  the  action,  among 
them,  no  notice  of  the  threatened  eviction 
was  given  to  the  respondent;  that  the  al- 
leged eviction  was  due  to  plaintiff's  failure 
to  properly  defend  the  suit  brought  against 
them  In  Texas ;  that  the  plaintiffs  would  have 
been  entitled  to  recover  any  taxes  paid  by 
them  upon  the  land  fn>m  whlcdi  they  were 
evicted,  and  their  failure  to  do  so  should 
not  be  visited  on  the  defendant;  that  the 
plaintiffs  have  heretofore  Judicially  admitted 
tliat  the  purchase  price  of  the  land  in  ques- 
tion was  $500,  and  are  estopped  from  claim- 
ing that  the  consideration  was  greater ;  and 
that  plaintiffs  could  and  should  have  taken 
possession  of  the  property,  and  that  the  im- 
provements thereon  were  more  than  suffi- 
cient to  offset  any  claim  for  interest. 


^s»For  othw  cMM  im  uaw  lopto  and  KSY-NUMBBA  in  All  Kar-NuoUMrwd  DlgwU  and  Induw 
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When  the  case  was  called  for  trial,  the 
plalntlffb  waived  their  demand  for  taxes; 
and  the  def^dast  objected  to  any  and  all 
evidence  being  heard  on  the  ground  that  the 
exception  of  no  cause  of  action  filed  by  the 
defendant  is  well  taken  and  should  be  main- 
tained. Def^dant  also  objected  to  any  and 
all  evidence  oi  evlctl<»i  by  any  one,  saving 
the  six  persons  named  in  the  petiticm.  The 
court  ordered  that  the  exceptions  go  to  the 
effect 

The  case  was  tried,  and  there  was  Judg- 
ment against  the  defendant  for  $300,  with 
legal  interest  tnm  date  of  evictiini,  and  tor 
costs. 

Flaintm  have  appealed,  and  the  defmd- 
ant  has  Jtrfned  In  flie  am>ea}  snd  prayed  that 
the  judgment  below  be  reversed  and  the  ex- 
ception of  no  cause  of  action  be  maintained. 

[1]  The  exception  of  no  cause  <MC  act^ 
ralaes  a  questttm  of  Texas  law,  whidi  Is 
stated  In  the  d^ositlon  of  a  Texas  lawyer 
as  follows: 

"Under  the  laws  of  the  state  of  Texas,  the 
children  or  heirs  of  the  grantee  who  have  been 
judicnally  evicted  from  the  possession  of  the 
land  held  hy  warranty  deed  to  their  ancestor, 
the  original  grautee,  bave  a  cause  of  action  upon 
■aid  warrant;  in  said  deed  agaiost  the  grantor 
and  warrantor." 

The  same  witness  testlfled,  In  sobstance, 
that  the  pialntlffa,  under  the  lam  of  Texas, 
have  a  cause  €t  action  against  the  defendant^ 
under  the  warranty  deed  in  questUm  to  re- 
cover the  price  paid,  with  6  per  ooit  inter- 
est from  the  date  payment  thereto.  An- 
other Texas  lawyer  testified  to  the  same  ef- 
fect 

The  alleged  Judgmoit  of  eviction  iwesumed 
to  have  been  rendered  according  to  the  laws 
of  Traaa  vested  in  the  plalntUb  the  right 
and  cause  of  acU<m  srt  forth!  in  their  peti- 
tSosL  Under  C.  a  art.  2518.  such  a  Judg- 
ment concludes  the  vendor,  unless  he  can 
show  that,  had  he  received  notlo^  he  could 
have  proven  new  facts,  or  filed  some  peremp- , 
tray  exception,  which  If  pres^ted  to  the  | 
court  would  have  produced  a  different  result 
See  Volant  v.  Lambert,.  6  Martin  (N.  S.)  659 ; 
lUvas  T.  Hunstodc,  2  Bob.  10&  In  the  last 
case,  the  court  beia  that  the  vendor  could 
sot  urge  error  In  the  Judgment  of  eviction 
oa  the  record  as  presented  to  the  court 

As  the  Jndgmoit  ot  eviction  la  prima  fiide 
valid,  the  defendants'  exception  ot  no  cause 
of  action  Is  bad. 

This  exception  Is  based  m  C  O.  art  2602, 
reading: 

'^bat  the  warranty  should  have  existence,  It 
is  necessary  that  the  right  of  the  person  evict- 
ing shall  have  existed  before  the  sale.  If,  there- 
for^ this  right  hefore  the  sale  was  only  impei^ 
feet  and  is  afterwards  perfected  by  the  negli- 
gence of  the  buyer,  he  baa  no  claim  for  warran- 
ty." 

This  suit  is  based  on  the  Judgment  of  evic- 
tion, which  presumably  was  rendered  on  a 
proper  showing  that  the  right  the  persona 
evicting  existed  beftoe  the  sale  firom  the  de- 
fendant to  plaintiffs'  iathm.   The  court  in 


rendering  the  judgmoiit  necessarily  found 
that  the  legal  title  was  In  the  plaintiffs  in 
the  eviction  suit 

The  question  whether  the  title  of  the  plain- 
tiffs In  eviction  was  pufected  1^  tlie  n^l- 
gence  of  the  defendants  in  evitiJUm,  la  a  mat- 
ter of  d^ense  in  the  present  Milt 

The  exception  of  no  cause  ot  actlim  Is 
therefOTe  overruled. 

The  answer  denies  particularly  that  die 
plaintiffs  are  the  heirs  or  repress tatives  of 
H.  F.  ElnmH>  as  alleged.  The  helzshU)  Is 
proven  by  the  evidence 

The  answer  denies  that  any  notice  was 
given  defendant  of  Oie  threatened  eviction, 
and  avws  that  if  the  plalntUEs  had  bea 
evicted  as  alleged,  then  their  eviction  was 
due  to  th^  failure  to  pn^erly  defend  the 
suits  against  tiiem  for  that  purpose 

It  Is  shown  that  no  dtathm  In  warranty 
was  served  <m  the  dcfmdant 

The  record  In  the  case  of  M.  A.  Stanley  et 
al.  V.  W.  F.  Klumpp  et  aL  in  the  district 
court  for  the  county  of  Letm,  state  of  Texas, 
shows  that  the  court  carefully  considered  the 
title  held  by  tbe  dtf  endant  to  Oie  land  tai 
questlcm,  and  decided  that  his  voidor,  Annie 
J.  Lester,  bad  no  title  to  the  premises^  The 
Court  of  .^ipeals  of  Texas  affirmed  the  Judg- 
ment of  the  district  court  . 

[2]  Defendant's  contention  that  his  vendee, 
Klumpp,  or  his*  heirs,  might  have  defeated 
the  daiina  of  the  successfnl  parties  to  the 
suit,  by  pleading  ivescription  under  the  Tex- 
aa  statutes,  Is  without  force,  because  It  is  not 
provm  that  the  defendant,  or  the  plalntiffi 
or  their  father,  ever  had  any  ootiial  posses- 
don  of  the  two  tracts  of  land  described  in 
the  petition.  William  F.  Klum^ib  one  ot  the 
plain tifTs,  testlfled  as  follows: 

"Q.  From  the  time  Mr.  E3umpp  that  this 
purchase  was  made  of  this  land,  did  the  estate 
or  any  one  of  the  Klumpp  family  ever  make  use 
of  said  land  or  obtain  any  revenues  by  reat, 
lease  or  otherwise? 

"A.  No,  sir." 

The  extracts  from  the  testimony  of  the  de- 
fendant on  page  8  of  his  original  InteC  read 
as  f<^ows: 

"Q.  Did  yon  have  a  snrvay  of  the  land  made? 

"A.  Yes;  I  had  the  county  surveyor  survey 
the  land  and  I  gave  old  Mr.  Klnmpp  the  originv 
survey  and  the  county  survey,  ana  I  colored  ft 
BO  he  might  find  it 

"Q.  During  the  period  of  your  ownerah^  si 
this  land  had  you  any  one  woUng  over  it  toe 
you? 

"A,  Yes:  Mr.  Partri<A.  I  think  he  bad  a 
house  on  the  land  but  I  won't  be  positive  aboat 
It" 

In  Ramos  Lumber  ft  M^  Oo.  v.  Labarn^ 
116  La.  088,  40  South.  900,  this  court  held 

that: 

The  "circumstance  that  the  claimant  made  a 
surrey  of  the  tract  and  marked  its  boundaries, 
or  paid  taxes  on  it  and  excluded  trespassers, 
*  *  *  will  not  constitute  actual  possession"— 
citing  1  Cyc  990. 

The  Texas  statutes  declare  that  "adverse 
poesotsUm"  Is  an  ootitat  and  vUMe  appro- 
priation  of  the  land,  and  that  the  prescription 
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of  3.  5,  and  10  years  ma  In  favor  ot  amy  per- 
son bavlng  "peaceable  and  adTorae  possefr- 
slon"  of  real  estate 

Tbe  Tezaa  attorneys  who  testified  in  this 
case  deposed  that  under  the  laws  of  that 
state,  prescription  did  not  run  against  mar- 
ried women,  in  respect  to  their  s^arate  prop- 
erty, until  the  year  1896,  and  that  In  their 
opinion  the  Klumpps  could  not  have  snccesa- 
fnlly  urged  a  plea  of  prescription  in  the  suit 
against  them.  We  do  not  deem  It  necessary 
to  consider  defendant's  contention  that  the 
Texas  lawyers  did  not  consider  the  Klumpp 
title,  as  It  Is  evident  that  the  Klumpps  had 
no  adverae  po»»et$i(m  on  which  a  plea  of 
prescription  could  have  been  based. 

[3]  In  their  answer  In  the  eviction  suit, 
the  Klumpps  represented  that  W.  H.  Howcott 
had  conveyed  and  sold  t^e  two  tracts  of  land 
to  their  father  "for  the  sum  of  $500  cash 
paid  him  by  said  H.  F.  Ellumpp,"  and  prayed 
that  In  the  event  they  were  cast  In  the  suit, 
for  Judgment  against  the  said  Howcott  for 
said  sum  ot  fSOO. 

If  Howcott  bad  made  himself  a  party  to  the 
evictlixi  suit,  Judgment  would  have  been  ren- 
dered against  hhn  for  |500  as  prayed  tor  In 
the  answer. 

Tbfl  present  suit  was  bron^t  on  theory 
tbat  DO  oath  price  was  paid,  but  that  the 
conveyance  was  a  ^ving  in  payment  tat  an 
antecedent  d^t  exceeding  the  sum  of  $2,000. 
The  deed  ledtes  a  sale  ot  the  property  for 
the  price  ot  KSOO  "and  other  valuable  ctn- 
siderations.** 

Defmdanl^s  explanation  of  the  transactioD 
is  that  It  was  a  compromise  settlranait  in 
whicb  Elamiq>  took  the  land  at  the  value 
of  $500  for  the  debt 

Tbls  tXKBBtet  was  made  In  1893t  and  at 
that  time  the  defendant  was  tinandally  em- 
barrassed, and  was  practiciaiy  Instdvent) 
His  note  for  $%096JS,  held  by  Klumpp,  had 
been  past  due  and  unpaid  since  May  19, 1883. 
According  to  the  testlmoiiy  of  the  defendant, 
Klumpp  offered  to  take  |600  for  the  note, 
and  the  defendant,  not  having  the  maaejt 
proposed  to  pay  that  amount  a  transfer  of 
the  land  In  question.  Defendant's  state- 
ment on  this  point  Is  supported  by  a  copy 
of  an  agrenaent,  the  original  of  which  he 
testified  was  signed  bj  Klanqip  and  himself 
shortly  before  the  execotlon  of  the  deed  of 
conveyance^ 

The  trial  Judge  gave  credit  to  the  testimony 
of  the  defoidant,  which  certainly  gives  a 
good  reason  for  the  fixing  of  the  price  of  the 
sale  at  $500,  and  which  is  supported  by  the 
answer  and  call  in  warranty  filed  t^^  the 
Klumpps  In  the  eviction  suit 

We  assume  that  the  words  "and  other  con- 
siderations" were  Inserted  in  the  deed  to 
cover  all  business  transactions  between  the 
parties  Invcdved  in  the  settlement. 
Judgment  affirmed. 

UONBOB^  OL  J.,  takes  no  part 


(138  La.) 

No.  20316. 

O'MSAL  V.  BIG  PINE  LUMBBB  00. 
limited. 

(Suprona  Goort  ot  Louisiana.   March  6,  1816L 
Behearing  Denied  April  8,  lftl6.) 

(Bvllalua  by  the  Court.) 
Raiuoaas  «s>2T6<3)— OpE^noN^IirjUBiBS 

TO  TbESFASSBBS— LlABtUTT. 

Where  a  boy  of  12,  seated,  though  as  a 
mere  trespaaser,  on  the  edge  of  a  flat  car  in  a 
siding,  is  seen,  at  a  distooce  ot  75  yards,  by 
the  engineer  of  a  locomotiTe  who  is  backing  it 
into  the  aiding  to  make  a  drop  switch,  and  the 
speed  of  the  locomotiTe  is  such  as,  with  its 
weight,  to  threaten  the  car  with  destruction  and 
the  boy  with  death,  the  engineer  owes  the  duty, 
from  the  moment  that  be  sees  the  boy,  of  doing 
everything  that  It  is  possible  for  him  to  do  to 
avoid  injuring  bim,  and  is  guilty  ot  negligence 
in  failing  to  make  any  attempt  to  check  the 
speed  of  the  locomotive.  And  where,  in  sach 
case,  the  boy  jumps  off  the  car,  and  in  scrambling 
away  from  the  threatened  danger  gets  upon  the 
main  track  and  is  injured  by  the  cars  which  the 
locomotive  has  dropped,  and  which  are  running 
on  that  track  without  brakes  or  brakemen,  the 
company  employing  the  engineer  Is  responsi- 
ble, in  damages,  for  the  Injuries  received  by  the 
boy.  It  is  well  settled  that  cme  who  negligently 
places  anotber  in  danger  cannot  exact  of  bim 
the  exercise  of  the  moat  deliberate  judgment 
in  his  attempt  to  escape  therefrom. 

[Ed.  Note.— For  other  caa«s  see  Railroads, 
Gent  Dig.  H  680-883;  Dec.  Dig.  «3>276(3).] 

Provosty,  J.,  dissenting. 

Appeal  from  Thirteenth  Judicial  District 
Court,  Parish  of  Grant;  W.  F.  Blackman, 
Judge. 

Action  by  John  M.  (^Neal  against  Big 
Pine  Lumber  Company,  limited.  Fnsn  a 
Judgm^t  tor  plaintiff,  def^idant  ai^eals. 
Affirmed. 

John  A.  Wllliama  and  O.  H.  McCain,  both 
of  Colfax,  for  appellant  W.  0.  ft  J.  B.  Rob- 
erts, of  Colfax,  and  Grisbam  ft  Ogiesby,  of 
Winnfleld,  for  appSUee. 

Statement  of  the  Case. 

MONROE,  a  J.  Defendant  has  appealed 
from  a  verdict  and  judgment  of  $1,500. 
awarded  as  damages  for  personal  injuries 
sustained,  through  allied  negligence  of  Its 
agents,  by  plaintUf's  minor  son.  Plalntlfl 
has  answered  the  appeal,  praying  for  an  In- 
crease in  the  amount  of  Uie  award. 

It  appears  from  the  evid€au»  tbat  defend- 
ant owned  a  lot^g  road  that  ran  east  and 
west;  that  it  had  a  ccmmlssary  store  at  a 
certain  point  on  the  road,  tbr  about  a  qnarter 
of  a  mile  In  each  (UrecUmi,  from  which,  upon 
each  side  of  the  road,  were  tiie  quartos  of  its 
employds,  constituting,  with  their  fomllles. 
a  popolatim  ot  about  200  persons ;  tiiat  to 
the  westward  of  the  cmnmissary,  and  at 
about  tile  west  end  of  the  littie  hamlet  (or, 
say,  a  quarter  of  a  mile  distant),  there  was 
a  switch,  from  which  a  spnr  track  branched 
off  on  the  soutii  side  of  fbe  main  trade,  ran 
along  about  parallel  with  It.  at  a  distance 
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from  the  main  track  of  from  12  to  32  feet, 
and  then  led  off  Into  the  woods,  but  the  rails 
of  which,  at  some  time  prior  to  the  accident 
here  in  question,  had  been  taken  up  to  a 
point  within,  say,  240  feet  of  the  Bwltch, 
leaving  that  much  of  the  spur  as  a  storage 
and  switching  track ;  the  practice  of  defend- 
ant having  been,  as  we  infer,  to  start  In 
the  mornings,  from  the  mill,  to  the  east- 
ward of  the  commissar?,  and  complete  the 
making  up  of  its  trains  and  the  picking  up 
<st  Its  employ^  at  or  about  the  commissary 
and  the  switch,  whence  the  cars  and  employes 
would  be  conveyed  to  the  places  where  they 
were  needed  for  the  work  of  the  day.  Plain- 
tiff was  engaged  In  getting  out  railroad 
ties  for  defendant  under  contract,  and  lived 
about  three-quarters  <A  a  mile  to  the  north  of 
Its  main  tradk,  the  lane  from  his  house  lead- 
ing to  a  point  on  that  track  about;  say,  150 
feet  to  the  westward  of  the  switch,  and  hence 
a  little  more  than  a  quarter  of  a  mile  to  the 
westward  of  the  commissary,  thou^  we  Infer 
that  the  (MHumlssaiy  might  have  been  reach- 
ed frcon  plalntUfa  bouse  by  tiUEing  the  hypot- 
enuse, rather  than  the  two  etfdes,  of  the  trlr 
angle,  and  Uie  erldence  shows  that  there 
were  paths  leading  to  that  establishment 
alimg  the  sides  <A,  as  as  upon,  the 
tracks.  Early  in  the  morning  of  August  2, 
1912,  plaintiff  Instructed  his  sou,  an  Int^- 
gent  boy,  12  years  of  age,  to  go  to  the  com- 
missary and  get  supplies  of  some  kind,  and 
the  boy  proceeded  down  the  lane  ontll  he 
reached  the  tracks,  where  he  found  two 
skelet(Hi  logging  cars  and  an  open  flat  car  on 
the  siding  or  spur  track,  the  flat  car  being 
to  the  eastward  of  the  others.  He  also  found 
another  boy,  whom  he  knew,  and  who  was  In 
defendant's  employ,  on  the  flat  car,  and  they 
Iroth  knew  that  an  engine  would  presently 
come  along  and  take  out  the  flat  ear,  which 
would  be  needed  for  the  transportation  of 
the  employes.  The  other  boy  suggested  to 
young  O'Neal  that  he,  too,  should  get  on  the 
Hat  car  and  ride  to  the  commissary,  and,  al- 
though both  the  O'Neals,  father  and  son,  testi- 
fy that  the  latter  had  been  forbidden  to  ride 
on  defendant's  trains,  and  had  been  whipped 
for  dlsobetllence  in  that  respect,  he  neverthe- 
leBs  got  on  the  car  and  seated  himself  on  the 
north  side,  with  his  legs  hanging  over  the 
edge,  while  the  other  boy  occupied  a  similar 
position  on  the  south  side.  Presently  an 
engine,  moving  backward  and  pulling  12 
logging  cars,  passed  the  commissary  and 
whistled  and  the  engineer,  having,  In  that 
way,  attracted  the  attention  of  Stewart,  one 
of  defendant's  employes  who  was  convenient- 
ly situated,  gave  a  signal  for  a  "drop  switch," 
which  meant  that  his  purpose  was,  upon 
nearlng  the  switch,  to  uncouple  the  engine, 
give  It  additional  momentum  sufficient  to 
enable  it  to  run  away  from  the  cars  and  into 
the  switch,  and  to  enable  Stewart,  then  to 
dose  tlw  switch  so  that  the  cars,  bting  still  In 
motion.  Would  go  on  down  the  main  track; 


the  idea  bdng  that  the  engine  would  pull 
the  flat  car,  or  perhaps,  the  three  cars,  out  of 
the  switch,  and  then  back  down  on  the  main 
track,  get  the  12  cars,  and  have  the  train 
made  up,  and  the  engine  in  proper  position 
with  the  cars  behind  the  tender.  Stewart, 
accordingly,  opened  the  switch,  and  the  en- 
gine entered,  and  he  then  closed  it  and  the 
12  cars  passed  on  down  the  main  track.  But 
the  engine  entered  the  switch  at  a  high  rate 
of  speed,  the  circumstances  considered,  and 
the  engineer  did  not  dieck  It ;  and  the  two 
boys,  who  were  seated  on  the  flat  car  with 
which  It  was  threatening  to  collide,  became 
alarmed,  and,  at  the  suggestion  <A  the  other 
hoy,  who  was  probably  <^der  tlian  O'Neal,  the^ 
jumped  off  from  the  respective  sides  upon 
which  they  were  sitting.  The  testimony  con- 
flicts as  to  whether  the  main  tradEwaslife^ 
or  82  feet  from  the  spur;  It  diows  that  the 
space  between  the  tradis  was  about  2%  feet 
lower  than  tbe  surface  the  tracte;  and 
that  O'Neal,  haring  ]umi>ed  to  secape  the  ap- 
proaching engine,  kept  his  attrition  upon  it, 
whUat  scrambling  out  of  its  way,  with  the 
result  that  be  found  himself  standing  uiwd 
the  mds  tbe  cross-ties  of  the  main  track, 
looking  at  Oie  oi^nOi  about  the  time  tlut  It 
struck  the  car  upon  which  be  bad  been  seated, 
and  about  that  time^  alao^  be  was  struck  by 
the  train  of  cars  which  were  passbig  down 
the  main  tra<ft  and  rec^ved  tbe  injniles  at. 
which  be  complains.  It  la  said  that  the 
car  fnrtbeat  to  the  westward  <tf  the  8  that 
were  on  the  spur  track  had  already  been 
partially  derailed,  and  it  la  shown  that  the 
8  were  knocked  off  the  trade,  down  the  bank, 
by  the  Impact  of  the  engine  and  that  the 
drawhead  of  the  flat  car  and  drawb<M  of  tbs 
engine  were  broken  thereby.  TOe  engineer 
admits  that  he  saw  the  boys  on  the  flat  car, 
but  it  does  not  seem  to  have  occurred  to 
him  that  it  was  a  matter  in  which  be  was  at 
all  concerned.  His  testimony  reads.  In  part, 
as  follows: 

Examination  la  chief: 

**Q.  When  you  came  into  the  hole,  or  on  tiie 
side  track,  that  morning,  what  was  the  W^ed 
that  you  were  traveling?  A,  Something  lue  8 
or  10  miles  per  hour  when  I  approached  tbe 
switch.  •  •  •  Q.  Were  you  exceeding  the 
speed  necessary  at  that  time?  A.  I  was  doing 
the  work,  and  was  running  at  a  speed  necesssry 
to  make  the  clearance  that  I  speak  of.  Q.  You 
handled  the  business  out  there?  A.  Yes,  sir; 
I  bandied  the  business  out  there  and  got  out  tbe 
logs.  It  is  not  a  very  easy  matter  to  handle  a 
log  train  on  log  spun  Uiat  are  newly  con- 
structed and  rarely  ever  put  op  In  first-dasi 
shape." 

Cross-examination : 

"Q.  Did  you  notice  the  boy  on  the  flat  car? 
A.  I  did.  Q.  When  you  saw  him  on  the  car, 
how  far  do  you  think  thnt  you  were  from  himi 
A.  I  suppose  I  was  75  yards  from  him,  at 
leasL  Q.  Were  you  backing  down?  A.  I  wfu 
backing  my  engine  into  tbe  side  track.  *  *  * 
Q.  Now  you  say  you  saw  the  boy  on  the  cor' 
A,  Yea,  sir.  Q.  xou  did  not  do,  or  cause  to  be 
done,  anything  to  have  him  get  oS?  A.  No, 
sir;  I  was  doing  my  work:  I  had  the  front 
end  of  tbe  engine  to  look  after,  until  we  wen 
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in  the  dear,  and  then  the  back  end.  The  bOy 
Jumped  off  I  kdow.  Q.  Ho  jumped  off  before 
yoi»  hit  the  car?  A.  I  judge  he  did ;  I  was 
very  boay  at  that  time  with  the  enKine  and  was 
not  looking  at  him.  •  •  ♦  _Q.  Was  there  any 
reason  why  he  ahoold  have  jumped  from  that 
pnr?  A.  Nothing  that  I  know  of.  •  *  *  Q. 
With  what  speed  did  you  hit  that  car?  A.  It 
was  somewhere  between  8  and  10  miles  an  hour, 
Q.  Did  you  not  think  that  was  too  great  speed? 
A.  I  did  not  think  about  It  at  aii.  I  was  work- 
ins  with  the  engine ;  the  sand  was  not  working, 
and  the  engine  was  new  and  stiff ;  hard  to  stop. 

*  *  *  Q.  You  did  knock  the  car  off  the  track? 
A.  I  think  that  I  did." 

The  witness  Stewart  estimates  the  speed  of 
the  train  at  12  or  15  miles  an  hour,  and  he 
says  that  the  drawhead  on  the  tender  of 
the  engine  was  broken.  O'Neal,  Sr.,  testifies 
that  be  found  the  three  cars  that  had  been 
on  the  spur  track,  "down  on  the  bank ;  they 
were  knocked  ofE" ;  that  the  drawhead  of  the 
flat  car  was  broken  and  also  the  steel  draw- 
bar of  the  engine  (meaning,  of  course,  of  the 
tender) ;  and  that  the  12  cars  bad  gone  down 
the  main  track  for  at  least  a  half  a  mile  be- 
yond the  i)Olnt  at  which  the  accident  occur- 
red, haTlng,  as  otherwise  appears,  neither 
brakes  nor  brakemen  on  board  of  them.  And 
there  is  no  contradlcUon  of  his  testimony 

•  on  either  point 

It  Is  shown  that  instructions  were  given, 
and  posted,  prohibiting  the  carrying  of  pas- 
sengers, other  than  employes,  on  defendant's 
trains,  but  that  they  were  not  generally  obey- 
ed by  those  In  charge  of  the  trains.  It  is 
also  shown  that  the  tracks,  about  the  scene 
of  the  accident  were  as  commonly  used  as 
highways  as  the  paths  on  the  sides  of  them, 
though  It  does  not  appear  that  defendant 
encooraged  that  practice. 

Opinion. 

The  boy  was,  no  doubt,  at  fault  In  getting 
on  the  flat  car,  but  from  the  moment  that  the 
engineer  actually  saw  him,  he  owed  the  duty 
of  doing  everything  that  it  was  possible  for 
him  to  do  to  avoid  injuring  him.  According 
to  his  own  testimony,  he  knew  that  his 
engine  was  approaching  the  open  flat  car 
(ui)on  the  edge  of  which,  with  his  legs  hang- 
ing over,  the  boy  was  seated)  at  the  rate  of 
8  or  10  miles  an  hour,  and  Stewart,  who 
acted  as  switchman  and  saw  the  engine  pass, 
estimates  Its  speed  at  12  or  15  miles  an  hour. 
It  Is  beyond  dispute  that  the  speed,  plus  the 
weight  of  the  engine,  were  suffldent  to  knoL-U 
the  car  off  the  track,  down  the  bank.  Hence 
the  boy  was  In  Imminent  danger ;  and,  though 
it  is  possible  that  he  might  have  escaped  in- 
jury If  he  had  remained  where  he  was,  the 
most  deliberate  judgment  would  rather  ap- 
prove the  wisdom  of  his  course  In  attempting 
to  find  a  safer  place.  Counsel  for  defendant 
argue  that  he  might  have  stopped  In  the 
hollow,  midway  between  the  spur  and  the 
main  tracks,  but,  if  the  cars  were  knocked 
off  the  track  and  down  the  bank,  it  does  not 


appear  to  us  that  the  hollow,  between  the 
banks,  would  have  been  a  desirable  stopping 
place.  In  any  event,  no  matter  what  may  he 
the  aspect  of  the  situation  after  the  event, 
it  appeared  to  him  at  the  time  that  the  dan- 
ger that  threatened  was  that  the  car  that 
he  was  siting  on  would  be  derailed  and  turn- 
ed over  into  the  hollow,  and  hence  that  it 
would  be  better  for  him  to  get  further  away. 
It  Is  then  argued,  in  effect,  that,  conceding 
that  such  -a  course  was  proper,  still  he  should 
not  have  placed  himself  In  the  way  of  the 
on-coming  log  train,  of  which  he  knew,  or 
should  have  knowa  Upon  that  subject,  the 
boy  testifies  that  be  saw  the  engine  with  the 
cars  following  it,  at  the  commissary,  but  that 
thereafter  hie  Interest  was  centered  upon  the 
engine,  which  entered  the  switch,  and  was 
coming  down  uptm  him ;  and,  in  view  of  the 
situatlfm  brought  aitoat  by  Its  approa^  at 
a  speed  that  seemed  to  threaten  him  with 
destmctltHi,  his  explanaticn  la  natnrsl  enough. 
Moreover,  he  says  that  he  did  not  know 
about  drop  switching,  at  that  time,  and  his 
testimony  leaves  the  impreaslwi  that,  U  he 
bad  thought  of  the  cars  at  all,  it  would 
have  been  to  assume  that  they  were  following 
the  engine  Into  the  switch.  It,  however,  it 
were  shown  that  he  was  familiar  with  drop 
switching,  and  had  reason  to  believe,  and 
did  believe,  vrhen  he  first  saw  the  engine  and 
cars,  that  a  drop  switch  was  in  contempla- 
tion, and  that  the  engine  would  come  Into  the 
switch  whilst  the  cars  would  proceed  on  the 
main  track,  we  are  of  oplnlim  that  be  could 
not  be  held  responsible  for  his  error  of  judg- 
ment in  getting  on  the  main  track,  since  he 
did  so  under  pressure  of  an  ezcitement  cre- 
ated by  the  danger  which  wag  threatened  by 
the  engine,  In  consequence  of  the  negligence 
of  the  engineer,  and  which  he  was  endeavor- 
ing to  escape. 

The  principle  Is  well  settled  that  one  who 
negligently  places  another  In  danger  cannot 
exact  of  him  the  exercise  of  the  most  de- 
liberate Judgment  In  his  attempt  to  escape 
therefrom. 

A  good  deal  of  emphasis  Is  laid  by  plain- 
tiff's counsel  upon  a  rupture  from  which  the 
boy  is  shown  to  have  been  suffering,  and 
which  they  attribute  to  the  accident;  but 
the  evidence  leads  us  to  believe  that  he  had 
sustained  that  Injury  on  some  previous  oc- 
casion, probably  by  Jumping  off  his  father's 
barn.  His  other  Injuries  consisted  of  lacer- 
ations of  the  scalp  and  of  the  left  leg  and 
bruises,  from  all  of  which  he  had  pretty  well 
recovered  at  the  time  of  the  trial.  He  suf- 
fered considerably,  however,  and  wa&  on 
crutches  for  several  months,  and  we  do  not 
find  the  amount  allowed  excessive.  On  the 
other  hand,  we  find  no  reascn  for  increasing  it. 

The  verdict  and  Jndgmei^  aiwealed  ttom 
are  therefore  affirmed. 

PROVOSTY,  J.,  dlaaenti. 
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WATERHOUSB  v.  STAB  LAND  CO., 
LUnited,  et  bL 
<Snpreme  Gonrt  of  Iionislaiia.   Hardi  6,  lftL6. 
Beheatiaff  Dented  April  8,  1916.) 

(8yllabtt»  hu  the  Court.) 

1.  Finding  «=322S— Exceptions— Heabino. 

Where  the  trial  aad  final  dispoaition  of  an 
exception  will  put  an  end  to  a  case,  it  should  be 
disposed  of  before  going  into  the  trial  on  its 
merits. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §9  684-B90 ;  Dec.  Dig.  «ft=>228.] 

2.  Pasties  «=91—Peci7niabt  Intsbest. 

One  without  a  pecuniary  interest  has  no 
Jndidal  standing  in  the  courts. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent. 
Dig.  S  1 ;  Dee.  Dig.  «=»1.] 

8.  Husband  and  Wife  ^=>273(1)— Coumuni- 

TT— Rights  of  Putativk  Wife. 

Where  a  second  marriage  has  been  entered 
into  by  a  huaband  daring  the  existence  of  a 
previous  marriage,  and  the  second  wife  is  in 
good  faith  and  is  ignorant  of  the  existence  of 
the  prior  marriage,  the  property  acquired  by  the 
husband  during  the  existence  of  the  second  mar- 
riage will  be  divided  between  his  two  wives; 
and  the  cliildren  of  both  or  either  of  the  mar- 
riages are  not  interested  in  such  property. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife.  Cent.  Dig.  Sg  1008, 1008, 1016-1018. 1023; 
Dec.  Dig.  «»278(1).] 

O'Niell,  J.,  dissenting. 

Appeal  from  Clrll  District  Ooort,  Parish  of 
Orleans;  Fred  D.  King,  Judge. 

Action  by  Alice  R.  Waterhouse  against  the 
Star  Land  Company,  Limited,  and  others. 
From  a  Judgment  for  def^dants,  plaintiff  ap- 
peals. Affirmed. 

Dart,  Kemau  ft  Dait,  of  New  Orieans,  for 
amwllant  Wm.  Winana  Wall,  of  Nev  Or- 
leans, for  appellees. 

SOMMERVILLE,  J.  Plaintifr,  In  her  ca- 
pacity as  natural  tutrix  of  the  minor  Stanis- 
laus John  Arthur  Waterhouse,  alleged  that 
he  la  the  sole  heir  of  his  father,  John  Ed- 
ward Waterhouse,  who  in  turn  had  inherit- 
ed from  his  father,  John  Arthur  Waterhouse, 
a  share  and  Interest  In  the  defendant  com- 
pany, which  was  owned  by  John  Arthur  Wa- 
terhouse at  the  time  of  his  death,  and,  in 
addltlcMi  thereto,  that  the  said  J<^n  Edward 
Waterhouse  was  the  owner  of  ten  shares  of 
stock,  of  the  par  value  of  $100  each,  of  the 
capital  stock  of  the  defendant  company.  She 
(barges  that  Mrs.  Mary  A.  Waterhouse,  the 
widow  of  John  Arthur  Waterhouse,  and  their 
son,  James  C.  Waterhouse,  usurped  and  as- 
sumed, without  election  or  appointment,  the 
positions  of  president  and  secretary-treas- 
urer, respectlTely,  and  members  of  the  board 
of  directors  of  the  said  company,  and  that 
they  have  done  certain  things  set  forth  In 
the  petition  which  were  lU^al  and  fraudu- 
lent, with  the  view  to  defraud  the  corpora- 
tion and  minority  stockholders  thereof;  fur- 
ther, that  said  officers  and  directors  have 
Jeopardized  and  are  Jeopardizing  the  rl^ts 


of  the  minority  atodcholdeTS,  and  that  tbey 
are  grossly  mismanaging  the  business  of  the 
said  COTporatlon,  and  committing  acts  ultra 
Tires,  and  are  wasting,  misusing,  and  misap- 
plying the  property  and  funds  of  the  corpora- 
tian.  And  she  prays  that  the  defendant  com- 
pany, together  with  Mrs.  Mary  A.  Water- 
house,  its  president,  James  O.  Waterhouse. 
the  secretary-treasurer,  and  these  same  per- 
sons as  acting  members  ot  the  board  of  di- 
rectors of  said  corporation,  be  cited,  and  for 
Judgment  against  said  persons  for  the  value 
of  the  prt^rty  of  the  corporation  which 
has  been  disposed  of  by  them,  and  that  they 
be  dismissed  from  the  offices  occupied  by 
theuL  And  she  further  asks  that  the  defend- 
ant corporation  show  cause  why  a  receiver 
should  not  be  appointed  for  it,  and  that  a 
receiver  be  appointed  thereto. 

The  three  defendants  made  separate  ap- 
I>earances,  and  for  cause  why  a  receiver 
should  not  be  appointed  excepted: 

"That  the  late  John  E.  Waterhoase  at  the 
time  of  death  owned  no  stock  whatsoever  In  the 
Star  Land  C<»npaDy,  Limited,  defendant  here- 
in. 

"That  at  the  time  of  the  marriage  between 
John  A.  Waterhouse,  deceased,  and  €xcei>tor 
(Mrs.  Mvry  Waterhouse),  said  John  A.  Water- 
house,  deceased,  had  no  property  whatsoever; 
that  all  of  the  property  owned  by  the  said  John 
A.  Waterhonse,  deceased,  and  In  his  possession, 
or  in  the  possession  of  others  for  him,  at  the 
time  of  his  death,  was  acquired  sabeeqaeDt  to 
the  marriage  lietweoi  exceptor  aad  said  John 
A.  Waterhouse,  deceased;  that  at  the  time  of 
the  marriage  of  the  said  John  A.  Waterhouse, 
deceased,  to  exceptor,  he  bad  a  wife  to  whom  be 
was  legally  married  living ;  that  at  the  time 
of  said  marriage  exceptor  was  ignorant  of  said 

Srevious  marruige  of  said  John  A.  Waterhoase, 
eceased,  and  remained  ignorant  of  said  mar- 
riage up  to  the  time  of  his  death;  tliat  all  of 
the  property  acquired  by  the  said  John  A.  Wa- 
terhouse, deceased,  after  his  said  marriage  to 
said  exceptor  bel<mged  to  his  two  wives,  and  at 
the  time  of  his  death  he  owned  no  property 
whatsoever. 

"That  for  the  reasons  set  forth  the  said  minor, 
Stanislans  John  Arthur  Waterhouse,  la  with- 
out any  interest  whatsoever  in  the  capital  of 
the  stock  of  the  Star  Land  Company,  Limited, 
and  is  not  a  creditor  of  the  Star  Land  C<»n- 
pany,  Limited,  and  Is  abscdntely  withoat  in- 
terest to  prosecute  this  suit  and  stand  in  Jodg- 
ment  herein."  ^ 

[1]  Two  days  after  filing  the  exc^ClMis  by 
the  several  defendants,  all  of  which  were 
to  the  same  effect,  the  defoidaata  answexed 
severally,  after  reserving  all  of  their  rlflfhta 
under  their  excqjitlons,  and  withoat  In  any 
wise  alMtndonlng  the  same,  but  Insisting  there- 
on, denying  the  allegations  of  plalntUTs  peti- 
tion. The  defoidants  were  ordered  to  show 
cause  April  19,  1915,  why  a  receiver  should 
not  be  appointed  to  take  chaise  of  the  af- 
fairs of  the  corporation,  'nie  record  fails  to 
show  what  was  done  on  that  day ;  but  April 
28,  1915,  the  minutes  show  that  the  excep- 
tions to  the  petition  and  the  rule  to  appc^t 
a  receiver  were  taken  up,  heard,  and  submit- 
ted.  On  that  day  the  trial  Judge  ruled : 

"The  court  will  hear  evidence  upon  the  excep- 
tions, and,  if  it  finds  that  the  plaintiff,  John  E. 


^sFor  other  oasss  see  same  tople  and  KST-NUUBBB  In  aU  Key  -Nomtwred  Digests  and  Indazas 
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WaterbooK,  hu  an  Interest,  either  as  a  atock- 
bolder  or  an  hdr,  will  then  go  on  and  try  the 
iMlance  of  the  case;  of  course,  If  be  has  no 
interest,  that  is  the  «nd  of  the  case. 

"To  which  rulins  of  the  court  counsel  for 
plaintiff  reserves  a  oill  of  exceptions." 

[2]  The  bUl  Is  without  merit  If  plaintiff 
bad  no  pecuniary  interest  in  the  defendant 
cMDpanr.  it  vonld  have  been  idle  on  the  part 
of  the  court  to  hare  beard  tastlmooy  od  the 
merits  of  the  cause. 

A  similar  point  was  presoited  In  the  case 
of  Quaker  Bealty  Co.  t.  Labasse.  131  La. 
996,  00  Soath.  601,  Ann.  Cas.  1914A,  1073. 
It  was  there  held  that  a  defendant  had  no 
standing  to  provoke  judicial  Inqtiiry  Into  a 
matter  In  which  be  had  no  pecuniary  inter- 
est, saying: 

"Manifestly  he  has  noLif  be  has  no  pecuniary 
iaterest  in  the  matter.  The  principle  that  one 
without  pecuniary  Interest  lias  no  judidal  stand- 
iag  roos  all  throagh  our  Jurisprudence;  It  is 
fomided  upon  simfue,  plain,  common  sense;  It  is 
fonnulated  in  article  16  of  the  Code  of  Prac' 
tiee,  reading,  *An  action  can  only  be  brouRht 
by  one  baling  a  real  and  actaal  interest  which 
he  pursues  ;*  and  it  has  been  enforced  by  this 
court  in  a  very  large  number  of  cases,  and 
lunoDg  others  in  cases  where  parties  whose  ti- 
Ue  liad  been  divested  by  a  tax  sale  were  still 
seeking  to  litigate  with  reference  to  the  prop- 
erty." 

On  her  brief  plaintiff  complains  that  she 
WM  prevented  from  (rfTerlng  evidence  by  the 
ruling  of  the  conrt  on  the  trial  of  these  ex- 
ceptions; but  this  is  clearly  not  the  case, 
for  the  record  shows  that  evidence  was  of- 
fered by  the  plaintiff,  and  the  trial  of  the  ex.- 
ceptlona  was  closed  with  the  remark,  by 
counsel: 

"That  is  all  I  have  to  offer  on  this  matter 

now." 

It  does  not  a.ppe&r  that  plaintiff  alleged 
sarprise  on  going  to  trial  on  the  exceptions, 
or  that  a  contlnuanoe  was  asked  for,  or  that 
he  asked  for  time  to  produce  further  testi- 
mony. The  Issae  had  been  tendered  some 
time  in  advance  of  the  calling  ot  the  case 
for  trial,  and  both  parties  had  aunotmced 
themselves  reedy  for  trial.  If  plaintiff  had 
erldence  which  might  have  been  successfully 
opposed  to  the  evidence  offered  by  ttie  de- 
fendant on  the  trial  of  the  exceptions,  such 
^dence  was  then  In  court,  or  should  have 
beea  there,  if  she  expected  to  go  to  trial  on 
the  merits  ot  the  cause. 

The  ruling  of  the  court  was  correct. 

As  to  the  ten  shares  of  stock  claimed  by 
plaintiff  to  have  been  owned  by  her  deceased 
hosband.  Ja3m  Edward  Waterhouae,  the  evi- 
dence la  positive  that  the  said  J<^  EA- 
waid  Waterhonse  sold  said  shares  of  stock 
to  his  mother  In  tlie  year  1912,  and  that  she 
paid  him  (500  for  the  same.  The  evidence 
of  the  defendant  Mrs.  Waterhouse  to  anch 
effect  is  corroborated  by  her  son,  the  other 
defendant,  James  E.  Waterhouse;  and  it  Is 
fnrther  corroborated  by  the  possession  of  the 
certificate  of  stock  fbr  the  ten  shares  by  the 
^fendant  Mrs.  Mary  A  Waterhouse. 

As  to  that  portion  of  the  stock  which  had 


been  owned  by  the  grandfather,  John  A  Wa- 
terhouse, and  said  to  have  been  inherited  in 
part  by  his  grandson,  the  minor  ward  ot 
plaintiff,  the  evidence  ^ows  that  all  the 
property  which  John  A  Waterhouse  pos- 
sessed was  acquired  during  lils  marriage 
with  hla  second  wife,  Mrs.  Mary  A  Water- 
house.  The  evidence  further  shows  that  at 
the  time  of  bis  said  marriage  Mr.  Water- 
house  was  already  married  to  Mrs.  Emma 
Whltefield,  who  Uved  In  the  Isle  of  Utlla, 
and  that  the  second  Mrs.  Waterhouse  was 
Ignorant  of  the  fact  of  the  existence  of  said 
marriage  at  the  time  of  her  marriage  to  Mr. 
Waterhonse,  and  remained  in  ignorance  there- 
of until  after  his  death  In  1912.  There  was 
a  son  bom  of  the  first  marriage,  and  two 
sons  w^  born  of  the  second  marriage.  The 
first  marriage  was  proved  t>y  the  certificate 
of  marriage  of  the  parties,  duly  authenticat- 
ed, and  also  a  certificate  of  the  birth  of  the 
son  of  said  marriage.  The  marriage  was 
also  testified  to  a  dUxen  of  New  Orleans 
who  knew  the  parties. 

[3]  The  second  marriage  having  been  enter- 
ed Into  in  good  faith  on  the  part  of  the  sec- 
ond .wife,  the  law  declares  It  a  putative  mar- 
riage; and  to  the  wife  and  children  of  the 
second  marriage  Is  given  the  standing  and 
the  rights  of  a  lawful  wife  and  of  lawful  off- 
spring. 

The  articles  of  the  Civil  Code  relative  to 
putative  marriages  are  as  follows: 

"Art  117.  The  marriage  which  has  been  de- 
clared null  produces  nevertheless  its  dvil  ef- 
fects as  it  relates  to  the  parties  and  their  chil- 
dren, if  it  hae  been  contracted  in  good  faith. 

"Art.  118.  If  only  one  of  the  parties  acted  In 
good  faith,  the  mamage  produces  its  civil  effects 
only  in  his  or  her  favor  and  in  favw  of  the 
children  born  from  the  aiarriage." 

Interpreting  these  articles,  we  hold  in  Clen- 
dennlng  t.  Cl«idennlDg,  8  Mart.  (N.  8.)  488: 

"A  woman  who  was  deceived  by  a  man,  who 
represented  himaalf  am  single,  and  bis  children 
b^ot  wbile  the  deception  lasted,  are  bona  fide 
wife  and  children,  and,  as  sndi,  entitled  to  all 
the  rights  of  a  Intimate  wifto  and  Issue. 

In  the  case  of  Patton  v.  Cities  of  Philadel- 
phia and  New  Orleans,  1  La.  Ann.  98,  we 
hold: 

"We  agree  with  the  plaintlfb'  counsel  that 
the  second  wife  and  the  children  conceived  dur- 
ing her  good  faith  have  all  the  rights  which  a 
lawful  marriage  gives.  We  concur  on  that  sub- 
ject, in  the  opinion  of  the  late  Supreme  Court 
in  the  case  of  Clendenning,  already  cited.  It 
is  because  Eleonore  Hook  had  all  tne  rights  of 
a  lawful  wife  tliat  the  plaintiffs  have  no  title 
or  claim  to  lands  acquired  by  their  father  dur- 
ing tbe  existence  of  the  two  marriages.  The 
plaintiffs  have  taken  it  for  granted  uiat  there 
could  not  be  two  communities.  This  is  an  error. 
The  laws  of  Spain  recognise  in  such  cases  two 
entire  communities.  As  the  wife,  under  those 
laws,  fbrfeito  her  share  of  the  acquets  and 
gains  when  she  is  guilty  of  adultery,  bo  the 
husband  forfeits  his  share  when  he  has  two 
wives  living,  and  each  of  the  wives  takes  the 
undivided  half  to  which  the  law  would  entitle 
her  if  she  was  alone.  Pax,  In  Ma  sixt^-first 
Consults,  class  9,  states  tbe  law  as  follows,  in 
B  case  identically  the  same  as  the  present : 

*'  'Out  of  tbe  acquets  and  gains  the  debts  must 
be  paid,  becaose  what  the  parties  owe  daring 
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tbe  Bumrlag*  cannot  form  m  part  of  the  acquets  | 
and  galas,  and  belongs  to  uie  ereditora.  Tbe 
balance,  after  pa^g  the  debts,  must  be  divided  ! 
between  the  two  wives,  without  any  portion  of 
it  eoing  to  the  saccession  of  the  husband. 
•  *  •  Lib.  6,  Naeva  Recopilaclon,  tit.  9,  1, 
1-0.  And  although  the  second  law  of  this  title 
requires  the  coUaciitntioD  of  the  wife  with  the 
busband,  in  order  that  she  be  entitled  to  her 
share,  yet,  as  the  marital  cohabitation  has  not 
failed  throngh  her  fanlt,  but,  on  tbe  contrary, 
through  the  fault  of  her  husband,  who  abandon- 
ed her,  she  is  not  to  lose  her  rights  on  account 
of  the  fault  and  misconduct  of  her  husband. 
Imputari  non  debet  ei  per  quern  non  stat,  si 
non  fadat  quod  per  eum  fuerat  faciendum.  Di 
Reg.  Jur.  6,  reg.  41. 

"  'To  the  second  wife  the  other  half  is  due,  be- 
cause, by  virtue  of  her  good  faith  at  tbe  time 
of  her  marriage,  she  is  reputed  a  lawful  wife, 
for  the  same  reason  for  which  tbe  law  recognizes 
her  issue  as  legitimate.  This  is  affirmed  by 
CovarruTias  in  Epit.  p.  2,  cap.  7,  sect.  1,  No. 
7,  Antonio  Gomez,  1.  60  de  Toro  No.  77,  and 
Molina  de  Just  tract.  2  disp.  433,  who  all  agreo 
that  it  ia  the  common  opinion  of  the  doctors  of 
the  law  that  a  woman  marrying  in  ^ood  faith, 
although  the  marriage  may  be  null,  is  entitled 
to  one-half  of  the  acquets  and  gains.  From 
which  it  results  that  one-half  goes  to  each  of  the 
wires,  and  that  tbe  husband  deceiving  the  sec- 
ond and  doing  a  grievous  wrong  to  the  first  re- 
fuses unjustly  to  either  the  share  which  belongs 
to  her,  and  tbat  be  ia  bound  to  satisiy  both  out 
of  everything  he  possesses,  becanse  the  law 
favors  tnose  who  are  deceived  against  those  who 
deceive  them.  Cum  deceptis  et  non  decipientibus 
jura  subveniunL  In  taking  from  the  father's 
snccession  those  acquets  and  gains,  no  wrong  is 
.done  to  the  inheritance  or  the  legitimate  por- 
tion of  his  children,  because  this  is  a  just  debt 
■which  he  owes  to  his  two  wives,  and  the  thing 
which  the  father  owes  is  not  inherited  by  his 
children,  but  taken  by  his  creditors,  as  their 
own.' 

"Paa,  Consultas  Varias,  pp.  483,  484. 

"The  lands  claimed  in  this  suit  formed  part 
of  the  acquets  and  gains,  and  at  the  death  of 
Morehouse  the  title  to  them  vested  in  his  two 
wives,  each  for  one  undivided  half,  to  the  exclu- 
sion of  the  plaintiffs.  If,  therefore,  they  have 
now  any  right  to  exercise  upon  these  lands,  it 
must  be  derived  from  the  declaration  of  Eleonore 
Hook,  made  before  the  parish  Judge  of  the  par- 
ish of  Ouachita  on  the  lOtn  of  Septemoer, 
1813." 

To  the  same  effect  la  the  finding  In  the  case 
of  Hubbell  v.  Inksteln,  7  La.  Ann.  252: 

"In  the  case  of  Fatten  v.  Cities  of  Philadel- 
phia and  New  Orleans  [1  La.  Ann.  98],  in  many 
respects  similar  to  the  present,  we  held  tbat  un- 
der the  former  laws  of  the  country,  where  a 
man  married  two  wives,  and  the  second  wife 
was  In  Bood  faith  at  the  death  of  the  busband, 
each  to^  one-half  of  the  community  property. 
Hubbell  died  after  tbe  repeal  of  those  laws.  But 
the  principle  upon  which  they  rested  appears  to 
us  clearly  dedudble  from  those  now  in  force; 
and  the  reasons  of  the  law,  as  stated  in  Pat- 
ton's  Case,  have  equal  force  under  both  systems. 
The  wife  is  now,  as  under  the  Spanish  laws,  en- 
titled at  the  dissolution  of  tbe  marriage  to  one- 
balf  of  whatever  may  remain  after  paying  the 
community  debts.  This  claim  may  be  assimilat- 
ed to  a  debt  from  the  Burcession  of  the  husband 
to  the  wife,  and,  aa  snob,  it  excludes  the  right 
of  inheritance  of  the  children.    1  La.  Ann.  98." 

Again,  In  ttie  case  of  Abston  v.  Abaton,  IB 
Tjr.  Ann.  137,  it  l8  stated  In  the  syllabus: 

"Where  a  man  married  a  second  time,  while 
his  first  marriage  was  undissolved,  and  the  sec- 
ond wife  in  contracting  the  marriage  acted  in 


good  faith,  held  that  at  bis  death  tbe  lawful 
wife  and  the  wife  de  facto  will  be  each  entitled 
to  one-half  of  the  community,  and  tbe  childrm 
boro  of  each  marriage  enotled  as  legitimate 
children  and  heirs  at  law  to  succeed  to  the  sepa- 
rate property  of  tbdr  deceased  father  in  equal 
parts  as  if  tnety  had  beMi  bom  of  the  nme  mar- 
riage." 

The  same  rulings  wn«  made  in  the  Sncces- 
sion of  Navarro,  24  La.  Ann.  298,  and  in  Jeiv 
niann  v.  Tennena,  S9  La.  Ann.  1021,  S  Soutb. 
229. 

It  fa  a!  fixed  mle  of  property  In  the  atate 
of  Loolslana  that  property  which  has  been 
earned  during  the  existence  of  a  putative 
marriage  belongs  one  half  to  the  legal  wife 
and  the  other  half  to  the  reputed  wife.  Tbe 
children  of  the  respective  marriages  have 
therefore.no  interest  in  it.  Therefore  Stan- 
islaus John  Arthur  Waterhous^  minor,  has 
no  Interest  in  the  stock  owned  hj  Us  giand- 
fathcr,  John  A  Waterbouse,  in  the  defendant 
corporatl<m;  as  such  stodc  was  acquired  br 
John  A.  Waterhouse  during  the  existence  of 
the  second  community,  and  it  must  be  divid- 
ed between  his  two  wives. 

Tbe  exc^>tlons  filed  by  the  defendants  of 
want  of  Interest  on  Qie  part  ot  the  minor 
Stanislaus  John  ArOinr  Waterbouse  w^ 
properly  sustained. 

Judgment  affirmed. 

CNIBMi,  J.  (dissenting).  In  my  <q?lniOD, 
the  def^danta*  so-called  extepOona  Df  want 
of  Interest  on  the  part  of  the  minor  plaintiff 
was  a  lAea  to  tbe  merits  (SC  the  case,  putting 
at  issue  the  truth  of  the  allegatlona  ot  the 
petition ;  and  it  should  have  be«a  treated  as 
an  answer,  and  not  as  an  exception. 

The  evidence  adduced  on  the  trial  of  this 
plea  does  not  prove  to  my  satisfaction  that 
John  Arthur  Waterbouse  had  a  wife  living 
and  from  whom  be  was  not  divorced  at  tbe 
time  he  married  the  exceptor,  Mra.  Mary 
Waterbouse.  No  such  complaint  has  been 
made  by  the  alleged  first  wife ;  and  I  doidit 
very  much  that  Mrs.  Mary  Waterbouse 
should  be  beard  to  bastardize  her  deceased 
son.  I  recs>ectfully  dissent  from  tbe  opinloB 
and  decree  rwdercd  in  this  case. 

(188  La.) 

No.  20606. 

BOTLAK  T.  NEW  ORLEANS  BT.  ft 
LIGHT  GO. 

OAHirii  T.  SAMB. 

(Supreme  Court  of  Louisiana.   March  9,  VSA 
Rehearing  Denied  April  3,  1916.) 

(BvTtahiu  by  tht  Court.) 

1.  ToBTS  «&=>27—AcTioK»— Buboes  of  PBOOf. 

In  an  action  of  tort  the  plaintiff  is  pot  to 
prove  dearly  the  nature  of  his  harm,  and  tbe 
defendant's  share  in  causing  it;  and  the  other 
circumstances,  which  would  if  th^  ensted 
leave  liim  without  a  claim,  are  put  upon  the 
defendant  to  prove. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent 
Dig.  S  28;  Dee.  Dig.  ^27.1 
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2.   Appkal  and  EteBOB  ^=»999<3)  —  Nbou- 
OENca  «s»136(S!)— QuEsnoNs  or  Factf— Be- 

VIEW. 

Wbca  the  quefltion  Is  whether  a  person  baa 
b««D  guilty  of  negligence,  i.  e.,  whether  he  has 
used  one  care  under  the  circumstances,  or  has 
acted  as  a  prudent  man  would  have  acted,  or 
whatever  the  form  or  phrase  may  be,  the  evi- 
dence is  to  be  addressed  to  the  jury,  for  them 
to  determine ;  and,  in  the  absence  of  some  error 
or  mistake,  their  verdict  will  not  be  disturbed. 

r£d.  Note,— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  H  S923,  8024 :  Dec.  IMg.  <g=) 
&f>fl(3);  NegUeence,  Gent.  Dig.  H  279, 281;  Dec. 
DiK.  «S3136(2).] 

S.   Stbeet  Kailboads  ^5=985(1)— Opbration— 
Right  of  Wat  Over  Stbeets. 

In  the  use  of  street*  by  railroads  and  street 
cars,  the  can  have  the  ri^t  of  way  over  trav- 
elers for  the  reason  that  the  cars  are  more 
cumbersome  and  difficult  to  stop  and  control 
than  are  vehicles  used  by  travelera  on  the  pub- 
lic highway;  bat  in  all  other  respects  the  rights 
to  the  use  of  the  highway  are  equal. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads^ Cent.  Dig.  SI  198.  lOS ;  Dee.  IMg.  «=> 

4.  STBZEI  RAILBOAD8  *=s85(2)— OPEBATIOIf— 

RiQHT  OF  Wat  Ovkb  Streets. 

Where  fire  apparatus  of  a  city  is  given  the 
right  of  way  by  statute,  ordinance,  or  rule  of 
the  railway  company,  the  persons  in  charge  of 
the  street  car  muat  yield  to  the  fire  apparatus 
and  use  every  reaaimable  precantlon  to  avoid 
coUision. 

[Ed.  Note.— For  other  casesf.  see  Street  Rail- 
roads, Cent.  Dig.  H  193,  195;  Dec.  Dig.  <8=s> 
85(2).] 

5.  Street  Railboadb  «=»81(1)— Ofbbation— 
Cabb  Requibbd. 

It  is  the  duty  of  those  In  chaise  of  a  street 
car,  even  without  notice,  to  inform  themselves 
of  the  conditions  and  circumstances  along  the 
line  of  the  railway  and  to  be  on  the  constant 
lookout  80  as  to  avoid  collisions  and  accidents. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads^ Gent.  Dig.  U  172.  173 ;  Dec  Dig. 

Appeal  trom  OMX  District  Ooart,  Parish  of 
Orleana;  Porter  Parker,  Judge. 

Acttons  by  Mrs.  Oara  Boylan,  .wife  ot 
George  l^yer,  against  the  New  Orleana 
Railway  &  Light  Company,  and  by  John  Ca- 
hlU  against  the  same  dtfendant  From  a 
Judgment  for  plalnUffis;  defoidant  appeals. 
Modified  and  affirmed. 

Dart,  Keman  &  Dart,  of  New  Orleans,  for 
appeUant  Dinkelsplel,  Hart  &  Davey,  of 
New  Orleans,  for  appellee  John  C&bUl.  B. 
M.  Stafford  and  H.  W.  Robinson,  both  of 
New  Orleans,  for  appellees  Mra.  G.  H. 
Troyer  and  the  minors. 

SOMMERYILLB,  J.  In  theee  cases,  consol- 
idated for  the  purposes  of  trial,  the  plaintiffs 
sue  defuidant  for  damages  to  tbem  result- 
ing from  a  collision  of  a  street  car  and  a 
fire  truck,  while  the  latter  was  responding  to 
a  silent  alarm  of  Ore. 

Mrs.  Boylan,  In  her  own  behalf,  and  as  the 
representative  of  her  two  minor  children, 
asks  for  a  Judgment  of  $20,000  for  herself, 
and  for  glO.OOO  for  each  child.  Mr.  Boylan 
was  the  tiUerman  of  the  Are  truck  when  it 


was  turned  over  In  the  collision,  and  he  was 
killed.  There  was  Judgment  for  $10,000  for 
the  .widow,  and  for  $2,000  In  her  favor  as 
natural  tutrix. 

Mr.  Cabin  was  the  driver  of  the  truck, 
and  be  has  Judgment  for  $3,000  for  Injuries 
sustained  by  him. 

Defendant  has  appealed ;  and  plaintiffs 
have  answered,  asking  for  amendments  of 
the  Judgments  by  increasing  the  amoants, 
and  by  giving  interest. 

Defendant  first  filed  a  general  denial,  and 
subsequently  filed  a  supplemental  answer  In 
which  it  alleged  contributory  negligence  on 
the  part  of  the  driver  and  tlllerman  of  the 
truck. 

Defendant  admits: 

"That  the  fire  apparatus  has  the  right  of 
way  over  all  other  vebicles,  but  it  denies  tbat 
when  the  truck  which  plaintiff  (CahilO  was 
driving  reached  St  Charles  avenue  that  the 
car  was  sufficiently  distant  from  Calliope  street 
for  the  driver  of  uie  apparatus  to  undertake  to 
cross  the  tracks  in  safety,"  etc.  . 

On  the  brief  for  defendant,  It  Is  stated : 
"The  accident  from  which  these  suits  arise 
occurred  on  the  night  of  November  23,  1913, 
at  about  a  quarter  to  9  o'clock,  at  St  Charles 
avenue  and  Calliope  street.  A  truck  of  the  fire 
department  proceeding  in  Calliope  street  from 
Garonddet  street  towards  the  river  was  struck 
by  a  Tulane  avenue  car  runuliv  towards  Canal 
street  on  the  track  In  the  neutral  ground  of  St 
Charles  avenue  on  the  river  side  thereof,  an3 
overturned  into  the  adjolaiog  asphalt  roadway. 
The  driver  and  all  the  firemen  on  the  truck  were 
more  or  less  seriously  injured.  Troyer,  the  tll- 
lerman, died  at  8  o'clock  that  night" 

Defendant  asks  for  the  setting  aside  of  the 
verdicts  In  the  two  cases,  and  for  a  reversal 
of  the  Judgments  therein,  on  the  ground 
that: 

"The  preponderance  of  the  evidence  found 
in  tiio  testimony  of  those  disinterested  witnesses 
who  were  iu  the  better  position  to  observe  es- 
tablishes : 

"(1>  That  the  motorman  was  careful  and  did 
everj-thing  a  reasonably  prudent  person  in  like 
circumstances  would  have  done  to  see  the  dan- 
ger and  to  avoid  it. 

"(2)  That  the  driver  of  the  truck  was  not 
careful,  that  he  could  have  seen  the  car  bad  be 
looked  and  should  have  known  tbat  the  car 
could  not  be  stopped  in  time  to  avoid  tbe  col- 
lision, and  that  he  could  not  make  the  crossing 
safdy  ahead  of  the  car. 

"(jn  That  the  driver  of  tbe  truck  could  have 
avoided  the  accident  by  turning  around  St. 
Charles  avenue,  and  that  be  bad  the  last  clear 
chance  to  prevent  collision  but  failed  to  act'" 

"It  Is  the  duty  of  tbe  motorman  or  other 
person  In  chai^  of  a  street  car  to  give  way  to, 
and  to  use  due  precaution  to  avoid  colhdine 
with,  a  fire  engine,  truck,  or  wagon  on  its  way 
to  extinguish  a  fire  and  save  property  there- 
from, and  to  hold  himself  in  readiness  to  avoid 
such  collision  when  he  has  reason  to  anttripate 
that  such  an  engine,  truck,  or  wagon  may  ap- 
pear, as  when  be  is  approaching  a  house  m 
which  they  are  kept  The  ezerdae  of  such  pro- 
caution  may  be  and  sometimes  Is  required  by  a 
rule  or  regulation  of  the  street  railroad  com- 
or  by  ordinance  or  statute*"    86  Cyfc- 

The  state  statute  provides : 
"Tbat  the  officers  and  men  of  the  fire  depart- 
ment and  their  apparatus  of  all  kinder  wboi  m 
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datT,  shall  have  the  right  of  way  to  an;  fire 
and  in  any  higfawi^,  street  or  avenne,  over  sny 
sDd  all  Tohicles  of  any  kind  except  those  car- 
ryine  the  United  States  mail,"  etc.  Section  8, 
ActNo.  58, 1910,  p.  100. 

[2.  S]  Defendant  admits  that  the  fire  ap- 
paratne  had  the  right  of  way. .  It  farther  ad- 
mits that  the  duties  of  flremen  and  motor- 
men  on  street  cars  at  crossings  are  matters 
for  the  Jury  to  consider,  and  for  the  Jury  to 
determine  whether  the  care  required  by  the 
circumstances  has  been  exercised  by  those  In 
<^arge  of  the  colliding  vehicles ;  but,  as  has 
Juat  been  stated,  it  charges  that,  while  due 
care  was  used  by  the  motorman  In  charge  of 
the  car  which  collided  with  the  truck,  those 
In  charge  of  the  truck  were  negllgeat,  and 
contributed  to  the  accident  which  resulted  in 
theit  losses  and  damages. 

The  Jury  has  found  to  the  contrary.  They 
have  found  the  rate  of  speed  of  the  street 
car  was  excessive,  under  the  circumstances ; 
that  the  motomeer  and  conductor  of  the 
street  car  .were  negligent ;  and  that  plaintiffs 
did  not  contribute  negligence,  and  precipitate 
the  accident  of  which  they  complain. 

The  evidence  in  the  record  supports  the 
findings  of  the  Jury.  The  speed  erf  the  car 
was  negligence;  Uie  motomeer  was  negli- 
gent In  acquiring  the  speed  of  8  to  12  miles 
an  hour  at  the  place  of  collision ;  and  de- 
fendant's servants  could  have  avoided  the  ac- 
cident by  the  exercise  of  reasonable  care  and 
diligence.  So  whether  the  plaintiffs  were 
negligent  to  such  an  extent  as  to  have  con- 
tributed towards  the  accident  was  a  question 
for  the  Jury,  and  it  has  decided  they  were 
not 

[5]  The  evidence  shows  that  the  motorman 
was  not  careful ;  that  he  did  not  Inform  him- 
self as  to  the  rules  of  the  company ;  and  he 
did  not  do  those  things  which  a  reasonably 
prudent  person  in  like  drcumstanoes  would 
have  done  to  hare  aoea  the  danger,  and  to 
have  avoided  it. 

He  disregarded  rule  26  of  the  defendant 
company,  .which  reads  as  follows: 

"Approaching  Crosa-Biroett.  Approach  all 
streets  with  care;  and  whenever  practicable, 
with  the  (wwer  off.  Gongs  should  be  ruog  be- 
fore reaching  the  intersecting  streets,  or  turn- 
ing a  curve.  In  approaching  paved,  or  graveled 
streets,  motorman  should  have  his  car  under 
control  at  least  one  hundred  feet  before  reach- 
ing the  street,  and  passing  over  the  same,"  etc. 

The  motorneer  testifies  that  Calliope  street 
was  not  a  paved  street,  although  the  evidence 
shows  that  that  street,  on  the  lake  side  of 
St.  Charles  avenue,  is  paved  with  Belgian 
blocics ;  and  that  the  street  on  the  river  side 
of  St.  Charles  avenue  is  paved  with  square 
blocks.  He  claims  that  paved  streets  are 
only  those  which  are  paved  with  asplialtum. 
There  is  no  excuse  for  such  gross  ignorance 
on  his  part  Because  he  was  not  approaching 
a  paved  street,  in  his  opinion,  he  did  not  ap- 
p roach  Calliope  street  with  care,  or  with 
the  power  off.  The  power  was  on  full  as  he 
appioaclied  that  street,  and  the  car  .was  go- 


ing between  8  and  12  miles  an  hour.  He 
therefore  did  not  have  his  car  under  control 
at  least  100  feet  before  rea<±lng  OaUiope 
street,  and  passing  over  the  same.  He  also 
violated  rule  28  of  the  defendant  company, 
which  reads: 

"All  apparatus  belonging  to  the  fire  depart- 
ment, Charity  Hospital  ambulances,  the  police, 
the  nre  patrol  wagons,  have  the  right  of  waj. 
When  any  of  these  vehicles  are  seen  or  beard 
approaching  a  track,  the  motormen  must  exert 
their  best  efforts  to  stop  the  car  and  give  them 
the  right  of  way." 

The  motomeer  testifies  that  he  was  Igno- 
rant of  the  fact  that  a  fire  engine  house  was 
located  in  Calliope  street  between  St  Charles 
avenue  and  Carondelet  street,  although  he 
had  been  operating  as  a  motorneer  on  St 
Charles  avenue  tar  several  years.  He  should 
clearly  have  informed  himself  of  the  location 
of  the  houses  of  the  fire  department  so  as 
to  have  been  In  a  position  to  yield  the  right 
of  way,  should  they  suddenly  appear  while 
answering  a  call  or  alarm  for  fire.  Not 
knowing  that  Calliope  street  was  paved,  or 
that  an  engine  house  was  located  therein,  he 
failed  to  look  for  and  see  the  tmck  as  It 
emerged  from  Calli(^  street  until  the  horses 
attached  to  the  truck  were  actuaUy  on  the 
roadway  of  the  avenue,  and  he  was  then 
unable  to  slacken  the  rapid  speed  of  the  car 
in  time  to  avoid  striking  the  tTu<^  .which  had 
the  right  of  way.  He  testiflea  that  he  failed 
to  hear  the  clanging  of  the  gong  whidi  was 
being  operated  on  the  tru<&.  This  failure 
m  his  part  was  evidently  due  to  Inattention; 
he  should  have  heard  it,  for  It  was  heard  by 
a  passenger  on  the  rear  platform  of  the  car, 
and  by  a  youth  who  was  in  a  dosed  store  at 
the  comer  of  Olio  street  and  St  Charles 
avenue,  some  300  feet  away.  It  was  also  the 
duty  of  the  cMkductor  on  the  car  of  the  de- 
fendant company  to  have  heard  the  gong  and 
to  have  notified  the  motomeer,  who  evidently 
was  not  paying  attention  to  his  daty,  so  as 
to  have  avoided  the  accident 

The  motomeer  testifies  that  he  was  within 
about  76  feet  of  Calliope  street  when  he  sa,v 
the  tmck  for  the  first  time ;  and  that  it  was 
impossible  for  him  to  stop  his  car,  going  at 
the  rate  it  was  going,  before  colliding  with 
the  track ;  and  It  is  argued  that  rule  26,  di- 
recting motormen,  cm  approaching  paved  or 
graveled  streets  to  have  their  cars  under  oc- 
troi at  least  100  feet  before  reaching  the 
street  and  passing  over  the  same,  was  In- 
tended for  the  guidance  of  motormen,  and 
not  in  the  Interest  of  public  safety.  In  con- 
struing this  rule  we  have  held  that  it  was  "a 
measure  of  precaution  against  collision  with 
travelers  upon  the  cross-street"  Wolf  v- 
New  Orleans  By.  &  Light  Co..  183  >La.  891. 
63  South.  392. 

The  evidence  shows  Calliope  street  to  be 
a  well-paved  thoroughfare,  whidi  is  In  con- 
stant daily  use,  although  that  use  is  not  so 
great  at  9  o'clock  In  the  evening. 

The  law  as  stated  in  Kellle  on  Street  Ball- 
.ways  la: 


Digitized  by  Google 


1*0 


BOTLAN      MEW  OBJJSATUB  BT.  &  LIGHT  00. 


863 


"Sec  394.  That  it  is  negligence  to  run  a  car 
over  a  crossing  in  a  much  traveled  street  at  a 
IviKh  and  dangerous  rate  of  speed,  or  without 
being  on  the  lookout  and  having  the  car  under 
con«n^  and  usine  the  proper  meana  to  stop  it 
so  as  to  avoid  a  cuUsion." 

"Sec.  397.  It  is  the  duty  of  the  conductor  aa 
well  as  the  motorman,  if  either  hears  the  sound 
of  a  gong  of  a  hoaeK^rriage,  or  by  the  exercise 
of  ordinerr  care  might  have  discovered  the  dan- 
ger in  time  to  have  averted  the  collision,  to  use 
all  menus  at  hand  to  that  end ;  and  the  com- 
pany ia  responsible  for  the  negligence  of  either." 

In  the  case  of  Coles  v.  N.  O.  Ry.  ft  Light 
Co.,  and  Kane  v.  N.  O.  Ry.  ft  Light  Co.,  133 
Jjti.  015,  63  Sonth.  401,  we  say: 

'The  jaiT  decided  both  cases  in  favor  of  de- 
fendant  The  verdicta  were  unaDlmons,  and  the 
jjurora  were  better  judges  of  the  credibility  of 
the  witnesses  and  of  uie  question  of  ordinary 
care  than  we  can  be." 

And,  in  these  cases,  the  verdicts  were 
unanimous,  and  the  Jurors  .were  better  Judges 
of  the  credibility  of  the  witnesses  and  of  the 
question  of  ordinary  care  than  we  can  be; 
and,  after  having  reviewed  the  evidmce.  we 
are  unable  to  say  that  the  verdicts  are  not 
In  accordance  with  it 

E4]  Hie  obligation  which  rests  upon  the  em- 
ployes of  defendant  to  be  on  the  lookout  for 
ttke  apparatus  of  the  Are  department  is  more 
Imperative  than  that  of  the  officers  and  men 
of  the  fire  department  to  be  od  the  lookout 
for  the  apparatus  of  the  car  company.  But, 
apart  from  that  obligation,  we  are  of  opinion 
that  liability  for  the  accident  in  these  cases 
Is  fixed  upon  the  defendant,  with  reasonable 
certainty,  by  the  testimony,  mainly,  of  Its 
own  witnesses.  The  testimony  In  the  cases 
satisfies  us  that  the  motomeer  was  not  prop- 
erly attending  to  his  duty.  The  captain  of 
the  truck  who  was  seated  beside  the  driver 
thereof,  the  latter  having  been  injured  in  the 
acddent,  testified  that  he  looked  and  saw 
the  ai^roaching  car  at  a  sufficient  distance, 
say  about  200  feet,  from  the  crossing,  in 
wblcSi  space  the  motomeer  might  have  check- 
ed the  car,  if  he  had  been  paying  attention 
to  his  duty ;  and  the  truck  would  have  cross- 
ed the  track  In  safety.  The  motomeer,  evi- 
dently, waa  not  keeping  a  proper  lookout  for 
pedestrians  and  other  persons  using  the 
street  crossing.  He  looked  too  late  to  avert 
the  accident,  and  that  waa  not  to  look  at  aU. 
Shields  T.  Fairctaild,  180  La.  648,  68  South. 
407. 

It  is  the  duty  of  those  who  op^te  street 
can  to  keep  a  vigilant  watch  for  all  vehicles 
and  persons  on  foot,  either  on  the  track,  or 
moving  towards  it,  and,  on  the  first  appear- 
ance of  danger,  to  stop  the  car  witUn  the 
shortest  apace  of  time  possible; 

[1]  The  plalnUffs  in  these  cases  have  prov- 
ed the  nature  of  their  injuries,  respectively, 
and  the  defendant/a  share  In  causing  them. 
The  other  drcumstancee,  contribatory  negli- 
gence, etc  which  would  leave  them  without 
a  claim,  are  imt  upon  the  defendant  to 
Iffove ;  and  it  has  failed  to  prove  them. 

He  (the  motomeer)  was  as  careless  In  his 
statements  as  he  was  in  bis  actions  In  tiie 


criminal  court,  where  he  was  being  tried  co 
a  charge  there  growing  out  of  this  same 
cident;  he  tosttfied  that  his  car  was  some 
90  feet  from  GaUiope  street  when  he  first 
saw  the  horses  of  the  truck;  while  w  the 
trial  of  this  case,  he  stated  the  distance  to 
be  7B  feet  And  It  is  evident  that  he  did  not 
know  where  he  waa  at  that  time,  for  he 
says: 

"I  imagine  that  that  Is  the  not  where  I  was 

when  I  first  seen  the  truck.  *  *  •  That  is 
why  I  say  it  was  about  in  front  of  tbat  church. 
*  *  *  No,  sir;  I  couldn't  say  exactly  where 
I  was.  There  isn't  a  man  in  the  world  that 
could  say  that,  when  he  is  about  to  meet  with 
an  accident  of  that  kind;  he  couldn't  say  the 
exact  spot  where  he  was  to  save  bis  life,  be- 
cause you  haven't  time  to  look  out  to  find  out 
where  you  are,  when  you  see  something  coming 
out  of  a  street  ♦  •  •  I  Bimply  judged  where 
I  was,  hut  I  couldn't  state  positively.  I  couldn't 
tell  you  exactly  that  I  was  right  at  that  corner 
of  the  switch.  1  could  not  get  up  here  to  tell 
you  to  a  foot  of  where  I  was.  There  is  nobody 
on  earth  that  can  gay  tba,t  I  know  very  weQ 
I  can't" 

Again  be  testifies: 

"Well,  I  guess  I  could  stop  that  car,  at  the 
speed  Z  was  going,  in  about  96  or  100  feet" 

The  witness  further  says  that  with  about 
10  feet  more  space  he  would  have  succeeded 
In  stopi^g  the  car.  It  is  quite  evident  that 
had  he  heen  paying  attention,  and  had  he 
seen  the  truck  as  It  was  emerging  from  Gat- 
llope  street  on  to  the  avenue  that  he  would 
have  had  ample  time  In  which  to  have  stop- 
ped the  car. 

The  motorman  was  not  careful;  he  did 
not  see  the  truck  when  he  ought  to  have  seen 
it  He  was  disobeying  the  rales  of  the  com- 
pany a  moment  before  the  accident  happen- 
ed, as  well  as  the  slate  statute  and  a  mu- 
nicipal ordinance;  and  he  was  running  the 
car  across  a  very  busy  street  at  a  vary  hlg^ 
rate  of  speed. 

The  driver  of  the  truck  was  careful,  for 
the  captain,  who  was  seated  beside  him, 
looked  up  and  down  the  avenue  and  saw  the 
car  approaching;  and  recognized  tbat  there 
was  ample  time  for  the  truck  to  get  across 
the  street  if  the  motorman  obeyed  the  rules 
of  the  company  and  the  ordinance  on 
the  subject. 

Plaintiffs  have  asked  for  amendments  of 
the  Judgm^t  in  each  case,  In  the  amounts 
awarded,  and  by  being  allowed  Interest  The 
Judgments  will  be  amended  by  allowing  in- 
terest 

George  H.  Troyer  was  a  man  of  family,  62 
years  of  age  at  the  time  of  his  death,  of 
good  habits,  enjoying  good  health,  and  earur 
ing  a  salary  of  $75  per  month  as  tlllerman. 
He  was  thrown  from  the  fire  truck  while  in 
the  discharge  of  his  duties,  and  was  ren- 
dered unconscious.  He  died  within  a  few 
hours  after  the  accident  without  having  been 
restored  to  consciousness.  By  his  death,  his 
wife  and  children  were  deprived  of  the  love 
and  care  of  their  natural  protector  and  help- 
er ;  and  they  are  entitled  to  be  restored  to 
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tbat  same  condition  In  so  far  as  mon^  can 
compensate  tbem  ftw  tbelr  loss.  They  also 
suffered  In  angnlah  of  a^rlt  and  feeling  by 
his  untimely  deaOi,  and  they  are  entitled  to 
damages  therefor.  The  jury's  award  of  $10r 
000  to  the  widow  and  ^.000  to  each  of  the 
minor  children  Is  approved. 

Mr.  Oahlll,  the  driver  of  the  track,  was  S9 
years  of  age  at  the  time  of  t^e  anddent  Be 
was  thrown  violently  from  his  seat  on  the 
truck,  and  was  rendered  nnconsdons.  He 
was  cmflned  In  a  hospital  and  at  home  for 
several  months,  bnt  by  skillful  treatment  he 
has  been  restored  to  health.  The  judgment 
for  $3,000  In  his  fiivor  will  not  be  disturbed. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  lodgments  appealed  from  be 
amended  by  allowing  Interest  from  the  date 
.of  said  jndgmenta;  and,  aa  thus  amended, 
they  are  afflnned. 


a89L«4 

No.  a072B. 

TBAIi  V.  PHILADELPHIA  &  O.  8.  S.  00. 
<Supreroe  Coort  of  Loulslasa.  March  20, 1918.) 

(ByUahtu  by  the  ConrtJ 

1.  CkiKPOBATiona  «=906S(1)  —  Pbooxsb— Sxav- 

IGB— SumciKNCT. 

Where  a  copy  of  a  citation  addressed  to  a 
foreign  corporatios,  through  its  authorized  a^ent 
in  New  Orleans,  was,  according  to  tho  sherifTa 
return  thereon,  peraoDally  served  on  a  certain 
named  person,  who  was  not,  and  never  had  been, 
the  agent  of  the  defendant,  held,  that  the  serv- 
ice was  a  nullity  as  to  the  defendant  and  its 
former  agent  intended  to  have  been  served. 

[Ed.  Note.— For  other  eases,  see  Corporations, 
Cent  Dig.  H  280a-2606,  2618 ;  Dec.  Dig.  ^ 
668(1).] 

2.  pR0CBsa«=3l46— Sebvio— pBoor— Retubn. 

Service  of  dtation  must  be  proved  by  the 
■berifTa  return,  and  not  otherwise. 

[Ed.  Note. — For  other  eases,  see  Process, 
Cent  Dig.  I  200;  Dec.  Dig.  «=9l46.] 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans;  Porter  Parker,  Judge. 

Action  by  Theodore  Teal  .against  the  Phil- 
adelphia ft  Gulf  Steamship  Company.  From 
a  Judgment  dlscdiarglng  a  role  by  plaintiff  to 
show  cause  why  service  of  dtatlon  should 
not  be  considered  valid,  plaintiff  appeals. 
Afflnned. 

M.  a  Scharff  and  Rene  A.  Vioeca,  both  of 
New  Orleans,  for  appellant  Edward  Rlgh- 
tor,  of  New  Orleans,  for  appellee. 

r.iAND,  J.  This  Is  a  suit  for  damages  for 
personal  Injuries  alleged  to  have  been  sns- 
talned  on  or  about  August  2!^  1012.  by  the 
plaintiff,  while  working  as  a  hatdtiman  on 
4me  of  tbe  defendant's  veasels  In  tiie  port  of 
New  Orleans.  Tbe  petition,  filed  on  June 
18,  1918,  described  tbe  defendant  as  a  cc»po- 
ratlon  of  the  state  of  Delaware,  having  its 
principal  place  of  business  in  Phllad^i^ia, 
In  the  state  of  Pennsylvania,  and  doing  busi- 
ness In  tbe  state  of  Louisiana,  with  an  office 


and  agent  In  the  dty  of  New  Orleans. 
Plaintiff  prayed  that  defraidant  be  duly  cited 
tbrrough  its  authorized  local  agmt  to  appear 
and  answer  the  petition,  and  be  served  with 
a  copy  thereot  The  petition  did  not  give 
the  name  of  acent  or  the  location  of  the 
office. 

Citation  was  issued,  and,  according  to  the 
return  thereon,  a  cops  of  tbe  citation  and  ac- 
companying petition  was  served  on-  F.  M. 
Knl^tf  defendant's  authorised  local  agoit  in 
this  state. 

Whereupon  came  Frank  Knight  through 
counsel,  and  averred  that  service  had  beea 
made  uixm  him,  and  that  he  was  neither  an 
officer,  agent,  or  employ^  of  the  defendant 
company. 

Thereupon  the  plalntlfl  took  a  role  on  the 
said  Frank  Knight  to  show  cause  why  N.  F. 
Knight  should  not  be  considered  the  duly  au- 
thorised agent  of  the  defendant  company  tot 
the  state  of  Louisiana,  and  why  the  sorlce 
made  on  N.  F.  Knight  should  not  be  consid* 
ered  valid  and  legal  serrice  on  the  defendant 
company  according  to  law. 

The  rule  was  tried  and  discharged  by  Judg- 
ment of  the  court,  from  which  the  plaintiff 
has  appealed. 

Th«  evidence  adduced  on  the  trial  of  the 
rule  showed  that  the  citation  was  served  on 
Frank  Knight,  son  of  N.  F.  Kni^t,  and  Uie 
latter  testified  that  be  no  l<mger  was  tbe 
agent  of  the  defendant  company,  which  prior 
to  the  suit  bad  gone  Into  the  hands  of  a  re- 
ceiver, and  had  ceased  doing  business  In  this 
state.  Mr.  Knlgbt  further  testified  tbat  be 
was  tbe  general  agent  of  another  company, 
and  that  bis  son,  Frank  Knight,  was  working 
for  blm. 

[1]  It  Is  obvious  tbat  tbe  Judge  a  quo  In 
a  rule  against  Frank  KnlgUt  could  not  give 
any  Judgment  that  would  affect  N.  F.  Knight 
or  the  defendant  corporation. 

Plaintiffs'  counsel  say  in  their  brief: 

"The  corporation  diKoatlnued  its  local  oAn 
before  the  Institutioo  of  tfals  suit,  but  did  not 

give  any  notice  of  the  revocation  of  the  powers 
of  its  agent,  N.  F.  ^ight,  whose  name  had 
been  filed  with  the  secretary  of  state  aa  ageat 
for  LouiBiana." 

Counsel  argue  that,  despite  the  discontinu- 
ance of  Its  local  office,  and  tbe  consequent 
discbarge  of  Ite  local  agent,  the  office  and 
agency  continued  for  the  purposes  of  suit 
against  tbe  defendant.  Counsel  admits  that 
this  court  has  held  tbat  no  Judgment  in  pe^ 
»onam  can  be  rendered  against  a  foreign 
poratlon  which  has  ceased  to  do  business  bi 
this  state,  and  has  1^  no  agent  here.  Goun- 
er  V.  Missouri  Valley  Bridge  ft  Iron  Co.,  123 
La.  064,  49  South.  667.  Counsel  dte  author- 
ities to  show  tbat  tbe  Gonner  Case  was  In- 
correctly decided.  We  find  It  unnecessary, 
however,  to  consider  this  very  Interesting 
auestlon  ot  law,  because  In  this  suit  tbe  for 
mer  agent  of  the  defendant  was  not  dted, 
and  was  not 'made  a  party  to  the  rule  to 


sFor  other  cuw  ft*  «un«  tople  and  KBT-NUMBBB  In  all  K«7-Numb«r«d  DlgsiU  and  Indciw 


Digitized  by  Google 


U880  T.  -WIUJAMS 


865 


sliow  cause.  The  sberllTs  return  ahowa  per- 
sonal service  on  F.  M.  Knight,  ttafi  authorized 
local  agent  of  the  defendant.  The  dtatlcat 
was  not  served  on  N.  F.  Knight,  the  former 
a  sent  of  the  defendant. 

[21  Service  of  citation  most  be  proved  by 
the  sherlfC's  return,  not  by  parol  evidence. 
Qliddon  V.  Goes,  21  La.  Ami.  682 ;  Le  Blanc 
T.  Perronx,  21  La.  Ann.  26 ;  Harris  v.  Alex- 
ander, 1  Rob.  30;  Hobson  v.  Peake,  44  La. 
Ann.  387,  10  SoutlL  762.  So  it  la  useless  for 
counsel  to  argue  that  the  service  was  an  of- 
fice service,  made  on  a  former  employe  of  the 
defendant  who  had  continued  In  the  service 
of  its  former  agent 

Judgment  affirmed. 


OSS  La.) 


So.  2162a 
LISSO  at  aL  V.  WILLIAMS. 

SAME  V.  SCHENBERGEE  et  aL 

(Snprone  Oonrt  of  liouimana.   March  6, 1916. 
Bohearing  Deoled  AprO  8, 19i6L) 

(SyUabua  bp  Bditorial  Biaff.) 

1.  BzxcunoH  «»219— Salbs  of  Undividkd 

IHTBBBBTB— VAianiTT— "UNDIVIDBD." 

A  sheriffB  sale  of  66  acres  in  indivision  un- 
der a  writ  of  fieri  facias  under  which  an  undi- 
vided one-third  interest  in  739  acres  was  seized 
and  advertised  for  sale  was  not  void,  since, 
while  a  thing  not  seized  cannot  be  Bold,  where 
the  BCisure  Is  of  an  undivided  interest,  a  smaller 
interest  may  be  sold,  and  a  sale  of  66  acres 
undivided  in  739  acres  is  equivalent  to  a  sale 
of  •Vts»>  the  qualifier  "undivided"  showing 
that  no  particular  66  aerea  Is  meant,  but  an 
interest  of  ""Asb- 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  {  621 ;  Dec.  Dig.  <^219. 

For  other  definitionfl,  see  Words  and  Phrases, 
Firat  and  Second  Series,  Undivided.] 

2.  Execution  ©=»15  —  Nature  of  Weit  — 
Pbofestt  Aoainbt  Which  Issued. 

There  is  a  dear  distinction  between  the 
writ  of  seizure  and  sale  and  a  fieri  facias,  the 
one  writ  addressing  itself  to  specified  property, 
and  directing  the  sheriff  to  seise  and  sell  the 
proper^  thus  specified,  and  no  other,  while  the 
other  addresses  itself  to  the  debtor's  property  in 
general,  and  its  mandate  to  the  sheriiE  is  to 
cause  tne  amount  of  the  debt  to  be  made  out  of 
tiie  property  of  the  debtor  indiscriminately. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  {{  87-40;  Dec  Dig.  «=»1B.] 

8.  Execution  «=:3219— Sales  or  Undivided 

Intebests— Validitt. 

A  sale  of  66  acres  in  indivUdon  under  a 
writ  of  fieri  facias  under  which  an  undivided 
one-third  interest  in  739  acres  was  seized  and 
advertised  was  not  rendered  invalid  by  the  fact 
that  the  739  acres  consisted  of  three  different 
tracu  widely  separated  as  the  sale  conveyed 
*i>/ts»  of  each  tract. 

^d.  Noteu--B\)r  other  cases,  see  Bneution, 
Cent.  Dig.  I  621 ;  Dec.  Dig.  «s>219.] 

4  Execution  «=»222(3)— Sales  om  Ukdivid- 
ED  Inteeebts— Validity. 

As  a  sale  of  65  acres  in  indivision  under 
a  writ  of  fieri  facias  under  which  a  one-third 
interest  in  739  acres  was  seized  and  advertised 
amounted  to  a  sale  of  a  ^Vts*  interest,  tbere 


was  no  uncertainty  or  Indefiniteness  ef  the  de< 

scriptioQ  under  which  the  land  was  sold. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  |  632 ;  Dec.  Dig.  ^222(3).] 

O'Niell,  J.,  dissenting. 

Appeal  from  Etoventh  Judicial  District 
Court,  Paristi  <a  Bed  Elver;  W.  T.  Ouimlng- 
ham.  Judge. 

Actions  by  Sam  Llsso  and  others  against 
Mrs.  Mary  E,  WUllams  and  against  S.  P. 
Schenberger  and  others.  Judgment  for  plaln- 
tifCe,  and  defendants  appeal.  Affirmed. 

F,  S.  Wels,  of  New  Orleans,  and  Foster, 
Looney  &  WIlklnBon,  of  Shreveport,  for  ap- 
pellants. Blanchard,  Smith  &  Palmer,  of 
Shreveport,  T.  W.  Nettles,  of  Coustaatta.  and 
Alexander  ft  Wilkinson,  ot  Shreveport,  for 
ai^lees. 

FROVOSTT.  J.  In  a  snlt  against  a  Mrs. 
M.  E.  Williams,  Llsso  &  Bros.,  Limited,  caus- 
ed a  writ  of  attachment  to  Issue,  and  the 
one-third  interest  undivided  of  the  said  Mrs. 
M.  Bl  Williams  in  739  acres  of  land  to  be 
seized.  The  attachment  was  maintained, 
and  the  property  seized  was  ordered  to  be 
sold  to  satisfy  tbe  debt  An  ordinary  writ 
of  fieri  facias  then  Issued,  and  in  execu- 
tion of  this  writ  the  same  undivided  one- 
third  interest  of  the  said  Mrs.  Williams  was 
seized  and  was  advertised  for  sale.  On 
the  day  of  the  sale  a  Mrs.  Haynes,  who  was 
claiming  to  be  owner  of  a  one-half  interest 
undivided  In  the  739  acres  of  land,  and  a 
Mr,  W.  P.  Haynes,  who  was  claiming  to  hold 
a  mortgage  upon  the  sold  one-third  interest 
undivided  of  Mrs.  Williams,  made  a  com- 
promise with  tiie  said  seizing  creditor,  LIbso 
&  Bros.,  Limited,  by  which  the  seizure  was 
released,  except  as  to  65  acres  In  indivision, 
and  W.  P.  Haynes'  mortgage  upon  this  6G 
acres  In  Indivision  was  canceled,  and  this  65 
acres  in  indivision  was  sold  at  the  sheriff's 
sale,  and  was  bought  by  the  plaintiff  in  ex- 
ecution, Llsso  &  Bros.,  Limited,  the  authors 
in  tiUe  of  the  pluintlffs  In  the  present  case. 
All  this  was  done  without  obtaining  the  con- 
sent, and,  so  far  as  appears,  without  the 
knowledge,  of  the  seized  debtor,  Mrs.  Wil- 
liams. 

[1]  The  contention  of  the  defendants  in  the 
present  case  Is  that  this  sheriff's  sale  was 
null,  for  the  reasons:  First,  that  the  thing 
sold  and  the  thing  seized  were  not  the  same ; 
second,  that  the  sheriff  was  without  author- 
ity to  change  for  purpcses  of  the  sale  the 
description  ander  which  he  bad  seized  the 
property;  and,  third,  tiuit  the  description 
under  which  the  property  was  sold,  namely, 
65  acres  in  Indivision  in  the  land  in  qnestlon, 
was  not  sufBcioit  to  identify  the  thing  sold. 

Certainly  a  thing  that  has  not  been  seized 
cannot  be  sold ;  but,  where  the  seizure  is  of 
an  undivided  interwrt;  say,  tor  InstancR,  a 
half,  we  do  not  see  why  a  smaller  Interest 
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could  not  be  sold,  say,  a  fourth.  To  Illus- 
trate, why,  where  the  seizure  is  of  a  half  In- 
terest undivided  In  100  acres  of  land,  equiv- 
alent to  50  acres  undivided,  a  sale  could  not 
be  made  of  a  fourth  interest,  equivalent  to 
25  acres,  undivided.  As  well,  in  our  opin- 
ion, might  it  be  argued  that,  where  the  sher- 
iff has  seized  two  mules,  he  cannot  sell  only 
one,  as  that  he  cannot  sell  a  fourth  part  un- 
divided where  he  has  seized  a  half  part  un- 
divided. Indeed,  In  a  case  where  a  planta- 
tion had  been  seized  as  an  «itirety,  and  a 
third  person  enjoined  the  sale  for  a  one-half 
undivided  Interest,  this  court  sanctioned  the 
sale  of  the  otber  half  undivided  interest 
Losee  v.  De  Lecey,  23  La.  Ann.  287.  See, 
also,  as  sanctioning  a  sale  of  less  than  the 
whole  of  the  property  s^zed,  Clay  v. 
O'Brien,  24  Ia.  Ann.  232 ;  Lane  T,  Succession 
of  March,  S3  La.  Ann.  554. 

[2]  In  opposition  to  this  cases  Involving 
sales  made  under  executory  process  are  cit- 
ed; hut  the  distinction  between  tbe  writ  of 
seizure  and  sale  and  the  fl.  fa.  is  clear:  Tbe 
one  writ  addresses  itself  to  specified  prop- 
erty; its  mandate  to  the  sbertfiT  Is  to  seize 
and  sell  the  property  thus  specified,  and  no 
other ;  tbe  other  writ  addresses  Itself  to  the 
debtor's  property  in  general ;  and  its  man- 
date to  the  sheriff  is  to  cause  the  amount  of 
tbe  debt  to  be  made  out  of  the  property  of 
the  debtor  Indiscriminately.  See  Danneti  T. 
Klein,  47  La.  Ann.  928,  17  South.  466. 

[3]  Tbe  learned  counsel  for  defendants 
say  that  the  expression  "65  acres  undivided  in 
739  acres"  is  not  equivalent  to.  or  has  not  the 
same  meaning  as,  fhe  expression  '^/tsu  of 
739  acres.  They  also  say  that  tbe  739  acres 
in  question  consist  of  three  tracts  widely  sep- 
arated, and  that  this  makes  a  dlfleioice. 
For  showing  that  these  two  expressions  are 
equivalent  in  meaning  the  learned  counsel 
for  plalnttOte  cite  Gratz  t.  Land  &  R.  Imp. 
Co..  82  Fed.  881,  27  a  O.  A.  SOS,  40  L.  R. 
A.  SOS;  Freeman,  Coten.  |  06;  Gibbs  v. 
Swift,  12  Cuab.  <Ma8B.)  808 ;  Battel  t.  Scdtb, 
14  Gray  (Maaa.)  487 ;  Jewett  t.  Foster,  14  Gray 
(Mass.)  495 ;  Small  v.  Jenkins,  16  Gray  (Mass.) 
IKS ;  Great  Falls  Go.  r.  Worcester,  IB  N.  H. 
412 ;  I^limartz  t.  McCulloch  (Tex.  C^r.  App.) 
27  S.  W.  279;  Adams  v.  Hopkins  (CaL)  69 
Paa  228-28S;  8€taenk  t.  Svoy,  24  Gal.  104; 
Gn^an  t.  Yache,  46  Oal.  610;  Jackson  t. 
Livingston,  T  Wend.  (N.  T.)  136;  Oorhln  v. 
Jackaon,  14  Wend.  (N.  T.)  619.  28  Am.  Dec. 
060;  and  Sbeafe  t.  Wait.  80  Vt  736.  But 
it  appears  to  us  to  be  plain,  without  tbB  need 
of  the  dtatlOTi  of  any  antborlty,  that  tlieae 
two  expressions  are  exact  equivalents.  Tbe 
addition  of  the  qualifier  "undivided"  shows 
unmistakably  tbat  no  particular  W  acres  Is 
meant,  but  an  Interest  '"/tsb.  And,  this 
being  the  proportion  of  tbe  interest  convey- 
ed, the  flict  tbat  there  are  several  tracts  can 
make  no  dtfferaice.  since  an  Interest  In  this 
proportion  Is  conv^red  In  each  of  the  tracts. 


[4]  If  we  are  correct  In  this,  tbe  defend- 
ants' third  ground  erldeutly  has  no  merit, 
since  there  Is  no  uncertainty  or  indefinlte- 
ness  in  a  description  by  which  a  '"/Tit  in- 
terest In  one  or  more  wholes  Is  sold. 

Judgment  affirmed. 

O'NIELL,  J.,  dissents. 
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No.  21621. 

PLANTERS'  COTTON  OIL  CO.,  limited,  t. 
TEXAS  &  P.  RT.  GO. 

In  le  TEXAS  &  P.  RT.  00. 

(Supreme  Court  of  Looisiaoa.    Jan.  10,  IBUk 
On  Rehearing,  AprU  8,  1916J 

(SvUabug  hv  tht  Court) 
On  Rehearing. 

1.  Cabbiebs  ^=>13S— Cabbiaqe  or  Goods- 
Loss  OB  IKJUBT— DBTBBHIHATZOn  OP  DAM- 
AGES. 

There  is  not  and  never  baa  been  in  tills  state 
any  general  law  that  damage  to  goods  in  transit 
shall  be  determined  by  sale  at  public  auctioD. 
The  few  cases  apparently  so  holding  were  based 
on  special  legislatioo,  do  longer  iu  force,  appli- 
cable only  to  the  Port  of  New  Orleans.  In  cases 
not  covered  by  such  special  legislation,  this  court 
has  followed  the  common-law  rule  that  the  as- 
certainment of  loss  or  damage  to  freight  in 
transit  "is  a  matter  resting  upon  tbe  ordinary 
rules  of  evidence."  Rathbone  v.  NeaL  4  La, 
Ann.  563,  50  Am.  Dec.  579. 

[Ed.  Note.— For  other  cases,  see  Garriera. 
Cent  Dig.  §S  557-559.  089^6^  606)^-604^; 
Dec.  Dig.  ^135.] 

2.  Cabbiebs  i&=»135— Cabbiaos  of  Goons- 
Loss  OS  INJDBT— DBTSBMmATION  OF  DAV- 

AGES. 

Damage  to  a  carload  of  cotton  seed  delivered 
at  a  way  station  in  a  heated  and  rotten  condi- 
tion may  be  determined  by  expert  inspection 
and  appraisement,  after  notice  to  the  railroad 

company. 

^^'bere  a  railroad  company  has  been  condemned 
to  make  good  the  damage  to  a  carload  of  seed, 
the  plaintiff  cannot  also  recover  the  frei^t 
charges  paid,  or  any  proportion  of  the  same. 

fEd.  Note.— For  other  case^  see  Carxien, 
Cent.  Dig.  n  557-659,  590-0^.  6081^-404%; 
Dec.  Dig.  «s»136.] 

Action  by  tbe  Planters'  Cotton  OU  Com- 
pany, Limited,  against  the  Texas  &  Pacific 
Railway  Company.  Judgment  fOr  plaintiff, 
and  defendant  applies  for  a  writ  of  xerlew. 
Modified  and  affirmed. 

Breazeale  &  Breazeale,  of  Natddtodws,  for 
plalntUf.  Howe,  Fomer,  Spencer  ft  Oodce^ 
of  New  Orleans,  and  Wm.  H.  Petennan,  of 
MarksvlUe  for  apEdlcant 

PB0V03TY,  J.  A  carload  of  cotton  seed 
received  by  the  jOalntlff  comiiany  at  Its  oil 
mill  over  the  railroad  of  the  defendant  com- 
pany was  found  to  be  heating  and  rotting- 
The  plaintiff  company  caused  the  local  agent 
of  the  defendant  company  to  come  and  see 
the  condition  of  the  seed,  end  then  ran  It 
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through  Its  mill,  conrertlng  It  into  various 
products. 

This  Bult  is  In  damages  tot  the  Iobb  alleg- 
ed to  have  been  sustained  from  the  deteriora- 
tion of  the  seed. 

In  the  case  of  Henderson  t.  Ship  Maid  of : 
Orleans,  12  La.  Ann.  802,  this  court  said : 

**T1m  measure  irf  damage  is  the  differwee  be- 
tween the  Talne  of  the  goods  In  their  damaRed 
state,  and  their  value  at  the  port  of  destination 
had  they  been  delivered  in  good  order.  That 
difference  In  value  should  have  been  ascertained 
br  a  public  Bsle  to  the  highest  bidder." 

In  Smith  T.  BarQue  W.  H.  Wall,  18  La. 
Ann.  724,  this  court  said: 

"No  sale  of  the  damaged  goods  was  made  to 
ascertain,  with  ezactaeBs,  toe  extent  of  their 
damage.  The  opinion  of  tiiis  court  in  the  cases, 
Tlenderson  v.  Ship  Maid  of  Orleans,  12  La.  Ann. 
302,  and  Elkin  &;  Co.  t.  N.  T.  &  N.  O.  Steamship 
Co.,  14  La.  Ann.  G47,  was  that  damages  shooid 
be  established  by  sale,  before  a  judgment  for  the 
recovery  of  danuiges  could  he  had  against  a  car- 
rier, for  goods  dsmsged  while  intrusted  to  his 
cmre." 

ThB  defendant  company,  while  denying  an^ 
fault  on  its  part,  relies  upon  these  decisions. 

The  plaintiff  company  contends  that  this 
rule  requiring  a  public  sale  to  be  made  is  not 
inflexible ;  and  that  It  was  properly  disre- 
garded In  this  case,  where  the  rapidity  with 
.which  the  goods  were  deteriorating  requir- 
ed prompt  action;  and  that,  moreover,  the 
defendant  company,  although  fully  advised  of 
the  situation,  did  not  ask  that  a  sale  be 
made ;  nor  thereafter  complain  at  the  course 
adopted,  which  was,  evidently,  the  best  in  the 
interest  of  all  parties  concerned. 

The  district  court  adopted  tliat  view,  and 
the  court  of  appeal  affirmed  the  Judgment. 
But,  we  think,  in  error;  the  rule  thus  laid 
down  by  the  decisions  of  this  court  should  be 
followed  in  all  cases  In  which  it  Is  applica- 
ble, and  certainly  in  the  case  of  goods  with 
a  known  market  value  like  cotton  seed;  a 
party  Is  not  at  liberty  to  disregard  it;  and 
we  think  that  the  defendant  company,  occu- 
pying an  altogether  negative  and  defensive 
attitude  in  the  matter,  was  under  no  legal 
necessity  to  suggest  to  plaintiff  what  was  the 
legal  course  to  be  followed  should  plaintiff 
harbor  intentions  of  a  lawsnit 

Tti&  logical  foundation  of  this  rule  is  that, 
in  any  case  .where  an  approximately  certain 
mode  of  arriving  at  the  amount  of  loss  is 
available  to  a  party,  It  Is  not  to  be  disre- 
garded by  him  for  having  recourse  to  opln- 
ioa  evidence,  an  nnsatlsfactory  kind  of  evi- 
dence which  the  law  accepts  only  for  want  of 
a  better.  The  testimony  shows  that  It  is  not 
usual,  or,  perhaps,  practical,  to  run  such 
damaged  seed  separately  through  the  mill 
Had  It  been  possible  to  do  so,  however,  and 
it  had  been  done,  perhaps  a  comparison  be- 
tween the  result  obtained  and  that  usually 
obtained  from  sound  seed  would  have  been 
as  certain  a  mode  of  arriving  at  the  loss  as 
by  a  public  sale,  and  legally  as  acceptable  as 
evidence;  bnt  this  was  not  done. 

VbB  JndgmentB  at  the  district  court  and  ot 


the  court  of  appeal  are  tberef<H«  s^  asides 
and  the  suit  of  plaintiff  Is  diamlsaed.  PIiUii- 
tlff  to  pay  all  costs. 

On  Rehearing. 

LANP,  J.  [1]  Our  original  c^lnion  was 
based  on  the  cases  ot  Henderson  v.  Ship  Maid 
of  Orleans,  12  La.  Ann.  302,  and  Smith  t. 
Barque  W.  H.  WaU,  18  La.  Ann.  724,  In  whldi 
the  court  said  t 

"The  measure  of  damage  is  the  difference  be- 
tween the  value  of  the  goods  In  their  damaged 
state,  aod  their  value  at  the  port  of  desUnation 
had  they  been  delivered  in  good  order.  *  *  • 
That  difference  in  value  should  have  been  ascer- 
tained by  a  public  sale  to  the  highest  bidder." 

The  doctrine  that  damage  to  goods,  while 
in  transit  on  ehipa,  should  be  ascertained  by 
public  sale,  was  peculiar  to  this  state.  Tba 
author  of  Cyc  says : 

"Outside  of  Louisiana  there  is  no  general  re- 
quirement that  the  owner  shall  proceed  by  putn 
he  sale  with  damaged  goods  to  have  the  amount 
of  his  damage  determined,  hut  he  may  prove  it 
by  any  competent  manner."  6  Cyc.  533,  note  96. 

"General!?  spraldng,  what  property  brings  at 
a  public  sale  Is  a  fair  teat  ot  its  value,  and  in 
some  instances  It  may  be  the  only  available  test. 
*  *  *  It  is  only  one  of  the  means  by  whldi 
the  value  of  theproper^  and  the  loss  may  be 
ascertained."  4  B.  cTu  I  468,  p.  lOOa 

In  BalliNHie  v.  Keid,  4  La.  Aim.  668,  50 
Am.  DeCL  579,  the  plalntUl  sued  fbr  damages 
for  umwsonable  delay  In  the  delivery  of 
merchandise,  and  the  court  said: 

"The  ascertainment  of  the  loss  is  a  matter 
resting  upon  the  or«1inary  rules  of  evidence. 
Bowman  v.  Teal,  23  Wend.  [N.  Y.]  306  [35  Am. 
Dec.  5^i2^.'* 

The  Smith  Case,  18  La.  Ann.  724,  Is  based 
on  the  Henderson  Case,  12  Leu  Ann.  352,  and 
both  suits  were  for  the  value  of  the  entire 
shipment,  as  In  case  of  abandonment.  The 
evidence  showed  partial  damage.  Hence 
there  was  no  total  loss,  and  no  right  of  re- 
covery. In  the  Henderson  Case,  the  court 
said  that  the  difference  between  sound  and 
damaged  value  should  have  been  ascertained 
by  a  public  sale  to  the  bluest  bidder,  dtlng 
Greenwood  v.  Cooper,  10  La.  Ann.  796,  In 
which  case  a  reference  la  made  to  the  duties 
of  port  wardens  as  to  the  sale  of  damaged 
goods  at  public  auction.  In  that  case  the 
damaged  goods  had  been  sold  at  public  auc- 
tion by  a  licensed  auctioneer  without  the  in- 
tervention of  the  port  wardens,  and  the  court 
affirmed  the  sale  on  evidence  that  the  goods 
had  brought  a  fair  value,  saying  that  the 
port  wardens  "could  have  done  no  more 
than  sell  at  auction."  In  Blkln  &  Co.  v.  N. 
O.  S.  S.  Co.,  14  La.  Ann.  647,  the  court  h^d 
that,  where  goods  are  damaged  to  such  an  ex- 
tent as  to  be  valueless  and  unsalable,  a  sale 
at  public  auction  will  not  be  required,  and 
referred  to  Greotwood  T.  OoQper,  sniffa,  as 
holding  that: 

"Either  party  had  the  r^ht  to  require  a  sale 
by  auction ;  and,  upon  an  application  by  defend* 
ants,  iuch  an  order  might  have  be«i  made." 

The  office  of  master  and  wardens  of  the 
,  Port  of  New  Orleaqi  wa«  orfanlwd  by  the 
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act  of  March  21,  1800  (2  Martin's  Dlff.  390), 
which  provided  that  It  dionld  solely  belong  to 
said  officers  or  any  two  of  them,  to  order  and 
direct  the  sale  of  damaged  goods  by  public 
auction,  giving  notice  of  such  pnblic  sale  at 
least  two  days  before,  in  French  and  JSngUsh 
and  in  two  ne,wspaper8  published  In  this  city, 
and  at  least  two  of  said  wardens  shaU  be 
present  at  such  public  sale,  etc  In  1861, 
this  provision  was  ctmstnied  by  the  Supreme 
Court  as  follows: 

"We  take  this  to  mean  that  they  have  tiie 
sole  right  to  order  and  direct  the  sale  tit  dam- 
aged goods  by  public  auction  in  the  case  provid- 
ed in  the  section ;  that  is,  when  called  opon  by 
the  person  commanding  any  ship  or  vessel  arriv- 
ing from  sea." 

See  Master  and  Wardens  v.  ,Shlp  M. 
Hawes,  6  14.  Ann.  391.  See,  also,  Acts  of 
1865,  No.  343.  Bevlsed  Statutes  of  1870,  ftf 
2223  and  2280,  give  master  and  wardens  the 
sole  power  to  order  sate  of  damaged  goods 
at  pnblic  auction.  By  Act  No.  3  of  the  Ex- 
tra Session  of  1877,  the  number  of  wardens 
was  reduced  to  two,  and  their  dntlee  and 
functions  greatly  curtailed,  and  in  1896  the 
office  was  merged  into  the  board  of  commis- 
sioners of  the  Port  of  New  Orleans. 

In  an  early  case  it  was  held  that  the  port 
wardens  were  by  law  Judges  of  the  necessity 
which  requires  damaged  goods  to  be  sold  at 
pnblic  auction.  Oakey  v.  BasseU,  d  Mart 
(N.  S.)  61.  In  the  Greenwood  Case,  10  Im. 
Ann.  797,  the  court  said: 

"The  principal  object  for  which  the  Interven- 
tion of  port  wardens  seems  to  be  considered  reg- 
oiaite  is  to  determine  when  there  exists  a  neces- 
sity for  a  sale,  but  when  that  fact  Is  once  ratab- 
lished,  as*  in  the  case  at  bar.  the  actual  sale  is 
always  made  at  public  auction.  Now,  it  was  the 
right  of  either  party  to  have  insisted  npon  an 
auction  sale,  and,  bad  the  whole  matter  been  re- 
ferred to  the  port  wardens,  they  could  hare  done 
no  more  than  sell  at  auction.  We  consider  there- 
fore that  the  evidence  sufficiently  shows,  that  the 
defendants  have  received  no  damage  from  the 
want  of  notice  otnnnlained  <^  See  Rathbone  t. 
Neal,  4  La.  Ann.  567  BIO  Am.  Dec  679]." 

In  the  Oierawood  Case,  the  pwt  wardens 
had  not  been  consulted  as  to  the  necessity  of 
the  sale,  and  the  goods  had  been  stAd  at 
pnUic  auctl<m  witbont  notice  to  the  defend- 
antB,  In  fact,  the  mly  lequitremeDt  of  the 
act  of  1905  whicb  bad  been  onmdied  with 
was  a  Bale  at  paUlc  anctiiML  The  ElUn 
Gompanr  Case,  sapra,  makes  It  plain  that 
eltber  party  bad  the  right  to  apply  to  the 
POTt  wardens  for  an  order  tor  tbe  sale  of  the 
damaged  goods  at  pnUlc  auction. 

Tbe  foregoing  review  of  tbe  Btatotes  and 
Jmtspmdence  makes  it  evident  that  tbe 
Courts  of  tbls  state  taeld  that  a  sale  of  dam- 
aged goods  dLonld  always  be  made  at  public 


(La. 

ftuction,  because  such  sale  was  required  by 
the  provisions  of  act  of  1805,  cited  supra; 
a  purely  local  law  ai^llcable  only  to  the  port 
of  the  city  of  New  Orleans,  and  to  cargoes 
imported  in  ships  and  other  veasels. 

In  the  Rathbone  Case,  supra,  the  goods 
had  not  been  damaged,  but  had  depreciated 
In  value,  and  the  court  following  the  generat 
rule  of  law,  held  that  the  damage  might  be 
proved  by  any  competent  evidence. 

[2]  Our  c(mclusi<»i  Is  that  the  sale  at  pub- 
lic auction  of  the  damaged  cotton  seed  in 
question  was  not  required  by  any  law  of 
tbls  state,  or  by  any  rule  of  its  Jurisprudence. 
Such  a  requirement  would  be  utterly  Imprac- 
ticable, If  aiH>lled  to  damaged  goods  deliver- 
ed at  railroad  stations,  where  there  are  no 
auction  exchanges,  or  auctioneers,  or  tdddersL 
In  the  case  at  bar,  the  heated  and  rotting  cot- 
ton seed  were  examined  by  an  agent  of  the 
defendant  company  who  made  no  suggestion 
whatever  as  to  the  disposition  of  the  seed  or 
any  opposition  to  their  use  the  plaintlfT. 
The  plaintiffs'  agent  removed  the  seed  from 
the  heated  car,  and,  after  culling  out  por- 
tdons  that  had  become  "caked"  and  worthless, 
used  the  remainder  in  the  manufacture  of 
fertilize  and  soapstock.  No  more  favorable 
dlspoBltion  of  Hie  seed  has  been  suggested. 
An  expert  on  cottw  seed  testified  that  tbe 
carload  of  seed  was  damaged  from  40  per 
cent  to  60  per  cent.  ;  and  another  witness 
testified  to  the  same  effect.  The  seed  co^it 
tbe  plaintiff  |22  per  ton,  at  a  steam  gdn  in 
the  same  parish,  and  this  was  the  usual 
price  which  plaintifF  was  paying  for  good 
seed.  The  testimony  of  plaintiffs'  witnesses 
as  to  the  quantum  of  damage  was  not  cod- 
tradicted  on  £he  trial  of  the  case.  Defend- 
ant offered  no  evidence  on  the  subject.  The 
district  court  gave  Judgmuit  for  plaintiff  for 
|276  based  on  the  lowest  estimate  of  40  per 
cent  of  damage.  Tbe  court  of  ai^)eal  In- 
creased the  Judgment  by  the  sum  of  ^.72, 
being  tbe  same  proportion  of  loss  on  the 
freight  bill  of  $81.81. 

We  think  that  tbe  court  of  apjfeal  erred  In 
allowing  this  additional  Item  for  the  reasws: 
First  that  it  is  not  claimed  in  plaintiffs' 
petition ;  and,  secondly,  that  if  the  railroad 
makes  good  the  damage,  it  will  have  earned 
the  freight. 

See  Hutchinson,  Carriers  (3d  Ed.)  fS  799, 
800 ;  Am.  ft  Eng.  Enc  Law,  pp.  373,  381. 

It  Is  therefore  ordered  that  the  judgment 
of  the  court  of  appeal  In  this  case  be  amend- 
ed by  reducing  the  amount  awarded  to  9275.- 
84,  and  that  as  thus  amended  said  Jadsmeot 
be  affirmed ;  costs  In  this  court  to  be  paid  by 
the  plaintiff. 
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LOUISVILLE  ft  N.  B.  CO.  t.  KUODA.* 
(Sivrow  Court  of  Florida.    April  16,  1018. 
Hcadnutes  Piled  April  IT,  1916.) 

(Bj/llab*$  by  the  Court.) 
L  JDbath  «=»16— iNJUBua  to  Sebvakt— Ao- 

TION»— ElCFLOTKBS'  LlABIUTT  AOT. 

Aa  action  hj  an  adminiatrator  for  tbe  death 
of  hifl  intestate  by  negligence,  under  federal  Em- 
plorers'  Liablli^  Act  April  22,  1906,  c  149.  35 
StaL  66  (U.  S.  Comp.  SL  1013,  SI  8tJ57-8665), 
will  Ite,  even  tliough  the  death  followed  imme- 
diately upon  the  Injury  Inflicted. 

[Bd.  Note.— For  other  casea,  see  Daadi,  Cwt 
Dig.  I  18;  Dec;  Dig.  «»16.] 

2.  Masteb  and  Sebvaut  4^291(9}— Injvbiks 
TO  Sebvant— Acnosa — iNSTBtrcrioN. 

Tbe  atatutory  presumption  of  negligence 
fruD  injury  done  by  the  rnnninf  of  locomotivea, 
being  a  local  rale  of  evidence  merely,  may  be 
given  in  a  charge  in  a  case  ariring  under  tbe  fed- 
oral  Ehnployers'  Liability  Act. 

[Ed.  Note.— For  other  casea.  see  Master  and 
Servant.  Cent  Dig.  |  U40;   Dec.  Dig. 
291(9).] 

8.  Dkath  «=>18(1)— IifJTBiBB  TO  Sbbvant— 

Acnons— Gbodh  De. 

Under  the  ameadmmt  of  1910  to  the  Ilm- 
ployen'  LiabiUty  Act  (Act  April  22,  1908,  c. 
149,  35  Stat.  66,  as  amended  by  Act  April  5, 
1910,  c.  143,  36  SUt  291  [U.  S.  Comp.  St.  1913, 
H  86^.  8660]).  the  administrator  haa  tbe  option 
to  sue  for  th»  loaa  to  the  estate  of  tbe  intestate 
gmerally,  or  tbe  particular  loss  to  the  qiecial 
beneficiary  named  in  the  statute. 

[Ed.  Note.— For  other  caaes.  Me  Vwth,  Oent 
Dig.  I  20;  Dec.  Dig.  ^18(1).] 

Whitfield  and  Taylor,  JJ.,  diaseatlng. 

Error  to  Circuit  Court,  Santa  Rosa  Coun- 
ty;  T.  E.  Wolfe,  Judge. 

Action  by  L.  M.  Rhoda,  aa  admlniBtrHtor, 
against  Louisville  &  NaahTllle  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.  Afflmwdi. 

Blount,  Blount  ft  O&rter,  of  Fensacola,  for 
^alntur  In  error.  BeeTes,  Watson  &  Fmoo, 
at  Fensacola,  for  d^endant  In  emw. 

COGERXnJL,  J.  A  judgment  against  the 
BaOroad  Gompeny,  In  the  sum  of  fO,000  was 
recovered,  upon  a  count  wMch  reads  as  fol- 
loTs: 

J'Tbat  the  said  defendant,  on  tbe  9th  day  of 
raroazy,  A.  D.  1912,  was  operating  as  a  com- 
mon carrier  a  certain  line  of  railroad  between 
PcDsacola,  in  the  state  of  Florida,  and  Flomaton, 
in  the  state  of  Alabama ;  that  on  tbe  said  day 

SlaintifTs  intestate  was  an  employ^  of  tbe  aaid 
efendant,  in  Its  business  as  a  common  carrier 
in  interstate  commerce ;  that  on  said  day  the 
aaid  defendant  waa  operating  and  ruimliig  an 
engine  in  charge  of  certain  of  its  ranployis  on  Its 
Bald  line  of  railway  at  and  near  Flomaton,  in  the 
state  of  Alabama,  and  at  or  near  the  station 
called  Flomaton  on  its  said  line  of  railway,  and 
to  carelessly  and  negligently  ran  and  operated 
ite  aaid  engine  that  they  ran  it  over,  upon,  and 
againat  the  said  Clarence  Rhoda,  thereby  so 
greatly  wounding  and  injuring  the  said  Clarence 
Hhoda  that  he  died  from,  and  as  a  result  of,  the 
•aid  injuries  immediately  upon  their  infliction; 
that  at  the  time  of  the  injury  and  death  of 
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the  said  Clarence  Rhoda  he  was  employed  by 

the  said  defendant  in  interstate  commerce  and 
tlie  said  injury  and  death  were  inflicted  upon 
htm  while  he  waa  performlDs  the  duties  of  such 
employment ;  that  the  plaindff  has  been  duly  ap- 

S>inted  as  administrator  of  tbe  estate  of  the  said 
larence  Rhoda,  who  left  no  widow  nor  children, 
but  did  leave  surviving  him,  who  still  survive, 
his  mother,  Annie  Patterson  Rhoda.  and  bis  fa- 
ther, L.  M.  Rhoda.  And  the  plaintiff  alleges 
that  by  reason  of  the  death  of  tbe  said  Clarence 
Rhnda  be  has  sustained  damages,  for  which  he 
here  sues  for  the  benefit  of  the  parents  of  the 
said  Clarence  Rhoda,  in  tbe  sum  of  $20,000." 

The  action  Is  based  sciuarcly  upon  tbe  fed- 
eral Employers'  UablUty  Act  of  1908,  as 
amended  April  6,  1910,  the  said  amendment 
being  aa  follows: 

"That  any  right  of  actioD  given  by  this  act  to 
a  person  suffering  injury  shall  survive  to  his  or 
her  personal  representative,  for  the  benefit  of 
the  surviving  widow  or  husband  and  children  of 
such  employ^,  and,  tf  none,  then  to  such  em< 
ployd's  parents;  and,  if  none,  then  to  tbe  next 
of  kin  dependent  upon  such  employ^ ;  but  in 
such  case  there  shall  be  only  one  recovery  for  the 
same  injuTT-"  U.  g.  Oomp.  St  1913,  {  6606. 

[1]  The  itolntlS  In  error  eontmda  diat  as 
the  deatb  oecarred  'immedlatdy"  nptm  the 
Infliction  of  the  Injury,  no  cause  of  actimi 
ever  existed  in  the  person  snCfeilng  the  In- 
jury, and  thetefm  there  was  no  cause  of 
actloi  to  Burrlve.  The  contention  Is  not 
without  authority  In  tbe  dededons  by  certain 
state  courts  upon  state  statutes.  The  courts 
ot  MassachDsetts  at  an  early  date  so  con- 
strued tbe  statutes  of  that  state,  and  In  moco 
recent  times  Mississippi,  Iowa,  and  (^er 
states.  See  Illinois  Cent.  R.  Co.  Pender- 
grass,  69  Miss.  426,  12  South.  964;  Major  v. 
BurUngton,  C.  R.  &  N.  Ry.  Co.,  116  Iowa,  309, 
88  M.  W.  816.  Judge  Oooley  in  speaking  to 
this  point,  says: 

"A  question  has  also  been  made  in  some  states 
whether  suit  oonld  be  maintained  where  the 
death  was  instantaneous ;  and  in  Massachusetts, 
under  a  somewhat  nice  and  technical  construc- 
tion of  the  statute.  It  was  decided  Uiat  tbe  ac- 
tion wonld  not  lie  in  such  a  case.  But  probably 
under  no  -^^Hng  statute  weald  It  be  so  held 
now."  Cooler  <m  Tortt  &A  Ed.)  661. 

Connecticut  refused  to  follow  Massacbn- 
setts,  Murphy  t.  New  York  &  N.  H.  R.  R. 
Co.,  80  Conn.  184,  and  also  Broughel  t.  South- 
ern New  Bn«9and  TeL  Co..  72  Ooaa.  617,  46 
AtL  436,  49  L.  B.  A.  404. 

The  Suprrane  Court  of  the  United  States 
has  not,  as  yet,  construed  this  amendment  to 
tbe  statute  directly,  nor,  so  far  as  we  are  ad- 
vised, has  any  federal  court  In  Michigan 
Cent  R.  R.  Co.  T.  Vreeland,  227  U.  &  69,  3S 
Sup.  Ct  192,  67  L.  Bd.  417,  Ann.  Cas.  1914C, 
176.  that  court  In  a  case  arising  beftm  tbe 
amendment  declined  to  follow  the  Massachu- 
setts courts  to  the  extent  of  holding  that  a 
few  hours'  snrrlTal  of  the  Injury  destroyed 
the  right  of  action  In  the  beneflciariee,  and 
to  this  extent  Indicated  that  it  would  not  de- 
stroy a  right  of  action  by  a  nice  te(^lcal 
constmction  of  a  statute,  Intended  primarily 
to  strike  down  defenses  theretofore  existing 
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In  behalf  of  Interstate  carriers,  in  the  killing 
or  maiming  of  their  employes. 

It  will  be  noted  that  the  declaration  alleg- 
es th«  death  to  have  followed  "Immediately," 
which  the  Maine  court  dlfFerentlates  from 
the  conception  of  "Instantaneoas"  death. 
Sawyer  t.  Perry,  88  Me.  42,  33  Atl.  660. 
Few,  if  any,  deaths  may  be  correctly  denom- 
inated as  instantaneous.  The  vital  e^rk  Is 
so  tenacious  that  It  rarely,  If  ever,  leaves  the 
body  the  moment  that  fatal  blow  is  Inflicted, 
and  If  It  survive  that  blow  but  a  mathemati- 
cal moment,  why  may  it  not  be  logically  said 
that  the  cause  of  action  for  that  moment  ex- 
isted In  the  Injured  individual,  and,  If  so, 
then  the  statute  applies  and  the  canse  of  ac- 
tion survives  in  the  personal  representative 
for  the  injury  thus  done.  If  this  be  technical 
reasoning,  we  are  using  it  In  r^ly  to  a  tech- 
nical a^ummt,  for  surely  no  lawmaker  in- 
tended to  make  the  severity  of  a  blow  a  de- 
fense to  the  evil  aimed  at. 

The  pleader's  use  of  the  word  "immediate- 
ly" may  serve  a  two-fold  purpose:  First,  to 
show  there  was  no  Intervening  or  mediate 
cause,  and,  secondly,  to  apprise  the  defend- 
ant that  no  claim  would  be  made  for  physi- 
cal suffering.  We  think  the  oonnt  stated  a 
good  cause  of  action. 

[2]  At  the  trial  the  court  charged  the  pre- 
sumption of  negligence  from  the  act  of  Injury 
done  by  the  running  of  the  locomotives  or 
cars  of  a  railroad  ctmipany,  under  the  local 
law.  It  Is  argued  that  this  was  error,  nptm 
the  theory  tbAt  the  federal  act  controls,  and 
that  tlie  Florida  law  has  no  aiq>licatlon.  If 
section  3148  of  the  Gaieral  Statutes  establish 
a  liability  against  the  railroads,  the  argu- 
ment would  be  unanswerable;  but  despite 
the  title  glTw  to  the  section,  we  think  the 
uniform  construction  placed  by  this  court,  as 
well  as  by  the  Georgia  court  upon  the  same 
statute,  conclu^rely  shows  that  Uie  section 
does  not  Inuwse  a  liaUUty,  but  asserts  mere- 
ly a  rule  of  eridmce,  to  be  apsUed  by  the  lo- 
cal oonrts.  OtmHomers^  Electric  Light  ft  St 
B.  Ca  T.  Pzyor,  44  Ela.  864,  82  South.  797 ; 
Richmond  ft  D.  B.  Oo.  t.  MltcheU,  92  Ga.  77, 
18  S.  B.  290.  This  rule  of  evidence,  whether 
based  upon  a  statute  or  court  decision.  Is 
founded  upon  that  broader  rule  requiring  the 
party  most  likely  to  possess  the  proof  to  pro- 
duce It,  or  upon  the  theory  that  the  instinct 
of  self-preservation  prestmiptively  rebnts  the 
idea  that  the  injury  was  self-inflicted.  The 
railroad  companies,  through  their  agents, 
have  complete  charge  of  the  operation  and 
equipment  of  their  trains  and  track,  subject 
only  to  regulation  or  supervision  by  the  state, 
with  ample  means  of  InvestigatifHi  Into  the 
causes  of  accidents  producing  injury  to  oth- 
ers, while  the  person  injured,  or  the  repre- 
sentative of  the  person  killed,  can  ascertain 
the  facts  only  under  serious  handicap. 

We  are  frank  to  say  that  In  the  case  now 
before  us,  it  Is  very  doubtful  If  the  i^intiff 
ooold  have  proven  liability,  without  the  aid 


of  this  local  rule  of  evidence,  but  the  admis- 
sion does  not  affect  ttie  liability  or  unduly  in- 
terfere with  or  Impose  local  adargemoit  of 
an  Interstate  common  carrier's  llaUlUr  to  Us 

employes. 

We  must  apply  our  own  rules  of  procedure 
and  evidence,  in  the  Miforc»nent  of  a  liabil- 
ity created  or  regulated  by  the  Oongress,  ex- 
cept In  so  far  as  the  federal  statute  may  In- 
terpose. 

[S]  Hie  court  farther  charged  the  Jury  that 
the  measure  of  damages,  if  the  plaintiff  re- 
covered, would  be  the  loss  to  the  estate  of  the 
intestate,  caused  by  the  injury  resulting  in 
his  death;  that  is,  the  amount  he  would  prob- 
ably have  accumulated,  reduced  to  its  pres- 
ent money  value.  We  find  no  fault  in  this. 
Under  the  amendment,  as  we  construe  It, 
without  enlightenment  on  the  subject  fn»n 
the  final  arUter,  the  federal  Suiweme  Court, 
the  administrator,  In  bringing  the  action,  hu 
the  option  to  seek  recovery  either  for  the  loss 
to  the  estate,  as  was  here  done,  or  for  the 
loss  to  the  ben^dary,  the  recovery  In  either 
case  being  for  the  latter's  benefit,  but  he  can- 
not recover  for  both  losses.  If  the  liability 
of  the  Intestate  towards  his  parents  indicated 
that  their  loss  would  probably  be  greater 
than  the  accumulations  for  himself,  the  ad- 
ministrator, suing  for  their  benefit,  ml^^ 
upon  proper  declaration  of  these  facts,  recov- 
er the  larger  amount:  on  the  oth&c  hand,  If 
nothing  or  little  was  ctmtrlbnted  to  the  bae- 
fldarles  under  the  statute,  the  administrator 
could  recover  the  larger  amount  by  suing  un- 
der the  snrvlTorsblp  amendment. 

We  find  no  arot,  and  tlie  Judgmoit  Is  af- 
firmed. 

SHAGELHirOBD,  a  J.,  and  HOOKBB,  J., 

concur. 

WHITFIELD,  J.  (dissenting).  Ttie  pro- 
ceedings and  Judgment  herein  do  not  conform 
to  the  federal  law  under  which  this  action  Is 
brought 

The  federal  Employers'  Liability  Act  of 
1908  "declares  two  distinct  and  Independent 
liabilities,"  and  consequently  two  separate 
rights  of  action,  for  "damages  to  any  person 
suffering  Injury  while  he  Is  employed  by"  a 
railroad  comm<m  carrier  engaged  in  inters 
state  commerce,  "resulting  in  whole  or  in 
part  from  the  negligence  of  any  of  the  offi- 
cers, agents,  or  employes  of  suc^  carrier," 
etc.  One  liability  is  to  the  injured  emidoy<E, 
with  a  right  of  action  to  recover  "such  dam- 
ages as  would  compensate  him  for  his  ex- 
pense, loss  of  time,  suffering  and  diminished 
earning  power."  Under  the  original  act  of 
1908,  this  right  of  action  given  to  an  injured 
employ^  was  extinguished  with  the  emi^oyS'a 
death.  The  other  liability  is  that  in  case  of 
the  death  of  the  employ^  as  a  proximate  re- 
sult of  a  negligent  injury  to  give  "a  right  of 
action  to  certain  relatives  dependent  up<»i  an 
employ^  wrongfully  Injured,  for  the  loss  and 
damage  reeulUng  to  them  finandaUy  by  rea- 
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Mm  of  the  wrongfol  death.**  This  latter 
cause  at  acdon  'ie  liidq;Mixdefit  of  any  canee 
of  action  trbbdi  the  deoed^  had,  and  in- 
cliides  no  damages  which  he  might  bare  re- 
covered for  hie  Injury  U  be  had  enrrlTed." 
Michigan  Oentral  By.  t.  Vreeland.  227  V. 
S.  SO,  83  Snpu  Gt  67  L.  Ed.'  417,  Ann. 
Oaa.  19140;  176;  American  B.  B.  Dldrldc- 
aen.  227  U.  a  146,  88  Sujf.  Ot  22^  67  U  Ed. 
450. 

Sy  an  amendment  of  i^ill  6,  IttLO;  another 
section  was  added  to  the  act  of  190ft  whidi 
providot: 

'That  any  Tight  of  action  given  hy  this  act  to 
a  person  anffenng  injury  shall  survire  to  his  or 
her  personal  represmtative,  for  the  benefit  of  the 
surviving  widow  or  husband  and  children  of  such 
employ^,  and,  if  none,  then  to  such  employe's 
parents;  and,  if  none,  then  to  the  ifext  of  kin 
dependent  apon  such  employi,  but  la  such  cases 
there  shall  be  only  one  recovery  for  the  same 
injury."   IT.  S.  Comp.  SL  1913,  S 

This  amendment  makes  the  rl^t  of  action 
given  to  an  Injured  wnployg  surrlTe  to  his 
personal  repreeentatlTe,  and  In  efTect  makes 
the  personal  representatire  of  the  decedent  the 
proper  plaintiff  and  the  same  claeseB  of  p«v 
eons  the  beneficiaries  in  either  rl^t  of  action 
given  by  the  act  of  1908,  when  the  Injured 
empl(76  dies  before  a  recovery  Is  obtained; 
but  the  meavnre  of  recovery  ia  materially  dif- 
ferent in  the  two  actions.  The  damages 
claimed  in  an  action  by  the  personal  repre- 
sentative of  a  deceased  employ^,  whether 
under  the  <Hie  or  the  other  of  the  stated  dlB- 
tinct  liabilities,  should  be  duly  alleged,  and 
should  be  proven  substantially  as  alleged. 

The  death  in  this  case  is  alleged  to  have 
been  immediate  upon  the  Injury,  and  the  dec- 
laration does  not  claim  damages  for  Injuries 
sustained  by  the  decedent  before  his  death, 
but  alleges  that  "by  reason  of  the  death  of 
the"  decedent,  the  administrator  "has  sus- 
tained damages  for  which  he  here  sues  for 
the  benefit  of  the  parents  of  the"  decedent 
This  clearly  indicates  that  the  damages 
claimed  for  the  stated  beneficiaries  are  those 
"resulting  to  them  financially  by  reason  of 
the  wrongful  death,"  not  damages  tliat  could 
have  been  recovered  by  the  decedent  but  for 
his  death.  See  Michigan  Cent  R.  B,  Co.  v. 
Vreeland,  227  U.  S.  60,  33  Sup.  Ct.  192,  67 
L.  Ed.  417,  Aitn.  Gas.  1914C  176 ;  Tiffany, 
Death  by  Wrongful  Act  (2d  Ed.)  i  74 ;  Dil- 
lon V.  Great  Northern  By,  Ca,  38  Mont.  485, 
100  Pac.  960;  Illinois  Cent.  R.  Co.  v.  Pender- 
grass,  69  Miss.  425,  12  South.  954;  McVey  v. 
Illinois  Cent  R.  Co.,  73  Miss.  487,  19  South. 
209;  West  v.  Detroit  United  Ry.,  159  Mich. 
269,  123  N.  W.  1101.  The  proofs  and  charg- 
es as  to  the  damages  are  inapplicable  to  the 
cause  of  action  stated.  See  O.,  C.  ft  S.  V. 
Ry.  V.  McGlnnla,  Adm'x,  228  U.  S.  173,  33 
Sup.  Ct  426,  57  L.  Ed.  78,  April  7,  1913; 
Thomas  t.  G.  &  N.  W.  By.  (D.  C.)  202  Fed. 
760. 


When  the  federal  Employers*  UablUty 
Law  was  enacted  by  Congrees,  no  role  of  evi- 
dence was  prescribed  thrar^  and  It  most  be 
assumed  that  the  enactment  contemplated 
the  cmitiniiance  of  the  commcm-law  rule  of 
evidence  In  negligmoe  cases  vhidi  was,  at 
that  tim^  enforced  by  the  federal  Supreme 
Court  The  rule  then  In  force  was  that  where 
an  enqdi^  Is  Injured  In  the  course  <a  his 
employmrat,  sudi  injury  carries  with  it  no 
presomptton  of  negligence  on  the  part  of  the 
empU^er;  and  actlonaUe  negUgence  of  the 
employer  is  an  afBrmatire  tact  for  the  plaln- 
tUE  to  prove  sabstantlally  as  alleged. 

In  such  a  case  It  is  not  sufBdent  for  the 
plaintiff  to  show  that  the  employe  may  have 
been  negligent ;  but  there  must  be  at  least 
some  substantial  evidence,  either  direct  or 
drcomstantlal,  ptdntlng  to  the  fact  that  die 
employer  was  negligent,  and  that  such  neg- 
ligence was  a  proximate  cauM  of  the  injury 
alleged.  When  the  testimony  Is  uncertain, 
and  shows  that  the  injury  may  have  been 
caused  by  any  <me  of  several  things,  for 
some  of  which  the  employer  is  not  respoufd- 
ble,  the  Jury  Is  not,  by  law,  authorized  to 
guess  which  of  the  several  causes  proximate- 
ly leeulted  in  the  injury  to  the  employ^,  and 
to  find  that  the  negligence  of  the  employer 
was  the  real  cause,  when  there  la  no  sub- 
stantial foundation  in  the  testimony  for  that 
contdnsion.  See  Patton  v.  Texas  &  P.  By. 
Co.,  179  n.  8.  668,  21  Sup.  Ct  275,  45  U  Ed. 
361. 

Sections  3148,  3140,  and  3150  of  the  Gen- 
eral Statutes  of  Florida  of  1906  were  first 
enacted  as  one  law  In  1891,  "defining  the  lia- 
bilities of  railroad  companies  in  certain  cas- 
es." Section  8148  provides  that  a  railroad 
company  shall  be  liable  for  any  damage 
done  to  persons  or  property  by  the  running 
of  trains,  unless  the  company  shall  make  It 
appear  that  Its  agents  have  exercised  all  or- 
dinary and  reasonable  care  and  diligence. 
This  section  was  Intended  to  apply  only  to 
actions  brought  against  railroad  companies 
aa  liabilities  defined  by  the  statutes  of  this 
state.  See  Atlantic  Coast  Line  B.  Co.  v.  Mc- 
Cormick,  69  Fla.  121,  52  South.  712. 

Olie  federal  Employers'  Liability  Act  Is  ■ 
quite  different  from  the  state  enactments,  and 
Is  intended  to  operate  uniformly  in  all  the 
states  to  the  exclusion  of  local  laws  on  sub- 
jects affecting  the  liability  covered  by  the 
federal  law.  To  impc^  or  to  establish  lia- 
bility by  means  of  a  local  statutory  presump- 
tion of  negligence  Is  a  species  of  substantive 
regulation  that  the  I^eglslature  of  the  state 
has  not  attempted  to  project  Into  actions 
for  damages  authorized  solely  by  the  federal 
law,  enacted  under  the  paramount  and  ex- 
elusive  power  of  Congress  to  regulate  inter- 
state commerce^ 

TAYLOB,  J.,  ooncoriL 
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KEGOm  T.  EIIJ<8BOBOUOH  COUNTY. 
(Supreme  Oonrt  of  Florida.    March  28,  1916.) 

(Bpllabua  bv  tht  CourtJ 

1.  Counths  «=»1— Foxjtioaii  Fdnotionb— 
Natukb  AifD  Status. 

A  connty  is  a  polideal  anbdiTisioii  of  the 
state,  created  for  administrative  purposes,  is 
represeutatlTe  of  the  sovereiguty  of  the  state 
and  auxiliary  to  it  Its  funcnons  are  of  a 
public  nature;  it  is  political  in  character,  and 
constitutes  the  maebincnr  by  and  through  which 
many  of  the  powers  <rf  tiie  state  are  exercised. 

[Ed.  Note.— For  other  cases,  see  CountieB, 
Cent.  IMs.  {  1;  Dec.  Dig. 

For  other  definitions,  see  Words  and  PbraseB, 
First  and  Second  Series,  County.] 

2.  Bbidqes  «=»37  —  Defects  —  Liability  or 
County. 

The  buUding  of  roads  and  bridges  and  the 
maintenance  of  the  same  are  none  the  less  pow- 
ers and  duties  of  the  state  because  It  delegates 
the  performance  of  these  duties  to  officers  of 
the  differmt  political  subdivisions  who,  in  dis- 
charging such  duties,  act  as  agents  for  the  pub- 
lic at  I&rge. 

[Ed. '  Note. — For  other  cases,  see  Bridges, 
Cent.  Dig.  18  96,  103-106.  109 ;  Dec  Dig.  «=» 
37.] 

8.  BBioaES  ^»37— Defects  Causing  Injubt 

— lilABILITT  Ot  "COUNTT." 

A  "county"  ot  this  state,  being  a  mere  gov- 
emm«ital  ag^cy  through  which  many  of  the 
functions  and  powers  of  the  state  are  exercised, 

eartahes  of  the  immunity  of  the  state  from  lia- 
ility,  and  may  not  be  sued  in  an  acticm  ex 
delicto  by  one  who,  in  ignorance  of  the  unsafe 
condition  of  a  county  bridge,  sustains  a  damage 
to  his  vehicle  in  crossing  the  bridge,  which  the 
county  has  permitted  to  become  unsafe  and  on- 
flt  for  use. 

[Bd.  Note.~ror  other  cases,  see  Bridges, 
Cent.  Dig.  H  96,  lOfr-106,  109 ;  Dec.  Dig.  «s> 
87.1 

Error  to  Clrcnit  Court,  HUlBboroiiSh  Oonn- 
tr ;  F.  M.  Robles,  Judge. 

Action  by  James  W.  Keggln  against  the 
Connty  oi  Hillsborough.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Affirmed. 

H.  P.  Macfarlane,  of  Tampa,  for  plaintiff 
in  error.  C.  C.  Wbitaker,  of  Tampa,  for  de- 
fendant In  error. 

BLIilS,  J.  The  plaintiff  in  error  brought 
suit  against  the  county  of  Hillsborough,  to 
recover  damages  for  injury  to  a  motor  truck, 
which,  being  drivm  by  the  plaintiff  over  a 
county  bridge  In  Hillsborough  conn^,  was 
injured  by  falling  through  the  bridge  which 
spanned  a  broad  and  deep  creek.  The  dec- 
ia  ration  alleged  that  the  plaintiff  was  not 
negligent  In  driving  the  machine^  whidk  was 
an  automobile  truck  with  a  rated  carrying 
capacity  o£  five  tons  and  was  at  the  time  of 
the  injury  loaded  with  a  burden  of  three  tons 
approximately;  that  the  bridge,  by  reason 
of  age,'  decay,  and  unsafe  conditi<m,  gave  way 
with  the  weight  ot  the  truck  and  burden,  pre- 
cipitattng  the  truck  into  the  creek  and 
damt^ng  the  machine. 

A  demurrer  to  the  de(daration  challenged 
the  right  of  the  jdfUiltiff  to  maintain  audi  an 
action  against  the  county.  The  demurrer  was 


I  sustained,  and  final  Judgment  entered  hi 
fiivor  of  the  deCmdant  To  this  Judgment  the 
plaintiff  aivUed  tor  and  obtained  a  writ  (tf 
error. 

May  a  county  in  this  state  be  sued  In  an  ac- 
tion ex  delicto  by  an  Individual  who.  in 
Ignorance  of  the  unsafe  condition  of  a  conn- 
ty bridge,  sustains  a  damage  to  his  vetiide 
In  crossing  the  bridge,  whb^  by  reastm  of 
negligence  the  county  cwnmissloners  have  per- 
mitted to  become  decayed,  unsafe,  and  unfit 
for  use? 

[1]  A  county  Is  a  political  subdlvislcHi 
the  state;  ArUde  8,  S{  1,  2,  Const.  188a 

It  Is  not  a  cOTporatloiL  It  may  be  created 
by  the  state  without  the  solicitation,  ohi- 
sent,  or  concurrence  of  the  Inhabitants  <^ 
the  territory  thus  set  apart ;  It  is  created  for 
admlnlstraUve  purposes ;  it  Is  the  representa- 
tive oi  the  sovereignty  of  the  state,  auxiliary 
to  it,  an  aid  to  the  more  convenient  admin- 
istration of  the  government.  It  is  purely 
political  in  character ;  Its  functions  axe  of  a 
public  nature,  constituting  the  machinery  and 
essential  agency  by  and  throngb  which 
many  of  the  powers  of  the  state  are  exer- 
cised. 7  B.  a  L.  'Vountiea,"  p.  922;  U 
Cyc.  825, 

[2]  The  administration  of  the  criminal 
laws,  the  execntlcm  of  the  policy  of  public 
education,  the  construction  and  maintenance 
of  public  roads  and  bridges,  and  the  collec- 
tion of  taxes  are  some  of  the  powers  of  the 
state  government  which  are  exercised 
through  the  agency  of  county  organizations. 
Atkln  V.  Kansas,  191  U.  S.  207,  24  Sup.  Ct 
124,  48  L.  Ed.  148;  State  ex  rel.  BeU  v. 
CummingB,  130  Tenn.  566,  172  S.  W.  290, 
L.  R.  A.  1915D,  274.  Conntlea,  b^  bat 
political  divisions  of  the  state,  organised  as  a 
part  of  the  machinery  of  the  government  for 
the  performance  of  functions  ct  a  public  na- 
ture, partake  of  the  state's  Imnranl^  from 
liability,  and  may  not  be  sued  except  In  such 
transactions  as  the  statute  designates. 

The  building  of  roads  and  bridges  and 
maintenance  of  the  same  Is  a  function  or 
duty  of  the  state.  It  delegates  the  perfonn- 
ance  of  It  to  the  officers  of  the  particular 
political  divlsl<»,  and  In  exercising  this  pow- 
er these  agents  act  for  the  public  at  large. 
The  payment  of  taxes  by  the  people  of  the 
county  for  road  and  bridge  constructloD  in 
the  particular  county  Is  merely  a  convenient 
and  Just  method  of  distributing  the  burden 
which  the  construction  and  maintenance  of 
highways  necessarily  creates.  Tlie  bnUdlDg 
of  roads  and  bridges  thus  becomes  a  county 
purpose,  the  same  as  the  building  of  court- 
houses, Jails,  and  schoolhouses  are  countT 
purposes  within  the  meaning  of  the  Constttn- 
tl<»i.  These  powers  and  duties  are  none  the 
less  the  powers  and  duties  of  the  state,  the 
exercise  and  dlsdiarge  of  whldi  become  and 
are  the  purpose  ot  county  organlzatloa  Tbe 
poweor  and  authority  wbldi  the  county  ex- 
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erdses  In  reference  to  roads  and  bridges  la, 
in  its  character  and  nature,  governmental 
ratlier  than  corporate.  In  tbls  respect  coun- 
ties are  distlngalsbed  trom  municipal  cor- 
porations charged  with  the  duty  of  keeping 
streets  in  aaCe  and  aoitable  oondltloa  for 
passage. 

By  the  oomnHm  law  of  Bngland,  a  comity, 
altlioa^  aometlmea  regarded  as  a  guasl  cor- 
poration, could  not  be  subject  to  a  dril  ac- 
tion tot  a  breach  of  Its  public  duty.  The 
common  law  of  Bngiand  la  by  statute  de- 
clared to  be  in  force  in  this  stata^  ther^re 
unless  the  statutes  of  this  state  change  the 
ccmunon  law  in  this  respect,  couDtles  In  this 
state  are  not  liable  to  actions  of  this  char- 
acter. Upon  princl^  and  authority,  there- 
for^ an  action  of  Oils  diaracter  wiU  not  lie 
ag^lnafc  the  county  in  the  absence  of  a  statute 
expressly  authorizing  It. 

Blany  of  the  authorities  died  by  coun- 
Bel  in  their  briefs  contain  a  full  discnsaion  of 
tbe  guestim;  aome  of  them  are  the  fbllow- 
Ins:  Bnssell  t.  Devon  Coonty,  2  T.  R.  667 ; 
Markey  t.  Oounty  of  Queens,  IM  N.  T.  675, 
40  N.  E.  71,  38  R.  A.  46;  HiU  T.  City  of 
BoBtOD,  122  Mass.  844,  28  Am.  Bep.  332; 
City  of  Montgomery  v.  Ross  (Ala.)  70  South. 
634. 

It  la  oonceded  that  the  numerical  weight 
of  authority  Is  decidedly  against  tike  conten- 
tiou  of  the  plaintUf  In  error,  aitd  we  are  not 
ooQvinced  the  extent  tnlef  of  the  at- 
t<wney8  for  the  plaintiff  In  errmr  that  that 
auOtorlty  is  not  also  better  founded  in  rea- 
son. 

[1]  While  a  county  may,  In  some  respects, 
resemble  a  municipality  in  that  both  organi- 
sations deal  with  public  Interests,  their  dif- 
ferencea  are  sa  great  that  the  cases  disctus- 
ing  the  tatter's  liatdUty  In  damages  for  the 
negOtsent  omlsslMi  to  perform  a  public  duty 
are  not  analogous  to  .those  in  whldi  such  a 
llabUl^  la  sou^t  to  be  Imposed  upon  a  coun- 
ty^ The  one  foiture  which  snffldottly  dls- 
tlngolshes  them  Is  that  the  counties  are  un- 
der the  Cwtatltntlon  political  dlTlalons  of  the 
stata  mnniclpaUties  are  not;  the  county,  un- 
der our  Oooatltutlmi,  btAng  a  mere  govern- 
mental agency  through  which  many  of  the 
functions  and  powers  of  the  state  are  exer- 
cised. County  at  San  Mateo  v.  Cobum,  130 
CaL  631,  63  Pae.  78.  621.  It  therefore  par- 
takes of  the  lumiunlty  of  the  state  from  11a- 
blUty.  Many  at  the  powers  exercised  by  a 
municipality,  such  as  building  and  maintain- 
ing streets,  erecting  and  operating  water 
supply  systems,  llgbting  and  power  plants, 
are,  in  their  nature  and  character,  corporate 
ratbn  than  governmental.  Tlie  corporatlcHi 
being  M-ganlsed  voluntarily  by  the  citizens 
of  the  locally  for  the  purpose  of  local  gov- 
ernment; it  Is  given  the  power  and  charged 
with  the  duty  by  the  state  of  keeping  the 


streets  In  a  safe  c<mdltion.  2  Dillon's  Munia 
Oorp.  (4tb  JOA.)  i  1034;  City  of  Key  West  t. 
Baldwin,  69  Fla  136.  67  South.  808.  The  cit- 
izens of  a  munlc^allty  have  a  proprietary 
interest  In  the  property  and  funds  of  the  mu- 
nicipality ;  the  dtlsena  of  a  county  have  not 
It  Is  a  matter  of  very  grave  doubt  whether  a 
judgment  against  a  county,  even  in  those 
cases  where  suits  are  permitted  against  it, 
may  be  satisfied  by  attaching  or  levying  upon 
the  mtmeyB  tai  any  particular  fund,  as  coun- 
sel for  the  plaintiff  In  error  contend,  al- 
though no  antiiority  is  dted  in  support  oi 
the  proposition.  It  is  also  ccmtended  in  be- 
half of  the  plainUff  in  error  that  a  immld- 
paUty  is  a  political  subdivision  of  the  state, 
yet  it  may  be  sued  for  its  nei^lgence  In  per- 
mitting defects  obetructlona  in  the  streets, 
resulting  In  injury  to  a  person  lawfully 
using  the  streets.  We  do  not  agree  with  the 
learned  counsel  that  the  proposition  Is  cor- 
rect, If  it  is  intended  thereby  to  annoonoe 
that  in  the  exercise  of  all  its  functions  and 
powers  a  munldpallty  acts  as  a  political 
subdivision  of  the  state.  McQulllln  on  Mn- 
nldpal  Oorporatlona  aays  that: 

A  "mimidpal  corporation  is,  in  part,  a  pub- 
lic agency  oi  the  state,  and  In  part  it  is  poa- 
seesed  of  local  frunchiseB  and  rignts  which  per- 
tain to  it  aa  a  local  personality  or  entity  for  ita 
quasi  private  (aa  oiatinguisned  from  public) 
corporate  advantage."  1  McQuillin  on  Manic 
Corp.  168. 

See,  also,  I>uval  County  v.  Charleston  Lum- 
ber &  Mfg.  Co..  45  Fla.  266,  S3  South.  631, 
60  L.  R.  A.  540,  3  Ann.  Cos.  174.  A  munic- 
ipality is  organized  within  certain  limits  of 
territory  fOr  the  local  advantage  and  con- 
venience of  the  people  in  the  particular  lo- 
cally. Special  or  additional  advantages  or 
conv^ences  are  thus  obtained  by  such  or- 
ganizations. It  la  when  exercising  its  func- 
tlOTis  for  Its  quasi  private  corporate  advan- 
tage that  a  dty  la  held  to  be  liable  for  its 
negllgrace  In  the  dischai^e  of  Its  duties,  but 
a  county  acts  only  In  a  pubUc  capadty  as  an 
arm  or  agency  of  the  state. 

The  matter  of  authorizing  suits  against  a 
county  for  damages  resulting  to  one  person 
from  the  negligent  performance  by  the  coun- 
ty of  some  duty  Imposed  upmi  it  is  one  for 
the  conslderatl(m  of  the  Legislature,  to 
whose  ii^sdom  the  arguments  used  by  the 
learned  counsel  for  the  plaintiff  in  error  may 
appeal;  but  until  sndi  action  Is  token  by 
the  legislative  branch  of  this  government, 
we  shall  follow  the  lead  of  the  "numerical 
weight  of  authority"  and  principle^ 

The  demurrw  was  correctly  sustained,  and 
the  judgment  of  the  court  below  therefore  is 
aflOrmed. 

TATLOR,  a  J.,  and  SHACEIJ3F0m>, 
COOKRMiL,  and  WHITFIELD,  JJ.,  concur. 
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CX>B  T.  ABUOTTR  FBRTILIZEOt  WORKS.* 
(Snpseme  Court  of  Florida.   Jan.  16,  1818. 
Haadnotes  PUed  AprU  17,  1916.) 

(BvUahua  hv  tk»  CourtJ 

OoNBTmmoNAX.  Law  «s943(1)  —  Bioht  to 
Raibb  Constitutional  Questions. 

Section  2677,  G«neral  Statutes  of  1906,  per^ 
mlttiiig  execation  against  stockholders,  will  not 
be  htM  uneonstitaaonal  in  behalf  of  one  who 
moves  to  quash  and  declines  to  proceed  to  pro- 
tect his  rights  under  section  IffiM,  for  Ulegality 
ot  execution. 

[Ed.  Note.— For  other  cases,  see  Constitntional 
Law,  Cent  Dig.  9  41 ;  Dea  Dig.  «s>48(l).] 

Error  to  Circuit  Conrt,  Manatee  Count?; 

F.  A.  Whitney,  Judge. 

Action  b;  the  Armour  Fertilizer  Works 
against  the  Parish  Vegetable  and  Fmlt  Com- 
pany, in  which  execution  was  Issued  against 
Henry  Coe,  a  stockholder,  and  from  denial 
of  his  motion  to  quash  the  executl(m,  he 
brings  error.  AfBrmed. 

Sparkman  &  Carter,  of  Tampa,  for  plaintiff 
In  error.  Sln^ltary  &  Reaves,  ot  Braden- 
town,  for  defendant  In  error. 

COCKRBLL,  J.  Upon  the  return  of  the 
mandate  of  this  court  upon  the  former  hear- 
ing of  this  case,  sub  nomine  Armour  Fertiliz- 
er Works  T.  Parish  Vegetable  &  Fruit  Co., 
63  Fla.  64,  58  South.  231,  a  Judgment  was  en- 
tered, denying  the  motion  to  quash  the  ex- 
ecution Issued  against  Henry  L.  Coe,  as  a 
stockholder  of  the  Vegetable  Company,  which 
had  no  assets  whereon  to  levy.  To  this  judg- 
ment Coe  prosecutes  his  writ  of  error. 

Coe  does  not  claim  that  he  was  In  fact  a 
stockholder,  nor  that  there  remains  no  bal- 
ance due  upon  his  stock,  nor  seek  to  Inter- 
pose any  of  the  defenses  pointed  out  as  open 
to  him  upon  the  former  hearing,  but  stands 
boldly  on  his  attack  upon  the  constitutional- 
ity of  the  act  and  by  a  proceeding  unknown 
to  our  practice.  There  does  not  appear  to 
have  been  any  forcible  seizure  of  any  prop- 
erty of  the  said  Coe,  other  than  the  formal 
levy  upon  realty,  which  doea  not  Interfere 
with  the  owner's  i>ossesslon. 

The  statute  presents  many  dlfli^ties  that 
may  arise  as  to  others  not  similarly  situated, 
and  may,  as  such,  be  beyond  the  power  of 
the  Legislature;  but  the  party  now  before 
this  court  has  not  brought  himself  within  the 
class  who  may  Justly  complain,  and  the  Judg- 
ment as  to  him,  upon  the  authority  of  onr 
former  holding,  is  therefore  affirmed. 

SHACKLBFORD,  C.  J.,  and  TAYLOR, 
HOCKBR,  and  WHITFIELD,  JJ.,  ooncnr. 


•Note.— Judsmant  rmned  by  United  StaUs  Su- 
preme Oonrt,  287  U.  S.  4U,  »  Sup.  Ot.  OS,  M  L. 

Bd.  vm. 


BABRON  v.  BTATB.  <No.  18754.) 

(Supreme  Court  of  Mississippi,  Division  B. 
April  17, 1916.) 

1.  AnsoN  «=337(1)— CoBPua  Dkuoti. 

To  establish  the  corpus  delicti  of  the  crime 
of  arson  requires  iffoof,  not  only  that  the  prop- 
erty was  burned,  but  also  that  the  fire  ori^at- 
ed  through  a  criminal  agency. 
_[Ed.  Not6— For  other  cases,  see  Aikhi.  Cent 
Dig.  S  71 ;  Dec.  Dig.  «s»37(l).] 

2.  Cbiuinai.  Law  «=>635(2)  — Confession  — 
Adhissibilxtt— Cospus  Delicti. 

In  a  prosecutioD  for  arson,  a  declaration 
by  accused  that  his  brother  was  guiltier  than 
be  was,  if  int^ded  as  a  confession,  was  Inad- 
niiasible,  where  the  only  evidence  to  prove  that 
.the  bam  was  bomed  by  a  criminal  agency  was 
proof  that  it  was  bomed  at  an  early  hour  in  tlw 
morning. 

[Ed.  Note.— For  oth^r  cases,  see  Criminal 
Law.  Cent.  Dig.  8  1226;  DecTDlg.  «=>635(2).] 

Appeal  from  Circuit  Court,  Slmpeoa  Coun- 
ty; W.  H.  Hn^es,  Judge. 
Will  Barron  was  convicted  of  arson,  and 

he  appeala   Reversed  and  remanded. 

Hilton  &  HUton,  of  Hendenball,  tor  as- 
lant Lamar  F.  EasterlinK  Aaat.  Atty..GaL, 
for  the  State. 

POTTER,  J.  WUl  Barron,  the  appellant, 
was  convicted  of  the  crime  of  arson  and  sen- 
tenced to  the  penitentiary,  from  which  Judg- 
ment be  appeals.  The  Indictment  charged 
that  the  defendant  did  unlawfully,  etc.,  set 
flre  to  a  certain  barn,  the  pn^terty  tlien  and 
there  of  Nelson  Payne. 

[1]  The  proof  in  this  case  Ip  insnffldent  to 
establish  the  corpus  dellctL  In  establishing 
the  corpna  delicti  oi  the  crime  of  azson,  It 
is  not  only  necessary  for  the  state  to  prove 
that  the  property  of  the  inosecntor  named  In 
the  indictment  was  boined,  bnt  to  establiabr 
also,  that  the  fire  orl^^ted  through  a  crim- 
inal agency. 

[2]  The  state  haa  fftUed  to  establish  In 
this  case,  beyond  every  reasonable  doubt,  as 
ft  is  required  to  do  by  circumstances  or  oth- 
erwise, that  the  bam  In  question  was  burned 
through  a  criminal  agency.  The  only  testi- 
mony with  reference  to  the  burning  of  the 
bam  Is  that  It  burned  at  a  very  early  honr 
in  the  morning.  There  is  no  word  of  testi- 
mony of  any  sort  to  establish  a  criminal 
agency.  In  the  trial  of  the  case  one  witness 
testlSed,  over  the  objection  of  appellant,  that 
appellant  had  stated  that  his  (appellaut's) 
brother  "was  guiltier  than  be  was."  If  this 
was  Intended  for  a  confession.  It  was  inad- 
missible, because  the  corpus  delicti  had  not 
been  proven. 

Reversed  and  remanded. 
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OBBBN  «t  al.  T.  TAYLOR,  Shariff,  «t  aL 

(No.  18O240 

CSapranw  Gonrt  of  Misslssipi^  DiTUon  A. 
April  10,  1916.) 

STTDaiam  <=3>70T  — •  Sbibxivs  and  Con- 

OTABUS  «S>123— COHCLUSITENESS— OOLLAT- 

KBAX.  Attack— I/XABiuTT  on  Bonds. 

Under  Code  190&  I  4070,  proriding  for 
Jadsment  asainst  the  abetiff  and  ale  bondameo. 
Cor  taflore  to  Ktnra  an  execution  In  due  time, 
for  the  amount  of  the  execution  and  all  costs, 
neither  the  sheriff  nor  his  bondsmen  can  avoid 
liainllty  on  the  ground  liiat  the  judgment  on 
wbich  exeention  uaned  la  Invalid,  that  being  a 
Gf^ateral  attack. 


nSd.  Note.— S\)r  other  cases,  see  Judgment, 
o-^t  Dig.  I  1230 :  Dec.  Dig.  «s>707 :  Sheriffs 
and  GonsUblei,  Cent  Dig.  |i  230-236;  Dec 


IMS.  «=>123J 

Appeal  from  Circuit  Court,  Simpaon  Coun- 
ty;  W.  H.  Hughes,  Jud8& 

Acdon  by  B.  H.  Green  and  othera  agalnat 
W.  G.  Taylor,  Bherift,  and  othera.  From  an 
order  denying  plalntUts'  motion  tor  Judgment 
against  defendants,  the  plaints  appeaL 
Reversed*  and  Judgment  rendered. 

Appellants  brought  suit  In  the  court  of  a 
Jnstlce  of  the  peace  of  Simpson  coun^ 
against  J.  L.  and  Ira  Boswell,  and  recovered 
a  Judgment  which  was  duly  enrolled  in  Le- 
flore county.  Miss.,  the  home  of  defendant  Ira 
BosweU,  and  on  the  enrolled  Judgment  the 
circuit  court  of  Leflore  county  Issued  execu- 
tion directed  to  the  sheriff  of  Leflore  coun- 
ty, W.  C.  Taylor,  one  of  the  appellees  here. 
The  aecution  was  issued  April  27,  1914,  and 
made  returnable  May  23d  before  the  Justice 
of  the  peace  in  Simpson  county.  In  whose 
court  Judgment  had  been  rendered.  The  exe- 
cution was  not  returned  by  Sheriff  Taylor 
until  June  24,  and  did  not  reach  the  Justice 
ot  the  peace  until  June  80^  1914.  Because 
of  this  failure  of  appellee  Taylor  to  return 
this  execution  promptly  a  motion  was  made 
in  the  court  of  the  Justice  of  the  peace 
against  Taylor  and  bis  bondsmen,  and  upon 
Bald  motion  being  dealed  appeal  was  taken 
to  the  circuit  court,  where  on  the  hearing  the 
motion  was  again  overruled,  from  which 
Judgment  this  appeal  Is  tafcoL 

Section  4070  of  the  Code  of  1906  morldea 
as  follows: 

"If  any  Sheriff,  Coroner,  or  other  officer,  riiall 
fail  to  return  any  execution  to  him  directed,  on 
.  the  return  day  thereof,  the  plaintiff  in  executloa 
ahall  be  entitled  to  recover  judgment  against 
the  Sheriff,  Coroner,  or  other  officer  and  his 
Buretiefl,  for  the  amount  of  the  execution  and 
all  ooatt  *  *  *  to  be  recovered  by  motion  be- 
fore the  court  to  wtiich  the  execution  is  return- 
able, on  flve  days'  notice  first  given  thereof." 

Hie  defense  Interposed  by  appellee  Taylor 
Is  that  the  Judgment  upon  which  the  exe- 
cntl«i  was  Issued  was  not  valid. 

raiton  &  HUton,  of  MendenhaU,  for  njf^- 
lants.    Lomax  &  Tyson,  of  Greenwood,  for 

appellees. 


STKES,  J.  The  court  below  erred  in  not 
rendering  Judgment  In  favor  of  plaintiffs  up- 
on their  motion  for  same.  The  defense  In- 
terposed In  the  court  below  was  but  a  col- 
lateral attacli  upon  the  Judgmmt  upon  which 
the  execution  was  Issued.  That  this  cannot 
be  done  has  been  repeatedly  held  by  this 
court.  See  Vlcksburg  Grocery  Co.  v.  Bren- 
nan,  20  South.  846,  and  authorities  therein 
dted. 

Reversed,  and  Judgment  here  for  appel- 
lants for  amount  sued  for. 
Beversed,  and  Judgment  here. 


HBBBMAN  BBOS.  &  CO.  v.  WATSON  et  aL 
(Ka  17681.) 

(Supreme  Court  ot  IflsslsBippi,  Division  A. 
April  la  1916.) 

Pbinoxfaz.  Airn  AoBni  ^146(1)— Uhdisolos- 

SD  AOENCT~LlABILirT  OF  AOENT. 

Code  1906,  |  4784,  declares  that  if  a  person 
shall  transact  bosineas  as  a  trader  with  the  addi- 
tion <A  the  words  "agent,  factor,  and  company, 
or  &  Co.,"  or  lilce  words,  and  fail  to  disclose 
the  name  of  bis  principal  or  partner  by  a  sign 
in  letters  easy  to  be  read  placed  conspicuously  at 
the  house  where  such  business  is  transacted,  or 
if  any  person  shell  transact  buainesa  in  bia  own 
name  without  sndi  addition,  all  the  proper^, 
stock,  money,  and  choses  in  action  acquired  m 
the  business  shall  be  treated  in  favor  of  his  cred- 
itors as  ills  property.  A  father  who  was  the 
owner  of  a  storehouse  in  wbidi  a  mercantile 
buslneaa  was  conducted  purchased  goods  and 
placed  his  son  in  charge.  No  liga  was  placed  on 
the  storehonse,  and  an  account  was  carried  at 
the  banh  under  the  name  of  the  son  as  manager ; 
checks  being  drawn  by  the  son  on  audi  account 
as  manager.  Held  that,  aa  the  son  ordered 
goods  in  his  own  name  as  manager  aad  transact- 
ed business  generally,  auch  property  connected 
with  the  business  was  subject  to  his  debts. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Jgut,^Oeut  Dig.  H  521,  627;  Dee.  Dig.  «s» 

Appeal  from  C^coit  Court,  Holmes  Coun- 
ty ;  Monroe  McGlurg,  Judge. 

Action  Herrman  Brothers  &  Company 
against  J.  R.  Watson,  Jr.  Execution  was 
levied  on  property  as  that  of  J.  R.  Watson, 
Jr.,  and  It  was  claimed  by  J.  R.  Watson. 
Fr<nn  a  Judgment  for  claimant,  plaintiff  ap- 
peals. Bevwsed,  and  Judgment  rendered  for 
plolnttfl. 

Section  4784  of  the  Code  of  1906,  referred 
to  In  the  c^lnion.  Is  as  follows: 

BtMinen  8i{;n,  and  What  to  Oontuin.— If  a 
person  diall  transact  business  as  a  trader  or 
otherwise,  with  the  addition  of  the  words 
"agent,"  '"factor,"  "and  company,"  or  "&  Co.," 
or  like  words,  and  fail  to  disclose  ti»  name  ot 
his  i^cipal  or  partner  by  a  algn  in  lettera  eaay 
to  be  read,  placed  eonspicuoualy  at  the  bouse 
«rhere  such  business  is  transacted,  or  if  any  per- 
son shall  transact  business  in  his  own  name 
without  any  such  addition,  all  the  property, 
stock,  money,  and  choses  in  action  used  or  ac- 
quired in  such  business  shall,  as  to  the  creditors 
of  any  sudi  person,  be  liable  for  his  debts,  and 
be  in  all  respects  treated  In  favor  of  his  credi- 
tors as  bis  property. 
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(Miss. 


D.  T.  Ruff  and  H.  H.  JoluuHm.  botli  of 
Lexington,  for  ai^eUant. 

STKES,  J.  On  the  21st  day  of  October, 
1912,  execution  was  iMued  by  the  circuit 
clerk  of  Holioes  coanty  on  an  enrolled  Judg- 
ment In  favor  of  Hemnau  Bros.  &  Co.,  ap- 
pellants here,  against  J.  R.  Watson,  Jr.,  for 
the  sum  of  $68.50  and  Interest  Under  this 
execution  a  levy  was  made  on  a  certain  stock 
of  goods  where  J.  R.  Watson,  Jr.,  had  his 
place  of  business.  The  appellee  here,  J.  R. 
Watson,  made  a  claimant's  affidarlt  to  the 
goods  and  issue  was  Joined  upon  the  same. 
From  a  Judgment  In  favor  of  the  claimant  J. 
R.  Watson,  this  appeal  is  prosecuted. 

The  qneatton  for  declslcHi  of  this  court  la 
whether  or  not  these  goods  were  liable  to  be 
seized  under  section  4784  of  the  Code  of  1906. 
The  uncontradicted  facts  In  the  case,  tn  brief, 
are  as  follows:  The  appellee  J.  R.  Watson 
was  the  owner  of  the  storehouse  In  which  the 
mercantile  business  was  conducted.  He  pur- 
chased the  goods  when  the  business  started, 
paid  tbe  Insurance  and  taxes  upon  same,  and 
turned  the  business  over  to  J.  R.  Watson,  Jr., 
to  he  managed  and  controlled  by  him.  There 
was  no  sign  placed  on  said  storehouse.  An 
account  Was  carried  at  a  bank  under  tbe 
name  of  "J.  R.  Watson,  Jr.,  Manager." 
Checks  to  defray  the  expenses  of  the  business 
were  drawn  by  J.  R,  Watson,  Jr.,  as  manager, 
on  this  account.  J.  R.  Watson,  Jr.,  was  man- 
ager at  this  place  of  hualness,  bought  goods 
for  the  business  alter  tbe  same  was  started, 
and,  In  short,  attended  to  all  at  the  affairs  of 
the  said  business.  One  or  two  of  the  bouses 
from  whom  he  bought  goods  are  shown  to 
have  diarged  the  goods  to  the  real  owner,  J. 
R,  Watson.  These  flrms,  however,  shipped 
any  goods  ordered  J.  R.  Watson,  Jr. 
Advertisements  of  this  business  were  printed 
and  circulated  by  J.  R.  Watson,  Jr.,  signed 
"J.  R«  Watson,  Jr.,  Manager  Store,  South 
I^ezlngtiHi."  There  was  never  any  account* 
Ing  between  J.  R.  Watscm  and  J.  R.  Watson, 
Jr.,  of  profits  or  losses  arising  from  this 
business.  Hie  testimony  Is  allent  as  to 
whether  w  not  J.  R.  Watson,  Jr.,  received 
any  stated  salary  from  his  father  as  manager 
of  the  store.  J.  B.  Watson  never  partldpated 
In  the  transaction  of  Uie  business  ot  the 
said  store,  and,  so  far  as  the  record  shows, 
never  even  visited  the  store.  In  fact,  the  tes- 
timony in  this  case  shows  that,  after  the 
pnn^ase  of  the  stock  of  goods,  the  same  was 
turned  over  to  J.  R.  Wat8<m,  Jr.,  to  man- 
age and  contnfl  as  be  saw  fit.  He  was  tbe 
sole  and  active  manager  of  the  business,  and, 
Bo  far  as  the  outside  world  was  concerned, 
he  was  the  ostensible  owner  of  the  same. 
This  being  true,  we  hold,  as  a  matter  of  law, 
that  he  transacted  the  business  of  the  con- 
cern as  a  trader,  In  his  name,  wltb  the  ad- 
dition of  the  word  "manager,"  and  failed 
to  disclose  the  name  of  his  prlDClpal  by  a 


sign  In  letters  easy  to  read  placed  CMisplcu- 
ously  at  tbe  house  where  such  business  was 
transacted,  coming  squarely  within  section 
4784,  Code  1906. 

"A_  sign  which  shall  proclaim  the  real  oxrner  ii 
required  where  one  owns  and  another  conducts 
the  business,  ho  that  the  public  may  be  informed 
how  matters  are."  Hamt^t  v.  Steen,  65  Miaa. 
477,  4  South.  432. 

Reversed,  and  judgment  ber«  for  appellant. 


ALABAMA  &  V.  RY.  CO.  v.  STINGILT. 

(No.  17720.) 
(Supreme  Court  of  Mississippi,  Division  B. 
April  17,  1916.) 

1.  SviDENOK  «=9C!>—Pbesukption8— Title. 

Where  a  railroad  company  had  occupied  and 
operated  its  railroad  over  a  track  of  land  for  40 
or  50  years,  it  will  be  presumed  tbat  it  properly 
acquired  tbe  land  for  railroad  purposes  at  the 
time  the  road  was  buflt. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Die.  I  90;   Dec.  Dig.  €=»69.] 

2.  Railroads  «c3ll3(2)— Coitstbuotioiv— Lat- 

EBAL  Sira>F0BT  OS  IAnO— DaHAOES. 

Where  a  railroad  company  properly  acquir- 
ed a  parcel  of  land  for  a  right  of  way  and  the 
contour  of  the  land  rendered  a  cut  necessary,  the 
railroad  la  not  liable  to  the  grantee  of  the  owner 
of  the  land  for  injuries  occii.sioned  by  the  slip- 
ping of  the  land  iotb  the  cut.  the  lateral  support 
being  removed,  for  the  original  grant  of  the  right 
of  way  necessarily  included  a  right  to  make  tbe 
cut  and  remove  the  lateral  support 

[Bd.  Note.— For  otiier  cases,  see  Railroads, 
Cent  Dig,  |  333 ;  Decy  Dig.  «=>113(2}.] 

Appeal  from  Circuit  Court,  Rankin  Oonn- 
t7 ;  A.  J.  McLanrin,  Judge. 

Action  by  J.  W.  Stingily  against  the  Ala- 
bama ft  Vtcksbnrg  Railway  Company.  From 
a  Judgment  for  plaintiff,  defendant  aivpeals. 
Reversed  and  dismissed, 

R.  H.  ft  J.  H.  Thompscai,  of  Jackson,  for 
appelant  Stlnj^  &  Mclntyre,  ot  Brandon, 
for  appelleeb 

OOOK.  P.  J.  Appellee's  declaration  avers 
that  he  la  tbe  owner  ot  a  certain  describ- 
ed tract  of  land  lying  adjacent  to  and  ad- 
joining the  right  of  way  of  tbe  appelant 
railway  conqMuiy;  that  the  defendant  owed 
the  plaintiff  the  dut?  to  so  maintain  and  use 
Its  right  of  way  and  railroad  track  as  not  to 
Injure  the  plaintiff;  that  in  disregard  of  this 
doty,  defendant  did  dig  away,  grade,  cou 
and  remove  away  tnm  its  riglit  oi  way,  dlit 
adjacmt  to  plaii^Ufs  land,  and  tbereby  caus- 
ed ^IntUfs  land  to  cave  In  and  slide  into 
the  cut  of  the  defendant's  right  of  way.  To 
this  declaration,  defendant  pleaded  the  gen- 
eral Issue,  and  a  special  plea  setting  up  a 
release  executed  by  plaintiff's  predecessor  In 
title.  The  case  was  fought  out  on  the  facts, 
a  verdict  of  the  Jury  rendered  against  de- 
fendant and  a  Judgment  entered  WKordlngly. 
From  this  Jodgmoit,  defendant  pioaeentss 
this  appeaL 
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[1]  It  seems  that  the  railway  company  has 
occupied  and  operated  its  railway  over  the 
trikct  of  land  for  some  40  or  50  years,  and 
it;  will  be  presamed  that  they  pn^terly  ac- 
quired the  land  for  railroad  porpDaea  at  the 
time  the  road  was  bnllt. 

(2}  When  the  alleged  Injury  to  plaintiff's 
land  occurred,  the  railroad  company  had 
made  a  cut  through  a  hill;  in  fact,  the  cut 
was  made  when  the  railroad  was  built.  The 
adjoining  land  was  of  a  "crawling,"  "walb- 
Ing,"  and  "sliding"  kind,  and  it  seems  on  ac- 
count of  rains,  and  other  unknown  causes, 
a  small  strip  ot  plaintiff's  land  had  slipped 
off  Into  tbe  cut. 

^e  sliding  soil  was  threatening  the  rail- 
way traclc  whereupon  the  company  removed 
the  soil,  thereby  r^oring  the  lat»al  sup- 
X>ort  of  plaintiff's  land,  which  caused  more 
ot  his  land  to  slide  into  the  cut  Tbere  Is 
no  contention  that  there  was  any  invasion 
ot  plaintlCTs  land;  on  the  contrary,  the 
plaintifiTs  land  invaded  defendant's  right  of 
way,  and  if  the  invasion  had  not  been  met  at 
tlie  frontier,  the  railroad  would  bare  been 
put  out  of  business. 

As  to  whether  the  railroad  company,  In  the 
abs^ce  of  negligence,  is  liable  for  Uie  dam- 
ages accruing  in  the  present  case  is  a  sub- 
ject upon  which  tbe  decisions  are  In  shatp 
conflict.  We  think,  however,  that  it  has  al- 
ways been  held  by  this  court  that  the  land- 
owner adjoining  the  right  ot  way  of  a  rail- 
road Company  cannot  recover  damages  for 
injuries  caused  by  a  proper  use  of  tbe  rail- 
road property.  "For  all  of  this  he  is  sup- 
posed to  have  been  paid  In  the  proceedings 
by  which  the  land  was  condemned  for  the 
right  of  way.  *  •  *  For  anything  wrong 
or  improper  done  by  the  railroad  con^uuiy 
*  *  *  he  should  recover,  but  for  nothing 
else."  Railroad  Co.  v.  Brown,  Miss.  479, 
1  South.  637. 

The  right  to  lateral  support  may  be  lost 
by  a  grant  Inconsistent  with  Its  continuance. 
Uortsman  v.  Covington  R.  Co.,  18  B.  Mon. 
(Ky.)  218;  Byckman  v.  Qlllls,  67  N.  T.  68, 
15  Am.  Bep.  464;  Ludlow  v.  Hudstm  Biver 
R.  R.  GOn  4  Hon  (N.  Y.)  230. 

As  we  understand  the  trend  of  the  deci- 
sions of  this  court,  it  has  always  been  li^d 
that  when  a  right  of  way  for  a  railroad 
company  Is  condemned  or  boogbt,  the  right 
to  do  any  and  all  things  necessary  and  pn^- 
er  in  the  use  of  same  Is  presumed  to  lutve 
been  paid  for.  Ttie  landowner  la  supposed 
to  have  been  oompenaated  for  all  damages 
incidental  to  a  proper  use  of  the  land ;  he, 
of  course,  most  have  taken  Into  ConaiderB- 
tlon  all  of  the  injuries  which  might  flow 
from  the  proper  operation  of  a  railroad  over 
his  land,  and  demanded  and  received  com- 
pmsation  for  the  land  taken,  not  as  a  aep&- 
rate  tract,  but  u  a  part  of  the  entire  tract 
Be  could  and  sUonld  have  received  compen- 
■atlon  for  damages  to  the  whole  tract  which 


would  follow  from  a  malntoianee  ot  the 

right  of  way. 

In  the  Instant  case  It  vras  known  that  the 
cut  would  be  necessary,  and  that  the  ex- 
cavation of  the  cut  would  remove  the  lateral 
support  of  the  other  land  adjacent  to  the 
tract  sold,  and  for  this  prospective  danu^e 
the  owner  was  paid.  There  is  nothing  in  the 
record  to  suggest  any  negligence  or  wrong- 
ful use  of  the  right  of  way,  or  n^Jlgent  con- 
struction of  the  road. 

Reversed  and  dismissed. 


JOHNSTON,  State  Revenue  Agent,  v.  PUF- 
FER MFG.  CO.    (No.  189ia) 

(Supreme  Court  of  MlasisBippi,  Divirion  B. 
April  17,  1916.) 

Taxation  ^=>406  — Imposition  or  Taxes— 
"AssESSU£»ir"— JcaiBDiCTioN  or  COUBI. 
"Assessment,"  which  is  the  listing  and 
valuation  of  propertr  Uable  to  taxation  accord- 
ing to  law,  is  a  condition  to  ail  ad  valorem  tax- 
es, and  can  be  made  only  by  the  officer  designed 
to  make  it:  therefore,  where  no  taxes  were  as- 
sessed against  a  foreign  coruoratlon,  which  it 
was  claimed  did  busiaess  in  tbe  state,  a  court  of 
dumcery  is  vrithoat  Juxlsdietion  to  both  as- 
sess and  equalize  the  <Hnltted  taxes  rendering 
personal  decree  therefor;  It  not  being  authorizeu 
to  assess  taxes. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec  Dig.  <Ss»406. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Aseesament] 

A[ipeal  frcnn  Chancery  Court,  Hinds  Coun- 
ty;  O.  B.  Taylor,  Chancellor. 

Bill  by  J.  C.  Johnston,  State  Revenue 
Agent,  against  the  Puffer  Manufacturing 
Company.  From  a  decree  sustaining  a  de- 
murrer to  the  bill,  complainaid  appeals.  Af- 
flrmedp 

Jaa.  K.  McDowell  and  F.  M.  West,  both  of 
Jat^son,  for  ai^lant.  W.  C.  Wells,  of  Jack- 
son, for  aroeUee. 

POTTBB,  J.  This  Is  an  appeal  feom  the 
diancery  court  ot  the  flrst  district  of  Hinds 
county  sustaining  a  donurrer  to  appellant's 
bill  filed  against  appellee. 

The  state  revenue  ageat  exhibited  his  orig- 
inal bill  against  the  Puffer  Manufocturing 
Company,  a  nonresident,  seeking  to  recover 
state,  county,  and  munldpel  taxes  alleged  to 
be  delinquent  for  the  years  1908  to  1016, 
both  IncluaiTe.  The  appellee  Is  a  corporation 
domiciled  at  Bost<m,  Mass.,  and  Is  engaged 
In  the  manufacture  and  mle  of  soda  water 
fountains  In  the  state  of  Mississippi  and  else- 
where, and  has  been  so  engaged  for  nrany 
years  previous  to  the  ffltng  of  this  suit  The 
appellee  sold  fountains,  according  to  the  al- 
legations of  the  bill  in  this  state,  during  the 
years  above  mentioned,  on  contracts  whereby 
the  title  to  the  property  was  retained  by  it 
and  all  payments,  under  the  terms  of  the 
contracts,  were  to  tie  omisidered  rent  until 
the  entire  purchase  money  was  paid.   In  otb- 
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er  words,  the  ooAtracts  for  the  sale  of  ttae 
fountains  in  qnestion  were  the  usnal  so-call- 
ed "lease  contracts"  by  which  the  sales  of 
personal  property  are  made  and  the  title  re- 
tained In  the  seller  until  the  purchaser  pays 
the  entire  contract  price  to  the  seller  in  In- 
stallments, whereupon  the  property,  upon  the 
payment  of  the  last  installment,  becomes  the 
property  of  the  lessee  or  purchaser. 

The  bUl  alleged  that  many  sales  of  the 
kind  above  mentioned  were  made  by  the  de- 
fendant company  In  the  state  of  Mississippi ; 
that  a  number  of  such  fountains  had  been 
leased  In  the  state  of  Mississippi  during  the 
years  mentioned ;  that  the  property  was  the 
proi>erty  of  the  appellee  until  the  terms  of 
the  lease  were  complied  with ;  that  no  taxes 
had  been  paid  thereon;  that  such  taxes 
were  debts  lawfully  owing  from  appellee,  and 
that  it  was  liable  therefor ;  that  some  of  the 
contracts  of  lease  were  recorded,  but  that 
many  of  them  were  not,  and  a  cop^  of  the 
form  of  lease  was  made  an  exhibit  to  the 
bill. 

The  bill  prayed:  (1)  For  a  discovery  setr 
tlng  out  in  detail  the  names  of  all  persons 
who  had  contracts  with  the  defendant 
throughout  the  state  and  the  several  coun- 
ties and  municipalities  therein,  beginning 
with  the  year  1908,  and  ending  with  the 
year  1916;  (2)  the  date  of  said  contracts; 
(3)  the  amount  named  as  consideration  in 
each  contract;  (4)  the  duration  of  the  said 
contracts  and  the  installments  called  for 
therein ;  (5)  a  description  of  the  property  so 
hired  or  leased;  (6)  the  residence  of  each 
of  the  lessees  in  said  contracts;  (7)  the 
amounts  paid  said  manufacturing  company 
under  said  contracts ;  (8)  the  present  loca- 
tion of  each  soda  fountain  and  appurtenances 
thereto  appertaining,  and  the  location  of  each 
fountain  on  tbe  1st  day  of  February  of  each 
year  since  it  was  brought  into  the  state  of 
Mississippi,  and,  after  discovery,  for  an  ac- 
counting and  a  decree  for  the  full  amount 
adjudged  to  be  due  the  state,  counties,  and 
munlcipaUttes  as  taxes  for  the  years  men- 
tioned. 

A  demurrer  was  filed  to  this  bill  setting 
out,  first,  that  the  court  has  no  Jurisdiction 
of  the  matters  set  forth  and  alleged  In  said 
bill  of  complaint,  and  other  grounds  of  de- 
murrer unnecessary  to  be  set  out  herein,  as 
this  case  may  be  determined.  In  so  far  as  the 
correctness  of  the  decree  of  the  chancellor 
la  concerned  upon  the  first  ground  alone. 

It  will  be  noted  that  this  Is  not  a  bill  seek- 
ing a  discovery  of  facts  upon  which  the  rev- 
enue agent  might  proceed  to  have  property 
assessed  for  back  taxes  in  ttae  usual  way  and 
through  the  properly  oonstltnted  auttiorltles. 
If  the  bill  was  of  that  nature,  it  would  pre- 
sent quite  a  different  case  from  tbe  one  we 
are  now  called  upon  to  determine. 

The  bill  of  complaint  under  conslderatloii 
«eek8  a  decree  for  taxes  without  any  assess- 


ment whatsoever.  It  seeks  to  have  a  per- 
sonal decree  rendered  against  the  defendant 
company  for  unpaid  back  taxes ;  the  amount 
to  be  determined  by  an  accounting  in  the 
chancery  court.  The  chancery  court,  under 
the  prayer  of  this  bill,  would  both  assess 
and  equalize  the  taxes  sought  to  be  collect- 
ed. The  question  presented  In  this  case  has 
already  been  clearly  settled  in  this  state  In 
the  very  able  opinion  of  Justice  Cooper,  In 
the  case  of  State  Revenue  Agent  v.  Tonella, 
70  Miss.  701,  14  South.  17,  22  U  B.  A.  346, 
and  we  quote  from  his  opinion  the  following: 
"Unquestionably  tlie  Consdtution  contemplat' 
ea  and  requires  an  assessment  of  property  as  a 
conditiott  of  its  taxation.  Aasessment  is  the 
listing  and  valuation  of  property  liable  to  taxa- 
tion according  to  law.  it  ia  assentlal  for  tbe 
apportiounent  of  all  ad  valorem  taxes.  Cooley 
on  Taxation,  2S0.  And  an  aasessmeot  can  onVf 
be  made  by  the  officer  designated  by  law  to  make 
it.  Welty  on  Asseasments,  par.  10.  When  tlM 
Gonstitation  devolves  that  duty  open  a  partieD- 
lar  peraon^he  Legislature  may  not  substitate 
aaotner.  Welty  on  Taxation,  par.  10;  People 
V.  Kelsey,  34  Cal.  473;  People  v.  HestingB,  29 
OaL  450;  People  v.  San;ent.  44  Cal.  434; 
Hoagfaton  v.  Aostlo,  47  Oal  046;  Richmond  tt 
Danville  Railroad  Co.  v.  OommissioDers,  74  N. 
C.  500;  Railroad  Co.  t.  Oommissioners,  72  N. 
O.  10." 

In  the  case  of  T>elta  Pine  Land  Go.  v. 
Adams,  93  Miss.  340,  48  South.  190,  the  opiit- 
ion  begins  by  stating  that  tbe  revenue  asent 
had  caused  the  appellant  to  be  ba<^-aaaesBed 
for  taxes  for  the  years  1889  to  1906,  iiudoslvfc 
In  tbat  case  section  4266,  Code  of  1906,  la 
properly  applied.  After  an  assessment  is 
properly  made,  a  salt  may  be  brought  for  the 
recovery  of  the  taxes  as  a  debt  doe  1^  tbe 
person  or  corporation  owning  the  property, 
or  doing  the  boalness  t^n  wlildi  ttie  tax  Is 
levied  <Mr  imposed,  but  before  an  ad  valorem 
tax  la  recoverable,  under  the  provisions  of 
our  Constltntlon,  an  aasesnnent  must  flrst 
be  made. 

The  decree  of  tbe  diancellor  sostalninc  Ota 
demurrer  to  toe  bill  filed  by  tbe  revenue 
agent  is  toerefore  affirmed. 

Affirmed. 


PBOVIDBINOE-WASHIMGTON  INS.  Oa  v, 
KBNNINGTON.   (Na  17609.) 

(Supreme  Court  of  Mlsslsdppi,  IHi^sloii  B. 

April  17,  1916.) 

iNBUaANCB  <8=>57B— FlKB  iNSUftANCB. 

A  fire  insurance  policy  provided  that  fa 
event  of  disagreement  as  to  tbe  amount  of  loas 
or  damage  it  should  be  determined  by  com- 
petent and  disinterested  appraisers  before  re- 
covery could  be  had,  that  the  insured  and  insur- 
er should  each  select  an  appraiser,  and  the  two 
should  select  a  competent  and  disinterested  un- 
pire,  and  in  the  event  of  their  failure  to  agrea 
as  to  tbe  damage  the  matter  should  be  aubmit- 
ted  to  the  umpire.  Insured  in  good  faith  se- 
lected an  appraiser,  but  be  and  the  appraiser 
selected  by  the  insurer  were  unable  to  agree  on 
the  amo\mt  of  the  damage  or  as  to  an  umpire, 
the  insurer's  appraiser  offering  for  umpire  nataet 
suggested  by  tae  insurer's  adjuster.  Held  that, 
as  the  insured  acted  in  good  faith,  and  as  tbe 
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X»olic;  did  not  provide  for  a  second  effort  at  ap- 
praisement, insured  might  institute  an  action 
withont  any  second  ofEer  of  appraisemmt;  for, 
tbe  provisim  btUng  to  the  boieflt  of  the  in- 
■orer,  it  ahould  be  most  ttnmtlj  eonstmed 
aeainst  It. 

(Ed  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  I  1435;  Dec.  Dig.  «»&76.] 

Appeal  from  CSrcolt  Oonrt,  muds  Ooou^; 
W.  H.  Potter.  Spedfll  Judge. 

Action  1^  B.  B,  Kenningtoo  against  the 
Providence- Waaliington  Insurance  Company. 
Vrcm  a  Jud^ent  fOr  plalntU^  defendant  ap- 
peala  Affirmed. 

McLaurln  St  Anuistead,  of  Tlcksbatg,  for 
appellant  Watklns  &  Watklns,  of  JaduMMi, 
for  appellee. 

STEVENS,  J.  Appellee,  as  plaintiff  In  the 
court  below,  Instltnted  this  suit  against  ap- 
pellant  upon  a  ctKitract  of  flre  Insurance 
covering  a  certain  automobile  owned  by  ap- 
pellee in  the  dty  of  Jackson.  The  policy  ot 
insurance,  among  other  provlslona,  contained 
tbe  following: 

"In  tbe  event  of  disagreement  as  to  the 
amount  of  loss  or  damage  the  same  must  be  de- 
termined by  competent  and  disinterested  ap- 
praisers before  recovery  can  be  bad  hereunder. 
Xhe  insured  and  this  company  shall  each  select 
one,  and  the  two  so  chosen  shall  then  select  a 
competent  and  disinterested  umpire.  TTtereaft- 
cr  the  appraisers  together  shaU  estimate  and 
appraise  the  loss  or  damage,  stating  separately 
sound  value  and  damage,  and  failing  to  agree, 
shall  snbmit  to  the  umpire;  and  the  award  in 
writlDg  of  any  two  shall  determine  tiie  amount 
of  sudi  loss  or  damage ;  the  parties  thereto 
sball  pay  the  appraiser  respectively  selected 
by  them  and  shall  bear  equally  the  expenses  of 
tbe  appraisal  and  umpire^  •  *  • 

**No  snit  or  action  on  this  policy,  for  the  re- 
covery of  any  claim,  shall  be  sustainable  in  any 
court  of  law  or  equity  unless  tbe  insured  shall 
have  fully  complied  with  all  the  foregoing  re- 
quirements." 

nwre  was  a  loss  by  flre,  and  the  parties, 
being  nnaUe  to  agree  np<m  the  amount  of 
damages,  entered  Into  an  agreement  for  an 
appraisement  in  accordance  wttb  the  provi- 
■ions  ot  tbe  policy,  Ur.  Kennlngton  selecting 
one  H.  C.  Lewrenoe  and  the  insurance  com- 
pany selecting  Mr,  Charles  McDonnell,  both 
of  Jackswi,  Miss.  Tbe  apiwalsera  selected 
signed  an  appraisal  agreement,  and,  being 
vnable  to  agree  as  to  the  measore  of  dam- 
asea,  widertotdc  to  agree  npon  an  umpire,  but 
Dtterl;  failed  to  agree  npon  or  to  setoct  an 
umpire  under  the  terms  of  the  policy.  "When 
tbe  appraisers  so  selected  failed  to  select  an 
umpire,  tbey  abandtmed  their  efforts  toward 
ezecntlng  the  uiprala^  agreunent,  and  each 
went  aboot  his  own  business.  Mr.  Kennlng- 
ton thereafter  Instituted  this  actton  to  re- 
corer  on  his  policy,  and  Che  defendant  filed 
pleas  challenging  the  rl^  of  the  plaintiff  to 
maintain  tlds  action  until  there  has  been  ap- 
pralsement  and  award  In  accordance  with 
what  tbe  defendant  ctmtends  to  be  the  true 
meaning  <tf  tbe  provisiiHis  of  the  pMcy  abore 
quoted.  It  appears  that  after  tbe  failure  to 
agree  upon  an  umpire  neither  party  to  the 


contract  dooaanded  new  appralsera  It  far- 
ther appears  from  the  evidence  that  tbe  prin- 
cipal difference  between  the  appraisers  select- 
ed was  whether  the  umpire  should  be  select- 
ed from  citizens  in  or  around  Jackson,  Miss., 
wliere  Mr.  Eennlagton  lived  and  tb»  loss  oo- 
cnrred,  at  should  come  from  another  dty  m 
Tidntty,  and  thereby  should  not  be  subject  to 
local  influenoa  It  a^ears  that  tbe  apprais- 
er eetacted  by  Mr.  Kennlngton  submitted  tbe 
names  of  sereral  dtisens  of  Jaduon  as  also 
the  name  of  one  Mr.  Lee,  operating  an  auto- 
mobile repair  ahop  at  Crystal  Springs,  Miss. 
The  appraiser  for  tbe  company  submitted  tbe 
names  of  several  who  lived  In  othtt  dties  In 
tbe  state  of  Misstsstppi,  as  also  the  names  of 
two  realdinc  in  Jaducn.  The  MVrftlwr  tox 
Mr.  ^nnlngton  foond  ohjectlfms  to  the  pro- 
posed umpire  liTlng  In  Jackami  suggested  by 
the  ccsnpany's  appraiser,  and  objected  gener- 
ally to  accepting  an  un^iie  from  a  distant 
dty.  niere  was  evidence  that  many  at  the 
names  suggested  by  the  company's  appraiser 
were  suggested  by  appellant's  adjuster,  and 
that  at  the  time  theee  names  were  submitted 
app^lhmt  did  not  disdose  to  ameUee's  ap- 
IHraiaer  the  fftct  thatit^ud  throngli  its  agents 
suncested  any  of  these  names. 

The  proof  in  this  case  shows  that  Mr.  Ken- 
nlngton entered  Into  the  agreonent  for  an  ap- 
praisement in  good  foitfa;  that  be  selected  a 
disinterested  and  competent  appraiser ;  that 
he  left  to  his  appraiser  tbe  responsibility  and 
job  ot  selecting  an  umpire;  and  that  the  fail- 
ure to  make  an  award  was  occasioned  by  no 
fault  or  negligence  on  the  part  of  appellee. 
Under  these  drcumatances,  therefore,  did  ap- 
pellee have  the  right  of  action  on  bis  policy? 
Under  the  terms  of  the  contract  here  sued 
on  we  answer  this  question  in  the  afllrmatlve. 
In  reference  to  the  arbitration  clause  here  In 
review  there  Is  conflict  In  the  authorities. 
Many  of  the  leading  authorities  hold  that 
there  must  be  a  demand  for  arbitration  before 
the  Insurer  can  complain  of  the  other  party's 
default  In  faiUng  to  seek  appraisement  and 
award.  Winchester  r.  North  British  &  Mer- 
cantile Insurance  Co.,  160  CaL  1,  116  Pac.  63. 
36  U  R.  A  (N.  S.)  401,  and  authorities  there 
dted.  Additional  authorities  on  this  point 
are  collated  in  the  elaborate  brief  of  counsel 
for  appellee.  In  the  Instant  case  there  was 
an  effort  In  good  faith  on  the  part  of  the 
plaintiff  In  tbe  court  below  to  arbltrat&  The 
policy  does  not  contain  an  express  provision 
for  an  appraisement  in  the  event  tbe  ap- 
praisers first  selected  failed  to  agree;  and 
this  provision  of  the  policy,  being  one  of  the 
many  printed  proTlsttms  prepared  by  tbe  in- 
snrance  company  and  for  its  benefit,  should 
not  be  enlarged  or  extended  by  any  oonstruc- 
tlm  of  this  court  We  pr^er  to  adopt  the 
more  reaswiable  view  that  the.lnsured,  when 
he  selects  a  competent  and  disinterested  ap- 
praiser, discharges  the  iribligation  placed  npcm 
him.  By  bis  contract  be  agrees  in  event  of 
loss  to  select  for  himself  an  appraiser  who. 
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In  connection  with  the  company's  appraiser, 
detennines  the  amount  of  the  loss,  or,  faiUng 
to  agree,  selects  an  umpire.  In  estimating  the 
loss  the  Insured  has  no  connection  with  the 
business  except  to  furnish  needed  informa- 
tion or  evidence.  He  has  nothing  to  do  witb 
selecting  the  umi>lre.  If  the  appraisers  fail 
to  agree  upon  an  un^ire,  then  the  ai^raise- 
meat  has  miscarried  through  no  fault  of  the 
Insured.  The  Insured  has  suffered  a  losA,  and 
has  a  right  to  a  speedy  recovery.  If,  there- 
fore, there  Is  no  express  provision  in  the  pol- 
icy for  a  second  appcaisement,  or  rather  a 
second  ettort  at  appraisement,  thra  the  pro- 
visions in  review  should  not  d^eat  the  right 
of  the  insured  to  enter  the  open  door  of  the 
court  for  relief.  The  action  la  upon  the  pol- 
icy otmtract,  and  the  main  Inqnlry  is  not 
whether  there  has  been  an  appraisement, 
bat  whether  there  has  been  In  deed  and  In 
fact  a  loss  for  which  recovery  should  he  bad. 
Any  provisions  of  a  fire  Insurance  policy  seek- 
ing to  impair  the  right  of  the  Insured  to  re- 
sort to  the  courts  most  be  strictly  construed 
against  the  ownpany,  and  in  tliQ  present  case 
these  provisions,  In  our  judgmioit,  do  not  re- 
quire the  insured  to  Initiate  a  second  effort 
at  appraisement  If  there  must  be  a  second 
effort  at  appraisement,  there  might  be  a 
third,  and  in  the  meantime  justice  mi^Ait  be 
delayed.  Mr.  Clement,  in  hia  woric  (m  Fire 
Insurance,  toI.  1,  pp.  168,  160,  lays  down  u 
a  part  of  role  38: 

"Wbere  appraisers,  or  a  majority  of  them, 
fail  to  agree  upon  an  award,  plaintiff,  unless 
he  is  shown  to  have  acted  in  bad  faith  in  select- 
ing his  appraiser,  lb  not  compelled  to  submit 
to  another  appraiser  and  anotber  May,  but  be 
may  fortbwitli  bring  his  action." 

In  the  case  of  Western  Assurance  Co.  v. 
Decker.  9S  Fed.  S81,  89  a  a  A.  383,  tbe 
court  soya: 

"Tbe  contention  of  the  company  is  that,  when 
the  arbitrators  failed  to  agree,  it  was  the  duty 
oC  the  insured  to  propose  a  new  selection  of  ar- 
bitrators, and  that,  not  having  done  so.  And  not 
having  appointed  an  arbitrator  a  second  time,  he 
cannot  maintain  this  action.  The  terms  of  the 
policy  are  satisfied  when  the  assured,  acting  in 
good  faith,  appoints  an  appraiser.  If  the  ap- 
praisal fails  through  by  disagreement  of  the 
appraisers  without  any  fault  of  the  insured, 
be  has  discharged  his  covenant,  and  satisfied 
the  requirements  of  the  policy,  and  may  then 
resort  to  the  courts  to  have  his  damages  assess- 
ed"—citing  Insurance  Co.  v.  Traub,  83  Md.  524, 
35  AtL  IS;  Pretzfelder  v.  Insurance  Co.,  116 
N.  C.  491,  21  S.  E.  302,  44  L.  R.  A.  424. 
"One  of  the  fundamental  and  essential  consti- 
tutional rights  of  the  citizen  is  the  right  to  ap- 
peal to  a  conrt  of  justice  for  a  redress  of  h& 
grievances.  One  of  the  chief  ends  of  govern- 
ment is  to  secure  this  right  to  the  citizen. 
While  some  of  the  courts  hold  that  the  citizen 
may  by  contract  bargain  away  this  right,  the 
agreement  to  do  so  will  not  be  extended  by  con- 
struction or  implication.  Even  if  a  second  ap- 
pointment of  arbitrators  was  required  by  the 
terms  of  the  policy,  there  is  nothing  in  the  pol- 
icy, as  contended  by  tbe  defendant  in  error, 
which  imposes  upon  the  insured  the  obligation 
to  be  tbe  first  to  propose  another  selection  of  ar- 
bitrators and  appoint  ■  second  arbitrator. 
*  *  *  There  is  not  e  line  or  a  word  In  the 


policy,  making  it  the  doty  of  tfae  insured  any 
more  than  the  company  to  demand  an  appralK' 
ment  and  appoint  an  appraiser." 

This  announcement  was  afterwards  reaf- 
firmed by  the  same  court  In  the  case  ot 
Spring  Garden  Ins.  Co.  v.  Amusement  Syn- 
dicate, 178  Fed.  519,  102  O.  0.  A.  29.  There 
is  force  In  the  suggestion  made  by  the  court 
In  the  case  of  Winchester  v.  North  British 
&  Mercantile  Ins.  Co..  supra,  tliat  tbe  ln< 
sured  submits  his  claim  under  oath,  and 
that  the  Insurer  is  the  only  party  who  can 
detcrrmlne  whether  there  are  any  differ- 
ences, and  therefore  the  only  party  In  posi- 
tion effectually  to  demand  an  arbitration. 
It  Is  certainly  a  provision  whldi  the  com- 
pany might  waive. 

"It  has  been  held,  on  what  seems  to  be  the 
better  reai^oning,  that  where  the  insnred  has  ap- 
pointed an  appraiser,  and  without  his  fault 
the  appraisers  fall  to  agree,  be  may  maintain  an 
action.^'  Jerrlls  v.  German  Ins.  Co.,  82  Kai. 
320,  108  Pat  114,  28  L.  B.  A.  (STs.)  104,  20 
Ann.  Cas.  251. 

Counsel  for  appellant  relies  npon  the  case 
of  Hamilton  v.  Uyerpool  ft  London  &  Globe 
Ins.  COm  139  U.  8.  242,  10  Sup.  Gt  045.  34  L. 
Ed.  419.  ISie  terma  of  the  policy  and  the 
&ct8  of  Uiat  case,  however,  differentiate  it 
from  tbe  case  now  before  na.  Indeed,  the 
court,  In  that  case  by  Its  concluding  aentencek 
expressly  reserved  the  question  wUch  here 
c<mfronts  us.  The  conrt  says: 

"If  the  plaintiff  had  joined  in  tbe  appoint- 
ment of  appraisers,  and  they  bad  acted  unlaw- 
fully, or  had  not  acted  at  all,  a  different  ques- 
tion would  have  been  presented." 

Aside  from  the  Question  whether  an  award 
In  this  case  was  prevented  by  the  wrong- 
ful or  arbitrary  conduct  of  the  Insurance 
company  or  Its  appraiser,  a  question  which, 
in  fact,  was  submitted  to  the  jury  under 
proper  instructions,  we  rest  an  affirmance 
of  this  case  upon  the  views  above  ax^nssed. 

Affirmed. 


NORTHERN  DKAINAOB  DIST.  BOLI- 
VAR OODNTT.   (No.  17689.) 

(Supreme  Court  of  Mississippi,  Division  B. 
April  17.  19ia) 

1.  Bbidoes  ^=>9(1)— Cosstbdction  by  Oouh- 
TT— Liability  of  Dbainagb  Distbictb. 
Prior  to  1912  a  drainage  district  performed 
work  on  natural  water  courses  which  req^oired 
the  removal  and  replacing  of  highway  bridge*, 
though  it  bad  no  authority  to  do  so.  By  Lava 
1912,  c.  196,  the  Code  provisions  relating  to 
drainage  districts  were  amended  so  as  to  aif 
tborize  such  districts  to  work  natural  water 
courses,  and  section  13  of  that  statute  legaiiced 
all  expenditures  made  for  any  work  on  natural 
water  courses  in  good  faith.  The  same  statute 
imposed  on  the  county  the  duty  to  replace  bridg- 
es at  its  expense.  Held,  that  the  validation  of 
the  work  was  retrospective,  while  tbe  require- 
ment to  replace  bridges  was  prospective,  so 
that  the  county  could  recover  from  the  drate- 
age  district  the  cost  of  replacing  the  bridges. 

[Ed.  Note.— For  other  cases,  see  Bridges, 
Cent  Dig.  IS  17,  19;  Dec.  Dig.  «=>9(1).] 
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2.  COUIfTMB  «=»121— 001fl»A01!B— BBTBT  OH 

Minutes. 

A  contract  by  the  county  board  of  super- 
visors to  pay  for  replacing  bridges  over  water 
courses  removed  for  the  work  of  a  drainage  dis- 
trict not  made  by  an  order  spread  on  the  mlnutea 
ts  iDvalld. 

[Ed.  Note.— For  other  caaea,  see  Coanties, 
Cent  Dig.  I  183;  Dec.  Dig.  «=»m.] 

3.  Dbaihs  ^2(1)  — Distbxcxb— Fowsb  or 

A  drainao  district  ia  a  creatnre  of  th«  htg- 
idatare,  and  the  legislature  can  prMcribe  the 
terms  of  its  orf^aoizntion,  so  that  the  district 
does  not  oeeesBarily  have  the  same  rights  to  the 
ate  ot  natural  water  eonrses  anuu,  as 
against  Ugfawaya  and  railroad  eroarinfi,  ttian 
that  riparian  owners  would  have. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  i  17;  Dec.  Dig.  «»2a).] 

Appeal  from  cnrenlt  Ckmrt.  BoUnr  Ooon- 
ty;  W.  D.  Cutrer,  Special  Jndce. 

Aetton  BoUrar  OcmntV  agalnit  the 
Northern  Drainage  Dfaitriet  Jndgineat  for 
tiw  plaintiff,  and  defendant  a^ieala  Af- 
flrmed. 

Thomas  8.  Owen,  of  Oleyeland,  for  appel- 
lant tireen  ft  Oreen,  of  Jackson,  and  Fon- 
taine Jones,  of  Rosedale,  for  appellee. 

COOK,  P.  J.  This  action  was  Instituted 
by  board  ct  saperrlaora  of  BolWar  county 
against  the  appellant  drainage  district  for 
the  purpose  of  recovering  the  amount  ex- 
pended by  the  board  of  snperriBors  for  re- 
moving and  replacing  public  l»ldges  which 
crosjed  the  drainage  eanals  and  ditches  of 
the  drainage  district 

The  defendant  pleaded  the  general  Issue 
and  two  veclal  pleaa  The  first  special  plea 
averred  that  the  board  of  supervisors  agreed 
with  the  drainage  commissioners  that,  If  they 
would  not  assess  the  pubUe  roads  of  the 
ooonty,  the  board  of  Hapervtsors  would  re- 
move and  replace  all  bridges  on  the  public 
roads  where  the  canals  crossed  the  roads. 
The  second  special  plea  averred  that  tlte 
bridges  mentioned  In  the  declaration  were 
built  across  natural  water  courses,  and  that 
defendant  was  not  liable  for  the  costs  of  re- 
placing the  same.  Demurrers  were  filed  to 
the  two  special  pleas,  and  were  sustained  by 
the  court. 

At  the  trial  it  was  agreed  in  nn  agreed 
statement  of  facts  that  the  bridges  were 
built  at  the  expense  of  the  board  of  super- 
visors ;  that  they  were  built  prior  to  January 
I,  1912 :  that  aU  of  the  bridges  were  built 
on  public  roads  and  across  natural  water 
courses,  that  Is,  where  the  public  roads  cross 
natural  water  courses  which  were  being 
dredged  by  the  drainage  commissioners  for 
the  two  drainage  districts;  that  all  of  the 
bridges  were  on  public  roads  of  the  county. 

[1]  Appellant  Insists  that  the  court  erred 
Id  sustaining  the  demniter  to  the  second  plea. 
This  contention  Is  based  upon  the  fact  that 
prior  to  January,  1912,  the  drainage  commis- 
sioners organized  under  chapter  39,  Code 


1912,  had  no  authority  to  do  any  work  on 
natural  water  courses,  dtlug  Ex  parte  Drain- 
age Commissioners  of  Leflore  Cbanty,  100 
Miss.  821,  67  South.  223. 

We  think  section  13,  c.  186,  Laws  1912, 
validated  the  work  theretofore  done  on  nat- 
ural water  courses,  and  the  expenditures 
made  in  furtherance  of  such  work.  But  It  la 
said  that  the  same  law  that  validated  work 
on  water  courses  also  Imposed  upcm  the  coun- 
ties the  duty  to  replace  bridges  at  the  ex- 
pense of  the  county.  We  believe  that  the 
validatlMi  of  the  work  was  retrosiiective, 
whUe  the  requirement  that  eoontles  abould 
replace  bridges  at  their  own  ezpwise  is  pro- 
specttve.  Undoubtedly  the  obligation  to  pay 
tor  r^Oaetng  bxldgea  had  been  incurred,  and 
In  eontemidatiaik  of  the  riatnte  this  waa  an 
expraidltiire  made  In  good  falOi  which  the 
■tatate  legalized. 

[2]  A«  to  the  fliBt  qieclal  itfea,  m  think 
the  court  bdow  waa  rU^t  In  sustaining  the 
demurrer  to  avae.  It  la  very  doabtfal  wheth- 
er the  botTA  (tf  superrlaoxB  wwre  authorised 
to  enter  into  ttw  agreement  set  op  in  the 
plea,  eren  had  the  agreement  been  spread  at 
larse  upon  the  minutes  of  the  boards.  But 
it  Is  not  contended  that  the  contract  was 
made  1^  an  wder  iqKm  the  mlnutt-s,  and,  if  it 
waa  nc^  It  was  as  in^fectnal  as  If  it  had 
never  been  entered  intft  The  8»caUed  con- 
tract has  no  legal  existence.  Bat  it  is  stated 
In  the  brl^  for  appellant  that  the  rem  and 
impcfftant  qnestlfm  for  this  oonrf a  decision 
is  this: 

"Independent  of  this  position,  the  real  ques- 
tion which  it  is  important  to  decide  is  this: 
Does  a  public  highway  or  a  railroad  acquire 
such  an  easement  over  a  natural  water  course 
by  condemnation  or  otherwise  that  la  superior 
to  the  natural  easement  of  the  adjacent  land 
owners  and  the  public,  or  is  the  right  acquired 
by  the  easement  of  the  public  highway  or  the 
railroad  subject  to  the  superior  right  or  rights 
of  the  riparian  land  owner  In  the  natural  water 
course  to  nse  it  for  drainage  parposea,  for 
which  nature  created  it?" 

As  we  view  this  question,  we  may  hold 
with  appelant  that  ttie  right  of  the  riparian 
landowner  ts  superior  to  that  of  the  county 
to  construct  bridges  across  natural  water 
courses,  and  yet  tUs  would  not  dispose  of 
the  real  qnestiim  presented  by  this  record. 

[S]  It  Is  true,  in  a  sense,  the  drainage  com- 
mlsslonem  represent  the  riparian  owners. 
In  other  words,  the  riparian  owners  have,  by 
authority  of  law,  pooled  interests  by  organiz- 
ing themselves  Into  a  drainage  district — a  mTi- 
nldpal  corporation.  It  is  only  by  authority 
of  the  Le^slatdre  that  this  organization  Is 
made  possible,  and  It  is  clearly  within  the 
power  of  the  Legislature  to  Impose  conditions 
upon  this  grant  of  power.  The  riparian 
owners  did  not  possess  the  right  of  eminent 
domain,  the  power  of  taxation,  and  many  oth- 
er powers  given  to  drainage  districts,  and  so 
it  was  that  the  Legislature  Imposed  the  bur- 
iea.  of  paying  for  the  cost  <tf  r^oving  and 
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replacing  coanty  bridges  where  It  became 
necessary  to  remove  same  in  the  proeecntlon 
of  the  work  the  Legislature  empowered  drain- 
age commissioners  to  do. 

Of  coarse,  the  Legislatnre  could  hare  re- 
fused to  provide  for  drainage  distrlcta  at  all, 
and  it  follows  that  it  could  authorlEe  the 
forming  of  such  districts  apon  mcb  tenaa 
as  to  It  seemed  best 

Afflimed. 

MITCHELL  T.  MTNA  INS.  OO.  (No.  17668.) 
(Supreme  Ooart  of  Mississippi,  DiTUon  B. 
April  17.  1916.) 

iFaURANCB  «S»380— IirVIKTOBT— OOITDUOT  OF 

AoEHr— Estoppel. 

Where  plaintiff,  at  the  request  of  defend- 
ant's agent,  furnished  the  agent  an  inventory 
of  his  stock  of  goods  and  merchandise  in  his 
store,  containing  the  different  articles  of  mer- 
fchandise  end  the  gross  value  of  each,  bat  not 
specifying  the  numbers,  quantities,  or  prices, 
and  the  poUcy  was  issued  upon  such  inventory, 
and  the  agait  informed  the  insurer  that  it  was 
all  right  and  said  notbing  to  plaintiff  about  its 
inauCSciency,  it  was  too  late  after  the  insurer 
bad  issued  the  pohcy,  received  the  premium,  and 
the  insured  property  bad  been  destroyed,  for 
the  insurer  to  say  that  the  invratory  did  not 
satisfy  a  covenant  and  warranty  contained  in 
tlie  policy  as  to  an  inventory;  as  It  was  estop- 
ped from  doing  so  by  its  own  conduct. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  H  1087. 1038 ;  Dec.  Dig.  «=»390.1 

Appeal  from  Circuit  Court,  Winston  Coun- 
ty ;  C.  L.  Dobbs,  Judge. 

Action  by  J.  T.  Mitchell  against  the 
<Stna  Insurance  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.  Beversed 
and  remanded. 

Flowers,  Brown,  Chambers  ft  Cooper,  of 
Jackson,  for  appellant  McLenrln  ft  Arml- 
stead,  of  Vicksburg,  for  appellee. 

POTTEB,  J.  The  appellant  In  this  case, 
J.  T.  Mitchell,  was  puJntlEr  in  Oie  court  be- 
low, and  the  Mtn&  Insurance  Company  was 
defendant. 

This  was  a  suit  on  a  policy  of  insurance 
dated  June  14,  1912;  said  policy  being  for 
$1,700.  This  policy  was  issued  through  de- 
fendant's agent,  insuring  plalntltTs  stock  of 
goods  against  loss  by  fire.  At  the  request  at 
appellee's  agent,  the  appellant  famished  him 
an  inventory  of  his  stoc^  of  goods  and  mer- 
chandise in  his  store  in  the  town  of  Uolon, 
before  the  pcdlcy  was  Issued.  This  inventory 
contained  the  differ^t  articles  of  merchan- 
dise carried  by  the  aiH?eIlant  In  his  store,  and 
the  gross  value  tjt  each  article,  but  did  not 
specify  numbers,  quantities,  or  prices.  For 
example,  the  Inventory  read: 

Stock  food   $  60.00 

Poultry  food   6.25 

Patent  medicines   160.00,  etc 

The  defendant  Insurance  company  set  out 
in  the  notice  of  affirmative  matter  under  its 
plea  of  the  general  issue  that  the  inventory 
above  mentioned  did  not  satisfy  the  following 


covenant  and  warranty  contained  In  aald 

policy: 

"The  assured  will  take  a  complete  itemised  in- 
ventory of  stodi  on  hand  at  least  once  in  each 
caleadftr  year,  and,  unless  such  Inventory  has 
been  taken  within  twelve  calendar  months  prior 
to  the  date  of  this  policy,  one  shall  be  taken  in 
detail  within  thirty  days  of  issuanea  of  this  pol- 
icy, or  this  policy  sfaul  be  null  and  void  mm 
anch  dat«^  and  upon  demand  of  tlia  assured  the 
unearned  premium  from  such  date  shall  be  re- 
turned." 

The  above-mentiODed  Inventory  was  pre- 
pared  by  thB  plaintiff  for  the  defendant  In- 
surance C(»ttpany  at  Hie  request  of  its  agent, 
a  Mr.  dole.  The  plaintiff  testified  laiat  when 
the  Inventoxy  was  completed  he  canted  It  to 
Mr.  Cole,  and  when  be  presented  it  to  him 
that  BCr.  dole  said  It  was  "aU  ri^t"  The 
Insurance  company  contuded  in  the  court 
below  that  this  was  not  a  waiver  on.  the  part 
of  the  insurance  company  of  the  provisions 
of  the  itoUcy  requlrlnff  a  complete  itemized 
inventcny  of  aU  (tf  lAalntUTa  Mock  ct  goods, 
but  that  It  was  furnished  Its  agent  only  as 
a  basis  ot  writing  tlie  p<dlcT  aC.insnranoe  In 
conformity  with  the  three-fourths  value 
clause  contained  in  all  standard  policies. 
The  court  below  accepted  the  defendant  com- 
pany's Tiew  of  this  qoeetlon,  and  gave  a  per- 
emptory InstrnctUm  In  its  favw. 

We  think  this  was  error.  The  plalntifl  was 
requested  to  fundah  an  Inventory  of  his 
atotSK  ot  goods.  He  made  out  the  Invwttoiy 
as  requested,  and  presented  same  to  the  de- 
fendant's agent.  The  poUcy  of  Insurance  was 
Issued  upon  this  Inventory,  and  the  agent 
informed  the  defendant  tliat  it  was  "aU 
right**  The  agent  knew  that  the  plaintiff 
was  furnishing  him  with  a  list  of  merdiaii- 
dlae  in  his  store  upm  whldi  he  de^red  to 
<ri>tain  insurance;  and  the  agwt  knew  that 
the  xdalntlff  was  undertaking  to  furnish  him 
with  an  inventory  thereot  When  the  policy 
was  Issued,  the  a^gsit  said  notUng  to  plain- 
tiff about  the  Insufllciency  of  the  inventwy. 
It  is  too  late  now,  after  the  company  bas 
Issued  the  voUcfi  received  Oto  prendnm,  and 
plain  tilTs  property  has  been  burned,  upon 
which  the  insurance  was  carried,  for  the 
defendant  cranpany  to  say  that  the  inveutory 
in  qnestlon  Is  Insufficient.  It  Is  estowed  1^ 
its  own  c(»lduct 

Tbe  judgment  of  the  circuit  ooort  is  ast»> 
fore  reversed  and  remanded. 


McEBNZIB  V.  BpTKIN.   (Na  ISSOa) 
(Supreme  Oonrt  of  MisslsslppL  April  IT,  1910) 
1.  Blioiiovb  •aB27— Sutdtis— OoHsmv- 

TIONAUTT. 

Code  1906,  I  4160,  providing  that  in  tbe 
event  of  the  death  of  any  candidate  whose  name 
shall  bave  been  printed  on  the  official  ballot 
the  name  ot  the  candidate  duly  substituted  may 
be  written  In  the  Uank  space  by  the  voter,  which 
was  a  rescript  of  secti(»i  2  of  the  election  ordi- 
nance adopted  by  the  convention  which  framed 
the  Gonsutotion  of  189<^  cannot  be  held  to 
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-folate  section  200  of  tiiat  OonsUtiidon,  vtaldi 
provide*  that  all  qualified  eleetoni  and  no  othm 
shall  be  ell«rible  to  office. 

[Ed.  Note —For  other  caees,  see  ElecUons, 
Cent.  Dig.  I  17;  Dec.  Dig.  «3>27.] 

2.  EixcTxoNS  43>6— Right  to  Yoib— Bsaxsra- 

TIONB. 

The  right  to  vote  la  one  which  ander  both 
federal  and  state  Oonstitations,  can  be  bestowed 
on  aame  and  denied  to  others,  and  can  be  reaaon- 
mblj  regulated  by  the  LeglBlatore  with  reference 
to  the  conduct  of  elections. 

[Bd.  Note.— For  other  caaea,  see  meettona, 
Cent.  Die.  I  4 ;  Dec  Dig.  «»5.] 

3.  SuEtmoNB  4s>169  —  Statutks  —  Vote  roB 
Candidate  Not  Nouinatbd. 

Code  1906,  I  4160,  providing  that  in  the 
event  of  the  death  of  any  candidate  whose  name 
shall  have  been  iwinted  on  the  official  ballot,  the 
name  of  the  candidate  duly  substituted  may  be 
written  in  the  blank  space  by  the  voter,  when 
construed  in  acc<wdance  with  the  maxim,  "Ex' 
presrto  nnlns  est  ezclnsio  alterias,"  and  in  view 
of  the  proriaiona  of  the  statutes  for  nominating 
nonpartisan  candidates  petition,  and  of  Code 
1906,  i  4175,  making  it  criminal  for  a  voter  to 
place  any  identifying  mark  on  bis  ballot,  an- 
thcnins  voters  to  write  oa  the  official  ballot  tiw 
name  of  a  candidate  not  nominated  only  in  the 
event  of  the  death  of  a  candidate. 

fEd.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  S  124;  Dec.  Dig.  «S3>169.] 

4.  STATDTES  <8=>206— OOHBTBTTOnON— FAVOB- 
UfS  Vauditt. 

A  statute  should  not  recelTa  sndi  a  oo»- 
stroctioD  as  would  render  any  of  its  proriaiona 
vain  and  uselees. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  S  283;  Dec.  Dig.  <*3»206.] 

In  Banc.  Appeal  from  Circuit  Court, 
Smith  County;  W.  H.  Hughes,  Judge. 

Election  contest  bjr  W.  EL  BlcKenzle 
agnlnst  N.  B.  Boykin.  Jodgmoit  for  the  oon- 
testee,  and  contestant  appeals.  Afflrmed. 

WatUiw  &  WatUns,  of  Jackson,  for  sibi- 
lant. S.  L.  McLaurin,  of  Brandon,  and  T.  3. 
Wills  and  Ovthrle  *  Tnllos,  all  of  Balelgb, 
for  appellee. 

POTTEB,  J.  Tbla  is  a  conte^»d  election 
suit,  instituted  hy  W.  S.  McKenzle,  tbe  ap- 
pellant, against  N.  B.  BoyUn,  tlie  ameUee. 
under  sectloa  4186,  Mississippi  Code  1006, 
toy  petitioQ  In  tbe  circuit  court  of  Smitb 
oonnty,  to  oonteat  tbe  election  at  ai«»eUee, 
wbo  now  holds  ttie  office  of  supervisor  of 
tbe  fifth  district  of  said  coun^,  by  virtue  ot 
a  general  election  held  in  said  county  on  the 
2d  day  of  NoTember,  1910^  The  appellant 
alleged  In  his  petition  that  he  was  a  citizen 
of  said  district  and  coun^  at  the  time  of  the 
general  elecOon  above  moitioned,  and  that 
he  was  eligible  to  be  voted  for  In  said  elec- 
tion fw  the  office  of  monber  of  the  board  of 
supervisors  of  said  county  from  said  fifth 
supervisor's  district,  by  leasfn  of  his  being 
a  qualified  elector  of  said  county,  a  resi- 
dent freeholder  of  said  district,  and  the 
OTvner  of  the  requisite  real  estate ;  that  the 
official  ballot  printed  and  distributed  for  use 
In  said  election  had  only  the  name  at  the 
appellee  printed  thereon  as  the  person  to  be 
voted  for  In  said  election  for  tbe  aforesaid 


office  of  member  of  the  board  of  siqiervlsors, 
and  that  277  of  the  qualified  electors  of  said 
county  and  said  district  cast  their  ballots 
in  said  election  for  supervisor,  of  whldi  num- 
ber 108  voted  for  the  appellee  by  marking 
an  "X**  opposite  tbe  name  of  aroellee,  and 
that  142  of  the  electors  wrote  on  the  face 
of  the  official  ballot  the  name  of  appellant 
for  said  <Ace  and  marking  an  X  mark  oppo- 
alte  bis  name,  and  also  27  voted  for  appelant 
by  writing  his  name  on  the  official  ballot 
without  puttiiv  the  X  marie  o^n^slte  thereto; 
and  It  was  alleged  that,  extauslTe  of  the  27 
who  had  voted  for  the  appellant  by  simply 
lOa^ng  his  name  on  the  tldEet.  ai^cUant  had 
bem  elected  by  a  majority  of  34  votes,  count- 
ing oiOiy  those  baUots  upoa  which  tbe  appel- 
lant's name  was  written  and  an  X  marie 
placed  opposite  to  it  It  was  farther  alleged 
that  the  local  managers  who  held  said  elec- 
tioi  in  said  district  ev^jsieA  the  aforesaid 
27  votes,  bat  counted  the  250,  showing  a  ma- 
jority in  appellant's  favor  of  34  votes,  and 
that  the  dectlou  cfKnmiasloneiB  met  to  de- 
clare the  result  of  said  flection,  and  rejected 
all  the  TOtes  for  appellant,  and  dedared  ap- 
pellee elected  to  said  office,  and  so  returned 
to  the  secretary  ct  Btatew  To  the  petition  ap- 
pellee filed  two  pleas,  the  of  g^iwal 
issue  and  a  iveelal  plea  in  basr  in  cmfesaifHi 
and  avoidance.  The  special  plea  set  out 
that  aK>eIlant  and  all  of  the  qualified  elec- 
tors who  participated  In  said  gaieral  electiou 
In  said  district  participated  and  voted  In  the 
primary  elections  in  1915  of  the  Democratic 
party,  by  which  party  appellee  was  nomi- 
nated as  the  candidate  of  said  party  to  said 
office  in  said  general  electloii,  and  that  no 
other  person  was  nominated  In  said  year 
by  any  party  as  Its  candidate  for  said  of- 
fice in  said  election,  and  that  the  name  of 
no  other  perstm'  than  appellee  was  printed  on 
said  milot  as  a  candidate  for  said  office,  and 
that  there  was  no  death  of  any  candidate  for 
said  office  in  said  general  election.  To  this 
special  plea  appellant  demurred  on  the 
ground  that  it  set  totth  no'  legal  defense, 
and  showed  that  app^ant  was  eligible  to  be 
voted  for  in  said  electfon  for  uld  Office. 

The  question  to  be  determined  in  this  case 
is  whether  or  not  an  elector  in  a  gamal 
election  can  vote  for  any  person  for  office 
other  than  one  whose  name  is  printed  on  the 
official  ballot,  by  writing  thereon  the  name 
at  his  dudoe  for  the  office,  exoeiA  in  case 
of  the  death  itl  a  candidata  It  Is  urged 
that,  unless  qualified  electors  are  permitted 
to  write  the  name  of  their  choice  on  the  <tf- 
fidal  ballot  and  put  the  X  mark  opposite 
same  to  indicate  their  dudce,  the  provlsionB 
of  section  260  at  the  Constitution  at  1890 
would  be  violated.  Section  250  Is  as  follows: 

"All  qualified  electors  and  no  others,  shall  be 
eligible  to  office,  except  aa  odierwlse  provided  in 
this  CtmstitutiDn." 

[1]  The  present  election  laws  are  practical- 
ly rescripts  of  the  election  ordinance  of  the 
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oonitltntlanftl  conrentlon  of  1890.  The  elec- 
tion ordinance  wsa  to  be  In  force  until  1896, 
and  tbereafter  tbe  Iieglslatnre  had  ttie  {ww- 
er  to  enact  laws  not  violatlTe  of  the  Con- 
stitntlons  of  the  state  and  the  United  States 
with  r«rerence  to  the  holding  of  elections. 
The  electltm  ordinance  was  ^opted  by  the 
convention  Itself,  and  it  wonld  not  be  con- 
tended, therefore,  that  It  la  riolatlTe  of  the 
state  Constltntlon,  and  It  Is  not  contended 
that  this  ordinance  In  any  way  violates  the 
OonstitntlOD  of  the  United  SUtes.  The  va- 
lidly of  the  franchise  laws  of  the  Constltn- 
tlon  of  1800  was  vlgoronsly  assailed  as  be- 
ing unconstltutlcmal  in  both  Cbe  United 
States  Sraate  and  the  Supreme  Conrt  of  the 
United  States.  The  oiactment  of  the  trtm- 
(fhlse  sections  of  the  Oonstltotlon  of  this 
state  by  that  convention,  and  the  defense  of 
them  by  tbe  late  Soutw  James  Z.  George, 
and  the  final  adjndlcatlw  of  the  Saprome 
Ooart  of  the  Unlt^  States  upholding  said 
franchise  laws,  mark  an  epoch  In  the  history 
of  our  state — ^In  fact,  <tf  the  entire  SontJi. 
The  genius  of  Senator  Oeorge  In  conceiving 
the  frandilse  sections  of  onr  Constltntlon, 
eliminating  the  ignorant  and  vldons  from 
the  exerdse  of  Ok  franchise,  has  thus  been 
vindicated,  and  our  state  restored  for  all 
time  to  come  to  the  control  of  a  capable  and 
intelligent  electorate. 

The  purpose  of  the  elecUon  ordinance  vras 
to  carry  out  and  enforce  the  franchise  seo- 
tltms  of  the  Cionstltutlon,  the  machinery 
whereby  the  franchise  laws  of  the  Coo^tn- 
tl<»i  were  put  into  operation.  Th»  sectlona  of 
the  Oode  involved  in  the  case  at  bar,  being 
practically  rescripts  of  the  election  ordi- 
nance, take  its  place,  and  the  election  ordi- 
nance itself  was  violative  of  no  constitntloa- 
al  provision;  likewise  the  statutes  In  ques- 
tifm  do  not  violate  any  constitutional  pro- 
vision. 

As  stated  by  counsel  on  both  sides  in  their 
oral  argument  of  this  case,  the  right  of  Mr. 
Boykln  or  Mr.  fScKmiie  to  hold  the  office  of 
member  of  the  board  of  supervisors  of  the 
fifth  supervisor's  district  of  Smith  county 
is  only  an  Incidental  question  In  this  case; 
a  greater  question  to  be  determined  Is  the 
proper  construction  of  the  laws  dealing  with 
the  right  of'  franchise  of  our  dttsens. 

[2]  In  our  government  it  Is  not  every  one 
npaa  whom  the  right  to  vote  la  bestowed. 
For  Instance,  under  our  laws  one-half  the 
population  are  excluded  from  the  right  to  ex- 
ercise the  ballot  because  of  sex ;  no  male  per- 
son is  permitted  to  vote  until  he  has  readied 
the  age  of  dlscretlcm,  fixed  by  onr  law  at  21 
years  of  age.  Not  only  is  It  permissible  un- 
der both  federal  and  state  Constitutions  to 
bestow  upon  some  the  right  of  franchise  and 
to  deny  It  to  others,  but  the  T^gtslature  of 
the  state  has  the  authority,  beyond  question, 
without  violating  any  constitutional  provi- 
sion, to  make  such  reasonable  regulations 
with  reference  to  the  manner  in  which  elec- 
tions shall  be  conducted,  and  upon  what  rea- 
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sonable  conditions  and  ondw  'what  dredm- 
stances  a  dtlxen  may  vote,  and  in  what  way, 
as  in  Its  discretion  it  deems  prc^r. 

It]  Section  4160.  Code  1906,  itself  a  re- 
script of  a  portion  of  election  ordinance,  sec- 
tion 2,  expressly  provides  that : 

"One  blank  apace  nnder  the  title  of  each  office 
to  be  voted  for,  and  in  the  event  of  the  death  of 
any  candidate  whose  name  shall  have  been  print- 
ed on  the  official  ballot,  the  name  ot  the  candi- 
date duly  substituted  in  the  place  ot  sndi  decear 
ed  candidate,  may  be  wruten  in  sndi  Uank 
space  by  the  voter." 

Ai^lying  the  role  of  constmetlon,  "Bzptes* 
Bio  nnius  est  exdusio  alterius,"  we  cod- 
elude  that  the  section  means  that  this  qnoe 
can  be  used  <Hily  in  case  some  candidate  dlea 
and  another  be  subsUtuted  in  his  place.  By 
necessary  lmpUcati(ni,  the  statute  natives 
the  right  of  the  voter  in  any  case  to  write 
the  name  of  a  candidate  upon  the  official  bal- 
lot and  vote  for  him  except  In  case  of  death. 
To  hold  otherwise  would,  In  effect,  destn^ 
the  secrecy  of  the  ballot,  and  put  the  timid 
voter  at  the  mercy  of  those  wlro  ml^t  co- 
erce hUn,  and  put  the  corrupt  voter  witUn 
the  easy  grasp  of  the  bribe  g^ver;  for,  as  U- 
lostrated,  the  voter  could  easily  agree  be- 
forehand that  he  could  write  the  name  of 
some  parUculax  person  on  the  ballot  for  any 
particular  x>ffice,  and  the  man  .who  has  ttie 
power  to  coerce  him,  or  the  man  who  bous^ 
his  vote,  would  know  whether  or  not  the  bal- 
lot had  been  cast  according  to  his  behest 
The  law  provides,  a  simple  expedient  where- 
by the  names  oC  candidates  who  are  not  par 
ty  nominees  may  be  placed  upon  the  tldcet  in 
district  offices  by  requiring  a  petition  to  be 
signed  in  the  cose  OC  election  of  beat  officers 
by  only  16  qualified  electors.  This  restriction 
Is  placed  upcm  the  electors  In  order  that  the 
Australian  ballot  may  be  preserved  in  Its  In- 
tegrity. 

It  Is  urged,  however,  in  the  argument  of 
counsel  that  If  the  Legislature  required  the 
names  of  15  electors  to  have  printed  the 
name  of  a  no-parly  candidate  upon  the  tick- 
et, for  member  of  the  board  of  supervlscns,  a 
fortiori,  the  number  could  be  Increased  by 
the  L^slature  to  sudi  an  esteat  that  elec- 
tions wonld  be  placed  entirely  in  the  bauds 
of  political  parties,  and  that  the  right  of  the 
voter  to  vote  for  whom  he  pleases,  and  the 
right  of  the  nonpartisan  to  run  for  office, 
would  be  denied.  The  answer  to  all  this  Is 
that  the  Legislature  has  not  done  that,  but 
that  the  restriction  provided  is  a  reasonable 
restriction,  and  one  that  does  not  arbitrarily 
restrict  the  voter's  right  of  choice,  and  is 
therefore  constitutional.  It  .would  be  an  en- 
tirely different  question  If  the  restrictlonfl 
placed  upon  the  voter  were  unreasonable, 
and  were  such  as  to  practically  deny  him  the 
exercise  of  his  let^tlmate  choice. 

The  appelant  In  this  case  Insists  that  In 
the  case  of  Mayor  v.  State,  102  Miss.  863,  50 
South.  873,  Ann.  Gas.  1915A.  1213,  and  State 
T.  Ratllff  et  al.,  66  South.  638,  this  court 
found,  ae  a  matter  of  law,  that  the  voter  had 
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ti^t  to  Write  the  nanw  of  a  candidate 
other  than  a  party  nominee  (St  the  official 
ballot  and  vote  for  him. 

In  the  case  of  City  of  Jackson  t.  State. 
102  Miss.  663.  S9  South.  873,  Ann.  Cas.  1915A, 
1213.  a  different  statute  and  a  different  ques- 
tlon  entirely  is  presented.  No  official  baUot 
Is  provided  for  In  the  act,  and  In  that  case 
and  the  statnte  nnder  consideration  did  not 
provide  for  any  other  method  of  placing 
names  on  the  ballot  than  through  party  nom- 
Inatlons,  and,  not  having  provided  for  any 
other  method  than  party  nominations,  the 
-voter  retained  vndoabtedly  the  right  to  write 
tlie  name  of  his  <3i(Hce  npon  the  ballot,  for 
the  voter  has  a  omatltutlonal  i^ht  to  ex- 
press his  choice,  and  If  no  other  reasonable 
method  Is  provided  by  law,  he  has  the  right 
to  write  the  name  of  his  choice  on  the  bal- 
lot. 

In  the  case  of  the  State  v.  BaUifT,  66  Sontb. 
63s,  Tlmberlak?  was  the  nominee  of  the 
I>«no(3atlc  party,  and  the  election  commis- 
sioners failed  to  print  his  name  <ni  the  tldk- 
«t.  The  right  of  the  electors  to  vote  for  him 
could  not  be  denied  by  the  failure  of  the 
election  commissioners  to  place  his  name  on 
the  ballot— that  was  aU  really  involved  in 
that  casa 

[4]  Section  4175,  Code  of  1906,  makes  It  a 
criminal  offense  for  a  voter  to  "place  any 
mark  open  his  ballA  which  it  can  after- 
wards be  Identified  as  the  one  voted  by  him." 
This  ^vlidon  Is  constttntional,  haying  been 
&  part  of  the  election  ordinance  of  the  cm- 
Btltntlonal  convention  of  1890. 

"A  statute  should  not  receive  such  a  constmc- 
tioQ  as  would  render  any  of  its  provisions  vain 
and  oseleH."  Martin  v.  O'Brein.  34  Hiss.  21; 
Swsnn  V.  Buck,  40  Miss.  268;  Adams  v.  T.  & 
M.  V.  B.  B.  Co.,  75  Miss.  275^  22  South.  824. 

To  hold  that  the  voter  has  a  right  to  write 
the  name  of  his  dioice  on  the  ballot  would 
render  this  sectioc  absolutely  unenforceable. 
We  are  therefore  of  the  opinion  that  the  bal- 
lote  upm  .which  appellant  McKenzle's  name 
was  written  were  illegal,  and  were  properly 
excluded  by  the  election  commissioners  of 
Smith  county  in  certifying  the  returns  In 
said  ele<^<»i  to  the  secretary  of  state. 

Affirmed. 

SMITH,  0^  J.  (spedally  concurring).  I  am 
in  thorough  accord  with  the  views  expressed 
in  the  opinion  In  chief,  except  with  Its  at- 
tempt to  distinguish  the  present  case  from 
the  case  of  Mayor,  etc,  v.  State,  102  Miss. 
663,  60  South.  873.  Ann.  Cas.  1915A,  1213. 
and  the  later  case  of  Stete  v.  RaUtff,  66 
South.  638,  de<dded  upon  the  authority  there- 
of without  any  further  discussion  of  the 
Question  here  and  there  involved.  These 
cases,  in  so  far  as  the  point  here  under  con- 
sideration is  concerned,  are  sguurely  in  con- 
flict with  the  views  expressed  iu  the  opinion 
in  chief,  were  wrongly  decided,  are  by  the 
opinion  in  diief  necessarily,  and,  in  my  Judg- 


ment, in  order  that  they  may -no  iMtger  mis- 
lead, riioold  be  eaqnesdyt  overruled.  An  ex- 
amination of  these  cases  will  disclose  that 
the  questions  there  presented  to  the  court 
were  not  those  set  ont  In  the  oplnioa  In 
dilef,  bnt  were  the  identical  qnesUMis  IbtoIt- 
ed  in  the  ease  at  bar. 

In  the  brief  of  counsel  for  appellee  it  is 
stated  that  that  portion  of  the  opinion  in  the 
case  of  State  v.  Ratllff  dealing  with  the  gues- 
tl<m  here  nnder  consideration  was  obiter  dlc- 
te  for  the  reason  that  Bailey  did  not  Join  In 
the  aiweaL  It  is  tme  that  from  the  r^rt 
of  tb»  case,  cmitained  in  66  Southern  R^wrt- 
er,  it  aK>ear8  that  Bailey  did  not  appeal,  but 
this  is  in  error.  He  did  appeal,  the  record 
thereof  being  separate  from  the  record  caa- 
tainlng  the  eteto's  appeal,  bnt  all  of  the  cases 
were  argued  at  the  same  time,  no  briefs 
whatever  being  submitted  with  Bailey's  rec- 
ord. 


DIOKBBSON  T.  WB8TEIBN  ITMIOK  TELB!- 
GBAPH  GO.  at  aL   (No.  18695.) 

(Supreme  Court  of  Mississippi,  Division  B. 
April  IT,  1916.) 

1.  AppBAZ.  aud  Bseob  «=a844— Dismisbax— 
Failube  to  Pbosbcutb. 

In  an  action  against  two  telegraph  com- 
panies, where  demurrer  was  interposed  to  the 
declaration  by  the  first  coinpany  and  by  the 
court  suBtaineid  on  May  16,  1913,  and  judgment 
in  favor  of  the  second  company  on  trial  against 
it  was  not  entered  until  April  S,  1915,  plaintiff's 
petition  for  appeal  find  the  appeal  bond  being 
Bled  In  Ai^nK.  1915,  the  app«u  as  to  the  first 
company  was  not  open  to  dlamissal  as  not  hav- 
ing been  prosecuted  within  two  years  after  bus- 
taming  of  its  demurrer,  as  aa  appeal  will  not  lie 
unless  there  has  been  a  final  dispositioD  of  the 
case  as  to  all  of  the  parties,  while  the  final 
judgment  contemplated  oy  the  statute  limiting 
the  time  for  appeals  is  the  judgment  terminat- 
ing the  suit  and  granting  or  denying  relief  pray- 
ed for. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  1889-1898, 1896:l>e&  Die 
«S3344.] 

2.  Appeal  and  Bbbob  ^=>78(8) — Fiwalttt  op 
JuDGifENT  Appealed  Fbou  —  Juookent 
Sustaining  Dbmubbeb  —  "Final  Judg- 
ment." 

A  judgment  sustaining  a  demurrer,  in  the 
absence  of  an  application  to  amend,  is  a  final 
judgment,  bo  far  as  the  interests  of  the  demur- 
rant are  concerned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  465-409;  Dea  Dig.  «=> 
78(3). 

For  other  definitions,  see  Words  and  Phrases, 

First  and  Second  Series,  Final  Judgment] 

Appeal  from  Circuit  Court,  Lee  Comity; 
Claude  Clayton,  Judge. 

Action  by  J.  L.  Dlckerson  against  the 
Western  Union  Telegraph  Company  and  the 
Postal  Telegraph  Cable  Company.  From  a 
judgment  for  defendants,  plaintiff  appealed. 
On  motion  to  dlsmlas  appeal  as  to  the  first- 
named  defendant  Motion  to  dlsmlas  over- 
ruled. 
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W.  D.  &  J.  B.  Anderson,  of  Topdo,  for  ap- 
pelant J.  A.  Bjkm,  €t  Aberdeen,  for  ap- 
pelleea. 

STEVENS,  J.  [1]  Appellant  Instltnted 
this  action  .for  damages  agatnat  Western  Un- 
ion Telegraph  Company  and  Postal  Tele- 
graph Company  jointly.  The  complaint  la 
based  upon  alleged  gross  negligence  and  de- 
lay In  delivering  a  telegram.  A  donurrer 
was  interposed  to  the  declaration  by  the 
Western  Union  Telegraph  Company  and  by 
the  court  sustained  May  16, 1913.  The  cause 
tb«i  proceeded  to  trial  against  the  Postal 
Telegraph  Company,  but  judgment  in  favor  of 
the  latter  defendant  was  not  entered  until  the 
3d  day  of  April,  1916.  The  petlti<»i  for  ap- 
peal and  the  appeal  bond  were  filed  in  Au- 
gust, 1915.  The  Western  Union  Company 
has  moved  to  dismiss  the  appeal  as  to  it  be- 
cause same  has  not  been  prosecuted  within 
two  years,  contending  that  the  statute  of 
limitation  began  to  run  in  favor  of  the  West- 
ern Uni<«t  Cwnpany  when  the  demurrer  as 
to  It  was  anstained  and  the  suit  finally  dis- 
missed as  to  the  company. 

In  our  judgment,  the  two  years  contemplat- 
ed and  provided  for  by  the 'statute  did  not 
begin  to  run  in  this  case  until  final  judgment 
was  entered  by  the  court  in  favor  of  the 
last  defendant  and  terminating  the  entire 
suit  When  the  demurrer  on  the  part  of  the 
Weston  Union  Company  wag  anstained* 
plalntlfl  had  a  right  to  proceed  witb  his 
case  against  the  other  defendant  charged  to 
be  jfdntly  liable,  the  right  to  recover  the 
demand  sued  on  from  the  remaining  defend- 
ant, and  nntil  the  canae  was  fliuUly  tried 
between  plalntilt  and  the  Postal  Telegraph 
Company,  plaintiff  was  atlU  endeavoring  to 
recover  the  fall  demand  anied  for.  If  plain- 
tiff had  recovered  against  the  Postal  Tele- 
graph Company,  then  his  demand  would  have 
been  BaUsfled  and  he  would  have  been,  so 
for  as  he  was  emcemed,  at  the  end  of  the 
law.  ^Tlng  lost  hla  case  against  the  last 
company,  he  brings  ttie  whole  neatA  on  ap- 
peal and  atXH  seeks  to  hold  both  companies 
in  accordance  with  his  original  conc^tlon 
of  the  case.  If  the  motlai  Is  well  taken  in 
thia  case,  then  a  plaintiff  seeking  to  recover 
against  several  defendants  would  be  in  many 
instances  obliged  to  qilit  his  cause  of  ac- 
tion on  appeal  and  to  prosecute  two  or  more 
aK>eals^  when  one  appeal  can  take  care  of 
the  interests  of  all  parties.  The  general 
mie  Is  stated  as  follows: 

"As  B  general  rule  a  judgment  or  decree  is 
Dot  final  which  settles  the  cause  as  to  a  part 
only  of  the  defendants.  Thus  an  order  or  de- 
cree which  dismisses  a  suit  as  to  a  part  only  of 
the  defendants  named,  all  of  whom  are  charged 
to  be  jointly  liable,  hoe  been  held  not  to  be  final, 
Dor  appealable  as  such."  2  Ruling  Case  Law, 
f  24,  and  cases  in  notes. 

"An  appeal  or  writ  of  error  will  not  lie,  as 
a  rule,  unless  there  has  been  a  final  disposition 
of  the  case  as  to  all  of  the  parties."  2  Cyc. 
588,  cases  in  note  84. 


"A  judnoent  or  def>ree  dlsmissinc  as  to  <ne 
of  several  defendants  sought  to  be  jointly  chais- 
ed  is  not  final  so  as  to  permit  an  appeal  2 
Cyc.  589." 

[2]  It  may  be  conceded  that  as  a  general 
proposition  of  law  a  judgment  sustaining  i 
demurrer  In  the  absence  of  an  appIlcatlCHi  to 
amend  is  a  final  judgment  so  far  as  the  In- 
terests of  the  demurrant  are  concerned ;  but 
the  final  judgment  contemplated  by  the  stat- 
ute limiting  the  time  for  appeals  to  the  Su- 
preme Court  is  the  judgment  that  terminates 
<HLce  and  for  all  time  the  suit  filed  by  tbe 
plaintiff  or  complainant,  and  grants  or  de- 
nies the  relief  prayed  for. 

The  motion  to  dismiss  Is  therefore  ma- 
ruled. 


ALLBN  T.  YAZOO  &  M.  Y.  B.  Oa 
(Na  17020.) 
(Supreme  Oonrt  of  Mississippi,  Divisloa  B, 
April  17,  1916.) 

1.  NkOUGINCK  «s»32(1)  —  INJUBT  ON  PlBC- 

xsBs— iNviTAnoN— liUBiurr. 

A  railroad's  bare  permlsdon  to  persons  to 
enter  upon  its  private  premises  does  not  renda 
it  liable  for  injuries  to  them  on  account  <k  the 
condition  of  the  premises;  but,  U  it  expresalj 
or  impliedly  invites  or  induces  a  perstm  to  go 
upon  Its  premises,  it  is  liable  in  damages  for  in- 
jury from  the  unsafe  condition  of  the  premises, 
if  such  condition  was  the  result  of  its  failuie 
to  Dse  ordinary  care  to  iwevent  It. 

[Ed.  Note.— S\n>  othernesses,  see  Ne^genee, 
Cent.  Dig.  S  42;  Dec:  Dig.  «s>32(l).] 

2.  NsoLiQENCi  ^s)320.)  —  IirJUBT  on  Pm- 

ISBS— "Implied  Invitation." 

A  railroad  may  induce  another  to  enter  its 
premises  by  providing  an  easy  and  convenient 
pathway  across  the  premises  apparently  intend- 
ed for  the  use  of  the  public  and  constantly  used 
b^  the  general  public.  The  term  "implied  in- 
vitation" imports  knowledge  by  the  defendant 
of  the  probable  use  of  its  property  so  situated 
and  conditioned  as  to  be  opm  and  likely  to  be 
subjected  to  such  use. 

[EJd.  Note.— For  other  cases,  see  Negligeace, 
Cent  Dig.  $  42 ;  Dec.  Dig.  ^32(1). 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  Implied  Invitation.] 

8.  Negliqbnce  «=9l34(3>— Danoebous  Fieh- 

I8B&-QUE8TI0N  FOS  JiTBT— IlCPUBD  IVTXU- 

TION. 

Evidence  held  to  warrant  a  finding  that  tie 
situation  created  by  the  defendant  was  euch  ss 
would  import  its  knowledge  oC  plaintiff's  prob- 
able use  of  its  propnty  so  sitnated  and  confi- 
doned  as  to  be  open  to  and  Ukdy  to  be  sab> 
Jected  to  such  use. 

[Ed.  Note.— For  other  eases,  see  NegBgencc, 
Dec.  Dig.  «8=>134(3).] 

Appeal  from  Circuit  Court,  Warren  Conn- 
ty ;  H.  C.  Monnger,  Judge. 

Action  by  Ida  Allen  against  the  Tasoo  A 
Mississippi  Valley  Railroad  dxnpony.  Judg- 
ment for  defendant,  and  iritointiff  a]p|>eala 
Beversed  and  remanded. 

N.  B.  Feld  aAd  Jas.  D.  Thames,  both  of 
Vlcksbnrg,  for  appellant  Mayes,  Wtila^  Mar 
&  Sanders,  of  Jackson,  for  appellee. 

COOK,  P.  J.  This  is  an  appeal  by  the  ap- 
I>ellant,  plaintiff  below,  from  a  judgment  eo- 
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t:^red  by  tbe  idrcult  court  against  her.  The 
suit  was  tor  personal  Injuries  Inflicted,  as  she 
clalmedt  by  the  negUpance  of  the  railzoad 
oompany.  After  the  close  of  the  evidence, 
t:be  court,  at  the  request  of  defendant,  direct- 
ed the  Jnty  to  return  a  verdict  for  the  de- 
fendant 

We  here  take  frmn  the  brief  of  ameUant 
what  we  believe  to  be  a  fairly  accurate  state- 
ment of  the  facts  presented  to  the  Jury  by 
[Plaintiff's  evidence,  viz. : 

"At  the  time  the  appellee,  the  Tozoo  &  Misds- 
sippi  Valley  Railroad  CompanTi  and  for  a  long 
cime  prior  thereto,  built  its  machine  and  repair 
shops  and  copstrncted  ita  yards  and  switch 
^acks  in  the  city  of  VitAabuif,  Klein  street  ex- 
tended east  and  west  to  tbe  Missiasippi  river. 
IThe  city  of  Vicksburs  granted  to  appellee  part 
of  Klein  street  and  also  a  part  of  Depot  and 
r^vee  streets,  both  of  which  ran  north  and 
south  and  at  right  angles  to  Klein  street,  in 
order  that  it  might  build  and  construct  its  ma- 
chine  shop,  yards,  and  tracks  thereon.   Prior  to 
tlie  building  by  appellee  of  its  shops,  yards,  and 
Craclu,  tbe  public  used  the  parts  of  Klein,  Levee, 
and  Depot  streets  on  which  appellee  built  its 
shops,  yards,  and  tracks,  as  it  did  the  other 
streets  of  the  city  of  Vicksburg.    I^ere  is  a 
hill  or  sharp  declivity  on  Klein  street,  extending 
aboat  200  or  250  feet  in  a  westerly  direction  to 
the  right  of  way  of  appellee,  which  formerly 
extended  to  Levee  street.    After  the  construc- 
tion of  the  i^ops,  yards,  and  tracla  of  appellee, 
the  public  c<Hitinued  to  use  Klein  street  as  a 
vay  for  pedestrians  frcnn  the  top  of  tbe  bill 
down  to  the  rigbt  of  way  of  appellee  at  or  near 
the  fot  of  the  hill.   At  the  foot  of  the  hill  where 
Klein  street  Intersected  the  right  of  way  of  ap- 
pellee thue  was  a  pathway  or  footway  mnninE 
north  on  the  ri^t  of  way  of  appellee,  which 
was  used       those  pedestrians  who  came  down 
the  hill  on  Klein  street,  as  above  stated,  and 
who  desired  to  go  to  the  stores,  warehouses, 
and  places  of  business  on  Levee  street.  This 
route  was  generally  used  by  tbe  public  in  going 
from  Klein  street  north  to  Levee  street,  from 
the  time  the  shops,  yards,  and  tracks  of  appellee 
were  built  and  constructed,  until  after  the  in- 
jury complained  of  by  appellant    Aboat  IS 
years  prior  to  the  Injury  to  appellant,  the  citi- 
zens or  Vicksburg  In  the  neighborhood  of  Klein 
street  petitioned  the  board  of  mayor  and  alder- 
mea  to  erect  a  flight  of  steps  at  or  near  the  top 
of  tbe  hill  or  declivity  on  Klein  street  going 
down  to  tbe  right  of  way  of  appellee.   In  re- 
sponse to  tbat  petition,  the  city  of  Vicksbunr 
erected  hi  Klein  street  a  flight  of  15  steps,  whi(£ 
was  east  of  tbe  right  of  way  of  appellee,  and  the 
place  where  apitellent  was  injured.    At  that 
time  there  was  a  gradual  slope  down  the  hill  on 
Klein  street  that  led  directly  from  the  flight  of 
steps  erected  by  the  dty  to  tbe  pathway  on  the 
right  of  way  of  appellee  which  ran  north  from 
Kleio  street  and  which  had  been  used  by  the  pu'b- 
lic  for  many  years  in  going  from  Klein  street 
to  Levee  street,  and  to  o&er  portions  of  the 
city  north  of  Klein  street.    Some  time  subse- 
quent to  the  building  of  the  fligbt  of  steps  by  the 
dty  of  Vicksburg  on  Klein  street  on  the  hill, 
appellee  made  an  excavation  up  to  tbe  line 
of  its  right  of  way  on  Klein  street  for  the 
purpose  of  laying  tracks,  thereby  leaving  a  per- 
Mnaicular  embankment  at  the  intersection  of 
Klein  street  and  its  right  of  way,  about  4^ 
feet  high.   After  making  this  excavation,  which 
left  a  perpendicular  embankment  at  the  inter- 
section of  Klein  street  and  its  right  of  way.  ap- 
pellee erected  a  flight  of  wooden  steps  6  feet 
wide  leading  over  tbe  perpendicular  embankment 
caused  by  the  excavanon  to  the  pathway  or  pas- 
sageway on  its  right  of  way  going  north  to 
Levee  street,  wbldi  bad  been  previously  used  by 
Uie  pDblie  for  that  purpose  for  many  years. 


"After  appellee  made  tbe  excavation  on  Klein 
street,  and  erected  tbe  fligbt  of  steps  'on  which 
appellant  was  hurt  and  injured,'  leading  from 
Klein  street  to  tbe  pathway  oc  passageway  on 
its  ri^t  of  way  going  north  to  Levee  street, 
the  public  gwierally  continued  to  use  Klein 
street  and  the  flight  of  steps  erected  by  the  city 
thereon,  and  tbe  fli^t  of  steps  erected  by  appel- 
lee at  the  foot  of  Kldn  street,  and  on  Its  rigtt 
of  way,  and  ccmnecting  Klein  street  wiOi  tbe 
pathway  or  passageway  on  the  right  of  way  of 
appellee  going  north  from  Klein  street,  in  order 
to  reach  Levee  street,  for  many  years  prior  to 
the  injury  of  appellant,  as  it  bad  always  done 
prior  to  the  excavation  of  Its  right  of  way  and 
the  erection  of  the  steps  over  the  embankment 
caused  thereby,  by  appellee.  The  footpath  or 
passageway  leading  from  the  flight  of  steps 
erected  to  appellee  on  its  right  of  way  at  the 
foot  of  Elleln  street,  and  going  north  to  Levee 
street,  was  east  of  the  railroad  track  In  the 
yard  of  appellee,  and,  in  order  to  use  this  path- 
way or  passageway,  jpedestriana  were  not  com- 
pelled to  cross  any  of  the  tracks  of  appellee,  or 
to  awume  any  dangerous  risks  whatever  In  go- 
ing to  Levee  street  or  that  part  of  the  city  north 
of  Klein  street. 

"The  evidence  ^ows  that  Klein  street  and  the 
two  flights  of  steps,  one  erected  by  the  city  of 
Vicksburg  on  Klein  street,  and  the  other  con- 
structed by  appellee  on  Its  right  of  way  at  the 
foot  of  Klein  street,  were  generally  used  by  the 
public  in  going  from  Klein  street  north  to 
Levee  street,  as  was  also  the  pathway  or  pas- 
sageway leading  from  the  steps  constructed  by 
appellee  on  ito  right  of  way  at  the  foot  of  Klein 
street  and  leading  north  to  Levee  street,  and  had 
been  so  used  by  tbe  public  for  that  purpose  for 
many  years,  and  that  appellee  during  all  the 
years  It  had  been  so  used  by  the  public  bad  made 
no  objection,  or  given  any  notice  to  the  public 
not  to  use  either  the  steiw  on  its  right  of  way 
or  the  way  leading  therefrom  to  Levee  street 

"The  testimony  further  shows  that  the  Sight 
of  steps  erected  by  appellee  on  its  right  of  way 
at  the  foot  of  Klein  street  about  16  years  prior 
to  the  injury  of  appellant  thereon  had  been  re- 
paired and  malntamed  by  appellee  during  all  the 
years.  That  Ida  Allen,  the  appellant  moved 
into  the  neighborhood  near  Klein  street  about 
two  weeks  before  her  injury,  and  desiring  to  go 
to  Leofoldt's  store  on  Levee  street  north 
Klein  street  she  went  to  Klein  street  which 
was  the  usual  way  and  her  most  direct  route, 
thence  down  Kldn  street  to  the  flight  of  steps 
erected  by  the  dty  of  Vicksburg,  and  down  this 
fl^ht  of  steps  erected  hrttie  dty  to  (he  fl^ht 
of  steps  at  tbe  foot  of  SUHn  street  erected,  re- 
paired, and  maintained  on  its  right  of  way  by 
appellee,  intending  to  proceed  down  this  fligbt 
of  steps  to  the  passageway  leading  therefirom 
on  the  right  of  wf^  of  appellee,  north  to  Levee 
street  which  was  tne  nsuai  way  the  puUlc  trav- 
eled in  going  to  Levee  street  and  the  way  that 
she  had  seen  others  go ;  and,  while  going  down 
the  flight  of  steps  erected  and  maintained  by  ap- 
pellee on  its  right  of  way  at  the  foot  of  Klein 
street  (me  of  tbe  steps  being  out  of  place  there- 
on, she  fell  with  mat  force  and  violence,  receiv- 
ing from  the  fall  serious  snd  permanent  in- 
juries." 

[1]  If  there  la  nothing  In  the  evldoice  as  a 
whole  to  warrant  a  Jury  in  finding  tbat  plain- 
tiff was  Induced  to  go  nixm  tbe  st^  by  Qke 
Invitatloi  or  procaremoit,  expxeSB  or  ImjHied, 
the  railroad  company  la  not  liable  for  her  iD< 
Juries. 

This  (luestion  has  come  before  the  courts 
In  many  cases  of  varying  facts,  and  there 
seems  to  be  no  dUFeroice  In  the  dedUdons  up- 
on the  rule  ot  law  oontRdUns  the  sabject; 
but  the  facts  of  each  case  determine  the  Ua- 
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bfltty  of  tbe  pezMn  or  coiporatlon  cJiarged 
with  neffllgence. 

"The  bare  pennlnd<m  of  th«  owner  of  privste 
ETonnd  to  persons  to  enter  ttp<Hi  his  premiaes 
does  not  render  blm  liable  for  Injaries  received 
bj  them  on  account  of  the  condition  of  the  prem- 
ises, But  if  he  expressly  or  impUedl?  invites, 
induces,  or  leads  tbem  to  come  upon  his  prem- 
ises, he  fs  liable  in  damages  to  tbem  (they  using 
due  care)  for  injuries  oocawoned  the  unsafe 
condition  of  the  premises,  if  wach  condition  was 
the  result  of  his  failure  to  use  ordinary  ears  to 
prerent  it" 

[2]  This  excerpt  from  the  opinion  of  tbe 
Supreme  Court  of  Arkansas,  In  St  L.,  I.  Si. 
&  S.  B.  Co.  V.  Dooley.  77  Ark.  661,  92  S.  W. 
789,  states  th«  governing  rule  for  this  case  in 
plain  and  comprehensive  terms.  One  may  In- 
vite another  to  his  home  by  ashing  him  to 
come  to  see  him  at  stmie  Ind^nlte  time.  One 
may  influence  or  Indnce  another  to  enter  his 
premises  by  providing  an  easy  and  convenient 
pathway  across  the  premises  which  seems  to 
be  Intended  for  use  of  the  pobUc  in  going 
from  one  point  to  another,  and  which  pro- 
vides a  near  cut  and  Is  constantly  used  by 
the  general  public  as  a  public  thoroughfare; 

This  court,  in  Lepnlck  v.  Oaddls,  72  Miss. 
200,  16  South.  213,  26  L.  B.  A.  686,  48  Am. 
St  Rep.  547,  thus  defines  "implied  invita- 
tion": 

"Tbe  phrase,  Implied  invitation,'  in  Its  real 
value  and  significance,  as  derived  from  its  ap- 
plication in  the  adjudged  cases,  imports  knowl- 
edge by  tbe  defendant  of  tbe  probable  use  by 
tbe  plaintiff  of  the  defendant's  property  so  situ- 
ated and  conditioned  as  to  be  open  to,  and  likely 
to  be  subjected  to,  such  use." 

[3]  Hie  city  of  Vlt^sburg  seems  to  have 
assumed,  without  question  on  the  part  of  ap- 
pellee, the  rt^t  to  provide  a  thoroughfare 
for  pedestrians  at  the  head  of  this  Incline, 
and  It  seems  to  be  Justly  Inferable  that  the 
railroad  company  recognized  that  the  gen- 
eral public  would  use  this  way  as  a  matter 
of  supposed  right,  and  this  inference  Is  de- 
dudble  from  the  company's  act  in  restoring 
its  end  of  the  way  by  erecting  the  steps  aft- 
er it  had  cut  away  Its  end  of  the  incline. 

According  to  the  record,  the  dty  assumed 
Jurisdiction  over  the  eastern  part  of  tbe  path 
which  led  down  to  the  foot  of  the  incline,  and 
from  thfflice  into  and  through  the  private 
yards  of  the  company.  When  It  became  nec- 
essary for  the  company  to  destroy  the  west- 
em  terminus  of  the  hill  path,  it  seems  to 
have  believed  that  It  was  under  obligations 
to  provide  another  way  for  those  who  desir- 
ed to  use  the  path,  and  so  it  immediately 
put  in  the  st^M.  It  may  be  true  that  the 
company  was  under  no  duty  to  put  in  the 
steps;  but  it  nevertheless  did  put  them  In, 
and  we  think  the  public  had  a  right  to  take 
its  acts  as  an  toTltation  to  the  public  to  use 
the  st^B.  Here  was  a  public  pathway,  if 
constant  long-continued,  and  unquestioned 
use  can  establish  a  right  What  did  the  erec- 
tion of  the  steps  imply,  under  the  drcum- 
stancea?   The  irresistible  conclusion  is  that 


this  was  an  implied  Invltatira  to  continue  the 
use  of  the  way. 

The  Jury  were  warranted  In  finding  that 
the  situation,  created  by  4^  defiendant,  was 
such  that  would  import  "knowledge  by  tbe 
defendant  of  the  probable  nee  by  tbe  plaintiff 
of  the  defendant's  property  so  situated  and 
conditioned  as  to  be  open  to,  and  likely  to  be 
subject  to,  mcb  naei*'  liQpnlok  t.  Qaddis,  su- 
pra. 

This  being  our  view  vt  the  record,  the  per- 
emptory  Instruction  should  not  have  been 
given. 

Reversed  and  remanded. 


D.  ROSENBAUM'S  SONS  et  aL  v.  DAVIS  A 
ANI»IEWS  CO.  et  aL    (No.  17906.) 

<Snprane  Ooart  of  Htsstssippi,  Division  K 
AprU  17,  1916.) 

1.  Attachucitt  *=s>279— Wbonotoi.  Attach- 

UBNT— ATTOnnBT'S  FeXS. 

Though  a  suit  begun  by  attachment  in 
chancery  was  maliciously  brought  without  rea- 
sonable or  probable  cause,  attorney's  fees  cfla- 
not  be  awarded  in  favor  of  Che  defendant  on 
dismissal  of  the  bill,  not  being  contemplated  by 
the  statute  and  behig  recoverable  as  damnges 
only  after  Judgment  in  an  action  tor  maliciooi 
prosecution. 

rEid.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  S§  983-986 ;   Dea  Dig.  ^279.] 

2.  Sales  «=»161(1)— Riohtb  of  Pubchasbb- 
Deuvbst  of  OaAIN. 

Where  a  shipper  consigned  grain  to  Its 
der  attaching  a  draft  to  the  bilf  of  lading  and 
directing  a  bank  to  which  the  same  was  Bent 
not  to  deliver  the  bill  of  lading  until  the  draft 
was  paid,  the  bank  became  the  shipper's  agent, 
and,  where  the  grain  was  badly  damaged  when 
delivered,  tbe  shipper  did  not  fulfill  its  obli^ 
tion  of  delivering  sound  and  merchantable  grain. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  SS  877-380:  Dec.  Dig.  *»iei(l).3 

&  Sales  <S=s>42G  —  Rehedieb  of  Sbllcb  — 

RiEtHT  TO  Retain  Pbofebtt. 

Where  grain  delivered  does  not  fulfill  th« 
implied  warranty  that  it  ^ould  be  sound  and 
merchantable,  the  bnyer  maj  retain  it  and  re- 
cover damages, 

[Ed.  Note.— For  other  cases,  see  Sales,  Oeat 
Dig.  n  1207.  1206;  Dea  Dig;  «=s>426.] 

4.  Sales  «=»437(1)— Aonon— Plbabxno. 

In  an  action  against  a  seller  fbr  breach  « 
an  implied  warranty,  an  answer  admitting  it» 
sale  of  the  grain,  but  denying  any  implied  wir- 
ranty  and  drying  that  the  grain  delivered  wu 
not  good  and  merchantable,  does  not  raise  tha 
issue  that  the  contract  was  made  with  a  broker 
of  limited  authorit-y  and  that  the  minds  of  the 
parties  did  not  meet 

[Ed.  Note— For  other  cases,  see  Sales,  Cent 
Dig.  S§  1248-1250;  Dec.  Dig.  «=>437{1).] 

5.  Sales  «=>272  —  Implied  WabbaiitiB8  — 
Sale  to  Retail  Hbbcha»t. 

Where  grain  is  sold  to  a  retail  merdunt 
by  a  wholesaler,  tiieie  is  an  implied  warranty 
that  it  is  good  and  merchantable. 

[Ed.  Note.— For  other  cases,  see  Sales,  C«it 
Dig.  S  747;  Dec.  Dig.  «=>272.] 

6.  Sales  «=»17— Contbactb— Constkuctios. 

Where  a  retail  merchant  purchased  a  car- 
load of  grain,  tbe  contract  being  made  in  hi" 
name  and  the  draft  being  drawn  on  him,  the 
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fmct  that  odiOB  w&9  interested  in  the  pnrchaae, 
and  that  they  paid  a  proportionate  share  of  the 
purcbaie  price,  does  not  utow  that  there  waa  no 
contract  between  the  seller  and  tiie  retail  mov 
chant  ■ 
_rEd.  Not*.— For  oOwr  caaea,  aee  Sataa,  Cent 
iHg.  H  Dee.  Dig.  «»17.] 

7.  flALES  4s»l7&(4)— AooBFrj.HO>— What  Con- 

STITUTXB. 

Where  a  railroad  company  allowed  com- 

Slalnante  to  open  a  car  and  take  the  grain  he- 
rn they  had  paid  th«  draft  attached  and  re- 
ceived a  bill  of  ladii^,  hut  the  c(»dition  of  Ae 
Crain  waa  not  dlscoveted  until  after  it  had  been 
removed,  the  Indalgence  on  the  part  of  the  rail- 
road ewnpany  did  not  conatltate  an  acceptance 
by  complainanta,  precluding  them  from  recover- 
ing dainagea  because  the  grain  was  unmerchant- 
able ;  it  beinff  underBtood  b;  the  railroad  com- 
pany when  the  grain  was  removed  that  com- 
plalnants  would  pay  the  draft,  procure  the  bill 
of  ladins,  and  aatdw^  the  frdpit  dhargw. 
_[Bid.  Not&— For  other  eaaea,  see  Salea.  Cent. 
TkSTH  46(MeS;  Dec.  Dig.  «s»i79(^ 

A^eal  from  Ohancery  Oonrt,  laitdfinlale 
Conntr;  Sam  WMtiaan,  Jr.,  Chancellor. 

Salt  by  D.  RoBNibaiiin's  Sons  and  others 
against  the  Davis  A  Andrews  Company  and 
others,  begim  by  attachment.  From  a  decree 
for  defendants,  complainants  an>e8l.  Re- 
Tersed  and  remanded. 

Easterllng  ft  Bailey,  of  Mraldlan,  for  appel- 
lants. Amis  ft  Dmm,  of  Meridian,  for  ap- 
pellees. 

STBTBNS,  J.  Appellants,  as  complainants 
In  the  court  below,  sued  out  an  attachment 
In  chancery  against  appellee,  a  DODresldent 
corporation  doing  a  milling  and  wholesale 
grain  business  In  the  city  of  Memphis,  Teon. 
It  appears  that  one  W,  S.  McCallum,  a  bro- 
ker In  the  dty  of  Meridian,  received  certain 
quotatlMis  by  wire  from  Davis  ft  Andrews 
Company  as  follows:  "Three  cars  each  nat- 
ural chops  and  com  $1.12,  $.77,  If  kiln  dried 
J1.17,  $.81."  Mr.  McCallum  upon  receipt  of 
this  telegram  widertook  to  sell  a  carload  of 
the  chops  and  com  and  offered  to  appellants 
100  sacks  of  chops  at  $1.12  and  75  sacks 
of  com  at  77  cents  per  bushel.  To  make  out 
a  carload,  Mr.  Wells,  a  merchant  of  Merid- 
ian, agreed  to  buy  100  sacks  of  chops  at  $1.- 
12  per  sack,  and  Mr.  McCallum  himself 
agreed  to  take  100  sacks  of  chops  and  75 
sacks  of  corn  at  the  price  named.  It  was 
agreed  between  Wells.  McCallum,  and  ap- 
pellants that  the  carload  thus  agreed  to  be 
taken  should  be  shipped  direct  to  appellants. 
Tile  broker  wired  In  the  order  as  follows: 
"Ship  Bo&enbaum  300  sacks  chops  $1.12,  75 
sacks  corn  77  cents.  Sush  please."  On  re- 
ceipt ot  this  telegram,  Davis  ft  Andrews 
Company  consigned  the  car  of  chops  and 
corn  to  Its  own  order  at  Meridian  and  re- 
ceived from  the  railroad  company  "shlpi>er'a 
order  noti^"  tdU  of  lading.  Appellee  at- 
tached this  blU  of  lading  to  a  sight  draft 
upm  appellants  and  turned  tlie  sight  draft 
and  lading  over  to  the  Bank  of  Commerce 
ft  Trust  Company  of  Memphis'  for  collection. 


Tba  Memphis  bank  f  oi:nara6d  the  draft  to 
a  bank  in  Meridian,  whldi  snltsecinently  col- 
lected the  proceeds  of  the  draft  and  turned 
the  bill  of  lading  over  to  ivpellfuitB.  It  la 
the  proceeds  ot  this  draft  tn  the  hands  of 
the  Meridian  bank  which  aiveUants  by  thdr 
attadunent  invonnded  and  seek  to  hold  lia- 
ble for  damages  alleged  to  have  been  sns^ 
talned  by  appellanta  on  accoont  of  rotten, 
unsound,  and  nnmerduintable  grain  covered 
by  the  dkipment  in  anestlmi.  It  appears 
that,  when  the  shipment  arrived  In  Meridian, 
appellants  were  nottfled  and,  wlttaoat  first 
paying  the  draft,  tliey  opened  the  car  and 
proceeded  to  unload  the  grain.  McOaUum 
and  Wens  were  also  notified  and,  In  unload- 
ing the  car,  received  their  pro  rata  of  the 
carga  After  the  chops  and  com  had  been 
unloaded  and  placed  in  the  store  of  appel- 
lants, they  daim  to  have  noticed  that  the 
grain  was  damp  and  decaying  from  over- 
heat, and  on  further  Inspecting  tbey  noti- 
fied the  br<^er,  and  he  In  turn  notified  ap- 
pellee. After  the  shipment  was  unloaded, 
appellants  collected  frOm  Mr.  Wells  and 
from  Mr.  McCallum  their  part  of  the  pur- 
chase price  and  then  went  to  the  bank  and 
paid  the  sight  draft  in  full  and  received  the 
bill  of  lading.  Several  days-  elapsed  between 
the  time  of  the  arrival  and  the  time  appel- 
lee actually  received  notice  from  its  agent 
of  the  complaint  or  allied  damages.  It 
appears,  however,  that  the  broker  on  exam- 
ining the  shipment  admitted  the  fact  that 
the  shipment  was  damaged,  and  the  evidence 
afterwards  introduced  by  appellants  on  the 
trial  of  this  case  sustained  the  allegations 
of  the  bill  that  the  grain  was  in  fact  damp, 
unsound,  and  unmerchantable.  The  only 
evidence  offered  by  appellee  to  contradict 
this  testimony  was  the  evidence  of  Mr. 
Davis,  the  secretary  and  treasurer  of  appel- 
lee company,  who,  by  deposition,  testified 
that  the  grain  was  checked  out  by  Mm  in 
Memphis,  and  at  that  time  was  in  sound 
condition.  Mr.  Wells  also  made  complaint 
in  reference  to  his  portion  of  the  shipment, 
and  he,  as  well  as  appellants  in  an  effort 
to  liquidate  their  damages,  advertised  the 
grain  which  they  had  received  to  be  sold  at 
public  auction  at  the  storehouse  of  each  on 
April  1,  1912,  and  at  this  auction  sale  ap- 
pellants purchased  themselves  the  damaged 
grain  at  a  price  of  50  cents  per  sack  for  the 
chops  and  20  cents  per  bushel  for  the  com. 
Mr.  Wells  purchased  46  sacks  of  his  chops 
at  his  own  auction  sale  at  65  cents  per  sack. 

The  bill  of  complaint  filed  by  appellants 
seeks  recovery,  not  only  for  the  corn  and 
chops  purchased  by  them  for  their  own  idiore, 
but  also  for  the  shipment  received  through 
them  by  Mr.  Wells.  The  bill  was  answered 
by  an^ellee  and  the  cause  set  down  for  hear- 
ing on  bill,  answer,  and  proot  The  chancel- 
lor dismissed  the  bill,  and  in  his  decree  tax- 
ed appellants  not  only  with  the  costs  of 
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court,  iKit  wltli  an  attOTn^s  fae  aUomd  the 
defendant  tn  employing  soUcUors  to  defend 
the  salt  From  thla  decree,  ai^lanta  proa, 
ecute  tbla  appeaL 

[1]  R^rdleu  of  an7  other  aneatlw  In 
the  caae,  the  actiw  of  Ow  trial  court  In 
awarding  solicitors'  fbea  constitutes  to  that 
extent  error.  Bonds  t.  Qarrey,  87  Hiss.  885, 
S&  South.  4S2.  Our  statute  anttaraizlng  this 
proceeding  makes  no  provist<m  for  an  award 
ot  attorney's  fee  and  the  allowance  of  this 
fee  cannot  be  justified  under  the  argument 
of  conns^  for  appellee  that  this  suit  was 
maliciously  brought  without  reasonable  or 
probable  cau8&  Evm  If  the  proof  JustUled 
the  serloufir  chai^  of  appellee.  Oie  damage 
if  any,  would  only  be  reooveraUe  in  a  sepa- 
rate action  based  upon  a  decree  terminating 
in  its  favor  the  present  suit,  and  after  prop- 
er pleadings  and  proof  showing  malicious 
prosecution  of  the  present  action. 

[2,  3]  But  on  the  whole  record  we  ore  drlT- 
en  to  the  ctmduslon  that  the  dbancellor  is 
manifestly  wnmg.  It  Is  the  theory  of  the 
bill  that  appellants,  a  mercantile  establish- 
ment, had  a  right  to  expect  from  appellee 
sound  and  merchantable  grain.  Appellee  at 
least  undertook  to  deliver  "natural  chops 
and  com"  In  accordance  with  its  quotaticm. 
The  testimony  on  behalf  of  appellants  abun- 
dantly shows  that  It  had  received  grain,  a 
part  of  which  was  wet,  rotten,  and  worthless, 
and  a  part  of  iwhlch  was  slightly  damaged. 
It  cannot  be  said  that  this  testimony,  deliv- 
ered by  reputable  witnesses  In  Meridian,  is 
contradicted.  It  is  true  that  Mr.  Davis,  an 
officer  of  the  appellee  company,  and  a  Mr. 
Better,  foreman  of  the  grain  elevator  and 
warehouse,  gave  testimony  of  the  sound  con- 
dition of  the  shipment  when  It  was  loaded. 
This  grain,  however,  was  consigned  by  ap- 
pellee to  its  own  order  at  Meridian,  and  the 
bank  was  constituted  the  agent  of  the  shlp- 
I>er  in  making  delivery.  If  the  proof  shows 
the  grain  was  badly  damaged  when  It  was 
delivered,  then  appellee  has  not  discharged 
its  obligation  of  delivering  sound  and  mer- 
chantable grain,  and,  when  appellants  re- 
ceived unsound  and  unmerchantable  grain, 
they  bad  a  right  to  retain  the  shipment  and 
sue  appellee  for  consequent  damagok 

[4,1]  It  is  contended  by  counsel  for  ap- 
pellee that  McOallum  was  an  Independent 
broker  with  limited  authority  to  make  con- 
tracts binding  appellee,  and  that  Kosenbaum 
and  Wells  testified  that  McCallnm  sold  ttem 
kiln  dried  du^Mi  and  com,  the  price  for 
wbldi  was  In  excess  of  that  for  natural  <3utps 
and  com,  and  that  therefore  the  minds  of 
the  parties  never  met,  and  there  Is  no  valid 
and  binding  contracts  between  appellants 
and  appellee.  The  pleadings  and  proof,  in 
our  Judgment,  do  not  sustain  this  argument 
The  answer  admits  the  sale  of  the  carload  of 
cb<^  and  com  to  appellants,  but  denies  that 
appellee  ctmtracted  to  furnish  good,  sound, 
and  merdiantaUe  cSiops  and  com,  and  de- 


nies that  It  in  fact  deUvered  cwn  and  ctaops 
that  -wen  not  good  and  not  mochantablfc 
The  answer  does  aver  that  W.  8.  McCal- 
lnm wu  a  broter  with  limited  authority  and 
inatmctiona.  Ooncedlng  that  either  Rosen- 
baum  or  W<dls,  or  both  oS  than,  expected  to 
recrfve  kiln  dried  clu^w,  the  complaint  here 
la  not  on  account  of  the  chops  not  being 
Uln  dried,  but  on  account  of  their  being 
rotten  and  unmerchantabla  We  tbbik  that 
the  authorities  faQy  sustain  the  proposition 
of  law  that  appellee  in  this  case  as  a  vendor 
was  under  an  inqilled  doty  of  furnishing 
to  merdumts  OH^ractlnc  with  it  grain  that 
was  suffi<dently  sound  to  be  mmdumtaMe. 
It  is  not  the  case  of  a  merdiant  sdllng  to 
his  customer  grain  purely  for  feeding  ani- 
mals. It  Is  a  case  of  a  retail  m«Cbant  deal- 
ing with  a  wholesale  concon.  in  the  business 
of  shipping  and  furnishing  grain  for  mer- 
chantable purposes. 

[I]  Appellants  certainly  had  a  contract 
with  appellee  for  the  sh^ment  of  that  por- 
tion of  the  grain  whldi  anTeilants  tbem* 
selves  agreed  to  take.  McCallum  was  a 
broker  receivbig  private  quotati<»B  from  his 
bouse.  He  undertook  to  sell  as  an  agent 
representing  appellee.  Appellee  accepted  the 
order  and  undertook  to  fill  it  Its  delivery 
was  made  direct  to  appellants,  and  Its  sight 
draft  was  up<»  appellants.  It  dealt  directly 
and  immediately  with  appellants,  and  It  le 
Idle  to  say  that  no  contract  in  fact  exists. 

We  do  not,  however,  hold  that  appellant 
may  recover  damages  for  that  portion  of  the 
grain  delivered  to  Mr.  Wells.  Inasmuch  as 
the  case  must  be  remanded  for  a  new  trial, 
we  deem  it  proper  only  to  surest  that  prob- 
ably Mr.  Wells,  in  agreeing  to  take  a  por- 
tion of  the  grain,  was  a  Joint  purchaser 
with  aiH>ellant8,  and  for  any  damages  sus- 
tained by  hlra  he  must  institute  his  own 
suit  and  that  against  appellee. 

The  testimony  shows  that  Wells  has  not 
demanded  any  damages  from  appellants,  and 
that  appellants  have  not  paid  Welln  any- 
thing on  account  of  his  portion  of  the  ship- 
ment, and,  under  any  view  of  the  contract, 
appellants  have  suffered  no  damages  grow- 
ing out  of  the  shipment  delivered  Mr.  W^s. 

We  are  not  prepared  to  say  that  appel- 
lants had  a  right  to  purchase  the  damaged 
grain  at  their  own  auction  sale  and  thereby 
liquidate  or  fix  the  amount  of  their  damages. 
The  fact  of  this  sale  might  be  treated  as  a 
circumstance  to  be  considered  by  the  chan- 
cellor In  arriving  at  the  proper  measure  of 
damages.  For  the  purposes  of  this  opinioD, 
it  Is  really  unnecessary  tor  ua  to  pass  oo 
this  question. 

[7]  There  la  no  force  in  the  ctrnt^tlOD 
that  appellants,  by  taking  possession  of  tbe 
car  and  unloading  the  corn  before  they  paid 
the  sight  draft,  thereby  accepted  the  ship- 
ment and  estopped  themselves  from  com- 
plaint In  the  first  place,  the  premature  un- 
loading of  the  car  was  made  possible  throngli 
the  Indulgence  or  grace  of  the  railroad  con* 
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paiVt  wWch  had  a  rlgbt  to  expect  and  re- 
c^TO  from  appellantB,  not  <nl7  the  frti^t 
on  the  shipment,  but  the  blU  of  lading  then 
tn  the  hands  of  the  bank.  In  the  next  place, 
tbe  ^oof  aboira  that  the  dem^  was  not 
fully  detected  until  after  tbe  grain  had  been 
unloaded  and  placed  In  appellante'  store. 

The  decree  oC  tbe  court  below  will  be  re- 
Teised,  ajA  the  cause  remanded  for  a  new 
trlaL 

Berersed  end  remanded. 


HOWABD  T.  KELI/T.  Sheriff,  ct  aL 
(No.  17086.) 

(Snpmoe  Oonrt  of  Mis8is8li>pl,  DiTld<m  B. 
April  17,  1916.) 

1.  Mabbiaob  e=>40(Q)  —  Cereuonui.  Uab- 

BIAGB— PBESUUPTION  OF  VaLIDITT. 

Where  a  hasband  contracts  a  eeremoQial 
marriage  befwe  his  fint  wife  has  been  absent 
aeren  rears,  the  presnmptlon  in  favor  of  tbe  va- 
lidity of  the  second  marriage  overcomes  the 
premmption  that  tbe  first  wife  was  still  alive 
when  it  was  contracted.- 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Gent  Dig.  I  07 ;  Dec.  Dig.  «=940(9).] 

2.  Uabbiaoe  «a340(6)  --  Gbbuconiai.  Mar< 
BuoE— PBamncpnoH— BuBDBN  or  Paoor. 

Where  a  dnly 'Solemnized  second  marriage 
is  shown,  the  presumption  arises  that  tbe  first 
wife  was  either  divorced  or  dead;  the  burden  of 
proof  being  upon  the  person  claiming  rights  in- 
consistent with  such  presomption. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent  Dig.  {  64;  Dec.  Dig.  «=>40(6).] 

3.  Mabbjaqb  «=»13— Comhon-Law  Mabbiaob 
— Vauditt. 

Prior  to  the  adoption  of  the  Code  of  1802,  a 
common-law  marriage  was  recognized  as  lawful 
and  binding  as  one  contracted  purenant  to  ll> 
cense  and  the  usual  ceremony. 

[Ed.  Note.— For  other  caMs,  see  Marriage, 
Gent  Dig.  S  4;  Dec.  Dig.  <^^] 

4.  MABBuen  «(3>40(1)  — Ooiacov-IAv  Mjjv- 

RIAOB— PBESUaCPTIOn  OF  Vaudxtt. 

Every  presumption  will  be  indulged  in  fa- 
vor of  the  legality  of  a  commoo-lew  marriage 
in  the  same  way  and  to  the  same  extent  as  the 
law  indolgsB  them  in  favor  of  a  ceremonial  mar- 
riage. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent  Dig.  I  58;  Dec.  Dlir^»40a).l 

5.  Mabbiaob  <g=»40(4)  —  CoHuoN-IiAW  Mab- 
biaob—Mebetbicio  us  Rbutiokbhip— Pbb- 

SUMPTION  OF  CONTIWTTANCTE. 

A  meretriciouB  relationship  between  a  man 
and  woman  is  presumed  to  have  continued  un- 
til the  adulterous  cohaUtation  cbanged  from  an 
unlawful  to  a  lawful  relationship. 

[Ed.  Note.— For  other  cases,  see  Marri^& 
Cent  Dig.  H  61,  62;  Dec  Dig.  «s»40(4).] 

6.  Mabriaqb  ®=320fl)  — Common-Law  Mab- 

BIAGB— MeBETBICIO'DS  BeLATIORSHIF. 

Where  a  man  and  woman  living  in  adultery 
changed  the  unlawful  character  of  their  cohab- 
itation by  public  annomipement  that  they  are 
man  and  wife  and  assumed  all  the  burdens  inci- 
dent to  matrimony,  especially  of  maintaining  a 
home  and  of  rearing  their  children,  there  was  a 
valid  conmion-law  marriage  between  them. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent  Dig  SS  12,  14;  Dec.  Dig.  «=920(1).] 


7.  Dbatr  «s»101  —  Wnww's  AcTZoir  n» 
Death- Right  to  Pboceeds. 

Where  the  widow  of  a  railroad  employd 
killed  in  service,  snlng  for  his  death  under  Code 
1006,  t  721,  as  hia  hiwfol  widow,  naked  for  the 
usual  instruction  that  she  was  entitled  to  re- 
cover such  damages  as  tbe  jury  might  deter- 
mine, "taking  into  consideration  ell  the  dam- 
ages to  the  decedent  and  all  damages  of  every 
kind  to  any  and  all  parties  interoited  in  this 
suit,"  she  conceded  the  legitimacy  of  the  chtl- 
drea  of  decedent  by  hia  former  marriage  by  seek- 
ing to  enlarge  her  recovery  on  their  account, 
and  could  not  deny  th^r  right  to  an  undivided 
interest  in  the  proceeds  of  the  suit  on  the  ground 
that  they  were  illegitimate;  their  right  to  the 
fund  being  based  on  their  judgment  against  the 
road,  and  not  on  the  judgment  alone  recovered 
by  the  widow. 

^tEd.  Note.— For  other  eases,  see  Death,  Cent 
Diif.  H  132-140;  Dec  Dig.  «=»101.1 

Appeal  from  Chancery  Oourt,  Warren 
County ;  D,  N.  Thomas,  ChanceUor. 

Bill  for  interpleader  by  R.  M.  Kelly,  Sher- 
iff, against  Allena  Howard  and  others.  From 
the  decree,  the  named  defendant  appeals. 
Affirmed. 

W.  C.  Wdls,  oi  JackBCHi,  and  a?lieOL  Mo- 
Knight,  of  Tlcksburg,  for  appellant  Mayes, 
Wells,  May  &  Sandera,  of  Jadcson,  and  Bm- 
nlni,  Hlrscb  ft  Griffith,  of  Vfduborg,  tor  ap- 
pellees. 

STETBNS,  J.  This  is  asecond  appearance 
of  this  case  in  the  Snpceme  Court,  Uie  former 
aK>eal  having  been  prosecuted  from  a  decree 
sustaining  a  demurrer  to  the  MU  of  tater^ 
pleader.  The  case,  as  made  by  tbe  pleadings, 
was  fully  stated  In  ttie  opinion  as  reported  In 
98  Miss.  662,  64  South.  10,  Ann.  Oaa  1913B, ' 
229,  reference  to  which  Is  here  made  for  a 
statement  of  the  material  fiicts.  After  the 
cause  was  reversed  and  remanded  the  present 
ooutrorersy  arose  over  the  dlstributitm  of  the 
fund.  Tbe  present  appeal  challenges  the  cor- 
rectness ot  the  decree  of  the  lower  court  find- 
ing that  Henrietta,  Robert,  and  Samuel  How- 
ard  are  tbe  Intimate  ddldren  of  Henry 
Howard,  deceased,  for  whose  death  throu^ 
the  negligence  of  the  railroad  company  recov- 
ery was  had  under  section  721  of  the  present 
Code.  The  proof  shows  that  Henry  Howard 
was  first  married  to  Sarah  Ril^  at  Port 
Gibson  in  February,  1891 ;  that  he  lived  with 
his  wife  only  a  few  days,  when  he  left  her 
and  went  to  Leiand,  Miss.  A  few  days  after- 
wards Sarah  also  left  Port  Gibson  with 
purpose  of  tollowing  her  husband,  but  she 
has  never  been  seen  nor  heard  at  Oxtoa.  In 
the  fall  of  the  year  1891  Henry  had  a  r^- 
ular  Job  as  fireman  of  the  Tazoo  &  MisslsBippt 
VaO^  Railroad  Company,  was  making  Le- 
iand his  home  or  headquarters,  and  there  and 
then  began  what  appears  at  flrst  to  be  a  mer^ 
etridons  relatlonshUi  with  one  Fannie  Banks. 
Shortly  afterwards,  however,  Henry  Howard 
and  Fannie  Banks  proclaimed  themselves  to 
be  married,  and  In  the  spring  ot  1892  moved 
to  Rolling  Forte,  where  they  openly  lived  to- 
gether as  man  and  wife,  and  where  they 
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were  regarded  by  the  comihnnlty  as  sustain- 
ing  the  relationship  of  husband  and  wife. 
From  the  early  part  of  1891  to  the  year  1903 
there  is  abundant  evidence  that  they  lived 
together  as  man  and  wife ;  that  Henry  open- 
ed accounts  with  merchants  for  the  b«ieflt  of 
his  family ;  that  three  Uvins  <^ndren,  whose 
interests  are  Involved  in  this  litigation,  were 
bom  to  them ;  that  one  of  their  children  died 
and  was  burled  at  the  expense  of  Henry; 
that  the  services  of  physicians  were  engaged 
by  Henry  from  time  to  time  for  his  reputed 
wife  and  children;  and  that  in  all  respects 
a  home  was  maintained  vltb  Henry  as  the 
head  of  the  family  and  Fannie  as  the  wife 
and  mother  until  the  tatter's  death  In  1903. 
Some  time  after  the  death  of  Fannie  Howard 
Henry  began  to  live  with  AUena  Howard, 
the  plaintiff  herein,  and  afterwards  married 
Allena  in  dne  form.  In  Nov^nhw,  1008, 
Henry  was  killed  in  a  railroad  accident,  and 
for  his  alleged  wrongful  death  Allena  How- 
ard instituted  the  suit  against  the  railroad 
company,  which  resulted  In  a  judgment  for 
$7,500,  the  proceeds  of  which  was  paid  over 
to  R.  M.  Kelly,  sheriff  of  Warren  county, 
who  filed  his  bill  of  Interpleader  to  hare  the 
chancery  court  to  determine  the  conflicting 
claims  to  the  fund.  We  are  now  called  upon 
to  determine  whether  the  action  of  the  dian- 
odlor  in  finding  that  there  was  a  marriage 
between  Henry  Howard  and  Fannie  Banks 
was  warranted  by  the  testimony.  There  is 
no  proof  of  a  ceremonial  marriage  between 
Henry  and  Fannie.  Their  children  are  com* 
pelled  to  rely  upon  a  common-law  marriage. 

[1,  2]  Counsel  for  appellant  cMicede  that.  If 
the  proof  showed  a  ceremonial  marriage,  one 
"solemnized  according  to  the  forma  of  law" 
between  Henrj-  Howard  and  Fannie  Banks 
that  every  presum[>tIon  would  be  Indulged  In 
favor  of  Its  validity,  and  that  tht^  presump- 
tion would  overcome  the  presumption  of  law 
that  Sarah  Riley  the  first  wife,  was  stIU 
alive,  although  ahe  had  not  been  absent 
seven  years  at  the  time  Henry  first  be* 
gan  cohabiting  with  Fannie  Banks.  If  a 
ceremonial  marriage  had  been  shown  between 
Henry  and  Fannie,  then  the  question  would  be 
put  at  rest  by  many  previous  holdlugs  of  this 
court  Spears  v.  Burton,  31  Misa  C55;  Hull 
V.  Bawls,  27  Miss.  471;  Wllkie  v.  Collins, 
48  Miss.  496;  RaUway  Co.  v.  Beardsley,  79 
Miss.  417,  30  South.  660,  89  Am.  St.  Rep.  m) ; 
Sullivan  v.  Grand  Lodge,  07  Miss.  218,  62 
South.  380 ;  Bennett  v.  State,  100  Miss.  684, 
56  South.  780.  The  proposition  is  settled  be- 
yond doubt  that,  where  a  second  marriage, 
duly  solemnized,  la  shown,  the  presumption 
arises  that  the  first  spouse  has  been  either 
divorced  or  is  dead,  and  tbat  the  burden  of 
proof  Is  u'pon.  him  who  claims  rights  incon- 
sistent with  such  presumption.  The  question 
that  now  confronts  the  court  is  whether  this 
presumption  arises  In  favor  of  a  oommon-Inw 
marriage  or  must  it  be  confined  to  what  might 
be  termed  statutory  or  ceremonial  marriages 
contracted  and  soleninlzed  according  to  the 


forms  ejqpressly  prescribed  by  law.  In  con- 
nection with  this  question  Is  the  farther  In- 
qali7,  viz.:  In  the  event  the  union  dalmed 
to  be  a  common-law  marriage  was  meretri- 
cious in  its  be^nnlng,  ia  the  burden  npon  bJm 
who  relies  upon  the  CMnmon-law  marriage  to 
show  afi^rmatlvely  tbat  the  Impediment  to  a 
lawful  marriage  has  been  removed,  or  In  oth- 
er words,  can  the  presumption  of  innocence 
under  such  drcnmstances  still  arise  In  sueb 
way  as  to  overctmie  and  overttirow  the  pre- 
sumption that  the  first  spoaas  yet  lives? 
This  exact  point  baa  not  been  decided  by  our 
court. 

[3, 4]  In  every  expression  of  onr  own  court 
In  the  cases  mentioned  the  court  refers  to 
the  eeoood  marriage  as  one  solemnized  ac- 
cording to  the  forms  of  law  or  solemnised  In 
due  form.  It  cannot  be  doubted,  however, 
prior  to  the  ad(^tl<m  of  the  Code  of  1S92, 
that  a  oommon-law  marriage  was  recognized 
as  lawful  and  binding  as  one  contracted  In 
pursuance  of  a  license  and  the  usual  cere- 
mony. We  are  persuaded  that  erei7  pre- 
sumption should  then  be  Indulged  In  favw 
of  the  legality  of  a  union  thus  shown  in  the 
same  way  and  to  the  same  extent  as  the  law 
Indulges  in  favor  of  a  ceremonial  marriage. 
The  contract  of  marriage  is  one  and  the  es- 
sential thing ;  the  ceremony  giving  utterance 
to  and  public  evidence  of  the  contract  Is  an 
Incident.  In  making  this  declaration  we  do 
not  wish  to  be  understood  as  discounting  the 
wisdom  or  propriety  of  the  usual  ceremonies 
by  which  marriages  are  solemnized.  We  are 
not  to  be  understood  elthef  as  interpreting 
the  meaning  of  our  preset  statute  requlrins 
licenses  to  be  issued.  We  simply  assent  to 
the  holding  repeatedly  announced,  not  only 
by  our  own  court,  but  by  the  courts  of  other 
Jurisdictions,  that  the  law  favors  marriage 
and  indulges  the  presumption  that  a  mar- 
riage once  shown  la  legal  untU  the  contrary 
Is  establlslied  by  competent  testimony.  The 
law  encourages  marriage,  and  the  courts  have 
repeatedly  announced  that  the  law  will  pre- 
sume In  favor  of  marriage  and  Intimacy, 
and  not  ccmcuLiinBge  and  bastardy.  This  pre- 
sumption of  Innocence  la  a  strong  presump- 
tion, and  throws  the  protecting  arms  of  the 
law  around  Innocent  children,  the  Issue  of  a 
marriage  clearly  established,  and  casts  a  bur- 
den upon  him  who  would  take  away  the  good 
name  of  a  rfiild  or  defeat  its  property  rights 
on  the  ground  and  charge  of  illegitimacy.  In 
the  instant  case  the  proof  abundantly  shows 
the  common-law  marriage  between  Henry 
Howard  and  Fannie  Banks.  The  fact  of  this 
relationship  so  clearly  exists  that  the  rata- 
ble white  citizens  of  Rolling  Fork,  Including 
the  fiimtly  physician  who  had  known  Henry 
from  his  boyhood  days,  never  had  occasion  to 
question  the  legality  of  the  onion.  It  ap- 
pears that  the  burdens  and  reaponsiblHty 
which  marriage  casts  upon  the  head  of  the 
family  were  patiently  and  continuously  borne 
by  Henry  until  the  death  of  his  wife,  Fannie, 
In  1908.  It  wlU  be  remembered  that  no  wi^ 
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new  undertook  to  my  that  Sarah  Rile;  was 
alive  eltlier  at  ttie  dme  Heni7  and  Paimle 
lived  togeOier  as  bnaband  and  wife  In  BtrtUng 
FoiiE  or  at  the  time  of  the  Instltntlon  of  the 
present  litigation,  and  Sarah,  the  first  wife, 
has  not  been  heard  of  now  these  20-odd  years. 
This  fact,  we  think,  str^gthens  the  preBump- 
tl<m  In  favor  of  the  legality  ot  the  second 
marriage. 

[I.  I]  But  it  la  contended  that  this  second 
tinlon  or  common-law  marriage  should  not 
be  npheld  because  the  cohabitation  of  Henry 
and  Fannie  was  meretricious  in  Its  lnceptl<m. 
It  may  be  conceded  that  this  meretricious  re- 
lationship Is  presumed  to  have  continued  un- 
til this  cohabitation  changed  from  an  un- 
lawful to  a  lawful  relationship,  or,  In  other 
words,  until  the  cohabitation  became,  In  the 
eye  <k  the  law,  matrlmonlaL  The  proof, 
however,  la  oT«-whelmlng  that  at  some 
period  ot  time  either  before  or  Just  after 
the  parties  moved  to  Rolling  Fork  the  re- 
lationship was  open  and  to  all  Intents  and 
purposes  lawful.  We  do  not  think  the  court 
is  called  ni>on  to  determine  Just  the  day  or 
tbe  month  when  it  could  safely  be  said  the 
marriage  existed.  The  common  law  of  the 
states  generaUy  assumes  that  a  craitract  "per 
verba  de  pnesenti  or  per  verba  de  foturo  cum 
copula"  constitutes  a  complete  marriage.  A 
ocHumon-law  marriage  Is  generally  held  to  be 
good  unless  the  statute  expressly  renders  it 
void.  We  think  the  proof  Justifies  the  con- 
chision  that  Henry  and  Fannie  passed  as 
husband  and  wife  before  the  Code  of  1892 
became  efFectlve.  In  Scotland  a  common-law 
marriage  Is  generally  determined  by  "haUt 
and  r^nte."  If  this  be  the  test,  then  the  Is- 
sue of  the  union  between  Henry  and  Fannie 
must  be  protected.  It  is  said  by  the  IlUnols 
court,  in  the  case  of  Potter  v.  Clapp,  203 
111.  592,  68  N.  B.  81,  96  Am.  St.  Rep.  322, 
that  the  unlawful  diaracter  of  the  cohabita- 
tion may  be  shown  by  the  proof  to  have 
changed  and  to  have  become  "matrimonial  in 
Its  intent  and  character,  which  Intent  and 
character  may  be  shown  by  direct  or  cir- 
cumstantial pnxtf.**  TMb  question  was  dealt 
with  also  In  the  case  of  Adger  v.  Ackerman, 
lis  Fed.  124,  02  C.  C.  A.  D6&  Tbe  court, 
through  Sanborn,  J.,  says: 

"Tbe  true  rule  and  the  great  wdght  of  au- 
tbocity  it  that,  inasmuch  as  tbe  lav  itself  and 
&I1  its  presumptions  deprecate  illegal,  and  bvor 
lawful  rdationahips,  siiEht  drcumstanoes  may 
be  sufficient  to  establiBb  a  diange  from  an  u- 
ndt  to  a  tegal  rataticm,  and  duit  pntot  9i  its 
tbne  or  plsee  Is  not  indiqwiwable." 

The  Sopreme  Court  of  Georgia,  in  the  case 
of  Dmw«T  V.  HMttcs,  180  Ga.  161,  60  a  Bl 

451, 16  L  R.  A  (N.  S.)  190,  announces  that: 

'TTbe  ptesnmption  13iat  cohabitation  shown  to 
have  been  illidt  in  its  Inception  bo  continued 
may  be  overcome  by  direct  or  ciicumstantlal  evi- 
dence that  during  the  cehabiUtiOD  tbe  parties 
agreed  to  become  husband  and  wtfe." 

Tbe  same  result  Is  anneanoed  In  the  note 
to  (%&mberland  v.  Ghamberland,  6  Ann.  Gas. 
486,  where  the  rule  is  stated,  as  foUowti 


"It  has  been  held  that,  although  eohabitatiai 
between  a  man  and  woman  is  meretricious  In 
the  beginning,  a  valid  marriage  may  be  ehown 
by  proof  that  the  parties  sustained  the  relatiou 
of  husband  and  mfe  after  the  impediment  to- 
their  marriage  was  removed,  and  that  it  Is  not 
absolutely  essential  to  prove  a  ceremonial  mai^ 
riage.'* 

We  conclude,  therefore,  that  the  unlawful 
character  of  the  cohabltatl<»  Is  shown  by 
the  proof  to  have  changed  by  the  public  an- 
nouncement of  the  parties  that  they  were 
man  and  wife  and  the  assumption  of  all  the 
burdens  Incident  to  matrimony,  ewecially  the 
burdens  of  maintaining  a  home  and  of  bear- 
ing, caring  for,  and  rearing  the  very  children 
whose  interests  were  put  In  Jeopardy  by  the 
contention  of  the  widow  AUena  Howard  in 
the  present  litl^tlon. 

[7]  O^ere  Is  another  question,  the  answer 
to  which  must  lead  to  an  afllrmance  of  this 
case.  The  action  against  the  railroad  com- 
pany tar  the  death  of  Henry  Howard  was  In- 
stituted by  Aliens  as  his  lawful  widow  un- 
der secUon  721,  Oode  of  1906,  In  the  former 
opinion  of  the  court  in  this  case  this  court 
expressly  h61d  that: 

^e  suit  in  question  "fixes  the  interest  of  all 
parties,  and  nothing  that  the  court  can  do  can 
eliminate  their  interest.  So  for  as  the  widow 
and  diUdrMi  are  concerned,  they  derive  their  ti- 
tle from  the  same  sonreeb" 

The  court  furtiier  said: 

"If  Henrietta,  Robert,  and  Sam  Howard  are 
children  of  Henry  Howard,  deceased,  as  they 
claim  to  be.  they  were  by  law  plaiotifEB  In  the 
suit  of  AUena  Howard  against  the  Tazoo  & 
MisalsBippt  ValUiy  TtatiroflH  C<Hnpany  just  as 
though  weir  names  appeared  In  the  deoaration." 

It  appears  that  on  the  trial  of  the  damage 
suit  the  widow,  as  plaintiff,  asked  tor  the 
usual  instruction  that  the  plaintiff  was 
entitled  to  recover  such  damages  as  the  Jury 
might  determine,  'taking  Into  consideration 
all  the  damages  to  the  decedent  and  all 
damages  of  every  kind  to  any  and  all  parties 
Interested  in  this  suit"  In  other  words^  tbe 
widow,  in  pEOsecutlng  the  damage  suit,  c<m- 
ceded  the  legitimacy  of  the  children  and 
sought  to.  enlarge  the  recovery  on  that  ac- 
count. Testimony  of  the  existence  and  ages 
of  these  children  was  given  upon  the  trial, 
and  the  fact  that  the  decedent  left  children 
Is  bound  to  have  influenced  the  Jury  In  their 
award,  ^e  plaintiff  was  expressly  author!^ 
ed  to  prosecute  the  suit  in  her  own  name  for 
the  benefit  of  all  parties  In  Interest  We 
think  she  has  In  her  damage  suit  treated  th» 
children  as  coplaln tiffs,  and,  this  being  go, 
the  children,  as  c<wlaintiffs,  should  In  equity 
be  regarded  as  having  title  to  an  undivided 
Interest  In  tbe  proceeds.  Their  right  to  the 
fund  is  based  upon  their  Judgment  against 
the  railroad  company,  sod  not  the  Judgment 
alone  recovered  by  Allena  Howard.  It  was 
competent  for  the  railroad  company  In  that 
suit  to  challenge  their  interest  or  their  ri^t 
to  recover  anything.  Tbia  the  railroad  com- 
pany did  not  undertake  to  do.  If  the  widow 
therefore  in  that  action  conceded  the  in- 
terests of  the  minors,  and  the  raUxoed  did 
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not  contest  the  legitimacy  of  the  children, 
and  the  jodgment  was,  In  fact,  enlarged  on 
account  of  the  decedent  leaving  <diUdren, 
then  certainly  the  widow  should  not  now  be 
allowed  to  remae  poaltloDB  and  dalm  all  tlie 
fmlts  of  the  prerlons  litigation.  I^et  ua  anp- 
pose  Qiat  the  widow,  In  filing  lier  declaration, 
has  expressly  Joined  the  names  of  the  minors 
as  coplaintUfs  by  her  as  next  friend,  and  the 
recovery  was  had  on  the  face  of  the  record 
ftn*  all  parties  plalntUf,  conld  she  then  be 
heard  to  claim  the  whole  judgment?  We 
think  not  By  the  proof  and  the  presentation 
of  the  case  to  the  Jury  the  result  is  the  same 
as  if  the  names  of  these  mlnc«»  had  been 
written  on  ttie  face  of  the  declarati<m  as 
coplalntlfPs. 

The  decree  of  the  chancellor,  in  ovr  Jndg- 
mrait,  is  emtnaitly  correct,  and  should  be, 
and  is  hereby,  afflimed. 

Affirmed. 


BARB  T.  ITOSTER.  (No.  179ia) 
(Supreme  Conrt  of  Mississippi.   April  17, 1916.) 

Appeal  from  Chancery  Court,  Pontetoc  Coun- 
ty; T.  L.  Lamb,  Chancellor. 

Acti<«i  between  Elizabeth  A.  Barr  and  Mrs. 
Florence  Foster.  From  the  judgment,  Elizabeth 
A.  Barr  appeals.  Dismiss^. 

Fontaine  &  Fontaine,  of  Pontotoc,  for  appel- 
hmt.  MitcheU  ft  Mitdbell,  of  Pontotoc,  for  ap- 
pellee. 

PER  OUBIAM.   Appeal  dismisaed. 


NfilW  OBL&ANS,  M.  ft  G.  B.  CO.  T.  WOOD, 

Sheriff,  et  bL   (No.  17272.) 
(Supreme  Court  (tf  HissiarippL  April  17, 

Appeal  from  Ohancery  Court,  Pontotoc  Goun- 
tj;  J.  Q.  Bobins,  Chancellor. 

Action  between  the  New  Orleans,  Mobile  ft 
Chicago  Railro^id  Ck>mpany  and  W.  H.  Wood, 
Sheriff,  and  otliera.  From  the  judgment,  the 
Bailroad  Company  appeals.  Affirmed. 

E^oweiB,  Brown,  Chambers  ft  Cooper,  of  JTack- 
SM,  for  appellant.    Mitchdl  ft  Bohersoii,  of 

Pontotoc,  for  appellees. 

PEB  CURIAM.  Affirmed. 


EASTEBLINO  t.  EASTERLINO  et  sL 
(No.  17734.) 
(Supreme  Court  of  Mississippi.   April  17, 1916.) 

Appeal  from  Chancery  C^urt,  Newton  County ; 
Sam  Whitman,  Jr.,  Chancellor. 

Action  between  Tboa.  S.  Easterling  and  Mrs. 
Selethia  Easterling  and  others.  B^m  the  judg- 
ment, ^oa.  S.  Eaiteriing  mtpeals.  Affirmed. 

Wyatt  Easterling,  of  Bfcridian,  for  appellaitt. 
Geo.  C.  Tann,  ot  ETfckory,  for  appelleea. 

PEB  CURIAM.  Affirmed.  ' 


MOORE  BROS.  GROCERY  CO.  t.  McDAN- 

lEI/  et  al.    (No.  18016.) 
(Supreme  Court  of  Mississippi.   April  17,  1916.) 

Appeal  from  Chancery  Court,  Forrest  County ; 
J.  H.  Sterens,  Chancellor. 


Action  between  the  Moore  Bros.  Grocery  Com- 
pany and  W.  H.  McDani^  and  others.  From 
the  judgment,  the  Grocery  Company  appeals. 
Affirmed. 

T.  O.  Hannah  and  Jna  T.  Han^,  both  o£ 
Hattiesbun,  for  appellant.  J.  C  Robs,  of  Gulf- 
port,  and  lUty  ft  MaysMi,  of  Hattiedmrg,  for 

appellees. 

PER  CURIAM.  Aflirmed. 


RISER  T.  HANSEN.    (No.  17499.) 
(Snprone  C^ourt  of  Mississip^  AfiiH  17, 101&) 

Appeal  f^m  Circuit  Court,  Hinds  OonntyT 
E.  L.  Brien,  Special  Judge. 

Action  between  I.  T.  Riser  and  C.  C.  Haoseii. 
receiver.  From  the  judgment,  Riser  appeals. 
Affirmed. 

W.  O.  Well^  and  Green  ft  Green,  all  of  Ja^ 
son,  for  appelhnt.  Mayes,  Wdla,  May  ft  San- 
ders.  of  Jackscm.  for  appdlee. 

PEB  OUBIAM.  Affirmed. 


NEW  ORLEANS,  M.  ft  C.  R.  CO.  t.  CARTER 

etal.   (No.  17700.) 
(Supreme  Court  of  MississippL  April  17. 191ft) 

Appeal  from  Circuit  Court;  fflnds  Oooaty; 
W.  H.  Potter,  Special  Judge. 

Action  between  the  New  Orleans.  Mobile  ft 
Chicago  Bailroad  Company  and  E.  H.  and  E.  L. 
Garter.  From  the  judgment,  the  it»niin«4  Cm- 
pany  aroeala.  A^med. 

Flowers,  Brown,  Chambers  ft  Cooper,  of  Jai^ 
son,  for  appellant.   McLaurin  ft  Anmstea^  ti 

VicKsburg,  for  appellees. 

PER  CURIAM.  Affirmed. 


WALL  V.  NAIL.   (N&  17701.) 
(Supreme  Court  of  Mississippi.  April  17, 1916.) 

Appeal  from  Circuit  Court,  De  Soto  County; 
N.  A.  Taylor,  Judge. 

Acti<»i  between  Uxm.  Mbm.  B.  Wall  and  Vaa 
W.  NaiL    From  the  judgment,  Mr*.  Wall  a»- 

peals.  Affirmed. 

Tipton  ft  Wall,  of  Hernando,  for  appdlanL 
Holmes  ft  Logan,  of  Hernando,  for  appeUe& 

PEB  OUBIAM.  Affirmed. 


EDWARDS  ▼.  CITY  OF  MERIDIAN. 

(No.  18779.) 
(Supreme  Court  of  Mississippi.   April  17, 191&) 

Appeal  from  Ghanaeir  Oourt,  Lauderdite 
County;   G.  O.  Tann,  Chancellor. 

Action  between  Cheatine  Edwards  and  tin 
City  ot  Meridian.  FnHn  the  judgment.  Chestiiis 
Edwards  appeals.  Dismissed. 

Cochran  ft  McCants,  of  Meridian,  tot  appd- 
lant   Amis  ft  Dunn,  of  Meridian,  for  appdlea 

PEB  CUBIAM.   Appeal  dismissed. 


WESTERN  UNION  TELEGRAPH  CO.  r. 
DOWDLB.   (No.  17672.) 

(Supreme  Court  of  MississippL  April  17, 1916.) 

Appeal  from  Circuit  Court,  Monroe  Ciountr; 
Claude  COayton,  Judges 
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Action  between  the  Western  Union  Telecnph 

Company  and  MisB  Sammie  Dowdle.  From  the 
jadgment,  the  Telegraph  Company  appeals.  Af- 
firmed. 

Sykes  ft  Sykea,  of  Aberdeen,  tar  appetlant 
Pafaift  ft  none,  at  Aberdeen,  for  appeUMb 

FEB  OUBIAM.  Affirmed. 


ADHOBB  T.  MERIDIAN  IJGHT  ft  BX.  CO. 

(No.  176970 

(Supreme  Court  of  Misnssippl.  April  17, 1916.) 

Appeal  from  Circuit  Court,  Lauderdale  Coun- 
ty: J.  I*  Buckley,  Judge. 

Action  between  Jim  Admore  and  the  Meridian 
XJgbt  ft  Hallway  Company.  From  the  judg- 
ment, Admore  appeals.  Affirmed. 

Fewell  ■&  Cameron,  of  Meridian,  for  appellant 
Baskin  ft  Wilboum,  of  Meridian,  for  appellee. 

P£R  CUBIAM.  Affirmed. 


BOOUE  HASTZ  DRAINAGE  DIST.  t. 
BOIilVAB  COUNTY.    (No.  17580.) 
(Supreme  Court  of  Miseissippi.  April  17,  1916.) 

Appeal  from  Circuit  Court,  Bolivar  County; 
"W.  D.  Cutrer,  Special  Judge. 

Action  between  the  Bogue  Hasty  Drainage 
District  and  BoliTar  County.  From  the  judg- 
ment, the  Drainage  District  appeals.  Affirmed. 

Sillers  ft  Owen,  of  Cleveland,  for  appellant 
Green  ft  Green,  of  Jackson,  and  Fontaine  Jones, 
<d  Bosedale,  for  appellee. 

FEB  CURIAM.  Affirmed, 


THAMES  V.  THAMES.   (No.  17732.) 
(Sapreme  Court  of  Mississippi.  April  17, 1916.) 

Appeal  from  Chancery  Court,  Newton  Coun- 
ty; Sam  Whitman,  Jr.,  Chancellor. 

Action  between  John  Thames  and  Ora 
Thames.  From  the  judgment,  Jtdm  Thames  ap- 
peals. Affirmed. 

W.  L  Mann,  of  Newton,  for  ajrocdOant.  Day 
&  Day,  of  Decatur,  for  appellee. 

FEB  CURIAM.  Affirmed. 


lUilNOIS  CENT.  B.  CO.  t.  HABBIS. 
(Na  17492.) 
(Supreme  Court  of  Misaiasippl.  April  17, 1916.) 

Appeal  from  Circuit  Court,  Copiah  County; 
D.  M.  Miller,  Judge. 

Action  between  the  Illinols  Central  Railroad 
Company  and  R.  R.  Harris.  From  the  judg- 
ment, the  Railroad  Company  appeals.  Affirmed. 

H.  J.  WUaon,  Hazlehurat,  for  aMMllant 
Mayco,  WeUa,  May  ft  Sanden,  U  JaeKHm,  for 
appellee. 

FEB  CURIAM.  Affirmed. 


WAX/TON  T.  STATE. 


(No.  lSe26.) 

April  17, 


(Supreme  Court  of  Mississippi. 

1916.) 

In  Banc.  Appeal  from  Circuit  Court,  Har^ 
rison  County;  J.  H.  Neville  Judge. 


Tom  Walton  was  convicted  of  carrying  con- 
cealed weapcmai  and  a^^eals.  Afflnned. 

Miae  &  Bllie,  of  Gnl^KWt,  for  appellant  La- 
mar F.  BaaterUng,  Aait  Atty.  G«o^  for  the 
State. 

PER  CURIAM.  Affirmed. 

COOK  and  POTTEB,  JJ.,  dIawTiting, 


(189  Ia.) 

No.  20407. 

BURNECKE  v.  O'NEAL  et  al. 

(Supreme  Court  of  Louisiana.    March  6,  1916. 
On  Application  for  Rehearing,  April 
3,  1916.) 

(B9ttabu$  by  th»  OourtJ 

ASSAUIX  AZTD  BaTTBBT  <8=»2— GIVIL  LIABXL- 
ITT. 

Damages  will  be  allowed  where  the  prepon- 
derance of  evidence  shows  that  defendant  de 
stroyed  the  sight  of  one  of  pl«uitiff*B  eyea  by  a 
blow  of  the  fiat,  and  that  there  was  not  provoca- 
tion for  the  assault 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  fi  1;  Dec.  Dig.  «»2.] 

O'Nicll,  J.,  dissentins. 

Appeal   from   Second  Judicial  District 
Court,  Parish  of  Bossier;  J.  N.  Sandlln, 
I  Judge. 

Action  by  A.  (X  Bumecke  against  J.  B. 
O'Neal  and  another.  From  a  judgment  for 
defendants,  plaintiff  appeals.  Reversed  and 

rendered. 

Murff  ft  Roberts,  of  Shreveport,  for  appel- 
lant Hall  &  Jack,  of  Sbreveport,  and  Joan- 
nes Smith,  of  Benton,  for  appellees. 

SOMMERVIIJJe,  J.  Plaintiff  sues  de- 
fendants, husband  and  wife,  for  damages  Id 
the  sum  of  f6,000,  for  willfully  and  mali- 
ciously beating  him  in  the  face  and  eyes ; 
and  for  the  loss  of  the  sight  of  his  left  eye. 

I>efendant  O'Neal  answers  that  plaintiff 
provoked  the  attack  upon  him  by  calling  him 
a  damned  liar  in  the  presence  of  bis  (defend- 
ant's) wife.  He  admits  having  shoved  plain- 
tiff down  twice,  and  having  beaten  him  once 
with  bis  fist,  all  on  the  spur  of  the  m<Knent 
of  this  sudden  provocation.  Mrs.  O'Neal  did 
not  answer. 

There  was  judgment  In  fiavor  of  the  de- 
fendant O'Neal,  and  plaintiff  has  appealed. 

The  trial  judge.  In  hla  reaaona  tar  Jnds- 
ment.  says  that: 

The  "plaintiff  has  lost  the  use  oi  his  eye,  and 
that  it  Is  a  permanent  loss  cannot  be  denied. 
•  •  •  As  to  who  provoked  the  difficulty,  or 
what  caused  the  injury  to  the  eye,  will  to  a 
great  extent  have  to  be  shown  by  the  evidence 
of  the  plaintiff.  The  anestion  then  arises:  la 
he  worthy  of  belief?  The  record  shows  that 
be  has  been  convicted  of  the  crime  of  obtaining 
money  under  false  pretenses,  and  quite  a  num- 
ber of  witnesses  testified  that  his  character  is 
such  that  he  is  not  worthy  of  belief.  «  *  • 
Taking  into  consideration  the  evidence  relative 
to  the  character  of  the  plaintiff  as  to  his  truth- 
fulness, and  the  namber  of  difficulties  be  has  en- 
gaged in,  it  is  easy  to  believe  the  statement  of 
the  defendant  that  the  plaintiff  started  the  row 
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in  vU^  be  ncfllTad  the  Uow.  Before  the 
I^lntlff  woidd  be  entitled  to  recover  It  would  be 
necessary  that  he  prove  by  a  preponderance  of 
the  evidence  that  the  defendant  caused  the  in- 
jurj  complained  o^  and  also  that  he  (the  plain- 
tiff) was  free  from  bait  in  provddnc  the  dif- 
fiealtv;  tUe  the  oonrt  doee  not  ttauk  be  has 
done*' 

Then  ««re  but  two  wttnesBes  to  the  fight, 
other  than  the  partldpftnts.  The  wife  of  the 
defttidan^  who  witnessed  it,  \ilao  did  not 
testUy;  and  the  only  disinterested  witness 
was  a  carpenter  in  the  employ  of  the  de- 
fendant at  the  time  of  the  difficulty.  He 
witnessed  the  entire  affair,  except  toi  about 
a  minute  when  he  left  the  store  of  the  de- 
fendant where  the  fight  took  place. 

The  testimony  of  the  plaintiff  and  the  de- 
fendant agrees  as  to  the  origin  of  the  dif- 
ficulty. It  appears  that  they  had  had  some 
money  transaction,  amounting  to  about  (100. 
and  that  plaintiff  was  in  the  store  of  defend- 
ant to  pay  the  last  95.60  due  on  that  debt 
At  that  time,  defendant  charged  plaintiff 
with  having  violated  a  contract  between  them 
not  to  open  another  establishment  like  the 
one  which  he  (the  defendant)  had  bought 
from  him,  or  to  work  for  any  other  person 
in  a  similar  establishment  within  a  certain 
period.  Plaintiff  denied  the  accusation,  and 
defendant  insisted  that  he  had  violated  the 
wDtract  and  threatened  him  (the  plaintiff) 
saying: 

"I  can  prove  you  are  the  biggest  rascal  in  the 
whole  country.  *  *  *  I  had  just  as  soon  give 
you  a  mauling  as  not." 

The  defendant  testified  to  the  use  by  plain- 
tiff of  the  opprobrious  epithet  set  forth  in  the 
answer,  and  plaintiff  denied  that  he  had 
used  it  The  plaintiff  was,  in  hla  denial, 
corroborated  by  the  only  witness  to  the  fight 
who  testified  on  the  triaL  This  witness  says 
that  if  the  epithet  was  used  that  he  did  not 
bear  it,  and  that  he  would  have  heard  it  if 
it  had  been  used;  that  he  was  absent  for 
only  one  minute  from  the  room,  and  defend- 
ant testified  that  the  epithet  was  not  used 
at  that  stage  of  the  Quarrel.  So  that  the 
preponderance  of  the  evidence  shows  that 
the  ^Ithet  was  not  used.  And,  even  If  it 
had  been,  it  was  not  sufficient  to  have  Justi- 
fied defendant  in  beating  plaintiff  in  the  way 
that  he  beat  him.  Plaintiff  was  an  old  man, 
weighing  about  125  pounds,  and  was  maimed 
in  both  handa  He  was  not  prepared  to  fight 
the  very  vigorous  man  that  the  testimony 
shows  the  defendant  to  be,  weighing  about 
180  or  190  pounds,  and  he  begged  to  be  per- 
mitted to  leave  the  store  without  fighting. 
He  carried  some  money  in  one  of  hla  hands 
with  which  to  pay  his  debt  to  defendant  at 
the  time  he  was  knocked  down  and  beaten. 
This  fact  would  go  fiir  to  show  that  he  had 
not  assumed  a  threatening  attitude  towards 
defendant 

It  la  quite  clear  that  plaintiff  was  attacked 
hy  defendant  without  sufficient  cause  or  prov- 
ocation, and  in  the  manner  testified  to  by 
pl^iintuf,  as  corroborated  by  a  disinterested 


witness.   The  plalntlfl's  statement  to  Uien' 

fore  entitled  to  be  believed. 

It  la  true  that  the  evidence  shows  that  the 
plaintiff  had  drawn  a  check  on  a  bank  where 
he  had  not  sufficient  funds  to  meet  It  and 
that  he  had  been  convicted  for  so  doing  in 
the  criminal  court  The  evidence  also  shows 
that  he  had  many  enemies,  and  had  had 
many  difficulties.  But  these  things  are  not 
sufficient  to  Justify  defendant  in  beating  him. 
The  state  and  certain  individuals  had  pun- 
ished him  for  the  commission  of  those  of- 
fenses. 

The  witnesses  called  by  defendant  to  tes- 
tify that  plaintiff's  reputation  for  truthful- 
ness and  veracity  was  bad  in  the  community 
in  which  he  lived  were  unable  to  give  the 
names  of  but  very  few  persons  who  had  been 
heard  to  discuss  the  reputation  of  plaintiff. 
It  was  not  sufficient  to  discredit  his  testimo- 
ny, particularly  where  it  was  corroborated 
by  a  disinterested  witness. 

Will  Whlsenant  was  the  name  of  the  only 
witness  to  the  fight.  After  detailing  the 
wordy  dlscossion  between  the  parties,  he 
says  that  Bumecke  fell  among  some  dlahes. 
Defendant  said  that  he  pushed  Bumecke 
among  them.   He  further  testified: 

"O'Neal  went  on  him,  run  between  me  and 
Bumecke,  and  bent  over  him  and  beat  and 
knocked  him  around  there ;  could  not  swear  how 
many  licks  he  hit  him;  might  have  hit  at  him 
and  missed  him.  •  •  •  But  from  the  looks 
of  the  old  man,  he  hit  him ;  from  the  blood 
on  his  face,  I  suppose  he  had  been  hit  Mr. 
Burnecke  was  trying  to  get  up  and  O'Neal  had 
hold  of  him,  and  he  either  got  up  or  he  pulled 
him  np,  and  he  threw  him  around  towards  the 
door,  and  as  old  man  Bumecke  fell,  he  fell  for- 
ward and  O'Neal  kicked  at  him.  and  I  toUowed 
them  up.  Mr.  Bumecke  fell  on  the  screen 
door,  end  O'Neal  run  up  and  got  down  over  him 
again  and  was  hitting  at  his  head,  and  I  ran  up 
behind  O'Neal  and  nabbed  him,  as  I  saw  there 
was  no  fight  to  It  1  did  not  Uke  to  see  a  one- 
sided thing,  and  told  O'Neal— I  says,  'Quit: 
yon  have  «nie  enough ;  you  ^ve  him  enou^* 

The  witness  was  asked: 

*Did  yon  see  Bumecke  strike  him  or  try  to 
do  Mm  any  harm?  A.  No,  rir;  nothing,  only 
when  O'Neal  went  up  to  hhn  in  the  fnmt  door 
he  threw  both  hands  up." 

And  again: 

"Q.  When  you  took  O'Neal  off  of  Bomecke, 
what  did  Bumecke  do?  A.  Bumecke  got  up 
and  wiped  his  face,  and  I  turned  around  and 
followed  O'Neal  around  the  counter  and  totik 
the  ring  oS  of  his  finger." 

The  ring,  according  to  O'Neal,  was  of  gold 
and  a  fraction  over  a  quarter  of  an  inch  la 
width.  The  witness  testified  that  the  rhig 
had  cut  into  O'Neal's  finger.  O'Neal  says 
that  the  ring  cut  Burne<^  in  the  forehead. 
O'Neal,  in  answer  to  questions,  answered: 
"Yes,  sir ;  pushed  him  down  twice.  It  may  be 
possible  that  I  pushed  hira  down  three  timea; 
I  know  twice.  I  know  the  third  time  he  tried 
to  get  np  he  kicked  and  struck  me,  and  I  struck 
him  over  the  left  eye,  and  this  ring  cut  a  gash 
over  the  left  eye.  i  stood  and  looked  at  it 
good.  *  *  *  I  hit  him  one  lick  with  my  riglit 
hand  above  his  eye,  and  Whisenant  came  up. 
If  be  had  left  me  alone,  I  do  not  think  there 
would  have  bean  any  case  in  court ;  *  *  *  I 
would  have  ^vsn  aim  a  ^enty,  and  he  aertr 
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would  hm  Iwtktnd  ae;  he  aeeded  s  whip* 
ping." 

Immediately  afttf  the  flglit,  iHalntlfl  eoa- 
Bolted  a  speclallat.  who  examined  Ub  ^e. 
The  latter  stated  that  be  saw  that  the  eye 
was  brnlaed  and  Uoodahot,  and  that  the 
lena  waa  dlq;>laced,  or  floating  In  the  eye. 
That  he  treated  plaintUFs  eye,  hot  waa  never 
able  to  restore  the  atght  Hut  the  eye  la 
pwTnaTMWitly  diaaUed,  and  the  sight  destroy- 
ed, though  the  ball  does  not  show  any  Injury 
or  defect  to  the  comroon  obaerrer,  exoept  that 
tbe  cornea,  or  center  of  the  eye,  is  very  mndi 
enlarged,  and  discoverable  easily  on  cloee 
Inspection.  He  wonld  not  say  whether  the 
injury  to  the  eye,  that  Is,  the  dislocation  <rf 
the  \eD8t  was  of  recent  occurrence  or  not 
He  said  that  there  was  nothing  in  the  eyeball 
that  showed  that  tbe  dislocation  bad  been 
recent  or  had  not  been.  Further,  sudk  an  ior 
Jury  could  have  been  produced  by  a  blow 
about  tbe  eye,  or  by  any  vMent  striking  of 
the  head  on  or  near  the  eye. 

The  evJdMice  is  clear  that  defendant  struck 
plaintiff  in  the  eye  and  drew  blood,  and  that 
the  blow  waa  aafBdent,  especially  with  the 
heavy  gold  ring  on  the  small  dx^r  ct  the  de- 
fendant's hand,  to  have  Injured  tbe  eye  In  the 
iiiaoner  testified  to  by  the  lOkyslclaa  and 
plaintiff. 

Defendant  offered  some  testimony  going  to 
show  that  prior  to  the  difficulty  plaintiff  had 
complained  of  one  o£  his  eyes,  and  that  one 
eye  was  partially  closed  at  that  time.  But 
there  Is  no  testimony  In  the  record  going  to 
show  that  plalntlft  was  blind  In  one  eye  be- 
fore the  assault  made  upon  him  by  the  de- 
f«idant.  Tbe  concloslon  is  irresistible  that 
defendant  destroyed  the  sight  of  the  left  eye 
of  the  plaintiff  by  striking  It  with  a  forcible 
blow,  without  soffld^t  cauep  for  having 
^ne  so.  He  is  therefore  responsible  In  dam- 
ages  to  plaintiff. 

The  eyeball  is  in  place,  and  tbe  defect  in  it 
is  not  discoverable  by  a  casual  observer,  but 
the  real  value  of  the  eye  is  destroyed.  Plain- 
tiff was  68  years  of  age  at  tbe  time  of  the 
trial,  of  a  weak  physique,  and  crippled  in  bis 
hands.  The  damages  to  bim  by  detSraidant 
-wiU  be  fixed  at  the  sum  of  $3,000. 

It  Is  ordered,  adjudged,  and  decreed  that 
the  Judgment  appealed  from  be  annulled, 
avcMed,  and  reversed,  and  that  there  be  Judg- 
ment in  favor  of  plaintiff  and  against  de- 
fendant In  the  sum  ot  $3,000,  with  interest 
frcm  tbe  date  of  Judgment,  and  costs  In  both 
-oooita. 

OmrimAj,  J.  (dlasentlng).  The  only  ques- 
tions Involved  in  this  case  are  qnestlcsM  of 
fact,  which  were  resolved  In  favor  ot  the  de- 
fendant by  the  trial  Judge.  Tbe  reasons  as- 
■Igoed  by  hlra  for  holding  that  the  plaintiff 
was  nnwfwthy  of  belief  and  failed  to  make 
oat  his  case  are,  in  my  opinion,  borne  out  by 
tbe  record.   I  see  no  good  reason  for  taking 


iBsne  with  tbe  district  Judge  on  bis  oonda- 
slon  from  the  disputed  Questions  of  fact,  of 
whi<di  I  am,  periiaps,  not  as  capable  or  as 
sure  of  arriving  at  a  correct  oonduslon  as  he 
was.  I  rieqMCtfally  dissent  from  the  opialon 
and  decree  banded  down  In  this  case. 

On  Application  for  Behearlng. 

FBB  CURIAM.  Th6  court  having  <rt)Berv- 
ed  that  a  nonsuit  had  been  altered  as  to  Mrs. 
O'Neal,  codefendant,  the  Judgment  was  ren- 
dered against  J.  B.  O^eal,  repres^ited  by 
bis  executrix,  Mia.  Bdith  O'NeaL  Behearlng 
refused. 


BUSBBiLIi  T.  BUSH,   a  Dlv.  8M.) 

(Supreme  Court  of  Alabama.    Feb.  10,  1916. 
Behsaring  Denied  March  SO,  m&) 

1.  FLBanzNo  «s>8(9— Plus— Gonoziuszom. 

In  an  action  for  commissiou  on  the  sale  of 
defendant's  property  to  the  government,  a  plea, 
alleging  that  tbe  defendant  in  making  the  sale 
resorted  to  lobbying  to  bring  perscauu  infloenes 
to  bear  on  the  i^ous  so  as  to  render  die  con- 
tract voidable  at  the  fdeetlcm  4^  the  government 
states  Gondusions  of  tin  pleader,  and  not  the 
facts  reUed  on  as  required  br  Gods  190T,  | 
S880. 

[Bd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  1 17 ;  D«!.  Dig.  «=»8(6).] 

2.  FUADING  «=»194(8)— PLEA-^rmOIENOT. 

A  plea  directed  to  the  whole  complaint 
must  be  a  complete  answer  to  every  oount,  or 
it  Is  subject  to  demurrer. 

[Bd.  Note.— For  othor  eases,  see  Pleading, 
Cant  Dig.  I  449;  Dea  Dig.  «s»m(8).] 

8.  Bbokkbs  «=»65(6)— Gohmibsions— Compix- 

TION  or  CONTaAOT. 

Where  plaintiff  nesotiated  a  sale  «f  delend- 
anf  a  property  to  the  government,  but  tiie  title 
was  rejected,  and  It  waa  agreed  between  tbe 
parties  that  the  government  snoold  condemn  the 
land  and  that  the  agreed  price  thonld  be  foand 
as  the  value,  which  agreement  was  carried 
out  and  die  amonnt  paid  to  defendant,  the 
transfer  was  not  voidable  at  tbe  option  ot  the 
government,  even  though  plaintiff  used  improper 
infinence  to  induce  the  aale,  since  the  judgment 
became  final  by  the  payment,  and  defendant 
therefore  could  not  reeist  an  action  for  plaln- 
UTb  compeneaUon  by  a  plea  that  he  had  used 
improper  means  to  Influence  the  tovemment  to 
enter  the  contract. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Gent  Dig.  }  48;  Dec  Dig.  «s>65<0).] 

4.  EUIKKNT  DOHAIIT  *=>254— RlOrtT  OF  AT- 
PEAL— ESTOPPBL— PaTMEHT  OF  AWABU. 

Where  the  party  condemning  takes  posses- 
sion of  tbe  property  and  pays  the  award,  he  is 
estopped  from  objecting  thereto  and  waives  his 
right  of  appeal. 

[Eid.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |  66S;  Dec.  Dig.  «=»254.] 

5.  WOBE  AND  LABOB  «S>14(1)— RiOHT  OF  RK- 
COVKBT— PABTIAL  PKBFOBHANCK. 

Though  recovery  upon  a  spedal  contract 
cannot  be  had  wltbont  snowing  substantial  per- 
formance, where  a  partial  penOrmance  has  re- 
sidted  in  benefits  accepted  by  the  other  party, 
and  the  contract  was  abandoned  by  mutual  con- 
sent, or  was  rescinded  or  extended  1^  some  act 
or  failure  <tf  tiie  defendant,  a  recovery  may  be 
had  therefor  under  a  gnantum  meruit  for  tbe 
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Talne  of  die  work  perfonaed  or  Mrvfcea  ren- 
dersd, 

[Bd.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  I  81;  DecTDic.  ^14(1)-] 

Ob  Btidknce  ®=»368(12)— Documentaet  Evi- 

DBNCB — PA-MJBE  TO  FBODDCB — EfTECT. 

Under  Code  1907,  {  4058,  authorizing  the 
conrt  on  motion  in  an  action  at  law  to  require 

fiartiea  to  produce  books,  documents,  or  writings 
Q  their  possession  which  contain  evidence  per- 
tinent to  the  issue  under  circumstances  where 
they  might  be  compelled  to  produce  them  by 
the  rules  of  procedure  in  chancery,  and  provid- 
ing that,  if  a  plaintiff  fails  to  comply  with  such 
order,  the  court  may  on  motion  i^ve  judgment 
for  defendant  as  in  cases  of  nonsuit,  and,  if  the 
defendant  fails  to  comply  with  the  order,  the 
court  may  give  judgment  against  him  by  de- 
fault, nonsuit  cannot  be  rendered  against  a 
plaintiff  for  failure  to  produce  a  letter  where  no 
notice  to  produce  was  given,  and  it  appeared 
that  lie  had  destroyed  the  letter,  even  though  it 
was  done  to  aroid  the  necessity  of  producing  it, 
since  the  relief  can  only  be  granted  when  the 
document,  to  produce  which  the  notice  was  giv- 
en, was  in  court  or  in  the  possession  of  one  of 
the  parties  before  the  court 

[Bd.  Note.— Fop  other  cases,  see  Evidence, 
Cent  Dig.  H  444,  1655;  Dec.  Dig.  «3»368<12).] 

7.  DiBCOVKBT  «=»70  —  Statutobt  Pboceed- 
ihos—Ahswebs— Effect  of  Insuffxcienct. 

Under  Code  1907,  {  4056.  providing  that, 
wlien  the  answen  to  biterrogatoriea  are  not 
full  or  are  evasive,  the  court  may  dther  at- 
tach the  party  and  cause  him  to  answer  fully'  in 
open  court,  or  tax  him  with  so  much  of  the  costs 
as  may  be  just  and  continue  until  full  answers 
are  made,  or  direct  a  nonsuit  or  judgment  by  de- 
fault, it  was  within  the  discretion  of  the  court 
to  select  any  one  of  the  three  penalties,  and  not 
error  to  refuse  a  motion  insistmg  that  a  nonsuit 
be  granted. 

[Ed.  Note.— For  other  cases,  see  Discovery, 
Cent.  Dig.  S8  84-86;  Dec.  Dig.  «=>70.] 

8.  Evidence  €=>7S,  17S(1)  —  Pbesuicptxos  — 
Destbucxion  of  Eviue.nce. 

Where  i^Intiff  intentionally  destroyed  a 
letter  concerning  which  he  was  interrogated, 
there  was  a  strong  presumption  that  its  con- 
tents were  detrimental  to  his  case,  and  he  can^ 
not  introduce  secondary  evidence  of  its  con< 
tents  to  rebut  such  presumption. 

[Ed.  Note.— For  other  cases,  see  EvideDce. 
Cent.  Dig.  H  98,  100,  680;  Dec.  Dig.  «S9^ 
178(1).] 

0.  Evidence  «=»  187— Second ast  Evidence— 
Materialitt. 

Where  plaintiff  intentionally  destroyed  a 
letter  to  avoid  producing  it  in  court,  claiming 
that  it  contained  private  matters  not  relating  to 
the  case,  it  was  error  for  the  court  to  suataio 
an  objection  to  a  question  as  to  the  contents  of 
the  letter  and  to  require  plaintiff  to  state  only 
so  much  of  the  contents  as  related  to  the  issue 
nn  trial,  since  that  left  it  to  him  to  determine 
the  materiality  of  the  evidence. 

[Fd.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  M  674,  675;  Dec  Dig.  te»187.] 

10.  Trial  «=»188,  139(1),  140(1)  —  Quebtiohs 
fob  coubt  and  j uby— evidence. 

Hie  relevancy  and  competency  of  the  evi- 
dence is  for  the  court;  the  credibility  of  the 
witnesses  and  wught  of  the  evidence  is  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Trinl.  Cent. 
Dig.  H  822,  83^-334,  888-341;  Dec.  Dig. 
188,  189(1),  140(1).] 


U.  Appeal  ahd  Ebbok  «39281(7)-^bb8BIIT- 

ING  QUESnONB  IN  LOWBB  COUBT  — OBJSC- 

TioNB— Reasons. 

Where  defendant  in  objecting  to  plaintifTa 
attorney  exhibiting  to  plaintiff  his  answers  to 
interrogatoriea  stated  no  reasons  few  the  ob- 
jection, the  ruling  of  tlie  conrt  thereon  cannot 
be  reviewed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Die.  <8=>231(7) ;  Trial,  Cent  Dig. 
§g  194,  195,  198.] 

12.  Appeal  and  Ebbob  «s»232(2)— Pbesent- 
ING  QDESTIONS  in  LOWEB  CoUBT—VoUnT- 

teebed  Stateiient— Motion  to  Exclude. 
Where  a  witness  was  shown  his  former  dep- 
osition and  asked  whether  he  had  made  a  copy 
of  a  certain  letter,  and  he  then  volunteered  to 
state  the  contents  of  the  letter,  an  objection  to 
the  question  does  not  entitle  the  conrt  to  review 
the  volunteered  statement  to  which  no  objecti(» 
or  motion  to  exclude  was  made. 

[Ed.  Note.— For  other  cases,  see  Aj^eal  and 
Error,  Cent.  Dig.  St  1430,  1431 :  Dea  Dig.  «=> 
232(2) ;  Trial,  Cent.  Dig.  |  211.1 

13.  EVIDBNQI  «=»lfi9— ADUSSIBnUTT  — 8bo- 

ondabt  Evidercb— Pbeuhinabt  QUBSnON. 
It  was  not  error  to  overrule  an  objection 
to  a  question,  asked  plaintiff  as  a  witness, 
whether  he  had  made  any  copy  of  a  letter  whidi 
he  destroyed  to  avoid  producing  it  in  conrt 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  if  471,  474;  Dec.  Dig.  «=>159J 

14.  Tbxal  «s»208— Reception  of  Evidence— 

WlTHDBAWAL— iNSTRDCTIONa— NeCE&SITT, 

Where  defendant's  counsel  offered  his  an- 
swers to  interrogatories  in  evidence,  but  with- 
drew them  before  they  wore  read  to  the  jury,  no 
instruction  to  disregud  sudi  evidence  was  nec- 
essary. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  B04;  Dec.  Dig.  «=s»208.] 

Appeal  from  Clrctdt  Oonrt,  Mobile  Coun- 
ty; Norvelle  R.  Leigh,  Special  Jndge. 

Action  by  Albert  P.  Bnah  against  Julia  F. 
Russell.  Judgment  for  plaintiff,  and  AefeoA- 
ant  appeals.  Reversed  and  remanded. 

See,  also,  180  Ala.  590,  61  South.  373. 

Harry  T.  Smith  &  Caffey  and  Gr^ry  L. 
Smith,  all  of  Mobile,  for  appellant  Stevens, 
McCorvey  &  McLeod,  of  Mobile,  for  appellee. 

THOMAS,  J.  On  the  former  appeal  the 
law  of  this  case  was  stated  (Bush  t.  Russ^, 
ISO  Ala.  590,  61  South.  873),  and  defendant's 
pleas  6  and  A  were  beld  Insufficient. 

[1]  At  the  last  trial  the  same  matter  of  de- 
fense was  stated  as  follows: 

"A.  The  plaintiff's  said  cause  of  actitm  as 
sued  upon  in  the  complaint  is  baaed  upon  the 
written  contract  entered  into  by  and  between 
the  plaintiff  and  the  defendant  which  was  fully 
described  in  the  third  count  of  the  platntifTs 
complaint  and  to  which  reference  is  iu»w  made, 
and  a  part  of  the  conidderation  for  the  promise 
which  was  sued  upon  was  a  promise  on  the  port 
of  the  plaintiff  to  assist  the  defendant  in  her 
efforts  to  sell  to  the  United  States  govemmeDt 
the  property  on  the  northwest  comer  of  St 
Joseph  and  St  Michael  streets,  and  It  was  one 
of  the  implied  stipulations  of  said  contract  that 
the  plaintiff  in  rendering  such  assistance  would 
not  resort  to  such  unlawful  methods  as  would 
render  said  sale  voidable  at  the  election  of  the 
United  States  gorenunent;  but  the  defendant 
avers  that,  instead  of  complying  with  said  con- 
ditions of  said  contract,  the  plaintiff  resorted 
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to  lobbying  In  order  to  bring  personal  inflnence 
to  bear  upon  the  officers  of  the  United  States 
Soremment  in  making  such  purchase  in  snch 
manner  as  to  render  such  contract  voidable  at 
Ills  electlaQ  oC  the  United  States  gOTernment.** 

The  pobit  la  well  taken  by  demurrer  tbat 
the  allegation.  In  thla  {dea,  that  idalntUTa 
acts  in  making  said  sale  were  audi  as  to 
raider  said  contract  voidable  at  the  election 
ct  tb»  United  States  goveniment,  was  In 
effect  a  mere  legal  conclnaiOD,  and  was  not 
"a  socdnct  statement  of  the  facts  relied  m,** 
as  required  by  section  5330  of  tbe  Code.  13ie 
antboriUes  on  this  point  were  effected  by 
Mr.  Justice  SomerrUle  in  Phoenix  Ina  Go.  t. 
Moog,  78  Ala.  284,  301,  66  Am.  Rep.  81,  to 
which  may  be  added  Tennessee,  etc,  Ga  r. 
Hmidon,  IDO  Ala.  451,  456,  14  South.  287; 
K(daky  T.  Bnslen,  108  Ala.  07,  100,  15  South. 
S58;  Johnson  t.  By.  C!o..  104  Ala.  241,  16 
South.  T5,  58  Am.  St  Sep.  88;  Lawbm  t. 
Bicfcetts,  104  Ala.  480.  486,  16  South.  59; 
St  Louis,  etc.,  Co.  t.  Phillips,  165  AU.  504, 
61  South.  638;  Mobile  Elec.  Ca  t.  Sanges. 
160  Ala.  841.  851,  58  South.  176,  Ann.  Ofts 
1012B.  461. 

Without  a  statement  of  the  facts  relied  on 
to  defeat  plaintiff's  suit  how  could  the 
plaintiff  know  what  tbe  real  defaise  was? 
The  plea  foUs  to  dlsdose  what  act  or  acts 
of  the  plaintiff  rendered  the  omtract  T<ridable 
at  the  election  of  the  govemmait.  It  can- 
not be  said  that  the  allegation,  that  "plaintifl 
resorted  to  I<rt>l)ylng  in  order  to  bring  per- 
8<»al  influences  to  bear  upon  the  officers  of 
the  United  States  goTemment**  was  suf- 
flclently  spedflc  to  point  out  the  t^cers  so 
sought  to  be  tofinenced,  or  to  amount  to  an 
averment  that  an  officer  of  the  United  States 
soremmait  having  the  anthori^  at  the  time 
to  determine  the  site  of  the  post  office  in 
Mobile  was  influenced  by  an  Imjnroper  act 
of  the  idaintur  to  locate  the  post  office  on 
defendant's  lot.  It  would  have  been  impos- 
sible for  the  plaintiff  to  prepare  to  meet  sncb  a 
defense.  The  defoidant,  by  her  plea,  declined 
to  give  this  specific  Information  relied  upon, 
preferring  rather  to  state  her  conclusion  that 
the  contract  of  sale  was  voidable  at  tbe  In- 
stance of  the  United  States  government,  be- 
cause of  the  existence  of  facts,  known  to  her. 

[2]  It  Is  fundamental  that,  If  a  plea  Is 
-directed  to  tbe  whole  complaint  it  must  be 
a  complete  answer  to  every  separate  count 
thereof;  If  pleaded  to  less  than  the  wh(de 
complaint,  It  must  be  a  complete  answer  to 
the  count  or  counts  to  which  it  purports  to 
reply.  Falling  In  this,  it  Is  subject  to  de- 
XDurrer;  for  a  plea  must  go  as  far  as  It 
professes  to  go.  1  Cbitty,  PI.  476;  Arch. 
Civ.  PL  168,  173;  Gould's  PI.  159,  c.  4,  S 
6 ;  Id.  c.  6,  S3  98-8 ;  Stephen's  PI.  (Tyler)  pp. 
21S,  216;  Heard's  Civ.  PL  161;  Adams  v. 
McMillan.  Ex'r,  7  Pott.  73 ;  Deshler  v.  Hodg- 
«8,  3  Ala.  609;  Standlfer  v.  White,  9  Ala. 
627;  Mills  V.  Stewart  12  Ala.  90;  White  v. 
Xarbrough.  16  Ala.  109;  Tomkies  v.  Rey- 
aoldfl,  17  Ala.  10»i  Wilkinson  v.  Moselejr,  80 
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Ala.  562;  Galbreath  v.  Cole  et  aL,  61  Ala. 
141;  Foster  v.  Napier,  73  Ala.  595;  Werth 
V.  M.  L.  A  I.  Co.,  89  Ala.  374,  7  South.  198 ; 
Smith  V.  Dick,  95  Ala.  311,  10  South.  845; 
First  Nat  Bank  of  B'ham  v.  First  Nat  Bank 
of  Newport  116  Ala.  520,  22  South.  976; 
Snedecor  v.  Pope,  143  Ala.  275,  39  South. 
318. 

[3]  The  complaint  contains  four  counts. 
Tbe  first  la  on  account ;  the  second  Is  for  work 
and  labor  done ;  the  third  is  a  special  count 
upon  the  contract  therein  set  forth  at  length, 
in  which  the  defendant  conditionally  agreed 
to  pay  the  plaintiff  for  service  to  be  rendered 
In  assisting  her  to  sell  certain  of  her  prc^r- 
ties  to  the  United  States  government  and  the 
performance  of  the  service  by  plaintiff,  and 
the  happening  of  the  contingency  upon  which 
the  agreement  to  pay  the  $30,000  was  based, 
are  alleged ;  and  the  fourth  is  a  special  count 
upon  the  same  contract  but  alleging  more  In 
detail  the  things  done  by  appellee  In  per- 
forming his  promise  to  assist  appellant  in 
her  efforts  to  sell  to  the  United  States  cer- 
tain property  which  she  owned.  Among  other 
things,  it  is  alleged  In  this  count  that  after 
appellee  had  succeeded  In  having  the  United 
States  to  select  and  agree  to  purchase  said 
property  upon  the  oondltlcm  that  the  title  be 
found  to  be  satisfactory,  the  officials  of  the 
United  States  government  in  charge  of  tbe 
matter  decided  that  defendant's  title  was 
defective;  that  it  was  then  agreed  by  all 
the  parties  at  interest  that  the  United  States 
should  omdemn  the  property  as  a  site  for 
the  post  office  building ;  and  that  in  the  con- 
demnation proceedings  the  value  of  the  prc^ 
erty  should  be  fixed  at  the  amount  which 
the  United  States  had  agreed  to  pay  there- 
for and  which  appellant  had  agreed  to  ac- 
cept therefor.  It  Is  further  alleged  that  con- 
demnation proceedings  were  Instituted  and 
prosecuted  to  a  final  decree  condemning  the 
property  without  objection  on  the  part  of  the 
defendant,  the  value  being  fixed  at  the 
amount  for  which  she  had  agreed  to  sell, 
which  amount  was  paid  by  the  United  States, 
to  her,  in  pursuance  of  said  condemnation 
proceedings ;  and  that  appellant  then  convey- 
ed the  said  property  to  the  United  States 
pursuant  to  the  decree. 

This  condemnation  was  Instituted  and  con- 
ducted in  the  proper  court  as  a  convenl^t 
method  of  taking  over  the  defendant's  prt^ 
erty  according  to  the  agreement  of  purchase, 
and  of  curing  any  possible  defect  In  defend- 
ant's title  thereto;  at  the  same  time  Its 
actual  and  legal  result  was  a  final  Judgment 
of  condemnation  of  the  property,  by  a  court 
of  competent  Jurisdiction,  rendered  at  the 
instance  of  the  United  States  government 
against  the  defendant  and  said  property.  A 
final  Judgment  of  such  character  not  appealed 
from,  procured  by,  and  acquiesced  In  by,  the 
TJnlted  States  government,  and  fully  satisfied 
by  the  payment  on  its  part  of  the  damages 
or  purdiase  price  so  assessed  and  adjudged, 
could  not  thereaftor  be  dlrtuihed  nor  vacated. 
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Tb»  Jod^ent,  being  In  all  things  regular 
and  flnal,  precluded  Inquiry  Into  the  pre- 
liminary negotiations.  The  plaintiff  may 
hare  resorted  to  lobbying,  In  the  Initial  pro- 
ceedings, to  bring  the  property  to  the  atten- 
tion of  the  government  authorities,  and  bo 
might  have  caused  an  executive  officer  of 
another  department  ot  the  goremment  to 
suggest  such  condemnation  of  the  defendant's 
real  property ;  and  yet  the  United  States,  by 
resOTt  to  this  extraordinary  power  of  gorem- 
meot,  had  ta^en  defendant's  said  property 
for  its  legitimate  needs,  paid  the  damages 
therefor  aa  determined  by  the  rules  of  law 
governing  siicfa  cases,  and  the  defendant  own- 
er had  received  said  damages  so  assessed  f<^ 
the  condemned  property.  Thereafter  the 
United  States  bad  no  right  of  appeal  or  of  re- 
view, and  no  right  of  rescission,  for  all  the 
negotiations  and  Incidents  of  purchase,  to- 
gether with  the  agreement,  were  merged  into 
the  binding  judgment,  and  the  Judgment  was 
fnlly  dlscliarged,  and,  so  far  as  the  pleadings 
dlscdoee,  the  defendant  was  enjoying  the  full 
benefits  <^  plaintifrs  services,  and  no  efTort 
on  the  part  ot  the  United  States  government 
was  being  made,  or  even  threatened,  to  dis- 
turb the  ^oyment  of  the  proceeds  the 
condemnatlMi  proceedings. 

[4]  In  Lewis  oa  Eminent  Domain,  toL  2, 
1  783,  it  Is  declared  that  If  the  party  con- 
demning takes  possession  of  the  pr(^rty 
under  the  proceedings  (Wilmington  &  Susg. 
H.  Co.  T.  Condon,  8  GUI  A  J.  [Md.]  443),  or 
pays  the  damages  awarded  (Marquette,  H.  & 
O.  R.  Go.  V.  Probate  Judge,  53  Mich.  217,  18 
N.  W.  788),  this  will  constitute  an  estt^^l 
from  prosecuting  objections  to  the  report  or 
the  proceedings,  and  a  waiver  of  the  right 
of  appeal.  On  the  same  principle,  in  Endl- 
cott  Petitioners,  24  Pick.  (Mass.)  830,  It  is 
held  that  an  acceptance  ot  the  sum  awarded 
or  decreed  as  damages  wUl  preclude  an  ap- 
peal by  the  defmdant  in  condemnation.  El- 
liott, App.  Praa  8  150;  People  v.  Mills,  109 
N.  Y.  69,  15  N,  B.  88e :  Pelch  v.  Oilman,  22 
Vt  38;  Hawley  v.  Harrall,  19  Conn.  142; 
F.  W.  I.  Oa  V.  Chicago  Ca,  11  Tex.  Civ.  App. 
600,  Sa  S.  W.  150;  Matter  of  Woolsey,  95 
N.  T.  135 ;  Schatz  T.  Pfell.  56  Wis.  429,  14 
N.  W.  628;  Holland  v.  Spell,  144  Ind.  581, 
42  N.  B.  1014;  Test  v.  Larsh,  76  Ind.  452; 
Byer  t.  New  Castie,  124  Ind.  86,  24  N.  E. 
678;  1  BUlott  on  Streets  and  Roads,  }  305. 
In  his  AKwlIate  Procedure  (section  161), 
Judge  Elliott  says: 

"It  will  be  observed  that,  in  the  cases  in  wbich 
it  has  been  held  that  an  estoppel  exista,  the  act 
necessarily  affirmed  tke  validity  of  the  judgment 
Hius,  where  a  i^arty  accepts  money  or  property 
awarded  him  by  a  judgment,  he  concedes  the 
validity  of  the  judgment,  since  it  Is  by  virtue  of 
the  judgment  tlut  he  obtains  the  mtmey  or  prop- 
erty." 

In  Holland  t.  Spell,  npm.  OUiC  Jndea 
Hadsey  obaerrea: 

**We  can  ooBodvs  of  no  nod  retson  i^  he 
sbonld,  in  good  cooaelenGa,  oe  pennitted  to  te- 
cdve  aU  the  benefits  of  the  (cuidemnation)  pro- 
ceeding, and,  wUle  holdfaig  thon^  deny  llkat  the 


proceeding  is  effectual  to  create  the  burdens  eoi^ 
respoodiog  to  audi  benefit" 

In  Garrison  v.  New  York,  21  WalL  (U.  S.) 
196.  20B,  2(^,  22  L.  Bd.  612,  the  court  says: 

"In  the  proceeding  to  ocmdemn  the  property  of 
the  plaintfir  for  a  pubUe  street,  tiiere  was  nodi- 
ing  In  the  nature  ot  a  contract  bMween  tain  and 
the  city.  The  state,  in  virtue  of  her  right  of 
eminent  domain,  had  authorized  the  dtj  to  take 
his  property  for  a  public  purpose,  upon  luaking 
to  Urn  just  compensation.  All  wat  the  Consti- 
tution or  justice  required  was  fbst  a  jiwt  com- 
pensation should  be  made  to  him,  and  hia  prop- 
erty would  then  be  taken  whether  or  not  he  as- 
sented to  the  measure." 

It  follows  therefore  that  plea  A  was  no 
answer  to  the  fourth  co.unt  'of  the  complaint 

[1]  Although  recovery  upon  the  spet^ 
contract  cannot  be  had  without  showing  sub- 
stantial performance,  yet  where  a  partial 
performance  has  resulted  In  benefits  that 
were  acc^ted  by  the  other  party,  and  the 
contract  was  abandoned  by  mutual  ccmsent, 
or  was  rescinded  or  extended  by  some  act 
or  failure  of  the  defendant,  a  recovery  may 
be  had  therefor  under  a  quantum  meruit, 
for  the  value  of  the  wort  performed  or  serv- 
ices rendered.  2  GreenL  Bv.  (16th  Eld.)  i 
10^  and  authorities ;  l^omas  et  aL  t.  Ellis 
et  aL,  4  Ala.  108;  Merrlweather  v.  Taylor, 
15  Ala.  735;  Hawkins  v.  Gilbert,  19  Ala. 
54;  Klrkland  v.  Gates.  26  Ala,  465;  Davis 
T.  Badders  ft  Brltt,  95  Ala>  348,  10  South. 
422 ;  riorence  Gt&a.  Co.  v.  Hanby,  Bec'r,  101 
Ala.  16,  13  South.  343 ;  "Watson  t.  Kirby  & 
Sons,  m  Ala.  436,  20  South.  624;  Martin  v. 
Massle,  127  Ala.  504,  20  South.  31;  Aarnes 
7.  Windham,  187  Ala.  513,  34  South.  816; 
Matthews  v.  Farrell.  140  Ala.  298.  311,  37 
South.  325;  Hlgghis  Mfg.  Co.  v.  Pearson, 
146  Ala.  628.  40  South.  679;  Walstrom  v. 
OUvei^Watts  Const  Co^  Ittt  Ala.  808,  50 
South.  46;  Smith  t.  Shaxpe  et  aL,  162  Ala. 
433,  60  South.  881,  186  Am.  St  Bep.  52; 
Dees  V.  Self  Bros.,  165  Ala.  226,  61  South.. 
735.  In  Montgomery  County  v.  Pruett,  175 
Ala.  391,  395,  57  South.  823,  824,  thla  court 
declared  that  a  plea  setting  up  the  plalntiiTs 
breach  of  a  special  provision  of  the  con- 
tract is  not  "a  sufficient  answer  to  the  com- 
mon counts,  though  It  may  be  to  a  count  on 
the  contract"  It  follows  that  a  plea  setting 
up  an  Implied  condition  of  the  contraict  la 
no  answer  to  the  conunoit  count  fbr  serricea 
rendered. 

Appellant's  next  assignment  of  error  chal- 
lenges the  ruling  of  the  court  In  declining  to 
compel  the  pUdntifl,  Bush,  as  a  witness,  to 
give  the  contents  of  a  letter  that  had  been 
destroyed,  and  in  refnslng  defendant's  mo- 
tion for  a  nonsuit,  because  of  Bush's  failure 
to  set  out  the  letter  In  extenso  in  his  re- 
q>onse  to  interrogatories  propounded  to  bim 
under  the  statute. 

[1]  The  court  may,  on  motion  and  doe  no- 
tloe^  oa  tlie  trial  of  actiona  at  law,  reqnlre 
the  partlea  to  produce  bot^s,  docunents,  or 
writings  In  their  possession,  custody,  control, 
or  power,  which  contain  evidence  pertinent 
to  flw  issue,  In  caaes  and  undw  dream" 
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stanceB,  wtaen  llHsr  vOiUt  te  compOMl  to 
pMdnoe  tlie  flame  by  the  ardiiuury  rates  of 
procedure  in  cSiaiicery.  Oode  10OT,  |  40SS. 
If  a  plalntlfl  falls  to  comply  with  sudi  or- 
der, the  oout  mafi  on  mothm,  cl^o  tbe  Uke 
Jndgmoit  for  fbe  dsfendant  U  In  cases  of 
nonsmt.  and.  If  llie  dafendant  falls  to  con^ 
wttb  the  ordw,  tbe  eowrt  may  on  motfoo 
glTe  Jndsment  against  him  hy  defaiOt  Code, 
i  4068.  Before  the  passage  ot  this  statate, 
tt  VBB  held  ttiat  a  oonrt  of  law  ooald  not 
compel  production,  but  courts  trf  equity 
might  V.  ft  A.  Mln.  Co.  t.  Hale  ft  Ca,  93 
Ala.  042,  0  South.  206;  Golden  t.  Conner. 
89  Ala.  tm,  8  South.  148.  In  SherrtU  t. 
Merchants  ft  Medtkanic^  Trust  ft  Savings 
Bank.  70  Sontb.  723,  thU  court  held  that 
tbe  plan  of  the  statute  must  toe  followed,  to 
entitle  one  to  Its  benefits;  and  that  It  must 
be  made  tb  appear  that  the  sublects  of  Oe 
notice  to  produce  were  In  court  or  In  the 
possession  of  one  before  the  court  Mc- 
X>uffee  T.  CoOiaa,  U7  AUi.  487,  28  South.  45. 

In  tbe  case  before  us  the  reecurd  does  not 
oootaln  a  "motion  and  due  notice  tbereof ' 
to  require  tbe  party  to  produce  the  letter 
under  section  4053  of  the  Code.  TbB  ques- 
tion for  decision  aroee  on  tina  cross-examina- 
tion of  tbe  plaintiff.  Bush,  while  a  witness 
In  bis  own  behalf.  He  was  asked  by  de- 
fendant's counsel  for  certain  letters  and 
telegrams  received  and  sent,  as  to  the  pro- 
posed post  office  site.  The  witness  admitted 
tiiat  he  had  sent  a  telegram  to  one  Ann- 
brecht  and  exhibited  a  copy  thereof  to  coon- 
sel.  He  was  then  asked:  "WiU  you  pro- 
duce tbe  letter  ttiat  you  recdtved  from  Mr. 
Armbrecbt"?  Witness  answered:  "No.  sir; 
I  could  not  do  It"  When  asked  what  be  did 
with  the  letter,  witness  answered:  "It  has 
been  destroyed.  There  Were  some  matters 
of  a  personal  nature  in  that  that  bad  no 
bearing  on  this  proposition."  When  ques- 
tfoned  as  to  the  date  of  Its  destruction,  wit- 
ness answered  to  tbe  effect  that  he  "could 
not  even  ai^roxlmate  it"  Counsel  then  ask- 
ed:  "Don't  yon  know  It  was,  Mr.  Bnsh, 

*  *  *  yon  destroyed  that  letter  when  I 
propounded  interrogatories  calling  for  it? 

*  *  *  Was  that  when  I  called  on  you  to 
produce  Armbrecbt's  letters,  you  tore  thexn 
up  and  destroyed  them?"  Witness  answer- 
ed: "ISiat  one  letter,  yes ;  I  declined  to  pro- 
duce it  There  were  one  or  two  matters  of 
a  personal  nature  In  that  l^ter."  When  ask- 
ed, "Tdl  OS  tbe  contents  of  that  lett», 
please,"  witness  answered,  "No,  sir."  The 
defendant  thai  moved  tbe  court  to  ocnnpel 
the  witness  to  give  tibe  contents  nf  the  letter 
from  start  to  finish.  Hie  plaintiff  Interposed 
an  objection  to  this,  and,  lbs  objection  being 
aa  stained,  defendant  excepted,  and  here  as- 
signs ttds  ruling  as  error.  Tbe  eoart,  bow- 
ever,  then  stated  that  the  witness  could  de- 
tail the  contents  of  the  letter  rating  to  the 
otae.  but  not  aatteca  otf  m  pafamftl  mAart. 

Obvfoualy,  the  letter  could  not  kare  been 

nao.-2e 


pvoduead.  upm  motion  and  due  notice  for  its 
prodncUMi,  under  the  terms  of  the  statute ; 
dnce  the  witness  stated  that  "^t  was  ds- 
fltroyed  fOr  the  purpose  of  preventing  my 
having  it  here  in  this  tilaL" 

[7]  The  defendant  ttiwenpon  moved  tbe 
oouxt  to  enter  a  nonaott  mc  a  dismissal  of 
tlie  cause,  bn  the  ground  that  tbe  defendant 
had  propounded  Intcnogatories  to  the  plain- 
tiff In  October  31,  iStlO,  anumgst  other  tbings 
calling  for  the  contents  ot  a  lettw,  and  for 
tba  prodnctitio  of  a  cojpf  of  a  letter  from 
Wm.  H.  Armbrecht  to  the  witness,  referred 
tb  In  the  tcOegram  lost  read,  from  BCr.  Budi 
to  Ift.  Annbrecht  and  "It  now  appears  from 
Mr.  Bush^  teBtlnxmy  that  be  datlbOTatety 
destroyed  that  letter  to  prevent  revealli^  its 
omtents  in  answer  to  those  Interrogatories, 
and  did  so  without  keeping  a  copy  of  that 
pordon  thereof  which  related  to  this  mat- 
ter, or  reciting  the  contents  even  so  far  as 
that  part  which  related  to  this  matter  was 
concerned."  The  court  overruled  the  motlcm, 
and  tbe  defoulant  exerted.  ISila  ruling  is 
assigned  as  error. 

By  section  4056  ot  the  Obde  of  1907,  when 
tbe  answers  to  interrogatories  pn^xnmded 
under  the  statute  "are  not  full,  or  are  eva- 
sive," the  court  may  eitber  (1)  attadi  tbe 
party  and  cause  blm  Co  answw  fnUy  in  t^en 
court  or  (2)  tax  him  with  so  mneb  of  the 
costs  as  may  be  Just,  and  continue  tbe  cause 
until  full  answers  are  made,  or  @)  dlxect  a 
nonsidt  or  Judgment  by  default,  or  eater 
suCh  decree  as  would  be  appropriate  If  sucb 
defaulting  party  offered  no  evidence,  ^e 
court  has  tbe  discretion  wbldi  mode  to  adc^t 
in  order  to  compel  full  and  direct  answer. 
Goodwin  V.  Harrison,  6  Ala.  488;  Pool  v. 
Harrison.  18  Ala.  Q14 ;  Ex  parte  Orantland, 
29  Ala.  69;  Ex  parte  McLendtw,  33  Ala.  276; 
Culver  V.  Ala.  Mid.  By.  Co..  108  Ala,  330. 
18  South.  827.  A  movant  cannot  deprive 
the  court  of  this  discretion  by  limiting  his 
motion  to  the  request  for  a  nonsuit  When- 
ever the  motion  so  limits  the  action  of  tbe 
court  it  may  be  refused,  even  Chough  tbe 
trial  Judge  may  believe  tbe  party  against 
whom  tbe  motion  Is  directed  was  in  default 
and  should  be  compelled  or  punished  by  one 
or  tbe  other  of  tbe  methods  provided  in  the 
statut&  In  shwt  the  court  lu  Its  dis- 
cretion, may  pursue  any  CHie  of  tbe  three 
courses  provided  by  the  statute,  and  no  error 
can  be  predicated  upon  tbe  reftisal  of  a  mo- 
tion q>ecljBcalIy  inslstliig  that  the  oonrt 
adopt  a  particular  one  of  the  three  alterna- 
tives, selected  and  pointed  tout  to  the  court 
therein.  The  exercise  of  sucii  discretion  is 
not  tbe  subject  of  review,  (^ly  of  Bessoner 
V.  Southern  Baitway  Co.,  167  Ala.  428^  48 
Sooth.  lOB. 

m  The  important  qusstlon  preiutsd  by 
tbe  aaslgnniant  at  errors  is  tbe  conrtfs  fail- 
ure, on  motion  of  drtVwidanfr,  to  (tompd  the 
wltMBB  to  state  flie  osntents  of  tbe  letter, 
ttwt  tbe  onurt  xaigtit  Judfo  of.lts  oompetencgr, 
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and  nofc  leave  it  to  fbe  wltoesa  to  "state  the 
contents  of  tbe  letter  as  relating"  tli>  tlie  Is- 
ene  on  trial. 

In  Broadwell  t.  StUes,  8  M.  J.  Iav,  SS,  the 
Chief  J^ustice  declared  that  the  fact  of  de- 
atractlon  exdtes  snspiclon  and  unfavorable 
preaamption,  and  that  he  who  rolontarlly, 
without  mistake  or  accident,  destroys  pri- 
mary evidence,  thereby  deprives  himself  of 
the  production  and  use  of  seomdary  evi- 
dence; that  to  admit  such  evidence  "under 
such  circumstances  is  as  repugnant  to  prin- 
ciple 08  to  deny  a  party  the  cross-examina- 
tion of  the  witness  of  his  adversary." 

In  Juzan  et  aL  v.  Toulmln.  9  Ala.  6^,  681, 
44  Am.  Dec.  448,  this  court  declared,  touch- 
ing the  admiflsloa  of  secondary  evidence, 
that  "if  any  snwldon  hangs  over  tbe  instni- 
mcnt,  or  that  It  Is  designedly  withh^»  a 
rigid  Inquiry  shoold  be  made  Into  the  rea* 
sons  of  Its  n^prodnction"  before  secondary 
evidence  will  be  admitted  of  Its  contents. 
Agee  T.  MeBSOT-Ubore,  etc.,  Co.,  16S  Ala. 
291.  SI  South.  829. 

An  onfororable  Inference  may  be  drawn 
against  one  who  suppresses  or  destroys  evi- 
dence. A  famUlar  illostratlon  g^ven  of  this 
presumption  is  found  in  the  case  of  Armory 
V.  Delamlre,  1  Stra.,  604;  s.  c,  98  Eag. 
Reprint,  664.  Commenting  thereon,  Mr.  Jus- 
tice Sherwood  (Pomeroy  v.  Benton,  77  Ho. 
64.  87)  said: 

"It  ii  easy  to  see  that  tbe  diimney  sweep's 
boy  would  have  been  in  but  a  sad  case,  if  he 
had  been  required  to  show  by  'secondary  evi- 
dence' what  die  contents  of  the  empty  socket 
were;  something  which  be  knew  not;  some- 
thing whidi  die  spoliating  defendant  alone 
knew." 

So  In  1  PhUUps*  Evidence  (8d  Ed.)  422,  the 
author  says  it  la  held  in  the  Queen's  Case 
(Vincent  v.  Cole,  M.  &  M.  258)  that  it  Is  not 
allowable,  on  cross-examination,  In  the  state- 
ment of  a  question  to  a  witness,  to  repreeient 
the  contents  of  a  letter,  and  to  ask  the  wit- 
ness whether  he  wrote  a  letter  to  any  per- 
son with  such  contents,  or  to  the  like  efTecrt ; 
because  the  counsel  might  thus  put  the  court 
In  possession  of  a  part  tmly  of  the  contents 
of  a  written  paper.  In  Wlnchell  et  al.  v.  Ed- 
wards et  al.,  67  111.  41,  49,  it  is  stated  that 
when  a  person  Is  proved  to  have  suppressed 
any  apexes  of  evidence,  or  to  have  defaced 
or  destroyed  any  written  instrument,  a  pre- 
snmptlon  will  arise  that.  If  the  truth  bad 
appeared,  it  would  have  been  against  his  in- 
tegrity, and  that  his  conduct  is  attributable 
to  his  knowledge  of  the  circumstances.  The 
general  rule  is.  Omnia  pmsumuntur  contra 
spoliatorem.  1  Phillips  on  Stv.  c.  10,  p.  602, 
2  Note  177  (2);  1  Jones.  Elr.  H  17,  U,  18a; 
1  Wigmore,  Et.  278,  291;  2  Chamberlayne. 
St.  1070  A.  Mr.  Oreenleaf  (Br.  OAth  Bd.] 
VOL  8,  f  S4)  says  that  the  presomptlon  In  sndi 
cases  "is  strong  against  the  party,"  but  is  not 
conduslTe,  "because  limocent  poEsons,  under 
the  Inflnence  (tf  terror  frton  the  danger  of 
thair  aitnatloB,  or  Induced  by  bad  coumal. 


have  Bometimee  been  led  to  the  tfmnlation 
or  destruction  of  evidence.  Bat  the  burden 
of  proof  In  these  cases  la  on  the  party  to  ex- 
plain bis  c<mduct  to  the  satisfaction  of  the 
Jury."  1  OreenL  £t.  (16th  Ed)  |  37;  Beat 
on  Presumptions,  {I  146,  149.  In  Kyle  T. 
Slaughter,  158  Ala.  109,  48  South.  343,  where 
the  Question  of  Inquiry  was  the  effect  of  a 
proviso  under  a  certain  deed,  Mr.  Justice  An- 
derson said: 

"If  the  deed  contained  this  clause,  its  preser- 
vation by  A.  H.  Slaughter  would  have  establish- 
ed beyond  dispate  his  title  to  the  property  and 
his  right  to  convey  It  to  his  second  wife.  Sane 
and  reasonable  people  do  not,  as  a  rule,  destroy 
evidence  favorable  to  the  establishmoit  of  their 
own  title.  A  party  who  destroys  the  evidence 
by  which  his  claim  or  title  may  be  Impeacbed 
tnereby  raises  a  strong  presumption  agauist  the 
vaUdity  of  bis  cbdm." 

Hiougb  there  was  no  formal  motion  to  pro- 
duce the  letter,  tbe  record  shows  that,  when 
testifying  as  a  witness  In  hla  own  l>ehalf,  and 
cross-examined  by  defendant's  counsel.  Bush 
was  produdi^  his  correspondence  with  many 
parties  relating  to  the  location  of  the  post 
office  on  Mra.  Russell's  lot;  that  a  copy  of  a 
telegram  from  blm  to  Armbrecht  showed 
that  the  letter  In  question  bad  been  received 
and  that  it  was  important.  At  this  point  wit- 
ness was  as'^ed  by  defendant's  counsel  to  re- 
peat tbe  contents  of  tbe  letter  received  from 
Armbrecht;  but  witness  declined  to  do  sa 
It  was  made  clear  to  tbe  court  that  tbe  plain- 
tiff bad  destroyed  the  letter,  to  prevent  being 
required  to  produce  it  on  tbe  trial,  and  that 
It  was  destroyed  after  defendant  bad  pro- 
pounded, under  the  statute  (Code,  H  4049, 
4057),  biterrc^tories  to  tbe  plaintiff.  Bush, 
and  after  tbe  latter  had  prepared  bis  sn- 
uwers  thereto. 

If  tbe  presumption  is  against  one  who  sup 
presses  or  destroys  documentary  evidence, 
and  such  party  may  not  introduce  secondary 
evidence  of  the  contents  of  the  paper,  it  la 
also  true  that  tbe  opposite  party  may  show 
its  contents,  to  support  the  unfavorable  pre- 
sumption that  the  jury  may  draw  from  its 
suppression  or  destruction.  This  may  be 
shown  by  the  testimony  of  any  competent 
witness  knowing  its  contents. 

[1, 1 0]  In  this  case  the  defendant  wugbt 
to  establish  tbe  contents  of  a  letter,  by  re- 
quiring tbe  recipient  to  state  to  the  court 
what  the  letter  contained,  to  tbe  end  that  its 
relevancy  might  be  passed  on  by  the  court. 
Tbe  court  required  the  witness  to  detail  only 
such  portion  of  tbe  contents  of  the  letter  as 
the  witness  deemed  relevant  to  the  issue. 
This  was  pOTmltting  the  witness  to  pass  up<Hi 
tbe  relevancy  <^  tbe  testimony.  1  Jones,  Ev. 
U  173,  174;  Do  Oraffenreid  v.  Thtmias.  14 
Ala.  681;  Western  Ua  Tel.  Co.  v.  Bowell, 
168  Ala.  29S,  815,  45  South.  78;  Dominick  V. 
Bandolph,  124  Ala.  657.  27  South.  481.  Tbs 
judge  posses  upon  the  admisslbiUty.  mate- 
riality, or  releranor,  of  the  avldaMe  i^ered; 
the  Jury  deddea  upon  the  weight  of  tbe  evi- 
dence.  Tbe  Judge  passes  upon  the  oompe- 
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toocy  of  eWdoice  and  of  the  wltnetises.  Dom- 
Inick  T.  Bandolph.  supra.  Tbe  jnry  passes 
upon  the  credibility  of  the  witnesses.  Veoa- 
ble  T.  Venahle,  165  Ala.  621,  61  South.  833. 

After  service  on  plaintiff  of  the  interroga- 
tories propounded  under  the  statute,  calling 
for  the  correspondence,  tbe  plalutifl!  cannot 
Boocessfully  maintain  that  the  docoment  call- 
ed for  in  the  Interrc^torles  and  destroyed 
by  him  was  not  material  evidence,  or  that 
be  had  disclosed  the  material  portions  there- 
of. Nothing  short  of  tbe  Judgment  of  the 
<!ourt  upon  the  retovancy  ot  tbe  contents  of 
the  l^ter  wUl  satls^  tbe  reason  for  the 
rnle  of  the  anthwltles  we  hare  dted.  For 
this  error  of  the  trial  court  in  sobstltating 
the  Judgment  of  the  witness  for  that  of  the 
court,  touching  the  materiality  of  portions 
of  documentary  evidence,  the  cause  is  re- 

[1 1]  The  fifth  and  atxtli  assignments  of  er- 
Tttr  challenge  ttie  mllng  of  the  court  allows 
ing  the  plalntUTi  attorney  to  ezhlhlt  to  plain- 
tiff, as  a  witness*  bis  answera  to  Interroga- 
tories wtalcb  bad  been  pn^Kranded  to  blm  by 
the  defWdant  The  def^dant,  obJecUng  to 
this  ruling,  assUPoed  no  reas<ma  &»>  the  ob- 
jection. There  Is,  then,  nothing  for  ns  to  re- 
view. Buttedge  T.  Bowland,  161  Ala.  114, 
12S,  49  South.  461;  B.  B.,  It,  &  P.  Cft  T.Land- 
nun,  1S3  Ala.  200,  46  South.  198, 127  Am.  SL 
Bep.  25;  L.  &  N.  B.  B.  CkK  T.  Banks,  132 
Ala.  471,  81  Sotttta.  S73;  WUliams  t.  Gall- 
y4»i,  107  Ala.  443, 18  South.  162. 

[11]  Adde  from  this,  no  error  was  commit- 
ted. Assignment  of  error  numbered  5  assets 
that  the  trial  court  erred  In  thus  permitting 
tbe  plalntlif,  while  a  witness,  to  be  shown 
his  answers  to  tbe  Interrogatories  thereto- 
fore pnqwunded  by  defendant;  and  assign- 
ment numbered  0  is  iH%dlcated  upon  the 
court's  permitting  plalntlif,  as  a  witness,  to 
refresh  bis  recollecti<Hi  by  Inspecting  his  an- 
SWW8  to  said  Intern^torles.  Biley  r. 
Fletcher,  185  Ala.  670,  64  South.  86;  Goun- 
cU  T.  Mayhew,  172  Ala.  205.  55  South.  314; 
B.  B.,  U  &  P.  Ca  T.  Seaborn,  168  Ala.  668, 63 
South.  241 ;  Ackten  t.  Hi<^man,  63  Ala.  494, 
35  Am.  Bep.  54;  Mlms  T.  Stardevant,  86  Ala. 
636;  Bondnrant  t.  Bank,  7  Ala.  830;  1 
Oreenl.  Br.  (16th  Ed.)  643,  {  439,  a  Tbe  ex- 
Ubltlim  of  tbe  interrogatories  to  witness  was 
not  for  the  purpose  of  refieshing  bis  recdl- 
lection  as  to  the  contents  oi  tbe  lett^  or  of 
his  f6rmer  deposition,  but  on  the  question 
whethn  Oie  witness  had  made  such  a  copy  of 
tbe  letter  m  extracts  therefrom.  No  part  of 
tbe  contents  of  tbe  letter  or  deposition  was 
called  lot  by  the  question  propounded. 
Wben,  however,  the  witness  had  answered, 
and  volunteered  to  give  the  substance  of  tbe 
letter,  the  defendant  should  have  interposed 
an  objection,  or  a  motion  to  exclude,  as  to  so 
much  of  the  answer  as  was  not  resixinslve. 
Tbe  defendant,  fftlllng  in  this,  cannot  now 


maintain  that  prejudicial  error  was  commit- 
ted. Phoenix  Ins.  Co.  v.  Uoog,  78  Ala.  284* 
306,  66  Am.  Bep.  31;  B.  B.,  L.  ft  P.  Co.  T. 
Barrett,  179  Ala.  274.  290,  60  South.  262; 
Forrester  v.  May.  8  Ala.  App.  281,  67  South. 
64. 

[IS]  The  seventh  assignment  of  error  Is 
based  on  the  action  of  the  court  In  overmUng 
defendant's  objection  to  the  following  ques- 
tion propounded  to  plaintiff  as  a  witness,  by 

his  couns^: 

"Tou  were  asked  the  question  as  to  whether 
or  not,  at  or  prior  to  the  time  of  the  destruction 
of  this  letter  of  Mr.  Armbrecht,  you  made  any 
copy  of  that  part  of  it  which  related  to  this 
cose.  Now,  I  ask  you  whether  or  not  you  had 
made,  or  had  had  made,  any  memorandum  or 
writing  of  the  substance  of  that  letter  in  so  far 
as  it  related  to  the  post  office  site  matter." 

The  anestiw  wait  no  further  than  to  ask 
wbetibw  ta  not  a  memorandum  ot  tbe  sub- 
stance <kC  the  tetter,  in  so  far  as  it  related 
to  tbe  post  <^ce  site,  had  been  made  by  wit- 
ness, M  at  bis  request— which  was  competrat. 

[14]  Tbe  eighth  assignment  of  ernn:  la  to 
the  overmling  of  defendant's  objection  to 
tbe  Introduction  by  the  plaintiff  of  that 
portion  of  his  answers,  and  the  interroga- 
tories propounded  by  the  defendant,  which 
had  been  shown  plaintiff  as  a  witness.  The 
bill  of  exceptions  expressly  states  that  the 
part  of  the  answers  so  (rffered  In  evidence 
was  never  read  to  the  Jury.  Later,  ^alntUTs 
counsel  stated  to  the  court  that  he  would 
withdraw  the  offer  of  that  part  ot  the  an- 
swers to  tbe  interrogatories  whkb  bad  be&a 
offered  In  evidence  by  the  plaintiff  and  whlt^ 
had  reference  to  the  letter  which  had  been 
destroyed.  The  testimony  so  erroneously  of- 
fered tAcklea's  Ex'r  t.  Hb^an.  supra; 
BUey  T,  Fietclier,  sniffa)  not  having  been 
read  to  tbe  Jury,  there  was  no  reason  why  the 
court  should  Instruct  tbe  Jury  on  its  with- 
drawal. They  did  not  know  its  contents  and 
could  mt  have  been  prejudiced  by  tbe  erro- 
neous admissi<m  as  evidence,  ct  tbe  deposi- 
tion. If,  however,  the  document  had  been 
read  to  the  Jury  and  subsequently  withdrawn, 
appellant  would  have  been  entitled  to  some 
specific  instruction  by  the  court  to  tbe  Jury, 
on  Ite  exdnsifHi,  that  they  should  In  no  wise 
consider  the  testimony  so  withdrawn,  In 
reaching  a  verdict  No  rute  of  common  sense 
would  require  tbat  the  Jury  be  so  instructed 
touching  a  matter  ot  testimony  that  had  not 
In  fact  come  to  their  knowledge.  Tbe  ques- 
tion here  presented,  on  the  exclnsimi  of  evi- 
dence erroneously  admitted,  is  not  tbe  same 
as  that  In  Florence  Cotton  A  Iron  Co.  v.  Field, 
104  Ala.  471,  480, 16  South.  588,  on  which  this 
court  dedated  the  rule. 

Beversed  and  remanded. 

ANDEBSON,  C.  J.,  and  McCLBlLLAN, 
MAYFIELI),  SAYBB,  and  SOMBBVIIiEJI!, 
JJ.,  ooncur.   6ARDNEB,  J.,  not  ritdng. 
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(Ala. 


SOTBRMGN  OABfP  07  WOODMEN  OF 
THE  WOBIJ>  V.  WABD.   (8  IMv.  216.) 

(Stvieme  Ooort  of  Aliihmiia.    Feb.  10,  1916. 
Rehearing  Denied  Much  80, 1916.) 

1.  iNStmAiroK  «=»815(U  —  AonoiTB  —  Ooh- 

PI^AINT, 

In  a  mit  on  a  life  Inanrance  contract,  the 
complaint  moat  show  that  the  liability  accraed 
within  the  period  covered  by  the  policy. 

[Ed.  Note.— For  other  caaea,  see  Insnrance, 
Gent  Dig.  {  1996;  Dee.  Dig.  «=>816(D.] 

2.  IN8UBAN0B  «S>815<1)— PBATEBITAZ.  BBimiT 
INBDRANOB-OOKPLAIN'T— StimCIBNOT. 

A  complaint,  claiming  from  a  fraternal  ben- 
efit company  the  bqiq  due  on  a  certificate  of  In- 
sn ranee  laaued  by  defendant  on  a  certain  date  by 
which  defendant  agreed  to  pay  to  plaintiff  the 
sum  of  $2,000  upon  the  death  of  insured,  and 
avening  tiiat  the  Insured  died  on  a  certain  date, 
which  was  within  eight  montlw  of  ttie  iesnance 
of  the  certificate,  that  the  defendant  had  notice 
of  his  death,  and  that  the  certificate  of  insur- 
ance waa  the  property  <rf  the  plalntlflE,  la  not  de- 
murrable.  . 

[Bd,  Note.— For  oQiw  cues,  see  Insarance, 
Cent  Dig.  {  1086;  Dee.  Dig.  ^»811ia).1 

3.  JUBT  <&=388— QUAUnOATIONS  OF  JUBOBS— 
InTBBKST— MjtlfBERSHIP  IH  ObDER. 

In  an  action  on  a  fraternal  benefit  certifi- 
cate, a  member  of  the  order  has  an  interest 
which  diBgualifies  him  as  Juror  upon  the  object 
tion  of  the  defendant 

[Bd.  Note<— F(w  other  eases,  see  Jnry.  Cent 
Dig.  H  409.  410;  Dec.  Dig.  *s»8S.] 

4.  EviDEIfOB  4b»185(4)— Sboondabt  BriDBHoa 
— FoniVDATION— NonCB  TO  pBODirOB. 

Secondary  evidence  of  the  contents  of  a  doc- 
ument is  not  admissible,  where  the  notice  to 
prodnce  It  giren  the  adverse  party  as  required  by 
Code  1907.  |  4068,  did  not  gtn  soffident  time 
to  procure  It  Cram  whwe  it  had  been  ant. 

[Bd.  Note.— For  other  cases,  see  EMdence, 
Cent  Dig.  1046;  Dea  Dig.  «s»186(4).] 

6.  WnNBSSBS  4=»204(1)— OOITITDEITTIAL  OOM- 
KUNIOATION— AtTOBNET  AHD  OuEITIV-OfFKB 
01  OOUPBOMISS. 

In  an  action  on  a  fraternal  b«iefit  certifi- 
cate, where  the  defense  was  suicide,  a  letter  writ- 
ten by  the  attorney  of  the  order  to  its  head  office, 
stating  tliat  the  order  was  not  liable,  but  recom- 
mending a  compromise,  was  not  admiastble  to 
show  formal  proof  of  loss  or  TsiTor  tiiereof, 
since  it  was  a  confidential  communication  by  an 
attorney  containing  privileged  matter. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Gent  Dig.  iS  7S9. 760;  Dec.  Dig.  «s>20i(l}.] 

Q.  ETIDSnCE  ^>317(8)— HEABaAT. 

In  an  action  on  a  fraternal  benefit  certifi- 
cate, where  the  defense  was  suicide,  testimony 
that  "they  said  he  died  from  taking  carbolic 
acid"  was  properly  excluded  as  hearsay. 

[EJd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  1181;  Dec  Dig.  «=»317(8).] 

7.  EVIDBKCH  «=»183(3)— Sbcondabt  Ktibehoh 
— Foundation— 1^88  ov  Dooumbnt. 

Where  a  physician  testified  that  he  took  a 
note  from  the  clotiiing  of  assured  alleged  to  have 
committed  suicide  and  gave  it  to  another  witnesst 
who  testified  that  he  had  laid  it  aside  and  had 
sot  seen  it  since,  the  foundation  was  sufficient 


to  authorise  the  admisrion  «f  aeeondaTy  evidence 
as  to  the  contents  of  ths  nobe. 

[Bd.  Note.— For  other  cases,  see  EMdencSb 
Cent  Dig.  i  612;  Dec.  Dig.  ^183(3).] 

8l  Etidbitob  «a»472(ll)  —  QpiKioir  EvzmiTOB 

—Fact  in  Isaux. 

In  an  action  on  a  fraternal  benefit  certifi- 
cate where  the  defense  was  suicide,  a  statement 
hy  a  physician  that  assured  committed  suicide 
was  a  stat«nent  as  to  the  material  fact  in  In- 
quiry and  was  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Evidence^ 
Cent  Dig.  I  2196 ;  Dec.  Dig.  «=>472(11).] 

0.  iRffUBARox  ^9818(4)— Fbatebrai.  BsNsnx 
ZNsuBAircB— ADicnnBiUTT  or  BrnffiNca— 
SnioiDE. 

In  an  action  on  a  fraternal  benefit  insur- 
ance certificate  where  the  d^ense  was  snidd^ 
evidence  that  deceased  was  addicted  to  drinking 
immediately  preceding  his  death  was  competent, 
in  connection  with  evidence  as  to  his  efforts  and 
purpose  to  abstain  therefrom. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  |  2008;  Dec  Dig.  «=3818(4).1 

10.  INSUBANCE  «s>825(3)  —  Fbatkbnai.  Benb- 
FIT  Insu&ahce  —  Suicide  —  Question  fob 

JUBT. 

In  an  action  on  a  fraternal  benefit  coiifi- 
catv,  evidence  held  snffieiMit  to  take  to  the  joiy 
the  question  whether  assured  committed  soidde^ 
[Ed.  Note.— For  other  eases,  see  Insarance^ 
Cent  Dig.  I  2009;  Dec  Dig.  «s»825(8)J 

Appeal  trma  Glrcnit  Goor^  BoUn  Oooih 
ty;  A.  E.  Gamble,  Jndge. 

Action  by  Nettie  B.  Ward  against  Sov- 
ereign Camp  ot  the  Woodmen  oi  the  W<^d. 
Judgment  for  the  plaintiir,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

The  defenses  were  the  general  issue,  the 
suicide  clause,  and  the  by-laws  of  the  order 
relative  thereto,  l^ie  matter  relative  to  the 
jurors  sufficl^tly  appears.  Tbere  was  some 
controversy  between  attorneys  as  to  the  for 
.warding  of  notice  and  proof  of  death  to  the 
office  In  Omaha,  Neb.,  but  it  appears  that  It 
was  forwarded  by  a  local  cilerfe,  and  It  ap- 
peared that  notice  to  prodnce  these  writings 
had  been  given  about  24  hours  before  trial, 
and  that  the  notice  was  waived,  but  de- 
fendant's attorney  Insisted  the  notice  was 
not  sufficient  in  point  of  time  to  get  the  orig- 
inal documents  from  Omaha,  Neb.,  and  the 
court,  over  defendant's  objection,  permitted 
proof  to  be  made  thereof,  and  also  permitted 
plaintiff  to  Introduce  a  letter  directed  to  J. 
S.  Eem  as  clerk  of  the  camp,  and  signed  by 
A.  H.  Burnett,  general  attorney,  the  contents 
of  which  were  substantially  that  the  report 
Indicated  that  Mr.  Ward  cnninltted  snldde, 
and  tliat,  not  having  been  a  member  for  five 
years,  he  was  not  entitled  to  anything,  hot 
under  the  drcomstanoes  the  att<»ney  ex- 
pressed a  willlngneaa  to  recommend  a  small 
amount  in  compromise.  The  witnesses  Fierce 
and  Kern  testifying  said  they  knew  Ward, 
that  he  died  abont  6  o'dodK  in  the  ereniiv, 
and  that  they  said  be  died  from  taking  car- 
bolic add,  that  it  unfiled  Uke  add, 
that  he  had  a  sore  on  his  mouth.  On  motion 
of  plaintiff,  the  court  exdnded  statement 
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that  thej  said  It  was  carboUc  add.  The  wit- 
ness Ha.wkliiB  tegtl^lng  as  a  pbysldan  rel- 
atlve  to  his  ezamlDatlon  of  the  body  of 
Ward,  stated  that  he  examined  hia  pockets, 
and  In  an  Inside  vest  pocket  found  a  note, 
which  he  gave  to  Mr.  Waller,  Ward's  father- 
in-law,  and  that  Mr.  Waller  had  It  the  last 
time  he  saw  It,  and  that  he  did  not  know 
where  the  note  ,was  now.  Waller,  testlf  ylng, 
stated  that  he  was  served  with  a  sobptsna 
to  bring  in  the  papers  or  writings  in  his 
possession  found  on  the  body  of  Ward,  bnt 
that  be  did  not  know  what  had  become  of 
the  note,  tiiat  he  laid  It  aside,  and  had  not 
seen  it  since.  On  this  proof,  tiie  defendant 
reintroduced  Dr.  Hawkins,  and  asked  for  the 
contents  of  Xbe  note.  Cpon  plalntUTs  objec- 
tion, the  court  refused  to  permit  witness  to 
teatifr. 

O.  H.  Boqnemen  ud  BL  T.  Qzaham,  bo<h 
of  H6ntgDmei7,  and  O.  V.  Winkler,  of  Oreen- 
▼Ule,  for  appeUant  Powell  ft  Hamilton,  of 
Greenville,  for  appelle& 

THOMAS,  J.  [1]  In  a  snlt  on  a  life  Insar^ 
ance  contract,  the  complaint  mnst  shoiw  that 
the  liability  aocnied  within  the  period  cov- 
ered by  the  policy.  Eminent  Household,  eta, 
T.  Gallant,  6»  Soath.  884;  TT.  8.  h:  ft  A.  Ins. 
Co.  V.  Savage,  180  Ala.  2S2,  64  South.  840; 
Pencft  V.  Mutual,  etc.  OOk,  180  Ala.  S88.  61 
South.  817;  U.  S.  H.  ft  A.  Ins.  Ga  T.  Yeitch. 
161  Ala.  630,  50  South.  95. 

[2]  The  complaint  was  not  sab^  to  the 
demurrers  directed  against  It  Xhe  com- 
plaint alleges : 

"Nettie  B.  Ward,  Plaintiff,  r.  Soverflign  Camp 
of  tbe  Woodmen  of  tiie  World. 

"The  plaintiff  claims  of  the  defendant  the  sum 
of  two  thoosand  and  "Vioo  dollars,  dae  on  a 
certificate  of  insurance  iuued  by  tbe  defendant 
to  J.  R.  Ward  on,  to  wit,  the  vth  day  of  May, 
1014,  in  and  by  the  terms  of  whiiA  the  defendant 
ajireed  to  pay  to  the  plaintiff,  who  was  the  wife 
of  the  said  J.  R.  Wnid,  the  sum  of  two  thousand 
dollars  apon  Iris  death. 

"Plaintiff  avers  that  the  said  J.  R.  Ward  died 
on,  to  wit,  the  15th  day  of  December,  1014; 
that  the  defendant  has  had  notice  of  hia  death ; 
and  that  said  certificate  of  inaorance  la  the 
property  of  the  plaintiff." 

[8]  Assignments  of  error  numbered  from 
2  to  12,  inclusive,  challenge  tbe  ruling  of  the 
trial  court  as  to  the  competency  of  Jurors 
Douglas;  Klrkpatrl<^,  Dees,  and  Mills,  for 
that,  in  response  to  Questions  propounded 
to  the  Jurors  upon  their  voir  dire  to  ascer- 
tain if  any  of  them  were  members  of  the  de- 
fendant order,  said  Jnrors  on  the  panel  an- 
swered that  they  "were  members  of  the  de- 
fendant order";  and  one  of  these  Jurors, 
Dees,  against  defendant's  objection  and  ex- 
ception, became  a  member  of  the  Jury  trying 
the  cause. 

In  Calhoon  County  v.  Watson,  152  Ala. 
tSB4,  44  South.  702,  a  sa\t  against  the  county 
to  recover  ex  oflSdo  services  by  flw  clerk  of 
the  circuit  court,  chailengea  were  sustained 
of  Jurors  who  were  in  the  employment  of  tbe 


county  commissioners  as  sndlL  Tbe  court 
held  that  trial  Judges  cannot  be  too  eealous 

In  ridding  the  Jury  of  men  whose  Interest  and 
environment  la  calculated  to  sway  them  in 
the  sl^test  degree.  The  fact  that  the  Ju- 
rors exeosed  by  the  court  were  onployed  by 
the  cammissloners  might  be  but  sU^t  incen- 
tive to  Mas,  yet  it  was  the  action  ot  the  com- 
missioners tliat  was  being  assailed  by  this 
salt  Louisville  &  Mabbvllle  R.  Oo.  v.  Young, 
168  Ala.  651,  63  South.  213 ;  StenneU  v.  City 
of  Bessemer,  154  Ala.  637,  45  South.  890. 

In  Woodmen  of  the  World  v.  Wright,  7  Ala. 
App.  256,  60  South.  1006.  aHesUons  were  pro- 
pounded to  the  Jurors  to  ascertain  If  either 
was  a  member  of  the  defoidant  order,  and 
the  exceptltm  was  reserved  by  tbe  defend- 
ant to  such  quallflcattoa  by  Oie  conrt  It 
was  held  tliat  the  question  touching  such 
membership  and,  of  neoesalty,  tbOx  quaUfl- 
cation,  was  pn^r. 

In  Stennett  v.  <3ty  of  BeisemN,  siipra,  It 
was  hold  that  the  court  was  Justified  In  ex- 
cusing a  Juror  who  had  a  similar  case  againirt 
the  d^endant,  because  "the  law  liiq;»Ues  a 
bias" ;  and  In  L,  ft  N.  B.  Oo.  t.  Toong,  supra, 
the  Junws  in  question  were  enqiloyAi  of  the 
defMidant,  and  the  rule  ctf  bias  implied  by 
the  law  was  sustained.  In  Oalhoon  v.  Han- 
nan  ft  MlChad,  87  Ahu  STI,  6  South.  291,  the 
court  decUned  to  put  the  trial  conit  In  error 
for  refusing  to  sustain  the  diallease  of  a 
juror  on  the  ground  that  he  was  ''an  enq>loy6 
of  another  party  who  had  a  almUar  suit  In 
court"  This  <9ise  is  clearly  distinguishable 
from  Stennett  v.  Oity  of  Bessemer,  supra. 
The  right  of  neither  party,  to  a  Jury  free 
from  bias  or  interest,  is  lost  or  subjected  to 
chance  or  peril,  becanse  a  struck  Jury  Is  de- 
manded. Dothard  v.  Denson,  72  Ala.  541; 
Lewis  V.  State,  Bl  Ala.  1 ;  Davis  r.  Hunter, 
7  Ala.  185. 

We  are  of  opinion  that  the  trial  court 
committed  error  In  not  excluding  the  Juror 
Dees  upon  the  reasons  controlling  In  the  ad- 
Judged  cases  herein  cited.  It  is  true  that  in 
these  cases  the  appeal  was  to  review  the  ac- 
tion of  the  trial  court  in  excusing  Jurors 
from  tbe  panel,  or  In  sustaining  challenges 
of  Jurors;  but  the  same  good  reasoD  upon 
which  those  ded&ions  turned  underlies  tbe 
objection  made  In  the  case  at  bar.  Martin 
V,  Farmers'  Mut  F.  I.  Co.,  139  Mich.  148, 
102  N.  W.  656;  Delaware  Lodge  No.  1,  L  O. 
O.  F.  V.  Allmon,  1  PennewlU  (D^)  160,  89 

Atl.  loea 

[4]  To  authorize  secondary  proof  of  doc- 
umentary evidence,  a  proper  predicate  must 
be  laid,  or  due  notice  to  produce  be  given 
under  the  statute.  Code  1907,  S  4058 ;  Bus- 
sell  v.  Bush,  71  South.  897;  Golden  v.  Con- 
ner, 89  Ala.  598,  8  South.  148.  The  rule  Is 
that  sucfa  notice  be  given  as  will  enable  a 
compliance  therewith.  The  documents  re- 
lating to  the  proof  of  death.  In  Omaha.  Neb., 
could  not  be  produced  In  Qreeavllle  on  one 
day's  notlcft 
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The  defendant  will  be  pr^aieA  m  another 
trial  to  comply  with  the  demand  for  the  pro- 
duction of  these  docomcaits. 

[B]  The  letter  from  defendant's  geieral 
■ttomeiy  may  have  tended  to  show  notice  of 
tnroot  of  loss  reoelTed,  or  a  waiver  of  for- 
mal proot,  yet  it  was  not  otmipetait  to  In- 
troduce the  Mame  in  erldenoe  for  that  par- 
pose,  over  the  objection  and  exception  of  de- 
fendant It  waa  a  confldentbil  commnnlca- 
tlon  between  defendant  or  its  agents  and  the 
general  attorney  of  defendant,  containing 
privileged  matter.  Ganua  &  Co.  t.  Tew,  163 
Ala.  868,  BO  Sonth.  1000  ;  7  Maydeld's  Digest, 
831. 

[I]  There  was  no  error  In  the  refusal  of 
the  court  to  admit  the  hearsay  declarations 
of  witness  Kern  and  witness  Fierce. 

[7]  The  predicate  was  snfflrtently  laid  for 
the  admission  of  the  secondary  evidence  of 
the  contents  of  the  note  taken  from  the  body 
of  the  deceased  by  the  attending  physician, 
and  given  to  the  witness.  He  had  the  snb- 
pcena  duces  tecum,  and  stated  In  response 
thereto  that  he  did  not  have  the  paper  after 
carrying  It  home  and  laying  It  aside.  7 
May^eld'8  Digest.  831. 

[B]  No  error  was  committed  In  excluding 
that  part  of  the  answer  of  Dr.  Hawkins  that 
"he  committed  suicide."  This  was  the  ques- 
tion of  fact  made  a  material  inquiry  In  the 
case — the  manner  and  cause  of  decedent's 
death.  Whether  by  accident  or  snldde  was 
the  issue,  and  the  fact  could  not  be  shown 
by  such  declarations. 

[I]  Hie  inquiry  was  pertinent  whether  the 
decedent  was  addicted  to  drink  immediately 
preceding  his  death.  Under  the  plea  setting 
np  the  suicide  e»mption  of  tlw  contract  of 
Insnrance,  this  evidence  Should  have  been 
allowed  for  the  condderatlffli  of  Ou  Jury  In 
connection  with  any  recent  decflarations  of 
decedent,  sought  to  be  shown,  relative  to  this 
unfortunate  habit,  If  such  existed,  and  his 
effort  and  purpose  to  abstain  therefrom. 

[II]  The  affirmative  diarge  was  properly 
refused.  These  were  questions  of  fact,  for 
the  dedslon  of  the  Jury.  Woodmen  of  the 
World  V.  Wright,  7  Ala.  App.  255,  60  South. 
1006. 

The  Judgment  of  the  circuit  court  Is  re- 
versed, and  the  cause  is  remanded. 
Reversed  and  remanded. 

MATFIELD  and  SOMERVILLB,  JJ..  con- 
cur. ANDERSON,  O.  J.,  concurs  in  the  con- 
clusion and  opinion,  exe^t  in  the  holding 
that  there  was  reversible  error  in  not  ex- 
cusing the  Juror  Dees,  because  a  member  of 
the  defendant  order.  He  thinks  that  the 
court  could  wtil  have  extdnded  this  Juror, 
but  that  the  defendant  was  not  prejudiced 
by  having  a  Juror  who  was  a  member  of  its 
order,  and  whose  bios,  if  any  there  wa^  was 
favorable  to  the  defendant 


UNITBD  BTATSS  OAS?  IBON  PIPB  k 

FOUNDEI  CO.  V.  McCOT.   (6  Div.  171) 

(Supreme  Court  of  Alabama.    Feb.  3,  1916w 
Bdiaarlng  Denied  Uarch  23,  1916.) 

1.  Mastsb  and  Sbbvaht  «s»268(2(^ACTroK 

FOB  IrrjUBT— PLSADINO— NXOLIOBKCB  OV  80- 

PEBINTBKDKNT. 

A  oonnt  of  a  complaint,  alleging  that  pUin- 
tiff  was  employed  as  a  machine  shop  helper  and 
was  injured  in  proximate  conseguence  of  the 
neglU^ce  of  defendant's  superintendent  In  per- 
mitting plaintifl  to  be  sent  to  work  with  men  in- 
capable of  assisting  plaintiff  in  the  work  wfaidt 
he  was  required  to  do,  in  sending  men  to  t*- 
sist  plaintiiS  who  were  inexperienced  and  ituMHn- 
petent,  or  in  seDdine  an  insufficient  number  ol 
men  to  assist  plaintiff,  stated  a  cause  of  actioa. 

[Ed.  Note^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  885;   De&  Dig, 
268(20).] 

2.  BiABin  AHD  Skstaht  «=»2e8(l(^— AcnoR 

FOB  INJUKT  —  PLUDUra  —  SVTFICIMWCT  OF 

Complaint— STTFEBumHDBHT's  Niouokht 
Obdbb. 

Under  Employer's  Liability  Act  (Code  1907, 
S  3910,  Bubd.  lo.  making  the  master  haUe  to  hit 
servant  for  injury  caused  by  the  negligence  of 
a  superintendent,  count  of  a  complaint,  alleging 
that  plaintiff's  injury  was  proxmiate^  caused 
by  another  employe,  intrusted  with  smterin- 
tendence,  in  ordering  plaintiff  to  assist  him  io 
lowering  or  tightening  down  a  steady  rest,  un- 
der the  arm  of  a  crane,  that  in  doing  so  be  was 
compelled  to  stand  under  the  dialns  and  Mocks 
which  were  being  raised  by  the  crane  runner, 
and  that  it  was  the  duty  of  the  superintendent 
to  notify  him  that  the  blocks  were  being  jammed 
by  the  runner,  but  that  he  failed  to  give  such 
notice  to  stop  the  runner,  before  the  chains 
and  blocks  fell  upon  plaintiff,  stated  a  cause  of 
action;  and  the  allegation  that  the  superintend- 
ent ordered  plaintiff  to  do  what  he  was  doiog 
at  the  time  of  the  injury  did  not  necesaarily 
bring  the  count  ezdusiv^  within  subdivision 
8,  making  the  master  liable  when  the  servant  is 
injured  by  obeying  a  n^Ugent  order  of  a  supe- 
rior. 

[Ed.  Note.— -For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  %  824;  Dec.  Dig.  «=> 
258(10).] 

3.  MASnS  AND  Sbbvant  ^»2S8(10)— Injuxt 
TO  SEBVANT— NSOUOBNCB  OV  SUPKBIHTCMD- 

■NT— Statute. 

Employer's  Liability  Act  (Code  1907,  i 
3910),  making  the  master  liable  to  the  servant 
for  injury  caused  by  the  negligence  of  a  super- 
intendent, and  subdivision  8,  making  the  master 
liable  for  injury  while  obeying  a  negligent  order 
of  a  superior,  cover  In  common  the  cases  in 
which  a  superintendent  gives  a  negligent  order, 
and  in  such  cases  the  complaint  may  be  framed 
under  either  ^ubdlvirion. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  824;   Dec  Dig.  «» 

258aO)J 

4.  Masixb  and  Sebvant  <s>279(1)  —  iNjmT 
TO  Servant— NBauaBNOE  of  Sufebxntesd- 

ENT— KvIDBNOE. 

In  a  servant's  action  for  injuries  on  the 
ground  of  the  negligence  of  defendant's  super- 
intendent in  permitting  him  to  work  with  loez- 
perienced  and  InctHupetent  men,  or  in  not  send- 
mt  sufficient  men  to  assist  him  in  his  work, 
tmAeacB  heli  not  to  sastain  a  verdict  against 
the  defendant. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant,  Cent.  Dig.  |  978;    Dea  Dig. 
279(1).3 
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5.  UAVm  AHD  SOTAHT  «S9l77-^JtnT  TO 

Servant  —  ICabib'b  Lubiutt  —  Fxllow 

Sbbtant. 

A  maater  i»  not  UaUe  for  lajury  to  a  aerr- 
•nt  oeeasioned  by  the  nesltsenoe  of  a  fellow 
■errant  in  tiie  abaenoe  of  any  negUfence  in  for- 
niahiog  bumnprteiit  and  ine^eruneed  feDow 
KiT&nte. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Serrant,  Cent  Dig.  H  307,  m  808;  Dee.  EMg. 
^177.] 

6l  Uasteb  and  SxAY±in  «=a2T&(2H-Iivooicn- 

TTNCT  or  SKKVANT— BVIDKNCE. 

In  a  servant's  action  for  mjury,  tbe  single 
act  of  negligenoe  on  the  part  of  an  experienced 
fellnr  aervant  <q>erating  a  crane,  on  tfao  ocea- 
rioD  of  plainttlTa  Injorv,  was  not  suffidoit  to 
warrant  a  flndinf  that  oe  was  onakilled  or  In- 
competent. 

[Ed.  Note.— BVtr  other  cases,  aee  Master  and 
Servant,  Gent,  Dig.  I  974;   Dec.  Dig. 

279(2).] 

7.  KAffm  AND  Sebtant  «=9a64(7)— Aonoit 

TOK  INJUBT—ETIDENCB— COU PLAINT. 

In  an  action  for  injarj  while  employed  in 
defendant's  pipe  shop  wba«  it  appeared  that 
any  one  with  very  little  training  conld  operate 
the  crane  whoee  rtrnner  jammed  the  chain  and 
Mocks  nntil  they  fell  and  Injured  plaintiff,  that 
plaintiff,  one  of  the  common  laborers,  had  him- 
self operated  the  crane,  and  in  the  absence  of 
evidence  that  the  roerator  was  incompetent, 
evidence  that  plaintiff  had  complained  Generally 
to  hla  foreman  about  the  manner  in  which  the 
crane  was  operated  and  of  complaints  of  ita 
operation  by  pnrsons  other  than  the  operator 
were  fnadmlsslUe,  as  tbe  issue  was  limited  to 
tbe  competency  of  the  operator  at  the  time. 

[Ed.  Note.~ror  other  cases,  aee  Master  and 
Servant,  Gent  D^T.  1  867;   D«a  Dig. 
2MC0.1 

8.  HA9m  AND  Servant  «»287(9— AonoH 
roB  Injuet  —  Question  roa  Jubt  —  Niou- 

OBNT  OBDKB  of  &UPBBINTBNDBNT. 

In  a  servant's  action  for  injury,  evidence 
SB  to  alleced  negligent  order  of  a  superintendent 
Mi  for  ttie  jary. 

[Ed.  Not&— Fot  other  eases,  see  Master  and 
Servant  Gent  Dig.  1  1064;  Dec.  Dig.  «b» 
287(8).] 

9.  Uastib  and  SEBTAm  4=s»288(l)  —  Aonoir 

rOB  InJDBT— AaSUMFTION  OF  B1BK--Q1TKB- 

TioN  roB  Jury. 

On  ancb  evidence,  h«td  that  ft  coald  not  be 
said  that  plaintiff  assumed  the  ri^  of  Injury 
from  the  negligence  of  bis  superintendent 

[Ed.  Note.— For  other  cases,  see  Master  and 
Seira^Cent^^^  1068,  1000,  1087,  1088; 

i^ipeal  fr<Hn  City  Oourt  of  BcBBcmer;  J.  O. 
B.  Girfn,  Judge. 

Action  by  Ben  McCoy  Matnat  the  United 
States  Oast  Iron  Pipe  A  Foundry  Company, 
for  damages  for  injuries  while  in  its  employ- 
mmt  Judgm»t  for  plaintiff,  and  defendant 
sppealB.  Reversed  and  remanded. 

In  the  second  count  of  the  complaint,  after 
tUef^lng  that  defendant  was  operating  a  pliK 
■bop,  and  that  plaintiff  was  employed  therein 
as  a  machine  shop  helper,  and  while  In  such 
service  or  employment  and  engaged  in  the 
discharge  of  bis  duties  as  such  employe, 
plaintiff  receivjHl  the  wounds  and  injuries  de- 
scribed. It  is  alleged  that  the  said  wound  and 
iojorlee  were  tbe  proximate  consequence  o^ 


and  caused  by  tbe  reesoa  of,  the  negUgenee 
of  one  Ike  Jonei^  who  wu  ik  tbe  Berrlca  or 
emiAoymoit  of  def^idant,  «nd  who  bad  «a- 
perlntendenee  intrusted  to  him,  while  in  the 
ezerdae  of  such  auperlntaidenc^  and  tbat 
said  negligence  oonslated  In  tUa:  That  aald 
person  negligently  permitted  the  plaintiff  to 
be  Boit  to  work  with  mm  IncapaUe  of  wKbij 
aeBtstliiK  Qie  plaintiff  In  the  woifc  wblcb  be 
was  required,  to  do,  or  said  person  ne^lgnt 
I7  sent  men  to  assist  plaintiff  In  bis  work 
who  were  Inexperienced,  and  who  were  not 
sofBdently  skilled  workmen  to  safely  aid  tbe 
idalntlff  in  tbe  work  which  be  was  reQidnd 
to  do,  aald  person  Diligently  famished 
incompetent  men  to  assist  the  idalntlff  In  the 
woA  that  be  was  required  to  do^  or  said  per- 
son Diligently  IhUed  to  famish  a  snffident 
number  ot  men  to  assist  plaintiff  In  tbe  work 
which  was  required.  The  third  count  after 
stating  the  same  facta  as  to  employment  etc 
alleges  that  the  Injuries  and  wounds  were 
IWDximately  caused  by  nmaoa  ot  one  G.  J. 
Jamt^  vbo  was  In  the  service  emplt^r- 
ment  of  defendant,  and  who  bad  supnlntend- 
ence  Intnuted  to  him,  whilst  In  the  ewrdae 
of  such  superintendence,  and  tbat  said  neg- 
ligence consisted  In  this:  That  the  said  G.  J. 
Jarrett  was  engaged  In  putting  a  pipe  into  a 
lathe;  tbat  while  so  oigaged  it  became  nec- 
essary to  use  a  crane;  tbat  the  said  a  3. 
Jarrett  had  instructed  the  crane  runner  to 
hoist  the  chains  which  bad  been  attached  to 
tbe  pipe;  that  the  said  C.  J.  Janett  then  or- 
dered tbe  idaintifl  to  assist  him  In  lowering 
or  tlgbtenlng  down  a  steady  rest;  tbatltwas 
the  duty  ot  the  plaintiff  to  ob^  the  orders  of 
tbe  said  0.  J.  Jarrett  and  while  so  oonform- 
ing  to  the  said  order,  be  was  compelled  to 
stand  under  tbe  chains  and  blocks  whldi 
were  being  raised  by  tbe  crane  runner ;  tbat 
the  plaintiff's  back  was  turned  toward  the 
crane  runner,  and  It  was  the  duty  of  the  said 
C  3.  Jarrett  to  notify  the  pbtlntlff  of  the 
ftct  tbat  tbe  dialn  Uocka  were  being  jam- 
med by  the  crane  runner,  wblA  he  failed  to 
do,  or  it  was  the  duty  of  the  said  a  J.  Jar- 
rett to  stop  tbe  crane  ranner  befwe  Qie  Uotdu 
were  Jammed,  or  to  have  the  crane  mold  so 
that  the  blocks  and  chain  would  not  be  over 
or  above  plaintiff,  wblcb  he  negligently  fail- 
ed to  do,  and  the  plalutlff,  being  unaware  of 
bis  peril,  continued  to  labor  until  the  chain 
and  tdodcB  f^  upon  blm  and  injured  blm,  as 
aforesaid.  Demurrers  woe  intrarposed  and 
overruled  to  these  counts.  The  following  is 
charge  7,  r^aed  to  defendant: 

He  court  chargeB  the  jury  that  if  yoa  believe 
and  Qnd  from  the  evidence  that  the  risk  of  tbe 
injuries  received  by  plaintiff  waa  as  open  and 
obvious  to  him,  or  as  well  understood  by  him, 
aa  it  waa  by  the  defendant  tiien  I  charge  you 
that  be  assomed  the  riak  «  the  Injuries  he  re- 
ceived, and  he  is  not  entitled  to  recover. 

Bates,  Jones  A  Welsh,  of  Bessemer,  for  ap- 
pellant Etberldge  A  Lamar  and  Ben  Q.  Per- 
ry, all  of  Bessemer,  for  appellee. 
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SATBB^  J.  [11  Tbe  tifal  eonrtfs  mUng  on 
tbe  Be«md  coont  of  the  compltlnt  may  be 
snatained  on  ttie  anUMulty  of  A.  O.  8.  I^.  Ca 
/.  Gboate,  IM  Ala.  esS,  81  Soatb.  78. 

it,  I]  Tbe  tblrd  eonnt  stated  a  canse  MF  ac- 
tion under  the  second  gnbdlrlMon  of  tbe  Em- 
^0761*8  Uabiaty  Act  (aectloii  8910  of  the 
Code),  whldi  makes  tike  maatw  or  emj/liojet 
liable  to  bis  servant  or  Bo^oji  for  Injory 
caused  by  the  negligence  of  a  BnperlntendeDt 
The  allegation  that  defendant's  saperlntoid- 
ent,  whose  orders  It  was  plaintiff's  dntr  to 
ob^,  and  did  ob^,  ordered  lAalntUf  to  do 
what  he  was  doing  at  the  time  of  Ids  Injniy 
did  not  necessarily  bring  the  count  under  the 
exdnslTe  Influence  of  that  subdlTislon  of  Oie 
section  (snbdlviskm  8)  by  which  the  em- 
ph^er  Is  made  liable  whm  tiie  em[d<v6  la 
Injnred  by  reason  of  CMUtonnlng  to  the  negli- 
gent (Hder  of  a  saperior  to  whose  orda  he  Is 
bonnd  to  conform.  These  enbdlvislonB  cover 
a  certain  fl^  in  common,  via.,  cases  in  whldi 
a  snperintuident  gives  a  img^seat  order.  In 
such  cases  tbe  complaint  may  be  framed  im- 
der  either  subdivtelon.  Howerer,  the  connt 
In  question  was  framed  under  the  saperln- 
tandoice  snbdiTiskn,  since  its  graTamen  Is  to 
be  found  In  the  allegation  that  defendant's 
superintendent  failed  to  tutity  plaintiff  that 
the  dialn  blocks  were  being  jammed  by  the 
znuie  runner,  as  it  waa  his  duty  to  do^  or 
Qegllgently  failed  to  stop  the  crane  nmoer 
befwe  the  blocks  were  jammed,  or  to  have 
the  crane  mored,  bo  that  the  block  and  chain 
would  not  be  over  or  above  plaintiff.  The 
demurrer  points  out  the  fact  that  the  count 
does  not  aver  In  terms  that  dnfendants 
superintendent  negligently  failed  to  notb^ 
plaintiff  that  the  chain  Uocks  were  being 
jammed;  but  we  think  the  daaorrw  wax  cor- 
rectly orerruled,  since  the  count  avers  that  it 
#88  his  duty  to  give  sotih  notice,  Intending, 
oa  fair  construction,  that  such  was  bis  duty 
in  the  presence  of  the  particular  emerguicy 
allied.  An  avennent  of  that  du^  and  of 
the  superintendent's  failure  to  pertonn  It  Is 
the  equivalent  of  an  averment  that  the  fail- 
ure waa  n^^igmt 

[4-11  There  was  no  evidence  to  sustain  a 
verdict  against  defendant  on  tbe  second 
count  of  tile  comidalnt.  Clearly  and  without 
contradiction  or  adverse  inference,  the  neg- 
IU;«Dce  of  me  Cmi  waa  tiie  immediate  oaose 
of  plaintUTB  Injuries.  Plaintiff  was  at  his 
proper  place,  hel^ng  the  maddnlst  Jarrett 
adjust  and  fasten  an  Iron  ia  a  lathe 
operated  by  the  lattw.  An  electric  crane 
had  been  used  to  lower  the  inte  Its 
place  In  the  lathe,  and  the  Hock,  diain%  and 
hooks,  by  means  of  which  the  crane  moved 
tbe  pipe,  bad  been  detadied,  it  ranalning 
only  for  the  crane  runner,  Curl,  to  raise  them 
out  of  tile  way.  Ourl  sat  upon  a  plaltbrm 
next  to  the  mast  of  the  crane,  and  all  he  had 
to  do  was  to  move  a  lever  way  or  that. 
In  order  to  raise  or  lower  the  blocks,  cbalna, 
and  books.  Atter  tbe  pipe  had  been  placed 
In  position  and  the  hooks  detached,  Jarrett 


was  attempting  to  throw  over  a  ■'steady 

rest,"  v^ch  wouM  hold  the  idpe  safely  In  Its 
place  on  the  lathe,  while  plaintiff  stood  on 
tiie  other  side  ot  tbe  lathe  to  rec^ve  and 
ftisten  it  down.  Bnt  the  "steady  rest^  was 
rather  heavy  Im  Jarrett,  and  a  number  of 
employ^a^  who  witnessed  the  operatlfm,  were 
standing  about  laughing  and  Jeering  at  bis 
eflOTts  to  throw  it  over.  Ourl  had  set  his 
machine  in  motion  to  raise  the  block,  eta, 
bnt  instead  of  watdiing  Its  movemoit  to  stop 
It  at  the  prop»:  plac^  be  gave  his  attention 
to  Jarrett,  and  joined  in  the  general  merrl* 
ment  at  his  expoose.  It  resulted  that  when 
the  block  reached  the  housings  of  the  crane's 
arm,  the  continued  motion  of  the  motor  or 
oigine  bndEe  tbe  cable  on  which  the  block 
was  anwended,  thus  causing  the  block  and 
its  attachments  to  fall  upm  plaintiff.  Curl 
was  plaintiff's  coempl<^^  and  tor  his  negli- 
gence  defendant  waa  not  answerable  to  jdain- 
dff,  in  tiie  absence  of  the  oo-<9erating  prin- 
ciple Invoked  by  the  second  count  of  the  com* 
plidnt 

Now  the  second  count  sought  a  recovery  on 
the  allegation,  in  subBtance,  that  one  Jones, 
defendant's  superintendent,  negligently  per- 
mitted xdalntiff  to  be  amt  to  work  with 
men  Incapable  of  safely  asslaUng  him  in  his 
wotkt  or  negligently  sent  inexperienced  and 
unskilled,  or  incompetent,  workmen,  or  an 
Insnffldent  number  of  woriunoi,  to  assist 
plaintiff  in  tbe  work  he  was  required  to  da 
We  have  read  tbe  record,  without  finding 
evidence  that  Curl  lacked  that  measure  of 
experience,  skill,  or  competence  required  to 
operate  the  crane,  or,  liowever  that  may 
have  been,  that  Jones  was  negligent  In  em- 
ploying or  retaining  him  In  the  service.  Curl 
had  had  expwleiic^  and  his  sln^  act  of 
negUgence  on  tbe  occasion  of  iMainttff's  in- 
jury was  not  suffldait  to  warrant  a  finding 
that  he  was  unskilled  or  incompetent  Ocm- 
rad  V.  Gray,  108  Ala.  180.  18  South.  888; 
Ilrst  National  Bank  v.  Chandler,  144  Ala. 
286,  28  Sotttit.  822, 118  Am.  St  Bep.  88.  De- 
ffflidant  was  due  tbe  general  charge  on  tbe 
seoond  eonnt  as  requested. 

11]  It  was  in  undisputed  pro(tf  t3tBt  any 
<me  with  very  little  training  could  operate 
the  crane,  and  that,  after  the  dlscfaarga  of 
an  Italian  boy,  whose  steady  Job  it  bad  beoi, 
vaxloos  pensms  about  tbit  abop  had  ooaateA 
It  as  ocoairion  required.  Plaintiff,  who  be- 
l<mged  to  the  "floating  gang"— that  la^  tbe 
body  of  common  laborers  employed  to  help 
about  the  sbop  whenever  and  wherever  they 
were  directed,  among  the  rest — had  operated 
the  cran&  In  tills  atato  of  the  proot  and 
In  the  absence  of  evidmce  going  to  sbow 
that  Onri  waa  Inoomp^ent  plalntUTa  testi- 
mony to  tbe  ect  that  he  had  oomtfalned 
generally  to  Hbtteo,  fwanan  ot  the  macbln- 
Ists'  b^pers-^  a,  tiie  ''floating  gan^— 
about  the  manner  In  which  the  crane  was 
operated  dionU  have  been  enftnded.  A  ftii*- 
tlorl,  complaints  of  the  operation  of  the  crane 
19  named  persons  other  than  Curl  were  Irrel* 
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-vant  BaA  oom^alnts  did  not  oompetaitly 
t:eiid  to  prove  negUgence  w  Incompetence  on 
-tlie  part  (tf  any  <Hie;  bat,  bad  InccHiqpetenee 
Ijeen  shown  by  evidence  snffldent  to  cany 
-that  question  to  tbe  inrj,  -it  may  be,  by 
evidence  of  r^)eated  acts  of  negUgmce  or 
otherwise,  complaints  would  bare  been  com- 
petent only  to  trace  knowledge  to  the  em- 
ployer. In  tUs  case  the  competence  vel  non 
■of  Curl  alone  was  within  the  Isane  defined 
by  the  count  and  the  undlapated  evidence 
that  he  was  operating  the  crane  at  the  time 
of  plaintiffs  hurt 

[I]  Whether  the  defendant  was  entitled 
to  the  goieral  oharce  as  to  count  8  ot  the 
complaint  is  not  so  clear.  It  has  alrtfidy  ap- 
peared that  this  count  attributed  plalntUPs 
injury  to  the  negligence  ct  Jarrett,  the  ma- 
chinist in  charge  of  the  lathe,  and  exercis- 
ing superintendence  over  helpers,  for  that 
he  failed  bo  noti^  plaintiff  that  the  chain 
block  was  being  jammed  by  the  crane  runner, 
<n  to  have  the  crane  moved  so  that  the  block 
and  chain  would  not  be  ovw  or  above  plain- 
tur.  This  last  alternative  of  the  count  meant, 
in  the  It^t  (rf  the  evidence,  that  Jarrett 
should  have  directed  that  the  orane  be  swung 
to  <Hie  side  before  the  block  and  chain  was 
zaised,  this  in  anticipation  that  the  negli- 
gence of  Curl,  the  crane  runner,  might  force 
them  fnod  their  attachment  to  the  arm  of 
the  crane.  But  this  hypotiMsls  of  negligence 
was  wholly  nnreasoiiable.  In  reason  the 
count  and  the  evidence  offered  in  sujiirort  of 
it  were  resolved  into  this  iffoposttlon:  That 
tt  was  the  duty  of  Jarrett  to  direct  the  opet- 
atlon  of  the  crane  after  it  bad  served  Its  pur- 
pose by  pladi^;  the  |Ape  on  the  latiie,  or, 
more  spedflcally,  that  he  should  have  watch- 
ed tlie  operation  of  the  crane  thereafter  and 
given  Curl,  the  crane  runner,  a  signal  wbea 
to  stop.  ^nie. evidence  tor  defendant  went  to 
show  that  the  arm  ot  the  crane  and  the  block 
Buspended  therefrom  were,  at  all  times.  In 
full  view  and  under  complete  control  of  the 
crane  runner;  that  Jarrett,  being  concerned 
only  to  see  tii^t  the  i^pe  vras  properly  laid 
upon  the  lathe,  gave  ttie  order  to  the  opera- 
tOT  of  the  crane  to  iuAst  up  the  disengaged 
bloclc  and  chains  and  get  them  out  of  the 
way,  after  wMch  no  rule  promulgated  by  the 
master  nor  any  rule  of  reasonable  care  in 
conducting  the  operations  of  the  shop  re- 
<iuired  that  his  attention  should  further  fol- 
low the  crane,  or  that  he  should  do  what  was 
more  ocmveniently  and  safely  In^sted  to 
the  crane  runner.  Had  this  theory  ct  the 
respective  duties  of  Janett  and  Ourl  found 
acceptance  with  the  Jury,  defendant  should 
not  havtt  been  found  UaUe  under  the  third 
count  of  the  eomplahit  But  plaintiff  adduc- 
ed some  testimony  whl<di  perhaps  the  Jury 
may  have  construed  to  mean  that  It  was  the 
practice  of  the  shop  for  the  machinist  In 
diarge  of  Qie  lathe  to  follow  all  the  move- 
mento  of  the  crane  and  give  (MrOers  for  its 
every  operation,  and  upon  this  construction 


of  the  evidence  the  third  count  was  properly 
submitted  to  the  Jury,  tor,  from  such  practice 
duty  may  have  been  inferred;  and  If  there 
waa  the  duty  on  the  part  of  Jarrett  to  sottfy 
or  direct  the  crane  runner  when  to  stop  the 
raising  of  the  block  and  chain  after  they 
had  been  detadbed  from  the  pipe,  then  his 
neglect  of  that  duly  would  result  In  defend- 
ant's re^ponslblUty  for  Its  consequences. 

[1]  If  Jarretfs  superlntoidence  ot  phdn- 
tlff  and  the  crane  runner  extended  as  far  as 
idalnUfl  seems  to  have  contended  it  did,  then 
It  cannot  be  said  that  plaintiff  assumed  the 
risk  of  injury  by  tbe  ne^gence  of  Jarrett, 
Wium  <tatj  tt  WM,  m  this  hypothesis,  to 
care  tor  the  safety  of  i^aintiff,  his  subordi- 
nate coemploy^  L.  &  N.  B.  R.  Oo.  v.  Hand- 
ley.  174  Ala.  698,  603,  66  South.  689,  and 
cases  there  dted.  We  cannot  say,  therefore, 
that  there  was  mot  in  the  refusal  of  charge 
7,  requested  by  d^endai^  We  have  said 
enough  to  indicate  oar  view  of  all  qnestioas 
raised  by  the  assignments  of  ettor. 

Reversed  and  remanded. 

ANDSRSON,  a  J.,  and  McOLBLLAN  and 
OARDNBB,  JJ.,  concur. 


METROPOLITAN  LIFE  INS.  CO,  v.  GOOD- 

&IAN.    (8  Div.  193.) 
(Supreme  Court  of  Alabama.    Jan.  18,  1916. 
Reheaiing  Denied  Mardi  23, 1916.) 

1.  Iksurancb  «a»610(2>—ACTiON— Ahsweb— 

JJOK  INSUBAHOI!— BBB&OH  OV  WaSKAHTT. 

Under  Code  1907.  |  4572,  providing  that  no 
miarepresentatlon  or  warranty  shall  invalidate 
a  policy  of  life  insaraitce  unless  made  with  in- 
tent to  dec^re  or  UDleas  it  increased  the  risk, 
it  is  not  enough  for  the  plea  to  allege  that  the 
assured  falsely  warranted  that  be  had  not  been 
attended  by  a  physician  for  a  serious  disease  for 
a  given  period;  neithw  of  the  statutory  condi- 
tions being  thereby  fnUIled. 

[Ed.  Note.— For  other  cases,  see  Insarance, 
Ctmt  Dig.  II  1617,  1618,  1628;  Bee.  Dig.  4s» 
640(2).] 

2.  INBUBANOB  ^»250(1)  —  Lll*  INSURANCE— 
MlSBEPRBSBNTATION  —  RKGUUlTOBT  STAT- 
XTTBS— CONSTBUCnON. 

Code  1907,  I  4672,  relating  to  sufficiency 
of  false  retpresentations  or  wartantlfls  to  vitiate 
the  policy,  meat  be  given  a  liberal  conatruction 
in  favor  of  the  insured. 

[Ed.  Note.~-For  other  cases,  see  Insurance, 
Cent.  DiA  S  {>39;  Dec  Dig.  «a»250(D.] 

8.  Iksubancb  ^=»640(!9— Lm  I[nbdraito»- 

AonoNB— DSFENinS— FLSADinO. 

A  plea  alleeinK  that  the  Insared  frandu- 
lently  suppressed  the  fact  that  be  had  been 
attended  by  a  physician  for  a  serious  disease, 
though  good  under  Code  1907,  |  4299,  relating 
to  suppression  of  truth,  is  demurrable  where  it 
fails  to  allege  intent  to  deceive  as  required  by 
section  4572. 

[Ed.  Note.— For  other  eases,  see  Insurance, 
Cvnt  Dig.  H  1017.  1A18,  1028;  Dec  Dig.  «=> 

i.  TjHAL  4S9143  —  DiBEOnON  Of  VeBD10T>— 
CONFUOT  IN  I^IDKNCB. 

Where  there  is  a  conflict  in  the  evidence,  re- 
fusal of  ap  affirmative  charge  is  proper. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  11  842,  343 ;  Dec.  Dig.  ^143.] 
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(Alt. 


5.  APFKAE.  AlVD  JBlBBOB  «S;>1006^9— PSKStTlCP- 
nOH— BCVIBW— SUOWBSIVB  Vbsdiotb. 
Th«  order  denying  new  trial  after  two  trials 
with  the  same  result  will  not  be  reversed,  ud- 
leas,  after  allowing  all  reaaonable  presnmptioDS 
of  its  correctnera,  the  preponderance  of  evidence 
against  the  verdict  clearly  shows  it  to  be  unjost. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  8961;  Dec.  Dig.  «s>1000 
(2).] 

Appeal  from  <Mty  Gonrt  ot  Montftmierr; 
Oafitcn  Ounter,  Jadg& 

Action  by  Nancy  B.  Goodniaii  against  tbe 
Metropolitan  Life  Inanrance  Company  to  re- 
cover upon  tbe  policy  Issued  on  tbe  lUe  of 
Louis  M.  Ooodman  under  vbidi  die  waa  the 
benefldarr.  Judgment  tox  plaintiff,  and  de- 
fendant appeals.  Transferred  from  tbe  Court 
of  ^peala  under  sectioD  6,  Acts  of  1811,  p. 
440.  Affirmed. 

The  pleas  are  as  followB: 

(6)  Tbe  policy  aoed  on  contained  the  following 
condition :  "Unless  otberwlae  stated  In  the  Uana 
space  below,  in  a  waiver  signed  by  the  secretary, 

this  policy  Is  void  if  the  Insuredj  before  ita  date, 
has  been  attended  bv  the  physician  for  any  seri- 
ous disease  or  complaint.*'  And  defendant  says 
there  is  no  statement  in  said  policy  Binned  by 
said  secretary  waiving  such  condition;  that 
before  the  date  of  said  policy  the  insured  had 
been  attended  by  a  physician  for  a  serious  dis- 
ease or  complaint,  to  wit  syphilis,  which  in- 
creased the  risk. 
(T\  Same  as  6. 

(8)  Same  as  6.  except  the  disease  named  is 
gonorrhea  instead  of  sgrphllis,  named  In  plea  6. 
f9)  Same  as  8. 

(16)  Defendant  for  farther  plea  says  the  In- 
sured  under  the  policy  insured  on  bad  syphilis, 
to  wit,  from  April,  1907,  and  continuing  for 
abont  two  years  and  a  half  thereafterjiind  was 
treated  for  snch  disease  by  Dr.  A.  H.  Mont- 
gomery, and  when  said  insured  applied  for  pol- 
icy of  insurance  sued  on  said  insured  suppressed 
the  fact  that  he  bad  had  the  disease  at>ove 
named  and  had  been  treated  therefor  by  a  physi- 
cian for  the  time  averred,  and  defendant  says 
this  plea  is  accompanied  l>r  Payment  into  the 
the  court  of  tbe  sum  of  $22.40,  premiums  re- 
c^ved  under  said  poUqr. 

(13)  Same  as  S,  and  adds  that  insured  hsd 
ssid  disease  when  so  attended,  and  said  disease 
Increased  the  risk  of  loss.  This  is  also  accom- 
panied by  a  plea  of  tender. 

(14)  Same  as  13. 

Steiner,  Cmm  Jk  Well,  of  Montgomery,  for 
appelant  Letcher,  McCord  ft  Harold,  of 
Montgomery,  for  appellee. 

GARDNER,  J.  Tbia  la  tbe  second  appeal 
in  this  cause.  For  a  report  of  the  former 
appeal,  see  Metropolitan  Life  Ins.  Go.  v. 
Goodman,  10  Ala.  App.  446,  65  South.  449. 
The  first  assignment  of  error  insisted  on  by 
counsel  relates  to  the  action  of  tbe  court  in 
sustaining  demurrers  to  pleas  6,  7,  8,  and  9. 
These  pleas  were  given  consideration  on  the 
former  appeal,  but  the  assignments  of  de- 
murrer sustained  by  the  court  below  were 
not  then  presented,  and  tbe  questions^  now 
argued  were  not,  therefnre.  called  to  tlie  at- 
tention of  that  court. 

The  provision  in  the  policy  beld  by  tbe 
Court  of  Appeals  to  be  a  warranty,  and 


vblcSx  constituted  much  of  the  substance  «f 
tbe  said  pleas,  was  as  follows: 

*TUm  viUcj  is  vcdd  if  the  losiired  before  iti 
date  had  bean  attended  by  a  physicLau  for  aoj 
serious  disease  qr  complaint*' 

Section  4572  of  the  Code  reads  as  follows: 
"No  written  or  oral  misrepresentation,  or  war- 
ranty therein  made,  in  the  negotiation  of  a 
contract  or  policy  of  life  insurance,  or  in  tiie 
application  therefor  or  proof  of  loss  thereonde. 
shall  defeat  or  void  the  policy,  or  j^revent  ia 
attaching,  unless  such  misrepretsentation  is  mad* 
with  actual  intent  to  deceive,  or  unless  the  nut- 
ter misrepresented  increase  the  risk  of  loss." 

[1,  2]  It  Is  therefore  to  be  noted  tbat  undei 
this  statute  a  policy  cannot  be  defeated  \>y 
the  making  of  a  warranty  unless  the  matta 
mlsr^resented  increased  the  risk  of  loa&. 
Tbe  court  below  held  the  plea  subject  to  de- 
murrer because  it  did  not  appear  therein  that 
the  deceased  waa  afflicted  with  tbe  disease 
mentioned  in  the  pleas  as  having  Increased  tbe 
risk,  at  the  time  when  he  was  attended  b; 
a  pbysldan.  Counsel  for  appellant  Insist 
tbat  it  was  sufficient  for  said  pleas  to  bSTc 
averred  merely  that  the  Insured  was  attend- 
ed for  a  serious  disease,  and  that  this  aver- 
ment was  entirely  sufficient  without  S07 
additional  averment  to  the  effect  that  the  In- 
sured bad  such  disease  at  the  time  be  was  be- 
ing attended  by  a  physician.  To  qixote  troa 
their  brief: 

"The  provision,  it  will  be  noted,  Is  not  thit 
the  insured  did  not  have  a  serious  disease  o* 
complaint,  but  that  be  bad  not  been  attended  br 
a  physiciBn  for  a  serious  disease  or  complaint 

We  cannot  agree  in  tbis  losiatence.  A> 
said  by  the  Court  of  Appeals  on  the  fonner 
appeal  of  this  case: 

"The  statute  is  to  be  liberally  cmstmsd  m 
as  to  advance  the  le^slative  intent  and  sujvrea 
the  mischief  aimed  at." 

The  oonstmction  of  the  provisim  of  the 
policy  and  of  tbe  above-t^noted  statute,  wbldi 
must  be  read  in  connection  tberewiUi,  con- 
tended for  by  oonnsel  for  ai^Ilant,  would 
by  no  means  meet  the  standard  of  liberal 
construction,  but,  on  the  contrary.  It  Is  too 
narrow  to  meet  with  the  ftvor  of  the  court 
Indeed,  tbe  provision  of  the  policy  Itself  may 
be  construed,  at  least  inferentlally,  to  con- 
cede tbat  the  Insured  had  a  serious  disease 
for  which  a  pbysiclan  was  attending  him. 
In  Mutual  Life  Ins.  Ca  v.  Alien,  174  Ala. 
511.  518,  66  South.  568.  570.  Is  the  following: 

"The  fact,  standing  alone,  that  the  insured 
represented  that  he  had  not  consulted  a  pfaj-d- 
cian,  when  in  fact  he  had  done  so,  does  not 
show  either  'intent  to  deceive'  or  increase  of 
'risk  of  loss;'  and,  unless  the  misrepreseotadoD 
was  made  with  such  intent,  or  unless  It  had  the 
effect  to  increase  the  risk,  then  tiie  statute  ex- 
pressly says  it  shall  not  'defeat  or  void  the  poli- 
cy.* It  Is  ntither  tbe  natural  nor  the  neces- 
sary effect  of  such  misrepresentation  to  sbov 
irtent  to  deceive  or  to  increase  of  risk;  heoce 
the  intent  or  the  effect  required  by  tbe  statute 
must  be  averred,  or  facta  must  be  alleged  fitn 
whidi  the  intent  or  effect  must  necessarily  fol- 
low. *  *  *  It  is  not  sufficient  under  our  stat- 
ute to  aver  merely  that  this  misrepresentatioB 
'Increased  the  risk.'  It  may  or  may  not  ban 
done  so,  depending  upon  the  attending  tMcOt, 
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which  are  not  averred.  Suppose  tliat  the  phni- 
cian  coiuulted  had  found  no  disease  or  disoraw, 
and  had  bo  advised  the  insured  and  the  insurer; 
in  sncb  case  certainly  the  misrepresentation 
CO  old  not  have  increased  the  risk.  In  order  for 
tfao  plea  to  be  good  under  this  alternative,  it 
should  have  averred  the  fticts  from  which  the 
concluBion  ia  deduciUe.   4  Mayf.  Dig.  467." 

As  previously  stated,  this  defect  In  the 
pleas  was  not  pointed  out  by  appropriate  as- 
signments of  demurrer  on  the  first  trial  of 
thv  cause,  and  therefore  was  given  no  con- 
tideration  on  the  former  appeaL  We  con- 
clude there  was  no  error  in  sustaining  the  de- 
murrer  to  these  pleas. 

[3]  The  next  Insistence  is  that  there  was 
error  in  sustaining  the  demurrer  to  plea  16. 
It  is  urged  that  this  plea  is  wholly  unlike  the 
others  in  that  it  rests  upon  the  affirmation 
of  fraud  In  the  suppression  of  a  fact  by  the 
Insured  when  making  application  for  the  tn- 
snrance,  and  that  it  was  drawn  so  as  to 
comply  with  section  4299  of  the  Coda  It 
need  not  be  conceded  that  said  plea  would  be 
sufficient  under  said  section  without  refer- 
ence to  any  other ;  but  in  any  event  the  plea 
would  not  be  held  free  from  attack  unless  it 
also  met  the  requiremrats  of  section  4672  of 
the  Code  of  1907,  which  relates  spedfically  to 
the  subject  h^re  under  review,  and  wherein 
it  Is  required  that  the  misrepresentation,  to 
be  of  any  avail,  must  be  made  with  the  actual 
Intent  to  deceive.  As  said  by  this  court  in 
Empire  Life  Ins.  Co.  v.  Gee,  171  Ala.  435, 
439,  55  South.  166, 168: 

"Where  fraudulent  representations  are  pleaded 
In  defense  to  an  action  on  a  policy  of  insurance, 
it  must  be  shown  that  falm  statements  have 
been  made  with  intent  to  deceive,  that  they  re- 
lated to  matters  IntrinsicaUy  material  to  the 
risk,  and  that  the  Insured  relied  on  them.  Ibis 
role  has  not  been  chanced  by  statute  or  deci* 
•ion." 

See,  also,  la  this  connection  Mutual  Life 
Ins.  Oo.  T.  Allen.  166  Ala.  169,  51  South.  877; 
s.  c.,  174  Ala.  611,  56  South.  668;  Penn-Mu- 
tual  U  I.  Co.  V.  Mechanics'  Sav.  Bk.,  72  Fed. 
413,  19  C.  C.  A.  286,  37  U.  S.  App.  692;  Id., 
73  Fed.  653,  19  G.  C.  A.  316,  43  U.  S.  App. 
TO,  38  L.  R.  A.  38,  70. 

There  is  no  averment  in  the  plea  either  as 
to  the  materiality  of  the  representations  or 
as  to  any  intention  on  the  part  of  the  insur- 
ed to  deceive.  The  court  pnweriy  h^  the 
plea  bad. 

[4]  The  cause  proceeded  to  trial  upon  the 
general  issue  and  special  pleas  13  and  14* 
which  said  pleas,  in  addition  to  the  aver- 
ments  contained  in.  the  special  pleas  6,  7,  8, 
and  9  above  referred  to,  alleged  that  the  in- 
sured bad  snch  disease  when  attended  by  the 
physician,  and  which  said  disease  increased 
the  risk  of  loss.  Two  physicians  were  exam- 
ined by  the  defendant  and  one  on  behalf  of 
the  plalntlif.  The  evidence  was  In  conflict, 
and  the  afflnnative  charge  waa  pn^ierly  re- 
fused. 

[B]  Much  stress  is  laid  by  counsel  upon  the 
action  ot  the  court  In  denying  the  motion  for 


a  new  trial  on  the  ground  Qiat  1^  TenUct 
was  contrary  to  the  evidence.  The  case  has 
been  twice  before  a  jury,  each  trial  resulting 
In  a  verdict  for  the  plaintiff.  The  evidence 
was  in  conflict  The  court  below  had  the 
witnesses  before  it,  and  denied  the  motion. 
Under  the  famiUar  rule  announced  in  Oobb 
v.  Malone,  92  Ala.  630,  9  South.  788,  this  rul- 
ing will  not  be  reversed,  unless  after  allow- 
ing all  reasonable  presumptions  of  its  cor- 
rectness the  preponderance  of  the  evidence 
against  the  verdict  is  so  decided  as  to  clearly 
convince  the  court  that  it  is  wrong  and  un- 
just This  we  are  not  prepared  to  do  after 
a  most  careful  examination  of  the  record. 
Cont.  Oes.  Co.  t.  Ogbum.  186  Ala.  898,  64 
South.  619. 

We  have  here  given  consideration  to  the 
questions  argued  in  brief  of  counsel  for  ap- 
pellant, and,  flnding  no  reversible  error  in 
the  record,  it  follows  that  the  Judgment  of 
the  court  below  must  be  affirmed. 

Affirmed. 

ANDERSON.  O.  J.,  and  McCLEILLAN  and 
SAYBE,  JJ.,  concur. 


BfABSHAUi  T.  USTBR  et  at    (7  Div.  768.) 

(Supreme  Conrt  of  Alabama.    Feb.  10,  1916. 
On  Rehearing,  March  30, 1916.) 

1.  TsnsTS  <8=>81(2).  357(1)  —  Pcbciiasb  of 
Lard  wrrn  Wife's  Monet. 

Where  a  husband  purchased  land  with  mon- 
ey of  his  wife,  taking  title  in  bis  own  name,  a  re- 
sulting trust  arose,  but  such  trust  cannot  under 
Code  1907,  S  3413,  be  set  up  as  against  creditors 
of  the  husband  who  instituted  action  and  levied 
on  the  land  without  notice  of  the  trust 

[Ed.  Note.~For  other  cases,  see  Trusts,  Cent 
Dig.  H  116,  639-642.  660-662;  Dee.  Dig.  «s» 
81(2).'5G7(1Sj 

Ob  BdieaiiDff. 

2.  ATTOBintT  AND  CLIENT  ^=s>104:—OmCK  OT 

Atiobnet— Scope  of  AuTHOBrrr. 

Where  a  husband  notified  his  ^editor's  at- 
torney that  his  wife  owned  land,  tide  to  which 
stood  in  his  name,  but  It  did  not  appear  that  the 
notice  was  given  before  the  creditor  instituted 
suit  or  when  it  was  given,  such  notice  is  not 
notice  to  the  creditor  of  the  wife's  equity ;  no* 
tice  to  an  attorney  or  knowledge  acquired  by  him 
not  being  notice  to  his  client,  unl«s  given  or 
acquired  after  the  relation  l)egan. 

[Ed.  Note.— For  other  casesL  see  Attorney  and 
Client,  Cent  Dig.  {$  92. 93;  Dec  Dig.  <8=)104.] 

Appeal  from  Chancery  Court,  Etowah 
County ;  W.  W.  Whiteside,  Chancellor. 

Bill  by  Julia  Hill  MarshaU  agalobt  John 
P.  Lister  and  others  to  enjoin  the  advertis- 
ing, selling,  or  offering  for  sale  of  certain 
lands.  Decree  for  resiwndenta,  and  com- 
plainant appeals.  Affirmed. 

The  bill  nUeges  that  Julia  Hill  MarshaU 
is  in  the  peaceable  possession  of  certain  lauds 
therein  described,  that  she  Is-  the  sole  owner 
of  said  lands,  and  is  In  the  peaceable  posses* 
sion  thereof,  and  that  her  title  thereto  or  a 
part  thereof  is  denied  or  disputed  by  the  de- 
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foidaats.  The  MU  farOier  avers  that  John 
P.  Lister  was  sberlff  of  Elmore  county  <hi 
the  2d  day  of  April  1914,  mider  an  execution 
Issued  out  of  the  city  coort  of  Oadaden 
wberetn  H  Stames,  doing  business,  etc.,  had 
obtained  judgment  against  one  P.  W.  Mar- 
shall In  the  sum  of  fSOO  and  costs,  levied  on 
the  property  nnder  said  execatlon  and  tor 
the  satisfaction  of  said  Judgment,  and  ad- 
vertised the  same  for  sale,  and  unless  en- 
joined will  sell  the  same.  Complainant  avers 
that  she  is  not  In  any  wise  connected  with 
nor  a  party  to  said  soit  or  Judgment;  that 
the  sheriff  made  the  levy  upon  her  property 
at  the  Instance  of  the  attorney  of  record  of 
said  If.  Stames,  doing  business,  eta,  the 
plahitUts  In  the  judgment,  but  that  P.  W. 
ICanAiall,  who  la  defendant  in  such  execn- 
tlrai,  was  not  In  possession  of  said  land,  and 
did  not  own  any  right,  title,  Interest  or  claim 
Qierein.  Xbe  defense  set  up  is  the  recovery 
of  the  judgment  referred  to  hi  the  bill,  Oie 
flUng  of  a  oertlflcate  of  the  judgment  in  the 
oflaoe  of  the  judge  of  probate,  and  titla  In 
F.  W.  Iforshall  as  shown  by  the  records  of 
said  connt7  at  the  time  and  aubaeqnent  to 
the  filing  of  said  oertificftte  ot  judgment,  and 
latn  the  oonv^ance  by  P.  W.  Manthall  by 
deed  to  his  wife,  Julia  Hill  Marshall,  of  aU 
tbfl  lands-  described  In  the  blU.  Oliere  was 
decree  holding  the  land  subject  to  the  Uen 
of  the  judgment 

W.  J.  Boykln  and  J.  M.  MlUer,  both  of 
Gadsden,  fW  appellant  Inzer  A  Inzer,  tjt 
Gadsden,,  for  appellees. 

ANDBRSON.  O.  J.  £1]  It  may  be  conceded 
Mly  for  the  purpose  of  deciding  this  ease 
tttat  the  laud  In  question  was  bought  with 
the  complainant's  money  by  her  husband, 
who  took  the  deed  in  bis  own  name,  and 
tliat  there  was  therefore  a  resulting  trust  In 
favor  of  the  wife,  this  api>ellaQt;  yet  this 
trnst  was  Inc^rative  and  void  as  agalnet 
the  judgment  lien  of  M.  Stamee,  doing  busi- 
ness in  the  name  of  the  New  South  Rubber 
Tire  Company,  which  said  Judgment  was  ob- 
tained and  certified  to  the  probata  office  be- 
fore the  registration  of  the  deed  from  the 
husband,  P.  W.  Marshall,  to  his  wife,  this 
appellant,  and  there  la  no  proof  In  this  rec- 
ord of  notice  to  the  said  M.  Stames  of  the 
existence  of  the  equity  attempted  to  be  en- 
forced by  the  original  bill  of  complaint  Sec- 
tion 3413  of  the  Code  of  1807;  Preston  r. 
McMillan,  S8  Ala.  84;  John  Silvey  Ca  t. 
Cook,  68  South.  37. 

The  appellant  contends  that  the  posses- 
sion of  the  land  by  the  husband,  or  of  the 
husband  and  wife  jointly,  will  be  referred  to 
the  wife,  or  to  the  husband^t  representative 
capacity,  and  that  such  a  possession  la  equiv- 
alent to  notice  of  said  equity.  This  conten- 
tion finds  support  in  the  case  of  Roblson  v. 
Robison,  44  Ala.  227,  hot  this  case  la  In  di- 
rect cwflict  wltb  the  latter  case  of  Preston 


V.  McBCtUan,  68  Ala.  84,  and  is  out  of  Una 
with  many  of  the  decisions  of  this  court, 
and  is  not  sustained  by  the  authorities  there 
dted.  The  ccvrect  rule  Is  that  when  hus- 
band and  wife  live  together  <m  land— that 
Is,  have  a  community  of  possession — the  po^ 
scHsalon  will  be  referred  to  the  one  who  has 
the  legal  title,  and  which  was  not  only  In  the 
husband  in  the  case  at  bar,  but  his  deed  was 
upon  the  records  of  the  county.  AngUn  v. 
Thomas,  142  Ala.  264,  37  South.  784;  lartdn 
V.  Baty,  111  Ala.  308, 18  South.  666,  and  cas- 
es  dted. 

The  case  of  Gwynn  v.  Hamilton,  28  Ala. 
23S,  cited  In  the  Robison  Case,  supra,  does 
not  support  the  holding  in  said  Robison  Case 
In  point  or  by  analogy.  The  otiier  case  dted, 
Mlchan  and  Wife  v.  Wyatt.  21  Ala.  813,  Is 
(Htpoaed  to  the  hol^jig  tn  said  Roblstn  Caseu 
There  the  wife,  and  not  the  husband,  bad  the 
title,  and  It  was  said  In  the  opinion: 

"In  such  case  the  poesesnon  wUl-be  referred  to 
the  title  and  the  husband  will  be  r^arded  u 
the  trustee  for  the  wife." 

The  Robison  Case,  supra,  has  been.  In  ef- 
fect, overruled  by  the  decisions  of  this-  court; 
but  In  order  to  remove  all  doubt  in  the  fu- 
ture as  to  the  soundness  of  same  upon  the 
point  at  issue  It  is  hereby  eiQtressly  ove> 
ruled. 

We  do  not  think  that  the  tbaooers  court 
committed  revendble  errcw  in  not  mstainlng 
the  complalnanfa  objection  to  proof  of  tbt 
exhibits  to  the  answer  and  cross-blU. 

The  decree  of  the  dumcety  court  !•  a^ 
firmed. 

Affirmed.  All  the  Justlcea  codcoc 

On  Rehearing. 

[2]  It  is  now  suggested  for  the  first  time 
that  the  respondent  M.  Stames  bad  notice 
of  the  equity  of  Julia  HIR  Marshall  in  the 
land,  or  of  facts  to  put  him  upon  inquiry. 
Counsel  insist  that  P.  W.  Marshall  testified 
that  be  told  Staraes*  attorneys,  Inzer  &  In- 
zer, before  the  judgment  was  obtained  that 
his  wife  owned  the  land.  We  find  the  tiA- 
lowing  statement  in  the  testimony  of  P.  W. 
Marshall,  on  page  66  of  the  record: 

"But  ft  Is  a  fact  tiiat  I  told  J.  G.  laser  prior 
to  the  institution  of  said  suit  that  I  had  no  loop* 
ert^   that  what  I  liad  control  of  belonged  to  mr 

Whether  or  not  this  would  be  notice  of  the 
claimed  equity  of  the  wife  we  do  not  dedde; 
for  this  may  be  conceded,  and  WOJl  It  doei 
not  diow  notice  to  the  rewondoit  M.  Stames. 
The  record  does  not  disclose  who  J.  C  Iniec 
was,  or,  if  a  monber  of  the  firm  of  Inier  A 
Inzer,  respcmdent's  solidtors,  that  he  was 
attorney  for  Stames  in  the  claim  In  qnestioD 
when  the  statement  was  made  to  him.  It 
was  made  before  the  Instltntloii  of  the  suit, 
and  may  have  been  made  before  Inzer  A  In* 
zer  became  Stames'  lawyers  for  tike  oolleo- 
tl<Hi  of  this  claim. 

"Notice  to  an  attorney  or  knowle^  aeaoirel 
by  liim  is  not  notioe  to  his  eUent  nnkss  tfrez 
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or  ftoqnired  after  the  relation  began."  2  Euaj, 
X%.  Ala.  B«p.  I  N,  p.  lai,  and  Alibama  eaaw 
there  dted. 

The  appUcaUon  for  rehearing  Is  oramded. 


jnFFBRSON  PI.'DMBEBS  ft  MILt  SUFPItT 
00.  T.  FEBBLBS.  (6  Dir.  154.) 

<Snpreine  Cotjrt  of  Alabama.    Feb.  10.  191& 
Rehearing  Denied  March  80,  1916.) 

1.  MECBAmaf  TjaatB  «es>129— PKRFEcnonr. 

Where  a  materialman  rinraltaneonsly  fnr> 
nlshed  materiale  for  the  plnmbhig  and  the  heat- 
ing of  a  bnilding,  his  lien  will  not  be  lost  because 
both  items  were  Irailnded  In  a  sin^  acconnt; 
the  parties  to  botli  oontraeta  and  the  bnildiiiff 
belDfT  the  same. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
laens.  Cent.  Dig.  H  188,  202,  203 ;  Dec.  Dig. 
«=3l29.] 

CONTKACTS  ^»1T0(1)— OONSTBCOnOIT— COW- 
STBTfcnoH  BT  PaBTIES. 

Where  die  parties  to  a  contract  have  given 
It  a  particiilar  constmcdoQ,  snch  constmction 
should  nsnallT  be  adopted  by  the  conrts. 

[Ed.  Note.— For  other  caseB,  see  Contracts, 
Cent  Dig.  S  753 ;  Dec  Dig.  «=9l70a).] 

8.  MicsAincs*  LiEKS  «=>129  —  Gonthaois  — 

GonsTKOcnoN. 

Where  defendanlfs  agent  pnrchased  mata- 
rials  from  complainant,  there  being  two  orders 
for  different  classes  of  materiala.  but  the  items 
ware  entered  on  one  account  and  the  contract 
treated  by  the  parties  as  a  single  one,  the  ae- 
connt  must  for  the  purpose  of  perfecting  a  me- 
chanics' lien  be  accepted  as  a  single  one  inclnd- 
iias  rartous  itema 

[Ed.  Note.— For  other  cases,  see  Mechanics* 
Liens,  Cent.  Dig.  ||  IBS.  202,  206;  Dec.  Dig. 

4.  Uecrahics'  Liens  ^slSZCl)— Fujho  or 

LBV-— Tna  worn  FaxNa. 

Where  a  materiabnan  famished  two  classes 
of  goods  on  a  single  contract  and  items  for  one 
class  were  furnished  within  the  four  months  and 
iix  months  periods  prescribed  by  Oode  1907,  || 
4758,  4777,  for  filing  the  lien  statement  and  In- 
stituting act3<m,  he  may  have  a  lien  on  both 
classes  of  items. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
liens.  Cent  Dig.  H  UN).  ISB;  De&  Dig.  Cas 
1820).] 

6^  MxcHAHiai^  LiEKS  4e»157(4>— Oeaiks— Un- 

inTENTIOirAX.  Olaiub. 

Where  a  materialman  included  In  the  lieu 
claim  an  item  for  materials  not  used  in  the  build- 
ing,  but  there  was  no  evidence  of  f  rand  or  ot  in- 
tent to  claim  more  than  lie  was  entitled,  sndii 
fAet  will  not  prevent  the  materialman  from  ob< 
taining  a  lien, 

[Ed.  Note.— For  other  cases,  see  Mechanics* 
Liens,  Cent  Dig.  §  271;  Dec.  Dig.  4s»lS7(4).] 

6w  Patment  <s=330(6)  —  Application  of  Pat- 
i£BNT— Bight  to  Applt. 

Where  a  materialman  furnished  materials 
which  were  not  used  in  the  bnilding  on  which  be 
perfected  a  lien  he  may  apply  a  payment*  no 
application  being  spedned,  to  such  unsecured 
items. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  }  111;  Dec  Dig.  «=939(8).] 

Appeal  ttom  Chancery  Court,  JefCerson 
County;  A.  H.  Benners,  Chancellor. 

BUI  by  the  Jefferson  Plumbers  ft  BfUl  Sup- 
ply Company  against  Mrs.  Alice  L.  Peebles. 


From  a  decree  for  defoidaiit,  CMntfalnant 
appeals.  Reversed,  rendered,  and  remanded. 

Francis  M.  Lowe  and  Nlsbet  Hambaxigh, 
boUi  of  Mrmlngbam,  for  appellant  Samuel 
B.  Stent,  ai  Binnlnfl^iam,  tm  appellee. 

GABDNER,  J.  By  tUs  Mil  the  oomplalii^ 
ant  (appellant  here)  seeks  a  toredosnre  at 
materialman's  lien  upon  a  certain  lot  and  a 
four-story  btbA  stmctnre  thereon,  known  as 
the  "Manhattan  Hotel,'*  situated  in  Birmlng' 
bam,  Ala.,  and  which  is  the  property  of  the 
respondent  to  the  tSXL  Hie  Ull  shows  that 
during  a  series  of  months  In  tibe  years  1918-14 
the  complainant  as  the  original  contractor 
famished  to  the  defendant  plumbing  and 
beating  materials  used  in  the  ctmstniction  of 
said  building,  tta  last  Item  being  fumlabed 
(m  Martih  80|  1914,  and  that  the  balance  of 
the  account  and  the  entire  Indebtedness  ac- 
crued aa  April  1, 1914.  The  filing  ot  the  aHl- 
davlt  and  claim  o£  Uen  In  the  probate  office 
of  Jefferson  county  Is  shown  to  have  bem 
done  on  May  16,  1914.  The  answer  contains 
a  general  denial  of  all  the  aUe^etlons  <tf  the 
bill  and  also  special  pleas  of  the  statute  of 
Umltatlcms. 

[f]  The  ehanoeUor  dismissed  the  bill  for 
the  reason,  as  given  in  his  opinion,  that  he 
found  from  the  record  that  the  material  for 
the  plumbing  and  that  for  the  heating  was 
furnished  under  sqmrate  and  distinct  con- 
tracts; that  In  order  to  fix  a  Uen  there 
should  hare  been  filed  separate  accounts  In 
the  probate  office ;  and  that  oomplahiant  ac- 
quired no  lln  ffling  the  account  In  whldi 
the  two  classes  were  blended.  TMs  seems  to 
be  ttie  only  objection  urged  against  the  suffl- 
dency  of  the  account  filed  In  this  cause,  so 
far  as  its  substance  is  concerned. 

The  evidence  discloses  that  the  materials 
fin*  the  plumbing  and  for  the  heating  were 
fumlsbed  the  defendant  tm  the  said  bnlldlE« 
practically  slmultaneonsly  and  while  the 
building  was  In  course  of  cdnstmetlon.  Here 
the  parties  an  the  same;  the  same  property 
is  Improved,  and  the  rl^ta  of  no  third  per- 
son are  shown  to  be  Invtdred,  In  such  a  sit- 
uation, we  cannot  agree  that  the  lien  would 
be  lost  Jay  a  failure  to  file  separate  accounts. 
Indeed,  such  was  the  holding  of  this  court  In 
Ala.  State  Fair  ABB*n  v.  Ala.  Gas,  etc.,  Co., 
181  Ala.  286,  tU  South.  26,  wherein  the  optai- 
lon  eoDdudes  with  ttie  following  statement: 

"Nor  Is  the  lien  prejudiced  either  in  whole  or 
in  part  by  the  fact  that  the  demand  includes 
woric  and  material  furnished  under  two  separate 
agreements,  since  the  same  property  was  includ- 
ed under  both  agreements,  and  the  tights  growing 
OQt  <d  the  same  are  identical  In  diaraeta  and 
as  to  parties." 

Such,  is,  also,  the  holding  of  the  Supreme 
Court  of  Missouri,  tmder  a  statute  very  sim- 
ilar to  ours,  the  dedsloDs  of  which  court  find 
f reQuent  reference  in  our  cases  ni>on  this  sub- 
ject In  Grace  t.  Nesbltt,  109  Mo.  9,  18  S. 
W.  1118.  speaking  to  this  subject  it  was  said: 


•snVsr  other        smi  saine        and  KBT-KUHBBR  la  all  Ker-MBmbered  DlgaalB  aad  ladsaas 
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*Thet9  is  no  proriaion  of  the  statote  requiring 
a  iflparate  aocoant  to  be  filed  for  each  separate 
coutrORt,  under  which  material  maj  tiave  been 
fumiHhed,  thoueh  tbe  material  may  be  entirel; 
different  and  the  contracts  independent.  The 
statute  requires  tlie  account  filed  to  be  'a  just 
and  true  account  of  tbe  demand  due  him  or  them 
after  all  just  credits  have  been  Kiveo.'  The  atat- 
nte  evidently  contemplated  filing  only  one  ac- 
count, and  no  reason  can  be  seen  lOr  adding  any- 
thing to  its  requirements." 

There  is  nothinK  in  the  case  of  Lane  A 
Bodley  Co.  t.  Jones,  79  Ala.  156,  holding  to 
the  contrary.  The  language  of  the  («)inion 
relied  upon  by  counsel  for  appellee  was  deal- 
ing with  the  question  as  to  the  time  within 
which  the  claim  must  be  filed,  and  was  to  the 
effect  that,  when  the  material  is  furnished 
under  separate  contracts,  the  statement  must 
be  filed  within  the  time  limited  after  delivery 
upon  each  separate  contract  And  such  was 
also  tbe  holding  of  tbe  Mlasonrl  court  in 
Grace  v.  Nesbitt,  supra. 

[2,  3]  From  the  view  which  we  take  of  the 
case,  however,  the  question  Just  discussed  is 
not  one  of  controlling  importance  here.  We 
are  not  persuaded  that  these  materials  were 
furnished  under  separate  and  distinct  con- 
tracts, but  are  Incliued  to  the  view,  rather, 
that  the  orders  were,  for  all  practical  pur- 
poses and  as  underBtood  by  the  parties  them- 
selves, merely  items  of  one  and  the  same 
transaction. 

No  indication  la  found  in  the  answer  of 
respondent  that  insistence  would  be  made 
that  the  materials  for  which  the  Uen  was 
sought  to  be  established  were  furnished  un- 
der separate  contracts,  and,  as  the  answer  to 
the  bill  was  but  a  mere  general  denial  of 
its  auctions.  It  may  be  seriously  question- 
ed whether  such  a  defense  Is  available  to 
respondent  An  examination  of  tlie  evidence 
do^  not  disclose  that  this  was  a  question 
given  serious  consideration  by  tlie  respective 
parties  on  the  trial  of  the  cause.  However, 
as  the  qnestUm  of  the  sufficiency  of  the  an- 
swer in  this  respect  is  not  pressed  upon  us 
by  counsel  for  appellant  we  pass  it  by  and 
determine  the  cause  upon  its  merita 

Aside  from  the  question  we  have  here  dis- 
cussed, and  that  of  the  statute  of  llmita- 
ti<ms  Insisted  on  counsel  for  appellee, 
there  is  very  little  by  way  of  defense  to 
tUs  bill  that  needs  consideration  here. 
While  tbe  husband  of  the  respondent  who 
was  confessedly  her  agent  in  these  matters, 
seems  to  doubt  that  some  of  tbe  material 
went  into  the  building  and  questioned  the 
authority  of  some  of  the  laborers  to  receive 
the  same,  yet  an  examination  of  tbe  evidence 
discloses  that  the  Insistence  for  the  com- 
plainant remains  practically  without  dispute, 
and  that  its  claim,  so  far  as  the  merit  of  the 
sltnation  is  concerned,  la  fully  and  complete- 
ly established. 

It  appears  from  tbe  evidence  that,  when 
the  building  was  In  the  course  of  construc- 
tion, the  husband  of  respondent  made  in- 
quiriec  as  to  prices  on  plumbing  and  beating 
materials  for  It,  and  that  complainant  In 


this  cause  was  n^otlated  with.  Arrangements 
for  the  furnishing  of  same  were  made  by 
bim,  for  respondent  and  It  appears  that  the 
understanding  in  regard  to  the  plumbing  was 
reached  a  few  days  prior  to  tliat  for  tbe 
heating  materials.  This  is  indicated  by  the 
facts  that  on  December  4, 1913,  the  comi^ain- 
ant  wrote  out  an  order  for  the  respondent 
to  sign,  directing  that  the  plumbing  material 
be  furnished  as  ordered  by  the -contractors; 
and  that  a  similar  order  as  to  the  heating 
material  and  fixtures  was  signed  on  Decem- 
ber 16,  1913.  The  two  orders  are  practical- 
ly the  same,  and  in  each  tbe  respondent 
agreed  to  pay  for  the  material  on  the  Satur- 
day following  each  delivery  of  same.  Ma- 
terials t<x  the  healing  and  plumbing  for 
this  building  were  furnished  by  complainant 
as  needed  and  ordered,  and  amounted  to  a 
considerable  sum.  Tbe  indebtedness  was 
kept  on  the  books  as  one  account,  and  tbe 
bills  rendered  to  respondent  were  likewise 
of  one  account  Payments  were  not  made 
on  the  Saturday  following  each  delivery,  but 
were  made  from  time  to  time  on  the  account 
as  a  whole.  Upon  the  completion  of  the 
building,  there  was  some  plumbing  and  beat- 
ing material  left  over  whlcb  was  returned 
and  credited  on  the  account  As  previously 
shown,  the  dalm  was  filed  in  the  probate 
office  as  one  account  or  claim,  and  after  the 
filing  of  the  same  the  respondent  made  sev- 
eral payments  thereon,  amounting  to  a  con- 
siderable sum.  Indeed,  tbe  evidence  satis- 
factorily discloses  to  our  minds  that  the  par- 
ties to  tbls  suit  in  fftct  contemplated  and 
treated  the  entire  matter  as  one  and  the 
same  continuous  transaction,  and  that  the 
separate  orders  given  were  merely  tor  the 
ctmvenience  of  tbe  respective  parttes  and  for 
tbelr  protection  as  to  tbe  proper  d^very  of 
materials. 

"Where  the  parties  to  a  contract  have  given  it 
a  particular  construction,  such  coDs&nction 
would  generally  be  adopted  by  the  ooorC  in  givinf 
effect  to  its  proviaions,  and  the  subsequent  acti 
of  the  parties,  showins  the  constraction  thtj 
had  put  upon  the  agreement  themselves,  are  to  be 
looked  to  by  tbe  court  and  In  some  eases  may  be 
controlling.^'   9  Cyc.  6S8. 

Speaking  to  this  subject  of  tbe  entirety 
of  contracts,  Mr.  Phillips,  in  his  work  on  Me- 
chanics* Liens  (section  229,  p.  40e^,  said: 

"But  when  work  or  material  is  done  or  fur- 
nished, all  going  to  the  same  general  purpose,  as 
the  building  of  a  house  or  any  of  its  parts, 
though  such  work  be  done  or  ordoed  at  different 
times,  yet  if  the  several  parts  form  an  entiie 
whole,  or  are  so  connected  together  as  to  show 
that  tiie  parties  had  it  in  contemplation  that  the 
whole  should  form  but  one.  and  not  distinct 
matters  of  settlement  tbe  whole  account  must  be 
treated  as  a  unit  or  as  being  bat  a  sini^  etn- 
tract." 

The  following  cases  recognized  and  applied 
tbe  foregoing  principle:  Joplin  S.  &  D.  Wka 
V.  Okla.  College,  36  Okl.  M7,  129  Pac.  40,  43 
L.  R.  A.  <N.  S.)  158 :  Miller  v.  Batchelder,  U7 
Mass.  179;  Klser  Lbr.  Co.  v.  Mosely,  66 
Ark.  544,  20  S.  W.  409;  Page  v.  Bettes,  17 
Ho.  Appi.  868;  Matthews  t.  Waggenhaeosg 
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ASB*!!,  88  Tex.  604,  19  S.  W.  160;  JODM.  etc., 
Co.  ▼.  Murphry,  64  Iowa,  166,  1»  N.  W.  808 ; 
Hooven,  etc,  Co.  t.  Fe&tbentone,  HI  Fed.  81, 
48  O.  a  A.  229. 

We  do  not  think  tlut  what  Is  said  In  Lane 
&  Bodley  T.  JoneB,  snpra,  ctmfllcts  with  this 
principle,  or  with  the  conclnslm  we  have 
her©  reached.  What  Is  there  said  most,  of 
course,  be  read  in  the  light  of  the  facts  In 
that  parttcDlar  case,  wblc^  dis<do«e  that  the 
respondent  had  several  mills  situated  in  sep- 
arate counties,  for  which  material  was  fur- 
nished indlscrlinlnately,  and  one  account  was 
kept  of  the  whole;  and,  in  addition  thereto, 
the  rli^ts  of  third  parties  Interreottd.  But 
In  that  case  It  was  said: 

"If  the  mateiials  were  furnished  in  pursuance 
of  a  siogle  continulns  coutract,  sai^h  as  to  fur- 
nish materials  for  a  buildinc  about  to  be  erected, 
or  in  proceas  of  constructlmi,  tlie  period  within 
which  tbe  itatemoit  must  be  flied  witii  the  jndge 
of  probate  commenoes  to  run  bom  the  delivery  of 
tlia  last  items.'* 

Not  do  we  And  any  conflict  In  the  con- 
clusion here  reached  and  the  holding  of  the 
court  in  CutcUff  t.  McAnaUy,  88  Ala.  607, 
7  South.  331. 

[4]  It  Is  insisted  by  counsel  for  appellee 
that,  according  to  the  account  filed,  the  last 
fixture  or  material  for  the  heating  was  fur- 
nished on  a  date  which  was  more  than  eight 
days  beyond  the  six  months'  statute  of  lim- 
itation for  bringing  this  suit,  and  hence  that 
all  items  for  heating  material  are  thus  bar- 
red. Again,  passing  by  the  question  of  plead- 
ing that  the  answer  falls  to  thus  separately 
set  up  this  particular  defense  of  the  statute 
of  limitation  as  to  these  particular  fixtures, 
we  still  conclude  that  the  contention  Is  with- 
out merit,  as  we  have  above  stated  our  opin- 
ion that  the  contract  was,  within  the  coa- 
teniplation  of  the  parties,  one  continuous 
transaction.  Such  being  the  case,  the  time 
limit  dates  from  the  period  when  the  last 
item  was  furnished  (March  30,  1014),  and 
both  the  filing  the  claim  in  the  probate  of- 
fice (May  16,  1014)  and  the  bringing  of  the 
suit  (September  25,  191^  were  well  within 
the  limit.  Code  1007,  {§  4758.  4777. 

[S,  S]  The  inclusion  In  the  claim  filed  of 
items  furnished  the  respondent  on  October 
17,  and  24,  1013,  for  material  not  used  In 
this  building,  amounting  In  the  aggregate  to 
somethtug  over  f56 — there  being  no  indica- 
tion of  any  fraud  on  the  part  of  the 
complainant,  nor  of  any  Intentional  act 
on  Its  part  to  claim  more  than  It  Is  Just- 
ly entitled  to — does  not  affect  the  validity 
of  said  claim.  Ala.  &  Ga.  Co.  v.  Tlsdale, 
130  Ala.  250,  86  South.  618.  And  these  be- 
ing the  oldest  items  on  the  account,  the  cash 
payment  of  ¥200,  made  on  December  13th, 
without  its  application  being  specified,  would 
be  held  to  at^ly  to  and  balance  th^.  Winston 
V.  Farrow,  40  South.  63.  Their  Inclusion 
was  without  effect  upon  the  result  here. 

Upon  careful  consideration,  we  have  reach- 


ed the  conclusion  that  the  complainant  was 
entitled  to  the  relief  it  sought  From  the 
statement  of  the  account,  attached  as  Exhibit 
V,  of  J.  J.  Lee.  witness  for  complainant,  the 
balance  due  by  respondent  on  August  1, 1014, 
was  the  sum  of  fl,881.08,  whidi  we  conclude 
is  correct 

The  decree  of  the  court  below  will  be  re- 
versed, and  one  here  entered  declaring  the 
complainant  entitled  to  the  relief  it  seeks 
and  to  a  foreclosure  of  the  lien  upon  the 
pn^rty  described  in  the  bill,  for  the  en- 
forcement of  payment  of  said  sum  of  fl331.- 
03,  with  Int^est  at  the  legal  rate  of  8  per 
cent  from  August  1, 1014 ;  and  the  cause  will 
be  remanded  to  the  court  below  for  a  further 
decree  foredofling  said  lien  In  accordance 
with  the  practice  of  the  chancery  court  In 
such  cases. 

Reversed,  rendered,  and  remanded.  All  the 
Justices  concur. 


JOHNSON  V.  JOHNSON.  (6  Div.  208.) 
(Supreme  Court  <tf  Alabama.    Jan.  18,  101& 
Rebeaiing  Denied  March  23, 1016.) 

1.  DiVOBCB  «=>240(3)  —  AXIHONT  —  Ahoukt 
— Evidence. 

Where  there  Is  evidence  that  the  husband 
received  money  for  the  sale  of  land,  and  that  his 
earning  power  is  a  fpvm  som,  it  cannot  be  said 
that  there  Is  no  basis  for  a  decree  of  alimony. 

[Ed,  Note.— For  other  cases,  see  Divorcfc  Cent 
Dig.  S  677;  Dec.  Dig.  «=>240(3).] 

2.  DivoBCE  <s=>23&—AuH0HT— Amount— Bvi- 

DBNCB— RBFEBENCa. 

The  question  of  the  amount  of  compeneaticui 
to  be  awarded  for  the  wife's  attomeye  may  prop- 
erly be  referred  to  the  reglBter:  such  fees  being 
allowable  to  the  wife  In  her  suit  for  alimony. 

[Ed,  Note. — For  other  esses,  see  Divorce,  Cent 
Dig.  H  673,  674,  683 ;  Dec.  Dig.  «=!>230.] 

3.  DivoBCB  ^s>245(l)  —  Ax.nioNT  —  Actions 
— RnsiVTiOH  of  JuBISniCTXON. 

Proceedings  for  the  award  of  alimony  abouW 
always  be  kept  within  control  of  the  court  so 
that  proper  changes  to  conform  wltii  tiie  dr- 
cumstances  may  be  made. 

[Ed.  Note.— For  otiier  cases,  see  Divorce.  Ont. 
Dig.  H  602.  605;  Dec.  Dig.  €=>245(1).] 

Appeal  from  Chancery  Court,  Lamar  Coun- 
ty; James  E.  Horten,  Jr.,  Chancellor. 

Suit  by  Minnie  Johnson  against  W.  J. 
Johnson.  Decree  tor  plaintltt,  and  order  of 
reference,  from  which  defendant  appeals. 
Affirmed. 

Walter  Nesmltb,  of  Vernon,  for  appellant 
Keiley  &  Young,  of  Vernon,  for  appellee. 

GARDNER,  J.  Suit  by  the  wife  against 
the  husband  for  alimony  alone.  The  suffi- 
ciency of  the  bill's  averments  was  tested  on 
the  former  appeal  In  this  cause,  Johnson  v. 
Johnson,  67  South.  400.  From  a  decree  find- 
ing the  complainant  entitled  to  relief,  and 
ordering  a  reference  to  ascertain  what  would 
be  a  reasonable  sum  to  be  paid  her  as-  ali- 
mony, and  what  a  reasonable  sum  to  be  paid 
as  compensation  for  her  stdldton*  respond- 
ent prosecutes  this  appeal. 
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The  decree  directed  the  register  to  take 
Into  conslderatlwi  the  amonat  of  pr<^>erty 
owned  by  respondeit,  his  earning  capacity, 
the  amoont  of  hJa  annual  Income,  tbe  dr- 
cnmstances  of  tbe  parties,  and  any  <^dren 
the  respondent  bad,  dependent  npon  him  for 
an^ort,  as  wpll  as  to  take  Into  eon^dera- 
tlw  the  age  and  health  of  the  complainant, 
her  earning  capacity,  and  what  pn^rty  she 
m^bt  boTe.  Tbe  evidence  discloses  that  the 
complainant  1^  the  home  of  tbe  respondent 
In  Jnne,  1913 ;  the  marriage  baring  occurred 
in  1911.  That  complainant  le  without  pr<^ 
erty  of  any  character  Is  without  dispute. 

llie  finding  of  tbe  duuicellor  that  the  c<Hn- 
plainant  was  oitltled  to  relief  discloses  bis 
confdiulon  Oiat  the  abandonment,  by  tbe 
wife,  of  the  husband,  was  through  the  fftult 
of  tbe  latter.  Tbe  evidrat  desire  on  tbe  part 
of  tbe  leQKmdent  that  his  wife  should  leave 
his  home,  and  hU  confessed  unwllUngneBS  for 
her  return  thereto,  In  the  U^t  of  all  the  tes- 
timony In  tbe  cause,  lends  color  and  support 
to  the  theory  of  tbe  complainant.  But  we 
are  not  disposed  to  discuss  the  erldence,  for 
tt  would  serve  no  good  purpose.  Suffice  It 
to  say,  it  liaB  been  given  car^l  considera- 
tion, and  we  find  no  foult  with  the  condn- 
^on  reached  In  the  court  below. 

[1]  It  is  Insisted  that  pnx^  falls  to  show 
any  property  owned  by  respondent,  or  any 
income  therefnnn,  and  therefore  that  there 
can  be  no  basis  for  a  decree  of  alimony. 
There  Is  evidence,  however.  Justifying  a  very 
reasonable  inference  that  respondent  has  some 
means.  In  1912  lie  sold  some  pri^terty  to  bis 
son  fbr  ^IfiOO,  wbldi  snm  has  been  paid; 
and  there  1b  evidence  tending  to  show  some 
other  means.  A.  furth^  inanlry  Into  his 
financial  condition  will  doubtless  be  made 
by  tbe  register,  in  the  reference  whi<di  has 
been  ordered.  In  additton  to  this,  there  is 
evidence  tending  to  show  that  the  earning 
capacity  of  respondent,  at  the  time  of  the 
separation,  was  $50  per  mwth,  which  amount 
be  earned  as  clerk  in  a  store,  although  be 
Is  not  now  so  employed,  but  Is  engaged  in 
other  labor.  That  enrnlng  capacity  is  to  be 
taken  Into  conslderatlou,  was  determined  by 
this  court  in  tbe  recent  case  of  Ex  parte 
Whitehead,  179  Ala.  652,  60  Sontb.  924. 

[2]  Tbe  question  of  reasonable  compensa- 
tlon  for  complainant's  solicitors  was  also 
properly  referred  to  the  register.  Rast  v. 
Rast,  113  Ala.  319,  21  South.  34;  aisby  v. 
CUsby,  160  Ala.  572,  49  South.  445,  135  Am. 
St  Rep.  110.  "It  has  long  been  the  practice 
In  this  state  to  allow  such  fees  In  prc^r 
cases.  They  may  be  regarded  as  a  part  of 
her  temporary  alimony,  necessary  for  the 
maintenance  of  her  suit"  Rast  v.  Rast, 
supra.  Upon  this  question,  tbe  case  of 
Brlndley  v.  Brlndley,  121  Ala.  429,  25  South. 
751,  wherein  it  was  disclosed  that  counsel 
for  the  wife  were  to  get,  under  their  agree- 
ment, half  of  what  was  procured  by  the  wife 


as  alimony,  is  without  im>pUcatioa  te  the  to- 
stant  case,  as  no  such  ^reement,  nor  any- 
thing in  tlie  sUgiktest  way  tending  In  that 
direction  is  shown  by  this  record. 

[S]  Cases  of  this  character  should  always 
be  left  opoi  and  within  full  control  of  the 
court  for  any  change  therein  which  the  cir- 
cumstances or  the  necessltlee  of  the  situa- 
tion may  demand.  Tba  dutncellor.  In  bis 
decree  of  referraice,  was  careful  to  give  foil 
Boos»  to  the  Inquiries  bgr  tbe  nglster  as  to 
the  situation  of  tbe  parties,  tliat  jnstloe  may 
be  done,  and  no  hardship  result.  We  flbid  no 
error  In  the  dscnse^  ud  It  la  accordingly 
affirmed. 

Afltrmed* 

ANDERSON,  a  and  McOLELLAN  and 
SAXBB,  3J^  orncar. 


STA^  ex  leL  BBOWN  v.  fiXtAXTGHmR,  Rco- 

bate  Judge,  a  Dlv.  SIS.) 
(Supreme  Oourt  of  Alabama.   Feb.  28;  1S1& 
Bebearing  Denied  Mardi  80.  IWL) 

Statutes  «=>76(4),  89. 101(1)— Sfboxal  Luis- 
LATXon— TniK  OT  BzAmoN— Gonennmo:** 
AX/  Pbovision. 

Local  Acta  1915.  p.  894,  i  1,  creating  a 
board  of  revenue  fOr  fiumros  county.  Is  not  on- 
constitutional  under  Oonst  1901,  1  104,  sobd. 
29,  forbidding  special  legislation  providing  for 
tbe  «mduct  of  elections,  or  clianginp  county 
boundaries,  nor  under  Const  1901,  {  106,  for- 
bidding a  local  law  In  a  caae  provided  fw  bj  a 
general  law,  as  it  merely  provides  that  the  ap- 
pointees ahall  hold  office  until  1920,  when  tiidr 
si'CGessors  shall  be  elected,  and  makes  no  at* 
tempt  to  provide  bow  or  in  what  manner  thej 
shall  be  elected. 

[Ed.  Note.— F(n>  other  eases,  see  Stetntea, 
Cent  Dig.  11  78M.  97, 113 ;  Dec;  Dig.  «=»76(4). 
89,  lOlCQ.] 

AHieal  from  Iaw  and  IBqulty  Court,  Mat 
roe  Counly ;  W.  O.  UcCorvey,  Judge. 

PeUtkm  by  the  State  id  Alabama,  an  tbe 
relation  of  J.  B.  Blown,  for  mandamus  to  I. 
B.  Slau^ter,  Judge  of  Probate,  to  require 
said  Judge  to  file  the  committee  selected  by 
petitioner,  together  with  the  committee's  ac- 
ceptance, In  accordance  with  the  Oomqit 
Practioe  Act  From  a  decree  denying  rell^ 
petitioner  ai;v>eals.  Affirmed. 

The  peUtlon  alleges  that  I.  B.  Slaughter  la 
Judge  of  probate  of  Monroe  county;  that  pe- 
titioner Is  over  the  age  of  21  years  and  a 
qualified  elector  In  Monroe  county ;  that  on 
December  14,  1916,  petitioner  made  a  iwbUc 
annoimcement  of  bis  candidacy  for  memb«^ 
ship  on  the  board  of  revalue  of  Mrairoe  coun- 
ty, to  be  held  at  the  gmeral  election  whlcb 
will  be  held  tbrougfaont  the  state  of  Alabama 
during  tbe  year  1916,  and  in  connection  there- 
with, and  in  pursuance  of  the  Oorrupt  Prac- 
tice Act,  be  presented  In  writing  to  said 
Slaughter,  as  judge  of  probate,  to  be  filed,  the 
name  of  his  craumlttee  and  the  acceptance 
and  agreemoit  of  such;  cwimittee  to  act  for 
him  in  the  managanent  and  oontnA  of  audi 
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funds,  as  may  be  tued  In  and  about  the  can- 
didacy of  his  said  office,  a  copy  of  which 
was  attadied,  bat  that  said  I.  B.  Slaug:hter, 
a.8  sacfa  Judge  of  probate,  refused  to  file  such 
statement,  selection,  or  n<m]ination,  on  the 
ground  that  the  last  Legislature  of  Alabama 
I>TOTided  that  the  next  election  to  the  office 
of  board  of  revenue  of  Monroe  county  should 
be  postponed  until  1920.  Petltitmer  alleges 
^at  the  act  aforesaid  was  a  local  act,  and 
I»rovlded  for  the  conducting  of  an  election  in 
-violation  of  section  104,  subd.  29.  Const  1901, 
and  for  the  further  reason  that  It  Is  violative 
of  aectton  105  of  the  Constitution,  as  the  time 
of  election  to  such  office  Is  provided  for  by  a 
general  law. 

Charles  Hybart,  <rf  Monroevllle,  for  anitel- 
lant  Hare  ft  Jones,  of  MonroeTUle^  for  ap- 
pellee. 

PBR  onKIABL  Section  1  of  the  act  of 
1916  (Local  Acts,  394),  creating  a  board  of 
revalue  for  Uonroe  county,  etc,  merely  cre- 
ates a  board  of  revenue  in  lien  €i  county  com- 
missioners, iffescribes  the  duties  thereof,  and 
provides  for  the  tenn  of  office.  It  does  not 
attempt  to  deal  with  dectlons,  county  bound- 
aries, etc,  as  foiblddai  by  subdivision  29,  i 
104.  of  the  OoDsatatlon  of  1901. 

Nor  is  said  section  1  repugnant  to  section 
106  ot  the  Constitution  npon  the  idea  that  the 
thing  done  or  the  rell^  soi^rht  is  ^ovlded 
a  general  law.  Said  section  1  merely  pro- 
vides that  the  appointees  shall  hold  office  un- 
til 1920,  when  their  successors  shall  be  elect- 
ed, and  makes  no  attempt  to  provide  how  or 
In  what  manner  they  shall  be  elected,  and 
they  will  naturally  and  properly  be  etected  in 
1920,  under  the  general  electl<»i  law.  Sec- 
tion 334  of  the  Code  of  1907.  The  law  and 
eqnlty  conrt  did  not  err  in  sustaiidng  the  de- 
murrers to  the  petition  for  mandamus  and  in 
denying  said  petition,  aftw  the  petitioner  de- 
cfined  to  cunend  or  plead  further,  and  the 
jndgmcait  is  afflnned. 

Affirmed. 

ANDERSON,  O.  J.,  and  SAyBB,  GARD- 
NER, and  THOMAS,  JJ.,  concur. 


8TATD  ex  reL  HBLTON  v.  SIAUGHTBR> 
Probate  Judge.  <!  Div.  914.) 
(Supreme  Conrt  of  Alabama.   Feb.  1.  191& 
'  Rebeartng  Denied  March  SO,  1016.) 

Appeal  from  Law  and  Bquity  Court,  Monroe 
County ;  W.  G.  McCorvey,  Judge. 

Petition  for  mandamus  by  the  State,  on  the  re- 
lation of  J.  A  Melton,  against  I.  B.  Slaughter, 
Judge  of  Probate.  From  a  decree  denying  re- 
lief, petitioner  appeals.  Affirmed. 

Charles  Hybart,  of  Monroevllle,  for  appellant 
Hare  ft  Jones,  of  Mcmroeville,  for  appellee. 

PBR  CURIAM.  Affirmed  on  the  authority  of 
State  ex  rel.  Brown  v.  Slaughter,  71  Soath.  416. 

ANDERSON.  O.  J.,  and  SAYEK,  GARD- 
NER, and  THOMAS.  JJ.,  concur. 


KZLB  V.  JORDAN.  CT  Div.  e8&) 
(Supreme  Court  of  Alabama    Feb.  10,  191(L 

Rehearing  Denied  ManA  80. 1916.) 
L  Deeds  «s>80— fiBFAaA,Ti  WsiTiRas— Coir- 

STBUma  TOOETHXB. 

Whether  or  not  a  supplemental  writing, 
not  referred  to  nor  identified  in  the  executed 
deed,  can  be  offered  and  received  in  evidence  as 
a  part  of  the  deed  must  depend  upon  the  con- 
siderations: (1)  It  must  be  written  contempora- 
neously with  the  deed  by  the  grantor  or  his 
draftsman :  (2)  it  must  be  nhysically  before  the 
grantor  when  he  executes  the  deed ;  (3)  it  must 
be  delivered  to  the  erantee  or  hia  agent  along 
with  and  as  a  part  of  the  deed:  (4)  it  most  not 
contradict  any  of  its  expressed  terms;  and  (6) 
it  must,  upon  its  face,  be  ecmUnnous,  coherent, 
and  consistent  with  that  part  of  the  deed  which 
it  purports  to  supplement,  that  Is,  there  must 
be  internal  evidence  of  the  identity  and  unity  of 
the  two  writings  as  constituting  a  single  trans- 
action. 

[Ed.  Note.— For  other  cases,  see  Deeds.  Gent 
Diig.  il  261-266;  Dea  Dig.  «»90.] 

2.  Deeds  C— jOO  Sefaeato  Wbitings— Con- 

STBriNO  ToaBTHES. 

A  supplemental  writing  on  a  separate  piece 
of  paper,  containing  matter  of  description  addi- 
tional to  that  In  the  deed,  Init  contradicting  the 
deed  both  as  to  parties  and  consideration,  hM 
not  properly  received  in  evidence  as  a  part  of 
the  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  SS  261-265  ;   Dec.  Dig.  «»9e.] 

3.  Deeds  4=»99— Sepabats  Wsinnos— Con- 

SmUING  TOOKmER. 

The  rule  is  not  absolute  that  a  deed  and  a 
supplemental  paper  claimed  to  be  a  part  of  it 
shaU,  on  their  face,  indicate  a  reference  to  each 
other  and  in  some  cases  parol  evidence  of  con- 
temporaneous facts  may  be  admissible  to  show 
their  connection :  but  to  allow  such  proof  there 
must  be  Internal  evidence  of  the  identity  and 
unity  of  the  writings  as  constituting  a  single 
transaction. 

[Ed.  Note.— For  other  cases,  see  Deeds.  Cent. 
Dig.  SS  261-265;  Dec.  Dig.  «=>e9.] 

4. *FSA1TDS,   SZATDIV  OF  «S>71— RXAL  PbOP- 

The  great  controlling  purpose  of  the  itatute 
is  tbe  requisition  of  written  evidence  of  idl  con- 
tracts for  the  sale  of  lands. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  8§  83,  113-139;  Dec.  Dig. 
«=>71.] 

McCIellan,  Somerviile,  and  Gardner,  JJ.,  dis- 
senting. 

Appeal,  from  City  Court  of  Gadsden ;  John 
n,  Dlsque,  Judge. 

Ejectment  by  S.  E.  Jordan  against  R  B. 
Kyle.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

W.  J.  Boykin  and  George  D.  Motley,  both 
of  Gadsden,  for  appellant  Hood  ft  Murptuee, 
of  Gadsd^  for  appellee 

BfAXFIELD,  J.  [1]  When  this  case  was 
here  on  former  appeal,  we  ruled  that  the  sup- 
plemental writing,  on  a  separate  piece  of 
paper,  containing  additional  matter  ot  de- 
scription to  that  In  the  deed,  was  admlsalUe 
in  evidence  as  a  part  of  the  deed,  under  the 
evidence  as  it  then  appeared  ot  record.  See 
187  Ala.  355,  65  South.  522.    The  authorities 
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on  the  subject  at  tbe  admktilbilU?  In  erl- 
Heace  of  sepante  wrltlnga,  not  atgned,  as 
parts  of  deeds  or  wills,  were  reviewed  at 
some  lengUi;  and  In  holdlnf  tbe  separate 
writing  In  this  case  to  be  admissible  as  bui>- 
plonentiDg  tbe  deed  In  qvestioQ,  ttie  follow- 
ing mle,  to  which  we  yet  adhere,  was  laid 
down : 

"We  hold  that  whether  or  not  s  BuppIemeDtal 
writing,  not  referred  to  nor  identified  in  tbe  exe- 
cuted deed,  can  be  offered  and  received  in  evi- 
dence as  a  part  of  the  deed  must  depend  apoit 
the  eonsideratiotis:  (1)  It  muBt  foe  written  con- 
temporaneously with  Uie  deed  by  the  grantor  or 
his  draftsman ;  (2)  it  must  be  physically  before 
Che  grantor  wben  he  executes  the  deed ;  (3)  it 
must  be  delivered  to  the  grantee  or  his  agent 
along  with  and  as  a  part  of  the  deed ;  (4)  it 
mast  not  contradict  any  of  its  expressed  terms ; 
and  (5)  it  must,  upon  its  face,  be  continuous, 
cohereDt,  and  consiBtent  with  that  part  of  the 
deed  which  it  purports  to  supplement,  that  is, 
there  muat  be  internal  evidence  fif  the  identity 
and  unity  of  the  two  writings  as  constituting 
a  single  transaction." 

[t]  On  further  conslderatloQ  we  are  now 
convinced  that  we  were  wroi^;  In  boldlng  tho 
separate  writing  admissible  as  a  part  of  the 
deed.  We  now  hold  tSiat  the  record  In  this 
case  does  not  bring  the  separata  writing 
within  either  the  fourth  or  the  fifth  qneliflca- 
tlon  of  ttie  mle  above  quoted  from  the  opln- 
l<m  <m  the  former  appeal.  Thrae  are  con- 
tradictiona,  In  extwess  terms,  between  the  re- 
citals in  the  deed  and  those  In  the  separate 
writing,  as  to  both  the  parties  to^  and  the 
consideration  for,  the  deed.  In  tbe  deed 
proper  tbe  grantee  Is  described  as  Af.  Cloa- 
ninger,  and  the  con^eratlon  is  stated  to  be 
915  per  acre,  cash  In  hand  paid;  while  In 
the  separate  writing  the  recital  is  that  L. 
Clonnlnger  is  to  pay  $15  per  acre.  These 
ate  certainly  c<Hitradictiona  In  express  terms. 
We  are  now  of  tbe  <qplnlQa  that  there  Is  no 
internal  evidence  of  the  identity  and  nnlty 
of  the  two  writings  as  constitnting  a  single 
transactl<Hi,  suffid^  to  dispense  wtUi  a  ref- 
erence in  the  deed  to  the  separate  writing. 
The  deed  on  its  face  Indicates  no  reference 
to  this  or  any  oUier  Borate  writing  as  being 
8UK>lementary  tlwreto.  While  It  is  possible, 
m  even  probably  that  both  the  deed  and 
the  separate  writing  may  relate  to,  or  at- 
t^pt  to  describe  tbe  same  piece  of  land,  yet 
there  la  no  reference  in  tbe  deed  to  any 
separate  writing  necessary  to  complete  it,  and 
nothing  on  tbe  face  of  tbe  papers  to  show 
that  one  Is  cont«nporary  to  the  other.  The 
evidence  to  this  end  is  wholly  oral,  and  there- 
fore inadmissible  and  onavailing  to  unify 
tbe  two  writtn^. 

[3]  We  still  adhere  to  tbe  former  holding 
of  this  court  that  tbe  rule  is  not  absolute 
that  tbe  several  papers  shall,  on  their  face, 
indicate  a  reference  to  each  other,  and  that 
parol  evidraice  may  be  admissible,  in  some 
cases,  of  eontemporaneous  facts,  to  show  con- 
nection between  the  several  writings ;  but  to 
allow  such  proof,  there  must  be  some  inter- 
nal evidence  of  the  Identity  and  unity  of  tbe 
several  writings  as  omstltating  a  single 


tranmctlon.  This  question  was  discussed, 
and  the  authorities  were  reviewed  at  some 
length,  in  Bryan's  Appeal,  T7  Conn.  240,  58 
AtL  748,  68  L.  R.  A.  368,  107  Am.  St  Rep. 
84,  1  Ann.  Cas.  S93,  It  was  there  said : 

"  'First,  the  paper  mast  be  in  existence  at  Ae 
time  of  tbe  execution  of  the  will ;  and,  second- 
ly, the  description  moat  cot  be  so  vague  as  to  be 
incapable  of  being  applied  to  any  instrument  in 
particnlar,  but  must  describe  the  instrument  in- 
tended in  clear  and  definite  terms.'  In  a  CaH- 
fomia  case  upon  this  aobject  this  language  is 
used:  'But  before  such  an  extrinsic  document 
may  be  so  incorporated,  tbe  description  of  it  in 
the  will  itself  most  be  ao  clear  ana  explidt  and 
unambiguous  as  to  leave  its  identity  free  frwn 
doubt.'  Estate  of  Young,  123  Cal.  337,  342.  55 
Pac.  1011.  In  an  important  and  well-considered 
English  case,  decided  in  1902,  the  court  uses  this 
language  upon  this  subject:  'But  it  is  clear  that, 
in  order  that  the  informal  docament  should  be 
incorporated  In  the  validly  executed  document, 
tbe  latter  must  refer  to  the  former  as  a  writing 
existing— that  Is,  at  tbe  time  of  the  execotion— 
in  such  terms  that  it  may  be  ascertained. 
*  *  *  The  document  which  it  is  sought  to  in-  ' 
corporate  must  be  existing  at  the  time  of  the  ex- 
ecution of  the  document  into  which  it  ia  to  be 
incorporated,  and  thwe  must  he  a  reference  in 
the  properly  executed  document  to  tbe  iDfomat 
document  as  an  *^«t<"g  one,  and  not  as  a  In- 
ture  document.' " 

[4]  While  the  rule  has  probably  been  re- 
laxed, in  this  state,  to  the  extent  that  there 
need  not  be  an  express  reference  In  the 
deed,  will,  or  other  writing  to  the  separate 
extrinsic  document,  yet  we  hold  that  there 
mnst  be  Internal  evidence  of  the  identity  and 
unity  of  the  two  writings  as  cwstltutlng  a 
single  transaction.  To  allow  parol  proof  to 
unify  BU(^  writings,  .when  there  is  no  direct 
reference  In  one  to  the  other,  and  no  Internal 
evidence  of  the  Identity  and  unity  of  the  two 
writings,  would  tend  to  do  away,  in  a  degree, 
with  the  stetute  of  frauds,  and  to  nuihe  the 
effect  of  all  documents  required  to  be  In  writ- 
ing indefinite  and  uncertain.  The  great  con- 
trolling purpose  of  the  statute  is  the  req- 
uisition of  written  evidence  of  all  contracts 
for  the  sale  of  lands. 

"The  meaning  of  the  statute,"  said  Lord  Hard- 
wicke,  in  Welford  v.  Beazley,  8  Atk.  503,  "is 
to  rednce  contracts  to  a  certaintr,  in  order  to 
avoid  perjury  on  the  one  hand  and  fraud  on  the 
other ;  and  uierefore,  both  In  this  court  and  the 
courts  of  common  law,  when  an  agreement  has 
been  reduced  to  such  a  cntaiuty,  and  the  sub' 
stance  of  tbe  statute  has  been  complied  with  In 
tbe  material  part,  the  forms  have  nvrer  been 
insisted  npon.** 

We  therefore  adhere  to  what  was  said  hi 
Jenkins  r.  Harrlstm,  66  Ala.  360: 

"The  mle  is  general  that  several  papers,  re- 
lied on  to  meet  tbe  requirements  of  the  statute 
of  frauds,  should,  on  their  face,  indicate  a  ref- 
erence to  eacb  oQier.  Garter  v.  Shorter,  S7 
Ala.  258:  Knox  v.  King,  86  Ala.  867.  The  rule 
is  not  atMolute,  and  there  are  cases  in  which 
parol  evidence  of  contemporaneous  facts,  and  of 
the  circumstances  in  which  tbe  parties  were 
when  tbe  writingB  were  sitned,  will  be  rec^ved 
to  show  tiieir  coonecticai.  Thayer  v.  Imcb,  » 
Ohio  St.  62;  Salmon  v.  Goddard.  14  How.  (0. 
S.)  446  [14  I/.  Ed.  4931 ;  Beckwith  v.  Talbot, 
95  U.  S.  289  [24  L.  Ed.  496].  As  said  in  tbe 
case  last  cited:  'There  may  be  cases  in  which 
It  would  be  a  vifdation  of  reason  and  common 
sense  to  Ignore  a  reCBrsnee  whldt  derived  if 
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■feniflcapce  from  such  proof.  If  there  is  groand 
for  anj  doubt  in  the  matter,  the  general  rule 
abould  be  enforced.  Bat,  when  there  Is  no 
grooiid  for  doubt,  its  enforcemtet  voold  sid, 
mstMd  oi  dlscouragiiiff,  fraud.' " 

A  dose  Inspection  of  this  record  certainly 
leaves  no  ground  for  doubt,  and  the  general 
mle  should  be  in&n  eataro&tL 

It  Is  also  now  made  to  appear  tliat  the 
deed  vroper  waa  recorded,  but  tbat  the  slip 
of  paper  claimed  to  be  a  supplement  or  part 
Qumoi  waa  not  recorded  as  a  part  of  the 
deed.  If  tbe  separate  slip  was  a  part  ot  the 
deed,  It  would  seem  that  It  Bhoald  liaTe  been 
recorded  .with  the  deed. 

As  we  have  held  tbat  parol  eTidenoe  was 
not  admissible  to  show  tbat  the  slip  of  paper 
la  question  wae  a  part  of  tbe  deed.  It  Is  un- 
necessary to  decide  wliethw  or  not  US.  CUm- 
nlnger  was  a  witness  competent  to  testify  as 
te  that  question. 

Berezaed  and  remanded. 

ANDERSON,  0.  J.,  and  SAYBE  and  THOM- 
AS, JJ.,  concur.  McCLELLAN,  SOHBB- 
TILLS,  and  GAHDNEB,  JJ.,  dissent 


HUNDLEY  T.  HEWITT,   (6  Dlv.  146.) 

(Snprane  Coart  of  Alabama.    Jan.  13,  1916. 
On  Application  for  Rehearing,  March 
23,  1816.) 

1.  COBPOBAnONS  «3>624t-STO0KHOLDEB8— Ll- 
ABIUTT  OF. 

Under  Code  1907,  |  3600,  the  assets  of  an 
insolvent  corporation  constitnte  a  trust  fund 
for  tbe  payment  of  creditors,  which  fund  may 
be  marshaled  and  administered  in  a  court  of 
equity  while  section  3744  declares  tbat  a  judg- 
ment creditor  of  a  corporation,  with  execution 
return  "Is'o  property  found,"  may  by  bill  in 
eqoity  subject  to  the  payment  of  his  judgment 
the  nnpaid  subscription  of  one  or  more  atock- 
bolders,  without  regard  to  whether  tbe  corpora- 
tion has  called  for  such  snbsciiption  or  could 
maintain  suit.  A  corporation  to  whose  stock 
dprendant  subscribed  became  insolvent,  was  dis- 
Kolvcd.  and  a  receiver  was  appointed.  Held, 
that  in  such  case  the  receiver  might  maintain 
an  action  on  Dni>aid  stock  subscriptions  for  the 
benefit  of  creditors,  though  such  creditors  had 
not  recovered  judgment  which  was  returned  nn- 
Eatiafied;  tbe  insolvency  and  tbe  dissolution  of 
the  corporation  obviatiiig  the  necessity  of  such 
procednre. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {  2478;  Dec.  Dig.  «s>624.] 

2.  COBFOBATIOirS    «S9G24— BBCBIV]CBS-~UN- 
PAID  SCBSCBIPTIONS. 

Where  a  corporation  became  Insolvent,  was 
dissolved  and  a  receiver  appointed,  a  court  of 
equity  having  general  jurisdiction  to  collect  all 
corporate  assets  may  authorize  the  receiver  to 
•ue  to  enforce  unpaid  stock  subscriptions  du« 
the  corporation,  though  the  corporation  had,  by 
resolution  of  stockholders,  canceled  the  sub- 
scription, the  order  of  cancellation  being  one 
wliich  would  be  subject  to  Impeachment  by 
creditors. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  S  2473;  Dec.  Dig.  «=5>624.] 

On  Application  for  Bchearing. 

3.  COBPOBATIONS  «So00(6)    —  SUBSCBIPTION 

CoiTTBiAcra— LiABiUTT— Bill. 
Where  a  blU  to  enforce  defendant's  llabUIty 
on  a  contract  for  subscription  to  the  stock  of  a 


corporation  alleged  that  the  corporation  was  in- 
solvent, and  that  its  debts  exceeded  the  amount 
due  on  such  contract,  die  bill,  though  averring 
cancellation  of  tbe  contract  or  a  i^ease  to  de- 
fendant by  a  majority  of  the  shareholders  of 
liability  on  the  contract,  la  not  demurrable  tor 
tbe  reason  that  any  surplus  would  be  distribut- 
ed to  such  Bhareholdera. 

[Ed.  Note. — For  other  ca^es,  see  Corporations, 
Cent.  Dig.  |S  400-410;  Dec.  Dig.  ^90(5).l 

Ai^al  ti'om  Chancery  Court,  Jefferson 
County;  A.  H.  Benners,  Chancellor. 

Bill  by  R.  O.  Hewitt,  as  receiver,  agnlnst 
o.  R.  Hundley.  From  a  decree  oTermllnx  a 
demurrer  to  the  bill,  defendant  appeals.  Af- 
firmed. 

The  fifth  and  eighth  paragraphs  of  tbe 
bin  eufBclcntly  appear.  The  third  paragraph 
sets  up  the  declaratlm  of  dissolution  of  the 
corporation,  and  the  appcdntment  of  Hewitt 
as  receiver.  Ttie  sixth  paragraph  sets  up 
the  subscribing  by  Hundley  in  its  oiigtual 
articles  of  Incorporatron  fffr  140  shares  of 
the  capital  stock  of  the  par  value  of  $100, 
the  payment  of  $1,000  thereon,  and  that  he 
owes  a  balance  of  $13,000.  The  seventh 
paragraph  sets  out  the  declaration  of  Incor- 
poration filed  In  the  office  of  the  Judge  of 
probate,  shewing  the  subscription  for  cer- 
tain shares  of  stock,  all  of  said  stock  sub- 
scription being  payable  in  money,  or  Its 
equivalent  In  commercial  paper  upon  the  ap- 
proval of  the  board  of  directors,  and  this 
shows  O.  R.  Hundley  140  shares.  The  affi- 
davit of  the  person  designated  to  receive 
the  subscription  shows  that  all  the  capital 
stock  was  paid  In  In  cash,  except  $1,000,  as 
paid  by  Hundley  In  cash,  and  his  commercial 
paper  for  the  balance  taken  and  approved 
by  the  stockholders.  Paragraph  8  sets  up. 
In  addition  to  what  la  set  up  in  the  bill,  that 
Hundley  executed  his  negotiable  note  In  the 
sum  of  $13,000,  payable  to  said  company, 
and  then  sets  up  that  at  an  Irregular  meet- 
ing of  the  stockholders  on  May  8,  1914,  said 
Hundley  fraudulently  procured  or  caused  a 
m'otion  to  be  made  and  carried,  ordering 
said  Insurance  company  to  cancel  said  note 
of  Hundley,  and  to  return  the  same  to  him, 
and  that  knowing  the  whole  matter  was  Ir- 
regular and  out  of  order  Hundley  had  the 
motion  spread  upon  the  minutes  of  the  com- 
pan.y,  well  knowing  that  the  consideration 
for  which  the  note  had  been  given  had  not 
proved  ineCfectlve,  but  that  the  said  130  shares 
of  stock  for  whlcii  said  note  was  given  were 
Issued  to  said  Hundley,  and  that  he  kept 
said  stock  many  months  In  his  possession, 
but  If  mistaken  In  tbat,  then  It  is  charged 
that  it  was  always  subject  to  the  demand  of 
said  Hundley.  A  similar  action  at  a  later 
meeting  of  tbe  stockholders  Is  set  up,  where- 
in the  note  was  cancelled  and  discharged.  It 
is  chained  on  Information  and  belief  that 
this  last  motion  waa  made  by  the  wife  of 
Hundley,  Mrs.  Boesle  O'Brien  Hundley,  the 
holder  of  6  shares,  and  that  Hundley  and 
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hla  wife  voted  their  Bhores  In  faror  at  said 
resolution,  and  that  the  other  holders  of 
shares  elthei  refused  to  vote  for  the  ad<9- 
tLoa  of  this  resolntlMi  or  voted  s^alnst  Its 
adoptKoD,  and  that  at  the  time  the  resolution 
was  adopted,  ttiere  were  96  lihares  ontstand- 
ing,  and  that  0DI7  15  shares  voted  for  the 
resoluUon,  and  that  ez^duslve  <tf  the  vote  of 
Hundley  and  his  wife,  less  than  the  holders 
of  36  shares  of  the  capital  stodc  voted  for 
the  adoptltm  of  said  retfolntlon,  thus  showing 
that  It  was  not  ad<v»ted  by  a  majorl^  of  the 
stockholders. 

G.  C.  Nesmlth  and  Luke  P.  Hunt,  both  of 
Birmingham,  for  appellant.  Beddow  &  Ober- 
dorfer,  of  Birmingham,  for  appellee. 

GARDNER,  J.  The  bUl  In  this  case  Is 
filed  by  the  appellee  as  receiver  for  the  Sun 
lite  Insurance  Cknnpany  of  America,  for  the 
purpose  of  subjecting  the  unpaid  subscription 
of  appellant,  a  stockholder  In  said  Insurance 
company,  to  the  payment  of  debts  due  by 
said  company.  The  bill  shows  the  oi^anlza- 
tlon  of  the  Sun  Life  Insurance  Company  of 
America  as  an  Alabama  corporation  on  Oc- 
tober 4,  1913,  and  Its  dissolution  by  a  decree 
of  the  dty  court  of  Birmingham  on  Decem- 
ber 22,  1914,  In  a  suit  wherein  the  state  of 
Alabama,  upon  the  relation  of  the  Attorney 
General,  was  complainant  and  said  corpora- 
tion was  respondent  In  that  cause  It  was 
adjudged  that  the  said  Insurance  company 
had  forfeited  Its  right  to  do  business,  that  it 
was  an  Insolvent  corporation,  that  its  prop- 
erty and  assets  constituted  a  trust  fund  for 
the  paymmt  ot  its  creditors,  and  that  the 
said  corporation  be  dissolved;  and  It  was 
further  decreed  that  R.  G.  Hewitt  be  ap- 
pointed receiver  of  the  said  company  and  be 
authorized  and  directed  to  take  charge  of  all 
its  assets  and  proceed  to  collect,  by  suit  or 
Otherwise,  all  claims  and  Indebtedness,  and 
eiq)eclally  all  unpaid  subscriptions.  Code 
1007,  i  4552, 

In  the  fifth  paragraph  of  the  bill  it  is 
averred  that  said  Insurance  company  Is  In- 
solvent and  baa  not  property  and  assets  suf- 
ficient to  pay  its  creditors ;  the  discrepancy 
between  its  assets  and  its  llaUlltles  being 
the  sum  of  f20,000.  It  is  further  alleged 
that  the  respondent,  Hundley,  subscribed  in 
the  original  articles  of  incorporation  for  140 
shares  of  the  capital  stocb  of  the  said  Insnr^ 
ance  <tompany  of  Qie  par  value  of  ¥100  a 
share,  paying  therefor  $1,000,  and  that  he 
owes  tor  the  balance  of  said  stock  the  sum 
of  f 13,000.  The  bill  further  shows  that  for 
the  balance  due  the  respondent  executed  his 
note,  payable  to  said  insurance  company,  In 
the  sum  of  $18,000,  bearing  date  of  October 
2,  1913,  and  the  affidavit  of  two  persons  au- 
thorized by  the  incorporators  of  said  Insur- 
ance company  to  receive  payment  for  sub- 
scrlpUons  to  the  capital  stodi — •&  copy  of 
which  Is  made  a  part  of  the  bill — shows  that 
said  note  was  approved  by  the  stockholders 


and  accepted  as  the  equivalent  of  cash.  It 
Is  furtiier  alleged  that  the  said  note  lias 
not  been  paid,  and  that  re^KHident,  vttb 
full  kn'owledge  that  the  said  Insurance  com- 
pany was  financially  Involved  and  losing 
money,  and  that  the  value  of  Its  sto<^  was 
depredating,  fraudulently  and  in  vicdatlon  of 
the  rights  of  the  stockholders  uid  poUcy 
ludders  procured  the  passage  of  a  reaola- 
tlrai,  at  an  Irregular  meeting  of  the  aeo€±.- 
holders  on  May  8,  1914,  authorizing  the  can- 
cellation of  the  said  note  and  Its  return  to 
the  respondent;  and  that  he  still  retains 
the  same  or  has  destroyed  It 

A  sunuuary  of  the  other  averments  of  the 
blU,  cha^;lng  fraud  In  the  said  note,  will  ap- 
pear in  the  report  <d  the  cas&  The  eighth 
paragraph  'of  the  Mil  shova  that  the  130 
shares  of  stock  for  whldi  the  note  was  given 
were  either  dellvwed  to  said  respondent  or 
were  always  subject  to  bis  demand.  In  the 
ctmcludlng  paragraph  of  the  bill  it  appears 
tbat  the  respondoit  was  the  president  of 
said  insurance  company  vp  to  within  a 
month  at  its  dissolution,  and  that  be  organ- 
ized the  company  and  had  dominated  ita 
affairs  up  to  that  time. 

[1]  Under  the  provlslonB  of  section  3S09 
of  the  Code  tbe  assets  of  insolvent  corpora- 
tions constitute  a  trust  fund  for  the  payment 
of  creditors,  which  sum  may  be  marshaled 
and  administered  In  a  court  of  equity ;  and 
under  section  3744  of  the  Code  It  is  provid- 
ed that  a  Judgment  creditor  of  a  corporation 
with  execution  returned  'no  property  found* 
may,  by  a  bill  in  equity,  subject  to  the  pay- 
ment of  his  Judgment  tbe  unpaid  ^ubecrlp* 
tlon  of  one  or  more  stockholders,  without 
regard  to  whether  or  not  the  corporation 
has  called  for  sucb  subscription  or  could 
maintain  suit  therefor  against  the  stocJc- 
holder. 

The  bill  in  this  case  shows  no  Judgment 
agaliut  the  corporation,  but  alleges  its  In- 
solvency and  its  dissolution  by  a  court  ot 
competent  Jurisdiction  in  conformity  with 
the  statute.  The  following  quotation  from 
Drennen  v.  Jenkins,  180  Ala.  261,  60  South. 
868,  is  therefore  applicable  here: 

"While  section  3744  of  the  C3ode  of  1907  only 
authorized  a  judgment  creditor  of  a  corporation, 
having  an  execution  returned  'no  property 
found,  to  file  a  bill  in  equity  to  subject  to  tbe 
payment  of  his  Judgment  the  unpaid  snbscrip* 
tions  of  one  or  more  stockholders,  without  join- 
ing tbe  other  etockholders,  •  •  *  or  could 
maintain  a  suit  therefor  a^nst  the  sto^bold- 
ers,  yet  the  averments  of  the  bill  in  this  csm 
relieve  the  complainant  from  the  necessity  of 
complying  with  the  provisions  of  this  section 
before  fiUng  the  bill;  or,  in  other  words  (M 
was  held  in  tbe  case  of  Dickinson  v.  Trapha- 
gan,  147  Ala.  442,  41  South.  272),  they  showed 
this  section  was  not  applicable,  because  It  would 
b^  Impracticable  to  get  judsmeuts.  The  SYtf- 
ment  of  this  case  brings  the  bill  within  the  pro- 
tection of  the  rule  declared  by  this  court  In  Mc- 
Donnell V.  Ineurence  Co..  80  Ala.  401  [0  South. 
120];  Spence  v.  Shapard,  57  Ala.  608,  whidi 
cases  are  referred  to  in  the  XHcklnson  Case, 
supra.  In  Spence  v.  Shaj^mrd.  It  is  said,  refer- 
ring to  the  New  York  decision  only,  'that  when 
a  corporation  is  dissolved,  the  lialnhty  of  stock- 


Digitized  by  Google 


AlaJ  HUNDLEY 

holden  to  tbe  eiedlton  became  primary  and  ab- 
eolote;  that  it  was  not  then  necessary  to  first 
see  the  corporation,  or  to  aver  or  prove  its  in- 
tolnncj*  ♦  ♦  ♦  It  was  said  in  the  case  of 
DicUnsoQ  T.  TraphaKaa,  supra,  that  if  the  cor- 
poration had  been  dissolTed,  the  creditor  could 
rot  get  judgmoit  on  a  service  in  a  court  of  law, 
and  therefore  his  only  remedy  is  by  a  bill  in 
wiiity.  The  Wll  In  this  case  avers  that  the  cor- 
poration bad  in  effect  been  dissolved,  and  that 
Sierefore  his  only  remedy  would  be  by  a  bill 
in  equity." 

So,  also.  Is  the  following  excerpt  from  the 
more  recent  case  of  Pankey  t.  Llppman,  187 
Ala.  204,  66  South.  773: 

"Aa  to  the  second  phase  of  the  bill,  namely, 
wherdn  it  is  sought  to  enhance  the  assets  of  a 
dissolved  corporation  by  compelling  payment  of 
UBpaid  snbscriptions  for  stock,  the  authority  of 
Drennen  v.  Jenkins.  180  Ala.  261,  60  South. 

concludes  against  the  appellant's- contention 
that  a  judgment  at  law  is  a  condition  precedent 
to  the  equity  of  a  creditor's  Mil  to  exact  of 
stockholders  the  satisfaction  of  their  liability  on 
unpaid  subscriptions  for  capital  stock.  Tbe 
statin  of  a  trust  established  by  the  statute 
•  •  •  brings  into  play  the  general  doctrines 
and  practices  of  equity  in  the  administration 
of  t  trust  brought  within  its  jurisdiction,  and 
to  joBtify— indeed,'  to  require— the  full  exercise 
of  it>  powers  to  the  end  that  complete  adjust- 
ment and  reli^  may  be  made  and  awarded. 
Eqmty's  customary  thoroughness  so  requires.' 

In  Olenn  t.  Semple,  80  Ala.  159,  60  Am. 
Sep.  82,  It  is  Bald: 
"It  is  now  •  •  •  well  settled  that  courts 

of  equity  may  enforce  the  payment  of  stock 
subscriptions,  where  the  directors  have  neglected 
or  refused  to  make  assessments  and  calls  for 
them  in  the  exerdse  of  their  proper  fldnetary 
duty." 

See,  also,  in  this  connection,  Hall  &  Farley 
T.  Ala.  Co..  143  Ala.  464,  39  South.  285,  2  U 
a.  A.  <N.  S.)  130,  5  Ann.  Gas.  363 ;  Sherrlll 
T.  HutBon,  187  Ala.  189,  65  South.  638 ;  Pick- 
ering V.  Townsend,  118  Ala.  351,  23  South. 
708;  Sanger  v.  Upton,  91  U.  S.  56,  23  I*  Ed. 
220;  IMU  T.  Bbey.  27  Okl.  684.  112  Pac.  973. 
46  U  R.  A.  (N.  S.)  440,  and  note;  Hall  & 
Farley  t.  Ala.  T.  Co.,  173  Ala.  808,  66  South. 
235. 

An  examlnatiob  of  the  authorities  there- 
fore discloses  that  the  general  equity  of  the 
bill  Is  well  settled  and  need  not  be  rested 
upon  the  theory  of  a  fraudulent  transfer  of 
the  chose  In  action.  Tbe  averments  of  the 
bill  in  regard  to  the  cancellation  and  sur- 
render of  the  respondent's  note  seem  to  have 
been  thrown  In  by  way  of  anticipation  of  the 
defense,  and  for  the  purpose  of  showing  that 
there  had  been  In  fact  no  bona  Bde  settlement 
or  discharge  of  said  obligation.  While  these 
averments  might  dlsclos.c  a  greater  neeeaslty 
for  resort  to  a  court  of  equity,  yet  they  are 
not  essential  to  the  equity  of  the  bill,  as  alK>ve 
stated.  Aa  said  by  the  court  in  Hall  &  Far- 
ley T,  Ala.  T.  Co.  supra: 

"After  extended  and  mature  connideration  of 
the  question  we  •  *  •  now  hold  that  fraud 
Ui  the  transfer  or  in  the  withboldinf;  of  the 
amounts  from  the  creditors  is  not  necessary  to 
equity  jurisdiction  in  cases  Uke  this." 

Itl  It  la  strennoiuly  inalsted  tig  counsel 
'or  appellant  that  the  bill  shows  that  by  reso- 
Intion  of  the  stockholders  tlie  respondent 
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was  released  from  said  obIigatl<m,  and  that, 
therefore,  this  in  binding  upon  the  corpora- 
tion, and  that  the  qaestlon  of  liability  could 
be  ralseu  only  by  a  creditor  of  tbe  corpora- 
tion ;  and  the  Insistence  Is  that  the  present 
action  could  be  prosecuted  only  by  the  cred- 
itors. Tixej  then  argue  that  the  complainaBt 
In  this  cause  is  but  a  statutory  receiver,  with- 
out express  authority  to  Institute  this  char- 
acter of  suit,  and  that  aa  such  he  representa- 
only  the  corimration  Itself,  and  perhaps  its 
stockholders,  but  not  its  creditors,  and  that 
therefore  be  is  without  authority  to  maintain 
this  biU.  The  case  of  Sepubllc  Ia  I.  Co.  v. 
Swlgert,  from  the  Supreme  Court  of  Illinois, 
reported  In  135  lU.  ISO,  25  N.  Ek  680,  12  L. 
B.  A.  328,  relied  on  by  counsel  for  app^lan^. 
lends  snK>ort  to  their  argument;  but  we  are- 
unwIUing  to  follow  it  The  decision  was  not: 
by  the  full  court,  one  ot  the  Aauociate  Jostlo- 
es  taking  no  part  and  the  Chief  Justice  dis- 
senting, ^nw  power  to  maintain  a  suit  oC 
this  character  need  not  be  expressly  confer- 
red hy  statute  upon  the  receiver,  but  if  It 
can  be  &irly  Implied,  either  from  the  seneral 
Boope  and  purpose  of  the  statute  or  as  an  in- 
cident to  a  power  e^iressly  given,  there  la 
sufficient  warrant  tot  Its  exerdse.  High  aa 
Beeeirers,  i  322. 

See,  also,  section  824,  and  note,  for  nu- 
merous Instances  of  salts  ot  this  Character 
brought  by  receivers;  also  note  to  Dill  t. 
Bbey,  snpia,  46  L.  B.  A.  (N.  S.)  462;  Coie  v. 
Satsop  IL  Co.,  9  Wash.  487,  87  Pac.  700,  48 
Am.  St  Bep.  858  :  34  Gya  390;  lierchants* 
Nat  Bk.,  Chicago.  T.  N.  W.  Mfg.  Co..  48  Minn. 
861,  01  N.  W.  119;  Higbtower  v.  Thornton, 
8  Ga.  486,  62  Am.  Dec.  412;  StlUman  T. 
Dougherty,  44  Md.  S80. 

Hie  Bun  lAIe  Insurance  Company  of  Amer- 
ica was  dissolved  and  the  complainant  in  this 
cause  appointed  receiver  therefor  by  the  city 
court  of  Birmingham,  a  court  exerdslng  equi- 
ty jurisdiction.  In  conformity  with  the  pro- 
visions of  section  4662  of  the  Code  of  1907. 
niat  section  imnrides,  among  other  things, 
that: 

Such  court  "may  make  all  orders  and  decrees 
needful  in  tbe  premises,  and  may  appoint  agents 
or  recpivers  to  take  possession  of  the  property 
and  effects  of  the  company,  and  to  settle  ite 
affairs,  subject  to  such  rules  and  orders  as  tha 
court  may  from  time  to  time  prescribe  according, 
to  the  contae  of  proceedings  in  equity." 

The  recover  Is  appointed  not  only  for  tlie- 
purpose  of  taking  possession  of  the  proper^, 
bat  to  settle  its  affairs  under  the  rules  and 
orders  of  the  court  from  which  he  xeoeives 
bis  anpolhtment,  and  the  statute  Clearly 
shows  that  the  court  Is  vested  with  full  pow- 
er and  Jurlsdlctlui  over  the  subject-matter 
for  the  purpose  of  winding  up  the  affairs  oX 
the  dissolved  corporation. 

In  the  case  of  Hon^:omery  Bank  ft  Trust 
Co.  V.  Walker,  181  Ala.  368,  61  South.  951, 
the  first  assignment  of  demurrer  to  the  biU 
cballoiged  the  rigjit  and  authority  of  the 
superintendent  of  tnnks  to  maintain  the  bill 
In  that  case.  There  was  no  express  author- 
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II7  In  the  Btatnte,  under  which  tb»  superln- 
tmdmt  of  banks  was  {proceeding,  for  him  to 
maintain  a  suit  of  the  diaracter  there  In- 
TolTed,  yet  he  waa  anttaorlEed  to  collect  all 
debts  and  claims  belonging  to  the  bank  and 
"to  do  snch  acts  as  are  necessary  to  con- 
serve its  assets  and  business."  court 
in  that  case  found  no  difficulty  in  holding 
that  the  Buperint«ident  of  banks  had  au- 
thority to  maintain  suit  80  here,  a  receiv- 
er is  appointed  by  a  court  having  full  Juris- 
diction, and  In  conformity  with  the  stetute, 
whldi  directs  the  court  to  make  all  orders 
and  decrees  needful  in  the  premises  and  ap- 
point receivers  to  take  possession  of  the 
proper^  and  to  settle  Its  affairs  under  the 
orders  of  said  court 

The  statute  deariy  looks  to  a  final  settle- 
mttit  of  the  affairs  of  the  corporation,  and 
ccartalnly  Its  affairs  could  not  be  settled  un- 
til its  debts  are  collected.  In  Cartwrli^t 
West,  173  Ala.  6S  South.  918,  this  court, 
speaking  of  the  rights  and  duties  of  a  trus- 
tee in  bankruptcy,  said: 

"Hie  trustee  in  bankruptcy  in  a  soise  is  a 
r^pmentative  ol  both  the  bankrupt  and  the 
OTMitors.  As  such  he  succeedi  in  right  and 
title  to  the  bankrupt's  estate  for  the  benefit  of 
Mb  creditors.  He  may,  as  a  general  rule,  main- 
tain all  actions,  both  at  law  and  in  equity,  for 
the  recovery  ana  preservation  of  the  assets,  both 
real  and  personal,  of  the  bankrupt's  estate  that 
the  bankrupt  himself,  tnit  for  the  bankruptcy, 
could  have  maintained.  E>ven  more,  he  may 
maiutain  an  acdon  the  bankrupt  could  not, 
where,  as  in  the  present  case,  he  seeks  to  avoid 
conveyances  made  by  the  bankrupt  in  fraud  of 
his  mditora.  In  ttds  latter  instance  it  cannot 
be  said  that  the  trustee  is  a  representative  of 
the  bankrupt,  for  he  [the  bankrupt]  could  not 
maintain  such  a  bill,  nor  in  any  legal  or  equita- 
ble proceeding  become  a  beneficiary  of  his  own 
fraudulent  act." 

We  are  of  the  opinion  that  the  receiver 
ai^lnted  in  this  case,  acting  under  orders 
of  the  court  appointing  him — a  court  of  com- 
petent  Jurisdiction,  with  full  power  to  settle 
the  affairs  of  a  dissolved  corporation — has 
rights  and  duties  of  a  kindred  character  to 
those  of  a  trustee  in  bankruptcy  so  far  as 
the  question  here  concerned  is  Involved,  and 
that  the  above-quoted  language  is  applica- 
ble to  the  receiver  In  this  cause.  We  are 
therefore  clearly  of  the  opinion  that  -the 
suit  Is  properly  brought  by  this  receiver. 
Thera  Is  nothing  in  Drennen  v.  Jenkins,  su< 
pra,  at  all  In  conflict  with  the  conclusion  we 
have  here  reached.  In  that  case  It  was 
merely  held  that  In  the  absence  of  a  suit 
by  the  receiver  the  creditors  could  maintain 
the  bill;  and  the  oplnlm  shows  expressly 
that  the  receiver  interposed  no  objection  to 
the  maintenance  of  the  bill,  but  on  the  con- 
trary that  his  counsel  Joined  with  the  at- 
torneys of  the  creditors  and  insisted  upon 
the  Agbt  of  the  creditors  to  maintain  suit 
It  was  ocpressly  stated  in  the  opinion  as 
follows: 

"We  do  not  hold,  in  this  case,  that  the  receiv- 
er of  the  corporation  could  not  maintain  a  bill 


to  subject  the  assets  of  the  corporation  soai^it 
tc*  be  subjected  by  the  creditors  in  this  bill." 

We  have  treated  the  Important  questions 
presented  by  this  anieal  and  argued  ^3y 
counsel  fbr  appelant  and  our  conclusion  is 
that  the  decree  of  the  chancellor  overruling 
the  demurrer  is  correct  and  the  same  Is 
here  accordlni^  affirmed. 

Affirmed. 

ANDERSON,  C  J.,  and  SIcCLEU^  and 
SATRB,  JJ.,  concur. 

On  Application  fbr  Beheaiing. 

GABDNBK,  J.  [S]  It  la  earnestly  insisted 
by  counsel  for  app^nt  upon  this  applica- 
tton  for  rehoiTlng  tluit  tb»  bUl  Is  demurra- 
ble for  that  it  shows  a  release  of  appellee 
from  liability  by  a  majority  of  the  atodk- 
holders,  who,  under  the  averments  of  tiie 
bill,  might  share  In  the  proceeds  of  any  soir- 
pluB  funds. 

As  appears  from  the  opinion  rendered  In 
this  cause,  we  have  treated  the  bill  as  one 
filed  for  the  benefit  of  the  creditors,  and,  so 
considered,  we  are  still  of  the  agi^n  that 
it  is  free  from  any  def^  pointed  out  by 
the  d«nurrer. 

The  demurra  Is  addressed  to  the  bill  as  a. 
whole.  The  bill  clearly  alleges  the  insol- 
vency of  the  company  and  shows  a  Ju^dal 
ascotalnm^t  of  such  Insolvency  and  a  de- 
cree-of  dissolution  of  the  corporation.  In 
addition  to  .this,  it  is  farther  averred  that: 

"Said  insurance  company  is  insolvent  and  has 
not  property  and  assets  suSicient  to  pay  its 
creditors,  the  discrepancy  between  its  assets  and 
its  liabiUties  being  the  sum  of  ¥20,000." 

Under  the  averments  of  the  bill,  thrae- 
fore,  here  confessed  by  demurrer,  there  is  no 
occasion  to  enter  Into  a  dlscnsslcm  of  tlie  In- 
sistence here  urged.  Should  there  result, 
contrary  to  the  averments  of  the  bUl,  any 
surplus  fund  for  distribution  to  the  i^xKlk- 
holdera,  there  would  then  be  presented  am- 
ple omrartunl^  for  the  questions  argued  to 
be  determined.  As  the  hill  is  framed,  as 
construed  by  us,  It  Is  a  creditor's  bill  and 
one  in  which  the  stockholders  as  such  are 
without  interest 

As  to  the  right  of  the  complainant  as  re- 
ceiver to  maintain  this  snU,  we  are  content 
with  what  was  said  in  the  original  opinI<m 
in  this  causa 

The  appUcatimi  is  overruled. 

BEATTT  v.  PALMEE.    (6  DIv.  2W.) 

(Supreme  Court  of  Alabanu.    Jan.  18,  191ft 

Rehearing  Denied  March  23,  1916.) 

L  EviDRNCB  ^982— PBEsnuFTiOHs— OonnnCT 

OF  Counsel. 

In  the  absence  of  tangible  indication  to  the 
contrary,  good  faith  of  counsel  will  be  presumed 

[Ed.  Note.— For  other  cases,  see  Bvidoice, 
Cent  Dig.  {  104 ;  Dec  Dig.  «=>82.] 
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2.  Tsui.  ^=»127  —  Coptduct  of  Cowskl  — 
QuAuncATioits  or  Jubobs. 

The  mere  allowauoe  of  a  request  in  an  ac- 
tion for  injuries  in  a  street  collision  that  the 
jorora  be  qualified  on  the  point  whether  they 
were  Interrated  in  any  Indemnity  company,  the 
plaintiCTa  attonw7  statlnv  Qiat  he  nndentood  an 
indemnitj  company  was  mtanated  In  the  case, 
is  not  erroneous,  since  it  was  insnffident  to 
create  bias. 

[Ed.  Note.— For  other  cases,  see  Trial,  dent 
Dig.  I  275;  Dee.  Dig.  «»127.1 

3.  Afpku  aitd  Ebbob  «s»282nj  —  Boon  or 

BBVIEW  —  PsBSBBTAnOIf  OB  BXOEFTXOHB  — 

SUFglCIEWCT. 

An  argument  on  appeal  as  to  the  anfficiency 
of  a  replication  raising  gaestions  not  made  on 
the  demnrrer  thereto  will  not  be  considered. 

fEd.  Notft.— For  other  eases,  see  Apppal  and 
^or.  Gent.  Dig.  »  1868,  1480;  Dwb  «» 
232(lj;  Trial,  Ueut  Dig.  S  211.] 

4.  Bkleasb  €=»52— Kesoission  — Tendeb  of 
MorvET  Paid— TiioE. 

Where  plaintiff,  injured  in  a  crossing  acd- 
deat,  made  a  release,  and  thereafter  in  a  suit 
for  damages  alleged  mental  incapacity  and  that 
90  soon  as  he  reasonably  could  after  discovery 
of  the  alleged  settlement  he  made  a  tender  to 
defendant  of  the  sum  paid,  he  sufficiently  alleged 
tender  at  the  earliest  practicable  moment. 

[Ed.  Note.— For  other  Release,  Cent 

Dig.  i  92 ;  Dec.  Dig.  «=»52.] 

5.  Rzl£A8B  «=»52 — Rescission  — Actions  — 
pueading — sufficienot. 

In  an  action  for  the  recovery  of  damages 
for  personal  injuries  in  a  street  collision,  a  repli- 
cation alleging  that  at  the  time  of  the  making  of 
a  release,  by  reason  of  plaintlff'B  weak  mental  and 
I^ucal  condition  and  the  nse  of  medicine  in 
the  treatment  of  his  injuries,  he  did  not  have  the 
mental  capacity  to  make  said  settlement,  and  h^ 
was  incapable  of  knowing  and  appreciating  the 
ateat  of  his  injuries,  sumciently  alleges  that  he 
did  not  know  and  appredate  the  contents  of  the 
release,  so  as  to  show  fraud  in  securing  it. 

[Kd.  Note.— For  other  cases,  see  Release,  Cent, 
Difr  I  92 ;  Dec.  Dig.  «=352.] 

6.  Afpeai.  and  Ebbob  €=3l078(3)— Scopb  of 
Hevuw — ^Recobd  of  Appeal— Sufficienct. 

Objections  raised  by  demurrer  below,  but 
not  argued  in  the  brief  on  appeal,  need  not  be 
considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  an^ 
Error,  Cent.  Dig.  {  4268;  Dec.  Dig.  «=9l078(3).] 

7.  RiLEABE  ^=324(2)— Rescission— TxN  DEB  of 
MoNBT  Paid— EFracT. 

An  offer  to  return  money  paid  under  an  al- 
leged fraudulent  release,  if  within  a  reasonable 
time  after  discovery  of  the  fraud,  though  reject- 
ed, is  as  effectual  to  rescind  the  contract  as  if 
accepted,  if  the  plaintiff  so  considers  it,  and  if, 
in  lus  subsequent  action  the  compromise  was 
sustained,  he  would  hold  the  sum  by  a  valid 
ttanaaction,  and,  if  declared  invalid,  the  sum 
M  held  would  be  set  off  against  the  amount  al- 
lowed. 

[Ed.  Note. — ^For  other  cases,  see  Release,  Cent. 
DiS.  t  45;  Dec  Dig.  «=924i^),] 

8.  Release  €=»56— Rescission— Actions— Ev- 
idence—A  DiaSStBILITT. 

In  an  action  for  damages  for  personal  inju- 
ries brought  after  attempt  to  rescind  a  release 
«j  tender  of  money  paid  thereunder,  it  is  imma- 
terial what  plaintiff  did  with  the  money  after  re- 
jection of  the  tender. 

Note. — For  other  cases,  see  Release,  Cent 
H  101-105 ;  Dec.  Dig.  «=956.] 

9.  Witnesses  <d=»268(3)— Cboss-Exauination. 

In  an  action  for  personal  injuries  brou^t 
sner  attempted  resdsalon  of  a  release  by  tender 


of  the  money  paid  therennder,  in  which  plaintiff 
alleged  that  the  release  was  fraudulently  obtain- 
ed, he  was  entitled  to  great  latitude  in  examin- 
ing the  agent  who  obtained  the  compromise  on 
the  issue  whether  he  represented  the  defendant 
or  an  indemnity  company,  where  he  bad  stated 
that  he  r^zesented  the  defendant 

[Ed.  Note^For  other  oaes,  see  Witneam, 
Cent.  Dig.  I  S33 :  Dee.  Dig.  «s>2(J8(3).] 

10.  Selbasb  «=»68(4,  6)— Question  tob  Jubt 

— EvipENCE. 

Evidence  held  to  present  a  question  for  the 
jury  whether  a  release  was  fraudulently  obtain- 
ed and  whether  the  plaintiff  was  at  the  time  in- 
capable of  making  such  a  contract 

[Ed.  Note.— For  other  cases,  see  Release,  Cent. 
Dig.  IS  112,  114;  Dec.  Dig.  «=»68(4,  6).] 

11.  Beij:ase^=>56— Rescission  — AciioNs  — 
Evidence— Adhissibilitt. 

In  an  action  for  ^rsonal  injuries  brought 
after  attempted  rescission  of  an  alleged  fraudu- 
lent settlement  by  tender  of  the  money  paid 
thereunder,  admissibility  of  the  character  of  the 
agency  and  of  the  identity  of  his  principals  must 
be  tested,  not  by  its  intrinsic  force,  but  by 
its  tendency,  In  connection  with  other  eridmce, 
to  show  an  interest  in  such  agent  in  securing  the 
alleged  fraudulent  settlement 

[Ed.  Note.— For  other  cases,  see  Release,  Cent 
Dig.  H  101-105 ;  Dec  Dig.  «=>5e.] 

12.  Reixase  «=s>S6— BESdSBiON— Tdo— Bub< 

DEN  OF  PbOOF. 

The  burden  Is  on  the  plaintiff,  who  sues  for 
personal  injaries  after  attempted  rescission  of  a 
release  of  his  claim  by  tender  of  money  paid  un- 
der the  settlement  to  show  the  reasonable 
promptitude  of  his  offer  to  resdnd,  if  it  is  denied 
by  the  defendant. 

[Eld.  Note. — For  other  cases,  see  Release,  Cent. 
Dig.  S9  04-100 ;  Dec.  Dig.  «=^5.] 

13.  Reixabe  <g=>56  —  Rescission  —  Pbompti- 
tudb— E  viDEN  CB— Admissibujtt, 

Where  it  is  shown  that  defendant. and  her 
husband  were  absent  from  their  residence  for 
some  time  after  the  n^otiation  of  a  release  of 
plaintiff's  claim,  letters  from  plaintiff's  attorney 
to  them  seeking  to  make  a  rescission  of  the  set- 
tlement are  admissible  on  the  issue  of  prompti- 
tude of  the  rescission. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent 
Dig.  SS  101-105;  Dec.  Dig.  «=:»56.] 

14.  Trial  ®=»85  —  Reception  of  Evidence  — 
Objections— PoBTiONB  of  Lettebs  Admissi- 
ble. 

Where  a  portion  of  a  letter  Is  Irrelevant 
a  general  objeotion  to  the  admission  of  the  en- 
tire letter  is  insufficient  to  present  the  question 
of  admissibility  of  the  particular  portion. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  $§  222-225;  Dec.  Dig.  «=»85.1 

16.  Evidence  «=»155(1)  —  Admissibilitt  — 
Mattebs  Introduced  by  Adverse  Pabtt. 
Defendant  who  pleaded  a  release  from  lia- 
bility for  injuries  in  a  crossing  accident,  nego- 
tiated by  the  agent  of  an  indemnity  company  in 
which  she  was  Insured,  could  not  complain  when 
the  plaintifTs  attorney  inquired  whether  she  was 
iosured  in  such  a  company,  having  opened  up 
that  issue  hraself. 

[Ed.  Note.— For  other  eases,  aee  Evidence, 
Cent  Dig.  II  445.  446,  4B7.  468;  Dea  Dig.  «» 
155a).l 

16.  Rbieasb  «=»5&— Bi»oiB0ioir— Tendbb  ov 
Money  Paid— Evidence— Adicissibiutt. 
Testim<Hiy  of  plaintiff's  agent  as  to  his  au- 
thority in  making  a  tender  of  money  paid  In  a^ 
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tempted  rescission  of  a  release  was  properly  ad* 
mitted. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent. 
Dig.  $$  101-105 ;  Dec.  Dig.  ®=>66.] 

17.  Reuiase  <s=>24(2)— Rescissioit— Tesdbr— 
Time  op  Acceptance. 

Where  the  defendant  frequently  rejected 
tender  of  moDey  in  attempted  rescission  of  an 
alleged  fraudulent  release,  she  conid  not  alter 
her  status  by  offering  on  the  trial  to  accept  it 
and  demanding  its  retnm. 

[Bd.  Note.— For  other  cases,  see  Release,  Cent 
Dig.  i  45;  Dec.  Dig.  ^24(2).] 

18.  EvxDBNCS  <8=>536  —  Opinion  Stidknce  — 
Tbaceinq  AnrouoBius  —  Knowledge  of 
Witness. 

Where  a  witness  has  given  special  atten- 
tion to  tracking  automobileB  by  the  marks  of 
their  tires,  the  admission  of  his  opinion  as  to 
the  Identity  of  an  anttHnoblle  which  he  tracked 
is  not  error. 

tRd.  Note.— For  other  caaea,  see  Evidenee, 
Cent  Dig.  H  2343,  2344.  2347;  Dec.  Dig.  «s» 
JI36.] 

19.  Trial  ®=s13&(1)~-Qtje8TI0NS  roB  Jubt. 
The  weight  and  value  of  opinion  evidence  is 

B  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  K  332,  333,  338-341 ;  Dec.  Dig.  «=>139(1).] 

20.  Tbxai.  *=>29e(4)  —  Instbuctionb  —  CoN- 

StBUCnON  AS  A  WHOLE. 

Although  some  expressions,  when  isolated 
from  the  remainder  of  the  charge,  are  in  the 
abstract  and  somewhat  misleading,  they  are  not 
•erroneous,  where  the  charge  as  a  whole  correctly 
■and  fairly  submitted  the  matters  in  controversy. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Djig.  S  707;  Dec.  Dig.  «s>295(4).] 

.^^peal  from  City  Coort  of  Bitmliigham; 
A.  H.  Alston,  Judge. 

Action  by  J.  B.  Palmer  against  Mrs.  Mal- 
belle  Beatty.  Judgment  for  plaintiff,  and 
•defendant  appeals.  Affirmed. 

It  appears  that  plaintiff  was  a  traveler 
along  the  street  on  a  motorcycle,  and  that 
defendant  was  driviDg  in  an  automobile,  pos- 
albiy  on  the  wrong  side  of  the  street,  and  ran 
Into  plaintiff,  Infitcting  the  Injuries  alleged; 
some  of  the  counts  stating  the  cause  In  sim- 
ple negligence,  and  some  as  for  willful  or 
wanton  Injuries.  The  pleas  of  contributory 
negligence  were.  In  effect,  that  plaintiff,  while 
riding  a  motorcycle,  negligently  and  without 
looking,  ran  the  motorcycle  on  or  against  de- 
fendant's automobile,  thereby  proximately 
contributing  to  the  injuries  complained  of. 
The  release  signed  by  the  plaintiff  was  In 
consideration  of  $200,  and  was  set  up  by  spe- 
cial plea;  the  relief  being  set  out  In  full. 
The  substance  of  the  replication  sufficiently 
appears.  The  objections  to  the  quallflcattons 
of  the  jurors,  and  the  questions  propounded, 
and  the  action  of  the  court  thereon  sufficient- 
ly appear.  The  evidence  of  the  witness  Bode- 
ker  was  asked  relative  to  his  experience  In 
attempting  to  traCk  criminals  on  paved 
streets. 

Percy,  Bennera  &  Burr  and  Whltaker  & 
Mesbit,  all  of  Birmingham,  for  appellant.  Al- 
len, Bell  ft  Sadler,  of  Birmingham,  for  appel- 
lee. 


(Ala. 

SATBE,  J.  Mncti  of  the  brief  for  appel- 
lant, defendant  In  the  court  below,  baa  be«L 
addressed  to  the  alleged  error  of  ttie  trial 
court  in  allowlug  the  plalntifl  to  parate  be- 
fore the  Jury  the  fact  that  defendant  was 
protected  by  an  indemnity  policy  In  an  in- 
surance con^Hmy;  the  inference  being  that 
by  reason  of  such  indemnity  the  Jury,  prone 
to  discriminate  between  oozporatlons  and  par- 
ties of  flesh  and  blood  to  the  prejudice  of 
the  former,  would  be  inclined  to  treat  the 
Insurance  company  as  the  real  defendant  In 
the  casa  We  have  been  unable  to  find  from 
the  record  that  plaintiff  was  allowed  to  trar- 
el  outside  the  bounds  of  propriety  or  strict 
right.  And  with  reference  to  the  closely  con- 
nected subject  of  the  court's  action  in  orer^ 
ruling  a  motion  for  a  new  trial,  made  on  the 
ground,  among  others,  that  the  trial  was  con- 
ducted In  a  way  to  prejudice  the  rights  of 
defendant,  we  will  say  Just  here  that,  while 
the  record  discloses  some  friction  between 
the  courts  and  counsel  for  defendant,  the 
truth  coucemlug  its  origin  and  the  manner 
of  its  demonstration  <m  either  part  is  so  ob- 
scurely reflected  by  the  cold  type  before  na 
that  it  would  require  an  exercise  of  the  Imag- 
ination to  hold  that  It  probably  affected  the 
Jury  unfavorably  to  defendant,  or  at  all.  On 
the  evidence  plalntlCTs  case  was  clearly  one 
for  jury  decision,  and,  if  plaintiff  was  en- 
titled to  recover,  the  amount  awarded  by  no 
means  appears  to  be  an  exaggerated  compen- 
sation for  the  Injuries  suffered.  There  Is 
nothing  la  tbe  verdict  or  elsewhere  in  the 
record  to  show  that  defendant  had  not  a  fair 
trial,  or  that  the  result  was  affected  by  pas- 
sion, prejudice,  or  other  improper  Influence 
operating  upon  the  jury. 

[1,  J]  At  tbe  opening  of  the  trial  idainaBTs 
attorney  stated  to  the  court  In  the  presence 
of  tbe  jury  that  he  understood  some  Indem- 
nity company  was  Interested  In  the  case,  and 
requested  that  tbe  Jury  be  qualified  on  the 
point  whether  or  not  any  of  them  had  any 
Interest  In  any  such  company.  Defendant 
objected  to  tbe  statement  of  what  plaintiff's 
attorney  understood,  and,  her  objection  being 
overruled,  she  duly  excepted.  She  also  ob- 
jected to  the  Jury  being  qualified  as  pro- 
posed, and,  this  objection  being  overruled, 
she  again  excepted.  Thereupon  the  court 
asked  the  jury  whether  any  of  them  were 
interested  In  any  Indemnity  company.  No 
reply  coming  from  the  Jury  box,  the  court 
pronounced  the  Jury  qualified. 

Defendant  complains  here  that  this  pro- 
ceeding was  improper  altogether,  aa  calcnlat- 
ed  to  iwcdndice  her  defiense,  and  that  In  any 
event  there  was  error  In  qualifying  the  Jury 
by  this  Inquiry  without  some  proof  that  an 
indemnity  company  was  Interested.  In  Citi- 
zens' Company  v.  Lee,  ISS  Ala.  SCO.  02  South. 
199,  this  court  held  that  It  was  not  improper 
to  qualify  the  Jury  In  respect  of  th^r  con- 
nection with  or  Interest  in  any  Indemnitor 
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tbfi  defendant  might  bare;  flue  care  being 
exerdaed  tbat  nothbig  be  done  or  said  to 
cre&te  Mas  or  excite  prejudice  In  the  mlnda 
of  Jurors  who  were  not  disqualified.  In  that 
case  itlolntlff  made  proof  that  defendant 
bad  an  Indemnity  contract  with  an  Insnrance 
company.  We  are  disposed  to  be  careful  on 
tUs  ptdnt;  but,  the  right  conceded,  and  the 
good  faith  of  counsel  presumed,  as  It  nraat  be 
In  the  absence  of  some  tangible  indication 
to  the  contrary,  we  hardly  see  how  the  right 
to  hare  the  Jury  qualified  could  have  been 
more  InoffenslTely  asserted.  The  taking  of 
proo^  ttie  ezamlmitlon  of  witnesses,  could 
<nily  bare  aerred  to  press  the  point  upon  the 
Jnty'B  attraitlon,  and  thus  more  fully  to  de- 
velop the  bias  or  prejudice  i^alnst  ^Ich 
defmdant  thought  it  necessary  to  take  pre- 
caution by  the  objections  Ae  Interposed. 
Counsel  might  well  have  omitted  the  state- 
meat  that  he  nnderstood  some  Indemnity 
company  was  interested  in  tbe  Case.  But  In 
▼lew  of  tbe  ruling  In  Citizens*  Oompany  t. 
Lee,  supra,  where  proof  was  taken,  we  think 
this  statement  conid  hardly  have  been  un* 
dnstood  by  court  or  Jury  as  anything  more 
than  an  offer  to  Introduce  testimony,  If 
demanded ;  and,  If  the  court  at  that  stage  ot 
the  case  had  gone  Into  the  question  whether 
defendant  waa  protected  by  an  Indenmlty 
contra^  idaintiff  would  haTe  beea  entitled 
to  prove  that  his  understanding  as  to  the  fact 
was  correct,  and  later  developments  made 
It  hl^ly  pnrtMible  that  he  would  have  ofFered 
the  eridenca  to  whldb,  when  offered  later 
in  another  connection,  defmdant  interposed 
fitiennoua  objectlcm.  Upon  tbe  whole  we  do 
not  see  that  this  matter  could  have  been 
better  managed  In  the  trial  court 

PIaiittlff*B  suit  was  for  damages  for  per- 
sonal injuries  alleged  to  have  been  Inflicted 
by  defendant  in  the  negligent  operation  and 
management  odC  her  automobile  on  a  public 
hl^way.  Defendant  pleaded  the  general  la- 
me, coDtribntory  negligence,  and  a  plea  of 
composition  and  release.  To  this  last  pl»i 
Plahitlff  replied,  specially  alleging,  In  effect, 
that  at  the  time  of  said  composl^n  and  re- 
lease, by  reason  of  his  weak  mental  and 
phyi^cal  condition  and  the  use  of  medicines 
in  the  treatment  of  his  Injuries,  (r^licatlon 
2)  he  did  not  have  the  mental  capacity  to 
make  said  settlionent,  (replication  3)  he  waa 
incapable  of  knowing  or  appreciating  the  ex- 
tent oC  his  said  injuries,  and  (both  replica- 
fims)  that  def6ndanfa  agent,  knowing  his 
cradltlon,  Induced  and  unduly  Influenced 
PlBlDUff  to  make  said  settlement  and  accept 
a  snm  grossly  less  than  would  have  been  a 
fair  and  Just  compensation — a  species  of 
fntod.  niese  two  pleadings  also  alleged  tliat 
plahitlff,  so  soon  after  the  discovery  by  him 
of  tbe  alleged  settlement  as  he  reasonably 
nold,  tendered  or  caused  to  be  tendered  to 
deftndant  the  snm  so  received,  iriiicfa  defrad- 
ant  refused  to  accept. 

tl)  4]  The  argument  against  these  repUca- 
la  more  searching  than  the  questions 


stated  In  the  danurrers  filed  In  the  court  be- 
low. It  Is  said  here  that  tbe  third  r^llca- 
tioo,  while  alleging  that  plaintiff  was  inca- 
pable €t  knowing  or  appreciating  the  extent 
of  his  injuries,  fiOls  to  allege  that  he  did 
not  know  and  appreciate  the  contents  ci  the 
relrase.  Without  intending  to  intimate  that 
there  was  uiy  merit  in  this  contoitlon,  it  will 
suffice  to  say  that  the  demurrer  did  not  take 
the  point  It  Is  further  said  of  both  special 
replications  that  they  did  not  show  that  the 
right  to  rescind  was  exercised  at  tbe  earliest 
practical  mcnnent  The  demurrer  was  that 
plaintiff  did  not  appear  to  have  acted  prompt- 
ly in  rescinding  the  contract  of  settiement 
In  SteiAenaon  v.  Allison,  123  Ala.  439,  26 
SouQu  290,  the  langmtge  <rf  the  court,  adopt- 
ed from  the  Supreme  Court  of  New  Tork,  was 
that  tbe  party  defrauded  must  disaffirm  at 
the  "earliest  practical  moment"  after  dis- 
covering the  fraud.  At  one  point  In  Birming- 
ham Ry.  Oa  T.  Jordan,  170  Ala.  680,  64  South. 
280,  Oils  phrase  was  r^ieated,  but  at  anottier 
place  in  the  same  opinion  the  e^Qwession  was 
"reasonable  time."  In  Bamett  v.  Stanton,  2 
Ala.  ISl,  a  case  Involving  the  resdasitni  oC  a 
contract  of  sale  of  personal  property  by  an 
offo-  to  return  tbe  diattels  sold,  the  court 
saM  that  the  party  who  would  rescind  must 
act  promptly,  or,  as  the  court  put  It  else- 
where in  the  oiAalon.  and  as  our  odiw  casea 
and  the  authorities  generally  pnt  it,  the 
right  to  rescind  must  be  exercised  within  a 
raasonable  ^e ;  1.  e.,  with  due  promptitude- 
after  th»  tnnd  is  discovered,  or  might  havfr 
been  discovered  by  the  use  of  dne  dUigenoe. 
Whitworth  V.  Thomaa,  83  Ala.  308,  S  South. 
781,  8  Am.  St  Bt^  726 ;  Toung  v.  Atntee,  8& 
Ala.  116,  6  South.  263;  Hayes  v.  Woodham^ 
146  Ala.  687,  40  South.  Sll ;  CVnner  v.  Frank- 
Un.  168  Ala.  678,  63  South.  797  ;  9  Oyc  436, 
and  note  69.  We  conidd«-  tliat  there  Is  no 
substantial  difference  between  the  cases  on 
this  point,  nor  any  between  the  measure  of 
pnmiptnesa  alleged  In  the  replications  and 
that  asserted  by  the  demnirers. 

[I]  Olieae  replications  also  suffldently- 
showed  that  plaintiff's  ndnd  was  in  mdh  un- 
sound condition  as  to  render  him  Incapable  of' 
making  a  binding  contract.  U  ft  N.  B.  R.  Go. 
V.  Hnffstotier,  162  Ala.  619,  60  South.  146. 

[1. 7]  Dtfendant  also  demurred  to  these - 
special  replications  oa  tbe  ground  that  the  a.h 
leged  tender  was  not  shown  to  have  been 
kept  good.  The  assertion  of  the  demnrrer  la 
reiterated  in  the  brief,  where  it  touches  the 
sufficiency  of  the  replications,  but  then  la 
no  argument,  and  under  our  rule  we  might 
IH«termit  cmalderation  of  it ;  bnt  much  the 
same  question  was  rained  objections  to- 
evidence,  which  have  been  argued,  and  may 
as  well  be  disposed  ot  at  this  point.  These- 
repllcatlons  did  not  plead  the  tender— It  may 
be  more  aptly  designated  as  an  offer  to  re- 
turn the  money — as  a  discharge  of  debt  or 
liability  in  which  case  a  tender  must  be 
kept  good,  since  the  debt  or  liability  re- 
mnliis  though  the  tender  be  refused.  They 
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net  np  the  tender  as  a  fact  BufiSdent  In  It- 
self to  effect  a  rescission  of  the  contract 
of  release  and  to  restore  plaintiff's  orig- 
inal cause  of  action.  Tbe  offer,  if  made 
nithln  a  reasonable  time  after  the  discovery 
of  the  fraud,  though  rejected,  was  just  as  ef- 
fectual to  rescind  the  contract  of  release  as 
if  the  defendant  had  accepted  it,  If  the  plain- 
tiff chose  to  so  coDsldeT  it.  Bamett  v.  Stan- 
txm,  supra ;  Samples  t.  Guyer,  120  Ala.  611, 
24  South.  912;  Hayes  v.  Woodham,  supra; 
Comer  t.  Franklin,  supra.  Thereafter  the 
capacity  in  which  plaintiff  held  the  money  de- 
pended upon  the  result  of  his  suit.  In  the 
event  the  compromise  was  sustained,  he 
would  retain  the  money  by  virtue  of  a  valid 
transaction.  If  the  settlement  was  rescinded, 
the  amount  received  In  the  settlement  might 
be  deducted  from  the  damages  assessed,  as 
the  court  directed — ^in  effect,  a  return  of  the 
money  paid  for  the  release;  or,  If  by  any 
chance  the  sum  so  paid  had  exceeded  the 
amount  of  recoverable  damages,  then  plain- 
tiff would  hold  the  difference  as  an  invol- 
untary bailee  for  the  defendant  In  these 
circumstances,  though  it  be  assumed  that  de- 
fendant could  have  shown  that  plaintiff  used 
the  money  for  bis  own  benefit  after  defend- 
ant refused  to  accept  It  as  upon  a  rescission 
of  the  release,  It  would  be  contrary  to  Justice 
to  regard  such  use  as  cmcluslve  against 
plaintiff,  if,  as  he  alleged,  there  had  been  no 
intelligent  and  valid  settlement  of  his  claim 
for  damages.  Cases  cited  In  the  brief  for 
defendant  (appellant)  will  be  found  mi 
analysis  to  hold  nothing  to  the  contrary.  In 
Birmingham  Ry.  Co.  v.  Jordan,  supra,  there 
was  never  any  rescission,  for  the  reason  that 
there  was  never  at  any  time  an  offer  to  re- 
store the  money  plaintiff  had  received  in 
settlement  of  the  claim  she  was  suing.  So 
in  Harrison  v.  Ala.  Midland,  144  Ala.  256, 
40  South.  394,  6  Ann.  Cas.  804.  and  Birming- 
ham By.  V.  Hinton,  158  Ala.  470,  48  South. 
54a  In  Kelly  v.  L.  &  N.  B.  R.  Co.,  164  Ala. 
676,  46  South.  906,  the  tender  had  been  delay- 
ed for  years.  Other  cases  dealt  with  the 
right  to  rescind,  and  the  questitm  of  waiver, 
after  the  discovery  of  fraud,  but  before  the 
offer  to  restore,  by  delay  or  dealing  with 
chattels  the  title  to  which  passed  by  the 
transactions  in  litigation.  We  have  also  some 
cases  In  which  the  party  offering  to  rescind 
waived  the  resdsslon,  once  accomplished  on 
his  part  by  a  seasonable  proper  c^er,  by  sub- 
sequently dealing  with  the  prc^rty  as  bis 
own.  But  these  cases,  involving  the  passage 
of  the  legal  title  to  spedflc  chattels  back 
and  forth  between  the  parties — not  money,  in. 
which  case  one  dollar  Is  In  law  the  equivalent 
of  any  other  dollar — and  depending  for  solu- 
tion upon  the  final  situs  of  the  title  as  deter- 
mined by  the  conduct  of  the  parties,  were  not 
complicated  by  any  questions  as  to  the  com- 
promise and  release  of  mere  monied  demands. 

[S]  Assignments  of  error  from  38  to  42, 
both  inclusive,  are  based  upon  rulings  by 
which  the  court  denied  to  defendant  the  right 
to  go  into  the  question  as  to  what  plaintiff 


did  with  the  money  after  he  had  ofFered  to 
return  it  and  defendant  had  refused  to  re- 
ceive it  Under  the  foregoing  principles  of 
law  these  rulings  were  free  from  error. 

[•-11]  On  cross-examination  of  a  witness 
for  defendant  plaintiff  was  allowed  to  devel- 
op the  fact  that  at  the  time  of  tbe  alleged 
contract  of  compromise  and  release  the  wit- 
ness had  in  that  matter  represented  the  Gen- 
eral Accident  &  Fire  Insurance  Company. 
This  Is  assigned  for  error.   The  witness  bad 
negotiated  the  alleged  settlement  with  plain- 
tiff.   On  his  direct  examlnatltm  he  had  tes- 
tified that  he  had  told  plaintiff  that  be  rep- 
resented Mrs.  Beatty  and  her  husband;  that 
they  regretted  the  accident,  and  were  willing 
to  assist  him  in  bearing  his  expenses  at  the 
hospital  to  which  he  had  been  removed  for 
treatment    But  defendant,  testifying  as  a 
witness  in  her  own  behalf,  had  denied  that 
.witness  bad  any  aothorltr  at  the  time  to  rep- 
resent her  In  that  transaction.   A  plea  had 
been  filed  alleging  that  the  cause  of  action 
had  been  settled  and  released  by  plaintiff 
in  consideration  of  $200  paid  by  Mr.  and 
Mrs.  Beatty.  To  this,  as  we  have  seen,  plain- 
tiff replied  that  the  release  had  been  procur- 
ed by  fraud  in  l^al  effect.   There  was  evi- 
dence from  which  the  jury  may  have  found 
that  plaintiff  was  at  the  time  incapable  of 
making  an  intelligent  agreement   The  jury 
may  have  inferred  also  that  the  witness  ne- 
gotiated the  settlement,  whomsoever  It  was 
Intended  to  benefit,  under  circumstances  that 
urgently  suggested  the  propriety  of  its  post- 
ponement  to   a   more   convenient  season. 
These,  under  tbe  evidence,  were  questions  for 
the  jury.   On  the  Issue  of  fact  thus  present- 
ed plaintiff  was  entitled  to  great  latitude  In 
the  production  of  evidence,  especially  so  In 
tbe  cross-examination  of  this  witness.  Mana 
V.  Darden,  171  Ala.  142,  64  South.  504.  Tbe 
admissibility  of  the  fact  elicited  was  not  to 
be  tested  by  its  own  Intrinsic  force,  but  by 
its  bearing  In  connection  with  all  other  evi- 
dence In  the  cause  having  any  relation  to 
the  same  point    Snodgrass  v.  Branch  Bank, 
25  Ala.  174,  60  Am.  Dec  505 ;  Nelms  v.  Steln- 
er  Bros.,  113  Ala.  562,  22  South.  435.  Plain- 
tiff not  only  was  entitled  to  show  that  the 
witness  did  not  represent  the  defendant,  bnt 
to  show  that  he  was  acting  for  some  pers<m 
having  an  Interest  to  be  affected  as  tending 
to  shed  light  upon  his  motive  and  purpose  in 
negotiating  the  compromise  under  the  cir- 
cumstances In  evidence.    Defendant  though 
she  denied  that  the  witness  had  acted  by  ber 
authority  in  procuring  the  release,  was  rely- 
ing upon  the  instrument,  and  tbe  jury  were 
entitled  to  know  every  circumstance  tending 
to  disclose  the  true  Inwardness  of  that  trans- 
action.   Defendant  might  have  avoided  any 
Involvement  with  the  motive  and  purpose  of 
the  person  for  whom  the  compromise  was  ne- 
gotiated by  refusing  to  plead  the  release. 
Having  pleaded  it  she  assumed  the  burden 
<tf  every  Infirmity  that  attached  to  It  by 
reason  of  the  drcumBtances  in  whlidt  It  vaa 
negotiated. 
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If  1-U]  tinder  the  pleadings  ttae  burden 
jras  on  plaintiff  to  diow  the  reastmable 
pn»Dptitade  of  his  offer  to  rescind.  In  con- 
nection with  proof  of  tiie  absence  <tf  Mr.  and 
Mrs.  Beatty  frmn  th^  place  of  residence 
shortly  after  the  acdd^t  the  letters  ad- 
dressed by  plalntUTs  attorneys  to  them,  and 
offered  In  evidence,  were  properly  admitted 
as  twdlng  to  show  diligence  in  the  offer  to 
rescind.  If  the  last  ^jtresslon  ccutalned  in 
the  letter  to  defteidant  was  considered  to  be 
irreleTant  and  hnrtfal,  d^endant  jshould 
have  moved  to  exclude  that  part  of  It  In- 
stead, her  objectlrais  were  taken  to  the  let- 
ters in  ttaelT  entirety.  U  &  N.  B.  B.  Ca  t. 
BrlttoD.  163  Ala.  168.  50  South.  SCO.  Many 
cases  might  be  cited  to  this  point. 

[II]  WatsTO  T.  Adams,  187  Ala.  490.  65 
Soath.  528,  to  whldi  counsel  for  anwllant 
grat^nlly  refers  as  a  return  after  many 
days  of  tH«ad  cast  upon  the  waters,  does  not 
sustain  th^  poaititm  here.  In  that  case  it 
was  held  for  reversible  error  that  the  court 
permitted  a  cross-examination  of  the  defend- 
ant which,  as  the  court  found,  had  for  Its 
object  the  introduction  to  the  Jury  of  wlud- 
ly  lll^Bl  evidence  to  the  ^ect  that  an  In- 
dramlty  company  was  defending,  in  defend- 
ant's name,  against  liability  for  the  wrong  of 
whidi  the  plaintiff  complained;  whereas  In 
the  case  at  bar  defendant  open^Bd  the  .way  for 
every  question  asked  by  plaintiff  on  thept^t 
when  she  pleaded,  and  rdled  upcm  a  release 
parportlng  to  have  been  executed  to  her,  but 
irtildi  was.  In  fact,  negotiated  by  the  Indem- 
nity compuiy  without  her  authority  or  knowl- 
edge and  under  circumstances,  accmrding  to 
tendaides  of  the  evidence  for  plaintiff,  that 
Impeadied  Its  TaUdlt?'  The  recOTd  here  does 
not  show  that  plaintiff  laid  any  greater 
stress  upon  the  subject  than  the  legitimate 
needs  of  his  case  Justified. 

[II,  17]  We  do  not  think  It  Is  to  be  donb^ 
ed  tbst  offers  were  made  to  return  the  mon- 
ey to  defendant,  to  her  husband,  and  to  the 
Indemnity  company,  plaintiff  bdng  then  In 
doubt  as  to  whom  the  tender  should  be 
mad^  or  that  the  tender  was  refused  on 
every  hand.  Nor  do  we  see  tliat  there  was 
taw  in  allowing  the  witness  Sadler,  who 
msde  these  traders,  to  state  .what  authority 
he  had  for  makliv  than  from  the  head  of 
tht  firm  ct  attorn^  having  <iharge  of  plaln- 
tUTs case^  Defendant's  offer  at  Oe  trial  to 
ace^  the  mon^,  and  her  demand  for  its 
letam  came  too  late  to  affect  the  status  of 
lil^t  fixed  her  previous  refusal,  if,  indeed, 
she  had  color  of  rif^t  to  It  In  any  aspect  of 
the  csse^ 

[II,  II]  No  error  was  committed  in  tb»  ex- 
tinlnatitm  nt  the  vttness  Bodekw.  The  mat- 
tw  about  which  he  gave  his  opinion  was  an 
wdlnary  one;  but  he  had  given  flipectal  at- 
tention to  the  subject,  and  it  was  quite  pos- 
sible for  blm  to  have  a  bettor  knowledge  of 
It  than  the  average  man  who  had  given  It  no 
thongbt    Steples  v.  Steed,  167  Ala.  241,  52 


South.  646,  Ann.  Cas.  1912A,  480.  The  value 
of  the  witness*  opinion  was  a  matter  for 
omsideratian  by  the  Jury. 

[20]  Exceptions  to  parte  of  the  court's  oral 
dmrge  to  the  Jury  do  not  require  separate 
treatment  Tbsy  have  been  examined  vrtth 
due  care  without  finding  reversible  error.  If 
it  may  be  said  that  smne  expressions  whidi 
have  been  culled  from  the  charge  were  ab- 
stract as  where  the  court,  .when  stetlng  the 
law  at  plaintiff's  alleged  contributory  n^ll- 
gence,  said,  in  effect,  that  plaintiff's  con- 
tributory negligence  would  bar  a  recovery, 
"even  though  defendant  was  not  <m  the  pr<^ 
er  idde  of  tbe  street"  and  if  some  ftagmenta- 
ry  expressions  thus  isolated  from  their  con- 
tract be  found  to  have  Involved  some  mislead- 
ing tendencies  In  th^  stetemento  of  the  law 
of  the  case,  stUl  the  charge,  when  considered 
as  a  whole,  laid  the  case  and  all  ite  issues 
very  fairly  b^ore  the  Jury,  and  we  find  In  it 
no  suffident  reason  for  a  reversal. 

We  have  stated  our  consideration  of  all 
matters  of  Importance  assigned  fOr  error. 
Finding  no  reversible  error,  tbe  Judgment  of 
the  court  below  will  be  affirmed. 

Affirmed. 

ANDEKSON,  C  7.,  and  McOLELLAN  and 
UABDNBB,  JJ.,  concur. 


STATHt.DOSTI&R-NOBTHINOTON  DBUO 
OO.  (6D1V.256.) 

(Supreme  Court  of  Alabama.    Feb.  10,  1916. 
BeheariDg  Denied  March  30,  1916.) 

1.  Taxation  <sa626— Asbissicent— XnoE  or 
Makino. 

The  tax  year  commences  October  let  and 
ends  September  80th. 

[Ed.  Mote.— -For  other  eases,  see  Taxation, 
Cent  Dig.  {  869;  Defe  Dig.  «s>526.] 

2.  Taxation  iff  i<H|— Asffy-saifuwT— WATnim. 

The  assessment  and  valuation  of  property 
is  a  detvmlnation  In  Ita  'nature  Judicial,  and  is 
final,  uQiess  impeached  few  fraud  or  lack  of  ju- 
risdiction. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  St  784-786;  Dec.  Dig.  <^=»446.] 

8.  Taxation   'S=>362  —  AasBssHENT  —  Statu- 

TOST  PbOVISIONS— EaOAPBD  TAXES. 

Oode  1907,  |  2260,  expressly  confers  niwo 
the  county  tax  commissioner  antboiity  to  make 
asaeasmentB  for  escaped  taxes  not  more  than 
five  years  preceding. 

[Ed.  Note.— For  other  cases,  see  Taxati<m, 
Cent.  Dig.  |  601;  Dec.  Dig.  .«»362J 

4.  Taxatiok  ^9446 — CoBBBonoN  ov  Assess- 

UEKT— Time  or  Makiho. 

Where  the  county  tax  commissioner  has 
duly  asseased  escaped  taxes,  and  the  taxpayer 
has  concurred  and  the  taxing  aathoritieB  sedi 
no  annulment  or  review  within  the  tax  year,  the 
assessment  becomes  final  and  binding  on  the 
taxpayer  and  taxing  authorities  after  the  ex- 
piration  of  the  tax  year. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Gent.  Dig.  H  784-786;  Dec.  Dig.  ^s>446.] 
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8.  Taxation  ®=>476— Powbb  of  Statk  Tax 

Commission. 

Although  the  right  of  general  and  «»nplete 
supervision  is  given  to  the  state  tax  conunission 
in  Code  1907.  S  2223,  yet,  in  view  of  section 
■2260  and  other  statutes,  its  power  to  set  aside 
tax  yaluations  and  asseRBments  must  be  exer- 
dsed  before  the  end  of  the  current  tax  year. 

[Ed.  Note.— For  other  cases,  bop  Taxation, 
Cent  Dig.  {§  S45-S49 ;  Dec  Dig.  «=»47ft.] 

«.  TAXAnon  «sbS02— EsoAxv  Taxes— Whxn 
Patabia. 

After  an  escape  assessment  is  made,  It  be- 
comes due  and  payable  and  enforcoalile,  e^pppt 
only  that  under  the  terms  of  Code  1007.  {  2266, 
10  per  cent,  penalty  is  added. 

[E)d.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |  601 ;  Dec.  Dig.  «=53e2.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty;  C.  B.  Smith,  Judge. 

Action  by  the  State  of  Alabama  against 
the  Doster-Northington  Drug  Company. 
From  an  order  sustaining  a  demurrer  to  the 
'Complaint,  plalntUT  appeals.  Affirmed. 

W.  L.  Martin,  Atty.  Gen.,  and  J.  P.  Mudd, 
Asst  Atty.  Qen.,  for  the  State.  B.  J.  8my& 
and  Gharlee  B.  Rice,  both  <^  Birmingham,  for 

THOMAS,  J.  The  appellee,  a  corporation 
conducting  its  business  in  Jefferson  county, 
Ala.,  was  assessed  by  the  county  tax  commis- 
sioner of  said  county  on  Its  escape  solvent 
icredlts  and  credits  of  value,  for  the  ta^  years 
running  from  October  1,  1908,  to  September 
30,  1012,  Inclusive,  to  the  amount  of  flO,- 
000,  and  for  the  year  beginning  October  1, 
1813,  to  the  amount  <a  ^,000. 

This  aggregate  assessed  valne,  tat  tbm 
years,  of  $70,000,  was  fixed  on  August  S, 
1914,  In  pursuance  of  the  provisions  of  8eo> 
tlon  2260  <a  the  Code  of  1907,  by  the  county 
tax  commissioners,  and  was  agreed  to  by  the 
taxpayer,  appellee ;  and  said  assessment  was 
thereafter  filed  by  the  county  tax  commission- 
er witli  the  tax  ccSleckm  oC  Jtfferaon  county 
fOr  collection. 

On  November  3,  1914,  the  state  tax  com- 
mission disregarded  this  assessment  made 
and  returned  to  the  tax  collector,  and  made  a 
revaluation  and  i-eassessment  of  the  same 
••solvent  credits  and  credits  of  value"  of  ap- 
.pellee.  for  each  of  said  years,  fixing  the  ex- 
cape  value  for  eacb  year  at  $25,000.  In  pur- 
suance of  such  reassessment  the  state  tax 
commission  Issued  notice  to  said  appellee 
company  to  appear  before  said  commission 
on  December  7,  1914,  to  show  cause  why  the 
Assessment  should  not  be  enforced,  as  on  the 
valuation  so  fixed  by  that  body. 

By  its  attorney  the  Doster-Northlngton 
Drag  Company,  on  December  7. 1914,  made  a 
special  appearance  before  the  state  tax  com- 
mission, and  moved  for  the  dlBmlssal  of  the 
•cause  on  the  ground  that  the  tax  year  in 
vrhich  the  assessment  was  made  by  the  coun- 
ty tax  commissioner  had  expired  on  the  30th 
day  of  September,  1014,  that  the  assessment 
became  final  oa  October  1,  1014,  and  that  the 


state  tax  commission  bad  no  Jurisdiction, 
powo-,  or  antbortty,'  after  the  expiration  of 
the  tax  y«ir  (on  November  8,  1014)  to  set 
aside  and  h<dd  for  naught  fbe  assessment 
made  by  the  county  tax  commissioner.  On 
December  28,  1914,  fbe  state  tax  commlssloD 
overmled  appellee's  motion,  and  entered  an 
assessment  against  it  of  $15,000  a  year  for 
eacb  of  said  years,  on  its  solvent  credits  and 
credits  ot  value,  making  an  aggr^te  valua- 
tion for  said  years  of  $90,000. 

Appellee  thereupon  filed  bond  and  a^esled 
to  the  circuit  court  of  JefFerson  county, 
where  the  state  filed  a  complaint  containing 
two  coants,  setting  up  the  facts  in  substance 
as  we  have  stated  thenL  In  the  second 
count  of  the  complaint.  In  addition  to  the 
stated  foots,  there  were  allegations  on  the 
part  of  the  state,  by  which  it  sought  to  raite 
appellee's  assessed  value  over  the  amount  so 
assessed  by  the  state  tax  commission,  to  the 
extent  of  $9,000,  or  to  the  total  sum  of  $95,- 
000  for  the  years  in  question,  whereas  the 
total  assessed  valuation  by  the  state  tax  cwi- 
mlsslon,  for  such  period,  was  $90,000. 

Defendant  demurred  to  each  count  of  the 
complaint,  and  assigned  as  grounds,  in  sub- 
stance, that  the  assessment  made  by  the 
county  tax  commissioner  became  final  on  the 
1st  day  of  October.  1914,  and  that  thereaft- 
er, and  on  November  3,  1914,  the  state  tax 
commission  had  no  Jurisdiction  or  power  to 
set  aside  the  assessment  made  by  the  coun- 
ty tax  commissioner,  and  reassess  or  revalue 
the  property.  The  court  sustained  the  de- 
murrer. The  state  excepted,  and  takes  this 
appeal. 

[1]  This  court  has  held  that  the  tax  year 
commenced  on  October  Ist  and  ended  with 
September  80th.  Frost  v.  State,  153  Ala. 
654,  45  South.  203;  HoogeT  v.  State.  141 
Ala.  Ill,  37  South.  662.  There  are  many 
statutes  that  fix  this  demarcation  <tf  the 
tax  year.  Taxes  are  declared  to  be  due  and 
payable  on  the  Ist  day  of  October  of  each 
year  (Code,  i  2091 ;  AcU  1915,  p.  892,  |  a 
page  399,  S  18) ;  and  all  property  brought  in- 
to the  state  after  the  1st  day  of  October,  and 
before  the  assessor  has  completed  his  assess- 
ment, is  subject  to  taxation,  the  same  as  If 
it  had  been  held  or  owned  In  the  state  m  the 
1st  day  of  October  {Code,  |  2002) ;  the  lien  of 
state  and  county,  for  taxes.  Is  fixed  from  and 
after  the  1st  day  of  October  (Code,  {  2093): 
and  the  tax  assessmaits  must  commence  on 
the  Ist  day  of  October  In  every  year  (Code,  I 
2102).  When  the  ConstltuticMi  required  the 
payment  of  poll  tax  for  the  year  1001,  be- 
fore Febmary  Ist,  it  referred  to  the  tax  year 
as  fixed  by  the  statute  of  lOOO-Ol— this  poU 
tax  having  becnne  fixed  on  October  1.  1900. 
and  due  on  October  1st.  succeeding.  Const  i 
178. 

[2]  If  the  state  throagh  Its  duly  constttated 
officers  has  exercised  the  final  power  ct  u- 
sessment  and  valuation  of  property,  the  de- 
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termination  Is  in  its  nature  Judicial  (SUte 
Tax.  Comm.  v.  BaUey  et  al.,  179  Ala.  020, 
627.  60  South.  »13;  Orr  v.  State,  3  Idaho 
[Hasb.]  190,  28  Paa  416);  and  unless  im- 
peacbed  for  fraud  or  lack  of  jnrlsdictl<Hi,  or 
reviewed  by  appellate  authority,  It  is  final 
(Aimiston  aty  Land.  Co.  v.  State,  185  Ala. 
482.  487,  64  South.  110 ;  37  Oye.  1071). 

[S]  Tbe  authority  to  make  the  aaaessiiient 
for  escaped  taxes  was  expressly  conferred  on 
the  county  tax  commissioner  by  section  2260 
of  the  Code  of  1907 ;  and  it  was  his  duty  to 
assess,  for  "any  preceding  year  not  more 
than  five  years  before  that  time,"  and  to 
forthwith  deliver  the  assessment  to  the  cleric 
of  the  court  of  county  commissioners,  or 
other  court  of  like  Jurisdiction,  for  hearing 
the  taxpayer,  unless  the  taxpayer,  upon  be- 
ing notlded  by  the  tax  commissioner  that  be 
had  made  snch  assessment,  agreed  with  the 
tax  commissioner  upon  the  same,  and  paid 
over  to  the  ccdlector  of  the  county  the  amount 
ot  taxes  and  fees  due  by  him, 

[4]  "The  power  of  the  county  tax  commis- 
tioner  baving  been  daly  exercised,  and  his 
findings  concurred  In  by  the  taxpayer,  the 
assessment  became  final  after  the  expiration 
of  the  tax  year.  If  the  actirai  of  the  county 
tax  commi8sl<mer  was  final  as  to  the  taxpay- 
er, it  must  of  neces^ty  have  been  of  like 
binding  force  on  the  tax  official. 

The  fact  that  the  assessment  was  of  escape 
properties  for  fire  years,  would  not  differ- 
entiate It  from  any  otber  assessment,  or  from 
an  escape  assessment  for  any  one  year  In 
question.  If  the  state  tax  commission  had 
the  Jurisdiction  and  authority  to  set  aside 
this  assessment  on  November  3,  1914,  it 
vpouid  have  like  authority,  after  the  expira- 
tion of  the  tax  year  and  before  the  payment 
of  taxes  on  the  given  assessment,  to  set  aside 
any  assessment  made  by  a  taxpayer  during 
the  preceding  year.  '  It  could  not  be  said  with 
reasc»i  that  such  power  was  conferred  on 
the  state  tax  commission,  as  to  all  taxpayers 
who  had  not  paid  ttieir  taxes  on  Octot)er  1st, 
but  not  as  to  taxpayers  who  bad  paid  tbeir 
taxes  on  or  before  that  date,  or  before  the 
date  of  the  attempted  revaluation.  If  this 
were  the  mle,  owners  and  purdiasers  of 
property  would  be  subjected  to  inconvenience, 
uncertainty,  and  (hanging  financial  obllga- 
tlwi,  to  the  state  and  the  county. 

The  reasonable  construction  of  the  power 
of  assessment  of  taxes,  and  of  the  review 
thereof,  shonld  be  to  the  end  that  a  stable 
and  uniform  system  prevail  In  the  state; 
and  BO,  when  annulment  or  review  is  not 
sought  within  the  period  of  the  tax  year, 
that  matured  assessments  shall  be  binding 
alike  on  the  taxpayer  and  on  the  taxing 
antborities.  Of  course,  it  could  not  be  main- 
tained that  a  proper  proceeding,  begun  with- 
in the  tax  year  by  the  duly  constituted  au- 
tiiorlty,  to  assess,  or  cause  to  be  assessed,  or 
to  set  aside  and  hold  for  naught  the  assess- 
ment upon,  a  given  valuation  for  taxation, 
■nay  not  be  conducted  and  oonclnded  b^ond 


Uie  exirilratl(m  tut.  the  tax  year;  nw  that 
escape  taxes,  coming  to  the  knowledge  of 
the  taxing  authority,  may  not  be  asBessed,  ta 
resisted,  beyond  the  period  of  any  one  tax 
year  within  the  Umltatioa  of  the  statute. 

The  power  of  the  state  tax  commission  has 
been  dlacussed  by  Chief  Jostlce  Anderson  In 
State  Tax  Commission  v.  Bailey  et  al..  178 
Ala.  620,  62S,  629,  60  South.  913,  916,  and  In 
that  case  he  expressly  reserved  the  questicm 
now  here  for  decision,  by  the  use  of  this 
language: 

"As  to  whether  m  not  an  assessment  may  be 

set  aside,  after  the  lat  of  October  succeeding 
the  expiration  of  the  tax  year,  we  need  not  de- 
cide, as  the  order  of  the  commisBioners'  court, 
in  tile  present  instance,  was  set  aside  before 
the  expiration  of  the  tax  year,  and  after  tUa 
was  done  Uiere  was  no  existing  assessment  to 
"become  final  upon  the  expiration  of  the  said  tax 
year.  Nor  did  the  setting  aside  of  this  order 
reinstate  the  assessment  made  by  t^ie  tax  as- 
sessor. •  •  •  This  board  was  created  fox 
the  purpose  of  exerclrang  a  general  superin- 
tendence and  supervlflioa  over  the  assessment 
and  coUection  of  taxes  thronghoat  the  entire 
state,  and  it  was  not  contemplated  that  dere- 
liction <Hi  the  part  of  their  subordinates  would 
result  only  in  a  single  county,  or  that  the  state 
commiBsiott  coald  exercise  its  revisory  powers 
In  ail  the  counties  between  the  determijiation  of 
the  county  commiBsiooers  and  the  1st  of  the 
succeeding  October:  and,  while  It  may  be  that 
said  orders  had  to  be  set  aside  before  the  Ist  of 
October,  it  is  not  regiiired  that  the  reassess- 
ment and  revaluation  by  the  state  commlsaion 
should  be  made  before  that  date." 

In  the  Instant  case,  the  valid  assessment 
made  by  the  county  tax  commissioner,  and 
agreed  upon,  after  notice,  by  the  taxpayer 
and  the  commissioner,  and  returned  to  the 
tax  collector  of  the  county,  and  no  action  for 
review  begun  by  the  state  tax  commission,  or 
Its  authority,  during  the  current  tax  year, 
constitute  a  state  of  facts  that  distinguishes 
fhia  case  from  that  of  State  Tax  Commission 
V.  Bailey  et  al.,  supra. 

[Bl  The  two  provisitms  of  the  statute 
(Code,  SS  2223,  2260),  when  considered  with 
the  whole  system  of  taxation  provided  for 
the  state,  and  with  due  regard  for  the  proper- 
ty rights  of  the  citizen,  as  well  as  for  the 
right  of  the  state  to  equalize  the  burdens  of 
taxes  and  to  provide  its  revenues,  can  <Mily 
mean  that  the  r^ht  of  general  and  complete 
supervision  given  in  section  2223  to  the 
state  tax  commissiou  must  be  reasonably  ex- 
ercised. 

If  section  2223  can  be  construed  to  confer 
authority  on  the  state  tax  commission,  at 
any  time  after  the  expiration  of  the  tax 
year,  to  set  ariide  and  hold  for  naught  any 
valuation  of  assessment  of  property  made 
by  the  owner  of  any  of  the  officers  authorized 
by  law  to  make  assessments,  it  might  become 
the  source  of  great  vexation,  and  of  even  op- 
pression, to  the  taxpayer,  and  render  uncer- 
tain property  rights,  and  subject  the  taxpay- 
er and  his  property  to  unreasonable  and  un- 
certain claims  and  tax  liens. 

A  proper  construction,  therefore,  of  section 
2223,  in  connection  with  section  2260  and 
with  the  general  taxing  system  of  the  state, 
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would  require  that  this  power  "to  set  aside 
and  hold  for  naught"  tax  valuations  and  as- 
seesments  be  exercised  by  the  state  tax  cmu- 
mlsslon  before  the  end  of  the  current  tax 
year.  Thla  Is  in  consonance  with  the  hold- 
ing in  State  Tax  Conunlaslim  r.  Bailey  et  al., 
supra. 

[6]  The  assessments  In  question,  made  on 
August  6,  1914,  grew  ont  of  the  decision  in 
State  T.  Alabama  Puel  &  Iron  Co.,  18S  Ala. 
487,  66  South.  169,  U  R.  A.  1915A,  185,  hold- 
ing solvent  credits  a  subject  of  taxation. 
After  the  decision,  and  before  the  expiration 
of  the  tax  year,  the  state  tax  commission  had 
the  authority,  and  had  ample  time,  to  give  to 
the  several  county  tax  commissioners  need- 
ful instruction,  in  the  premises,  as  to  this 
class  of  escape  assessments.  Not  having 
d<Hie  ao  in  this  case.  It  had  no  authority,  aft- 
er the  expiration  of  the  tax  year,  to  begin 
proceedinff«  for  annulment,  for  after  an  es- 
cape assessment  is  made,  it  in  fact  and  In 
law,  as  any  other  assessment,  becomes  due 
and  payable  and  enforceable,  except  only 
that  10  per  cent  penalty  ia  added  thereto. 
Code  of  1907,  S  2266. 

The  cause  is  affirmed. 

Affirmed.  All  the  Justices  concur. 


HORST  et  al.  v.  PAKE,    a  Div.  869.) 
(Supreme  Court  of  Alabama.    Jan.  IZ,  1916. 

Rehearing  I>ealed  March  23, 1916.) 
L  Appkal  and  Ebbob  «=»931(1)  —  Review  — 

FiNnilTO  BT  CHANCELLOB  —  PBESmiFTIOHS. 

Under  Code  1907,  i  5955,  sobsec.  I,  provid- 
ing that  in  deciding  appeals  from  the  chancery 
court  no  weight  shall  be  given  the  decision  of 
the  chancellor  upon  the  fajcts,  bnt  the  Supreme 
Court  shall  weigh  tlie  evidence  and  jdve  judg- 
mont  as  they  deem  just,  and  section  6072,  pro- 
viding that  BDy  action  or  condnsion  of  the  regis- 
ter in  proceedings  relating  to  express  trusts  for 
the  security  of  debts  may  be  reviewed  by  the 
chancellor  withont  any  presumption  in  favor 
of  such  action  or  concfnslon,  on  appeal  from  a 
decree  of  the  chancellor  finding  tbat  an  assignee 
for  the  benefit  of  creditors  was  not  guilty  of 
fraud  or  gross  aes^gcDce  which  deprived  him  of 
his  right  to  compensation,  which  finding  was 
contrary  to  the  finding  of  the  register,  the  focts 
are  to  be  determined  by  the  Supreme  Court 
without  any  presumption  as  to  the  correctness 
of  the  findings  of  either  the  register  or  chan- 
cellor. 

[Ed.  Mote. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3762;  Dec.  Dig.  «»^1(1).] 

2.  BqcTiTT  9=»401— Rbrbehcb  to  Beoisteb— 

Fbaud  of  Tbustee. 

The  denial  of  compensation  to  a  trustee  be- 
cause of  fraud  or  gross  neglect,  like  the  gues- 
tioQ  of  the  removal  of  the  trnstee  on  such 
grounds,  is  a  judicial  question  which  the  chan- 
cellor, acting  within  his  general  equity  powers, 
should  determine  for  himself  withont  necessity 
for  the  servlcea  of  the  register. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Diig.  U  868-873;  Dec.  Dig.  «=s>401.] 

S.  BAHsa  Aim  BAHKina  «s»78— AanamoirT 
fob  csbdrrobb— coupbnsation  ot  asbtgneb 
— Reuoval. 

The  removal  of  the  assignee  for  the  benefit 

of  creditors  from  his  trust,  because,  since  ids 


appointment,  the  necesdtr  of  bringing  actions 
against  certain  stockholdm  with  wlinn  the  as- 
signee was  on  Intimate  personal  relations  to  re- 
cover pajrmrats  made  by  him  to  them  as  pre- 
ferred creditors  renders  It  to  the  interest  of  the 
estate  to  intrust  sudi  matters  to  a  mere  disin- 
terested truBtee^  does  not  deprive  the  assignee 
of  his  rifiht  to  compensation  for  services  thereto- 
fore rendered  in  the  absence  of  a  showing  of  bad 
faith,  willful  deceit,  or  gross  neglect 

lEd.  Mote.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  U  177-183 ;  Dec.  Diff. 

4.  BAIfKS  AHD  BaKSINO  «S»7&— ASBIGNlfEZrT 
FOB  GbBDITOBS  —  COUFENSATION  OF  AS- 
SIGNEE—FEAUD—BUBO  EN  or  Pboop. 

Under  Code  1907,  {  6071.  allowing  as- 
rignees  for  the  benefit  of  creditors  5  per  cent 
commlssioD  and  empowering  the  court  to  in- 
crease or  diminish  the  amount,  the  burden  is  on 
creditors  of  a  bank  which  has  made  an  assign- 
ment for  their  benefit  to  show  that  an  assignee, 
who  has  kept  and  made  an  ostensibly  full  and 
fair  account  of  his  aiHB,  was  guilty  of  fraud 
or  such  gross  ne^eet  In  the  execution  ot  bis 
trust  as  to  be  demed  all  compensatioD. 

[Ed.  Mote.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §S  177-183 ;  Dec.  Dig.  ^=> 
78] 

6.  BAHKa  AND  Bankuto  4=»7S— ASSiazVHENT 

rm  CBEniroBS— CovPEKBATioir  or  AaaionxE 

— FBAUD-^UmCUSNOT  OT  BVIDBNCI. 

On  objection  by  the  creditors  of  a  bank 
which  made  an  assignment  for  their  benefit  to 
an  allowance  of  compensation  to  the  assignee, 
evidence  JbeM  not  to  show  any  fraud  or  gross 
neglect  by  the  assignee  in  paying  as  preferred 
daima  deposits  by  stockholders  which  were  Lhe 
proceeds  of  dividends  declared  after  the  insol- 
vency of  the  bank,  and  by  a  relative  of  the 
stockhfdder  which  was  In  fact  an  interest  de- 
posit made  in  the  form  of  a  general  deposit  to 
entitle  it  to  preference  where  those  facts  did 
not  obviously  aopear  on  the  books  <^  the  bank, 
but  were  only  oetermined  after  a  thorough  ex- 
pert examination. 

[Ed.  Mote.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig*  IS  177-183 ;  Dec.  Dig.  ^ 
78.] 

6.  Banks  and  BAnnaro  «=»78— Assionmbnt 

FOB  CteXDITOBS— GOMPINSATION—  ColOflS- 

BION. 

Under  Code  1907,  |  6071.  giving  an  >s- 
signee  for  the  benefit  of  creditors  a  5  per  cent 

commission  on  the  amount  of  money  with  which 
he  Is  charged,  an  assignee  of  a  bank  Is  not  en- 
titled to  commission  on  securities  which  bad 
been  hypothecated  by  the  bank  with  other  banks 
and  which  were  collected  by  the  latter  and  ap- 
peared on  the  assignee's  books  as  cross-entries. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  $|  177-183;  Dec.  Dig. 
«=>7&] 

7.  Banes  and  Bankiho  «=»78— AflsiONHEMt 
FOB  Benefit  of  CBXDiTOBa-<;oiiPEN8ATiON 
—Fraud— ExcEsaivB  Olazv. 

The  fact  that  the  assignee  claimed  n  com- 
mlssirai  on  such  coIlectionB  does  not,  in  the  ab- 
sence of  showing  a  fraudulent  Intent,  require  a 
disallowance  of  all  compensation. 

[Ed.  Mote.— For  other  cases,  see  Banks  and 
Banking,  Gent  IHg.  If  177-1^;  Dec  Dig.  «» 
7&] 

8.  Banks  and  Banking  «=>78— Assignment 

FOK  GBEDITOBS— SBriEJBUENT  OF  ACCOUNTS— 

Cbaboes— Intebbst  on  Cohpensation. 
Under  Code  1907.  I  6074,  which,  though 
relating  espedelly  to  the  powers  of  an  assignee 
to  sell  real  estate,  was  enacted  in  contemplation 
of  the  court's  power  with  reference  to  aU  pow- 
ers granted  by  the  deed  of  assignment,  and 
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which  provides  that  nothinr  tiierein  contained 
shaU  prevent  the  assignee  from  exercising  the 
powers  oC  sale  or  other  powers  conferred  by  the 
deed  of  assignment,  anless  specially  restrained 
from  so  doing  by  an  order  of  the  chancellor,  an 
MBignee  of  a  bank  for  the  benefit  of  creditors 
ander  an  assignment  which  aothorized  him  to 
retain  a  reasonable  compensation  cannot  he 
cliarged  with  interest  on  K  per  cent,  commis- 
idons  retained  by  him  from  all  collections,  though 
not  ^ledfically  authorised  by  the  court  to  re- 
tain andL  commiari<nia  as  would  have  been  the 
better  practice. 

[Ed.  Note.— For  other  cases,  see  Bante  and 
Banking,  CenL  tHg.  H  177-4«t;  Dec.  Dig. 
78.1 

9.  Banks  ajtd  Baitsing  ^=>78— AsaioimEnr 

FOB  C^DITOBS— SETTUUBITT  07  ACCOCNT— 
ChaBGES  —  IlCPBOPBB  PaTUXHTS  —  EXPXNSI 

OF  ReCOVZBT. 

A  bank's  assignee  for  the  lienefit  of  credi- 
tors, who  paid,  without  strict  compliance  with 
the  statutory  requirements,  claims  by  certain 
stockholders  as  preferred  creditors  which  were 
not  entitled  to  preference,  cannot  be  charged 
with  the  attorney's  fee  in  the  suit  to  recover 
such  payments  from  stockholders  where  there 
was  no  fraud  shown  in  making  the  payments, 
and  no  showing  that  they  would  not  haTe  been 
made  had  the  statute  been  strictly  complied 
with. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  H  177-183;  Dee.  Dig.  «=» 
7a] 

10.  Banks  akd  Bankinq  ^378— AssiomotNT 
FOB  Cbedxtobs— Skttujient  of  Aocounts— 
Chaboes  —  Intkkest  on  Uitdistbibitted 

PUNDfl. 

In  determining  whether  a  bank's  assignee 
for  the  benefit  of  creditors  is  chargeable  with  in- 
terest on  undistributed  funds,  where  there  was 
no  Question  as  to  the  amounts  on  hand,  but  the 
whole  course  of  administration  was  invcuved,  the 
chancellor  and  the  Snpreme  Court  on  appul  can 
look  to  the  whole  record  m  well  as  to  the  regia- 
ter*s  report 

I  Ed.  Note. — For  other  cases,  see  Banlcs  and 
Banking,  Cent  Dig.  SS  177-183 ;  Dec  Dig. 

ra] 

11.  BAifKs  AND  BANKZNa  ^»78  —  AssieN- 
nifT  FOB  CbtBDrroBft— Final  SmmxuExiT— 
Chakoks  Aqainst  AfisioNSK— Intcbest  on 
UifniSTBiBUTED  Funds. 

Where  a  bank's  assignee  for  the  benefit  of 
creditors  attempted  to  appeal  from  a  decree  re- 
mmriog  him  and  waa  granted  supersedeas,  he 
was  Dot  chargeable  ^tn  Interest  on  the  funds 
on  hand  prior  to  the  dismissal  of  his  appeal 
nnce  during  that  time  he  could  not  have  made 
any  payments  to  the  creditors. 

fKd.  Note.— For  other  cases,  see  Banks  and 
Banking.  Gent  Dig.  H  177-183;  Dec.  Dig.  <8=» 
78.] 

12.  Banks  and  Banking  ^78  —  Assign- 
ment FOB  Cbeditobs— Final  Settlement— 
Ghaboes  Against  Assignee  —  Intbbbst  on 
ITNDisTBiBimD  Funds. 

A  hank's  assignee  for  the  benefit  of  creditors 
is  not  chargeable  with  interest  on  undistributed 
funds  retained  by  him  with  permission  of  the 
court,  after  declaring  a  dividend  which  gave  him 
a  liberal,  but  not  unreasonable,  margin  to  meet 
certain  uncalled-for  preferred  claims,  contested 
claims,  a  large  undetermined  daim  of  his  coun- 
sel, and  the  eoats  of  admlniitrati<m  yet  to  ao- 
tna. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  177-183 ;  Dec.  Dig. 
7M 


18.  Banes  and  Banking  ^»78  —  Assign* 
KENT  FOB  Cbeditobs— Final  Sbttlembnt— 
Charqes  Against  Assignee— Interest  on 
Undistributed  Funds. 

Creditors  do  not  by  accepting^  the  payment 
of  a  dividend  from  a  bank's  assignee  for  the 
benefit  of  creditors,  waive  their  right  to  claim 
that  the  payment  was  unnecessarfly  delayed  so 
as  to  charge  the  assignee  with  interest  thereon. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  I>ig.  {§  177-183 ;  Dec.  Dig.  «©=> 
78.] 

14.  Banks  and  Banking  4s»78  —  Assion- 
ubht  fob  Cbeditobs— Final  Settument 
—  Chaboes  Against  Assignee  —  Intebbst 

OR  Undistbibutbd  Funds. 

Under  Code  1907,  5  6069,  requiring  an  as- 
signee for  benefit  of  creditors  to  account  within 
3  months  after  the  expiration  of  the  time  for 
the  filing  of  objectlona  to  claims  and  every  6 
months  uiereafter,  which  was  enacted  after  the 
rendering  of  a  decision  that  an  rasignee  should 
not  be  chargeabie  with  interest  prior  to  the  ex- 
piration of  12  months  after  the  creation  of  the 
trust,  an  assignee  at  a  bank  who  tailed  to  ask 
for  an  order  declaring  a  dividend  for  17  months 
when  the  funds  on  hand  were  constantly  in- 
creasing, and  he  should  have  paid  10  per  cent, 
dividends  7  and  18  months  previously,  and  still 
had  a  safe  margin,  he  can  be  charged  with  In- 
terest on  the  amounts  of  such  dividends. 

[Ed.  Note. — For  other  cases,  see*  Banks  and 
Banking,  Cent  Dig.  H  177-183 ;  Dec  Dig.  «=» 
78.] 

16.  Assignments  fob  BENsnr  of  Cbeditobs 
®=»321— Duty  of  Assignee— Applioation 
fob  Dividend. 

An  assignee  for  benefit  of  creditors  can- 
not excuse  delay  in  paying  dividends  on  the 
ground  that  creditors  nave  not  resorted  to  com- 
pulsory proceedings  against  him. 

[Ed.  Note.— For  other  cases,  see  Assignments 
for  Benefit  of  Greditm,  Gent  Die  H  ^8-^ ; 
Dec.  Dig.  «C9321.] 

16.  Assignments  fob  Benefit  of  Cbeditobs 
®=»320— Payment  of  Claimb— Dividends. 

No  hard  and  fast  rule  can  be  laid  down  as 
to  when  partial  distribution  should  be  made 
by  an  assignee  for  benefit  of  creditors,  but  divi- 
dends need  be  declared  only  when  the  collec- 
tions suffice  for  a  substantial  reduction  of  the 
estate's  indebtedness  with  some  regard  for  the 
cost  and  inconvenience  of  distributing  a  small 
sum  among  a  great  number  of  creditors. 

[Ed.  Note.— For  other  eases,  see  Assignments 
for  Benefit  of  Creditors,  Gent  Dig.  U  965-687: 
Dec  Dig.  «=»820.] 

17.  Banes  and  Banking  ^78  —  Abbxgn- 

hent  fob  Cbeditobs— Compensation  of  As- 
signee—Tebms— Removal  OF  Assignee. 
A  bank's  assignee  for  benefit  of  ^editors, 
who  was  removed  because  of  his  relationship  to 
persons  to  whom  he  made  paymenta  without 
fraud  or  gross  neglect  as  preferred  claims  which 
were  not  entitled  to  rank  as  such,  should  not  be 
allowed  a  commission  on  the  funds  turned  over 
by  him  to  his  successor,  who  wo^d  also  be  en- 
titled to  a  commission  thereon,  since  the  change 
of  trustee  waa  made  necessary  by  his  own  situa- 
tion. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking.  Gent  Dig.  H  177-183;  Dee.  Dig.  «=9 
78^] 

Appeal  from  Law  and  Equity  Court,  Mobile 
County;  Saffold  Bemey,  Judge. 

Proceedings  by  Harry  B.  Pake,  as  assignee 
tm  the  benefit  of  creditors  of  an  insolvent 
bank,  for  the  administration  of  the  trust,  in 
wbldi  Henry  A.  Horst  was  substituted  aft 
trustee.    From  a  Aecree  of  the  chancellor 
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sustainins  exceptions  to  the  report  of  the 
register  denying  the  original  assignee  any 
compenaatlon,  the  substituted  trustee  and 
others  appeal.  Affirmed  in  part,  reversed  In 
part,  and  rendered. 

Gregory  L.  &  H.  T.  Smith  and  Charles  W. 
Tompkins,  all  of  Mobile,  for  appellants. 
Hanaw  &  Pillans  and  B.  T.  Ervlia,  all  of 
Mobile,  for  app^ee. 

8ATBB.  J.  On  Bfarcb  20.  1811,  the  Leln- 
kaof  Banking  Company,  a  corporation  under 
the  laws  of  this  stat^  executed  to  appellee, 
Pake,  a  deed  of  general  assignment  for  the 
benefit  of  its  creditors.  Three  days  later  the 
assignee  filed  In  the  law  and  equity  court  of 
Mobile  his  blU  for  the  administration  of  the 
trust,  and  on  the  same  day  the  court  made 
an  order  assuming  Jurisdiction.  On  January 
27, 1918,  after  distribution  bad  been  made  to 
preferred  creditors,  that  Is,  to  de^Mwltors  who 
had  not  stipulated  ttx  Interest,  and  after  a 
reference  had  been  held  to  hear  and  pass 
upon  an  account  filed  by  the  assignee,  but 
hetan  any  action  <m  the  register's  report  had 
been  taken  by  the  conrt,  certain  n(Hipr^erred 
creditors  filed  their  petltlmi  alleging  various 
derelictions  on  the  part  ot  the  assignee,  and 
praying  that  the  mattras  covered  by  the  ac- 
count be  refbred  again  to  the  r^tister,  and 
that  the  assignee  be  ronoved.  Upon  this  peti- 
tion the  court,  on  January  81, 1913.  decreed  a 
reference  In  ao(»rdance  with  its  prayer,  di- 
recting tba  register,  among  other  things,  '*to 
take  sndi  further  testimony  as  may  be  ot' 
fteed  betoxe  hlnu  relative  to  the  question  as 
to  wh^Jier  or  not  Harry  B.  Pake  has  faith- 
fully i^erformed  his  trust,  and  whether  or 
not  he  should  be  removed  from  the  further 
administration  thereof  and  a  soocessw  ap- 
pcdnted  for  further  admlniatratlm  of  said 
trust"  It  is  to  be  observed  of  that  part 
of  this  decree  which  we  have  quoted  that, 
very  prt^rly,  it  merely  directed  the  register 
to  take  evidence,  not  to  report  his  conclu- 
sions as  to  its  effect,  ^e  register,  however, 
reiH>rted,  among  other  things,  his  conclusion 
that  appellee  had  willfully  and  fraudulently 
mismanaged  his  trust  and  should  be  removed. 
Am<ng  other  things  in  this  connection,  his  re- 
port included  the  following  finding  which  we 
will  quote  at  this  point: 

"The  register  finds  and  reports  to  the  court 
that  at  the  time  of  the  assiniment  there  stood 
to  the  credit  of  Hermsa  W.  Leinkaaf,  who  was 
president  of  the  Leinkauf  Banking  Company, 
upon  the  books  ot  that  company,  as  a  current 
deposit,  the  sum  of  $5,552.40;  tb«-e  also  stood 
to  the  credit  of  the  cashier  of  the  bank,  Alfred 
Proskauer,  $1,609.01,  as  a  current  deposit; 
there  stood  to  the  credit  of  Rebecca  Proskauer 
the  sum  of  $10,156,  as  a  current  deposit;  and 
there  stood  to  the  credit  of  Mrs.  Caroline  Lein- 
kauf, as  a  current  deposit,  the  sum  of  $10,000. 
All  of  these  accounts  were  paid  by  said  assignee 
as  preferred  claims  against  the  trust  without 
question.  The  moneys  paid  to  Herman  W.  Lein- 
kauf, Alfred  Proskauer,  and  Bebecca  Proskauer 
as  current  depositors  were  erroneously  paid  to 
them,  for  tiie  reason  that  said  balances  were 
made  up  largely  of  dividends  declared  by  the 


(Ala. 

Leinkauf  Banking  Company  mi  the  stock  held 
by  them  while  said  company  was  Insolvent,  and 
each  of  said  parties  was  indebted  to  said  trust 
in  sums  much  larger  than  their  respective  claims 
for  dividends  upon  stock  that  had  been  fraud- 
ulently declared  and  paid  to  them  as  stockhold- 
ers while  the  corporation  was  InscdTent,  and  it 
was  the  duty  of  said  trustee  to  have  applied 
the  balances  shown  to  be  due  to  them  upon  said 
current  deposit  accounts  to  the  repayment  of 
aaid  fraudulent  dividends  as  far  as  such  bal- 
ancee  would  go.  *  *  *  In  addition  to  this  a 
large  part  of  the  said  current  deposit  account 
of  said  Rebecca  Proskauer  consisted  of  moneys 
for  which  she  held  f^rtificatcs  of  deposit  draw- 
ing interest,  but  which  had  been  carried  into 
the  current  deposit  account  for  the  purpose  of 
COTif erring  upon  her  an  apparent  right  of  p^e^ 
erence,  although  the  Leinkauf  Banking  Com- 
pany continued  to  pay  her  interest  thereon. 
The  $10,000  so  paid  to  Caroline  Leinkauf  as  s 
current  deposit  account  was  in  fact  and  in  truth 
not  a  current  deposit,  but  merely  represented 
an  indebtedness  of  said  bank  to  the  said  Caro- 
line Leinkauf  for  a  certain  note  of  the  Vinegar 
Bend  Lumber  Company,  which  was  purchnsed 
from  her  at  its  face  value  at  a  time  when  the 
Vinegar  Bend  Lumber  Company  was  fioanciallj 
embarrassed,  and  the  indebtedness  thus  created 
to  the  said  Caroline  Leinkauf  placed  to  her  cred- 
it as  a  current  de^sit  because  the  bank  did  not 
have  the  funds  with  which  to  pay  aaid  amount 
and  for  the  purpose  of  maUug  her  a  preferred 
creditor." 

There  has  been  no  admission  as  to  the 
correctness  of  the  foregoing  finding  so  fhr  as 
It  undertakes  to  state  purposes  and  motives, 
but  its  statements  ccmcemlng  the  origin  of 
the  sums  standing  to  the  credit  of  the  several 
accounts  mentioned,  the  condition  of  these 
accounts  at  the  time  of  the  deed  of  a.ssign- 
ment,  the  legal  effect  of  the  transactlixis  thus 
shown,  and  the  payment  by  appellee  ot  these 
accounts  as  preferred,  are  admitted,  and 
these  things  furnish  the  basis  for  the  most 
serious  charge  brought  against  appellee. 
Pake.  The  register  further  reported  his  con- 
clusion, the  right  and  Justice  of  whith  the 
appellee  denies,  that: 

"These  payments,  aggr^ting  $27,317.41,  were 
all  made  hy  the  said  Harry  B.  Pake  as  upon 
preferred  claims  in  bsd  faith  toward  said  trnst 
and  for  the  purpose  of  favoring  and  protecting 
the  stockholders  of  an  Insolvent  bank  that  bad 
made  on  assignment,  and  the  said  Caroline  Lein- 
kauf, who  is  the  mother  of  the  said  Herman  W. 
Leinkauf,  who,  in  turn,  was  the  prerident  of  the 
Leinkauf  Banking  Company." 

The  re^ster  also  reported  his  conclusion 
that  the  trustee  had  in  bad  faith  or  with 
gross  carelessness  violated  his  trust  In  other 
respects;  that  he  should  be  removed;  and 
that  no  compensation  should  be  allowed  to 
him  for  bis  services  In  administering  the 
trust. 

ComplainlDg  creditors  then  filed  a  separate 
motion  for  the  removal  of  appellee  from  his 
trusteeship  on  the  ground  that  he  had  violat- 
ed his  trust  and  was  an  unsuitable  person  to 
execute  said  trust,  and  upon  the  further 
ground  that  he  bad  been  guilty  of  gross  DcgU- 
gence  In  the  administration  of  his  trust,  and 
that  thereby  said  trust  had  been  put  to  great 
loes.  Some  account  ot  what  followed  upon 
this  motion  may  be  found  In  Bx  parte  Jones, 
186  Ala.  £67,  64  South.  960,  and  Fake  T. 
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Lelnkauf  Banking  Co.,  186  Ala.  307,  65  Soath. 
139.  Pake  was  removed  and  appellant  Borat 
was  appointed  in  his  place ;  bnt  tbe  chancel- 
lor, as  we  find  by  consnltlng  bla  opinion 
which  has  been  incorporated  In  the  transcript 
(Wood  y.  Wood.  134  Ala.  657,  33  Soutb.  347 ;  I 
National  Foundry  t.  Oconto  Water  Supply 
Co.,  183  U.  S.  216,  22  Sup.  Ct.  Ill,  46  It  Ed. 

noting  tbe  fact  that  It  had  not  been  re- 
ferred to  tbe  register  to  find  or  report  wheth- 
er the  assignee  should  be  removed  because  he 
had  been  guilty  ot  bad  faith  or  should  be 
denied  all  compensation,  but  only  to  take 
and  report  the  evidence  touching  those  Ques- 
tions, referring  to  the  fact  that  the  books 
of  the  banking  company  on  their  face  show- 
ed that  these  persons  were  current  depositors 
to  the  amount  of  their  respectlTe  current  de- 
posit accounts,  stating  bis  opinion  that  the 
reported  evidence  did  not  show  that  when 
the  assignee  made  these  payments  he  bad 
any  knowledge  of  the  fact,  found  by  tbe  regis- 
ter, that  these  deposit  accounts  were  made 
up  in  whole  or  in  part  of  dividends  which 
had  been  declared  and  paid  to  these  persons 
oa  their  shares  of  the  capital  stock  of  tbe 
banking  company  at  times  when  the  company 
was  insolvent,  and  finding  that  such  knowl- 
edge was  obtainable  by  the  assignee  only  by 
a  close  scrutiny  into  the  afTalrs  of  the  com- 
pany prior  to  its  assignment  and  Into  the 
solvency  of  Its  debtors,  held  that  the  evidence 
did  not  show  that  Pake  had  been  guilty  of 
bad  faith,  willful  default,  or  gross  negligence 
In  the  administration  of  his  trust,  and  placed 
his  decree  of  removal  expressly  upon  the 
grcxuDd  that,  since  It  might  become  necessary 
to  iiMtitute  suit  or  take  other  steps  to  re- 
cover taoneys  belonging  to  the  trust  "which 
certain  persons  may  have  received  wrongful- 
ly, and  because  of  the  assignee's  intimate 
personal  relations  with  these  persons  and 
the  fact  that  his  selection  as  assignee  was 
due  to  them.  It  would  be  to  the  interest  of  the 
estate  to  Intrust  these  matters  to  some  other 
trustee."  It  was  then  referred  to  tbe  regis- 
ter to  state  an  account  under  sections  6070 
and  6071  of  the  Code  for  the  final  settlement 
of  appellee's  administration.  Tbe  register 
r^rted,  charging  tbe  appellee  with  sundry 
Items  to  be  noticed  hereafter,  again  finding 
that  appellee  bad  been  guilty  of  fraud  In  his 
management  of  tbe  assignment,  and  denying 
Mm  any  compensation  on  account  of  serv- 
ices Tendered  as  trustee.  The  court,  how- 
ever, sustained  exceptions  to  this  report,  and 
from  that  decree  this  appeal  Is  taken. 

[1,  2]  We  are  of  opinlfm  that  all  the  ques- 
tions presented  by  this  record  come  before 
ns  for  original  review  on  the  evidence  with- 
out presumption  for  or  against  the  rulings 
of  the  Judge  of  the  law  and  equity  court  slt- 
tlDg  as  diancellor.  Subsection  1  of  section 
6856  of  tbe  Code  provides  that: 

"In  deciding  appeals  from  the  chancery  court 
Do  weight  Bhall  oe  given  the  decision  of  the 
chancellor  upon  tbe  facts,  but  the  Supreme 
Court  shfl'Il  weigh  the  evidence,  and  ^ve  jadg- 
■ent  as  they  deem  Juit" 
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It  has  been  ueemed  to  follow  from  this 
statute  that  In  the  ordinary  case  the  retxirt 
of  a  register,  although  it  has  been  disallow- 
ed or  modified  by  the  chancellor,  comes  be- 
fore ns  on  appeal  attended  by  the  same  pre- 
I  sumption  of  correctness  that  waited  on  It 
before  the  chancellor,  and  that  it  should  not 
be  disturbed  here  unless,  that  presumption 
to  the  contrary  notwithstanding,  it  appears 
to  us  to  he  clearly  erroneous.  Pollard  v. 
American  Freehold  Land  Mortgage  Co.,  139 
Ala.  183,  35  South.  767;  Andrews  v.  Prler- 
son,  144  Ala.  470,  39  South.  612.  But  for  this 
case  a  different  rule  has  been  provided.  This 
proceeding  has  been  conducted  under  and  by 
virtue  of  article  2  of  chapter  145  of  the  Code 
relating  to  express  trusts  for  the  payment 
or  security  of  debts,  and  section -60T2,  a  sec- 
tion of  that  article,  provides  that  any  action 
or  conclusion  of  the  register  may  be  reviewed 
by  the  chancellor  without  any  presumpti<m  in 
favor  of  tbe  correctness  of  the  action  or  con- 
clusion of  the  register.  And  besides,  so  far  as 
concerns  tbe  denial  of  all  compensation  to 
the  trustee  on  account  of  bad  faith  and 
fraud,  that  broad  qaestlon,  like  the  question 
as  to  whether  the  trustee  should  have  been 
removed  for  bad  faith,  fraud,  or  gross  neg- 
lect, was  one  wholly  Judicial  In  character, 
not  involving  any  necessity  for  the  laboru  of 
the  register  as  to  the  court's  accounting  of- 
ficer, and  one  whidi  the  chancellor,  acting 
within  his  general  equity  powers,  very  prop- 
erly, so  far  as  procedure  is  concerned,  deter- 
mined for  hlmstif  In  the  first  place,  subject 
sooner  or  later  to  be  reviewed  In  this  court 
under  section  S866  of  the  Code,  and  we  are 
not  disposed  to  deny  that  in  tiiitih  determina- 
tion tbe  dbancellOT  may  not  have  pr(q>erly 
taken  cognizance  of  tbe  entire  history  of 
tbe  cause  as  abown  by  tbe  record  and  pro- 
ceedings In  tbe  cause,  nie  same  questkois 
were  raiaed  upon  the  reference  for  a  final 
settlemoat,  by  obJectlonB  to  tbe  assignee's 
account,  tmt  we  bave  not  found  that  tbe  evi- 
dence then  taken  shed  any  apiffeciable  ad- 
ditional Ugbt  upon  tbe  apeidflc  charge  of 
fraud,  bad  faith,  or  gross  ne^ect,  againat 
which  tbe  previous  decree  had  found. 

[3]  It  is  urged  in  brief  for  appellant  that 
the  removal  alt  tbe  trustee  iras  au)u^  to 
Justify  and  require  tbe  denial  of  all  compen- 
satlcm.  This  would  be  true  had  be  been  re- 
moved for  fraud,  willful  default,  or  gross 
negligence.  As  we  bave  seen,  this  trustee 
was  not  removed  on  any  such  ground,  but 
because  his  relations  with  the  stockholders 
of  tbe  insolvent  corporation,  In  view  of  the 
new  question  that  had  been  brought  into  the 
case,  rendered  it  probable  that  his  feelings, 
and  perhaps  his  interest  also,  would  oxifllct 
with  his  dnty  in  any  action  to  recover  divi- 
dends that  had  been  paid  to  them  as  deposi- 
tors; and  It  has  not  yet  been  adjudicated 
by  any  competent  tribunal  that  he  was  guilty 
of  fraud,  willful  default,  or  gross  negligence. 
On  tbbi  abowing,  without  more^  we  tblnk  the 
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assignee  most  be  treated  like  a  trustee  who, 
for  good  reasons  and  of  bis  own  accord,  asks 
leave  to  lay  down  his  office.  Matter  of  Rauth, 
10  Daly  (N.  T.)  52. 

[4]  But  It  remains  to  Ingnlre  whether  ou 
the  record  before  us  It  satisfactorily  appears 
that  appellee  has  been  guUty  of  fraud,  wlU- 
ful  default,  or  gross  neglect  In  the  manage- 
ment of  his  trust  It  was  the  duty  of  the 
assignee  to  keep  add  make  a  full  and  fair 
account  of  all  his  dealings  with  the  trust  es- 
tate. Ostensibly,  he  has  done  this.  Looking 
to  the  face  of  the  account  rendered  and  its 
own  records,  the  court  may  deal  ai^roprlate* 
ly  with  shortcomings  and  errors  there  ap* 
pearing.  But  it  is  custcouary  in  this  state 
to  allow  trustees  reascmable  compensation 
for  Berrlces  rendered  to  a  trust  wliere  no 
express  proTision  has  been  made,  and  under 
the  statute  gOTcmlng  exffKea  trasts  for  the 
payment  or  security  of  CTedltors,  aaslgneee 
are  allowed  the  costs  and  expenses  of  admin- 
istration, "indudtiig  five  pet  cent  commlasltm 
to  the  trustee  on  Oie  amount  of  mon^  with 
which  he  is  diarged";  but,  "upon  api^ca- 
tloD  to  the  register  by  the  assignee  or  any 
party  in  Interest,  such  compensation  of  the 
assignee  may  be  Increased  or  dlmlnislied  by 
the  register  for  good  cause  shown."  Code, 
I  6071.  We  take  It  then  that  the  atta<!kiDg 
creditors  asBuned  the  burden  of  pnxxF  whee, 
going  behind  the  accounts  rendered  and  the 
records  of  the  coart,  they  moved  the  court 
to  deny  aU  OMnpraisatira  oa  account  of  alleg- 
ed misconduct  They  most  cause  It  to  appear 
that  the  assignee  was  guilty  of  fraud  or  "such 
gross  nej^ect  in  the  execution  of  the  trust, 
as  to  be  evidence  of  a  corrupt  intention." 
Smith  V.  Eennard's  Sbceeutor,  88  Ala.  685, 
702. 

[5]  It  has  already  appeared  that  appellee 
ffled  his  bill  for  the  administration  of  the 
trust  under  the  direction  of  the  court  with- 
in 3  days  of  the  execution  of  the  deed  of  as- 
signment He  did  not,  however,  Incorporate 
In  his  bill  any  statement  of  the  value  of  the 
trust  estate  as  shown  by  an  appraisement 
nor  did  he  allege  the  names  and  residence 
of  creditors,  as  contemplated  by  section  6060 
of  the  Code.  Under  section  6058  the  as- 
signee has  10  days  in  which  to  prepare  and 
file  an  Inventory  of  property  and  a  list  of 
creditors.  Section  6061  dlrecta  that  on  the 
filing  of  the  petition  for  administration  in 
chancery  the  chancellor  must  make  an  order 
designating  a  day,  not  less  than  2  nor  more 
than  12  months  from  the  date  thereof,  by  or 
on  which  day  all  claims  against  the  trust 
estate  mnst  be  presented,  vnlfled  by  affida- 
vit Objections  to  the  allowance  of  any 
claim  filed  may  be  taken  at  any  time  wlUiln 
8  months  after  the  expiration  of  the  time  al- 
lowed for  the  presentation  of  claims.  Sec- 
tion 0066.  The  chancellor  at  first  allowed 
made  no  order  fixing  a  time  for  the  presenta- 
tion of  claims.  But  on  March  28th.  9  days 
after  the  deed  of  assignment,  appellee  filed 


an  Inventory  and  list  of  creditors,  showing 
that  along  with  stocks,  bonds,  bills  receiva- 
ble and  other  property  of  the  assignor,  he 
bad  received  ^,882.84  in  cash,  and  that  the 
estate  was  indebted  on  current  deposit  ac- 
counts, preferred  under  the  Constitution,  in 
the  sum  of  $183,403.64.  The  list  of  current 
depositors  and  their  credits  on  the  bo<^  of 
the  bank  showed  as  simple  current  accounts 
the  items  reported  by  the  register  In  his  re- 
port from  which  we  have  heretofwe  quoted. 
At  the  same  time— that  Is,  on  March  29, 1911 
— appellee  filed  his  sworn  petition,  to  which 
the  inventory  was  attached  as  an  exhibit, 
stating  in  elfect  that  the  inventory  and  list 
had  been  correctly  taken  from  the  boob, 
and  praying  that  aiwralsera  be  aMwlnted  if 
deemed  advisable  by  the  court,  that  he  be  di- 
rected to  exercise  the  powers  conferred  by 
the  deed  of  aasignmmt,  sabject  to  tb»  con- 
trol of  the  court  to  the  end  that  be  mi^t 
avoid  delay  by  compromising  and  settlins 
doubtful  claims  due  the  estate,  asking  for 
authority  to  pay  a  diridoid  <tf  26  per  cent 
to  preferred  depositors  m  they  appeared 
upon  the  books,  and  that  the  register  be  re- 
quired to  publish  notice  in  accordance  with 
section  60^  of  the  Code.  In  the  same  peti- 
Ooa  the  assignee  c^ered  to  give  such  reason- 
able bond  and  secnrl^  tbr  the  ftdthfol  per- 
formance of  tbe  tnuit  as  might  be  required 
the  court  This  petition  was  signed  by  the 
assignee  and  by  his  attorneys,  who  no  doubt 
prepared  it  This  petition  was  ordered  to 
lie  over  for  a  day,  and  then  the  chancellor 
decreed  that  the  assignee  might  exercise  the 
powers  vested  in  him  by  the  deed  of  assign- 
ment that  notice  be  given  for  the  filing  of 
claims  on  or  before  June  10th,  following,  and 
that  the  assignee  have  leave  to  distribute 
ratably  among  the  depositor  creditors  who 
had  not  stipulated  for  Interest  such  portion 
of  the  cash  moneys  on  band  as  could  be  safe- 
ly distributed  at  that  time,  provided  tbere 
should  be  filed  with  him  by  each  depositor 
an  affidavit,  to  be  by  him  filed  with  the  regis- 
ter, showing  the  amount  of  such  claim,  and 
provided  the  same  accorded  with  the  books 
ot  the  Leinkauf  Banking  Company  In  his 
hands.  Between  that  date  and  the  first  of 
November,  following,  all  uncontested  current 
deposits  shown  by  the  boc^.  Including  those 
appearing  to  the  credit  of  IJelnkauC,  Fros- 
kauer,  and  others,  supra,  were  paid  In  foil, 
the  distribution  being  concluded  by  a  divi- 
dend of  35  per  cent  These  circumstances, 
which  we  have  thou^t  It  well  to  state  thns 
at  length,  show  that  If  appellee  at  any  time 
conceived  a  scheme  to  defraud  nonpreferred 
creditors  by  aUowtog  Leinkauf,  Proskauer, 
and  others,  rank  as  preferred  creditors  to 
which  they  were  not  entitled,  the  scheme 
must  have  been  coend  with  Uie  creatton  of 
the  trust 

The  legal  operation  and  effect  of  the  order 
allowing  this  distribution  was  to  leave  upon 
the  assignee  full  reigonalMllty  in  the  matter 
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(tf  d«tenulnbiff  wbetber  persona  to  whom 
dMritnitton  ubould  be  made  were  In  fact  en- 
titled to  preference,  and  of  that  fact  the 
face  of  tbe  order  carried  notice  to  all  par- 
ties In  Interest.  It  cannot  be  assumed  tJbat 
tbe  court  Intended  that  it  should  operate 
differently;  and  If  tbe  proceedings  from 
wlildt  It  resulted  were  Intended  by  tbe  as- 
signee to  lead  inquiring  nonpreferred  credi- 
tors to  the  belief  that  the  status  of  all  cred- 
itors elalmlng  to  be  preferred  depositors  bad 
been  adjudicated  and  fixed  by  the  court,  it 
wai  a  lame  device.  The  decree,  to  the  extent 
It  gave  ctOor  to  tbe  dlatrlbntlon,  wax  iU-ad- 
Ttoed  and  ivematoie  In  tbat  It  assnmed  tbe 
correctness  of  the  books  and  approved  dls- 
trilmtion  In  advance  of  the  time  within 
irtUdi  creditors  might  file  objectlona  But 
If  It  be  aasnmed  tbat  the  assignee,  though  a 
knave,  was  not  a  fool,  wa  should  say  tbat  be 
woold  have  known,  certainly  so  after  con- 
suiting  his  lawyer,  that  the  course  adopted, 
by  its  radical  departure  from  that  marked 
oat  by  the  statute,  and  the  decree,  which 
followed  the  pray€r  of  the  petition,  but  pur- 
ported to  adjudicate  nothing  at  all,  were 
nxne  Ukely  to  arouse  than  allay  suspicion, 
aad  were  In  any  case  Ineffectual  to  forestall 
Inqttlry.  It  seems  probable  that  an  assignee, 
biTing  plenary  power  under  his  deed  of  as- 
sigDmeot  to  deal  with  the  estate  committed 
to  him,  and  that  without  txmd,  if  bent  upon 
aiding  and  further  concealing  fraud,  though 
U  already  I^y  behind  a  mass  of  bookkeeping, 
would  not  so  promptly  and  of  his  own  motion 
go  lato  court  with  his  trust  and  offer  to  se- 
care  the  faithfulness  of  his  administration. 
And  it  seems  likely  also  tbat,  if  these  pro- 
ceedings were  intended  to  cover  fraud,  they 
wonld  have  been  made  to  conform,  sui>er- 
fldally  at  least,  to  the  course  pointed  out  by 
Uie  statute.  Bat  however  the  thing  were 
done,  if  It  fell  short  of  unearthing  the  wrongs 
that  lay  burled  in  the  books,  Ing^tdty  would 
bare  been  able  after  the  fact  to  find  objec- 
tioQ  to  the  manner  of  its  doing. 

CooQsd  who  prosecute  this  appeal  came 
Into  the  case  as  heretofore  stated  In  January, 
The  motion  then  made  to  re<^n  the 
acDoant  previously  passed  by  the  register  and 
to  remove  Pake  was  evidently  based  upon 
Infonnaticoi  received  from  George  T.  Rosson, 
an  expert  accountant  who  bad  assisted  the 
register  In  preparing  the  report  of  December 
11,  1912,  by  making  what  the  register  re- 
ferred to  as  "a  critical  examination"  of  the 
books  of  the  bank.  He  was  present  when 
the  motion  was  dictated  by  counsel,  and  made 
affidavit  to  tbe  facts  therein  stated,  and  fur- 
ther deposed  to  his  opinion  that  a  thorough 
examination  of  tbe  boc^s  would  show  tbat 
the  hank  had  been  insolvent  at  tbe  time  Its 
last  dividend  was  declared,  within  90  days 
of  Uie  asaignment,  and  during  the  K  years 
next  preceding  that  event  But  nothing  of 
these  facts  appeared  in  tbe  reglBtw'a  report 
of  Decattier,  1912,  nnleaB  theiy  were  blindly 


referred  to  In  the  closing  paragraph,  wbldt 
was  as  follows: 

"Because  ot  the  fact  that  the  ex  officio  regis- 
ter, has  not  ascertained  the  assignee's  solicitors' 
coin  Dentin tioQ,  he  is  unable  to  declare  a  dividend 
on  tne  net  balance  in  the  hands  of  the  assignee 
at  the  time  of  the  maUng  of  bis  report,  and 
owing  to  the  further  fact  that  there  are  sever- 
al claims  which  are  contested  and  which  are 
still  undecided  as  to  priority." 

The  record  does  not  Inform  ns  In  terms 
what  contested  claims  of  priority  the  regis- 
ter then  had  in  mind;  but  we  infer  from 
subsequent  proceedings',  Including  Rosson's 
affidavit,  that  his  reference  was  to  dividends 
which  during  6  years  had  been  credited  to 
the  current  dei>osit  accounts  of  stockholders. 
In  the  same  way  we  Infer  that,  while  tbe  in- 
solvency of  the  bank  during  that  time  was 
strongly  suspected,  a  further  examination  by 
an  expert,  involving  "enormous  labor,"  would 
be  necessary  to  develop  full  proof  of  the  fact. 

At  that  time  It  does  not  appear  to  have 
bosu  noted  that  ?10,000  had  been  passed  to 
the  current  deposit  account  of  Mrs.  Leln- 
kauf  (who  was  not  a  stockholder)  as  the  re- 
sult of  a  transaction  by  which  she  sold  to 
the  bank  an  obligation  of  the  Vinegar  Bend 
Lumber  Company  due  or  to  become  due  to 
her,  nor  does  it  appear  that  any  one  at  that 
time  suspected  the  existence  of  a  rule  of  law 
that  would  deny  to  her  rank  as  a  current 
depositor  to  that  extent  State  v.  Corning 
State  Bank,  136  Iowa,  79.  IIS  N.  W.  SOO; 
State  Savings  Bank  v.  Foster,  118  MlCh.  268, 
76  N.  W.  499,  42  L.  R.  A.  404. 

It  Is  clear  on  these  facts  that  tbe  lllegnl- 
Ity  affecting  the  preferences-  shown  prima 
fade  by  the  accounts  standing  to  the  credit 
of  Lelnkauf  and  others  lay  not  at  all  near 
the  surface  of  the  books,  and  as  yet  there  Is 
nothing  to  show  that  appellee  knew  tbe  fact 
upon  wblcb  that  Ulegellty  depended.  It  de- 
volved then  upon  appellants  to  show  that 
appellee,  by  his  dealing  with  the  estate  after 
it  came  into  his  haniA,  evinced  a  desire  to 
conceal  these  accounts  from  Investigation, 
and  thereby  gave  evidence  of  a  previous 
knowledgs  of  their  true  status. 

After  tbe  ground  of  the  attack  upon  these 
accounts  had  been  deTel(^>ed,  appellee  tes- 
tified on  the  reference  ordered  for  a  review 
of  the  first  reference  that  he  had  never  ex- 
amined the  books,  except  to  transfer  the  foot- 
ings of  the  accounts  there  shown  to  the 
books  he  opened  on  taking  charge.  His  Idea 
seems  to  have  been  that  he  might  take  the 
books  as  he  found  them.  This  may  be  said 
to  have  demrastrated  some  undeserved  con- 
fidence In  the  honesty  of  t'he  bank's  manage- 
ment, bnt  the  bank  bad  enjoyed  a  good  repu- 
tation, rnd  we  are  unable  to  see  in  appel- 
lee's acceptance  at  Its  books  as  correct  evi- 
dence of  corrnpt  intent  on  bis  part.  At  the 
time  he  took  over  tbe  aflalxs  ot  the  bank  he 
employed  ooa  Lodtwood,  an  aceonntant,  for 
the  llzalted  purpose,  aa  he  tesHfled,  of  veri- 
fying his  transfer  of  the  balances  shown  by 
the  books  of  tbe  bank.  He  testified,  and  tbla 
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was  not  denied,  that  be  did  this  at  die  ta^ 
gestlon  of  bis  counsel,  and  tbat  tbese  foot* 
logs  were  made  the  basis  of  the  flrat  InTen- 
tory  filed  with  the  roister.  But  It  Is  arga- 
ed  that  be  attempted  to  get  a  folse  certificate 
from  Lockwood  to  the  effect  that  be  had  aa< 
dlted  the  books  which  was  to  be  presented 
to  the  court  as  showing  a  cmiplete  Investi- 
gation and  statemfflit  of  all  the  affairs  of 
the  bank  shown  by  the  book&  liockwood  was 
not  satisfied  to  stop  with  this  Terlflcatlon  of 
appellee's  books.  He  desired,  and  persisted 
In  the  effort,  to  make  a  ccunplete  audit  But 
appellee  stopped  him,  saying  that  he  had  not 
been  employed  for  that  purpose.  Lockwood 
tbea  went  fW  anthorlty  to  the  Jnt^  of  the 
court  In  which  the  trust  was  pending;  but 
the  Judge  turned  him  away  with  the  remark 
that  he  was  Pake's  employe  Nearly  2  years 
later,  testifying  as  a  witne&a  at  the  review 
reference,  Lockwood,  Btatli^  bis  reasons  for 
desiring  to  make  a  complete  audit,  said  that 
It  bad  occurred  to  him  that  creditors  would 
depend  on  his  audit  and  that  he  should  be 
t}erfectly  free  from  Interference.  Another 
reastn  for  his  perslsteuctf  and  f6r  the  as- 
signee's veto,  a^de  from  the  contradiction 
as  to  the  scope  of  his  oirlgiual  employment, 
la  su^ested  with  considerable  force  by  the 
fact  that  Ross  (HI  charged  the  estate  more 
than  $2,500  for  the  two  examinations  of  tbe 
books  afterwards  made  by  Mm.  Appellee 
subsequently  spoke  in  his  testlmooy  of  Lock- 
wood's  work  as  an  audit;  but  meanwhile 
the  books  had  been  examined  by  Rosson,  and 
if  appellee's  reference  to  Lockwood's  work 
as  an  audit  was  inaccurate,  it  Is  difficult  to 
see  bow,  in  the  circumstances,  he  could  have 
expected  to  mislead  the  court  by  tbat  state- 
ment. Upon  the  whole  we  are  Impressed  al- 
so ^vith  the  Idea  that  Lockwood's  testim<Hiy, 
wherein  It  contradicts  Pake,  is  not  as  definite 
and  positive  as  we  would  expect  It  to  be  had 
he  at  the  time  of  the' transaction  conceived 
the  notion,  as  he  later  intimated,  that  Pake 
was  engaged  In  an  effort  to  practice  a  fraud 
upon  the  court  and  the  creditors  whose  In- 
terests were  in  hts  keeping.  Some  evident 
feeling  had  dcvel(^)ed  from  the  friction  be- 
tween Pake  and  Lockwood,  and  it  appears 
to  have  found  reflection  in  the  tatter's  testi- 
mony. 

Pake  employed  Lelnkanf  to  assist  him  In 
his  management  of  the  trust  But  there  was 
no  secrecy  about  that  Lelnkanf  Is  shown 
to  have  enjoyed  good  repute  as  a  business 
man,  and  we  believe  we  can  understand  how 
his  assistance  may  have  been  bcmeetly  and 
naturally  considered  as  of  great  value  In  rav- 
eling out  the  complicated  details  of  a  busi- 
ness wlilch  showed  balances  of  more  than 
three-quarters  of  a  millioa  at  0ie  time  of  the 
aastgnment 

Long  after  Lelnkanf  and  others  had  re- 
c^ved  their  dividends  in  full  as  preferred 
d^KMltors,  after  charges  had  been  brought 
against  the  assignee,  and  after  proceedings 


had  been  put  on  foot  against  hetakaai  and 
others  to  recover  the  dividends  paid  to  them 
by  the  assignee  and  other  dividends  on  stock 
tliey  had  received  from  the  bank  during  its 
life,  this  assignee  attended  a  conference  be- 
tween Lelnkanf  and  others  and  their  attor- 
ney In  reference  to  th^  defense  against  tha 
proposed  proceedings.  We  do  not  know,  ex- 
cept by  this  general  reference  to  Its  porpose 
what  passed  at  this  o(»ifereno&  Pake  ad- 
mits his  presence  but  denies  he  took  any 
part  We  have  no  commendation  for  hla 
course  at  Qiat  point,  but  it  is  not  improper 
to  consider  that  be  was  then  barged  as  an 
accessory  after  the  fact  to  the  fraud  charged 
against  them,  that  necessaiUy  the  entire 
qtwstlon  (rf  their  liability  was  to  be  deter- 
mined by  what  tihe  botAs  tb&i  in  Qie  pos- 
sesslai  of  the  register  would  disclose,  or  bad 
already  disclosed,  in  reqwct  to  Uie  bulk's 
InsfAvoKy  during  the  period  In  whldi  these 
dividends  had  been  declared  by  the  bank  and 
passed  to  the  current  d^Kwit  accounts  of  Its 
stO(^oIder8»  and  that  ooncealment  was  then 
out  ct  the  question.  Nothing  remained  but 
the  l^al  aspect  of  the  case,  and  probably 
that  is  what  was  discussed.  His  presence 
then  at  this  conference  had  little  or  no  bear- 
ing on  tbe  issue  as  we  have  stated  It 

[6,  7}  It  is  further  charged,  that  appellee 
claimed  compensation  on  a  statement  of 
funds  handled  by  him  which  was  fraudu- 
lently swollen  by  the  Inclusion  of  amounts 
that  had  never  come  Into  his  possession  and 
by  thus  leading  his  counsel  to  prefer  an  ex- 
cessive claim  for  their  services  rendered  to 
the  estate.  This  charge  rests  in  the  main 
upon  the  fact  that  as  considerable  quanti- 
ties of  the  insolvent  bank's  securities,  whicb 
had  been  hypothecated  with  creditor  banks, 
were  collected  by  those  banks,  these  trans- 
actions were  shown  by  cross-entries  on  ap- 
pellee's books,  and  so  with  some  other  trans- 
actions of  a  similar  nature,  appellee  claim- 
lug  commissions  on  the  total  amounts  thus 
shown  to  have  been  collected.  It  is  not  per- 
ceived that  this  claim  by  appellee  sheds  any 
appreciable  direct  light  uptrn  the  question  at 
Issue,  but  we  will  state  our  conclusions  as  to 
its  propri^y.  This  was  good  bookkeeping, 
but  not  an  allowable  claim.  Appellee's  the- 
ory seems  to  have  been  that  he  was  charge- 
able with  the  amounts  thus  shown,  and 
hence  entitled  to  commissions  as  "on  tbp 
amount  of  money  with  whldi  he  is  charged," 
as  the  statute  puts  it  Gases  arising  under 
statutes  allowing  admlnistmtors  and  execn- 
tors  commisslo&s  on  receipts  and  disburse- 
ments or  <Mi  money  collected  and  paid  oat, 
some  of  which  have  been  cited  by  appellanti, 
are  not  strictly  in  point  here  because  tbe 
language  of  the  statntes  atqilicalOe  In  tbe 
two  d  asses  of  aau  Is  different  However, 
we  think  tbe  statute  In  this  case  contem- 
plates tliat  the  assignee  shall  be  allowsd  com- 
minifnis,  eo  nomine,  only  oa  moneys  received, 
and  fixes  the  commission  at   per  cent  Corn- 
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pamtkm,  bcnrarer,  mayr  |w  tnereoMd  or  dt 
xninlsbed  fOr  good  cause  abovm.  Tbe  mat- 
ter of  tbe  oonunlaBlfKiB  Jn  tbts  caae  mul  sub* 
mitted  to  the  court  on  statements  and  claims, 
Aovlng  an  ezasgerated  idea  as  to  tlw 
amount  of  compenBatton  to  which  the  as- 
■Isnee  was  entitled,  but  In  whldi  we  bave 
been  nnable  to  find  evidence  of  frandnlait 
intent,  and  tbe  decree  under  review  has  made 
proper  dlspositlcm  of  it  to  this  extent  at 
least:  it  disallowed  any  compensathm  in 
excess  of  S  per  cent  on  moneys  received. 

tl]  Pake  retained  and  used  amounts  ap- 
proximating 5  per  cent  on  collections  as  he 
went  along.  We  Snd  in  this  no  evidence  of 
initial  or  other  fraud.  But  the  matter  needs 
some  further  statement.  On  the  final  ac- 
counting tbe  r^&ter  charged  these  amounts 
to  the  assignee  with  interest  from  the  d&tes 
of  their  withdrawal.  We  presume  this  was 
doae  in  pursuance  of  the  register's  c^Inlon 
that  the  assignee  bad  forfeited  all  ri^t  to 
commlsaions  by  misconduct  This  ruling  wa« 
overturned  by  the  chancellor,  and,  for  aught 
appearing,  correctly  bo.  The  deed  of  assign- 
ment antfawlsed  the  assignee  to  pay  and  re- 
tain to  himself  reasonable  compensation,  and 
by  the  order  made  at  the  outset  of  the  case 
this  right  and  power  was  left  undisturbed  In 
the  assignee,  not  spedflcally,  but  by  a  gen- 
eral provision  cMioernlng  the  powers  and 
privileges  conferred  by  tbe  deed  of  assign- 
ment The  concluding  clause  of  section  6074 
of  the  Code,  though  framefl  with  ape<^  re- 
gard to  powers  of  sale  of  real  estate,  was 
enacted  in  contemplation  of  the  court's  pow- 
er to  make  such  a  decree  to  operate  upon  all 
the  powers  that  may  be  granted  by  tbe  deed 
of  assigDment  It  reads: 

"Bat  nothing  herdn  ctmtained  shall  prevent 
the  assignee  from  exercising  tbe  powers  of  sale 
or  other  powers  conferred  by  the  deed  of  aasip- 
ment,  unlesa  specially  restrained  from  so  doing 
by  an  order  made  in  writing  by  the  chancel- 
lor and  filed  in  court" 

It  would  have  been  tbe  better  course,  nev- 
ertheless, for  the  assignee  to  apply  to  the 
court  for  leave  to  withdraw  his  commls8l<His ; 
bat  his  withdrawals  were  not  excessive,  and 
hi  any  event  were  subject  to  the  court's  ap- 
proval as  proper  credits  on  final  settlement 
We  have  found  no  suffldrat  reasons  for  dis- 
allowing these  coinmisstons  as  of  the  dates 
of  tlidr  withdraval,  and  it  follows  of  course 
that  interest  on  them  should  not  tiave  been 
chained  against  the  assignee. 

On  the  general  proposition  that  this  as- 
signee should  not  be  allowed  any  c<»npensa- 
tlon  whatever  on  the  ground  that  he  was 
Snilty  of  bad  faith  or  gross  negligence  result- 
ing In  loss  to  the  trust,  we  have  been  retrared 
to  several  matters  that  appear,  or  are  said 
to  awear,  in  the  evidence.  We  cannot  fur- 
thtt  extend  this  oplnitm  by  a  detailed  dls- 
ciwlaQ  of  these  matters.  We  will  state  our 
conclusions  in  a  general  way.  It  is  charged 
that  there  was  negligence  in  the  compromise 
-ol  a  large  dalm  held  by  the  bank  agiUnst  the 


Vinegar  Bend  Lumber  Company,  and  In  tbe 
management  of  a  dalm  against  YU  A 
Co.,  of  Santiago,  Cuba,  which  was  trans- 
ferred to  tlie  assignee,  by  tbe  Vinegar  Bend 
liumber  Company,  tbe  proceeds  to  be  ^iplled 
to  the  debt  of  tlie  c(»npany;  that  at  uie  time 
this  appellee  questioned  the  rigbt  at  tbe  res- 
isteor  to  demand  the  production  of  tbe  books 
of  the  bank;  that  some  of  tbe  books  were 
conveniently  lost ;  add  that  this  aiq;»ellee  was 
broo^t  to  Mobile  for  the  purpose  of  aiding 
tbe  officers  and  stockholders  of  the  insolvent 
bank  to  perpetrate  a  fraud  upon  Its  creditors. 
After  fall  examination  of  tbe  record  we  have 
found:  That  there  Is  nothing  to  Indicate 
that  the  claim  against  Yll  Vega  &  Co.,  which 
was  handled  by  appellee's  attorneys  at  Mo- 
bUe  with  the  assistance  of  attorneys  in  Cuba, 
or  tbe  claim  against  tbe  Vinegar  Bend  Lum- 
ber Company,  then  itself  Insolvent  could  have 
been  made  by  any  degree  of  diligence  to  pro- 
duce better  results;  that  there  was  nothing 
vitally  wrong  in  appellee's  demurrer  to  tbe 
demand  for  the  books,  be  referring  the  mat- 
ter to  his  legal  advisers;  that  while  some  of 
the  books,  of  which  there  were  a  great  num- 
ber showing  the  business  of  tbe  bank  for 
many  years,  were  left  in  the  vault  on  the 
premises  where  the  bank  had  carried  on  Its 
business  and  were  probably  destroyed  or  oth- 
erwise disposed  of  by  the  landlord  to  whom 
the  premises  were  delivered  after  a  while, 
this  was  after  the  register  had  received  sudi 
books  as  the  expert  Rosson  at  first  thought 
necessary  and  such  as  were  In  fact  enough 
to  show  tbe  bank's  business  tor  6  years  next 
before  tbe  assignment  and  under  circum- 
stances that  may  very  well  have  led  appellee 
to  think  that  the  old  books  and  papers  were 
ot  no  account ;  that  as  to  the  charge  that  ap- 
pellee was  brought  to  Mobile  for  tbe  purpose 
of  aiding  a  fraud  upon  creditors,  this  Infer- 
ence is  drawn  by  appellants  from  the  several 
circumstances  to  which  we  have  heretofore 
adverted  and  from  the  following  additional 
facts,  viz.:  That  appellee  was  related  by 
affinity  to  one  of  tbe  attorneys  of  tbe  bonk, 
afterwards  retained  by  appellee  to  advise 
him  in  the  management  of  the  asstgnmaat, 
the  attorney  being  related  by  affinl^  to  ooe 
of  the  stockhoUlers,  the  stockholders  being 
related  by  afllnity  among  themselves.  Tills 
no  doul)t  accounted  for  appellee's  selection 
as  assignee  by  the  ownors  of  the  bank,  but 
it  has  not  sufficed  by  Itsdf  or  in  combination 
with  the  other  fiiets,  to  raise  In  our  minds 
the  belief  that  appellee  was  In  the  beginning 
given  to  understand  the  true  nature  of  their 
accounts  which  on  tbe  snrfaoe  of  tbe  books 
of  the  bank  appeared  fair  enougji.  Tb»  dr- 
comatanoe  of  appellee's  presence  In  Ifoblle 
at  flie  time  has  l>een  e^alned  by  a  statemmt 
ot  facts  that  has  not  been  contradicted.  In 
short  the  diancellor's  reasons  for  his  coa- 
dnsi<m,  appearing  in  oar  summary  of  bis 
t^lnion,  supra,  are  satisfactory  to  us,  and 
we  think  tbe  conclusion  he  reached  oa  this 
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brandi  of  tlie  case  should  not  be  dlatarbed 
on  account  of  drcomstances  which  may  have 
called  for  a  very  careful  Invertigatlon,  but 
which  at  lost  appear  to  be  consistent  with 
reasonable  diligence  and  honest  purpoee. 

[I]  The  register  charged  amiellee  with 
94.000,  the  reasonable  compensation  awarded 
to  attorneys  for  appellee's  saccessor  for  re- 
covering from  Leinfcanf  and  others  the  pay- 
ments above  referred  to  and  some  other  items 
of  similar  character,  lliese  other  items, 
however,  had  not  been  carried  into  the  cur- 
rent d^Kwit  accounts  shown  by  the  books  at 
the  time  at  the  assignment,  and  app^ee  had 
made  no  Olstrlbntion  on  th^  account.  Tba 
whole  recovery  amounted  to  $30,000,  a  sum 
arrived  at  by  compromise  under  an  order  of 
the  court  Appellee's  exception  to  this  charge 
was  sustained,  and  in  this  we  are  unwilling 
to  say  the  court  erred.  There  being  In  our 
opinion  no  evidence  that  appellee  knew  or 
had  any  reason  to  suspect  what  lay  behind 
the  accounts  on  which  he  made  payment, 
their  true  status  having  been  discoverable 
and  discovered  only  after  prolonged  expert 
Investigation,  and  It  not  appearing  that  the 
case  in  this  respect  would  probably  have  been 
anywise  different  had  the  statute  been  fol- 
lowed to  the  letter,  we  have  not  seen  our  way 
clear  to  a  holding  that  these  moneys  were 
ten^rarlly  lost  to  the  estate  by  negligence 
deserving  spedflc  punishment  Appellee  was 
not  an  Insurer,  and  In  view  of  all  the  dr- 
cumstances  we  think  it  more  reasonable  to 
say  that,  so  far  as  concerns  this  charge,  ap- 
pellee probably  brought  to  the  service  of  the 
trust  that  measure  of  diligence  which  an  or- 
dinarily prudent  man  bestows  on  his  business 
transactions  of  a  similar  character.  Alexan- 
der V.  Steele,  84  Ala.  332,  4  South.  281.  We 
have  found,  therefore,  that  there  was  no  er- 
ror in  allowing  this  fee  to  come  out  of  the 
trust  estate  rather  than  charge  it  against  the 
personal  estate  of  the  trustee. 

[10]  The  register  charged  ap[)ellee  with  in- 
terest on  average  monthly  cash  balances  in 
the  hands  of  the  assignee  from  November  1, 
1911,  a  date  shortly  after  the  final  dividend 
to  preferred  creditors,  down  to  April,  1B14, 
the  month  In  which  appellee's  administration 
was  terminated  by  the  rulings  of  this  court — 
this  on  the  ground,  we  may  assume,  that 
there  had  been  unreasonable  delay  in  distri- 
bution to  the  uonpreferred  creditors.  As  to 
this,  the  chancellor  sustained  appellee's  ex- 
ception to  the  register's  report 

The  propriety  of  this  charge  Involved  not 
so  much  a  question  as  to  any  item  of  the  ac- 
count for  there  was  no  dispute  about  the 
monthly  balances,  but  Involved  the  whole 
course  and  conduct  of  the  assignment  during 
the  period  tn  questifm;  was  a  question  of 
broad  equitable  cwislderatlon  arising  out  of 
the  general  management  of  the  trust,  and  we 
have  no  doubt  that  the  chancellor  had  the 
rii^t,  if  he  concluded  the  Justice  of  the  mat- 
ter so  required,  to  lode  to  the  *tace  of  the 


proceedings"  inclodlng  the  whc^  of  tbe  on- 
disputed  record  before  him  as  well  as  the 
register's  report  and  the  evidence  noted  in 
sun^rt  of  the  exceptions  thereto,  as  be  did. 
and  that  we  have  the  same  lig^t  In  final  re- 
view. Faulk  T.  Hobble  Grocery  Ca,  ITS  Ala. 
251,  5»  Sontli.  450. 

[113  <hi  November  22,  1913,  the  court  ren- 
dered its  decree  removing  the  asdgnee  for 
causes  that  have  been  stated.  This  decree 
required  appedlee  forthwith  to  torn  over  to  bis 
successor  all  books,  accounts,  papers,  nooney, 
and  other  remaining  assets  in  his  baDd& 
From  this  decree  appellee  attempted  to  prose- 
cute an  iQ^ieal.  the  court  below  allowing  sa- 
persedeaa ;  but  this  court  held,  April  14, 1914, 
that  the  order  of  removal  would  not  support 
an  anwaL  Accordingly,  April  21st.  tbe 
court  below  vacated  the  supersedeas  and  or- 
dered Horst  to  proceed  with  the  administra- 
tion. On  April  26tfa,  appdlee  complied  wltb 
the  terms  ct  the  decree.  On  these  facts  It  Is 
quite  dear  to  us  that  appellee  was  properly 
reeved  of  any  charge  of  Interest  f<n:  the  time 
after  the  decree  of  removal.  Indeed,  he  could 
not  have  made  payments  to  creditors  during 
that  time  without  violating  the  terms  of  tbe 
decree. 

[1 2]  On  November  1, 1911,  ai^lee  bad  oq 
hand  f36,432.9S.  By  AprU  1.  1913,  this  cash 
balance,  deducting  commisstoos  retained,  bad 
grown  to  $57,374.48.  On  April  25,  1013,  he 
applied  to  the  court  for  permission  to  declare 
a  dividend  of  20  per  cent  At  that  time  the 
estate  owed  an  ascertained  nonpreferred  in- 
debtedness of  $175,429.79,  not  including  $10,- 
202.73  made  up  of  amounts  due  to  some  pre- 
ferred creditors  who  had  not  called  for  tbelr 
dividends  and  some  contested  claims  of  pref- 
erence. Oh]ectl<Hi8  taken  by  some  of  the 
creditors,  that  the  petiti(m  did  not  sufficiently 
show  the  conditi<m  of  the  estate  or  whether 
a  dividend  of  20  per  cent  was  prc^r  and 
sufficient  deferred  action  until  May  Ttb 
when,  the  [tetitlon,  having  been  amended  by 
the  addition  of  a  schedule,  the  20  per  cent 
dividend,  amounting  to  $35,086.96,  was  or- 
dered by  the  court  This  left  a  balance  on 
band  of  $23,576.66  to  care  for  the  contested 
claims  referred  to  above,  and  besides  a  large  - 
undetermined  and  contested  claim  of  appel- 
lee's counsel  for  compensation,  as  well  as 
court  costs  and  expenses  of  admlnistratioQ  to 
accrue.  The  margin  of  safety  thus  reserved 
by  appellee  and  allowed  by  the  court,  we  will 
say  wlthont  going  further  into  the  figures, 
was  liberal,  but  not  unreas<mable  in  view  of 
the  condition  of  tbe  estate  at  that  time.  We 
have  therefore  thoiight  it  proper  not  to 
charge  appellee  with  interest  for  the  period 
between  April  and  November,  1913,  during 
which  the  cash  on  hand,  not  includlnc  the 
amount  of  the  dividend  declared,  was  reduced 
to  some  extent  by  the  excess  of  proper  ^ten- 
ditures  over  collections, 

[U-11]  But  whether  the  distribution  ap- 
plied for  on  AprU  26,  1913,  vras  unduly  de- 
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tared  Is  another  question,  and  we  do  not 
agree  with  the  duincellor  that  creditors  by 
aeceptliig  the  dividend  dedared  on  Uay  7th, 
waived  tbtiLr  right  to  complain  of  that  delay 
or  estopped  thenisdves  to  contend  on  final 
artttemeDt  that  the  assignee  should  be  re- 
qnlrad  to  pay  interest  down  to  the  day  of  the 
flvldend.  During  tlie  17  numfha  between  the 
last  dividend  to  preCerred  actors  and  the 
aMiUcation  to  distribute  among  nonpreferred 
creditors  the  money  on  hand  grew  as  we  hare 
Mated,  nils  money  was  not  used  by  ap- 
pellee, but  It  was  kept  on  deposit  with  vari- 
ona  banks  with  which  iQpellee  had  had  no 
prerioos  relations,  and  the  record  Is  not  with- 
out indications  that  during  this  time  be  was 
leodvlng  favors  from  8<Hne  of  than  on  ac- 
count of  his  large  credit  balances  whidi  oth- 
owlse  would  not  have  been  extended  to  him. 
Appellee  Sled  a  statement  of  account  oa  March 
1912,  on  wbidi  the  register  repented  De- 
Gtanber  llOt,  foUowinK  the  report  to  whicli 
we  referred  at  the  outset,  and  all  along  at 
interals  of  6  numths,  e^roximately,  he  filed 
sDifdemental  statements;  hut  at  no  time 
within  these  17  mniths  did  he  snggeet  distrl- 
bnUoo.  The  statute  provides  that  the  as- 
slsnee  shall  account  within.  3  m<mths  after 
the  eKidration  of  the  time  allowed  for  the 
flUng  of  (Ejections  to  claims  and  every  6 
mouths  thereafter.  Code,  f  0069.  This  Bta^ 
ut^  irtilch  was  enacted  after  the  decision  in 
BoyaU's  Adm'r  t.  McKenzle,  25  Ala.  868,  in 
wlilch  it  appears  to  have  been  ctmddered 
tnat  an  assignee  should  not  be  charged  with 
intoest  prior  to  the  e^tiration  of  12  months 
after  the  creatUm  of  ttie  trost,  was  intended 
to  expedite  the  settlement  of  trusts  ftUIng 
under  its  Influence.  It  contemplates  that  the 
assignee  must  become  the  actor  in  proceed- 
ings for  settlement  and  distribution,  and  that 
once  at  least  In  every  6  months  an  account 
must  be  filed  In  order  that  the  condition  of 
the  trust  may  be  ascertained  and  its  purpose, 
the  payment  of  debts,  accomplished  to  what 
extent  it  reasonably  can  In  the  circumstances 
antearing  at  each  recurring  period.  The  as- 
stgnee  cannot  excuse  delay  on  the  ground 
that  creditors  have  not  resorted  to  compul- 
sory proceedings  against  him.  He  loas  no 
right  to  keen  money  from  creditors  when  by 
reasonaUe  diligence  he  can  secure  an  order 
for  their  benefit  Clark  v.  Knox,  70  Ala.  607, 
45  Am.  Rep.  93;  Manhattan  Cloak  Co.  v. 
Dodge,  120  iDd.  1.  21  N.  m  344.  6  U  B.  A. 
369.  No  hard  and  fast  rule  can  be  laid  down 
as  to  when  partial  distributions  should  be 
made.  Each  case  must  depend  upon  Its  own 
drcumstanoes  whldi  are  to  be  considered  to 
the  light  of  the  plan  and  purpose  of  the  stot- 
ute.  The  assignee  ought  to  be  allowed  a 
nfe  margin  to  cover  contingencies,  and  on 
partial  settlements  we  would  say  that  divi- 
dends need  be  declared  only  when  collections 
suffice  for  a  substantial  reduction  of  the  es- 
tate's Indebtedness  and  with  s<«ne  regard  for 


the  cost  and  toconvenlence  of  distributing  a 
small  sum  among  a  great  number  of  creditors. 
After  considering  all  the  circumstances  of 
this  case  oar  Judgment  is  that  the  assignee 
should  have  applied  for  the  allowance  of  divi- 
dends of  at  l^ist  10  per  cent,  of  the  uncon- 
tested clalma  on  or  about  the  10th  of  March 
and  Septunbrar,  1912.  Interest  will  theref 
be  enlarged  on  the  amounts  sudi  dividends 
would  have  produced  from  those  dates  re- 
spectively to  April  26,  1918,  the  date  of  his 
application  to  the  court  tar  the  allowance 
of  a  dividend  of  20  per  cent.  This  diarge 
comes  to  12,466.96. 

£1 7]  Appellee  was  allowed  in  Lhe  court  be- 
low  2H  per  cent.  <hi  ^6^76128,  the  amount 
he  paid  over  to  Horst,  Us  suocessOT  in  the 
trust  Horst  will  be  entitled  to  commissions 
on  this  amount  Two  commissions  should 
not  be  allowed,  and  we  see  no  sufficient  rea- 
son tor  dividing  the  statutory  oommlaslons  be- 
tween them.  Tbe  change  of  trustees  and  this 
delivery  of  funds  to  his  successor  haviiu; 
been  made  necessary  by  appellee's  payment  (tf 
dividends  to  Leinkauf  and  otlwra  as  pr&> 
ferred  creditors,  the  fund  Just  here  in  ques- 
tton  may  be  prc^ierly  put  In  the  foaae  cate- 
gory  with  the  sums  paid  to  Leinkauf  and 
others,  toxm  which  no  commissions  were  al- 
lowed, althou^  they  came  Into  tba  hands  of 
aroellee  properly  in  the  first  place  and  were 
reoovwed  to  the  trust  by  appellee's  successor. 
Oommisshms  are  allowed  upon  collections  or 
numeys  received  on  the  theory  that  they  will 
be  completely  adndnistered  and  applied  in 
the  paymoit  of  the  debts  of  tlM  trust  estate. 
None  should  hara  been  allowed  <m  this  fund 
which  he  was  compelled  by  the  awkwardness 
of  hla  sltaatUm  to  deliver  nnadmlnlstered  to 
his  successor,  a  sltnatlon  tor  whidi  nObody 
but  himself  was  in  the  sll^test  degree  re- 
sponslbla  Tbla  oommlsskoi  amounted  to 
$418.78.  TbB  total  error  in  the  decree  in 
favor  Of  appellee  amonnted  to  92,874.73.  A 
decree  will  be  here  rendered  as  of  this  day 
against  appellee  and  his  bmd  for  this  sum  in 
tajOT  of  his  successor  in  the  trust 

AfBrmed  to  part  reversed  to  part  and  ren- 
dered. 

ANDERSON,  a  J.,  and  McCLOLLAN 
and  GABDNBR,  JJ..  concur. 


LOWT  et  al.  v.  BOSENGRANT.   a  Div.  876.^ 

(Supreme  Court  of  Alabama.    Jan.  20,  1916. 

Rehearing  Denied  March  30,  19ia) 
1.  WOKK   AVD    L&BOB  «S>14(1)— CoNTBACF— 

Reoovbbt  tob  BxEOonu  FAEr— QtTAnTmi 

MXBUIT. 

Recovery  on  a  quantum  meruit  can  be  had 
for  the  balance  due  for  the  executed  part  of  a 
contract  subject  to  recoupment  for  resolting 
damages,  from  faflure  to  complete  perfomanco^ 
that  can  be  calcutated  with  any  degree  of  cer- 
tainty. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  |  81;  Dec.  Dig.  «=>14(1)J 
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2.  Sales  ^117,  170— Failubb  to  Dkuvsh 

—Effect. 

The  failure  of  a  eeller  of  ^oods  to  deliver 
im'tfinc  gives  the  bayer  the  option  to  treat  the 
contract  as  terminated,  or  to  waive  the  time 
limit  and  Insist  on  delivery  within  any  reason- 
able time ;  and,  having  done  the  latter,  he  can- 
not ptit  the  seller  in  default  without  first  giv- 
ing notice  of  his  desire  to  recdve  the  gof>dB,  with 
the  offer  of  reasonable  time  for  making  the  ddiv- 
cry  after  notice. 

[Ed.  Note. — For  other  cases,  see  Snics,  Cent. 
Dig.  SS  291,  424;  Dec  Dig.  «=»U7, 170.] 

a  Sales  «=9l27— Failubb  to  Delivsb— Rb> 

8C18SI0H— Notice. 

When  the  seller  of  goods  faik  to  deliver, 
and  time  is  of  the  essence  of  the  contract,  the 
buyer  is  under  no  duty  to  give  notice  of  his 
rescission  for  nondelivery. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §!  318,  319,  321;  Dec  Dig.  ^lliT.] 

4.  Sai£s  9=3 120— Failure  to  Deliveb— Bb- 
sc188ion  bt  buyeb. 

When  the  buyer  of  goods  gives  notice  of  his 
rescfssioD  of  the  contract  for  nondelivery,  he 
must  r^cind  the  whole  contract  aneQulvoeaUy 
and  without  reservation. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  5  295:  Dec  Dig.  «=»129;  Contracts, 
Cent  TMg.  S  1194.] 

5.  Sales  4»176(1)— Failitke  to  Deliteb— 
Limit  ot  TncB—Epncr. 

Where  the  bnyer  of  goods,  to  whom  delivery 
has  not  been  made  within  the  stipulated  time, 
does  not  treat  the  contract  as  broken,  but  evi- 
dences to  the  seller  a  purpose  to  continue  it  in 
force,  or  to  reserve  to  himself  the  right  to  in- 
sist on  its  further  performance  at  some  future 
time,  he  waives  the  time  limit  for  delivery,  and 
for  a  reasonable  time  thereafter  buyer  and  sdl- 
er  are  bound  by  the  contract 

[Ed.  Note— For  other  cases,  see  Sales,  Cent 
Dfg.  a  436,  438,  443,  444 ;  Dec.  Dig.  «=»l7e(l).1 

6.  CoNTBACTS  (S=3317— Breach— Election. 

A  party  to  a  contract,  upon  breach  by  the 
other  party,  must  elect  between  treating  the 
contract  as  dissolved  In  toto  and  Insisting  on 

furth^  performance 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §S  1508-1527 ;  Dec  Dig.  «=a317.] 

7.  OoNTBAore  ®=»305(1>— WAim  of  Stipu- 
lation AS  TO  Time. 

Where  time  is  eiprrasly  declared  to  be  of 
the  essence  of  the  contract,  it  may  be  waived  by 
the  conduct  of  the  party  for  whose  benefit  the 
stipulation  is  made,  as  where  be  recognizes  the 
contract  as  still  in  force  after  the  time  for  per- 
formance is  past 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  SI  1S88-1400,  1467-1476 ;  Dec  Dig. 
^3805(1).] 

8.  Pleading  «=>236(Q  —  Ahendubht^Pleas 

— DiSCHKTION. 

In  assumpsit  by  the  seller  of  staves  for  the 
balance  due  for  the  executed  part  of  the  con- 
tract, it  was  discretionary  with  the  court  to  al- 
low defendant's  pleas,  in  substance  amendatory 
Btatemenu  of  the  defense,  to  be  filed. 

Pild.  Note.— For  other  cases,  sen  Pleading, 
Cent  Dig.  S  601 ;  Dec  Dig.  «»236(6).] 

Appeal  from  Circuit  Court,  Mobile  County; 
Samuel  B.  Browne,  Judge. 

Assumjisit  by  George  M.  Rosengrant 
against  Max  Lowy  and  another.  From  a 
Judgment  for  plaintiff,  defeudanta  api>(.>al. 
Afflrmcd. 


The  first,  second,  and  third  counts  auffl- 
ciently  appear.  The  fourth  coont  Is  as  fidr 
lows: 

Plaintiff  claims  of  defendants  the  further  sum 
of  $7,000  for  that,  on  the  SOtb  day  of  April. 
1914,  plaintift  ana  defendants  entered  into  a 
contract  by  which  the  plaintiff  undertook  to 
sell  and  defendants  undertook  to  buy,  a  large 
quantity  of  red  oak  French  claret  staves,  aai 
a  further  large  quantity  of  white  oak  French 
claret  staves,  the  red  oak  staves  to  be  delivered 
within  a  reasonable  time  after  the  execution  of 
the  contract,  and  the  wUte  oak  staves  to  be  de- 
livered  before  August  1,  1914,  and  tlic  plaintiff 
avers  that  the  said  red  oak  staves  were  delivered, 
and  that  the  purchase  money  agreed  to  be  paid 
therefor  by  the  defendants  exceeded  the  sum 
of  $7,000 ;  that  said  contract  contained  a  fur- 
ther provision  that  the  defendants  should  re- 
tain out  of  the  purchase  price  for  said  red  onk 
staves  the  sum  of  $7,000,  to  be  facld  book  by 
them  until  the  delivery  of  all  of  the  said  36-inGh 
white  oak  French  claret  staves;  and  the  plain- 
tiff avers  that  thereafter,  and  before  the  said 
1st  day  of  August,  1914,  the  defendants  declined 
to  receive  said  white  oak  staves,  and,  further, 
that  the  plaintiff  is  read^  and  willing  and  has 
offered  to  deliver  said  white  oak  staves,  but  the 
defendants  have .  declined  to  receive  and  pay 
therefor;  and  the  plaintiff  further  avers  that 
the  defendants,  nevertheless,  refused  to  pay  him 
said  sum  of  $7,000  which  was  due  upon  the  pur- 
chase qoney  of  the  red  oak  staves  delivered  by 
the  plamUff  to  the  defendant  under  said  con- 
tract wherefore  the  plaintiff  sues. 

The  other  fiacts  sufficiently  appear. 

W^bb,  McAlplne  &  Grove,  of  Mobile,  for 
appellants.  Harry  T.  Smith  &  Caffey,  of 
Mobile,  for  appellee. 

THOM.\S,  J.  The  appellee,  George  M. 
Rosengrant,  sued  apiiellants.  Max  Lowy  and 
B.  A.  Kobler,  upon  a  eomplalnt  containing 
four  counts:  The  first,  upon  account;  sec- 
ond, for  money  had  and  received ;  third,  for 
merchandise,  goods  and  chattels  sold:  and 
fourth,  in  assumpsit 

The  first  and  second  grounds  of  demurrer 
to  the  fotirth  count  of  the  complaint  are  di- 
rected to  the  failure  to  allege  the  quantity  of 
claret  staves  which  the  plaintiff  undertook 
to  sell  and  deliver  to  the  defendants;  and 
the  third,  sixth,  and  seventh  grounds,  to  the 
failure  of  allegation  that  the  plaintiff  was 
ready,  able,  and  willing,  or  that  he  offered 
to  deliver  the  staves  within  the  contract 
time  limit ;  while  the  fourth  and  fifth 
grounds  are  that  from  the  allegations  of  the 
count  the  defendants  had  the  right  to  de- 
cline to  receive  the  staves. 

The  suit  was  not  for  a  breach  of  the  con- 
tract of  purchase,  but  was  for  the  recovery 
of  a  balance  of  the  purchase  price  of  the 
staves  delivered  by  api)ellee  and  accepted  by 
appellants  as  a  part  performance  of  the  con- 
tract. From  the  purchase  price  of  the  staves 
BO  delivered  and  accepted  on  the  contract, 
appellants  had  retntneO  the  sum  of  $7,000  as 
a  guarantee  of  future  deliveries ;  and  appel- 
lee's insistence  is,  that  a  substantial  part  of 
the  contract  being  performed  and  accepted, 
a  recovery  may  be  had  for  the  balance  due 
lilm,  on  the  couuiion  counts. 
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The  fourth  count  alleges  the  maldnK  of 
the  contract  between  plaintiff  and  defend- 
ants, for  the  d8llT8i7  at  a  laice  qnantitr  oC 
claiet  staves,  the  red  oak  staves  to  lie  deliv- 
ered within  ft  reasonable  time  after  the  ex- 
ecution of  the  contract,  and  the  white  oak 
staves  to  be  delivered  before  Augast  1, 1914 ; 
that  the  red  oak  staves  were  dellvned,  and 
that  said  contract  contained  a  further  pro- 
vision "that  the  defendants  should  retain 
oat  of  the  purduise  price  for  said  red  oak 
staves  the  sum  of  $7,000,  to  be  htid  back  by 
them  ontU  the  deUvery  of  aU  of  the  said  85- 
IndL  white  oak  French  daiet  staves";  and 
that  thereoftttr,  and  before  the  said  1st  day 
of  August,  1914,  the  def^dants  declined  to 
receive  said  white  oak  staves.  It  alleges, 
farther,  "that  the  plaintiff  la  ready  and  will- 
ing and  has  offered  to  deliver  said  white  Mk 
staves,  bnt  the  defendants  have  declined  to 
receive  and  pay  therefor."  Said  count  also 
avers  that  the  pnnhase  price  for  the  red  oak 
■taves  so  delivered  by  plaintiff  exceeded  the 
sam  of  97,000,  and  that  the  defendants  re- 
tDsed  to  pay  to  plaintiff  the  sum  of  $7,000 
which  was  doe  him  upon  the  pardiase  pztee 
of  the  red  oak  stmves  so  delivered,  etc. 

[1]  The  right  of  a  plaintiff  to  recover  oo  a 
qoantom  meruit,  for  the  balance  due  for  the 
executed  part  <rf  the  contract.  Is  well  estab- 
lished. 2  OreenL  Bv.  (16th  Ed.)  |  104; 
Thomas  aL  v.  Ellis  et  si.,  4  Ala.  108; 
Merrlweather  v.  Taylor,  16  Ala.  735 ;  Hawk- 
ins V.  Gilbert,  19  Ala.  M;  Elrkland  v.  Oates, 
2S  Ala.  466:  Davis  v.  Badders  ft  Brltt,  96 
Ala.  348,  10  South.  422;  Florence  Gas,  etc., 
Go.  T.  Hanby,  Bec'r,  101  Ala.  19,  IS  South. 
348;  Watson  t.  Kirby  ft  Sons,  112  Ala.  486, 
20  South.  624;  Uartln  Massle,  127  Ala. 
904,  29  South.  81;  Aames  v.  Windham,  137 
Ala.  613,  S4  South.  816;  Matthews  v.  Far- 
n/a,  140  Ala.  298,  37  South.  325;  Higgins 
Ufk.  Oa  V.  Pearson,  146  Ala.  928,  40  South. 
579;  WfOstrom  v.  OUv^Watts  Const.  Co., 
161  Ala.  006,  90  South.  46;  Smith  v.  Sharpe 
et  aL,  162  Ala.  433,  90  South.  S81,  136  Am. 
St  Bep.  SZ;  Dees  v.  Self  Brothers,  165  Ala. 
226,  51  South.  739;  Montgranery  County  t. 
Pniett,  175  Ala.  891,  57  South.  823. 

This  right,  however.  Is  subject  to  recoup* 
ment  for  the  resulting  damages  to  the  de- 
fbidant  (Ala.  Chem.  Co.  v.  Gelss,  143  Ala. 
S91,  39  South.  255)  that  may  be  **a  matter 
of  easy  ascertainment,"  or  that  can  be  cal- 
colated  with  "any  dcfn^  of  certainty"  and 
IB  "susc^tlble  of  measurement  by  a  pecuni- 
ary standard."  Stratttm  v.  Flke,  166  Ala. 
2DB,  209,  91  South.  874;  Henderson-Boyd 
Lomber  Co.  v.  Cook,  149  Ala.  226,  42  South. 
S38;  Eeeble  v.  Keeble,  85  Ala.  552,  5  South. 
149;  McPhoson  v.  Bobertson,  82  Ala.  459. 
2  SouUi.  333;  Dees  v.  Self  Bros.,  supra; 
Walshe  Ufg.  Ca  v.  Smith  Lumber  Co.,  178 
Ala.  472,  00  South.  465  ;  2  Page  on  Contr.,  { 
llTBi 

There  was  no  error  of  the  court  In  over- 
mllng  the  demurrers  to  the  fourth  count  of 
the  complaint  diat  soi^cht  recovery  for  the 


balance  of  the  purchase  money  of  the  staves 
delivered  by  plaintiff  and  uxepted  by  defend- 
ants. 

Defendants  amended  ideas  2,  8,  and  4  met 
the  objections  pointed  out  by  the  plaintiff's 
demuxTWi  sustained  to  pleas  2  and  3  as  orlff- 
inally  filed.  There  was  no  error  in  the  rul- 
ing of  the  court 

The  defendants'  second  and  third  i^s  as 
amended  averred  that  under  the  terms  of  the 
cratract  plaintiff  bound  hlms^  to  ddllver 
the  staves  at  Mobile;  that  It  was  possible  for 
the  delivery  to  have  been  made  at  MoUle  by 
jdftlntlfl  before  the  expiation  of  On  contract 
time,  but  that  x^alntlff  nelthec  tendered  nor 
delivered  the  full  amount  of  the  staves  con- 
tracted for,  althoui^  defendants  were  ready, 
wlUing,  and  able  to  receive  and  pay  for  the 
staves  in  compliance  with  the  terms  their 
contract;  and  that  this  nondelivery  by  plain- 
tiff, within  the  terms  of  the  omtract,  caused 
loss  to  them  of  ft  sum  In  excess  of  that  sued 
for.  And  defendants  claim  recoupment  for 
such  damagea 

The  fourth  jdea  was  of  like  tenor,  but  al- 
leged. In  addition,  an  extension  of  the  time  in 
the  ctwtract  for  the  delivery  of  a  portitm  of 
the  white  oak  staves,  and  "that  plaintiff 
knew  at  the  time  of -the  execution  of  said  con- 
tract of  April  30,  1914,  that  said  white  oftk 
French  claret  staves  were  being  purchased 
for  the  Bordeaux  market  In  Franca" 

me  fourth  reidlcatlon  filed  to  ideas  2,  3, 
and  4  Is  as  follows: 

"And  for  further  repllcatlos  to  this  plaintiff 
says  that  after  the  said  1st  day  of  Auzust.  and 
on,  to  wit,  the  3d  day  of  Aagust,  1014,  the  de- 
fendant through  bis  agent,  notified  the  plaintifl 
in  writing  that  he  reserved  the  right  to  accept 
further  deliveries  under  said  contract  after  the 
expiration  of  the  month  of  August,  1914,  and 
thereby  waived  the  time  limit  for  auoi  deliveries, 
and  thereafter  the  plaintiff  had  a  reasonable 
time  within  which  to  make  deliveries  to  the  de^ 
fendant,  and  the  defendant  at  no  time  since  the 
month  of  August,  1914,  notified  the  plaintiff 
that  he  donanded  delivery  within  any  fixed  pe- 
riod." 

[fl  The  failure  of  a  seller  to  ddlver  tm 
ttme  confers  upcm  the  buyer  the  opttou  to  ^• 
ttaer  txeat  the  contract  as  terminated,  or 
waive  the  time  limit  and  Insist  on  the  ddlv- 
ery,  within  a  reastwable  time.  After  the  buy- 
er baa  waived  the  time  limit  and  Insisted  on 
delivery  under  the  contract,  he  cannot  put 
the  seller  in  default  without  first  giving  no- 
tice of  his  desire  to  receive  the  purchased 
prop^ty  wlUi  the  offer  ttf  reasonable  time  for 
making  the  delivery  otter  notice.  Farmers' 
C.  0.  ft  T.  Ca  V.  Ward  ft  Son,  170  Ala.  491, 
54  South.  518;  J.  M.  Ackl^  ft  Co.  v.  Huntov 
Renn  ft  Co.,  166  Ala.  295,  91  South.  904;  El- 
liott V.  Howlson,  146  Ala.  568,  40  South. 
1018 ;  McFadden  &  Bro.  r.  Henderacm  et  al., 
128  Ala.  221,  29  South.  640}  Stefdwnson  v. 
Allison  et  aL,  123  Ala.  489,  26  South.  290. 

[S-S]  When  the  seUer  fails  to  make  deliv- 
eries, and  time  is  of  the  essence  of  the  con- 
tract, the  buyer  Is  under  no  duty  to  give  no- 
tice of  Ms  rescission  for  such  nondelivery  un- 
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der  the  coatract  Wboi,  bowevo*,  the  bnyer 
undertakes  to  give  notioe  of  bis  nscisBl9n  of 
the  ocmtract,  tar  nondeltvety,  he  must  re- 
scind the  whole  contract  nneaulTOcally  and 
without  reservation.  Elliott  t.  Howlsim,  su- 
pra; Stepbenscm  v.  AlUscm  et  aL,  supra; 
Stcanas  MeerUet,  64  Ala.  299, 38  Am.  Rep. 
8.  Where  the  partar  to  whom  deUvery  has 
not  been  made  within  the  time  stipulated 
does  not  txeat  the  ccmteact  as  breached,  but 
evidences  to  tbe  other  party  thereto,  a  pur- 
pose to  continue  it  In  force,  or  to  reserve  to 
himself  the  right  to  In^t  <m  its  further  per- 
formance at  some  future  time,  he  waives  the 
time  limit,  and  for  a  reasonable  time  there- 
after the  respective  i>artles  are  bound  by  the 
terms  of  the  contract.  3  Elliott  on  Goutr.  { 
2026,  and  authorities  there  cited. 

[6,  7]  One  cannot  claim  the  benefits  of  a 
contract  and  insist  upon  its  further  perform- 
ance, and  at  tbe  same  time  ask  its  dissolu- 
tion. When  a  breach  occurs,  an  election  must 
be  made  between  treating  the  contract  as 
dlsscdved  In  toto,  and  insisting  upon  further 
performance.  The  choice  is  made  once  for 
alL  Continental  Jewelry  Oo.  v.  Pugh  Bros., 
168  Ala.  293,  53  South.  324.  Ann.  Cas.  1912A, 
657;  Stephenson  T.  Allison,  supra ;  Knight  v. 
Turner,  11  Ala.  636;  Dunn  v.  White  &  Mo- 
Curdy,  1  Ala.  646;  Des  Allnnands  Lbr.  Co. 
V.  Morgan  City  Timber  Ca.  117  La.  1,  41 
South-  332.  Even  where  time  is  expressly 
declared  to  be  of  tbe  essence  of  the  cmtract, 
It  may  be  waived  by  tbe  conduct  of  the  party 
for  whose  benefit  the  stipulation  la  made; 
as,  tor  instance,  wliere  he  recognizes  the  con- 
tract as  still  in  force  after  the  time  for  per- 
formance has  passed.  9  Cyc.  608;  Paddock 
V.  Stout,  121  la  671,  IS  N.  B.  182;  Plnckney 
V.  Dambmann,  72  Md.  173,  19  AtL  460; 
Brown  V.  Guarantee  Co.,  128  U.  S.  403,  9 
Sup.  Ct  127,  32  L.  Bd.  468;  PhUlips  Co.  v. 
Seymour,  91  U.  S.  646,  23  L.  Ed.  341 ;  Amos- 
keag  Mfg.  Co.  v.  United  States,  17  WaU.  692, 
21  L.  Ed.  715 ;  8  Rose's  Notes  U.  S.  Supreme 
Court,  p.  746. 

In  Thorue  v.  French,  4  Misc.  Rep,  436,  24 
N.  T.  S.  694,  there  was  a  contract  between 
plaintltr  and  defendant  whereby  the  plaln- 
tlfTs  opera  company  was  to  play  In  defend- 
ant's theater,  the  engagement  to  commence 
September  Ist  On  that  date  the  company 
then  playing  at  defendant's  house  was  so 
successful  that  It  was  continued  throughout 
tbe  period  that  plaintiff's  company  was  to 
play,  and  until  the  day  tbr  a  third  company 
to  begin  its  engagement.  The  defendant  all 
the  while  recognized  the  otmtract  as  beii^  in 
force,  even  though  the  plaintiff  bad  not  sop- 
piled  the  band,  librettos,  etc.,  by  September 
Ist,  as  he  had  contracted  to  do ;  and  on  Sep- 
tember 6tb  defendant  wrote  plaintiff  that  he 
would  be  glad  to  see  him  upoa  his  arrival 
which  would  be  in  ample  time  for  the  baud 
parts.  The  court  afllrmed  the  opinion  of  the 
learned  judge  of  the  equity  term,  in  which 


cqidnlon  la  tbe  fidlowlng  statement  of  tbe  law 

of  tbe  case: 

"CoDcedlng  that  time  was  of  tbe  essence  of  the 
contract,  and  there  was  no  waiver  in  respect 
thereto,  the  defendant  had  tbe  right  (1)  to  dect 
to  rescind  the  contract  for  failure  to  deliver  tbe 
materials  aa  or  before  September  1,  1891:  or 
&)  to  elect  to  continue  the  contract  in  force. 
Tofl  plaintiffs,  by  their  simple  failure  to  deliver 
the  materials,  did  not  pnt  an  end  to  the  con- 
tract, although  their  default  might  have  given 
the  right  to  the  defendant  to  elect  to  rescind. 
If  he  elected  to  rescind,  it  was  incumbent  od 
bim  to  make  bis  choice  promptly.  *  *  *  By 
electing  to  continue  tbe  contract  in  force,  the 
defendant  retained  bis  rigbts  under  it  until  Sep- 
tember 1, 1893.  He  eridently  intended  to  regard 
tbe  contract  as  a  subsisting  obligation,  and  one 
that  might  ultimately  prove  beaeficial  to  him. 
A  def^dant  la  not  bound  to  take  advantage  of  a 
delay  or  forfeiture,  and  there  may  be  a  waiver,  if 
there  be  conduct  indicating  an  intention  to  waive 
a  condition  as  to  time,  'although  •  *  •  there 
may  be  no  technical  estoppel.'  *  •  *  Where 
time  is  waived  a  party  Is  not  put  in  default  un- 
til be  has  demanded  performance,  and  thus  re- 
stored time  as  an  dement  of  the  contract.  Law- 
son  V.  Hogan.  93  N.  Y.  39 ;  WaUman  v.  SocietT, 
46  N.  T.  485;  Leaird  v.  Smith,  44  N.  T.  618; 
Owen  V.  Evans  1134  N.  Y.  614],  31  N.  E.  999: 
IMllon  V.  Masterson,  42  N.  Y.  Suptt.  Ct:  176. " 

In  Homessy  v.  Bac<m,  137  U.  S.  78,  84,  11 
Sup.  Ct  17.  19  (34  L.  SkL  006),  Mr.  Justice 
Harian  states  the  general  rule  as  to  resda- 
sion  upon  breach  at  cwtract  to  be: 

"If  a  party  means  to  rescind  a  contract  be- 
cause of  failure  of  the  other  party  to  perform  it, 
be  should  give  a  clear  notice  of  bis  intention 
to  do  so,  unless  tbe  contract  itself  dispenaea 
with  such  notice,  or  unless  notice  becomes  on- 
necessary  by  reason  ol  the  conduct  of  the  par- 
ties."  1  Sugden  on  Vendors,  e.  S,  f  6. 

In  Dlngley  et  al.  v.  Oler  et  aL,  117  D.  a 
490,  601,  e  Snp^  Ot  860,  86S  (29  U  Ed.  984). 
tbe  defaidant,  an  lee  dealer,  had  all  of  the 
year  1880  In  whldi  to  make  a  shipment  to 
plalntur.  Plaintiff  wrote,  demanding  the 
Shipment  early  In  July  of  that  year,  and  de- 
fendant In  reply  answered: 

"We  must,  therefore,  decline  to  ship  tbe  ice 
for  yon  this  season,  and  claim  as  our  right  to 
pay  you  for  the  lee,  in  cash,  at  the  price  yon 
oS&etd  It  to  other  parties  here,  or  give  you  ice 
when  the  market  reach ea  that  point." 

Tbe  court,  holding  that  such  communica- 
tion did  not  show  a  positive  intention  to 
abandon  tbe  contract  so  as  to  constitute  an 
anticipatory  breach  and  allow  the  plalntHF 
to  sue  at  once,  said: 

"Although  in  this  extract  they  decline  to  ahip 
the  ice  that  season,  it  Is  acoHnpanied  with  an 
expression  of  an  alternative  intention,  and  that 
ia,  to  ship  it,  as  must  be  understood,  durinx 
that  season,  if  and  when  tbe  market  price  should 
reach  tbe  point  wbicb,  in  their  opinion,  tbe 
plaintiffs  ought  to  be  willing  to  accept  as  its 
fair  price  between  them.  It  was  not  intended, 
we  think,  as  a  final  and  absolute  declaratioa 
that  the  contract  must  be  regarded  as  alt(%cther 
off,  so  far  as  their  performance  was  concerned, 
and  it  was  not  so  treated  by  the  plain tiffa." 

In  Andrews  t.  Tucker,  127  Ala.  61^  G12, 
29  South.  34,  38,  the  question  was  as  to 
whether  there  bad  been  a  waiver  of  the  time 
stipulation  In  a  contract  to  grade  a  road- 
bed.  The  court  said: 

"By  tbe  law  as  it  has  been  settled  in  tU> 
state,  a  written  contract  wMdi  by  its  tenns  li 
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aecutoTT  u  impoirijig  the  performance  of  du- 
ties other  thao  the  mere  obligation  of  makins 
paymeiit,  may,  while  the  contract  is  executory 
ID  respect  of  any  part  of  sacb  duties,  be  alter- 
ed, modified  or  rescinded  with  or  without  a  writ- 
ins  and  without  any  other  consideration  than 
that  of  mutual  assent.  •  *  •  Aad  such 
change  under  such  circumstances  may  extend  to 
the  waiver  of  as;  right  either  party  might  have 
bad  under  the  original  contract  but  for  the  new 
agreement  •  •  •  A  waiver  of  a  right  to  de- 
clare a  contract  forfeited  may  even  be  implied 
from  conduct  of  the  parties  which  Is  inconsis- 
toit  with  the  intention  to  claim  a  forfeiture. 
Accordingly,  the  fact  that  the  contract  here  in- 
volved was  acted  upon  and  treated  by  the  parties 
as  in  force  after  the  time  specified  therein  for 
eompletim  of  the  work  undertaken  by  plaiDtiffs 
impued  an  agreement  on  the  defendants'  part 
Dot  to  treat  the  failure  of  completion  irithin 
that  time  as  a  cause  of  forfeiture." 

In  Brigbam  t.  Carilsle.  78  Ala.  243,  246 
(56  Am.  Rep.  28),  the  plaintiff  bad  a  con- 
tract with  defendant  whereby  be  was  to  be 
defendant's  traveling  salesman  on  a  commis- 
sion basis,  blB  work  to  begin  October  iBt  and 
contlnne  elgbt  months,  bnt  be  became  ill 
shortly  before  that  time,  and  so  remained 
mitU  December.  Late  In  December  defend- 
ant sent  him  samples  and  cantloned  him 
against  giving  credit  to  certain  parties. 
Plaintiff  made  bis  first  attempt  to  go  on  the 
road  Jannary  1st,  but  his  expense  account 
was  tamed  down  and  later  be  was  ordered 
to  send  back  the  samples.  It  was  declared 
that: 

"The  third  charge  requested  by  the  defendants 
based  their  right  to  fwandon  the  contract  on 
the  naked  fact,  unexplained,  that  the  plaintiff 
did  not  commence  the  performance  of  the  con- 
tract until  January  1,  1882.  The  violation  of 
a  contract  by  one  of  tiie  parties,  or  when  he  is 
unable  to  pe^orm  the  acts  or  services  stipulated, 
may  be  sumcient  to  authorize  the  other  party  to 
abandon  it.  •  •  •  Its  abandonment,  in  such 
case,  ia  at  the  election  of  the  defendants ;  and 
tbey  will  be  held  to  have  waived  their  right  to 
renoonce  the  contract,  when,  ^ter  the  delay  has 
terminated,  they  regard  and  treat  it  as  continu- 
ing and  in  forces** 

In  Stewart  t.  Gross,  66  Ala.  22,  It  was  held 
that  when  a  written  contract  for  the  sale 
ai  lands  reserrea  to  the  vendor  the  right  of 
rescission  It  payments  are  not  made  by  a 
dedgnated  date,  this  right  la  waived  by  con- 
tlnolng  to  receive  partial  payments  on  the 
parchase  money.  Acker  v.  Bender,  33  Ala. 
230;  Davis  v.  Robert.  89  Ala.  402,  8  South. 
114.  18  Am.  St  Rep.  126;  Zirkle  et  aL  v. 
Ball  et  aL.  171  Ala.  668.  54  South.  1000, 

It  results  frmn  what  we  have  said  that 
there  was  no  error  In  overruling  the  demur- 
rer to  the  fourth  replication  to  defendants' 
plea. 

In  Massadiusetts  Mutual  life  Insurance 
Ca  T.  Grenadiaw,  70  South.  768,  this  court 
said: 

"These  pleas  offered  at  the  last  trial,  with  the 
poasble  excepti<Hi  of  those  of  the  class  last 
above  referred  to,  though  not  so  denominated, 
were  in  substance  amendatory  statements  of  the 
defense  upon  which  the  case  has  been  first  tried ; 
they  were  not  additional  or  wholly  different 
pleas  within  the  purport  and  meaning  of  the 
rule  laid  down  in  Jones  v.  Ritter.  60  Ala.  270, 


and  the  line  of  cases  dted  in  Craig  v.  Flerson 
Lumber  Co.,  178  Ala.  536  [60  South.  838];  they 
fell  rather  under  the  remedial  influence  of  the 
statute  of  araeDdments,  and  defendant  should 
have  been  allowed  to  place  them  upon  the  file, 
their  legal  sufficient  remaining  subject  to  ques- 
ti<»i  by  demurrer,  unless,  Indeed,  it  Bp[>eared 
that  in  other  pleas  already  on  file  defendant  had 
the  full  benefit  of  the  defiense  It  was  thus  at- 
tempting to  east  into  new  shapes." 

[I]  It  was  thus  discretionary  with  the 
court  to  allow  these  pleas  of  defendanto  to 
be  filed  when  offered.  When  the  trial  was 
entered  upon  the  plaintiff  may  have  been 
pr^ared  to  disprove  the  fourth  plea  as  to 
tba  "Bordeaux  market  in  Fnuiee,"  and  not. 
as  designated  ta  the  fifth  and  sixth  pleas, 
as  to  the  **European  martat." 

The  court  ctHnmitted  no  error  in  giving 
the  plaintUTs  general  affirmative  charge. 
The  case  Is  affirmed. 
Affirmed. 

ANDEOtSON,  O.  3.,  and  MATFIELD  and 
SOMBBVILLS;  JJ.,  concur. 


BIRMINGHAM  WATERWORKS  CO.  T. 
HERNANDEZ.   (6  Div.  194.) 

(Supreme  Court  of  Alabama.    Jan.  13,  1916. 
Rehearing  Denied  Mardi  23,  1916.) 

1.  Watebs  jutd  Wateb  Coubses  «=»1»4— Pub- 
lic Watbb  Supply— Oonnections. 

The  rule  that  a  water  company  must  ex- 
tend the  same  public  service  to  all  in  Uhe  circum- 
stances without  diRcrimination  does  not  make  it 
the  duty  of  water  company  to  make  connections 
for  private  consumers. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Ooarses,  Cent  IHg;  1 280;  Dec.  Dig.  ^ 
194.] 

2,  Watebs  and  Wateb  Courses  4»194— Pub- 
uc  Watbb  Supplt— OoHKxcrioNe. 

The  charter  of  a  waterworks  company,  au- 
thorising it  to  distribute  water  and  lay  pipes  for 
conducting  it  and  to  make  excavations  urougfa 
streets,  alleys,  or  public  grounds,  crentes  no  du- 
ty on  the  company  to  do  more  than  lay  its  mains, 
since  it  could  not  compel  the  owner  of  property 
to  take  water,  so  that  the  question  whether  coa- 
nectiona  for  private  consumers  should  be  made 
at  the  expense  of  the  company  or  of  the  ctm- 
Bumers  is  dependent  upon  the  contract  between 
the  company  and  the  consumer. 

[Ed.  Note.— BV>r  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  g  2S0;  Dea  Dig. 
«»191] 

8.  MUiriCXFAI.  COBPOBATIONS  4=9068— Stbebib 

— Regulation- Pbivatk  Usb. 

The  owner  of  property  abutting  upon  a  city 
street  has  the  right  of  access  to  it  for  the  pur- 
pose <tf  excavating  and  laying  connections  for 
water  mains  and  umllar  purposes,  his  right  be- 
ing a  property  right  and  not  illegal  as  a  private 
use  of  public  property. 

[Ed.  Note^For  other  cases,  see  Municipal 
Corporations.  CenL  Dig.  f  1444 ;  Dee.  Dig.  •ss 
668.] 

4.  Waters  aitd  Watkb  Coubses  «=>194— Pub- 
lic Water  Supply  —  Duty  to  Lay  and 
Maintain  Skbvice  Pipes. 

The  duty  to  maintain  service  pipes  for  sup- 

plying  ivivate  consumers  with  water  is  the  same 


^For  other  oases  see  sams  tople  and  KBT-NUMBER  In  aU  Kay-Kambered  Digests  and  Indexes 
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as  that  to  lay  them,  and  rests  ap<m  the  same 
party,  whether  the  company  or  coasamer. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Conrses,  Cent  TUg.  |  280;  Dec  Dig. 

6.  W.\TFnS  AND  Watks  Coubsbb  •s»1M— Pub- 
uo  Watbb  Supplt— Fbancbiseb— Gohdi- 

TIONS. 

Afimicipalities  in  granting  franchises  (or  the 
furnishing  of  water  may  require  the  company, 
if  the  statute  so  authorizes,  to  connect  service 

Jitpes  with  mains  as  a  part  of  the  consideration 
or  the  franchise ;  bnt,  unless  the  charter  or  con- 
tract so  provides,  such  connections  are  left  to 
the  agreement  of  the  parties. 
_rEd.  Note.— For  other  cases,  see  Waters  and 
Water  Conrses,  Cmt  Ettg;  |  280;  Dec  Dig.  «s> 
194.] 

6.  FKAirOHIBBS  ^=»2~OOHSTBUOTIOM^Al[BIQ- 

TTOCB  PrOVIBIONB. 

Ambiguous  prorisions  in  the  grant  of  a  pub- 
lic franchise  will  be  construed  in  favor  of  Qie 
public. 

[Ed.  Notar-For  other  cases,  see  Frtnefaises. 
Cent  Dtg.  I  2;  Dec.  Dig.  «=9»2.] 

T.  CoNTUOTS  «=»170(l)—OoNeTBUoiioK— Am- 
biguous PBovisions. 

There  being  nothing  to  the  contrary  in  its 
language,  the  parties  may.  by  mutual  consent 
interpret  amUguoos  proriaioiu  in  a  contract  for 
thonselves,  in  which  event  the  court  must  en- 
force the  contract  according  to  iiidi  interpreta- 
tion. 

[£M.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  S  763 ;  Dec  Dig.  «=»170(1).] 

8.  Watbbs  and  Waxbb  Coxtbsks  «=»184— Pub- 
lic WaTEB  SUPFLT— PBITA3X  COHBUHBBS— 

Contracts. 

In  the  absence  at  spedal  contract  provirion, 
the  court  will  be  slow  to  hold  that  a  consumer 
of  water  has  become  bound  by  acqniesoence  of 
other  consumers,  over  whom  he  has  no  control, 
in  a  custom  requiring  consumers  to  pay  for  con- 
nections with  the  water  mains. 

 [Ed.  Note.— For  other  cases,  see  Waters  and 

Water  Courses,  Cent  Dig.  {  280 ;  Dec  Dig.  <8=> 
1&4.] 

9.  Waters  and  Watbb  Coubsbb  «=»200(1)  — 
Public  Watbb  Supplt— Fbahchises—Pu- 

sumptions. 

Where  the  mtmidpal  authorities  contracted 
with  a  water  company  for  supply,  It  will  be  pre- 
sumed that  they  acted  competently  as  the  agent 
of  all  the  people  of  the  city  and  tiiat  they  Itnew 
the  state  of  the  matter  in  which  they  undertook' 
to  ^t 

[Ed.  Notfti— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  |  274 ;  Dec.  Dig.  «=> 
200(1).] 

10.  Waters  and  Water  Coubses  •^»194  — 
Public  Water  Supplt— Connections  iob 
Private  Consumer— Who  Liable. 

The  custom  of  a  water  company  requiring 
private  consumers  to  install  service  pipes  for 
connections  with  the  mains  is  not  unreasonable, 
in  the  absence  of  franchise  provisions  to  the 
contrary,  and  the  courts  will  not  by  mandamus 
require  the  company  to  pay  for  such  Installation. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Cent  Dig.  1 280 ;  Dee.  Dig.  (3=> 
194.] 

Appeal  from  Clrcolt  Ooart,  JeffenKm  Ooon- 
ty;  0.  B.  Smith,  Judga 

Mandamus  by  Robert  M.  Hernandez 
against  the  Birmingham  Waterworks  Com- 
pany to  compel  it  to  install  a  service  pipe  be- 
tvreen  Its  main  and  the  proper^  line  of  the 


relator.  From  a  decree  grantinff  tlie  writ, 
respondent  appeals.  Reversed  and  lemauded. 

^nie  petitl(Hi  alteses  that  relator  Is  a  ksIt 
dent  of  tin  dty  of  Blnnlngbam,  and  Is  eo- 
gaged  in  business  under  the  name  of  the  Her- 
nandez Machinery  Company,  conduetliig  a 
madiiae  shop  at  811  South  Twelfth  street  In 
ttto  dty  of  Blimlngham.  whidi  said  premises 
abuts  on  a  portiou  of  the  poblie  streets,  hi 
said  city  of  Birmlnidiain ;  that  flie  respond- 
ent  Is  a  public  service  corporation,  acting  un- 
der a  darter  granted  it  by  the  Leglsiattue  of 
Alabama,  a  cokt  of  which  Is  set  out  and  at^ 
tadied  as  an  exhibit ;  and  that  in  June,  1888, 
it  altered  into  a  contract  with  the  dty  of 
Birmingham  to  supply  the  Inhabitants  there- 
of wlUi  water,  and  a  copy  of  this  oontract  is 
set  out  and  made  an  exhibit;  that  rdator 
las  amtlied  to  respondent  for  a  supply  of  wa- 
ter In  bis  business  located  as  above  set  out, 
and  has  offered,  and  still  oHvb,  to  pay  m- 
spondoit  the  usual  water  rates,  and  to  com- 
ply with  all  the  reasonable  rules  and  regula- 
tions, except  as  to  laying-  or  installing  of 
service  E^pes,  frcon  defendant's  water  mains 
or  pipes  In  the  streets,  abutting  said  prop- 
erty, to  the  property  line  ot  said  premises; 
but  that  respmulent  refused,  and  has  refused, 
to  provide  said  service  pipe  between  said 
line. 

Percy,  Banners  &  Burr,  of  Birmingham,  for 
appellant  Romalne  Boyd  and  M.  U.  Ulhiiait, 
both  of  Birmingham,  for  appellee. 

SAYBE,  J.  The  question  in  this  case  aris- 
es out  of  an  application  by  Hernandez  for  a 
writ  of  mandamus  to  compel  the  BlrmlDgham 
Waterworks  Company  to  lay  at  its  expense  a 
lateral  or  service  pipe  line  from  its  main  to 
the  premisee  of  the  petitioner,  who  desires  to 
be  supplied  with  water. 

Bespondent  is  exercising  charter  powers 
under  and  by  virtue  of  the  special  act  of  In- 
corporation approved  February  13, 1885  (Acts 
1884-85,  p.  415  et  seq.).  This  charter  auth{ff- 
ized  respondent  "to  send  and  distribute  wa- 
ter throughout  the  said  dty  and  places  adja- 
cent thereto,"  and  "to  lay  pipes  for  conduct- 
ing Its  water,  and  to  make  excavations 
thTough  any  of  the  streets,  alleys  or  public 
grounds  of  the  said  dty  of  Birmingham  by 
and  with  the  consent  of  the  corporate  au- 
thorities of  said  city."  This  charter  provid- 
ed that  the  company  should  have  "the  right 
to  make  contracts  with  individuals  and  cor 
poratlona  for  the  water  to  be  supplied  by  it, 
and  to  charge  for  and  collect  such  water  rates 
and  compensation  therefor  as  may  be  ccffl- 
tracted  to  be  paid  by  them"  Bespondent  la 
also  exerdslng  Its  charter  powers  in  the  city 
of  Birmingham  under  an  ordinance-contract 
with  the  munidpal  authorities  into  which  the 
parties  entered  on  June  2,  1888.  This  con- 
tract provided  for  certain  maximum  flat  aud 
meter  rates  at  which  water  was  to  be  fur 
nisbed  by  respondents  to  dwnesUc  consum* 


«s>For  otbw  cases  as*  same  topic  and  KBT-HUMBBB  in  aU  Ker-Nnmbared  Dlgisu  and  lodazes 
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ers,  and  contained  tbe  following  stlpnlatloos, 
which,  It  Is  supposed,  must  exert  some  Influ- 
ence in  the  proper  decision  of  the  controversy 
between  the  parties  to  this  cause: 

"The  BLrmingbam  Waterworks  Company  is 
authorized  to  lay  down,  maintain  water  mains, 
pipes,  aqueducts  and  otiier  fixtures  to,  in  and 
throngh  any  of  the  streets,  Rvenues,  alleys  and 
public  grounds  in  said  city,  for  tlie  use  of  said 
atyand  its  inhabitants  as  herein  provided." 

''The  whole  of  said  pipe  system  shall  be  such 
as  to  cover,  supply,  and  keep  supplied  all  por- 
ti(Mi8  of  streets  of  the  city  which  it  may  be 
necessary  to  supply,  and  be  furnished  with  all 
the  necessary  and  usual  stop  gates,  special  cast- 
ings, air  valves,  blow-offs,  etc. ' 

"That  all  hydrants  provided  for  under  this 
contract  shall  be  put  in  by,  aud  at  the  expense 
of  said  Birmingham  Waterworks  Company,  but 
fthall  thereafter  become  the  property  of  said  city, 
and  shall  be  kept  in  repair  and  when  worn  out 
shall  be  replaced  with  new  hydrants  by  and  at 
the  expense  of  said  city." 

To  these  things  respcmdoit's  answer  added 
arerments  that  since  It  had  been  ei^aged  in 
supplying  water  to  the  city  of  Blrminc^m, 
uniformly,  both  before  and  after  the  contract 
of  June  2,  1888,  consumers  had  paid  thoicost 
of  layli^  and  Installing  thie  service  pipe  lines 
between  their  premises  and  its  main;  that 
before  said  contract  It  had  adopted  a  mle  or 
regulation  to  that  ^ect  which  was  "proper, 
reasonable,  and  snch  an  one  as  had  been  gen- 
erally maintained  in  cities  throughout  the 
United  States,  both  In  cases  where  the  water 
supply  was  maintained  by  municipalities  and 
u  wdl  where  It  was  privately  owned.  The 
aiuwer  also  set  fortb  ordinances  ot  the  dly 
of  Birmingham  providing  that  any  one  may 
make  ercavatlonB  In  the  streets  tor  the  pur^ 
pose  of  laying  aerrlce  pipes  on  obtaining  the 
city's  permit,  which  la  granted  <m  the  pay- 
ment of  a  fee  ot  one  dollar  and  the  giving  of 
security  that  the  street  vlU  be  relald  in  as 
good  condition  as  It  was  before  excavation. 

Hbo  question  then  is,  on  tbe  facts  disclosed 
Iqr  the  petition  and  answer,  whether,  on  rela- 
tor's applicatl<m  to  be  supplied  with  water,  It 
was  the  duty  of  the  respmident  to  lay  the 
service  pipe  connecting  Its  main  with  rela- 
tca's  premises  at  Its  own  expense,  or  whether 
It  mlg^t  diarge  the  <iost  of  the  woi^  to  re- 
Utor. 

In  State  v.  Birmingham  Waterworks  Co., 
1S5  Ala.  888,  04  Sonth.  28,  this  court  said: 

"In  tbls  state  it  is  not  yet  settled,  and,  how- 
ever we  might  be  disposed  to  view  it,  we  do  not 
Kgati  it  as  a  willful  and  culpable  breach  of 
duty  by  respondent  to  now  decline  to  furnish 
ludi  pipes  at  its  own  expense;  though  it  is 
per  to  say  that  the  great  weight  of  anthor- 
in  other  states  seems  to  recognise  and  im- 
pose the  dn^  in  anestion." 

At  this  time  the  Question  la  presented  fOr  a 
defloUe  answer,  and  we  have  made  such  shift 
u  we  conld  to  Investigate  anew  the  original 
nthoritles  and  the  reason  of  the  matter. 

It  must  be  now  admitted  that  the  weight  of 
tnthority,  If  numbers  may  count  for  weight, 
wsts  with  relator's  side  of  the  controversy. 
Some  of  the  cases  constituting  this  weight  of 
■Qthority  did  not  r«illy  Invcdve  the  precise 


Question  here  presented,  and  some  of  th^ 
appear  to  have  been  influenced  to  some  ex- 
tent by  general  statutory  provisions;  but  It 
la  safe  to  say  that  the  rule  for  which  rela- 
tor contends  has  been  substantially  adopted 
as  a  rule  of  decision  in  Arkansas,  California, 
Idaho,  New  Mexico,  Oklahoma,  and  Washing- 
ton, as  the  following  cases  will  show;  Pine 
Bluff  Corporation  v.  Toney,  06  Ark.  345,  131 
S.  W.  680,  Ann.  Cas.  1912B,  544 ;  Title  Guar- 
antee &  Trust  Co.  v.  R.  R.  Commission,  168 
OaL  295,  142  Pac.  878 ;  Hatch  v.  Consumers 
Co.,  17  Idaho,  204,  104  Pac  670,  40  L.  R.  A. 
(N.  S.)  263;  State  v.  Albuquerque  Water 
Supply  Co.,  19  N.  M.  36,  140  Pac.  1059,  L.'  B. 
A.  1915A,  246 ;  BartlesvlUe  Water  Co.  v.  Bar- 
tlesvllle  (Okl.)  150  Pac.  118;  Cleveland  v. 
Mald^  Water  Co..  69  Wash.  541,  125  Pac. 
769:  In  Texas,  the  Court  of  Civil  Appeals 
for  the  Fourth  Division  holds  to  the  same 
doctrine 

It  is  not  without  profit  to  note  of  the  fore- 
going line  of  cases  that  It  had  its  origin  in 
some  language,  used  arguendo,  in  Pocatello 
Water  Co.  v.  Standley  (1900)  7  Idaho,  155,  61 
Pac.  S18.  where  the  question  was  t>etween  the 
water  company  and  a  plumber,  not  the  pro- 
spective consumer,  and  related  to  the  reason- 
ableness of  the  company's  rule  by  which  it 
reserved  the  right  to  make  all  taps  of  Ita 
mains  and  pipes.  Considering  the  obligations 
of  a  water  supply  company  and  construing 
the  statute  of  that  state,  the  court  said : 

"Under  the  said  franchise  the  respondent 
*  *  *  is  obliged  to  lay  its  mains  and  pipes  in 
said  streets  ond  alleys,  and  deliver  water  to  the 
consumers  at  its  franchise  limits,  and  to  the 
line  of  the  pronises  of  tlie  ctmaamer,  if  such 
premises  Iwrder  on  said  frandiise  limits." 

That  case  vras  dted  to  sustain  12ie  rule  In 
Hatdi  T.  Gonsnmers  Oo.,  supra.  This  last 
case  (Hatch  Case)  went  to  the  Suiweme  Court 
of  the  United  States  (224  U.  S.  148,  32  Snpu 
Ct  466,  66  t.  Ed.  703),  and  the  decision  of 
that  court  Is  cited  in  the  brief  for  relator  and 
was  cited  by  the  Supreme  Court  of  Oklahoma 
as  sustaining  Its  ruling  In  BartlesvUle  Water 
Ca  T.  BartlesvUle,  supra.  But  the  only  ef- 
Uct  of  the  ruling  In  the  Supreme  Court  of 
the  United  States  was  that  the  Judgment  of 
the  state  court  requiring  the  water  company 
to  make  the  service  connection  at  Its  own  ex- 
pense Impaired  no  constitutional  right  of  the 
company  which  had  accepted  Its  charter  in 
1903,  in  contemplation  of  the  duty  of  water 
companies  as  clearly  settled  by  both  the  stat- 
ute law  and  decisions  at  that  time.  To  make 
the  matter  dear,  we  quote  the  language  of 
the  court: 

"The  charter  of  the  company  was  construed 
by  the  court  below  in  couneGtion  with  the  stat- 
utes in  force  at  the  time  of  the  grant  of  the 
franchise  in  the  light  of  the  construction  given 
to  those  statutes  in  decisions  made  prior  to 
such  grant.  We  excerpt  in  the  margin  •  •  • 
a  passage  from  the  opinion  in  one  of  those  cases 
(Pocatello  Case).  •  •  •  That  the  construe* 
tion  thuB  placed  upon  the  charter  bv  the  court 
below,  in  the  light  of  the  state  of  law  at  the 
thoe  of  Its  adopti<m,  did  not  amount  to  an  im- 
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pairment  of  the  obligations  of  the  charter  by 
subfiequent  iegiBlation,  is,  we  think,  too  clear  for 

anything  but  statement" 

The  Idea  which  seems 'to  underlie  all  the 
cases  holding  with  relator,  except  as  they  are 
affected  by  statute  or  ordinance,  may  be  fair- 
ly stated  as  follows:  Since  the  franchise  to 
furnish  water  is  affected  with  a  paMlc  use, 
requiring  all  consumers  to  be  served  on  equal 
terms,  and  since  water  companies  bare  the 
right  to  excavate  the  streets,  while  private 
persons  have  not,  the  du^  to  lay  service 
pipes,  whitdi  Involves  excavations,  and  so  the 
du^  to  deliver  water  on  the  consumer's 
pr^tilses,  must  devolve  upon  the  water  com- 
panies. 

[1-E]  We  do  not  feel  ttut  we  are  con- 
strained to  ad(V>t  ttie  relator's  view  of  this 
case  b7  the  theory  suggested  nor  by  the  cases 
which  seem  to  ad<^  It  as  the  reasonable 
foundation  of  th^r  dedsltns.  City  of  Mobile 
V.  Bienville  Water  Supply  Co.,  130  Ala.  384, 
30  South.  445,  in  common  with  a  multitude  of 
cases,  h(rtds  that  the  same  public  service 
must  be  extended  to  all  in  like  drcumstances 
and  without  discrimination.  We  fully  rec- 
ognize the  obligation  of  that  rule ;  but  we  are 
unable  to  see  that  It  sheds  any  particular 
light  upon  the  questioi  whetbu;  in  the  ab- 
sence of  contract  or  controlling  statute  or  or^ 
dlnance,  the  water  company  owes  the  con- 
sumer the  puMlc  duty  to  furnish  at  Its  ex- 
pense cOTinectlons  between  Its  main  and  his 
premises.  Respondent's  charter  operated,  no 
doubt,  as  a  general  permit  to  excavate  the 
streets  in  order  to  lay  its  mains  and  prepare 
Its  plant  tm  the  discharge  of  its  public  duty. 
But,  80  f&r  as  the  laying  at  pipes  and  the 
excavation  necessary  thereto  Is  concerned,  In 
the  beglnnlui;  of  Its  operations  In  auy  street, 
its  whole  r^ht  and  duty  was  to  lay  its  mains. 
It  could  not  compel  the  owner  of  any  abut- 
ting property  to  take  water,  and,  as  for  any- 
thing to  be  found  In  respondent's  charter  and 
its  contract  with  the  dty,  respondent  was 
left  free  to  contract  with  consumers,  subject, 
of  course,  to  the  general  principle  that  all 
consumers  in  like  circumstances  should  be 
treated  alike  and  reasonably,  and  subject, 
also,  to  the  stipulation  for  maximum  rates. 
Either  party  may  dig  trenches  for  the  laying 
of  service  pipe,  subject  always  to  reasonable 
municipal  regulations.  If  It  be  said  that  to 
accord  such  right  to  the  consumer  Is  to  per- 
mit a  private  use  of  the  street,  still  the  right 
to  such  use  Is  but  part  and  parcel  of  the 
right  of  access  which  cannot  be  taken,  In- 
jured, or  destroyed  without  compensation. 
To  employ  substantially  the  language  of 
Judge  Dillon,  the  abutting  owner  has  a  right 
of  passage,  and  also  other  rights  not  shared 
In  by  the  public  at  large,  special  and  peculiar 
to  himself,  and  arising  out  of  the  very  rela- 
tion of  his  lot  to  the  street  in  front  of  It 
These  are  rights  of  pr<q)erty.  The  private 
rights  of  abutters  are  not  limited  to  the 
easement  of  light,  air,  and  access.  They  are 


coextensive  with  the  use  to  which  the  street 
may  be  1^  law  devoted,  and  become  inte- 
gral parts  of  the  estate  of  the  abutting  own- 
er. In  dtles  and  towns  the  streets  are  com- 
monly devoted  to  the  conveyance  of  water, 
gas,  and  sewage,  and  the  abutting  owner's 
property  Is  essentially  dependent  upon  the 
use  of  the  streets  for  connectlMis  with  the 
appr(^rlate  means  of  conveyance.  3  Dillon 
Mun.  Corp.  (Btb  Ed.)  SS  1224-1227.  In  Mc- 
Claugherty  t.  Bluefleld  Waterworks  Co.,  67 
W.  Va.  286,  68  S.  E.  28,  32  L.  R.  A.  (N.  &) 
229,  the  Supreme  Court  of  West  Virginia 
says: 

"The  abutting  owner  has  th^  right  of  accm 
to  his  premises  through  the  street  for  coal  or 
wood  ov  other  necessary  things ;  the  right  of  in* 
crest  tor  persona;  and  why  may  we  not  call  this 
right  to  use  the  street  to  lay  his  pipe  for  Uie 
conveyance  of  water  a  right  of  access  constitDt- 
ing  a  property  right  in  the  street  which  he  may 
use  and  of  wuch  he  cannot  be  divested  7" 

And  that  court,  establishing  1^  Its  decree 
the  l^al  obligaUtm  ol  a  contract  by  whldi 
the  jonsnmer  agreed  to  ke^  Us  service  pipe 
In  repair,  as  neither  lacking  In  consideration 
nor  relieving  a  public  service  ocnporatlim  at 
its  duty  under  the  law,  and  knowing  pexh^ 
mtae  of  the  matter  of  tact  then  we  do^  said. 
In  line  with  an  averment  of  respondmt's  an- 
swer in  this  case,  that  such  was  the  general 
rule  in  dtles  and  towns.  There  can  be  no  dis- 
tinction In  principle  between  the  duty  to  lay 
service  pipes  and  the  duty  to  maintain  them. 
In  the  Hatch  Case,  supra,  which,  aa  we  bare 
seen,  turned  upon  the  construction  of  a  stat- 
ute, the  Supreme  Court  of  Idaho  recognises 
that  the  consumer  may  be  required  by  ordi- 
nance to  pay  the  expense  of  service  connec- 
tions when  a  statute  so  authcolz^  and  dtea 
some  cases  so  holding.  And  in  estate  v.  Al- 
buquerque VJater  Supply  Co.,  supra,  the  mosf 
elaborately  argued  of  the  cases  upon  wbldL 
relator  relies,  the  question  being  whether  the 
property  owner  or  the  water  company  must 
defray  Uie  expense  of  laying  the  service  pipe 
from  the  main  to  the  prcq^erty  line,  the  court 
said: 

"The  answer  to  the  qnestitm  necesurlly  de- 
pends upon  the  constmction  to  be  placed  upon 
the  franchise  and  contract  under  which  the  wa- 
ter company  opmtes,  for  it  is  dear  that  the 
contractang  parties  might  legally  atipnlate  that 
this  bnrden  should  be  borne  by  the  oonauraer. 
or,  on  the  other  band,  that  the  public  service  cor- 
poration should  assume  it** 

The  first  Missouri  case  on  this  question 
(Fisher  v.  St.  Joeepb  Water  Co.,  151  Ho.  An». 
530,  132  S.  W.  288)  follows  the  doctrine  of 
some  English  cases  and  State  v.  Gosnell,  lilt 
Wis.  606,  08  N.  W.  542,  61  L.  R  A.  33.  lu 
Wisconsin  the  question  turned  upon  a  stat- 
ute. The  Fisher  Case  was  followed  In  Jop- 
iln  V.  Wheeler,  173  Mo.  App.  590,  158  S.  "W- 
924.  The  reasoning  of  the  court  In  the  Jop- 
lln  Case  is  of  interest  ber&  In  the  course  of 
Its  opinion,  the  court  said: 

"The  city  argues  that  the  franchise  of  the 
company  Is  coextensive  with  the  entire  atroet. 
and  the  cnnpany's  obUgaticni  Is  to  deliver  water 
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It  the  property  line.  It  la  obvious  that  the 
porpoee  for  wliich  the  waterworks  system  Is 
maintained,  to  wit,  the  snppljins  of  the  inhab- 
itanti  of  the  city  with  water,  can  be  accom- 
pUdHd  hf  dther  method.  Unless  we  should  say 
that  the  supply  of  water  to  the  inhabitants  nec- 
esaarily  means  deliTering  It  to  the  consumer  at 
the  very  place  of  consumption,  a  position  not 
taken  1^  any  court,  and  not  contended  for  here, 
tim  the  question  of  who  should  connect  the  wa- 
ter mains  by  service  pipes  with  the  private  prop- 
erty was  properly  a  matter  of  contract  between 
the  dty  and  the  water  company,  and  should 
ban  been  embodied  in  the  francidae-ordinance. 
That  the  installation  and  maintenance  of  soch 
•errice  pipes  to  the  property  line  is  not  one  of 
the  necessary  inddents  and  oblisations  growini; 
out  <^  the  right  and  duties  of  the  water  company 
to  supply  water  to  the  inhabitants  of  the  city  is 
shown  by  the  fact  tliat  this  company  has  for 
25  years  discharged  Its  duties  withoat  so  doing," 

The  dlscQssion  need  not  be  further  pro- 
tracted; but  we  cite  some  cases  looking  yei7 
persuasively  to  respondent's  view,  and  quote 
a  dear,  and  as  we  think  a  correct,  statement 
of  the  law  in  dispute  which  is  fOTind  In  the 
language  of  Beed,  D.  J.,  speaking  for  tbo 
United  States  Court  of  Appeals  in  the  case 
of  City  of  Wichita  v.  Wichita  Water  Co.,  222 
Fed.  789, 138  C.  C.  A-  337,  a  very  recent  case, 
precisely  in  point,  in  which  the  court  evi- 
dently had  before  it  the  cases  cited  for  rela- 
tor here.  The  court  said: 

'Municipalities,  in  granting  franchises  to  or 
maUng  etwtracta  with  private  persona  or  corpo- 
rationB  to  fumisb  water  to  the  dty  and  its  in- 
habitants, may  require  the  water  company,  when 
the  statute  so  authorizes,  to  connect  the  service 
pipes  with  the  water  mains  as  a  part  of  the  con- 
sideraticni  that  shall  pay  for  the  privilege  of  fur- 
nishing the  water;  but,  in  the  absence  of  a 
diarter  or  contract  that  so  provides,  the  matter 
is  left  to  the  agreement  of  the  parties."  Jackson 
V.  EHlendale.  4  N.  D.  478.  61  N.  W.  1030;  Vin- 
ton WatCT  Co.  v.  Roanoke,  110  Ta.  661,  66  S. 
El  fSS;  Fronke  v.  Faducah  Waterworks,  88 
Ky.  467, 11  S.  W.  432,  718,  4  L.  R.  A.  265. 

[1-1 B]  The  rule  Is  well  settled  that  ambig- 
uous provisions  In  the  grant  of  a  public  fran- 
chise will  be  construed  in  favor  of  the  publia 
In  this  case  we  Qnd  nothing  to  the  point  one 
way  or  the  other  In  either  the  respondent's 
charter  or  its  contract  with  the  dty.  On  the 
subject  In  dispute  both  those  inatnunents 
are  dumb.  Ordinarily,  there  being  nothing 
to  the  contrary  in  the  language  of  a  contract. 
It  is  CfHupetent  for  the  parties  by  mutual 
ctmsent  to  interpret  for  themselves.  In  which 
event  it  Is  the  duty  of  the  court  to  enforce 
the  contract  according  to  the  Interpretation 
put  upon  It  and  practiced  by  both  parties. 
Blzby  V.  Evans,  174  Ala.  681,  57  South.  39; 
City  of  Greenville  v.  Greenville  Waterworks 
Co.,  125  Ala.  625,  27  South.  764.  On  this 
point  we  have  stated  above  the  averments  of 
the  answer.  So  far  as  the  alleged  practice 
Bnbeeqnent  to  the  ordinance-contract  of  June 
2, 1888,  is  concerned,  If  that  contract  had  un- 
dertaken, though  by  doubtful  expression,  to 
determine  the  right  of  consumers  in  the  re- 
spect at  issue,  or  If  the  relator's  contention, 
la  the  absence  of  contract,  were  determina- 
ble In  his  favor  on  any  general  prlnc^Ae  of 


law,  we  would  be  slow  to  hold  that  he  had 
been  bound  by  the  practice  of  the  water  com- 
pany though  acgnlesced  in  by  individual 
consumers,  for  he  had  no  control  over  nor 
any  responsibility  for  their  actions  la  the 
premises.  But  different  comddwations  may 
apply  to  the  period,  of  what  length  the  an- 
swer does  not  say,  reaching  from  the  time 
when  respondwt  began  to  furnish  water  to 
consumers  down  to  the  contract  of  June  2, 
1888.  In  making  that  c(mtract  the  mnnlclpal 
authorities  acted  competently  as  the  agent  of 
all  the  people  of  Birmingham,  then  and 
Uiereafter,  and  It  may  reasonably  be  presum< 
ed  to  have  known  the  state  of  the  matter  in 
which  It  undertook  to  act  Unfortunately  It 
said  nothing  to  the  pt^t  in  iasae.  At  best, 
for  relator  we  oould  only  assume  that  there 
was  a  tadt  understanding  that  respondeiU's 
prerlons  practice  had  not  been  unreasonable 
not  unlawful,  and  the  effect  of  this  under- 
standing would  be  strongly  rdnfioroed  by  any 
such  toilTersalit?  of  practice  as  la  alleged  In 
reBpmdrat's  answer.  We  have  stated  the 
reason  for  onr  condusUm  tliat  tbe  practice 
her^ofore  followed  Is  not  unreasmable,  nor 
prohibited  by  any  prindide  €€  general  law 
or  proTliEUon  of  statute  or  ordinance,  and,  on 
that  consideration,  without  reference  to  the 
practice  alleged,  we  hold  that  respondent 
has  the  legal  right  of  the  case,  and  hence 
that  the  trial  conrt  erred  In  sustaining  the 
demurrer  to  respondent's  answer. 

Relator  refers  to  the  decision  of  this  court  * 
in  City  of  Montgomery  v.  McDade,  180  Ala. 
1^,  60  South.  797.  That  case  holds  noth- 
ing to  the  contrary  of  what  we  have  here 
said.  It  will  be  seen  by  reference  to  City  of 
Montgomery  v.  Greene,  ISO  Aia.  322,  60  South. 
900,  on  which  in  the  main  the  decision  tn  the 
HcDade  Case  was  based,  that  the  holding 
was  simply  that  if  the  dty  desired  to  have 
the  water  measured,  it  should  furnish  the 
meter,  and  that  all  consumers  in  the  same 
class  must  be  treated  alike  by  the  dty  in  the 
territory  In  which  its  charter  allows  It  to 
operate.  In  these  cases  the  matter  of  laying 
service  pipes  was  determined  by  ordinance- 
contract. 

On  the  anthcffity  of  the  cases  dted  by  re- 
lattnr,  HcQniUln  and  Pond,  In  their  reqpeo* 
tlve  works  on  Unnldpal  Oofporatlons  and 
PnhUc  UtllltleB,  state  the  weight  of  author^ 
Ity  as  it  was  stated  in  State  t.  Blrming^iam 
WaterwOTks  Oo^  supra;  the  latter  citing 
meter  cases  along  with  the  rest  Bnt  Prot. 
Wyman  of  Harvard  Law  Sdioolt  In  his 
work  on  Public  Service  Oorporati(niB,  after 
referring  to  the  same  line  of  cases,  says: 

"On  the  other  hand,  there  ia  as  much  authority, 
if  not  more,  to  the  effect  that  the  requirement 
by  legislation  or  even  by  the  regulation  of  the 
company  that  the  consumer  shall  pay  for  his 
service  pipe  is  not  outrageous,  as  this  Installa- 
tion is  peculiarly  for  his  bene^t  and  no  part  of 
the  general  fndlities  of  the  system  In  the  ns» 
of  wnich  all  share  to  acaoA  degree,"  Volume  1* 
{821. 
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It  results  tnm  what  we  have  said  tliat  the 
jadgment  mart  be  lewsed,  and  the  cause 
remaaded. 

Reversed  and  remanded. 

ANDERSON.  C.  J.,  and  McGLBLLAN  and 
GABDNER,  JJ.,  concur. 


LFTTLE^OHN      UTTLEJOHN,  Oountj 
Treaaurer.    (5  Div.  608.) 

(Snpreme  Court  of  Alabama.    Vtb.  10,  191&) 

1.  CODNTIZS  «S3l51  — IHDXBTBDHBSS  — WAB- 
UNT8. 

The  iunance  hr  the  authority  of  the  com- 
missioners* courts  of.  interest- bearing  warrants 
on  the  count;  treaaurer,  payable  at  stated  times 
in  the  future  to  pay  for  public  buildings,  pub- 
lic roads,  and  bridges,  is  not  the  issuance  of 
bonds  within  Const.  1001.  {  222.  forbidding  the 
issuance  of  bonds  by  a  county,  except  after  sub- 
mission of  the  question  to  a  popular  vote,  and 
the  commiBsioners'  court  is  competent  to  issue 
su^  interest-bearing  warrants,  unless  restrain- 
ed by  section  224,  bmiting  county  indebtedness. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  S8  166.  2lS;  Dec.  Dig.  <^161.] 

2.  Counties  ^166— lKO»BTBa>»WB— "Cour- 
TY  Wabbant.*' 

A  county  warrant  Is  the  command  of  one 
duly  authorized  officer  to  another  to  i>ay  from 
county  funds  a  specific  sum  to  a  designated  per- 
son whose  claim  therefor  has  been  allowed  by 
the  court  of  county  commissioDera. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  S  259;  Dec  Dig.  «=s>166. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Connty  Warrant] 

8.- Counties  ®=»167— Indebtedness  — Wab- 

BANTS- NaTUBE  OF  COKTBACT. 

A  county  warrant  hag  not  the  attributes -of 
commercial  paper  and  Is  not  assignable,  and 
hence  no  action  can  be  bron^t  thereon  by  a 
transferee. 

[Ed.  Note.— For  other  cases,  see  Counties, 
G^t  Dig.  S  249;  Dec.  Dig.  <^167.] 

4.  CoUNTiEa  ^=>151— Indkbtednebs— "Bond." 

In  Const.  1901,  S  222,  forlndding  the  issu- 
ance of  bonds  by  the  county  except  upon  sub- 
mission of  question  to  popular  vote,  "bond," 
signifieB  an  oblicration  in  writing  to  pay  a  sum 
01  money  at  a  future  date  and  commonly  bears 
no  specific  desiimation  of  the  person  or  entity 
in  wnose  favor  the  promise  runs. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  §§  IfW,  218;  Dec.  Dig.  «=»151. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Bond.] 

5.  Counties  <S=>184  — Indebtedness— Bonds 

— XEGOTIABILriT— COinCBBCIAL  PAPBB.  . 

Itonda  authoritatively  issued  by  agencies 
of  the  government  are  commercial  paper  capable 
of  asxignment  and  transfer,  and  the  succeeding 
owner  may  found  an  action  thereon. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  §§  282,  285-288;  Dec  Dig.  «=3l84. 

For  other  definitions,  see  Words  and  Phrases, 
E^tst  and  Second  Series,  Commercial  Paper.] 

ft  OorNTiES  ®=»1G0{2)  — Indebtedness— In- 
terest—"Debt" — '  'DiADILITY. ' ' 

Under  Const.  1901.  §  215,  prohibiting  a 
county  from  levying  a  greater  rate  of  taxation 
than  one-half  of  one  per  cent,  provided  that  to 
pay  any  debt  or  liability  now  existing  or  here- 
after incurred  for  public  bridges  or  roads,  an  ad- 
ditional levy  may  be  made,  the  terms  "debt" 
and  "Itnbility"  comprehend  the  engagement  for 


Syment  of  interest,  and  recognise  the  power  to 
cur  obligatioB  to  he  discharged  in  the  future. 
[Ed.  Note.— For  other  cases,  see  GonntiM^ 
Gent  Dig.  i  303;  Dec  Dig.  «»190(2). 

For  other  definitions,  see  Words  and  Phnuei, 
First  and  Second  Series,  Del>t;  liability.] 

7.  Counties  ®=al96— Taxation— Ditebsiob 

or  Pboceeds. 

Under  Const  1901.  |  215,  limiting  the  rate 
of  taxation,  but  inovldmg  that  to  pay  any  debt 
or  liaUlity  for  necessary  public  buildings,  bridg- 
es, or  roads  an  additional  levy  may  be  made  the 
application  of  the  proceeds  of  a  special  levy 
to  provide  means  to  discharge  a  debt  or  liabilitr 
for  the  construction  of  public  roads  to  the  pay- 
ment of  installments  oi  interest  on  soch  debt 
or  liability,  is  not  a  dlTersion  of  the  proceeds  of 
the  special  levy. 

[Ed.  Note;— For  other  eases,  see  Gonntics, 
Gent  Dig.  |  SOT;  Dee.  Dig.  «s>19B.3 

Appeal  from  Olrcolt  Court  GtiUtoD  Conn- 
ty; W.  W.  Pearson,  Judge. 

Bill  by  H.  T.  Llttlej(^  as  a  taxpayer  of 
Chilton  county,  against  J.  WUey  UttJejohn, 
as  Treasurer,  to  enjoin  payments  out  of  the 
county's  money  on  certain  interest-bearing 
warrants  Issued  by  the  commissioners'  court 
of  the  county  to  J.  6.  Brown  In  payment  of 
certain  road  work  construction  under  con- 
tract made  with  the  commissioners'  court. 
From  a  decree  denying  relief,  respondent  ap- 
peals. Affirmed. 

The  road  improvement  warrants  referred 
to  In  the  opinion  read  as  follows: 
"$500  Na  1 

"Know  all  men  by  these  presents  that  the 
county  of  Chilton,  state  of  Alabama,  for  value 
received,  is  justly  indebted  to  J.  G.  Brown,  cod- 
tractor,  in  the  principal  sum  of  five  hundred 
dollars,  and  the  treasurer  of  said  county  is  here- 
by authorized,  ordered  and  directed  to  pay  to 
said  J.  G.  Brown,  contractor,  or  his  assigns  the 
said  sum  of  five  hundred  dollars  from  the  fund 
hereinafter  designated  on  the  15tb  day  of  Jan- 
nary,  1914,  1917,  1918,  with  interest  thereon 
from  the  date  hereof  at  the  rate  of  6  per  cent 

Ser  annum  payable  annually  on  the  15th  day  of 
anuary  in  each  year  on  presentation  and  sur- 
render of  the  coupons  hereto  attached  bearinr 
the  signature  of  the  Judge  of  probate  of  ssia 
county,  as  they  respectiTely  mature.  Both 
principal  and  interest  of  this  warrant  are  pay- 
able in  lawful  money  of  the  United  States  of 
America  at  the  ofiice  of  tfae  treasurer  of  said 
county  in  Clanton,  Alabama,  from  the  special 
fund  raised  by  special  tax  levied  and  collected 
and  to  be  levied  and  collected  upon  the  tazabls 
property  of  said  county  to  pay  the  debt  cre- 
ated for  constructing  and  improving  the  pnbUe 
road  running  from  Clanton  to  the  line  of  Chilton 
and  Shelby  counties,  at  or  near  South  Caleia 
via  Thorsby  and  Jemison  in  Chilton  county. 

"This  warrant  is  one  of  a  series  of  rime  war- 
rants of  like  tenor  and  effect  excepting  as  to 
date  and  time  of  payment  authorized  by  tbs 
court  of  county  commissioners  of  said  count; 
to  be  issued  to  J.  G.  Brown  for  constructiiig 
and  improving  said  public  road  running  from 
Clanton  to  the  line  of  Chilton  and  Shelby  coun- 
ties pursuant  to  contract  providing  therefor  en- 
tered into  by  the  court  of  county  commissioners 
of  said  county  and  J.  G.  Brown  on  the  26th 
day  of  October,  1914. 

'^It  Is  hereby  certified,  recited,  and  declared 
that  the  claims  of  said  contractor  evidenced  by 
this  warrant  has  been  audited  and  allowed  \v 
the  court  of  county  commissioners  of  said  coun- 
ty and  has  been  duly  registered  in  &  book  kept 
for  that  purpose;  and  that  the  said  sum  is  law- 
fully due  said  contractor:   that  a  special  tax 
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upon  the  taxable  property  of  said  coaaty  in 
such  amount  as  mar  be  necessary  to  pay  the 
debt  evidenced  by  this  warrant  and  the  other 
warrants  of  said  wriei,  with  interest  thereon  at 
n-atnrity  will  be  levlecl  and  collected;  that  aU 
bct3,  conditioiis,  and  thinga  required  to  be  done 

Ere«dait  to  and  in  the  isaaance  of  this  warrant 
are  been  prcrperly  done,  have  happened  and 
have  been  performed  in  regular  and  due  form 
and  time  aa  required  by  law. 

"In  testimony  whereof,  I,  E.  B.  Deason,  judge 
of  probate  of  Chilton  connty,  Alabama,  being 
duly  autborized  to  execute  this  warrant  have 
hereto  aubscribed  my  name  officially  and  affixed 
my  official  Mid  tbla  4th  day  of  January,  1915." 

The  Interest  coupona  were  in  the  following 

fono: 

*^o.  L  9  . 

"On  Jannarr  15,  1916,  the  treasurer  of  Chil- 
ton county,  Alabama,  will  pay  to  J.  G.  Brown, 

contractor,  or  hia  afwigna    dollars  at  hie 

office  in  Clanton,  Alabama,  from  the  special 
fond  raised  by  special  tax  levied  and  collected 
upon  the  taxable  property  of  said  county  to 
pay  tbe  debt  created  tor  constructing  and  im- 
proving the  county  road  running  from  Cianton 
to  the  line  of  Chilton  and  Sbelby  counties  at 
01  near  South  Calera,  via  Thorsby  and  Jemison 
in  said  county,  being  interest  then  due  on  road 
improvement  warrant  issued  to  said  contractor 
No.  .  Judge  of  Probate." 

Hie  certificate  of  r^lstratlon  was  as  fol- 
bwt: 

"T  hereby  certify  that  I  have  roistered  tUa 

claim  aKflinst  the  special  fund  raised  by  special 
tax  levied  and  collected  and  to  be  levied  nnd  col- 
lected upon  the  taxable  property  of  Chilton 
connty,  Alabama,  to  pay  the  debt  created  for 
constructing  and  improving  the  public  road  mn- 
rine  from  Clnnton  to  the  line  of  Chilton  and 
f'heiby  counties  at  or  near  South  Calera  via 

Thorsby  and  Jemisoo  in  said  county  thia  

day  of  ,  191-. 

"R^stration  No.  .   , 

"Connty  Treasurer  of  Chilton  County,  Ala." 

J.  B.  Atkinson,  of  GlantoD.  for  appellant 
Curry  &  Walker  and  Smith  &  Gerald,  all  of 
Clanton,  for  appellee.  Hlddleton  &  Beyn- 
olds,  ot  Oanton,  BPedally,  for  warrant  hold- 
ers. 

McCLELLAN,  J.  [1]  It  mint  be  refcarded 
as  settled  that  the  Issuance  by  the  anthortty 
of  a  commisslonera*  court  of  Interest-bearing 
warrants  Mi  the  county  tieasurm,  payable  at 
stated  tlincs  In  the  futnre,  to  pay  for  public 
bnlldtam  public  roada  and  bildges.  Is  not  the 
bsoanoe  of  bonds  by  ttie  cooaty  wltbln  the 
provisions  trf  section  222  of  the  Constltntlon; 
and  that  oommlBBlonera'  courts  are  compe- 
tent, nnlesB  restrained  by  the  debt  limit  fixed 
in  8ecti<m  224  of  the  Cmstitntlon  (Hagan  v. 
Gom'rs.  160  Ala.  S44.  49  South.  417,  37  R 
A.  [N.  8.]  1027 ;  Ounter  r.  Hackworth.  182 
AU.  205,  62  South.  101;  O'Bear  v.  Sartain, 
60  Sooth.  554),  to  Issue  Interestbearlng  war- 
rants of  the  character  atwre  described  (Tal- 
ley  V.  Jackson  Co.,  175  Ala.  M4,  80  South. 
167;  Matkin  v.  Marengo  County,  187  Ala. 
155.  34  South.  171). 

[Z,  1]  A  connty  warrant  *iB  the  command 
oC  one  duly  authorised  elBcer  to  another^ 
'^oee  duty  It  la  to  obey,  to  pay,  from  oonn^ 
funds,  a  speHAeA  sum  to  a  designated  person 
whose  claim  therefor  has  been  allowed  by 
tbe  court  of  connty  commissioners:''  Sarage 
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T.  UAtbewB,  06  Ala.  686,  687,  18  Soafb.  828. 
Svdi  a  warrant  has  not  the  attributes  of 
cmnmevdal  paper,  and  la  not  asslgnatde,  so 
as  to  be  made  the  toundntlon  of  an  action  at 
the  suit  ot  a  transferee.  Sarage  t.  Matbewa, 
supra. 

[4, 6]  As  emplf^ed  in  aectkm  222  of  the 
Oonstltutlon,  the  term  "bond"  signifies  an  ob- 
lation In  wrltliK  to  pay  a  sum  of  mamr. 
It  Imports,  necusarlly,  a  promise  to  pay  a 
certain  sum  of  money  at  a  fatnre  date^  and 
commoily  bears  no  specific  destgnattcm  of  the 
penHm  or  entity  in  whose  fiiTor  Its  promise 
runs.  Bonds  anthmrltatlT^  issued  by  agen- 
cies of  the  governments  are  commercial  paper 
and  are  capable  ot  assignment  and  of  trans- 
fer, and  the  succee^ng  owner  may  of  course 
found  an  action  npm  It.  BbuAman  t,  Leh- 
man, 63  Ala.  647,  660;  86  Am.  Bep.  67.  Oliere 
Is,  hence,  a  marlced  fundamental  dlff^ence 
betweoi  county  warrants  and  the  connty 
bonds  to  whldk  section  222  of  the  organic 
law  makes  goremlng  reference.  The  fact 
that  both  county  warrants  and  coun^  bonds 
may  be  made  presentable  and  payable  at  a 
future  specifled  date,  and  that  they  boir  In- 
terest tbr  prescribed  periods  does  not  suffice 
to  eltnUnate  the  stated  characteristic  dlstlnO' 
tions  between  them.  One,  the  warrant  Is  ui 
order  to  pay  when  in  funds ;  wbUe  the  other, 
the  bond,  is  promise  to  pay. 

[I]  SecUon  216  of  the  OonsUtutlon  pro- 
vides: 

"No  county  in  this  state  shall  ba  authorised  to 
levy  a  greater  rate  of  taxation  In  any  one  year 
on  the  value  of  the  taxable  property  therein 
than  one-half  of  one  per  centum :  Provided, 
that  to  pay  debts  existing  on  the  sixth  day  of 
December,  eighteen  hundred  and  seventy-five,  an 
additional  rate  of  one-fourth  of  one  per  centum 
tr^y  be  levied  and  collected  which  ahall  be  ap- 
picprlated  exclusively  to  the  payment  of  such 
debts  and  the  interest  thereon :  Provided  far- 
ther, that  to  pay  any  debt  or  liability  now  ex- 
isting against  any  county^  incurred  for  the  erec- 
tion, construction,  or  maintenance  of  the  neces- 
sary public  buildings  or  bridges,  or  that  may 
hereafter  be  created  for  the  erection  of  neces- 
sary public  buildings,  bridges  or  roads,  (a)  any 
county  may  levy  and  collect  such  special  taxes, 
not  to  exceed  one-fourth  of  one  per  centum  as 
may  have  been  or  may  hereafter  be  authorized 
by  law,  which  taxes  so  levied  and  collected  shall 
be  applied  exclusively  to  the  purposes  for  wtidi 
the  same  were  so  levied  ana  collected." 

It  Is  to  be  observed  that  this  section  ccm- 
templates  the  creation  of  debts  (necessarily 
within  the  debt  limit  fixed  by  section  224  of 
the  Constitution)  by  county  governing  bodies, 
for  the  county  purposes  defined  in  section 
215;  to  satisfy  and  discharge  which  a  levy 
or  levies  of  the  special  taxes  prescribed,  not 
exceeding  one-fourth  of  mte  per  centum,  may 
be  made. 

The  power  to  Inenr  a  debt  or  liability,  for 
the  puUie  pnrpMes  named  In  sectton  216,  Is 
expresfl[Iy  recognised  tberdn;  and  tbe  au- 
Uioxlty  to  levy  the  special  taxes  described  in 
that  section  is  conferred  to  the  prescribed 
and  excluslTe  eaid  of  discharging  tbe  debt 
or  liability  so  Incurred.  Tbe  terms  "debt" 
and  "liability,**  as  thoe  employed,  compre- 
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bend  tbe  engagement  for  and  the  payment 
of  Interest  as  an  inddent  to  tbe  principal  ob- 
ligation validly  assumed  by  the  county  In  or- 
der to  provide  public  bnildinga,  public  roads, 
and  bridges.  While  the  sectirai  does  not  es- 
tablish the  existence  or  antecedent  creation  of 
a  debt  or  liability  as  a  omdttlon  precedent 
to  tile  right  to  levy  special  taxes  to  pay  for 
public  buHdlngB,  public  roads,  or  bridges 
(Son.  By.  Ca  v.  Oherokee  County,  144  Ala. 
680,  42  South.  W),  yet  it  does  contemplate 
the  incnrrliv  ct  obligations  for  those  pur- 
poses, to  be  satisfied  and  discharged  In  the 
fotnre,  and  intoidB  the  gathering  of  the 
means  to  that  end  by  and  through  the  impo- 
sition of  the  special  taxes  described  in  seo- 
tlon  215.  Being  thus  authorized  and  em- 
powered to  provide  those  public  necessities 
by  an  assurance  ot  the  sobsequent  payment 
therefbr,  it  cannot  be  reasonably  doubted 
that  tbe  makers  of  tile  Constitution  contem- 
plated, and  intended,  that  tbe  means,  tiins 
apedally  afforded,  to  subsequently  disdiarge 
tb.B  debt  or  liability  could  be  validly  devoted 
to  the  payment  of  Interest  thereon  as  a  part 
of  the  obUgatton  assumed  by  the  county  in 
providing  the  public  necessAties  described  in 
the  sectifm.  Sudi,  In  effect,  was  the  ruling 
ot  this  coort,  more  than  tm  years  ago,  in  Tal- 
ley  V.  Jackson  County,  supra,  and,  in  its 
predecessor,  Matkln  v.  Blarengo  County,  su- 
pra. 

[7]  It  results,  therefore,  that  the  applica- 
tion ot  the  proceeds  of  a  spedal  tax  levied 
under  section  216  of  the  Constitution,  to 
provide  means  to  discharge  a  debt  or  liability 
Incurred  for  the  construction  or'  maintenance 
of  public  roads,  to  the  payment  of  Install- 
ments of  Interest  on  such  debt  or  liability  Is 
not  a  diversion  of  tbe  proceeds  of  that  special 
levy  from  the  public  purpose  to  which  those 
proceeds  must,  under  that  section,  be  exclu- 
sively devoted. 

The  report  of  the  appeal  will  contain  a 
copy  of  the  "road  Improvement  warrants," 
together  with  a  copy  of  the  "Interest  coupon," 
and  the  "certificate  of  registration,"  exhibited 
with  the  bUL  The  bill  seeks  an  injunction  to 
restrain  the  county  treasurer  from  paying 
warrants  numbered  from  1  to  24,  inclnsive, 
drawn  upon  that  official,  to  be  paid  out  of 
the  special  fond  constituted  of  the  proceeds 
of  a  special  tax  levied  for  the  express  pur- 
pose of  constructing  and  maintaining  a  cer- 
tain line  of  public  road  in  Chilton  county. 
They  are  warrants,  not  bonds,  and  hence  are 
without  the  provisions  of  section  222  of  the 
Constitution.  Not  being  bonds,  the  right  to 
issue  them  for  the  purpose  stated  did  not 
depend  upon  a  favorable  election  held  as 
provided  in  section  222  of  the  Constitution. 
The  commissioners'  conrt  of  Chilton  county 
possessed  and  possesses  the  power  and  au- 
thority to  determine  what  public  road  or 
roads  should  be  constructed  or  maintained  in 
the  county ;  and,  likewise,  the  power  and 
authority  to  select  and  to  decide,  aa  was  done 


tn  this  instance,  to  what  public  road  Im- 
provement the  proceeds  of  tlie  special  tax 
should  be  devoted.  The  special  tax  was 
levied  to  afford  the  special  fund  agalmt 
which  the  warrants  in  question  are  drawn, 
and  was  designed  to  discdiarge  a  "debt  or 
liability"  validly  Incurred  for  a  purpose  with- 
in tbe  provision  of  section  216  of  the  Coud- 
tutlon. 

The  bill,  proceeding  as  it  does  on  the  the- 
ory that  the  warrants  are  voUl,  and  for  that 
reason  their  payment  by  tile  treasurer  should 
be  restrained,  is  not  well  founded.  It  is  .witlt- 
out  equity.  The  decree  appealed  frmn  so  om- 
clnded,  and  was  hence  well  rendered.  It  Is 
affirmed. 

AflSrmed. 

ANDEBSON,  C.  X.  and  8AXRB  and 
UABDNEB,  JJ.,  concur. 


BROTHEES  et  bL  v.  RUSSELL  ft  DUKE 
et  al.    (7  Div.  767.) 

(Supreme  Court  of  Alabama.    Feb.  8,  1918. 
Rehearing  Denied  March  30,  1916.) 

1.  ArrAcmiENT  «=9287— Bowd— Subbenote— 
Rights  of  StraETT, 

A  surety  on  a  replevy  bond  who  in  due 
time  and  according  to  toe  terms  of  the  bond  de- 
livered the  property  to  the  sheriif  before  for- 
feiture, notwithstanding  any  interest  in  tbe 
property  which  he  may  have  had,  was  then  en- 
titled to  assert  any  claim  which  he  could  ban 
asserted  before  the  bond  was  executed. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  {{  909-1017 ;  Dec  Dig.  ^287.] 

2.  Ohattel  Hostoaoxb  «=3294  —  Psesbbva- 

TION  OF  PbOFKBTT— RBVBDT  AT  LAW. 

Where  complainant  attempted  to  enforce 
ills  mortgage  lien  oo  cotton  by  a  dalm  suit  un- 
der the  statute  which  failed  because  it  was  sub- 
ordinate to  a  landlord's  lien,  he  might  file  bis  blU 
in  the  nature  of  a  bill  to  redeem  from  the  land- 
lord and  to  foreclose  against  tbe  t^ant  as  to  tbe 
excess  on  brining  into  court  a  sum  of  moner 
sufficient  to  aatia^  the  landlord's  lien,  since  tbe 
mistaken  daim  suit  did  not  prejudice  the  com- 
plainant, as,  his  lien  being  subordinate,  the 
lower  court  was  without  jurisdiction  to  give  lum 
the  relief  to  which,  on  tiie  bill  in  eqmty,  h» 
would  be  entitied. 

[Kd.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  |  682;  Dec.  Dig.  ^204.] 

3.  Chattel  Mobtoaoeb  «»300— Kxlb  to  Bh- 

FOBCE— PaBTIES— MOBTOAGOB. 

On  a  bill  b^  the  mortgagee  of  cotton  to  m- 
deem  from  a  prior  landlord's  lien  and  to  fore- 
close as  to  the  excess  against  the  tenant,  where 
tbe  tenant's  interest  liad  not  been  determined  and 
it  could  not  be  said  that  be  had  no  inter«t,  nib- 
Ject  to  the  mortgage,  the  tenant  was  a  necessary 
party. 

[Ed.  Note.— For  other  cases,  see  Chattel  Uort- 
gnges.  Cent.  Dig.  H  686-680;  Dea  Dig.  ^ 

300.] 

4.  JunouBHT  «S3707— Smr  to  Bhfobcb  has 
—Pasties. 

The  mortgagee  of  cotton,  giving  a  replevT 
bond  ia  an  attachment  suit  by  tbe  landlord,  wis 
not  a  party  to  tbe  suit  so  aa  to  make  a  jodf- 
ment  there  rendered  conclusive  against  bu 
mortgage  lien,  as,  so  long  as  the  conditions  of 
the  bond  were  nnfulfiUed,  lie  could  propotind 


CssFor  other  cases  ses  lun*  topic  and  KBT-NUUBBR  In  all  Key-Numbered  DlssoU  uut  indexei 


Digitized  by  Google 


BKOTHXBS  T.  RUSSELL  ft  DUEB 


451 


DO  claim  and  hit  ownership  as  mortgagee  could 
Dot  be  disposed  oL 

[Ed.  Not&— For  other  caaes,  see  Jadsmentt 
CenL  Dig.  {  1230;  Dec  IHg.  ^707.] 

5.  JUDUMCfiT    «S9i7(lI>  — iiUlT    TO  KNrOBCE 

Id  Boeh  attachment  suit,  the  jndgment 
sgainst  the  tenattt.  if  he  was  brought  in  bj  per- 
sonal service,  or  appeared,  bound  him  and  his 
interest  in  the  propertj  levied  upon,  and  if  lie 
was  broDgbt  in  oy  levy  of  the  attachment  only, 
the  jndgment  was  not  strictly  and  for  all  pur- 
poses in  rem,  and  bound  only  the  tenant's  in- 
terest in  the  property. 

l£d.  Note.— For  other  cases,  see  Judgment, 
Cent.  l>ig.  i        Dec.  Uig.  ^17(11).] 

6.  Attachment  *=5>287— Landwbd'b  Lnif-* 

E.troBCEME  NT— I NIEBVENTION . 

Under  Code  1907,  If  6039-0043.  rutins  to 
trial  of  the  right  of  personal  property  and  to 
interpleader,  and  to  claim  by  a  mortgl^ee,  com- 
plainant, the  mortgagee  of  cotton,  not  claiminr 
primary  ownership  thereof,  could  intervene  in 
an  attachmnt  salt  to  enforce  a  landlord's  lien 
only  to  assert  a  lien  paramoant  Co  the  landlord's 
lien:  Mid  etrald  also  show  that  tha  lai^lord  had 
no  lien. 

[Ed.  Note— For  other  cases,  see  Attachment, 
CenL  Dig.  {{  899-1017:  Dec  Dig.  «=»287.] 

Appeal  from  Cltr  Court  GadBdui ;  John 
H.  Dlsque,  Judge. 

BUI  for  Injuuction  by  Russell  ft  Duke  and 
others  against  I.  S.  Brothers  and  others. 
Jadgmoit  for  plaintiffs  overmllDg  a  demur- 
rer to  the  bill  and  a  motion  to  dismiss  the 
iDjnnction,  and  defendants  appeal.  Affirmed 
la  part,  and  reversed  and  remanded  in  part 

Culll  ft  Martin,  of  GadBden,  for  a[^>tilaiit8. 
W.  J.  Boykin,  of  Gedaden,  t<a  ajqpelleefl. 

3ATRB,  J.  [1]  In  the  attadiment  suit  of 
Brothtfs  against  HcCone  Judgment  by  de- 
ftnlt  was  rmdered  fttr  lAaintlff,  and  the 
property  lerled  upon,  tIx.,  three  bales  of 
cotton,  was  condemned  to  be  sold  for  the  sat- 
isfaction of  the  Judgment  Russell  ft  Duke 
had  beCiome  sureties  for  McCone  In  a  replevy 
bind,  and  in  due  time  delivraed  the  property 
to  the  sheriff  as  they  were  required  to  do 
Qotwlthstandlng  any  dalm  against  or  Inter- 
est in  the  pnverty  th^  may  luiTe  had.  By 
so  dellTering  the  pn^rtjr  to  the  abwiff  be- 
fwe  forfeiture  and  according  to  the  terms 
of  tbdr  undertaking  as  sureties  on  the  bond, 
their  own  independent  rights  in  <»  to  Uie 
property  remained  unaffected,  and  they  were 
theo  entitled  to  assert  any  claim  to  It  which 
they  could  have  asserted  before  the  bond  was 
executed.  Boswald  ft  Stall  t.  H(AUe  ft 
Teague^  85  Ala.  7S.  4  South.  177,  7  Am.  Bt 
Rep.  23. 

12}  Russell  ft  Duke  bad  a  mntgage  Uen  on 
the  property,  and  this  ttiey  then  tried  to  en- 
force by  a  daim  stilt  under  the  statute;  But 
thdr  mortgage  lien  was  subordinate  to  the 
landlord's  lien  whic9i  Brothers  had  under- 
taken to  enforce  by  bis  attadunent,  and 
Jn^ment  wrait  against  them  on  the  trial  of 
the  right  of  property  which  followed  upon 
the  interposition  of  their  claim.   They  then 


filed  this  bill  alleging  that  Brothers'  Jndg- 
ment against  UcCune  was  in  excess  of  his 
Hen  upon  the  property,  and  that  the  proper- 
ty was  worth  more  than  the  lien  to  which 
he  was  Justly  entitled.  They  paid  the  costs 
of  the  claim  suit  and  have  offered  to  pay  the 
Just  amount  of  any  lien  Brothers  may  bsTe 
had  as  landlord,  bringing  Into  court  a  sum 
of  miMiey  adequate  to  satisfy  that  Hen  as 
they  alleged,  and  asking  the  court  of  equity 
to  ascertain  and  establish  the  amounts  and 
priority  of  the  Hens  claimed  by  themselves 
and  Brothers,  and  to  preserve  the  property 
in  the  meantime  by  an  InJunctloo  against 
any  dlqiKMition  of  it  by  the  sheriff  or  Broth- 
ets.  The  court  issued  the  injunction,  and 
then  overruled  a  demurrer  to  the  bill  and  a 
motion  to  dissolve  the  injunction. 

[S]  The  general  effect  of  the  argument 
against  the  decree  below  is  that  complain- 
ants bad  thdr  day  In  the  law  court  and  will 
not  be  allowed  to  review  the  Judgments  of 
that  court  by  an  appeal  to  equity.  The  bill 
has  eqolty,  and  the  injunction  was  not  Im- 
proper, as  being  the  only  available  means  of 
making  effectual  any  relief  that  may  tie  de- 
creed to  complainants.  The  interpoeltitm  of 
the  claim  suit  should  not  prejudice  com- 
plainants in  equity  for  the  reason  that  com- 
plainants' Uen  bring  subordinate  to  that  of 
Brothers,  fin-  vbom  the  sheriff  Is  acting  as 
agoit,  the  law  court  was  without  Jurisdic- 
tion to  give  complainants  the  rell^  to  which, 
oa  the  averments  of  tlie  bill,  they  are  in 
equity  mtttled.  Stevens  r.  Rosier,  114 
Ala.  563,  22  South.  121.  Gomplaluants  are 
nV>t  estc^iped  by  thdr  mistaken  daim  suit 
because  they  took,  and  oonld  take,  nothing 
by  it  while  the  only  legal  detriment  Broth' 
era  could  In  any  event  suffer  by  that  actltm 
has  been  forsstalled  by  complainants'  pay- 
ment of  the  costs.  Ctnnplalnants  are  in  the 
position  of  second  lienors,  and  their  bill  Is 
at  once  a  bill  tb  redeem  from  Brothers  and 
to  foreclose  against  HcCun&  It  cannot  be 
safdy  said  that  McCnne  has  no  interest  in 
the  property.  Its  value  has  not  been  deter- 
mined, and  for  aught  i^ipearing  it  may  be  in 
excess  of  the  total  amount  of  the  Judgmmt 
and  costs  In  the  original  attachment  snlt 
If  80,  the  overplus  will  belong  Eo  McOone 
subject  to  complainant's  mortgage,  and  tha 
exjstence  of  the  mortgage  and  the  amoiuit  of 
tfte  Indebtedness  thereby  secured  cannot  be 
determined  in  the  absence  of  the  aUeged 
mortgagor.  McCune  was  therefore  a  neces* 
saiy  party  to  the  bill,  and  the  demurrer  tak- 
ing this  point  should  tOLve  been  sustained. 

[4,  5]  Complainants  were  not  parties  to  the 
attachment  proceeding  in  such  sort  as  to 
make  the  Judgment  then  rendned  conclu- 
sive against  their  mortgage  lien  <m  Uie  prt^ 
erty  upon  which  the  attachm^t  was  levied. 
Maas  ft  Block  v.  Long,  70  Ala.  243.  So  long 
as  the  conditions  of  the  bond  remained  un- 
fulfilled they  could  propound  no  claim  oC 
theirs;   but  their  ownership  as  mortgagees 
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cotdd  not  be  disposed  of  without  their  pres- 
ence and  an  opportunity  to  be  heard  on 
their  own  acconut.  Hudson  v.  Wright,  164 
Ala.  298,  51  South.  380,  137  Am.  St  Rep.  65. 
The  Judgment  against  McCune,  if  he  was 
brought  in  by  personal  service,  or  appeared, 
bound  him  and  his  interest  In  the  property 
levied  upon;  If  he  was  brought  In  by  levy 
of  the  attachment  only,  the  judgment  was 
not  strictly  and  for  all  purposes  In  rem; 
it  bound  only  HcGune's  Interest  in  the  prop- 
erty. Kress  t.  FQiter,  182  Ala.  677,  81  Sontb. 
377. 

[6]  It  ^ould  be  noticed,  further,  that  com- 
plainants In  this  bill,  not  claiming  primary 
ownership  of  the  property,  could  under  the 
statute  Intervene  In  the  attachment  suit  only 
fOT  the  purpose  of  asserting  a  Uen  para- 
mount to  the  q;>eclflc  lien  claimed  by  Broth- 
ers. Code,  SS  608&-6043.  ,They  could  hare 
shown  that  Brothers  had  no  lien.  Samuel 
Gans  Co.  V.  Tys<Hi,  170  Ala.  613,  64  S'outh. 
237.  But  if  he  had  a  lien  for  whatever  small 
amount — and  the  adjudication  established 
the  fact  that  he  had  a  lien  In  some  amount — 
the  judgment  denying  complainants  all  re- 
lief under  their  claim  suit  was  the  only  judg- 
ment the  law  court  could  render.  The  rec- 
ord shows  that  cmnplalnants  moved  the 
court  to  de<dare  and  enforce  their  subbrdl- 
nate  lien  according  to  equity,  but  the  court 
properly  refused  to  take  cognizance  of  their 
claim.  The  statute  makes  no  provision  for 
any  such  case,  and  complainants  can  have 
relief  in  a  court  of  equity  only.  It  may  be 
that  the  statute  might  well  be  amended  so  as 
to  allow  a  distribution  of  the  proceeds  of 
property  attached  am<mg  lienhoiders  accord- 
ing to  tb^  respective  priorities  In  cases  of 
this  sort,  as  counsel  suggests,  but  the  court 
has  no  anthfHlty  to  make  the  amendment 
It  results  tnm  the  statute  ae  it  Is,  permit- 
ting only  paramount  lienhoiders  to  inter- 
pose by  claim  suit,  that  snbstantlaUy  the 
whole  controvenor  between  complainants  and 
Brothers,  except  the  Ilea  of  the  latter  under 
his  Judgment  tar  costs,  remains  to  be  dispos- 
ed of  in  the  equity  court 

The  demurrer  should  havo  been  snstalned, 
as  we  have  said,  but  the  biU  containing  equi- 
ty, and  its  defect  being  amendable,  there 
was  no  error  in  overruling  the  motion  to  di»* 
solve  the  injunction. 

Affirmed  in  part,  reversed  in  part,  and  re- 
manded. 

AKDBR80M,  a  and  SOUERVIIiLB 
and  OARDNBR,  ctncor. 


WHITE  V.  STATE.    (6  Div.  232.) 
(Supreme  Conrt  of  Alabama.    Feb.  3,  1916. 
Rehearhig  Denied  March  30,  1916.) 

1.  Cbiuinal  Law  «=>360(1)— Evidenob— Ad- 
in8SIBII.ITT— RiS  Gest.«. 

The  statement  of  deceased  at  tlie  time  of 
the  shooting  that  "they  got  [him]  ttom  hMnd 


the  barrel"  is  admitisible  in  a  prosecution  for 
murder  as  res  gestee. 

[Ed.  Note.— For  othrar  cases,  see  Criminal 
Law,  Cent  Dig.  {  811 ;  Dec.  Dig.  «s>366(l).] 

2.  WoBDs  AND  Phrases— "Cut  SmxLs.** 

A  "cat  shell"  is  one  in  which  the  part  con- 
taining the  shot  is  nearly  gevereA  from  the  part 
containing  powder,  so  as  to  be  projected  in  a 
unit,  inflicting  a  more  dangeroDS  wound  tiian 
if  the  shot  were  scattered. 

5.  HoiaOIDB  ^=3160— BVIDBNOB— Aduibsibii.- 

ITT. 

The  fact  that  one  accused  of  murder  bnd  in 
bis  possession  cut  shells  is  admissible  in  connec- 
tion with  evidence  of  the  character  of  deceased's 
wound. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent  Dig.  S  301 ;  Dec.  Dig.  ^leO.} 

4,  HOUICIOB  ^aldOh- EVIDKNCB— ADlU8BtBIl> 

rry— Motive. 

PoesessioD  of  cut  shells  and  a  shotgun  by 
one  accused  of  murder  is  admuaible  to  evi- 
dence Intention  to  depredate  deceased's  store,  in 
doing  which  he  diot  aeceaaed  when  discovered. 

[Ed.  Note.— For  other  cases,  see  HomieidflL 
Cent.  Dig.  I  801;  Dec.  Dig.  «s>160.] 

8.  Homicide  ®=3l95— Evidence— Aduissibh,- 

ITT. 

Where  one  accosed  of  munJer  testified  that 
be  was  an  innocent  traveler,  passing  to  his  home 
late  at  night,  and  shot  deceased  in  self-defense, 
evidence  that  he  took  a  drcnltous  and  unusual 
and  long  route  borne  is  admissible. 

[Ed.  Note.— For  other  cases,  sre  Homicidrs 
Cent  Dig.  S  420;  Dec.  Dig.  *=9l95.] 

6.  CannnAi,  iIaw  «s>755%— Hohicidk 
800(2)  —  iHSTBUcnons  —  SELF-Dinnas  — 
Invading  Pbovince  or  Jubt. 

In  a  prosecution  for  murder,  defended  on 
the  ground  of  self-defense,  an  instruction  that 
deceased  liad  the  right  to  investigate  unusual 
.noises  around  his  store  at  night,  but  was  not 
justified  in  firing  an  defendant  without  warn- 
ing unless  he  was,  or  apparently  was,  commit- 
ting a  felony  or  was  in  such  an  attitude  as  to 
lead  deceased  reasonably  to  believe  that  he  was 
about  to  commit  an  assault,  is  correct,  and  does 
not  invade  the  province  of  the  jury. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  IS  1731-1765;  Dec  Dig.  «=» 
7551^ ;  Homicide,  Cent  Dig.  {  616;  Dee.  Dig. 
«=»300(2|.] 

7.  CaiMiNAt,  Law  fl=»863(2)— Inbteuctions— 
Requests  by  Juby — Ueasonablb  Doubt. 

Where  the  jury  merely  requested  further 
instructions  as  to  justification  of  deceased  In  fir- 
ing on  defendant  when  he  discovered  him  on  bil 
pronlses  late  at  night,  it  was  onnecessaiy  in  re- 
sponge  thereto  to  aefine  the  doctrine  vt  reasm- 
aole  doubt. 

Pid.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  |  2067 ;  Dec  Dig.  «»S63(2) J 

8.  (JKiMUiAL  Law  ^824(Uj  — Insibl-ctions 
—  UeasonabU)  Doubt  —  Ivecebsitt  or  BjK- 

QUEST. 

One  accused  of  murder  must  request  a  def- 
initioQ  of  the  doctrine  of  reasonable  doubt  in 
relation  to  other  specific  charges;  in  the  ab- 
sence of  such  request,  failure  to  instmct  there- 
on being  no  error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  S  2000;  Dec  Dig.  «s»824a2).] 

9.  Criuinai.  Law  «=>756^— TsiAE^lNentro- 
TioNS— Invading  Pbovincb  or  Jubt, 

An  instruction  invading  the  inovince  of  the 
jury  is  properly  refused. 

[Ed.  Note. — For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  H  1731-1766;  Dee.  Dig. 
755%.] 
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10.  CuMiKAi.  Law  ^380!>-'Tbia]>-Mi8LKad- 

IKO  IN8TBDCTI0N8. 

A  charge  that:  "A  homicide  may  be  volnn- 
tary,  deliberate,  and  premeditated,  and  atill 
Bot  unlawful  or  wrong  in  the  ejres  of  the  law, 
and.  If  the  only  evidence  of  malice  in  this  case 
is  ue  use  of  a  deadly  weapon,  and  there  are 
rircnmstances  in  evidence  which,  if  believed, 
teni]  to  show  a  justification  for  the  use  of  a 
deadly  weapon,  and  the  jury  believed  such  evi- 
dence, the  killing  was  voluntary,  deliberate,  and 
premeditated,  and  done  with  a  deadly  weapon, 
and  used  for  the  purpose  of  destroying  the  life 
of  the  deceased,  would  be  excused,  and  a  ver- 
dict of  acquittal  should  be  given"— waa  properly 
refused  as  calculated  to  confuse  and  mislead. 

[Ed.  Note— For  other  cases,  see  Criminal 
Law,  Cent.  Digr.  H  1961-1967 ;  Dec.  Dig.  <&=> 
809.] 

11.  HOMICIDK  <8=3800(12)  —  iNSTBUCnONB  — 

OiiisaiON  OF  EsBBimALs  OF  Defenbk. 

An  instruction  that:  "If  the  jury  believe 
from  the  evidence  beyond  a  reasonable  doubt 
titat  deftedant  killed  deceased  from  a  present, 
impending  necessity,  or  from  a  belief  of  pres- 
eot,  impending  necessity,  he  was  not  guilty  of 
murder^— was  properly  refused  for  predicating 
acquittal  without  appropriate  reference  to  his 
frpedom  from  fault  in  bringing  on  the  difficulty 
and  inability  to  retreat  as  required  by  law. 

[Ed.  Note.— For  other  cases,  aee  Homicide, 
Cent.  Dig.  U  027,  630:  Dec  Dig.  «=:»300(12)J 

12.  HoinciDK  «9800(12)  —  iNBIBUOXIOira  — 

Sklp-Dkfensb. 

An  instmction  that:  "Although  you  may 
bdlere  be^rond  a  reasonable  doubt  that  defend- 
ant committed  the  crime  cliaiged,  yet,  if  you 
farther  believe  beyond  a  reasonable  doubt  that 
he  was  compelled  to  do  it  by  fear  of  death  or 
great  bodily  harm  from  the  deceased,  and  he 
bad  no  way  of  escape  from  doing  it,  without  be- 
iug  in  danger  of  death  or  great  bodily  harm,  the 
defendant  would  not  be  guilty  of  murder  in  any 
degree"— was  properly  refused  for  failing  to  hy- 
pcAheaiEe  the  negative  of  the  possible  fact  that 
the  defendant  was  not  the  aggressor,  and  was 
not  engaged  in  an  unlawful  enterprise  before  or 
at  the  time  of  the  killing. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  K  627,  630;  Dec.  Dig.  «=>300(12).] 

13.  Crihikal  Law  <ts>761(^ — ^iNaTBUOTiONS 

— SBLF-DEIKKSE— ASSUHINO  FaCTS. 

Ad  instruction  that:  "Althouch  yon  may 
believe  from  the  evidence  that  defendant  used 
exress^ire  resistance  to  the  assault  by  the  de- 
ctsiseA,  yet,  if  you  believe  the  fatal  blow  was 
inflicted  in  the  faeat  of  blood,  and  with  a  deadly 
ve^xm,  and  there  Is  no  evidence  of  malice, 
formed  desicni  or  such  evidence  of  deliberatioo 
to  show  that  reason  held  sway,  then  this  is 
msnslaugbter.  and  you  cannot  find  defendant 
cnilty  of  murder"— was  properly  refused  for  as* 
suming  that  the  deceased  assaulted  accused. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  |  1731;  Dec.  Dig.  «:»761(6)J 

14  HoUICIDK  ^s>300(l^  —  InSTBUCnONB  — 
SELr-DBFEN8E. 

Such  instruction  was  properly  refused  for 
pretermitting  to  negative  in  the  bypotheaia  that 
defendant  was  the  assailant. 
.[Ed.  Note.— For  other  cases,  aee  Homicide, 
Cent  Die  I         Dec  Dig.  ^»S00(1B).] 

U.  BmxciDB  ^b800(12)  —  iNffrBuonOHS  — 
Bxu-Deritbb— Ormn  DKFEnsES. 
Soeh  instmction  was  properly  refused  as 
fiiling  to  negative  the  possible  fact  that  ac- 
cused was  unlawfully  purposed  and  engaged 
jiut  before  and  at  the  time  of  the  killing. 

Note.— -For  other  cases,  see  Homicide, 
Gent  Dig.  H  <t27,  630 :  Dec  Diff.  «s»300(12).] 


16.  HOHICIDB  *=»306{5)— lKeTBUCTIOW&-SELF* 

Defense— Included  OrrENSBB. 

Such  instruction  was  properly  refused  as 
permitting  conviction  for  manslaughter,  where 
the  only  defense  was  a  complete  justification,  bo 
that  defendant  was  either  guilty  of  murder  or 
ionocent  of  any  crime. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  S  664 ;  Dec  Dig.  «=5309(6).] 

17.  Criuinal  Law  ^=9807(2)— iNSTBUonons 
— Abquhentatitb  Chabges. 

An  instruction  in  a  prosecution  for  murder 
that:  "It  is  the  duty  of  each  and  every  member 
of  the  jury  to  decide  for  himself  the  issues  pre 
senced,  and  if,  after  careful  examination  and 
consideration  of  all  the  evidence,  and  the  in- 
structions of  the  court  as  to  the  law  governing 
the  case,  and  free  consultation  with  his  fellows, 
there  is  any  juror  who  has  a  reasonable  doubt 
of  defendant's  guilt,  it  is  liis  duty  under  his 
oath  to  Btand  by  his  conviction  favorable  to  find- 
ing defendant  not  guilty" — was  properly  refused 
as  argumentative 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1900;  Dec  Dig.  «s»807(2).] 

18.  HOMICIDB  <&='300(1S)  —  iNBTEnOnOHB  — 

Misleading  Jitbt. 

An  instruetioD  that:  "Tou  cannot  find  de- 
fendant guilty  of  murder  in  the  first  degree  if 
you  believe  that  [deceased]  shot  at  him  first,  and 
the  defendant  was  not  doing  an  unlawful  act, 
and  defendant  could  not  have  retreated  without 
placing  himself  in  more  danger"— was  propulr 
refused  aa  improperly  excluding  from  consuera* 
tion  unlawful  acta  of  defendant  just  previous  to 
the  shooting. 

[Ed.  Note.— For  other  eases,  see  Homidde, 
Cent  Dig.  f  028 ;  Dec  Dig.  «»800aS).] 

Appeal  from  Criminal  Oonrt,  Jefferson 
County ;  WUUam  B.  Fort,  Jndga. 

Jesse  White  was  convicted  of  murder,  and 
be  appeals.  AlBrmed. 

The  facta  Buffldently  appear.  After  the 
dtiarge  of  the  court  and  the  retirement  of  the 
jury  the  Jury  returned  and  asked  the  court  to 
give  further  instructions  on  a  matter  of  law, 
and  on  being  brought  back  Into  the  court  tbe 
foreman  asked  the  court  If  Dr.  Ferrell  wonld 
have  t>een  justified  in  shooting  at  a  negro  who 
was  found  about  his  commissary  premises  at 
a  late  hour  of  the  night  without  warning  bim 
before  be  shot,  and  under  what  drcumstancea 
he  would  have  been  justified  if  he  fired  at 
defendant  first  after  finding  him  intruding  on 
the  premises.  Thereupon,  in  the  presence  of 
defendant  and  bis  counsel  and  the  Jury  and 
the  officers  of  the  court,  tb»  court  instructed 
the  jury  as  follows: 

"If  Dr.  Ferrell  heard  a  knocking  or  thumping 
in  the  direction  of  his  store  late  at  night,  he 
had  the  right  to  go  down  and  investigate,  and  if 
he  went  down  there  from  his  house  for  that 
purxtose,  and  found  a  man  there  on  his  premises 
□ear  the  store,  he  would  not  be  justified  in  fir- 
ing on  him  without  warning,  unless  the  man 
was  at  the  time  Dr.  Ferrell  fired  in  the  act,  or 
unless  he  reasonably  appeared  to  be  in  the  act, 
of  committing  a  forcible  felony  such  as  a  bur- 
glary on  the  store,  or  unleas,  on  Dr.  Ferrell's  ap- 
proaching him,  defendant  was  in  the  act  of  com- 
mitting some  forcible  felony  upon  Dr.  Ferrell, 
as,  for  instance,  assaulting  him  with  intent  to 
murder  him,  or  unless  the  defendant  was  in  such 
an  attitude  at  the  time  as  to  cause  Dr.  Ferrell 
reasonably  to  believe  that  the  defendant  was 
about  then  and  there  to  commit  such  an  assault 
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DjKM  him.  A  mere  treapaoser  cansot  be  fired 
upon  without  warning,  however  late  at  night  it 
may  be.  or  however  anapielous  the  acttona  of  the 
intruder  may  be,  unless  under  the  olrcumstanc- 
«B  I  have  stated  to  yon." 

TbB  ftdlowing  Charges  were  xefosed  defrad- 
aut: 

(2!t  A  homicide  may  be  voluntary,  deliberate, 
and  premeditated,  and  still  not  unlawful  nor 
wrong  in  the  eyes  of  the  law,  and,  if  the  only 
evidence  of  malice  in  this  case  is  the  use  of  a 
deadly  weapon,  and  there  are  circumstances  in 
evidence  which,  if  believel,  tend  to  show  a  jus- 
tification for  the  ose  of  a  deadly  weapon,  and 
the  Jury  believe  such  evidence,  the  killing  was 
volnntary,  deliberate,  and  premeditated,  and 
done  with  a  deadly  weapon,  and  used  for  the 

eurpose  of  destroying  the  life  of  deceased,  would 
B  excused,  and  a  verdict  of  acquittal  should  be 
giveD.  If  the  jury  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  defendant  killed 
deceased  from  a  present,  impending  necessity, 
or  from  the  belief  of  a  present,  impending  ne- 
cessity, then  he  is  not  guilty  of  murder. 

(6)  Although  you  may  beueve  beyond  a  rea- 
sonable doubt  that  defendant  committed  the 
crime  with  which  he  stands  charged,  yet,  if  yon 
further  believe  beyond  a  reasonable  doubt  that 
he  was  compelled  to  do  it  by  the  fear  of  death 
or  great  bodily  harm  from  the  deceased,  and  he 
had  no  way  of  escape  from  doing  it,  without  be- 
ing in  danger  of  death  or  great  Bodily  harm,  the 
defendant  would  not  be  gnilty  of  mnrder  in  any 
degree. 

(7)  Although  you  believe  from  the  evidence 
that  defendant  used  excessive  resistance  to  the 
assault  by  deceased,  yet,  if  you  believe  the  fatal 
blow  was  inflicted  in  the  heat  of  blood,  and  with 
a  deadly  weapon,  and  there  is  no  evidence  of  pre- 
vious malice,  formed  design,  or  such  evidence  of 
deliberation  as  to  show  that  reason  hcJd  sway, 
then  this  is  manslaughter,  and  you  cannot  find 
defendant  guilty  of  murder. 

(8)  It  is  the  duty  of  each  and  every  member 
of  the  jury  in  this  case  to  decide  for  himself  the 
issues  presented,  and  If,  after  a  careful  exami- 
nation and  consideration  of  all  the  evidence  in 
this  case,  and  the  Instructions  of  the  court  as  to 
the  law  governing  the  case,  and  free  consulta- 
tion with  his  fellows,  there  is  any  juror  who 
has  a  reasonable  doubt  of  defendant's  guilt,  it 
ia  his  duty  under  his  oath  to  stand  by  his  con- 
viction favorable  to  finding  defendant  not  guilty. 

(A)  You  cannot  find  defendant  guilty  of  mur- 
der m  the  first  degree  if  you  believe  Dr.  Ferrell 
shot  at  him  first,  and  the  defendant  was  not  do- 
ing an  unlawful  act,  and  defendant  could  not 
have  retreated  without  placing  hinuelf  in  more 
danger. 

DoDKlas  ft  Ray,  of  Birmingham,  for  appel- 
lant W.  I*  Martlzt,  Atty.  Gen.,  for  the  State. 

McGLELLAN,  J.  The  appellant  has  been 
sentenced  to  death  for  the  murder  of  Dr.  Fer- 
rell. The  doctor  was  the  proprietor  of  a 
store  at  Pi:aco,  In  Jefferson  county.  His 
dwelling  was  across  the  roadway  from  the 
store.  Some  time  after  midnight.  Just  pre- 
vious to  the  homicide,  the  doctor  and  a  serv- 
ant sleeping  in  his  dwelling  heard  a  noise 
about  the  store.  "Bofh  went  out  on  the  porch ; 
the  doctor  having  his  pistol.  It  was  a  clear, 
moonlight  night  The  doctor  decided  to  go 
to  the  store  to  Investigate  the  noise,  and  as 
he  went  down  the  steps  of  the  porch  fired 
the  pistol  once  in  the  air.  The  servant  tes- 
tified that  he  crossed  the  roadway  to  the 
store,  and,  turning  the  comer  of  store  build- 
ing, passed  out  of  her  theretofore  plain  view 


of  him.  The  store  fronted  the  road.  Its 
front  was  near  the  ground  level,  but  because 
of  the  slope  of  the  earth  under  the  building 
the  rear  thereof  was  considerably  ^evated, 
thus  leaving  a  view  from  the  porch  under 
the  building.  The  servant  testified  that  al- 
most immediately  after  the  doctor  passed  out 
of  her  sight  she  heard  gunshots,  the  flashes 
of  which,  as  she  saw  them,  came  from  the 
elevated  space  beneath  the  rear  of  the  build- 
ing. There  was  a  barrel  and  a  metal  cask 
under  this  part  of  the  building.  Immediate- 
ly following  the  shots  the  doctor  called  to 
the  servant  to  come  to  him,  that  he  was  shot, 
but  Immediately  directed  her  not  to  come, 
lest  she  be  shot  There  appeared  to  be  tracks 
of  a  man  or  men  about  the  barrel  under  the 
store,  and  what  seemed  to  be  a  pistol  hole 
in  the  metal  cask.  The  doctor  was  mortally 
wounded,  and  survived  only  a  short  time. 
Dogs  sufficiently  shown  to  be  trained  to  trail 
human  beings  (Hodge's  Case.  98  Ala.  10,  13 
South.  385,  39  Am.  St  Rep.  17;  Gallant's 
Case,  167  Ala.  60, 52  South.  739),  were  twoaght 
to  the  scene  of  the  homicide,  within  a  rea- 
sonable time,  and  therefrom  took  a  trail  lead- 
ing to  a  dwelling  In  vhlcti  defendant  was 
found  and  arrested.  Later  he  admitted  hav- 
ing shot  Dr.  Ferrell,  but  asserted  that  his 
act  was  In  self-defense ;  that  when  the  doc- 
tor turned  the  comer  of  the  building  he  Im- 
mediately saw,  and  began  to  shoot  at  the 
defendant  who  claimed  he  was  but  a  trav- 
eler through  that  way,  entirely  Innocent  of 
any  unlawful  purpose  or  action. 

[1]  In  addition  to  testimony  reciting  the 
call  made  by  the  doctor  for  his  servant  Im- 
mediately after  he  was  shot  the  prosecution 
was  allowed  to  show  by  the  servant  that  at 
the  same  time  he  said:  "They  got  me  from 
behind  the  barrel."  These  expressions  of  the 
mortally  wounded  man  were  so  intlniatdy 
related  in  time  and  occasion  to  the  major 
fact  as  to  fall  within  Qie  range  of  res  ges- 
tae. Stevens  t.  State,  138  Ala.  71,  S5  SouOl 
122. 

There  was  no  error  In  any  of  the  mllngi 
touching  the  handling  and  action  of  the  dogs 
In  and  about  the  trailing  done  by  the  dogi 
from  the  store  to  the  place  whereat  defead- 
ant  was  arrested.  A  propw  iHredicate,  un- 
der Che  familiar  rule,  was  laid  for  the  ad- 
mission of  the  confes^ims  at  defendant  that 
he  alone  shot  the  doctor. 

[2-4]  The  prosecntUm  was  allowed,  over 
defendant's  objection,  to  have  a  witness  qual- 
ified by  experience  to  explain  a  "cat  sbdl," 
and  the  difference,  In  effect,  between  a  cut 
shell  and  tn  nncnt  shell.  Cnt  sliells,  al<Hig 
with  Uie  defendant's  gmit  were  fonnd  at  the 
place  of  defendant's  arrest.  A  cat  sliell  la 
the  result  of  nearly  severing  that  part  of  the 
shell  containing  the  shot  from  that  contab- 
ing  the  powder;  and  the  effect  of  shooting 
such  a  shell  is  to  project  the  severed  part 
of  the  shell  as  a  unit  rather  than  the  shot 
from  the  shelL  The  effect  of  a  cut  shell  on 
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tbe  object  bit  therewith  Is  to  mtike  a  larger 
iHde  or  wound  than  la  the  caae  where  an 
ordinary  shell  la  discharged,  and  the  shot 
stdkeB  at  a  suflBdent  distance  to  admit  of 
their  separated  flight  Tbe  use  of  a  cut  shell 
la  netessarlly  more  murderous  in  Its  effect 
npoa  a  person  hit  therewith ;  and  In  a  case 
like  this  the  fact  that  the  defendant  pre- 
pared and  had  cut  shells  was  a  circumstance 
to  go  to  the  jury,  in  connection  with  the  oth- 
er evldoice,  including  that  descriptive  of  the 
wonnd  Inflicted  on  the  deceased.  Further- 
more, the  fact  that  the  defendant  had  equip- 
ped himself  with  this  character  of  munition 
was  likewise  a  proper  matter  for  the  jury's 
consideration  In  connection  with  the  Jnry's 
right  to  And  from  the  evidence  that  the  as- 
sault upon  the  deceased  was  by  one  who  was 
engaged  or  about  to  become  engaged  In  dei>- 
redating  npoo  tbe  property  of  the  deceased, 
and  this  from  a  place  behind  a  barrel  under 
the  store  of  deceased. 

[6]  There  was  no  Impropriety  In  the 
court's  allowing  testimony  tending  to  show 
that  the  defendant  had  taken  a  circuitous 
and  unusual  route  at  that  time  of  night  from 
one  point  In  that  section  to  his  home;  he 
Iiaring  testified  that  he  was  an  Innocent  trav- 
eler toward  his  dwelling  place  from  another 
point,  from  which  he  could  have  reached  his 
dwelling  place  by  a  more  convenient  and 
direct  route. 

[8-1]  There  was  no  error  in  the  Instruc- 
tion the  court  gave  the  Jury  in  his  supple- 
mental charge.  It  was  a  correct  statement 
of  the  law  as  we  understand  It,  and  In  no 
manner  Invaded  the  jurj-'s  province  to  con- 
sider the  guilt  or  Innocence  of  the  defendant 
hi  the  light  of  his  theory  that  he  shot  the 
doctor  only  In  self-defense,  after  the  doctor 
had  twice  fired  at  him.  It  was  not  neces- 
sary, in  the  connection  in  which  tbe  jury 
invited  further  instruction  from  tbe  court, 
to  define  the  doctrine  of  a  reasonable  doubt 
If  the  defendant  desired  that  tbe  Jury  be 
instructed  with  reference  to  the  doctrine  of 
reasonable  doubt  in  that  connection,  it  was 
his  duty  to  Invoke  the  court's  consideration 
of  that  matter  In  an  appropriate  way. 

[■]  Charge  C  refused  to  the  defendant  In- 
vaded the  province  of  the  Jury,  since  It  was 
entirely  possible  under  the  evidence  to  find 
the  defendant  guilty  under  the  indictment 
regardless  of  the  purpose,  lawful  or  other- 
wlse,  with  whidi  the  defendant  was  at  or 
about  tbe  store  of  the  deceased.  Further- 
more, as  we  nnderBtand  ttie  defendant's  case, 
he  presented  the  sole  theory  that  the  hom- 
Idde  was  Jutifled  on  the  ground  of  self- 
defaise. 

[II]  Charge  2  reanested  for  the  defendant 
wu  calculated  to  confuse  and  mislead ;  and 
wu  lienoe  propN-ly  refused.  Gaflord's  Case, 
US  Ala.  1,  10.  28  South.  406^  treating 
duuge  1. 

[11]  Charge  8  requested  for  tbe  defendant 


was  correcUy  refused,  for  the  reason  that  it 
predicates  an  acquittal  without  appropriate 
reference  to  his  freedom  from  fault  In  bring- 
ing on  the  difficulty  and  on  his  inability  to 
observe  his  duty  to  retreat  as  defined  in 
our  law. 

[12]  Charge  6  requested  for  tbe  defendant 
was  due  to  be  refused  upon  the  ground  that 
it  pretermitted  to  hypothesize  the  negative 
of  the  possible  fact  that  the  defendant  was 
not  tbe  aggressor,  and  was  not  engaged  In 
an  unlawful  enterprise  Just  before  or  at  tbe 
time  of  tbe  shooting  of  deceased  by  him. 

[18-tl]  Charge  7  was  properly  refused  be- 
cause it  assumed  that  the  deceased  assaulted 
the  defendant  because  It  pretermitted  to  neg- 
ative in  the  hypothesis  that  the  defendant 
was  the  assailant  and  because  It  omitted  to 
negative  the  possible  fact  that  the  defend- 
ant was  unlawfully  purposed  and  engaged 
just  before  and  at  tbe  time  of  the  tragedy. 
Furthermore,  the  defendant  was  either  Justi- 
fied In  taking  tbe  deceased's  life,  on  the  one 
hand,  or,  on  the  other  hand,  was  guilty  of 
murder. 

[17]  Charge  8  requested  for  the  defendant 
was  condemned  In  Fowler's  Case,  155  Ala. 
21,  45  South.  918  (see  diarge  A). 

[U]  The  refusal  of  charge  A  requested  for 
the  defendant  was  Justified  by  Its  tendency 
to  mislead  the  jury.  Aside  from  other  fea- 
tures of  it  that  may  have  possessed  a  tend- 
ency to  confuse  or  to  mislead,  that  feature 
treating  of  the  conduct  of  the  defendant  at 
the  time  he  asserts  that  Ferrell  fired  on  him 
was  calculated  to  improperly  exclude  from 
consideration  the  unlawful  acts  or  conduct 
of  the  defendant  Just  previous  to  the  shoot- 
ing. 

No  error  appearing,  the  Judgment  la  af- 
firmed. 

Affirmed.  AH  the  JusUces  concur. 


ATiABABSA  GRISAl?  SOUTHERN  K.  GO.  t. 

SMITH.   (8  Div.  163.) 

(Supreme  Court  of  Alubama.  Jan.  13, 1916. 
Kebearing  Denied  March  23,  1916.) 

1.  RAiLROAns  «=»346(2)— Accidents  at  Cross- 
INO — Wantonness— Bdrdeh  of  Psoof. 

In  an  action  for  a  death  at  a  railroad  cross- 
ing, Code  1907,  S  5476,  providhig  tbet  when  a 
person  is  killed  by  a  railroad  train,  the  burden 
of  proof  is  on  the  railroad  company  to  show  it 
was  not  negligent  docs  not  apply  where  the  com- 
plaint charges  wantonness,  and  the  burden  in 
such  case  is  on  the  plaintiff  ^rougbout  the  trial 
to  sustain  the  allegation. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
CenL  Dig.  {  1118;  Dec.  Dig.  «=»346(2).] 

2.  Railboads  «=>333(2)— Accidents  at  Cboss- 

INOe— CONTRinUTOBT  NEGLIGENCE. 

In  an  action  for  a  death  at  a  railroad  cross- 
ing, where  the  deceased,  on  hearing  the  approach 
of  a  train,  stopped  as  if  to  wait  for  it  to  pass, 
and  then,  after  looking  in  the  direction  from 
which  the  train  was  coming,  started  across  the 
.  tracks,  when  it  was  about  100  feet  away,  and 
i  the  danger  was  imminent,  he  was  guilty  of  con- 
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tributoE7  negligence,  depriving  plaintiff  of  the 
right  to  recover  on  account  (rf  any  alleged  prior 
negligence  of  the  defendant. 

[Ed,  Note.— For  other  cases,  aee  Railroada, 
■Cent  Dig.  |  1081 ;  Dec.  Dig.  «=>333(2).] 

5.  Railroads  <S=»320— Injuries  ow  Teackh — 
Right  to  Assume  That  Pebsor  wnx  Avoid 
Damgeb. 

Where  the  deceased  stopped  on  approaching 
-a  crossing  as  if  to  wait  for  a  train  to  pass,  the 
-engineer  had  a  right  to  assume  that  the  deceased 
ivoQld  stay  in  his  place  of  safety. 

[Eld.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {§  1014-1016.  1010 ;  Doc  Dig.  i8=> 
320.] 

4.  Railboads  €=>346(1)— AcozDBNTa  AT  Obosb- 
INQS— Evidence— Burden  of  Proof. 

Id  an  action  for  death  at  a  railroad  cross- 
ing, where  the  deceased  stopped  on  approaching 
the  crosdng  as  if  to  wait  for  a  train  to  pass, 
the  bnrden  of  proof  is  on  the  plaintiff  to  show 
negli;;ence  on  tne  part  of  the  engineer  after  the 
deceased  left  his  place  of  safety  to  go  upon  the 
tracics. 

[EM.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  i  1117;  Dec.  Dig.  <&=»346(1).] 

9.  Railroads  «=9346(2)— Accidents  at  Cross- 
iNoa— Evidence— Burden  op  Pboob^Stat- 

UTE. 

Code  1907,  I  B476,  providing  that  where  a 
-person  is  killed  or  injured  by  a  railroad  train, 
the  'burden  of  proof  is  on  the  railroad  company 
to  show  that  it  was  not  negligent,  does  not  ap- 
ply where  the  deceased  was  guilty  of  contribu- 
tory negligence,  as  he  is  in  the  position  of  a  tres- 
passer. 

[Ed.  Note. — ^For  other  cases,  see  Railroads, 
Cent  Dig.  S  1118;  Dec.  Dig.  ^340(2).] 

6.  Railroads  <g=>338  —  Accidents  at  Oboss- 
ZNQ8— Last  Clear  Chance. 

In  an  action  for  death  at  a  railroad  crossing 
where  the  deceased,  after  stopping  to  wait  for  a 
train  to  pass,  Jeft  his  place  of  safety  to  cross  the 
tracks  when  the  engine  was  75  to  100  feet  away 
and  the  engineer  did  everything  In  his  power  to 
stop  the  train,  the  doctrine  of  last  clear  chance 
haa  no  application,  and  the  plaintiff  could  not 
recover  for  nt^ligence  subsequent  to  the  engi- 
neer's discovpry  of  the  fact  that  deceased  would 
try  to  cross  in  front  of  the  approaching  train. 

CEd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  8§  1OO6-1O90;  Dec.  Dig.  «=3338.] 

7.  Railboads  <t=9339(l>— Accidents  at  Csofis- 
inos— Wanton  Nboligenck. 

The  plaintiff  could  not  recover  tn  such  case 
on  the  ground  of  wantonness  subsequent  to  the 
engineer's  discovery  of  the  fact  that  deceased 
would  try  to  cross  in  front  of  approaching  train, 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {§  1100,  1101 ;  Dec.  Dig.  <g=9339a).] 

&  Witnesses  «=»311— Pasties  Irtbbbstbd  nr 
THE  Event. 

Although  the  jnrs  is  not  to  accept  the  testi- 
mony of  a  biased  witness  without  reserve,  .the 
testimony  of  a  witness  is  not  to  be  rejected  ca- 
priciously. 

[Ed,  Note— For  other  cases,  see  Witnesses, 
Cent  Dig.  §§  1072-1075;  Dec.  Dig.  «=>311.] 

Railroads  «=3  348(6).'-Accidents  at  Cross- 
ings—Sufiioienct  OE  Evidence. 

In  an  action  for  death  at  a  railroad  eross- 
ing,  where  the  deceased,  after  stopping  to  wait 
for  a  train  to  pass,  suddenly  left  his  place  of 
safety  to  cross  in  front  of  the  train,  evidence 
held  insufficient  to  sustain  a  verdict  for  the 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent,  Dig.  SS  1144,  U40;  Dec  Dig,  «=s348((ij.J 


10.  PiAADiHQ  ^»5S(2)  —  Inoonsistint  Aixe- 

OATIONS. 

In  an  action  for  death  at  a  railroad  crossing 
the  complaint,  containing  two  coonts,  chargins, 
respectively,  simple  negligence  and  wantonness, 
is  not  demurrable^ 

[Ed.  Note.— For  other  cases,  see  Pleadmg; 
Cent  Dig.  SS  114-117:  Dec  Dig.  «=»53(2).l 

11.  Railroads  €=»350(S4)  —  Accidents  at 

OROSSINQS— WlLLFOL  OB  WaNTON  ACTS. 

Wantonness  does  not,  as  a  matter  of  law, 
grow  out  of  passing  at  great  speed  over  a  "popu- 
lous" crossing  at  grade,  bat  depends  upon  its 
reasonableness  as  measured  by  ccmdltions  to  be 
reasonably  anticipated. 

[Ed.  Note.— For  other  cases,  aee  Railroads, 
Cent.  Dig.  S  1192 ;  Dec.  Dig.  «=»350(34).] 

12.  Railboads  «=>351(23)  —  Accidektb  at 
CBoaaiNQS— Tbzal^Irstbuotions. 

In  an  action  for  death  at  a  railroad  mm- 
ing,  an  instroction  that  to  constitute  wantonnen, 

the  actual  presence  of  the  person  injured  or 
killed  need  not  actually  be  known  to  those  opei^ 
ating  the  train,  although  correct  in  itself,  vns 
misleading  when  conpled  with  the  statement  that 
wantonness  consiata  of  pasmng  at  great  speed 
over  "populous"  crossing  at  grade. 

[Ed.  Note. — For  other  cases,  see  Railroad^ 
Cent  Dig.  f  1215;  Dec.  Dig.  ^»351(23).] 

Appeal  from  City  Court  of  Birmingham; 
A.  H,  AlstoQ,  Judge. 

Action  by  Mrs.  Mary  H.  Smith,  u  admin- 
istratrix, against  the  Alabama  Great  Sonth- 
ern  Railroad  Company,  for  damages  for  the 
death  of  her  intestate.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Bereraed  and 
remanded. 

The  facts  su^dently  appear  from  the 
opinion.  The  complaint  avers  that  defend- 
ant was  operating  a  Une  of  railroad  across 
and  on  grade  with  a  public  highway  In  the 
city  of  Birmingham,  and  while  plaintiff's  In- 
testate was  upon  said  highway  at  a  point 
near  Beverly  station  In  said  city,  said  train 
ran  upon  or  against  him,  and  so  injured  him 
that  he  died.  The  flrst  count  alleges  the 
negligence  as  follows: 

Defendant  negligently  conducted  itself  ia  that 
regard,  and  as  a  proximate  consequence  of  snid 
negligence,  said  train  ran  upon  or  against  pl«in- 
tiff's  intestate,  on  the  occasioa  aforesaid,  ai"! 
proximately  caused  his  death. 

TbB  second  complaint  alleged  Oie 
gence  as  follows: 

Defendant's  servant  or  agent  upon  said  tnia, 
acting  within  the  line  and  scope  oE  his  emplov- 
ment  and  authority  as  such  servant  or  esenb 
wantonly  on  the  occasion  aforesaid,  by  means  of 
said  train,  caused  the  death  <tf  said  intestate 

The  following  is  charge  12  given  for  plain- 
tiff: 

While  wnntoDor'ss  grows  out  of  passing  at  b 
great  rate  of  speed  over  a  populous  public  croB- 
ing  on  grade  with  a  railroad,  it  Is  not  necessary 
to  the  completion  of  such  wantonness  that  the 
actual  prosence  of  the  person  injured  or  kilJtd 
thereby,  if  one  Is  killed  or  injured,  should  bare 
been  actually  known  to  those  operating  the 
train. 

A.  O.  ft  E.  D.  Smith,  of  Birmingham,  for 
appellant;  Harsh,  Harsh  ft  Harsh,  and 
Frank  W.  Smith,  all  of  Birmingham,  for  ap- 
pellee. 
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SATBE,  J.  Appellee's  decedent  was  killed 
bj  defendant'i  train  about  half  past  4  on 
April  21.  1914,  at  ttae  Beverl7  crossing.  The 
place  in  Quertlon  was  in  one  of  the  outer 
districta  of  tbe  city  of  Binnlnghain,  where 
there  were  only  a  few  bvUdlngs  scattered 
around,  bat  It  was  where  Jefferson  street, 
sometlmeB  referred  to  as  the  old  Toskaloosa 
Boad,  Ihe  main  thoroughfare  between  Blr- 
mingham  and  Bcssemer,  crossed  defendant's 
mala  line  at  grade,  and  the  evidence  goes  to 
ibow  tbftt  It  was  a  crossing  much  used  by 
persons  passing  on  foot  and  in  T^lcles.  On 
the  trial  of  plaintiff's  (appellee*^  suit, 
brou^t  under  tbe  Homldde  Act,  there  was 
Terdlct  and  Judgment  tor  plaintiff,  damages 
being  assessed  at  96,600,  and  frmn  that  Judg- 
ment deftedant  Ims  appealed,  aarigning  for 
error,  among  other  things,  the  action  of  the 
ronit  ta  oTOnvliog  Its  motion  fior  a  new 
trIaL 

All  Oie  eridenoe  npmi  whkdi  the  Jury  act- 
ed la  before  ns.  We  haw  not  rtrited  Qie 
locos  in  quo,  as  did  tbe  Jury  under  the 
court's  pormlsston  and  direction,  bat  ft  car^ 
fully  pRVaied  map,  drawn  to  scale  and  pur- 
porting to  show  street  crossings,  buildings 
and  street  car  lines  In  the  Immediate  rldn- 
Itr,  has  bem  reproduced  in  the  transcript 
of  tbe  bill  of  aceptions.  Tbe  accuracy  of 
this  map  has  not  been  questioned,  nor  does  it 
diadose  -any  points  of  differoice  from  the 
testtmtmy  of  witnesses  many  ot  whom  re- 
ferred to  It;  tbna,  and  otberwin,  locating 
objects  In  tbe  nelgbborbood.  There  la  there- 
fore not  the  slightest  reason  for  assuming 
that  tbe  Jury  saw  anything  whldi  might  af- 
fect that  Tlew  ot  the  case  which  has  been 
forced  npoa  on  by  what  we  oonsidw  to  be 
quite  plain  ecnsideratlons  of  law  and  Justice. 

Weighing  the  erldmce  with  all  proper 
deference  ior  the  Jory's  finding  and  for  the 
Jodgment  of  tbe  trial  Judge  permitting  the 
verdict  to  stand,  without  Impeadiing  the 
deliberate  material  testimony  oil  a  alngle 
witDess.  drawing  only  such  inferences  as  a 
teasuned  reflection  npou  tlie  logic  ot  undis- 
puted facts  has  rwdered  necessary,  we  hare 
learned  tbe  relevant  material  fitcts  involred 
in  the  death  of  plain tUTa  decedent  as  well 
u  any  appellate  court  can  ever  hope  to  learn 
the  facts  of  8u<ii  a  case,  and  th^  have  pro- 
duced In  our  mbid  a  convicti<»  that  tJie  ver^ 
diet  was  founded  upon  some  erroneous  con- 
cei)t[ou  in  the  minds  of  the  Jury  going  to  the 
sutkitaotlal  merits  of  the  cause. 

[1]  Only  three  of  the  witnesses  Introduced 
t>r  plaintiff  saw  the  acddeut.  It  so  chanced 
tbat  two  of  them  saw  deceased  mdy  Jnst  a 
BUHDoit  before  he  was  struck  by  defend- 
ant's engine^  the  attention  of  one  of  them 
t>eiog  attracted  aome  ime  saying  in  a 
Etressfol  volo^  "He  cant  make  It,"  or  "He 
voQ't  make  it"  Both  these  witnesses  tes- 
Ufled  that  deceased  was  on  the  track  when 
saw  talm — me  of  them  saying  that  "be 
iPimired  to  be  In  a  hurried  gait  all  right, 
and  the  train  was  right  at  lilm,  only  a  f6w 


feet  from  blm";  the  other,  that  "when  I 
first  saw  blm  be  was  making  his  run  to  get 
across  the  track,  and  when  I  first  saw  the 
train  the  train  was  about  30  feet  from  him  " 
The  third  of  these  witnesses,  a  negro  wo- 
man, said,  "I  saw  it  strike  Ur.  Smith."  She 
had  noticed  deceased  when  he  was  close  to 
tbe  railroad,  but  did  not  undertake  to  de- 
scribe his  movements  upon  or  immediately 
before  going  upon  the  track.  Aside  fr<Ntt 
proving  tbe  death  of  plaintiff's  decedent, 
which  was  not  disputed,  the  testimony  offer- 
ed by  plaintiff  appears  to  have  had  for  Its 
purpose  to  show  that  the  crossing  was  in 
general  much  used  by  pedestrians  and  vehi- 
cles, that  tbe  train  on  that  occasion  was 
moving  with  unusual  speed,  and  that  no 
slguits  of  ai^roach  were  sotmded  by  blow- 
ing the  whistle  or  ringing  tbe  bell  as  tbe 
statute  requires.  It  may  be  noted,  however, 
that  tbe  weight  even  of  plaintiff's  evidence 
went  to  show  that  the  whistle  was  blown 
sufficiently  to  put  any  person  near  tbe  cross- 
ing and  In  the  use  of  normal  faculties  on  no- 
tice that  the  train  was  approaching.  The 
only  effect,  then,  to  be  ascribed  to  plaintiff's 
evidence  Is,  that  by  virtue  of  the  statute  It 
made  out  a  prima  &cia  case  of  aiiiq)le  negli- 
gence under  ttae  first  count  of  the  complalnt- 
Aa  for  tbe  second  count  durging  wanton- 
ness, the  statute  in  reference  to  the  burden 
ot  proof  in  cases  of  death  or  injury  at  svch 
places  gave  no  help  to  it,  and  the  burden, 
of  proof  as  to  it  rested  upon  plaintiff  coo- 
sistentty  tfarouglumt  the  triaL  Carlisle  v.  A. 
G.  8.  By.  Co.,  166  Ala.  G91.  S2  South.  341. 

We  come  now  to  the  evidence  adduced  by 
defendant  The  overwhelming  weight  ot 
this  evidotoe.  considered  In  coonecti(Hi  with, 
that  offered  by  idaintiff,  went  to  ivove  that 
the  whistle  was  blown  and  the  bell  rung. 
It  traded  very  strongly  also  to  show  that 
the  train  moved  over  the  crossing  at  a  rate 
of  speed  not  in  excess  of  the  dally  average 
speed  at  that  point  In  other  respects  It 
W88  not  In  conflict  with  any  part  of  the  tes- 
timony offered  by  [dalntlff.  But  it  weat  tar- 
ther,  giving  to  the  case  an  entirely  new  as- 
pect introducing  a  new  element,  and  Iik 
volvlng  new  issues,  as  to  whldi  defendant's- 
evidence  was  without  conflict  and  had  sub- 
stantial collateral  com^ration  In  the  testi- 
mony of  tbe  witnesses  who  testified  fbr  plain- 
tiff. 

[2]  This  change  In  tbe  complexion  of  the- 
case  arose  out  of  tbe  fbllowing  facts:  Plain- 
tiff's decedent  apiwoadied  defendant's  track 
from  the  north  intradlng  to  cross  over  to  the- 
south.  Tbe  point  where  he  Intended  to 
cross,  and  toward  which  he  went  was  in  the- 
midst  of  a  broad  open  space  affording  blm 
ami^e  oiHwrtunity  for  seeing  the  approach- 
ing train  while  It  was  yet  800  feet  and  mon, 
and  be  more  Uian  100  feet  away  from  the 
crossing.  The  engineer  testified  that  he  saw 
deceased  when  his  engine  was  800  feet  from 
tbe  crossing.  The  track  was  straight  and 
single  for  mtHre  than  that  distance,  and  the 
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view  considerably  more  expanslire  tban  the 
ri^t  of  way.  Deceased  had  alighted  from 
a  street  car  at  the  Bereily  statl<m  at  the 
same  time  with  a  boy  about  17  yeara  of  age. 
This  street  car  line  at  tlmt  point  came  with- 
in something  like  IM  feet  ot  defmdant's 
line  and  then  corred  away  to  Bessemer. 
The  boy  was  gcdng  In  the  same  direction 
with  deceased,  and  together  they  came  near 
to  defendant's  track.  They  botii  stopped. 
The  boy  heard  and  saw  the  train.  l5a  In- 
dulge the  Inference  that  ^ceased  was  not 
aware  of  Its  approach  wonld  be  to  disi^rd 
the  commtm  fkicts  of  human  experience  and 
the  only  reasouble  inference  to  be  drawn 
from  ample  evidence,  In  edition  to  that  of 
the  boy  and  the  mglneer,  showing  his  ac- 
tions at  the  tlm&  The  engineer  testified 
that  plalntUTs  decedmt  stopped  10  or  12 
f^  fnm  the  track,  and  though  there  were 
sudi  small  dlffermces  as  usually  eannarb 
the  truth  of  evidence  to  sn^  a  p(dnt,  tbe 
great  weight  of  the  testtmimy  of  a  number 
of  witnesses  corroborated  Uie  engineer  m 
this  point.  There  was  no  serious  difference 
about  it.  StfVPliiS*  deceased  set  a  bag  or 
bundle  be  was  carrying  on  the  ground.  One 
of  the  witnesses  said  that  be  set  it  on  tbe 
railing  of  the  walk  or  footbridge  over  whieh 
he  had  come,'  the  end  ot  which  was  at  band. 
This  could  have  meant  but  one  thing  to  the 
engineer.  After  looking  in  tbe  direction  tcom 
which  the  train  was  coming,  deceased  i^ed 
up  his  bag  or  bundle  and  started  hurriedly 
across  the  track.  Host  of  the  witnesses  for 
defendant  who  testified  to  this  point  say  he 
started  to  run  across.  The  boy  was  most 
emphatic  on  this  ptdnt  All  of  those  who 
saw  deceased  at  tha  time  testifled  in  sub- 
stance that  his  manner  of  crossing  was  hur- 
ried. In  this  respect  defendant's  witnesses 
bad  substantial  corroboration  In  the  testi- 
mony of  the  witnesses  for  plaintiff  to  whom 
we  have  referred.  There  can  be  no  sort  of 
doubt  about  tbe  fact  that  deceased  hurried 
across  tbe  track,  nor  can  anything  be  clearer 
than  that  this  was  an  act  of  gross  negli- 
gence on  his  part,  depriving  him  of  every 
semUanoe  of  right  to  recover  on  account  of 
any  alleged  prior  negligence  on  the  part  of 
the  raigbieer. 

[S]  Conceding  that  there  was  a  modicum 
of  evidence  tending  to  snppmrt  the  thewy 
that  the  englpeer  had  previously  been  neg- 
ligent in  running  his  train  at  an  excessive 
rate  of  speed  and  withoi^  due  signals  oi  ap- 
proadi,  and,  in  any  event,  that  such  foots  as 
were  not  in  dlq>uta  bad  the  effect  undw  the 
statute  to  put  upra  the  defendant  the  bur- 
den of  proving  that  Oiere  was  no  original  n^ 
ligence  on  its  part,  stUl.  In  the  situation  thus 
in  every  material  particular  fully,  clearly, 
and  undlsputedly  developed  and  established 
by  the  evidence  fbr  defendant,  tbe  engineer's 
lOleged  prUir  negligence  became  for  all  the 
just  and  proper  purposes  of  tbe  case  a  neg^ 
llglble  quantity.  The  crossing  was  not  a 
stcqn^g  place  for  tbe  train;  dally  tt  was 
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operated  over  that  croning  at  a  speed  of  90 
to  40  miles  an  hour;  the  engineer  saw  de- 
ceased approaching  tlu  train,  but  lie  saw 
talm  stop  as  if  to  wait;  he  thus  had  a  zl^t 
to  assume  that  deceased  would  stay  in  the 
safe  place  where  he  was ;  and  nntU  be  start- 
ed again  there  was  no  reason  why  the  eo- 
gloeer  stiould  adopt  measures  to  meet  so  Im- 
probeble  an  emergenqy  as  whs  presented 
when  deceased  began  to  burry  into  a  place 
of  extreme  and  most  obvious  danger.  Bt^ 
mingbam  Ry.  Co.  v.  Bowers,  110  Ala.  328; 
20  South.  345.  In  this  undeniable  posture 
of  the  case,  it  must  be  treated,  so  fhr  as  On 
question  of  simple  negligence  la  coacemed. 
as  if  It  had  been  originally  Instituted  upoa 
the  sole  theory  and  claim  that  the  liability 
of  defoidant  arose  out  of  actl<mable  negli- 
gence on  the  part  of  the  ooglneer  subse- 
quent to  his  discovery  of  tbe  fact  that  idaln- 
tiff's  decedent  would  leave  his  place  of  wilV- 
ty  to  go  uptm  the  track.  Helms  T.  Ob  of  Ga^ 
188  Ala.  893,  66  South.  470. 

[4, 1]  Tbe  only  remidnlng  question  then, 
so  fftr  as  tbe  diarge  ot  simple  negligence  b 
ccoicemed.  Is  whether  the  evldmice  upon  Uie 
whole  afforded  any  reaaimable  InCerenoe 
other  than  that  the  oiglneer,  after  discover- 
ing that  deceased  was,  or  wonld  put  himself, 
in  a  poBltloa  of  peril,  failed  to  exert  himself 
promptly  and  by  every  means  at  hand  to 
avert  the  consequences  of  tbe  danger  Into 
whldi  deceased  thus  recklessly  intruded.  On 
this  Issue  the  burden  of  proof  was  on  the 
plaintiff.  It  is  <tf  no  ccaisequence  In  this  con- 
nectlon  whether  his  decedait  may  or  may 
not  with  technical  accuracy  be  referred  to 
as  a  tre^Mssw;  be  was  guilty  ot  gross  neg- 
ligence ;  lie  was  clearly  In  the  wroig  ta  go- 
ing upon  the  track  as  he  did;  he  probaUy 
became  tberdiy  a  trespasser,  for  It  was  his 
doty  to  know,  and  evidently  he  did  know, 
before  he  made  tbe  attempt  to  cross,  that 
the  train  was  approadilng  In  sudh  proximity 
as  to  reader  the  undertaking  dangerous. 
Glass  V.  M.  ft  a  Ry.  Oo.,  94  Ala.  6S1,  10 
South.  210.  He  was  in  no  better  case  than  a 
trespasser  whose  presence  and  peril  have 
been  discovered,  and  the  atatote  no  more 
applied  to  him  than  It  does  to  a  trespass^'. 
U  &  N.  R.  B,  V.  Jones,  or  South,  esi; 
Ii.  &  N.  R.  R.  Ca  V.  Bayburn,  68  SouOl  356; 
Empire  Coal  Co.  v.  Martin,  190  Ala.  169,  67 
South.  435. 

[I,  7]  The  englneer'a  testimony  was  Qiat 
when  deceased  started  upon  the  track,  the 
engine  being  then  about  75  fbet  from  tbe 
crossing,  "maybe  a  little  mor^— -In  his  tee- 
Umony  at  the  coroner's  Inquest  he  bad  de- 
scribed the  distance  as  being  100  feet— be 
"slammed  on  emergency"  and  did  evoythlng 
else  possible  to  StOQ  the  train ;  that  U  ms 
impossible  to  have  stopped  the  train  or  slav- 
ed its  speed  more  than  he  did.  If  this  was 
true,  plaintiff  could  not  reoovn  for  negligence 
or  wantminess  subsequmt  to  the  englnew's 
discovery  of  the  fact  that  deceased  would 
try  to  cross  in  front  of  the  approadilng 
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train.  By  way  of  showing  some  drcum- 
staoces  bi  contradiction  tbe  brief  for  appel- 
lee refers  to  that  part  of  the  testlmouy  of 
the  engineer  In  which  he  said  that  he  saw 
the  parties  (by  which  he  meant  deceased 
and  the  boy  with  blm)  when  he  was  800  feet 
from  the  crossing,  but  that  he  did  not  put  on 
brakes  until  he  was  within  75  feet  of  them. 
But  tbls  excerpt  from  the  record  is  wholly 
misleading,  for  the  record  shows  the  en- 
gineer's testimony  to  be  that  when  he  saw 
deceased  and  the  boy  800  feet  away,  deceas- 
ed was  not  on  the  track,  nor  had  he  and  the 
boy  stopped ;  they  were  ■  on  the  walk  ap- 
proaching the  track  In  close  proximity  to 
which  they  afterwards  stopped.  The  boy 
did  not  go  upon  the  track.  He  waited  for  the 
craln  to  pass. 

Beference  Is  also  made  to  the  testimony 
ot  Richie,  the  witness  to  whom  we  have 
ba%tofore  referred  as  saying  that  his  atten- 
tion was  attracted  by  hearing  some  one  say 
In  a  stressful  voice  that  he  (deceased)  could 
not  or  would  not  make  It.  nils  witness  tes- 
tified, and  this  part  of  his  testlmooy  the 
brief  anotes,  supplying  Italics: 

•The  train  ptdied  him  op  on  the  base  beam, 
I  would  call  ft,  across  the  front  of  the  en^ne 
where  the  cowcatcher  is  fastened  In  the  side, 
md  he  fM  off  a*  aoon  at  th«  hrakt  wat  $et 
up  sMf  ttopped  the  fone  of  the  engine;*' 

All  the  eridenee  tended  to  show  that  the 
body  of  deceased  was  carried  about  100  feet 
before  it  tell  off  the  mglne,  tblfl  dlitanoe  be- 
ing easily  determlsed  by  reference  to  the 
spot  where  it  lay  immediately  after  the  ao- 
ddent.  Tba  testimony  quoted  last  above  la 
snppoeed  to  show,  that  the  engineer  tailed  to 
set  the  brakes  ^tU  tbe  train  reached  the 
jfotat  where  the  body  of  deceased  fell  to  tlw 
groond.  But  this  testliuaay  at  best  for  ap- 
pellee shows  mer^y  the  Inference,  opinion,  or 
otwclDsion  of  the  witness,  bald  and  of  little 
or  no  conseqinence  in  the  drcnmstanoes,  to 
tlie  effect  that  at  the  p<^t  In  question  the 
speed  of  flie  train  bad  so  far  slacked  as  to 
relieve  the  atmospheric  pressure  created  by 
its  motion,  which,  it  may  be  conjectured,  had 
something  to  do  with  keeping  the  body  on 
the  front  of  the  engine. 

Appellee  also  refers  to  some  testimony  to 
the  effect  that  the  train  moved  about  a  quar- 
ter of  a  mUe  after  passing  the  crossing ;  tills, 
we  suppose,  as  tending  to  prove  that  no 
prompt,  timely,  and  efficient  effort  was  made 
to  check  the  speed  of  the  train.  We  do  not 
know,  and  so  far  as  the  evidence  gave  the 
jury-  to  understand,  they  did  not  know,  in 
what  distance  the  train  might  have  ^eeD 
stopped  in  the  conditions  prevailing.  The 
fact,  If  accepted  according  to  appellee's  con- 
tention, may  as  well  have  tended  to  show 
the  great  original  speed  of  the  train,  and 
great  speed,  in  view  of  the  uncontradicted 
erldence  as  to  the  actifms  of  deceased  and 
the  circumstances  in  which  he  went  vjf<m  the 
ck,  conld  only  tend  to  relieve  defendant 
the  Imputatloo;  of  subsequent  negligence 


or  wrong  ns  necessarily  increasing  the  dif- 
ficulty of  avoiding  the  then  Impending  dis- 
aster, for  the  momentum  of  a  mass  In  mo- 
tion increases  In  pnqiortltti  to  tSie  accelera- 
tion of  Its  velodt?. 

[S]  We  have  no  purpose  to  encroac2i  upon 
the  absolute  right  of  the  jury  to  decide  every 
fairly  debatable  question  of  fact,  nor  do  we 
Intoid  to  lay  down  any  rule  that  woold  re- 
quire the  jnry  lu  any  case  to  accept  without 
reserve  the  testlmouy  of  any  witness  who 
may  be  biased  by  thought  of  the  conse- 
quences to  flow  from  a  situation  like  that  In 
which  the  oiglneer  in  his  case  found  hlmsdfL 
On  the  other  hand,  the  testimony  of  witness- 
es la  not  to  be  rejected  caprldoasly,  and 
here  uncmttadlcted  facts  conspire  most  con- 
vincingly to  demonstrate  that  when  appel- 
lee's decedent  started  to  cross  the  track  lie 
was  already  In  all  human  probability  doom- 
ed as  for  anything  It  was  then  In  the  power 
of  the  engineer  to  da  Consulting  common 
experience  and  observation  with  a  careful 
regard  for  the  facts  of  tliis  particular  case,  . 
we  feel  entirely  safe  in  saying  that,  moving 
hurriedly  as  deceased  did,  two  or  three  see- 
(mds  took  him  within  the  fatal  swe^  of  the 
train,  while  three  or  four  might  poesiUy 
have  put  him  across  ahead  of  the  engine 
the  narrowest  of  margins.  The  train  was 
moving  rapidly,  no  doabt,  but  whatever  its 
speed,  the  outside  limit  of  time  in  whidi 
tbe  engineer  had  to  act  was  measured  by  the 
time  required  to  take  deceased  across  and 
to  a  place  ot  aaflety  <m  the  other  Me.  In 
these  crowded  momoits  the  engineer  tai  to 
get  a  grasp  on  the  new  sitnatlon  thus  snd- 
draly  thrust  upon  him,  had  to  execute  the 
orders  of  his  reason  by  man^latlng  tbe  ap- 
pliances of  bis  macblne,  and  these  opera- 
tions had  to  take  effect  upon  a  train  that 
consisted  of  a  locomotive  and  five  or  six 
coaches.  It  Is  perfectly  clear  upon  the  whole 
evidence  that  deceased,  being  In  a  place  of 
safety  and  aware  of  the  train's  ai^roat^ 
tested  its  speed,  and  took  a  chance  that  must 
have  looked  desperate  to  any  man  In  the 
normal  use  of  his  faculties.  It  cannot  be 
said  that  another  step  might  not  have  saved 
him,  but  that  is  a  mere  speculation,  and 
there  is  no  reason  whatever  for  doubting 
that  the  engineer  made  an  effort  to  afford 
deceased  an  cqiportuulty  to  escape,  and  a 
finding  that  in  the  exercise  of  due  care  ac- 
cording to  the  circumstances  be  failed  to  do 
Sometlilng  that  he  could  have  done,  more  or 
better  than  he  did,  and  that  what  be  might 
have  done  would  have  been  effectual  to  avert 
the  disaster,  is  not  to  be  Justified  on  grounds 
of  reason  or  probability,  though  theoretically 
tbe  issue  may  have  been  one  for  Jury  dect- 
ston  in  the  first  place  under  our  theory  of 
jury  trials. 

[9]  Ordinarily  Just  reasons  for  tbe  verdict 
of  a  Jury  are  not  hard  to  find  u{>on  the  faoe. 
of  the  record  of  the  evidence.  In  this  cas^ 
if  tbe  verdict  had  been  for  the  defendant. 
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no  one  could  have  doubted  that  8u<di  result 
was  prima  fade  fair  and  just.  But  la  view 
of  the  Jury's  ctonclusiou  to  the  contrary,  it 
has  seemed  necessary  by  a  (^ose  examina- 
tion of  the  record  to  Identify  and  define 
those  controverted  issues  of  fact  npon  which 
a  Just  resolution  depended,  and  then  to  con- 
dder  the  reasonableness  of  the  result  In 
view  of  the  Issues  thus  identified  and  defined 
and  the  evidence  having  proper  and  material 
bearing  upon  them.  The  Justification  ct  the 
result  In  every  case  may  be  thus  bi^i^t 
on  review  to  the  test  of  Judicial  reason,  and 
In  this  case  onr  jodsment  is,  not  only  that 
itlainUff  failed  to  nistaln  the  burden  of  proof 
resting  upon  him  In  respect  ot  the  final  and 
■contrc^ling  Issue  in  the  oaose  arl^ng  out  of 
the  charge  <Ht  snbseqnent  negligence,  but 
lliat,  after  according  every  reasonable  pre- 
sumption In  favor  oi  the  verdict  uid  Jndg- 
moit  below,  the  iw^Amderance  of  the  evi- 
•deace  against  the  verdict  Is  so  great  as  to 
leave  no  substantial  doubt  that  it  was  wrtmg 
and  uxUuat 

It  follows  also  tbatf  it  there  was  no  ac- 
tionable negligence  after  the  engineer  dls- 
•covered  that  plalntUTs  decedent  would  go 
upon  the  tradEf  then,  under  the  law,  there 
cionld  have  been  no  subsequent  act  irf  wan- 
ton wrong.  H«lms  v.  Central  of  Georgia, 
jniva. 

[1fl-12]  There  was  no  error  In  ovemiling 
the  demurrer  to  the  two  counts  of  the  com- 
plaint, charging,  respectively,  i^ple  negli- 
gence and  wantonness.  Nor  was  there  error 
In  tlie  court's  mliiuis  on  the  nnmnons  spe- 
cial instructions  retinested  by  the  parttes, 
<ezoq^t  in  one  Instance.  Qiarge  12,  given  on 
plalnUtTs  request,  was,  we  think,  misleading 
and  positively  erroneous.  This  charge  was 
probahly  accepted  by  the  Jni?  as  Indicating 
an  assnmptlon  on  the  part  of  the  court  that 
■defendant's  train  passed  the  crossing  at  a 
great,  and  therefore  reprehensible,  rate  of 
speed.  But  whether  so  or  not,  qpeed  Is  a 
relative  term,  and  whether  a  given  rate, 
though  great  In  a  sense,  is  evidential  of  neg- 
ligence <a  wantonness,  d^ends  upon  dnnim- 
Btances  and  conditions  ot  whidi  the  chai^ 
takes  no  account.  The  diarge  is  far  fnxn 
mer^  asserting  '*tlie  legal  proposition  tiiat 
-tiiere  may  be  wantonness  on  the  part  of  a 
person  who  shovre  a  reckless  disregard  for 
human  llf^  even  If  at  the  instant  be  does 
not  know  swne  one  is  actually  present  to  be 
Injured  his  redElesa  act,"  which  Is  the 
-effiect  attributed  to  it  in  the  brief  for  appel- 
lee. It  purports  to  stete  the  drcumstances 
■out  of  which  wantonness  arises,  and  that 
the  statMumt  is  Inadequate  and  erroneous 
senna  quite  dear.  Although  the  rate  of 
■speed  was  great  and  maintained  over  a  "pc^ 
ulcus"  public  crossing  at  grade,  the  question 
«f  wantonness  depended  upon  Ite  reasonable- 


ness as  measured  by  conditions  to  be  resson- 
ahly  anticipated  at  the  time  and  the  ade- 
quacy of  precautions  taken  against  the  dan- 
ger arising  out  of  those  conditions,  as  by 
sounding  slipmls  of  approach.  Wantonness 
does  not  as  matter  of  law  grow  out  of  pass- 
ing at  great  speed  over  a  *'p<^uIous"  public 
crossing  at  grade,  and  the  further  assertion 
of  the  charge,  that  to  constitute  wantonness 
the  actual  presence  of  the  perscm  injnred 
or  killed  need  not  be  actually  known  to  those 
operating  ttie  train,  however  correct  in  it- 
self, had  the  effect  of  accentuating  Ite  error 
in  omitting  qwdflc  reference  to  other  erldeo* 
tial  considerations  from  whldi  may  be  1d- 
ferred  wantonness,  imputed  Intention  to  do 
wrong,  or  a  universal  malice,  as  it  was  apt- 
ly termed  In  Weatherly  v.  N.  a  &  St  L 
By.,  1G6  Ala.  675,  51  South.  95d.  To  say  sim- 
ply that  a  public  crossing  Is  "populous"  Is  to 
inadequately  express  one  of  the  essential  ele- 
mente  of  fact  about  whldi  the  law  conceras 
Itself  in  dealing  with  gsade  crossing  acd- 
deots.  The  fact,  without  more,  that  a  cro^^s- 
Ing  Is  within  municipal  corporate  bounds 
signifies  but  litUe.  A  crossing  may  be  said 
to  be  **populous"  wheu  it  Is  at  customary 
times  used  by  many  petvle,  though  at  other 
times  or  hours  it  may  be  deserted.  Ueoce, 
In  defining  wantonness  at  such  places,  tbe 
court  has  oonstently  spoken  in  ite  dectaloas 
of  a  knowledge  of  existing  circumstances  and 
conditions,  or  a  knowledge  that  they  proba- 
bly existed  at  the  time,  as  an  elem^t  of  nec- 
essary  consideration.  No  doubt  that  tbe 
considerations  to  which  we  hare  referred 
were  of  much  importance  to  defendant  la 
any  correct  sfolution  of  the  issue  of  waatoD- 
neSB  or  reckless  disregard  for  probable  coo- 
sequences  in  the  manner  of  approadiing  the 
crofl^g;  tor  unquestionably  the  weight  of 
the  evidence  proved  signals  of  approach,  and 
while  it  showed  that  the  acddent  ^occorred  In 
the  mld-afterno<m  of  a  day  In  April  and  at 
a  place  described  In  general  terms  as  t 
mnoh  frequented  public  crossing,  there  was 
in  tike  evidence  no  Intimation  of  any  crowd 
or  confusion  of  vehldes  or  pedestrians,  olor 
any  that  defendant's  engineer,  who  ran  the 
same  train  over  tbe  same  crossing  at  vib- 
stantially  the  same  rate  of  speed  at  the  same 
hour  day  after  day,  bad  any  reasm  to  on- 
Uclpate  that  any  barm  would  probably  re- 
sult from  his  (^ration  of  the  train  ait  the 
time  In  question. 

For  error  In  giving  this  charge  and  in 
denying  the  motion  for  a  new  trial  on  the 
substantial  merits  of  the  cause,  Uie  Judgment 
must  be  reversed. 

Reversed  and  runanded. 

ANDBRSON,  C.  J.,  and  McOL&LLAN  tud 
GARDNER,  JJ.,  concur. 
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MIDDLETON  t.  ALABAMA  P0WE3R  00. 
et  aL   (S  DlT.  682.) 

(Supteme  Court  of  Alabama.    Jan.  20,  1916. 
Bebearinir  Denied  March  30.  1916.) 

1.  Fixtures  «s»35(2)— Houbbb. 

Where  hoasea  are  erected  upon  land  of  an- 
other, prima  facie  tb^  become  part  of  the  realty, 
cxoeptiDS  where  the  builder  reservea  th«  right  of 
removal. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent.  Dig.  II  78,  74;  Dee.  Dig.  ^»35(2).] 

2.  FiXTUBEe  «=j35(2)— Trade  Fixtubbs. 

If  improvements  are  what  is  termed  "trade 
fixtures,"  they  do  not  become  prima  facie  part  of 
the  land  on  which  they  stand. 

[Ed.  Note.— For  other  cases,  see  Fixtures. 
Cent  Dig.  U  78.  74 ;  Dec.  Dig.  ^35(2).] 

3.  FnCTUBES  «s>27(l)  —  TBADE  FZXTUBXS  — 
AOBKEMENT  TO  MaEE  REALTY. 

Parties  may  by  contract  make  trade  fixtures 
a  part  of  the  land  on  which  tbey  stand. 

[Ed.  Note. — For  other  cases,  see  E^tores. 
Cent.  Dig.  H  6,  22,  25,  44,  45,  54 ;  Dec.  Dig. 
*=27(l).l 

4.  FixTUBEs  «=327<1)  ~  Rioirr  to  Bbhovai.  — 
Orai.  Aoreeueht. 

A  reservation  of  a  fixture  or  the  right  to  re- 
move it  at  the  expiration  of  a  lease  may  be  made 
by  oral  agreement. 

[Eid.  Note. — ^For  other  cases,  see  Fixtures, 
Gent.  Dig.  H  fik  22.  25,  44,  46,  64;  Dm.  Dig. 

6.  EnoKifCK  «s»441(4)  —  Obal  AouBunB  — 

VaSTINO  WBITISH  IMAES. 

A  written  lease  dealing  with  the  subject 
of  fixtures  cannot  be  varied  by  oral  agreement  as 

to  fixtures. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  173^-1744,  2087;  Dec  Dig.  «=> 
441(4).] 

6.  BVIDENCB  <f  150(4)  —  Adkibsibilitt  bt 
Reason  or  ADicisaioii  or  Similar  Evidence. 

In  a  suit  for  trover  for  fixtures  removed, 
where  a  lease  did  not  provide  what  waa  to  be- 
come  of  booses  erected  by  the  lessee,  after  its 
termination,  and  lessee,  introduced  evidence  that 
the  houses  were  trade  fixtures,  held  the  lessor 
could  show  an  agreement  that  the  houses  were 
not  removable. 

[Ed.  Note. — For  other  coMfs.  nee  Evidence, 
Cent  Dig.  {  449;  Dec  Dig.  «=»165(4).J 

7.  Tbespass  «=320(2)  —  Pabtt  SrrnTtiD  to 
Sub— PoaasasioN. 

A  leSBor  not  in  possession  cannot  sue  in 
trespass  for  the  wrongful  removal  of  fixtures 
placed  on  the  premises  by  a  lessee. 

[Ed.  Note.— For  other  cases,  see  Treapaaa, 
Cent.  Dig.  IS  34-37 ;  Dec  Dig.  «s>20(2).] 

&  TkOVBB  and  GoNTBBSIOn  «a»16— POSBES- 

8I0JT  BY  Plaintiff. 

A  lessor  not  in  i>oB8ession  may  sue  in  trover 
for  the  wrongful  removal  of  fixtures  placed  on 
the  pzemiaes  by  a  lessee 

^[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Gent.  Dig.  H  119-147;  Dec  Dig. 
^16.] 

Appeal  from  Circuit  Court,  Chilton  Coun- 
ty; W.  W.  Pearson,  Judge. 

Action  by  J.  H.  MiddletOD  against  the  Ala- 
bama Power  Company  and  another.  From  a 
Judgment  for  deffeodants,  plalntUt  appeals. 
Rerersed  and  remanded. 


The  trespass  allied  Is  the  tearing  down 
and  removing  from  a  certain  five  acres  of 
land  12  bouses  alleged  to  belong  to  defend- 
ant The  complaint  was  afterwards  amend- 
ed by  adding  tixe  count  In  conversi<m  of  cer- 
tain lumber.  It  appears  that  the  Alabama 
Power  Company  by  Its  contractors  had  leas- 
ed its  five  acres  of  land  from  plaintiff  for 
the  purpose  of  quarrying  rock  for  the  building 
of  its  dams,  and  had  placed  theseon  15  or  16 
houses  for  use  In  its  quarrying  operations, 
and  when  the  lease  expired,  or  rather  when 
the  quarrying  had  been  finished,  all  of  these 
houses  but  3  were  removed,  together  with  the 
machinery  and  railroads.  The  contract  pro- 
vided. In  substance,  a  lease  of  the  five  acres 
described,  and  the  rl£bt  to  take  rock  and 
other  mineral  substances  for  building  purposes 
in  and  under  said  laud,  and  also  the  right  to 
build  and  operate  one  or  more  railroad  tracks 
over  and  across  the  same,  and  to  locate  and 
operate  equipment  and  machinery  on  said 
land,  and  to  build  structures,  houses,  and 
habitations  for  workmen,  all  for  the  quar- 
rying  preparation,  and  transportation  of  said 
rock  and  other  material,  and  the  right  to 
use  the  water  of  Blue  Gut  creek.  It  con- 
tained the  following  provisions  also:  The 
rights  oonveyed  by  this  Instrument,  and  all 
iiUerest  in  the  said  land  shall  revert  to  the 
grantors  upon  completion  of  the  quarry  op- 
erations ot  the  said  land  by  said  grantee,  Its 
successors  and  assigns,  at  the  expiration  of 
sal^  period  of  three  yeara  The  plaintiff  also 
offered  to  show  by  parol  testimony  that  it 
was  agreed  between  Mr.  Middleton  and  the 
Alabama  Power  Company  that  the  houses 
wbieta  tbey  were  to  build  on  the  land  for  the 
purposes  of  their  operation  were  to  be  left  on 
the  land,  and  not  to  be  removed  from  it  The 
court  declined  to  permit  this  to  be  done. 

BUddletm  &  Reynolds,  of  caanton.  and 
Riddle,  Bnrt  &  Riddle,  of  Talladega,  for  ap- 
pellant. Boshton,  Williams  ft  Crenshaw,  of 
Montgomery,  and  Smith  ft  Gerald',  of  Clan- 
ton,  for  appellees. 

ANDERSON,  O.  J.  [1-4]  The  general  rule 
is  that,  when  houses  are  erected  upon  the 
land  of  another,  the  prima  facie  Intendment 
Is  that  they  become  part  of  the  realty,  though 
this  Is  by  no  means  conclusive,  as  the  intent 
of  the  parties  usually  controls,  and  the  build- 
er may  reserve  the  right  to  remove  same. 
Powers  V.  Harris,  68  Ala.  409.  On  the  other 
hand,  If  the  Improvements  or  fixtures  are 
what  is  termed  "trade  fixtures,"  they  do  not 
become  prima  fftcle  a  part  of  tbe  land. 
Walker  v.  Tillls,  188  Ala.  313,  66  South.  64, 
L.  H.  A.  1915A,  654.  Though  the  parties 
may  by  contract  make  them  a  part  of  the 
land  Just  as  tbey  may  prevent  a  house  or. 
permanent  fixture  from  becoming  a  part  of 
the  freehold  (Powers  t.  Harris,  supra ;  Broad- 
dus  V.  Smith,  121  Ala.  336,  26  South.  34,  77 
Am.  St.  Bep.  61),  it  also  seems  that  a  reeer* 


«s9Por  otlur  cams  see  same  Uvle  sad  KSY-HUUBBR  In  aU  Key-Mumbared  DIswia  and  Indezai 


Digitized  by  Google 


462 


n  SOUTHERN  BEPOBTEH 


CAla. 


vatlon  of  the  diKttel  m  a  right  to  remore 
same  at  the  expiration  of  the  lease  may  be 
done  by  sn  oral  agreement  (Broaddns  Case, 
snpra;  Harris  t.  Powers,  57  AU.  139;  Foa- 
ter  T.  Mabe,  4  Ala.  402.  87  Am.  Dea  749). 

II]  The  lease  In  question  Is  in  writing,  and, 
If  It  dealt  with  tiie  question  of  flxtnres,  any 
oral  f^reonent  previous  to  the  making  of 
said  lease,  or  contemporaneous  therewith, 
woald  be  merged  into  the  writing,  but  the 
lease  in  question  does  not  deal  with  this 
question  at  all,  and  does  not  attempt  to  fix 
the  nature  or  character  of  the  structures  or 
improvements  to  be  erected  by  the  defendant. 

"The  writing  is  presamed  to  contain  tbe  wbole 
of  the  contract,  nnd  will  be  protected  from  any 
iavasioD  of  extrinsic  stipulatioiis  if  upon  inspec- 
tion and  atndy  of  the  writinf  its^,  read,  it 
may  be,  in  the  light  of  snrrouncung  circumstanc- 
es m  order  to  Its  proper  understanding  and  In- 
terpretation, it  appears  to  contain  tbe  engage- 
ment of  the  parties,  and  to  define  the  object  and 
measure  the  extent  of  sach  engagements,  and  to 
have  been  designed  by  tbe  parties  to  be  the  repos- 
itory and  evidence  of  flieir  final  intentions. 
When  tbe  writing  does  not  pnrport  to  disclose 
tbe  complete  contract,  or  if,  when  read  in  the 
light  of  the  attendant  facts  and  circumBtanees. 
it  is  apparent  that  it  does  not  contain  an  the 
stipulations  of  the  parties  on  tbe  subject,  the  rale 
does  not  apply ;  for  when  it  thus  appears  that  a 
part  only  of  a  complete  oral  contract,  not  within 
the  statute  of  frauds,  has  been  reduced  to  writ> 
ing,  parol  evidence  is  always  admissible  to  show 
what  tbe  rest  of  the  agreement  was;  otherwise' 
the  contract  could  not  be  brought  before  the 
court  The  entire  contract  must  be  proved.  The 
role  is  simply  that  the  entire  contract,  whether 
It  be  all  In  writing,  in  one  paper  or  in  several 
papers,  or  partly  in  writing  and  partly  by  parol, 
should  be  proved,  and  this  is  not  at  all  mcon- 
sistent  with  the  parol  evidence  rule.  Matters  in 
parol  must  not  be  inconsistent  with  matters  in 
writing.  But  even  in  that  case  the  parts  of  the 
agreement  to  be  proved  by  parol  must  not  be  in- 
consistent with  or  repugnant  to  tbe  intention  of 
the  parties  as  shown  oy  the  written  instrument ; 
for,  where  a  contract  rests  partly  in  parol,  that 
part  which  is  in  writing  is  not  to  be  contradict- 
ed." 21  Am.  &  Eng.  Enc.  of  Low.  pp.  1090- 
1093 ;  Roquemore  v.  Vulcan  Iron  Works,  151 
Ala.  043,  44  South.  657,  and  cases  there  cited. 

[I]  As  the  contract  in  question  did  not  at- 
tempt to  provide  what  was  to  become  of  the 
houses  after  the  termination  of  tbe  lease, 
and  as  the  defendants  Introduced  evidence 
tending  to  show  that  the  houses  were  trade 
fixtures,  the  plaintiff  should  have  been  per- 
mitted to  show  an  agreement  with  the  de- 
fendants' agent  that  the  houses  were  not  to 
be  removed,  and  were  not  therefore  reserved 
as  chattels,  and  this  agreement  was  In  no 
way  Inconsistent  with  or  contradictory  of 
the  terms  of  the  contract 

[7, 1]  The  action  of  the  trial  court  in  ex- 
cluding this  evidence  cannot  be  Justified  up- 
on the  theory  that  the  plalutiff  could  not 
recover  with  the  evidence  in.  This  was  the 
case  as  to  the  trespass  counts  as  the  defend- 
ants were  In  possession  of  the  land,  but  the 
said  possession  was  no  defense  to  the  trover 
count  If  the  houses  belonged  to  the  plaintiff. 
Walker  v.  Tlllls,  supra. 

The  Jndgment  of  ncMisuit  Is  set  asld^  the 


cause  is  reinstated,  and  tbe  judgm^t  of  the 
circuit  court  Is  reversed,  and  tbe  cause  la  re- 
manded. 
Reversed  and  remanded. 

IfAYFIELD.  SOMBRVILLB,  and  THOM- 
AS, JJ..  concur. 


Ex  parte  FABBELU    (8  Dir.  88S.) 
(Supreme  Court  of  Alabama.    Feb.  10^  1916.) 

DiVOBCT  «=al82— ErTECT  OF  APPEAI.. 

Although  a  decree  for  alimony  as  an  annual 
allowance  Is  not  final  in  the  sense  that  it  cannot 
be  subsequently  changed,  where  there  was  a  final 
decree  determining  all  die  rights  of  tbe  parties 
to  the  divorce  indnding  the  right  to  both  per- 
manent and  temporary  alimony,  an  appeal  fully 
perfected  by  the  execution  of  a  supersedeas  bond 
removed  tbe  entire  proceeding  to  the  appellate 
court,  with  the  exception  of  collateral  matters 
not  inrolved  in  the  appeal,  and  mandamus  will 
not  lie  to  compel  the  chancellor  to  allow  tem- 
porary alimony  pending  the  appeaL 

[Ed.  Note.— For  other  cases,  see  Divorce. 
Cent.  Dig.  U  568.  687.  S88,  «2Cs  03S,  641,  657 ; 
Dec  Dig.  ^182.] 

Original  application  for  mandamus,  on  the 
relation  of  Lucy  Farrell,  to  compel  the  Chan- 
cellor of  the  Xortbeastem  Chancery  Division 
to  annul  an  order  dismissing  an  application 
for  alimony  and  suit  mcmey  pending  an  ap- 
peal. Writ  denied. 

Betts  ft  Betts,  of  HuntsvlUe.  for  ai^llant 
Douglass  Taylor  and  Clarence  h.  Watts,  both 
of  Huntsville,  for  appellee. 

NLAYTIGLD,  J.  This  Is  an  original  at^ll- 
catlon  to  this  court  for  a  writ  of  numdamus, 
to  be  directed  to  the  chancellor  of  the  North- 
eastern chancery  division,  directing  him  to 
set  aside  and  annul  an  order  heretofore  made 
by  him,  which  order  dismissed  out  of  the 
chancy  court  petitioner's  application  for  al- 
imony and  suit  money  pending  an  appeal 
from  tbe  chancery  court  decree  which  divorc- 
ed petitioner  from  her  hnsband  and  allowed 
her  both  permanent  alimony  and  suit  money 
for  prosecuttng  and  defending  the  dlToice 
proceedings. 

It  was  ruled  by  this  court  in  the  case  of 
Brady  v.  Brady,  144  Ala.  414,  39  South.  237, 
that  an  appeal  would  not  lie  from  an  inter- 
locutory order  directing  tbe  payment  of  ali- 
mony pendente  lite,  and  that  mandamus  was 
the  proi>er  remedy  to  vacate  such  Interlocu- 
tory order  or  decree;  and  the  rule  has  been 
repeatedly  followed  by  this  court  in  later 
cases.  The  petition  to  the  chancellor  for  ali- 
mony pending  the  appeal,  and  this  applica- 
tion for  mandamus,  are  based  on  the  deci- 
sions in  the  above  Indicated  cases.  The  rul- 
ings in  those  cases,  however,  do  not  control 
the  ruling  in  the  case  at  hand.  There  is  a 
final  decree  in  this  case,  determining  all  the 
rights  of  the  i>arties  to  the  divorce,  including 
tbe  right  to  both  permanent  and  temporary 
alimony.    This  decree  will  suroort  an  ap- 
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peal;  In  fAct,  an  appeal  had  been  taken  be- 
fore the  application  was  made  to  the  chan- 
cellor. A  supersedeas  bond  had  been  execut- 
ed and  approved,  and  the  entire  proceeding 
removed  from "  the  chancery  court  to  this 
court  The  chancery  court  and  the  chancel- 
lor had  therefore  lost  all  control  over  the 
parties  and  the  subject-matter  before  the  ap- 
plication was  ever  made  to  the  chancellor. 
.Vssuredly,  this  court  will  not  compel  the 
chancellor  to  do  what  he  has  no  authority  to 
do.  Had  he  issued  the  order  as  prayed,  this 
court  would  have  issued  a  mandamus  prohi- 
bition, or  other  writ,  appropriate  and  neces- 
sary to  right  the  wrong.  Ex  parte  Montgom- 
ery, 114  Ala.  115, 14  South.  365,  in  which  case 
it  was  said,  with  apt  reference  here ; 

"Here  are  exccptiuna  to  the  rule  that  'an  ap- 
peal, properly  perfected,  removes  a  case  wholly 
ind  alisolutely  from  the  trial  court  and  places 
it  in  the  bigher  tribunal'  (Elliott,  App.  Proc.  | 
Ml;  Allen  t.  Allen,  80  Ala.  164),  it  is  quite 
true  (Elliott,  App.  Pro&  IM^i  but  the  present 
ease  is  not  one  of  them.  The  lower  court,  pend- 
ing: aa  appeal,  may  proceed  in  matters  which  are 
entirely  collateral  to  that  part  of  tbe  case  whidi 
is  taken  up,  but  it  can  do  nothing  in  respect  of 
iny  mattw  or  question  which  is  involved  in 
tbe  appeal,  and  which  may  be  adjudsed  by  the 
anKllate  court.  The  operation  of  tiie  manda- 
lEus  here  prayed  would  be,  as  we  have  seen,  to 
compel  predsely  this  to  be  done  by  the  court 
below." 

Mr.  Elliott  in  bis  work  above  cited  (section 
541)  says: 

"The  overwhelming  weight  of  authority  is 
that  an  appeal,  properly  perfected,  removes  a 
case  wholly  and  absolutely  from  the  trial  court 
and  places  it  in  the  higher  tribunal.  It  is  diffi- 
cult to  conceive  how  it  could  be  otherwise,  since 
it  is  not  poasible  that  two  courts  can  have  au- 
thority over  a  single  case  at  the  same  time. 
TbB  case  mtist,  of  invincible  necessity,  be  in  the 
higher  court  or  in  the  lower  court,  Cor  It  cannot 
be  in  both  courts.  As  tbe  anOiority  of  the  in- 
ferior yields  to  the  superior,  tbe  case  Is,  for  all 
purposes  connected  with  the  consideration  and 
decision  of  tbe  questionn  involved  in  it,  complete- 
ly within  the  Jurisdiction  of  the  appellate  tri- 
bonal." 

The  same  author  (section  648)  makes  the 
pointed  statement  that: 

"Where  a  decree  Is  entered  in  a  suit  for  di* 
rare,  and  an  appeal  ia  perfected,  alimony  can- 
not, as  it  haa  been  held,  be  allowed  during  the 
pendency  of  the  appeal  by  the  trial  court" 

To  this  text  la  dted  Lewis  v.  Lewis,  20 
Ua  App.  646;  CbAUe  t.  Cralle,  81  Ta.  773  ; 
Paaoar  t.  Ltneberger.  90  N.  C.  169.  Tbe  first 
tvo  cases  are  exactly  in  point  and  support 
the  text.   In  the  Virginia  case  It  Is  said: 

"Although,  perhaps,  an  appeal  in  a  chancery 
taose  does  not  here,  any  more  than  in  England, 
■top  the  proceedings  under  the  decree  from 
which  the  appeal  is  taken,  yet  there  can  be  no 
■uner  of  doubt  but  that  the  effect  of  an  ap- 
peal, when  fully  perfected  by  the  execution  of 
tlie  proper  supersedeas  bond,  is  to  deprive  the 
BUbordinate  court  of  all  power  over  the  parties 
ud  snbject-^natter  oC  controversy,  until  the 
taoM  ia  remanded  luck  for  its  furUier  action; 
and  the  only  orders,  therefore,  which  that  court 
can  rightfully  make  are  such  aa  are  needful  for 
the  preservation  of  the  res  and  the  rights  of 
the  parties  pending  tbe  appeal.  Rlauglitcr 
Honse  Oases.  10  Wall.  273  [19  L.  Ed.  918]; 


Littlejohn  v.  Ferguson.  18  Grat.  rYa.1  63; 
Moran  v.  Johnston,  26  Grat.  tVa.]  lOa" 

The  Supreme  Oourt  of  the  United  States 
seenis  to  follow  tbe  same  rule.  In  tbe  case  of 
Keyser  t.  Farr.  105  U.  S.  265,  26  L.  Ed.  1025, 
it  Is  said: 

"After  the  acceptance  of  tbe  bonds  for  the 
appeal,  and  the  doeketing  of  the  catiso  in  this 
court,  the  jurisdiction  of  the  court  below  was 
gone.  FroDi  that  time  the  suit  was  cognizal>la 
only  in  this  court.  In  Goddnrd  v.  Ordway,  101 
U.  S.  745  [25  L.  Ed.  1040],  there  was  nothing 
more  thnn  the  formal  order  of  allowance  entered, 
as  in  this  case,  with  the  final  decree.  Such  an 
order,  while  in  that  condition,  it  was  held,  was 
subject  to  the  control  which  every  court  retains 
over  its  ordinary  judgements  during  tlie  ti-rin.  In 
Draper  v.  Davis,  102  V.  S.  370  ['^6  L.  Ed.  121]. 
however,  it  was  decided  that  after  a  bond  bad 
been  accepted  by  one  of  the  judges  in  accord- 
ance with  snch  an  order  of  allowance,  the  juris- 
diction was  transferred  from  the  court  below." 

We  are  not  unmindful  of  the  rule,  that  de- 
crees for  alimony,  as  annual  allowances,  are 
not  final  In  tbe  sense  that  they  cannot  be  sub- 
sequently changed.  Such  decrees  are  usually 
left  open,  and  subject  to  he  changed,  as  tbe 
circumstances  and  necessities  of  the  case  may 
require.  Glisby  t.  Cllsby.  160  Ala.  672.  49 
South.  445, 135  Am.  St.  Bep.  110. 

On  appeal,  this  court  can  alter  of  change 
the  result  In  the  lower  court,  or  direct  the 
chancery  court  to  change  it,  as  present  or 
subsequent  fiacts  may  Justify. 

Mandamus  denied. 

ANDERSON,  a  J.,  and  SOMEBVILLB. 
and  THOMAS,  IJ.,  concur. 


McKINNON  T.  CITY  OF  BIRMINGHAM  at 

al.  (6DiT.221.) 
(Supreme  Court  of  Alabama.   Feb.  3,  1918. 
Rehearing  Denied  March  80,  1016.) 

1.  Municipal   CoapoBATioira   «=>812(7)  — 
Cuius  against  —  Notice  —  Tihb  op  Acci< 

DENT. 

Under  Code  1907,  S  1275,  requiring  one  hav- 
ing a  claim  against  a  city  for  personal  injuries 
to  file  a  statement,  ^ving  substantially  the  man- 
ner in  which  the  injuries  were  received,  the  day 
ajid  time  and  the  place  where  the  acddent  oc- 
curred, when  construed  to  effect  its  purpom  to 
give  the  city  officers  opportunity  to  investigate' 
the  claim,  and  not  to  require  technical  accuracy 
which  might  result  In  the  defeat  of  meritoriouB 
claims,  a  statement,  giving  the  day  of  tbe  month 
and  year,  but  not  whether  in  the  daytime  or  the 
nighttime,  is  a  sufficient  statement  of  the  time. 

[Rd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  1 1702 :  Dec  Dig.  ^ 
812<7).l 

2.  Time  «=98-"Dat." 

As  defined  by  statute  and  within  the  mean- 
ing of  the  law,  a  "day"  means  24  hours,  the 
period  of  time  between  any  midnight  and  the 
midnight  following. 

[Ed.  Note— For  other  cases,  see  Time,  Cent 
Dig.  S8  10,  33:  Dec.  Dig.  «si8;  Appeal  and 
Error,  Cent.  Dig.  {  1014. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Day.] 

Appeal  from  Circuit  Court,  Jefferscn  Coun- 
ty; E.  O.  Crowe,  Judge. 
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▲ctloi^  R.  A.  McKlDnon  against  the  Cl^ 
of  Birmingham  and  otbers.  Judgment  for 
ttie  defendants  on  demurrer  to  the  complaint, 
and  plalntur  appeals.  Reversed  and  re- 
manded. 

F.  E.  Blackburn,  of  Birmingham,  for  appel- 
lant M.  M.  UUman  and  W.  A.  Jenkins,  both 
of  Blrmlngbam,  fbr  aH>elleeB. 

GAItI>N£R,  J.  Appellant  brou^t  snSt 
against  ap[>ellee  for  recovery  of  damages  al- 
leged to  bare  been  sustained  by  a  fall  on  tbe 
sidewalk  of  tbe  city  of  Blrmlngbam,  caused 
by  stumbling  over  a  stake  across  wblch  wire 
was  Btretcbed.  The  complaint  as  last  amend- 
ed, shows  that  on  August  7,  1914,  plaintiff 
made  out  In  writing  his  claim  against  tbe 
said  dty  for  the  damages  therein  set  forth, 
and  bis  claim  was  duly  verified.  It  was  set 
forth  that  the  Injury  occurred  on  May  20, 
1914,  and  the  said  claim  was  duly  presented 
and  filed  with  tbe  derk  of  said  dty.  The  de- 
murrer to  tbe  complaint  as  last  amended, 
wblch  was  sustained  by  the  court  below, 
takes  the  point  that  the  complaint  sbows  tbe 
claim  filed  by  the  plaintiff  did  not  sufficiently 
allege  the  time  when  said  accident  occurred, 
and  tbls  Is  the  only  question  presented  for 
determination  on  this  appeaL 

[1]  Section  1275  of  tbe  Code  provides  for 
the  filing  of  claims  against  a  municipality  In 
the  following  language: 

"No  recovery  shall  be  bad  against  any  dty  or 
town  on  a  claim  for  personal  injury  received  un- 
less a  Bwom  statement  be  filed  with  the  clerk, 
by  the  party  Injured,  or  his  personal  representa- 
tive in  the  case  of  his  death,  stating  substantially 
the  manner  in  which  tbe  injury  was  received  and 
the  day  and  dme,  and  the  place  where  the  aod- 
dent  occurred,  and  the  damages  elaimed." 

Oonnsel  fbr  appellee  Insist  that  the  «bilm 
Is  Insufficient  in  merely  giving  the  date  and 
the  year,  without  stating  whether  It  was 
during  the  day  or  night  that  tbe  accident  oc- 
curred. In  East  Tenn.,  etc.,  R.  R.  Ca  v.  Car- 
loss,  77  Ala.  443,  Uils  court,  in  speaking  of 
tbe  statute  then  in  existence,  which  provided 
that  in  a  suit  against  a  railroad  company 
for  damages  to  live  stock,  or  cattle  of  any 
kind,  the  complaint  must  state,  among  other 
things,  tbe  time  when  the  killing  or  injury 
occurred,  said: 

"The  purpose  of  the  requirement  is  to  infrom 
tbe  railroad  officials,  with  reasonable  certainty, 
as  to  tbe  circumstances  attending  tbe  alleged  in- 
jury, so  that  they  may  act  advisedly  in  the  in- 
vestigation of  the  case,  either  with  the  view  of 
voluntary  adjustment,  or  of  defense  at  law.  The 
time,  we  think,  should  be  stated  to  be  a  apedfied 
day  of  a  given  month  ^d  year." 

It  will  thus  be  seen  that  this  court  held 
the  view  that  It  was  a  sufficient  designation 
of  the  time  to  give  the  day  of  the  month  and 
fear.  In  speaking  of  the  statute  under  con- 
sideration in  the  Instant  case  it  was  said  In 
Brannon  t.  Oty  of  Birmingham,  177  Ala. 
419,  59  South.  63: 

"Statutes  similar  to  this  one  have  been  pre- 
viously construed  by  this  court,  wherein  it  was 
held  that  they  were  designed  for  tbe  purpose  of 
giving  the  dty  authorities  an  opportunity  to 


investigate  and  adjust  claims  made  against  tbe 

city,  without  the  expense  of  litigation,  and  that 
a  compliance  therewith  on  tbe  part  of  the  pltiin- 
tiS  was  a  condition  precedent  to  the  maioteDance 
of  a  suit.  Newman  t.  B'bam,  ^  Ala.  630.  19 
South.  902:  Bland  v.  HobUe,  142  Ala.  14%  37 
South.  843.'' 

And  is  Newman  t.  Uayor  and  Aldermen 
of  Blnnlngtaam.  109  Ala.  630;  19  South.  902; 
cited  in  tbe  Brannon  Cose,  tids  language  was 

used: 

"Technical  accuracy  is  not  required.    It  is 

enough  if  tbe  board  is  fairly  informed  of  the  na* 
ture  nnd  amount  of  tbe  claim,  so  that  it  can  act 
intelligently  in  tbe  Investigation  and  allowance 
or  rejection  of  the  same." 

It  thus  appears  that  the  holding  of  this 
court,  In  construing  statutes  of  this  charac- 
ter, to  the  effect  that  technical  accuracy  is 
not  required,  but  that  substantial  compliance 
with  the  statute  is  auffidmt,  Is  in  line  with 
the  weight  of  authority  and  in  conformity 
with  good  reason.  5  McQuillan  on  Mun. 
Corp.  5124,  5125 ;  Hase  v.  City  of  Seattle,  51 
Wash.  174.  98  Pac.  370,  20  I*  R.  A.  (N.  S.) 
938;  Sullivan  v.  City  of  Syracuse,  77  ECnn, 
440.  20  N.  Y.  Supp.  105. 

We  are  also  In  accord  with  the  following 
statement  found  quoted  in  Hase  t.  Seattle; 
supra,  that: 

"It  was  not  intended  that  tbe  terms  of  the 
notice  should  be  used  as  a  stumbling-block  or  pit- 
fall to  prevent  recovery  by  mraitorious  claim- 
ants." 

[2]  As  defined  by  statute  and  within  the 
meaning  of  the  law  a  day  means  24  hours, 
the  period  of  time  between  any  midnight  and 
the  midnight  following.  IB  Qyc.  282.  Whm 
tbe  purpose  of  tbe  statute  as  alrare  set  forth 
Is  considered,  we  are  persuaded  that  a  claim, 
stating  a  specified  day  of  a  given  month  and 
year.  Is  a  substantial  cmnplionce  with  tbe 
statute,  and  it  was  not  the  intention  of  the 
lawmakers  to  require  a  more  spedflc  de- 
scription, either  as  to  tbe  hour  or  whether 
it  was  night  or  day. 

Tbe  trial  court  was  doubtless  guided  in 
the  conclusion  reached  by  tbe  language  used 
in  the  ofrfnlon  In  Brannon  t.  Birmingham, 
supra.  Tbe  statemmit  In  the  opinion,  to  the 
effect  that  tbe  claim  sbould  state  whether 
tbe  acddeot  occurred  during  tbe  day  or 
night,  if  the  exact  hour  is  not  given,  was 
a  mere  dictum,  as  a  reading  of  tbe  oplniMi 
readily  discloses.  Tbe  question  determina- 
tive of  that  aKJeal,  as  shown  by  the  optadoDi 
was  that  of  a  material  Tarlance  between  the 
statement  of  the  dalm  as  to  the  place  of  the 
injury  and  the  proof  with  respect  thereto, 
and  a  reference  to  tbe  brief  of  eounsd  for 
appellee  In  that  cause  discloses  tbat  to  have 
been  the  point  pressed  upon  the  conslderatloa 
of  the  court 

We  are  of  the  opinion  that  tbe  complaint, 
OS  last  amended,  was  not  subject  to  the  de- 
murrer interposed  thereto,  and  the  Judgmoit 
of  tbe  court  below  is  tber^ore  reversed  and 
the  cause  remanded. 

Reversed  and  remanded.  AU  tbe  Justices 
concur. 
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BELL  «t  al.  T.  BEnX  et  al.   (6  TUv.  121.) 

(Supreme  Court  of  Alabama.   Feb.  3,  191ft.  Id 
BetpODse  to  Application  foi  Renear- 
Ing,  March  30,  1016.) 

L  Uakbuok  ^=>40<11)— Pbesumptions. 

Where  a  woman,  who  had  for  more  than  25 
Tears  lived  in  marriage  relations  with  one  man,' 
undertook  to  show  that  her  relation,  and  that 
of  her  claimed  slave  huabaud,  with  another,  of 
like  duration,  were  void  in  view  of  the  sbive 
marriage,  the  burden  of  proof  to  overcome  the 
presumption  of  validity  of  th«  later  marriages 
was  heavy  apoo  her. 

[EM.  Note.— For  other  caset,  see  Marriage, 
Cent  Die  f  68:  l>ec.  Dig.  «s>40(ll).J 

2.  HASBtAOl  ®=338— Iagauzxmo  AcIB—EW' 

racT. 

The  Constitutional  Ordinance  of  Septem- 
ber 29,  1865,  legalizing  marriacos  of  freed  men 
sod  women  then  living  together  as  man  and  j 
wife,  contracted  during  slavery,  did  not  legalize  ' 
illicit  cohabitation,  Dor  make  marriage  oontracts  ' 
not  intended  by  the  parties. 

[fid.  Note.— For  other  caaea,  see  Marriage, 
Cent  Dig.  f  110;   Dee.  Dig.  ^»38.] 

In  Response  to  Avplicatioa  for  Rehearing.' 

3.  Appeal  and  Ebrob  ^91099(7)— Mattebs 
Not  NxcBasABT  to  Decision— Dxctdu. 

Where,  on  former  appeal,  the  court  held 
that  new  trial  should  have  been  granted  on  the 
ground  of  newly  discovered  evidence,  it  was  xin- 
oeeeasary  to  decide  the  sufficiency  of  the  evi- 
deoce  to  aapport  tlie  jud|9*a  flndii^,  and  an 
opto  ion  thereon  was  dictnm. 

[Ed.  Notev— For  otbw  caaea,  see  Appeal  and 
Error,  Cent  Dig.  I  4376:    Dec.  Dig. 

1099(7).] 

4.  Appeal  ahd  Esbob  ^3867(1)— Scopk  of 
Review— AFFiOAVns  fob  New  Tbial. 

On  appeal  from  denial  of  new  trial  by  the 
probate  court,  the  drcuit  or  Snpreme  Court  can 
coiuider  affidavits  presented  to  the  probate  on 
the  motion  for  new  trial  only  for  the  purpose  of 
determining  whether  a  new  trial  shouM  be  grant- 
ed, and  not  for  Uielr  evidentiary  weight. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
&ror.  Cent.  Dig.  H  8476,  84S^^8S ;  Dec. 
Dig.  ^»867(1).] 

6.  Appeal  and  Ebbob  ^=»1012(1)— Revebsai. 
—When  Necessabt. 
When  an  issue,  triable  without  jury,  b  so 
tried  on  viva  voce  testimony  to  the  court,  the 
finding  will  not  be  reversed  nnleas  so  manifest- 
ly against  the  evidence  that  a  nisi  prins  judge 
would  set  aside  the  jury's  verdict  on  the  same 
testimony. 

[Ed.  Note. — For  other  canes,  see  Appeal  and 
Error,  Cent.  Dig.  8S  3900-3992 ;  Dec.  Dig.  «=» 
1012(1).] 

Appeal  from  Probate  Court,  JefFerson 
County ;  J.  P.  Stiles,  Judge. 

Action  by  Cornelia  Bell  and  another 
against  Mary  Bell  and  others.  Judgment  for 
plalntllfH  and  defendants  appeal.  Reversed 
and  remanded,  with  directions. 

Bondurant  &  Smith,  of  Birmingham,  for 
appellants.  B.  F.  Ray  and  David  S.  Ander- 
son, both  of  Birminghaui,  for  appellees. 

SAntE,  J.  This  is  the  second  appeal  in 
this  case.  See  Bell  v.  Bell,  133  Ala.  645,  62 
Houth.  833,  where  a  discussion  of  the  evi- 
dence as  it  then  appeared  may  be  found  in 
the  dissenting  opinion  of  De  Graffenried,  J. 


[1.2]  There  la  no  reaaon  to  doubt  that  ap- 
pellee Oeorge  Bell  is  the  natural  ran  of  Jim 
Bell,  deceased,  by  the  other  appellee,  Corne- 
lia Bell,  as  now  for  the  purpose  of  this  case 
she  calls  herself;  nor  is  there  any  need  to 
deny  tliat  Jim,  in  a  general  way,  recognized 
and  treated  Oeorge  aa  his  son.  But  In  view 
of  well-known  condltioos-  obtaining  among 
negroes  in  the  Southern  States  before  and 
for  some  time  after  the  cMiclusion  of  the 
War  between  the  States,  these  fact&'  can  be 
of  little  consegaence  In  the  settlement  of  the 
issue  disputed  between  the  parties,  vis., 
whether  there  was  a  slave  marriage  between 
Jim  and  Cornelia,  recognized  by  them  as  an 
existing  status  on  September  29,  1865.  Sev- 
eral children  were  bom  to  this  couple.  Of 
them  appellee  George  was  the  eldest,  and 
Cornelia  at  cue  place  In  her  testlmODy — 
thon^  tbls,  It  la  conceded.  Is  not  In  accord 
with  the  general  drift  <jt  her  depositltm — 
fixes  the  date  of  bia  Urtb,  acc(n>diug  to  the 
best  of  her  recoUectloii,  at  about  a  year  after 
the  marrioee  sbe  daima  to  bare  contracted 
with  Jim  and  about  two  years  after  the  sol- 
diers came  back  from  the  War.  It  la  not 
disputed  that  a  marriage  between  Cornelia 
Btil  and  Albert  Jackson  was  aolemnlied  un- 
der a  license  and  In  due  tbrm  25  years  be- 
fore this  controversy  aiwe,  rtnce  whldi  lime 
she  has  lived  with  Jackson  continnoaaly  aa 
hla  «lf6,  bearing  to  him  six  dilldren ;  that 
before  her  marriage  to  Jackson  she  had  In- 
termarried with  Nathan  Oliver  and  had 
borne  to  him  two— some  of  the  witnesses  say 
foui^hildren ;  that  Jim  Bell,  the  distrtbu- 
tl<»  of  whose  estate  Is  the  matter  in  dlc^ 
pute,  and  Mary,  (me  of  the  appellants,  were 
married  under  a  license  accoMli^  to  the  sol- 
emn form  of  law  In  1875,  more  than  35  years 
before  Am's  death  In  1910,  during  which 
time  they  lived  together  as  nmn  and  wife, 
children  bdng  bom  to  them ;  and  that  dur- 
ing all  this  long  time  no  question  was  raised 
as  to  the  lawfulness  of  the  relations  assumed 
by  these  partleb  until  the  estate  of  Jim  Bel] 
came  on  for  settlement  and  distribution.  It 
is  not  necessary  to  deny  that  Jim  and  Cor- 
nelia cohabited  in  slave  times  in  a  manner 
somewhat  like  man  and  wife,  though  even 
this  may  appear  to  be  doubtful  when  the  ap- 
proximate date  fixed  for  the  birth  of  George, 
and  evidence -tending  to  show  Cornelia  was 
of  loose  habits  and  had  children  before  she 
settled  down  between  the  cold  sheets  of  mat- 
rimony, are  considered  In  connection  with  the 
comnon  knowledge  that  sex  relations  lacked 
restraint,  and  births  without  semblance 
of  wedlock  were  frequent,  among  slaves 
who  knew  or  could  do  no  better  and  had  not 
learned  the  practical  art  of  race  suicide. 
But  however  that  may  have  been,  consider- 
Ing  the  undisputed  facts  and  the  consequenc- 
es to  the  innocent  parties  to  these  formal 
marriages  and  their  offspring,  appellees  as- 
sumed a  very  heavy  burden  of  proof  when 
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they  undertook  to  show  that  the  relations 
in  which  these  parties  have  lived  so  long 
were  bigamous  by  reason  of  the  fact  that 
Jim  Bell  and  Cornelia  Jackson  had  contract- 
ed a  slave  marriage  and  were  living  togeth- 
er, recognizing  each  other  aa  man  and  .wife 
(Washington  v.  Washington,  69  Ala.  281),  on 
the  29th  of  September,  1865,  the  date  of  the 
Constitntional  Ordinance,  which  by  no  means 
legitimized  Illicit  relations  nor  imposed  upon 
parties  the  burdens  of  contracts  they  had  not 
intended  to  assume,  but  only  ratified  prior 
slave  marriages  between  freedmen  and  freed- 
women  then  living  together  In  mutual  recog- 
nition of  each  other  as  man  and  wife  (Moore 
V.  Heineke,  119  Ala.  627,  24  South.  374; 
Weatherford  v.  Weatherford,  20  Ala.  548, 
56  Am.  Dec  206). 

The  evidence  contained  In  the  record  be- 
fore us,  differing,  as  we  think,  In  some  ma- 
terial respects  from  that  appearing  upon  the 
former  appeal,  has  had  due  conslderatton  by 
the  entire  court.  Without  commenting  upon 
it  more  circumstantially,  our  judgment  is 
that  the  testimony  for  appellees,  not  to  con- 
sider that  offered  in  contradiction  by  appel- 
lants, does  not  su£Bce  to  overcome  the  strong 
presumption  with  which  the  law  surround^' 
the  undisputed  formal  marriages  between 
these  two  couples  and  In  virtue  of  whidti 
they  have  lived  together  as  men  and  wives 
so  long  that  the  law  will  exercise  extreme 
caution  In  disturbing  the  veil  that  time  has 
drawn  over  their  ancient  relations  to  found 
a  decree  and  ft  new  status  of  social  relations 
and  property  rights  on  the  frail  memory  or 
recently  stimulated  imagination  of  Ignorant 
witnesses,  who  for  the  lifetime  of  a  genera- 
tion have  never  had  occasion  to  give  the 
matter  a  thought.  Upon  this  conclusion,  tne 
decree  of  the  probate  court  will  be  reversed, 
and  the  case  remanded,  with  direction  that 
a  decree  be  entei-ed  distributing  the  estate 
of  Jim  Bell,  deceased,  among  appellants  as 
his  surviving  widow  and  child,  to  the  exclu- 
sion of  appellees. 

Beversed  and  remanded. 

AU  the  Justices  concur,  except  GABDN&R, 
J.,  not  sitting. 

In  Respons*  to  Application  for  Rehearing. 

SAYRE,  J.  Counsel  for  appellant  insist 
that  the  holding  on  this  appeal  Is  diametri- 
cally <H)posed  to  the  ruling  and  opinion  of 
the  majority  on  the  former  appeal  reported 
In  183  Ala.  645,  62  South.  833. 

[3]  On  the  face  of  the  reports  of  the  two 
appeals  this  contention  would  appear  to  be 
true ;  and  we  therefore  deem  It  proper.  If  not 
necessary,  to  explain  the  holding  in  the  two 
cases  and  the  opinion  of  the  majority  on  the 
former  appeal. 

In  the  first  place,  what  was  said  In  the 
opinion  of  the  majority  as  to  the  sufficiency 
of  the  evidence  before  the  probate  judge  to 
support  his  finding  was  dictum,  for  the  rea- 
son that  we  held  that  he  should  have  grant- 
ed a  motion  for  a  new  trial  on  flie  ground 
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of  newly  discovered  evidence.  It  was  there- 
fore unnecessary  to  decide  as  to  the  correct- 
ness of  the  judgment  which  we  held  should 
have  been  set  aside,  and  which  was  set  aside, 
and  a  new  trial  ordered.  The  appeals  are 
materially  different;  the  former  appeal  to 
this  court  was  not  from  the  probate 'court, 
as  was  this  appeal,  but  was  frran  the  circuit 
court.  We  were  there  reviewing  the  judg- 
ment of  the  circuit  court,  and  not  that  (tf 
the  probate  court 

[4]  The  holding  on  the  first  appeal  was 
necessarily  a  holding  to  the  effect  that,  if  tbe 
evidence  on  another  trial  should  be  the  same 
In  effect  as  that  indicated  by  the  affidavits 
for  a  new  trial,  the  judgment  of  the  probate 
court  should  and  would  be  different  Neith- 
er the  circuit  court  nor  this  court  could  cwi- 
sider  the  affidavits,  except  for  the  purpose 
of  saying  whether  or  not  the  probate  court 
should  have  awarded  a  new  trial.  These 
affidavits  were  not  before  the  probate  judge 
when  he  rendered  his  first  decree  declaring 
George  Bell  and  Cornelia  Jackson  the  lawful 
heirs  of  Jim  Bell.  The  affidavits  first  ap- 
peared in  the  probate  court  In  support  of 
a  motion  to  set  aside  the  judgment  thereto- 
fore rendered.  For  that  reason  the  drcolt 
court  could  not  or  should  not  have  consider- 
ed them  except  to  review  the  actiou  of  tbe 
probate  court  In  awarding  a  new  trlaL 

On  this  appeal,  however,  the  substance  of 
these  affidavits,  which  are  numerous  and  ex- 
tensive, was  put  in  evidence  before  the  pro- 
bate court;  and  he  considered  them,  or 
should  have  considered  them,  in  rendering 
the  decree  appealed  from.  Hence  the  evi- 
dence Is  materially  different,  both  In  kind 
and  In  quantity,  from  that  adduced  in  sup- 
port of  the  final  decree  rendered  by  the  pro- 
bate court,  which  this  court  on  the  former 
appeal,  ordered  to  be  set  aside,  and  whidi 
was  accordingly  set  aside,  and  a  new  trial 
awarded. 

[5]  This  court  still  adheres  to  the  correct- 
ness and  soundness  of  the  rule  annooDCed  in 
Nooe's  Case,  70  Ala.  446,  and  which  was  quot- 
ed, and  followed  on  the  former  appeal,  to  tbe 
effect  that: 

"When  the  law  authorizes  the  disputed  ques- 
tion to  be  tried,  and  it  Ib  triedj  by  tbe  court 
without  a  jury,  on  testimony  given  viva  voce 
in  the  presence  of  the  court,  •  •  •  the  rule 
is,  not  to  reverse  tbe  finding,  unless  it  is  so 
manifestly  against  the  evidence  that  a  judge 
at  niei  prius  would  set  aside  the  verdict  of  & 
jury,  rendered  on  the  sapae  testimony." 

We  now  recognize  and  follow  that  rule, 
after  a  careful  examination  of  the  evidence 
as  shown  by  the  record  on  this  appeal,  wbicta. 
as  we  have  shown  atmre.  Is  very  different 
from  that  cm  the  first  appeal,  except  that 
which  appeared  only  In  support  of  the  mo- 
tion for  a  new  trial,  and  which  we  then  held 
was  sufficient  to  entitle  these  appellees  to  a 
new  trial.  The  holdings  of  the  majority,  in 
the  two  cases,  are  not  therefore  InccmiilsteDt, 
though  the  results  are  entirely  different  ow- 
ing to  tbe  fact  that  tbe  evideiioe  befoze  tbe 
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probate  court,  on  tbe  two  trlaU,  waa  mate- 
rially dUfermt  In  otiier  words,  if  the  erl- 
dence  on  tbls  appeal  were  not  different  from 
that  on  tin  otber  appeal,  we  are  not  prepared 
to  lay  tbat  the  result  woold  be  different  It 
to  therefore  the  difference  between  tbe  evi- 
dence on  the  two  trials  which  leads  the  ma- 
jority to  a  dlffermt  result  traa  that  attain^ 
ed  on  tbe  first  appeal. 


In  re  MITOH£LU   (6  Div.  836.) 
(Supreme  Court  of  Alabama.  March  27,  19U.) 

1.  GoRTBifFT  ^=30— Publications  Belatino 

TO  Pehdino  Pboceedinob. 
An  attorns,  pablishing  a  critidam  upon  an 
tetion  tit  the  conrt  in  a  pending  proceeding,  ren- 
ders himself  liable  to  be  called  npon  to  answer 
whether  knew  of  the  pendency  of  the  cause, 
and  whether  his  attack  was  made  with  the  in- 
tent of  intimidating  or  influencing  the  court. 

[Ed.  Note. — For  other  cases,  see  Contempt, 
Cent  Dig.  H  8,  15-18;  Dec  Dig.  «s>&.] 

2  ATroERKT  AMP  CLIBITT  «3»32  —  PtTBUCA- 
TIOW  OF  CBTnCISM  OF  Ck)UBT. 

A  publication  as  to  a  decision  of  the  court 
as  follows:  "I  accepted  tbe  decision  in  this 
case,  faowever,  with  patience,  barring  possible 
teni[Kn«ry  obserrations  more  or  leas  Tituper- 
atire,  and  finally  concluded  that,  as  my  eUents 
were  foreigners,  it  might  have  been  expecting 
too  much  to  look  for  a  decision  in  their  favor 
against  af  widow  residing  here" — transcends  the 
boonds  of  privileged  criticism,  and  is  improper 
attack  upon  the  int^rrity  of  the  coart,  and 
makes  out  a  prima  fa^e  ease  of  improper  con- 
duct. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  {  45;  Dec.  Dig.  *=>32.] 

3.  Attobnkt  and  Client  <S=>32  —  PnB liga- 
tion or  Cbitioisu  of  Court. 

A  publication  as  to  a  decision  of  tbe  court 
as  follows:  "It  looks  like  the  court  was  groping 
tLTOond  in  tbe  dark  bunting  for  some  pretext 
under  which  tbe  complainant's  rights  coald  be 
defeated.  It  is  difficult  to  conceive  what  the 
considerations  would  be  which  would  actuate  a 
court  of  last  resort  to  go  to  such  lengths  to  beat 
a  man  out  of  his  money  whidi  be  had  loaned  the 
defendant  in  good  faith  in  order  to  bnild  a  home 
for  her  whidi  bad  sheltered  ber  and  faer  &mily 
for  many  ^ra"— transcends  the  bonnds  of  priv- 
ileged criticism,  and  is  improper  attack  npon 
the  integrity  of  the  court,  and  makes  out  a 
prima  fiide  case  of  improper  conduct. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
dlent.  Cent  Dig.  1  45;  Dec  Dig.  «=332.] 

4.  Goirmarr  «=»58(4jHPo>oiNQ  bt  Wbtetih 

DiSCUXMEK. 

Where  respondent  In  contempt  proceedings 
filed  answer  disclaiming  any  intention  of  Influ- 
encing or  intimidating  the  conrt  by  his  publica- 
tion of  criticism  of  its  opinion  in  a  pending 
cause,  and  satisfactorily  qualifying,  explaining, 
and  withdrawing  the  expressions  used  In  anotfier 
part  of  the  publication  and  apologising  for  same, 
he  was  discharged. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  S|  174,  175 ;  Dec.  Dig.  ^58(4).] 

Original  proceeding  In  Supreme  Court 
against  James  A.  MitcbelL  Discharged. 

Be  It  ordered  by  the  conrt  that  one  James 
A  Ultchelt,  Bsq..  of  Blrmln^am,  Ala.,  be 
and  Is  henfyy  dted  to  appear  befcwe  this 
•court  at  Montgomery,  Ala.,  on  Monday,  tbe 


2Ttb  day  ct  Mardi,  1016.  and  then  and  there 
show  cause  why  bis  name  should  not  be 
purged  from  the  roll  of  practlctog  attorneys 
In  this  court,  and  why  be  should  not  be  ad- 
Jndfed  guUtr  of  a  contempt  <hC  this  court 
(one  or  both),  because  of  the  writing,  pub- 
lishing, or  utterance  ot  a  certain  imbllcation 
appearing  in  a  we^Iy  newspaper  called  tbe 
Alabama  Democrat,  published  at  Mcmtgom- 
err.  Ala.,  mi  February  10, 1016,  In  words  and 
figures,  as  follows,  to  wit  (the  substance  of 
which  sufficiently  appears  In  the  specifica- 
tions): 

Spedflcatlons. 

Be  It  ordned  by  the  court  that  whereas, 
James  A.  Mitchell,  Esq.,  a  practicing  attor- 
ney of  Birmingham,  Ala.,  and  whose  name 
aK>ears  vjftsi  the  roll  of  attorneys  of  this 
conrt,  was  on  the  21st  day  of  February, 
1916,  dted  to  appear  on  Mardi  27, 1910,  and 
answer  said  dtation,  the  Issuance  of  same 
having  been  induced  by  a  certain  publication 
of  February  10th  In  the  Alabama  Democrat, 
and  a  copy  ot  which  was  set  out  In  luec 
verba  as  an  exhibit: 

Now,  therefore,  in  order  that  the  said 
Mitchell  be  spedflcally  Informed  as  to  Uie 
part  or  parts  of  said  pnUlcatlon  that  Im- 
pressed tbe  court  as  transcending  the  boonds 
of  privileged  critldsm  and  which  caused  the 
said  dtation,  the  following  speciflcatlons  are 
made: 

[1]  First.  In  crltidzing  and  commmtlnff 
upon  the  opinion  in  the  ase  <^  Ex  parte 
Seals  Piano  &  Organ  Co.,  188  Ala.  443.  06 
South.  146.  you  dealt  with  a  cause  that  was 
pending  in  this  court  tor  final  decision,  and 
you  are  called  upon  to  answer  whether  or 
not  you  knew  of  the  poidency  said  catue. 
and  whether  or  not  your  attaclE  upon  the 
first  opinion  was  made  with  the  Intent  of 
intimidating  or  Influencing  tbe  court  upon 
the  final  determination  of  said  cause. 

[2]  Second.  In  your  critldsm  of  and  com- 
ment upon  the  opinion  of  this  court  in  the 
case  of  Manfredo  v.  Manfredo,  68  South.  157, 
appears  the  following  language: 

"I  accepted  the  decision  in  this  case,  however, 
with  patience,  barring  possible  tempora^  ob- 
ser^'ations  more  or  less  vituperative,  and  finally 
concluded  that,  as  my  clients  were  foreigners,  it 
might  have  been  expecting  too  much  to  look  for 
a  decision  in  their  favor  against  a  widow  resld- 
faig  here." 

[I]  nilrd.  In* the  crlttdsm  of  and  com- 
ment upon  the  opinion  of  this  court  In  the 
case  of  Sulzby  v.  Palmer,  70  South.  1,  ap- 
pears the  following  langnage: 

"It  looks  like  the  court  was  groping  around 
in  the  dark  hunting  for  some  pretext  under 
which  the  complainant's  rights  could  be  defeat- 
ed. It  is  difiicult  to  conceive  what  the  consider- 
ations woold  l>e  which  would  actuate  a  court  of 
last  resort  to  go  to  such  lengths  to  beat  a  mso 
out  of  his  money  which  he  had  loaned  the  de- 
fendant in  good  faith  in  order  to  build  a  home 
for  ber  which  bad  sheltered  ber  and  ber  fam- 
ily for  many  years." 

The  court  entertains  the  oplnicm  that  the 
expresslcms  above  set  out,  not  only  transcend 
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the  bounds  of  propriety  and  privileged  crit- 
icism, but  are  an  unwarranted  attack,  direct, 
or  by  Insinuation  and  innuendo,  upon  the 
motives  and  Integrity  of  this  court,  and  make 
out  a  prima  facie  case  of  Improper  conduct 
upon  tbe  part  of  a  lawyer  who  holds  a  li- 
cense from  this  court  and  who  is  under 
oath  to  demean  himself  with  all  good  fidelity 
to  the  court  as  well  as  to  his  client 

The  re^ndent  made  the  following  an- 
swer: 

Now  comes  James  A.  Mitchell,  and  for  answer 
to  the  writ  issued  out  of  this  honorable  court 
on  the  2lBt  day  of  February,  1016,  commanding 
faim  to  appear  and  show  cause  why  liis  name 
should  not  be  pui^  from  the  roll  of  practicing 
attorneys  in  this  court,  and  why  he  should  not 
be  adjudged  gnil^  of  a  contempt  of  thla  court 
(one  or  both),  because  of  the  writing^  publish- 
ing, or  utterance  of  a  certain  publication  which 
appeared  in  the  Alabama  Democrat,  a  newspa- 

{ler,  <m  February  10,  1910,  and  more  particn- 
Hrly  because  of  those  certain  parts  of  said  writ- 
ing specified  in  an  order  of  this  honorable  court, 
copy  of  which  is  this  day  first  received  by  him, 
says:  That  he  appreciates  full  well  that  this 
honorable  court  would  not  for  a  moment  consid- 
er that  legitimate  criticism  uttered  by  this  de- 
fendant in  the  exercise  of  his  right  to  discuss 
the  official  work  of  officers  elected  to  their  du- 
ties by  popular  vote  involves  contempt  of  the 
most  lofty  positions  those  officers  hold,  and  that 
any  part  or  parts  of  said  publication  which  ma^ 
have  appeared  to  transcend  the  bounds  of  privi- 
leged criticism  lie  is  glad  to  have  this  opportu- 
nity to  explain  or  retract. 

1.  In  answer  to  the  first  specification  contain- 
ed in  the  said  order,  by  which  this  respondent 
is  notified  by  the  court  that  in  criticizing  and 
commenting  upon  Uie  opinion  in  the  case  of  Ex 
parte  Seals  Piano  &  Organ  Company  he  dealt 
with  a  cause  pending  in  thia  court  for  final  de- 
cision, this  respondent  says  that  the  decision 
in  the  case  Ex  parte  Seals  Piano  &  Organ  Com- 
pany to  which  his  criticism  referred  was  upon 
nn  original  application  for  a  writ  of  mandamus 
directed  to  a  circuit  judge,  and  was  decided  by 
this  court  in  July,  1914;  that  when  be  wrote 
the  matter  commenting  upon  the  same  he  did 
not  know  that  there  was  any  other  matter  aris- 
ing out  of  the  same  litigation  in  the  court  below 
which  was  still  pending  in  this  court;  that  he 
was  in  no  way  connected  with  the  cause  of  ac- 
tion or  the  litigation,  either  as  party  or  counsel; 
and  that  his  criticism  and  discussion  of  the  <je- 
cisitHi  on  the  former  appeal  was  in  no  way  in- 
tended by  him  to  influence  or  intimidate  the 
court  upon  the  final  determination  of  the  cause. 

2.  By  the  second  specification  in  the  said  or- 
der tbe  use  by  this  respondent  of  the  following 
lanfFuage  in  connection  with  bis  criticism  of  the 
decision  of  this  honorable  cdurt  in  the  ease  of 
Manfredo  v.  Manfredo  is  noted  as  transcend- 
ing the  bounds  of  privileged 'criticism:  "I  ac- 
cepted the  decision  in  this  case,  however,  with 
patience,  barring  possible  temporary  oMerva- 
tlons  more  or  less  vituperative,  and  finally  con- 
■cluded  that,  as  my  clients  were  foreigners.  It 
mieht  have  been  expecting  too  much  to  look  for 
a  decision  in  their  favor  against  a  widow  resid- 
ing here." 

By  woy  of  palliation  of  tliis  quoted  language 
this  respondent  begs  leave  to  call  to  the  atten- 
tion of  the  court  the  well-recognized  rule  of  this 
honorable  court,  as  well  as  of  courts  in  other 
jurisdictions,  to  prefer  as  far  as  possible  local 
claimants  in  the  application  of  local  assets 
where  foreign  adminiatrations  or  foreign  assign- 
CMnti  for  the  benefit  of  creditors  are  involved. 


^  REPORTER  (Ala. 

This  defendant  appreciates,  however,  that  for 
the  court  to  have  applied  that  rule  in  reachiag 
the  decision  in  the  case  in  question  would  have 
involved  a  distinct  extension  of  the  doctrine, 
and  an  extension  which  the  opinion  does  not 
reveal  the  intention  of  the  court  to  have  made. 
The  nse  by  this  respondent  of  the  quoted  laa- 
guage  was  therefore  highly  improper,  without 
indicating  at  tbe  same  time  the  line  of  reaooa- 
ing  which  would  have  made  his  suggestion  inao- 
cent.  This  defendant  therefore  hopes  that  the 
court  will  pardon  his  use  of  the  language  quot- 
ed, that  it  will  aUow  him  to  qualify  it  as  above 
indicated,  and  that  it  will  accept  his  statement 
that  he  meant  in  no  way  to  reflect  upon  the  mo- 
tives and  sense  of  justice  of  the  court  by  the 
use  of  tbe  same. 

3.  By  the  third  specification  in  the  said  order 
tbe  use  by  this  respondent  of  the  following  lan- 
guage in  connection  with  his  criticism  of  the  de- 
cision of  this  honorable  court  in  the  case  of 
Sulzby  V.  Palmer  is  noted  as  transcending  the 
bounds  of  privileged  criticism:  "It  looks  lUtk  the 
court  was  groping  around  in  the  dark  hunting 
for  some  pretext  under  which  the  comnlai^nnt's 
rights  could  be  defeated.  It  is  difficult  to  coe- 
ceire  what  the  considerations  would  be  which 
would  actuate  a  court  of  last  resort  to  go  to 
such  lengths  to  beat  a  man  ont  of  his  money 
which  he  had  loaned  the  defendant  in  good  faitQ 
in  ^der  to  build  a  home  for  her  which  bad  sfaet 
tered  her  and  her  family  for  many  years." 

While  disclfdming  any  intention  to  charge  this 
honorable  court  with  improper  motives,  or  with 
any  purpose  beyond  attempting  to  support  what 
this  respondent  believed  to  be  tbe  court's  first 
immature  and  erroneous  oonduslon  upmi  the 
case,  be  realises  on  reading  his  article  after  it 
appeared  in  print,  that  the  above  language  weat 
too  far,  and  might  be  construed  to  impugn  the 
integrity  of  the  court.  He  therefore  profound- 
ly regrets  having  used  tbe  language  noted,  pmyg 
leave  of  the  court  to  retract  it,  and  apolc^izes 
for  having  allowed  bis  criticism  in  the  heat  of 
disappointment  to  contain  an  expression  capable 
of  so  misrepresenting  both  the  intent  of  the 
writer  and  the  motives  of  this  htnioraUe  court 

And  this  defendant  further  says  that  in  the 
writing  and  publishing  of  the  said  article,  a 
copy  of  which  Is  substantially  set  ont  and  at- 
tached to  the  said  writ,  this  respondent  did 
not  intend  any  contempt  of  or  towards  this  hon- 
orable court,  that  the  said  publication  was  not 
made  with  intent  to  misrepresent  this  court,  or 
to  bring  this  court  into  contempt  or  ridicule, 
and  that  tbe  words  used  by  him  in  the  said  pub- 
lication were  not  used  by  him  with  intention  to 
cast  upon  thia  court  or  any  of  the  members 
thereof  any  imputation  or  charge  of  corruption 
or  lack  of  integrity,  nor  were  they  used  witii  in- 
tent to  embarrass  or  impede  tbe  administration 
of  justice. 

And  now,  having  fully  answered,  this  respond- 
ent prays  that  said  rule  be  diacfaarged.  and  that 
he  be  dismissed  with  his  costs  In  this  behalf 

sustained. 

Henry  Upson  Sims  and  C.  C.  Nesmlth, 
both  of  Birmingham,  for  respondent 

PER  CURIAM.  [4]  Be  It  ordered  by  the 
court  that,  the  said  James  A.  Mitchell,  tbe 
respondent,  having  disclaimed  any  IntenOwi 
of  Intimidating  or  InflueDcIng  this  court  by 
the  criticism  of  Its  opinion  In  a  pending 
cause,  and  having  satisfactorily  qnalifled,  ex- 
plained, and  withdrawn  the  expressions  aA 
out  In  specifications  2  and  3,  and  ap<rfoglzed 
for  the  use  of  same,  the  rule  nisi  la  dlasolv- 
ed,  and  the  reqfondent  is  discharged. 
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LIGHTNBm  V.  STATE.    (8  Dir.  223.) 

(Supreme  Court  of  Alabama.    Feb.  3,  1916. 
Rebearfng  Denied  March  30.  1916.) 

1.  Cbiminal  I«^w  «s3449(1)  —  OFimoR  BVI- 

DEXCE  —  NomXFIBT  TnmiONT  —  BUtOD 
iSTAINS. 

A  witneu  need  not  be  an  expert  on  blood 
to  testifr  Aat  fresh  marin  and  epots  on  accae- 
ed's  hands  and  clothing  were  made  by  blood 
stains,  since  the  appearance  of  fresh  blood  is 
vithin  the  common  knowledge  of  mankittJ. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  |S  1084,  1066;  Dea  Dig.  «=» 

«9(i).] 

2.  CBoaHAi.  Law  «=»696(5)— Afpeast— Ob- 
jEcnorr  to  Evidence— Coupetenct  of  Ex- 

PEBT. 

Where  no  objection  to  the  competency  of  a 
witness  was  made  before  he  stated  that  mai^s 
on  accused  were  made  hy  blood,  the  objection 
by  motion  to  exclude  was  too  late. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAw,  Cent  Dig.  S  1640;  Dec.  IMg.  «=»09e(5).] 
S.  (^nijNAi.    Law    «s»lie&(8)  —  Appeal  — 

HA81CLES8  EbBOB— AdUISSION  OF  ETIDEHCB. 
Ilie  admission  of  evidence  was  not  preju- 
dicial to  accused,  where  the  same  fact  was  tes- 
tified to  by  numerous  other  witnesses  without 
objection  and  admitted  by  defendant. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  S  8139 ;  Dec.  Dig.  ^1169(3).] 

4.  HouiciDE  «»208(5)  —  Evidence  —  Dtinq 
Dkclabationb  —  FouNDATXon  —  H<npa  fob 
Becovxbt. 

Where  deceased,  shortly  before  his  death, 
stated  that  he  was  dying,  bis  request  in  con- 
nection therewith  that  a  doctor  be  called  could 
indicate  only  a  hope  for  relief  from  suffering, 
not  a  hope  that  his  life  could  be  saved,  and  does 
not  render  his  declaration  inadmiesible. 

[Bd.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  i  4.^6;  Dec.  Dig.  «»203(5).] 

Appeal  team  City  Court  of  Moatgcmiery ; 
Oaston  Gunter,  Judge. 

Lamar  Llgbtner  was  convicted  of  murder 
In  the  first  degree,  and  be  appeals.  Af- 
firmed. 

Frontls  H.  Moore  and  B.  Qujr  Smith,  both 
ot  tfODtgomery,  for  appellant  W.  L.  Mar- 
tin, Att7.  Gen.,  tor  tbe  State. 

80HERTILLB,  J.  The  defendant  was 
convicted  of  murder  In  the  first  degree,  and 
sentenced  to  death. 

The  trial  judge  admitted  certain  testimony 
of  which  appellant  complains. 

[1]  1.  A  witness  need  not  be  an  "erpert  on 
blood"  In  order  to  testify  that  fresh  marks 
and  spots  on  the  defendant's  tiands  and 
clothing  were  made  by  blood.  The  appear- 
ance of  fresh  or  recently  extracted  blood  is 
within  the  common  Iinowledge  of  mankind, 
and  any  Intelligent  witness  is  presumptively 
competent  to  identify  It  when  be  sees  It 

[2, 1]  However,  defendant  did  not  object  to 
the  competency  of  Dr.  McGebee  for  this  pur- 
pose until  after  he  made  the  statement,  and 
the  objection  by  motion  to  exclude  came 
too  late.  Moreover,  numerous  other  witness- 
es testified  without  objection  to  the  presence 
of  bk>od  on  defendant's  bauds  and  clothing 


BbOTtly  after  tbe  kllllne,  and  defendant  ad- 
mitted It  blmaelf. 

[4]  Wboi  the  dying  declaratUn  ot  deceas- 
ed was  first  Introduced  by  tbe  state,  no  pied- 
Icate  was  offered  as  to  bis  conscUnisness  of 
and  it^st  In  his  impending  dissolution.  But 
immediately  af  tenvards  the  witness  testified 
that  deceased  cried  out: 

"I  am  dying!  I  am  dying!  My  coat  Is  by  the 
fence  where  I  fell.  Please  get  the  doctor  for 
me.  Lamar  Lightner  have  cut  my  throat^'- 
and  that  he  died  in  a  short  while. 

It  Is  contended  that  deceased's  request  for 
!  a  doctor  showed  that  he  did  not  despair  of 
life.  We  think,  however,  that  this  declara- 
tion, taken  in  connection  with  the  plainly 
desperate  character  of  the  wound,  and  the 
declarant's  almost  Immediate  death  thereaft- 
er, was  snffldent  evidence  of  his  belief  that 
he  was  then  dying ;  and  that  tbe  declaration 
properly  went  to  the  jury.  The  accompany- 
ing request  for  a  doctor,  if  it  stood  alone, 
would  be  of  equivocal  import;  for,  while 
It  may  have  been  prompted  by  a  lingering 
hope  of  life,  it  may  just  as  well  have  meant 
no  more  than  a  hope  that  medical  skill  might 
ameliorate  his  sufferings.  But  only  the  lat- 
ter construction  Is  consistent  .with  his  cry, 
"I  am  dying."  This  particular  point  was  so 
ruled  In  Johnson  v.  State,  17  Ala.  618,  where 
the  declarant  asked  the  physician  who  was 
present  If  be  could  help  her,  and  he  replied 
that  he  thought  he  could ;  but  this  did  not 
e.'cclude  the  declaration.  So,  also,  In  Mc- 
Queen V.  State,  94  Ala.  50,  10  South.  433,  the 
declaration  of  deceased  that  he  believed  he 
would  not  live  was  not  overcome  by  bis  con- 
temporaneous request  of  the  witness  **to  do 
-all  you  can  for  me." 

We  bold  that  tbe  declaration  was  prima 
fade  admissible,  and  that  it  was  properly 
admitted  under  the  circumstances  shown. 

As  no  error  appears  in  the  record,  the  judg- 
ment of  conviction  must  stand  affirmed. 
Affirmed.   AU  the  Justices  concur. 


PHINIZT  et  aL  V.  ANNISTON  CITY  LAND 
GO.  et  aL    (7  DIv.  733.) 

(Supreme  Court  of  Alabama.    Feb.  10,  1916. 
Behearing  Denied  March  80, 1910.) 

COBPOBATIONS  ^=»fl04— DISSOLUTION— PoWER 

OF  CouBT  OF  Equity. 

While  a  court  of  eauity  may,  where  it  ap- 
pears beyond  question  that  the  continuatiiHi  of 
a  profitable  business  cannot  be  bad,  decree  disso- 
lution of  a  corporation  on  petition  by  a  minority 
of  its  shareholders,  a  court  of  equity  has  no 
power,  though  it  appeared  that  the  corporation 
had  lost  much  money,  to  decree  dissolution  where 
it  Ktill  bad  large  assets,  particularly  as  in  the 
last  year  its  income  exceeded  its  expenses,  not- 
withstanding it  was  contended  that  ii  dissolution 
was  not  decreed  the  assets  would  depreciate  so 
that  they  would  be  entirely  lost. 

[Ed.  Note.— For  other  cases,  see  CorporatlcmB, 
Cent.  Dig.  {  2388 ;  Dec.  Dig.  ^»e04.} 

Appeal  from  Chancery  Court,  Calbonn 
County ;  W.  W.  Wblteslde,  Chancellor. 


^oFor  other  easas  mm  lame  topic  and  KST-NVHBBR  Ut  all  Key-Nnmbered  Dlsests  and  Indaus 
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Bill  by  Mary  Lou  Phlnlzy  and  others 
against  the  Annlston  City  Land  Company 
and  otbera.  Fnun  decree  sustaining  demnr- 
rers  to  the  bill,  complainants  appeal.  Af> 
Armed. 

The  two  treasurer's  reports  referred  to  in 
the  opinion  are  as  follows:  Tear  ending 
AprU  30.  1913: 


CsBh  and  convertible  asaets,  May  1, 

1912  (  4,811.63 

Anniston  Inn  lent   22.17 

I^d  rent   1,389.88 

Hoase  rent   8,323.68 

Industrial  buUdin?  rent   999.96 

Office  building  rent   446.75 

Interest   3.411.10 

R«al  estate  (sales  and  notes  paid). .  3,480.00 

Royalty  on  sand  and  stone   10.60 

Bonds  sold   8,28082 


Total    $31,125,94 

Net  Disbursements. 

Expenses,  salaries,  advertising   $  4,342.28 

Insurance   858.38 

Taxes   8,607.72 

Sidewalks  and  paving   572.37 

Capital  stock  purchased  and  iranceled  13,580.00 

Otiber  stocks  purchased    1,300.00 

Cash  and  eouTertible  assets,  May  1, 

1913    1,865.19 


Total   131,125.94 

Tear  ending  AprU  80,  1914: 

Net  Receipts. 

Cash  and  convertible  assets,  Hay  1, 

1918   $  1,865.19 

Annlston  Inn  rent   49.90 

Land  rent   2,082.18 

House  rent   8,798.57 

Indnstrial  building  rent   950.46 

Office  building  rent   432.86 

Interest    8^.50 

Real  estate  (sales  and  notes  paid) . . .  10,619.60 

Royalty  on  sand   5.00 

Sold  stock  Alabama  I^pe  &  Foundry 

Co.    1W.00 


Total    $29,272.76 

Net  Disburaementa. 

Expenses  and  salaries   $  4,166,26 

Donation    to    Lynchburg  Foundry 

Company  plant    2,500.00 

Chamber  of  Commerce  advertising. . .  65S.50 

Attorney's  fee  in  tax  cases   426.00 

Court  costs  in  tax  cases   184.60 

Insurance    1,342.82 

Taxes  for  cumrent  year   8,099.24 

Taxes  for  previosa  year,  litigated. . .  466.33 

Taxes  on  inn  for  1906.   510.07 

Capital  Btatik  retired.  194  shares  at 

$20    8,880.00 

Standard  Foundry  Company  8%  pre- 

fwred  stock    2,600.00 

St.  Luke  Hospital  7%  bonds   1.500.00 

Permanent  building  improvement...  400.00 
Distribution  No.  3,  previously  uu- 

eaUed  for   10.00 

Cash  and  convertible  assets,  May  1, 

1914    2.629.85 


Total    $29,272.76 


Rutherford  Lapsley  and  WlUett  &  WUlett, 
all  of  Annlston,  for  app^onts.  Blat^well, 
Agee  &  Bibb,  of  Annlston,  for  appellees. 

SOMEBVILLE.  J.  Tbe  bill  of  complaint 
seeks  to  sequester  and  distribute  the  assets 
of  the  respondent  cwporatlon  among  Its 


stockholders  by  the  appointment  of  a  receiv- 
er and  the  sale  of  the  assets,  and  prays  also 
for  a  dissolution  of  the  c(H*poratlon. 

Stripped  of  unessential  aTerments.  the  bill 
charges,  as  a  basis  for  this  relief,  that  since 
Its  organization  in  1887,  with  a  capital  stodc 
of  $3,000,000  and  assets  valned  at  $1,500,000. 
respondent's  assets  have  been  dissipated  or 
consumed  by  fixed  expenses  and  unwise  sales 
and  Inrestments  until  they  are  now  rednoed 
to  a  valuation  of  $300,000 ;  that  the  valne  of 
its  shares  of  capital  stock  has  been  corre- 
spondingly depressed ;  that  Its  fixed  or  nec- 
essary operating  expenses  each  year  greatly 
exceed  Its  Income ;  that  It  haa  declared  mly 
three  dirldends  In  27  years,  aggregating  $7S,- 
000,  or  about  4  per  C^t.  on  the  outstanding 
capital  stock ;  that  there  is  no  proqiect  for 
an  enhancement  of  Its  pn^jterty  values,  or  an 
Increase  of  its  earnings,  within  the  next  25 
years ;  Oiat  the  corpus  of  Its  assets  Is  being 
steadily  consomed  by  taxes.  Insurance,  sal- 
aries, and  other  expenses,  and  the  ycAtly  de- 
Iire<datlon  of  the  buildings  without  proper 
rcsnlr;  that  It  is  a  question  only  of  time 
when  Its  assets  will  be  complete  exhausted 
in  this  way,  and  completely  lost  to  the  cor^ 
poratlon  and  its  stockholders;  and  that,  In 
short,  It  Is  a  failure,  and  the  further  pros- 
ecution of  its  buriness  will  end  In  Inerltable 
ruin. 

Oar  dedslrais  are  not  entirely  hannmlons 
in  their  statement  of  the  conditions  under 
which  courts  of  equity  will  exercise  the  ex- 
traordinary Jurisdiction  here  invoked. 

In  the  leading  case  of  Noble  t.  Gadsdoi 
Lend  Co.,  133  Ala.  260,  31  South.  856.  91  Am. 
St.  Rep.  27,  It  was  declared  that: 

"Where  the  corporation  ia  a  going  concern,  it 
is  undoubtedly  true  that  a  minority  stockbolder 
cannot  maintain  a  MU  and  have  it  diasolTed  or 
to  have  its  assets  distributed." 

This  limitation  finds  support  in  the  opin- 
ion adopted  by  the  court  in  Sullivan  v.  Cen- 
tral Land  Ca,  173  Ala.  426,  429.  56  Sooth. 
612.  And  a  corporation  Is  a  "going  concern" 
even  though  Its  assets  are  less  than  Its  lla- 
MUtles,  "if  it  be  stiU  prosecuting  its  line  of 
business,  with  the  prospect  and  exi)ectation 
of  continuing  to  do  so."  Corey  t.  Wadswortta, 
99  Ala.  68.  11  South.  850,  23  Z«.  B.  A.  618,  42 
Am.  SL  Rep.  29. 

In  Ross  V.  Am.  Banana  Co.,  150  Ala.  268, 
43  South.  817,  a  right  to  relief  was  predicat- 
ed on  tiie  fact  that  the  corporation  had  "faiJ- 
ea  of  the  purposes  and  objects  of  its  crea- 
tion." 

In  Ala.  Cent  Ry.  Go.  t.  Stokea.  167  Ala. 
202,  47  South.  336,  relief  was  denied  for  faU- 
ure  to  show  "that  the  corporation  bas  sns* 
pended  business,  or  Is  a  derelict,  or  that  it  is 
Impossible  for  it  to  attain  the  real  objects 
for  which  It  was  formed." 

In  HInona  Cement  Co.  v.  Reese,  167  Ala. 
485,  South.  623,  a  showing  that  the  cm- 
poratlon  was  a  failure,  "and  that  the  busi- 
ness for  which  it  was  formed  could  never  be 
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InangDrated  or  carried  on,"  waa  held  suffi- 
cient 

On  the  other  hand,  the  test  laid  down  by 
Mr.  Beach,  which  was  merely  quoted,  ar- 
gaecdo.  In  Noble  t.  Gadsden  Co.,  sapra,  and 
In  Central  Land  Co.  t.  iiulllvan,  152  Ala.  360, 
44  South.  644, 16  Ann.  Gas.  420,  aeems  to  have 
been  approved  ia.  the  later  case  of  Decatur 
Laou  Co.  T.  Robinsou,  184  Ala.  322,  63  South. 
522,  where  relief  was  granted  on  that  tbewy- 
The  text  referred  to  Is: 

"UnlesB  it  appears  beyOBd  qnestion  that  the 
coDtinuatioD  of  a  profitable  bosineaB  cannot  be 
had,  the  diasolution  of  a  corporatiou  not  yet  in- 
■olyent  will  not  be  decreed  upon  petition  of  a 
miDority  of  its  shareholders.  If,  hovever,  it 
[a  dear  that  the  business  cannot  be  pro&tably 
continued,  the  petition  of  a  minority  for  a  dia- 
snlution  will  be  granted."  Beach  «i  Corp.  i 
7S3. 

The  dilef  trouble  with  this  test  la  that  its 
terms  require  further  deflnltlon,  since  even 
the  wisest  men  may  differ  as  to  what  la  a 
"profltable"  business,  and  future  results  that 
may  appear  "questionable"  to  one  man  may 
seem  "unquestionable"  to  another. 

In  his  note  to  Noble  v.  Gadsden  Land  Co., 
91  Am.  St  Rep.  34,  Mr.  Freeman  thus  epit- 
omizes the  rule  as  llluHtrated  by  the  leading 
cases: 

"When  the  question  la  one  of  mere  discretion 
in  the  management  of  the  business  or  of  doubt- 
Ad  evoit  in  the  undertaking  in  which  the  con- 
cern has  embarked,  a  remedy  cannot  be  sought 
Id  a  court  of  equity.  On  the  other  hand,  if  it 
plainly  appears  that  the  object  for  which  the 
eompany  was  formed  it  impo$$ible,  it  becomes 
the  doty  of  the  company's  agmts  to  put  an  end 
to  its  operations  and  wind  up  its  affairs  \  and 
shrfbld  tney,  though  supported  by  a  maionty  of 
the  stockbt^ders,  pursue  operations  which  mutt 
tomtualtif  be  ruinout,  or  should  the  enterprise 
be  abandoned  aa  impottihle  of  realization,  any 
diareholder  would,  upon  plain  equitable  prina- 
ples,  be  entitled  to  the  assistance  of  a  court  of 
pqnity,  and  a  decree  should  be  rendered  compcl- 
liof  the  directors  to  wind  up  the  company's 
bnaincsv  and  distribute  its  assets  anumg  those 
ntiUed  to  them."  (Italics  aupplled.) 

In  this  connection,  however,  Mr.  Freeman 
VHftes  ttw  following  statement  by  an  emi- 
nent English  chancellor: 

"A  case  migbt  occur  where  the  court  would 
w  willii!^  to  give,  under  the  act,  to  a  minority 
<K  dureholders  the  species  of  relief  that  some- 
times is  given  in  cases  of  ordinary  partnership 
vhm  it  becomes  impossible  (I  use  Uie  word 
'impossible'  in  the  strict  sense  of  the  term)  to 
can?  on  the  business  any  longer.  It  is  not  nec- 
ewwy  now  to  decide  it.  *  •  •  But  what  I 
in  prepared  to  hold  is  this:  That  this  court, 
tnd  the  winding-up  process  of  the  court,  cannot 
H  nwd,  and  ought  not  to  be  used,  as  the  means 
of  evoking  a  judicial  decision  as  to  the  probable 
■Heets  or  nonsuccess  of  a  company  as  a  com- 
merdal  speculation."  Per  Lord  Carms,  in  Re 
Suburban  Hotel  Co.,  L.  R.  2  Ch.  App.  Cas.  737. 

Notes  cc^ectlng  numerous  cases  on  this 
object  will  be  found  in  91  Am.  St.  Rep.  33 ; 
3ft  U  a.  A.  (N.  S.)  1032;  and  16  Ann.  Cas. 
422. 

Ibe  doctrtne  whldi  JostifieH  the  drastic 
Interroktlon  of  equity  courts  In  corporate  af- 
falts  la  the  mode  here  sought  Is  grounded  on 
tbe  tbeoiy  tbat  the  TslnaUe  iltfits  of  mlnoi^ 


ity  stockholders  can  be  rescued,  along  with 
those  of  8  recalcitrant  majority,  from  a  com- 
mon ruin.  It  does  not  contemplate  the  In- 
flictlmi  of  any  loss  or  Injury  upon  the  majori- 
ty sto<^holderB  in  order  that  the  minority 
may  be  benefited.  To  help  the  one  class  by 
hurting  the  other  would  be  an  indefensible 
wrong. 

It  needs  no  argument  to  show  that  this 
power  of  intervention,  however  wholesome 
and  necessary  its  exercise  may  sometimes  be, 
is  extremely  dangerous  In  its  tendeucies,  and 
should  be  exercised  only  in  the  plainest  cases. 
It  is  not  enough  that  the  past  prosecution  of 
the  corporate  enterprise  or  business  has  beeu 
a  finandat  failure,  nor  is  It  enough  that  its 
future  prosecutim  will  probably  be  der<^d  of 
profit,  however  strong  the  prouability  may 
seem.  On  the  contrary,  so  long  as  uie  cor* 
poratlaa  Is  a  zoios  concern;  w  long  as  it 
possesses  the  means  and  ability  to  pursue  one 
or  mtne  of  its  primary  purposes  or  lines  of 
business;  and  go  long  as  the  conditions  ex.- 
faibited  do  not  demonstrate  to  a  moral  cer- 
tainty that  Its  continuation  must  by  inevita- 
ble necessity  result  in  serious  loss  In  the  near 
future,  and  In  complete  ruin  sooner  or  later — 
a  court  of  equity  will  not  and  should  not  de- 
prive the  majority  stockholders  of  tbdr  ri^t 
to  carry  on  their  business  under  their  chosen 
management,  however  speculative  and  un- 
certain its  prospects  nuiy-  seem  to  a  disap- 
proving and  dlssentittit  minority. 

TtoxxB  who  embark  in  a  corporate  enter- 
prise as  stockholders  do  so-  under  an  im- 
plied agreement  that  the  bosineaB  shall  be 
controlled  and  directed  by  a  majority  ot  the 
stockholders,  and  that  It  shall  endure  for  the 
period  fixed  by  the  corporate  charter  or  by 
general  law.  The  case  of  Manufacturers'  L. 
&  I.  Go.  V.  Oleary,  121  Ky.  408.  89  S.  W.  248, 
InTfAved  a  land  company  with  a  history  very 
muc^  like  that  of  the  respondent  in  this  case, 
and  in  Its  main  features  the  cases  are  strong- 
ly analagous.  The  observations  of  O'xiear, 
J.,  are  worthy  of  repetition: 

"While  it  is  true  that  trading  or  commercial 
corporations  may  be  assumed  to  have  been  or- 
ganixed  solely  to  make  money  for  their  stock- 
holders, it  does  not  follow  that  the  enterprise 
must  be  abandoned  upon  the  first  disappoint- 
ment, at  the  complaint  of  a  single  stockholder. 
Tlie  fact  that  the  corporators  had  fixed  a  def- 
inite period  of  existence  is  an  implication  tliat 
the  venture  shall  be  contino^  that  long,  unless 
the  corporation  be  sooner  dissolved  in  the  man- 
ner allowed  by  law.  All  business  Is  not  at  once 
successful,  or  even  successful  at  all.  Yet  it 
may  be  pursued  in  the  hope  of  success,  which 
is  the  mainspring  of  traffic.  It  would  be  un- 
warrantable, as  well  as  Intolerable,  under  a  sys- 
tem of  free  government,  that  the  0001*18  should 
interfere  to  put  a  stop  to  all  business  ventures 
which  within  reasonable  time  had  not  shown 
evidence  of  success  or  which  were  not,  in  the 
court's  opinion,  beineuursued  with  proper  dili- 
gence or  wisdom.  Whether  the  corporation's 
purpose  be  one  imiKwsible  of  execution,  so  that 
It  may  be  terminated  at  the  complaint  of  any 
stockholder,  is  not  a  matter  to  be  determined  by 
the  weight  of  the  evidence.  It  must  be  a  cer- 
tainty, as  things  are  deemed  to  be  certain  in 
law.** 
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And  In  conclusion  he  said: 

"Whether  the  original  expectationa  of  the  pro- 
motcra  will  ever  be  realizea  aeems  to  be  proble- 
matical. Yet  it  caDQot  be  said  with  any  cer- 
tainty that  they  will  not  b&  Jaat  what  Uifl  fu- 
ture may  hold  for  these  properties  Is  that  un- 
certainty which  givea  value  to  all  things  specu- 
lated in,  in  the  markets.  It  would  never  ao,  in 
our  opinion,  to  say  that,  Just  because  the  chance 
of  appellant's  realizing  ita  expectations  seemed 
now  to  be  slim,  its  ezistetice  should  be  prema- 
turely ended  and  the  venture  outlawed.  No 
bad  faith  on  the  part  of  the  officers  or  majority 
stockholders  is  shovra.  They  are  doing  with 
this  property,  for  aught  that  the  record  shows, 
just  what  many  a  prudent  owner  might  well  do 
—hold  on,  without  actual  evident  losses,  till  a 
rising  market  has  brought  relief  from  what  look- 
ed like,  at  one  time,  a  disastrous  investment 
The  cases  and  text-books  cited  by  both  litigants 
all  really  present  these  ideaa  in  one  form  or 
another." 

While  It  Is  proper  enough  to  observe  the 
past  history  of  the  respondent  corporation 
as  indicative  to  some  extent  of  its  future 
tendMides,  It  must  be  remembered  that  our 
real  inquiry  Is  as  to  the  Impossibility  of 
Ita  future  success,  and  not  the  certainty  of 
Its  past  failure. 

The  business  of  a  land  company  Is  obrl- 
ously  different  In  important  parUculars  from 
most  other  <»mmerclal  enterprises.  The 
primary  business  of  this  respondent  was 
and  la  to  buy,  hold,  Improve,  lease,  and  sell 
real  estate.  Its  other  chaito'  powers  are 
subsidiary  to  and  supposedly  promotive  of 
ita  primary  business.  It  has  porsned  this 
business  uninterruptedly  since  Its  creation, 
and  has  also  bought  other  corporate  stocks 
as  Investments,  and  made  donations  to  en- 
courage industrial  develt^mmt  near  its 
properties.  It  has  an  active  board  of  di- 
rectors and  an  active  local  manager,  and 
its  stockholders  bold  annual  meetings.  In 
short,  -  It  is  a  "going  concern,"  with  unin- 
cumbered assets  worth  $300,000  and  with 
no  Uabllities  other  thtm  ita  capital  stock. 
It  was  organized  In  1887  with  a  capital 
stock  of  $3,000,000,  and  assets  worth  $1.- 
500,000.  It  has  made  at  least  two  disas- 
trous investments, — $150,000  in  a  public  inn, 
and  $66,000  In  an  office  building.  The  Inn 
is  now  worthless  and  rents  for  $20  w  $30 
a  year,  while  the  oiSice  building  rents  for 
about  $450.  It  has  sold  off  most  of  Its  choice 
and  centrally  located  property,  and  has 
bought  in  numerous  parcels  of  suburban 
lands,  not  yet  valuable  for  bnildlng  lots, 
and  which  are  not  likely  to  become  more 
valuable  for  that  purpose  until  the  popola- 
tton  of  Anniston  la  doubled,-^hidi  the 
pleader  estimates  as  requiring,  on  the  basis 
of  former  census  reports,  a  period  of  about 
25  years.  The  bulk  of  the  proceeds  of  past 
sales— about  $600,000— has  been  c«umned  in 
tlxed  charges  and  operating  expojses;  al- 
though It  aiH>ears  that  wiUiin  the  last  20 
years  the  company  has  bought  In  and  re- 
tired 14,000  shares  of  capital  sto<fk,  at  a 
cost  ranging  between  $150,000  and  $^,000, 
and  has  declared' and  paid  three  dlTldenda 
Sggregating  $75,O00l   As  an  illnstratlon  of 


the  Impending  Immolation  of  its  remaining 
assets,  the  bill  exhibits  the  annual  reports 
of  the  treasurer  for  the  fiscal  years  endlag 
April  30,  1013  and  1914,  from  which  it  de- 
duces the  conclnsion  and  makes  the  diarge 
that  the  annual  deficit — the  excess  of  sx- 
penses  over  revenues— Is  $16,000;  and  hence 
the  final  conclusion,  upon  whicb  alone  the 
equity  of  the  bill  must  be  grounded,  that 
the  complete  exhaustion  of  the  c(»npany's 
assets  and  the  consequent  extinction  of  stock 
values.  Is  but  a  qinestion  of  time  and  maUia- 
matica. 

Judged  by  the  fwce  of  its  general  allega* 
tlons,  many  of  which  are,  howerer,  mere 
ooncluaions.  It  may  be  conceded  that  the 
bill  makes  a  case  for  equitable  rdlef  within 
the  rule  announced  and  applied  In  Decatur 
LanA  Co.  r.  BoblnsQn,  184  Ala.  822,  68  South. 
522.  But  the  bill  exhiblte  fticts  from  which 
the  conrt  must  draw  Its  own  ccmcluslcnks. 
Rosa  T.  Am.  Banana  Oo,  ISO  Ala.  268,  48 
South.  817. 

By  a  reference  to  the  two  treasurer's  re- 
ports above  referred  to,  and  which  the  re- 
porter wni  set  out  in  his  statement,  it  will 
appear  that  the  fixed  operating  charges  and 
expenses  for  1912-13— which  Include  dilef- 
ty  taxes,  Insurance,  advertising,  and  salaries 
—amount  to  $13307;  and  the  income  re- 
ceipts, which  include  rentals.  Interest,  and 
royalties,  amount  to  $14,000.  The  corporate 
assets  sold  amounted  to  $11,710,  and  the 
Investments  In  its  own  stock  (for  retirement) 
and  In  outside  stocks  amounted  to  $14,830. 
For  the  following  year,  1913-14,  it  will  ap- 
pear that  the  fixed  operating  expenses,  as 
above,  amounted  to  $13,607;  and  the  in- 
come receipts  amount  to  $15,587.  And  the 
corporate  assets  sold  amounted  to  $13,684, 
while  the  Investments  ($8,280),  and  the  do- 
nation to  a  foundry  ($2,500),  amotmted  to 
$10,780;   with  cash  cm  hand^  $2,^. 

The  original  bill  of  complaint  was  filed  In 
tbe  interim  between  the  appearance  of  these 
two  rc^rts,  a  comparison  of  which  will  re- 
fute the  allegation  of  the  blU  that: 

"It  is  altogether  probable  that  expenses  for 
the  current  year  [then  1913-14],  on  account  of 
increase  in  taxes  and  other  expenses,  will  be 
larger  than  for  previoua  years" — ezpensei  actn- 
ally  decreased  by  $200. 

Sudi  a  comparison  also  discounts  the  con- 
tention, which  permeates  the  bill,  that  the 
company's  rental  income  Is  dwindling  from 
year  to  year.  Bents  actually  Increased  by 
$l,m. 

Just  here,  another  feature  of  tlieae  ex- 
hibits Is  worthy  of  comment  The  bill  shows 
that  the  total  assets  ot  the  conpany  do  not 
exceed  $300,000,  and  yet  annual  taxes  exceed 
$8,00(X  Assuming,  as  we  must,  Uiat  tbe  ag- 
gregate of  all  tax  levies  does  not  exceed  2 
per  oeot  In  C3alhoun  county,  and  calculatlDg 
on  the  statutory  baala  of  60  par  cent  of 
cash  ralue,  lawful  taxes  cannot  «cceed  $3,- 
eoa   It  appears  theiefcne  ttat  $4,400  la  be- 
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Ing  annnally  lost  by  misappropriation  to  In- 
flated assessments.  Obvlonsly,  then,  the  fix- 
ed and  necessary  opera  ting  expenses,  as 
shonii  by  the  last  report,  must  be  rednced 
by  ^,400 ;  and,  when  this  Is  done,  the  com- 
pany will  have  a  net  Income,  above  neces- 
sary operating  expenses,  of  about  $6,800. 

In  making  these  comparisons,  and  deduc- 
ing these  results,  we  have,  of  course.  Ignored 
and  excluded  those  expenditures  of  money 
which  are  not  reasonably  necessary  to  the 
operation  of  the  CMnpony's  business,  and 
Hblch  are  based  on  the  policy  and  discre- 
tion oi  its  managing  officers.  If  by  gross 
negUsence  or  incompetency  tibey  are  wasting 
tbe  funds  received  by  the  company,  com- 
plainants have  other  and  less  drastic  reme- 
dies to  which  they  must  resort 

We  do  not  overlook  the  charge  that  the 
buildings  on  respondent's  property  have  not 
been  kept  In  reasonable  repair,  and  are 
wDstantly  deteriorating  In  value,  for  which 
a  "fair  allowance  should  not  be  less  than 
$10,000  annually."  a?his  Is  not  a  charge  that 
the  buildings  are  actually  reduced  In  value 
by  $10,000  ea<di  year,  nor  does  the  bill  show 
what  all  the  buildings  are  worth  proportlon- 
atdy  to  the  entire  pr<Q)erty,  nor  how  much 
of  the  supposed  deterioration  is  taking  place 
In  buildings  other  than  the  inn  and  oSlce 
building — tbe  complete  loss  of  which  par- 
Ocular  buildings  would  clearly  be  of  Im- 
mense benefit  to  respondent  by  the  saving  of 
taxes  and  Insarance.  But  conceding  that 
tactk  a  charge  might  be  definitely  made.  It 
rqiresents  a  process  of  depletion  which  Is 
too  indefinite  and  too  gradual,  and  whose 
consequences  are  too  remote,  under  the  con- 
ditions shown,  to  justify  the  present  dis- 
memberment of  the  corporation  by  the  vio- 
lent and  sacrificial  process  of  Judicial  sale. 
It  moat  be  noted,  also,  that  the  conclusion 
is  refuted  by  a  compaxlson  of  the  rental 
returns  for  the  years  1912-13  and  1913-14, 
tor  actual  results  are  more  praanaslve  than 
the  wisest  prognostications. 

So  far  as  the  general  future  of  Kspond- 
eots  real  property  is  concerned,  we  do  not 
OAok  that  human  wisdom  or  foresight  can 
Bfflrm  with  any  sort  ot  certainty  that  It  is 
without  such  ivoBpects  of  enhaiu»nient  as 
would  warrant  a  further  continoatira  of  the 
life  and  business  of  the  company — ^In  view  of 
its  present  condition,  and  the  character  of 
its  unincumbered  holdings.  Its  future  suc- 
cess or  fftilure  is  a  simple  speculaUou,  Just 
M  It  was  25  years  ago,  and  we  cannot  jns- 
tuy  the  snbstltutEon  of  our  jndgm^it  on 
that  question  tcx  the  Judgment  of  Its  di- 
Kctors  and  majwlty  stockholders,  by  a  Ju- 
dicial afflrmanoe  of  the  in^josslbllity  of  a 
comparatively  profitable  issue  of  this  busl- 
>M»— especially  it  it  be  conducted  with  pm- 
tewe  and  reasonable  economy. 

nte  facts  and  conditions  exhibited  by  the 
I>ni  deprive  it  ot  its  essential  equity,  and 
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the  decree  of  the  chancery  court  sustaining 
the  demurrers  will  be  afflrmed. 
Affirmed. 

ANDBRSON,  G.  J.,  and  HAXFIBI^D  and 
THOMAS,  77.,  concur. 


WATKINS  at  aL  v.  CHAPMAN  et  al. 
a  Div.  SS2.) 

(Supreme  Court  of  Alabama.    Jan.  30,  1919. 
Behearisg  Denied  March  30,  1916.) 

Appeal  and  Kbbob  ^=>843(2)— Maitbb  Not 
Gjllung  9oa  Decision— Pbopbiett  of  Pabt 
OF  Decree  Not  Oomflainkd  of. 

Where  all  parties  to  a  suit  to  remove  the 
settlement  of  an  estate  from  the  probate  to  the 
chancery  court,  and  to  have  oertain  deeds  by  the 
intestate  to  two  of  the  respondents  annulled  on 
the  ground  of  mental  incapacity,  etc.,  were  sui 
juris  and  before  the  court,  and  no  objection  was 
taken  to  the  part  of  the  decree  granting  relief 
under  respondeots*  cross-bill,  no  error  being  as- 
signed or  Insisted  upon  as  to  the  part  of  the 
decree  ordering  the  sale  of  land  for  distributimi 
among  tenants  in  comiaon,  except  that  the  prop- 
erty should  have  been  decreed  to  belong  to  the 
parties  as  heirs  of  the  intestate,  tbe  court  will 
not  determtue  the  propriety  of  such  part  of  tbe 
decree. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  {  3331 ;  Dec.  Dig.  ^843(2).] 

Appeal  frwn  Law  and  Equity  Goort,  Mon- 
roe County;  W.  O.  McCorvey,  Judge. 

Bill  by  Ida  P.  WatUns  and  others  against 
R.  Z.  Chapman  and  others.  From  a  decree 
partly  for  complainants  and  partly  for  re- 
^ndents,  tbe  named  complainant  appeals. 
Decree  affirmed. 

Hunter  H.  McClelland,  of  Mobile,  for  ap- 
p^nt.  Bamett  &  Bugg,  ot  Mwroevllle,  for 
appellees. 

MATFIEbD,  J.  This  was  a  bill  filed  hy 
appellants  against  appellees,  to  remove  the 
Brttlemeat  of  an  estate  from  tbe  iwobate 
court  to  the  diancery  court,  and  to  have  cer- 
tain deeds  by  the  intestate  to  two  of  tbe  re- 
spondents annulled  on  the  ground  of  mental 
lnca[>aclty  on  the  part  of  the  grantor,  to  have 
certain  moneys  and  personal  property  receiv- 
ed by  these  two  respondents  from  the  intes- 
tate declared  advancements  rather  than  gifts, 
and  then  to  have  all  tbe  prc^rty  brought  in- 
to hotchpot  and  administered  between  all  the 
heirs  and  the  distributees  ot  the  estate.  The 
two  revpondents  to  wbtHU  the  lands  were  con- 
veyed and  who  had  received  the  moneys  con- 
veyed answered  tbe  bill,  and  admitted  all 
the  tacts  necessary  to  remove  the  proceed- 
ings from  the  probate  court  to  the  cuancery 
court;  that  is,  tbey  admitted  that  complain- 
ant Ida  P.  Watkins,  who  filed  the  bill,  was  an 
h^  of  the  estate  of  tho  intestate,  who  was 
the  mother  ot  complainants  and  the  three  re- 
Bp<»ident8.  One  ot  tbe  respondents,  PL  Z. 
Chaimian,  denied  all  the  equity  of  the  bUl, 
while  the  other  two,  J.  W,  and  A.  L.  Chap- 
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man,  denied  all  the  equity  of  the  bill  other 
than  that  for  the  ranorol  of  the  settlement 
Into  the  chancery  court,  and  alleged  that  the 
estate  of  intestate  owned  no  Interest  in  the 
lands  or  In  the  pers<nial  proper^  sought  to 
be  brought  In  and  administered,  but  alleged 
that  as  to  certain  land  ^tuated  in  Jefferson 
county,  and  which  was  conveyed  to  these  two 
respondents  by  the  intestate  moUier,  the  com- 
plainant, Ida  P.  Watklns,  and  the  corespond- 
ent R.  Z.  Cliapman,  each,  owned  an  undivided 
one-eigbtti  interest,  as  tenants  in  c<»nmon 
with  these  two  respoBdents,  who  each  owned 
an  undivided  three^ightha  Interest  therein, 
and  sought  to  have  tbelr  answer  made  a 
cross-bill,  and  te  have  the  land  in  Jefferson 
connty  sold  for  distribution  among  the  ten- 
ants in  common.  The  court  granted  the  relief 
prayed  as  to  the  removal  of  the  settlement 
into  the  cbancery  court,  bat  denied  to  the 
complainant  and  R*  Z.  Chapman  all  relief  as 
to  c<»iveyances  by  the  intestate  to  J.  W.  and 
A.  Li.  Chapman,  and  as  to  the  gifts  of  per* 
sonalty  being  In  the  nature  of  advancements, 
and  granted  the  relief  prayed  In  the  cross- 
t^l,  and  directed  that  the  rents  of  the  lands 
and  the  proceeds  of  certain  insurance  as  to 
property  on  the  lands  in  Jefferson  county  be 
ascertained,  and  that  the  rente  and  Insur- 
ance money  so  ascertained  be  divided  among 
Ida  P.  Watklns  and  R.  Z.,  J.  W.,  and  A.  L. 
Oiapman  in  the  proportion  as  Uielr  respec- 
tive interests  in  the  land  were  ascertained  to 
be;  that  is,  one-eighth  each  to  Ida  P.  Wat- 
klns and  R.  Z.  Chapman,  and  three-eighths 
eacAi  to  J.  W.  and  A.  Ij.  Chapman.  Frwn 
this  decree  Ida  P.  Watklns  appeals,  and  as- 
signs various  errors. 

The  cause  was  heard  on  bill,  answers, 
cross-tdll.  and  proof  by  all  parties;  and  we 
are  not  pr^>ared  to  say  that  there  is  any  er- 
ror shown  in  the  record,  of  which  Ida  P. 
Watklns  can  complain. 

No  error  Is  assigned  as  to  the  rell^  grant- 
ed under  the  cross-blU,  and  hence  we  do  not 
treat  or  discuss  Its  merits  or  demerits.  We 
merely  suggest  that  It  is  difficult  to  see  Its 
connection  or  relation  with  the  matters  con- 
tained in  tiie  cniglnal  bill — that  Is,  those  per- 
taining to  the  settlement  of  the  estate  being 
administered — further  than  we  have  shown 
in  this  opinion.  It  is  true  that  the  parties, 
otho-  than  the  administrator,  are  the  same, 
and  that  it  relates  to  the  lands  sought  to  be 
administered,  but  the  relief  Is  granted  upon 
the  theory  that  the  lands  were  not  the  prop- 
erty of  the  intestate,  and  therefore  were  not 
in  any  wise  subject  to  be  administered.  As 
the  parties  are  all  sul  Juris,  and  all  were 
before  the  court,  and  no  objection  was  taken 
to  this  part  of  the  decree,  and  no  error  Is  as- 
signed or  Insisted  upon  as  to  the  part  of  tbe 
decree  ordering  the  sale  for  distribution 
among  tenants  In  common,  other  than  that 
the  pr<^rty  should  have  been  decreed  to  be- 
long to  the  parties  as  h^rs  of  the  Intestate, 
we  do  not  feel  that  It  is  proper  to  attempt 


to  decide  as  to  the  propriety  or  correctness  of 
this  part  of  the  decree. 

While  the  evidence  showed  that  the  Intm- 
tate  was  very  ffeeble  when  she  executed  the 
conveyances,  having  had  two  strokes  of  pa- 
ralysis, yet  we  think  that  the  weight  of  the 
evidence  falls  to  show  that  she  was  lacking 
in  mental  capacity  to  execute  the  coaveyanc- 
es  in  question.  We  agree  with  the  chaneellur 
that  the  evidence  falls  to  show  the  mental 
incapacity,  on  the  part  of  the  intestate,  which 
would  authorize  tbe  court  to  annul  those 
convej'anoes.  We  are  unable,  likewise,  to 
find  suffident  evidence  in  tbe  record  to  show 
that  moneys  received  by  J.  W.  and  A.  Is. 
Chapman  tnm  their  mother,  tbe  intestate, 
were  Intended  as  advancements  and  not  as 
gifts. 

It  follows  that  the  decree  appealed  fnmi 
must  be  affirmed. 
Affirmed. 

ANDERSON,  a  and  80MOBTILL£ 
and  THOMAS,  JJ.,  concur. 


STATD  ex  rel.  BURR  et  al..  State  Railroad 
Oom'rs.  V.  JAGKSONTILI^  TEIR- 
MINAL  CO.  et  aL 

(Supreme  Court  of  FloHda.    March  2,  1916. 
On  Petition  for  Rehearing,  March 
30,  1U16J 

(SyOabut  hy  the  Court.) 

1.  Mandamus  «=>162—PB00EEDiKas— Motion 
TO  Quash— Aduissioits. 

A  motion  to  quash  an  alternative  writ  of 
mandamus,  like  a  demurrer  to  a  declantloii,  ad- 
mits as  true  all  such  matters  of  fact  as  are 
sufficiently  pleaded. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Uig.  §1  338-340 ;  Dec.  Dig.  «=»162.J 

2.  Railboads  ^ss'SS  —  Tebuinal  Station  — 
Ohdbb  or  Raixjboad  Cohuissiokkbs— Con- 

BTBUCnON. 

The  description  contained  in  an  order  of 
tbe  Railroad  Commissioners,  of  a  tract  of  land 
upon  which  a  terminal  company  and  certain 
railroad  corporations  were  required  to  erect  a 
terminal  passenger  station,  does  not  show  the 
existence  of  a  public  street  running  throueh  tlie 
tract  by  the  use  of  the  following  words :  Bound- 
ed "on  the  north  by  a  line  running  parallel 
with  and  200  feet  north  of  tbe  north  Uoe  of 
Adams  street  extended  west  from  Myrtle  ave- 
nue to  the  aforesaid  west  line  of  tbe  sBine 
tract." 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  S|  IBO,  131,  183, 135, 136;  Dec;  Dig. 

3.  Railboads  <b>9(1)  —  Rbottutioh  —  Rail- 

BOAD  CoHXIBSIOiraBB— STATDTOBT  PBOVI- 
BION. 

An  order  made  by  the  Railroad  Commis- 
sion prior  to  the  act  of  1913,  chapter  6527,  for 
which  no  power  or  authority  existed  in  the 
Commissioners  to  make,  is  not  affected  by  ttie 
provisions  of  such  act  dedajing  all  presiunp- 
tlons  to  be  in  £avor  of  ever?  action  of  tbe  Com- 
mlssioners  and  all  doubts  as  to  their  jurisdic- 
tion and  powers  to  be  resolved  in  their  favor. 
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when  the  latter  act  does  not  confer  the  power 
attempted  to  be  exerdsed  either  expressly  or  by 
impUdtion.  In  such  case  no  bosis  existB  upon 
which  a  doabt  as  to  such  power  may  rest,  and 
the  provisions  of  the  act  therefore  as  to  the  cod- 
Etruction  of  such  an  order  do  not  apply. 

[Gd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  8$  12-16;  Dec.  Dig.  «=39(1).] 

4.  Railboads  <g=>58  —  Tebminal  Station  — 
Power  of  Raiuoad  Cdumission. 

Neither  section  28{»,  Gen«al  Statntea  of 
Florida  1906,  as  it  existed  before  the  niaend- 
meat  by  diapter  6527,  Laws  of  1913,  fi  3  (sec- 
tion L»t»3,  CompUed  Laws  1914  of  Florida),  nor 
the  latter  act,  chapter  6527,  confers  upon  the 
Railroad  Commiaaionen  any  valid  power  to  or- 
4ler  a  local  terminal  company,  engaged  in  the 
basinesB  of  operating  a  terminal  passenger  sta- 
tion, to  erect  a  "new,  better,  and  larger"  one  on 
a  different  site  for  the  depot  accommodations 
of  all  railroads  that  may  enter  the  city  where 
it  is  located ;  nor  have  the  Railroad  Gommis- 
dottws  any  power  whatever  under  said  statates 
to  order  the  railroad  corporations  renting  and 
cajoring  the  Cadlitiea  afforded  by  auch  terminal 
station  to  Join  with  such  terminal  company  in 
the  erection  of  a  new,  better,  and  larger  ter- 
minal passenger  station  on  a  different  site. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
gat.^^^^  130,  131,  1^,  135,  136;  Dec. 

5.  Railboaos  «=558~Tkeuinal  Stajionb— 
Poweb  of  Railroad  Couuissionebs. 

Snbdivisions  5,  7,  and  8  of  section  3  of 
t'hspter  6527,  Acts  of  1913,  amending  section 
2893  of  the  General  Statutes  of  Florida  1900 
tComp.  Laws  1914,  S  2893),  prescribe  specific 
and  definite  -regulations  applicable  to  separate 
and  distinct  classes  of  railroad  depots  and  ter- 
minal stations,  and  clearly  define  the  power  of 
the  Railroad  Commissioners  in  regard  thereto, 
and  neither  of  said  statutes  afford  any  author- 
ity whatever  for  the  attempted  exercise  of  the 
power  mentioned  in  the  above  headnote. 

[Ed.  Mote.— For  other  cases,  see  Bailroada, 
Cent  Dig.  f|  180,  131,  133,  135,  186:  Dec. 
Dig.  «s>68.] 

6.  Rau^abs  *=>58  — Tebminal  Station  — 
Poweb  of  Railboad  Coumissioitebs. 

Ilie  authoritr  delegated  by  the  Legislature 
to  the  Railroad  Commissioners  by  sectiun  2893 
of  the  General  SUtutes  of  Florida  1906,  as 
amended  hy  chapter  6527,  Laws  of  1913,  {  3 
(Cotnp.  Laws  1914.  |  2893),  to  compel  two  or 
iQore  railroads  ent^^g  a  city  or  point  to  erect 
operate,  and  maintain  a  joint  passenger  t^ 
minal  or  union  depot  for  their  exclusive  use  as 
authorized  by  subdivision  8  of  section  3  of 
chapter  6527,  is  different  in  theory  and  anb- 
stSDce  from  the  asserted  power  to  compel  two 
or  more  railroads  entering  the  same  town  or 
dty  to  erect  a  terminal  passenger  station  for 
their  use  and  that  ot  such  other  carriers  as 
may  desire  to  enter  and  pay  a  reasonable  com- 
peneation  for  such  facilities  or  the  power  to 
compel  two  or  more  railroads  entering  the  same 
town  or  city  to  become  icAnt  owners  of  and  co- 
partners with  a  terminal  company  in  conducting 
sncfa  bosinesa  and  erecting  sndi  station. 

Note^For  other  cases,  see  Railroads, 
Oeat  Dig.  II  130.  131,  183,  13S,  136;  Dec. 
Dig-  «»5S.] 

7.  Eminent    Doicain    «=»10(1)  —  Tebuinal 

CORPANIEa— "CoMlfON  CaBBIES." 

By  the  provisions  of  section  2S92,  General 
Statutes  of  Florida  1006,  the  term  "common 
carrier"  is  made  to  include  companies  operating 
tenaitul  or  nnion  depota,  hut  auch  section  does 
iKit  change  nor  in  any  degree  alter  the  duties 
and  oMigstions  of  such  a  company  or  corpora- 


tion to  the  public,  nor  does  it  confer  upon  auch 
a  company  the  power  of  eminent  domain. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {{  35,  37,  39-48;  Dec.  Dig. 
<S»10(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Common  Carrier.] 

On  Petition  tot  Behearing. 

8.  Raiuoads  ^9(1)— Bxoulatioit— Fowebb 
OF  Railboad  Coiihxssionebs. 

As  the  Railroad  Commissioners,  who  are 
statutory  officers,  can  have  and  exercise  no  "ju- 
risdiction" or  "powers"  except  such  as  may  be 
lawfully  conferred  upon  them  by  the  statutes 
of  the  state,  an  order  made  by  the  Railroad 
Commissioners  cannot  "be  deemed  and  held  to 
be  within  their  jurisdiction  and  their  powers," 
unless  there  is  some  baaia  in  a  statute  for  the 
exercise  of  the  iurisdictioD  and  power  inTolved 
in  making  the  order. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  II  12-16;  Dec  Dig.  «=>9(1).] 

9.  Railboads  <S=B9(l)—REauLATi0R— Rail- 
boad COUIOSSIONEBS  —  Statutobt  Pbovi- 
BION. 

The  statute  provides  that  "all  presump- 
tions shaU  be  in  favor  of  every  action  of  the" 
Railroad  Commissioners,  but  a  presumption  in 
favor  of  octiiHi  taken  under  an  asserted  dele- 
gated statutoi?  power  can  arise  only  when  soma 
substantial  baua  <^  authority  for  the  exercise 
of  the  power  appears  in  a  statute. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  IS  12-16;  Dec.  Dig.  «=»9a)-] 

10.  Railroads  ^39(1)— RsotJuiTiOR- Pow- 
ers OF  Railroad  Coicuissioners. 

Though  the  statute  enacts  that  "all  doubts 
as  to  the  jurisdiction  and  powers"  of  the  Rail- 
road Commissioners  "shall  be  resolved  in  their 
favor,"  doubta  cannot  be  resolved  in  favor  of 
an  asserted  delegated  statutory  power  when  it 
is  dear  that  there  is  no  enactment  that  can  be 
a  basis  for  such  asserted  delated  power. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  |S  12-16;  Dec,  Dig.  ®=>9(1).] 
lirRAiLROADB  <=99(1)—Reodlatiow— Statu- 
tobt Provision. 

Where  a  general  statute  provides  compre- 
hensive regulations  of  common  carriers  and  in 
distinct  subdivisions  enacts  separate  and  spe- 
cific reguladons  particularly  affecting  definite 
portions  of  the  broad  general  subject  of  the 
statute,  each  such  distinct  sul>diTision  of  the 
statute  having  bad  the  discriminating  atten- 
tion of  the  lawmakers,  mnat  be  regarded  as  ex- 
pressing the  precise  l^islative  intent  as  to  the 
nature  and  extent  of  the  regulations  of  the  par- 
ticular matter  therein  treated. 

[Ed.  Mote.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  12-18;  Dec  Dig.  «»9(1).1 

12.  Railboads  €=»58— I^bhinal  Stations— 
Poweb  of  Railboad  Coumissionbbs. 

Bach  one  of  subdivisions  5,  7.  and  8  of  sec- 
tion 3,  chapter  6527,  Acts  of  1913,  amending 
section  2803  of  the  General  Statutes  of  IIHKI 
(Comp.  Laws  1914,  |  2893),  provides  specific 
and  definite  regulations  applicable  to  separate 
and  distinct  classes  of  railroad  depots. 

[Ed.  Note.— For  other  cases,  see  Railroada, 
Cent  Dig.  IS  130,  131,  133.  135,  136;  Dec. 
Dig.  ®=»58.] 

13.  Railroads  €=»5&— Tebminal  Stationb- 
Obdeb  of  Railboad  Couiossionebs. 

The  statutes  do  not  confer  upon  the  Rail- 
road Commiasioners  any  power  that  may  fair- 
ly he  r^arded  as  authorizing  the  Commissioners 
to  make  an  order  requiring  a  local  terminal 
company  and  the  railroad  companies  tiiat  are 
its  patrons  jointiy  to  change  the  location  of  the 
terminal  ccmpany's  depot  or  terminal,  and  snch 
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order  cannot  b«  conatnied  to  include  a  require- 
ment that  the  -niilroad  companies  shall  erect  a 
joint  terminal  or  union  depot  for  their  joint 
use,  a  depot  of  wholly  different  class  under  the 
statute  as  to  which  there  has  been  no  bearing  or 
eonaideration,  ther^ore,  the  order  cannot  be 
enforced  &e  it  is  framed  either  in  whole  or  in 
any  part  thereof. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Oent.  Diff.  J|  ISO,  181.  133.  130.  136;  Dec. 
Dig.  «=>58.I 

Oiltfnal  application 'by  ttie  State,  on  the 
relation  of  B.  Hudson  Burr  and  otbers,  as 
Ballroad  OcHmnlsidonen,  for  writ  of  manda- 
mus to  the  Jacksonville  terminal  Company 
and  others.  AlternatlTe  writ  quashed. 

D.  C.  McMuUen,  of  Tallahassee,  for  relat- 
ors. W.  E.  Kay,  John  B.  Hartrldge,  and 
John  Ia  Doggett,  all  of  Jacksonville,  and 
W.  A.  Blount,  of  Pensacola,  Fleming  &  Flem- 
ing,  of  Jacksonville,  J.  E.  Hall,  of  Macon, 
Ga,.  and  John  O.  Cooper  &  Son,  of  Jackson- 
Tllle.  for  respondents. 

ELMS,  J.  An  alternative  writ  of  man- 
damus was  issued  In  this  case  requiring  the 
respondents  to  obey  ct-rtaln  orders  made  by 
the  railroad  commissioners  requiring  the  con- 
stmctlon  of  a  new  union  d^t  at  the  dty  of 
Jacksonville. 

It  appears  from  the  alternative  writ  that 
the  Atlantic  Coast  Line  Bailroad  Company, 
the  Seaboard  Air  line  Railway  and  the 
Southern  Railway  Company  are  Virginia  cor- 
porations, the  Georgia  Southern  &  Florida 
Railway  Company  Is  a  Georgia  corporati(m, 
and  the  Jacksonville  Terminal  Company  and 
the  Florida  East  Coast  Railway  Company 
are  corporations  organized  under  the  laws 
of  Florida ;  that  the  Jacksonville  Terminal 
Company  does  business  in  the  city  of  Jack- 
Bonville  as  "a  common  carrier  and  terminal 
company,"  and  "owns  and  operates  In- the 
city  of  Jacksonville,  Fla.,  a  union  passenger 
depot  or  terminal  station,  which  is  now  open 
to  and  used  by  all  of  the  railroad  companies 
aforesaid  entering  the  city  of  JackBonvlUe, 
Fla.,"  and  that  its  stock  is  owned  by  the 
above-named  railroad  corporations.  That  all 
the  railroad  corporations  named  except  the 
Southern  Railway  Company  own  and  operate 
lines  of  railroad  lying  within  the  state  of 
Florida  and  extending  Into  the  city  of  Jack- 
sonville, that  the  Southern  Railway  Com- 
pany transacts  business  in  the  state  of  Flori- 
da and  enters  th»  dty  of  Jackscmvllle  upon 
and  over  the  traclis  of  the  Atlantic  Coast 
Line  Bailroad  Company  under  a  "lease  or 
agreemrait  of  some  character"  between  the 
two  corporations. 

In  Marcb,  1913,  the  Bailroad  Commis- 
sioners Issued  a  nottce  to  the  above-named 
corporations  that  on  April  17.  1913,  a  meet- 
ing would  be  held  In  Jacksonville  by  the 
Bailroad  Commissioners  "for  the  purpose  of 
B  hearing  In  the  matter  of  requiring  addi- 
U<mal  and  better  facilities  In  and  about  the 
said  Union  Passenger  Depot,  or  a  new  and 
larger  and  better  union  depot,  or  better  and 


larger  depot  faculties,  and  In  case  it  should 
be  found  necessary  to  change  the  location  of 
the  said  Union  Depot,  to  determine  what 
would  be  a  fit  and  proper  location  for  a  new 
union  depot  and  to  consider  and  determine 
any  and  all  other  questions  which  might 
arise  In  the  premises." 

That  pursuant  to  the  notice  a  meeting  was 
held  at  which  the  respondents  were  repre- 
sented, and  at  which  there  also  appeared 
committees  representing  the  city  coundl  and 
various  trade  organizations.  Every  one  was 
heard  who  desired  to  be  heard,  the  testimony 
of  many  witnesses  was  taken,  after  which  on 
the  21st  day  of  June,  1913,  the  Bailroad 
Commissioners  made  and  entered  the  follow* 
ing  order: 

"Order  No.  400.   File  No.  3460. 

"In  the  Matter  of  the  Application  of  the  Pab- 
lic  Service  Committee  of  the  City  of  Jack- 
sonville for  an  Order  Uequiring^  tiie  Erec- 
tion of  a  New  Terminal  Station  in  the 
CSty  of  Jacksonville. 
"In  porsuance  of  due  and  lawful  notice  pre- 
riously  given  to  the  Atlantic  Coast  Line  Rail- 
road Oompany,  the  Florida  Bast  Coast  Railway 
CompBQy,  the  Seaboard  Air  lane  Railway,  the 
Georgia  Southern  &  l^orida  Railway  Company, 
the  Southern  Railway  Compaoy  and  the  Jack- 
sonville Terminal  Company,  the  Bailroad  Cum- 
missioners  of  the  state  of  Florida  met  un  the 
17th  day  of  April,  1913.  at  10  o'clock  m  the 
morning,  at  the  Board  of  Trade  rooms  in  the 
city  of  Jacksonville  to  consider  a  certain  resolu- 
tion of  the  public  service  committee  of  the  city 
of  Jacksonville  requesting  the  said  GommissioD- 
ers  to  visit  JadcsonvUle  and  hold  a  meetini  for 
the  purpose  of  investigating  the  alleged  neces- 
sity for  a  new  terminal  station  in  the  said  city 
and  to  hear  all  who  might  desire  to  be  heard 
in  regard  to  the  same  and  then  and  there  to 
determine  whether  or  not  the^  ought  to  make 
an  order  requiring  the  camera  hereinbefore 
named  to  provide  additional  and  better  facilitia 
in  and  about  the  Union  Passenger  Depot  in  the 
city  of  Jacksonville  or  to  provide  a  new  and 
larger  and  t  otter  Unign  Depot,  and  at  said 
meeting  appeared  the  following:  Mr.  John  E. 
HartridKe  for  the  Jacksonville  Terminal  Coto- 
pany,  Mr.  Morton  Biddle,  general  superintend- 
ent of  Atlantic  Coast  lane  Bailroad  Contpanj, 
Mr.  J.  C.  Blantcm,  manager  Jacksonville  Ter 
minal  Company,  also  the  public  senice  com- 
mittee of  the  rity  of  Jackaonville,  the  Jackson- 
ville Beal  Estate  Exchange  and  the  Jat^sonville 
Board  of  Trade  by  various  representatives,  all 
of  whom  were  fully  heard  and  thereupon  the 
said  matter  was  taken  under  advisement,  leare 
being  granted  to  the  parties  In  interest  to  file 
briefs: 

'  "And  now  on  this  day  the  said  matter  haTinK 
been  duly  considered  and  the  said  parties  hav- 
inx  filed  briefs,  which  have  been  considered,  the 
said  Bailroad  Commissioners  do  find  that  the 
□resent  Union  Passenger  Depot  In  the  dty  of 
Jacksonville  is  inadequate  to  the  needs  of  uie 
city  of  Jacksonville  and  insufficient  for  the 
proper  accommodation  of  the  traveling  public, 
and  that  a  new,  better  and  laiger  union  pts- 
senger  station  ought  to  be  erected  in  said  city. 

"And  they  do  further  find  that  the  earrien 
hereinbefore  mentioned  or  one  or  more  of  tbem 
are  the  owners  of  all  or  the  greater  pert  of  a 
certain  tract  of  land  situated  in  the  city  of 
Jacksonville,  which  is  bounded  as  follows: 

"On  the  east  by  Myrtle  avenue,  on  the  west 
by  a  line  running  parallel  with  Myrtle  hvemie 
and  eighteen  hundred  (l.SOO)  feet  west  thereof; 
on  the  south  by  the  north  line  of  Bay  streri  ex- 
tended west  from  Myrtle  avenue  to  the  afore- 
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said  vest  line  of  the  said  tract  and  on  the  north 
)iT  a  line  nrnninK  imrallel  with  and  two  hun- 
dred (200)  feet  north  of  the  north  line  of  Adams 
street  extended  west  from  Myrtle  aveoue  to  the 
aforesaid  west  line  of  the  said  tract. 

"And  the  Commissioners  do  further  find  that 
the  meet  feasible  location  for  a  union  passen- 
ger depot  in  the  cit?  of  JaekBonville  is  on  the 
tract  of  land  above  described,  and  they  do,  there- 
fore, order  and  adjud^  that  the  carriers  here- 
inbefore mentioned  shall  erect  on  the  said  tract 
oi  land  a  nnion  passenger  depot  ao  located  as 
to  front  on  Myrtle  avenue  and  be  adjacent 
tfaprpto;  said  depot  to  be  a  double  level  station 
building  of  such  capacity  and  with  such  con- 
reniences  as  may  hereafter  be  fixed  by  the  said 
Commissioners,  and  to  be  provided  and  equip- 
ped with  such  car  sheds,  tracks,  walks  and  ap- 
proaches as  the  said  Commissioners  may  here- 
after reqnire. 

"And  It  is  further  ordered  that  the  said  Com- 
missioners shall  be  in  sestdw  at  their  office  in 
thi>  city  of  Tallahassee  on  the  16th  day  of  July, 
1013,  at  10  o'clock  in  the  morninp,  for  the  pur- 
pose of  considering  upon  what  plans  the  said 
depot,  sheds,  and  tracks  ought  to  be  constmcted 
and  what  dimensions  ought  to  be  required  and 
what  conveniences  ought  to  be  required  and  to 
consider  any  and  all  otbe/e  matters  and  ques- 
tions not  herein  decided  which  may  arise  for 
consideration  in  the  premises;  and  at  soch 
npfting  all  of  the  carriers  above  mentioned  and 
all  parties  in  interest  will  have  an  opportunity 
to  be  fuHy  heard. 

"Witness  the  band  of  tbe  chairman  of  the 
Hid  Railroad  Commisaioners  at  their  office  in 
the  rity  of  Tallahassee,  this  21st  day  of  June, 
1913." 

On  the  iStli  day  of  Jaly,  1913,  the  Railroad 
Commissioners  held  a  meeting  in  Jacksonyille 
parHDant  to  the  terms  of  Order  No.  ^  above 
quoted  for  the  purpose  ot  amsldenng  upon 
what  plans  the  new  dq^  sheds,  and  tracks 
onght  to  be  constmcted  and  what  dlmenslfHis 
and  conveniences  ought  to  be  required.  At 
this  meeting  the  corporations  interested  mov- 
ed a  postimnement  of  the  farther  consldera- 
tioo  of  the  matter  until  Oct<^r  1,  1918,  al- 
le^ng  In  support  of  their  motion  that  they 
had  employed  competent  raiglneers  to  prepare 
ground  plans  for  a  station,  and  plans  for 
the  necessary  tracks,  and  they  were  proceed- 
ing la  good  faith  to  carry  out  the  said  Order 
Na  but  that  It  would  be  impossible  to 
perfect  the  plans  and  submit  them  before 
October  1,  1913,  whereupon  tbe  farther  con- 
dderatloD  of  the  matter  was  postponed  to 
that  date. 

On  the  25th  day  of  September,  1913,  the 
Jacksonville  Terminal  Company  requested  In 
writing  a  further  postponement  of  the  hear- 
ing to  November  15,  1913.  This  written  re- 
quest of  the  terminal  company  set  forth  that 
the  company  recognized  "the  necessity  for 
larger  and  better  facilities."  and  that  It  had 
employed  engineers  to  submit  plans ;  that  the 
magnUude  of  the  work  required  a  postpone- 
ment of  the  matter  to  October  1st,  at  wblch 
time  the  company  expected  to  be  able  to  sub- 
mit the  plans,  but  finds  that  on  account  of 
the  engineering  difficulties,  the  large  expendi- 
ture lQV(dved  and  the  great  work  necessary  to 
tw  done,  the  company  would  not  be  ready 
to  mbmlt  the  plana  on  that  date.  Afterwards 
0B  ap^lcation  <MC  all  the  partiea  Interested 
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the  matter  was  again  postponed  to  November 
17,  1913. 

On  tbe  last-named  date  the  Railroad  Oom- 
missioners  held  a  meeting  at  Jacksonville  at 
which  the  above-named  corporations  appear- 
ed by  their  representatives  and  submitted 
"drawings,  plans,  and  blueprints  of  the  said 
proposed  Union  Station,  and  also  a  yard  and 
track  plan  Indicating  a  plan  of  Improvement 
for  the  existing  Union  Station."  The  Jack- 
sonville Terminal  Company,  at  the  request  of 
the  Railroad  Commissioners,  filed  as  Informa- 
tion only  an  amended  floor  plan  of  the  pro- 
posed station.  After  considering  the  plans, 
blueprints,  drawings,  and  all  evidence  sub- 
mitted, the  Railroad  Commissioners  on  the 
15th  day  of  January,  1914,  made  and  entered 
their  "other  certain  order  No.  428,"  which 
is  as  follows: 

"Older  tfo.  42&  File  No.  S46a 

"Before  tlie  Railroad  Commissioners  of  tlie 
State  of  Florida. 

"In  the  Matter  of  the  Application  of  the  Public 
Service  Committee  of  the  City  of  Jacltson- 
viUe  for  an  Order  Beqniring  the  Erection 
of  a  New  Terminal  SUtioo  in  the  City  of 
Jacksonville, 
pursuance  of  Order  No.  405,  entered  by 
the  Railroad  (commissioners  of  tbe  state  of  Flor- 
ida on  the  :^6tb  day  of  July,  1913,  this  matter 
came  on  for  further  considerirtion  on  the  Ist  day 
of  October,  1913,  and  upon  motion  of  Mr.  Mor- 
ton Riddle,  chairman  ox  tbe  board  of  control  of 
the  Jacksonville  Terminal  Company,  and  repre- 
sentative of  the  railroad  lines  interested,  further 
consideration  of  the  said  matter  was  postponed 
until  the  15th  day  of  November,  1913,  and  the 
said  matter  coming  on  for  further  consideration 
on  said  15th  day  of  November,  1913,  the  further 
hearin?  thereof  was  postponed  to  the  17th  day 
of  November.  1913,  at  2  o'clock  in  the  after- 
noon at  the  Board  of  Trade  rooms  in  the  city 
of  Jacksonville. 

"And  on  the  said  17th  day  of  November,  1913, 
this  matter  coming  on  for  further  consideration, 
then  and  there  appeared  the  following  in  sup- 
port of  tbe  petition : 

"A  committee  of  the  city  council  of  the  city 
of  Jacksonville,  composed  of  Frank  li.  Dancy, 
president,  and  Messrs.  Ij.  G.  Hitchcock,  S.  h. 
Chapman  and  John  W.  Da  Bosc,  compocang  the 
public  service  committee  of  the  city  council; 

"A  committee  of  the  Jacksonville  Heal  Eiatate 
Exchange,  composed  of  Arthur  T.  Williams, 
chairman,  Chas.  A.  Brown;  Jr.,  and  O.  H. 
Hodgson; 

"A  committee  of  the  Jacksonville  Board  of 
Trade,  composed  of  Arthur  T.  Williams,  chair- 
man. J.  J.  Lognn,  and  George  M.  Powell ; 

"William  Burbridge,  a  member  of  the  board 
of  county  commissioners  of  Duval  county,  and 
other  members  of  said  tioard; 

"Hon.  Van  C.  Swearingen,  mayor  of  tbe  city 
of  Jacksonville,  in  behalf  of  the  people  of  Jack- 
sonville ; 

"Also  numerous  other  citizens;  while 

"Mr.  Morton  Biddlc,  chairman  of  the  board  of 
control  of  the  Jncksonvine  Terminal  Company, 
appeared  as  representative  of  the  Jacksonville 
Terniioal  Company  and  of  the  railroad  lines  in- 
terested in  the  pn^Kwed  station,  and  also  Mr. 
J.  C.  Blanton,  manager  of  the  Jacksonville  Ter- 
minal Company. 

"And  there  also  appeared  Hon.  A.  H,  King,  in 
his  own  behalf,  as  a  citizen  of  Jacksonville,  who 
advocated  the  improvement  of  the  existing 
Union  Station. 

"And  on  the  said  day  Mr.  Morton  Riddle, 
chairman  of  the  board  of  control  of  the  Jack- 
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soQTille  Terminal  Gompany,  sabmitted  draw- 
ings, plans  and  blueprints  of  the  said  proposed 
statiaD,  as  follows,  to  wit: 

"A  floor  plan  bearing  tbe  legend,  'Jsckson- 
ville  Terminal  Ccwnpany,  Floor  Plan  of  Propos- 
ed Station,  Jacksonville,  Florida,  November, 
1913;' 

"A  station  and  yard  plan  bearing  the  legend, 
'JackBonvillo  Terminal  Coinpany.  Office  of 
Chief  Engineer.  Proposed  Station  and  Yard 
Improvement.  General  Lay-out  Scheme,  B-3. 
Jacksonville,  Florida.   Date:  September,  1913 

"And  a  yard  and  track  plan  indicating  a  plan 
of  improvement  for  the  existing  Union  Station, 
bearing  the  legend,  'Jacksonville  Terminal  Com- 
pany. Proposed  Station  and  Yard  Improve- 
ment.   Jacksonville,  Florida,  November,  1913.' 

"And  thereupon,  the  said  Railroad  Commis- 
sioners having  heard  all  who  desired  to  be  heard, 
the  said  matter  was  taken  under  advisement. 

"And  thereafter,  on,  to  wit,  tbe  15th  day  of 
December,  1913,  the  said  Jacksonville  Terminal 
Company,  having  at  the  request  of  the  said  Rail- 
road Commissioners,  filed,  as  information  only, 
an  amended  floor  plan  of  the  said  station,  show- 
ing an  enlargement  of  the  waiting  rooms  on 
lines  indicated  by  the  said  Railroad  Commis- 
sioners, which  amended  floor  plan  bears  the  leg- 
end, 'Jacksonville  Terminal  Company,  Floor 
Plan  of  Proposed  Station,  Jackaonville,  Fla., 
Dec.  15,  1913,'  and  the  said  Commissioners  hav- 
ing considered  all  of  the  said  plans,  blueprints 
and  drawings,  and  also  the  plans,  blueprints  and 
drawings  filed  with  the  Railroad  Commissioners 
on,  to  wit,  the  17th  day  of  April,  1913,  sug- 
gesting improvements  in  tbe  existing  Union  Sta- 
tion, and  having  considered  all  the  evidence  sub- 
mitted ; 

"Now  on  this  day,  this  matter  coming  on  for 
further  and  final  consideration,  and  the  said 
'  Railroad  Commissioners  being  advised  in  the 
premises,  do  order  and  adjudge  that  the  Jack- 
sonville Terminal  Company,  the  Atlantic  Coaat 
lAne  Railroad  Company,  the  Seaboard  Air  line 
Railway,  the  Florida  East  Coast  Railway  Com- 
pany, the  Geor^a  Southern  &  Florida  Railway 
Company  and  the  Southern  Railway  Company, 
do  proceed  to  erect  on  the  tract  of  land  describ- 
ed in  Order  No.  400,  entered  by  the  said  Rail- 
road Gommiasionera  on  the  21st  day  of  Jane, 
1918,  a  union  passenger  depot  so  located  as  to 
front  on  Myrtle  avenue  and  be  adjacent  thereto, 
and  otherwise  in  accordance  with  tbe  said  Order 
No.  400.  And  it  is  hereby  ordered  and  adjudged 
that  the  following  requirements  shall  be  fully 
complied  with,  to  wit: 

"The  said  depot  shall  be  provided  and  equip- 
ped with  adequate  car  sheds,  tracks,  walks  and 
approaches,  and  the  tracks  shall  be  so  arranged 
that  no  passenger  shall  be  required  to  cross  any 
track  in  ai)proaching  or  departing  from  a  train ; 

"The  said  station  building  shall  contain  a 
waiting  room  for  white  passengers  with  not  less 
than  ll,8<iO  square  feet  of  floor  apace,  with  a 
ticket  lobby  with  not  less  than  4,160  square 
feet  of  additional  floor  space^  and  a  waiting 
room  for  colored  passengers  with  not  less  than 
6,624  square  feet  of  floor  space. 

"There  shall  also  be  provided  adjacent  to  each 
waittng  room,  hut  occupying  additional  floor 
space,  a  smoking  room  for  men  and  a  rest  room 
for  women,  oud  one  toilet  for  eoch  sex,  each 
toilet  to  be  so  arranged  that  the  entrance  shall 
be  approached  through  a  smoking  room  or  rest 
room,  the  smoking  room  for  white  passengers 
to  contain  at  least  1,120  square  feet  of  floor 
space,  the  rest  room  for  white  passengers  to 
contain  at  least  979  square  feet  of  floor  space, 
the  men's  toilet  room  for  white  passengers  tq 
contain  at  least  1,078  square  feet  of  floor  space,' 
the  women's  toilet  room  for  white  passengers 
to  contain  at  least  748  square  feet  of  noor  space, 
the  smoking  room  for  colored  passengers  to  con- 
tain at  least  396  square  feet  of  floor  space,  the 
rest  room  for  colored  passengers  to  contain  at 
least  396  square  feet  of  floor  space^  and  each  of 
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the  toilets  for  colored  pasMngera  to  coiitain  at 
least  504  square  feet  of  floor  space.  There  shall 
be  provided  between  tbe  said  waiting  rooms  and 
the  train  tracks  a  concourse  to  contain  at  least 
19,800  square  feet  of  floor  space,  with  ample 
entrances  from  tbe  said  concourse  to  tbe  ticket 
lobby  and  each  of  the  waiting  rooms,  and  there 
shall  be  provided  for  the  use  of  passengers  pass- 
ing between  the  concourse  and  train  tracks  at 
least  half  as  many  train  gatea  as  there  may  be 
tracks. 

"And  it  is  further  ordered  that  the  floor  plan 
heretofore  filed  by  Mr.  Morton  Riddle,  chairman 
of  the  board  of  control  of  the  Jacksonville  Ter- 
minal Company,  and  bearing  the  legend,  'Jack- 
sonville Terminal  Company.  Floor  Plan  of  Pro- 
posed Station.  Jacksonville,  Fla.,  Dec  15, 
1913,'  be  and  the  same  is  hereby  approved  and 
accepted  as  a  fit  floor  plan  for  the  construction 
of  tbe  said  depot.  And  it  is  further  ordered  that 
the  3^rd  plan  filed  with  the  said  Railroad  Com- 
missioners on  the  17tb  day  of  November,  1913. 
and  bearing  the  legend,  'Jacksonville  Terminal 
Company.  Office  of  Chief  Engineer.  Proposed 
Stati(»i  and  Yard  Improvement.  General  Lay- 
out Scheme.  B-3.  Jacksonville,  Fla.,  Date 
September,  1913,'  be  and  the  same  Is  hereby-  ap- 
proved, accepted  and  designated  as  a  fit  and 
proper  plan  for  the  construction  of  yards  and 
tracks  in  connectfon  with  the  said  Union  Pas- 
senger Depot 

"And  it  is  further  ordered  that  the  architect's 
plans  and  such  other  and  further  pl&na  as  may 
be  required  in  the  premises  pertaining  to  the 
construction  of  the  said  Union  Station,  bracks, 
yards,  etc.,  as  specified  in  the  several  orders  of 
the  said  Commissioners  pertaining  thereto,  shall 
be  submitted  for  examination  and  approval  to 
the  said  Railroad  Commissioners  on  or  before 
the  16tb  dav  of  May,  1914,  and  that  the  work 
of  construcnng  the  said  station  and  the  said  ac- 
cessories shall  be  actually  begun  on  or  before 
the  15th  day  of  July,  1915,  and  shall  be  there- 
after prosecuted  with  all  reasonable  dispatch 
and  that  this  order  shall  be  fully  complied  with 
on  or  before  the  15th  day  of  Jmy,  1015. 

"Done  and  ordered  by  tbe  Railroad  Commis- 
sioners of  tbe  state  of  Florida,  in  session  at 
their  office  in  the  city  of  Tallahassee,  the  capital, 
this  15th  day  of  January,  A.  D.  1914." 

Thereafter  the  corporations  filed  with  the 
Railroad  CommissioDers  a  petition  for  a  **re- 
hearlng  and  rescission"  of  Orders  Noa.  400 
and  428.    In  acting  upon  this  petition  the 
Railroad  Commissioners  granted  a  rehearing 
to  consider  "other  and  different  yard  plans 
in  order  to  determine  whether  a  better,  more 
practicable  or  more  economical  yard  plan 
could  be  adopted  In  connection  with  the  con- 
struction of  the  Union  Passenger  Station 
required  by  said  Orders  No.  400  and  No.  428 
and  upon  the  location  therein  designated,  and 
would  thereafter  Sidopt  a  better  and  more 
practicable  and  more  economical  plan  If  such 
could  be  found."   A  meeting  was  then  called 
for  the  above  purpose  to  be  held  at  Tallahas- 
see on  November  10,  1914.    At  this  meeting 
the  corporations  through  their  representa- 
tives were  heard,  witnesses  were  examined, 
and  plans  submitted,  all  of  which  resulted 
in  the  following  order  being  made  by  the 
Railroad  Commlsslixiers  and  numbered  402: 
"Order  No.  462.   File  No.  8460. 
"Before  the  Railroad  Commissioners  of  tbe 
State  of  Florida. 
"In  the  Matter  of  the  Application  of  the  Pubhc 
Service  Committee  of  the  City  of  Jackson- 
ville for  an  Order  Requiring  the  Erection 
of  a  New  Terminal  Station  in  Said  City. 
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"Tn  pnniiance  of  their  Order  No.  459,  madel 
ftnd  entered  the  9th  day  of  October,  1914,  the 
Railroad  CommiBsioners  of  the  Btate  of  Florida, 
being  in  seutoa  at  their  of&ce  in  the  city  of  Tal- 
lahassee, on  the  10th  day  of  Noveinher,  1014, 
then  asd  there  proceeded  to  the  consideration 
of  the  mattera  designated  and  specified  in  the 
said  Order  No.  4S9,  and  then  and  there  appear- 
ed the  following:  W.  K.  Kay,  representing 
JacksoDTille  Terminal  Company;  J.  B.  Mun- 
Mn,  president,  Jacksonville  Terminal  Company ; 
F.  P.  Fleming,  representinK  Seaboard  Air  Line 
Railway;  A.  V.  S-.  Smith,  representing  Florida 
East  Coast  Railway  Company ;  George  M.  Pow- 
ell, chairman  board  of  bond  tmstees  of  the  city 
of  JackBOnville ;  F.  L.  Dancy,  representing  city 
council  of  the  dty  of  Jacksonville;  R.  D.  Drys- 
dale,  representing  the  fM>unl7  conunissioners 
of  I>uval  county;  W.  I/.  Morse,  chief  engineer 
of  the  Jacksonville  Terminal  Company;  J.  B. 
Willonehby,  assistant  chief  engineer,  Atlantic 
Coast  Line  Railroad  C<Mnpany;  W.  D.  Fau- 
cette,  chief  engineer  Seaboard  Air  Line  Rail- 
way; E.  Ben  Carter,  superintendent  mainte- 
nance of  way,  Florida  East  Coast  Railway  Com- 
pany, and  Irank  P.  Damon  and  J.  W.  Bushnell, 
engineers  of  the  Railroad  Commissioners;  bnt 
no  farther  or  other  yard  plans  were  presented 
by  the  said  Jacksonville  Terminal  Company,  or 
any  other  interested  carrier. 

"And  the  said  hearing  having  been  continued 
from  day  to  day,  was  ctmcluded  on  the  12th  day 
of  Noranber,  1014,  and  thereupon  the  said  Rail- 
road Commissioners  took  the  said  mattev  under 
advisonent. 

"And  now  on  this  day,  the  said  matter  coming 
on  for  farther  consideration,  and  the  said  Rail- 
road C<HDmis8ionerB  having  considered  all  the 
pvidence  and  argumentB  submitted  at  the  hear- 
ing, and  the  plaks  prepared  by  their  engineers, 
together  with  the  evidence  theretofore  submit- 
ted, and  being  fully  advised  in  the  premises,  do 
find  that  their  Orders  No.  400  and  No.  428 
ought  to  be  enforced  without  further  modifica- 
tion except  as  hereinafter  set  out ;  but  the  said 
Commissioners  being  of  the  opinion  that  a  yard 
plan  could  be  adopted  to  be  used  in  connection 
vrith  the  Uni(H)  Passenger  Depot  described  and 
designated  by  their  Orders  No.  400  and  No.  428, 
which  would  be  less  expensive  than  the  yard 
plan  heretofore  presented  by  the  said  corriers, 
which  is  described  and  approved  in  said  Order 
No.  428,  and  identified  by  the  legend,  'Jackson- 
TiUe  Terminal  Company.  Office  of  Chief  En- 
gineer, Proposed  Station  and  Tard  Improve- 
ment Genera]  Lay-out  Scheme.  B-3.  Jack- 
sonville, Fla.  Date:  September,  1913,'  and  that 
the  interested  carriers  ought  to  have  the  option 
to  adopt  any  better  or  mote  practicable  or  less 
expenilve  plan  which  coold  be  devised  to  meet 
the  requirements  of  the  said  Union  Passenger 
l^epot,  it  ia  therefore  ordered  and  adjudged  that 
the  said  Orders  No.  400  and  No.  428  shall  be 
performed  and  enforced,  except  the  following 
portion  of  the  said  Order  No.  42S,  which  portion 
is  hereby  rescinded,  to  wit,  that  portion  of  the 
said  order  beginning  with  the  words,  'And  it  is 
farther  ordered  that  the  yard  plan  filed  with 
the  said  Railroad  Commissioners  on  the  17th 
day  of  November,  1913,*  and  ending  with  the 
words,  "shall  be  fully  complied  with  on  or  be- 
fore the  15th  day  of  July,  1915.' 

"And  it  is  further  ordered  that  the  yards  and 
tricks  necessary  to  be  used  in  connection  with 
the  said  Unicni  Passenger  Depot  shall  be  con- 
Btnicted,  except  as  otherwise  provided  herein,  in 
accordance  with  the  requirements  of  the  said 
Orders  No.  400  and  No.  428  in  such  manner  as 
to  provide  for  the  convenient  and  effective  use 
of  the  said  Union  Passenger  Depot  by  the  trav- 
eling public,  and  to  that  end  the  said  yards  and 
tracks  shall  be  so  arranged  and  operated  ba  to 
require  all  passenger  trains  when  receiving  or 
ovdisrglng  paasengers  at  said  station  to  stand 
*itb  rear  ends  towards  the  concourse,  so  that 
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passengers  entraining  and  detraining  will  ap- 
proach and  depart  by  way  of  the  rear  ends  of 
such  trains,  and  said  Union  I'nssenger  Depot 
shall  be  so  arranged  and  operated  as  to  provide 
for  the  proper  and  efficient  handling  of  the  pas- 
senger ^affic  of  the  carriers  using  the  said  Pas- 
senger Depot  upon  such  plans  as  will  harmon- 
ize with  the  use  of  the  floor  plan  adopted  in  and 
by  the  said  Order  No.  428  and  bearing  the  leg- 
end, 'Jacksonville  Terminal  Company.  Floor 
Plan  of  Proposed  Station.  Jacksonville,  Fla., 
Dec.  15,  1913,'  and  that  in  all  other  respects 
the  said  yards  and  tracks  may  be  constructed 
upon  such  plana  as  the  interested  carriers  shall 
deem  proper  and  advisable. 

"And  it  is  further  ordered  that  the  architect's 
completed  building  plans,  and  such  other  and 
further  plans  as  may  be  required  in  the  prem- 
ises pertaining  to  the  construction  of  the  said 
Union  Depot  building,  as  specified  in  the  snid 
orders  of  the  said  Commiasioners,  shall  he  sub- 
mitted to  the  said  Commiasionets  for  examina- 
tion and  approval  on  or  before  the  Ist  day  of 
May,  1915,  and  thereafter  the  time  for  the  com- 
mencement and  completion  of  the  work  of  con- 
structing the  said  station  will  be  fixed  by  the 
said  Commissioners. 

"And  it  is  further  ordered  that  in  case  it 
should  become  necessary  for  the  said  carriers 
or  cither  of  them,  in  order  to  comply  with  this 
order  and  the  said  Orders  No.  400  and  No.  428, 
to  acquire  a  right  of  way  upou  any  public  street 
or  highway,  the  said  carriers  may  make  appli- 
cation to  the  said  Commiasioners  for  relief,  and 
thereupon  the  said  Commissioners  will  deter- 
mine to  what  extent  they  will  make  the  en- 
forcement of  the  said  orders  conditioned  upon 
the  granting  ot  such  right  of  way.  and  tbMt  any 
and  all  other  questions '  arising  io  connection 
with  the  performance  and  enforcement  of  said 
orders,  or  concerning  the  perfection  or  modifi- 
cation of  plans,  may  he  at  any  time  sobmitted  by 
the  interested  carriers  to  the  said  Commission- 
ers for  action  on  their  part 

"Done  and  ordered  by  the  Railroad  Commis- 
sioners of.  the  state  of  Florida,  in  session  at 
their  office  in  the  ci^  of  Tallahassee,  the  cap- 
ital, this  I2tb  day  of  December,  A.  D.  1914." 

On  May  7,  1916,  tlu  Railroad  Commission- 
ers gave  notice  that  on  tbe  ITth  day  of  May, 
1915,  they  imnild  be  In  session  at  Tallahas- 
see. Fla.,  to  consider  and  determine  the  date 
for  the  commracement  and  compleUon  of 
the  work  of  constructing  a  new  temiinat 
station  In  tbe  dty  of  Jacksonville,  and  on  the 
last-named  ^te  the  Railroad  Commissioners 
went  into  session  for  that  purpose,  at  which 
the  respondents  were  represented  and  gave 
notice  that  It  was  not  their  intention  to  com- 
ply with  the  orders  theretofore  made  with 
respect  to  the  erection  of  a  new  terminal 
station  or  union  depot  in  the  city  of  Jackson- 
ville. After  every  one  was  given  an  <^por- 
tunity  to  be  heard  who  so  desired,  the  Rail- 
road Commissioners  took  the  matter  under 
advisement,  and  on  the  18th  day  of  May, 
1915.  made  the  following  order,  No.  485: 

"Order  No.  485.   File  No.  3460. 

"Before  the  Railroad  Commissioners  of  the 
State  of  Florida. 

"In  the  Matter  of  the  Application  of  the  Pub- 
lic Service  Committee  of  the  City  of  Jack- 
sonville for  an  Order  Requiring  tbe  Erec- 
tion of  a  New  Terminal  Station  in  the  City 
of  Jacksonville. 
"In  pursuance  of  Order  No.  402  in  the  above 
matter,  in  and  by  which  it  was  provided,  among 
other  things,  that  'thereafter  the  time  for  the 
commencement  and  completion  of  the  work  of 
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constructing  the  stAi  station  will  be  fixed  by' 
tlie  said  Commiasioners,'  the  said  Commissioners 
did  on  the  7th  day  ot  May,  1915,  issue  and  serve 
their  notice  No.  77,  and  pursuant  to  said  notice 
this  matter  came  on  for  hearing  before  the  Sail- 
road  Commissioners  of  the  state  of  Florida  at 
their  office  in  the  city  of  Tallahassee,  on  the 
17th  day  of  May,  1915,  at  3  o'clock  in  the  after- 
noon, and  then  and  there  appeared  JacksoDville 
Terminal  Company  by  W.  E.  Kay  and  John  E. 
Hartridfre,  counsel,  J.  B.  Munson,  president, 
and  W.  Xi.  Morse,  ctiief  engineer ;  Seaboard  Air 
Line  Railway,  by  F.  P.  Fleming,  division  coun- 
sel ;  Atlantic  Coast  Line  Railroad  Company  by 
W.  E.  Kay,  assistant  general  counsel;  South- 
em  Railway  Conitiany  by  J.  B.  Munson,  Geor- 
Southern  &  Florida  Railway  Company  by 
B.  Munson,  and  George  M.  Powell,  repre- 
senting the  Jacksonville  Chamber  of  Commerce. 

"Whereupon  Colonel  W.  E.  Kay,  on  behalf 
of  all  of  the  parties  notified  of  the  hearing  and 
present  thereat,  then  and  there  stated  in  open 
session  that  they  had  nothing  to  say  as  to  the 
time  of  commencement  or  completion  of  said 
work,  as  it  was  not  their  purpose  or  intention 
to  comply  with  the  orders  heretofore  made  in 
this  matter  with  respect  to  the  erection  of  a 
new  terminal  station  in  the  city  of  Jacksonville, 
Fla.  Thereupon  the  Railroad  Commissioners 
took  the  matter  under  advisement. 

"And  now  on  this  day,  the  said  matter  coming 
on  for  further  and  final  constderntion,  and  the 
Railroad  Commissioners  being  fully  advised  in 
the  premises, 

"It  is  considered,  ordered  and  adjudged  that 
the  work  of  constructing  the  said  station  and 
accessories,  as  provided  for  in  former  orders  in 
this  matter,  shall  be  actually  begun  on  or  before 
the  15th  day  of  November,  1915,  and  shall  be 
thereafter  prosecuted  with  all  reasonable  dis- 
patch and  that  this  order  and  all  prior  orders 
made  in  the  premises  shall  be  fuUy  ctonplied 
with  on  or  before  the  IBtli  day  of  November, 
1916. 

"Done  and  ordered  by  the  Railroad  Commis- 
sioners of  the  state  of  Florida  in  session  at  their 
oflice  in  the  city  of  Tallahassee,  this  18th  day 
of  May,  A.  D.  ISIR.*" 

It  farther  appears  from  the  alternative 
writ  that  all  the  above-named  corporations 
have  disregarded  and  refused  to  obey  Order 
No.  402,  in  that  they  have  not  submitted  to 
the  Railroad  Commlsslouers  for  examination 
and  approval  the  "architect's  completed 
building  plans  and  said  other  and  further 
plans  as  may  be  required  in  the  premises 
pertaining  to  the  construction  of  the  said 
Union  Depot  building  as  specified  in  the  said 
several  orders,"  etc.  That  they  have  also 
disregarded  and  failed  to  obey  Order  No.  485. 
"In  that  they  did  not  on  or  before  the  15th 
day  of  November,  1915,  begin  the  work  of 
constructing  the  said  station  and  accessories 
as  provided  for  in  former  orders  in  the  said 
matter,"  etc.,  and  have  each  and  all  declnred 
their  purpose  and  Intentioii  to  disregard  and 
disobey  the  said  Orders  No.  400,  No.  428,  No. 
462,  and  No.  485. 

The  command  of  the  altemattTe  writ  was 
as  follows: 

"Now  therefore,  we,  bdn^  willing  that  fall 
atld  speedy  justice  be  done  in  the  premises,  do 
command  you.  the  Jacksonville  Terminal  Com- 
pany, the  Atlantic  Coast  Line  Railroad  Com- 
pany, the  Florida  East  Coast  Railwny  Com- 
pany, the  Seaboard  Air  Line  Railway,  the  Geor- 
gia Southern  &  Florida  Railway  Company  and 
the  Southern  Railway  Company,  and  each  of 
you,  forthwith 


"To  submit  to  the  Railroad  Commissioners  of 
the  state  of  Florida  the  architect's  completed 
building  plans,  and  such  other  and  further  plsna 
as  may  be  required  in  the  premises  pertainiDC 
to  the  construction  of  the  said  Union  Depot 
Bailding  as  specified  in  said  Orders  No.  400, 
No.  428,  No.  462  and  No.  485; 

"To  prosecute  to  completioD  with  reasonable 
diligence  the  work  of  constructing  the  nid 
Union  Depot,  and  accessories,  as  specified  and 
set  forth  in  said  orders ; 

"To  provide  and  equip  the  said  Union  Depot 
with  adequate  car  sheds,  tracks,  walks  and  ap- 
proaches ;   and  BO  arrange  the  traclta  that  no 

Eassenger  shall  be  required  to  cross  any  trade 
1  approaching  or  departing  from  a  train; 
"The  Union  Depot  building  shall  contsin  a 
waiting  room  for  white  passengers  with  not  leai 
than  11,800  square  feet  of  floor  space  with  & 
ticket  lobby  with  not  less  than  4,100  square  feet 
of  additional  floor  space,  and  a  waiting  room  for 
colored  passengers  with  not  less  than  5,624 
square  feet  of  floor  space ;  and  also 

"To  provide  adjacent  to  each  waiting  room, 
but  occupying  additional  floor  space,  a  smoking 
room  for  men  and  a  rest  room  for  women,  and 
one  toilet  for  each  sex,  each  toilet  to  be  so  ar- 
ranged that  the  entrance  shall  be  approached 
through  a  smoking  room  or  rest  room,  the  smelt- 
ing room  for  white  passengers  to  contaio  at 
least  1,120  square  feet  of  floor  space,  the  re^t 
room  for  white  passengers  to  contain  at  least 
979  square  feet  of  floor  spoce,  the  men's  toilet 
room  for  white  .passengers  to  contain  at  least 
1,078  square  feet  of  floor  space,  the  women's  toi- 
let room  for  white  passengers  to  contain  at 
least  748  square  feet  of  floor  space,  the  smoking 
room  for  colored  passengers  to  contain  at  least 
300  square  feet  of  floor  space,  the  rest  room  for 
colored  passengers  to  contain  at  least  396  square 
feet  of  floor  space,  and  each  of  the  toilets  for 
colored  passengers  to  contain  at  least  504  square 
feet  of  floor  space.  There  shall  be  provided  be- 
tween the  said  waiting  rooms  and  the  train 
tracks  a  concourse  to  contain  at  least  19,800 
square  feet  of  floor  space,  with  ample  entrances 
from  the  said  concourse  to  the  ticket  lobby  and 
eacli  of  the  waiting  rooms,  and  there  shall  be 
provided  for  the  use  of  passengers  passins  be- 
tween the  concourse  and  the  train  tracks  at 
least  half  as  many  train  gates  as  there  may  be 
tracks; 

"To  construct  the  yards  and  tracks  necesaiy 

to  be  used  in  connection  with  the  said  Union 
Passenger  Depot  in  accordance  with  the  reqnire- 
ments  of  Orders  No.  400  and  No.  428,  as  modi- 
fied by  Order  No.  46^  in  such  manner  as  to 
provide  for  the  convenient  and  effective  use  of 
the  said  Union  Passenger  Depot  by  the  travel- 
ing public,  and  so  that  the  said  yards  and 
tracks  shall  require,  by  their  construction,  all 
passenger  trains  when  receiving  or  dlschargins 
passengers  at  said  station  to  stand  with  rear 
ends  towards  the  concourse,  so  that  passengTa 
entraining  or  detraining  will  approach  and  de- 
part by  way  of  the  rear  ends  of  such  trains; 

'*To  locate  the  said  station  upfm  that  certflio 
tract  of  land  situated  in  the  city  of  JacksoD- 
ville, Florida,  and  bounded  as  follows:  On  tbe 
east  by  Myrtle  avenue,  on  the  west  by  a  line 
running  parallel  with  Myrtle  avenue  and  ei?bt- 
een  hundred  (1,800)  feet  west  thereof,  on  thi 
south  by  the  north  line  of  Bay  street  extended 
west  from  Myrtle  avenue  to  the  aforesaid  west 
line  of  the  said  tract,  and  on  the  north  by  ■ 
line  running  parallel  with  and  two  hundred 
(200)  feet  north  of  the  north  line  of  Adams 
street  extended  west  from  lUhrrtle  avenue  to  the 
aforesaid  west  line  of  the  said  tract;  said  Union 
Depot  to  be  so  located  as  to  front  on  Myrtle 
avenue  and  be  adjacent  thereto: 

"A-!'!  in  all  respects  to  comply  with,  obserra 
and  obey  the  said  Orders  No.  400,  No.  428,  Na 
4b"2  and  No.  485,  as  above  set  fttrth. 

"Or  that  you  appear  before  the  Justices  of 
this  our  Supreme  Court  sitting  within  and  for 
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tbe  8Ut«  of  Florida,  at  the  courtroom  in  the 
of  Tallabauee,  on  tlie  23d  day  of  Decem- 
ber, 1915,  at  10  o'clock  Id  the  morning  of  tliat 
dtj,  and  show  cause  why  too  refuse  so  to  do. 
"And  hare  you  then  and  there  this  writ 
"Witneas  the  honorable  R.  F.  Taylor,  Chief 
Justice  of  the  Supreme  Court  of  the  state  of 
Florida,  and  the  seal  of  tbe  said  court,  at  Tal- 
lalia88ee,-the  capital,  this  28d  day  of  Norember, 
1»15. 

"[Seal]  Q.  T.  Whitfield. 

"Clerk  of  the  Supreme  Conrt  of  the 

"State  of  Florida." 

1o  tbe  altematlTe  writ  eadi  one  oC  the 
reqwDdents  Interposed  a  moClcai  to  qnash 
and  set  aside  the  .writ 

These  motions  as  argoed  orally  and  dis- 
cussed in  tbe  Joint  brief  for  the  respondents 
present  to  this  court  for  its  consideration 
snd  determination  tbe  following  questions: 

First  A  misjoinder  of  parties  respondent 
It  Is  contended  in  behalf  of  the  respondents 
that  both  tbe  Southern  Railway  Company  and 
the  Jadi:sonTille  Terminal  Company  have 
been  improperly  Joined  as  parties  respond- 
mt,  wliicb  if  true  as  to  either  one  the  mo- 
tton  to  quash  should  prevalL 
«  Second.  The  BaUroed  Commissioners  have 
DO  power  to  locate  or  relocate  a  onion  depot 
Hie  reepoDdents  contending  that  tbe  statutes 
of  Florida  neither  expressly  nor  Impliedly 
confer  upon  the  Railroad  Commissioners  tbe 
power  to  select  rites  upon  which  to  erect 
union  d^iMts  and  require  the  railroad  com- 
panies to  erect  tbem  on  the  sites  selected  or 
after  a  nnion  depot  has  beeu  once  erected 
and  occupied  to  atwndon  the  same  and  con- 
struct a  new  one  npan  a  different  site  select- 
ed by  tbe  Railroad  Commissioners. 

Third.  That  the  power  attempted  to  be  ex- 
ercised by  tbe  Railroad  Commissioners  in 
maUng  the  ordere  named  contravenes  the 
dedaratlon  of  rights  in  the  state  Constitution 
and  the  Foarteentb  Amendment  to  tbe  Con- 
sUtnUon  of  tbe  United  States.  Therefore  tbe 
statutes  under  which  the  power  is  sought  to 
be  exercised  should  not  receive  such  con- 
struction, as  would  seemingly  Test  In  tbe 
Ballroad  Commissioners  such  power  if  any 
other  construction  consistent  with  the  state 
<Dd  federal  C<»iatltutioDs  is  possible. '  That 
the  power  delegated  by  the  Legislature  to  the 
Railroad  Commissioners  to  require  railroads 
to  establish  stations,  designate  the  location 
and  require  the  erection  of  passenger  depots 
U  the  safety,  ccmvenlence,  and  comfort  of 
passengers  may  require,  and  to  require  two 
or  more  railroads  raterlng  tbe  same  town, 
dty,  or  point  to  erect,  operate,  and  maintain 
ft  Joint  passenger  terminal  or  union  depot, 
loay  be  exercised  only  In  cases  where  the 
safety,  convenience,  and  comfort  of  passen- 
gers require  or  make  necessary  tbe  exercise 
of  the  power.  Tbe  question  being  not  <Hie  of 
"feasibility,"  but  "public  necessity." 

Fourth.  That  Order  No.  400  shows  upon 
its  face  that  the  findings  of  ftict  by  the  Ball- 
road  Commiasionera  did  not  authorize  tbe 
tterdse  of  the  power  granted  by  tbe  L^ls- 
htore  becanse  tbe  p<nrar  was  attempted  to 
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be  exercised  by  Oib  Railroad  Commissioners 
upon  their  finding  first,  that  tbe  present 
Unicm  Depot  was  inadequate,  and,  second, 
that  the  new  site,  or  one  selected  by  the 
Railroad  Commissioners,  was  tbe  more  feasi- 
ble one  of  tbe  two  ui>on  which  to  erect  tbe 
new  depot  Tbat  the  language  ot  tbe  order 
excludes  the  idea  tbat  there  was  any  find- 
ing by  tbe  Railroad  Craimlssloners  tbat  tbe 
site  of  the  present  Union  Depot  was  an  In- 
adequate one  upon  .which  to  erect  a  new  de- 
pot, or  tbat  tbe  erection  of  a  new  depot  upon 
tbe  designated  alte  waa  necessary  to  tbe  safe- 
ty, oonvenloice,  and  oomCort  ct  tbe  passen- 
gers. 

Fifth.  That  the  mandatory  part  of  tbe  writ 
is  indefinite  and  uncertain  In  tbat  it  com- 
mands tbe  erection  of  a  building  tbe  details 
of  tbe  construction  of  which  are  to  be  left  to 
subsequent  action  of  tbe  relators. 

Sixth.  That  tbe  writ  falls  to  show  a  clear 
prima  fatie  case  in  t^e  relators,  and 

Seventh.  That  It  requires  respondents  to 
appropriate  a  public  street  of  tbe  city  of  Jack- 
sonville and  attempt  to  compel  tbe  Tiolati<ai 
of  a  criminal  statute. 

[1]  Construing  the  language  of  the  alter- 
native writ  according  to  tbe  rules  of  con- 
struction as  applied  to  other  proceedings  at 
law,  certain  facts  may  be  considered  as  ad- 
mitted by  all  parties.  State  ex  reL  Fowler 
V.  Flnley,  SO  Fla.  302,  11  South.  600 ;  Scott 
V.  State  ex  reL  Grothe,  43  Fla.  396,  31  South. 
244 ;  State  ex  reL  Railroad  Com'ra  v.  Atlan- 
Uc  Coast  Line  R.  Co.,  67  Fla.  441,  63  South. 
729;  Mercbanta'  Broom  Co.  r.  Butler,  70 
Fla.  — ,  70  Soutb.  383.  Four  of  tbe  rail- 
road corporations  named  In  tbe  writ,  the  At- 
lantic Coast  Line  Railroad  Company,  the  Sea- 
board Air  Une  Railway,  tbe  Georgia  South- 
ern A;  Florida  Railway  Company,  and  tbe 
Florida  East  Coast  Railway  Company  each 
own  and  operate  and  for  many  yeara  past 
have  owned  and  operated  lines  of  railroad 
lying  .within  the  state  of  Florida  and  ex- 
tending into  tbe  dty  of  Jacksonville;  tbe 
Southern  Railway  Company  does  not  own 
and  operate  any  lines  of  railroad  lying  wltb- 
In  tbe  state,  but  it  does  transact  business  In 
Florida  and  enters  the  dty  of  Jacksonville 
upon  and  over  the  tracks  of  the  Atlantic 
Coast  Line  Railroad  Company  under  a  lease 
or  agreement  of  some  character  between  tbe 
two  corporations;  tbe  Jacksonville  Terminal 
Company  is  not  a  railroad  corporation,  but  a 
corporaUon  which  owns  and  operates  in  tbe 
dty  of  Jacksonville  a  union  passenger  depot 
or  terminal  station,  which  Is  open  to  and 
used  by  the  other  railroad  corporations ;  tbat 
tbe  Ballroad  Commissioners  pursuant  to  no- 
tice held  a  meeting  at  Jacksonville  and 
beard  all  who  desired  to  be  heard  and  to<^ 
the  testimony  of  witnesses  upon  the  follow- 
ing subjects :  First,  tbe  matter  of  requiring 
additional  and  better  fadlltiee  in  and  about 
tbe  Union  Passenger  Depot  owned  and  op- 
erated by  tbe  JacksonvlUe  Terminal  Com- 
pany; second,  whether  a  new,  larger,  and 
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better  union  depot  sbould  be  required,  or 
better  and  larsrer  depot  faclUtlea ;  third,  the 
necessity  for  changing  the  location  of  the 
Union  Depot  owned  and  operated  by  the 
Jacksonville  Terminal  Company,  and  if  such 
change  of  location  .was  found  to  be  necessa- 
ry, what  location  would  be  fit  and  proper  for 
a  new  union  depot ;  that  Order  No.  400  con- 
tains a  recital  of  the  findings  by  the  Rail- 
road Commissioners  which  are  made  the  ba- 
sis of  their  action,  and  those  findings  are: 
First,  that  the  present  Union  Passenger  De- 
pot in  the  city  of  Jacksonville  Is  Inadequate 
to  the  needs  of  the  city  of  Jacksonville  and 
Insufilclent  for  the  proper  accommodation 
the  traveling  public ;  second,  that  a  new,  bet- 
ter, and  larger  union  passenger  station  ought 
to  be  erected  In  said  dty ;  third,  that  at  least 
one  of  the  respondents  is  the  owner  of  a  part 
of  the  tract  of  land  described  In  the  order; 
fourth,  that  the  tract  of  land  described  is 
the  most  feasible  locatloi)  for  a  union  passen- 
ger depot  in  the  city  of  Jacksonville. 

[21  We  think  that  the  language  employed 
in  Order  No.  400  to  describe  the  tract  of  land 
uiH>n  which  the  new  depot  was  ordered  to 
be  built,  does  not  convey  the  Idea  insisted 
upon  by  counsel  for  the  respondents;  that 
Adams  street  Is  an  existing  public  highway 
or  street  of  the  dty  of  JadcsonvlUe  actually 
traversing  the  tract  of  land  described.  The 
language,  "Adams  street  extended  west  from 
Myrtle  avenue  to  the  aforesaid  west  line  of 
the  said  tract,"  does  not  assert  or  affirm  Ad- 
ams street  to  be  an  existing  highway  or 
street  actually  extending  across  the  tract  of 
land,  because  it  Is  not  the  functl<m  of  the 
past  participle  to  give  affirmation  or  asser- 
ti<m.  Webster's  Diet  It  Is  true  that  a  par- 
ticiple may  denote  an  attribute  as  counsel 
Insists,  but  it  is  also  true  that  as  it  partakes 
of  the  nature  of  an  adjective  It  may  limit,  de- 
fine, specify,  or  describe  a  thing.  The  word 
"extended"  .was  used  to  define  or  describe 
Adams  street  as  one  terminating  at  Myrtle 
avenue,  but  drawn  out  to  the  west  line  of 
the  tract  for  purposes  of  description.  "The 
word  'extended'  implies  something  to  be  ex- 
tended." Wisconsin  Cent  R.  Co.  v.  Oom- 
Btock,  71  Wis.  88,  36  N.  W.  843.  Nor  do  we 
think  that  any  map  Is  a  necessary  part  of 
the  description.  A  surveyor  could  easily  lo- 
cate the  northern  line  of  the  tract  by  project- 
ing the  north  line  of  Adams  street  where  It 
ends  at  Myrtle  avenue,  westward  1,800  feet, 
plus  the  width  of  Myrtle  avenue.  To  extend 
a  street  means  Its  prolongation  In  the  direc- 
tion to  which  it  already  points,  and  does  not 
authorize  Its  deflection  in  order  to  reach  a 
given  point.  Mayor  and  City  Coundl  of  Mon- 
roe V.  Police  Jury  of  Ouachita  Parish,  47 
La.  Ann.  1061,  17  South.  498.  The  land  de- 
scribed In  Order.  No.  400  as  the  site  for  the 
new  depot  Is  not  the  same  tract  as  that  on 
which  the  Union  Depot  of  the  Jacksonville 
Terminal  Company  now  stands. 

[3]  The  question  of  the  power  of  the  Rail- 
road Oommlssioners  under  Qie  foregoing  facts 


(Fla. 

to  require  by  valid  order  the  respond^ts  to 
unite  in  the  acquisition  of  the  described  prop- 
erty and  erect  thereon  a  new  union  passenger 
depot  involves :  Fl»t,  the  question  of  power 
In  the  Railroad  Commissioners  to  compel  a 
terminal  company  and  one  or  more  railroad 
corimrations  to  Jointly  erect  and  maintain  a 
union  passenger  depot  or  terminal  station ; 
such  a  union  passenger  depot  or  terminal  sta- 
tion as  was  and  now  is  conducted  and  oper- 
ated by  the  Jacksonville  Terminal  Company 
and  considered  by  this  court  In  the  case  of 
State  ex  rel.  Attorney  General  v.  Jackson- 
ville Terminal  CO.,  41  Fla.  377,  27  South. 
226,  and  made  the  spedal  subject  of  subdi- 
vision 7  of  section  3  of  chapter  6527,  Laws  of 
Florida  1913  (Comp.  Laws  1914,  f  2893),  and 
as  dlstlnguislied  from  "depots,"  which  are 
made  the  spedal  subject  of  subdivision  5  of 
that  section  or  the  "Joint  Terminal  or  Union 
Depots,"  which  are  made  the  subject  of  sub- 
division 8  of  the  same  section  of  the  act 

Secondly,  there  is  involved  the  qnesti<xi  of 
power  in  the  Commissioners  to  select  and 
designate  a  site  for  the  location  at  such  a 
union  passenger  or  terminal  statioiL 

The  question  has  never  been  determined  by 
this  court.  If  the  power  first  above  defined 
does  not  exist  in  the  Railroad  Commissioners 
It  follows  that  the  second  does  not  and  the 
motions  to  quash  should  be  granted;  but  If 
the  power  first  defined  is  found  to  exist  in 
the  Commissioners,  it  does  not  follow  that 
the  second  is  also  vested  In  them,  and  If  that 
power  should  be  found  not  to  be  possessed 
by  them,  the  writ  must  fall. 

There  should  be  borne  In  mind  what  this 
court  has  said  anent  the  powers,  authorities, 
and  duties  of  the  Railroad  Commissioners  in 
construing  the  statute  .whence  those  powers, 
authorities,  and  duties  are  derived,  and  in 
the  light  of  those  and  other  decisions  of  this 
court  we  should  determine  the  questions  pre- 
sented. 

This  court  has  said  in  many  cases,  that 
the  powers,  duties,  and  authority  of  the  Rail- 
road Commissioners  are  those  and  only  those 
that  are  conferred  expressly  or  impliedly  by 
statute  of  the  state.  See  State  ex  rel.  Rail- 
road Com'rs  V.  Southern  Telephone  &  Cwist. 
Co.,  65  Fla.  270,  61  South.  606;  State  ex  reL 
Railroad  Com'rs  T.  Atlantic  Coast  Line  R. 
Co.,  60  Fla.  465.  54  South.  394 ;  State  ex  reL 
Ellis  V.  Atlantic  Coast  Line  R.  Co.,  61  Fla. 
578,  40  South.  875;  State  v.  Atlantic  Coant 
Line  R.  Co.,  66  Fla.  617,  47  South.  969,  82  L. 
R.  A.  (N.  S.)  639.  In  the  latter  case  it  was 
said: 

"The  Railroad  Commissioners  are  statiitorr 
ofGcers  whose  powers  are  spedal  and  limited 
They  can  exercise  only  such  authority  as  is  le- 
gally conferred  by  express  provisions  of  law  or 
such  88  Is  by  fair  implication  and  Intendment  in- 
cident to  and  included  in  the  authority  express- 
ly conferred  for  the  purpose  of  carrying  oat  and 
accomplishing  the  purpose  for  which  the  officers 
were  established ;'  also  "If  there  is  a  reosoo- 
able  doubt  as  to  the  lawful  existence  of  a  JMl^ 
ticular  power  that  is  being  exercised  by  the  Com- 
missioners the  farther  exercise  of  the  power 
should  be  arrested." 
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Tlie  above  case  was  cited  and  the  language 
quoted  in  State  ex  rel.  Railroad  Com'rs  t. 
LoolsvUle  ft  N.  R.  Co.,  57  Fla.  526,  49  South. 
39.  In  which  the  court  said  the  "reasonable 
doubt  fOiould  be  resolved  against  tbelr  exer- 
cise of  snch  power." 

[4,  B]  Those  portions  of  ^e  statute  vesting 
the  power  in  the  Railroad  Commissioners  to 
'■ompel  railroad  companies  to  establish  sta- 
tions, erect  depots,  and  to  deal  with  termi- 
nal companies  are  as  follows: 

SectloD  2893  Genera]  Statutes  of  Florida 
1900,  as  amended  by  chapter  6527,  Laws  of 
1913,  secOoQ  2883,  Compiled  Iavs  of  Flori- 
da: 

"And  they  shall  have  power: 

"3.  To  require  the  establishment  of  stations, 
induding  nag  stations,  at  which  trains  may  be 
required  to  stop,  and  the  establishment  of  land- 
iaSB  and  wharves  at  which  water  carriers  may  he 
required  to  stop;  to  designate  the  location  and 
reqaire  the  erection  of  such  freight  and  passen- 
ger depots,  houses,  platforms  and  wharves  with 
all  necessary  conveniences  as  the  safety,  con- 
»«iie2ice  and  comfort  of  passengers  and  the  prop- 
er haiHfh'ng,  care,  protection  and  prompt  deliv- 
ery and  trsjisportation  of  freight  may  require; 
to  superrifw,  regulate  and  control  all  stations, 
depots,  platiorms,  bouses  and  wharves  and  to 
require  a  sDfficieiit  force  of  emplojSs  to  be  maiu- 
twied  herein  and  thereat  to  conduct  in  a  proper 
manner  the  business  of  the  carriers. 

**7.  To  regulate,  supervise  and  control  all  pas- 
Msiger.  terminal  or  union  depot  companies, 
whether  owned  or  operated  by  any  railroad  in 
connection  with  its  main  Une  or  by  separate  com- 
pany oreanized  for  that  purpose  and  to  require 
the  admission  into  such  union  depot  or  terminal 
by  the  owner,  lessee  or  operator  thereof  of  any 
railroad  company  or  companies  which  may  desire 
to  enter  such  terminal  or  union  depot  or  which 
msy  be  required  to  do  so  by  order  of  the  said 
CMsmissioners  and  to  compel  the  person  or  com- 
pany (^teratinK  said  depcA  or  terminal  to  fur- 
nidi  to  the  railroad  entering  the  same  fair  and 
equal  participation  In  all  the  rights,  privileges, 
eonne^ons,  interchanges  of  traffic  and  other 
benefits  of  said  depot  or  terminal  and  to  pre- 
scribe and  enforce  jnst  and  reasonaUe  rates  for 
Ou  uses  of  such  terminals  or  depots  and  the 
prtrilwes  thereof. 

"8.  To  require  two  or  more  of  the  railroads 
entering  the  same  town,  city  or  point,  to  erect, 
(Verate  and  maintain  a  joint  passenger  or 
fi^^t  or  a  joint  passenger  and  freight  terminal 
or  union  depot  and  to  provide  for  the  interchange 
of  traffic  between  said  railroads." 

The  three  above-quoted  subdivisions  of  the 
statate  deal  wltlt  three  distinct  and  separate 
types  or  classes  of  passenger  depots.  Sub- 
dlTlsi(m  5  deals  with  depots  which  a  single 
railroad  may  be  required  to  erect  at  snch 
Btattons  along  Its  line  as  may  be  deemed  nec- 
e^ry  for  the  safety,  convenience,  and  com- 
fort of  the  passengers  traveling  over  such 
railroad.  Sudi  a  class  of  depots  this  court 
dealt  with  in  the  following  cases:  College 
Anns  Hotel  Co.  v.  Atlantic  Const  Line  R. 
Co.,  61  Fla.  550,  54  South.  459;  Louisville 
*  N.  R.  Co:  v.  RaUroad  Com'rs,  63  Fla.  491, 
^  South.  543,  44  U  R,  A.  (N.  8.)  189 ;  State 
«  rel.  Railroad  Com'rs  v.  Florida  East 
Coast  Ry.  Co.,  69  Fla.  165s  67  South.  906. 

Subdivision  8  deals  with  "joint  pattenger 
iermAnal  or  vtiion  depots."  A  terminal  sta- 
tloQ  or  onion  depot  which  the  Railroad  Com- 


missioners may  require  two  or  more  rail* 
roads  entering  the  same  town,  dty,  or  point 
to  erect,  operate,  and  mafjtaln  Jointly  for 
their  own  exclusive  use.  Such  a  depot,  how- 
ever, would  in  no  sense  be  a  "union  pas- 
senger depot"  which  any  other  railroad  that 
might  later  enter  the  same  city,  town,  or 
point  could  use  and  occupy  under  the  au- 
thority of  chapter  4700,  Laws  of  1S99,  as  ' 
amended  by  chapter  6527,  Laws  of  1913.  The 
class  or  type  of  depots  dealt  with  by  this  8ul>- 
dlvislon  was  considered  by  this  court  in  the 
case  of  State  ex  reL  Railroad  Com'rs  v.  Atlan- 
tic Coast  Line  R.  Ca  and  Seaboard  Air  Line 
Ry.  Co..  67  Fla.  441,  63  South.  729.  In  that 
case  the  order  of  the  Railroad  Commission- 
ers, which  was  directed  to  the  two  railroads 
entering  the  "town  of  Bartow,"  required  them 
to  "erect  a  joint  paMaenger  ttation"  In  the  said 
town  of  Bartow.  It  would  not  be  contended 
that  any  other  railroad  that  might  subse- 
quently enter  the  town  of  Bartow  would 
have  the  right  of  admission  Into  tliat  depot 
and  equal  participation  in  all  the  rights, 
privileges,  connections,  and  benefits  as  the  At- 
lantic Coast  Line  Railway  Company  and  the 
Seaboard  Air  Line  Railway  Company,  simply 
upon  the  payment  to  those  two  cnnpanles  of 
reasonable  charges  for  such  use  and  privi- 
leges. The  Railroad  Commissioners  would 
have  no  power  to  require  it  to  be  done.  They 
might  proceed  against  the  three  railroads  re- 
quiring them  to  operate  and  maintain  the  de- 
pot as  a  Joint  depot,  but  in  such  case  the 
Interest  or  share  obtained  therein  by  the  new 
railroad  would  have  to  be  acquired  by  pur- 
chase or  condemnation  by  eminent  domain. 
The  case  of  Railroad  OommisslMi  of  Ala- 
bama V.  Alabama  Great  Southern  R,  Co.,  185 
Ala.  354,  64  South.  13,  L.  R.  A.  1915D.  98, 
cited  by  counsel  for  relators  was  one  In 
which  the  court  had  before  it  an  order  of  the 
Railroad  Commission  of  Alabama,  directed 
against  several  railroad  corporations  and  the 
receiver  of  one  other  directing  them  to  "pro- 
ceed to  the  procurement  of  sufficient  grounds 
within  the  boundaries  above  set  forth  (cer- 
tain spedfled  territory  within  the  city  (tf 
Bessemer)  and  proceed  with  the  construc- 
tion of  an  adequate  passenger  station  there- 
on, to  be  used  ioititly  by  the  above  set  out 
railroad  companies,"  etc.  Here  was  nothing 
more  than  the  ciiaracter  of  depot  contemplat- 
ed by  subdivision  8  and  considered  by  this 
court  in  the  Bartow  Case. 

Now  subdivision  7  hss  no  reference  to  a 
depot  or  terminal  station  owned  and  used  by 
a  single  railroad  company,  or  jointly  by  two 
or  more  railroad  companies  for  Its  or  their 
own  traffic,  but  it  deals  with  those  passenger 
terminals  or  union  depots  which  are  owned 
and  operated  by  a  terminal  company,  or  by 
individuals  or  by  a  railroad  company  in  con- 
nection with  its  main  line,  when  such  termi- 
nal company,  Individual  or  railroad  company 
undertakes  the  public  business  of  furnishing 
terminal  faculties  generally  to  railroad  oom- 
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mon  carriers.  Such  a  terminal  or  tmlon  pas- 
senger depot  was  considered  by  this  court  In 
the  case  of  State  ex  reL  Lamar  t.  Jackson- 
TiUo  Terminal  Oompany,  41  Fla.  877,  27 
South.  226,  In  which  the  court,  speaking 
through  Mr.  Justice  Carter  construing  that 
part  of  section  6  of  chapter  4700  which  be- 
came  and  now  Is  verbatim  subdivision  7  of 
section  3  of  chapter  6527,  Laws  of  1913,  used 
substantially  the  above  language.  In  that 
case  the  ciMr  distinction  was  drawn  between 
such  a  station  or  depot  and  those  contem- 
plated by  subdivisions  6  and  8.  The  court 
said: 

"Wo  do  not  mean  to  say  that  the  CommiBrion- 
ers  are  given  no  powers  over  terminat  statloos 
owned  and  used  by  a  railroad  company  exclu- 
sively for  its  own  traffic,  for  they  have  certain 
powers  relating  thereto  derived  from  other  pro- 
visions of  the  statute,  and  because  sadx  terminals 
are  part  and  parcel  of  the  main  line  over  which 
certain  powers  are  given,  but  as  to  sach  tei^ 
minals  the  Commissioners  have  no  authority  to 
require  the  admission  of  another  company  and 
fix  the  rate  of  compensation  therefor." 

[8]  Now  the  orders  of  the  Railroad  Com- 
missioners which  the  alternative  writ  of  man- 
damus In  this  case  requires  the  respondents 
to  obey,  command  the  respondents,  Including 
the  Jacksonville  Terminal  Company,  to  erect 
a  union  passenger  depot  This  is  to  be  done 
and  the  structure  when  completed  is  to  be 
used  In  place  of  the  "present  Union  Passen- 
ger Depot  In  the  dty  of  Jacksonville"  which 
is  owned  and  operated  by  the  Jacksonville 
Terminal  Company,  a  separate  entity  from 
the  railroad  corporations  named,  and  which 
undertook  to  furnish  terminal  facilities  to 
and  permitted  the  use  of  such  terminal  and 
Its  privileges  by  the  railroad  common  carriers 
entering  the  city,  and  because  the  present 
Union  Passenger  Depot  is  Insufficient  for  the 
proper  accommodation  of  the  traveling  pub- 
lic. So  a  "new,  better,  and  larger  union  pas- 
senger station"  was  required  to  be  erected  In 
said  city.  Not  a  joint  union  depot  or  terminal 
to  be  owned,  used,  and  occupied  by  the  rail- 
road corporations  named,  and  none  others,  In 
whldti  case  the  Jacksonville  Terminal  Oom- 
pany would  have  been  not  only  an  unneces- 
sary, but  Improper,  party,  but  a  passenger 
terminal  or  union  depot  to  be  owned  and  op- 
erated to  furnish  terminal  facilities  not  alone 
to  the  respondents  who  are  railroad  common 
carriers,  but  to  any  other  railroad  corpora- 
tions whose  line  may  hereafter  enter  the  dty. 
T^e  railroad  corporations  named  In  the  or- 
ders were  required  to  become  partners  and 
Joint  owners  of  the  terminal  or  union  depot 
with  the  Jacksonville  Terminal  Company. 
The  effect  of  which  would  force  them  Into  the 
business  of  operating  a  terminal  company  In 
connection  with  their  own  Un^  and  furnish- 
ing terminal  fodlltlee  to  other  railroad  com- 
mon carriers  that  may  enter  the  dty  and  de- 
sire terminal  facilities  at  this  station.  A 
business  which  a  railroad  corporation  may 
^ter  Into  in  the  discretion  of  Its  board  of  dl- 
ncUtm,  but  not  siu^  a  business  as  it  can  be 


compelled  to  enter  Into  upon  tile  theory  that 
It  Is  a  duty  whldi  It  owes  the  public. 

It  Is  apparent  that  Order  No.  400,  and  the 
subsequent  ones  mentioned  In  the  writ,  can 
reasonably  bear  no  other  construction.  The 
first  question  considered  by  the  Commission- 
ers was  the  adequacy  and  sufBdency  of  the 
"present  Union  Passenger  Depot,"  a  depot 
owned  by  the  Jacksonville  Terminal  Company 
and  of  the  character  described  by  subdivision 
7  and  considered  by  this  court  in  the  ca;^ 
mentioned  (State  ex  rel.  Attorn^  General  v. 
Jacksonville  Terminal  Company).  This  depot 
having  been  found  to  be  Inadequate  and  In- 
sufflcient,  the  Jacksonville  Terminal  Company 
was  ordered  to  erect  a  '*new,  better,  and  lar- 
ger" one,  and  In  this  enterprise  the  railroad 
corporations  were  required  to  Join  and  be- 
come part  owners.  Tliat  It  was  to  be  a  "Joint 
terminal  or  union  depot,"  such  as  contemplat- 
ed by  subdivlson  8,  there  Is  nothing  in  the 
orders  to  Indicate  but  the  mere  Joining  of  the 
railroad  corporations,  the  slgnlflcanoe  of 
which  If  any  was  completely  destroyed  by 
making  the  terminal  company  the  owner  of 
the  present  depot,  a  party. 

[7]  We  find  no  authority  in  the  Railroad 
Commissioners  whatsoever  to  compel  a  ter- 
minal company  which  Is  engaged  in  the  busi- 
ness of  operating  a  terminal  station  which  it 
owns  and  undertaking  to  famish  to  railroads 
entering  the  city  or  town  where  the  terminal 
is  located,  terminal  facilities,  connections  and 
benefits,  to  erect  a  new.  better,  and  larger 
one.  There  Is  authority  to  compel  the  raU- 
roada  entering  the  dty  to  erect,  operate,  and 
maintain  a  Joint  passenger  terminal  or  un- 
ion depot,  even  though  tbe  effect  of  sudi  or- 
der would  be  to  require  the  railroads  usUig 
the  present  terminal  despot  to  withdraw  from 
It  Nor  is  there  any  power  vested  In  the 
Railroad  Commissioners  to  compel  two  or 
more  railroads  entering  the  town  or  dty  to 
erect  a  union  passenger  depot  of  the  charac- 
ter of  such  depots  88  Is  contemplated  by  sub- 
division 7,  and  thus  force  upon  them  a  busi- 
ness which  they  are  not  required  by  their  ob- 
ligations to  the  public  to  enter  into ;  nor  la 
there  any  power  In  the  OommlssloneTs  to 
compel  such  railroads  to  Jbint  owners  with 
a  terminal  company  in  such  property  and  co- 
partners in  such  business.  A  terminal  com- 
pany owning  or  operating  terminals  or  unlrai 
depots  for  tbe  purpose  of  receiving,  deliver* 
Ing,  and  transferring  passenger  traffic  to  and 
from  the  place  or  dty  In  which  tbe  terminal 
or  union  dei>ot  may  be  situated,  etc.,  is  de- 
fined by  the  act  as  a  "common  carrier,"  but 
that  definition  does  not  change  nor  in  any  de- 
gree alter  the  duties  and  obligations  of  such 
a  corporation  to  the  public,  nor  does  it  confer 
upon  such  company  the  power  of  eminent  do- 
main. The  delegation  of  such  power  most 
plainly  ai^>ear.  2  Lewis'  Sutherland,  Stat 
Const  (2d  Ed.)  5  559 ;  10  R.  C.  L.  M96. 

From  the  views  expressed  herdn  It  foUowfl 
that  tbe  motliHU  to  qaash  should  be  gran^ 
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ed.  Tbe  alternatlTe  writ  Is  quaslisd,  and  tlie 
peUtiiHi  dismissed. 

TATLOB,  0.  and  SHAOELEFOBD,  X, 
concur. 

COC^RELL,  J.,  takes  no  part. 

WHITFIELD,  3.,  absent  by  reason  of  lU- 
ness. 

On  Petition  for  Bdiearlng. 

WHITFIELD,  J.  The  reUttors  have  flled  a 
petitl<m  tor  a  rtiiearing  lieredn  w  flie  fol- 
lowing sronnds: 

"First  Because  the  decision  in  this  case,  In 
BO  for  as  it  holds  that  a  doubt  as  to  tbe  exet- 
cise  of  a  power  by  the  Bailroad  CommiBsioiiera 
Rhonid  be  resolved  against  their  exercise  of  such 
power,  is  in  conflict  with  subdivision  13  of  sec- 
tion -2893  of  the  General  Statutes  of  Florida,  as 
amended  by  act  of  tbe  Legislature  of  1913,  which 
directs  that  'all  presumptions  shall  be  in  favor 
of  every  action  of  the  Commissioners,  and  all 
doubt  as  to  their  Jurisdiction  and  powers  shall 
be  resolved  in  their  favor/ 

"Second.  Because  tbe  decision  disr^ards  and 
conflicts  with  the  leffislatiTe  will  in  prescribing 
a  mle  of  ctmstmction  fn-  the  irnidance  of  conrta 
in  dealing  with  the  powers  of  tbe  Bailroad  Com- 
uissioners  as  set  forth  in  chapter  6527  of  the 
laws  of  Florida,  Acts  of  1913. 

■Third.  Because  the  dpcision  admits  the  power 
of  the  Railroad  Oommfasloners  to  compel  tbe 
railroads  entering  the  city  to  erect,  operate  and 
maintain  a  joint  passenger  terminal  or  union 
deiHit,'  but  denies  relief  because  the  Jacksonville 
Terminal  Company  is  joined  in  the  orders,  there- 
by overlooking  or  disregarding  that  part  of  chap- 
ter 6527  of  the  Laws  of  Florida  which  provides 
that  when  any  part  of  an  order  made  by  tbe 
Kailroad  Commissioners  is  found  invalid  'tbe 
court  shall  proceed  to  enforce  such  portion  there- 
of as  may  be  vaUd.'  " 

A  discussion  of  the  statutory  provlsloner 
referred  to  in  tbe  petition  for  rehearing  was 
not  necessary  to  a  determination  of  tbe  ques- 
ttoDs  presented  on  the  motions  to  quash  the 
altematire  writ  The  quotation  In  the  main 
opinion  taken  from  previous  opinions  of  this 
court  relative  to  doubts  as  to  the  existence 
of  power  in  the  Railroad  Commissioners 
merely  Indicated  the  mle  In  force  and  unaf- 
fected by  statute  when  the  first  order  herein, 
No.  400,  was  made  June  21,  1913,  the  quoteil 
statute  having  under  section  18,  article  8,  of 
the  Constitution  taken  efl^ect  in  August,  1913, 
60  days  from  the  final  adjournment  of  the 
session  of  the  Legislature  at  which  It  was 
enacted. 

SubdlTislon  13  of  section  S.  chapter  ^27, 
Acts  of  1913,  amending  section  2893,  General 
Statutes  of  1906,  provides  that: 

"Every  rule,  regulation,  schedule  or  order 
nerrtofore  or  hereafter  made  by  the  Commis- 
noneis  shall  be  deemed  and  held  to  be  within 
wdr  jurisdiction  and  their  powers,  and  to  be 
reasonable  and  just  and  such  as  ought  to  have 
been  made  in  the  premises  and  to  have  been 
properly  made  and  arrived  at  in  due  form  of  pro- 
ecdnre  and  such  as  can  and  ought  to  be  executed, 
DnlesB  the  contrary  plainly  appears  on  the  face 
toereof  or  be  made  to  appear  by  clear  ami  sat- 
ufactory  evidence,  and  shall  not  be  set  aside  or 
held  iDTslid  unless  the  contrary  so  appears.  All 
l»eaumptions  shall  be  in  favor  of  every  action  of 
the  CoBuniMionen  and  all  doubts  as  to  their  ju- 


risdiction and  powers  shill  be  resolved  in  their 
favor,  it  being  intended  that  the  laws  relative  to 
tbe  Railroad  Commissioners  shall  be  deemed 
remedial  laws  to  be  eonstmed  liberally  to  fur- 
ther tbe  legislative  Intent  to  regulate  and  control 
public  carriers  in  the  public  interest.  If  in  any 
pro<!eeding  to  enforce  any  rule,  regulation,  sched- 
ule or  order  any  part  thereof  shall  be  found  In- 
vaUd,  the  court  shall  proceed  to  enforce  sacb 
portion  thereof  as  may  oe  valid  if  the  same  can 
be  done."  Section  2898.  Compiled  Laws  of  1914. 

[I]  A«  tbe  Railroad  Commissioners,  who 
are  statutory  officers,  cad  have  and  exerdse 
no  "Jurisdiction"  or  "powers"  except  such  as 
may  be  lawfully  conferred  upon  them  tiy  the 
statutes  of  the  state,  an  wder  made  by  the 
Railroad  Commlssioiiers  cannot  "be  deemed 
and  held  to  be  within  their  Jurisdiction  and 
their  powers,"  unlew  there  Is  some  babis  in 
the  statute  for  the  exercise  of  the  Jurisdic- 
tion and  powffi-  inTolved  in  making  the  ordor. 
The  statutory  provisions  which  it  Is  claimed 
give  to  the  Commissioners  authority  for  mak- 
ing an  OTder,  may  be  regarded  as  being  In 
law  a  part  of  tbe  order ;  and  if  the  statnts 
does  not  in  reality  confer  the  authority  as- 
serted by  the  order,  the  absence  of  author- 
ity and  the  consequent  invalidity  of  the  or- 
der In  effect  "plainly  appears  on  the  face" 
of  the  order  within  the  meaning  of  the  quot- 
ed statutory  provision. 

[9,10]  A  presumption  in  favor  of  action 
taken  under  an  asserted  delegated  statutory 
power  can  arise  only  when  some  substantial 
basis  of  authority  for  the  exercise  of  the 
power  appears  In  a  statute.  Doubts  cannot 
be  resolved  in  favor  of  a  delegated  statutory 
power  when  there  Is  no  enactment  that  can 
be  a  basts  for  such  asserted  delegated  power. 

If  there  Is  no  statutory  provision  that 
may  by  its  terms  or  by  any  fair  Intendment 
be  regarded  as  affording  a  basis  for  the  au- 
thority asserted  by  the  Railroad  Commis- 
sioners In  making  the  order  here  sought  to 
be  enforced,  the  above-quoted  provisions  of 
the  statute  as  to  the  existence  of  jurisdic- 
tion and  powers  and  as  to  Indulging  pre- 
sumptions and  resolving  doubts  In  favor  of 
action  taken  by  the  Railroad  Commissioners 
can  have  no  application  in  this  case;  and 
the  effect  of  the  statute  In  other  cases  that 
may  arise  cannot  properly  be  anticipated 
here. 

[11,12]  The  statute  relied  on  by  the  rela- 
tors as  conferring  the  powers  here  contro- 
verted is  chapter  0527,  Acts  of  1913,  amend- 
ing section  2S93  and  other  sections  of  the 
General  Statutes  of  1900.  This  Is  a  general 
statute  providing  comprehensive  regulations 
of  common  carriers;  and  In  distinct  subdivi- 
sions enacts  separate  and  specific  regula- 
tions particularly  affecting  definite  portions 
of  the  broad  general  subject  of  the  statute. 
Kach  sudi  distinct  subdivision  of  tbe  statute 
hoving  had  the  discriminating  attention  of 
tbe  lawmakers,  must  be  regarded  as  express- 
ing the  precise  legislative  Intent  as  to  tbe 
particular  matter  therein  treated.  Other- 
wise tbe  manifest  purpose  to  make  s^arate 
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spedflc  regnlatloiui  of  partlcnlar  matters  con- 
tained in  the  general  subject  would*  In  a  mea- 
sure at  least,  be  frustrated.  In  amendtnff  aec> 
tlon  2S!)3,  General  Statutes,  by  section  8, 
chapter  6527,  tbe  regulatlona  were  separated 
Into  distinct  subdivisions  consecutlTe^  num- 
bered eadi  relating  to  a  definite  portion  of  tbe 
general  subject  ot  the  statute,  thus  showing 
a  purpose  to  deal  separate  with  several 
classes  of  d^ots,  as  elucidated  in  the  main 
opinion,  via,,  stations  and  d^ts  oa  lines 
ot  railroad,  union  depots  or  terminals  and 
Joint  terminals  or  union  depots,  and  to  ex- 
press In  each  subdivision  the  ultimate  leg- 
islative intent  as  to  the  r^rulatlon  of  the 
matter  covered  by  such  subdivision.  Sub- 
divisions 6  and  8  of  section  3,  chapter  6S27. 
Acts  of  1913,  provide  regnlaUons  that  are 
amsoprlate  aiHy  to  railroads  bdng  operated 
from  point  to  p<^t  and  to  stations  and  de- 
pots oo  tbe  lines  of  audi  railroads.  Subdi- 
vision 7  in  spedflc  terms  provides  regula- 
tions that  are  apivopriate  only  to  terminal 
or  union  d^ot  ccnnpanles  or  other  conq;>a- 
nles  operating  local  terminal  or  unlim  depots, 
for  tbe  accommodation  of  railroads  entering 
such  local  pt^t 

Subdivision  6  of  section  3,  chapter  6B27, 
confbrs  upon  the  Railroad  Commissifmers 
power  "to  require  the  ettabUthment  of  <fa- 
tiotUt  including  flag  stations,  at  whidi  trains 
may  be  required  to  stop,  *  *  *  to  de»- 
ignate  tbe  location  and  require  the  ereeUoH 
of  such  passenger  depoU  *  *  *  as  tbe 
safety,  convenience  and  comf<»t  ot  passoi- 
gers  •  •  •  may  require;  to  supervise, 
regulate  and  control  all  ttationt,  depott,  etc., 
and  to  require  a  suffldMit  force  ot  employes 
to  be  maintained  therein."  This  subdivision 
clearly  relates  to  ttaHona  and  depotg  upon 
lines  of  railroads;  and  the  authority  there- 
in given  to  deMgnate  the  location  and  to  re- 
quire tbe  erection  ot  depott^  and  to  super- 
vise, regulate,  and  control  all  atationa,  de- 
pott,  etc.,  is  obviously  given  to  supplement 
and  make  effective  the  power  to  require  tbe 
ettttblithment  ot  atationt  upon  lines  of  rail- 
roads. Such  provisioiu  have  and  nuinifestly 
were  Intended  to  have  no  rdation  whatever 
to  passenger  terminal  or  union  d^ots  oper- 
ated at  one  local  point  by  a  terminal  com- 
pany for  the  use  of  railroad  companies,  its 
patrons.  If  this  were  not  the  leglslaUve 
intent,  the  enactment  of  snbdivision  7  would 
have  been  unnecessary.  Subdivision  B  af- 
fords no  basis  of  authority  tbr  the  order 
made  in  this  case. 

Regulations  of  union  depots  or  terminals 
are  specifically  prescribed  in  subdivision  7, 
showing  a  legislative  intent  to  make  sep- 
arate and  specific  and  particularly  appropri- 
ate regulations  as  to  union  depots  and  ter- 
minals ;  and  tho»e  particular  provisions 
must  be  regarded  as  expressing  the  precise 
and  definite  leglslaUve  intent  as  to  the  na- 
ture and  extent  of  tbe  regulations  designed 
for  such  union  depots  or  terminals.  These 
provisions  extend  only  to  the  regulation,  su- 


pwvlsion,  and  control,  and  to  tlie  admission 
of  railroad  companies  and  their  rights  In 
the  use  of  union  depots  or  terminals. 

Subdivision  8  relates  specifically  and  only 
to  such  Joint  terminal  or  union  depots  that 
two  or  more  railroads  altering  the  same 
town,  dty,  or  point  may  be  required  to  erect, 
operate,  and  maintain,  and  to  provide  "for 
the  Intendiange  ot  trafllc  between  said  rall- 
roAds."  Subdivisiims  7  and  8  plainly  do  not 
give  or  purport  to  give  to  the  Railroad  Com- 
missioners any  semblance  of  authwlty  to 
require  a  terminal  company,  or  two  or  more 
railroad  companies  JolnUy  or  conjointly 
with  a  terminal  company,  to  diange  the  lo- 
cation of  a  union  d^pot  or  tmninal  that  Is 
owned  and  operated  only  at  a  local  terminal 
point  by  the  terminal  company  tm  tlie  use 
of  railroad  conunnles,  its  patrons.  Mo  other 
statute  is  referred  to  as  conferring  tba  pow- 
er to  make  the  oiier  involved  here. 

As  there  is  no  basis  of  authority  in  the 
statutes  for  the  order  sought  to  be  enforced, 
Budi  order  cannot  lawfully  "be  deemed  and 
held  to  be  within  thdr  Jurisdiction  and  thrir 
powers,"  and  there  Is  nothing  from  wliidi 
a  iHresumpticm  in  fftvor  of  the  order  may 
arise;  and  as  nothinir  in  the  nature  of  tbe 
power  asserted  by  the  order  has  beea  con- 
f^red,  there  Is  no  basis  fbr  a  doubt  to  be 
restdved  in  favor  of  such  a  pcwer.  There 
being  no  statute  giving  in  plain  or  in  am- 
biguous or  uncertain  terms  tlie  power  to 
make  the  order  here  sought  to  be  enforced, 
there  is  nothing  in  this  case  upon  whidi  the 
above-quoted  provisiiMi  ot  the  statute  as  to 
presumptions  and  doubts  in  favor  of  author- 
ity to  make  tbe  order  may  operate. 

[II]  The  purpose  ot  the  ordw  Is  to  re- 
quire the  respmdents,  a  tennbial  company 
and  several  railroad  companies,  conjointi; 
to  estaUisb  a  passenger  terminal  station 
snd  to  erect  thereon  a  union  passmger  de- 
pot at  a  pcrfnt  wholly  apart  and  aome  dis- 
tance from  the  one  now  owned  and  operated 
solely  as  a  local  miion  depot  or  terminal  by 
tbe  terminal  company  alone,  tor  the  con- 
venience of  the  railroad  companies,  Its  pa- 
trons. The  hearings,  proceedb^a,  and  or- 
ders herein  by  the  Railroad  Commlsdoners 
do  not  contemplate,  cover,  or  include  tbe 
erectim  of  a  Joint  terminal  or  union  depot 
by  the  respondent  railroad  companies  under 
subdivision  8  ot  section  8  of  the  statute. 

As  the  Railroad  CommisslMiers  have  been 
given  no  power  to  require  a  local  terminal 
company  to  change  the  location  of  its  depot 
or  tuminal,  or  power  to  require  the  rail- 
road companies  tliat  by  agreement  use  the 
facilities  of  the  terminal  company,  either 
jointly  or  conjointly  with  the  terminal  com- 
imny,  to  change  the  location  of  the  terminal 
company's  union  depot  or  t«'minal,  and  as 
no  part  of  the  order  can  be  construed  to  re- 
quire <»Uy  the  resp(mdent  railroad  com- 
panies to  enct  a  Joint  terminal  or  union  de- 
pot for  tbemsdves,  the  entire  order  and 
every  part  thereof  is  invalid,  and  the  court 
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cauiKA  lawfoUy  enforce  any  part  of  lt;[ 
tbeitfore  the  provision  of  tbe  statute  as  to 
tlie  enforcement  <A  sucb  portions  of  orders 
"as  may  be  valid  If  tbe  same  can  be  d<»ie" 
lus  no  application  In  tills  case. 
Bdwarlng  denied. 

TATLOB.  G.  J.,  and  SHAGKLBITOBD  and 
KLU8,  JJ.,  omcar. 

OOOKBSiLL,      takes  no  part 


No.  2038S. 

HBNBT  ROSE  MERCANTILE  &  MFG.  CO., 
limited,  v.  SMITH. 

(Sopreme  Court  of  LonlBiana.   March  6,  1016. 
On  the  Merits,  April  8,  1^16.  Rehearing 
Denied  April  24,  1916.) 

(8v^hu9  hy  the  Court.) 
On  Motion  to  IHsmlsa. 

1.  Appeal  and  Erbob  ®=»781(7)  —  Acqui- 
esce nee— Jddoment— Dismissal  OF  Appeal. 

Where  a  lessee  brings  suit  to  annul  a  lease, 
upon  the  ground  that,  by  reason  of  a  partial  de- 
struction by  fire,  the  leased  building;  has  been 
rendered  unfit  for  his  use,  but  admits  liability 
tait  die  rent  due  at  the  date  of  the  fire  and  for 
a  proportionate  rent  for  his  ctnitiuued  occupancy 
of  the  uninjured  part  of  the  building  for  some 
months  thereafter,  and  the  lessor,  after  judgment 
in  tbe  district  court,  annulling  tbe  lease,  and  his 
4^>eal  therefrom,  brings  suit  and  recovers  judg' 
ment  for  tbe  rent  admitted  to  be  due,  and  th^ 
leasee,  having  abandoned  the  premises,  secures 
other  tenante  therefor,  there  is  no  such  ac- 
quiescence in  the  judgment  appealed  from  as 
would  authorize  the  dismissal  of  the  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  8122;  Dec.  Dig.  «=»781(7).] 

2.  AraBAi.  AHD  StnaoB  ^s>161Ct)  —  DAHAass 

^362(4)— ABAnDONMBNI  BT  XBHANI^DUTT 

TO  MiNnozB  Loss. 

The  obligation  to  pay  the  rent  sued  for  by 
the  lessor,  having  been  admitted  by  the  lessee, 
was  never  an  issue  In  this  suit,  and  was  not 
on  in  the  judgment  appealed  from.  Tbe 
having  abandoned  the  premises,  and  hav- 
ing thrown  them  upon  the  hands  of  the  lessor, 
it  was  ijie  doty  of  the  lessor  to  minimize  the 
prospective  loss  tv  finding  tenants,  if  he  could, 
and  ne  did  not,  by  so  doing,  acquiesce  In  the 
judgment  annulling  the  lease,  from  which  he 
continues  to  prosecute  his  appeaL 

[Ed.  Note. — For  other  coses,  see  Appeal  and 
Error,  Cent.  Dig.  {  8122 ;  Dee.  Dig.  «=3781(7) ; 
^m^es.  Cent.  IHg.  H  128-lSl;  Dec  Dig. 

On  the  Merits. 
(Ad^tional  Byllahua  by  Editorial  Staff.) 

3.  Lakdlobd  and  Tenant  ^101— Rbvooa.' 
noN  or  IMABE  —  Pastial  Dbstbuction  or 
Pbuibbs, 

Under  Civ.  Code,  art  2697,  providing  that 
if  the  tiling  leased  is  destroyed  in  part,  the  les- 
see may  demand  either  a  dhninntion  of  the  price 
or  a  revocation  of  the  lense,  the  lessee  has  an 
absoliite  right  to  revoke  the  lease,  where,  in 
consequence  of  a  fire,  the  premises  have  ceased 
to  be  fit  for  the  use  for  which  they  were  leased, 
and  the  work  of  restoration  amounts  to  recon- 
■tructicHi  and  not  to  mere  repairs,  regardless  of 
whether  the  lessee  welcomes  the  opportunity  to 
revoke  and  though  be  consults  his  convenience 


as  to  the  time  of  vacating;  prompt  notice  of 
revocation  having  been  given. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  U  814,  8i6;  Dec.  Dig.  «s» 
101.] 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;  T.  P.  BeU,  Judge. 

Action  by  the  Henry  Rose  Mercantile  & 
Manufacturing  Company,  limited,  against 
Milton  F.  Smith.  From  Judgment  for  plain- 
tiff, defendant  appeals,  and  plalntiil  moves 
to  dismiss  the  appeal.  Motion  denied,  and 
judgment  affirmed. 

Blancbard  &  Smith,  of  Shreveport,  for  Ap- 
pellant Hondwi  &  Hemdon,  of  Shreve- 
port, for  appelleeu 

Statemoit  of  the  Case. 

MONROE,  0.  J.  Plalntlfl  leased  from  de- 
fendant a  certain  building  In  Shreveport,  for 
a  term  of  3  years,  beginning  December  1, 
1912,  and  ending  November  30,  1915,  at  $170 
per  month  for  the  12  m<mtbs  ending  Novem- 
ber 30,  1913,  $190  per  month  for  tbe  12 
months  ending  November  30,  1914,  and  $200 
per  month  for  the  12  months  ending  Novem- 
ber 30,  1915,  payable  at  the  end  of  eadi 
month.  On  May  23,  1913,  the  bnUding  was 
partially  destroyed  by  fire,  and,  on  May  30th 
following,  plalntUF  Instituted  this  suit,  al- 
leging that,  by  reason  of  said  partial  destruc- 
tion and  the  dangerous  condition  in  which 
the  building  was  left  it  was  no  longer  fit 
to  be  occupied  for  tbe  purposes  for  whl<A 
it  bad  been  leased,  and  praying  that  tbe 
lease  be  annulled.  After  filing  an  exception 
of  no  cause  of  action,  defendant  answered, 
to  tbe  effect  that  the  building  In  question  was 
remodeled  especially  for  plaintiff,  and  divid- 
ed Into  two  compartments,  separated  from 
each  other  by  bri<^  walls  and  fire-proof 
doors.  In  order  that  a  fire  in  one  compart- 
ment might  not  Interrupt  tbe  business  con- 
ducted In  tbe  other,  that  the  fire  in  ques- 
tion destroyed  the  rear  compartment  which 
measured  70  by  00  feet,  was  occupied  as  a 
candy  factory,  and  was  separated  in  the 
manner  stated  from  tbe  front  c<Hnpartmfflit 
measuring  70  100  feet  In  which  plaintiff 
conducted  a  wholesale  and  retail  produce 
business,  to  which  the  candy  factory  was 
merely  an  accessory,  and  which  was  left  un- 
injured; that  plaintUf  had  occupied  tbe 
premises  for  a  number  of  years;  that  tbe  fire 
complained  of  Is  the  third  which  has  destroy- 
ed the  candy  factory;  and  that  plaintiff  has, 
on  each  occasion,  continued  Its  business  In 
tbe  front  compartment  until  the  rear  com- 
partment could  be  rebuilt  the  rent  having 
been  reduced  accordingly.  Defendant,  there- 
fore, and  for  other  reasons  which  he  sets 
forth,  denies  that  the  building  has  been  ren- 
dered unfit  for  plaintiff's  occupancy,  alleges 
that  plaintiff  is  estopped  so  to  asseit,  and 
that  its  doing  so  is  a  mere  excuse  to  termi- 
nate the  lease,  that  be  Is  willing,  and  makes 
tender,  to  rebuild  tbe  compartment  used  for 
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tbe  candy  fftctory  as  It  was  before,  and  that  | 
Idalntur  can  coDtinue  Its  busliieas  In  the  I 
ft<ont  compartment,  as  It  has  heretofore  done ! 
and  Js  now  doing,  and  pay  a  proportionate 
rent  antll  the  retralldlnff  Is  completed. 
Wherefore,  reserrlng  hla  rlgtat  to  sne  for  the 
rent  dne  up  to  the  date  of  the  fire  and  for 
that  sobsequently  due  for  the  front  compart- 
ment, defendant  pra^s  that  plaintiff's  de- 
mand be  rejected.  There  were  th«i  some 
amendments  to  the  pleadings,  after  which 
fbe  case  was  tried,  and  judgment  was  render- 
ed in  fovor  of  the  plaintiff,  annulling  the 
lease,  as  from  the  date  of  the  fire  (May  23, 
1013),  and  from  that  Judgment  defendant  ap- 
pealed. 

Plaintiff  now  moves  to  dismiss  the  appeal, 
on  the  grounds;  That  defendant  has  ae- 
qnlesced  In  the  Judgment  appealed  from,  In 
this,  to  wit:  That,  at  date  of  the  Are,  plain- 
tiff owed  rent,  at  $175  per  month,  for  23 
days,  after  which  It  occupied  the  front  com- 
partment of  the  bnlldlng  to  July  1,  1913,  and 
owed  proportiMiate  rent  therefor.  That,  In 
BCarch,  1914,  defendant  brought  suit  18052 
for  the  rent,  at  fl75  per  month,  due  to  May 
23,  1913,  and  for  two-thirds  of  that  amount, 
per  month,  from  May  23,  to  July  1,  1913, 
<aalmlng  that  only  one-third  of  the  building 
had  been  destroyed,  and  benee  that  be  was 
entitled  to  recover  for  tbe  occupant  of  the 
front  compartment  on  that  basis ;  that  a  ten- 
der was  made  of  the  rent  claimed  to  May 
23d,  and  "a  pro  rata  of  the  rent  to  July  1st, 
as  caalmed,**  wbltA  tender  was  ajocepted,  and 
the  suit  thereafter  prosecuted  for  certain 
damages  to  tbe  building  and  Improvements; 
that  the  plea  of  tender  of  the  reat  was  sus- 
tained, and  Judgment  was  renaered  also  for 
a  portion  of  the  balance  of  the  claim — where- 
fore, the  mover,  alleges: 

"Tho  defendant  and  appellant  In  this  suit, 
having  brought  suit  for  the  amonnt  of  rent  dne 
for  the  building  up  to  July  1,  1913,  the  day  the 
building  was  surrendered,  he,  therefore,  acqui- 
esced in  the  jadgmeut  Besides,  that  portion  of 
the  building  not  destroyed  has  been  renor&ted 
and  fixed  np  and  immediately  rented  out  by  the' 
defendant  herein  to  various  parties  who  now  oc- 
cupy the  building.  •  •  •  We,  therefore,  mcjve 
the  court  to  dismiss  the  appeal  for  tbe  reason 
that  the  judgment,  in  so  far  as  tbe  rent  of  the 
building  is  concerned,  has  been  acquiesced  in  by 
receiving  the  rent  tendered  and  bringing  suit  and 
limiting  his  right  to  recover  up  to  July  1,  1913, 
and  taking  charge  of  it  and  rentlnx  tbe  building 
to  other  parties.^ 

Opinion. 

[1,2]  Plaintiff's  obligation  to  pay  rent  at 
1175  per  month,  up  to  May  23,  1913,  and  a 
proportionate  rent  from  that  date  to  July  1, 
1913,  for  its  occupancy  of  the  uubnrned  part 
of  the  building,  Is  admitted,  and  hence  Is 
not  In  dispute  In  this  case.  Defendant's 
suit  for,  and  acceptance  of,  that  rent  Is 
therefore  not  an  acquiescence  Id  the  Judg- 
ment herein  rendered,  which  does  not  con- 
cern that  rent,  but  relates  to  plaintiff's  obli- 
gation, under  the  lease  here  attacked,  with 
respect  to  the  period  trom  July  1,  1913, 
to  Morember  80^  1910w   i4  to  defendant's 


I  taking  charge  of  the  pronlaes  and  leaslog 
I  to  other  parties,  aa  the  premises  were  left 
I  on  his  bands,  It  was  his  duty  to  minimize 
the  prospective  loss  tOr  the  bem^t  of  whmt 
it  may  concern. 

Tbe  motlMi  to  dismiss  la  therefore  over- 
ruled. 

On  the  Merits. 

PROVOSTY,  J.  [I]  In  January,  1913,  the 
defendant  renewed  for  3  years  the  plalntitTs 
lease.  Whether  on  the  same  terms,  the  rec- 
ord does  not  show.  It  was  of  a  three  story 
brld£  building  fronting  70  feet  upon  llie 
street  and  extending  150  to  a  back  alley  uiid 
divided  Into  a  front  and  a  back  part  by  a  fire 
wall  situated  100  feet  from  the  front  Thla 
front  part  was  used  by  defendant  for  carry- 
ing on  a  wholesale  fruit  and  produce  business, 
with  a  cold-storage  compartment;  the  back 
part  for  a  candy  factory  and  bottling  works, 
and  for  the  machinery  for  the  cold-storage 
plant,  the  candy  factory,  the  bottling  works, 
and  the  electrical  lighting  of  the  building. 

On  May  23,  1013,  this  back  part  was  de- 
stroyed by  fire ;  with  all  ccHitents. 

On  May  20,  3  days  after  the  Are,  the  city 
fire  marshal  notified  defendant  by  letter 
"that  the  fire  wall  is  In  an  unsafe  condition 
and  should  be  torn  down  at  once,"  and  on  the 
same  day  the  defendant  took  this  letter  to 
Mr.  Rose,  the  president  of  the  plaintiff  com- 
pany, for  him  to  read,  and  added,  according 
to  Mr.  Rose,  and  also  according  to  Mr.  Fetzer, 
tbe  vice  president  of  the  plaintiff  company, 
who  was  present  on  the  occasion,  that  he  did 
so  In  order  that  the  plaintiff  might  be  advia- 
ed  that  the  responsibility  for  any  Injuries 
that  might  result  from  this  dangerous  condi- 
tion would  He  with  the  plaintiff  compaay. 
The  defendant  states  that  he  merely  warned 
the  plaintiff  not  to  "load  anything  against 
the  wall." 

On  the  next  day.  the  27th,  tbe  plaintiff  cooh 
pany  notified  the  defendant  that  the  building 
"being  no  longer  suitable  fbr  the  purposes 
for  which  it  was  leased,"  the  lease  wu  at  an 
end. 

On  the  2Sth  of  June  the  plaintiff  began 
vacating,  and  ended  on  July  1, 1913,  and  then 
at  once  brought  this  suit  for  a  revocation 
of  the  lease. 

Civ.  Code,  art  2097,  provides  that  if  tbe 
thing  leased  Is — 

"destroyed  in  part,  the  leasee  may  ^tber  demaod 
a  diminution  of  the  price,  or  a  revocation  of  tha 
lease." 

Defendant  contends  that  this  article  is  not 
to  be  read  as  written;  that  Is  to  say,  that 
It  does  not  give  to  the  lessee  the  unqualified 
right  to  demand  a  revocation  of  the  lease  if 
the  thing  leased  is  destroyed  In  part  but 
that  it  has  been  interpreted  as  meaning  that 
the  lessee  has  this  right  only  if  the  thing 
leased  ceases  to  be  fit  for  the  purposes  for 
which  It  was  leased,  and  that  the  further  in- 
terpretatl<m  has  been  adopted  that  a  thing 
does  not  cease  to  be  fit  for  the  puiposes  for 
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Which  it  wu  leased  If,  havliiff  been  partlallT 
deatrored  1^  fln^  its  former  ccmditioD  may 
be  restored  without  aeiioiu  Inconvenience  to 
fiw  leasee;, 

And  defendant  fnitlier  contoda  that  by 
continidnff  to  occupy  Uie  iwonhMS  for  a  time 
after  ttie  flre,  and  not  vacatinK  at  (mce,  the 
plalDtlff  mnst  be  beld  to  hare  ezwdsed  the 
option  to  demand  only  a  dimlnntim  of  the 
r«it,  w,  at  any  rate,  to  hare  forfeited  the 
right  to  demand  a  revocation  of  tlie  lease. 

Id  Dnsenau  t.  Generis,  6  Ann.  279, 
where  the  sidewalk  and  part  of  the  back- 
yard (tf  the  leased  premises,  in  the  rear  part 
of  the  city  of  New  Orleuis,  were  temporarily 
oorered  with  water  from  a  ererasse  that  bad 
occnrred  a  few  miles  abon  the  city,  the  court 
refosed  to  reroke  the  lease,  saying: 

*^ere  is  no  ezprcus  provision  In  oar  leginla- 
tioo  for  a  caie  of  this  kind ;"  but  "their  general 
spirit  and  intendment"  of  our  Code  on  the  aob- 
ject  of  lettins  and  hirlns.  "leads  to  the  concIu> 
rion  Oiat  the  lawgiver  did  not  contemplate  the 
^89olT)tioD  of  leases,  except  in  extreme  cases, 
but  rather  an  equitable  indemnity  to  the  tenant 
(or  a  temporary  inconvenieDce  austalned  nnex- 
pectedly  and  withoot  the  fault  of  the  lessor." 

In  Denman  t.  Lopez,  12  La,  Ann.  823,  the 
lessee  sooght  to  revoke  the  lease  because  of 
the  dangerous  condition  of  a  wall,  and  the 
onirt  found  that  the  wall  was  not  In  a  danger- 
ous condition.  The  court,  however,  said  that: 

"The  provisions  of  our  laws  on  lettinr  and 
hiring  do  not  favor  the  abrogation  of  leases, 
when  tiie  loss  or  inconvenience  is  not  caused  by 
ttie  fault  of  the  lessor,  but  specifies  indemnlfcr  as 
tbe  iwoper  remedy  except  in  extreme  cases 

—and  added  that  this  was  the  doctrine  of 
Dnssnau  v.  Generis,  6  La.  Ana  279. 

In  Fon<^r  v.  Choppln,  17  La.  Ann.  321,  the 
leased  premises  consisted  of  a  plantatlw  and 
brickyard,  and  the  military  forces  took  pos- 
session of — 

"the  vacant  or  pasture  grounds  In  the  rear  of  the 
portion  occapied  by  the  buildings,  brickyard,  and 
garden."  The  effect  of  this  was  to  "hinder  de- 
fendant in  the  use  of  a  private  railroad,  used  for 
transporting  bricks  from  the  brickyard  back  to 
the  New  Orleana  &  Carrollton  Railroad." 

The  defendant  OMitlnned  to  occupy  the 
leased  premises,  and,  so  for  as  appears, 
without  complaint,  during  the  entire  time 
for  which  rent  was  being  claimed.  Hie 
court  beld  he  was  not  entitled  to  a  revoca- 
tion of  the  lease,  but  only  to  a  proportional 
diminution  of  rent 

-  In  Penn.  v.  Kearny,  21  La.  Ann.  23,  the 
leased  premises  consisting  of  several  lots 
with  buildings,  a  shed  on  one  of  the  lots  was 
deijtroyed  by  fire,  and  the  defendant  notified 
the  plalnUCr  that  as  to  this  lot  he  deslr«d  to 
revoke  the  lease.  He  did  not  demand  the 
revocation  of  the  lease  as  an  entirety,  but, 
OQ  the  contrary,  continued  in  po8sessl<>n  of 
the  other  lots  and  buildings  to  the  end  of 
die  lease.  The  court  held  that,  having  "con- 
tinued in  posseaslDn  of  the  principal  por- 
tloD  of  the  object  of  loose,"  he  was  enti- 
tled to  nothing  more  than  a  proportional 
nductlon  of  rent 


In  Hurrell  v.  Jackson  &  Hanson,  83  La. 
Ann.  1341,  the  injury  to  the  leased  building 
called  only  for  the  reinf<»rcing  of  one  of  the 
walls,  and  the  lessor  was  willing  to  have 
tids  work  done.  Under  these  drcomstances, 
the  court  found  that  the  lessee  was  not  en- 
titled to  revoke  the  lease,  espedally  In  view 
of  Oie  fact  that  the  injury  to  the  wall  had 
resulted  from  the  improper  overloading  of  it 
by  tlm  lessee. 

In  Railroad  Oo.  r.  Darms,  SB  La.  Ann. 
766,  2  South.  230,  the  plaintiff  enjoined  the 
Pendant  from  establishing  a  barroom  on 
pionlses  not  leased  for  that  purpose.  The 
case  bears  no  analogy  to  the  one  at  bar. 

In  Ueyer  v.  Henderson,  49  La.  Ann.  1647, 
16  South.  729,  the  court  refused  to  revoke 
the  lease,  tor  the  reason  ttiat  the  lessee  had, 
after  the  Are,  subleased  the  prendses  In  their 
damaged  condition  to  another,  and  thereby 
exncised  the  t^tifn  to  continue  the  lease. 
The  observatlcms  of  the  court,  arguendo, 
were  not  made  the  basis  of  the  decision, 
and,  besides  when  taken  as  a  whole,  are 
against  t2ie  contention  of  defendant  in  the 
case  at  bar  that  the  lessee  may  not  revoke 
the  lease  even  though  the  partial  destruc- 
tion has  rendered  the  thing  imflt  for  the 
uses  for  which  it  was  leased. 

In  the  case  of  Ylncent  v.  Frellch,  SO  La. 
Ann.  S78,  23  South.  373,  69  Am.  St  Rep.  436, 
the  leased  premises  consisted  of  two  build- 
ings connected  by  arches  In  the  brick  par- 
tition wall,  and  one  of  the  buildings  bad  Its 
roof,  upiwr  floors,  stairway,  and  water-closets 
destroyed  by  fire.  The  case  turned  upon 
whether  the  work  of  restoration  would  con- 
slat  of  repair  or  reconstruction,  and,  If  the 
former,  whether  the  inconvenience  to  the 
lessee  would  be  so  serious  as  to  Justify  the 
revocation  of  the  lease.  The  court  concluded 
that  the  work  would  amount  to  mere  re- 
pair, and  that  the  Inconvoilenoe  to  the  lessee 
would  not  be  serious. 

In  Reynolds  v.  Egau,  123  La.  314,  48  Sooth. 
040,  the  lessee  had  continued  in  possession 
to  the  end  of  the  term  of  the  lease. 

The  learned  counsel  .for  defendant  dte  also 
Viterbo  v.  Friedlauder,  120  U.  8.  707,  7  Sup. 
Ct.  962,  30  L.  Ed.  770.  But  this  case  Is  the 
main  authority  relied  upon  by  plaintiff.  In 
It  the  Supreme  Court  of  the  United  States 
enters  upon  a  most  Interesting  comparisrai 
between  the  common  and  the  civil  law  on  the 
subject  of  the  revocation  of  leases  for  caus- 
es arising  without  fault  on  the  part  of  the 
lessor  subsequently  to  the  contract  going  in- 
to effect,  and  reviews  elaborately  the  civil 
law  on  that  point  It  calls  attention  to  the 
fact  that  the  framers  of  the  Louisiana  Code 
in  transplanting  article  1722  of  the  Code 
Napoleon  Into  the  Louisiana  Code,  as  article 
2697  of  the  latter  Code,  left  out  the  qualify- 
ing words  "according  to  drcumstances ;"  so 
that  Instead  of  reading,  as  does  article  1722 
of  the  Code  Napoleon,  that  the  lessee  may 
<dalm  a  diminution  of  rent  or  a  zevocatltxi 
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of  tite  lease,  according  to  the  dnmnistances 
of  the  case,  article  2697  confers  this  rU^t 
upon  him  without  quallflcatloQ. 

The  omlsslffli  of  this  qualifying  clause  can 
hardly  have  been  accidental.  Nor  are  we 
mudi  Impressed  bj  the  suggestion  of  our 
learned  predecessors  In  the  case  of  Meyer 
V,  Henderson,  49  La.  Ann.  1547,  16  South. 
729,  supra,  that  its  absence  may  be  consid- 
ered as  supplied  by  article  2699.  The  latter 
article  would  seem  to  provide  tor  a  different 
contingency.  Be  that,  howerer,  as  It  may, 
we  are  dear  that  the  d^^dant  In  the  pres- 
ent  case  can  derive  comfwt  fx^  the  cases 
whidi  we  have  thus  reviewed  nether  as 
precedents  In  their  facts,  nor  because  of  any 
dicta  there  to  be  found.  For  If  It  were 
conceded  that  only  In  an  atreme  case  can 
the  lessee  revoke  the  lease  for  partial  de- 
struction of  Qie  thing  leased,  the  presoit 
case  would  have  to  be  regarded  as  being  of 
that  diaracter,  since  the  partial  destruction 
here  Is  about  as  extensive  as  a  destruction 
ciould  well  be  without^  ceasing  to  be  merely 
"partial,"  wltbin  the  le^  meaning  oC  that 
word. 

The  only  difference  between  the  Frendi 
law  and  ours  on  this  point,  If  any.  Is  the 
one,  already  noticed,  namely,  that  by  article 
17^  ot  the  Code  Napolem  the  right  of  the 
lessee  to  revoke  the  lease  in  case  of  partial 
destructlwi  of  the  thing  leased  Is  qnalifled, 
whereas  under  our  article  2697  It  would  ap- 
pear to  be  uaqoallfled,  so  that  our  law  wonld 
appear  to  be  more  liberal  to  the  Irasee  than 
the  French  law.  Mow,  according  to  the  pre- 
vailing opinion  in  France,  the  lessor  may 
put  an  end  to  the  lease  If  the  Injury  to  the 
thing  leased  be  so  great  as  to  necesritate  re- 
construction as  contradistinguished  from 
mere  repairs.  See  authorities  cited  by  the 
Chief  Justice  at  page  236  of  109  La.,  33 
iSouth.  207,  In  the  opinion  In  the  case  of 
Jackson  v.  DoIL  In  the  present  case,  there- 
fore, In  France  the  lessor  could,  at  this  op- 
tion, put  an  end  to  the  lease,  and  the  same 
right  would  be  accorded,  evidently,  to  the 
lessee,  since  he  could  hardly  be  held  to  a 
lease  by  which  the  lessor  was  no  longer 
bound.  We  mention  this  French  Interpreta- 
tion merely  by  way  of  argument,  and  not  by 
way  of  adopting  it,  as  the  point  has  not  here- 
tofore been  considered  by  this  court  and  need 
not  be  considered  now. 

The  learned  counsel  for  defendant  suggest 
that  the  real  motive  of  plaintiff  company  In 
seeking  this  revocation  Is  the  desire  to  move 
to  a  more  eligible  location  which  it  has 
found  near  the  railroad;  and,  Id  prtfof  of 
this,  the  learned  counsel  say  that  on  two 
preTlous  occasloDs  when  fires  occurred  In 
this  same  candy  factory  causing  more  or 
less  damage,  the  plaintiff  suffered  the  In- 
convenience without  murmur,  although  it 
was  during  the  busy  season;  whereas  the 
present  fire  occurred  in  the  dull  season,  at 


a  Uine  when  the  plaintiff  might,  witUnt 
serlooa  detlinwnt  to  Its  buiAness,  have  abid- 
ed the  delays  <a  reconstruction. 

This  argument  Is  without  force.  If  the 
prmlses  have  ceased  to  be  fit  tor  the  use  for 
which  they  were  iMsed,  and  the  woi^  of 
restoration  amounts  to  reconstruction  and 
not  to  mere  repairs,  the  lessee  Is  ^titled  to 
revoke  the  lease;  and  it  can  make  no  dlf- 
fermOB  tikat  the  event  whldi  Jnstlfles  the  rev- 
ocation has  come  very  onmrtonely  and  Is 
very  welc<Mne. 

And,  the  plaintiff  company  having  prompt- 
ly nottfled  defendant  of  Its  having  revoked 
the  lease,  we  do  not  think  that  its  having 
consulted  its  convanletaoe  to  some  extent  In 
vacating,  and  delayed  a  few  days  or  weeks 
iMiger  than  was  abetdutely  necessary  for 
doing  80,  has  dmnged  the  legal  situation. 
The  am  tinned  occupation  was  by  mere  suf- 
ferance. 

Judgment  afflmied. 


(139  La.) 

No.  2043ft 

DARBY  V.  NEW  ORLEANS.  T.  &  M.  R.  CO. 
(Supreme  Court  of  Louisiana.   April  3,  1016.) 

(SvUahua  by  the  Oonrt.) 

Bailboads  «=s303{1)— Damaobs  to  Travel- 
Baa — DsFECiavE  Crossing  Appboaciies. 
Under  sectioQ  691  of  the  BevlBed  Statutes 
of  1870,  as  amended  by  Act  No.  157  of  1910, 
railroads  are  diarged  with  the  duty  of  con- 
Bti-ucttDg  and  maintaining  their  crossings  (in- 
cIudioK  approaches)  over  public  roads,  so  aa  not 
to  hinder,  impede,  or  obstmct  the  safie  and  con- 
venient use  of  the  highways,  and  are  respon- 
sible in  damages  to  travders  injured  by  reason 
of  the  bad  condition  of  such  approaches,  result- 
ing from  want  of  proper  repalrB. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  8  959;  Dec.  Dig.  *=»308a).] 

Appeal  from  Fifteenth  Jndldal  District 
Court,  Parlali  of  Calcasieu;  Winston  Over- 
ton, Judge. 

Action  by  Frank  O.  Darby  against  the  New 
Orleans,  Texas  &  Uexico  Railroad  Company. 
From  Judgment  for  jdalntilt  defendant  ap- 
peals. Affirmed, 

Dufour  &  Dufour,  of  New  Orleans,  and 
Frank  B.  Powell,  of  De  Bidder,  for  appellant, 
Couvlllon  &  Edwards,  of  VUle  Platte,  for  ap- 
pellee. 

LAND,  J.  Plaintiff  sued  for  $35,000  dam- 
ages for  personal  Injuries  sustained  by  rea- 
son of  the  overturning  of  hla  surrey  at  a 
(Tossing  of  defendant's  track  over  a  public 
road  about  a  mile  from  the  town  of  De  Quin- 
cy  in  the  parish  of  Calcasieu.  In  the  con- 
struction of  this  crossing,  the  defendant  made 
an  excavation  about  5  feet  in  depth  across 
the  public  road  and  graded  down  the  sides  of 
the  cut  so  as  not  to  hinder  or  impede  public 
travel  on  the  highway.  The  approaches  to 
the  crossing  were  not  kept  in  repair,  bat 
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accm  to  bave  been  left  to  the  eroelve  action 
of  the  elements.  The  accident  complained  of 
lutppened  on  the  sonthem  approach  on  June 
14, 1913,  at  which  date,  according  to  the  over- 
whelmtaig  weight  of  the  erldence,  said  ap- 
pmdi  was  In  a  dangerous  ox^tlon  for 
Ttiiicalar  travel,  save  with  extreme  cantlon. 
The  water  had  vaahed  the  ditches  Into  gnl- 
Ita,  which  had  narrowed  the  abroach  in 
■ome  places  to  6  or  8  feet,  and,  about  half 
way  down  the  incline,  there  were  we  or  more 
washes  abcftit  9  inches  deep  in  the  roadway- 
Hie  deflendant  in  Its  answer  spedally  de- 
nied that  under  the  law  it  is  made  the  duty 
ceC  railroads  crossing  public  roads  to  build, 
coostrnd:,  and  maintain  in  good,  perfect,  and 
safe  GcmditloD  approaches  of  public  roads 
croKsing  tts  tracks. 

As  to  this  defense  the  Judge  below  says  In 
Us  written  opinion: 

"Sectitm  601  of  the  Bevised  SUtutn,  which 
mkos  it  the  duty  of  railroada  in  crondng  high- 
*ajn  to  BO  coDstnict  their  works  as  not  to 
hinder,  impede,  or  obstruct  their  safe  and  con- 
venient use,  imposea  a  continuing  obligatloo. 
The  duty  is  not  forever  diacharged  by  ao  con- 
itmcting  their  works  in  the  first  instance,  but 
they  most  bo  maintain  them." 

Counsel  fbr  defendant,  in  their  brief,  with 
commendable  frankness,  admit  the  correct- 
ness of  the  forgoing  proposition,  supported, 
as  they  say,  by  the  weight  of  authority  in 
other  states  of  the  Vnirn,  citing  33  Gyc.  273. 

On  the  Ont  trial  of  the  case  the  evidence 
traided  to  prove  that  the  plaintiff  and  his 
nephew  on  June  14,  1013,  were  traTelIng  in 
an  (ven-top  surrey,  pulled  by  one  horse; 
that  about  dark  they  reached  the  southern 
approach  to  the  crossing,  and  proceeded  cau- 
tiously to  descend  the  incaine,  the  horse 
vraDdng  slowly  In  the  middle  of  the  road-, 
that  the  horse  when  about  12  or  15  f6et 
from  the  track  stumbled  and  fell,  and  as 
aooD  as  it  regaliwd  its  footing  plunged  4  or 
5  feet  to  the  left,  striking  the  end  of  the 
bridge  or  aprrai,  and  finally  turned  the  sur^ 
rey  over  on  the  edge  of  the  railroad  embank- 
ment; that  plaintiff  vras  violently  thrown 
to  the  ground,  landing  <m  the  small  of  his 
bade,  and  recdred  sudi  a  shock  as  to  render 
him  uncmsdons;  and  that  his  nei^ew  Jump- 
ed txom  the  Tehlcle,  and  received  a  blow  on 
his  head  which  rendered  him  nnconsdons  for 
a  few  minutes.  In  the  language  of  the  Judge, 
the  nephew  "found  the  surrey  turned  over  on 
tlie  track,  and  the  horse,  which  had  broken 
ont  of  harness,  standing  facing  the  surrey." 

The  Judge,  after  conunenting  on  the  evi- 
dence, said: 

**It  does  not  deariy  appear  what  caused  the 
horse  to  stumble  In  the  first  instance.  However 
there  was  a  depression  about  12  or  l5  feet  from 
the  track,  which  was  about  6  inches  deep,  and 
which  went  partiaUj  or  wholly  across  the  ap- 
proach. This  depreBBion  had  been  there  for 
•ome  time,  and  the  edges  were  worn  down  by 
passing  vehicles,  so  as  to  give  it,  as  I  under- 
Btaad,  something  of  a  concave  form.  Assuming 
that  this  was  the  cause  of  the  horse  stumbling 
the  court,  after  carefnlly  ramsidering  the  point. 
Is  of  the  opinion  that  such  defects  in  a  dirt 


road  are  common,  and  do  not  constitute  action- 
able negligence,  and  that,  therefore,  plaintiff 
cannot  recover.  20  L.  R.  A.  (N.  S.)  618,  G, 
notes." 

The  court  rendered  Judgment  In  favor  of 
the  defendant,  which,  however,  was  set  aside 
on  plaintiff's  motion  for  a  new  trlsL 

On  the  second  trial,  additional  evidence 
was  Introduced,  and  for  reasons  assigned  In 
a  well-considered  opinion.  Judgment  was  ren- 
dered in  favor  of  the  plaintiff,  in  the  sum  at 
$8,000,  with  Interest  and  costs. 

Defendant  has  appealed,  and  plaintiff  has 
answered  praying  for  an  increase  of  the 
award  to  915,000. 

The  first  Judgment  was  rendered  on  the 
^uud  that  the  d^resslon  or  wash  across 
the  abroach  vras  not  an  actlwwble  defMt 
On  the  second  trial,  the  Judge,  !n  his  writ- 
ten reasons  for  Judgment,  came  to  the  otm- 
dualon  that  he  had  erred  In  not  also  con- 
sidering the  gullies,  which  had  narrowed  the 
roadway  to  sudi  an  extent  as  to  make  the 
passage  of  Tehldes  unsafe,  and  smaller  ruts 
whldi  made  the  roadway  rou^. 

On  the  evidence,  whldi  we  have  read  and 
considered,  we  concur  In  the  findings  of  the 
judge  below,  that  the  approach  was  hi  a 
dangerous  and  unsafe  condition,  and  that  the 
defects  in  the  roadway  were  the  primary  and 
efficient  cause  of  the  accident  A  witness 
for  the  defendant,  who  had  frequently  driven 
his  wagon  up  and  down  the  approach  In  ques- 
tion, testtfled  that  the  most  dangerous  part 
of  the  road  was  about  half  way  down,  where 
there  were  "some  washouts  across  the  road." 
The  plaintiff  and  his  nephew  testified  that 
the  horse  stiunbled  and  fell  at  or  near  this 
point,  aod  the  violence  of  the  fall  suggests 
that  the  animal  stepped  or  stumbled  Into 
some  hole  or  depression  in  the  narrow  road- 
way. All  the  witnesses  concur  that  the  road- 
way In  question  was  In  a  very  bad  condition. 

It  was  the  statutory  duty  of  the  defend- 
ant company  to  construct  and  maintain  Its 
crossing  so  as  not  to  hinder,  impede,  or  ob- 
struct the  safe  and  convenient  use  of  the 
highway.  R.  S.  691 ;  Act  No.  157  of  1910.  It 
follows  that  the  defendant  was  negligent  in 
not  performing  its  statutory  debt,  and  con- 
sequently la  responsible  to  plaintiff  in  dam- 
ages. 

As  to  the  question  of  damages,  we  see  no 
good  reason  for  Increasing  or  decreasing  the 
amount  of  the  award.  The  plaintiff's  injury 
consisted  of  a  bruise  over  the  lower  part  of 
the  spine,  and  a  sprain  on  each  side  of  the 
Iliosacrum  Joint.  The  Immediate  effect  of 
the  Injury  was  to  render  the  plaintiff  hicapa- 
ble  of  sitting  up  or  standing  (m  his  feet 
Plaintiff  was  on  crutches  when  this  case  was 
tried ;  and  the  doctors  seem  to  have  been  of 
opinion  that  plaintiff  would  never  be  able  to 
perform  hard  manual  labor,  but  In  the  course 
of  three  or  four  years  might  he  able  to  ride 
around  and  attoid  to  his  business  of  trading 
In  horses  and  cattle^  ont  of  which,  plaintiff 
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testified^  he  had  been  making  annual  proflts 
of  about  $3,000  per  annum.  Considering  the 
large  element  of  loss  of  business  capacity, 
even  for  three  or  four  yearar,  we  cannot  8a7 
that  the  award  Is  excessive. 
Judgment  affirmed. 

OSOLaO  ~ 
No.  2168& 
Succession  of  HAWKINS. 

(Supreme  Court  of  Louisi&na.    March  6,  1910. 
On  Application  for  Rehearing,  April  24, 
1916.) 

(BpUahua  bv  the  Court.) 

1.  AOOFEXOH  «=921  —  RlOBTS  AdOVTKD 
Child— lHHBBITANCE—"F0BCBD  Heib." 

In  the  absence  of  other  forced  heirs,  an 
adopted  child  becomes  a  forced  heir,  entitled  to 
the  legitime  of  one-third  of  the  estate  <^  the 
foster  parrat. 

[Ed.  Note. — For  other  cases,  see  Adopticm, 
Cent.  Dig.  IS  35,  SH,  38-40;  Dec.  Dig.  «=>21. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Forced  Heir.] 

2.  Girrs  «»4l--Oim  Imaa  Vivos-^BzaBT 
10  Rbtok^Willb. 

As  a  donation  inter  vivos  is  irrevocable,  the 
dimor's  request,  in  his  last  will  and  testament, 
that  the  donee  divide  with  other  legatees  the 
property  previously  donated  to  her,  is  only  a 
precatory  suggestion  having  no  legal  force  or 
effect. 

[Ed.  Not&~For  other  cases,  see  Gifto,  Cent. 
Dig.  I  aO;  Dm.  Dig.  «s>41.] 

5.  JtmoiOBitT- ^3049— E^c  Pabtb  Jitdombnt— 
Res  Judicata— OtJABDiAN  and  Waxd. 

An  ex  parte  judgment,  obtained  by  a  tutor 
for  the  benefit  of  his  own  children  and  against 
the  interest  of  another  of  bis  minor  wards,  pro- 
bating a  will,  approving  the  account  of  the  tutor 
as  testamentary  executor,  or  sending  the  minor 
children  into  possession  of  the  estate,  lias  not 
the  force  of  res  judicata. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  1 1161 ;  Dee.  Dig.  «sb649:1 

4.  StOOmOBS  AKD  Aduinistbatobs  «a86(l) 
—  OUABDIAN  AND  WaBD  «SbQ2  —  MaNAQB- 

UENT  or  Mebcaniilx  Business— DrriT  to 
Account. 

A  testamentary  executor  or  tutor  has  no 
right  to  carry  on  indeflnitely  a  mercantile  busi- 
ness for  the  account  of  his  minor  ward.  Where 
the  tutor  conducts  a  mercantile  business  with 
the  stock  of  merchandise  inherited  by  his  ward, 
he  must  account  for  the  valae  of  the  goods  or 
merchandise  belraiging  to  the  minor,  with  legal 
interest  from  the  date  on  which  he  took  posses- 
sioD  of  it 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  SS_407,  408; 
Dee.  Dig.  «s>93a)  1  Guardian  and  Ward,  Cent 
Dig.  H  288-203;  Dec.  Dig.  «s>62.] 

6.  GUABDIAN  AND  WABD  fr=»Q2— TUTOBSHIP- 

TJsb  or  Wabd'b  Fbopbbtt  —  Lzabzutt  or 

GUABDIAN. 

A  tutor  who  bas  carried  on  a  commercial 
business  in  a  building  belonging  to  his  minor 
ward  must  pay  his  ward  rent  for  the  premises 
when  it  is  adjudged  that  the  business  was  car- 
ried on  for  the  tutor's  personal  account 

[Eld.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  |S  288-298 ;  Dec.  Dig.  i^62.] 

6.  EiZECUTOBS  AHD  ADMINISTBATOBS  ®=3l511(3) 
— GUABDIAN  AND  WaBD  ^=»162— TuTOBSHIP 

—Final  Accotrm^-Cosrs. 

The  costs  of  court  incurred  in  obtaining  a 
dual  account  from  a  testamentary  executor  and 


tutor  must  be  borne  by  him  personaTb  when  due 
to  his  illegal  method  of  administratiou  and  his 
unwillingness  to  render  an  account 

[Ed.  Note. — For  other  cases,  see  Executors  and 
AdmlDlstrators,  Cent.  Dig.  S§  2260-2264 ;  Dec. 
Dig.  «s»511(8) ;  Guardian  and  Ward,  Cent  Dig. 
H  638,  58»;  D^k.  Dig.  «b162.] 

Appeal  from  Civil  District  Court,  Pariah 
of  Orleans ;  Porter  Parker,  Judge. 

In  the  matter  of  the  Succession  of  John 
Armand  Hawkins.  Roles  by  Istella  Flannery 
Hawkins,  wife  of  Merlin  J.  BeUau,  against 
Charles  Hawkins,  testamentary  executor, 
testamentary  tutor,  and  natural  tutor.  From 
the  Judgment,  Charles  Hawkins  and  others 
appeah  MocUflcd,  aflBrmed^  and  rdiearing 
denied. 

James  R  Boseer,  Jr.,  of  New  Orleans,  for 
ai^xellant  Gharlee  Hawkins.  SL  Howard  If  o- 
Caleb,  ot  New  Orleans,  Cor  ai^eUanta  Lotta 
Hawkins  Ramsey  and  LUUan  Hawkins. 
Tttcbe  ft  Rogers,  of  New  Orleans,  for  aivd- 
lee  iBtella  Flannery  Hawkins  Bellan. 

O-NIEm  J.  On  the  20th  of  May,  1905. 
John  Armand  Hawkins  adopted  as  his  (dilld 
an  orphan  girl  named  Imelia  Stella  Flan- 
nery, then  9  years  of  age.  Having  do  dill- 
dreu,  he  gave  her  the  right  to  bear  his  name 
and  to  become  the  sole  heir  to  his  estate. 
On  the  same  day  he  made  an  authentic 
act  of  donaUon  to  ber  of  a  house  and  two 
lots  on  Cleveland  avenue.  In  New  Orleans. 

Mr.  Hawkins  made  his  last  will  and  testa- 
ment on  the  2d  of  May,  3910,  and  died  on 
the  Sth  of  that  month,  leaving  no  other  fon> 
ed  heir  than  this  adopted  daughter,  whom  he 
called.  In  the  wlU,  Istella  Flannery  Hawkins. 
He  bequeathed  to  her  and  to  the  four  chil- 
dren of  his  nephew,  Charles  Hawkins,  name- 
ly, Lotta,  Lillian,  Charles,  Jr.,  and  AfUtiKi 
Hawkins,  share  and  share  alike,  the  proper- 
ty in  which  he  bad  conducted  a  curio  store 
on  Royal  street,  la  New  Orleans,  and  tlie 
contents  of  the  store,  expressing  the  wish 
that  the  legatees  sell  out  the  contents  of  the 
store  at  their  leisure.  He  also  expressed  the 
wish  that  Istella  Flannery  Hawkins  would 
divide  with  the  above-named  four  children 
of  his  nephew,  so  as  to  make  them  alt  own- 
ers In  common  of  the  Cleveland  avenue  prop- 
erty, which  he  had  previously  donated  to  bis 
adopted  daughter  and  which  he  wished  to  be 
known  as  the  homestead  and  to  be  the  resi- 
dence of  bis  five  legatees.  He  expressed  the 
wish  that  the  real  estate  on  Royal  street  as 
well  as  that  on  Cleveland  avenue,  be  held  by 
his  five  legatees  at  least  20  years.  He  ap- 
pointed his  nephew.  Charles  Hawkins,  execu- 
tor of  his  will,  with  full  seisin  of  the  estate 
and  expressly  exempted  him  from  furnisb- 
ing  a  bond.  The  testator  also  appointed  bis 
nephew,  Charles  Hawkins,  testamentary  tu- 
tor of  Istella  Flannery  Hawkins.  The  tes- 
tator concluded  by  bequeathing  all  of  bis 
property  to  the  above-named  four  children  (tf 
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his  nephew  and  to  Istella  Flannetr  Hawkins, 
making  them  his  five  nnlversal  legatees. 

The  testament  was  admitted  to  probate  on 
the  petition  of  the  testator's  nephew,  CSiarles 
Hawkins,  who  was  confirmed  and  qualified 
as  testamentary  executor  on  the  10th  of  May, 
1910.  The  Inventory  of  the  estate  was  as 
follows,  viz.: 

Content!  of  store  on  Royal  street. .  fl8,&9e.06 
C^^nLcnts  of  residence  on  Cleveland 


avenue    451.00 

Cash  in  bank   2,056.83 

Promissory  note   89.00 

Cleveland  avenue  jroperty   4,000.00 

Store  property  on  Royal  street   40,000i00 


Total    »66,098.94 


On  the  lot  of  June,  1910,  before  having 
qnalifled  as  tutor,  Charles  Hawkins  filed  an 
account  as  testamentary  executor,  debiting 
himself  with  the  value  of  the  estate  appear- 
ing on  the  inventory,  |60,095.94,  and  credit- 
ing himself  with  the  following  Items,  viz.: 

Funeral  charges  (itemized)  $  616.10 

Expense  of  last  illness  Otemiied)   110.00 

Taw  chaises  (Itemised)   7,659.29 

Inheritance  tax   152.29 

G.  A.  Howerton,  check  and  protest 

fee    302.50 

Ordinary  debts  (itemised)   113.73 

Total  HaHHtieB  $8,963.91 

There  appears  to  be  an  error  of  49  cents 
in  the  addition  of  the  liabilities;  the  sum 
of  which  Is  put  down  on  the  account  as  $8,- 
^.42,  leaving  the  net  value  of  the  estate 
$57,142.52,  Instead  of  $57,142.03. 

Notice  of  the  filing  of  the  executor's  ac- 
count was  published  In  the  Kngllsh  language 
on  the  1st,  Qth,  and  10th  of  June,  1910,  and 
in  French  on  the  2d,  6th,  and  11th  of  that 
month;  and,  on  the  testimony  of  the  exe- 
cntor  only,  stating  generally  that  the  Items 
appearing  on  the  account  were  correct,  a 
Judgment  was  rendered  In  the  district  court 
on  the  14th  of  June,  1910,  approving  the  ac- 
count and  ordering  that  a  dlstrlbntloD  be 
made  accordingly. 

On  the  16th  of  June,  1910,  Charles  Hawk- 
ins petitioned  the  court  to  have  an  Inventory 
and  appraisement  made  of  the  property  be- 
looglng  to  the  minor  child,  Istella  Flannery 
Rawklns,  in  order  that  he  might  qualify  and 
be  confirmed  as  her  tutor.  In  making  this  In- 
rentory,  the  interest  of  Istella  Flannery 
Hawkins  was  put  down  as  one-fifth  of  each 
item  of  prc^rty  api>earlng  on  the  original 
iDventory  and  was  appraised  at  exactly  one- 
fifth  of  the  value  at  which  each  Item  was 
originally  appraised. 

On  the  petition  of  Charles  Hawkins,  as 
testamentary  tutor  of  Istella  Flannery 
Hawkins  and  as  natural  tutor  of  his  own 
four  children  (their  mother  being  alive),  an 
ex  parte  Judgment  was  rendered  on  the  30th 
ot  June,  1910,  ordering  the  five  minor  chil- 
dren sent  into  possession  of  the  estate  of 
John  Arm  and  Hawkins,  and  especially  of  the 
real  estate  on  Royal  street  and  Cleveland 
avenue,  as  the  universal  legatees  and  as 
ownn/s  In  the  proi>ortlon  of  one-fifth  to  each. ' 

It  will  be  observed  that  the  debts  of  the  | 


m 

sticcesslon,  consisting  principally  of  law 
charges,  amounted  to  $8,953.91,  and  that 
there  was  only  $2,956.83  cash  on  hand.  To 
pay  the  balance  of  $5,997.08,  the  tutor  mort;- 
gaged  the  Royal  street  property,  with  the 
permission  and  approval  of  the  district 
court,  and  borrowed  $6,000  on  the  5th  of 
July,  1910,  on  a  note  bearing  Interest  at  6 
per  cent 

Instead  of  selling  out  the  stock  of  mer- 
chandise in  the  Royal  street  store,  the  tutor 
CMitlnued  the  business,  conducting  it  in  the 
name  of  "Estate  of  John  Armand  Hawkins," 
and  replenishing  the  stock  as  it  was  sold 
In  the  ordinary  course  of  business.  He  was 
not  discharged  from  the  trust  of  testament- 
ary executor,  and  did  not  render  an  account 
as  tutor  of  the  minor,  Istella  nanneiy  Hawhr 
Ins. 

When  she  was  more  than  20  years  of  age, 
that  is,  on  the  19th  of  March,  1914,  Istella 
Blannery  Hawkins  married  Merlin  J.  Bel- 
lau.  And,  a  month  later,  she  obtained  an 
order  from  the  district  court  commanding 
Charles  Hawkins  to  file  an  account  of  his 
administration  and  gestlon  as  testamentary 
execntw.  or  show  cause  why  be  should  n<^ 
render  the  account  Charles  Hawldna  ap- 
peared In  hia  capacity  of  testamentary  tutor 
and  urged,  as  an  exception  to  the  authority 
or  capacity  of  his  ward  to  demand  an  ac- 
counting from  him,  that  she  had  married 
without  his  cMisent,  during  her  minority. 
He  also  appeared  Individually  and  pleaded 
as  an  exception  that  the  account  rendered  on 
the  Ist  of  June,  1910,  was  a  final  account  of 
his  administration  as  executor,  and  that 
the  Judgment  approving  it  dated  the  14th  of 
June,  1910,  was  binding  upon  his  ward.  He 
again  appeared  Individually  and  pleaded  that 
the  succession  of  John  Armand  Hawkins  was 
closed  by  the  Judgment  rendered  on  the  23d 
of  June,  1910,  sending  Istella  Flannery 
Hawkins  and  the  four  children  of  Charles 
Hawkins  Into  possession  of  the  estate  as 
universal  legatees  and  owners  In  the  propor- 
tion of  one-fifth  to  each  of  them,  and  that 
that  Judgment  as  well  as  the  Judgment  pro- 
bating the  win,  was  conclusive  and  binding 
upon  his  ward.  The  district  Judge  overruled 
the  foregoing  pleas  or  exceptions,  and  per- 
emptorily ordered  Charles  Hawkins  to  file  an 
account  as  testamentary  executor;  In  re- 
sponse to  which  order  he  filed  a  copy  of  the 
account  which  he  had  rendered  mi  the  1st 
of  June,  1910,  showing  only  the  assets  and 
liabilities  of  the  succession  on  that  date. 
He  was  then  ordered  to  show  cause  why  he 
should  not  be  held  in  contempt  for  evading 
the  order  of  the  court  to  render  a  detailed 
account  of  his  administration  and  gestion ; 
in  refuse  to  which  be  filed  an  account  of 
his  administration  as  testamentary  tutor 
from  the  date  of  the  death  of  John  Armand 
Hawkins  to  the  date  of  the  marriage  of 
Istella  Flannery  Hawkins;  that  is,  to  the 
19th  of  March,  1914. 

Mrs.  Istella  Hawkins  Bellau  filed  opposl- 
[tions  to  the  accounts  rendered  by  the  exe- 
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cutor  and  tutor,  contesting  each  and  every 
Item  charged  to  her.  Thereafter  she  filed 
a  petition,  praying  for  citation  upon  Charles 
Hawkins,  Individually,  and  as  executor  and 
as  tutor  of  his  minor  children,  Charles 
Hawkins,  Jr.,  and  Milton  Hawkins,  who 
were  yet  minors,  and  upon  Lillian  Hawkins, 
who  had  come  to  the  age  of  majority,  and  up- 
on  Lotta  Hawkins  Ramsey,  who  bad  married 
L.  H.  Ramsey,  and  upon  the  husband  to  ap- 
pear and  authorize  her.  The  prayer  of  the 
petition  was  that  all  of  the  movable  property 
of  the  succession  be  Judicially  sequestered ; 
that  the  petitioner  be  recogaized  as  the  only 
forced  heir  ot  John  Armand  Hawkins,  and, 
as  such,  entitled  to  one-third  of  his  estate  as 
her  legitime;  that  the  Judgments  probating 
the  will,  approving  the  executor's  original 
account  and  recognizing  each  legatee  to  be 
the  owner  of  one-flfth  of  the  estate,  be  de- 
creed  null  and  of  no  effect;  that  she  (Mrs. 
Bellau)  be  recognized  as,  and  decreed  to  be, 
the  sole  owner  of  the  Cleveland  avenue  prc^ 
erty,  by  virtue  ot  tbe  donatlw  made  to  her 
by  John  Armand  Hawkins  during  his  life- 
time; that  tbe  mortgage  of  $6,000  on  the 
Royal  street  property  be  decreed  null  and  of 
no  effect;  and  that  she  (Mrs.  Bellau)  re- 
cover from  Charles  Hawkins,  individually, 
and  as  testamentary  executor  and  teeta,- 
mentary  tutor,  $3,000  as  the  value  of  a  house 
whidi,  she  alleged,  Charles  Hawkins  had 
caused  to  be  demolished  and  removed  from 
the  Cleveland  avenue  prt^wrty,  and  recover 
rent  for  the  Royal  street  store  at  the  rate  of 
$300  a  month.  Hie  petition  was  put  at  Is- 
sue by  answers  and  by  a  plea  of  res  Judicata, 
based  upon  the  Judgments,  probating  the  will, 
approving  the  original  account  of  the  exec- 
utor and  sending  the  legatees  Into  i>os8es- 
slon  of  the  estate.  Tbe  prc^rty  of  the  suc- 
cession was  not  Judldally  sequestered.  On 
the  Issue  tendered  by  tbe  foregoing  pleadings, 
the  case  was  taken  up  for  trial ;  and  the  dis- 
trict Judge  found  the  accounts  so  complicated, 
and  tbe  vouchers  and  data  so  meager,  that 
he  appointed  an  expert  accountant  to  audit 
the  books  and  accounts  of  the  testamentary 
aecutor  and  tutor,  and  to  report  to  the 
court.  On  the  auditor's  report  and  tbe  evi- 
dence adduced,  Judgment  was  rendered  la 
favor  of  Mrs.  Bellau  and  against  her  tutor 
for  $1,881.89,  with  Interest  at  5  per  cent,  per 
annum  from  the  date  of  the  Judgment.  The 
Judgment  recognized  Mrs.  Bellau  to  be  the 
sole  owner  of  the  Cleveland  avenue  property 
and  ot  one-third  Interest  In  the  Royal  street 
property,  free  from  any  debt  or  Incumbrance. 
All  other  demands  and  oppositions  of  Mrs. 
Bellau  were  rejected  and  dismissed.  Tbe 
fee  of  the  expert  accountant  was  fixed  at 
$500,  wblch^  with  all  other  costs,  Oiarles 
Hawldns  was  condemned  to  pay.  Charles 
Hawkins,  as  testamentary  executor,  as  tes- 
tamentary tutor,  and  as  natural  tutor  of  bis 
two  minor  children,  appealed  from  the  Judg- 
ment. Mrs.  Lotta  Hawkins  Ramsey  and  Miss 
Ldlllan  Hawkins  idso  an^ted.  Mrs.  Bellau 


ha£i  filed  an  answer  to  tbe  appeal  of  her 
tutor,  praying  that  the  Judgment  be  amended 
In  these  respects,  viz.:  That  the  amount 
which  he  was  condemned  to  pay  to  be 
Increased  to  $12,780.52 ;  that  she  be  allowed 
Interest  on  the  value  of  her  property  from 
the  date  ber  tutor  took  possession  of  It ;  and 
that  she  be  allowed  her  share  of  the  rental 
value  of  the  Royal  street  property  during 
the  time  it  was  occupied  by  tbe  tutor  as  a 
store.  She  complains  that  the  Judgment  Is 
founded  up<m  the  theory  that  the  tutor  bad 
a  right  to  carry  on  the  mercantile  business 
for  the  account  of  his  wards,  whereas  he 
should  have  been  condemned  to  account  for 
the  full  value  of  the  property  he  received  as 
tutor.  She  also  c(»nplalns  that  all  items 
charged  on  the  tutor's  account  against  her 
that  were  not  proven  should  have  been  dis- 
allowed, and  that  the  testamentary  executor 
should  not  have  been  allowed  a  CMunUsslon 
as  such,  because  he  did  not  obtain  a  dis- 
charge, and  should  not  be  allowed  a  commis- 
sion, as  tutor,  because  he  did  not  faitbfnlly 
administer  the  affairs  of  his  ward. 

Opinion. 

[1  ]  As  John  Armand  Hawkins  had  no  forc- 
ed heirs,  his  act  of  adoption  of  the  present 
appellee  conferred  upon  her  all  of  the  rights 
of  a  legitimate  child.  R,  C.  G.  214;  Yldal 
V.  Commagere,  13  La.  Ann.  516.  As  such,  she 
became  a  forced  heir  to  the  extent  of  one- 
third  of  his  estate.  R.  C.  C.  1403.  Hence  the 
testator  could  not  and  did  not  legally  dis- 
pose of  more  than  two-thirds  of  his  estate  to 
the  children  of  his  nephew,  Charles  Hawkins, 
to  the  prejudice  of  the  testator's  adopted 
child  and  forced  heir.  Successl<m  of  Hosser, 
37  La.  Ann.  839 ;  Succession  of  Vollmer,  40 
La.  Ann.  593,  4  South.  254;  Succession  of 
Teller,  49  Ut.  Ann.  282,  21  South.  265. 

[I]  As  the  donation  made  by  John  Armand 
Hawkins  of  bis  Cleveland  avenue  property 
to  his  adopted  daughter  was  Irrevocable  (B- 
C.  C.  1468),  his  request  in  his  will  that  she 
divide  or  share  that  pr(q;)erty  with  the  other 
legatees  was  only  a  precatory  suggestion  of 
no  legal  force  or  effect. 

[3]  From  the  forgoing  observations,  tlte 
testamentary  executor,  Charles  Hawkins, 
knew,  or  must  be  held  to  have  known,  that 
the  Cleveland  avenue  property  belonged  to 
Istella  Flannery  Hawkins,  and  that  she  In- 
herited also  an  undivided  third  interest  in 
all  of  the  property  of  the  succession  of  John 
Armand  Hawklna  Notwithstanding  bis 
knowledge  of  the  facts  controlling  the  title 
of  all  of  this  property,  the  testamentary  ex- 
ecutor caused  the  Cleveland  avenue  proper- 
ty to  be  put  upon  the  Inventory  of  the  estate 
of  John  Armand  Hawkins,  and  now  seeks 
to  hold  his  ward  bound  by  the  ex  parte 
Judgment,  rendered  when  she  was  a  minor 
and  was  not  represented  by  a  tutor,  approv- 
ing his  account  on  which  api>eared  the  Cleve- 
land avenue  property  as  a  part  of  the  estate 
of  John  Armand  Hawkins.  He  Invokes  also 
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the  Judgment  probating  the  will,  as  res  Jn- 
lUcata  and  aa  preventing  his  ward  from  de- 
maadUig  that  the  bequest  to  the  other  lega- 
tees be  reduced  to  the  disposable  portion. 
And  he  Invokes,  in  support  of  his  plea  ot 
Tea  Judicata,  the  ex  parte  judgment  which 
be  procured  in  the  Interest  of  his  own  chil- 
dren and  against  the  interest  of  his  other 
ward,  decreeing  the  Interest  of  the  latter 
ctiild  to  be  only  one-flfth  and  the  Interest  of 
Ms  own  children  to  be  four-fifths  of  the 
Cleveland  avenue  property,  which  belonged 
entirely  to  Istella  I^aunery  Hawkins,  and  of 
the  remaining  property,  In  which  she  owned 
one-third  interest.  There  Is  no  merit  what- 
ever in  the  appellant's  pica  of  res  Judicata. 
^  Succession  of  Wlemann,  106  La.  387,  30 
South.  893,  and  Mlgnez  v.  Delcambre,  109 
La.  1090,  34  South.  99.  In  the  case  of  Mc- 
Xedy,  Tutrix,  v.  McNeely,  Executor,  60  I-a. 
Ann.  S37,  24  South.  338,  It  was  held  that  a 
person  having  knowledge  of  the  existence  of 
a  child  bom  In  wedlock,  though  born  after  a 
separation  of  the  parents  from  bed  and 
board,  must  be  held  to  have  knowledge  of 
the  rights  of  the  child. 

The  accounts  rendered  by  the  testamentary 
execotor  and  tutor  In  this  case  were  made 
out  on  his  theory  that  his  ward,  Istella  Flan- 
nery  Hawkins,  was  compelled  to  share  her 
Cleveland  avenue  property  equally  with  the 
four  children  of  her  testamentary  tutor,  and 
that  she  was  not  a  forced  heir,  or  had  lost 
ber  rights  as  a  forced  heir,  to  the  estate 
of  John  Armand  Hawkins.  In  this  respect, 
the  testamentary  executor  and  tutor,  [>er- 
baps,  observed  the  wishes  of  John  Armand 
Hawkins,  as  expressed  In  his  last  will  and 
testament  These  expressions,  however,  were 
not  binding  upon  the  forced  heir ;  hence  she 
has  the  right  to  repudiate  her  tutor's  observ- 
ance of  them. 

[4,  B]  The  accounts  of  the  testamentary 
executor  and  tutor  were  also  kept  and  final- 
ly rendered  on  the  erroneous  Idea  that  the 
tutor  had  a  right  to  continue  the  mercantile 
business  with  the  property  of  his  ward  and 
for  her  account.  The  carrying  on  of  the 
business  Indefinitely  by  replenishing  the  stock 
of  merchandise  was  not  Justified  under  a 
reasonable  construction  of  the  clause  In  the 
testament,  "they  are  to  sell  out  at  their  lei- 
sure" the  contents  of  tbe  store  on  Royal 
street  Tlie  continuance  of  the  business  In- 
definitely by  a  tutor  for  the  account  of  his 
minor  ward  Is  an  illegal  method  of  admln- 
^Btion.  In  Succession  of  Wlemann,  112 
Ia.  293,  36  South.  354,  where  an  admin- 
istrator, with  the  consent  of  all  of  the  heirs, 
''mitlnued  to  carry  on  the  commercial  busi- 
ness of  which  the  decedent  had  been  the  pro- 
prietor. It  was  held,  as  to  a  minor  heir,  tbat 
the  administrator  was  only  entitled  to  re- 
t'eive  credit  on  his  account  for  such  ex- 
penditures as  should  have  been  made  If  he 
bad  settled  the  succession  according  to  law, 

Tbe  tntor'B  account  discloses  tbat  his  gross 
•ales  of  merchandise,  from  the  6th  ot  May, 
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1910.  to  the  end  at  March,  1914,  amounted  to 

$41,175.29,  and  that  the  expense  of  carrying 
on  the  business  during  that  period  including 
tbe  Invoices  for  merchandise  purchased  in 
repl^ilshlng  the  stock,  amounted  to  $44,261.- 
70,  showing  a  net  loss  of  ^,086.41  In  the 
business,  assuming  that  the  tutor  has  not 
Increased  tbe  stock  of  merchandise  at  tbe  ex- 
pense of  his  wards.  As  the  tutor  did  not 
furnish  an  Inventory  of  the  stock  of  mer- 
chandise on  hand  at  the  time  he  rendered 
his  account,  there  is  no  means  of  determin- 
ing whether  It  Is  worth  more  or  less  than  the 
value  of  the  merchandise  of  which  he  took 
possession  In  May,  1910.  And,  from  the  tact 
tliat  he  had  sold,  In  the  regular  course  of 
bu^nesB,  during  the  first  3  years  and  11 
months,  2^  times  as  much  stock  as  he  had 
received  In  value  from  the  succession  of 
John  Armand  Hawkins,  It  may  be  assumed 
that  there  Is  now  very  little,  if  any,  of  the 
original  stock  of  merchandise  on  hand.  An 
Inventory  made  on  the  1st  of  October,  1914, 
showed  the  value  of  the  stock  on  hand  at 
that  time  to  be  only  f  12.721.12;  that  Is 
about  two-thirds  of  tbe  value  of  the  old  stock 
left  by  the  decedent 

The  showing  of  an  apparent  loss  in  the 
business  is  due  to  certain  errors  In  the  tu- 
tor's method  of  accounting,  as  is  explained 
In  the  report  of  the  auditor.  There  are 
several  Instances  In  which  duplicate  charges 
were  made,  the  three  largest  of  which 
amounted  to  {13,500.  The  errors  found  by 
the  auditor  in  the  tutor's  account  show  that 
the  business  made  a  profit  exceeding  $7,- 
000  during  tbe  first  fonr  years,  although  the 
auditor  explained  that  it  was  Impossible  to 
obtain  an  accurate  statement  of  the  bnsiness 
from  the  vouchers  and  data  furnished. 

The  Judgment  appealed  from  is  apparently 
based  upon  the  theory  that  Mrs.  Bellau  ia 
entitled  to  one-third  of  the  net  profits  of  the 
business  conducted  by  her  tutor  during  ber 
minority.  Oar  conclusion  Is  that  she  Is  en- 
titled to  an  accounting  for  ber  third  Interest 
in  all  of  the  movable  property  of  tbe  suc- 
cession of  which  her  tutor  took  possession; 
and  we  shall  recast  the  account  accordingly. 

The  tutor  Is  not  entitled  to  credit  on  his 
final  account  for  the  debts  shown  on  bis 
original  account  as  executor,  amounting  to 
$8,953.91,  because  they  were  offset  with  the 
cash  in  bank,  $2,956.83,  and  the  proceeds  of 
the  loan  of  $6,000,  for  which  the  minors* 
property  remains  mortgaged.  It  also  altars 
that  the  promissory  note  of  $89  appearing 
on  the  original  inventory  was  not  collectible ; 
hence  this  Item  need  not  be  considered.  The 
other  movable  property  on  the  original  in- 
ventory was  appraised  at  $19,050.11;  for 
one-tblrd  of  which,  tbat  Is,  $0,350.04,  the  tu- 
tor must  account  to  Mrs.  Bellau. 

The  account  shows  a  Hat  of  expenditures 
made  for  the  minor,  Istella  Flannery  Hawk- 
Ins,  amounting  to  $5,605.98,  to  which  must  be  ' 
added  $16.73.  being  the  difference  between 
onfr-third  and  one-flfth  of  certain  court  costs 
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and  two  law  fees,  amounting  to  $118.  And 
from  tbe  total  sum,  $S,621.71,  must  be  de- 
ducted the  following. Items,  viz.: 
One-fifth  of  mortgage  note  and  in- 
terest  $1,458.00 

Amount  reserved  for  court  costs   100.00 

10  per  cent  commissEon  on  gross  sales  ^3.60 
Proceeds  of  sale  of  material  from 
Clevdand  avenaa  pn^ty   12000 


$2,501.50 

Dedncting  the  net  amount  of  expenditures, 
$3,120.21,  from  the  $6,350.04  to  be  accounted 
for,  leaves  $3,229.83  to  the  credit  of  Mrs. 
Bellau.  She  Is  also  entitled  to  interest  at 
6  per  cent  per  annum  on  $6,100.68,  the  value 
of  her  third  of  the  stock  of  merchandise  ap- 
propriated by  her  tutor  to  the  business  con- 
ducted by  him,  from  the  6th  of  May,  1910; 
and  she  is  entitled  to  one-third  of  the  rental 
value  of  the  Royal  street  store  from  that 
date.  McNeely  v.  McNeely,  60  La.  Ann.  824, 
24  South.  33a  The  evidence  shows  that  $200 
or  $220  per  month  would  be  a  reasonable 
charge  for  the  rent  of  this  building;  and 
we  have  concluded  to  allow  one-third  of  the 
amaller  amount,  that  Is,  $66.66%  per  month. 

There  is  no  evidence  to  support  the  con- 
tention that  the  building  demolished  and  re- 
moved from  the  Cleveland  avenue  property 
was  worth  more  than  the  proceeds  of  the 
sale  of  the  material,  for  which  we  have 
given  Mrs.  Bellau  credit 

The  tutor  is  entitled  to  credit  for  one-third 
of  the  interest  paid  by  him  on  the  mortgage 
note  of  $6,000  at  6  per  cent  per  annum  from 
the  5th  of  July,  1910.  He  Js  also  entitled  to 
reimbursement  from  Mrs.  Bellau  for  one- 
tblrd  of  the  taxes  paid  by  him  on  the  real 
^tate  on  Royal  street  and  for  all  of  the 
taxes  paid  by  him  on  the  Cleveland  avenue 
property.  But,  as  it  is  not  possible  for  us  to 
sei>arate  the  amount  of  taxes  paid  on  the  real 
estate  from  the  amount  paid  on  the  stock  of 
merchandise,  we  can  do  no  more  than  reserve 
the  tutor's  right  to  recover  the  amount  of 
taxes  paid  by  him  on  the  leal  estate  belong- 
ing to  Mrs.  Bellau. 

[I]  As  the  costs  incurred  in  these  proceed- 
ings are  due  to  the  illegal  method  of  admin- 
istration and  the  unwillingness  of  the  tutor 
to  render  an  account  to  his  ward,  he  should 
pay  the  costs. 

For  the  reasons  assigned.  It  is  ordered  that 
tbe  Judgment  appealed  from  be  amended  by 
increasing  the  amount  which  Charles  Hawk-. 
In3  is  condemned  to  pay  to  Mrs.  Istella 
Hawkins  Bellau  to  $3,329.83;  by  requiring 
her  to  pay  $2,000  of  the  debt  secured  by 
mortgage  on  her  third  interest  In  the  Royal 
street  property;  by  condemning  Charles 
Hawkins  to  pay  to  Mrs.  Bellau  interest  at  5 
per  cent,  per  annum  on  $6,199.68  from  the 
6th  of  May,  1910,  until  this  judgment  Is  paid, 
and  rent  at  the  rate  of  $66.66'^6  for  her  third 
Interest  In  the  Royal  street  property  from 
the  6th  of  May,  1010,  and  as  long  as  he  oc- 
cupies the  premises;  by  allowing  him  cred-i 


it  for  the  interest  paid  by  blm  at  6  per  cent 
per  annum  on  $2,000  from  the  6th  of  July. 
1910:  and  by  reserving  whatever  right  of 
action  he  has  for  relmbnrsanent  for  taxes 
paid  by  him  on  the  real  estate  belonging  to 
his  ward.  As  thus  amended,  the  judgment 
appealed  from  Is  affirmed  at  the  coat  of 
Charles  Hawkins. 

Oil  Ai^llcatlOTs  tor  Rehearlns: 

PER  CURIAM.  The  amount  wblch  the  tu- 
tor was  condemned  to  pay  Mrs.  Bellaa  Is 
229.83,  as  shown  In  the  above  opinion.  The 
figures  $3,329.83  In  the  decree  contain  a 
clerical  error,  which  is  now  corrected  so  as 
to  read  $3,229.83. 

The  decree  In  this  case  Is  also  corrected 
so  as  to  allow  Mrs.  Bellan  legal  interest  on 
$3,220.83  from  the  6th  of  May,  1910.  until 
paid,  and  average  interest,  that  Is,  one-half 
of  the  lega\  Interest,  on  ^,989.85  from  the 
6th  of  Hay,  1910,  to  tbe  19th  of  March,  1014. 

Mrs.  Bellao  has  no  farther  dalm  on  the 
stock  of  mercfaandlse  received  by  her  tntor. 
The  applications  for  rehearing  are  denied. 


(139  La.) 

No.  21901. 

STATE  ex  reL  LABBE  et  aL  v.  MHiLSAPS, 
Secretary  of  State. 

In  re  STATE  ex  reL  PROGRESSIVE  PARTI 
OF  STATE  OF  LOUISIANA  et  al. 

(Supreme  Court  of  Louisiana.   April  8»  lOlO 

(SyUabu$  It  the  Court.} 

t,  ExjconoNs  ^164(1}— NoioNAnoNa— Com- 

TKBV    BOABD-^ONOLUSIVENESS    OW  DSd- 

siona. 

In  the  terms  of  section  56  of  Act  No.  152 
of  1898,  as  amended  by  Act  No.  132  of  1900, 
the  decid<m  of  a  majority  of  tbe  mttnbeis  of 
the  contest  board  in  a  contest  of  the  right  of  a 
candidate  to  the  nomination  of  a  political  par^ 
is  final  and  not  subject  to  review  by  the  courts. 

[Ed.  Note.— For  other  casea,  see  Elections, 
Cent  Dig.  |  136;  Dec.  Dig.  «=>154(1).] 

2.  ElBGTIONB  ^153  —  NOHIHAZIOHS  —  C%M- 

iBsx  BoAED— JnaisDicnos. 

The  contest  board  created  bj  section  SS  of 
Act  No.  162  of  1808  has  exclusive  jurisdiction 
to  coDsider  and  decide  a  contest  filed  by  any 
person  having  an  Interest  in  contMting  the  nom- 
mation  of  a  candidate  for  a  political  office,  and 
is  not  limited  to  contests  filed  by  candidates 
claiming  the  nomination  by  the  same  political 
party  for  the  same  office. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  (  135;  Dec.  Dig.  €=5l53.] 

3.  Elections  ^=>151-*NoianATioNS— Con- 
TESTS— "Paety." 

In  the  requirement  in  section  55  of  Act  No. 
152  of  189S,  that  the  perBon  contesting  the  rf?- 
ularity  of  a  certificate  of  nomination  shall  notify 
the  party  or  parties  affected  thereby,  the  tenn 
"party"  does  not  mean  the  political  party  of  tbe 
contestce.  It  means  the  individual  or  party 
whose  right  to  the  nomination  is  contested. 

[Ed.  Note.— For  other  cases,  see  ElectlMis, 
Cent  Dig.  I  133 ;  Dec.  Dig.  «=>151. 

For  other  definitions,  see  Words  and  Phmses, 
First  and  Second  Scries,  Party.] 
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i^Ucation  by  tbe  State,  on  the  relation  of 
D.  0.  Lftbbe  and  otbers,  for  writ  of  manda- 
xnns  to  W.  F.  Mlllsaps,  Secretary  of  State, 
wlQi  ai^catloii  also  by  the  State,  on  the 
rdatbm  of  tbe  ProgreBslTe  Party  of  the  State 
of  Loabdana,  for  writ  of  mandamoa  Writ 
dented,  and  arollcatlon  dismissed. 

L.  H.  Boms,  H.  S.  Sutbon,  and  Esmond 
Pbelps,  all  of  New  Orleans,  for  relators.  H, 
F.  Brunot,  of  Baton  Rouge,  pro  se. 

(TNIEI/L,  J.  The  relators  presented  to  the 
Judge  of  the  district  court  of  tbe  parish  of 
^st  Baton  Rouge  a  petition  for  a  writ  of 
mandamus  directed  to  the  secretary  of  state, 
commanding  him  to  place  upon  the  official 
ballot  to  be  voted  In  the  parish  of  St  Mar- 
tin OD  the  18th  of  April,  1916,  the  names  of 
tlie  relators  as  candidates  for  the  following 
offices,  nominees  of  tbe  Progressive  party,  re- 
spectively, viz.:  For  sheriff,  D.  G.  Labbe,  for 
coroner,  Dr.  Clarence  W.  Boring,  and  for  as- 
sessor, Onezlme  Calais,  Jr.  They  alleged  that 
the  relator,  the  Progressive  Party  of  the  State 
of  Louisiana,  appearing  through  Its  state 
central  committee  and  tbe  secretary  of  said 
committee,  was  a  body  politic,  organized  and 
existing  under  and  by  virtue  of  tbe  statutes 
of  this  state,  being  a  political  party  with  a 
franchise  and  the  right  to  nominate  its  can- 
didates and  to  have  their  names  printed  on 
the  official  ballot  under  Its  party  emblem ; 
that  It  had  nominated  a  candidate  for  Gov- 
ernor and  another  for  Lieutenant  Governor, 
and  local  candidates  in  several  parishes  and 
senatorial  and  representative  districts,  and 
had  an  interest  In  furthering  the  candidacy 
of  all  of  Its  nominees ;  and  that  its  right  to 
nmnlnate  candidates  and  to  have  their  names 
printed  on  the  official  ballot  was  founded  up- 
on the  statutes  of  this  state  and  bad  always 
been  conceded  since  It  had  polled  the  propor- 
tion of  votes  required  to  make  it  a  political 
party.   They  alleged  that  they,  tbe  candi- 
dates for  the  aforesaid  offices  In  tbe  parish 
of  St  Martin,  had  been  regularly  nominated 
at  a  convention  composed  of  delegates  reg- 
ularly elected  from  among  the  members  of 
the  Progressive  party,  to  be  voted  for  at  the 
general  election  to  be  held  on  the  18th  of 
April,  1916 ;  that  their  nominations  were  cer- 
tified to  by  the  chairman  and  secretary  of 
the  nominating  convention,  and  that  tbe  cer- 
tificates of  nomination  Id  proper  form  were 
transmitted  to  the  secretary  of  state  within 
the  time  and  In  the  manner  prescribed  by 
Uw ;  that  each  of  said  candidates  was  the 
only  nominee  of  the  Progressive  party  for 
each  office,  respectively,  and  that,  therefore, 
It  was  the  ministerial  duty  of  the  secretary 
ol  state  to  place  the  names  of  the  said  can- 
didates on  the  official  ballot,  but  tb^it  the  sec- 
retary of  state  refused  to  place  the  names 
of  said  candidates  on  tbe  official  ballot,  bas- 
ing his  refusal  on  a  ruling  of  the  contest 
txwrd  oi^anlaed  under  authority  of  section 
8B  of  Act  No.  162  of  1898,  and  statlnf  that 
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the  contest  board  had  met  and  considered  a 
protest  against  the  candidacy  or  nomination 
of  the  relators,  and  had  sustained  a  protest 
and  ordered  hbn,  the  secretary  of  state,  not 
to  place  the  names  of  the  relators  <»i  the  of- 
ficial ballot  as  the  candidates  or  nominees 
of  the  FrogresBlre  party,  and  that  its  ruling 
waa  final  and  blndbig  on  him,  the  secretary 
of  state.  Th^  alleged  that  ttie  protests  con- 
sidered and  sustained  by  the  board  of  con- 
test were  made  and  filed  only  by  tbe  Demo- 
cratie  candidates  for  the  aforesaid  offices,  re- 
spectively ;  that  no  opposition  or  contest  was 
made  by  the  I>emoeratlc  par^,  nor  by  any 
contestant  claiming  a  right  to  tibe  nomina- 
tion of  the  ProgresBlTe  party;  and  that, 
therefore,  no  omtest  had  been  made  before 
the  board  of  contest  as  contemplated  by  law. 
They  alleged  that  tbe  contest  board  bad  no 
jurisdiction  to  decide  or  omslder  the  contest 
or  complaint  made  by  the  Democratic  nom- 
inees, but  had  arbitrarily  assumed  tbe  right 
to  destroy  the  franchise  of  the  Progressive 
party  and,  in  effect,  to  name  tbe  officials  of 
the  parish  of  St  Martin  for  the  next  fbur 
years ;  that  the  exercise  of  tliat  power  was 
ai1)ltrary,  oppressive,  ultra  vires,  null,  and 
vMd,  and  was  in  violation  of  the  provisions 
of  the  law  governing  tbe  secretary  of  state, 
and  that  that  official  had  no  right  to  act  up- 
on tbe  ruling  of  the  board  of  contest  They 
averred  that  the  right  of  the  Progressive 
party  to  nominate  candidates  and  to  have 
their  names  placed  on  tbe  official  ballot  was 
granted  and  guaranteed  by  Act  No.  48  of 
1914,  amending  the  election  law  (Act  Na  152 
of  1898) ;  that  It  was  never  tbe  intent  or  pur- 
pose of  the  statute  creating  the  board  of  con- 
test to  give  that  board  authority  to  deny  the 
right  of  a  political  party  to  make  nomina- 
tions as  such ;  and  that,  if  that  ever  was  the 
Intent  of  the  general  election  law,  it  was  re- 
pealed and  superseded  by  Act  No.  48  of  1914. 
Tbe  relators  averred  Anally  that.  If  the  board 
of  contest  bad  jurisdiction  in  the  premises,  it 
was  not  exercised  in  a  lawful  manner,  be- 
cause there  was  no  notice  served  upon  tbe 
Progresijive  party,  or  upon  Its  chairman  or 
secretary,  of  any  protest  or  contest  of  tbe 
right  of  tbe  party  to  nominate  candidates  for 
otiice  In  the  parish  of  St.  Martin. 

The  judge  of  tbe  district  court  refused  to 
Issue  on  alternative  writ  of  mandamus  and 
declined  to  exercise  jurisdiction  in  the  case, 
on  tbe  ground  that  the  contest  waa  within 
the  Jurisdiction  of  the  board  of  contest  ex- 
clusively, and  that  the  ruling  of  tbe  board 
was  final  and  not  subject  to  review  by  tiie 
courta  Thereupon  the  relators  made  appli- 
cation to  this  court  for  a  writ  of  mandamus 
to  compel  the  judge  of  the  district  court  of 
the  parish  of  East  Baton  Rouge  to  exercise 
jurisdiction  and  issue  the  mandamus  to  the 
secretary  of  state.  In  their  petition  to  this 
court,  they  make  the  same  allegations  that 
were  made  in  the  petiti<m  filed  In  the  dis- 
trict court. 
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In  answer  to  the  rule  to  show  cause  why 
the  relief  prayed  for  by  the  relators  should 
not  be  granted,  the  district  Judge  admits  all 
of  the  allegations  of  fact  contained  in  their 
petition,  but  denies  the  legal  conduslons 
drawn  therefrom  by  the  relators.  He  alleges 
that,  In  refusing  to  issue  the  writ  of  manda- 
mus, he  accepted  as  true  the  relators'  allega- 
tion that  the  board  of  contest  had  met  and 
considered  and  sustained  a  contest  of  the 
nomination  of  the  relators  and  bad  ordered 
the  secretary  of  state  not  to  place  their 
ua  11168  on  the  official  ballot  The  respondent 
Judge  avers  that  he  assumed  that  the  board 
of  contest  had  considered  and  acted  upon 
tbe  question  of  regularity  or  Irregularity  of 
the  certificates  of  nomination  and  had  sus- 
tained the  contest  on  legal  grounds ;  that  he 
considered  that  tbe  acts  complained  of  were 
those  of  tbe  board  of  contest  and  not  of  the 
secretary  of  state ;  tbat  be  (the  district  judge) 
had  no  Jurisdiction  or  authority  to  compel 
the  secretary  of  state  to  do  wbat  the  board 
of  contest  bad  ft>rbldden;  and  that  he  had 
no  Jurisdiction  or  authority  to  controL  the 
board  In  the  exercise  of  tbe  discretion  which 
tbe  law  had  vested  in  the  members  of  the 
board  exdnsiTely. 

Tbe  pleadings  do  not  Inform  us  of  tbe  cause 
or  ground  of  the  contest  before  the  contest 
board;  nor  was  tbe  district  Judge,  nor  are 
we,  called  iipon  to  review  tJm  ruling  of  tbe 
board. 

[1]  The  relators'  counsel  admit  In  their 
brief  filed  In  this  court  that,  if  tbe  board  of 
contest  had  Jurisdiction  to  consider  and  de- 
cide tbe  protest  or  contest  of  th^  rit^t  to 
the  nomination  in  question,  tbe  decision  of 
tbe  board  was  final  and  the  district  court 
had  no  juzlsdlctlw  In  tlie  premises.  They 
contend,  however,  that  the  statute  defining 
the  Jurisdiction  of  the  board  of  contest  lim- 
its it  to  cases  where  there  are  a  greater  num- 
ber of  claimants  of  the  nomlnatt<m  of  the 
same  party  for  tbe  same  ofilce  than  there  are 
ofllcers  to  be  elected. 

[2]  It  Is  true  that  section  56  of  Act  No. 
152  of  1888.  as  amended  by  Act  No.  132  of 
1900,  declaring  that  It  shall  be  the  duty  of 
the  contest  board  to  determine  whldi  can- 
didate, if  any.  Is  entitled  to  a  party  nomina- 
tion, expressly  mentions  only  contests  in 
which  a  greater  number  of  candidates  claims 
tbe  nomination  of  the  same  party  than  there 
are  officers  to  be  elected.  But  this  section 
of  the  law  expressly  declares  that  the  con* 
test  board  shall  have  authority  to  deter- 
mine not  only  which  candidate,  but  whether 
any  candidate,  Is  entitled  to  the  nomina- 
tion. The  statute,  therefore,  plainly  con- 
templates tbat  the  right  of  any  and  all  can- 
didates claiming  tbe  nomination  of  the  same 
party  for  the  same  office  may  be  contested, 
and  tbat  the  board  shall  have  Jurisdiction 
to  determine  whether  any  of  the  candidates 
Is  entitled  to  the  nomination ;  from  which  it 
follows  that  the  regularity  of  a  certificate 
f>f  nomination  may  be  contested  by  any  per- 


(U. 

son  having  an  interest  in  the  conteat,  though 
not  claiming  the  nomination  from  the  same 

party. 

Section  55  of  tbe  statute,  as  amended,  de- 
clares tbat  certificates  of  nomination  that 
appear  to  be  in  conformity  with  the  provi- 
sions of  the  act  shall  be  deemed  to  be  regu- 
lar unless  an  objection  to  their  regularity  Is 
made  In  writing  within  72  hours  after  tbe 
last  day  allowed  by  law  for  filing  the  cer- 
tificates of  nomination,  and  that  objections 
arising  In  relation  thereto  shall  be  omslder- 
ed  by  the  contest  board,  ccKuposed  of  the  sec- 
retary of  state,  the  auditor,  the  treasurer, 
and  two  electors  to  be  appointed  by  tbe  Gov- 
ernor within  24  hours  after  the  last  day  and 
hour  allowed  for  the  filing  of  objections; 
and  it  provides  tbat  the  decision  of  a  ma- 
jority of  the  members  of  the  board  shall  be 
flnaL  Tbia  section  of  the  law,  creating  the 
contest  tKiard  and  giving  It  exclusive  and 
final  Jurisdlctlmi  to  consider  and  decide  con- 
tests arising  In  relation  to  the  regularity  of 
certificates  of  nomlnabi(»i,  does  not,  express- 
ly nor  by  Implication,  limit  Its  Jurisdiction  to 
C(nitest8  filed  by  candidates  of  the  same 
I>arty  for  tbe  same  office;  and  we  have  do 
authority  to  legislate  cm  this  subject 

In  tbe  case  of  State  ex  rd.  Bnrhe  e/t  aL  v. 
Foster,  Judge,  et  al..  Ul  Uu  0S9,  36  Sonth. 
32,  It  was  said: 

"The  decision  of  dtopates  as  to  party  nomina- 
ti<»ia  rests  with  the  party  whose  noeoination  is 
claimed,  in  the  absence  of  statutory  regulatitns 
to  the  contrarT.  The  jurisdictira  of  courts,  in 
Buch  matters,  is  purely  statutory.  Act  No.  152, 
p.  266,  of  1888,  C<ufer8  no  JurisdictlfHi  whatever 
on  the  courts,  but  creates  a  board  of  contest, 
whose  decision  is  made  final  on  all  questioos 
within  its  cognizance." 

In  tbe  case  of  State  ex  reL  Tebault 
V.  John  T.  Michel,  Secretary  of  State,  122 
La.  188,  47  South.  460,  the  regularity  of  the 
nomination  of  a  candidate  for  mayor  of  the 
dty  of  New  Orleans  by  nomination  papers 
of  the  Independent  Democratic  League  was 
contested  by  James  O.  Henrlques  as  citizen, 
elector,  Democrat,  and  chairman  of  tbe  Dem- 
ocratic executive  committee.  The  board  of 
contest  considered  and  sustained  the  con- 
test, although  It  was  not  made  by  a  candi- 
date claiming  the  nomination  of  the  same 
party  for  the  same  office.  Tbe  secretary  of 
state,  therefore,  refused  to  place  the  name  of 
the  candidate  of  the  Independent  Democratic 
League  on  the  official  ballot;  and.  In  tbe 
suit  to  compel  him  to  place  tbe  name  of  the 
candidate  on  the  official  ballot.  It  was  held 
that  he  could  not  be  compelled  by  manda- 
mus to  do  that  which  the  law  did  not  au- 
thorize him  to  do.  One  of  the  comi4alnts  be- 
fore this  court  was  tbat: 

"Tiie  objector  was  without  Interest  or  caparity 
to  make  the  objections  upon  which  the  alleged 
or  supposed  contest  was  based." 

To  wblcta  this  court  r^Ied: 

"The  ri^ht  to  make  the  objectloiiB  It  not  coo 
fined  to  any  particular  individual  or  class." 

The  rotors'  contentdon  that  sectluia  66 
and  66  (tf  Act  152  (tf'1888  were  amended  far 
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Act  No.  48  of  1914,  so  as  to  deprive  the  con- 
test board  of  Its  Jnrl8dlctt<»i  of  a  contest 
filed  by  another  perstm  than  a  candlOate  for 
the  nomination  of  the  same  party  for  the 
same  office,  or  to  vest  in  the  courts  juris- 
diction  to  lev&se  the  rulings  of  the  contest 
tward  in  snch  cases,  is  not  well  founded. 
The  AiA  ct  1914  did  not  change  the  law  In 
that  respect  It  amended  <Bay  sectifHis  49 
and  64  of  Act  No.  152  of  1898.  SectAoa  49 
relates  only  to  nominations  by  convention, 
and  makes  no  reference  whatever  to  coa- 
te&tM  or  to  the  contest  board.  It  originally 
provided  that  nominations  mii^t  be  made 
by  a  cmTentton  of  delegates  reiwesentlnc  a 
pcdltlcal  party  that  bad  polled  26  per  oenL 
of  the  oitlre  vote  cast  In  the  last  gen»al 
election  preceding  the  holding  of  such  con- 
vention.  It  was  amended  by  Act  No.  132  of 
1900  80  as  to  reduce  tlie  requirement  to  the 
polling  of  10  per  cent  of  the  entire  vote 
cast  at  the  last  state  dectlcm  preceding  the 
holding  of  the  convention;  and  It  ms  fnr^ 
ther  amended  1^  Act  Na  48  of  1914  so  as  to 
provide  that  a  political  patty  might  nom- 
inate candtdates  1^  oonraotlon  If  It  had  poll- 
ed at  least  10  per  cwt.  of  the  entire  vote 
cut  at  the  last  preceding  state  electim  or 
United  States  presidential  election.  Section 
64  of  Act  Na  162  of  1896,  as  amended  by  the 
Acta  of  1900  and  1914,  relates  to  the  same 
subject  It  limits  the  number  of  qualified 
TQten  of  Oe  Sectoral  district  or  division 
neeessaiy  to  constltnte  a  (»ncas  or  to  make 
a  Domination  or  choose  delegates  to  a  nomi- 
nating conventioD.  Hence  t^e  law  vesting 
exdualve  Jurisdiction  to  the  contest  board  to 
determine  the  legnlarlty  of  certlflcates  of 
Domination  has  not  been  altered  or  amended 
since  the  decisions,  were  rendered  by  this 
court  In  the  cases  dted  aboro. 

(I]  Ibe  complaint  that  no  notice  ot  the 
contest  was  served  upm  the  Progressive  Par- 
ty or  iqKm  the  chairman  or  secretary  ot  the 
state  central  committee  of  that  party  is 
wUhmit  merit  The  statute  (section  66  of 
Act  Na  162  of  1808,  as  amended  by  Act  No. 
132  of  100(9  only  requires  that  ttte  objector 
to  the  rwilarlty  of  a  certlflcate  of  nomina- 
tion shall  notify  the  party  or  parties  affect- 
ed therein,  and  ^11  certify  under  oath  to 
the  secretary  of  state  In  what  manner  he  has 
notified  suCh  party.  We  Interpret  this  to 
mean  that  t3ie  ot^ector  or  cmtestor  shall 
notify  the  candidate  vrtiose  certlflcate  ot 
nomination  Is  contested.  If  the  Legislature 
had  Intended  to  require  notice  of  a  contest 
to  be  ^ven  to  the  chairman  or  secretary  of 
Ite  State  Central  Committee  of  the  po- 
litical party  whose  candidate's  nomination  Is 
omtested,  t2ie  requirement  wonid  have  been 
cxffeased  in  plain  terms.  The  term  "party 
or  parties  affected  thereby"  does  not  mean 
political  party  or  parties  in  the  seaise  In 
whiefa  the  relators  Interpret  It 

The  complaint  or  argument  that  ttds  in- 
terpretation of  the  law  allows  the  contest 


board  to  perpetuate  the  dominant  party  In 
power  and,  in  some  Instances,  to  control  the 
elections.  Is  an  objection  to  the  system  of 
party  nominations,  to  be  addressed  to  the 
legislature,  not  the  courts. 

Our  conclusion  Is  that  the  district  Judge 
was  without  Jurisdiction  to  compel  the  sec- 
retary of  state  to  place  the  names  of  the 
relators  upon  the  official  ballot,  and  that  the 
refusal  to  issue  the  alternative  writ  of  man- 
damus was  in  accordance  with,  the  law. 

far  the  reasons  assigned,  the  relief  pray- 
ed for  Is  denied,  and  the  relators*  appllca- 
tlm  U  dismissed. 


089  LaJ 


No.  21900. 


SRFATE  ex  reL  ELFEB  et  aL  v.  IflLIJSAPS, 
Secr^ry  of  State. 

In  re  STATE  ex  reL  PROGRESSIVB  PARTY 
OF  STATE  OF  LOUISIANA  et  sL 

(Supreme  Court  of  Lonisiima.   April  8,  1916.t 

Application  by  the  State,  on  the  relation  of 
Charles  Etfer  and  others,  for  writ  of  mandamus 
to  W.  F.  MiUsaps,  Secretary  of  State,  with  ap- 
plicatioD  also  by  the  State,  on  the  rdaticn  of 
the  Progressive  Partv  of  tne  State  of  Louisi- 
ana for  writ  of  manaamua.  Writs  denied,  and 
applications  dismissed. 

L.  H.  Bums,  H.  S.  Suthon,  and  Esmond 
Phdps,  all  of  New  Orleans,  for  relators.  H.  F. 
Bnmot,  of  Baton  Rouse,  pro  se. 

O'NIELL,  J.  The  pleadings  and  issues  pre- 
sented in  this  case  are  the  same  as  in  the  case 
of  State  ex  r«L  D.  O.  Labbe  et  aL  v.  W.  F. 
Millsaps,  Secretary  of  State^  No.  21901,  71 
South.  496,  decided  this  day,  except  that  the 
relators  in  this  case  are  not  the  same  individu- 
als. They  are  Charles  Elfer,  candidate  tor 
sheriff,  and  Ortman  W.  Crawford,  candidate  for 
represeatadve,  of  the  parish  of  St  Charles. 

For  the  reasons  assigned  in  the  case  of  State 
ex  reL  D.  C.  Labbe  et  aL  v.  W.  F.  MUlsape, 
Secretary  of  State,  In  re  State  ex  reL  Progres- 
sive Party  of  the  State  of  Louisiana  et  al,  71 
South.  496,  applying  for  a  writ  of  mandamus, 
it  is  ordered  that  the  relief  prayed  for  in  thin 
case  be  denied,  and  that  the  relators'  appUca- 
tioQ  be  dismissed. 

(130  Lo.)  — - 
No.  20696. 

WALKER  et  ux.  v.  RODRIGUEZ  et  aL 
(Supreme  Court  of  Louisiana.   March  20,  1916. 
Rehearing  Denied  April  24,  1910.) 

(SvUahua  by  th*i  CourtJ 

1.  Stbket  RAiutoAoa  4=>0S(S)  —  Persons 
CBOSBina  l^oKs— DuTT  to  look  ano  Lis- 

TSU. 

Street  cars  in  the  city  of  New  Orleans 
have  the  right  of  way;  and  it  is  the  duty  of 
others  In  crossing  car  tracks  to  look  and  hstm 
for  the  approach  of  cars. 

[Ed.  Note^For  other  cases,  see  Street  Rail- 
roads, Gent  Dig.  i  2US;  Dec.  I^.  «=»9S(8).] 

2.  MuniozFAL  CoBFOBAnoNS  ^»T0e(l) — 
Streets— Pebboral  Iitjubies— Autouobilb 

Accident. 

Persons  running  automobiles  through  the 
streets  of  a  city  should  have  them  nnder  con- 
trol, particularly  at  street  railroad  crossings, 
and  avoid  coUiding  with  street  cars,  and  to 
stop,  and  not  to  swerve  from  their  courses  on- 
to places  where  they  have  no  right  to  t>&  And 
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if  they  inflict  iojaries  upon  penonB  wbo  are 
not  shown  to  have  contributed  to  the  accident, 
they  will  be  held  responsible  in  damages  for 
injuries  thus  inflicted. 

[Ed.  Note.— For  other  cases,  see  Mnntclpal 
Corporations,  Cent.  Dig.  f  161S:  Dsc.  Dig.  «=> 
7«SS).3 

Appeal  from  CItII  District  Court,  Parish 
of  Orleans ;  George  H.  Th^ard,  Judge. 

Action  by  Soeepb  A.  Walker  and  wife, 
for  the  use  of  tb^  minor  child,  Ida  Walker, 
against  Bene  Bodriguez  and  others.  From 
a  judgment  for  defendants,  plaintlfts  appeal. 
Affirmed. 

James  L^endre,  of  iNew  Orleans,  for  ai>- 
pellants.  P.  Jj.  Fourchy,  of  New  Orleans,  for 
appellees. 

SOlfMEBVItJLB,  J.  Plaintiffs  are  colored 
persons,  tbe  parents  of  Ida  Walker,  a  girl 
17  years  of  age,  who,  with  a  companion,  was 
walking  in  Canal  street,  January  5,  1B13, 
about  8  o'dock  in  the  eveidng,  when  she  and 
her  companion  were  knocked  down  by  an 
automobile,  being  driven  by  one  of  the  de- 
fendants, Bene  Bodiiguea.  Her  ^xlght  foot 
was  crushed  benoith  one  at  the  whe^  -of 
the  machine.  The  navicular  Ixme  and  the 
necks  of  the  second,  third,  and  fourth  meta- 
tarsal bone  were  fractured.  And  plaintlfls 
have  asked  for  Judgment  in  dunages  In  the 
sum  of  $6,060; 

The  def^dants,  Bene  and  Albert  Bodrl- 
gues,  excepted  on  several  grounda,  which 
exceptions  were  properly  ov^ruled.  And, 
as  th^  have  not  been  urged  in  oral  or  print- 
ed argument  in  this  court,  they  will  be  c<»i- 
sldered  to  have  berai  abandooed. 

The  defendants  answered,  denying  the  al- 
legations contained  ta  plaintlfEB*  petition, 
and  averred  that  if  an  accident  happened  to 
plalntiiEs'  daughter,  at  the  time  and  In  the 
manner  set  forth  in  the  petition,  it  was 
unavoidable;  and,  if  not  unavoidable,  then 
it  was  the  result  of  oontrlbutory  negligence 
by  her. 

There  was  Judgm«it  in  favor  of  defend- 
ants, and  plaintiffs  have  appealed. 

The  testimony  on  b^ialf  o£  plaintiffs  shows 
that  their  daughter,  with  a  companion,  was 
crossing  the  neutral  ground  in  South  Bam- 
part  street,  at  the  intersection  of  Canal 
street,  when  plaintiffs'  daughter,  who  will 
hereafter  be  called  Uie  plaintiff,  observed 
a  lake  md  car,  coming  down  Bampart  street, 
and  she  said  to  her  companion:  "Hurry  1 
Let  us  get  out  of  the  way  of  the  car."  And 
he  said,  "All  right"  They  steiq>ed  from 
the  neutral  ground  onto  the  roadway  in 
SouUi  Bampart  street,  going  in  the  dlrecUon 
of  the  Eddewalk  on  the  east,  or  river,  side 
of  that  street  Tbey,  plaintiff  and  her  com- 
panion, did  not  see  or  hear  the  aut(»noblle 
cwning  behind  them,  and  going  in  1^  direc- 
tion of  the  Tivw ;  and  they  had  no  reason  to 
expect  that  an  automobile  going  in  that  di- 
rection would  have  left  the  roadway  in  Canal 
street,  and  have  crossed  the  neutral  ground 


in  South  Bampart  street  and  run  onto  the 
roadway  in  South  Bampart  street  where 
they  were  walking.  Defendants  have  fslled 
to  prove  any  contributory  negllgepee  ca  the 
part  of  plaintiff. 

The  defendants,  and  their  witnesses,  datm 
that  th^  were  in  Canal  street  on  the  road- 
way, when  they  observed  a  lake  end  train 
moving  on  the  neutral  ground  of  Canal  street 
as  it  was  turning  Into  South  Bampart  street, 
and  that  they  veered  from  Qieir  coarse  to 
avoid  a  collision  with  the  train;  and  they 
argue  that  the  acddeot  to  idalntiff  was  un- 
avoidable. 

[1]  It  was  clearly  the  duty  of  dataidants 
to  have  seen  the  lake  end  train,  and  to  have 
bad  tfa^  machine  under  sodt  control  as  to 
have  stopped  It  In  time  to  have  avoided  a 
collision  thoewlth.  Th^  knew,  or  th^ 
should  have  known,  that  tlie  lake  train  would 
turn  from  the  neutral  ground  In  Ganal  street 
into  Sooth  Bampart  street;  and  they  dionld 
not  have  run  in  frcmt  of  the  moving  train. 
One  of  the  witnesses  for  the  defendants  tes- 
tified: '^he  West  IDnd  ear  stopped  In  the 
curve."  If  tibat  was  tnie,  it  was  shown  that 
the  West  End  train  vras  not  goinc  at  a  voy 
rapid  rate  of  speed,  and  that  it  stopped  in 
time  for  the  defOidants  to  have  followed 
their  course,  and  not  to  have  swerved  from 
it  If  they  had  done  so,  tlw  accident  would 
not  have  happened. 

Besides,  tlu  train  had  the  right  of  way, 
and  It  was  the  duty  of  the  defendants  to 
have  guided  and  controlled  thdr  car,  and 
to  have  yielded  right  of  way,  wttbont 
running  over  the  nentral  ground,  and  Injur- 
ing plaintiff  In  ao  d<dng. 

[2]  Defoidants  deny  that  the  automobile 
stmck  tlie  plaintiff,  and  thsf  argue  that  it 
may  have  struck  her  companion,  who  wsa 
thrown  to  one  side,  and.  In  falUns,  he  strait 
the  plaintiff,  and  tliat  she  rec^ved  her  in- 
juries in  that  way.  But  the  pr^wnderanoe 
of  evidoioe  shows  that  the  at^moblle 
struck'  the  ^alntlfl  and  knocked  her  down; 
and,  even  if  this  wers  not  so,  and  she  was 
stnuA  by  her  companion,  wbo,  in  tun,  had 
been  thrown  to  the  groimd  by  the  madilne 
of  defendants,  they,  the  defendants,  would 
still  be  liable.  The  evidence  also  is  that 
one  of  ttie  wheels  of  the  heavy  automobile 
passed  over  the  right  fOot  of  plaintift,  and 
that,  while  it  may  not  be  pmnanently  In- 
jured, she  has  suffered  mndi  from  the  acci- 
dent and  she  la  likely  to  limp  the  balance 
of  her  Ute.  Before  the  aoddoit  die  was 
earning  fl8  a  month,  and,  because  of  her  in- 
capacity she  is  earning  bat  flO  per  month 
now. 

Defmdant  Bene  Bodriguea,  who  was  driv^ 
ing  the  machine  looked  too  Ute  to  see  the 
oncoming  West  ^nd  train  to  have  averted  an 
accident;  and  to  have  looked  too  late  wai 
not  to  have  looked  at  all.  Shields  t.  Vair- 
child,  130  La.  648,  58  South.  497;  Boylcn 
V.  New  Orleans  By.  ft  Ii|^t  Ooh  ISft  La.  — . 
71  South.  860.  It  was  grosa  fault  on  his  part 
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not  to  bare  looked  and  listened  for  tbe  steam 
train  at  the  crossing.  HIb  neglect  to  do  00 
wu  inexcusable.  G.  C.  3550,  No.  13. 

The  damages  will  be  flxed  at  ^2,000. 

It  18  therefore  ordered,  adjudged,  and  de- 
creed tbat  the  Indgment  appealed  from  be 
aim  oiled,  avoided,  and  reversed  la  so  far  as 
Rene  Rodriguez  la  concerned,  and  that  there 
now  be  Judgment  in  favor  of  plaintlCCa,  and 
against  def  mdant  Rene  Rodriguez  In  the  sum 
of  $2,000,  with  interest  from  date  of  Judg- 
ment, and  for  costs.  In  otlier  reopecto,  the 
Jodgmoit  la  affirmed. 


(139  La.) 

No.  20717. 
GU1CRARD  T.  HOWARD  et  aL 
(Supreme  Court  of  Lonlsiaua.  Mardi  20,  1916. 
Rebearinv  Denied  ApHl  24,  1916.) 

fSyllabu*  by  the  Court,) 

BBOKXBS  «=»49(1)  —  BlOBT  TO  COUHISSION— 

PlBPOBUAnCE  OF  CONTK&CT. 

A  real  estate  broker,  who  has  neither  sold 
nor  found  a  purchaser  fbr  the  proper^  of  his 
principal,  la  not  entitled  to  emnmiinena  for 
his  services. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  I  70;  Dec.  Dig.  «=»49a).] 

Appeal  from  Clrll  District  Covrt,  Pariah 
of  Orleans ;  T.  C.  W.  Ellis,  Judge. 

Action  by  R.  G.  Guerard  against  A.  P. 
Howard  and  others.  From  a  Judgment  for 
dtfendantB,  plaintiff  aKieals,  AlBrmed. 

D.  a  H.  Caiafle,  ot  New  Organs,  A.  D, 
Piestffli,  of  BedUey,  W.  Va.,  and  B.  Bramet 
White,  of  New  Orleeiu  (W.  L.  Hughes,  of 
New  Orieuis,  of  oonnsAD,  for  app^ant. 
Oustrnve  Lemle,  of  New  Orleana,  for  appel- 

ISML 

LAND,  J.  The  case  of  plaintiff,  as  alleged 
in  his  petition,  is  as  follows: 

On  or  about  October  16,  1912,  the  defend- 
ants emftloyed  plaintiff  as  a  real  estate  agent 
to  find  a  purchaser  for  their  residence  prop- 
erty,  dtuated  In  the  square  bounded  by  St. 
Charles,  Carondelet,  Poydras,  and  Lafayette 
streets,  and  agreed  at  that  time  to  pay  pbila- 
Wff  for  his  services  2%  per  cent  upon  the 
selling  price  of  the  property. 

On  October  22,  1912,  plaintiff  offered  said 
property  for  sale  to  the  Boston  Club  for 
5225,000,  and  on  October  24,  1912,  as  author- 
ised by  the  defendant  Alvln  P.  Howard,  re- 
offered  the  same  property  to  said  club  for 
$220,000. 

Plaintiff  continued  to  negotiate  for  the 
sale  of  said  property  until  December  7,  1912, 
OD  which  day  an  agreement  of  purchase  and 
Bale  of  said  property  was  signed  and  executed 
between  the  defendants  and  the  said  Boston 
Clnb,  whereby  the  defendants  agreed  to  sell, 
and  the  B<»ton  Club  to  buy,  the  said  prop- 
erty, known  as  the  Howard  residence. 

Said  agreement  of  purchase  and  sale  was 


made  snbject  to  terms,  conditions,  and  atlpn- 
latlons,  agreeable  to  defendants;  and  on  or 
before  February  28,  1913,  all  the  conditions 
upon  which  said  agreement  depended  had 
happened  and  bad  been  fully  compiled  with. 

Notwithstanding  the  completed  agreement 
of  sale,  enforceable  In  the  courts,  defendants 
have  taken  no  action  to  carry  said  agreement 
into  effect,  and  do  not  intend  to  enforce  said 
contract,  and  have  refused  to  pay  plaintiff 
for  his  services  aa  real  estate  agent  a  com- 
mission of  2^  per  cent,  on  |200,000,  offered 
by  the  Boston  Club  and  accepted  by  tbe  de- 
fendanta  In  the  agreement  of  December  7, 
1912. 

Wherefore  tbe  plaintiff  on  AprU  7,  1913, 
iDsUtuted  the  present  suit  to  recover  of  tbe 
defendants  tbe  sum  of  $5,000,  with  legal  in- 
terest thereon  from  Judicial  demand,  and 
costs. 

lUe  i^iTeement  of  December  7,  1913,  rotor- 
red  to  in  the  petttlbn,  was  made  subject  to 
several  condltlcms,  one  of  which  waa  that 
"the  purchaser  shall  be  able  to  sell  its  pres- 
ent clnb  site  on  Canal  street  on  or  befbre 
February  28.  1913,  for  not  leas  than  three 
hundred  and  twenty-five  thousand  dollars," 
upon  such  terms  as  It  might  deem  tteet.  It 
was  agreed  and  understood  that  in  the  event 
of  tbe  n<Mifnlflllment  of  the  conditions  or 
any  of  them  within  90  days  thereafter,  the 
agreemoit  dionld  at  (moe  become  void  and  of 
no  effect. 

The  defendant  denied  the  alleged  agree- 
ment to  pay  plaintlfl  commissions  toe  the 
sale  of  their  residence,  but  averred  that  the 
agreement  aa  to  c«nmlBst(nis  was  predicated 
on  their  purchase  of  tbe  Boston  Club  prop- 
erty fbr  982S,000^  and  tbat  the  purdiaae  waa 
predicated  on  tbdr  atdUty  to  resell  tbe  prop- 
erty for  9310,000.  DffiCendants  avwred  tbat 
the  Boetcm  Ctob  advertised  and  offered  Its 
properQr  for  sale  on  February  26,  U18,  at 
public  anctkm,  bnt  received  no  bid  for  the 
same;  and  on  the  same  day  defendant  Alvln 
P.  Howard  i«ceived  from  J.  Weia  &  Co.  a 
propositlou  to  panose  the  clnb  property  for 
fSlO^OOO,  whidt  was  made  known  to  tbe 
plaintiff,  who  advised  that  aald  d^endant 
make  a  proposition  to  purchase  the  said 
pr<^rty  fmr  |32S,000,  on  tbe  terms  and  con- 
ditltms  stated  in  the  advertisement  for  sale 
at  public  anctloo,  idaintiff  to  he  paid  a  com- 
mission of  2^  per  caaLt  and  tbe  propwty, 
when  purchased,  to  be  at  once  transferred  to 
third  persfms  for  fS10,000,  '*tbns  making  tbe 
defendants  acquire  for  their  property  9186.- 
000." 

Defendants  further  averred  that  Alvln  P. 
Howard  made  a  prt^^osltlon  to  tbe  Boston 
Club  to  purchase  the  property  for  9325.000 
on  tbe  terms  as  advertised,  except  that  a 
commiaslcm  was  to  be  paid  to  the  plaintiff ; 
that  said  proposition  was  declined,  and  on 
February  27,  1913,  the  said  Howard  made 
another  proposition  to  the  Bosttm  Club  to 
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puichaBe  the  property,  for  $325,000  on  the 
terms  and  conditions  set  fortb  In  the  agree- 
ment of  December  7,  1912. 

Defendants  averred  that  the  proposition 
was  taken  under  advisement  by  the  Boston 
GInb,  and  matters  remained  In  this  position 
until  March  1,  1913,  when  defendants  were 
Informed  by  the  parties  represented  by  J. 
Wlels  it  Co.  that  unless  their  offer  to  pur- 
chase was  definitely  accepted  by  6  p.  m.  of 
Tuesday,  March  4,  1913,  It  was  withdrawn; 
that  defendant  Alvln  P.  Howard  thereupon 
notified  the  Boston  Club  that  unless  his  otCet 
to  purchase  was  accepted  by  S  p.  m.  of 
March  4,  1813,  It  was  withdrawn. 

Defendants  further  averred  that  the  Voard 
of  directors  of  the  B<«ton  dub  met  on  the 
same  day,  but  made  no  definite  acceptance 
of  aald  proposition;  that  the  parties  repre- 
sented by  J.  Wels  &  Co.  insisted  on  a  defi- 
nite answer  being  given  to  them  by  6  p.  m. 
of  March  4.  1918,  and  as  the  said  Howard 
was  nnwliUng  to  pondiase  the  Boston  C^nb 
property  unless  there  was  a  certainty  of  an 
Immediate  resale  to  the  parties  repreeented 
J.  &  Co.,  be  withdrew  his  offer,  and 
the  BoBtM  Olab  did  not  aeU  its  property  to 
any  one. 

Defendants  further  averred  that  the  Bos- 
ton GInb,  baring  failed  to  sell  its  property, 
made  no  pnrcbaae  of  defendants  property, 
and  defendanta,  nM  having  been  able  to  sell 
tbdr  property  to  any  <me,  plaintiff,  there- 
fore^ is  not  entitled  to  any  commlaalon,  even 
if  tbere  was  any  agreement  to  pay  him  any 
commission  on  what  defendants'  property 
wonld  sell  for,  wbldi  Is  denied,  and  that 
the  said  otter  by  Alvln  P.  Howard  to  pur^ 
dmse  the  Boafbn  Olub  property  and  tbe  ccm- 
dlti<mB  under  which  It  was  made  were  well 
known  by  the  idalntiff.  who  was  a  party  to 
the  entire  inroceedlngs,  to  be  part  ol  a  fixed 
plan  by  wbltA  aald  Howard  was  to  acquire 
tbe  proper^  for  4S2S.00O,  and  sell  It  to 
itenta  and  Benjamin  (represented  J.  VTels 
&  Co.)  for  $310,000,  80  that  defoidants  could 
sell  tbelr  pn^r^  to  tbe  Boston  Olab  for 
$200,000.  Defendants  farther  averred  that 
It  tbe  deal  had  beoi  consummated  tbey 
would  have  recdved  mly  $185,000  tta  the 
proper^. 

There  was  Judgment  in  favw  of  tbe  de- 
f^idants,  and  tlie  plaintiff  bas  appealed. 

D^endanb^  cause  of  action,  as  set  forth  In 
his  petition,  is  t)ased  on  the  ai^eement  of 
December  12,  1912,  coupled  with  allega- 
tions— 

"that  on  or  before  February  2S,  1913,  atl  the 
condidona  upon  which  the  agreement  of  sale 
between  defendants  and  the  Boston  Club  depend- 
ed had  happened  and  had  been  fully  complied 
with,  which  was  within  the  time  and  terms  stip- 
ulated and  set  forth  in  the  contract  of  pur- 
chase and  sale  hereto  annexed." 

That  agreement  was  conditional  on  the 
ability  of  the  Boston  Club  to  sell  Its  site  In 
Canal  street  on  or  before  February  28, 1913, 
for  not  less  than  $325,000. 

The  said  site  was  advertised  for  sale  at 


public  auction  on  February  2^  1018,  and  was 
on  that  day  offered  for  sale,  bat  there  was 

no  bidder. 

On  the  day  of  sale,  3.  Wels  ft  Ok,  In  bebalf 
of  their  clients,  wrote  to  Alvln  P.  Howard, 
offering  to  pay  him  $810,000  for  tbe  Boatoa 
Club  property,  on  the  terms  and  conditions 
under  which  the  looper^  was  tiered  tor  sale 
at  public  auction;  Howard  to  pay  J.  Wds 
&  Oo.  a  omnmlssiOD  of  $2,500  If  Qie  tmuao- 
tlon  was  consummated.  On  Febroary  27, 
1913,  B.  W.  Mente  and  S.  Y.  Benjamin,  the 
cUents  of  J.  Weis  ft  Co.,  wrote  to  tbe  ^ala- 
tlff,  maidng  a  more  detailed  offtf  to  pui^ 
chase  tbe  same  proper^,  lor  the  same  pcloe, 
and  for  the  same  conmilscd<nL 

Alvln  P.  Howard  authorized  the  acceptance 
of  this  pTopositiim,  subject  to  tlie  Boston 
Club  acceptUig  his  offer  ot  the  same  date. 

On  tbe  same  day  Alvln  P.  Howard  made  a 
proportion  in  a  letter  to  ttie  Boston  Clid»  to 
pur(4ia8e  Ite  site  proper^  for  $820,000  upon 
sudi  terms  as  to  cash  and  credit  pntions  as 
the  club  might  fix.  Tbe  prcvoslti(Hi  was  cm- 
ditioned  on  the  <dub*B  slmaltaneons  purdiase 
of  tbe  Howard  property  as  per  agrean«t  of 
December  7,  1912.  The  letter  oondnded  ai 
foUows: 

"I  will  be  much  obliged  if  you  will  at  once 
draft  an  agreement  inserting  such  terms  and 
conditioQB  as  to  cash  and  credit  portions  ui  the 
selling  price  as  you  may  dean  advisable^  and  I 
will  at  once  accept  the  same." 

According  to  the  plaintiff's  testimony  tbe 
Boston  Club  had  a  meeting  on  Bfarch  28, 
1918,  to  ctnudder  Howard's  prt^wsitiai,  and 
after  asking  for  farther  time,  whldi  Ur. 
Howard  refused  to  give,  tbe  mertlng  adjonni- 
ed  without  action,  on  the  day  on  wMch  the 
contract  expired. 

On  March  4, 1918,  the  board  of  govenunoit 
of  tbe  Boston  Club  met  and  ad<vited  tbe  fol- 
lowing resolntlon: 

"Resolved:  That  it  la  the  sense  of  the  board 
that  it  should  accept  Mr.  Howard's  proposi- 
tion of  February  27,  1813,  if  wittin.the  clab'a 
obligation  under  its  contract  with  the  Howards 
of  December  7.  1912,  and  to  that  end,  that  tbe 
opinion  of  a  dlsiuterested  attorney  be  procured 
within  48  hours  as  to  the  dob's  obligation  In 
the  premises." 

According  to  plaintiff's  testimony,  the 
above  resolution  was  read  to  Mr.  Howard, 
and  the  attorney  for  the  dab  aald  to  bim, 
"You  win  have  to  give  us  more  time,"  and 
Howard  replied  tbat  the  time  limit  for  ac- 
ceptance had  expired,  and  his  offer  was  off, 
and  "tbe  matter  absolutely  died  right  there." 
As  a  matter  of  fact,  both  the  time  limit  fixed 
by  Howard,  and  the  time  limit  fixed  by  Men- 
te and  Benjamin  had  expired.  The  time  Un- 
it fixed  by  the  contract  of  December  7, 1913. 
had  expired  four  days  previously.  The  flnsl 
result  was  that  no  sale  of  the  property  of  tbe 
Boston  CAub,  or  of  the  Howards  was  ever 
made. 

Plaintiff's  theory  Is  that  be  Is  entitled  to 
commis^ons,  because  all  the  conditions  of 
the  agreement  of  December  7, 1812,  have  hap- 
pened, and  the  Boston  Glub  is  therefore 
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toiiiMl  to  pay  tb^  defaidanto  9200.000  for 
their  property.  The  essential  condition  of 
tbe  8Ble  oi  the  Boston  cash's  site  An'  9825r 
OOOnerer  happened. 

As  already  stated,  after  the  fiUlnm  of  the 
uictlmL  sale  of  February  26,  1913,  Howard 
made  an  earnest  effort  to  purchase  the'  Boe- 
toa  Club  property.  He  was  astdsted  In  thlB 
deal  by  the  plaintiff  frcnn  the  beglpnlng  to 
the  ad,  and  the  latter  was  present  what  Mr. 
Howard  withdrew  his  offer  of  February  27, 
1913,  to  the  Boston  (^ub,  and  made  no  objec- 
Uon  to  the  wlthdzmwaL  Uente  uid  Benja- 
min were  Inslstlne  upon  the  acceptance  or 
withdrawal  ot  the  offer,  and  th^r  time  limit 
bad  expired.  The  plaintiff  admits  In  his  tes- 
timony that  Mr.  Howard  did  not  want  to 
buy  On  Boston  Oub  pn^rty,  and  that  bis 
(rfter  to  purchase  was  predicated  on  the 
agieanait  with  Mente  and  Benjamin,  which 
in  torn  was  predicated  on  his  purchase  of 
the  Boston  Club  property. 

The  tiansacthm  between  Mr.  Howard  and 
the  BoBtm  Club  amounted  mer^  to  an  of- 
fer to  porchase  on  his  part,  which  was  never 
accepted,  and  was  formally  withdrawn,  with- 
out objection  from  any  quarter. 

As  the  plalnttfl  never  sold  or  found  a  pur^ 
chaser  for  defendants'  residence,  he  cannot 
be  entitled  to  the  ctnnmlaslons  sued  fon 

Judgment  affirmed. 

(ISO  Za) 

No.  20675, 

TBANOXNOUES  t.  DITPIERRTS. 

(Supreme  Court  of  Louisiana.   April  3,  1916. 
Rehearing  Denied  April  24,  1916.) 

(SvOdbua  &v  Bditoridl  Staff.) 
JuDounr  4sa»248— Sttfpobt  bt  Plxajdiivos— 

ASBQUAOT. 

A  judgment  not  respondTe  to  the  pleadings 
and  not  covering  the  case  will  be  sot  aside  on 
appeal. 

[Ed.  Note.— For  other  cases,  see  Jadgment, 
Cent.  Dig.  i  434 ;  Dec  Dig.  •S»248.] 

Aiweal  from  Civil  District  Court.  Parish 
of  Orleans;  E.  K.  Skinner,  Judge. 

Suit  by  Bertrand  0.  Frandugues  against 
Isabeile  Duplerris.  From  a  Judgment  for  de- 
fendant plaintiff  appeals.  Judgment  set 
aside,  and  case  remanded. 

FeUz  J.  Pnlg  and  Emlle  Pomes,  both  of 
New  Orleans,  for  appellant.  A.  J.  Bossi,  of 
New  (Cleans,  for  appellee. 

PROVOSTT,  J.  TblB  Is  a  suit  for  a  parti- 
tloQ  of  the  property  depending  upon  the  com- 
muDity  of  acquets  and  gains  at  one  time  ex- 
isting between  the  parties. 

The  judgment  decrees  the  wife  to  be  own- 
er of  a  certain  described  lot,  and  also  of  a 
note,  which  note,  by  the  way,  was  one  execut- 
ed by  herself.  It  Is  not  responsive  to  the 
pleadings,  and  does  not  cover  the  case. 


The  Judgment  appealed  from  la  set  aside, 
and  the  case  Is  remanded  to  be  proceeded 
with  according  to  law ;  the  costs  of  tbla  ap- 
peal to  await  the  final  disposition  of  the  case. 


(139  La.) 


No.  20716. 


LADNEB  V.  NEW  ORLEANS  TERMINAL 
CO. 

(Supreme  Court  of  Louisiana.   March  20, 1916. 
Rehearing  Denied  AprU  24,  1916.) 
(Byllabvs  by  the  Court.) 

RAiutOADs  ^=>327(1)  —  Opbbation  —  Acci- 
dents AT  (AOSSINOS— CONTBIBCtTOBT  NKOLI- 
OINCB. 

It  Is  the  duty  of  one  croesiiu  over  ndlroad 
tracks  In  a  city  to  look  and  to  listen  so  as  to 
avoid  accidents ;  and,  if  he  fails  to  look  and  lis- 
ten, and  to  see  and  bear  danger  signals,  he  is 
netfUgent,  and  he  cannot  recover  damages  for  in- 
jnries  suffered  by  him. 

[Ed.  Note.— For  other  eases,  see  Railroads, 
Cent  Dig.  H  IMS,  1045;  DecTOig.  «s>827(]^ 

Anwal  from  Civil  District  Oonrt,  Pariah  of 
Orleans ;  Porter  Fa  Aer,  Judge. 

Action  by  Honogme  Ladner  against  the 
New  Orleans  Terminal  (Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed,  with  dlrecttons  to  dismiss  acdt. 

Hall,  Monroe  &  Lemann,  Dufour  &  Dufour, 
and  R.  Bland  Logan,  all  of  New  Orleans 
(George  Janvier,  of  New  Orleana,  of  counsel), 
for  appellant.  (3eorge  J.  Unterelner,  of  New 
Orleans,  for  appellee^ 

SOMMBRVILLB,  J.  Plaintiff  atifcs  for 
Judgment  in  the  sum  of  $10,000  against  de- 
fendant for  damages  suffered  by  him  through 
the  alleged  fault  and  neglect  of  the  latter. 

Plaintiff  alleges  that  on  December  6,  1911, 
at  5:4S  o'clock  in  the  afternoon,  while  on 
his  way  hc»ne  from  work,  and  while  cross- 
ing the  Intersection  of  Toulouse  street  and 
Claiborne  avenue.  In  the  dty  of  New  Orleans, 
leading  to  a  bridge  over  the  Oarondelet  Canal 
at  that  place,  he  was  run  into  and  knocked 
down  by  a  freight  car  of  the  defendant  com- 
pany, which  was  being  operated  over  the 
tracks  in  Toulouse  street,  and  which  was 
being  drivoi  backwards  by  a  steam  locomo- 
tive; that  his  skull  was  fractured;  that  hts 
jaw  and  six  ribs  on  the  left  side  of  his  body 
were  also  fractured;  that  he  was  wounded 
about  the  neck,  face,  and  shoulders,  and  was 
severely  shocked;  further,  that  the  injuries 
to  him  were  without  fault  on  his  part,  and 
that  they  were  due  solely  to  the  foult  and 
negligence  of  the  defendant,  its  agents  and 
employes,  and  that  that  negligence  consisted 
in  failing  to  have  a  flagman  in  the  tower  of 
defendant  at  the  Intersection  aforesaid ;  that 
the  gates  erected  at  said  Intersection  for  the 
protection  of  pedestrians,  under  the  terms  of 
a  municipal  ordinance,  were  raised,  thereby 
announcing  to  petitioner  and  others  crossing 
over  the  said  Intersection  that  it  was  safe  to 
pass  over;  that  the  defendant  company  had 
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parked  Its  cars  near  the  Intersection  so  as  to 
screen  and  hide  any  locomotive  or  cars  from 
his  view  that  might  be  running  on  the  track 
at  the  time  of  the  accident;  that  defendant 
drove  itn  car  through  the  streets  of  the  city 
backwards,  with  no  one  on  the  front  end 
thereof  to  warn  pedestrians  of  Its  approach, 
and  without  sounding  Its  bells  to  warn  per- 
sons crossing  at  the  intersection. 

Defendant  answered,  denying  all  liability, 
and  that,  If  any  Injury  was  suffered  by  plaln- 
tUT,  It  was  caused  solely  and  entirely  by  gross 
carelessness  on  his  part,  and  that  plaintiff 
contributed  to  the  accident  by  his  negligence. 

There  was  Judgment  In  favor  of  plaintiff  In 
the  sum  of  $800,  and  defendant  has  appealed. 
Plaintiff  has  answered  the  aj^eal,  and  lias 
asked  for  aa  Increase  fai  the  amount  of  the 
Judgment 

The  evidence  shows  that  the  plaintiff  was 
very  seriously  injured ;  but  it  does  not  show 
that  he  suffered  a  fracture  of  the  skull.  The 
evidence  further  shows  ttiat  plaintiff  was  not 
knocked  down  by  a  freight  car,  but  by  a 
switch  engine;  that  there  was  a  flagman  In 
the  tower  at  the  intersection  named,  who  low- 
ered the  gates  on  the  signal  given  from  the 
approaching  engine.  The  engine  was  being 
driven  backwards,  but  the  evidence  shows 
that  it  was  well  lifted  in  the  front  and  in 
the  rear,  and  the  bell  was  being  constantly 
sounded. 

There  were  four  persona  in  the  party  with 
plaintiff,  lai^hlng  and  talking,  as  they  walk- 
ed home  from  their  daily  emplt^ment  In  a 
fttctory  a  i^rt  distance  from  the  scene  of 
tlie  accident.  FlalnUff  was  the  only  one  *it 
the  four  who  was  injured.  His  three  com- 
panions api>eared  as  witnesses  for  him,  and 
they  severally  testifled  as  to  the  rlnglikg  of 
the  bell  on  the  locomotive,  that  It  was  not 
coming  too  fast,  and  that  the  light  ml  It  was 
seen  by  them.  One  of  them  testifled  that  he 
warned  plaintiff,  saying,  "Ton  cant  make 
It,"  but  that  the  plaintiff  "stooped  down, 
and  that  is  the  time  he  must  have  got  hit  by 
the  train."  He  further  testlftes  that  plain- 
tiff stooped  for  the  purpose  of  getting  under 
the  gates,  whidi  were  descending  at  that 
time. 

naintiff  tratiflee  that  it  wax  dark,  and 
that  the  ratn  was  ftilUng  on  the  afternoon  of 

the  accident,  and  that  he  did  not  see  the  ap- 
proaching engine,  or  the  lights  thereon,  or 
hear  the  ringing  of  the  belL  He  farther  tes- 
tified that  the  gates  at  the  end  of  the  Clai- 
borne bridge  over  the  €arondelet  Canal 
were  raised.  In  this  he  Is  contradicted  by 
the  watchman  In  the  tower.  In  the  employ  of 
the  defendant  company,  who  testlQed  that 
he  had  received  a  warning  from  the  ap- 
proaching engine,  and  that  the  gntes  were 
lowered  in  response  thereto,  while  the  en- 
gine was  about  two  squares  distant.  In  this 
the  witness  is  corroborated  by  the  motor- 
neer  of  a  street  car  who  was  detained  on  the 
bridge  by  the  closed  gates.  3^  prctwnder- 


ance  of  the  evidence  shows  that  the  gates 
were  closed  at  the  time  of  the  passing  of  tbe 
locomotive  and  of  the  injury  to  plaintUT; 
and  it  would  appear  that  plaintiff  was  run- 
ning in  a  sto(Viiig  position  to  get  under  the 
lowered  gates,  and  away  from  the  approadir- 
Ing  engine. 

Plaintiff  appeared  to  think  that  because  of 
the  failure  of  the  defendant  company  to  low- 
er the  gates,  and  he  testified  that  it  failed  to 
lower  them  In  this  Instance,  he  was  relieved 
of  all  responsibility  to  look  and  listen  while 
crossing  the  tracks  of  the  defendant  com- 
pany. In  this  he  was  mistaken.  He  should 
have  looked  and  listened  while  crossing  a 
street  in  whidi  cars  are  being  operated  in  a 
city. 

He  testified  to  the  arrangement  of  tbe 
tracks  In  the  locality  mentioned.  They  were 
divided  into  two  gronps.  Five  were  In  tbe 
first  group  near  St  Louis '  street,  and  six 
were  In  the  second  group,  at  Toulouse  street, 
near  the  Carondelet  Canal,  with  a  space  in- 
tervening of  132  teet  between  the  two  groups. 
The  engine  which  Injured  plaintiff  was  <m  tiie 
outbound  main  track,  which  was  closest  to 
Toulouse  street,  and  within  about  7  feet  of 
the  gates,  which  were  Intended  to  warn  pe- 
destrians and  others  of  approaching  engines. 
Plaintiff  had  passed  over  the  first  ffroup  of 
tracks,  nearest  St  Louis  street  aud  bad 
crossed  all  of  the  second  group  with  the  ex- 
c^tltm  of  the  last  track.  He  says  that  he 
was  laughing  and  talking  with  his  CMnpan- 
ions,  and  that  there  were  box  cars  oa  8<mie 
ot  the  dde  tracks  to  his  right  which  obscoiv 
ed  from  his  view  tbe  oncoming  engine. 

In  answer  to  questions  on  cross-examina- 
tion be  answered: 

"After  you  got  past  these  box  cars  on  the 
tracks  did  you  look  to  the  right  to  see  if  there 
was  anything  coming  along?  A.  No,  sir ;  I 
didn't  have  to  look  to  the  right,  because  tbe 
signal  was  ap.  Q.  So  you  just  walked  riglit 
straight  across  without  looking;  Is  that  it? 
A.  les,  sir;  becauae  when  yoa  come  to  the 
bridge,  of  course,  you  naturally  look  for  the  sig- 
nals, and,  if  they  are  down,  then  you  know  that 
there  is  danger,  but,  when  they  nre  not  down, 
you  just  go  right  on  and  you  doo't  have  to 
watch  ouL  Q.  When  you  come  there  and  see 
that  the  gates  are  ud,  you  just  walk  right  across, 
do  you?  A.  Yes,  sir;  of  course.  Q.  And  you 
don'^t  look  to  the  right  or  left  to  see  if  there  is 
anything  coming  along  the  track?  A.  I  don't 
have  to  do  it  Q.  You  don't  have  to  stop  and 
listen  to  see  if  anything  is  coming  along?  A. 
No,  air ;  of  course,  you  don't,  because  after  yon 
get  the  signal  to  come  across  you  are  just  going 
across.   Q.  After  you  do  what?   A.  I  say,  when 

f'ou  get  a  signal  to  go  across,  of  course,  natural- 
y  you  go  right  across.  Q.  Well,  did  you  get  a 
signal  to  come  across  that  track?  A.  Tes,  sir; 
surely  I  did ;  the  signal  was  up.  Q.  You  mean 
the  gates  were  up ;  nobody  waived  to  you  to 
come  across  the  track,  did  they?  A.  No,  sir; 
but  I  was  going  home.  Q.  And  the  gates  were 
up  when  you  got  down  there?  A.  Tes,  sir.  Q. 
Ajid  you  vent  right  on  across  without  looking 
or  Ustenlng  or  anything  of  that  kind?  A.  Yes, 
sir;  because  that  was  my  business;  I  didn't 
have  to  look  to  see  if  anything  was  coming,  any 
train  or  anything  like  that  *  *  *  Q.  Now, 
Ur.  Ladner,  If  you  had  stopped,  or  if  yon  bad 
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kxAed  whea  yon  pa— d  that  ear,  to  the  risht, 
70a  coald  have  seen  that  engine  coming,  couldn't 

KD?  A.  I  might  have  seen  It  coming  if  I  had 
iked;  yes,  sir.  Q.  Tou  could  have  seen  it  if 
Ton  had  looked?  A.  Yes,  sir ;  but  it  wasn't  my 
boaiaeiB  to  look,  because  the  bridge  was  clear, 
and  that  is  why  I  went  across.  Q.  So  yoa 
didn't  look  at  all,  but  just  kept  right  on,  be- 
cause, as  yon  say,  the  way  was  clear  or  ap- 
peered  to  be  clear?  A.  Yea,  sir;  of  course, 
whm  the  bars  are  down  at  night,  there  is  a  red 
light  on  it  to  show  people,  and  I  wooldn't  have 
noBsed.  Q.  But,  not  seeing  It  down,  you  just 
kept  right  across,  without  looking  or  listening 
or  anything  like  that?  A.  Yes,  sir." 

PhUntlff  saw  that  he  was  croasiiig  rail- 
road tracks;  he  was  in  the  habit  of  going 
and  coming  otw  them  erery  day;  he  knew 
there  was  danger  from  pas^ng  looomottTes; 
and  he  must  have  received  some  warning  of 
the  approaching  engine,  for  he  assumed  a 
stooping  position  to  get  under  the  gates. 

It  was  the  duty  of  the  defendant  company 
to  lower  the  gates  at  the  intersection  at  the 
end  (tf  Uie  bridge  over  the  canal,  and  this 
duty  was  performed  by  the  defendant,  al- 
though plaintiff  testifies  that  he  failed  to 
Bee  the  signal,  .which  was  a  burning  lantern 
hnng  at  one  end  of  the  gates. 

Plaintiff  failed  to  use  that  diligence  which 
a  reasonably  ivndent  person  should  ose,  and 
which  his  three  cconpanlons  did  use,  in  cross- 
ing the  tra<^,  and  avi^d  the  locomotive 
which  injured  him,  and  he  was  negligent  in 
falling  to  do  so.  "Rils  negligence  was  the 
cause  of  the  accident  to  him;  while  the 
caution  used  by  his  companions  prevented 
the  same  accident  tiappening  to  them.  No 
fault  or  negligence  has  been  proved  on  the 
part  of  the  defendant  company  or  Its  agents 
or  employes.  It  (the  engine)  was  being  driv- 
en with  care  and  caution.  Plaintiff  oontrlb- 
Bted  to  the  accident  which  befell  him. 

Only  questions  of  fact  are  presented  in  this 
case,  and  it  Is  usual  for  the  court  to  affirm 
the  verdict  of  the  jury,  and  the  judgment  of 
the  trial  court,  in  such  cases;  but,  when 
plalntUT  testifies  to  his  own  fault  and  neg- 
lect, and  that  fault  and  neglect  is  shown 
dearly  to  be  the  cause  of  the  Injuries  com- 
plained of  by  him,  and  no  fault  is  shown  on 
the  part  of  defendant,  he  cannot  recover 
damages. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgm^  appealed  from  be 
umolled,  avoided,  and  revened,  and  It  is  now 
ordered  that  plalntUfs  anit  be  dlamissed  at 
his  cost 

m  La.) 

No.  20&79. 
BALLABD  t.  THOMPSON. 
(Bapreme  Gonrt  <tf  Louisiana.   March  20. 1916. 
Beheaiinc  Denied  AprU  24,  191ft.) 

(SvOabua  ly  the  Court.} 
1.  Sn-Orr  ajid  CounTSBCZAiH  <(=>41  — Cou- 

PIMBATIOIT  ANO  ReCONVKNTION  —  SUBJIOT- 

HATtm— MuTDAUTT  or  Claims. 
A  defendant,  sued  for  a  debt  due  by  him, 
cumot  plead,  in  compensation  thereof,  a  debt 


alleged  to  be  doe  by  the  suing  creditor  to  a 
corporati<Mi  of  which  he  (defendant)  is  a  stock- 
holder, since  eompensation  takes  place  only 
"when  it  happens  that  both  plaintiff  and  defend- 
ant are  indebted  to  each  other." 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim.  Cent:  Cig.  K  76-79,  81;  Dec 
Dig.  «»41.] 

Z  COBPOKACKtira  «s>399(4)  — OmcKU— AT7- 

THOEirr. 

Where  the  board  of  directors  of  a  busi- 
ness corporation  elects  a  president  and  author- 
izes him  "to  appoint  any  and  all  managers, 
clerks,  and  other  employes  deemed  necessary  by 
him  for  the  work  of  the  corporntion,  and  to  fix 
salaries  and  compenaation  of  all  parties  bo  em- 
ployed," the  president  has  the  power,  under  the 
authority  so  conferred,  to  fix  the  compensation 
of  any  officer,  within  such  reasonable  limit  as 
his  judgment  may  snggest,  and,  unless  the  cir- 
cumstances be  unusual,  if  he  and  one  other 
person  own  all  the  stock  of  the  cori>oration, 
such  other  person  would  have  no  reason  to  com- 
plain, since  the  compensation  so  fixed  would  be 
paid  from  a  fund  that  would  otherwise  inure  to 
the  presfdent  and  him,  share  and  share  alike. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  |  1588;  Dec  Dig.  «=>399(4).] 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans ;  T.  C.  W.  ElUs,  Judge. 

Action  by  Marshall  Ballard  against  Fred- 
erick I.  Thompson.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

Parkersoh  &  Parkerson,  of  New  Orleans, 
and  Wm.  B.  Inge,  of  Mobile,  Ala.,  fbr  appel- 
lant. Robert  XL  Harr,  New  Orleans,  f<nr 
appellee. 

MONROE,  a  J.  Defendant  prosecutes  mis 
appeal  from  a  judgment  condemning  him  to 
pay  plaintiff  $4,192.60,  with  Interest,  and  sus- 
taining a  writ  of  attachment  which  plaintiff 
had  caused  to  be  Issued. 

The  cause  of  action  set  forth  by  plaintiff  is 
as  follows:  Tbat  In  1906,  defendant,  being 
then  about  to  acquire  a  certain  interest  In  a 
newspapw  called  the  Dally  Item,  entered  in- 
to a  contract  whereby  he  agreed,  in  consider* 
ation  of  plaintiff  assuming  the  duties  of  man- 
aging editor  of  said  paper,  to  pay  him  6^ 
per  cent  of  the  stock  whidi  defendant  then 
held  and  should  thereafter  acquire  In  the 
Item  Com^ny,  It  being  understood,  however, 
that  for  defendant's  convenience  the  stodc 
should  be  carried  In  his  name ;  that  plaintiff 
accordingly  entered  at  once  upon  the  dis- 
charge of  the  duties  of  managing  editor,  and 
has  continued  to  discharge  them  up  to  the 
present  time;  that  on  May  21,  1910.  defend* 
ant  sold  his  entire  Interest  in  said  paper  to 
James  M.  Thompson  for  $76,500,  and  that 
plaintiff  Is  now  entitled  to  6^  iwr  cent  at 
that  amount,  or  f4,192.50,  with  Interest  from 
judicial  demand.  Further  alleging  that  de- 
fendant Is  a  nonresident,  plaintiff  caused  a 
writ  of  attachmrat  to  iame,  and  defendant 
obtained  the  release  of  the  selxnre  made 
thereunder  by  furnishing  bond  as  provided  in 
such  cases. 

On  an  exceptloii  of  vagueness,  plaintiff 
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amended  his  original  petition  by  alleging 
that  tlie  contract  sued  on  was  rerbaL 

Defendant  at  first  filed  a  general  denial, 
and  then  an  amended  anawer,  alleging  u  fol- 
lows (Quoting  in  part): 

"He  admits  that  plaintiff  was  to  rccdve  10 
per  cent  of  66  per  cent,  of  the  capital  stock  of 
tlie  Item  Company,  held  br  said  Frederick  I. 
I'hompson  and  Jamea  M,  Tnompaon:  half  from 
defendant  and  hall  from  Jamea  M.  Thompson." 

Further  answering,  he  alleges: 

"That  on  the  balance  sheet  of  the  said  Item 
Company  from  January  1,  1909,  to  December 
81.  1909,  •  •  *  plaintiff  drew  from  the  said 
company  fire  per  cent,  of  the  profits,  and  the 
item  appears  on  said  balance  ueet  in  tlie  lan- 
guage following,  to  wit: 

"'Harshsll  Ballard,  bonus  account, 

to  Jan.  1,  1910.  .  »3,349.40' 

"That  the  said  amount  was  lUegally  with- 
drawn; that  half  of  it  was  the  property  of  de- 
fendant, and  the  withdrawal  was  i^otested 
against  by  said  defendant  at  the  time.  Defend- 
ant flpedally  pleads,  as  compensation  or  set-off 
to  whatever  amount  may  be  found  [due]  by  de- 
fendant to  plaintiff,  for  [the]  half  of  said  sum, 
or  ?1,674.70.*' 

On  the  trial  of  the  case,  defendant  gave 
the  following,  with  other,  testimony  concern- 
ing the  foregoing  admissions: 

"Q.  Ton  have  made,  in  your  answer,  an  ad- 
misnon  that  he  was  to  have  10  per  cent,  of  65 
per  cent,  of  the  stock?  A.  He  was  to  have  a 
percentage  of  stock.   «   •  • 

"Mr.  Marr  (counsel  for  plaintifQ :  Of  course, 
it  is  no  use  Co  go  back  into  this,  Ur.  Thompson. 
Too  have  admitted  it  in  your  answer,  what  the 
contract  between  you  and  Mr.  Ballard  was;  so 
it  is  no  use  to  go  beyond  that.  We  consider  that 
ebsolutely  settled. 

"Mr.  Parkerson  (coonsel  for  defendant):  We 
stand  on  that 

"Mr,  Marr:  Ton  stand  on  that;  I  stand  on 
it" 

Then,  after  some  further  testimony,  we 
find  this  apparently  superflnoos  admission: 

'It  is  admitted  that  the  answer  filed  by  Mr. 
Frederick  I.  Thompson  admits  that  the  plain- 
tiff was  to  receive  10  per  cent  of  65  per  cent, 
of  the  capital  stock  of  the  Item  Company,  held 
^  said  Frederick  L  Thompson  and  James  M. 
^ompson,  half  from  Frederick  I.  Thompson 
and  half  from  James  M.  ThompeoD." 

Defendant,  somewhat  later,  was  asked  how 
it  happened  that  he  made  the  foregoing  ad- 
mission in  his  answer,  when  he  had  taken  a 
different  position  in  the  correspondence  be- 
tween him  and  plaintiff  which  preceded  the 
bringing  of  the  suit,  and  he  testified  as  fal- 
lows: 

"I  think  that  is  very  easily  answered;  because 
I  have  neglected  to  give  to  Mr.  Parkerson,  prior 
to  the  filing  of  hia  brief,  the  full  informatioQ  in 
my  possession,  already  gone  into.  Q.  You  mean 
to  say  that  the  answer  was  filed  by  you  under  a 
misapprehension  of  facts?   A.  Yes,  air. 

"Mr.  Parkerson:  Q.  But  you  stand  on  your 
answer?   A.  Yes,  sir. 

"Mr.  Mnrr :  Q.  Now^  under  date  of  Feb- 
ruary &.  1010  [about  nme  months  before  the 
institution  of  this  suit]  yon  appear  to  have 
written  to  Mr.  Ballard  as  follows:  'I  have  no 
desire  to  be  precipitated  into  litigation,  as  any 
litigation  involving  the  affairs  of  the  Item  Com- 
pany would  be  far-reaching.  I  deny,  without 
eqmvocation,  any  promiBe  on  my  part  to  give 
any  stock  in  the  Item  Company,  or  authorizing 
any  one  to  make  such  a  promise  for  me,'  etc 
A.  niat  is  true.   Q*  How  does  it  come  about 


thst  this  statemMit  was  made  to  Mr.  Ballsrd  <ul 
the  6th  of  E^roary,  1910,  when  he  was  try- 
ing to  get  a  settlement?  A.  Because  I  had 
never  promised  to  give  Mr.  Ballard  any  stock 
in  the  Item  Company." 

[1]  There  Is  no  attempt  to  explain  defad- 
ant's  admission,  that  plaintUF  ".waa  to  re- 
ceive" the  stodk.  by  saying  that  they  meant 
that  he  was  to  receive  it  from  some  one  else 
than  defendant  and  we  hold  the  admlsdcMi 
to  be  conclusive  that  he  was  to  receive  It 
from  defendant,  by  virtue  of  a  contract  be- 
tween them  to  that  effect  It  will  be  noted 
that  10  per  cent  of  66  per  cent  Is  equal  to 
per  cent  of  the  whole.  It  Is  abondantly 
shown,  and  admitted,  that  according  to  the 
contract  in  question,  as  originally  ^tered  In- 
to, plaintiff  was  to  receive  a  fixed  salary  of 
$G0  per  week,  in  addition  to  the  stodi,  end 
he  and  James  M.  Thompson  testify  that  un- 
der a  subsequent  contract  he  was  further  to 
receive  6  per  cent.  o£  the  net  profits  of  the 
business ;  bat  defendant  denies,  in  Us  plead- 
ings and  his  testimony,  that  he  was  a  party 
to  any  such  contract,  or  knew  anything  at>ont 
it,  until  some  time  in  October,  1009,  when 
he  was  informed  by  plaintiff  that  the  item 
"93,340.40,"  appearing  on  the  balance  sheet, 
represented  money  which  had  been  credited 
to  him  on  account  of  profits,  and  part  of 
which  he  had  drawn,  whereupon  defendant 
protested,  and  advised  plaintiff  that  he  was 
not  entitled  to  BUtb.  credit,  and  should  n- 
turn  the  money  so  drawn  to  the  otHnpany. 
Whilst^  however,  the  agreement  as  to  the 
stock  and  as  to  the  salary  of  100  was  enter- 
ed Into  between  plaintiff,  on  the  one  side,  and 
the  Messrs.  Thompson,  as  the  prospective 
pundiasers  of  stock  In  a  corporatton,  on  the 
oOier  side,  the  agreement  as  to  the  6  per  cent 
of  the  profit,  was  a  matter  between  the  plain- 
tiff and  the  cwpmatlon,  and  In  order  to  en- 
title defendant,  as  a  stockholder  In  the  cor- 
poration, to  recover  money  which  he  alleges 
has  been  Illegally  paid  out  by  It,  to  the  preju- 
dice of  his  possible  dividends.  It  would  be 
necessary  that  the  affairs  of  the  corporatl<si 
should  be  liquidated,  and  the  responsibility 
for  such  illegal  payment.  If  Illegal  It  was. 
fixed  upon  him  by  whom  ft  was  authorized, 
and  the  money  brought  Into  the  treasury  of 
the  corporation.  It  Is  quite  clear  that  de- 
fendant cannot  plead,  In  compensation  of  a 
debt  due  by  him,  a  debt  due  by  his  creditor 
to  a  corporation  of  which  he  Is  a  stock- 
holder, since  comi>ensation  takes  place  only 
"when  It  happens  that  both  plalntlfT  and  de- 
fendant are  Indebted  to  each  other."  C.  P. 
366;  Hen.  Dig.  vol.  1,  p.  257,  III. 

[2]  Beyond  that,  defendant  testifies  that 
he  would  not  have  invested  in  the  stock  of 
the  Item  Company  if  it  had  not  been  that 
James  M.  lliompson  had  agreed  to  take 
diarge  of  the  active  management  of  the  busi- 
ness, and  It  appears  that,  he  and  James  M. 
Thompson  having  purchased  a  majority  of 
the  stock,  and  a  new  board  of  directors  Iiav- 
Ing  been  elected,  and  having  elected  James 
M,  Thompson  preakteut  of  the  onnpany,  It 
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<tfee  board)  proceeded  on  January  7,  1007,  to 
adopt  a  resolntloii  authorizing  and  empower- 
ing blm  "to  appoint  any  and  all  managers, 
Gierke,  and  otber  employes  deemed  necessary 
by  him  for  tlie  work  of  the  corporation,  and 
t«  fix  salaries  and  compensatloD  of  all  par- 
ties BO  employed,"  and  that,  acting  under  the 
antborlty  so  conferred,  he  fixed  the  compen- 
sation of  plaintiff  at  $60  per  week,  as  had 
been  previously  agreed  on,  ana  added  there- 
to 6  per  cent,  of  the  prospective  profits. 
Hie  capital  stock  of  the  company,  of  the  par 
value  of  ¥fiO,000,  was  at  that  time  held  by 
James  M.  Thompson  ($17,000),  defendant 
<$lj(,0OO),  and  by  a  minority  stockholder  ($17,- 
5O0).  Thereafter  the  Thompsons  bought  the 
minority  of  the  stock,  and  divided  the  en- 
tire capital  equally  between  th^,  and  in 
April,  1910,  defendant  sold  his  half  interest 
to  James  M.  Thompson  for  the  net  amount 
of  $04,000,  upon  which  occasion  he  might, 
perhaps,  have  brought  about  some  settle- 
ment of  the  claim,  here  set  up,  that  James 
M.  Thompson  has  allowed  plaintiff  the  S  per 
c&it,  of  the  profits  without  authorltr*  As  the 
matter  stands,  we  are  nnable  to  discover  in 
what  respect  the  authority  was  lacking,  nor 
does  It  occur  to  us  that  defendant  has  any 
reason  to  complain  of  the  manner  of  its  ex- 
ercise, since  James  M.  Thompson  dealt  with 
defendant's  interest  as  with  bis  o.wn,  the  6 
per  cent  credited  and  paid  to  plaintiff,  hav- 
ing been  deducted  from  profits  that  would 
otherwise  have  inured  to  him  and  defendant, 
share  and  share  aUke.  and  he  has  conveyed 
to  plaintiff  his  proportion  of  the  stock,  the 
value  of  the  lemaloing  iffop(Btioa  of  which 
plaintiff  Is  now  seeing  to  recover  from  de- 
fendant 

The  judgment  aivealed  from  Is  tberefote 
affirmed. 

(139  La.) 

No.  20497. 

STATB  ex  reL  HENRY  v.  LTONS  et  aL 
^Supreme  Court  of  Louisiana.   March  20,  1916. 
Behearing  Denied  AprU  24,  1&1&> 

(Svllalua  hv  the  Oimrt.} 

DlVOKCE  «=329e(3)— CtJSTODT  of  CHrLDBBN— 

Evidence. 

Several  years  after  having  obtained  a  di- 
vorce oo  the  ground  of  adultery,  in  a  suit  by 
the  husband  for  possession  of  the  child,  the  evi- 
dence token  in  the  divorce  suit  is  not  enough  to 
prove  that  tlw  mother  is  yet  unworthy  of  or 
unfit  for  tia  companionslup  and  care  of  her 
minor  child. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  f  783;  Dec  Dig.  «=920S(3).] 

Appeal  from  Olvll  Dlsblct  Court,  Parish 
of  Orleans;  B.  K.  Skinner.  Judge. 

Suit  by  the  State,  on  the  re1ati<m  of 
Charles  L.  Henry,  against  Mrs.  Chattle  Ly- 
<na  and  another,  f^m  a  Judgment  for  de- 
fendants, relator  appeals.  AfHrmed, 

Ker  &  Feliu,  of  Kew  Orleans,  for  an>el- 
lant  Paul  L.  Fonrchy,  «f  New  Orleans,  for 
appellees. 


O'NIBLL,  J.  The  relator  obtained  a  di- 
vorce from  the  defendant  Chattde  Lyons,  on 
statutory  grounds,  in  May,  1911.  In  his  pe- 
tition for  divorce  he  demanded  also  the  cus- 
tody of  their  boy,  then  leas  than  four  years 
of  age.  The  judgment  of  divorce,  rendered 
by  default,  did  not  mention  the  custody  or 
care  of  ^e  child,  who  was  left  with  the  de- 
fendant 

In  January,  1914,  the  relator  Instituted 
this  suit  to  recover  possession  of  his  child 
from  the  moth^  and  maternal  grandmother. 
The  case  was  subo^tted  on  the  record  in 
the  divorce  suit,  and  the  testimony  of  the 
relatOT's  mother,  who  testified  that  she  was 
able  and  willing  to  take  care  of  the  child, 
and  on  the  testimtmy  at  ft  neighbor  who 
said  that  as  far  as  he  knew,  the  relator's 
habits  were  good.  Without  hearing  any  evi- 
dence on  behalf  of  the  defendants,  the  dis- 
trict court  rendered  a  judgment  of  ntmsuit, 
from  which  the  relator  has  appealed. 

The  child  was  between  seven  and  eight 
years  of  age  when  this  suit  was  tried.  There 
Is  no  proof  that  the  mother  Is  not  deserving 
of  the  custody  of  her  child,  except  the  evi- 
dence tftkoi  on  confirmation  of  the  judgment 
of  divorce,  nearly  three  years  before  the 
trial  of  the  present  suit  Prom  the  fact  that 
no  evldnace  was  offered  on  the  trial  of  this 
case  to  prove  that  the  conduct  of  the  child's 
mother  is  not  good,  we  assume  that  she  has 
reformed  since  she  was  sued  for  a  divorce, 
and  that  she  Is  now  as  worthy  of  the  custody 
and  companionship  of  her  child  as  Is  the 
relator.  The  child  Is  yet  at  an  age  when  he 
needs  the  care  of  a  good  mother.  The  evi- 
dence shows  that  the  relator  was  prosecuted 
in  the  criminal  court  for  nonsuj^rt  of  the 
child,  pleaded  guUty  and  was  condemned  to 
pay  alimony.  We  find  no  error  In  tiie  judg- 
ment aivMled  from.  It  is  thmffareafDrmed. 

(139  La,)  ^= 
No.  20467. 
LEVY  V.  LEVY. 
(Supreme  Court  of  Louisiana.   AprU  8,  1910.) 

(SvHa&M  by  fka  Court.) 

EvinBNCK  «=»445(6)  —  Parol  Evidence  — 

AOEHCT— SUBSEQDENT  AOREEUBNT. 

Id  a  suit  for  an  aceounting  by  a  principal 
against  his  agent  in  which  is  combined  other 
demands,  it  Is  competent  for  defmdant  to  prove 
by  oral  evidence  Instructions  subsequent  in  date 
to  that  of  the  written  power  of  attorney,  given 
by  the  principal  to  the  agent,  referring  to  ex- 
penses of  the  principal  wuch  were  paid  by  the 
agent 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  {  2061;  Dec.  Dig.  «»446(e).] 

Appeal  from  Elfteenth  Judicial  District 
Court,  Parish  of  Calcasieu ;  Alfred  H.  Barbe, 
Judge. 

Action  by  Armand  Levy  against  Samuel 
Levy.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.  Iteversed  and  remanded. 
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McOoy  A  Moss,  of  Lake  Oharles,  for  appel- 
lant. Pujo  A  Williamson,  of  Lake  Cauirles, 
for  aOTellee. 

SOMMERVILLB,  J.  Plaintiff,  the  prin- 
cipal, sues  defendant,  his  agent,  for  an  ac- 
counting under  a  rerjc  full  power  of  attor- 
ney, which  contains,  among  many  othezs,  the 
power  "to  settle  accounts,"  "to  draw  checks 
against  all  money  on  deposit  in  the  Galcasien 
National  Bank  and  the  State  National  Bank 
of  Lake  Charles,"  etc.  He  alleges  that  the 
defendant  drew  upon  petitioner's  bank  ac- 
counts for  things  other  than  for  the  neces- 
sities and  requiirements  of  petitioner,  and 
that  he  drew  funds  for  his  own  personal  use, 
approximating  more  than  $1,600,  and  that 
of  the  money  so  drawn  from  the  banks  be  re- 
calls to  have  been  nsed  for  himself  and  the 
monbers  of  his  family  the  sum  of  $495.  In 
addition  to  the  suit  for  an  accounting,  plain- 
tiff alleges  that  the  defendant  removed  from 
a  lot  formerly  belonging  to  petitioner  a  house 
belonging  to  him  to  a  lot  belonging  to  the 
agent  which  was  worth  between  $1,800  and 
$2,000.  Be  prays  for  Judgment  for  such  sum 
as  may  be  found  to  be  doe  under  the  account, 
and  for  $1,800,  the  value  of  the  bouoe  refer- 
red to. 

Defendant  answered  that  the  Items  com- 
plained of  in  the  account  were  for  expenses 
incurred  for  and  on  behalf  of  plaintiff,  and 
for  his  interest,  and  he  tendered  the  house 
back  which  had  been  taken  from  the  lot  of 
plaintiff. 

There  was  Judgment  in  favor  of  plaintiff 
and  against  defendant  in  the  sum  of  $1,526; 
which  included  the  value  of  the  house  claimed 
in  the  petition.    Defendant  has  appealed. 

The  evidence  discloses  that  plaintiff  was 
engaged  In  business  at  the  time  of  the  execu- 
tion of  tfie  power  of  attorney,  and  that  he  fell 
ill.  He  was  compelled  to  leave  his  home  for 
a  different  climate,  and  he  gave  to  the  de- 
fendant, bis  brother,  the  full  power  of  at- 
torney above  referred  to. 

While  plaintiff  was  absent  from  his  home, 
defendant  deemed  it  his  duty  to  go  and  see 
his  brother,  and  he  made  three  trips  for  that 
purpose,  for  which  he  charged  on  the  account. 
In  this  case,  where  the  principal  and  agent 
were  brothers,  and  the  visits  by  the  defend- 
ant to  the  plaintiff  were  voluntarily  made, 
without  any  request  by  plaintiff,  and  were 
such  as  were  prompted  by  good  feeling  on  the 
part  of  the  former  to  the  latter,  the  charges 
were  properly  disallowed. 


"Where  services  are  rendered  for  ea&  other 
by  Dear  relatives  or  others  coastitndiig  members 
of  the  same  family,  the  law  presumes  that  they 
are  inspired  by  motives  of  affection,  gratitude, 
or  other  considerations  than  those  of  a  pecuni- 
ary nature ;  and  in  order  to  rebut  this  presum^ 
tion  there  must  be  clear  and  unequivocal  evi- 
dence of  a  promise  or  agreement  to  pay  for  the 
services  rendered."    Mechem  on  Agents,  S  S90. 

While  on  these  visits  to  his  prindpal  de> 
fendant,  on  the  request  of  plalntUI,  it  Is  stat- 
ed, sued  out  several  writs  of  habeas  corpus 
to  hare  plaintiff  released  from  the  sanitari- 
ums In  whldi  he  was  a>nflned  at  different 
times.  Plalotlff  objected  to  parol  evidence 
going  to  show  that  he  had  authorized  defend- 
ant to  sue  out  such  writs,  on  the  ground  tJiat 
this  is  a  suit  for  an  accounting,  and  that  evi- 
dence of  other  transactlMis  not  connected 
primarily  with  or  growing  out  ot  the  dis* 
charge  of  the  duties  imdeitaken  and  imposed 
by  the  power  of  attorney  was  Incompetent; 
and  the  objection  was  sustained. 

This  Is  more  than  a  suit  for  an  accounting  ; 
it  is  a  suit  tor  a  money  judgment  for  money 
said  to  have  been  misappropriated,  and  for 
the  value  of  a  certain  house  which  was  al- 
leged to  have  been  taken  by  defendant  from 
plaintiff's  property.  The  evidence  shows  that 
the  checks  had  been  drawn  by  defendant ;  and 
it  was  competent  for  the  defendant  to  show 
that  the  money  had  been  expended  for  the 
benefit  of  the  plaintiff.  The  drawing  and 
spending  of  this  money  grew  out  of  the  dis- 
charpe  of  the  duties  undertaken  and  Imposed 
by  the  power  of  attorney.  The  suing  out  of 
writs  of  habeas  corpus  may  not  have  been 
mentioned  In  the  power  of  attorney,  but  de- 
fendant was  authorized  to  settle  all  accounts 
of  plaintiff,  and  the  settlement  of  the  expens- 
es for  such  writs  was  a  settlement  of  plain- 
tiCTs  accounts.  As  the  instructions  of  plain- 
tiff to  defendant  to  sue  out  such  writs  was 
subsequent  In  date  to  the  power  of  attorney.  It 
was  competent  for  defendant  to  show  by  pa- 
rol that  such  instructions  were  given,  If  given. 
Su<A  evidence  would  not  vary  or  alter  the 
written  power  of  attorney.  The  ruling  of  the 
court  rejecting  such  evidence  was  erroneou."; 
and  the  case  will  have  to  be  remanded  for  the 
puri)ose  of  permitting  defendant  to  introduce 
the  evidence  tendered. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
set  aside,  and  that  this  case  be  remanded  to 
be  proceeded  with  In  accordance  with  law  and 
the  views  expressed  In  this  opini(»i;  costs  of 
appeal  to  be  paid  by  plaintiff. 
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STATK  T  DORB. 
(Sn^enie  Court  of  Louisiana.    April  8.  1916.) 

(SvUdbut  by  the  Court.) 

1.  Crxminaz.  Law  «=>1144(2)— Gbavd  Jukt— 
ObOANIZATION— PUSUKFTION. 

Tlie  presamption  Is  that  the  grand  Jury  was 
duly  orsanized, 

[Ed.  Note,— S\w  other  eaaes,  see  Criminal 
Law.  Cent.  Dlf.  ff  2745.  2001*  8017;  Dec.  Dig. 

2.  InroxTCATiNa  laqiroBS  «»15(>-OFraNSBS 
— Puce  or  Balk. 

In  a  prosecution  for  anlawfully  retailing 
intoxicatiiu:  Uouors  without  a  license,  the  Ques- 
tion whether  uie  sale  was  made  in  a  "wet*'  or 
"dry**  district  ia  immaterial. 

[Ed.  Notftr— For  othep  cases,  aee  Intoxicating 
UguoFB,  Gent  Dig.  |i  164,  165;  Dec.  Dig. 

Appeal  tram  ia«rettth  JndlciBl  Dfetrlct 
Gonxt.  Parish  of  Bed  Birer;  W.  T.  Cimiiliie- 
ham.  Judge. 

M.  P.  Dorr  was  conilcted  of  i^oiatiiig  the 
Uqnor  law,  and  appeals.  Afflnned. 

Thomas  &  Cagle,  of  Coushatta,  for  appel- 
lant. K.  G.  Pleasant,  Atty.  Gen.,  and  J.  F. 
Stephens,  DIst  Atty.,  of  Coushatta  (G.  A. 
Gondran,  of  New  Orleans,  of  coonsel),  for  the 
Stat& 

LAKD.  3.  The  defendant  was  Inmcted  for 
keeping  a  grog  and  tlpplliv  shop  and  for  re- 
taiUng  spirituous  llqniHS  wlthoirt  prertoasly 
obtaining  a  license  fn»n  any  town  or  dty 
authorities  or  from  the  police  Jury  of  the  par- 
ish of  Bed  Biver,  ■wblKb,  required  a  Ucense 
ther^or. 

The  defendant  waived  arraignment,  and 
pleaded  not  guilty,  and  filed  motions  for  bills 
of  pattlcalars.  The  accused  was  tried  and 
found  guilty  as  charged.  Motions  for  new 
trial  and  In  arrest  of  Judgment  were  filed  and 
overruled.  Defendant  was  sentenced  to  pay 
a  fine  of  $500  and  to  serve  six  months  In  the 
parish  JaU.  Defendant  has  a];^>ealed. 

Defendant's  first  motion  called  upon  the 
district  attorn^  to  state  wh^ber  he  relied  on 
or  Intended  to  Introduce  the  evidence  of  "ot- 
ters," and.  If  so,  to  furnish  tb^  names  and 
tddrcss.  The  defendant's  second  motion  call* 
«d  upon  the  district  attorney  to  state  whether 
the  allied  sale  was  made  by  the  defendant 
In  person  or  by  another  as  agent  or  clerk. 

The  district  attorn^  answered  ttiat  the 
Bale  was  made  the  defendant  In  person, 
and  was  not  made  to  a  "spotter." 

The  first  bill  of  exception  was  to  the  re- 
fusal of  the  court  to  rule  out  the  testimony 
of  one  Sam  Fletdier,  a  witness  tendered  by 
the  state,  and  objected  to  by  the  defendant 
on  the  f<^owlog  grounds: 

'That  he  filed  a  motion  ashing  whether  evi- 
wQce  relied  upon  by  the  state  would  be  far> 
nuhed  by  spotters,  and  the  state  answered  that 


It  would  not,  but  that  defendant  Is  Informed  and 
verily  believes  that  this  witness'  was  acting  in 
the  capacity  of  a  spotter  at  the  time  of  the  al- 
leged CTimc." 

The  extracts  following,  taken  from  the  tes- 
timony of  one  Mr.  Carter,  are  annexed  to  the 
bill: 

"Q.  Do  you  know  whether  or  not  Hr.  Sam 
Fletcher  was  actbig  as  a  'spotter'  when  he  went 

to  Lonsburg? 

"A.  I  would  think  ho. 

"Q.  What  do  you  base  that  tm? 

"A.  From  the  way  he  testified  before  the 
grand  jury." 

The  objection  of  defendant  was  overruled 
by  the  Judge  for  the  following  reasons: 

"The  court  knows  of  no  law  that  the  names 
of  the  witnesses  are  to  be  given,  and,  even  if  the 
law  i»roTided  that  the  spotter's  name  should  be 
given,  it  would  be  for  the  reason  that  the  de- 
fendant have  the  time  to  investi|;ate  the  standing 
he  had  in  the  community  in  which  he  lived,  andt 
as  this  witness  lived  in  Red  River  parish  all  of 
his  life,  that  would  not  hold,  and  the  defendant 
made  no  attempt  to  prove  the  witness  Sam 
Fletcher  unworthy  of  belief*  • 

It  is  to  be  noted  that  the  answer  of  Ur. 
Carter,  supra,  is  mer^y  his  opinion,  and 
proves  notliing. 

In  the  case  of  State  t.  Uinee.  187  La.  4S», 
68  South.  837,  ttie  state  witnesses  were  stran- 
gers in  the  community,  detectives  by  occupa- 
tion, and  working  for  a  contingent  fee  ot  930 
for  every  cmrictlon  secured  by  thtdr  testi- 
mony. 

We  think  tiiat  the  objection  of  the  defend- 
ant was  properly  overruled. 

The  next  bill  of  occ^tion  was  taken  to  the 
overruling  of  defendant's  motion  for  a  new 
trial  for  the  following  reasons : 

"The  evidence  showed  beyond  doubt  that  the 
defendant  was  guilty,  and  the  defendant  had 
been  tried  legally  and  with  fairness." 

[2]  Bill  of  exception  No.  1  was  the  only  one 
taken  during  the  trial  of  the  case.  But  in 
the  motion  for  a  new  trial  the  dtfendant 
made  tbs  point  that  the  court  erred  in  cm- 
victtng  the  defradant  in  the  atMsence  ct  evi- 
dence showing  tbat  Bed  Birer  pariah  was  a 
prohiUti<m  parish,  or  that  the  police  Jury 
required  a  license  for  the  sale  c£  spirituods 
liquors.  This  contention  is  without  merit,  as 
the  question  whether  the  parish  was  "diy"  or 
"wet"  was  immaterial.  State  r.  HoUings- 
worth,  187  La.  478,  68  South.  834. 

The  motion  for  a  new  trial  was  properly 
overruled.  The  motlcm  In  arrest  is  a  duplic»- 
Ooa  of  objections  raised  in  the  moUcn  for 
a  new  triaL* 

[1]  Defendant  in  his  brief  in  this  court 
makes  the  objection  that  the  transcript  does 
not  sliow  that  a  grand  Jury  was  ever  im- 
paneled or  tbat  a  foreman  was  app<^ted. 

The  presumptttHi  is  that  the  grand  Jury 
was  du^  organized.  ObJecti<m  to  the  oigan- 
izatton  of  the  grand  Jury  comes  too  late  after 
plea,  ftnd  trial.  State  t.  Harp,  133  Ia.  1007, 
68  Sooth.  60a 

Judgment  affirmed. 
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Ko.  21881. 

STATE  V.  MURRAY 

<Sa]^me  Ooart  of  Loaiaiana.    April  8,  1916. 
On  Application  for  Rehearlns> 
April  24.  1916.) 

(Svllahua  hy  the  Court.) 

1.  GsncinAi.  Law  «=»892— 1%iai>— Vbbdxov— 

GonFucT  IN  Record. 

Where  Uiere  ia  a  variance  In  the  verdict  In- 
dorsed on  an  indictment  and  sifmed  by  the  fore- 
man of  the  jury,  and  tbe  verdict  as  recorded  by 
the  derk,  the  former  will  be  accepted  as  showing 
th»  intention  of  the  jury. 

[Ed.  Note.— For  other  catea,  aee  Criminal 
Law,  Gent.  DUr.  1 2114;  Dec.  Dig.  «»892.] 

2L  Grihinai,  Law  4=»379— Evidence— Ohab- 

ACTEB  OF  Accused. 

"Accordingly,  it  it  ftenerally  agreed  that  a 
reputation  at  any  time  after  a  charge  published, 
or  other  controversy  begun,  la  not  adnusaible." 

[Ed.  Note.— For  other  cases,  see  Griminal 
Law.  Gent  Dig.  »  843,  844 ;  Dec  Dig.  4=»879.1 

3.  Cbuiihai,  Law  «z»1171(I)  —  Trial  —  Rs- 

UABKS  OF  CoUnSBL. 

It  ifl  not  every  idle  or  irrelevant  remark  by 
a.  district  attorney  during  the  course  of  a  trial 
which  will  cause  the  caae  to  be  remanded. 

[Ed.  Note.^For  other  caaea,  see  Crboinal 
Law.  Gent  Dig.  f  3127;  Dec.  Dig.  «s>117ia)-l 

4.  HOUICXDE  4S»1D1  —  PBOaiOUTION  —  fi^I- 
DBHCE. 

Testimony  of  oppressive  or  harsh  acts  on 
the  part  of  the  prosecnting  witness  towards  the 
accused,  at  times  other  than  at  the  time  of  the 
commission  of  the  crime  charged,  ia  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
f^eut  Dig.  i  414;  Dec.  Dig.  «=^191.] 

5.  Gbiuinal  Law  ^=}683(1)  —  Rxckftioit  of 
Evidence— Rebuttal  Evidence. 

Testimony  by  defendant  of  a  specific  overt 
act  on  the  part  of  tbe  prosecuting  witness  may 
be  rebutted,  when  not  testified  to  by  the  latter 
when  he  was  examined. 

[Ed.  Note.— For  other  casea,  see  Criminal 
Law,  Gent.  Dig.  {g  1015,  1617;  Dec.  Dig.  «=» 
083(1).] 

AniMal  from  SeomcL  Judicial  District 
Court,  Fariab  of  Bossier;  Jolin  N.  Baiullln, 
Judge. 

Ben  Murray  was  convicted  of  shooting 
with  intoit  to  kill,  and  appeals.  Afflrmed. 

Foster,  Looney  &  Wilkinson,  of  Shreveport, 
for  appellant.  B.  Q.  Pleasant,  Atty.  Gen., 
and  Thomas  W.  Robertson,  Dlst.  Atty.,  of 
Mlnden  (Q.  A.  Goudran,  of  New  Orleans*  of 
counsel),  for  the  State. 

SOMHERVILLE,  J.  [1]  Defendant  as- 
signs, as  error,  patent  on  tbe  face  of  the 
record,  that  the  transcript  shows: 

"After  due  deliberation  the  Jnry  returned  into 
open  court,  and  in  the  presence  of  the  aocnsed, 
with  the  following  verdict: 

"We,  the  Jury,  find  the  defendant  gnilty  with 
shooting  to  kill. 

"Defendant  shows  that  the  above  verdict  of  the 
jury  convicts  him  of  no  crime  known  to  the  laws 
of  Louisiana,  and  be  aska  for  a  new  trial.!' 

The  transcript  also  shows  that  the  ver- 
.dlct  of  the  Jury  as  rendered  indorsed  on 
the  indlctmeDt  is: 


"We.  the  jury,  find  the  defendant  guilty  with 
shooting  «ith  Intent  to  kill. 
"[Signed]        E.  R.  Hardcastie.  Foreman." 

The  above  verdict  of  ttie  Jury  oonvicts  de- 
fendnnt  of  a  crime  denounced  by  tbe  laws  of 
the  state. 

There  was  aiqparent  error  by  a  cardess 
clerk  in  recording  tbe  vwdict  of  tbe  Jury  to 
tbe  case,  but  such  error  cannot  have  tfect 
where  the  verdict  of  the  Jury  Is  In  Uie  rec- 
ord, and  speaks  for  Itself,  as  to  the  inten- 
tion and  finding  of  the  jury. 

In  tbe  case  of  ^te  v.  Reonnala,  14  La. 
Ann.  278,  where  ttie  foreman  signed  an  ir- 
responglTe  verdict,  and  tbe  clerk  recorded 
one  which  was  responsive,  it  was  said  of  the 
verdict  signed  by  the  foranan: 

"This  shows  what  was  the  iatentloo  of  the 
jnry.  and  tbe  verdict  ought  not,  under  snch  eir- 
cnmstancea,  to  be  sastained." 

And  It  was  set  aside,  although  the  record- 
ed verdict  would  have  been  valid. 

[2]  Bill  of  exception  1.  This  blU  Is  taken 
to  the  exclusion  of  the  testimony  of  a  wit- 
ness as  to  the  cbara(ter  of  the  defendant  for 
peace  and  quiet  after  the  commlsdoi  of 
the  crime. 

If  the  question  bad  referred  to  declara- 
tions or  acts  of  parties  after  the  commence- 
ment  of  the  suit  the  testimony  would  have 
been  iaadmlsslble,  as  the  presumption  would 
be  tluit  they  bad  been  made  wttb  reference 
to  the  suit 

Tbe  same  presumption  would  apply  to  the 
reputation  of  parties  to  a  suit  This  hear 
say  testimony  aa  to  character  might  well  be 
made  with  reference  to  tbe  suit;  and  the 
state  or  defendant  migAit  cause  tbe  rota- 
tion ot  tbe  accused  to  be  discussed,  to  the 
disadvantage  or  to  the  advantage  of  the  ac- 
cused. A  false  reputation  might  thus  be 
created.  The  obJectlMi  to  tbe  tesUmmy  was 
pn^rly  sustained. 

Mr.  Wigmore  In  hla  second  volnme,  i  1616; 
p.  1966,  lays  down  the  rule: 

"Accordingly,  it  is  generally  agreed  that  a  rep- 
utation at  any  time  after  a  diarge  published,  or 
other  controversy  begun,  is  not  admissible." 

And,  in  State  v.  Johnson,  60  N.  a  151,  It 
Is  said: 

"Upon  principle,  it  ought  to  be  confined  to  the 
time  when  the  charge  was  first  made.  A  diffei^ 
ent  rule  will  expose  the  defendant  to  the  great 
danger  of  having  his  character  mined  or  badly 
damaged,  by  the  arts  of  a  popular  or  artfol 
prosecutor,  stimulated  to  activity  by  the  hope  of 
thus  making  his  prosecution  succeasfuL  Gri- 
denoe  of  character  is  of  the  nature  of  hetnay. 
and  the  general  rule  in  relation  to  that  kind  of 
testimony  is,  that  it  shall  not  be  reedved  If  tbe 
hearsay  be  post  litem  motam." 

[I]  Bill  2.  This  bill  la  taken  to  a  remark 
by  the  district  attorney  In  the  course  ol  bis 
argument  As  tbe  ai^ument  ot  the  district 
attorney  is  not  given,  or  even  that  portion  lo 
which  the  objectionable  remark  was  made, 
it  is  impossible  to  pass  upon  its  possible  ef- 
fect npon  the  jury.  We  fhtl  to  see  the  rel- 
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entne;  of  the  Temark,  sod  cannot  conceive 
how  it  conld  bave  affected  the  iniy  prcjn- 
dldall7  to  tbe  acctued.  The  court,  In  a  per 
curiam,  says  tbat  *'the  dUtrlct  attorney  was 
anawNlng  argameDt  of  counsel  for  defend- 
ant," and  that  "the  rerdict  of  tbe  Jury 
sbows,  to  my  mind,  that  the  argument  was 
not  prejudiced,  as  they  only  found  tbe  accus- 
ed guUty  of  shooting  to  klU." 

It  Is  not  every  Idle  or  irrelevant  remark 
made  1^  a  dlstrtet  attorney  whldt  wUl  cause 
a  case  to  be  remanded.  Wbere  rach  re- 
marks are  clearly  offensive  or  prejudicial 
to  the  accused  they  may  be  cause  for  re- 
manding the  case. 

[4]  Bill  3.  The  court  refused  to  permit  a 
witness  to  testify  whether  or  not  the  prose- 
eating  witness,  a  stepbrother  of  defendant, 
was  QvresslTe  and  harsb  in  his  treatment 
of  his  joangsx  brother,  tlie  defendant.  It  la 
arinied  that  Ow  tesUmcmy  might  have  thrown 
llRht  upon  who  the  aggressor  In  the  case  was. 

Testlmooy  of  oppresslTe  or  harsh  acts 
on  the  part  of  the  prosecuting  witness  to- 
wards defmdant,  at  times  other  than  at  the 
time  of  tile  shooting,  would  have  opened 
the  door  to  lEielevout  testimffliy  which  could 
hare  served  no  useful  purpose.  It  was  prop- 
erly rejected.  Tbe  matter  to  be  proved  was 
who  the  aggteSBor  was  at  the  time  of  the 
shooting,  and  this  Is  showa  1^  tbe  verdict 
of  the  Jury. 

[I]  BUI  4.  After  the  state  had  closed  Its 
esse,  and  defendant  had  testiiled  tbat  when 
he  shot  the  prosecuting  witness  tbat  the 
latter  bad  bis  band  In  his  pocicet  and  made 
a  motion  aa  U  to  draw  a  weapon,  Xb»  pros- 
ecuting witness  was  recalled  by  the  state  and 
asked  where  his  hands  were  at  the  time  de- 
fendant shot  him. 

Ihis  was  clearly  rebuttal  evidence.  Ac- 
cording to  the  statement  of  the  Judge  the 
^osecutlng  witness  bad  not  testified  direct- 
ly on  tbe  point  He  could  not  have  been 
expected  to  have  so  testified.  It  was  not  un- 
til defendant  had  testlfled  to  the  spedflc 
act  tnt  atsresston  on  the  part  of  the  prosecnt- 
Ing  witness  that  the  latter  could  be  called 
to  deny  that  particular  act 

Judgment  affirmed. 

On  Application  for  Bdiearlng. 

PEB  CURIAM.  In  his  appUcatlctti  for  a 
rehearing,  defendant  states  that  the  court 
oTerniled  a  former  opinion  of  the  court, 
without  making  reference  to  It  in  the  de- 
cision. An  examination  of  the  decision  in 
State  V.  Anderson,  135  La.  326,  65  South.  478, 
shows  that  the  evidence  of  reputation  In  that 
case  had  reference  to  the  reputation  of  the 
accused  prior  to  his  Indictment,  although 
dlBCDssed  after  that  time.  Whereas,  in  the 
present  case,  the  reputation  of  defendant  for 
peace  and  quiet  was  that  after  his  Imprlson- 
nieat,  which  the  witness  had  benrd  discussed. 
He  testified  that  he  did  not  know  the  reputa- 


tion of  tbe  accused  prior  to  the  time  of  bis 
incarceration.    The  trial  Judge  says  with 

much  force: 

"^e  .evidence  was  excluded  for  the  reason 
that  It  would  be  an  easy  matter  to  manufacture 
character,  either  good  or  bad,  after  it  was  sure 
that  such  evidmce  would  !>•  necessary  or  couM 
be  used  In  a  trial ;  hence  the  discussion  of  char- 
acter, at  a  time  not  suspicioaa.  would  be  the 
proper  ones  on  which  to  form  an  opinion  as  to 
character." 

Rehearing  refused. 


MILLS  v.  ST.  TAHMANY  k  NEW  ORLGANR 

RT.  &  FERRT  GO. 
(Supreme  Court  of  Louiriana.   April  8,  1918.) 

(Byllabua  by  th€  Court.} 

Oabbiebs  «s»314{5)  —  Oakbiaqb  of  PAsasir- 
OXBS— Aonozv  FOB  InjuBicB— PuBAnina. 
In  an  action  for  damages  for  perscmal  inju- 
ries alleged  to  bave  been  caused  by  aa  nnexpect- 
ed  movement  of  a  passenger  car  while  the  plain- 
tiff was  alighting  from  it,  the  petition  must  eon- 
tain  an  allegation  to  tbe  effect  that  It  was  the 
duty  of  the  employes  of  the  railroad  MHupany  to 
Jo(A  out  for  the  safety  of  the  plaintiff  as  a  pas- 
senger or  an  employ^,  or  It  will  not  disclose  a 
cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
.Cent  rag.  H  1273.  1276^;   Dec.  Dig.  ^ 

314(B).] 

Appeal  from  Twenty-Sixth  Judicial  Dis- 
trict court.  Parish  of  St  Tammany;  J.  B. 
Lancaster,  Judge. 

Actions  by  Mrs.  Aurora  Relsland  Mills 
against  the  St.  Tammany  &  New  Orleans 
Railway  &  Ferry  Company.  From  a  judg- 
ment for  defendant,  idaintUt  apiiea]&  Af- 
firmed. 

L.  Robert  Rivarde,  of  Ha hn villa,  for  ap- 
pellant  Harvey  B,  Ellis,  of  Oovlngton,  for 

appellee. 

O'NIGLLs  J.  The  plaintiff  appeals  from  a 
Judgment  dismissing  her  suit  on  an  exception 
of  no  cause  of  action.  Her  demand  Is  for 
damages  for  personal  injuries  alleged  to  hare 
been  sustained  while  stepping  from  a  passen- 
ger car.  She  alleged,  In  her  petition,  that,  in 
company  with  a  number  of  friends  and  ac- 
quaintances, she  boarded  one  of  the  passen- 
ger cars  operated  and  controlled  by  the  de- 
fendant company  between  Covington  and 
Mandeville;  that,  when  she  arrived  at  her 
destination  In  Mandeville,  the  car,  in  charge 
of  the  employes  of  the  defendant  company, 
stopped  to  permit  the  plaintiff  and  her 
friends  to  alight;  that  several  persons  got 
off  ahead  of  her,  and,  when  she  attempted  to 
step  from  the  car  to  the  ground,  the  car 
started  suddenly  and  without  warning,  throw- 
ing her  down  and  spraining  her  ankle.  She 
alleged  that.  If  the  car  had  been  in  charge 
of  competent  and  skillful  employes,  and  If 
they  had  been  attentive  to  their  duties,  the 
accident  would  not  have  occurred. 
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The  district  Judge  held  that  the  allega- 
tions of  the  petition  were  deficient  because 
the  plaintiff  failed  to  allege  that  she  was  a 
passenger  or  an  employ^,  or  was  Invited  to 
ride  on  the  car,  or  that  she  had  a  right  to  be 
there,  or  was  not  a  trespasser  on  the  defend- 
ant's property,  or  any  *  ther  fact  that  would 
make  It  the  duty  of  the  employes  of  the  de- 
fendant company  to  look  out  for  her  safety. 
Hie  ruling  Is  In  accord  with  the  decisions  of 
this  court  In  Lynch  t.  American  Brewing  Co., 
127  La.  S50,  54  South.  123,  and  in  Morris  t. 
Great  Southern  Lumber  Co.,  132  La.  306,  61 
South.  383,  and  no  good  reason  Is  suggested 
why  it  should  be  reversed. 

The  Judgm^t  appealed  from  Is  affirmed. 


(139  La.) 

No.  21043. 

MANDEVILLB  ICE  &  LIGHT  CO.  t.  TOWN 

OF  MANDEVILLB  et  al. 
(Supreme  Court  of  Louisiana.   April  3,  1916.) 
(BvOatnu  Ity  B&itorUa  Btaff.) 

MUNIOIFAI.    COBPOBATIONB    «=5>680,  681(5)  — 

Use  OF  Stbket—Ihjdnction— Statutes. 
Act  No.  76  of  1914,  authorizing  towns  to 
grant  to  corporations  the  right  to  use  and  oc- 
cupy the  streets  and  to  obstruct  them  with 
bmldlnes  neceosary  to  such  corporations,  pro- 
vided the  consent  of  the  taxpayers  ia  obtained, 
coDtaining  no  repealing  dauM,  did  not  repeal 
section  1,  par.  7,  of  Act  No,  111  of  1912,  au- 
thorizing towns  to  grant  the  use  of  their  streets 
for  the  erection  of  electric  light  poles,  etc.,  as 
the  later  act  was  intended  to  enlarge  and  not 
to  restrict  the  powers  of  towns,  and  referred  to 
onuBoal  and  serions  obatroctions,  such  as  build- 
ings, and  not  to  the  custcnnary  obstructicm  of 
electric  light  poles,  so  that  a  company,  proceed- 
ing to  erect  such  poles  under  the  authority  of 
an  ordinance  of  a  town,  will  not  be  enjoined. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  1 1463 :  Dec.  Dig. 
680,  681(5).] 

Appeal  from  Twenty-Sixth  Judicial  Dls- 
trlct  Court,  Parish  of  St.  Tammany;  J.  B. 

Lancaster,  Judge. 

Suit  for  an  Injunction  by  the  Mandevllle 
Ice  &  Light  Company  against  the  Town  of 
Mandevllle  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  AfBrmed. 


Henry  L.  Oarland,  of  Opelonsas  (Wm.  V. 
Seeber,  of  New  Orleans,  of  counsel),  for  ap- 
pellant M.  R.  Neuhanser,  of  New  Orleans, 
for  appellee  Town  <rf  Mandevllle.  Harrcy  B, 
Bills,  of  CoTlDgton.  for  appellee  St  l^mmany 
&  N.  a  By.  &  Ferry  Co. 

PROVOSTT,  J.  The  St.  Tammany  &  New 
Orleans  Hallway  ft  Ferry  Company  was  pro- 
ceeding to  erect  electric  light  poles  In  the 
streets!  of  the  defendant  town,  under  an  ordi- 
nance authorizing  It  to  do  so,  when  the  pres- 
ent suit  was  brought,  enj(Hnlng  the  further 
prosecution  of  the  work, 

l^e  sole  ground  of  Injunctlcm  allied  in 
the  petition  Is  that,  as  an  effect  of  Act  76, 
p.  194,  of  1914,  towns  can  grant  such  a  use 
of  the  streets  only  with  the  consent  of  the 
taxpayers  of  the  town,  obtained  at  an  elec- 
UoD  held  for  that  purpose. 

Authority  to  grant  such  use  of  streets  Is 
conferred  upon  towns  by  paragraph  7  of  Act 
111,  p.  128,  of  1912,  without  anything  being 
said  about  consent  of  taxpayers.  But  this 
restriction  upon  the  authority  of  the  town 
is  imposed,  says  coniu^  by  tlie  nld  act 
1914.   The  act  reads: 

"Towns  •  •  ♦  shall  have  authority  to 
grant  to  railroads  and  other  corporations  the 
right  to  use  and  ooenpy  the  streets  and  alleys 
therein  and  to  obstruct  same,  or  part  thereof, 
with  buildings  necessary  to  and  used  by  said 
corporations,"  provided  the  consent  of  tlis  tax- 
payers la  obtained. 

The  act  contains  no  repealing  clause.  Evi- 
dently its  object  was  to  enlarge,  not  to  re* 
strict,  the  powers  of  towns.  EMdently,  also^ 
It  has  reference  to  unusual  and  serious  ob- 
structions, such  as  buildings,  and  not  to  the 
cnstoinary  ones  of  poles  for  stringing  wires, 
pipes  for  conducting  gas  and  water,  and  rails 
for  operating  cars.  The  Idea  that  a  town 
ghontd  have  to  consult  the  taxpayers  by 
means  of  an  expensive  election  preliminarily 
to  allowing  electric  light  poles,  or  gas  x 
water  pipes,  or  railway  traclis  to  be  laid  la 
a  street,  were  It  even  for  one  single  block, 
Is  evidently  foreign  entirely  to  the  purpose 
and  Intendment  of  this  act 

Judgment  affirmed. 
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(139  IM.) 

vo.  mom. 

STATE  V.  TINDBRWOOD. 

(Snprcme  Court  of  liouisiana.    Oct.  18,  1V16. 
Befaeaziug  Denied  April  24,  1016.) 

(Bytlabua  6y  fAtf  €ourtJ 

1.  Licenses  «=»16(7)— Occotatioks— "TaAD- 
iNO  Stamps." 

A  person  wbo  is  engaged  in  di8tnbutiDg 
grataitoo^  to  all  comers,  and  in  bartering  vntb 
ail  comers,  the  coupons  of  the  Hamilton  Corpo- 
ration of  New  ToFK  la  engaged  in  iasninc  trad- 
ing stamps,  within  the  meaning  of  Act  No.  47 
of  19^  (amending  and  re-enacting  section  15  of 
Act  No.  171  of  1S88),  and  is  liable  for  the  li- 
cense tax  thereby  imposed. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Dec  Dig.  «s»16(7).] 

2.  CoNsnrunoMAi,  Law  «=s>23O00  —  Com- 
merce ®=964— Licenses  ^=>7(1,  2, 4)— Deal- 
xna  IN  TsADiNa  Stamps— Equai.  Feoteo- 
TiOK  OF  Laws. 

Act  No.  47  of  1904  (amending  and  rfr«iact- 
ing  section  15  of  Act  171  of  1808)  Is  not  in  con- 
trsTention  of  article  225  or  article  229  of  the 
Stote  Constitution,  or  article  1,  §  8,  of  the 
ConstitutioQ  of  the  United  States,  or  of  the 
Fourteenth  Amendment  to  that  Constitntion. 

[Ed.  Note.— For  other  cases,  see  Constitation- 
al  Law,  Cent.  Dig.J  687  :  Dec.  Dig.  «=a230(3) ; 
Commerce.  Cent  Dig.  f|  104-106;  Dec.  Dig. 
«=^:  licenses.  Cent.  Dig.  H  7,  8,  10,  19; 
Dec.  Dig.  *»7(1.  2,  4).) 

8.  PuBUc  PoucT  OF  State  Sdstaired. 

Id  the  District  of  Colambin,  where  the 
paramount  laws  of  the  land  are  made  and  au- 
thoritatively construed,  there  is  now,  and  for 
more  than  40  years  has  been,  in  force  an  act  of 
Congress  making  it  a  penal  offenne  to  engage  In 
any  gift  enteniriae  In  that  District,  which  act 
has  been,  ana  la  now,  applied  to  the  trading 
stamp  bnsiness,  notwithstanding  that,  as  thus 
applied,  it  has  been,  time  and  afrain,  attacked, 
as  in  contravention  of  the  Constitution  of  the 
United  States,  and  notwithstanding  that  the 
Supreme  Court  of  the  United  States  has  been, 
time  and  again,  applied  to  for  the  reviewal  and 
reversal  of  the  ruOncrs  of  the  District  of  Colum- 
Ma  Court  of  Appeals,  repelling  such  attacks. 
In  view  of  those  facts,  there  can  be  no  reason, 
arising  under  the  Constitution  of  the  United 
States,  why,  until  the  Supreme  Court  of  the 
United  States  shall  have  decided  to  the  con- 
trary, this  court,  yielding  its  own  convictions, 
■hoald  hold  tluit  the  state  ot  Loaiidana  is  not 
at  liberty  to  adhere  to,  and  enforce,  its  public 
policy  as  to  the  grave  question  concerning  the 
righte  of  the  individual,  considered  with  refci^ 
mce  to  the  rights  of  the  community,  which  is 
here  put  at  issue. 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans ;  B.  K.  Skinner,  Judge. 

Action  by  the  State  a^lnst  Charles  A. 
Underwood,  or  Southern  Merchandise  Ex- 
<9iange.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Reversed  and  rendered. 

A  W.  Cooper  and  Wm.  W.  Westcrfleld, 
both  of  New  Orteans,  for  appellant  Denegre, 
Uory  Ik  Chaffe,  of  New  Orleans,  for  the 
atatfc 

Statement  of  the  Case. 

HONROEV  C.  J.  Plalnttff  rated  "Ohartes 
A.  Underwood,  doing  business  under  the  name 

of  Southern  Merchandise  Exchange ;  Charles 


A.  Underwood,  Fn^rtebw/*  Into  court,  air 
l^lng  that  be  Is,  and  baa  been  since  June 
1,  1918,  "engaged  In  the  bostaieBB  of  a  dealer 
In  trading  stamps,  In  the  dty  of  New  Or- 
leans, issuing  tradUig  stamps  to  merdiants  or 
dealers,  without  having  paid  *  *  *  a  li- 
cense tax,'*  «nd  praying  that  he  be  required 
to  show  cause  why  Judgment  should  not  be 
rendered  against  htm  in  the  sum  of  $5,000,  as 
the  license  tax  for  the  year  1913,  with  In- 
terest, eta,  uKl  why  he  should  not  be  en- 
joined from  conducting  his  business  until  the 
tax  shall  have  been  paid. 

Tlie  proceeding  Is  founded  upon  so  much 
of  Act  47  of  1904,  amending  and  re-enactliv 
sdbtton  IS  of  Act  171  of  1898  (ttie  state  li- 
cense law),  as  reads: 

"For  every  trading  stamp  company,  and  all 
other  dealers  of  every  kind  whatsoever,  issu- 
ing stamps  to  merchants  or  dealers,  where  the 
gross  annual  receipts  are  more  than  $200,000, 
the  license  shall  be  $10,000;   where  the  said 

SosB  annual  receipts  are  $150,000  or  more,  and 
IS  than  $200,000,  the  license  shall  be  $7j600: 
where  the  gross  annual  receipts  are  $100,000 
and  less  the  license  shall  be  $5,000." 

Defendant  denies  that  he  Is  engaged  In 
the  busineBs  described  In  the  statute,  and 
alleges  that  his  bnsiness  consists  of  the  sale 
or  barter  of  various  articles  of  merchandise 
which  are  sold  to  the  public,  generally,  for 
cash,  or  exchanged  for  coupons  or  premium 
tokens,  or  the  like,  having  a  money  value; 
such  coupons  or  tokens,  Issued  by  any  relia- 
ble concern,  being  so  received  in  exchange 
for  merchandise,  and  the  value  thereof  being 
afterwards  collected  from  the  original  ls< 
suers.  He  sets  up  the  further  defense.  In 
the  alternative,  that  as  applied  to  his  busi- 
ness the  statute  relied  on  contravenes  the 
state  and  federal  Constitutions,  for  certain 
reasons,  which  he  specifles. 

On  the  trial  of  the  rule,  there  were  but 
two  witnesses  examined,  the  defendant  and 
another  called  on  his  behalf.  The  testimony 
of  the  other  witness  is  wholly  unimportant; 
that  of  defendant  Is  disingenuous.  We  gath- 
er from  it  the  impression  that,  although  he 
may  be,  or  may  think  he  Is,  In  a  position 
to  swear  that  be  is  not  the  agent  of  "The 
Hamilton  Corporation"  (a  New  York  trading 
stamp  company),  and  that  he  has  no  other 
connection  with  that  company  than  as  a 
receiver,  purchaser,  or  collector,  barterer, 
and  vendor  of  its  stamps  (or  "coupons,"  as  he 
prefers  to  call  them),  and  although  his  pri- 
mary object  in  establishing  himself  In  New 
Orleans  Is,  no  doubt,  to  make  money  for  him- 
self, he  nevertheless  came  here  in  April, 
1913,  under  an  agreement  with  the  Hamilton 
Corporatloni  and  some  time  in  June  opened 
a  store  at  No.  608  Canal  Street,  tn  the  name 
of  the  Soutiiem  Merchandise  Exchange; 
Charles  A  Underwood,  Proprietor;  and,  as 
It  appears  to  us,  the  principal  basis  and 
means  through  which  he  expects  to  succeed 
in  the  business  that  he  is  there  conducting  is 
the  promotion  and  development  of  the  busl- 
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ness  of  the  Hamilton  Oorporatlon.  He  ad- 
mits ttaat  tbat  corporation  la  bis  surety  for 
tlie  rent  of  hla  store,  under  a  lease  for  three 
Tears  at  |S00  a  montii,  Uiongh  he  testifies 
that  he  does  not  know  the  name  of  either  Us 
president,  secretary,  or  treasnrer.  There 
was  exhlhfted  to  him  a  fnll-page  advertise- 
ment, In  a  New  Orleans  dally  newspaper  of 
June  29,  1913,  containing  lUnstratlons  of 
furniture,  musical  instruments,  toilet  arti- 
cles, etc. ;  also  what  purports  to  be  a  repro- 
duction of  a  "Hamilton  Coupon,"  and  read- 
ing, In  part,  as  follows: 

"Ittrtfs  tlM  Mftsic  Honer  Tbat  Buys  Thsse  Valuabl* 

Premiums.  • 

"Hamilton  Coupons. 
"Tbey  ars  Packed  with  Popular  Oooda.  Tou  But 
Srerr  Day.  Tou  can  Bxcbaoge  Th«m  lor  Valuable 
Fromltuna  Rlffht  Here  In  New  Orleans. 


•  •••••••a 

"Ton  are  Inrlted  (Bur  the  Ooods  26  Hamilton  cou- 
to   call   and  In-  Listed  Below.)    pons   free.  Tou 

apeot  these  pre-  <  )  are     Invited  to 

mtttnifl.  Toa  can  (  )  visit  the  Sz- 

then    appreciate  (  )  change  at  SM  Ca- 

tbe  wide  variety  (  )  nel  St.,  and  you 

of  high-  grade  (  )  will  be  presented 

nwrchandlae  you  (  )  with  twenty-flre 

can    obtain    by  (.  )  (25)  oompllmen- 

saTlng  yoar(  )  tary  coupons, 

Hamilton     cou-  (  )  with    which  to 

pons,    which  (  )  start  your  colleo- 

come  packed  with  (  )  tloa,  a  complete 

goods    you    use  (  )  list  ot  goodiwltb 

dally,  (  )  which  Hamilton 

 (  )  coupons  are 

 (  )  packed,    and  a 

 (  )  beautiful  tllua- 

  (  )  trated  catalogue 

  (  )  sbowlag  the  pre- 

■  (  )  mlums   you  can 

 <  )  obtain  In  ez- 

 (  )  change  for  your 

 (  )  Hamilton  oou- 

 (  )  pons. 


"The  Southern  Herchandlae  Exchange,  003  Canal 
Street, 

"Ct^rlea  A.  Underwood,  Proprietor. 
"The  Store  That's  Different." 

And  he  gave  the  following  testimony  con- 
cerning it,  to  wit: 

"Q.  I  show  you  a  page  advertisement,  dated 
Sunday  morning  June  29,  1913.  *  *  *  and 
ask  you  to  look  at  this  line  and  state  whetber 
or  not  this  wag  put  in  there  by  you?  A.  No, 
sir.  Q.  Tou  had  nothing  to  with  it?  A,  No, 
sir ;  1  had  nothing  to  do  with  it.  Q. '  Can  you 
account  for  its  appearance?  A.  I  presame  the 
Hamilton  Corporation  of  New  York  did  it.  Q. 
I  notice  the  words  at  the  bottom  of  the  adver- 
tisement, in  large  type,  "I^e  Southern  Merchan- 
dise Exchange,  60S  Canal  Street,  Charles  A. 
Underwood,  Proprietor.  The  Store  That's  Dif- 
ferent.' Does  that  refer  to  your  store?  A.  Yes, 
it  must  Q.  What  is  your  connection  with  the 
Hamilton  Corporation  of  New  York?  A.  None 
whatever,  except  that  I  buy  goods  from  them, 
the  same  as  other  merchants.  Q.  Simply  the  re- 
lation of  buyer  and  seller?  A.  Tes,  sir.  Q. 
You  are  not  an  agent  of  the  Hamilton  Corpo- 
ration? A.  No,  sir.  Q.  You  do  not  handle 
their  coupons?  A.  Yea,  sir;  I  buy  them  of 
them.  Q.  What  do  you  do  with  them  when 
you  buy  them?  A.  Exchange  them  for  hundreds 
of  other  kinds  of  coupons.  Q.  You  are  in  the 
coupon  buidness?  A.  Yes,  air.  Q.  You  buy 
and  sell  these  coupons?  A.  I  sell  all  kinds  of 
coupons,  including  the  Hamilton,  not  to  people, 
but  to  manufacturers.  Q.  If  any  one  comes 
Into  your  store  and  asks  for  twenty-five  free 


coupons,  do  you  inquire  whether  or  not  he  h 
a  merchant?  A.  No.  sir.  Q.  Are  yon  willinc 
to  swear  that  none  of  the  coupons  are  issued 
to  merchants?  A.  No,  I  cannot  do  that.  •  •  • 
Q.  You  say  this  advertisement  appeared  in  ti>e 

?Bper  without  your  knowledge  or  consent?  A. 
es,  sir.  •  •  ♦  Q,  Read  that  advertisement 
and  see  whether  tbat  states  fairiy  the  character 
of  bnainess  that  you  are  doing?  A.  I  can  hard- 
ly telL  •••  Q,  For  inBtence,  this  adver- 
tiaement  reads:  'You  are  Invited  to  visit  the 
Exchange  at  608  Canal  street,  and  yon  wiU 
be  presented  with  twenty-five  (25)  complimen- 
tary coupons  with  which  to  start  your  collefr 
tion,  a  complete  list  of  goods  with  which  Ham- 
ilton coupons  are  packed  and  a  beaudfullj  U- 
luatrated  catalogue  showing  the  premiums  jon 
can  obtain  for  your  Hamilton  coupons.*  lliat 
u  a  fact,  is  it  not?  A.  What  is  a  fact?  Q. 
You  mean  to  pretmd  to  do  what  this  advertise- 
ment claims  you  do?  A.  We  give  them  a  cata- 
logue, which  is  furnished  by  the  Hamiltoa  Cot- 
pcration,  and  a  coupon.  *  *  •  Q.  Do  yoo 
carry  the  stock  of  articles  that  are  mentioned  in 
that  illustrated  catalogue?  A.  Some  of  then 
and  some  that  are  not  lUustrated  there;  I  am 
(not)  omfined  to  that  catidi«ne  entirdy." 

The  witness  la  then  further  cross-ezaodned 
In  regard  to  certain  advertising  "dodgeis," 
and  concerning  one  of  them  testUefl  as  fol- 
lows: 

"9-  I  call  attention  to  the  wording  of  the  ad- 
vertisement. After  requesting  that  everybody 
collect  'yoor  coapons,'  uiey  have  this  little  par- 
agraph, headed  Trading  Stamp  Collectors  may 
exchange  their  Hamilton  coupons  on  an  equal 
basis  for  trading  stamps  at  the  premium  p&r- 
lors  of  many  responnble  stamp  collectors.'  Do 

fou  stand  back  of  that  advertisement?  A.  Can 
explain?  Q.  Yes;  but  answer  *Tes'  or  'No' 
first  Do  yon  vouch  for  tbat  statement  in  that 
advertisement?  A.  No,  sir;  I  do  not  voucli 
for  it  Q.  You  do  not  know  that  it  is  there? 
A.  I  presume  I  read  it  Now,  this  is  printed 
and  published  by  the  Hudson  Condensed  MiU 
Company.  It  is  a  fact  tbat  Hamilton  coupons 
are  exchangeable  in  every  state  in  the  Union, 
except  Florida  and  Lonisiana,  for  different 
lands  of  trading  stamps,  and  these  are  national- 
ly distributed ;  they  migbt  go  to  CaUfomia  or 
Maine,  and  some  of  them  come  down  here ;  and 
you  will  see  that  It  is  on  almost  all  circulars 
where  they  say  something  about  trading  stamps; 
but,  so  far  as  I  am  concerned,  these  are  fur- 
nished to  me  by  the  manufacturers  and  the 
words  on  there  are  up  to  them." 

The  witness  was  asked  whether  his  busi- 
ness In  this  city  was  not  the  soUdtlng  of 
merchants  with  a  view  of  Inducing  them  to 
place  Hamilton  coupons  In  the  goods  sold  t>7 
them,  and  whether  he  was  not  conducting  an 
exchange  where  Hamilton  coupons  can  be 
bartered  for  the  articles  mentioned  in  the 
Hamilton  Catalogue.  To  the  first  question  he 
answered,  "No,"  but,  on  further  cross-ex- 
amination, he  said  that  he  had  tfOked  to 
grocers  about  Hamilton  coupons  but  bad 
not  solicited  them.  He  was  then  unable  to 
remember  what  he  had  said  In  his  conversa- 
tions, but  finally,  recalled  that  he  had  so- 
llclted  the  grocers  to  sell  goods  In  wbi(^ 
Hamilton  coupons  are  packed,  his  object 
being  to  have  more  Hamilton  couptns  come 
back  to  his  store. 

"These  coupons,"  he  states,  "are  taken  in  ex- 
change for  merchandise,  money,  or  coupons,  any- 
thing that  you  will  bring,  in  my  store.'  Q.  i'<w 
will  swap  anything  in  your  store  for  these  Ham- 
ilton coupons?  A.  Yes;  for  anything  else  tliat 
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hu  Talne.  *  •  •  Q.  So  the  purpose  of  your 
store  is  to  redeem  the  Hamlltoii  coupons?  A- 
No,  air;  we  redeem  them  and  other  coupODg." 

The  witness  then  refers  to  a  pamphlet  con- 
tainiuc  a  list  ot  "other  coupons"  in  which  he 
deals,  and  further  testifies: 

"Q.  Kow,  I  call  your  attention  to  the  fact  that 
this  pamphlet  •  •  •  declares  that  these  cou- 
pons are  exchangeable  for  Hamilton  coupons? 
A.  We  make  that  Hamilton  coupon  as  a  unit. 
Q.  The  Hamilton  coupon  is  a  unit  in  your  busi- 
ness? A.  Yes,  sir.  Q.  liliat  ia  a  standard  of 
value  for  all  coupons?  A.  Yes,  sir.  •  •  *  Q. 
On  page  3  of  this  catalogue,  under  the  headtngi 
'Where  to  Bzdumge  your  Hamilton  Coupons  for 
Fmuiumg,'  I  find  the  following:  'For  the  con- 
venience of  collectors,  we  have  established  more 
than  500  local  premium  stations  where  they  may 
take  their  coupons  and  exchange  them  for  pre- 
minmff '  Are  you  running  one  of  these  article 
premium  stations  referred  to  here?  A.  Not  in 
that  sense  at  all.  *  *  *  Q.  Nevertheless,  you 
give  out  this  catalogue?  A.  Yes,  ur.  Q.  Do 
yon  not  tell  them  to  redeem  them  at  your  place? 
A.  I  tell  them  that  they  can  be  redeemed  there. 
U.  What  is  the  difference,  Mr.  Underwood  ?  A. 
Well,  because  they  redeem  than  in  almost  every 
dty  in  the  United  States.  Q.  What  la  the  dif- 
ference between  your  establishment  and  one  of 
these  500  local  premiums  stations,  referred  to  in 
this  cata]<^ue?  A.  Those  referred  to  in  this 
book  are  owned  by  the  Hamilton  Corporation, 
and  titis  one  is  owned  by  me.  *  *  *  y.  Now, 
then,  you  say  that  you  buy  these  coupons,  Mr. 
Underwood,  is  that  a  fact?  A.  Not  for  cash. 
U.  What  do  you  give  for  them?  A.  Merchan- 
dise. U.  That  is,  to  the  collector?  A  Yes,  sir. 
(j.  Then  what  do  you  do  with  the  coupons  that 
Ton  get  from  the  collector?  A.  I^ey  are  sent  to 
New  York.  Q.  To  whom,  in  New  York?  A.  To 
the  Hamilton  Corporation.  Q.  All  of  them?  A. 
Yes :  with  the  exception  of  the  'Item's,'  and  one 
local  concern.  Q;  What  does  the  Hamilton 
Corporation  give  you  for  the  Hamilton  coupons? 

A  Two  dollars  a  thousand.  Q.  In  cash?  A. 
No,  not  in  cash ;  but  they  are  credited  arainst 
my  account ;  I  buy  goods  from  them.  Q.  What 
do  you  do  with  the  other  coupons  which  are  re- 
ferred to  in  this  list  of  2D0  coupons?   A  They 

are  add  to  the  Hamilton  Corporation  in  pay- 

meat  ot  goods  I  btiy  fiom  them." 

The  witness  testifies  that  he  does  a  cash 
business  at  his  store,  amonntlng,  in  gross  re- 
ceipts, to  about  95  a  day,  and  he  Is  then  fur* 
ther  examined: 

Where  do  yon  g«t  the  cash  from,  other 
than  the  $5  a  day ;  where  does  your  cash  come 
ia  from?  In  other  words,  how  do  yon  make  any 
nuiD«y  out  ot  that  store?  A.  It  takes  time  to 
work  np  a  business  like  this ;  you  can't  expect 
to  make  money  right  ofE  the  reel  Q.  You  must 
touch  money  at  some  time?  A.  I  have  some 
money  of  my  own.  Q.  When  will  it  come  back? 
A  In  time ;  my  coupons  exceed  the  merchandliie 
bought.  Q.  When  does  that  happen?  A.  Any 
time  I  make  a  settl^ent.  Q.  How  often  do  you 
Bake  these  settlements?  A  I  haven't  made  any 
yet  Q.  Have  you  any  stated  time  to  make  a 
•etOement?  A.  No,  sir.  •  •  •  Q.  You  say 
roQ  have  an  arrangement  for  a  settlement  with 
them  (the  Hamilton  Company)?  A.  Not  at  pres- 
ent, because  I  have  been  too  busy ;  not  on  cou- 
90m.  Q.  Have  you  any  other  arrangement  with 
them?  A-  No.  •  •  •  Q.  Yon  have  made  no 
arrangement  for  a  settlement?  A.  No;  I 
naven^  aaked  for  one.  Q.  And  there  is  no  stat- 
ed time,  either  monthly,  annually,  or  semiannu- 
ally, for  a  settlement?  A.  No,  there  has  been 
ao  settlement  made,  but  there  has  been  an  ex- 
ctiange  of  statements.  Q.  But  there  is  no  stat- 
ed time  at  which  settlements  are  made  between 
you  tad  tike  p*mii»nn  OorpcwationT    A.  Mo, 


The  witness  appears  to  contradict  himself 
on  eeveral  important  points  and  to  be  rath- 
er unintelligible  on  others,  as  for  instance: 

On  the  direct  examinaticHi :  "Q.  Are  you  en- 
gaged in  selling  coupons?    A.  No^  dr.'' 

On  cross-examination:  **Q.  Tou  buy  and  sell 
these  conpons  i  A.  I  sell  au  kinds  of  coupons, 
including  the  Hamilton,  not  to  people,  but  to 
manufacturers." 

On  re-direct  examination:  "Q.  Do  you  sell 
any  Hamilton  coupons  at  all?  A.  No,  sir:  1 
do  not.  *  *  *  Q.  you  sell  any  Hamilton 
coui>ons  to  manufacturers?    A.  No,  sir." 

On  cross-examination:  "Q.  If  any  one  comes 
into  your  store  and  asks  for  twenty-five  free 
coupons,  do  you  inquire  whether  or  not  he  is  a 
merchant?  A.  No,  sir.  Q.  Are  yon  willine  to 
swear  that  none  of  these  coupons  are  issuea  to 
merchanta?    A.  No,  sir;   I  cannot  do  that." 

On  redirect  examination:  "Q.  Have  you  ever 
delivered  Hamilton  coupons  to  merchants  or 
dealers  in  this  city?   A.  No,  never." 

On  direct  examination:  "Q.  Have  you  ever  is- 
sued any,  coupons  to  any  persons  with  the  prom- 
ise, express  or  implied,  that  yon  would  redeem 
these  coupons?    A.  No,  sir." 

On  cross-examination:  "Q.  Nevertheless,  you 
give  out  this  caUlogue?    A  Yes,  nr.    Q.  You 

five  it  to  collectors  of  Hamilton  coupons?  A. 
es,  sir.  Q.  Do  yon  tell  them  to  redeem  them  at 
your  place?  A.  I  tell  them  that  tbey  can  be 
redeemed  there." 

At  another  time.  In  his  redirect  ezamlna- 

tl<m,  he  testifies  as  follows: 

"Q.  Then  you  are  not  engaged  In  the  business 
of  redeeming  Hamilton  coupons?  A  No,  sir. 
Q.  You  are  engaged  in  the  brokerage  of  Hamil- 
ton coupons?  A.  Yes,  sir.  Q.  And  also  all  other 
kinds  of  pr«ninm  coapone  In  this  dty?  A.  Tes,  * 
sir.  Q.  There  are  250  different  kinds?  A  Yes, 
250  to  500  different  kinds.  Q.  Which  you  give 
merchants  in  exchange  for  all  different  kinds? 
A.  Yes,  sir.  Q.  And  you  sell  these  different 
kinds  at  a  price  that  is  agreeable  to  you?  A. 
Yea.  sir." 

Opinion. 

[1]  The  statute  imposes  the  lioenae  tax,  not 
only  upon  "every  trading  stamp  company,  is- 
suing stam[>s  to  merchants  and  dealers,"  but 
also  upon  "all  other  dealers,  of  every  kind 
whatsoever,"  who  may  be  engaged  In  the 
business  so  described.  It  Is  not  necessary, 
therefore.  In  order  to  become  liable  for  the 
tax,  that  one  should  be  the  originator  and  ul- 
timate obligor  of  the  stamps  issued  by  him; 
It  is  sufficient  that  he  be  engaged  in  the  Issu- 
ing of  the  stamps,  "to  merchants  or  dealers," 
whether  the  stamps  be  originated,  and  are 
ultimately  to  be  redeemed  by  him,  or  by  Kone 
other  person  or  trading  stamp  company. 

The  evidence  in  this  case  leaves  no  doubt 
that  "Hamilton  coupons"  are  "trading 
stami»,"  within  the  meaning  of  the  statute; 
and  it  leaves  no  doubt  that  defendant  Is  m- 
gaged  in  seUlug,  bartering  and  giving  away 
those  coap(His;  nor  can  we  doubt  tiiat,  In 
one  or  more  of  those  methods,  he  Is  engaged 
in  Issuing  them  to  "merdiants  or  dealers," 
as  to  other  members  of  the  eommnnlly,  since 
he  testifles  (and  they  are  among  the  few 
points  uptn  which:  he  does  not  contradict 
hlmsdO  that  he  distributes  "complimentary" 
Hamilton  coupons  to  all  comeiB,  and,  as  we 
understand  him,  barters  the  regiOar  Hamil- 
ton coiuwnB,  with  all  comers,  tor  eoupons  la- 
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sued  b7  other  concerns;  his  Interest  In  that 
business  being  that  the  Hamilton  corporation 
allows  53.50  a  thousand  (In  trade)  for  such 
"other"  coupons,  whereas  it  allows  hut  $2  a 
thousand  for  its  own.  The  Issuance  of  the 
"eompllmentary"  Hamilton  coupons  is  an  Im- 
portant feature  of  the  business.  It  is  the 
first  step  which  counts.  It  introduces  the 
business  for  which  the  license  tax  Is  requir- 
ed; and  we  liave  no  more  reason  or  authority 
for  holding  that  the  lawmaker  did  not  intend 
that  it  ^onld  be  counted  as  an  Issuance  of 
coupons  or  stamps  than  for  so  holding  with  re- 
gard to  the  bartering  or  selling  such  coupons. 
As  to  the  selling  of  the  Hamilton  coupons, 
defendant's  statement,  on  cross-examination, 
is,  "I  sell  all  kinds  of  coupons,  Including 
Hamilton,  not  to  people,  but  to  manufacture 
ers."  It  is  true  that,  in  answering  "No"  to 
the  questions  propounded  to  him  by  bis  coun- 
sd,  before  and  after  Mb  cross-examination, 
he  denies  tilling  Hamilton  coupons  at  all, 
and  denies  selling  them  to  manufacturers. 
But  why  did  he  make  the  spedOc,  and,  as  to 
those  matters,  nncaUed-for,  statemrat,  "I  s^ 
all  kinds  ot  coupons,  induding  Hamilton,  not 
to  peof»l^  but  to  mannfactnrers"?  The  ques- 
tions pn^unded  did  not  reqnlre  him  dther 
to  include  Hamilton  coupcns  among  those 
which  be  kUb,  w  to  exclude  manufacturers 
from  the  "people"  to  whom  he  does  not  sell. 
Are  we,  Oxm,  to  KH^Bume  that  he  went  out 
of  hla  way  to  say  the  Uiing  that  la  not  against 
his  interest;  and,  if  so,  why  should  we  ac- 
cept bis  denial  (tf  that  which  he  says  when 
the  denial  aM>eaTS  to  snbserre  his  Interest? 
The  answer  is  that  the  testimony  of  a  liti- 
gant, as  well  as  his  pleading,  Is  construed 
against  him,  upon  the  theory  that  he  will 
make  the  one  as  wdl  as  the  other  as  strong 
in  hla  own  favor  as  he  can. 

We  conclude,  therefore,  that  defendant's 
statement  that  he  sells  Hamilton  coupons, 
and  sells  them  to  manufoctnrers,  should  be 
acc^ited  as  true;  and,  cMslderlng  Uie  stat- 
ute here  In  question,  with  reference  to  the 
puEpose  for  which  it  was  enacted,  we  are  tn- 
clined  to  the  opinlm  that  the  "merchants  or 
dealers"  therein  referred  to  may  be  included 
among  tiie  "manufacturers"  to  whom  defend- 
ant sells  tlie  coupons,  since  manufacturers 
must  bny  their  raw  material  and  sell  their 
product,  and  in  ao  doing  tisey  become  mer^ 
chants  and  dealers  as  well  as  manufacturers, 
and  compete  with  each  other  and  with  other 
merchants  and  dealers  who  buy  and  sell  sim- 
ilar artldes.  It  is,  however,  snfBclent  for  the 
purposes  of  this  case  that  defendant  is  en- 
gaged in  iasuing  Hataillt(m  coniions,  by  giving 
them  away  and  bartering  them;  and  as  he 
instate  upon  it  that  he  Is  doing  so  upon  his 
own  account,  and  not  as  the  agent  of  the 
Hamilton  omporation,  and  the  evidence  to 
the  contrary  Is  only  inferential,  we  take  him 
at  his  word,  and  bold  that,  unless  his  atteck 
upon  the  C(Histltntionalit7  of  the  stetute  Im- 
posing the  tax  be  well  founded,  be  la  liable 
for  the  tex. 


{La. 

Tbe  grounds  relied  on,  as  supporting  that 
attack,  are: 

(1)  That  the  statute  "constitutes  unfairly  i 
discriminatory,  unequal,  and  uniform  taxa-  j 
tion,"  in  Tlolatltm  of  artldes  225  and  229  of  I 
the  state  Oonstltotton." 

(2)  That  the  necessary  effect  of  the  tax  i 
wlU  be  to  prohibit  and  destroy  the  business  | 
upon  which  It  Is  Imposed,  and  that  defendant 

is  thereby  denied  the  equal  protection  of  the 
law,  and  Is  deprived  of  his  property  without  | 
due  process  of  law,  in  violation  of  the  Foar- 
teenth  Amendm«it  to  the  Constitution  <tf  the 
United  States. 

(3)  That  the  statute  operates  as  an  Inter-  ! 
ference  with  the  power  of  Congress  to  regu- 
late interstate  commerce,  in  violation  of  tin 
provision  of  article  1»  |  8,  of  the  Constltntioa 

of  the  United  States.  { 
'  [21  The  first  and  third  grounds,  as  thus  stat 
ed,  are  wiUiout  merit  Article  229  of  the  Con- 
stitution, requiting  equal  and  uniform  texa- 
tlon,  refers,  In  terms,  to  taxation  on  prcverty,  | 
and  has  no  application  to  the  taxatton  of  oc- 
cupations. Article  229,  requiring  license  tax- 
es to  be  graded,  has  been  compiled  with  hi  . 
Act  47  of  1004.   State  v.  Merehante'  Trading  | 
Co.,  Ltd.,  114  La.  529,  38.  South.  443.  De- 
fendant is  engaged  In  issuing  coupons  (wUdi 
we  hold  to  be  trading  stamps  within  tie  i 
meaning  of  the  law)  In  the  dty  of  New  Or-  j 
leans;  and  we  find  nothing  in  the  taxing  ot 
that  business,  as  he  conducts  it,  wblcb  oper- 
ates an  interference  with  the  powor  of  Con-  i 
gress  to  regulate  Interstate  commerce.  | 

The  remaining  question  is,  in  what  way 
does  a  statute  of  this  state,  enacted  by  the 
General  Assembly  in  1904,  imposing  a  partleo- 
lar  license  upon  all  persons  engaging  In  a 
particular  business,  deny  the  equal  protectlMi 
of  the  law  to,  and  deprive  of  his  property 
without  due  process  of  law,  within  tbB  mean- 
ing of  the  Fourteenth:  Amendment,  a  person 
who  came  into  the  state,  for  the  first  time,  on 
April  12, 191S?  The  answer  which  the  learn- 
ed counsel  for  defoidant  make  is  that,  by  the 
Imposition  of  a  prohibitive  tax  upon  the  bod- 
ness  of  Issuing  tradi:^  stamps,  defendant  haa 
been  deprived  of  that  freedom  of  contract 
and  right  of  choice,  In  the  matter  of  a  lawful 
occupation,  to  whic^  as  a  dtizra  of  tlie  Doit- 
ed States,  he  is  entitled.  But  the  learned 
counsel  do  not  deny  that  the  state  has  the 
power  to  tax  the  occupation  In  which  defend- 
ant is  engaged,  and  the  Supreme  Court  of  the 
United  States,  speaking  through  Judge  Har* 
shall,  long  since  enunciated  the  doctrine  that: 

"If  tbe  right  to  impose  the  tax  exists,  it  u  t 
right  whicli  la  its  nature  ackaowledges  no  lim- 
its. It  may  be  carried  to  any  extent,  within  tbe 
jarisdictiou  of  the  state  or  corporation  which  im- 
poses it,  which  the  will  of  each  state  or  corpo- 
ration may  prescribe."  Weston  et  al.  v.  The 
City  Council  of  Charleston,  2  Pet  466b  7  L.  1^ 
487. 

And  it  has  been  held  by  this  court.  In  a 
suit  against  a  trading  stamp  company  for  a 
license  tax,  arising  under  Act  47  ct  1904.  that 
the  question  of  the  amount  ot  such  tax  to  be 
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Imposed  niwn  a  particular  occupation  Is  for 
(be  Legislature,  and  not  the  conrta,  to  de- 
termine. State  T.  Mercantile  Traiilng  Co., 
U4  La.  929,  38  Soath.  448. 

Conceding,  bowerer,  that  "a  person  living 
nnder  our  Constitution  haa  the  right  to 
adopt  and  follow  such  lawful  Industrial  pur- 
salts,  not  injurious  to  the  community,  aa  he 
may  see  at"  (People  t.  Oillson.  109  N.  Y. 
388, 17  N.  R  343,  4  Am.  St  Rep.  466),  It  must 
be  admitted  that  a  rather  delicate  sltnation 
is  brought  about  when  a  difference  <mC  opin- 
ion ariaes  betwera  tiie  community  ^peaking 
tbroo^  Its  representatlTes  In  the  LegMa- 
tnre)  and  the  courts  as  to  whether  a  par- 
ticular puxBult  Is  injurious  and,  unlawful, 
w  Innocuous  and  lawful ;  and  tba  situation 
becomes  even  more  difficult  when  the  courts 
QiemselTes  disagree  with  respect  to  the  char- 
icter  of  the  same  pursuit  and  the  constltu- 
tloDBllty  of  statutes  taxing,  regulating,  or 
prohibiting  It 

From  a  lately  issued  volume  of  a  publlca- 
titon  of  the  highest  merit,  we  make  the  fol- 
lowing excerpt  In  regard  to  the  pursuit  un- 
(ter  conslderatloa,  to  wit: 

"^e  courts  Id  the  several  jurisdictions  difEer 
In  their  attitude  towards  the  validity  of  laws  re- 
■trictiiig  the  issuance  of  trading  stamps.  Sudt 
lawB,  forbidding  any  person  to  sell,  give  away, 
or  distribute  any  stamp,  coupon,  or  other  de- 
rice  which  will  enable  a  purchaser  to  demand  or 
receive  from  another  persoo  any  article  of  roer- 
chaudise  other  than  that  actually  sold  to  such 
psrchaser,  have  been  held  to  be  in  violation  of 
tte  Fourteenth  Amendment  to  the  Constitution 
of  the  TTuited  States.  In  other  jurisdictions, 
inch  statutes  are  upheld  as  valid.  It  has  been 
beM  that  the  business  of  a  trading  stamp  com- 
pany is  not  a  process  of  advertisiag  the  mer- 
chant witb  whom  contracts  are  made  which  will 
tike  it  out  of  tbe  operation  of  the  police  power, 
BDd  that  the  freedom  of  contract  is  not  uncon- 
ititQtionally  interfered  with  by  the  prohibition 
<rfthe  use  of  trading  stamps."   6  R.  C.  L.  211. 

Tbe  cases  cited  as  supporting  the  proposl- 
ttoa  last  above  stated  are:  In  re  Uregory, 
219  U.  S.  210,  31  S.  Ct  143,  55  h.  Dd.  184 ; 
District  Of  Columbia  v.  Kraft,  35  App.  D.  C, 
253,  30  L.  R.  A.  (N.  S.)  957,  and  note. 

In  the  case  of  District  of  OolumbJa  v.  Kraft, 
npra.  Chief  Justice  Shepard  delivered  a  most 
able  and  exhaustive  opinion.  In  which  the 
whole  Jurisprudence  upon  the  subject  of  the 
trading  stamp  business  is  reviewed,  reaching 
the  coDCluslon  as  stated  in  the  last  para- 
Craph  of  the  foregoing  excerpt.  In  the 
course  of  the  opinion  he  quotes,  with  approv- 
1  as  follows  from  a  previous  opinion  hand- 
ed down  by  the  same  court  In  the  case  of 
lansburgh  v.  District  of  Columbia,  11  Affp. 
D.  a  512,  to  wit: 

"Iley"  (the  trading  stamp  concerns)  "are  not 
^lers  in  ordinary  merchandise,  engaged  in  a 
wptimate  att«npt  to  obtain  purchasers  for  theli' 
Wit  by  offering  fair  and  lawful  inducements  to 
trade.  Their  bosincss  is  •  *  *  nothing  more 
w  leis  than  a  cunning  device.  With  no  stock 
I"  trade,  bat  that  device  and  the  necessary  books 
^  stamps  and  so-called  premiums  with  which 
Jo  operate  it  successfully,  they  have  intervened  in 
^Witimate  business  carried  on  In  the  District 
<f  Columbia,  lietween  seller  and  buyer,  not  for 
tu  adrantage  of  titber,  bat  to  prey  apon  both. 


They  sell  nothing  to  the  person  to  whom  they 
furnish  the  premiums.  They  pretend  simply 
to  act  for  his  benefit  and  advantage  by  forcing 
their  stamps  upon  a  perhaps  unwilling  merchant 
*  *  *  ^e  merchant  who  yields  to  their  per- 
suasion does  so  partly  In  the  hope  of  obtaining 
the  customers  of  others,  and  partly  through  fear 
of  losing  his  own  if  he  declines." 

In  his  review  of  the  different  cases  which 
are  sometimes  cited  as  supporting  the  conten- 
tion that  the  trading  stamp  business  is  a 
legitimate  business,  and  does  not  fall  within 
the  grasp  of  the  police  power,  the  learned 
Chief  Justice  finds  that  there  are  but  few  of 
them  which  touch  the  point  here  presented. 

From  a  note  appended  to  the  case  it  ap- 
pears that  the  similar  case  of  Columbia  v. 
Gregory,  35  App.  D.  C.  271,  was  heard  at 
the  same  time,  and  decided  in  the  same  way ; 
that  application  was  made  to  the  Supreme 
Court  of  the  United  States  for  the  review  of 
the  Kraft  Case  by  certiorari,  but  that  the 
writ  was  denied ;  and  that  subsequently 
Gregory  applied  for  relief  by  habeas  corpus, 
which  writ  was  denied.  The  note  also  refers 
to  a  Canadian  case  (Wilder  v.  Montreal,  Rap. 
Jud.  Quebec,  26  C.  S.  604),  In  which,  the  pro- 
vincial Legislature  having  passed  an  act  au- 
thorizing municipalities  to  prohibit  the  use 
of  trading  stamps,  and  the  act  having  been 
upheld,  the  Judgment  sustaining  it  was  re- 
versed by  the  King's  Bench  on  the  ground 
that  the  act  was  ultra  vires,  as  impinging 
on  the  power  of  Parliament;  whereupon  the 
Canadian  Parliament  passed  an  act  amending 
the  criminal  law  and  declaring  the  trading 
stamp  business  illegal. 

Recurring  to  the  case  under  consideration, 
defendant's  position  ts  that  he  Is  prerented 
by  the  state  of  Louisiana  from  following 
within  her  territory  (quoting,  from  the  brief 
of  his  counsel,  the  language  of  the  New  York 
Court  of  Appeals  in  People  t.  Oillson)  "such 
lawful  Industrial  pursuits,  not  injurious  to 
the  community,  as  he  may  see  fit^"  in  that  he 
is  prevoited  from  issuing  trading  stamps; 
and  he  appeals  to  the  Constitution  of  the 
United  States,  not,  be  it  observed,  on  the 
ground  that  the  state  of  Louisiana  ts  using 
its  taxing  power  in  a  case  in  which,  if  the 
prevention  can  be  applied  at  oU.  it  should 
use  ite  i>oIlce  power,  but  on  the  ground  that 
the  state  is  using  Its  taxing  power  to  stifle 
a  pursuit  that  is  not  subject  to  the  police 
power;  a  legitimate  pursuit;  a  lawful,  in- 
dustrial, pursuit,  not  injurious  to  the  com- 
munity; a  pursuit  which  the  Fourteenth 
Amendment  guarantees  that  evei7  citizen 
of  the  United  States  may  follow,  as  of  right. 
In  every  state  in  the  Union,  the  people.  Con- 
stitution, statutes,  and  public  poller  of  such 
state  notwithstanding  to  the  contrary.  If, 
then,  the  pursuit  selected  by  defendant  be  not 
shown  to  be  a  lawful  Industrial  pursuit,  in- 
nocuous to  the  community,  or,  broadly  speak- 
ing. If  it  be  not  shown  that  his  pursuit  Is 
beyond  tbe  reach  of  the  police  power  of  the 
state,  he  can  take  nothing  by  Ms  plea,  since 
his  appeal  to  the  Fourteenth  Amendment  is 


Digitized  by 


Google 


618 


71  BOUTHEBN  BEPOBTBR 


(U. 


based  upon  the  alleged  legitimacy  and  Innoc- 
ooosneBs  ot  bis  pursuit ;  and  it  be  has  fail- 
ed to  eatablish  what  he  has  alleged,  and  it  ap- 
pears that  his  pursnlt  is  within  tbe  police 
power  of  the  state  to  regolate  or  prohibit, 
the  question  whether  tbe  state  has  exercised 
that  power  in  accordance  with  Its  own  laws 
Is  one  of  which  the  Fonrtewth  Amendment 
will  not  take  cognizance,  provided  that  which 
has  been  done  might  legally  have  been  done 
in  the  exercise  of  that  power. 

Well,  tbe  state  of  Louisiana  takes  Issue 
wltb  the  defendant  on  tbe  question  stated. 
Fifteen  years  ago  it  enacted  a  statute  en- 
titled "An  act  making  It  a  misdemeanor  to 
issue  trading  stamps  or  other  devices,"  which 
imposed  penalties  of  fine  and  Imprisonment 
upon  any  one  who  should  engage  In  Issuing 
trading  stamps  or  who  should  deal  with  such 
person.  It  is  true  that  this  court  decided 
that  the  act  was  unconstitutional,  because 
tbe  title  was  inadequate  and  misleading— 
the  context  going  beyond  tbe  title,  and  It 
being  found  impossible  to  separate  that  which 
was,  from  that  which  was  not,  included.  But 
It  served,  nevertheless,  as  a  declaration  of  the 
views  of  the  people  of  the  state,  speaking 
through  their  lawmakerst  and  of  tbe  public 
policy  of  tbe  state,  concerning  tbe  trading 
stamp  business.  And  tbe  Act  of  1900,  No. 
^  (thus  referred  to),  was  followed,  in  1904, 
by  the  act  now  under  consideration,  which 
was  sustained  by  this  court,  agalost  an  at- 
tack similar  to  that  which  defendant  now 
makes,  In  the  case  of  State  v.  Merchants* 
Trading  Co.  Ltd.  (hereinbefore  cited),  and 
which,  according  to  defendant's  allegations. 
Imposes  a  prohibitive  tax  on  the  business  in 
question.  Whatever  others  may  think,  there- 
fore, It  Is  fairly  evident  that  the  people  of 
Louisiana  have  been,  for  15  years,  of  tbe  opin-, 
ion  that  the  trading  stamp  business  is  not  an 
Industrial  pursuit,  working  no  harm  to  the 
community,  but  la  a  mere  parasite,  seeking  to 
fatten  upon  such  pursuits,  and  that  they  have 
endeavored  to  make  It  unlawful,  and  are 
now  endeavoring  to  so  tax  it  as,  at  least,  to 
discourage  its  development.  Who,  then.  If 
the  case  be  doubtful,  should  be  the  better 
able  to  determine  whether  the  business  is 
harmless  or  pernicious — tbe  members  of  the 
Legislature,  upon  whom  that  obligation  is 
imposed,  and  who  are  fresh  from  the  mass  of 
the  people,  wltb  whom  tbe  business  of  tbe  de- 
fendant is  transacted,  or  the  Judges  of  tbe 
courts,  whose  connections  with  the  current 
affairs  of  life  are  more  remote?  The  courts 
have,  no  doubt,  a  duty  to  perform  In  tbe  pro- 
tection of  the  rights  of  the  individual  dtlzen ; 
but  they  have  also  a  duty  to  perfonn  in  tbe 
protection  of  the  rights  of  tbe  mass  ot  the 
dtlaena.  Tbe  rule  by  wbldi  they  should  be 


governed  baa  therefore  been  deduced  by  tbe 
highest  autborlty,  from  all  tbe  cases,  as 

follows; 

"But  in  all  the  cases  there  is  the  conetant  ad- 
monition, both  in  their  rules  and  examples,  that 
when  a  statute  is  assailed  as  offending  a^ainat 
the  highest  guaraoteeB  of  the  ConadtutKHi  it 
muat  clearly  do  BO  to  justify  the  courts  in  de- 
clarine  it  invalid."  Bubank  v.  BIcbmond.  226 
U.  S.  143.  33  Sup.  Ot  77,  67  L.  Ed.  ISa  42 
L.  B.  A.  ^.  S.)  im  Ann.  Cas.  1914B,  191 

Bearing  in  mind  the  admonitions  thus  re- 
ferred to,  we  are  of  opinion  that  the  statute 
here  attacked  offends  no  guarantee  Invoked 
by  defendant  of  either  tbe  Constitution  of 
tbe  United  States  or  of  this  state. 

[3]  In  the  District  of  Columbia,  where  the 
paramount  laws  of  the  land  are  made  and 
authoritatively  construed,  there  has  been  In 
force,  since  February  17,  1873  (17  Stat  at  I* 
464,  c.  148),  a  period  exceeding  40  years,  and 
Is  now  In  force,  an  act  of  Congress  making 
It  a  penal  offense  to  engage  in  any  gift  en- 
terprise in  that  District,  which  act  baa  been, 
and  is  now,  applied  to  the  trading  stamp  busi- 
ness, notwithstanding  that  It  has  been,  time 
and  again,  attacked  upon  the  grounds  here 
relied  on  by  defendant,  and  notwithstand- 
ing that  the  Supreme  Court  of  the  United 
States  has  been,  time  and  again,  applied  to 
for  the  revlewal  and  reversal  of  the  rulings 
of  tbe  District  of  Columbia  Court  of  Appeals, 
repelling  such  attacks ;  and.  In  view  of  tbose 
facts,  we  are  further  of  opinion  that,  until 
tbe  Supreme  Court  of  the  United  States 
shall  have  decided  to  the  contrary,  there 
can  be  no  sufficient  reason,  arising  under  the 
Constitution  of  the  United  States,  why  this 
court,  yielding  Its  own  convictions,  should 
hold  that  the  state  of  Louisiana  may  not 
adhere  to  and  «iforoe  Its  public  policy  witli 
regard  to  the  grave  question  of  the  rights  of 
the  Individual,  considered  with  reference  to 
the  rights  of  the  community,  wblcb  la  here 
put  at  issue. 

It  is  therefcH^  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  Im 
annulled  and  avoided,  and  that  there  now  be 
judgment  in  favw  ct  tbe  state  of  Louisiana 
and  against  the  defendant,  Charles  A.  Under 
wood,  In  tbe  sum  of  90,000,  with  2  per  ceit 
per  month  Interest  thereon  frmn  June  10, 
1913,  until  paid,  10  per  cent  as  attorney's 
fees,  upon  the  aggregate  of  said  principal  and 
interest,  and  recognition  of  a  first  Hen  and 
privilege  for  the  whole  upon  all  the  pri^rty 
of  the  defendant,  movable  and  Immovable. 
It  Is  further  decreed  that  defendant  be  en- 
Joined  from  the  further  conduct  of  the  busi- 
ness in  wblcb  he  Is  engaged  at  608  Caoal 
Street,  New  Orleans,  until  the  amount  award- 
ed by  this  Judgment  shall  have  bem  paid. 
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No.  21852. 
BBANA  T.  BRANA. 
In  n  BBANA. 

^npnme  Oooit  of  Looisiuia.   April  8,  1»16. 

Rehearing  Denied  April  2i,  1916.) 

(SyUahiu  bv  Editorial  Staff.} 

1.  InVANTB  ^»18  —  MiNOBS  —  NBai^CTED 

Child— JuRiBDicnoN  of  Juvsnilb  Coust. 
Under  the  law  ^Ting  the  juvenile  court 
jarisdktioD  over  nesdected  children,  prescriUng 
the  conditions  which  must  exist  in  order  that  a 
child  should  be  considered  to  be  a  neglected 
diild,  no  children  are  neglected  or  delinquent, 
for  the  purposes  of  its  jurisdiction,  save  those 
who  fall  within  the  clasdflcation  estabUshed  by 
the  law. 

[Bd.  Note.— For  other  cases,  see  Infants,  Gent 
Dig.  i  18;  Dec.  Dig.  ^1&] 

2.  JUMiaUTT  ^»27  —  VAUDITT  —  JUBZBDXO- 
TION. 

The  judgment  of  tmj  tribanal  in  a  matter  of 
which  it  has  no  jurisdiction  is  a  mere  nullity, 
and  ma;  be  treated  aa  such  whenever  and  wher- 
eror  it  ia  sought  to  be  made  a  ground  of  action 

or  defense. 

[Ed,  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  88 ;  Dec.  Dig.  ^27.] 

3.  JTJDOMEWT  ^=>474-JUBI8DICnONAL  FACT— 
OOIffCLUSTTENESS. 

The  decision  of  the  juvMiile  court,  vested 
with  jnilsdiction  to  determine  when  a  child 
answers  the  description  of  a  neglected  child  giv- 
en by  the  ConstttutioQ  is  not  to  be  challenged 
except  in  a  direct  action  brought  for  that  pur- 
pose, or  in  some  appellate  tribunal;  and  hence 
is  not  subject  to  inquiry  in  the  civil  district 
conrt,  but  must  there  l>e  assumed  to  bo  well 
founded. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  f  909 ;  Dec.  Dig.  «=»474.] 

4.  IRFANTS  ^18  —  MiNOBS  —  NeOLEOTBD 
CUILD— JURtSDIcnONAL  FACT. 

Under  the  law  vesting  the  juvenile  court 
with  jurisdiction  to  determine  when  a  child  an- 
■wers  the  description  given  of  a  neglected  child 
by  the  Constitution,  the  fact  of  the  condition  of 
the  child  ia  not  strictly  juriadlctional,  but  is 
only  quaai  jurisdictional. 

[Ed.  Note.— For  other  pftoes,  see  Infants,  Cent 
Dig.  S  18 :  Dec  Dig.  «=9l8.] 

6.  Infants  *=»18—MiiT0Ea— Juvenile  Cocbt 

— NeOUCCTED  CinLDBBN— JUBISDIOTION. 

The  jurisdlctioo  of  the  juvenile  court  as  to 
the  custody  <tf  neglected  children  ie  quasi  crim- 
inal, operating  as  between  the  state  and  the 
parents  or  as  between  the  child  and  the  state, 
and  if  the  civil  district  court  having  civil  ju- 
risdiction of  a  suit  for  separation  from  bed  and 
board,  had  awarded  the  child  to  the  mother, 
there  was  nothing  to  prevent  the  juvenile  court 
tma  finding  that  tlie  diild  was  neglected  and 
from  taking  it  away  from  the  parent  who  was 
neglecting  It  or  from  both  parents,  aa  in  tbat 
■tatter  its  jurisdiction  was  not  concurrent  with 
the  civil  district  court 

[Ed.  Note.— For  other  caaea,  see  Intents,  Oent 
Dig.  i  18;  Dec.  Dig.  «3»18[] 

(XNieU.  J.,  disaentlng. 

Sidt  in  separation  from  bed  and  board  by 
Jules  L.  Brana  against  Maria  A.  Brans,  bis 
wife,  broQght  In  the  cItU  district  court,  and 
proceeding  by  the  wife  In  the  juvenile  court 
against  her  hosband  to  compel  provision  for 
the  sapport  of  a  minor  child,  with  order  of 


the  Juvenile  court,  plactaiK  the  dilld  In  diarge 
of  Its  mother,  and  from  an  order  of  the  dis- 
trict court,  rerokbig  Its  order  giving  th« 
custody  to  the  mother,  and  giving  the  custody 
to  the  father,  the  wife  applies  for  writs  of 
certiorari  and  prohibition.  "Writ  of  prohibi- 
tion to  Issue. 

Ijoys  Cbarbonnet  and  Jas.  J.  McLoughlio, 
both  of  New  Orleans,  for  relator.  A.  D. 
Henrigues,  Asst.  Dlst  Atty.,  Fred  D.  King, 
and  Paul  U  Fourchy,  all  of  New  Orleans,  for 
respondent. 

PROVOSTT,  J.  On  September  14,  1615, 
Mr^  Brana  charged  her  husband  before  the 
juvenile  court  with  having  failed  to  provide 
for  tbe  support  of  their  nine  months  old 
child;  and  the  court  made  an  order  that  he 
pay  her  $3  weekly  for  that  purpose. 

On  the  same  day,  the  husband  brought  suit 
in  separation  from  bed  and  board  in  the  civil 
district  court  and  the  suit  was  assigned  to 
the  division  of  the  respondent  judge. 

Two  days  thereafter,  on  the  leth,  the  pro- 
bation officer  of  the  Juvenile  court  made  an 
affidavit  before  that  court,  charging  that  the 
husband  had  taken  tbe  child  from  the  cus- 
tody of  the  mother;  that  the  child  was  sick ; 
that  the  mother  had  made  every  effort  In 
vain  to  see  the  child  In  order  that  she  might 
attend  to  Its  wants ;  and  that  the  child  was 
a  neglected  child  ;  and  the  said  court  made 
an  order  "temporarily  placing  the  child  in 
charge  of  her  mother  until  further  orders  of 
this  court" 

Whether  this  was  done  after,  or  without, 
having  granted  the  father  a  bearing  does  not 
appear. 

On  the  next  day,  the  17th,  the  husband 
took  a  rule  in  tbe  respondent  judge's  court, 
as  an  Incident  In  the  separation  from  bed 
and  hoard .  suit,  on  his  wife  to  show  cause 
why  the  custody  of  the  child  should  not  be 
given  to  him,  for  the  reason  that  the  mother 
was  an  unfit  person. 

On  the  day  fixed  for  the  return  of  this 
rule,  September  21,  1915,  the  parties  were 
heard,  end  the  court  made  an  order,  giving 
the  custody  to  the  mother,  but  requiring  her 
to  furnish  bond  in  the  sum  of  $300  condi- 
tioned for  the  production  of  the  dilld  In  court 
whenever  so  ordered. 

On  February  16,  1916,  the  husband  took 
another  rule  on  bis  wife  in  the  respondent 
judge's  court  to  show  cause  why  the  order  of 
September  2l8t,  giving  her  the  custody  of 
the  child,  should  not  be  set  aidde  and  the 
custody  taken  away  from  her  and  given  to 
him.  He  assigned  as  reasons  that  the  wife 
had  not  given  bond,  as  required,  and  had — 
"moved  from  her  former  residence  without  per- 
mission of  the  court  under  the  advice  and  lusd- 

f;sti(«i  of  certain  Intermeddleit,  so  aa  to  make 
t  as  Inconvenient  as  possiUe  for  mover  to  call 
for  and  ask  for  the  child,  at  the  same  time 
isolating  said  child  from  all  family  surround- 
ings" ;  and  because  "said  defendant  works  out 
at  the  Victoria  Ilotel  dally  from  7  a.  m.  to  2 
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p.  m.  and  &om  6  p.  m,  to  8  p.  m.,  and  during  all 
of  that  time  abaoaoDB  this  cliild  to  the  care  and 
mercy  of  atrangen,  and  thus  deprives  said  AM 
of  both  maternal  and  patunal  lore  and  affec- 
tion." 

In  her  return  to  this  rule,  the  wife  alleged 
that  her  change  of  residence  had  been  by  au- 
thority of  both  the  Juvenile  court  and  the 
court  of  the  respondent  judge;  that  her  cus- 
tody <tf  the  child  was  by  virtue  of  a  Judg- 
ment of  the  Juvenile  court  of  date  September 
2T|  iSAti;  and  .that,  the  two  courts  haring 
concurrent  Jurisdiction,  and  the  Juvenile 
court  having  been  first  seized  of  the  child, 
the  respondent  Judge  was  without  authority 
to  proceed  further  in  the  matter. 

After  hearing,  the  respondent  Judge  held 
that  It  was  his  court  that  had  been  first 
seized  ot  the  child  virtue  of  his  order  of 
September  21,  I&IQ,  and  that,  moreover,  the 
Juvenile  court  had  no  Jurisdiction  at  all  over 
the  child,  since  It  was  not  a  neglected  child, 
it  was  under  the  care  at  the  husband's  moth- 
er, a  woman  of  means,  "in  the  house  In  which 
it  was  born,  where  it  was  raised  up  to  the 
age  of  15  months,  and  had  every  comfort  a 
child  of  tliat  age  could  taav^*;  that  the  case 
was  simply  one  where  two  parents  were  con- 
tending for  the  custody  of  a  child  to  whom 
they  were  attained,  and  (tf  whom  tliey  would 
be  sure  to  take  good  care.  And  he  revoked 
the  order  by  which  he  had  given  the  custody 
to  the  mother,  and  gave  the  custody  to  the 
father. 

TbereupcNi  the  wife  applied  to  this  court 
for  the  writs  ot  certiorari  and  prohibition  to 
review  this  action  of  the  respcmdent  Judge. 

In  his  return  the  respondent  Judge  JustiHea 
bis  action  on  tbe  grounds  hoc^nabove  stated, 
and  adds  that,  on  the  trial  before  him: 

"It  was  shown  that  Mr.  Brana.  when  he 
married  and  until  his  wife  abandoned  him,  lived 
with  his  mother.  Widow  Charles  Brana,  a  lady 
of  means,  who  waa  devotedly  attached  to  said 
minor  ctiiid,  has  always  cared  and  provided,  not 
only  for  said  child,  but  also  for  the  father  and 
mother,  the  cliild  being  raised  on  the  bottle." 

[1]  The  Juvenile  court  is  asserting  Juris- 
diction of  said  child  on  the  score  of  Its  be- 
ing a  neglected  child,  and  not  on  any  other 
ground.  The  law  which  confers  Jurisdiction 
npm  said  court  over  neglected  children  pre- 
scribes the  conditions  which  must  exist  in 
order  that  a  child  should  be  considered  to  be 
a  neglected  cblld.   It  provides: 

"Tbe  term  'neglected  child'  shall  mean  any 
child,  seventeen  years  of  age  and  under,  found 
destitute  or  dependent  on  the  public  for  sup- 

Eort  or  without  proper  guardianship,  or  whose 
ome,  by  reason  of  tbe  neglect,  cruelty  or  de- 
pravity, or  indigence,  of  its  parents,  guardians 
or  other  persons,  is  an  unfit  place  tor  such 
^ild,  or  having  a  single  surviving  parent  under- 
going punishment  for  crime,  or  found  wandering 
about  the  streets,  at  night,  without  being  on 
any  lawful  business." 

In  the  case  of  State  v.  Rose,  126  La.  1080, 
D2  South.  165.  this  court  held  that  tbe  Juve- 
nile  court  had  no  Jurlsdictiott  of  a  child  sim- 
ply because  it  was  made  to  perform  on  the 
stage,  and  said: 


children  are  neglected  or  delinqutat,  for 
the  purposes  of  its  jurisdiction,  save  those  who 
fall  within  the  claasiGcation  established  by  the 
law  which  confers  the  Jurisdietiim." 

In  State  t.  McGloskey,  186  La.  789,  67 
Soc^  818,  this  court  said  that  tbe  meaning 
of  the  term  *^glected  chUd,"  had  been  "ex- 
pressly, carefully,  and  explicitly  defined  by 
the"  law  conferring  Jurisdiction  upon  the  ja- 
venlle  court. 

It  is  plain,  therefore,  ttiat,  uptm  tbe  as- 
sumpticm  of  the  fbcta  of  the  case  being  as 
stated  by  the  respondent  Judge,  the  Juvenile 
court  was  utterly  without  Jurisdiction  in  the 
matter,  and  its  interference  was  simply  that 
ot  an  Intermeddler. 

[2, 1]  Tbe  Judgment  of  any  tribunal  in  a 
matter  of  which  it  has  no  Jurisdiction  is  a 
mere  nullity,  and  may  be  treated  as  sncb 
whenever  and.  wherever  it  is  sought  to  be 
made  a  ground  of  acticm  or  defense.  Bat 
it  is  equally  true  that  the  decision  ot  any 
tribunal,  upon  a  queetion  of  ftict  of  which 
it  has  Jurisdiction,  Is  conclusive;  tliat  is  to 
say,  is  not  to  be  challenged  an  the  score  of 
ita  incorrectness,  except  in  a  direct  action 
brought  for  tliat  purpose,  or  by  recourse  to 
some  tribunal  having  power  of  revision  over 
it.  These  propositions  are  axiomatic,  ^le 
Juvenile  court  is  vested  with  jurisdiction  to 
determine  when  a  Child  answers  the  descrlp- 
tl<Hi  given  of  a  neglected  <^ld  by  tbe  Con- 
stitution ;  and  hence  its  decision  upon  that 
I  pcdnt  is  not  subject  to  inquiry  In  tlie  court 
of  the  respondent  Judge,  but  has  to  be  there 
assumed  to  be  well  founded.  For  the  pur- 
pose of  the  present  discussion,  therefore,  the 
said  dilld  has  to  be  assumed  to  be  a  neg- 
lected child. 

[4]  The  learned  respondent  ju^e  conclud- 
ed that  because  the  fact  of  this  child  being  a 
neglected  child,  is  jurisdictional,  and  be- 
cause he,  himself,  found  upon  the  evidence 
that  this  fact  did  not  exist,  therefore  the 
juvenile  court  had  no  juriadlctlon,  and  its 
judgment,  or  order,  was  a  pure  nullity.  This 
view  would  be  correct  tf  this  fact  of  the 
condition  of  the  child  were  a  fact  strictly 
Jurisdictional,  but  such  Is  not  the  case;  it 
is  only  quasi  Jurisdictional.  For  a  very 
clear  exposition  of  the  distinction  between 
matters  strictly  Jurisdictional  and  matters 
quasi  Jurisdictional  only,  see  Noble  v.  Union 
River  Logging  Co..  147  U.  S.  165,  IS  Sup.  Ct. 
271,  37  I*  Ed.  m. 

[fi]  Equally  untenable  is  the  other  ground 
of  the  decision  of  the  learned  re^wdent 
Judge — that  his  court  was  first  seized  of  the 
child.  In  the  first  place,  tbe  order  made  by 
the  juvenile  court,  on  September  16th,  plac- 
ing the  child  In  the  custody  of  the  mother, 
preceded  by  five  days  that  made  by  the  re- 
spondent judge  on  September  21st,  pladng 
the  child  in  the  custody  of  tbe  mother.  In 
the  second  place,  the  question  cannot  be 
made  to  depend  upon  precedence.  The  two 
courts  have  not  concurrent  Jurisdiction, 
lids,  haa  already  been  pointed  out  in  tbe 
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cam  of  State  t.  McCIoskey,  136  La.  789,  67 
SoutlL  813.  Tbe  one  Jurlsaictioii  Is  dvll; 
It  acts  OS  between  the  parents.  The  other  Is 
qtiasl  criminal ;  it  acts  as  between  the  state 
and  the  parents,  or  as  between  the  state  and 
the  diUd.  After  the  respondent  judge's  court 
has  awarded  the  child  to  the  one  parent,  as 
b^ng  the  one  most  worthy,  'or  least  un- 
worthy, of  the  charge,  there  la  nothing  to 
preroit  the  jnvenlle  court  from  flnding  that 
tlie  dilld  is  t>elng  neglected,  and  thereft>re 
should  be  taken  away  from  both  parents,  or 
from  the  parent  who  Is  n^Iectlng  It.  And 
sach  a  course  would  In  no  wise  Interfere 
with  the  jurisdiction  of  the  court  having 
ctvil  JnrlsdicUon  as  between  the  two  parents. 
In  sodi  a  case,  the  action  of  the  Juvenile, 
court  would  be  based  strictly  on  the  ground 
of  the  child  being  neglected,  and  not,  like 
that  of  the  respondent  Judge,  niKin  an  issue 
between  the  two  parents. 

This  Is  the  legal,  or  theoretical,  aqpect  of 
the  natter.  We  readily  perceive  that  In 
piacttee  the  sitoatloQ  may  devtfop  differ- 
ent];, niat  in  a  caae  such  aa  the  reqt'ondent 
wuy9  In  bia  retam  thia  one  la,  when  the 
clilld  Is  not  a  neglected  child,  there  would 
be  a  conflict  between  tbe  two  coorti.  But 
tiie  law  would  not  be  to  blame;  but  the 
Juvenlte  court  would  be  at  fault  in  having 
ftrand  t^t  a  dilld  was  negledted  when  In 
fftct  It  waa  not. 

In  this  case  thla  court  cannot  review  the 
facts  on  this  point,  no  mme  tlian  it  Amid  in 
tlie  McCloakey  Case,  supra;  the  facta  not 
having  been  brought  in  such  form  as  would 
allow  tO.  its  being  dime. 

Ther^ore  let  the  writ  of  pn^iibltlon  Is- 
sue herein  as  prayed. 

fyTStEUL,  J.,  flIaHantw. 
(IWLa.) 

No.  20424. 

BBISTO  V.  GHBISTINB  OIL  ft  GAS  OO. 
(Sapreme  Court  of  Louisiana.   April  S,  1916.) 

(BifUahut  hy  the  Court} 

1.  LANDI.0MD  ANO  TEN  AST  «=»30  —  Vllf  DOB 
AMD  PUBCHASEB  —  REgUIBITEB  or 

Lease— DEnitrmrass. 

A  lease  tfr  an  option  for  an  indefinite  term 
u  a  nudum  pactum. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  H  86,  87:   Dec.  Dig. 
30;  Vendor  and  Ihirchaser.  CeoL  Dig-  f  23; 
D«.  Dig.  «=»18a).] 

2.  Mines  and  Minebaijb  ^66  —  Minino 
LiASEa— Consideration  . 

A  stipulation  In  a  mineral  lease  that  the 
Kssw  or  grantee  shall  have  the  right,  without 
any  obligation,  to  prevent  a  forfeiture  of  the 
contract  and  hold  tbe  grantor's  land  under  a 
pnpetoal  lease  or  option  l^^  pa^g  a  stipnlated 
raital  annually,  is  a  nudum  pactum. 

.,[Ed.  Note.— I>\>r  other  cases,  see  Ulnes  and 
MWral^  Cent  Dig.  H  1851186;  Dec.  Dig. 


Appeal  from  Twelfth  Judicial  District 
Court,  fbrlah  of  De  Soto;  James  O.  Palmer, 

Judge. 

Action  by  Settle  Brlsto  against  the  Chris- 
tine Oil  &  Gas  Company.  From  a  Judgment 
for  plaintifF,  defendant  appeala.  Affirmed. 

Liverman  ft  Pollock,  of  Mansfield,  and 
Hampden  Story,  of  ShrevqpOTt,  for  appellant 
Klan  ft  Lee,  of  Manafldd,  and  3,  S.  Wheless, 
of  Beaumimt,  Tex^  for  appellee. 

O'NIETjL,  J.  The  defendant  has  appealed 
from  a  Judgment  annulling  a  contract  pur- 
porting to  be  a  sale  of  the  mineral  on  or  la 
tbe  plaintiff's  land  and  a  lease  of  the  land  for 
mining  purposes. 

The  principal  features  of  the  contract  are 
these:  For  and  in  consideration  of  the  price 
and  sum  of  $1  paid  in  cash  by  the  grantee, 
the  plalntlfC  granted,  bargained,  sold,  and 
conveyed  unto  the  grantee,  and  his  heirs  and 
assigns,  all  of  the  oil,  gas,  coal,  and  other 
minerals  In  and  under  the  lands  described 
In  the  contract  together  with  the  right  of 
Ingress  and  egress  at  all  times  for  drilling 
and  mining  purposes.  The  grantor  was  to 
receive  a  royalty  of  one-eighth  of  whatever 
oil  might  be  produced,  and  4  cents  for  every 
ton-  of  coal  and  a  stipulated  royalty  for 
each  gas  welL  The  grantee  reserved  the 
right  to  remove  at  any  time  all  machinery, 
fixtures,  and  improvements  that  he  might 
place  u[>on  the  leased  premises-  It  was 
stipulated  that.  In  the  event  tbe  drilling  of 
a  well  'should  not  be  commenced  within  a 
year  from  the  date  of  the  contract  and  prose- 
cuted with  due  diligence,  the  grant  was  to  be- 
come null  and  void,  provided  that  the  gran- 
tee might  prevent  the  forfeiture  from  year 
to  year  by  paying  to  the  grantor  the  sum  of 
10  cents  per  acre  annually  until  a  well  was 
commenced  or  until  shipments  from  the  min- 
es had  begun,  which  payments  might  be 
made  at  the  People's  Bank  In  Mansfield, 
La.  It  was  stipulated  that  tbe  completion  of 
a  well  should  operate  a  full  liquidation  of 
all  rents,  and  that.  In  the  event  of  the  dis- 
covery of  oil  or  other  mineral,  the  contract 
should  remain  In  force  25  years  from  the 
date  of  such  discovery,  and  as  long  thereaft- 
er as  the  minerals  could  be  produced  In  pay- 
ing quantities.  The  grant  was  declared  to  be 
not  a  mere  franchise,  but  a  conveyance  of 
the  land  for  the  purposes  mentioned  in  the 
contract ;  and  It  was  also  recited  In  the  deed 
that  the  rights  conferred  and  obligations  Im- 
posed upon  the  parties  thereto,  respectively, 
should  dracend  to  their  heirs,  administra- 
tors, and  assigns. 

The  contract  was  signed  on  the  25th  of 
January,  1911.  Nothing  whatever  was  done 
by  the  grantee  or  his  assigns  In  pursuance  of 
the  grant  except  that  on  the  24th  of  April, 
191S,  the  defendant  transferee  of  tbe  con- 
tract, deposited  to  the  credit  of  the  plaintiff 
In  the  People's  Bank  of  Mansfield,  La.,  $16^ 
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tliere  being  160  acres  of  land  described  In 
the  contract.  The  plalntlir  refused  to  receive 
the  deposit,  and  4  months  later  filed  ibis 
action  of  nullity. 

Tbe  suit  was  founded  principally  upon 
these  OHoplalnts:  (1)  That  the  cash  price, 
$1,  [Mild  as  a  consideration  for  the  pretended 
sale,  was  out  of  proportion  to  the  value  of 
the  grant,  and  that  .therefore,  under  the  pro- 
Ttelons  of  the  Glvil  Oode,  the  act  could  not  be 
considered  a  sale;  (2)  that  the  10  cents  an 
acre  stipulated  as  tbe  consideration  to  be 
paid  annually  for  a  renewal  from  year  to 
year,  or  to  prevent  a  forfeiture,  was  also 
entirely  out  of  proportion  to  the  value  of 
the  pretended  lease;  (3)  that  the  agreement 
c<»itaiaed  and  depended  upon  potestative 
conditions,  and  not  mutual  obllgaUons;  (4) 
that  the  pretended  lease  was  without  a  fixed 
or  definite  term;  and  (5)  that,  if  the  con- 
tract was  ever  valid,  it  was  violated  and 
breached  by  tbe  defendant's  faflure  to  drill 
a  well  or  do  anything  in  pursuance  of  the 
agreement. 

Tbe  answer  of  the  defendant  is  that  the 
annual  rental  of  10  cents  an  acre  was  ade- 
quate consideration  for  tbe  lease,  and  that  It 
was  only  after  the  defendant  had  expended 
a  large  sum  of  money  In  the  development  of 
tbe  adjacent  territory  that  tbe  plalntlCT  deem- 
ed It  advantageous  to  herself  to  seek  to  put 
an  end  to  her  contract. 

There  is  no  dispute  as  to  the  important 
facts  of  this  case.  The  plaintiff's  land  was 
of  so  little  value  at  the  time  she  signed  the 
contract  in  question  that  10  cents  per  acre 
might  have  been  regarded  as  a  fair  annual 
rentaL  It  was  the  discovery  of  gas  and  oil 
in  the  vicinity  ot  the  plalntifTs  land  In  April 
or  May,  1913,  that  gave  value  to  the  I«ue 
in  contest 

Opinion. 

[1,n  Article  2464  of  the  Civil  Code  pro- 
vides that  the  price  of  a  sale  must  not  be 
out  of  proportion  with  the  value  of  tbe  thing 
sold,  and  as  an  Illustration  declares  that  a 
pretended  sale  of  a  plantation  for  $1  should 
be  considered,  not  a  sale,  but  a  donation  dis- 
guised. It  Is  not  necessary,  however,  to  de- 
termine whether  that  article  of  the  Code  Is 
applicable  to  the  present  case.  It  may  be 
assumed  that  the  grantee  could  have  acquir- 
ed a  mineral  lease  for  25  years  by  drilling  a 
well  on  the  plaintiffs  land  within  the  year 
stipulated  In  the  contract  It  Is  not  disputed 
that  the  grantee's  rights.  If  he  had  any,  un- 
der the  contract,  were  forfeited  by  his  fail- 
ure to  commence  drilling  a  well  on  the  plaln- 
tifTs land  within  the  year,  unless  it  be  held 
that  the  defendant  could  prevent  tbe  for- 
feiture and  keep  tbe  option  In  force  Indef- 
initely by  payli^  tbe  stipulated  annual  rent- 
al of  10  cents  an  acre.  Hence  tbe  only  ques- 
tion presented  for  decision  Is  whether  the 
stipulation  that  the  grantee  might  prevent  a 


forfeiture  and  continue  the  lease  or  opttoa 
from  year  to  year  by  paying  an  annual  rent- 
al of  10  cents  an  acre,  was  or  is  enforoeaUe. 
Our  (pinion  Is  that  that  stipulation  in  tta« 
contract  is  null  for  want  ot  a  fixed  or  def- 
inite term.  Whether  it  be  regarded  as  a 
lease  or  an  option,  it  would  be  an  anotnaloiu 
contract  without  a  definite  term  or  limiti- 
tlon.  To  recognise  that  the  defendant  has 
the  right,  without  any  obligatl<m,  to  hcM  the 
plaintiff's  land  under  a  perpetual  lease  or 
option,  would  take  the  property  out  of  coiu- 
merce,  and  would  be  violative  of  the  doctrine 
of  ownership,  defined  In  the  second  title  of 
the  second  book  of  tbe  Civil  Coda 

In  the  case  of  Saunders  v.  Busch-Everett 
Co.,  71  South.  153,  not  yet  officially  reported, 
where  we  held  that  the  stipulation  allowli^ 
the  grantee  to  keep  the  <^on  In  force  by 
paying  an  annual  rental  of  15  cents  an  acre 
was  valid,  tbe  right  was  limited  to  6  years. 
The  opinion  contains  an  analysis  of  our  }a- 
rispmdenoe  on  mineral  leases,  distinguishing 
the  contract  then  under  oonslderatlcn  from 
the  nvdom  pactum  found  in  other  cases,  and 
parUcnlarly  in  Murray  t.  Bamhart,  117  Ia. 
1026,  42  South.  489. 

We  rest  onr  de0don  In  this  case^  not  upon 
tile  potestative  condition  on  which  the  con- 
tract was  made,  bat  upon  the  ^oposltion 
that  a  contr^  purporting  to  give  a  perpeta- 
al  option  to  bold  land  under  a  mineral  lease 
is  null. 

The  Judgment  anwaled  tiom  is  affirmed. 

(139  La.)  . 

No.  2042a 

CALHOUN  T,  CHRISTINE  OIL  ft  GAS  CO. 
(Supreme  Court  at  Louisiana.   April  3,  1916.} 

Appeal  from  Twelfth  Judicial  District  Court, 
Panui  of  De  Soto ;  James  O.  Palmer,  Jodgb 

Action  by  Mllo  Calhoun  against  the  Christine 
Oil  ft  Gas  Company.  From  judgment  Cor  plain- 
tiff, defendant  appeals.  Affirmed. 

Llverman  &  Pollock,  of  Mansfield,  and  Hamp- 
den Story,  of  Shreveport,  for  appellant  EHam 
ft  hw,  oEHanajBeld,  and  J.  S.  Wlidess,  of  Beso- 
mont,  Tex.,  for  appellee. 

O'NIBLL,  J.  defendant  has  appealed 

from  a  judgment  annalling  a  contract  purport- 
ing to  be  a  mineral  lease  similar  to  the  con- 
tract declared  null  In  tbe  case  of  Bettie  Bristo 
V.  Christine  Oil  ft  Gas  Co.,  71  Sooth.  S21,  decid- 
ed toniay.  For  tbe  reasons  assinied  in  that 
case,  the  judgment  appealed  from  la  affirmed. 

(139  La.)  — *=- 
No.  20425, 

NORBJS  v.  SNYDER  ft  McGORMICE. 
(Supreme  Court  of  Louisiana.   April  S,  191ft) 

rStfRo&M  hv  tlu  Court; 

GsTOPPEx  «=>92(2)— Annulmxnt  or  Isvaud 
Option — Accbptahce  of  Considesation. 
The  grantor's  acceptance  of  the  cossidere- 
tlon  paid  by  tbe  grantee  for  keeping  an  indefi- 
nite and  therefcve  invalid  option  in  force,  during 
the  time  it  was  considered  m  force  by  both  par- 
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ties,  doet  not  prerent  the  grantor's  deawndhig 
that  it  be  decreed  noil  thereafter. 

[E^d.  Note.— For  other  eases,  see  IMoppel. 
Gent.  Dig.  |  281;  Dec.  Dig.  «g3>92(2).] 

Appeal  from  Twelfth  Judicial  Dlstrtct 
Conrt,  Pariah  of  De  Soto ;  James  O.  Palmer^ 
Judge. 

Action  by  Thomaa  F.  Norrls  against  Sny- 
der A  McCormicb.  From  Judgment  for  plain- 
tiff, defendants  appeal.  Affirmed. 

LlTerman  &  Pollock,  of  Mansfield,  and 
Hnmpden  Story,  of  Sbreveport,  for  appel- 
lanta  P^ues  &  Burgess,  of  Mansfield,  for 
appellee^ 

CKNIBLL,  J.  The  defendants  bare  appeal- 
ed from  a  Judgment  annulUng  a  contract 
purporting  to  be  a  mineral  lease,  similar  to 
the  contract  decreed  null  In  the  case  of  Bet- 
tie  Brlsto  T.  Oirlstlne  OU.  &  Gas  Co., 
71  Sonth.  521,  decided  to-day.  In  the  pres- 
ent case  tt  appears  that  the  plaintiff  accept- 
ed and  drew  out  the  money  deposited  by 
the  defendants  with  a  view  of  preventing  the 
forfeiture  of  the  lease.  The  deposit  was  not 
made,  however,  until  nearly  a  year  after  the 
option  was  forfeited  by  the  defendants'  fail- 
ure to  drill  a  well  within  the  year  after  the 
signing  of  the  contract  The  suit  was  filed 
four  months  after  the  grantee  made  the  de- 
posit. The  amount  of  the  deposit  was  slight- 
ly In  excess  of  a  year's  rent.  But  it  does 
not  appear  that  the  rent  was  irald  to  a  date 
beyond  the  time  this  suit  was  filed.  The 
grantor's  acc^tan<%  of  the  consideration  for 
the  time  that  the  option  was  regarded  by 
him  and  the  grantee  as  being  In  force  did 
not  prevent  his  demanding  that  the  contract 
be  decreed  mill  thereafter.  In  all  other  re- 
qiects  the  facts  of  this  case  are  the  same  as 
In  the  case  of  Bettie  Brlsto  v.  CSirlstlne  Oil 
&  Gas  Co.  For  the  reasons  this  day  handed 
down  In  that  case,  the  Judgment  appealed 
from  herein  Is  afilnoed. 


(139  La.) 

No.  20426. 

DUNHAM  T.  Mccormick. 

(Supreme  Court  of  LouisiSDa.    April  8,  1916.) 

Apoeal  from  Twelfth  Judicial  District  Court, 
i'uitli  of  De  Soto ;  Jamea  G,  Pahner,  Jui^e. 

Action  by  Kimball  Dunham  against  W.  B.  Mc- 
Cormick.  From  a  judgment  for  plaintiff,  de- 
feadsnt  appeals.  Affirmed. 

Ehmpden  Story,  of  Shreveport,  and  Liverman 
«  Pollock,  of  Mansfield,  for  aDpellaat.  Elam  ft 
Lee,  of  MansSeld,  and  J.  S.  Wheless,  of  Beau- 
mont, Tex.,  for  appellee. 

©"NIELL,  J.  The  defenilant  has  appealed 
from  a  judgment  annullinc  a  contract  purport- 
uig  to  be  a  mineral  lease  similar  to  the  contract 
Mclared  null  in  the  case  of  Bettie  Briato  v. 
tartstiue  OU  &  Gas  Co..  71  South.  521,  decided 
to-aay.  For  the  reaaonB  assigned  in  that  case, 
tbe  Jadgment  appealed  from  is  affirmed. 


Ko.2042(k 
NMLYIS  V.  McCORMICK. 
(Supreme  Court  at  Louisiana.   April  8.  1916.) 

Appeal  faom  Twelfth  Jndidal  District  Court, 
Parish  ot  De  iSoto:  James  G.  Palmer,  Judge. 

Action  by  Pat  Nervis  against  W.  B.  McCor- 
mick.  From  a  Judgment  for  plaintifC,  defendant 
appeals.  Affirmed. 

Liverman  &  Pollock,  of  Mansfield,  and  Hamp- 
den StoiT,  of  Shreveport,  for  appellant  Elam 
&  Lee,  of  Mansfi^  and  J.  S.  Whidess,  of  Beau- 
mont, Tex.,  for  appeUe& 

0*NIGLL,  J.  The  defendant  baa  appealed' 
from  a  judgment  annulling  a  contract  purport* 
ing  to  be  a  mineral  lease,  similar  to  tbe  con> 
tract  declared  null  in  the  case  of  Bettie  Bristo- 
V.  Chriatine  Oil  &  Gas  Co.,  71  South.  521,  de- 
cided to-day.  For  the  reasons  assigned  in  that 
case,  the  judgment  appealoi  from  is  affirmed. 


a39  La.) 


No.  20430. 


PARROTT  T.  McCOBMICK. 
(Supreme  Court  of  Louisiana.   April  8,  1916.) 

Appeal  from  Twelfth  Judicial  District  Court, 
Parish  of  De  Soto ;  James  G.  Palmer,  Judge. 

Action  by  Andrew  Parrott  against  W.  B.  Mc- 
Cormick.  From  a  judgment  for  plaintifF,  de- 
fendant appeals.  Affirmed. 

T^iverman  &  Pollock,  of  Mansfield,  and  Hamp- 
den Story,  of  Shreveport,  for  appellant  Lee, 
Hardin  &  Atkinson,  of  LeesvUle,  for  appellee. 

CNIIILL,  J.  The  defendant  has  appealed 
from  a  judgment  annulling  a  contract  purport- 
ing to  be  a  mineral  lease,  similar  to  the  con- 
tract declared  null  in  the  case  of  Bettie  Brlsto 
V.  Christine  Oil  &  Gas  Co.,  71  South.  521,  de- 
cided tO'day.  For  the  reasons  assigned  in  that 
case,  Oie  judgmait  ajqpealed  from  is  affirmed. 

(189LbJ  =— 
No.  20431. 
WILLIAMS  T.  McCORMIGK. 
(Supreme  Court  of  Louisiana.    April  S,  1916L) 

(Syllabua  by  the  Court.) 

Estoppel  «=392  (2)— Acceptance  op  Bene- 
rrrs—RESctssiON  of  Contbaot— Bights  or 
Parties. 

The  grantor's  acceptance  of  the  considera- 
tion paid  by  tbe  grantee  for  keeping  an  indef- 
inite, and  therefore  invalid,  option  in  force,  dur- 
ing the  time  both  parties  considered  it  in  force, 
does  not  prevent  the  grantor's  demanding  that 
It  he  decreed  null  thereafter. 

[Ed.  Note.— For  other  cases,  see  Bstrapel, 
Oent  Dig.  t  281;  Dec  Dig.  «s992(2).] 

Appeal  from  Twelfth  Judicial  Dbtrict 
Conrt,  Pariah  of  De  Soto;  James  O.  Falmw, 
Judge. 

AcUon  by  C  OL  WUUama  against  W.  B. 
McOormldt.  From  a  judgment  for  plalntlffr 
defendant  appeals.  Affirmed. 

Hampdeh  Story,  of  Shreveport,  and  Liver- 
man &  Pollock,  of  Mansfield,  for  appellant. 
Parsons  ft  Oralg,  of  Mansfield,  tor  appellee. 

O'NIBLU  3.  Tbe  def^dant  has  appealed 
from  a  Judgment  annulling  a  contract  pur- 
porting to  be  a  mineral  lease,  similar  to  the 
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contract  decreed  nnll  In  the  case  of  Bettie. 
Brlato  T.  Christine  Oil  &  Gas  Ca,  71  South. 
621,  decided  tthday.  In  the  present  case  it 
appears  that  the  plaintiff  acc^ted  and  drew 
oat  the  money  which  the  defendant  had  de- 
poBlted  in  bank  with  a  view  of  prevenUng 
the  forfeitore  of  the  lease.  The  deposit  was 
not  made,  however,  until  more  than  a  year 
after  the  option  was  forfeited  by  the  defend- 
ant's failure  to  drill  a  well  within  the  year 
after  the  signing  of  the  contract.  The  suit 
was  hied  four  months  after  the  grantee  made 
the  deposit.  The  amount  of  the  deposit  was 
for  <HiIy  one  year's  rent ;  hence  nothing  was 
paid  In  advance.  The  grantor's  acceptance 
€t  the  conslderatloD  for  the  time  that  the 
option  was  r^arded  by  him  and  the  grantee 
as  being  In  force  did  not  prevent  his  demand- 
ing that  the  contract  be  decreed  null  there- 
after. In  all  other  respects  the  facts  of  this 
case  are  the  same  as  in  the  case  of  Beetle 
Brlato  T.  Christine  Oil  A  Oaa  Ca  For  the 
reasons  this  day  banded  down  in  that  case, 
the  judgment  appalled  from  herein  Is  af- 
firmed. 

a39  LaJ 

No.  20432. 
PARROTT  v.  KIRSOHLBR. 
(Supreme  Court  of .  Louisiana.   April  3,  1916.) 

(SvUabut  by  tk9  Oouri.) 

Bbtoppel  *=>92(2)— Annulment  of  Invaiio 
Option— Acceptance  ot  Const  debation. 
The  grantor's  acceptance  of  the  considera- 
tion paid  by  the  grantee  for  keeping  an  Indef- 
inite, and  therefore  invalid  option  In  force,  dur- 
inK  the  time  both  parties  considered  it  in  force, 
does  not  prevent  the  grantor's  demanding  that 
it  be  decreed  null  thereafter. 

[Ed.  Note.— For  other  cases,  see  Kstoppd, 
Cent  Dig.  {  261 ;  Dec.  Dig.  «=>92(2).] 

Appeal  from  Twelfth  Judicial  District 
Court,  Parish  of  De  Soto ;  James  O.  Palmer, 
Jndge. 

Action  by  Andrew  Parrott  against  CSiarles 
F.  Elradiler.   From  ]a<Ucment  for  plaintiff, 

defendant  appeals.  AtBrmed. 

Llverman  &  Pollock,  of  Blansfield,  and 
Hampden  Story,  of  Sbreveport,  for  appellant. 
Lee,  Hardin  &  Atkinson,  of  Leesville,  for 
appellee. 

O'NIELL,  J.  The  defendant  has  appealed 
from  a  judgment  annulling  a  ccmtract  pur- 
porting to  be  a  mineral  lease,  similar  to  the 
contract  decreed  null  In  the  case  of  Bottle 
Bristo  T.  Christine  Oil  &  Gas  Co.,  71  SoutlL 
621,  decided  to^lay.  In  the  present  case  It 
appears  that  the  plaintiff  accepted  and  drew 
out  the  money  deposited  by  the  defendant 
with  a  view  of  preventing  the  forfeiture  of 
the  lease.  The  record  does  not  show  when 
the  deposit  was  made.  It  was  apparently 
some  time  in  1913.  l^e  contract  was  sign- 
ed on  the  27th  of  January,  1911.  The 
suit  was  filed  In  June,  1913.  The  amount  of 


the  deposit  was  for  only  three  months'  rent. 
The  grantor's  acceptance  of  the  considera- 
tion for  a  part  of  the  time  tliat  the  <^tioii 
vras  regarded  by  him  and  the  grantee  as  be- 
ing in  force  did  not  prevent  his  demandlns 
that  the  contract  be  decreed  null  thereaft^. 
In  all  other  respects  the  facts  of  this  case 
are  the  same  as  In  the  case  of  Bettie  Bristo 
V.  Christine  Oil  &  Oas  Co.  For  the  reasons 
this  day  handed  down  In  that  case,  the  Judg- 
ment appealed  from  herein  Is  affirmed. 

089  La.) 

No.  20440. 

JUNG  &  SONS  CO.  V.  TROSOLAIR  (liEl 
BOUBOBOIS  &  BTT8H,  Interveners). 

(Supreme  Court  of  Louisiana.   April  3.  1916.) 

(Syllabus  bp  the  Court.) 

COUBTS  ^>224(3)— JTTBIBDIOTION— JUDOMBIfT 
ON  iNCXUSnTAL  Deicanu. 

*^n  all  cases  where  there  is  an  appeal  from 
a  judgment  rendered  on  a  reconventional.  or 
other  inddental,  demand,  the  appeal  shall  lie  to 
the  court  having  jurisdiction  of  the  main  de- 
mand." 

[Ed.  Note.— -For  other  cases,  see  Courts,  Gent. 
Dig.  {  614;  Dec.  Dig.  ^224(8).] 

Appeal  from  Twentieth  Judicial  District 
Court,  Parish  of  Lafourche;  W.  P.  Hartin. 

Judge. 

Action  by  Jung  &  Sons  against  L.  A.  Xros- 
clair,  and  I^e  Bourgeois  &  Bush,  third  op- 
ponents and  interveners.  From  judgment 
for  plaintiffs.  Interveners  and  third  oppo- 
nents aK>caled  to  the  Court  of  Appeal,  which 
transfers  the  case  to  the  Supreme  Court. 
Ordered  that  case  be  txansCezred  to  Court 
of  Appeal. 

Alexis  Brian  and  Foster,  Itlllllng,  Saal  & 
Milling,  all  of  New  Orleans,  for  appellants. 
Calllouet,  CalUonet  &  Howell,  of  Tfalbodaux, 

for  appellees. 

SOM&IBRVILLE,  J.  'This  case  has  been 
transferred  by  the  Court  of  Appeal,  First  Cir- 
cuit of  Louisiana,  to  this  court  with  the  ao- 
compauylng  statement: 

"Plaintiffs,  alleging  themselves  to  be  creditors 
of  L.  A.  Trosclair  in  the  sum  of  $378.04  for  coal 
furnished  to  the  defendant  for  tiie  purpose  of 
making,  saving,  and  manufacturing  into  au^ar 
and  molasses  ms  crop  of  sugar  cane  grown  by 
him  <m  his  Laurel  Grove  plantation,  In  the  pac^ 
ish  of  Lafourche,  and  alleging  the  Hen  and  privi- 
lege granted  by  law  in  their  favor  as  funusbers 
of  supplies,  prayed  for  a  writ  of  sequestration 
under  whldi  the  sheriff  seized  and  sequestered 
two  tanks  of  third  sugars  containing  about  OO,- 
000  gaUons,  valued  at  $2,400. 

"Le  Bourgeois  &  Bush,  a  commercial  firm, 
then  appeared  in  this  suit  by  intervention  and 
third  opposition.  They  all^  that  defendant  is 
indebted  to  them  in  various  sums  aggregatins 
over  $100,000,  secured  by  lira  and  privilege  and 
by  pledge  and  pawn  on  the  crops  made  by  said 
defendant  on  his  Laurel  Grove  plantation,  that 
their  said  privileges  are  higher  in  rank  than  that 
purported  to  be  held  by  plaintiffs  on  the  said 
crops,  and  especially  on  the  third  sugars  herein 
seixed  and  sequestered  by  the  plaintiffs,  and 
that  they  are  entitled  to  be  paid  by  preference 
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ud  piiaiitT  oTer  plaintiffs.  The?  further  al- 
l«e  mat  the  property  under  seizure  is  of  a  value 
not  more  than  $7,000,  and  they  finaUy  pray  that 
the  sheriff  be  ordered  to  restore  poBsession  of 
nid  BOgai  and  molasaes  to  tbem  as  pledsees 
tb«r«o{  and  recognizing  them,  interveners  and 
tbiid  opponents,  as  the  first  privilege  creditors  of 
said  defendant,  I*  A.  Trosdair,  all  at  the  cost  of 
said  plaintiffs. 

"Trosdair,  defendant,  made  no  appearanoe, 
and  judmnent  by  default  was  confirmed  agamst 
Mm,  and  after  due  trial,  the  district  court  fui^ 
ther  rendered  judgment  in  favor  of  plaintiff,  re- 
jecdng  and  dismissing  the  demand  of  the  inter- 
Teners  and  tiiird  opponents,  and  from  this  judg- 
ment the  said  interveners  and  third  opponents 
appeiaed  to  this  court. 

"Ut  appears  from  the  foregoing  statement  of 
the  pleadhigs  and  facts  of  this  cue  that  the 
whole  controversy  pending  between  the  parties  la 
a  contest  as  to  which  primes  the  other  on  prop- 
erty admittedly  worth  t>etween  ?2,400  and  ?7,- 
000.  The  amount  in  controversy  is  then  clearly 
above  the  jurisdiction  of  this  court,  Denegre  v. 
IVbanlt,  130  La.  283,  67  South.  929 ;  Bacaa  T. 
Adler.  112  La.  806.  38  Sooth.  739. 

"We  therefore  feel  compdled  to  decline  juris- 
dktioB  of  this  appeal  ex  proprio  motu,  reserving, 
bowever.  to  the  appdlants  the  rights  granted 
tbem  by  Act  No.  »  of  1912.  ^  ^ 

"For  these  reasons,  it  is  therefore  adjudged 
and  decreed  that,  in  pursuance  of  the  provisions 
of  Act  Mo.  19  of  the  General  Assembly  of  the 
atatfl  ot  1012,  tlus  case  be  transferred  to  the 
boooraUe  Supreme  Goart  o£  this  state;  inter- 
veners and  appellants  to  pay  costs  of  this  court. 

The  court  has  failed  to  consider  article  95 
of  the  Constitution,  as  amended  by  the  jtAut 
resolatlon  of  the  Oeneial  Aaaembly,  known 
as  Act  No.  m  ot  1904,  p.  807,  wbHii  la  as 
follows: 

"la  all  cues  wbere  there  la  an  appeal  from 
a  jodgment  xendered  on  a  reconventional,  or 
othw  mcidental,  demand,  the  appeal  shall  be  to 
tbe  conrt  baviiiff  jnrladiction  of  Out  main  de- 
mand." 

The  main  demand  In  thia  case  Is  for  ^8.04, 
tnd  the  appeal  from  the  judgment  in  the  case 
on  that  demand,  and  other  Inddeutal  de- 
mands, in  tbe  case  was  to  the  Cknut  of  Ap- 
peal. 

The  InterrenUon  and  third  opposition  of 
Le  Bow^eols  ft  Bush  was  an  Incidental  de- 
mand In  the  case,  and  the  appeal  in  such 
case  lies  to  the  conrt  having  JarlsdlctlMi  of 
tbe  main  demand." 

The  decision  ot  this  court  In  Bacas  v.  Adler, 
112  La.  806,  86  South.  739.  and  referred  to  by 
the  Court  of  Appeal,  was  rendered  prior  to 
the  antesidment  ot  article  95  of  the  Constitu- 
tion, and  can  therefore  hare  no  application. 

TbB  othw  case,  Doiegre  t.  Tebault,  130 
La.  283,  67  Sontb.  929,  InTolved  the  right  of 
a  state  tax  ccdlector  to  a  writ  of  oerUorari 
from  this  conrt,  where  he  was  not  a  party 
to  the  mdt  orl^naUy,  and  where  he  had  filed 
a  rule,  under  the  law,  in  the  proceeding 
daiming  taxes  out  of  the  proceeds  of  the 
■ale  o£  certain  pn^orty.  There  was  judg- 
ment partly  in  his  favor,  and  be  applied  to 
tids  court  tor  a  writ  of  certiorari  to  review 
the  Judgment  of  the  trial  court  The  writ 
was  denied  on  the  ground  that  the  Court  of 
Appeal  bad  jurisdiction  of  the  case.  Neither 


the  original  plalmtiflt  nor  defendant  was  be- 
fore this  court.  The  contest  was  between  the 
tax  collector  and  the  dvll  sberUC.  No  refer* 
ence  was  made  to  artlde  95  of  the  Constitu- 
tion, as  amended.  The  court  stated : 

"The  question  to  be  decided  is  whether  thQ 
amount  of  the  taxes  is  due  on  ^12,500,  or  on 
$1,292.90." 

And  the  court  ruled: 
"The  parties  are  left  to  their  remedy  before  tiie 
tribunal  having  appellate  Jurisdiction." 

The  ruling  la  not  authority  in  this  case. 
This  court  is  without  appellate  Jurisdictiou 
in  this  case. 

It  Is  therefore  ordOTed,  under  section  1  of 
Act  No.  19  of  1912,  p.  26,  that  this  case  be 
transf«TBd  to  tbe  Court  of  Appeal,  Blrst 
Circuit  of  Louisiana,  to  be  there  proceeded 
with  as  if  it  had  never  been  transferred  to 
the  Supreme  Court 


(1S9  La.) 

No.  21663. 

raMS,  Examiner  of  State  Banks,  r.  ATHBNS 
BANE. 

(Supreme  Court  of  Louisiana.   Blarch  20,  1916. 
On  Application  for  Reheazlng, 
AprU  24.  1916.) 

(BvlUbiu  by  fh€  CeurtJ 
Banks  mjhd  BAHKcra  4e;>109^— Funoixons 

AND  DBALXHOB— BEFKESENTATIOIT  BT  OfTI- 

OBB— PlBDOB. 

A  pledge  of  the  assets  of  a  bank  by  the 
cashier  without  authority  of  a  resolution  of  the 
board  of  directors,  bdngin  violation  of  a  prohib- 
itory law.  is  invalid.  The  pledgee,  under  such 
circumstances,  may  be  recognized  as  an  ordinary 
creditor  for  the  amount  received  by  the  bank, 
but  the  illegal  contract  of  pledge  cannot  be  en- 
forced to  the  prejudice  of  other  creditors  of  the 
bank. 

[Ed.  Note^For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  f  260;    Dec.  Dig.  «=» 

109(3).] 

Monroe,  C  J.,  and  Land,  J„  dissenting. 

Appeal  from  Third  Judicial  District  Court, 
Parish  of  aaibome;  William  C.  Bamette, 
Judge. 

Action  by  B.  N.  Sims,  Bxamlner  of  State 
Banks,  against  the  Athena  Bank.  The  Amer- 
ican National  Bank  proceeded  by  rule  to  be 
recognized  as  pledgee  of  certain  collateral  se- 
curities. From  a  judgment  for  the  plaintiff 
in  rule,  the  Examiner  ot  State  Banks  ap- 
peals. Judgment  annulled  and  set  aside,  and 
decree  entered. 

Blchardson  &  Bicbardson,  of  Homer,  for 
appellant  Stubbs  ft  Thetts,  of  Monroe,  and 
McClendon  ft  McClendon,  of  Homer,  for  ap- 
pellee 

O'NIEJLL^  J.  The  American  National  Bank, 
being  a  creditor  of  tbe  Athens  Bank,  in  liq- 
uidation, proceeded  by  rule  against  the  ex- 
aminer of  state  banks,  and  against  the  spe- 
cial agent  and  liquidator  of  the  Athens  Bank, 
to  be  recognized  as  the  pledgee  of  certain 
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promissory  notes  and  cotton  warehouse  re- 
ceipts. These  collaterals  had  been  given  In 
pledge  by  the  cashier  of  the  Athens  Bank  to 
the  American  National  Bank  to  secure  cer- 
tain loans  exceeding  $15,000,  represented  by 
four  promissory  notes  bearing  the  signature 
of  the  Athens  Bank,  by  its  cashier,  payable 
to  the  American  National  Bank. 

In  answer  to  the  rule,  the  bank  examiner 
and'  liquidator  averred  that  they  were  in  er- 
ror in  having  listed  the  notes  and  cotton 
warehouse  receipts  held  by  the  American  Na- 
tional Bank  as  pledged  to  that  bank.  They 
averred  that  the  list  of  .these  securities  had 
been  given  to  them  by  the  representative  of 
the  American  National  Bank,  whose  state- 
»ent,  that  the  notes  and  cotton  warehouse 
receipts  had  been  lawfully  pledged  to  the  na- 
tional bank,  the  defendants  accepted  as  true, 
but  that,  on  examination  of  the  minute  book 
of  the  proceedings  had  by  the  directors  of  the 
Athens  Bank,  It  developed  that  no  authority 
had  been  given  to  any  one  to  pledge  or  hy- 
pothecate the  notes  and  cotton  warehouse  re- 
ceipts in  question.  The  defendants,  there- 
fore, prayed  that  the  plalntitT  in  rule  be  or- 
dered to  deliver  the  collateral  aecarltles  In 
question  to  the  liquidators,  to  be  disposed  of 
and  the  proceeds  distributed  in  due  course  of 
liquidation  of  the  bank's  affairs. 

The  plaintiff  In  rule  filed  a  plea  of  estop- 
pel, alleging  that  the  Athens  Bank  had  bor- 
rowed and  received,  through  its  cashier,  the 
money,  to  secure  the  repayment  whereof  the 
notes  and  cotton  warehouse  receipts  were  de- 
livered In  pledge  by  the  cashier  with  the 
knowledge  and  approval  of  the  directors  of 
the  Athens  Bank ;  that  it  had  been  the  cus- 
tom for  the  caabler  of  the  Athens  Bank  to 
borrow  money  for  and  In  the  name  of  the 
bank,  and  to  secure  the  payment  of  such 
loans  by  pledging  the  available  assets  of  the 
bank,  all  with  the  knowledge  and  consent  of 
the  directors  of  the  bank.  The  plalntiflT, 
therefore,  pleaded  that  the  Athens  Bank,  Its 
liquidator  and  the  state  bank  examiner,  were 
estopped  from  contesting  the  rights  of  the 
American  National  Bank  as  pledgee  of  these 
notes  and  cotton  war^oose  receipts. 

The  record  contains  an  admission  by  coun- 
sel for  the  plaintiff  in  rule  that  there  was 
no  resolntton  of  the  board  of  directors  of  the 
Athens  Bank  to  auttiorlse  Ita  cashier  to  bor- 
row the  mon^  loaned  by  the  American  Na- 
tional Bank  or  to  pledge  or  hypothecate  the 
secnriUes  held  by  the  national  bank.  It  is 
admitted  that  the  Athens  Bank,  through  Its 
cashier,  borrowed  and  received  the  amounts 
or  proceeds  ot  the  four  notes  held  by  the 
American  National  Bank,  bearing  the  signa- 
ture of  the  Athens  Bank,  by  Its  cashier ;  that 
the  cashier  had,  on  several  occasions,  bor- 
rowed money  from  the  American  National 
Bank  for  and  in  the  name  of  the  Athens 
Bank,  on  notes  similar  to  those  now  held  by 
the  plaintiff  In  rule,  and  had  secured  the 
loans  by  pledging  the  available  secnrlUes  of 


the  Athens  Bank.  It  is  also  admitted  that 
the  notes  held  as  collateral'  security  were  re- 
ceived in  pledge  by  the  American  National 
Bank  from  the  cashier  of  the  Athens  Bank 
before  maturity,  and  that  some  of  them  are 
reuewals  of  the  notes  originally  pledged. 

The  district  court  gave  Judgment  In  favor 
of  the  platntifF  in  rule,  making  the  rule  ab- 
solute, recognizing  the  plaintiff's  right  of 
pledge,  and  ordering  the  proceeds  of  the 
pledged  notes  and  cotton  warehouse  receipts 
paid  to  the  American  National  Bank,  as 
pledgee,  and  In  preference  to  other  creditors 
of  the  Athens  Bank.  The  state  bank  exam- 
iner prosecutes  this  appeaL 

Opinion. 

The  borrowing  of  the  money  for  the  Athena 
Bank,  and  the  pledging  of  its  securities  to 
the  American  National  Bank,  by  the  cashier, 
without  a  resolution  of  the  board  of  direc- 
tors ot  the  Athens  Bank,  violated  a  prohib- 
itory law.  Section  4  of  Act  No.  193  of  1910 
provides: 

"That  DO  officer  of  an;  state  banking  assoda- 
UoD,  savings  bank  or  trust  company,  shall  have 
the  right  to  borrow  money  and  pledge  or  hypoth- 
ecate any  of  its  assets  except  In  pursuance  of 
a  resolution  of  the  board  of  directors  duly  en- 
tered upon  its  minute  books." 

The  district  court  that  fha  Athens 
Bank  should  not  be  allowed  to  repudiate  the 
contract  of  loan  and  pledge  and  retain  the 
mon^  received  in  the  unauthorized  transac- 
tion. Tbeatore,  in  effect,  Uie  plea  of  estcv- 
pel  was  maintained,  merely  because  the  court 
was  unable  to  restore  the  condition  existing 
in  each  bank  at  the  time  their  respective  of- 
ficers entered  Into  the  unauthorized  contract 
of  loan.  This  reason  for  maintaining  the 
plea  must  suggest  itself  in  every  case  where 
the  corporation  has  received  the  benefit  of 
the  unauthorized  transaction  of  Its  officen. 
These  considerations  of  equity,  therefore, 
cannot,  in  this  case  more  than  in  any  otbex, 
prevent  the  application  of  the  law  tliat  what- 
ever is  done  is  contravention  ot  a  prohibitory 
law  is  void,  altbou^  the  nullity  be  not  fbr- 
mally  directed.    R  C.  C.  12. 

The  district  judge  cites  the  case  of  Blanc 
V.  Germaula  National  Bank,  114  Ia.  742,  S8 
South.  537,  and  the  case  of  Aldrlch  r.  Chem- 
ical NaUonal  Bank,  176  U.  S,  618,  20  Sup. 
Ct.  498,  44  L.  Ed.  611,  in  support  of  his  rul- 
ing that  the  liquidators  of  the  Athens  Bank 
cannot  repudiate  the  cashier's  unauthorized 
contract  of  pledge,  without  returning  the 
money,  for  the  payment  whereof  the  bank's 
notes  and  warehouse  receipts  were  pledged. 
If  the  cases  cited  maintained  that  doctrine, 
they  would  hold  that  a  contract  of  pledge, 
made  by  an  unauthorized  officer  of  a  bank 
or  other  corporation,  must  be  enforced,  any 
law  to  the  contrary  notwithstanding. 

In  the  first  of  the  cases  cited,  this  court 
held  that  a  corporation,  having  received  the 
consideration  for  its  promissory  note  slgucd 
only  by  its  secretaryt  could  not  defeat  a  suit 
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<«  tbe  Dotft  vltb  th»  defense  that  the  ciiar- 
ter  of  the  corporation  prescribed  that  Buch 
inatrnmenta  should  he  signed  by  the  presi- 
dent and  the  secretary.  And  It  waila  held 
that .  the  obligation  to  retnm  or  repay  the 
money  was  sufficient  to  support  the  pledge  of 
certain  warehouse  receipts.  Tbe  difference 
between  that  case  and  the  one  before  us, 
however^  Is  that,  in  the  case  dted,  the  con- 
tract did  not  conform  to  the  requirements  of 
the  <diarter  of  the  corporation,  whereas,  In 
the  present  case,  the  unauthorized  contract 
of  pledge  contravenes  a  prohibitory  law.  In 
the  case  dted,  tbe  only  attack  up<m  the  Ta- 
lldlty  of  the  pledge  was  that  there  was  no 
debt  to  support  It.  In  the  case  before  us, 
the  contention  is  that  the  contract  of  pledge 
Tlotates  a  problbitory  law  and  la  null,  even 
thoQSh  tbe  debt  exists. 

In  the  second  case  dted,  Aldrlch  t.  Chem- 
ical National  Bank,  tbe  Supreme  Court  of 
the  United  States  held  that  tbe  Chemical  Na- 
tional Bank  was  entitled  to  receive  a  dis- 
tributire  dividend  as  a  creditor  of  the  Fidel- 
ity National  Bank,  In  liquidation,  notwith- 
standing the  officer  of  tbe  Fidelity  National 
Bank  who  negotiated  the  loan  from  the 
Chemical  National  Bank  was  not  authorized 
to  make  it  The  obligation,  however,  arose, 
not  from  the  contract  of  loan,  but  merely 
from  the  fact  that  tbe  one  bank  had  re- 
ceived money  from  the  other,  for  which  It 
had  given  no  valid  consideration,  and  which 
it  was  obliged  to  return. 

On  tbe  principle  of  tbe  case  last  cited,  tbe 
American  National  Bank  Is  a  creditor  of  tbe 
Athens  Bank  for  tbe  money  received  by  the 
latter  from  tbe  former  Institutloo  la  pursu- 
ance of  the  unauthorized  transaction  be- 
tween their  respective  officers.  The  plaintUF 
In  rule,  therefore,  Is  entitled  to  share  In  the 
dlstributl<m  of  the  assets  or  proceeds  of  the 
sale  of  the  assets  of  the  Athens  Bank,  in 
Uqoldation,  as  an  ordinary  creditor.  But  the 
contract  of  pledge,  made  In  contravention  of 
a  prohibitory  law,  cannot  be  enforced  to  the 
prejudice  of  other  creditors  of  the  Athens 
Bank  in  liquidation. 

The  Judgment  appealed  from  is  annulled 
and  set  aside,  and  It  is  now  ordered  and  de- 
creed  that  the  American  National  Bank'  de- 
liver to  the  examiner  of  state  banks  and  the 
special  agent  and  liquidator  of  tbe  Athens 
Bank  the  assets  belonging  to  said  Athens 
Bank,  given  In  pledge  by  Its  unauthorized 
cashier.  Tbe  costs  hereof  axe  to  be  paid  by 
the  liquidators. 

I«&ND,  Jr.t  dissents. 

On  ^plication  for  Behearli^^ 

liONSOEI,aJ.  My  reconsideration  of  this 
esse  has  led  me  to  tiie  condtudon  that  ndther 
ttie  law  npoD  which  the  (pinion  at  the  court 
is  predicated  nor  the  Jnrlq)rud«ice  of  dther 
tfals  state  <w  tbe  cooutry  at  lai^  sustain  the 


iwtq>08ltion  that,  where,  as  In  this  case,  one 
corporation  has  advanced  money  to  another, 
which  has  received  and  used  U,  under  a  con- 
tract that  was  unauthorized  and  void,  quoad 
the  recdving  corporation,  and  where,  as  In 
this  case,  the  first  corporation  is  recognized 
as  a  creditor  of  the  secwd  for  the  money 
so  advanced  and  received,  the  first  corpora- 
tion be  compelled  to  surrender  the  collateral 
by  which  the  advance  was  secured  wtillst  the 
second  is  allowed  to  retain  the  money  ad- 
vanced. 

I,  therefore,  dissent  from,  the  present  rul- 
ing of  the  court,  refusing  the  rehearing. 

LAND,  J.,  concurs. 
(188  La.) 

No.  2062L 

DIXON  T.  VICESBUBa.  S.  ft  P.  BT.  CO. 

(Supreme  Court  of  Louisiana.    April  3,  1916. 
Rehearing  Denied  April  24,  1816.) 

Appeai.  and  Ebbob  «s9l003  —  Nbolioenob 
«=»134(1)  —  Railboaob  «=»&48(1,  6)  —  Acci- 
dents AT  Cbobsinos— Evidence— He  VIEW. 
A  verdict  and  judgment  manifestly  agaiost 
the  weight  of  tbe  evidence  will  be  set  aside  and 
reversed.    A  plaintiff  suing  to  recover  damages 
for  personal  injuries  must  prove  the  alleged 
negligence  of  the  defendant  by  a  preponderance 
of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  8938-8943;  Dec.  Dig.  ®=» 
1003;  Negligence,  Cent.  Dig.  S  267;  Dec  Dig. 
«=>134(1>:  Railroads,  Cent  I»g.  1!  1138.  U40, 
1141, 1144, 1149;  Dec;  Dig.  ^^S&a,  6).] 

Appeal  from  First  Judicial  IMstrict  Court, 
Pariah  of  Caddo;  T.  F.  Bell,  Judge. 

Action  by  Miss  Bertha  Dlxmi  against  the 
Vlcksburg,  Shreveport  &  Pacific  Railway 
Company.  From  a  Judgment  for  plalotlff, 
defendant  appeals.  Reversed,  and  suit  dla- 
mlssed. 

Wise,  Randolph,  Rendall  &  Freyer,  of 
Shreveport,  for  appellant  Andrew  D.  Keen- 
ey  and  Edward  Barnett,  both  of  Shreveport, 
for  appellee. 

LAND,  J.  Plaintiff  sued  the  defendant  for 
$20,000  damages  for  Injuries  alleged  to  have 
been  sustained  in  the  dty  of  Shreveport  on 
October  23,  1912,  by  reason  of  a  collision 
twtween  an  automoUle  for  hire  In  whldi  the 
plaintiff  was  riding  as  a  passenger  and  a 
train  <tf  the  defendant  at  a  point  on  Loui- 
siana street  where  the  tracks  of  the  d^oid- 
ant  cross  said  street 

The  petition  alleges  negl^iaioe  in  the  de- 
fendant, la  that  there  was  no  switchman  or 
flagman  on  the  ground  at  the  crossing;  no 
one  to  give  warning ;  nor  was  any  bell  ring- 
ing or  whistle  blowing;  nor  was  any  <me  on 
the  front  end  of  the  backing  train  as  a  look- 
out ;  nor  wab  the  train  bdng  nm  at  the  low 
rate  of  speed  required;  nor  did  tlie  train 
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stop  as  required  before  crossing  the  street; 
nor  was  tliere  any  light  on  the  fnmt  enA 
of  the  train. 

The  petition  charges  that  the  train  aid  not 
stop  before  making  the  crossing,  and  was 
running  In  excess  of  six  miles  an  hour,  in 
violation  of  the  ordinances  of  the  city  of 
Shreveport 

The  petition  allegra  that  the  plaintiff  suf- 
fered injuries  which  shortened  her  right  leg 
more  than  an  inch,  and  that  "her  ribs  on 
the  left  are  severely  Injured  and  permanent- 
ly," and  that  since  the  collision  she  has 
greatly  snfFered  tr<xa  insomnia,  etc: 

In  a  Bopplffliaital  petition  it  Is  alleged 
that; 

"Th«  direct  and  immediato  cause  of  the  said 
injuries  was  the  fact  that  the  switchman  or 
brakemao,  who  saw  the  approaching  automo- 
bile, did  not  hold  the  train  at  the  crossing,  and 
the  passage  of  the  train  over  the  CTOsdng  was 
due  to  the  negligence  of  the  said  switchman, 
who  was  also  and  further  negligent  in  that  he 
did  not  take  any  steps  in  tUne  to  save  the  ajn 
proaching  antomobila" 

mis  petition  was  disallowed  as  loccHislst- 
eat  with  the  allegations  of  the  original  petl- 
Uon. 

The  answer  of  the  defendant  may  be 
^Itomlzed  as  a  general  and  special  denial  of 
each  and  every  negligent  act  or  omission 
charged  In  the  petition,  with  a  special  aver^ 
ment  that  the  accident  was  caused  solely  by 
the  gross  carelessness  of  the  occupants  of  the 
automobile,  Including  the  plaintiff,  coupled 
with  an  alternative  plea  of  contributory  neg- 
ligence on  the  part  of  the  plaintlfl  and  the 
other  occupants  of  the  car. 

The  first  trial  of  the  case  before  a  Jury  re- 
sulted in  a  mistrial.  The  second  trial  re- 
sulted in  a  verdict  in  favor  of  the  plaintiff 
for  $4,500.  From  a  Judgment  pursuant  to  the 
verdict,  the  defendant  has  appealed. 

The  occupants  of  the  car  at  the  time  of 
the  accident  were  Miss  Bertha  Dix<m,  her 
Biator,  Lula,  Homer  Ferguson,  and  John  DUl- 
man.  The  hour  of  the  accident  was  2:10 
o'clock  in  the  morning.  Ferguson  was  driv- 
ing the  car.  Miss  liula  Dixon  was  seated 
on  the  back  seat  with  IMIlman.  The  curtains 
were  closed.  Ferguson  had  been  driving  the 
car  about  20  minutes.  He  took  the  place  of 
Dllhuan,  who  had  started  driving  about  11 
p.  m.  of  the  previous  day.  We  excerpt  the 
foregoing  tacts  from  DlUman's  testimony: 
The  same  witness  further  stated  that  the  car, 
which  was  new,  belonged  to  Monsour  &  Sons, 
from  whom  Ferguson  had  rented  It  for  three 
hours  commencing  about  11:30  p.  m.  The 
next  3  hours  were  spent  In  driving  ahoot  the 
city  and  the  adjoining  country. 

Dillman  said  he  did  not  see  the  defend- 
ant's train  until  the  automobile  was  about 
20  feet  from  the  crossing;  that,  looking  be- 
tween two  houses,  he  saw  the  train  backing 
in ;  that  as  soon  as  the  train  appeared  Fer- 
cnuoa  tamed  to  the  left,  and  attempted  to 
craw  ahead  of  It;  that  the  car  -vas  under 
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full  power,  but  was  only  going  abont  4  miles 
an  hour,  and  could  have  been  BtOM>ed  within 
10  or  15  feet ;  by  his  actions,  Ferguaoa  seems 
to  have  attempted  to  stop  the  car;  the  wit- 
ness did  not  see  any  flagman  or  signal;  the 
trainmen  made  no  effort  to  prevent  the  col- 
lision, that  he  could  see,  until  th^  were  un- 
der the  car. 

Miss  Lula  IMxon  testified  that  she  did  not 
see  the  train  at  all,  could  not  see  ahead  of 
the  automobile,  because  the  curtains  were 
down,  and  she  was  not  noticing,  and  the  first 
time  she  knew  of  the  threatened  collision  was 
when  It  knocked  her  senseless. 

The  plaintiff  testified  that  as  the  car  ap- 
proadied  the  crossing  tJie  first  thing  she  saw 
was  "that  the  train  came  out  on  ttie  track" 
about  4  or  5  teet  from  them;  she  saw  no 
flagman,  or  lantern,  or  warning ;  "when  she 
saw  the  train,  she  said,  'O,  my  Qod,  Homer! 
look  at  ttiatr  and  at  that  he  threw  the  car 
to  the  left ;"  the  next  ttOag  she  knew  the  car 
struck'  them,  and  he  was  too  close  to  the 
train  to  torn  around.  On  cross-ezanolnatlon 
the  plaintiff  said  she  au[^K>sed  she  saw  the 
train  before  Ferguson  did;  that  she  first 
saw  the  back  end  of  the  coach,  4  or  5  feet 
away,  she  supposes;  that  the  fender  ot  the 
automobile  was  over  the  first  trade,  and  the 
train  was  on  the  second  track. 

Defendants'  evidence  was,  in  substance,  as 
follows:  Hoche,  foreman  of  the  night  switch 
engine,  testified  that  he  and  his  crew  were 
switching  a  short  passenger  train  from  the 
coachhouse;  that  the  coach  was  In  front, 
and  the  engine,  head-on,  was  puling  it,  and 
drawing  the  rest  of  the  cars ;  ttiat  the  train 
moving  from  west  to  east  was  stopped  about 
6  feet  from  the  sidewalk  In  Louisiana  street; 
that  the  flagman  got  off  and  proceeded  to  the 
street  car  line  in  the  middle  of  Louisiana 
street,  and  gave  the  signal  to  come  ahead; 
that  the  street  was  clear,  and  as  the  train 
moved  ahead,  and  Just  as  It  crossed  over  the 
sidewalk,  Roche  noticed  the  automobile, 
about  halfway  of  the  block,  coming  down  on 
the  right-hand  or  western  side  of  the  street ; 
that  the  flagman  was  standing  In  the  middle 
of  the  street,  and  gave  the  automobile  the 
stop  signal,  and  "hollered,  'Look  out ;' "  that 
the  automobile  swerved  to  the  left,  and  the 
flagman  had  to  jump  back  to  ke^  It  from 
hitting  him,  and  as  he  did  so  he  cried  out  to 
Atkins  (switchman)  to  "hold  them,'*  and  gave 
him  the  emergency  signal,  which  he  in  turn 
gave  the  engineer,  who  "threw  the  air  Into 
the  emergency  and  reversed  the  engine,"  and 
at  that  time  the  autouMbile  and  the  coach 
came  together,  about  8  feet  tnm  the  east 
curb  of  the  street. 

Mr.  Bodie  further  testified  that  the  bell  of 
the  locomotive  was  ringing  as  It  approached, 
and  passed  over  the  crossing,  which  was  well 
lighted  by  two  big  arc  lights  which  were 
burning  on  the  occasion  in  question.  The 
same  witness  stated  several  times  that  the 
autouKAlle  turned  at  the  left,  and  then  wait 
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stralgbt  aliead  In  otAex  to  cross  tlie  track 
ahead  of  the  coacb. 

J.  A.  GaffQcy,  switchman,  testified  that  ttae 
train  stopped  Just  west  of  the  pavement  of 
ItOQislana  street  In  order  to  flag  the  cross- 
ing ;  that  he  went  oat  and  flagged  the  cross- 
ing, and  found  the  street  clear;  that  he 
passed  the  signal  "come  ahead"  to  Atkins, 
who  in  turn  passed  It  to  the  engineer ;  that 
the  train  was  crossing  the  street  when  he 
first  saw  the  automobile  about  half  a  blo<& 
away ;  that  he  did  not  realize  that  the  auto- 
mobile was  not  going  to  stop  until  it  was 
right  on  tbem ;  that  he  flagged  the  motor  car 
down  and  "hollered,  'Look  out,'  '*  but  no  at- 
teiftlon  was  paid  to  the  warning,  and  then  he 
"hollered  to  Atkins  to  bold  them"  (meaning 
the  train).  This  witness  also  testified  that 
the  bell  on  the  engine  was  ringing. 

J.  T.  Atkins,  switehman,  ateo  testified  that 
the  train  etoppeA  when  It  got  to  Louisiana 
street;  that  Gaffhey  got  oSt  and  flagged  the 
crossing,  and  then  gave  the  ctHne  ahead  sig- 
nal to  the  witness,  who  passed  it  on  to  the 
engineer;  that  the  witness  was  there  for 
that  purpose;  that  Just  before  the  collision 
Gaffiiey  .flailed  the  engineer  down,  the  on- 
^neer  applied  the  brakes,  and  the  train 
strode  the  automobile  on  the  atreet  car  line 
and  pushed  it  Just  beyond  the  sidewalk. 

Mat  Pryer,  fllremaiit  In  bla  testimony  cor^ 
ro berated  the  testimony  of  the  other  defense 
witness  as  to  tlie  stop  of  the  train  at  Lou- 
isiana street,  to  the  flagging,  sipials,  eta 
This  witness  was  m  the  left  side  of  the  lo- 
comotive, and  had  a  dear  view  of  the  auto- 
mobile as  it  neared  the  train.  This  witness 
stated  that  Jnst  as  the  train  started  ott  after 
tile  stop  he  for  the  first  time  saw  the  auto- 
mobile. It  was  making  a  circle  to  go  ahead 
ct  the  coach,  tJie  end  of  which  was  about 
middle  way  ot  the  street  The  witness  far- 
ther stated  that  Gtaftney  gave  the  signal  on 
witness'  side,  and  flagged  the  train  down, 
and  that  the  witness  "hoUeied"  to  file  en- 
SSneer  to  stcv;  that  ttae  lattw  put  on  the 
brakes  and  reversed  the  engine,  whldi  push- 
ed the  automobile  about  IS  feet. 

B.  G.  McCoy,  aigtneor,  cOTrobraates  Uie 
testimony  of  the  other  witnesses  as  to  mat- 
ters within  his  own  observation,  such  as  the 
rtop,  signals,  etc,,  and  stated  that  when  he 
received  the  signal  to  go  ahead  he  released 
file  air,  and  let  the  car  and  engine  go  on  at 
a  speed  otZm  3%  ndles  an  hour ;  that  when 
the  train  about  reached  the  street  car  track 
be  received  tlw  "distr^s  stop  signal,"  threw 
the  air  Into  the  emergency,  and  reversed  ttae 
engine,  which  was  all  be  could  do,  and  stop- 
ped the  train  within  22  feet,  which  was  as 
sooQ  as  possible. 

A  inror,  from  his  qoestions  to  the  engineer, 
aeoned  to  think  that,  if  a  locomotive  can  be 
stopped  on  a  turntable  within  inches  a 
foot,  it  can  be  stopped  in  a  like  distance  ^rtun 
operating  on  the  trades,  and  that  the  engineer 
m  the  occasion  in  question  should  have  put 


on  steam  Instead  ot  permitting  his  engine  to 
roll  down  grade. 

Mr.  Hearne,  the  superintendent  of  the  de- 
fendant  company,  testified  that  at  8  a.  m. 
of  the  day  of  the  accident  he  saw  the  tracks 
of  the  automobile  going  down  on  the  right 
side  of  Louisiana  street,  and  then  crossing 
diagonally  over  the  tracks  to  the  left  side  of 
the  street 

Plaintiff  offered  no  evidence  to  rebut  the 
testimony  of  the  trainmen  as  to  their  actions 
In  the  premises.  Plaintiff's  counsel  seem  to 
argue  this  case  on  the  hypothesis  that  all 
the  tridnmen  who  testified  for  the  defense 
are  nnworthy  of  credit,  and  that  the  testi- 
mony of  the  plaintiff  and  of  IDillman  is  suffi- 
cient to  prove  the  negligence  of  the  defend- 
ant We  cannot  concur  in  this  view  of  the 
evidence.  In  our  opinion,  ttae  testimony  of 
the  trainmen  shows  conduslvely  that  they 
performed  their  full  duty  In  the  premises, 
and  the  testimony  of  i^lntifl  shows  ttiat  she 
and  Ferguson  were  guilty  of  gross  negligence 
in  driving  vptm  the  railroad  tracks  without 
stopping,  or  even  looking  or  listening.  DUl- 
man  was  on  the  back  seat  of  the  closed  car 
talking  vrlth  plaintiff's  sister,  who  saw  noth- 
ing, and  bis  vision  to  the  front  was  olistruct- 
ed  by  the  bodies  of  the  plaintiff  and  Fergo- 
son,  who  also  saw  nothing,  until  they  were 
within  a  few  feet  of  the  moving  coach.  Dill- 
man  said  that  even  ha,  on  the  back  seat  of 
the  car,  with  his  limited  field  of  vision,  saw 
ttae  train  wbea  tbe  car  was  some  20  foetfrom 
ttae  railroad  tra^  If  be  saw,  the  plalntlg 
and  Fergustm,  seated  In  front,  could  have 
seen  if  they  had  looked.  . 

Plaintiff,  having  failed  to  prove  negligence 
In  the  defendant,  must  go  out  of  court 

It  is  unnecessary  for  this  oonrt  to  consldw 
this  case  from  the  point  of  view  of  negli* 
gence  in  plaintiff  as  a  pa^eeag&i.  But  we 
may  state  that  it  has  been  held  by  recveeta* 
ble  authorities  that  a  passenger  riding  with 
the  driver,  and  bavii^  an  equal  opportunity 
to  exercise  his  AeultleB,  and  falling  to  do  so^ 
cannot  recover  danu^ea  from  a  railroad  com- 
pany. Thompson  on  Negligence,  voL  1,  H 
499,  608;  Berry  on  Law  of  Automobiles,  p. 
176. 

It  Is  llwrefore  ordered  that  the  verdict  and 
Judgment  below  be  set  aside  sad  reversed, 
and  it  is  now  ordered  that  plaintifl's  suit  be 
dismissed,  with  costs  in  both  courts. 

(1891*.)  — 
No.  21842. 

8TATD  ex  rd.  JOHN  T.  MOOBA  PIiANTINQ 
CO.,  Limited,  v.  BOWELL,  Judge,  et  aL 

(Supreme  Court  of  Louisiana.   March  20,  191& 
Rehearing  Denied  April  24,  1916.) 

(Btillabua  Ay  tt«  Court.) 

1.  Apfsax.  and  Erkob  «=::>164<4)— Biaar  or 
Bbview. 

"The  i>art7  against  whom  judgment  has 
been  rendered  cannot  appeal :  (1)  If  such  Jodg* 
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meat  have  been  confessed  hj  him,  or  if  he  have 
acquiesced  in  the  Bam«,  by  executing  it  volun- 
tarily. •  •  • "  Code  Prac  art.  567.  And. 
a  fortiori,  a  party  in  whose  favor  a  judgment 
tias  been  rendered,  in  strict  accordance  with  hlH 
own  prayer,  cannot  appeal^  since  a  prayer  that 
a  judipiieDt  be  rendered  is  something  more  than 
trv^  a  confession  or  an  acqiifescene& 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Oent  Dig.  H  966-968;  Dec  Ug.  ^ 
154(4).] 

2.  DisuiasAi,  AND  Nonsuit  «=;>19(^— Yolun- 
TABT  Nonsuit— RiQHT  or  Plaintiit. 

A  plaintiff,  against  whnn  the  defendant  in 
the  cause  baa  asserted  a  demand  in  reconvention, 
may  disfxintiuue  or  abandon  his  own  demand, 
but  he  cannot  thereby  put  the  defendant  out  of 
court  or  in  any  manner  prcgodice  his  rights, 
or  alter  his  jpciitlon  for  the  worae,  with  re- 
spect to  his  demand  in  reoonvoitlm.  In  other 
words,  a  plaintiff  in  his  character  as  defendant, 
quMul  a  reconventional  demand,  acquires  no 
greater  rights,  or  other  means  of  defense  or  of 
complicating  or  protracting  the  pending  lidga* 
tion,  by  discontinuing  his  demand,  and  going 
out  of  court,  than  be  possesses  while  remaining 
in  court  In  fact^  for  all  the  purposes  of  such 
demand,  be  remains  in  court,  and  all  that  be 
can,  at  best,  accomplish  by  discontinuing,  is,  in 
8<Hne  cases  (though  not  where  his  d^and  and 
the  reconventional  demand  involve  the  same  ti- 
tle, or  issue)  to  postpone  the  adjudication  upon 
his  own  demand,  with  the  possible  right  to  re- 
new it  at  some  other  time. 

[Ed.  Note.— For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent.  Dig.  H  34»  86 ;  Dec  Dig.  «s» 


S.  Appeal  and  Ebbor  ^»16— DtsuissAi,  and 
Nonsuit  ^al9(2)  —  Right  to  Disiciss  — 
Right  of  Rkviiw— Separate  Pobtion  or 
Judgment. 

Where  a  plaintiff  brings  salt  asserting  ti- 
tle and  attacking  the  title  held  by  another,  and 
claiming  damages  as  resulting  from  Uie  aUeged 
illegal  possession  and  administration  of  the 
property,  end  defendant  reconvenes,  asserting 
the  vahdity  of  the  title  held  by  him  and  pray- 
ing that  it  be  sustained,  but,  in  the  alternative, 

{iraying  that,  should  the  title  be  decreed  to  be 
n  plaintiff,  the  mortgage  under  whi<^  it  was 
supposed  to  faave  been  devested  be  revived  and 
enforced,  and  the  property  again  sold  to  pay  the 
mortgage  debt,  plaintiff  has  no  power  to  with- 
draw the  issues  thus  presented,  or  either  of 
them,  by  discontinuing  his  own  demand;  nor 
can  be  acquire  any  right,  or  impose  any  disad- 
vantage on  the  defendant  (as  plaintiff  in  recon- 
v«Dti(»i),  by  such  discontinuance,  that  he  would 
not  have  possessed  or  could  not  have  imposed 
without  it.  Hence,  where,  in  such  case,  judg- 
ment is  roidered  decredng  the  nullity  of  the 
title  set  up  by  defendant  and  that  the  title  in 
dispute  is  vested  in  plaintiff,  but  also  decreeing 
the  revival  of  the  mortgage,  in  the  attempted  en- 
forcement of  which  the  title  set  up  by  dnendant 
was  acquired,  and  directing  that  tne  property  be 
again  sold  in  satisfaction  of  the  mortgage  debt, 
plaintiff  has  no  right  to  a  separate  appeal  from 
that  part  of  the  judgment  rendered  in  accord- 
ance with  the  prayer  of  his  petition,  which  de- 
crees him  to  be  the  owner  of  the  property,  and 
has  no  right  to  suspend  the  execution  of  that, 
or  any,  part  of  the  judgment  thus  obtained  by 
plaintiff  in  reconvention,  on  a  bond  for  costs. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,,  Cent.  Dir.  ||  50,  60;  Dec.  Dig.  <&=3l6; 
Dismissal  and  Nonsuit,  Cent.  Dig.  if  34,  36: 
Dec.  Dig.  «=9l9(2).] 

Applicatlco  by  the  State,  on  the  relation 
of  the  John  T.  Moore  Planting  Company, 
limited,  for  writ  of  mandamus  to  W.  E. 


Howell.  Judge,  and  oth«a.  Perwnptory  writ 
granted  as  to  part  of  relief  prayed  for. 

Seattle  &  Seattle  and  Charlton  R.  Beattte, 
all  of  Thibodeanx,  for  rdator.  Dufoar  & 
Dafour,  of  New  Orleaiu,  and  B.  B.  Butler, 
of  Hooma,  for  respood^ta. 

Statement  of  the  Obm. 

MONROE,  C.  J.  In  July,  1914,  relator 
brought  suit  against  J.  B.  Levari  Company, 
Limited,  In  Uauldation,  setting  up  title  to  a 
certain  plantation  lying  in  the  parishes  of 
Terrebonne  and  Lafourche,  alleging  that  de- 
fendant had  caused  it  to  be  seized  and  sold 
under  executory  procefis,  and  bid  in  forjlts 
account;  that  the  sale  was  illegal  toe  a 
variety  of  reasons;  that  It  (plalnttfC)  lud 
been  damaged  thereby,  and  by  defmdant's 
subsequent  Illegal  possession  and  administra- 
tion of  the  property ;  and  praying  for  Judg- 
ment decreeing  the  nullity  of  the  sale,  de- 
creeing petitions  to  be  the  owner  of  the 
plantation,  and  placed  in  possession  thereof 
and  of  certain  movable  property,  of  which 
defendant  was  aUeged  to  have  taken  posses- 
slon,  condemning  defendant  to  pay  varions 
amounts  In  compensation  of  the  dankages  al- 
leged to  have  been  sustained;  and  praying 
that  Its  rights  be  reserved  with  respect  to 
other  such  claims  and  to  rents  and  revenues. 

Defendant,  by  way  of  answer,  asserted  the 
validity  of  the  sale,  denied  the  allegatl<»u9  of 
injury  to  plaintiff,  and  prayed  to  be  dismiss- 
ed with  costs;  and,  by  supplemental  an- 
swer, reasserted  the  validity  of  its  title. 

"However,"  the  supplemental  answer  proceeds, 
"respondent  avers  that,  if  it  should  be  held  that, 
by  reason  of  the  allied  irregularity  and  infor- 
mality set  out  in  plaintiff's  petition,  the  sale 
of  the  mortgaged  premises  *  *  *  was  ancl  Is 
null  and  void,  and  If  said  sale  be  set  aside,  then, 
snd  in  that  event  only,  the  mortgage  held  b^  J. 
B.  Levert  Company,  Limited  (now  in  liquida- 
tion), and  in  executi<Hi  of  which  executory  pro- 
cess issutfl  and  said  sale  was  made,  *  *  * 
should  be  revived  and  reinstated  and  recognised 
to  be  in  full  force  and  effect.  And,  now,  there- 
fore, assuming  the  character  of  plaintiff  in  re- 
convention, and  without,  in  any  manner,  admit- 
ting plainaff*s  demands,  but,  on  the  contrary,  in- 
sisting on  respondent's  rights  and  its  title  to  and 
ownership  of  said  real  estate,  *  *  *  and  sole- 
ly in  the  alternative,  and  in  the  event  the  court 
should  annul  and  avoid  the  said  sale,  this  re- 
spondent says  that  its  mortgage  rights  should  be 
held  to  have  revived  and  should  he  reinstated 
and  recogniaed,  and  that  respondent  should  be 
particularly  recognised  as  the  holder  and  own- 
er of  the  following  described  notes,  all  made 
and  subscribed  by  John  T.  Hoore  Planting  Com- 
pany, Limited,  to  wit:" 

And  then  foUowa  a  descrl^ton  of  notes 
i^regattng  a  very  large  amoont,  bearing  in- 
terest trtaa  Tarlooa  dates,  and  allied  to  be 
secured  by  mortgage  and  privilege  on  the 
property  In  gnestlon,  whldi  Is  also  described. 
The  prayer  of  the  answer  and  demand  In  re- 
convention reads; 

"That  plaintiff's  petition  be  dismissed,  at  its 
cost,  and  that  resp<ndent's  title  to,  and  owner- 
ship of,  the  hereinabove  described  properdn 
1  may  be  recognized  and  confirmed,  and  that,  is 
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the  erent  that  plaintiff  should  recover  judgment 
against  reepondent,  annulling  the  sale  of  said 
propertieB,  and  decreeing  plaintiff  to  be  the 
owner,  •  *  «  then  respondent  prays  that  its 
reconventional  demand  may  be  sustained  and 
that  it  be  recf^iud  as  a  creditor  of.  and 
have  judcinent  against,  the  John  T.  Moore 
Plantinff  Company,  limited,  in  the  full  sam  of 
(1)  ^00422.07,  and  interest"  (on  different 
amoonts  from  different  dates)  "with  recogni- 
tion of  respondent's  mortgage  to  secure  said 
assregate  amount  •  *  *  ;  (2)  $6,661.86" 
(amoant  depended  for  taxes),  'Vith  recf^ition 
of  renxHidenfa  lien  for  said  taxes.  •  •  • 
And  *  *  *  plaintiff  in  reconvnitloii  farther, 
and  likewise  in  the  alternative,  prays  that  its 
mortgage,  liens,  and  privileges  *  *  *  be  rec- 
ognised, and  that  said  above-described  property 
may  be  sold  and  respradent  be  paid,  by  prefer- 
ence and  priority,  oat  of  said  proceeds  of  sale, 
the  amoQDts  hereinabove  claimed,  with  inter- 
eat  and  attorney's  fees,"  etc 

It  appears  that  the  case  thus  put  at  issue 
was  set  down  for  trial  on  January  3,  1916, 
without  notice  to  plaintiff  and  without  al- 
lovrlng  the  legal  delay,  and  that  It  was  heard 
and  taken  under  advisement,  but  that  plain- 
tiff, through  Its  attorneys,  thereafter  moved 
that  4t  be  reopened  and  set  for  trial  on  Jan- 
uary 27th,  which  motion  was  granted;  that, 
upcm  the  calling  of  the  case,  upon  that  day, 
neither  plaintiff  nor  Its  attorney  appeared, 
and  it  was  again  heard  and  taken  under  ad- 
Tisonent:  that  on  February  10th,  while  It 
was  still  under  advisement,  plaintiff's  at- 
torneys filed  a  written  motion  readli^  as 
follows: 

"And  now  into  this  honorable  court,  by  their 
ondersigned  attorneys,  come  the  John  T.  Moore 
Planting  Cnnpany,  Limited,  plaintiffs  herein, 
and  move  to  discontinue,  at  their  costs,  the 
demands  made  by  them  in  this  suit,  against  the 
defendants,  the  J.  B.  Levert  Company,  Limited, 
and  the  liquidators  thereof,  without  prejudice 
to  the  right  of  the  said  company  and  the  said 
Uq^aidators  to  continue  to  prosecute,  in  this 
smt,  any  and  all  rights  or  claims  they  mar  le- 
gally have  in  rectmvention,  under  and  by  virtue 
of  their  pleadings,  legally  filed  faer^n." 

It  also  appears  that,  on  the  same  day 
(February  10th),  the  Judge  a  quo  declined 
to  allow  the  motion  so  flled,  and  rendered 
judgment  In  the  case  to  the  following  effect, 
to  wit: 

In  favor  of  plaintlCT,  "annulling,  canceling, 
and  setting  aside,  because  of  Irregularity  in 
the  advertisement,"  the  sale  of  the  planta- 
tiw,  and  "recognizing  the  John  T.  Moore 
Planting  Company,  Limited,  as  owner" 
thereof. 

Dismissing  "as  of  nonsuit"  plalntifCa 
rJalms  for  damages,  as  set  forth  in  certain 
enumerated  articles  of  its  petition,  as,  also, 
Its  claim  for  the  value  of  certain  fuel  oil. 

Decreeln^r  that,  "In  all  other  respects, 
.  plaintifTa  suit  be  *  *  *  dismissed  and  re- 
jected," but  especially  reserving  "its  right 
to  sue  for  such  damages  as  It  may  have 
suffered  by  reason  of  the  illegal  detention 
of  Its  property  by  plaintiff  In  reconvention." 

Decreeing  that  defendant,  plaintiff  in  re- 
convention, recover  from  said  planting  com- 
pany $100,122.07,  with  Interest,  and  other 
amounts,  with  recognition  of  the  mortgage 
and  privileges  asserted  by  it;  tliat  the  mort* 


gaged  proper^  be  sold  and  stid  amounts  be 
paid,  by  preference,  from  the  proceeds;  and 
that  the  rights  of  plaintiff  In  reconvention 
with  respect  to  expenses  and  disbursements 
made  by  it  cm  account  o£  said  iHK^rty.  and 
its  claim  fW  taxes  for  1914  and  191S,  be  re- 
served. Thereafter,  on  February  17th,  idaln- 
tlff  flled  a  motion  ailing  that  it  was  ag- 
grieved by  the  order  overruling  Its  motlra 
to  discmtlnue  and  by  the  Judgment  which 
followed  that  order,  and  Uut  It  desired — 

"to  take  an  appeal,  suspensive  and  devolutive, 
or  either,  from  said  order  and  from  that  portion 
of  said  judgment  which  reads  as  follows:  It  is 
therefore  ordered  *  *  *  that  there  be  judg- 
ment in  favor  of  plaintiffs,  John  T.  Moore 
Planting  Comouiy,  Limited,  and  against  the 
defendants,  J,  B.  Levert  Company,  Limited  (In 
liquidation),  and  •  •  *  liquidators,  annul- 
ling, •  *  •  because  of  irregularity  in  the  ad- 
vertisement, that  certain  sale"  (describing  the 
sale  of  the  plantation)  "and  recognizing  the 
said  Jc^  T.  Moore  Planting  Gomiwny,  Limited, 
as  owner  of  said  properties." 

And,  upon  the  motl<Mi  so  filed,  the  court 
made  the  following  order : 

"A  bond  to  operate  as  a  suspensive  appeal 
bond  must  be  for  the  amount  fixed  by  law,  to 
wit,  one-half  over  and  above  the  amoant  of 
the  judgment  against  plaintiff  on  the  demand  in 
the  reconvention,  returnable  to  the  Supreme 
Court  April  10,  1916.  •  •  »  Let  a  devolu- 
tive appeal  be  granted  on  plaintiff's  furnishing 
bond  for  $100,  conditioneii  according  to  law.*^^ 

Notice  was  given  of  the  Intention  to  apply 
to  this  court  tor  relief,  and  counsel  flled  the 
application  now  under  consideration,  in 
which,  after  setting  forth  the  facts,  they  pray 
that  the  judge  a  quo  be  restrained  from  fur- 
ther proceedli^  or  allowing  defendant  to 
proceed,  in  the  case — 

"and  especially  from  executing  the  judgment  il- 
legally rendered  aa  aforesaid,  and  that,-  after 
due  hearing,  •  •  •  gaid  writs"  (of  certiorari, 
mandamus  and  prohibition)  "be  made  peremp- 
tory and  the  said  district  judge  and  the  court 
over  which  he  presides  he  ordered  and  directed  : 
first,  to  allow  and  grant  to  plaintiff  a  susoen- 
sive  appeal,  as  prayed  for,  *  •  •  npon  tneir 
furnishing  bond  sufficient  to  pay  all  costs,  to 
wit,  $100;  and,  second,  in  the  alternative, 
should  this  court  deny  the  order  as  above  pray- 
ed for,  then  that  said  district  judge,  and  said 
court,  be  ordered  and  directed  to  allow  and 
grant  said  written  motion  to  discontinue,  and 
be  prohibited  from  further  proceeding  In  said 
case  inconsistently  with  said  motion  to  discon- 
tinue, and  from  permitting  defendants  to  pro- 
ceed in  said  case  or  under  said  lll^al  Judgment 
in  any  way  inconsiBtent  with  said  modem  and 
order,  of  diaeontinaance.  •  •  • " 

Opinion. 

[1]  With  its  demand  for  th«  annulling  of 
the  title  under  which  defendant  held  the 
plantation  in  question,  and  for  the  recogni- 
tion of  the  title  set  up  by  It,  plaintiff  (relator 
herein)  Joined  the  several  claims  for  damag- 
es said  to  have  been  sustained  by  reason  of 
the  alleged  Illegal  sale  and  defendant's  alleg- 
ed Illegal  possession  and  administration, 
thereunder;  from  whldi  it  follows  that  tt» 
claims  for  damages  must  find,  for  their  un- 
derlying basis,  a  judgment  decreeing  the  nul- 
lity of  the  Bale,  and  that,  U  the  attack  upon 
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the  sale  la  abandoned,  ttaoae  dalms  foil,  as 
the  Bnperstractiire  falls  wltb  the  ftmndatlona 

But: 

"The  party  against  whom  judgment  baa  been 
rendered  cannot  appeal:  (1)  If  sucb  jodgment 
bave  been  confeased  by  bim,  or  if  he  have  ac- 
quiesced In  the  same,  by  executing  it  volun- 
tarily.  •   •   •  "    CP.  art.  567. 

And,  a.  fortiori,  a  party  in  whose  favor  a 
Judgment  has  been  rendered,  In  strict  accord- 
ance with  his  own  prayer,  cannot  appeal, 
since  a  prayer  that  a  Judgment  be  rendered 
Is  something  more  than  even  a  confession  or 
an  acquiescence  and  operates,  If  that  be  pos- 
sible, as  a  more  complete  estoppel  to  deny  the 
correctness  of  the  Judgment  so  obtained  than 
does  a  confession,  to  deny  the  correctness  of 
the  Judgment  confessed,  or  an  acquiescence, 
to  deny  the  correctness  of  the  Judgment  ac- 
quiesced in.  If,  then,  we  pretermit  the  ques- 
tion presented  by  the  mllng  of  the  court  on 
the  motion  to  discontinue,  plaintiff  was  not 
entitled  to  the  aiq;>eal  as  prayed  for. 

Proceeding  to  consider  the  bearing  upon  the 
matter  of  that  motlw,  and,  In  connection 
therewith,  of  the  tact  that  there  was  a  re- 
conventional  demand  In  the  case,  we  find  as 
follows: 

[21  It  has  been  settled  from  an  early  pe- 
riod in  our  Jurisprudence  that  a  plaintiff 
against  whom  a  demand  In  reconvention  has 
been  asserted  cannot  discontinue,  to  the  prej- 
udice of  such  demand.  In  Lanusse's  Syndic 
T.  Pimplen^la,  4  Mart.  (N.  S.)  442,  Fwter,  J., 
as  the  oi^an  of  thie  court,  said: 

**Whether  the  plaintiEE  can  disMmtinne  his 
action,  and  by  this  means  put  both  bunaeU  and 
the  defendant  out  of  cour^  will  depend,  la  some 
measure,  on  ascertaining  in  what  light  he  is  to 
be  received  in  relation  to  the  demand  in  re- 
convention ;  whether  he  be  not,  quoad  this  de- 
mand* really  a  defendant,  for,  if  he  is,  it  would 
seem  to  ^low,  as  a  ccmsequenc^  that  he  can- 
not ezerdse  a  right  which  is  glvui  to  those  who 
are  asking  Judgment  against  others,  and  who 
are  therefore  at  liberty  to  enforce  their  daims 
in  the  manner  and  at  the  time  which  their  in- 
tereste  may  dictate.  He  stands,  oa  the  con- 
trary, according  to  the  hypotheais  Just  put.  in  a 
sitoation  where  every  imaginable  reason  la  op- 
posed to  the  exercise  of  sudi  a  privilege.  There 
would  be  few  Judgments,  we  imagine,  rendered 
In  this  counter)  or  any  other,  if  the  party 
against  whom  condemnation  was  prayed,  and 
against  whom  it  was  about  to  be  pronounced, 
could  arrest  the  sentence,  by  the  expression 
of  a  wish  that  it  should  be  poBtp<nied  to  an- 
other time,  or  by  decreeing  that  the  suit  against 
him  should  be  discondnaed. 

"Now,  with  the  exception  that  the  defendant 
who  sets  up  the  plea  of  reconvention  is  not  the 
party  with  whom  the  cause  originates,  it  is 
not  seen  by  us,  in  relation  to  such  claim,  in 
what  other  light  he  can  be  viewed  than  as 

Slaintiff.  In  all  these  things,  which  essentially 
istioguish  the  one  from  the  other,  he  certainly 
is ;  Ms  demand  is  not  merely  that  the  plaintin 
shall  not  bave  judgment,  but  that  be  shall  be 
obliged  to  render  to  the  defendant  something 
which  is  withheld  from  him.  Oa  the  judgment 
which  mi^t  he  rendered  on  this  demand  the 
same  consequences  wodld  follow  as  If  the  suit 
had  been  commenced  by  original  petiti<Mi  instead 
of  one  in  reconvMition,  •  •  • 

"It  follows,  then,  that  every  consideration 
which  prohUttta  the  defoidant  from  withdraw- 
ing from  a  cause  appUes  with  equal  force  against 


allowing  the  plaintiff  to  dlscontinne  the  demand 
presented  against  him.   *   *   * " 

In  Adams  v.  Lewis,  7  Mart.  (N.  S.)  40(5,  we 
find  the  following: 

"Next,  it  was  said  there  was  a  plea  of  recon- 
vention, and  that  the  plaintiff  could  not  dismiss. 
He  certainly  cannot,  but  he  may  leeU  determine 
not  to  prosecute  his  olaim  in  that  tuit,  though 
he  oamnot,  hy  a  mere  abandonment  on  hie  part, 
defeat  any  ImoI  righte  the  defendant  may  have 
acquired,  under  the  demand  in  reconvemfton,  to 
have  judgment  againet  him."  (Italics  hy  the 
court) 

In  McDcmoD^h  t.  Gk^and,  9  Xm.  810, 
Martin,  J.,  said: 

"It  is  true,  as  a  general  principle,  that  the 
plaintiff  may  discontinue  his  suit  on  payment 
of  costs.  But  this  principle  cannot  be  extended 
to  cases  in  which  the  parties  are  alternate 

Elaintiffs  and  defendants,  as  in  a  concurao,  and, 
I  a  case  of  reconvention.  Neither  party  is 
there  at  liberty  to  dismiss,  or  discontinue  a  suit 
or  action  which  is  not  exdusively  bis  own,  with 
a  view  to  avert  jnd^oit  in  a  case  in  which 
his  opponent  has  a  right  to  obtain  it" 

In  Coxe  V.  Downs,  9  Rob.  1%,  it  appear* 
that  plalntiCT  had  been  allowed  to  dlanalss  his 
claim,  and  the  court,  noting  that  circum- 
stance, said: 

"But  the  defendant  should  not  thereby  be  pot 
out  of  court,  as  to  his  demand  for  a  rescission 
of  the  sale  and  a  return  of  the  money  paid. 
♦  *  *  It  therefore  results  that,  although  Coxe 
is  out  of  court,  as  to  his  demand  on  the  notes, 
the  defendant  is  not  obliged  to  follow  him,  and 
may  prosecute  his  dmands,  leaving  his  advw- 
sary  to  seek  his  remedy  whmvor  m  can  find  a 
legal  tribnnaL" 

In  Barrow  t.  Roblchaux,  15  La.  Ann.  TO, 
It  was  held  (quoting  from  the  syllabus) : 

"When  the  defendant  in  a  suit  seta  up  a  recon- 
ventional  demand,  the  plaintifl  is  not  permitted 
to  discontinue  bis  suit  when  defendant  opposes 
it;  and,  if  the  plaintiff  has  discontinued  the 
suit,  without  opposition  on  the  part  of  defrad- 
ant,  the  latter  has  the  right  to  prosecute  against 
bim  his  daim  in  reconvention,  notwithstand- 
ing the  discontinuancek" 

And  so,  in  Davis  v.  Young,  36  La.  Ann.  740. 
which  was  a  i>etitory  action  wherein  defend- 
ant set  up  title  in  reconvention,  It  appears 
that,  after  the  evidence  had  been  received 
and  the  argument  for  the  defense  had  begtin, 
plaintiff  asked  to  take  a  nonsuit,  to  which  de- 
fendant objected  and  demanded  a  final  Judg- 
ment The  trial  court  overruled  the  objec- 
tion and  granted  the  nonsuit,  reserving  to 
defendant  her  rights  on  her  reconventlonal 
demand  (but  to  be  elsewhere  asserted).  Ber- 
mudez,  O.  3.,  in  disposing  of  the  cass,  on  ap- 
peal, said: 

"The  plaintiff  here  had  a  clear  right  to  dis- 
continue before  judgment  A  motion  to  that 
end  the  court  would  have  been  bound  to  grant, 
unless  thereby  some  acquired  ri^t  of  the  de- 
fendant would  be  impaired.  There  exists  do 
essential  difference  between  a  discontinuance 
and  a  voluntary  nonsuit  •  •  •  The  with- 
drawal of  a  suit  by  the  plaintifl,  In  any  form, 
cannot  destroy  or  affect  the  right  of  the  de* 
fendant  to  a  judnnent  on  her  reconvantionsl 
demand  which  she  had  asked,  but  which  was  not 
rendered."  (Citing  snthoritles.)  "It  is  there- 
fore settled  that  a  plaintiff  In  rectrnvention  has 
the  right  to  oppose  a  discontinuance  or  volun- 
tary Dtmsuit  which  would  tend  to  produce  such 
effect  •  •  •  Althoa^  the  withdrawal  of  the 
case  is  allowed,  the  reeonventisnal  demand  n* 
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maim  in  court,  and  the  pldntlfl  therein  caiv 

Jrosecute  the  same,  notwithstanding  the  with- 
rawal;  otherwise  the  withdrawal  of  the  suit 
Tonld  eertainly  aiEect  voEited  ridita  of  the  plalii- 
dlf  in  reeouTentitni,  for  he  woiud  thw  he  drlTen 
dther  to  a  eontinaance  of  the  case  or  to  insti- 
tute another  proceeding,  and  he  might  tfaua  lose 
rights  and  aaTantaxes  already  acquired.  The 
defendant,  as  plaintifE  in  reconrenoon,  is  cntl- 
tied  to  have  the  case  remanded." 

AaA  the  case  was,  accordingly,  remanded, 
with  instructions  to  the  trial  court  "to  re- 
place It  In  the  condition  In  which  It  stood 
when  the  motion  for  nonsuit  .was  made  and 
granted,  and  with  directions  to  proceed  with 
the  trial  of  the  same  on  the  reconventlonal 
demands." 

In  ThomiMon  v.  McCaualaad,  136  La.  775, 
07  South.  826,  the  court  cited  O.  P.  491 ;  Coxe 
T.  Downs,  supra;  Smalley  v.  Lawrence,  0 
Bob.  218;  Donnell  r.  Parrott,  10  La.  Ann. 
704 ;  Daris  v.  Young,  supra ;  and  State  ex 
reL  Administrator  t.  Judge.  48  La.  Ann.  465, 
19  South.  266— to  the  effect  that  '•plalntlfl 
may  dlsoontinQe  his  suit,  at  any  time  before 
Judgment,"  bnt  that  he  cannot,  by  so  doing, 
put  the  defendant  "out  of  court  with  respect 
to  his  demand  in  reconvention."  Applying 
the  doctrine  thus  stated  to  the  fa<^  of  the 
Instant  case,  the  defendant  herein  having 
met  plaintiff's  attack  upon  ^e  title  held  by 
It  by  a  demand,  in  reconvention,  that  the  title 
be  decreed  valid,  or,  in  the  alternative,  that 
the  mortgage,  nnder  which  the  title  had  been 
acquired,  be  held  to  be  revived  and  the  proper- 
ty ordered  to  be  again  sold  In  satisfaction  of 
the  debt,  it  foUowa  that  plaintiff  was  power- 
less to  Interfere,  by  discontinuing  its  de- 
mands, with  the  prosecution  of  the  demands 
ibns  set  up  by  defendant,  or  to  alter,  for  the 
worse,  in  any  respect  defendant's  position 
with  regard  thereto;  and  it  farther  follows 
that,  as  the  issue  of  title  vel  non  bad  been 
presented,  and  defendant  (as  plaintiff  in  re- 
coDventlon)  had  prayed  judgment  thereon, 
plaintiff  was  powerless  to  withdraw  that  is- 
>ae,  and  that  It  was  not  only  competent  for 
the  court,  bdt  was  Its  imperative  duty,  to 
decide  It,  with  or  without  the  plaintiff,  and, 
having  decided  it  as  it  did,  to  proceed  to  con- 
sider and  decide  the  alternative  demand  set 
up  by  defendant  Defendant  appears  to  be 
more  heavily  interested  In  the  question  of  the 
Talldlty  of  the  title  than  plaintiff,  and  had 
the  right,  of  which  plaintiff  had  no  power  to 
^prlve  It,  to  have  that  question  determined 
the  suit  then  before  the  court,  and,  the 
court  having  decided  that  the  title  set  up  by 
defendant  was  invalid  and  that  plaintiff  was 
the  owner  of  the  property,  defendant  had  the 
ftirther  right,  of  which  plaintiff  had  no  pow- 
«r  to  deprive  it,  to  Insiat  upon  the  Judgment, 
Pfayed  for  In  the  alternative,  whldi  .was  ren- 
^red  by  the  court 


HOWELIf  633 

[t]  Plaintiff  may  be  entitled  to  appeal 
from  that  Judgment,  u  a  whole,  but,  as  It 
la  a  moneyed  Judgment  fcx  moa«  than  flOO,- 
000,  recognizes  the  mtutgage  and  privileges 
assorted  by  defendant,  and  orders  the  mort- 
gaged property  to  be  sold  in  satlsfactlfm  of 
the  same,  It  cannot  be  sospended  by  an  ap- 
peal from  only  the  part  which  deals  with 
the  title  of  tlie  property,  or  upon  a  bond  for 
costs. 

Nor,  yet,  Is  plaintiff  entitled  to  a  separate 
appeal  from  the  part  of  the  Judgment  thus 
referred  to,  on  the  theory  that  having  moved 
to  discontinue,  It  could  no  Icmger  be  regarded 
as  praying  for  such  Judgnient,  and  hence  la 
not  estopped  to  questtm  its  correctness.  Its 
rights.  In  that  respect  so  far  as  defendant  Is 
concerned,  were  fixed  when  the  demand  in 
reconvention  was  filed.  It  cotild  not  then, 
have  so  shifted  its  position  as  to  have  been 
enabled  to  attack,  when  rendered,  the  Jtidg- 
ment  whldi,  contradictorily  with  defendant, 
It  prayed  the  court  to  render,  and  It  could 
have  acquired  no  such  right  to  the  prejudice 
of  defendant,  by  Its  discontinuance.  If  allow- 
ed, for  the  discontinuance  could  have  been 
allowed  only  on  condition  that  it  did  not 
prejudice  the  rights  of  the  plaintiff  In  recon- 
vention, and  It  would  not  have  been  permit- 
ted to  produce  that  effect  In  other  words,  a 
platntllf,  in  his  diaracter  as  defendant  quoad 
a  reconventional  demand,  acquires  no  greater 
rights,  or  other  means  of  defense  or  of  com- 
plicating or  protracting  the  pending  litigation, 
by  discontinuing  his  demand  and  going  out 
of  conrt,  than  he  possesses  whUe  ronaining 
Id  court  In  fact  fbr  all  the  purposes  of  such 
demand,  he  remains  in  court,  and  all  that  he 
can,  at  best,  accomplish  by  discontinuing.  Is. 
In  s<mie  cases  (although  not  where  his  de- 
mand and  the  demand  in  reconventitm  in- 
volve the  same  title  or  Issiu),  to  pos^tone  the 
adjudication  upon  his  own  demand,  with  the 
possible  right  to  renew  it  at  some  other  time. 

The  usual  order  to  show  cause  has  not 
been  issued  in  this  case,  but,  the  trial  Judge 
and  the  oounsd  for  the  defendant  having 
been  notified  of  plalntlfTa  intention  to  make 
this  application,  they  (defendant's  counsel) 
have  filed  th^  brlel^,  to  which  counsel  for 
plaintiff  have  replied,  and  we  aro  of  opinion 
that  no  good  purpose  will  he  subserved  by 
further  delay. 

It  is  therefore  ordered  that  the  alternative 
writ  of  mandamus  herein  issued  be  now  made 
peremptory,  to  the  extent  that  the  respondent 
Judge  be  directed  to  allow  the  discontinuance 
as  moved  for  by  plaintiff  (relator  herein).  It 
ts  farther  ordered  that  iu  all  other  respects, 
relator's  application  be  denied  and  tbia  pro- 
ceeding dismissed. 
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Ko.  2180a 

WAGNON  T.  SCHICK. 

In  n  SCHICK. 

(Sapreme  Ooart  of  Looisfana.   April  8,  1910. 
Rehearing  Denied  April  24,  1916.) 

(Syllabua  by  Hie  Court.) 

1.  Yendob  asd  Ptjbchaseb  «s>98,  Bk- 
8ci8si0n  of  contract—biauts  of  pabties. 

"If  the  promise  to  sell  has  been  made  with 
fbe  fiving  OF  earnest,  each  of  the  contracting 
parties  is  at  liberty  to  recede  from  the  promise : 
to  wit,  he  who  has  given  the  earnest  by  forfeiting 
it,  and  be  who  has  received  it  by  returning  the 
double."   Civ.  Code,  art.  2463. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Pnrcbaser,  Cent  Dig.  I|  16a-16B,  205-208; 
Dec.  Dig.  4»98,  llC] 

2.  Pathent  *=>82(1)  —  Rkcovkbt  —  Natural 
Obligation. 

"No  suit  will  lie  to  recover  what  has  been 

Eaid  or  given  in  oompUance  with  a  natural  ob- 
gation.*^  Civ.  Code,  art  1759. 
[Ed.  Note. — For  other  eases,  see  Payment, 
Cent.  Dig.  §8  2S4,  268,  2S8.  261.  266;  Dec  Dig. 
^82(1).] 

8.  Vendor  and  Pvbchasbb  «=33S4(1)— Behb- 

DIE8  OF  PnRCHASEB— RBCOVBBT  OF  EABNEBT 

Monet— "Natubal  Obligation." 

The  payment  of  earnest  money  by  a  wife 
out  of  her  separate  funds,  without  the  authori- 
zation of  her  husband,  is  the  discbarge  of  a  nat- 
ural obligation,  and  no  right  of  action  is  given 
the  wife  or  husband  to  recover  the  same. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  K  969,  962,  964;  Dec. 
Dig.  «=»334(1). 

Tor  other  definitioDB,  see  Words  and  I%rases, 
First  and  Second  Series.  Natural  Obligation.l 

Certlonul  to  Court  of  Appeal,  Farlsb  of 
Orleans. 

Action  by  Ueb.  Rndi  Wagnoa  ogalnrt  Lou- 
is Schick.  Application  by  defendant  for  cer- 
tiorari or  writ  of  review.  Judgment  affirmed 
in  part,  and  rerersed  and  rendered  In  part. 

Martin  H.  Manlon  and  Meyer  S.  Drelfus, 
both  of  New  Orleans,  for  plaintiff.  George 
B.  Smart,  of  Nev  Orleans,  tm  dettodant 

SOMMERVILLB,  J.  PlalntlCf,  on  her 
brief,  states  the  case  as  follows: 

"The  foots  in  the  case  are  that  on  October 
11,  1913,  the  plaintiff  and  appellee  paid  to  the 
defendant  the  sum  of  $260  to  bind  the  intending 
purchase  on  the  part  of  plaintiff  of  a  piece  or 
portion  of  ground,  in  the  city  of  New  Orieans, 
•  •  •  which  property  was  to  be  jnirehased  for 
the  sum  of  $2.^;  ¥2,000  of  which  was  to  be 
paid  in  cash,  and  the  balance  in  five  years,  with 
six  per  cent,  interest. 

"Petttioner  desired  to  recede  from  said  agree- 
ment, and  instituted  the  present  action  to  have 
the  said  deposit  returned  to  her,  and  to  have  the 
agreement  entered  into  October  11,  1913,  an- 
nulled and  canceled. 

"The  ground  set  Dp  by  your  petitioDer  is  that 
(die  Is  a  married  woman,  not  judicially  separated 
from  her  husband ;  and  that  the  earnest  money 
deirasited  by  her  was  her  separate  and  parapher- 
nal money,  under  her  separate  administration 
and  control  and  separately  acquired;  and,  be- 
ing a  married  woman,  what  bad  beoi  paid  by 
her  on  account  Of  a  null  contract  could  be  re- 
covered." 


In  her  petition  plaintiff  stateBtihat,**tlura^ 
not  judicially  separated  from  her  husband," 
she  "has  not  seen  or  beard  from  him  In  more 
than  five  years;"  and  that  the  agreem^ 
to  purchase  the  property  above  referred  to 
was  in  writing,  signed  and  executed  by  her 
and  defendant;  and  the  payment  and  receipt 
of  the  earnest  money  was  admowledged  la 
said  written  document 

There  was  judgment  in  favor  of  petition- 
er, which  was  affirmed  by  the  Court  of  Ap- 
peal for  the  parish  of  Orleans,  and  defeDdant 
has  asked  that  the  matter  be  reviewed. 

The  Code  provides,  in  article  122: 

"Tb«  wife,  even  when  she  Is  separate  in  estate 
from  her  husband,  cannot  alienate,  grant  mort- 
gage, acquire,  either  by  gratnftons  or  incQmlx^ 
ed  title,  unless  her  busbiind  concurs  In  the  act 
or  yields  his  consent  in  writing." 

And,  If  a  wife  enters  Into  a  contract  for- 
bidden by  article  122,  proceedings  to  annul 
such  act  for  want  of  authority  by  the  hiu- 
band,  may  be  instltnted  by  the  husband  or 
wife,  or  by  their  heirs.    Artlde  1S4,  0.  0. 

Ab  plaintiff  was  not  authorized  by  her  bns- 
band  to  enter  into  the  contract  referred  to. 
she  had  the  right  to  Institute  this  proceed- 
ing to  have  it  annulled ;  and  the  judgments 
annulling  the  contract  to  buy  the  real  prop- 
erty are  correct. 

But  plalntUT  has  also  sued  for  the  recov- 
ery of  the  earnest  money  whlcb  she  paid 
to  bind  the  contract  of  sale. 

The  incapacity  of  the  wife  to  enter  into  a 
contract  without  the  authorization  of  ber 
husband,  or  of  the  judge,  does  not  render  the 
contract  an  absolute  nullity.  The  incapacity 
may  be  removed,  and  unauthorized  contracts 
may  be  made  valid  by  the  authorization  of 
the  husband,  or,  In  cases  provided  by  law,  by 
that  of  tbe  judge.  And  such  contracts,  like 
the  acts  of  minors,  may  be  made  valid  after 
the  marriage  is  dissolved,  either  by  express 
or  Implied  ratification.  Civil  Code,  art  1786. 

They  are  relatively  null ;  and  suit  may  be 
instituted  to  annul  such  acts  by  the  husband, 
or  the  wife,  or  by  their  lielrs.  But  a  ditTa- 
ent  proposition  is  presented  when  the  wife 
attempts  to  collect  money  which  she  has 
paid  under  a  contract,  where  she  was  not 
authorized  by  her  husband  to  make  sodi 
payment 

A  contrary  doctrine  appears  to  have  been 
announced  in  the  case  of  Drangnet  t.  Pmd- 
homme,  S  La.  74.  The  ease  is  there  stated 
to  be: 

"That  tbe  said  Celeste  Dranguet  was  never 
legally  authorized  or  empowered  by  her  said  bns- 
band,  Benjamin  Dranguet  or  by  any  competest 
authority,  to  contract  for  the  purchaae  of  said 
land,  or  to  affect  in  any  manner  her  dotal  pnv 
erty." 

The  court  say: 

"The  question  already  alluded  to,  which  the 
case  presents,  grows  out  of  the  pleadings.  Hie 
plaintiff  insists  that  she  is  not  rraulred  to  pron 
(that)  she  was  not  authorized.  That  the  ptago- 
sition  Is  a  negative  one,  which  throws  the  har- 
den of  proof  on  the  defendant" 
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Tbe  defendant  presented  the  opfto^te  view ; 
and  that  was  the  only  question  In  the  case 
which  was  argued  and  discussed.  In  the 
course  of  the  opinion  it  Is  stated:  "The 
law.  It  Is  admitted,  prohibits  the  wife  from 
contracting,  unless  authorized  by  her  hus- 
band or  by  the  Judge;  and,  if  she  does  con- 
tract without  their  permission  or  approba- 
tion, she  baa  the  right  to  have  the  contract 
set  aside;"  and  the  court  did  not  consider 
the  qnestlon  as  to  whether  the  wife  or  hus- 
band had  the  right  to  recover  that  portion  of 
the  purchase  price  which  she  had  already 
paid.  The  Judgment  was  In  her  favor,  an- 
nulling the  contract  according  to  the  recited 
agreement;  and  there  was  further  Judg- 
ment for  the  money  which  she  had  paid  on 
the  contract  price. 

[1]  The  Civil  Code  provides,  in  article 
2463: 

"If  the  promise  to  sell  has  been  made  with  the 
^ving  of  earnest,  each  of  the  contracting  parties 
n  at  iiber^  to  recede  from  the  promise,  to  wit; 
he  who  has  given  the  earoett,  by  forfeiting  it ', 
and  he  who  has  received  It^  by  retnming  the 
doable." 

Mrs.  Wagnon  paid  $280  earnest  money  to 
bind  the  sale  under  consideration,  and  she 
bad  die  right  to  recede  from  the  i»omlae  to 
tny;  but  the  earnest  which  was  glveai  by 
her  was  forfeited  under  the  law  when  she 
so  acted. 

[1, 1]  The  law  is  that  the  paying  at  earnest 
nKn^  to  Und  a  sale  Is  a  natural  obllsatUm ; 
and,  wbUe  a  natural  ohUgatlon  may  not  be 
mforoed  by  suit,  tl»  voluntary  payment 
thereof  wlU  not  give  rise  to  a  cause  of  ac- 
tion. G.  C.  art.  17S9,  says:  "No  suit  will 
Ue  to  recover  what  has  been  paid,  or  given 
In  compUflnce  with  a  natural  otdlgatlcm.'' 
And  the  contracts  of  married  women,  made 
without  the  authorization  of  their  bus- 
bands,  are  said  to  be  natural  obligations,  un- 
■der  article  17  of  the  Code  of  Practice,  which 
is  as  follows: 

"Natural  obligations  give  no  right  of  action, 
lint  what  has  been  paid  pursuant  to  those  ob- 
ligations ia  not  subject  to  ^petition. 

'"nioee  are  natural  obligations  for  which  the 
law  i^ves  BO  right  of  action ;  they  arise  on  con- 
tncts  altered  into  by  perscms  who,  though  pos- 
Bcssed  ot  sound  discretion  and  Judgment  enabline 
them  to  make  contracts,  are  nevertheless  dis- 
qualified by  law  from  contracting,  as  are  the 
-contracts  of  married  women  made  without  the 
aathorisatloa  of  their  husbands." 

There  Is  no  allegation  that  the  jrfalntlff 
was  not  possessed  of  sound  discretion  and 
Judgment,  sufficient  to  enable  her  to  make 
contracts  with  reference  to  her  paraphmial 
funds;  and  the  contract  she  entered  into 
was  not  therefore  absolutely  null  and  void; 
It  was  not  like  a  contract  entered  Into  by 
a  minor  or  other  person  who  Is  presumed 
not  to  have  sound  discretion  and  Judgment, 
and  whose  contracts  cannot  be  enforced,  un- 
less ratified  after  the  disability  has  been  re- 
moved. She  was  disqualified  from  making 
the  contract,  bnt  having  made  it  there  arose 
a  natural  obUgatioa  to  pay  the  porchaae 
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price;  and  the  payment  by  her  of  earnest 
money  to  bind  the  sale  was  the  discharge  of 
a  natural  obligation,  and  she  has  no  right  of 
action  for  its  recovery. 

The  money  paid  by  plalntUI  In  this  case 
was  her  separate  property,  and  she  sues  for 
It  as  such.  Article  2334  of  the  Civil  Code, 
as  amended  by  Act  No.  170,  1912,  p.  810,  in 
part,  provides  as  follows: 

"The  earnings  of  the  wtte  when  living  apart 
from  her  husband,  although  not  separated  by 
judgment  of  court,  her  earnings  when  carrying 
on  a  business,  trade,  occupation  or  industry 
separate  from  her  husband,  actions  for  damagei 
resulting  from  offenses  and  quasi  offenses,  and 
the  property  purchased  with  all  funds  thus  de- 
rived are  her  separate  property." 

Community  funds  are  not  involved  In  this 
case.  Plaintiff  Is  suing  for  the  recovery  of 
money  paid  by  her,  when  her  husband  had 
been  absent  for  more  than  five  years,  and 
from  whom  she  had  not  heard  during  that 
time. 

In  the  case  of  Bowers  v.  Hale,  14  La.  Ann, 
421,  where  the  plaintiff,  Mrs.  Bowers,  sued 
to  recover  certain  money  which  she  had 
paid,  on  the  ground  that  the  notes  represent- 
ed, in  part,  portions  of  money  for  house  rent 
due  by  her  husband,  who  was  then  In  in- 
solvent circumstances,  the  court  say: 

"We  will  consider  the  case  as  if  the  plaintiff 
bad  demanded  a  restitution  of  the  money  paid, 
as  well  as  the  cancellation  of  her  unpaid  notes. 
And  we  think  that  both  demands  should  be  re- 
jected upon  the  matters  pleaded  in  tbe  answer, 
which,  being  established  Iqr  the  proof  and  admis- 
sions, show,  first,  a  natural  oblij^ti<ni  on  the 
part  of  plaintiff  which  Is  a  valid  consideration 
for  the  payment,  and  bars  the  demand  in  repeti- 
tion ;  and,  aecondly,  a  legal  obligation,  under 
article  2408  of  the  Civil  Code,  for  the  rent  of 
the  premises  occupied  by  plaintiff  and  her  fam- 
ily In  the  years  18S5  and  18641.  The  plaintiff's 
obligation  to  pay  the  rent  of  1856  is  indeed  not 
disputed ;  but  that  for  the  previous  year's  rent 
is  equally  clear." 

The  case  involved  the  payment  of  rent, 
where,  because  of  the  insolvency  of  the  hus- 
band, and  his  failure  to  pay  rent  for  a  por- 
tion of  the  previous  year,  the  house  was 
leased  by  the  wife,  who  was  separate  in 
property,  for  the  subsequent  year;  and  the 
court  held  that  she  was  equally  obligated 
with  her  husband  to  contribute,  In  proportl<m 
to  her  funds,  to  the  household  expenses  and 
to  those  of  the  education  of  their  children. 
Hie  unpaid  portion  of  the  rent  for  the  pre- 
vious year,  due  by  the  husband,  and  embrac- 
ed within  the  notes  for  the  current  year,  had 
all  been  paid,  with  the  exception  of  950 ;  and 
the  court  held  that  that  amount  of  money, 
due  by  the  husband  and  paid  by  the  wife, 
could  not  be  recovered  In  a  suit  by  the  wife. 
She  was  relieved  from  paying  tbe  balance  of 
$50. 

Again,  in  the  case  of  Grant  v.  Maler,  32 
La.  Ann.  fil,  where  a  married  woman  pleaded 
prescription  to  a  note  signed  by  her  while 
she  was  a  widow,  and  upon  which  she  paid 
interest,  without  Uie  consent  or  authorization 
of  her  second  husband,  the  court  held  sndi 
payment  Interrupted  prescription ;  and  Jadg- 
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ment  was  rendered  against  her  for  the 
amount  of  the  notes  signed  b7  her. 

When  Mrs.  Wagnon  paid  the  $200  as  earnest 
money  on  a  written  promise  to  bny  real  es- 
tate, without  the  anthorizatlon  of  her  hus- 
band, she  discharged  a  natural  obligation, 
and  she  will  not  be  allowed  to  recover  what 
has  been  paid  thereunder. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  tbe  Judgments  of  tbe  Court  of  Ap- 
peal and  of  the  district  court  be  affirmed  in 
so  far  as  they  set  aside  the  contract  to  buy, 
entered  into  between  plaintiff  and  defendant 
on  CX^tober  11,  1013;  and  that  the;  be  set 
aside  In  so  far  as  there  was  Judgment  in  fa- 
vor <rf  plaintiff  and  against  defendant  for  the 
return  of  the  earnest  money  paid  by  plaintiff 
to  defendant  It  is  further  ordered,  adjudg- 
ed, and  decreed  that  there  now  be  Judgment 
In  favor  of  defendant  and  against  plaintiff, 
dismissing  plalntUTs  demand  for  f260 ;  and 
as  thus  amended  the  Judgments  are  affirmed. 

(189  I4L) 

No.  20007. 

GILMORB  T.  FROST-jrOHNSON  LUM- 
BER 00. 

(Sniveme  Court  of  Louisiana.   March  6,  1916. 
Rehearing  Denied  April  8,  1916.) 

(8yHabua  ly  the  Court.) 

1.  Adtebse  PosasssioiT  ^>14— Pbbsohiption 
— Phtsicai.  Possession — Nbcbssitt. 

CivU  poBsessioD,  evidenced  only  by  signs  in- 
dicating an  Intention  to  possess,  cannot  be  a 
basis  for  the  prescriptitHi  of  ten  years  unless  it 
commenced  with  physical  possession. 

[Ed.  Note.r— For  other  easeai,  see  Advene  Pos- 
session. Cent.  Dig.  H  77-81;  Dec  Dig.  «=> 
14] 

2.  Taxation  ^806<4)— Tax  Tttlb— Advebsk 
Posbession—Recobding  or  Tax  Deed, 

The  prescription  of  tliree  years,  under  ar- 
ticle 2S3  of  the  Constitution  of  1808,  does  not 
commence  until  the  tax  deed  is  recorded  in  tbe 
official  or  authorized  conveyance  register  of  the 
parish  in  which  the  property  conveyed  is  situ- 
ated, whether  the  tax  sale  was  made  before  or 
after  the  adoption  of  the  OtmstitaticHi. 

PSd.  Note.— For  other  eases,  see  Taxation. 
Cent.  Dig.  i  1596 ;  Dec  Dig.  «S9806(4).] 

3.  Taxation  «s»089O!>— Bau  of  Foefiitbd 
pHOFBimr— SsmNo  Asidk  of  Tax  Saix— 

LiMITATIONft— "SAI.B  TOB  TAXBS," 

A  sale  made  by  the  state  pursuant  to  the 
provisions  of  Act  No.  80  of  1^,  of  property 
that  had  been  forfeited  or  sold  to  the  state  for 
delinQuent  taxes,  is  not  a  "sale  of  property 
for  taxes,"  within  the  meaning  of  article  233  of 
the  Constitution,  providing  that  no  sale  of  prop- 
erty for  taxes  shall  be  set  aside,  Kccept  for  cer- 
tain ceases,  unless  the  proceedmg  to  annul  it 
is  instituted  within  three  years  from  the  date  of 
recordation  of  the  tax  deed. 

[Ed.  Note.— For  other  casee,  see  Taxation, 
Cent  Dig.  |  1381 ;  Dec.  Dig.  ^680(2).] 

4.  Taxation  «=»80&(2)— Tax  Sale— Action 

TO  N  UT.r.TTY— P  BXSOaiPTI VE  TlTU. 

The  preeciiptioa  at  three  years,  under  sec- 
tion 5  of  Act  No.  Ids  of  1874,  like  the  prescrip- 
tion of  five  years  provided  in  article  3543,  Oiv. 
Code,  cannot  defeat  an  action  of  nullity  founded 
npcm  a  radical  defect  in  a  tax  sate,  awi  as  that 


tbe  property  was  sold  under  an  assessment  made 
In  the  name  of  one  who  did  not  own  it. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  8  1604;  Dec.  Dig.  «=3805(2).] 

B.  Adtebse  Possession  «s»14— Pbesobiftion 
—Tax  Title— Plea  of  Pbescbiptxon — ^Ac- 
tual Possession. 

The  holder  of  a  tax  title  must  have  had  ac- 
tual possession  of  the  property  to  maintain  a 
plea  of  prescription  of  three  years,  under  sec- 
tion 6  of  Act  No.  IOC  of  1874. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  77-81 ;  Dec  Dig.  «=s>14.] 

Aroeal  from  Twenty-Fifth  Jndldal  Dis- 
trict Court.  Pariah  of  Livingston;  Robert 
S.  Elllls,  Judge. 

Action  by  William  V.  Ollmore  against  the 
Frost-Johnson  Lumber  Onnpany.  Krom 
Judgment  for  plalntUf.  defendant  appeals. 
Affirmed. 

R.,  C.  &  8.  Reld,  of  Amite,  for  appellant 
J.  C.  &  Gliomas  Ollmore,  of  New  Orleans, 
and  Edward  N.  Piu;b,  of  Donaldaonvllle,  tor 
appellee. 

O'NIELU  J.  The  defendant  has  appealed 
from  a  judgment  annulling  the  appellant^s 
tax  title  for  826.66  acres  of  timber  land,  de- 
scribed as  the  east  half  of  section  13,  town- 
ship 7  south,  range  5  east,  and  oondemnins 
the  defendant  to  pay  $40  damages  tar  tirob&e 
taken  from  the  land. 

The  plaintiff  claims  title  by  mesne  convey- 
ances  from  James  E.  Zunts,  who  acquired 
title  from  the  state  under  a  patent  dated 
the  6th  of  August,  1857.  The  defendant 
claims  title  through  mesne  conveyances  from 
Robert  A.  Corbin,  who  purchased  from  the 
state  at  a  public  sale  made  by  the  sheriff 
and  ex  officio  tax  collector  of  Livingston 
parish,  under  the  provisions  of  the  Act  No. 
80  of  1888,  on  the  20th  of  July.  188».  Tbe 
land  had  been  adjudicated  to  the  state  on 
the  30th  of  April,  1884,  for  the  unpaid  taxes 
of  1883,  assessed  in  the  name  of  "Stone  & 
Co.,"  under  the  provisions  of  the  Act  Na  96 
of  1882.  At  that  time  the  deed  from  James 
E.  Zunta  to  the  plaintiff's  author  In  title, 
Judson  &  Co.,  was  recorded  In  the  convey- 
ance records  of  Tangipahoa  pariah,  but  not 
In  Livingston  parish,  where  the  land  was 
situated.  There  is  no  evidence  that  "Stone 
&  Co."  ever  owned  or  claimed  the  land  in 
contest  There  is  an  admission  in  the  rec- 
ord that  the  courthouse  was  destroyed  by 
&re  on  tbe  14th  of  October,  1875 ;  but  no  tes- 
timonial proof  or  secondary  evidence  what- 
ever was  offered  regarding  "Stone  &  Co." 

The  tax  deed  fr<»n  "Stone  &  Co."  to  the 
state  was  never  recorded  in  the  conveyance 
records  of  the  parish  of  Livingston,  but  a 
copy  was  contained  in  a  boolc  labeled  "F.  W. 
Mlsear,  Sheriff  and  Tax  Collector,  Parish  of 
Livingston,  State  of  Louisiana."  This  book 
la  described  by  a  witness  who  testified  that 
he  was  a  deputy  clerk  and  recorder  In  1906 
and  1006,  and  that  he  considered  tbe  book 
a  part  of  the  conveyance  records  of  the  of- 
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See,  u  made  up  of  the  printed  fonns  of  the 
tax  Bales  "for  the  year  1885,  boond  and  tiien 
fined  out  by  the  clerk."  It  was  admitted. 
However,  tor  the  parties  to  this  autt,  dnrfng 
the  trial,  that  the  oniTeyance  records  of  the 
parish  of  UTlngston  are  marked  "GonTOy- 
ance  Records"  and  have  Indices,  and  that 
"CoDTeyanoe  Book  Na  4"  was  the  current 
cooT^anee  record  of  that  paridi  during  the 
period  embraced  In  the  hotA.  marked  "F.  W. 
Ifiscar,  Bherlff,"  etc 

No  one  has  vmt  redded  upon  or  actoaUy 
occiqded  the  land  in  diq>nte;  In  fact,  there 
are  no  buildings  on  It.  When  the  plaintiff 
pnrcbosed  It,  in  July,  1890,  he  went  iipon  the 
land  and  left  In  charge  of  It  a  man  who  re- 
sided half  a  mile  away,  and  who  thereafter 
went  over  tlie  land  at  such  times  as  he  deem- 
ed necessary  to  prevent  trespassing  upon  it. 
Tbe  defendant  purchased  all  of  section  IS, 
Id  township  7  south,  range  S  east,  on  the  1st 
vt  August,  1907,  and  bad  It  sorr^ed  and 
the  boundary  lines  blazed  in  September, 
1906.  Tbe  trees  were  marked  with  three 
liacks  on  the  side  oswKislte  section  13  and 
with  the  peculiar  brand  of  the  defendant 
company  on  the  side  facing  the  section  mark- 
ed. The  brand  had  been  recorded  In  the 
parish  of  Livingston  and  In  two  adjoining 
parishes,  and  had  been  published  90  days  in 
the  official  journal  of  each  parish.  Tbe  de- 
fendant then  also  put  upon  eight  or  nine 
boundary  trees  tin  signboards,  12  by  18  inch- 
es In  size,  bearing  the  warning:  "No  tree- 
passing  on  the  lands  of  Frost-Johnson  Lum- 
ber Company."  The  man  baring  charge  of 
lU  the  timber  lands  of  tlie  defendant  com- 
pany testified  that  he  rode  over  tbe  land  In 
contest  to  prevent  trespassing  npon  it  at 
least  12  times — perhaps  24  times-— daring  the 
S  years  after  tbe  defendant  had  bought  It 
Tbe  plelntUTs  agent  notlfled  him  promptly 
when  tbe  defendant  had  the  land  surveyed, 
but  no  actual  Interference  was  made  by  or 
OD  bdiaU  (rf  tbe  plalntur.  Certain  stave- 
Biakers  began  work  on  the  land,  under  a  con- 
trict  with  the  defendant  company,  In  Jan- 
nary,  1911,  and  finished  while  this  suit  was 
pending.  The  suit  was  filed  and  service  of 
the  petition  was  accepted  and  citation  waived 
on  tbe  8th  of  March,  1908. 

The  land  In  contest  was  assessed  to  "St<me 
A  Co.,"  and  to  no  one  else,  on  the  assessment 
nUs  of  1880,  ISSl,  1882,  1883,  and  1884.  On 
Q>e  ToU  of  1885  it  appears  In  the  list  headed 
"lands  Adjudicated  to  the  State  for  the  Year 
1883."  It  does  not  appear  at  all  (hi  the  as- 
Kannent  roll  d  1886;  and  on  tlw  loUs  of 
l£8T,  1888,  and  1880  it  was  assessed  only  to!' 
Vm.  r.  Oilmore,  nnder  the  heading  "Snpple- 
■eatal  BoU  for  Back  Years."  This  la  ez- 
Phloed  by  the  fhct  that  the  plaintiff  paid  the 
tues  tor  1887,  1888,  1889^  and  1890  on  tlie 
Ml  of  October,  1890,  after  he  had  bought  the 
pnper^.  rpte  land  was  also  aasemd  to 
L  A.  Corbin  on  the  original  ndl  of  1889,  and 
^  paid  tbe  tazea  of  that  year.  Thereafter 
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it  wad  assessed  every  year  In  tbe  name  of 
W.  T.  Oilmore,  and  also  In  the  name  of  B. 
A.  Cbrbtu  (or  one  of  his  tranafereea),  and 
the  taxes  were  paid  each  year  under  both  as- 
sessments. 

Oounsel  fOr  the  defendant  contends  tbat 
the  defendant  has  had  physical  possession 
of  the  land  in  ccmtest  continuously  since  Sep- 
tember, 1906,  and  that,  although  the  plalntltr 
alleged  In  his  petition  Oiat  he  was  In  poft- 
sesslon  of  the  land  and  demanded  damages 
for  tile  all^fed  trespaf»  and  slander  of  title 
In  this  action  of  nullity  of  the  defraidanf  s 
tax  tltie,  he  was  not  in  possession,  and  there- 
fore must  be  regarded  as  the  plalntlflC  In  a 
petltoiry  action.  It  cannot  affect  the  dedslcm 
of  this  case  to  assume  that  the  defendant 
took,  physical  possession  of  the  land  In  con- 
test In  S^^tember.  1008,  and  was  In  actual 
possession  thereftm  more  than  one  year,  but 
less  than  three  years,  befbre  the  acceptance 
of  service  of  the  petltlm  In  this  snltv 

Tbe  defendant  relies  upon  the  following 
pleas  of  prescription,  filed  In  this  court,  viz.: 

(1)  The  prescription  of  ten  years,  under 
article  3478  of  the  ClvU  Code;  (2)  the  pre- 
scription of  three  years,  under  article  233  of 
the  Constitution,  against  the  plalntlfTs  at- 
tack upon  the  sale  made  by  the  sheriff  and  ex 
oBido  tax  collector  of  Livingston  parish  to 
Robert  A.  OorMn,  dated  the  20th  of  July, 
1889;  C3)  the  prescription  of  three  years  and 
of  five  years,  under  section  &  of  Act  No.  106 
of  1874,  ail  a  bar  to  the  action  to  Invalidate 
the  adjudication  to  the  state,  dated  the  30th 
of  April,  1884,  and  tbe  action  to  Invalidate 
the  sale  made  by  the  state  to  Bobert  A.  Cor- 
bln  on  the  20th  of  July,  1889;  and  (4)  the 
prescription  of  five  years,  under  article  3543 
of  the  QtU  Code,  as  a  bar  to  tbe  action  to 
annul  either  the  auction  sale  In  the  name  of 
Stone  &  CO.  to  the  state,  dated  the  80th  of 
April,  1884,  or  the  auction  sale  by  the  state 
to  Bobert  A.  Corbhi,  dated  the  20th  of  July, 
1889. 

Opinion. 

[1]  The  plea  of  prescription  of  ten  years, 
under  R.  O.  C.  art  3478,  cannot  prevail,  be- 
cause there  is  no  evidence  that  the  defoid- 
ant  or  any  of  Its  authors  in  title  had  i^ysi- 
cal  or  actual  possession  of  the  property  ten 
years  before  the  Institution  of  this  salt;  in 
fact,  the  defendant  does  not  claim  that  there 
was  any  actual  possession  of  the  land  before 
September,  190&  Articte  3487,  B.  a  pro- 
vides that  civil  possession  will  suffice  to  com- 
plete a  possession  already  begun,  provided 
It  has  been  preceded  by  coriwreai  pcssessira. 
In  MlUandon  v.  GaUagher,  104  La.  716,  20 
SouQi.  SOT,  and  again  In  George  et  al.  r. 
Cole  et  aL.  100  La.  834,  88  Soutb.  784,  in  both 
of  which  cases  the  prescription  of  ten  years 
was  Invoked  hi  defense  of  a  tax  title,  this 
court  quoted  from  tlie  decision  in  Chamber- 
lain et  aL  v.  Abadla  et  aL,  48  lA.  Ann.  687, 
10  South.  S74.  that: 
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The  prescription  of  ten  years,  under  B.  O.  C. 
arts.  3478  and  3479,  "must  bo  supported  by 
corporeal  possessioD  in  the  beginning,  after 
which,  if  it  has  not  been  interrupted,  it  may  be 

fireserved  by  Vernal  and  public  ngns  annoimc- 
ng  the  poasesaor'a  intention  to  preserve  the  pon- 
session  of  the  thing,  as  the  keeping  up  of  roads 
and  levees,  the  paying  of  taxes,  and  other  sim- 
ilar acts." 

Hence  dvll  possession,  evidenced  by  mere 
signs  indicating  an  Intentlw  to  possess,  is 
not  a  basis  Dor  the  prescription  ot  ten  years 
unless  It  began  with  actual  physical  posaeik 
slon. 

[2,  3]  The  defoidant  Invokes  the  prescrip- 
tion of  three  years,  under  article  233  of  the 
Constitution,  only  in  defense  of  the  attadc 
upon  the  sale  made  by  the  tax  collector  to 
Robert  A.  Corbin  on  the  20th  of  July,  1889. 
The  plea  Is  not  Invoked  In  defense  of  the  at- 
tack upon  the  tax  sale  made  In  the  name  of 
Stone  &  Co.  to  the  state  on  the  30th  of  April, 
1884.  That  sale  could  not  be  the  basis  of  the 
preserlptltm  of  three  years,  under  article  233 
of  the  Constitution  of  1898,  because  the  tax 
deed  was  not  recorded  In  the  authorized  or 
official  conveyance  book.  The  article  of  the 
Constitution  provided  that  the  three  years 
should  c<Hnmence  from  the  adoption  of  the 
Oonstltution  as  to  tax  sales  that  had  al- 
ready been  made,  and  from  the  date  of  the 
recordation  of  the  tax  sales  to  be  made 
th^eafter.  The  object  in  providing  that  the 
prescription  should  mn  from  the  adoption  of  ' 
the  Ccxistltutlcm,  instead  of  from  the  date  of  ! 
registry,  as  to  tax  sales  ttiat  were  made  be- 
fore the  adoption  of  the  GonstitotlOQ,  was  to 
avoid  giving  the  law  a  retroactlTe  effect 
The  proTlfdon  that  the  prescripUon  should 
ran  from  the  date  of  registry  of  tax.  deeds 
made  after  the  adoption  of  the  Constitution, 
Instead  of  from  the  date  of  the  execution  or 
signing  (Kf  the  deeds,  shows  plainly  that  it 
was  not  Intended  that  the  prescription 
should  apply  to  an  unrecorded  tax  sale, 
whether  made  before  or  after  the  adoption  of 
the  C(HistltutIon.  Therefore  the  only  que»- 
tlon  ivesented  for  decision  with  regard  to 
this  plea  ot  prescrlpaMi  Is  whetlier  it  ap- 
plies to  a  sale  made  by  the  state  pursuant 
to  the  proTlslixiB  of  the  Act  No.  80  of  1888. 

The  tax  deed  in  the  name  of  Stone  ft  Co. 
purports  to  convey  to  the  state  only  "the 
right,  title,  Interest,  and  daim  which  the 
said  Stone  ft  Ca  on  Oie  2l8t  of  April  [1884], 
or  at  any  time  since,  had  In  ot  to  ttie  said 
property  or  any  part  tiiereof."  As  Stone 
ft  Co.  had  no  title  whatever  to  the  propert7» 
it  follows  that  the  state  acquired  nothti^, 
without  the  aid  ot  the  prescription  or  statute 
of  repose  provided  In  artlde  288  of  the  Oaoi* 
sUtutlon. 

Several  like  statutes  were  enacted  berfore 
the  adoption  of  the  Act  No.  80  of  1888,  all 
providing  for  the  sale  by  the  state  ot  prop- 
wty  that  had  been  forfeited  ot  adjudicated 
to  the  state  for  unpaid  taxes ;  e.  g..  Act  No. 
107  of  1880,  Act  No.  98  of  1882,  and  Act  Na 
82  of  1884.    It  has  been  held  oonslsteiitly 


that  a  sale  made  by  the  state  vaUa 
provMona  of  any  of  these  statutes  is  not  a 
"tax  sale,"  ot  "eaie  of  prcverty  for  taxes." 
within  the  meaning  of  artlde  210  of  the 
Gbnstltation  of  1870,  which,  ezc^  for  the 
prescripUon  <tf  three  years,  COTresponds  with 
article  283  of  the  CosuUtntlons  ot  1898  and 
1913. 

In  the  case  ot  CNitUn  t.  Hntdilttsoo,  W 
La.  Ann,  860,  where  the  plaintiff  had  pur- 
chased from  the  state,  under  the  provitton 
of  Act  No.  107  of  1880^  Chief  Justloe  Ber 
mudes  for  the  court  aoid: 

"The  title  on  which  plaintiff  refies  is  not  our 
to  property  purchased  at  a  sale  of  it  for  taxes 
due  by  it,  but  is  a  title  derived  directl/  from 
the  state,  by  ordinary  contract,  such  as  is  daily 
entered  into  in  conventional  sales." 

The  decision  quoted  above  ^as  dted  vith 
approval  In  Wllbert  v.  Ulchd,  42  La.  Ann. 
8S6,  8  South.  607,  with  reference  to  the  stat- 
ute now  under  consideration  (Act  No.  80  of 
1888) ;  and  the  court  added  that  the  validi- 
ty of  a  title  acquired  from  the  state  under 
the  provisions  of  that  statute  depended  en- 
tirely upon  the  validity  of  the  forfeiture  or 
adjudication  to  the  state. 

Referring  to  article  210  of  the  Constltatlos 
of  1879,  In  Breaux  v.  Negrotto,  43  La.  Ann. 
433,  9  South.  G02,  whore  the  def^dant  re- 
lied upon  a  deed  from  the  state  under  the 
provisions  of  Act  No.  80  of  1888,  It  was  said: 

'  "This  article  refers  to  sales  of  property  for 
!  taxes,  and  can  have  no  appUcation  to  the  prop- 
erty which  the  state  sells  and  to  which  she  has 
title,  whether  acquired  at  tax  sale  or  other- 
wise. But,  if  the  state  acquired  no  title  to  plain- 
tiff's property  because  of  radical  defects  in  the 
tax  proceeding,  she  would  coovev  no  title  to  the 
defendant  under  the  sale  made  in  pursuance  of 
Act  80  of  1888.  Guidrv  v.  Broussard,  32 
Ann.  926;  Gibson  v.  Hitchcock,  37  La.  Ann. 
209 :  Baton  Bouge  Oil  Works  v.  Dundas,  34 
La.  Ann.  255 ;  Denegre  v.  Gerac,  35  L«.  Ann. 
952;  Gatlin  v.  Hutchinson,  36  La.  Ann.  350: 
Qarig  V.  Bush  ft  Levert,  36  La.  Ann.  1109." 

If  a  sale  made  by  the  state  under  the  pro- 
visions of  Act  No.  80  of  1888  was  not  a  "sale 
of  property  for  taxes,"  within  the  meaning 
of  article  210  of  the  C<mstitution  ot  1879, 
it  la  not  a  "sale  of  property  for  taxes"  with- 
in the  meaning  ot  precisely  the  same  lao- 
guage  in  article  233  of  the  ConstitutlODs  of 
1898  and  1913,  whi<m  provide  that: 

"No  sale  of  property  for  taxes  shall  be  set 
aside  for  any  cause,  except  on  proof  of  dual 
assessment,  or  of  payment  of  Uie  taxes  for 
which  the  property  was  sold  priw  to  the  date 
of  the  sale,  nnless  the  proceeding  to  annul  is  in' 
stitated  within  •  *  •  three  years  from  tlx 
date  of  recordation  of  the  tax  deed,"  etc. 

The  doctrine  announced  In  Breanx  v.  Ne- 
grotto was  quoted  and  affirmed  In  Sims  v. 
Walshe,  40  La.  Ann.  792,  21  South.  861,  and 
In  Kohlman  v.  Qlaudl,  BSt  La.  Ana  706,  27 
South.  110,  and  no  suggestion  has  been  made 
that  It  la  not  api^lcable  to  the  present  caH 
or  should  be  oveimled.  Oar  oondusbw 
therefore  Is  that  the  prescription  of  three 
years  provided  In  article  283  of  the  Oonstlta- 
tion  of  1898  and  1913  has  no  aiqiUcaUni  f 
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the  sale  made  by  the  state  pursuant  to  the 
^rorislons  of  Act  No.  80  of  1888. 

[4,  S]  Referring  to  the  defendant's  plea  of 
'■prescription  of  three  years  and  five  years 
provided  by  section  6  of  Act  106  of  1874."  we 
observe  that  the  wctlon  referred  to  merely 
provides  that : 

"Any  sctiOQ  to  iovalidBte  the  titles  to  any 
property  purchased  at  tax  sale  under  or  by  vir- 
tue of  any  law  of  this  state,  shall  be  prescribed 
hr  a  lapse  of  three  yean  mm  the  date  of  such 
sale." 

The  statute  makes  no  provision  for  pre- 
scription of  five  years.  The  prescription  of 
three  years,  under  that  act,  cannot  prevail  In 
this  case,  for  two  reasons:  First,  because  it 
does  not  bar  an  action  of  nullity  founded  up- 
on a  radical  defect,  such  as  a  sale  in  the 
name  of  one  who  was  not  the  owner  of  the 
prx^terty ;  and,  second,  because  the  holder  of 
the  tax  title  must  have  bad  actual  possession 
tor  three  years  to  maintain  that  plea  of  pre- 
scription. 

The  prescription  of  five  years,  in  the 
terms  of  article  3543,  R.  C.  C,  applies  only 
to  'informalities  connected  with  or  grow- 
ing ont  of  any  public  sale;"  In  support  of 
the  proposition  that  a  tax  sale  of  property 
under  an  assessment  in  the  name  of  one  who 
was  not  the  owner  contains  a  radical  defect 
that  is  not  cured  by  the  prescription  of  three 
years,  under  Act  No.  105  of  1874,  nor  by  the 
prescription  of  five  years,  under  B.  0.  G.  art. 
3543,  we  refer  to  the  decision  in  Lagne  v. 
Boagni,  32  La.  Ann.  912,  cited  with  approval 
in  Hickman  v.  Dawson,  33  La.  Ann.  442; 
Roberts  v.  Zansler,  84  La.  Ann.  209 ;  Daven- 
port V.  Knox,  34  La.  Ann.  409 ;  Wederstrondt 
V.  Freyham,  34  La.  Ann.  707 ;  Hickman  v. 
Dawson,  35  La.  Ann.  1087;  Barrow  v.  Wilson, 
38  La-  Ann.  408,  2  South.  809;  Robinson  v. 
Williams,  45  La.  Ann.  492,  12  South.  499; 
Cane  v.  Herndon,  107  La.  599,  32  South.  33 ; 
Terry  v.  Helsen,  115  La.  1075,  40  South.  461. 
See,  also,  Kohlman  v.  Glaudi,  62  La.  Ann. 
700,  27  South.  116,  and  MlUaudon  v.  Gal- 
lagher, 104  La.  716,  29  South.  307,  where  It 
was  said: 

"The  prescription  of  three  years  set  up  by  the 
defatdsnt  under  the  act  of  1874  does  not  cure 
loch  radical  defects  In  title  as  are  here  in- 
volved. Parish  of  CfHicordia  v.  Bertron,  46 
La.  Ann.  358,  16  South.  60;  Johnson  v.  Mar- 
tinez, 48  La.  Ann.  62.  18  South.  909 ;  Marmi- 
mis  Hetrs  v.  McPeak,  61  La.  Ann.  1631,  26 
SwtYt.  376;  Kobhnan  v.  Glaudi,  62  La.  Ann. 
TOO,  27  South.  116.  Still  lees  does  the  prescrip- 
tion of  five  years,  which  by  the  terms  of  the 
Uw  (Rev.  Civ.  Code,  art.  3543)  appUes  only  to 
informalities." 

See,  also,  George  et  aL  v.  Cole  et  al.,  109 
la.  834.  S3  South.  784. 

In  suwjort  of  the  proposition  that  the  hold- 
n  of  a  tax  title  must  have  actual  possession 
to  maintain  the  plea  of  prescription  of  three 
years,  under  section  5  of  Act  No.  105  of  1874, 
*e  refer  to  the  decision  in  Breaux  v,  Negrot- 
to,  43  La.  Ann.  426,  9  South.  602,  cited  with 
Approval  in  McWilllams  v.  Michel,  43  La. 
Ann.  989,  10  South.  11;  Robinson  v.  Wll- 
Htmsp  46  La.  Ann.  4^,  12  South.  499;  Mi- 


chel V.  Stream.  48  La.  Ann.  347,  19  South. 
215;  Russell  v.  Lang,  50  La.  Ann.  38,  23 
South.  113 ;  Hansen  v.  Mauberret,  52  La. 
Ann.  1668,  28  South.  167 ;  Boyle  v.  West,  107 
La.  354,  31  South.  794 ;  Scott  v.  Parry,  108 
La.  13,  32  South.  188;  In  re  Seim,  111  La. 
660,  36  South.  744;  Boagni  v.  Padflc  Imp. 
Co.,  lU  La.  1069,  36  South.  129. 

Our  ccmcluslon  la  that  none  of  the  defend- 
ant's pleas  of  prescription  can  prevail  In  this 
case. 

The  judgment  allowing  the  plalntifF  $40 
damages  tor  the  timber  taken  by  the  defend- 
ant is  correct.  In  view  of  the  testimony  <tf  the 
defendant's  agent  that  2,000  staves  were 
made  from  the  plafaitifrs  timber,  and  were 
worth  2  cents  each. 

The  Jodgmokt  aniealed  tn«n  la  affirmed  at 
the  cost  ot  the  appellant 


WESTBBOOK:  v.  state.  (No.  18663.) 
(Supreme  Court  of  MisnstfppL    April  24, 


Appeal  from  Circuit  Court,  Amite  Oonnty; 
R.  B.  Jackson,  Judge. 

Henry  Allen  Westbrook  was  convicted  of  mur- 
der and  sentence  of  death  pronounced  againbt 
him,  and  he  appeals.  Affirmed,  and  execution 
set  for  June  0th. 

J.  T.  Lo(wrey,  of  Gloster,  for  appdIanL  La- 
mar F.  Bastening,  Asst.  Atty.  Gen.,  for  appel- 
lee. 

FEB  CURIAM.  Affirmed ;  execution  set  foi 
June  8th. 


POSTAL  TELEGRAPH  OABJM  00.  T. 
BAIiKAN  ft  BERNSTEIN. 
(No.  170B7.) 

(Snprone  Court  of  Mi«dsdppl.  AprQ  2^  1916.) 

Appeal  from  Circuit  Court,  Leflore  County ; 
F.  E.  Everett,  Judge. 

Action  between  the  Postal  Telegraph  Cable 
Company  and  Balkan  ft  BemsteiQ.  Fn»n  the 
judgment,  the  Cable  Company  appeals.  Af- 
firmed. 

Campbell  ft  CashiD.  of  GreenviUe,  for  appel- 
lant Kimbrough  ft  Kimbrough,  of  Greenwood, 
for  appellee. 

PER  CURIAM.  Affirmed. 


BENEDICT  WARREN  HARDWARE  00.  v. 
SANDERSON  et  al.  (No.  17834.) 

(Supreme  Court  of  Mississippi.   April  24, 1916.) 

Appeal  from  Chancery  Court,  Neshoba  Coun- 
ty: J.  F.  McCool,  Chancellor. 

Action  between  the  Benedict  Warren  Hard- 
ware Company  and  W.  A.  Sanderson  and  others. 
From  the  judgment  the  Hardware  Company 
appeals.  Affirmed. 

Huddleston  ft  Austin,  of  Philadelphia,  for  ap> 
pellant  G.  E.  Wilson,  of  Philadelpbia,  for  ap- 
pellees. 

PER  curiam;  Affirmed. 
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JOHNSON  T.  STATE.   (No.  ISSTT.) 
(Snpreme  Conrt  of  Miasissippl.  April  24, 1916.) 

Appeal  from  Circuit  Court,  BiCODToe  Coontr; 
Olande  Claj^ton,  Judge. 

H,  B.  JofausoD  was  eonvioted  of  mandanghter, 
and  appeals.  Affirmed. 

Leftwich  ft  Tubb,  of  Aberdeea,  and  T.  a 
Kimbrougb,  of  West  Point,  for  appellant  Lam- 
ar F.  EastcrUug,  Asst.  Atty.  Gen.,  fw  tbe  gtate. 

PER  CURIAM.  Affirmed. 


COLLINS  T,  JANDON  et  aL   (No.  17789.) 
(Snpreme  Court  of  Missiaaip^  April  24. 1916.) 

Appeal  from  Obancery  Court,  Mcmroe  Gonntr; 
T.  U  Lamb,  Chancellor. 

Action  between  W.  E.  Collina  and  J.  O.  Jan- 
don  and  another.  From  the  judgment,  W.  E. 
CoUios  appeals.  Affirmed. 

W,  H.  Clifton,  of  Aberdeen,  for  appellant 
Paine  &  Paine,  of  Aberdeen,  for  appeUee& 


PER  CUBIA&f.  Affirmed. 


GRAY  T.  MOBILE  &  O.  R.  CO.  (No.  17777.) 
(Supreme  Court  of  Mississippi.   April  24, 1&16.) 

Appeal  from  Circuit  Court,  Monroe  Ooanty; 
Claude  Clayton,  Judge. 

Action  between  C.  W.  Gray  and  the  Mobile  & 
Ohio  Railroad  Company.  From  tbe  Judgment, 
Gray  appeals.  Affirmed. 

Paine  &  Paine,  of  Aberdeen,  for  appellant. 
J.  M.  Boone,  of  Corinth,  and  tX  W.  Houaton, 
of  Aberdeen;  for  appellee. 

PER  CURL&M.  Affirmed. 


METER  BROS.  t.  LITCHUBLIX 
(No.  1770a) 

(Snpreme  Ooort  of  MiasLsrippL  April  24, 1916.) 

Appeal  from  Circuit  Court,  Lauderdale*  Coun- 
ty: J.  L.  Buckley,  Judge. 

Action  between  Meyer  jBroe.  and  M.  C.  Litch- 
field. From  the  judpnent,  Meyer  Bros.  appeaL 
Affirmed. 

F.  y.  Brahan,  ct  Meridian,  for  appeUanti.  J. 
W.  McCaU,  of  Meridian,  for  appellee. 

PER  CURIAM.  Affirmed. 


SMYTHE  T.  STATEl    (No.  18863.) 
(Snpreme  Oonrt  oi  Mississippi  April  24, 19ia) 

Appeal  from  Circuit  Court,  Lauderdale  Coun- 
ty;  J.  L.  Buckley,  Judge. 

O,  G.  Smythe  was  couTicted  of  manslaughter, 
and  appeals.  Affirmed. 

Cochran  &  McCauts,  of  Meridian,  for  appel- 
lant. Rosa  A.  Collins,  Atty.  Gen.,  for  the  State. 

FEB  CURIAM.  Affirmed. 


BEBBERT  r.  YAZOO  &  M.  Y.  B.  CXX 
CNa  17796.) 

(Snpreme  Court  of  HiaaisBlppL  April  24, 1016.) 

Appeal  from  Circuit  Court,  Warren  County; 
T.  G.  Birchett,  Judse. 
Action  between  Morgan  Herbert  and  the 


Tazoo  ft  Mississippi  Valley  Railroad  Company. 
From  the  judgment,  Herbert  appeala.  Affirmed. 

Hudson  ft  McKay,  ot  YitMbmt,  for  appellant. 
Mayes,  Wella,  May  A  Sandm,  et  Jacwim,  fiff 
appellee. 

PER  O^ntTAW.  Affirmed. 


ILLINOIS  GENT.  R.  CO.  T.  BBIDOEB. 
(Na  17913.) 

(Supreme  Court     MississippL   April  24, 1916.) 

Appeal  from  Circuit  Court,  Panola  County; 
N.  A.  Taylor,  Judge. 

Action  between  tne  IUin<^  Central  Railroad 
Company  and  J.  E.  Brldger.  From  tlie  judg- 
ment, the  Railroad  Company  appeals.  Affirmed. 

Mayest  Wella,  Blay  ft  Sandera,  of  Jackson, 
for  appellant  U  F.  Rainwater,  at  SardS%  Cor 
appellee. 

PES  CURIAM  Affirmed. 


BRAZELL  T.  BRAZELL.   (No.  17776.) 
(Supreme  Conrt  of  Missisaippi   April  24, 191&) 

Appeal  fr<HD  Chancery  (Toort,  Panola  CJounty; 
D.  M.  Kimbroogh,  Chancellor. 

Action  between  Clifton  Brazell  and  Daisj 
Brazcll.  From  the  judgment,  Clifton  Brazell 
appeals.  Affirmed. 

L.  B.  Lamb,  of  Batesville.  for  appellant 
Pearson  ft  Carothera,  of  Batesville,  for  aroelleck 

FEB  CUBIAM  AffirmedL 


McALLUM  et  al.  t.  STANDARD  DRUG  Ca 
(No.  17749.) 

(Supreme  Ooort  of  Misslaatpi^  April  24, 19111) 

Appeal  from  Circuit  Court,  Lauderdale  Coon* 
ty:  J.  L.  Bu<^Iey,  Judge. 

Action  between  E.  F.  and  C  T.  McAllum  and 
the  Standard  Drug  Company.  From  the  judg- 
ment, the  McAllnms  appeal.  Affirmed. 

Codiran  ft  McCanta.  of  Meridian,  for  appri- 
lants.    McBeath  ft  Miller,  (tf  Ifaridian,  for 

appellee. 

PER  CURIAM  Affirmed. 


HAILE     MASON  HOTEL  ft  INVEST- 
MENT CO. 

MASON  HOTEL  &  INVESTHSNT  Oa 

T.  HAILB. 
(Supreme  Court  of  Elorida.   April  6^  1916J 

(Syliaiu*  hv  th«  Court.) 
1.  Appeal  akd  EBRoa  <g=>3G0— Pboctedisgs 
TO  Tkanstee  Cause— Patmbnt  or  Costs— 
Watveb. 

The  provision  of  the  statute  that  "^o  wnt 
of  error  shall  be  granted  to  the  original  plain- 
tiff in  any  suit  unless  said  plaintiff  shall  first 
pay  all  costs  which  may  have  accrued  in  and 
AhaMt  the  said  suit  up  to  tbe  time  when  said 
writ  of  error  shall  be  prayed"  (Gen.  St  1906,  f 
1698),  Ifl  for  the  benefit  of  tbe  defendant  in  the 
trial  court,  and  it  may  be  waived. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |  1998:  Dee.  Dig.  ^3360; 
Reference,  Gent  Dig.  |  21&] 
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2.  DmmattAi  akd  Nonsuit  *»7(3)— Voltjw- 

TABT  NONBUI'^-TlMB  FOB  TAKING. 

Taking  a  nonsuit  immediately  after  a  mo- 
don  for  a  directed  verdict  for  the  defendant  is 
(ranted  may  be  regarded  u  a  compliance  witb 
Oie  stttate,  requiring  the  nonsnlt  to  be  taken 
"before  the  iurj  retire  from  the  box." 

[Ed.  Note.— E\»r  other  cases,  see  Dismissal  and 
Nonsalt.  Gent  TUg.  1 17;  Dee.  Dig.  «=>7(3).} 

8.  Nbw  Trial  «=96— Tual  «=»171— Takxro 
Cask  raoM  Jubt— Dibbctiow  of  Vekdiot. 
The  considerations  and  Iccal  prindples  that 

Side  tbs  judicial  discreticm  in  directing  a  vex^ 
±  and  In  granting  a  new  trial  on  the  erldrakco 
are  not  the  same. 

[Ed.  Note.— For  other  eases,  see  New  Trial, 
C«Bt  Dig.  H  9,  10;  Dec  Dig.  <S=»6;  Trial, 
Cent  Dig.  §  3»6 ;  Dec  Dig.  «»171.] 

4.  Trui.  «=»171— Takino  Cask  noH  Jubt— 

DiBZCnoN  or  Ybbdict. 

In  directing  a  Terdict,  the  eoort  is  gofemed 
pxaetieallr  hj  uie  same  rales  tliat  an  applleabto 
b  demnnm  to  erUenoe. 

raid.  Note.r-For  other  cases,  see  Trial,  Cent 
Mg.  I  886 ;  Dec.  Dig.  «9l71.] 

&  Trial  «=3l78— TAxnvo  OAn  nou  Jubt— 
DiBicnoN  OF  Verdict. 

A  party,  in  moving  for  a  directed  verdict 
tdmits.  not  only  the  facts  stated  in  the  evidence 
adduced,  bnt  also  admits  every  conclutiion  fnvor- 
eble  to  the  adrene  party  that  a  jury  mig^t  fair- 
ly and  reasonably  infur  from  tAe  evidoioe. 

Note.— For  other  cases,  see  Trial,  Cent 
I.  H  401-408;  Dec  Dig.  «e»17&] 

6.  Tbial  ^>142— Takino  Caar  fbou  Juxt— 
DiBRcnoH  or  Vrbdiot. 

Where  on  the  evidence  addaced  there  is 
room  for  a  difference  of  opinion  between  rea- 
aonahle  men  as  to  the  existence  of  facts  from 
which  an  ultimate  fact  is  sought  to  be  establish- 
ed, or  where  there  is  room  for  snch  differences 
aa  to  the  inferences  which  might  be  drawn  from 
conceded  facts,  the  court  should  submit  the  case 
to  the  jury  for  tlieir  finding,  as  it  is  their  con- 
dnrim,  fai  rach  ease*,  that  should  pramdl,  and 
not  primarily  the  views  of  th%  Judge. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
IMg.  i  837;  Dec.  Dig.  ^142.] 

7.  Trial  «=3l71— TAxnia  Case  raou  Jury- 
Direction  OF  Verdict. 

The  duty  devolving  upon  the  court  in  refer- 
ence to  directing  a  verdict  on  the  evidence  may 
become,  in  many  cases,  one  of  delicacy,  and  it 
should  be  cautiously  exerdsed. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  8  396 ;  Dec  Dig.  ^171.} 

8.  IniTEKSTBBS  ^»10— PERSONAL  IkJUBIXS— 

Nrouoenoi— QuBSnoN  FOR  Jubt. 

Where  the  evidence  tends  to  show  that  the 
plaintiff,  who  was  injured  by  falling  Into  an 
Open  elevates  shaft  in  a  hotol,  was  not  a  mere 
licensee,  and  the  tendency  of  the  evidence  is  to 
ebow  actionable  negligence  on  the  put  of  the 
defendant  hotel  company,  a  verdict  for  the  de- 
fendant should  not  be  directed. 

[Ed.  Note.— For  other  cases,  see  Innkeepers, 
Cent  Dig.  II  14-16;   Dec.  Dig.  «»10.] 

Error  to  Gircalt  Gourt,  Duval  County; 
Daniel  A.  Simmons,  Judge. 

Action  by  George  R.  Halle  against  the  Ma- 
sen  Hotel  &  Investment  Company.  Jndg- 
ueot  for  defendant  Plaintiff  brings  error, 
and  defendant  brings  cro8»«rrDr.  Berersed, 
and  new  trial  granted. 


A.  H.  King  and  Boawell  King,  botb  of 
JackBonyiUe,  for  plaintiff  In  error.  Marks. 
Marks  &  Holt,  ot  JacksonTlUfl^  for  Hfit'aiA- 
ant  in  error. 

WHITFIELD,  J.  Qeoi^  B.  Halle  brought 
an  action  agabist  the  hotel  cnnpany,  In 
which  the  declaratloa  aUeges,  in  effect:  That 
the  defendant  oooqpany  was  the  owner  and 
proprietor  of  a  certain  hotel  called  Mason 
Hotel,  In  the  dtj  of  JackaonvlUe,  FhL^  tliat 
plaintUt  at  about  11:30  a.  m.  went  to  the  said 
Maaon  Hotel  on  bnslneas  with  its  manager, 
whan  he  was  Oien  and  there  directed  and 
«nducted  to  the  ae&ae  of  the  sold  manager 
by  a  clerk  and  another  employ^  of  the  de- 
fendant That  after  concluding  hla  busineos 
with  the  aald  manager,  plaintiff  proceeded  to 
leave  said  office  and  hotel  by  a  passageway 
m  hallway  then  and  there  provided  for  said 
porpoae.  That  while  he  was  passing,  or  at- 
tempting to  pass,  from  the  said  office  oi  the 
said  manager  to  tb%  lobby  at  said  hotel,  as 
he  was  directed,  anthmdsed,  and  Invited  to 
do,  plaintiff  fell  into  an  open  elevatw  shaft 
in  said  hall  or  passageway  which  waa  and 
had  been  left  open,  unguarded,  unllghted,  un> 
protected,  by  and  throu^  the  negligenav 
and  cartfessneas  of  th»  defendant  That  de- 
foidant  waa  guUty  of  negligence  and  care- 
lessness in  the  premises,  in  this,  to  wit:  That 
it  failed  to  keep  said  hallway  or  passageway 
sufficiently  or  properly  lighted  for  the  pro- 
tecti<m  of  plaintiff  and  others  similarly  sit- 
uated in  the  premises.  That  by  reason  of 
said  carelessness  and  negligence  of  the  de- 
fendant the  plaintiff  fell  into  the  elevator 
shaft,  as  aforesaid,  and  was  Injured,  etc, 
wherefore  plaintiff  claims  specified  damages. 

Issue  was  Joined  on  a  plea  of  not  guilty 
and  several  special  pleas.  At  the  trial  after 
the  evidence  for  the  plaintiff  had  been  In- 
troduced, the  defendant  moved  for  an  In- 
structed verdict,  the  grounds  being: 

"E^rst  The  evidence  adduced  is  insufficient  to 
entitle  the  jnry  to  lawfully  find  for  the  plain- 
tiff. 

"Second.  It  appears  from  the  nndisputed  tes- 
timony that  the  defendant  violated  no  duty  owed 
to  the  plaintiff. 

"Third.  It  affirmatively  appears  that  plaintiff 
was  a  mere  licensee  upon  the  property  of  the 
defendant  at  the  time  and  place  when  and  where 
he  was  injured. 

"Fourth.  It  affirmatively  appears  that  plain- 
tiff was  a  mere  licensee  upim  defendant's  prem- 
ises because  he  went  there  of  his  own  volition 
and  for  his  own  business  ends,  and  without  in- 
vitation from  this  defendant,  and  consequently 
has  DO  right  to  complain  of  the  condition  of  said 
premisM. 

"fifth.  Becanse  it  does  not  appear  that  the 
alleged  derk  and  other  employ^  who'  directed 
plaintiff  to  that  portion  of  the  hotel  where  he 
was  Injured,  if  such  direction  was  given,  had 
any  authority  (actual  or  apparent)  to  give  thu 
same  for  and  on  behalf  of  uiis  defendant,  and, 
further,  tMcause  even  If  such  direction  was  giv- 
en' by  parties  authorized  to  bind  this  defendant, 
same  merely  amounted  to  a  permission  or  license 
to  go  upon  the  iwemises,  and  not  to  an  invita- 
tion. 
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"Sixth.  Because  It  affirmatively  appears  that 
the  plaintiff  suffered  tixe  alleged  injunea  by  rea- 
son of  bis  owD  □eg'ligeoce,  and  not  otherwise. 

"Serentb.  Because  the  teBtimony  proves  de- 
fendant's pleas  witfafflit  contradtctum/' 

The  motlm  was  granted.  The  plaintiff  ex- 
cepted to  the  rallng  and  moved  tor  a  nonsuit, 
with  bill  of  exceptions,  whi<A  was  granted, 
the  defendant  excepting  thereto.  Thereupon 
the  court  rendered  a  Judgment  "that  a  Judg- 
ment of  non8Ult*be  entered  against  the  plain- 
tiff George  R.  Halle,  and  that  defendant, 
Bfaaon  Hotel  ft  luTestment  Company,  a  cor- 
poration, go  hence  without  day  and  reoorer" 
Its  costs,  and  the  plalntlfT  took  writ  of  error. 
The  defendant  also  took  a  writ  of  error  to 
the  Judgment  granting  a  ncmsuit  to  the  plaln- 
ticr. 

[1]  After  the  cause  was  submitted  on 
briefs  upon  the  merits,  the  defendant  below 
moved  to  dismiss  the  plalntUTs  writ  c»f  error 
on  the  ground  that  the  costs  below  had  not 
been  paid  as  required  by  the  statute. 

"Writs  of  error  *  •  ♦  shall  issue  <m  de- 
maud  as  matter  of  right.  *  *  *  But  no  writ 
of  error  shall  be  granted  to  the  original  plain- 
tifE  in  any  suit  unless  said  plaintiff  shall  first 
pay  all  costs  which  may  have  occurred  in  and 
about  the  said  snlt  up  to  the  time  when  said 
writ  of  error  shall  be  prayed."  Qtsn.  Stats. 
190e,  t  169& 

The  latter  provision  is  for  the  benefit  ot 
the  defendant  In  the  trial  court,  and  It  may 
be  waived.  In  this  case  it  was  stated  at  the 
bar  that  the  costs  assessed  when  the  writ  of 
error  was  Issued  were  paid.  Subsequently 
other  costs  due  In  the  cause  were  taxed.  The 
defendant,  having  submitted  the  cause  be- 
fore making  the  motion  to  dismiss,  has 
waived  his  right  by  not  acting  promptly.  He 
had  notice  of  the  Issuance  ot  the  writ  of 
error  by  its  record  under  the  statute.  Hie 
motion  to  dismiss  Is  denied. 

As  the  plaintiff  had  a  ri^t  by  bill  of  ex- 
ceptions and  writ  of  error  to  a  final  Judg- 
ment for  the  defendant  duly  taken,  to  a  re- 
view of  the  order  directing  a  verdict  fer  the 
defendant,  the  taking  of  a  nonsuit  with  bill 
of  exceptions  under  the  statute  was  unneces- 
sary. 

[2]  Taking  a  nonsuit  Immediately  after  a 
motion  for  a  directed  verdict  for  the  defend- 
ant Is  granted  may  be  regarded  as  a  compli- 
ance with  the  statute,  requiring  the  nonsuit 
to  be  taken  "before  the  jury  retire  from  the 
bar." 

Section  1496  of  the  General  Statutes  of 
1906  as  amended  1^  section  1,  c.  6220,  Acts 
of  1911,  Is  as  follows: 

"Upon  the  trial  of  all  cases  at  law  in  the  sev- 
eral courts  of  this  state,  the  Judge  presiding  on 
such  trial  shall  charge  the  Jury  only  upon  the 
law  of  the  case;   that  is  upon  some  jpoint  or 

Foints  of  law  arising  in  the  trial  of  said  cause, 
f,  however,  after  all  the  evidence  shall  have 
been  submitted  on  behalf  ot  the  plaintiff  in  any 
civil  case,  it  be  apparent  to  the  Judge  ot  tiie 
drcuit  court,  county  court  or  court  of  record 
that  no  evidence  has  been  submitted  upon  which 
the  Ju^  could  lawfully  find  a  verdict  for  the 
plaintiff,  the  Judge  may  then  direct  the  Jury  to 
find  a  verdict  for  the  defendant ;  and  if,  after 
all  the  evidence  of  all  the  parties  shall  have  been 


submitted.  It  be  apparent  to  the  Judge  of  the 

circuit  court  or  county  court  or  court  of  record 
that  no  sufficient  evidence  has  been  submitted 
upon  which  the  Jury  could  legally  find  a  verdict 
for  one  party,  the  Judge  may  direct  the  Jury  to 
find  a  verdict  for  the  opponte  party."  SectiiMi 
1496,  Compiled  Laws  1914. 

The  amendment  to  the  statute  above  quot- 
ed provides  that: 

"After  all  the  evidence  shall  have  been  sub- 
mitted on  behalf  of  the  plaintiff  is  any  civil 
case,  if  it  be  apparent  to  the  judge  *  •  • 
that  no  evidence  has  been  submitted  upon  which 
the  Jury  could  lawfully  find  a  verdict  for  the 

Slaintiff,  the  judge  may  then  direct  the  jury  to 
nd  a  verdict  for  the  defendant." 

[3]  The  considerations  and  legal  principle 
that  guide  the  Judicial  discretion  In  directing 
a  verdict  and  in  granting  a  new  trial  on  the 
evidence  are  not  the  same. 

[41  In  directing  a  verdict,  the  court  is  gov- 
erned practically  by  the  same  rules  that  are 
applicable  In  demurrers  to  evidence. 

[I]  A  party,  in  moving  for  a  directed  ver^ 
diet,  admits  not  only  the  facts  stated  in  the 
evidence  adduced,  but  also  admits  every  con- 
clusion favorable  to  the  adverse  party  that 
a  jury  might  fairiy  and  reeaonably  infer 
from  the  evidence. 

[8]  Where  on  the  evidence  adduced  there 
is  room  for  a  dlffmskce  of  opinion  between 
reasonable  men  as  to  the  existence  ol  facts 
from  which  an  ultimate  fact  Is  sought  to  be 
established,  or  where  there  is  reran  for  sndi 
differences  as  to  the  Inferences  which  might 
be  drawn  from  conceded  facts,  the  court 
should  submit  the  ease  to  the  Jury  for  their 
finding,  as  It  Is  their  concloslon,  in  such  cas- 
es, that  should  prevail,  and  not  primarily  the 
views  of  the  Judge. 

[7]  Th«  duty  devolving  iq>on  the  court  In 
reference  to  directing  a  verdict  on  the  evi- 
dence may  become,  in  many  cases,  one  of 
delicacy,  and  It  should  be  OLUtlously  exMicls- 
ed.  Ounn  t.  CSty  of  Jacksonville,  67  Ha.  41^ 
64  South.  486. 

[1]  The  plaintiff  testified: 

That  on  the  day  he  was  injured  he  went  to 
the  Mason  Hotel  between  11  and  12  o'clock,  to 
see  Mr.  Mason,  the  manager  of  the  hotel ;  uitt 
be  went  to  the  office  in  the  lobby  of  the  hotel 
and  asked  to  see  Mr.  Mason;  that  he  asked 
one  of  the  clerks  at  the  counter  if  he  could  see 
Mr.  Mason.  "He  told  me  that  Mr.  Mason  was 
in  his  private  office.  I  asked  where  was  his  pri- 
vate office.  He  says,  'It's  bade  behind  yonder.* 
I  says,  'I  have  never  been  back  in  there  be- 
fore, and  I  don't  know  where  the  office  is.'  I 
says,  'Win  you  please  show  me  where  it  is?' 
At  that  time  he  called  one  of  the  bell  boys  and 
says,  'Show  Mr.  Halle  Mr.  Mason's  office,' 
which  the  bell  boy  did.  t  recognized  him  as  one 
of  the  bell  boys  in  the  hotel.  There  was  half 
a  dozen  of  them  waiting  round  there  for  serv- 
ice. The  clerk  called  mm  Just  the  same  as  if 
be  had  called  a  bell  boy  to  show  me  to  a  room 
upstairs.  The  bell  boy  led  the  way  and  opened 
the  door  to  the  passageway  that  leads  back  be- 
hind there,  and  through  a  little  room,  and  says. 
That  is  Mr.  Mason's  office  right  there,'  and  I 
opened  the  door  and  saw  Mr.  Mason  aitthig 
there  and  I  went  tn  and  sat  down  and  bad  » 
little  talk  with  him.  I  was  not  with  him  over 
8  or  10  minutes.  The  first  conversati<ai  I  bad 
with  him  was  Just  a  short  conversation  on  the 
line  ot  business  with  the  new  hotel.  *  *  * 
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"When  I  flnished  my  oonrersatlon  with  Mr. 
Mason  I  n>t  up  and  bid  him  good-by.  He  stood 
op  and  ibook  hands  with  me,  opned  the  door, 
and  as  I  walked  oat,  he  closed  the  door,  the 
door  to  Ub  private  office.  If  I  remember  right, 
he  had  some  hind  of  lights  In  his  office.  I 
don't  know  what  they  were,  but  it  was  light 
enough  to  do  work  in  there.  Yon  conld  see  to 
do  work.  I  don't  know  whether  they  had  a 
skylight  over  it,  or  not.  That  was  my  first 
trip  bnck  there.  When  I  passed  out  of  his  of- 
fice. Mr.  Mason  was  standing  up  right  by  his 
desk,  jast  Inside  the  door,  I  think  a  little  to  the 
richt.  I  don't  remember,  hot  I  think  his  desk 
sat  just  a  little  to  the  right  of  the  door.  He 
oahered  me  ont.  I  came  right  through  the  place 
—they  call  it  a  linen  room — right  through  from 
his  door,  the  only  way  you  could  get  out ;  that's 
the  way  I  went  in,  right  back  to  another  door 
that  opened  into  a  little  narrow  hall  about,  pos- 
lihly,  5  or  6  feet  wide,  6  or  7  feet  maybe. 
This  was  the  same  hall  that  I  crossed  in  going 
to  Mr.  Mason's  place.  I  came  ont  the  same  door 
that  I  went  in,  out  of  this  linen  room,  or  the 
hig  room  of  some  kind.  That  hall  leads  from — 
There  ia  a  door  enters  into  that  hall  from  Bay 
street.  I  dtdnt  go  in  from  Bay  street  I  came 
in  directly  from  ttie  lobby  across.  And  there's  a 
kind  of  little  passageway  that  leads  from  this 
hall  back  into  the  main  lobby,  poftsibly  6  or  7 
feet  from  the  hall,  which  makes  a  kind  of  ell 
like,  and  the  door  is  ba<^  going  into  the  lobby ; 
is  back  6  or  7  te^  as  near  as  I  can  guess.  That 
door  was  a  solid  door,  and  it  was  closed.  The 
hall  was  the  hall  that  I  bad  come  down  from  the 
lobby  in  going  into  Mr.  Mason's  office,  the  lobby 
that  the  hell  hoy  had  shown  me  ont. 

"As  soon  as  I  got  oat  of  the  door,  the  hall  was 
very  dark,  very  dark,  and  I  never  thought  for  a 
tDoment  bat  I  knew  the  way  back  into  the  lob- 
jost  aa  I  caioe  ont ;  and  of  course  I  walked 
nght  on  through,  attempting  to  go  where  I  could 
6nd  the  door  I  came  out  of.  I  didn't  know  of 
any  other  opening  there — only  the  opening  on 
Bay  street  at  the  end  of  the  hall.  I  attempted 
to  leave  through  the  same  passage  I  came  in. 
He  next  thing  I  knew  I  was  on  my  way  down 
into  the  basement.  I  was  too  completely  par- 
ab'Kd  to  realize  or  know  anything  for  some 
little  time.  I  knew  I  bad  fallen  into  something, 
but  I  didn't  know  what,  because  I  didn't  know 
tLere  was  an  elevator  shaft  open  anywhere  In 
that  halt  I  knew  the  position  of  all  the  eleva- 
tora  that  opened  into  the  main  lobby  because  I 
had  been  up  and  down  them  a  number  of  times. 
They  aU  were  in  a  row  right  along,  going  up 
aud  down.  And  tills  elevator,  it  seems,  was  the 
first  one,  I  believe,  was  the  first  one  to  the  right 
as  you  come  out  of  the  main  lobby,  and  to  the 
left,  to  the  right  as  you  were  coming  back.  It 
was  the  first  elevator  abaft,  which  is  right  al- 
most directly  in  a  straight  pathway  of  the  little 
ball  that  leads  back  to  the  lobby.  If  I  had 
valk^  2  feet  more  to  the  left,  X  never  would  have 
—I  don't  believe  I  would  iiave— fallen  Into  an 
devatM*,  because  it  is  not  more  than  2  feet  from 
the  elevator  shaft  to  the  little  passageway  that 
leads  back  into  the  hall.  This  nallway  must  be 
abont  fiO  or  60  feet  long  from  the  door  that  I 
Vent  out  of  to  Bay  street  I  don't  know,  but 
just  aa  an  estimate,  about  60  or  60  feet,  some- 
tbing  like  that.  It  was  cloudy  and  drizzling 
rain.  I  don't  believe  the  door  I  passed  out  of 
had  a  cloaing  door  to  it,  I  don't  know  whether 
It  did  or  not.  The  only  thing  I  remember  was 
after  I  atepped  out  of  this  room  into  the  hall 
that  the  ball  was  perfectly  dark," 

There  was  other  evidence  tending  to  show 
actionable  negligeoce  by  the  defendant  and 
resnlting  injury  to  the  plaintiff  as  alleged. 

It  la  contended  for  the  defendant  In  error 
that  the  plaintiff  below  was  injured  by  going 
Into  a  private  part  of  the  hotel  on  business 


not  ccmnected  with  the  hotel,  and  that  the  ac- 
tion of  the  hotel  clerk  and  bell  boy  in  direct- 
ing him  to  the  room  where  the  manager  of 
the  hotel  had  his  office  was  unauthorized, 
making  the  plaintiff  a  bare  licensee,  to  whom 
the  defendant  owed  no  duty  except  to  refrain 
from  active  negligence  that  would  injure  the 
plaintiff  while  tm  the  proulses. 

The  evidence  tends  to  ahow  that  the  plain- 
tiff was  not  a  mere  licensee,  and  that  the  cir- 
comstances  Imposed  upon  the  defendant  a 
duty  to  exercise  ordinary  care  for  the  safety 
of  the  i^lntlff  by  providing  a  safe  exit  for 
him  from  a  room  in  the  hotel  into  which  he 
had  been  shown  and  directed  by  those  whose 
duty  it  was  to  serve  those  lawfully  entering 
the  hotel.  The  evidence  tends  to  show  that 
the  plaintiff  attempted  to  leave  tbn  romn  by 
the  same  passageway  through  which  he  had 
been  ^own  in  entering  the  room  to  speak  to 
the  hotel  manager,  and  that  sach  passageway 
was  not  safe  because  insufficiently  lighted, 
and  because  of  an  unprotected  opening,  into 
whldE  the  plainttff  fell. 

It  cannot  be  Justly  said  that  no  evidence 
was  submitted  upcm  .  which  the  Jury  conld 
lawfully  find  a  verdict  for  the  plaintiff; 
therefore,  the  statute  quoted  above  does  not 
authorize  a  directed  verdict  for  the  defmd- 
ant  King  v.  Coon«gr-BdEsteln  Ca,  66  Fla. 
240,  63  South.  6B9. 

The  Jndgmrat  is  lerarsed,  and  a  new  trial 
granted. 

SHACKLBFOBD  and  OOOEBELL,  JJ., 
concur. 

TATLOB,  a  J.,  and  ELLIS,  J„  diBQnaU- 
fled. 


STATE  ex  rel.  RAILROAD  COM'RS  v.  FLOR- 
IDA EAST  COAST  BY.  GO. 
(Supreme  Court  of  Flwida.    April  S,  1916.> 

(Syllabut  by  Court.) 

1.  Mandamus  4=3165— Pboceedings— Deuub- 

BER— ADICISBIUNB. 

A  demurrer  to  the  return  to  an  alternative 
writ  of  mandamus  admits  the  truth  of  all  sucli 
matters  of  fact  as  are  sufficiently  pleaded. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
CenL  Dig.  8S  3601^-354;  Dec.  Dig.  «^165.] 

2.  Mandamus  «=s>1.64(2)  —  Pboceedinos— Rb- 

TUON— SUmciBNOT. 

In  an  application  by  the  Railroad  CtHnmis- 
sioners  for  a  writ  of  mandamus  to  compel  a  rail- 
road corporation  to  establish  and  maintain  an 
agency  station  at  a  certain  designated  point  on 
the  line  of  its  railroad,  where  it  appears  in  the 
return  of  the  respondent  which  was  demurred 
to  by  the  relators,  that  the  respondent  has  an 
agency  station  on  either  side  on  its  line,  one  of 
which  is  "situated  a  trifle  more  than  2  miles 
from"  and  the  other  "only  1.8  miles  from  O.," 
such  designated  point  on  its  line,  and  that  the 
principal  amount  of  business  transacted  at  such 
point  O.  is  during  a  period  of  four  months,  dur- 
ing which  time  the  respondent  kept  and  main- 
tained a  "temporary  agent"  at  such  point  Buch 
matters  of  fact  set  out  in  the  return,  which  are 
admitted  to  be  true  by  the  demurrer,  show  that 
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the  order  made  hy  tihe  relators  for  tile  establish- 
ment and  maintenance  of  an  agency  >tati<»)  at 
such  point  is  unreasonable,  and  that  no  necea- 
fdty  exists  for  the  eatablislunent  of  such  agency 
station. 

lEd.  Not&— For  other  casef,  see  Mandamus, 

Cent.  Dig.  S  34S;  Dec.  Dig.  ^164(2).] 

Original  proceedings  by  the  State,  on  rela- 
tion of  the  Railroad  CommlsBloDers,  for  man- 
damus to  the  Florida  East  Coast  Hallway 
Company.  Demurrer  and  motion  to  strike 
return  to  alternatlTe  writ  overruled,  with 
leave  to  relators  to  Join  issue. 

D.  C.  KcMullen,  of  l^llahassee,  for  relators. 
Alex.  St  Olair-AbraniB,  of  JacfcaonvUle,  tw 

respondent. 

SHAOKLEFORD,  J.  This  Is  an  original 
application  to  this  court  for  a  writ  of  man- 
damus requiring  the  respondent,  the  Florida 
East  Coast  Railway  Company,  to  conform  to 
an  order  of  the  Railroad  Commissioners  re- 
quiring and  directing  the  respondent  to  es- 
tablish and  maintain  an  agency  statltm  at 
OJus,  Fla.  Such  order  of  the  Railroad  Com- 
n^ssioners  is  as  follows: 
"Order  No.  466. 
"File  No.  S603. 

"Before  the  Railroad  OommissioDera  <ii  Ha 
State  of  Florida. 

"In  the  Matter  oi  the  Eatabtiabment  of  an 
Agency  Station  at  Ojna. 

"After  due  and  lawful  notice  to  all  parties  in 
interest,  tfae  Railroad  Conunissioners  of  the  state 
of  Florida  met  in  session  at  Tallahassee  on  the 
IBth  day  of  December,  1914,  at  10  o'clock  in  the 
morning,  to  hear  and  consider  whether  or  not 
they  ought  to  require  the  Florida  East  Coast 
Railway  Company  to  erect  a  depot  bulling  at 
Ojns  and  to  establish  there  a  permanent  agency. 
The  petitionerB  in  the  said  matter  appeared  by 
their  attorney,  R.  H.  Seymour,  and  the  Florida 
East  Coast  Railway  Company,  having  filed  its 
written  answer  in  tne  said  matter,  appeared  by 
its  attorney,  Alexander  St.  Clair-Abrams.  And 
after  hearing  all  who  desired  to  be  heard,  the 
said  Commissioners  took  the  matter  under  ad- 
visement 

"And  now  on  this  day,  the  Railroad  Commis- 
sioners of  the  state  of  Florida,  being  advised  in 
the  premises,  do  find  that  the  Florida  East  Coast 
Railway  Company  lias  voluntarily  maintained 
for  many  years  at  Ojus  aforesaid  a  nonagcncy 
station  at  which  local  passenger  trains  have 
been  aocust(Hned  to  stop  on  fiag  and  at  which 
freight  has  been  received  and  delivered;  that 
the  said  station  is  2.8  miles  from  Hallandale 
and  1.8  ndles  from  Fulford,  both  regular  agency 
stations ;  that  Ojus,  havmg  been  voluntarily 
established  by  the  said  company  as  a  station, 
ought  to  be  provided  with  prc^r  and  adequate 
facilities  for  the  accommodation  of  patrons  of 
the  said  station ;  that  the  facilities  now  main- 
tained and  heretofore  maintained  at  Ojus  afore- 
said are  inadequate  and  insaOicient  for  the  prop- 
er accommodation  of  the  patrons  of  the  said 
company  desiring  to  use  the  said  railway  sta- 
tion ;  tnnt  the  freight  and  pasaenger  traffic  han- 
dled at  the  said  point  is  already  extensive  and 
is  increasing;  that  the  gross  earnings  of  the 
said  company  derived  from  the  said  station 
were,  for  the  year  ended  June  30,  1913,  $22,- 
920.48,  and  for  the  year  ended  June  30,  1914. 
H8,470.34;  and  that  the  proper  handling  of 
the  traffic  at  tfae  said  point  requires  the  main- 
tenance of  an  agency  station  until  such  time  as 
the  Commissioners  may  find  tiie  business  done 
at  B^d  point  insnlBcient  to  warrant  the  mainte- 
nanea  «  an  agenoy. 


"It  is  therefore  ooosidered,  ordered  and  ad- 
Judged  by  the  Railroad  Gommisrioners  of  the 
stote  of  Elorida  that  the  £1orida  East  Coast 
Railway  Company  be  and  is  hereby  required  to 
provide  adequate  additional  facilities  at  Ojus 
aforesaid  by  establishing  and  maintaining  at  the 
said  point  an  agency  station,  and  by  remodeUng 
the  present  station  building  so  as  to  provide  a 
waiung  room  for  white  passengers  which  shall 
contain  at  least  180  square  feet  of  floor  apace, 
and  a  waiting  room  for  colored  passengers  which 
Bhnll  contain  at  least  180  square  feet  of  floor 
space. 

"And  it  is  further  ordered  that  tfae  said  statira 
shall  be  equipped  with  suitable  closets,  one  for 
each  sex  for  the  use  of  white  passengers  and  one 
for  each  sex  for  the  use  of  colored  passengers: 
and  that  the  said  station  shaJl  be  provided  with 
suitable  approaches  thereto  and  walks  along- 
side the  track  and  adjacent  to  the  station  Imila- 
ing  for  the  convenience  and  comfort  of  paaaen- 
gers  entraining  and  detraining. 

"And  it  is  further  ordered  thst  the  said  agen- 
cy shall  be  estaUished  on  or  before  the  1st  day 
of  February,  1915,  and  shall  be  maintained 
thereafter,  and  the  facilitiea  herein  required 
shall  be  provided  and  this  order  fully  complied 
with  on  or  before  the  ISth  day  oi  March,  WiS. 

"Done  and  ordered  by  the  Ridlroad  Gommla- 
sioners  of  the  state  of  Florida  in  session  at 
their  office  in  the  city  of  Taliahassee,  the  cap- 
ital, this  14th  day  of  January,  A.  D.  1916. 
"[Signed]     R.  Hudson  Burr,  Chairman." 

An  alternative  writ  of  mandamus  Issued, 
which  is  as  follows: 

"The  State  of  Florida  to  Florida  Bast  Coast 
Railway  Company— Greeting : 
"Whereas,  by  petition  filed  in  this  our  Su- 
preme Court  of  the  state  of  Slorida,  wherein 

B,  Hudson  Burr,  Newton  A  Blitch  and  Royal 

C.  Dunn,  as  Railroad  Commissioners  of  the 
state  of  Florida,  are  the  relators,  and  the  Flor- 
ida East  Coast  Railway  Gtnnpany,  a  corpora- 
tion, is  the  respondent.  It  has  bera  made  to  ap- 
pear: 

"(1)  The  Florida  East  Coast  Railway  Com- 
pany is  a  railroad  corporation  created  and  ex- 
isting under  the  laws  of  the  state  of  Florida 
and  doing  business  in  said  state  as  a  common 
carrier  of  goods  and  passengers ;  tJiat  said  com- 
pany is  now  maintaining,  and  has  for  many 
years  last  past  voluntarily  maintained  a  non- 
agency  station  at  Ojus,  on  its  line  of  railway  in 
Dade  county,  Florida,  and  baa  been  engaged  in 
the  business  of  transporting  goods  and  passen- 
gers to  and  from  said  nooogency  station  as  such 
common  carrier  for  hire. 

"(2)  That  on,  to  wit,  the  7th  day  of  December, 
1914,  the  Railroad  Commissioners  of  the  state 
of  Florida  did  issue  thdr  Notice  No.  65,  where- 
in and  whereby  they  notified  the  said  Florida 
East  Coast  Railway  Company  that  on  the  lOth 
day  of  December,  1914,  ttiey  would  hoU  a  ses- 
sion at  their  office  in  Tallahassee  for  the  purpose 
of  considering  and  determining  whether  or  not 
they  ought  to  make  an  order  requiring  the  said 
cMDpany  to  estabUsh  and  maintain  an  agen^ 
at  O^us  afwesaid  and  to  maintain  an  agent 
at  said  station,  and  to  ctmslder  and  determine 
whether  or  not  they  ought  to  require  the  said 
company  to  erect  a  depot  building  at  Ojus  afore- 
said of  suitable  and  necessary  dimeunrais  ai^ 
arrangement  and  to  consider  sudi  other  mat- 
ters as  might  arise  in  the  premises. 

"(3)  Pursuant  to  aaid  notice  tfae  Railroad 
Commiasioaers  of  tfae  state  of  Florida  were  duly 
in  session  on  the  date  last  mentioned,  where- 
up(m  the  Florida  East  Coast  Railway  Cmn- 
pany  appeared  by  its  attorney,  Hm.  Alexander 
St  Clair-Abrams,  and  filed  its  written  answer 
in  the  said  matter,  setting  forth  the  amount  of 
business  done  by  the  said  company  at  the  said 
staticMi,  among  other  things,  and  urging  its 
reasons  why  an  order  should  not  be  mtered  in 
the  praniaea;  and  tliere  also  ivpearcd  on  bo- 
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half  of  tbe  petiti«ien  Mr.  B.  H.  S«nnoiirt  of 
Miami,  Flonda.  And  after  hearinc  au  who  de- 
dred  to  be  heard,  the  Commtodonera  took  the 

matter  under  advisanent. 

"(4)  Thereafter,  ou,  to  wit,  the  14th  day  of 
Febniarr,  1914,  the  Railroad  CotmnissionerB 
did  make  and  enter  their  Order  No.  466  in  the 
aforesaid  matter,  wherein  and  whereby  they  did 
order  that  the  Florida  Bast  Coast  Railway  Com- 
pany provide  adequate  additional  facilities  at 
UjuB  aforesaid  by  establishing  and  maintaining 
at  the  laid  point  an  agency  station,  and  hj  re- 
modeling the  present  atation  building  so  as  to 
provide  a  waiting  room  for  white  passengers 
which  shall  contain  at  least  180  square  feet  of 
floor  space,  and  a  waiting  room  for  colored  paa- 
■engers,  which  shall  contain  at  least  180  square 
feet  of  floor  space.  And  it  was  further  ordered 
that  the  said  station  be  equipped  with  suitable 
doeets,  one  for  each  sex  for  the  use  of  white 
passengers  and  one  for  each  sex  for  the  use  of 
colored  passengers,  and  that  the  said  station  be 
provided  with  suitable  approaches  thereto  and 
walks  alongside  the  track  and  adjacent  to  the 
station  building  for  the  convenience  and  com- 
fort of  passengers  entraining  and  detraining. 
And  it  was  further  ordered  that  the  said  agen- 
^  station  should  be  established  on  or  before 
the  1st  day  of  February,  1915,  and  be  main- 
tained thereafter,  and  the  facilities  therein  re- 
quired  be  provided  and  the  said  order  fully  com- 
plied with  on  or  before  tba  16th  day  of  March, 
1915^  A  copy  of  the  said  Order  No.  466  is  here- 
to attached  and  made  a  part  hereof  aa  Exhib- 
it A 

"(5)  The  said  Florida  East  Coast  Railway 
Company  has  violated,  disregarded  and  refused 
to  obey,  and  ccmtinues  to  violate,  disregard  and 
refuse  to  obey*  the  aforesaid  Order  No.  466,  in 
that  it  did  not,  OQ  or  before  the  1st  day  <^  Feb- 
ruary, 1915,  and  has  not  from  thence  hitherto, 
established  an  agency  atatiMi  at  Ojus  aforesaid, 
•nd  has  not  at  any  time  since  the  entry  of  the 
•aid  order  maintained  an  agency  at  Ojus ;  and 
in 'that  the  sai<^  ct»npany  has  not  on  said  date, 
and  has  not  at  any  time  since  the  entry  of  the 
•aid  order,  ronodeled  the  existing  station  build- 
ing so  as  to  provide  the  waiting  rooms  and  oth- 
er facilities  required  in  and  by  said  Order  No. 
466. 

"The  Railroad  Commissionen  of  the  state  of 
Florida,  and  the  people  of  said  state,  are  with- 
out adequate  remedy  in  the  premises  unless  it 
be  afforded  by  the  interposition  of  this  court 
through  a  writ  of  mandamus. 

"Now,  therefore,  we,  being  willing  that  full 
asd  speedy  justice  shall  be  done  in  the  prem- 
isea,  do  command  you,  the  Florida  East  Coast 
Bsilway  Company,  forthwith 

"To  eetablish  and  maintain  an  agency  station 
tt  Oju^  Florida ;  and 

To  so  remodel  the  present  station  building  at 
Ojm  as  to  provide  a  waiting  room  for  white 
passengers  with  not  less  than  ISO  square  feet 
of  floor  space  and  a  waiting  room  for  colored 
passengers  with  not  lees  than  180  square  feet  of 
floor  space; 

"To  equip  the  said  station  with  suitable  cIo<t- 
tta,  one  for  each  sex  for  the  use  of  white  pas- 
sengers and  one  for  each  sex  for  the  use  of  col- 
ored passengers,  and  provide  saltable  approaches 
thereto,  and  walks  alongside  the  track  and  ad- 
jacent to  the  station  building  for  the  comfort 
•nd  convenience  of  passengers  entraining  and 
detraining. 

"And  in  all  respects  to  comply  with,  observe 
ind  obey  the  said  Order  No.  46G. 

"Or  that  you  appear  before  the  justices  of  this 
our  Suprone  Court  sitting  within  and  for  the 
state  of  Florida  at  the  courtroom  in  the  city  of 
Tallahassee,  the  capital,  on  the  ^th  day  of 
October,  IfllS.  at  10  o'dodc  in  the  momitiK  of 
that  d^,  and  show  cause  why  yon  refuse  so 
to  do. 

"And  have  yon  then  and  there  this  writ. 
'^'itnesB  the  Honorable  B.  F.  Taylor.  Chief 
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Justice  of  the  Supreme  Court  of  the  state  of 
Florida,  and  the  seal  of  the  said  court,  at  Talla- 
hamee,  the  capital,  this  12th  day  of  Oetober, 
A,  D,  1915. 

"[Seal.]  G.  T.  Whitfield, 

''Clerk  Supreme  Court,  State  of  Florida." 

To  this  writ  was  attached  as  an  exhibit  a 
copy  of  the  order,  which  we  have  set  out 
above.  The  respondent  filed  the  tcdlowtog 
return: 

"Now  comes  the  Florida  East  Coast  Railway 
Company,  by  Its  attorney  and  solicitor,  Alex. 
St.  Clair-Abrams,  and  for  return  to  tlte  alternu- 
tive  writ  herein  issued,  says: 

"(1)  It  admits  as  true  the  allegations  of  the 
first  paragraph  of  the  alternative  writ 

"(2)  It  admits  as  true  the  allegations  of  tha 
second  paraRraph  of  the  alternative  writ. 

"(3)  It  admits  as  true  the  lUIegations  of  the 
third  paragraph  of  the  alternative  writ  in  so 
far  as  it  recites  the  appearance  of  the  attorney 
for  the  respondent  and  the  attorney  for  peti- 
tioners; but  this  respondent  says  tiiat,  if  tl)« 
last  sentence  of  said  third  paragraph  Is  intend- 
ed to  create  the  impression  that  any  others  than 
the  two  attorneys  were  heard  at  said  hearing, 
the  allegations  of  said  sentence  are  not  true; 
that  no  other  persons  were  heard  at  said  meeting 
than  R  H.  Seymour,  attorney  for  the  petition- 
ers, and  Alex.  St.  Clair-Abrama,  attorney  for  the 
Florida  East  Coast  Railway  Company;  that 
no  witnesses  whatsoever  were  introduced  to  sus- 
tain the  subsequent  action  of  the  Commission- 
ers: that,  if  the  Commissioners  saw  or  exam- 
ined any  witnesses  to  sustain  the  petition,  thes 
did  BO  ex  parte  and  outside  of  the  presence  of 
the  attorney  for  the  respondent  end  tills  re* 
spondent  was  never  given  any  opportunity  to 
confront  or  to  cross-examine  said  witnesses; 
that,  as  a  matter  of  fact,  not  one  single  word 
of  testimony  was  taken  at  said  hearing;  Qiat 
all  that  occurred  there  was  the  argument  and 
statements  of  R.  H.  Seymour,  the  attorney  for 
the  petitioners,  against  which  argument  this 
respondent's  attorney  repeatedly  protested  and 
repeatedly  called  to  the  attention  of  the  Com- 
missioners that  the  assertions  and  argument  of 
the  said  R.  H.  Seymour  were  not  testimtmy  and 
tl<at  there  was  nothing  before  the  said  commi»- 
sioners  in  the  shape  of  a  single  witness  or  any 
testimony  of  any  kind  to  sustain  the  d^nanda  of 
the  petitioners ;  that  at  the  hearing  the  said 
R.  H.  Seymour  offered  to  produce  ex  parte  evi- 
dence, but  this  respondent,  through  its  attorney, 
declined  to  consent  to  his  doing  so  and  insisted 
on  its  right  to  confront  the  witnesses  uid  ex- 
amine them  in  relation  to  the  matters  and  things 
set  forth  in  the  petition. 

"And  this  respondent  says  that  It  was  entitled 
as  of  rifrht  to  be  advised  of  the  evidence  upon 
which  the  action  of  the  CommisKioners  was  bas- 
ed; that  it  was  entitled  as  of  right  to  confront 
the  witnesses  and  to  examine  aU  evidence 
brought  before  the  Commissioners  and  to  meet 
and  rebut  the  same  if  it  could  ;  but  this  respond- 
ent says  that,  except  the  petition  and  the  speech 
or  argument  of  R.  H.  Seymour,  attorney  for  the 
petitioners,  not  a  single  witness  appeared  before 
the  Railroad  Commissioners  In  the  presence  of 
this  respondent's  attorney,  or  an;  of  its  officers ; 
and  that  by  reason  hereof  the  respondent  was 
deprived  of  its  conatitatitHial  right  of  due  pro- 
cess of  law. 

"This  respondent  further  says  that  not  until 
after  the  hearing  did  the  respondent  obtain  r  list 
of  the  names  of  the  fietitionera ;  that  nothing 
but  a  copy  of  the  petition,  without  the  petition- 
ers' names  was  ever  served  upon  or  sent  to  this 
respondent  until  after  the  hearing;  that  this 
respondent  before  the  hearing  requested  a  list 
of  the  petitioners  for  the  purpose  of  making  an 
investigation  before  tlie  hearing;  but  did  not 
receive  them  until  after  the  hearing  had  taken 
place  and  after  the  respondent  had  offered  to 
pay  for  a  copy  of  the  list  of  petitioners. 
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"And  fnrtber  Bnawering  this  respondeat  Bays 
that,  after  the  bearinr  and  after  obtaining  a 
copj  vt  the  list  of  petitioners,  this  respondent 
caused  an  investigation  to  be  made  and  ascer- 
tained that  a  large  number  of  the  alleged  eipers 
were  either  only  temporary  residenta  making  a 
single  crop  or  residents  doing  their  businesa  at 
other  stations  on  the  line  of  this  respondent's 
road ;  tliat  of  the  alleged  110  signers  of  the  pe- 
tition, S6  only  were  residents  of  Ojns,  inclnding 
S  women,  the  wives  or  connections  of  the  male 
siniers;  tibat  22  were  nonresidents,  some  of 
whom  had  no  business  whatever  at  Ojua,  or 
bad  previously  and  were  then  doing  their  hun- 
ness  at  Fulford  or  Hallandale ;  that  IS  of  the 
alleged  signers  had  either  left  the  place  or  could 
not  be  found  or  had  never  been  known  to  be 
there;  that  8  of  the  alleged  signers  were  only 
temporary  residents  and  had  no  permanent  home 
in  the  vicinity ;  that  7  of  the  allseed  risnera  were 
minors,  children  of  the  signers  of  Uie  petition; 
that  one  signer  resided  within  2  miles  of  Hallan- 
dale and  did  all  bis  business  there. 

"This  respondent  forttter  says  that  investiga- 
tion showed  that  a  number  of  the  alleged  sign* 
era  had  no  recollection  ot  ever  aignin^  the  pe- 
tition, while  others  had  requested  their  names 
to  be  taken  therefrom  before  the  petition  was 
forwarded  to  the  Railroad  Commiauoners. 

"And  tbia  respondent  farther  answering  at- 
legea  that  not  a  single  one  of  the  dgnm  ox  the 
petition,  except  R.  H.  Seymour,  the  attorney  for 
the  petitioners,  ever  apneared  before  the  Rail- 
road Commissioners  at  tne  hearing  and  testified 
to  a  single  fact  warrandng  the  making  of  the 
order  for  the  establishing  ttf  a  atatlOT  agency  at 
Ojos. 

"And  this  respondent  further  says  that  R-  H. 
Seymour  does  not  live  at  Ojua  or  near  there, 
but  that  he  is  an  attorney  at  lav  residing  in 
Miami  and  having  bis  office  and  place  of  resi- 
dence in  that  city. 

"(4)  And  for  an  answer  to  the  fourth  para- 
grairfi  of  the  alternative  writ  this  respondent 
acys  that  it  is  true  that  on  the  14th  day  of  Feb- 
ruary, 1916,  the  said  Railroad  CtHnmissitmeni 
did  make  and  enter  their  Order  No.  466  in  man- 
rer  and  form  aa  set  forth  in  said  paragraph  4 ; 
but  this  respondeat  says  that  said  order  waa  un- 
reasonable and  unjust  for  the  following  rea- 
sons,  to  wit:  That  the  flag  station  at  Ojns  is 
situated  on  the  main  line  of  the  Florida  East 
Coast  Railway  between  Jacksonville  and  Miami, 
over  which  main  line  a  large  number  of  freight 
and  passenger  trains  pass  every  day :  that  some 
time  before  the  issuing  of  this  order  tbia  re- 
spondent was  required  to  establish  a  r^lar 
agency  statimi  at  Hallandale,  situated  a  trifle 
more  than  two  miles  from  Ojus;  and  this  re- 
spondent, after  giving  due  consideration  thereto, 
established  said  regular  agency  station  at  Hal- 
landale; that  still  later  the  Railroad  Commis- 
sfoners,  by  their  Order  No,  434,  dated  the  17th 
day  of  February,  1914,  required  this  respondent 
to  establish  a  regular  agency  station  at  Ful- 
ford, only  1.8  miles  from  Ojus;  and,  although 
this  respondent  did  not  think  tbe  business  at 
Fulford  called  for  tbe  establishment  of  a  r^lar 
agency  statitm,  nevertheless,  because  of  tbe  exist- 
ence of  Ojua,  1.8  miles  north  of  Fulford  and  to 
enable  all  persons  living  and  doing  business  be- 
tween Hallandale  and  Fulford  to  have  the  ad- 
vantage of  two  agency  stations,  this  respondent 
established  a  regiilar  agency  atatiou  at  Fulford ; 
and  that  said  regular  agency  atations  at  Fulford 
and  Hallandale  edsted  at  the  time  al  Sling  the 
petition  from  Ojus  and  still  exist :  and  this  re- 
spondent says  that  from  Fulford  to  Ojus  and 
from  Ojua  to  Hallandale  is  a  county  road  paved 
with  rock,  affording  quick  and  easy  transit  to 
all  persons  living  between  Hallandale  and  Ful- 
ford to  drive  to  either  station  and  transact  busi- 
ness with  a  regular  a^ent  at  either  Fulford  or 
Hallandale;  that,  in  addition  thereto,  beginning 
the  2d  of  Matdi,  1915,  this  respondent  es- 
tablished a  temporary  agent  at  Ojus  during 


tbe  shipping  season,  wfaldi  temporary  sgent  waa 
still  at  Ojus  at  tbe  time  of  filing  tbia  return, 
although  this  respondmt  says  that  the  presence 
of  said  temporary  agent  at  Ojus  was  not  neces- 
aary  for  the  prcxnpt  and  faithful  transaction  of 
business  there;  bnt  that  he  was  established 
there  to  afford  fnrtber  facilities  to  shippers  at 
Ojus  during  the  shipping  season. 

"And  further  answering  paragraph  4  this 
respondent  says  that  during  the  months  when 
there  is  no  temporary  agent  at  Ojus  tbe  business 
is  easily  and  efficiently  transacted  by  the  re- 
spondent's conductors  on  trains  and  the  train 
crews ;  that  tbe  close  proximity  of  Fulford  and 
Hallandale  and  tbe  excellent  county  roads  from 
Falford  to  Oins  and  Ojus  to  Hallandale  and 
also  the  numerous  private  settlement  rock  roads 
enable  all  persons  desiring  to  communicate  with 
any  estaUisbed  regular  i^«icv,  to  speedilj  and 
quickly  vidt  either  Hallandale  or  Fulford  for 
that  purpose.  Annexed  hereto  la  a  plat  or  map 
riiowing  the  location  of  the  three  stattons  of  Ful- 
ford, Ojus  and  Hallandale  with  the  surrounding 
territoiy  of  each,  the  roads  and  the  aoceasiUlity 
from  Ojus  to  both  Hallandale  and  Falford, 
which  plat  Is  nurked  Exhibit  1,  and  this  re- 
spondent praya  it  may  be  taken  as  a  part  of  this 
return. 

"And  tbia  respondent  respectfully  submits  that 
it  is  impracticable  and  nnreaaonable  to  require 
a  railroad  company  to  eatabllsb  r^tar  agency 
stations  In  such  close  proximity  to  each  other  as 
Order  No.  466  requires ;  and  that  it  is  not  un- 
reasonable to  require  the  public  to  travel  a  short 
distance  to  transact  business  with  a  regular 
agent. 

"And  forther  answering  paragraph  4  of  tbe 
alternative  writ  this  respondent  says  that  tbe 
main  line  of  respondent's  road  is  already  ovet^ 
crowded  with  regular  agency  stations  at  short 
distances  from  each  other,  most  of  which  have 
been  established  by  order  of  the  relators  (the 
Railroad  Commissioners),  over  tbe  protests  and 
objections  of  this  respondent  and  only  ultimately 
complied  with  to  avoid  litigat|on  and  conflict 
with  said  Railroad  Commissioners,  the  effect  of 
which  is  necessarily  to  impede  and  delay  the 
movement  of  all  of  its  trains  and  to  render  it 
more  difficult  to  properly  and  efficiently  perform 
its  corporate  functions  in  the  speedy  transit  of 
passengers  and  fright ;  that  it  Is  anreasonable 
and  unjust  to  require  the  respondent  with  ita 
limited  ousiness  to  establish  regular  agency  sta- 
tions as  close  as  1.8  miles  apart,  and  to  thereby 
impose  upon  this  respondent  a  fixed  annual  ad- 
ditional charge  and  an  additional  permanent  in- 
vestment, as  hereinafter  set  forth. 

"And  further  answering  paragraph  4  this  re- 
spondent says  that,  to  establish  a  general  agency 
station  at  Ojus,  it  will  be  necessary  not  simply 
to  remodel  the  existing  building,  but  to  constmct 
a  freight  and  passenger  station  building  and 
also  a  residence  for  the  agent  there;  that  the 
average  cost  of  conatructing  such  buildings  with 
the  necessary  supplies  and  equipment  would  be 
$4|170,  and  the  annual  cost  of  maintaining  aucb 
agency  would  not  be  less  than  $1,388;  that  in 
addidm  thereto,  this  raspcmdent  would  have  to 
obtain  the  money  with  wblch  to  make  this  per- 
manent investment,  thereby  adding  an  annaal 
charge  of  approximately  ¥250  and  imposing  up- 
on this  respondent  an  additional  annual  ex- 
pense of  approximately  $1,600. 

"And  further  answering  paragraph  4  this 
respondent  says  that  for  the  fiscal  year  «idine 
June  90.  1913,  tiie  entire  gross  earnings  of  t^e 
station  at  Ojus  were  $22,020.48,  of  which  the 
frelgbt  forwarded,  exclusive  <^  rock,  amounted 
to  $16,233.25 :  that  of  this  $16,233.25,  S15.T50.- 
42  was  forwarded  during  tbe  months  of  f^bm- 
ary,  March.  April  and  May,  leaving  a  balance 
of  $482.83  during  the  remaining  eight  months; 
the  earnings  from  freight  received  amounted  to 
$3,645.67,  of  which  $1,890.47  were  during  the 
mmiths  of  February,  Mareb,  April  and  May, 
leaving  $1,756.20   tor   tbe   remaining  ^bt 


Digitized  by  Google 


ffTATE  T.  FLORIDA  EAST  00 AST  BT.  00. 


647 


raoBthfi ;  the  TMt^HPDfer  carniiiRs  in  and  oat 
amoQDted  to  $2,490.05,  of  which  $1,318.40  were 
darinff  the  months  of  Febraary,  March,  April 
and  Ha7,  leaving  $1,177.6S  for  the  remaining 
debt  months;  that  of  the  entire  gross  earnings 
of  $22,920.48,  $18,959^  were  during  the  four 
months  of  February,  March,  April  and  May, 
leaving  only  $3,961.19,  which  included  $545.51 
rock  forwarded,  for  the  remaining  eight 
mooths  of  the  year.  MtA  this  respondent  says 
that  daring  these  eight  months  the  presence  of 
a  resident  agent  at  Ojus  was  unnecessary ;  that 
be  would  have  bnt  little  or  nothiug  to  do. 

"And  this  respondent  says  that  for  the  Bscal 
year  ending  Jane  30,  1914,  the  gross  earnings  at 
Ojus  station  increased  to  $48,470.S4;  but  this  re- 
spondent respectfully  shows  that  this  increase 
was  purely  temporary ;  that  during  the  fiscal 
year  ending  June  30,  1914,  the  freight  from 
oranges,  lemons  and  limes  increased  to  $1,322.93, 
while  the  receipts  from  vegetables  decreased  to 
$7,441.46  (being  less  than  half  the  amount  of 
the  receipts  for  the  prerions  year);  that  the  re- 
ceipts mm  shipment  of  rock  Increased  from 
$545.51  for  the  fiscal  year  ending  June  30,  1913. 
to  $32,006.64.  being  practically  two-thirds  of  the 
entire  gross  business  of  Ojosi  that  of  $40,937.36 
of  freight  forwarded  dunne  the  fiscal  year  end- 
ing June  30, 1914,  $32,006.04  was  for  rock,  leav- 
ing $8,930.72  from  all  other  sources  of  freight. 
Of  this  sum  $7,551.79  was  shipped  during  thi 
nuHiths  of  February,  March.  April  and  May, 
leaving  only  $1^8.93  for  the  remaining  eight 
months  of  uie  year,  or  an  average  of  $172.37  per 
month ;  that  of  $4^69.91  from  freight  received, 
$1,746.70  was  during  the  months  of  February, 
Uarcb,  April  and  May,  leaving  $2,523.21  for  the 
mnaining  eight  months;  that  of  $3,263.07  earn- 
ed from  passengers  in  and  out,  $1,029.25  was 
during  the  months  of  February,  March,  April 
and  May,  leaving  $2,233.82  for  the  remaining 
eif ht  months ;  that  the  entire  gross  earnings  at 
Ojos  for  the  fiscal  year  endinx  June  SO,  1914, 
exclusively  of  rock,  amounted  to  $16.463.'ro,  of 
which  $10,327.74  were  during  the  months  of 
February,  March,  April  and  May,  leaving  $6,- 
135.96  for  the  remaining  eight  months  of  the 
year.  And  this  respondent  sa^  that  daring 
these  eight  months  uie  presence  of  a  resident 
■gent  at  Ojus  was  unnecessary ;  that  he  would 
liave  but  little  or  nothing  to  do. 

"And  this  respondent  says  that  for  the  fiscal 
year  ending  June  30,  1915,  the  gross  earnings  at 
Ojus  station  were  $55.85a52;  that  of  this 
amount  $36,114.21  was  for  rock;  that  of 
137.62  from  freight  forwarded  exclusively  of 
rock,  ^536.64  was  during  the  months  of  Feb- 
ruary, March,  April  and  May,  leaving  only  $620.- 
08  for  the  remaining  elxht  months  of  the  year; 
that  of  $5,984.10  from  freight  received,  $2,612.- 
98  was  during  the  months  of  February,  March, 
April  and  Hay,  leaving  $3371.12  for  the  remain- 
ing  eight  months ;  that  of  $4,602.59  earned  from 
passengers  in  and  out,  $1,465.38  was  during  the 
months  of  February,  Alarch,  April  and  May, 
leaving  $3,137.21  for  the  remaining  eight  months; 
tliat  the  entire  gross  earnings  at  Ojus  for  the 
fiscal  year  ending  Jane  80,  19101,  ezclnsiTe  of 
rock,  were  $19,74431,  of  which  $12,615  were 
during  the  months  of  February,  March,  April 
and  May,  leaving  $7,129.31  for  the  remnining 
eight  months  of  Uie  year.  And  this  respondent 
says  that  during  these  eiriit  mmths  the  presence 
of  a  resident  agent  at  Ojus  was  unnecessary; 
that  he  would  have  but  little  or  nothing  to  do. 

"The  respondent  annexes  hereto  statement  of 
(rei^t  forwarded  from  Ojus  for  fiscal  year  end- 
ing June  30,  1913,  including  all  classes  except 
rods,  marked  Exhibit  2 ;  statement  of  freight  re- 
ceived at  Ojus  for  fiscal  year  ending  June  SO, 
1913,  marked  Exhibit  3;  stntemcnt  of  passen- 
ger business  at  Ojos  for  fiHcal  year  ending  Jane 
30,  1013,  mariied  Exhibit  4;  statement  of 
Mght  forwarded  from  OJus  fw  fiscal  year  end- 
ing Jane  SO.  1914,  Induding  all  classes  except 
loAt  narked  Exhi^t  0;  statement  of  frei^t  re- 


I  ceived  at  Ojus  for  fiscal  year  ending  Jane  30. 

'  3914,  marked  Exhibit  6;  statement  of  passen- 
ger business  at  Ojus  for  fiscal  year  ending  June 
30,  1914,  morked  Exhibit  7;  statement  of 
freight  fbrwardcd  from  Ojus  for  fiscal  year  end- 
ing June  80,  1915,  including  all  classes  except 
rock,  marked  Exhibit  8 ;  statement  of  freight  re- 
ceived at  Ojus  for  fiscal  year  ending  June  30, 
1915,  marked  Exhibit  9;  statement  of  passenger 
bnsinesa  at  Ojus  for  fiscal  year  ending  June 
30,  1915,  marked  Exhibit  10;  a  statement  of 
the  rock  forwarded  from  Ojus  for  the  fiscal 
year  ending  June  30,  1913,  marked  Exhibit  H: 
statement  of  rock  forwarded  from  Ojus  for  fiscaf 
year  ending  June  30,  1914,  marked  Exhibit  12; 
statement  of  rock  forwanled  from  Ojus  for  the 
fiscal  year  ending  June  30,  1915,  marked  Ex- 
hibit 13. 

"And  this  respondent  further  answering  says 
that  this  business  In  rock  is  necessarily  tempo- 
rary in  its  character  and  cannot  form  the  basis 
for  requiring  the  establishment  of  a  permanent 
agency  station  and  maintaining  a  permanent 
agent  at  Ojos;  that,  exclusive  of  rock,  for  the 
fiscal  year  ending  June  30. 1913.  the  entire  busi- 
ness at  Ojus  amounted  to  $22374.97;  that  dur- 
ing the  fiscal  year  ending  June  30,  1914,  exclu- 
sive of  rock,  the  entire  butoness  at  Ojns  was 
only  $16,463.70,  showing  a  dedine  of  nearly 
$6,000  from  the  business  of  the  previous  year; 
that  during  the  fiscal  year  ending  June  30, 1915, 
exclusive  of  rock,  the  entire  business  at  Ojus 
was  $19,744.32,  showing  a  decline  of  $2.630.6B 
from  the  business  of  1913, 

"And  this  respondent  further  answering  says 
that  the  regular  and  legitimate  business  at  Ojus 
consists  of  vegetables  and  fruits,  the  great  mass 
of  which  is  moved  during  three  or  four  montiis 
each  year,  leaving  but  very  small  business  dar- 
ing the  balance  of  the  year ;  and  that  this  busi- 
ness is  all  that  the  respondent  can  look  to  from 
Ojus  station  as  a  matter  of  permanent  source  of 
income;  that,  as  a  matter  of  fact,  as  hereinbe- 
fore set  forth,  the  rock  business  described  and 
set  forth  is  neither  received  at  nor  forwarded 
from  Ojus  station  proper,  but  is  simply  cred- 
ited to  Ojus  for  convenience,  there  being  no  sta- 
tion of  any  kind  at  the  Ojns  rock  pit  spur,  whidi 
consists  of  a  spar  constructed  to  the  ^t  and 
maintained  by  this  respondent, 

"And  this  respondent  farther  answering  says 
that,  white  the  earnings  from  rock  are  credited 
to  Ojus  and  billed  from  Ojus.  as  a  matter  of 
fact,  all  of  these  rock  shipments  are  handled 
from  the  Ojos  rock  pit  spur,  some  six-tenths 
of  a  mils  from  Ojns  station  <mi  conductors'  way- 
bills and  at  estimated  weights  and  that  it  is  not 
necessary  that  an  agency  station  be  established 
at  Ojus  for  the  convenience  of  shipments  of 
rock,  because,  even  if  there  was  an  agent  estab- 
lished at  Ojos,  it  woaU  be  aeeessary,  for  the 

firompt  and  effidoit  operation  of  this  company's 
reight  trains,  to  still  receive  and  handle  tills 
rock  at  the  Ojus  rock  pit  spur  and  to  ship  the 
same  on  conductors'  waybills. 

"And  this  respondoit  says  that  the  shipment 
of  this  rock  is  temporary,  bring  for  road  poi^ 
poses;  that  this  freight  is  handled  at  such  a 
low  rate  for  the  purpose  of  encouraging  road 
building  as  to  be  almost  at  the  cost  of  trans- 
portation, and  leaves  this  respondent  but  little 
or  no  profit  for  the  handling  of  the  freight; 
that  necessarily  this  business  will  cease  with  the 
completion  of  the  roads  and,  as  a  matter  of  ne- 
cessity, cannot  be  permanent 

"This  respondent  further  answering  says  that 
the  freight  received  during  the  fiscal  year  end- 
ing June  30,  1914,  amounted  to  $4,269.91,  being 
onlf  $624.24  in  excess  of  the  freight  received 
during  the  fiscal  year  ending  June  30,  1013 ; 
that,  while  all  of  this  freight  is  credited  to 
Ojus  station,  as  a  matter  of  fact,  a  large  part 
of  it  was  delivered  at  Ojus  rock  pit  spur  for  the 
convenience  of  the  workmen  engaged  in  getting 
out  the  rock;  that  the  total  amount  received 
from  passengers  out  had  decreased  $14-40  for 
the  fiscal  year  ending  Jane  SO,  1914.  and  for 
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passenscra  In  bad  Increased  $781.42,  but  this  in- ' 
crease  waa  practically  oil  due  to  papucnsera  eot- 
ting  off  at  Ojus  etntion  aiid  proceeding  to  Ojus 
rock  pit  spar  to  work  in  Rettiog  out  ruck. 

*"rhia  respondent  further  answering  says  that 
during  these  mtmths  tbf  public  patronizmtr  the 
agency  is  kept  fullj  advined  and  informed  of  tlie 
arrival  and  departure  of  nil  freight  and  pas- 
senger trains;  that  these  trains,  save  in  excep- 
tional cases,  arrive  and  depart  regularly  ac- 
cording to  schedule  time,  delays  being  infre- 
quent and  due  solely  to  causes  tiiat  conld  not 
be  foreseen  or  guarded  against;  that  during 
these  months  the  conductor  and  train  crew  of 
all  freight  and  paaseniier  trains  fully  perform 
all  the  duties  that  would  be  imposed  upon  em- 
ployes regularly  stationed  there;  that  tbey  re- 
ceive and  deliver  freigbts  promptly;  that  p«b- 
sengers  are  not  put  to  any  inconvenience  or 
expense:  that  there  Is  now  at  Ojus  a  flag  sta- 
tion building  affording  the  most  adequate  facil- 
ities; in  fact,  during  the  year  being  far  in  ex- 
cess of  any  regmrements  «Uher  of  passengers 
or  freight. 

"And  further  answering  said  paragraph  4  this 
respondent  says  that  a  number  of  the  signers 
of  the  petition  reside  at  Miami  Gardens,  a  set- 
tlement about  equal  distance  from  Pulford  and 
Ojus ;  that  at  the  time  of  the  signing  of  the 
petition  and  at  the  present  time  nearly  all  of  the 
residents  of  Miami  Gardens  receive  their  mail 
and  transact  their  business  at  Fulford;  that 
a  number  of  the  signers  of  the  petition  are  actu- 
ally closer  to  Ilnllandale  than  they  are  to  Ojus; 
that  otiiera  are  .^ct^lally  closer  to  Fulford  than 
thry  are  to  Ojus;  and  that  practically  the  en- 
tire population  doing  business  at  Ojus  could 
tran.vact  their  business  at  HaUandale  and  Ful- 
ford without  having  to  travel  exceeding  2^ 
miles  in  any  direction.  And  this  respondent 
says  that  it  established  a  flag  station  at  Ojus 
when  there  was  no  regular  agency  station  at 
either  HaUandale  or  Fulford  for  the  local  con- 
venience of  the  settlers;  but  that,  after  the  es- 
tablisliing  of  a  regular  agency  station  at  Ilal- 
landalc  and  at  Fulford,  it  was  and  is  unjust 
and  unreasonable  to  require  this  respondent  to 
establish  a  third  r^ular  station  between  Hal- 
landale  and  Fulford,  the  distance  between  Plal- 
landale  and  Fulford  being  only  about  4  miles; 
that  this  respondent  proposes  to  continue  the 
nonagency  station  at  Ojus  and  every  year  dur- 
ing the  shipping  season  during  the  months  of 
February,  March,  April  and  May,  at  Ojus  to 
place  a  temporary  agent  there;  but  insists 
that  the  facts  herein  set  forth  show  that  it  is 
imreasonabie  and  unjust  to  require  a  regular 
agent  there  during  the  remaining  8  months  of 
the  year  and  to  impose  upon  this  respondent  a 
large  additional  permanent  investment  and  a 
large  additi<nial  annual  expenditure  for  the 
maintenance  of  another  regular  agency  statioo. 

"And  further  answering  this  respondent  says 
that  the  freight  business  at  Ojus  is  fluctuating, 
uncertain  and  dependent  largely  upon  climatic 
conditions,  as  shown  by  the  freight  earnings 
hereinbefore  set  forth  and  the  exhibits  attach- 
ed ;  and  that  the  passenger  traffic  is  also  lai^ly 
fluctuating,  as  shown  by  the  earnings  hereinbe- 
fore set  forth  and  the  exhibits  attached. 

"And  further  answering  this  respondent  says 
'that,  under  and  by  virtue  of  the  onlera  emanat- 
ing from  the  relators  (the  Railroad  Commission- 
ers of  Florida),  it  has  already  been  forced  to 
construct  regular  agency  stations  unreasonably 
close  to  each  other;  that  it  has  heretofore  sub- 
mitted to  these  orders,  after  protesthig  against 
them,  to  avoid  litigation  with  the  relators  (the 
Railroad  Commissioners  of  Florida),  and  to 
comply  as  much  as  possible  with  the  rules  and 
orders  of  the  relators;  that  these  stations  are 
now  so  multiplied  in  close  proximity  to  each 
other  as  to  already  hinder  and  delay  the  move- 
ments and  operations  of  trains,  some  of  these 
regular  agency  stations  being  already  closer  to 
each  other  than  the  average  distance  between 


regular  agency  stations  on  the  Pennsylvanii 
Railroad  where  the  population  and  business 
are  enormously  greater  than  on  the  line  of  the 
respondent,  the  average  population  on  vhidi, 
according  to  the  census  of  1910,  bdng  but  t 
trifle  over  9  persons  to  the  mile ;  that,  by  rea- 
son of  the  orders  of  the  relators  (the  Florida 
Railroad  Gommisri<nierB)  heretofore  made  es- 
tablishing regular  agency  stations  on  the  line  of 
this  road,  the  investment,  expense  and  the  an- 
nual expenditures  of  the  road  have  been  increas- 
ed already  'bo  unreasonably  out  of  proportion 
to  the  convenience  afforded  to  the  public  as  to 
impose  an  unlawful  burden'  on  this  company, 
and  that  the  proximity  of  a  regular  agency  sta- 
tion at  Fulford.  only  1.8  miles  from  Ojus.  and 
a  regular  agency  station  at  HaUandale,  only  2S 
miles  from  Ojus,  affords  .to  the  pnblic  at  Ojus 
all  reasonable  convenience,  in  addition  to  the 
facilities  already  afforded  the  public  there,  as 
hereinbefore  set  forth;  and  that  to  cMabli^ 
a  regular  agency  station  at  Ojus  in  such  dose 
proximity  to  the  regular  agency  stations  at  Ful- 
ford and  HaUandale  will  be  to  impose  upon  this 
respondent  a  burden  out  of  proportion  to  any 
added  convenience  to  the  public  at  Ojus. 

"And  for  answer  to  the  6th  paragra^  of  the 
alternative  writ  this  respondent  says  that  it  is 
true  that  this  respondent  has  not  obeyed  the  or- 
der of  the  said  commissioners  because  this  re- 
spondent says  that  said  order  is  unjust,  anrea- 
sonable  and  oppresrive;  that  It  was  made  with- 
out evidence  as  to  the  necessity  for  the  estab- 
lishing of  a  regular  agency  station  at  Ojus,  or  if 
any  evidence  was  taken,  it  was  taken  ex  parte 
and  the  witnesses  were  seen,  or  written  receiv- 
ed without  this  respondent  having  an  opportani- 
ty  to  eonfrrat  and  cross-examine  said  witnesses, 
or  to  rebut  their  testimony,  or  to  examine  any 
written  testimony  or  address  cross-interroga- 
tories to  those  giving  the  written  testimony; 
and  that  throughout  the  proceedings  this  re- 
spondent was  deprived  of  its  constitutional  rlfi^it 
of  due  process  of  law  and  in  disregard  of  the  de- 
cisions of  this  court. 

"And  further  answering  the  fifth  paragraph 
this  respondent  says  that  the  financial  condition 
of  the  Florida  East  Coast  Railway  does  not 
warrant  the  expenditure  necessary  to  establish 
a  regular  station  agency  at  Ojus  or  the  annnal 
fixed  charges  necessarily  following  the  establidi- 
ment  of  such  agency;  that  the  Florida  East 
Coast  Railway  Company  never  has  and  it  is 
not  now  eammg  a  reasonable  profit  on  its  in- 
vestment* 

"And  farther  answering  this  respondent  says 
that,  while  In  previous  years  there  has  been 
only  a  small  Increase  in  the  freight  bunnca 
but  a  good  increase  In  its  passenger  burinesi, 
for  the  fiscal  year  ending  June  30,  1015.  the 

Jassenger  traffic  of  tills  respondent  decreased 
170,014.78  and  the  freight  business  increased 
3!142.915.04;  the  aggregate  gross  business  be- 
bg  94-803.54  less  than  the  previous  year;  and, 
as  heretofore  stated,  nothing  bnt  the  most  dras- 
tic economies  practiced  during  the  fiscal  year 
ending  June  80,  1015,  enabled  uiis  respondent  to 
show  an  increase  of  gross  profits ;  and,  as  here* 
tofore  and  hereinafter  stated,  this  limltstioB 
of  expense  cannot  continue ;  that,  on  the  eoo- 
trary,  the  expenditures  are  likely  to  increiM 
while  there  is  no  immediate  prospect  tot  any 
large  increase  In  the  gross  bnstness  of  the  con* 
pany. 

"And  the  re^Msdent  forther  answering  msa 
that  its  total  earnings  and  total  expenditures 
for  the  fiscal  year  ending  June  80,  1911,  were 
as  follows: 

GrosB  earnings   }i,mXI^X 

BxpeHBeB,  less  taxes.  Interest  and  othsr 
charges    l,«IS.nMI 

Net  earnings   $1,577,6^.0 

Intereet,  taxes  and  other  charges   1,510,{}T.1I 

Burplus  I  fr,UMI 
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teregt  per  annum  has  hnim  *i.  . 

cause  of  econoi^^  i^tWSl^H  «*P«»d«it,  be- 
haa  been  able  to        4  L?^?""  ^''v**^  n»d, 
mortgage  bonda,  l5t  du^iS.,^*' 
years   pa^t  the  aypp«™         \  <>'  'our 

It  also  has  outstandK  MOO^T"": 
certificatea  benrinrin?!.-!:"?:^  °^  car  trust 
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Pwmerty.       ^  P«Mnt  value  of  respondent'B 

li.?SoVy?t"S'a'  *^"k^  respondent 
uive^tment  Thi«^^=  reasonable  profit  on  its 
the  y^ryUinit^^'J^ir^°X'  ^^'^  "a^s  thai , 
that  BniesB  the  b^S,em^of"*i,^°  »^''<' 
^r?el^  increase  duS^he  nrJL^'°4'^'M' 
"  w  improbable  that  thi»  ^LJ^^  ^^'^^  >'ear, 
•We  to  earn  as  much  as  it  ,im  I'e 
««reading  June  si!;  1915'       ''"'^^  the  fiscal 

enSSA^irs^^^^^  ?f^-  the 
»n»on  with  the  earnr™^^^  '^'th  a  com- 

Tear  <mdin/ JSie^^Yfi^i^-  for  the 
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thaUhe'j'r^A'rtyT''^^^^^^  ^'^Pondent  says 
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are  or  have  been  ciSw-  ♦i.^^'if^^J'  whatsoever 
and  stoctaiha^^bS^^  that  aU  of  the^^  bonds 

that  the  small  i™'thcr  answerine  savs 

^ej  «t^Sn;S'JS:«^  wadequitTS 
ainkiiig  fund  of  S  wSd^^.^l!'*  ">at  it  ha.  no 
keep  up  its  railS'i^^H' J??'  **  ««np*Ued  to 
est  standard  of  Sidi^on  the  bigt 

«on  of  this  court,  now  the  d^i- 

i>"preme  Court  of  ttl  ?r„lS*B°/  to  the 

"Pondent  is  thr«atenS  with"?*  ro- 
of revenue  agg^gaSnKlSrSw?"^''"  WdacOon 
order  of  the  MatonT  rfhriS'^  annum,  by 
ers  of  Florida)  aSh'Sl  Sl'/j^-^.  Commission- 
cento  across  tbVbS^lt^Iy^'}^''^^^^^'*^'^ 
BonviUe;  nod  that  rtllr!      Palatka  and  Jack- 

by  the  order  of  the  reS?o?a  ftr^'^.r''/'J?"'" 
,  i^oners  of  Florida)  amlnl-i  *  ^""^ad  Corn- 
order  was  surtaS  hv  Tna'^'^'f  ]»■  ^^fch 
writ  of  error  befow  thJ  TIn?t»TJ5  <» 
[Court;  that,  in  addition  t^  til  Supreme 
and  under  the  ordeS  of  IJS'"  the  law 

Commission  and  thllntewtaW'^^  Railroad 
mission,  this  wSndSit  i?^jF°-"5*"»  Com- 

lar^e  increases^SpeSkL^th^^^  "^''i!* 
produced  on  its  line  '  *hnt  the  f reisht 

of  fruit  and  TepTSbfps  whi?:''Jf''''  Principally 
m  volume  and  (ainot  be  d^S.^  ".''"'^t^  ^''^atly 
,  reatilar  or  steSy  income  -    tJ^  'i?*'" 
cotton,  phosphate  or  k«nn'r. 

Ime  oitSiarwp^nd^nt'S  ^d-^^^^  ?°  the 
business  Is  parelv  IwJ  lumber 
in  naval  stoVes  iJ  v«v'am«n*^fh  »t»  buriness 
principal  railroads  in  Se  sTati'of  /J'^°'^«'■ 
port  more  fruit  and  w<«*=ki  ^  fjo^ida  trons- 
^por-dent's  ro7d  t^n^^^^^^SJ^^^  I''*" 
per  mile  of  the  two  m^inlfT^i  "  ^^e  tonnage 
Kreatrr  than  thatTf  tffJ  *«  n>u^ 

shown  byX  follow  n?^i^^.°^«"t-s  rood,  m 

submitted  un^^  S%^^S%'^^^°'  ofl"^ialIy 
aioners  of  ffidj"  "ailroad  Commis- 

June  80.  IWl-  ™  y«ar  ending 


fh-  *  interest  on 

btiV^whieh^p**^/  cent  per  an- 


Cnmpu-loon  of  FrslAts. 

.  -WS;.  an.--'— 

Atiaauc  C^--Line:--,ru,i."and-;V|i;; 
seaboard  Mr  iJ^:-i^ii-;iU  ;;^{^-  ^Jgj 

and  forest  products   ,oo^« 

At  aatic    Coast    Line,    lumtor,"  wili  ^ 
o  her"-«,  "7"  """f Phosphate  JJS 

naval   Btorea,   (oreat   producta.  phoa- 
phata  and  other  mining  producta.  and 
I    1,916,3« 

'  in  thls'^i^^f  between  the  roads 

SmpSilS'S  f^h?f 
Florida  East  Coaat,  produced  on  Una  ol 

Atlanuc  Coast  Unerpi^u;!^  OT  Hne  of 
road  a  HE  MK- 

Seaboard  Aip  Li'i^'"pi;i;iu,;^  on"ii;;"oi  ■  ' 

y^*"*    S.13S,46S 

frlT^fK*'*™  exdnded  the  Southern  BaUw» 
irom  these  compansons  because  thta  road  hmm 
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UtUe  w  no  mileaga  in  tike  state  d  Florida.  In 
its  most  Important  ran  it  uses  the  tracks  of  the 
Atlantic  Coast  Line  and  the  Seaboard  Air  lAne 
Hallway  to  find  access  into  Jacksonville. 

"The  mileage  of  the  Atlantic  Coast  Line  Rail- 
road in  Florida  is  less  than  four  times  that  of 
tiie  E^orida  East  Coast  Railway,  and  that  of  the 
Seaboard  Air  Line  Railway  in  Florida  is  less 
tiian  three  that  of  the  Florida  East  Coast  Bail- 
way,  while  the  Atlantic  Coast  line  Railroad  la 
Florida  handles  more  than  five  times  the  entire 
tonnage  of  the  Florida  East  Coast  Railway  and 
the  Seaboard  Air  Line  Railway  in  tiorida 
luuullaa  3%  more  than  the  entire  tonnage  of  the 
Florida  East  Coast  Railway.  The  a^regate 
tonnage  of  each  road  on  all  freights  handled  in 
Florida,  whether  produced  on  the  line  of  road  or 
not,  for  the  fiscal  year  ending  June  30,  1911,  is 
as  follows: 

Florida  Bast  Coast  lUUw^   78T,K8 

Seaboard  Air  Uoa  Railway   3,S30,088 

Atlantic  Coast  Line  Railroad  Company. .  4,0e7,8n 

"And  this  respondent  further  answerinjc  says 
that  the  mileage  of  the  other  main  roads  in  tUs 
state  continues  largely  in  excess  of  that  of  the 
Florida  East  Coast  Railway^and  that  the  popu- 
lation on  the  line  of  the  Florida  East  Coast 
Railway  is  much  less  per  mile  than  that  on  the 
other  principal  railroads  in  this  state ;  that  at 
the  time  of  hling  this  return  this  rsspondent  iiss 
not  received  a  later  statement  of  the  traffic  of 
the  Atlantic  Coast  line  Railroad  and  the  Sea- 
board Air  Line  Railway,  but  that  it  still  con- 
tinoea  per  ton  mile  largely  in  excess  of  this  re- 
qtondent's  line  of  road,  notwithatanding  the  de- 
pression in  lumber,  naval  stores  and  phos^te 
business,  caused  by  the  existence  of  the  war  In 
Europe. 

"And  further  answering  this  respondent  says 
that  it  operates  its  road  as  economically  in  every 
way  as  is  possible,  with  due  regard  to  the  safe- 
ty of  property  and  passengers;  that  it  pays  no 
higher  wages  to  its  employes  than  it  is  compelled 
to  pay  for  the  services  of  competent  and  ex- 
perienced men ;  that  it  purchases  supplies  and 
equipment  at  the  lowest  possible  prices  com- 
nensurate  with  the  kind  and  quality  it  is  com- 
pelled to  have  in  the  transaction  of  its  busi- 
ness ;  that  it  has  never  yet  earned  a  reasonable 
compensation  for  the  many  millions  of  dollars 
Invested  in  its  road ;  that  it  has  reached  the 
limit  of  economy  in  expenditures  and  that,  un- 
less  its  earnings  increase  during  the  present 
fiscal  year  in  proportion  to  the  necessary  in- 
crease of  its  expenditures  hereafter,  it  will  not 
be  able  to  pay  as  much  interest  on  its  second 
mortgage  bonds  as  it  has  paid  during  the  last 
fiscal  year ;  that  its  increase  of  freiriit  business 
has  i>een  lai^ely  doe  to  the  extenuon  to  Key 
West  in  freights  shipped  to  and  from  Cuba; 
that,  on  account  of  ctmpetition  with  ocean 
steamers,  tliis  frd^t  la  necessarily  carried  at 
only  a  fraction  over  the  cost  of  transporting  it 

"And  further  answering  this  respondent  re- 
peats that  it  is  unjust  and  unreasonable  to  re- 
quire it  to  establish  a  regular  agency  station 
at  Ojus;  that  there  does  not  raist  any  necessity 
for  estaUishing  such  an  agency  at  this  place; 
that  the  passengers  and  shippers  and  receivers 
of  freight  are  served  promptly  and  eflSciently; 
that  there  are  no  delays  either  in  the  receipt  or 
transmission  of  frei^t  and  no  just  cause  what- 
soever for  any  complaint  as  to  the  transaction 
of  business  at  Ojus ;  that  all  persons  desiring 
to  transact  business  with  a  regular  agent  can 
always  find  one  at  E^ilford,  1.8  miles  from 
Ojus,  or  at  Hallandale,  a  fraction  over  2  miles 
from  Oju& 

"The  premises  considered  and  having  fnlly 
answered  all  the  allenitions  of  the  alternative 
writ  and  standing  ready  to  prove  all  and  every 
the  allegations  of  this  answer,  the  resptHident 
prays  that  said  alternative  writ  be  dumissed 
with  its  costs." 


7  RBPOIKrEB  (Fla. 

We  omit  the  ezhibUs  attadied  to  tbe  i«- 

tnm. 

To  this  return  the  fallowing  donntw 

was  Interposed: 

"The  relators,  by  th^r  attcnney,  deanr  to 
the  return  filed  by  the  respondent  and  say  that 
the  same  Is  bad  in  anbstancek 

**GroaDcb  of  Donarrer. 

"(1)  ^e  return  does  not  show  tiiat  the  order 
of  the  Railroad  Gommlssitmers,  on  which  this 
suit  is  based,  was  unreasonable  and  nnjnst 

"(2)  The  return  does  not  show  that  respondent 
was  deiHrived  of  any  constitutional  ri^t. 

"(3)  Tb«  fact  that  no  witnesses  were  exam- 
ioed  by  the  Railroad  Commissioners  does  not 
warrant  the  conclusion  that  there  was  no  evi- 
dence before  them  as  to  the  necessity  for  an 
agency  at  Ojus. 

"(4)  Hie  return  does  not  show  that  there  was 
no  evidence  before  the  Commissioners. 

"((9  The  return  shows  on  its  face  that  tbp 
Oommissionen  had  evidence  before  than  in  tbf 
shape  of  the  sworn  answer  of  the  company  pv- 
ing  the  amount  of  earnings  from  this  station. 

"(6)  The  fact  that  if  an  agency  is  installed  at 
Ojus  *  *  *  it  will  result  in  a  pecuniary  loss 
to  respondent  does  not  |dve  rise  to  a  eonduaon 
of  uoreasonabloiese  in  uie  order  requiring  sudi 
facilities. 

"(7)  An  order  requiring  facilities  at  a  station, 
which  is  not  otherwise  unreasonable,  must  be 
complied  with  even  If  It  results  in  a  peconlarj- 
loBS  to  respondent. 

"(8)  If  tne  facilities  required  are  in  fact  nec- 
essary they  must  be  supplied  even  if  by  so  doing 
respondent  will  thereby  incur  a  loss. 

"(0)  The  fact  that  respondent  has  not  been 
able  to  pay  a  teastmable  rate  of  interest  on  its 
outstanding  bonds  and  other  obligatitms  doea 
cot  excuse  it  from  the  i>erformance  of  a  intj 
which  is  reasonably  necessary  for  the  comfort 
and  conveni^ce  of  its  patrona. 

"(10)  Inquiry  into  the  necessity  (or  an  agoiCf 
at  Ojus  is  an  administrative  fnncti<m.  Tbr 
question  as  to  the  necessity  tor  an  agency  b 
concladed  by  the  action  of  the  CommlusloiieK 
which  finds  that  an  agency  is  in  fact  necessat}'. 

"(11)  It  does  not  appear  from  the  return  that 
compliance  with  the  order  will  impose  burdens 
on  resp<mdent  so  out  of  proportion  to  the  bene 
fits  to  be  derived  therefrom  by  the  public  u 
to  render  the  order  arbitrary  and  nnreas«iable. 

"(12)  The  return  shows  that  the  business  Rt 
said  station  is  large  and  IncrMising;  that  re- 
spondent voluntarily  established  an  agency  there 
during  certain  months  of  the  past  year. 

"(18)  Hie  return  presents  no  ram  defense  to 
tiie  writ" 

At  the  same  time  tiie  relators  filed  their 
motion  to  strike  certain  portions  of  the  re- 
turn. We  see  no  occasicm  for  setting  out 
this  motion.  It  Is  suffldeot  to  say  that  it 
Is  addressed  practically  to  the  entire  return, 
at  least  to  the  material  parts  thereot  and 
seeks  to  readi  the  same  matter  and  accom- 
plish the  same  remit  as  la  sought  by  the  de- 
murrer. 

[1, 2]  It  Is  contended  tqr  tbe  respondent 
that  the  instant  case  Is  ruled  by  the  case 
of  State  ex  reL  Railroad  GommlsstoneK 
v.  Florida  East  Coast  Railway  Ca,  69  FU. 
165.  67  South.  800.  There  is  a  dilTerenoe 
of  (qdnlon  amcmg  the  monbers  of  the  court 
as  to  whether  or  not  we  can  say  In  the  in- 
stant case,  as  a  majority  oC  the  court  held  In 
tbe  cited  case,  that: 

*'It  appears  in  the  return  of  the  respondent 
which  was  demurred  to  by  the  relators  that  no 
testimony  was  taken  by  the  Railroad  Coniair 
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donen  to  Aow  anj  ntemAtj  for  tbe  eatafjliBh- 
ment  of  socli  anncy,  that  no  witnessea  were  ex- 
amioed,  that  t£ere  was  no  evidence  before  the 
CommissIoDers  of  an?  delay  on-  the  part  of  the 
respondent  in  handling,  receiving  or  delivertng 
fr^t  at  the  Mid  pMot,  and  that  the  order 
was  made  without  evidence  as  to  the  neceadty 
for  establishing  audi  an  agency." 

It  may  be  that  as  to  the  return  In  the  In- 
stant case  sliowing  that  no  testimony  wns 
taken  by  the  Railroad  Commissioners,  that 
no  witnesses  were  examined,  and  that  there 
was  no  evidence  before  tbe  Commissioners  of 
any  kind  as  to  the  necessity  for  establishing 
an  agency  station  the  instant  case  can  be 
dUferratlated  trom  the  cited  case.  Be  that  as 
It  may.  We  are  of  the  (^>lnlon  that  there  is 
no  necessity  for  discussing  and  deciding  this 
pohkt  We  tblnlc  that  the  matters  of  fact  set 
oat  In  Oie  return  In  the  Instant  case  make  a 
stronger  showing  In  fttvor  of  tbe  reqwndent 
than  was  made  by  the  retnm  In  the  cited  cue. 
It  Is  elementarr  tliat  a  demnner  to  a  plead- 
ing admits  the  tmtb  of  aU  sodi  matters  of 
bet  as  are  snfflcioitly  pleaded.  It  Is  clearly 
and  distinctly  aet  forth  in  the  retnm  that 
the  respondent  bas  an  agency  statlm  at 
nallandale,  "sltnated  a  trifle  more  than  2 
miles  from  OJiiB,**  and  another  "agency  sta- 
tion at  FnUord,  only  IS  miles  from  OJna** 
It  further  appears  from  the  return  that  the 
principal  amount  of  business  transacted  at 
OJus  is  during  a  period  of  four  months,  dur- 
ing which  time  the  respondent  kept  and  main- 
tained a  "temporary  agent"  at  such  station. 
It  also  further  appears  from  tbe  return  that 
a  large  portion  of  the  business  credited  to 
the  station  of  OJus  condsta  of  rode,  which 
"rock  ahlpments  are  bandied  from  the  OJus 
rock  pit  spur,  some  six-tenths  of  a  mile  from 
OJds  station  on  oondnctors'  waybills  and  at 
estimated  weights,  and  that  It  la  not  neces- 
sary that  an  agency  station  be  established  at 
OJus  for  the  convenience  of  ahlpments  of 
rock,  because,  even  If  there  was  an  agent  es- 
tablished at  OJuB,  It  would  be  necessary,  for 
tbe  prompt  and  efficient  operation  of  this 
company's  freight  trains,  to  still  receive  and 
haodle  this  rock  at  the  OJus  rock  pit  spur 
and  to  ship  the  same  on  conductors'  way- 
bills." 

In  other  words,  we  are  of  the  opinion  that 
the  matters  of  fact  set  out  In  the  return, 
which  we  have  copied  above,  and  admitted  to 
be  true  by  the  demurrer,  show  that  the  or- 
der la  unreasonable,  and  that  no  necessity  ex- 
ists for  tbe  establishment  of  an  agmcy  station 
St  Ojxm,  as  required  by  the  order  of  tbe 
Railroad  Commissioners,  which  we  have  cop- 
ied above.  In  this  respect  we  think  that  the 
principles  enondated  In  tbe  dted  case,  which 
we  shaU  not  repeat  here,  are  controlling. 

It  necessarily  follows  that  the  demurrer 
and  motion  to  strike  are  overruled,  with 
leave  to  the  relators  to  Join  Issue  upon  the 
aTenoenta  at  tbe  return,  aa  tbey  may  be 
advised. 


TAYLOR,  C.  J.,  and  COCKBSLI^  WHIT- 
FIEU),  and  ELUS,  JJ.,  concur. 

WHITFIELD,  J.  (concurring).  The  stat- 
ute confers  upon  the  Railroad  Commissioners 
authority  to  "require  the  erection  of  such 
freight  and  passenger  depots,  etc.,  with  all 
necessary  ccnvralencea  as  the  safety,  con- 
venience, and  comfort  of  passengers  and  tbe 
pn^r  handling,  care,  protection,  and  prompt 
delivery  and  transportation  of  freight  may 
require.  Subdivision  6,  section  3,  .chapter 
e027.  Acta  of  191S,  I  2803,  Complied  Laws  of 
1914.  Authority  to  make  an  order  In  the 
premises  appearing,  the  question  to  be  de- 
termined Is  whether  the  order  as  made  la 
enforceable  by  mandamus.  Orders  made  by 
the  Railroad  Commissioners  with  In  their  stat- 
utory authority  are  as  a  matter  of  organic 
law  not  conclusive.  If  such  an  order  Is  made 
without  a  legally  sufficient  evidentiary  basis 
to  support  it,  tiie  order  is  not  enforceable. 
See  Seaboard  Air  line  Ry.  v.  Railroad  Com- 
mission of  Georgia,  240  U.  8.  324,  36  Sup. 
Ct  260, 60  L.  Ed.  — ;  Wisconsin,  M.  &  P.  R. 
Co.  V.  Jacobson,  179  U.  S.  287,  21  Sup.  Ct. 
115,  45  L.  Ed.  194;  State  of  Washington  ex 
rel.  Oregon  R  &  Navigation  Co,  v.  Railroad 
Commissioners  of  Stato  of  Washlngt(m,  224 
V.  S.  510,  32  Sup.  Ct  535,  66  L.  Ed.  863: 
Great  Northern  Ry.  Co.  v.  State  of  Minnesota 
ex  rel.  State  Railroad  A  Warehouse  Com- 
mission, 238  U.  S.  340,  35  Sup.  Ct  753,  59  L. 
Ed.  1337;  Interstate  Commerce  CommlsHiuu 
V.  Louisville  A  N.  R.  Co.,  227  V.  8.  88.  text 
91,  92.  33  Sup.  Ct  185,  57  L.  Ed.  431 ;  Fioridu 
East  Coast  Ry.  Co.  v.  United  States,  234  V. 
S.  167,  text  185,  34  Sup.  Ct.  867,  58  L.  Ed. 
1207;  Louisville  4  N.  R.  Co.  v.  United  States, 
238  U.  S.  1,  85  Sup.  Ct  696,  59  L.  Ed.  1177 ; 
Interstate  Commerce  Commission  v.  Great 
Northern  R.  Co.,  222  U.  S.  541,  32  Sup.  Ct. 
108,  56  L.  E:d.  308 :  State  ex  rel.  R.  R.  Comm'rs 
V.  Florida  Ebst  Coast  R.  Co.,  64  Fla.  112, 
59  South.  385;  Stete  ex  reL  RaUroad  Com- 
missioners V.  Florida  East  Coast  Ry.  Co.,  69 
Fla.  165.  67  South.  906. 

Under  the  statute  all  presnmptlcms  are  In 
favor  of  the  action  taken  by  the  Commission- 
ers, and  the  wder  made  by  them  "shall  be 
deemed  and  held  to  be  reasonable  and  Just, 
and  Budi  as  ought  to  have  been  made  in  the 
premises*  and  to  have  bem  properly  arrived 
at  In  due  form  of  procedure,  and  such  as  can 
and  ought  to  be  aecuted,  unless  the  ccmtrary 
plainly  appears  on  tbe  face  thereof  or  be 
made  to  appear  by  dear  and  satisfactory  evi- 
dence, and  shall  not  be  set  aside  or  held  In- 
:  valid  unless  tbe  contrary  bo  appears."  This 
statutory  provision  apparently  extends  the 
inquiry  In  proceedings  of  this  character  to 
errors  in  making  orders,  whereas  prior  to 
the  enactment  of  the  statute  the  Inquiry  was 
confined  to  questions  of  exceeding  stetutory 
powers,  and  to  abuses  of  authority,  ques- 
tions of  mere  error  not  being  considered. 
State  ex  rel.  Railroad  Oommlssionwi  t. 
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Florida  East  Coast  R.  Ca,  07  Flo.  88,  64 
South.  443. 

Tn  view  of  the  abore-qnoted  statate  if  it 
be  made  to  appear  by  admlssloiis  in  the 
Ideadlnss  harlog  the  effect  of  "clear  and 
aatlsfttctoiT  erldence."  that  the  order  In  this 
case  Is  not  "reasonable  and  Jnst,"  or  tbat  the 
order  la  not  "sutdi  as  ought  to  bare  beoi 
made  In  tbe  premises,"  or  that  the  order  was 
not  "properly  arrived  at  In  doe  form  of 
procedure,"  or  tbat  the  order  Is  not  "sodi 
as  can  and  ought  to  be  executed,"  the  order 
ahonld  not  be  enforced  by  mandamus.  If  the 
order  Is  In  whole  and  In  every  part  thereof 
Invalid  or  unenforceable,  It  should  not  be  en- 
forced either  wholly  or  partially;  and  tbe 
provision  of  the  statute  to  tbe  effect  that  if 
any  part  of  the  order  "shall  be  found  Invalid, 
the  court  shall  proceed  to  enforce  such 
portion  thereof  as  may  be  valid  if  the  same 
can  be  done,"  can  have  no  application. 

To  afford  reasonably  adequate  facilities  at 
its  own  stations  is  primary  duty  of  the  car- 
rier, and  tbe  burden  of  furnishing  such  fnclll- 
tles  does  not  unlawfully  Invade  the  carrier's 
property  rights,  when  the  requirements  are 
not  in  fact  unreasonable  and  arbitrary. 

While  the  duty  of  furnishing  reasonably 
adequate  depot  facilities  may  be  enforced, 
tbe  nature  and  extent  of  facilities  required 
to  be  furnished  should  be  determined  after 
a  due  consideration  of  all  pertinent  facts, 
Including  the  expense  to  tbe  carrier  and  tbe 
relative  benefits  to  tbe  public  to  be  served. 
State  ex  rel.  Burr  v.  Atlantic  Coast  Line  K. 
Ca,  70  South.  841. 

In  determining  the  validity  and  reason- 
ableness of  an  order  requiring  depot  facili- 
ties to  be  famished,  regard  should  be  had  for 
considerations  that  show  whether  the  facili- 
ties may  Justly  be  required  for  the  con- 
venience and  safety  of  the  public  to  be 
served,  and.  whether  the  expei^  to  the  car- 
rier is  so  out  of  proportion  to  tbe  advantage 
thereby  afforded  to  the  public  or  so  affects 
its  earnings  as  to  Impose  an  unlawful  burden 
upon  the  carrier.  See  State  ex  rel.  Railroad 
Commissioners  v.  Florida  East  Coast  By.  Co., 
69  Fla.  165.  67  South.  906. 

When  it  does  not  clearly  appear  that  the 
order  Is  unreasonable  as  to  the  nature  or 
extent  of  the  facilities  required  or  aa  to  the 
expense  Involved,  and  the  order  Is  other- 
wise valid,  it  will  be  enforced,  and  doubts 
if  any  will  be  resolved  In  favw  the  order. 
State  ex  rel.  Bailroad  Commissioners  v. 
Florida  East  Coast  B.  Co.,  67  Fla.  83,  64 
South.  448.  It  is  withlzt  the  province  and 
duty  of  the  Bailroad  Commissioners  and  the 
carrier  to  anticipate  and  provide  for  the 
tvasonabla  Requirements  by  prospectlre 
growth  of  the  biuslness  done  by  the  carrier. 
State  ex  tel.  Bailroad  OoimidssUsiieiB  t. 
Florida  East  Coast  B.  Co.,  67  Fla.  88,  text 
101,  64  South.  443:  LonUville  &  N.  R.  Co.  v. 


Bailroad  Comm*r8,  68  Fla.  491,  58  South. 
S43,  44  L.  B.  A.  (N.  S.)  189. 

Bnt  where  an  order  requiring  dqpot  facul- 
ties to  be  furnished  is  shown  by  the  admis- 
sions of  the  pleadings  to  be  so  nnreasoii- 
able  with  reference  to  the  past  and  present 
condlttons  affecting  the  matter  as  to  unlaw- 
fully invade  the  carrier's  pnqterty  tights, 
tbe  order  should  not  be  enforced  by  manda- 
mus, particularly  when  it  .appears  tbat  the 
prospective  growth  of  tbe  rarrler's  business 
does  not  Olearly  warrant  the  requlrementa 
of  the  order  sou^t  to  be  ^forced. 

Tbe  functions  of  a  demurrer  to  a  return 
to  an  alternative  writ  of  mandamus  is  to 
raise  a  question  of  law  as  to  the  right  of  the 
relator  on  the  pleadings  to  the  relief  sought 
All  the  allegations  of  fact  that  are,  as  a 
matter  of  pleading,  suflidently  averred  In  the 
return,  are  for  the  purposes  of  the  demurrer 
admitted  to  be  true  as  iiverred.  Tbe  law  ap- 
plicable to  the  facts  duly  stated  and  admlttid 
Is  to  be  determined  by  the  court;  and  the 
essential  question,  when  properly  presented, 
la  whether  the  facts  thus  alleged  and  ad- 
mitted are  in  law  sufficient  as  a  defense  to 
the  writ.  State  ex  reL  Railroad  GommLsslon- 
ers  r.  Louisville  &  N.  B.  Co.,  62  Fla.  316, 
57  South.  175 ;  State  ex  rel.  Bailroad  Com- 
missioners V.  Florida  East  Coast  R.  Co.,  64 
Fla,  112,  58  South.  385;  State  ex  rel.  BaU- 
road  Commissioners  t.  Atlantic  Coast  line  B, 
Co.,  67  Fla.  441,  63  South.  729. 

From  the  admissions  of  tte  demurrer  here- 
in as  set  out  in  the  main  oj^nlaa,  it  "plainly 
appears,"  as  if  shown  "by  clear  and  satis- 
factory evidence,"  tbat  the  order  Is  not 
"reasonable  and  Just,"  and  is  not  "such  u 
ought  to  have  been  made  In  the  premises" 
and  is  not  "such  as  can  and  ought  to  be 
executed" ;  therefore  In  accordance  with  tbe 
prorlslwis  ot  the  statute  the  ordeif  should  not 
be  enforced. 

INGBAM-DEKXE  LTJUBEB  00.  T. 

GKIGEB. 

(Suprone  Court  of  Florida.  April  5,  1816.) 

(Syllahtu  iv  tha  Covrk) 

1.  AIastee  and  Sbbvant  ^987— Lias lunu 
FOB  iNJnaiEs— "Uailboao  Coupant." 

A  corporation  or  company  engaged  iu  the 
operation  of  a  sawmill  and  as  an  incident  to 
such  business  operates  a  steam  railroad  about 
six  or  seven  miles  long,  commoBl;  known  osi  i 
log  road,  fs  not  "a  mnroad  company"  within  the 
terms  and  meaning  of  sections  3148,  3149,  and 
3150  of  the  General  Statutes  of  1&06. 

{Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  }  138;  Dec.  Dig.  «=»87. 

For  other  dclinitioDS,  see  Words  and  Phrases, 
First  and  Second  Series,  Bailroad  Compan?.] 

2.  Common  Law  «=s>11  —  Appucation  ahd 
Opbbation. 

Tbe  common  law  is  in  force  in  this  state, 
except  where  it  has  been  modified  by  competent 
governmental  authority. 

[Ed.  Note.— For  other  cases,  see  CommiW 
Law,  Cent.  Did.     8, 12;  Dec.  Dig.  «a>ll.] 
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3.  Negliobnok  ^80-Contbibtjtobt  N«qli- 
GENCE— Effect. 

In  actions  for  the  recovery  of  damages  to 
a  person  or  bis  property,  alleged  to  hare  been 
ocoasUmed  by  the  negliicenee  of  the  defendant, 
tbe  ponmon-law  principle  wbich  prevent*  a  re- 
covery of  the  plaintiffs  own  negligence  con- 
tributed proximately  to  bis  injuries  has  not  been 
modified  or  changed,  except  as  modified  by  sec- 
tions 3148,  8140,  3150.  of  tbe  General  Statutes 
of  1906.  and  chapter  6C21  of  tbe  Acts  of  1913. 

[Ed.  Note.— For  otber  canes,  see  NecHgenee, 
Cent.  Dig.  B  84.  8S;  Dec.  Dig.  «s>80.1 

4.  MAfflEB  AND  Sbbvant  «=>177,  179— Inju- 

Bies  TO  Servant— Fellow  Sbbvants. 

At  the  ccnnmon  law  where  the  master  him- 
self has  performed  bis  duty,  he  is  not  liable  to 
one  of  his  serrnnts  for  personal  injuries  re- 
ceived by  snch  servant  In  the  course  of  hie  em- 
ployment, through  the  negligence  of  a  fellow 
servant  or  coemployi  of  snch  servant,  when 
engaged  In  the  same  undertaking  or  common 
work  or  enterprise,  unless  such  fellow  servant  or 
coemployis  snstalns  a  representative  relation, 
such  aa  vice  principal,  to  the  master.  This  com- 
mon-law principle  is  in  force  in  this  state,  ex- 
wpt  as  modified  by  sections  3148,  3149,  3150.  of 
the  CSeneral  Statutes  of  1906,  and  chapter  6021 
of  the  Acts  of  1913. 

(Bd.  Note.— For  other  cases,  see  Master  and 
ftervant.  Gent  Dig.  »  807,  892-^;  Dee.  Dlf. 
^177, 179.] 

5.  Negligence  <i=3l08(l)  —  Actions  —  Plead- 
ing. 

In  actions  for  negligent  injuries  it  may  be 
necessary  to  sllece  only  the  nlatitas  between 
the  parties  out  of  whicQ  tbe  duty  to  avoid  neg- 
li;:ence  arises,  and  the  act  or  omission  tliat 
proximately  caused  the  injury,  coapled  with  a 
■tatemest  that  snch  act  or  omission  was  negll* 
cently  done  or  omitted. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §i  174.  180;  Dec.  Dig.  <^10S(1).] 

&  Pleading  $=»11— Forub  of  Allsqationb 

—Ultimate  Facts. 

A  declaration  should  contain  sufficient  alle- 
gations of  all  the  facts  that  are  necessary  to 
state  a  cause  of  action.  As  a  general  mle,  only 
nUimate  facts  need  be  alleged. 

[Ed.  Note.— For  other  cases, 
Cent  DiK.  |  81;  Dee.  tUg.  ^11.] 

7.  MaSTEB   and    SEBVANT  ®=3525S(13)— Inju- 

ans  TO  Sebtant— Actions— Pleadings. 
In  an  action  whereby  it  is  sought  to  recover 
damages  for  personal  injuries  alleged  to  have 
been  occasioned  by  the  negligence  of  a  railroad 
company  or  corporation,  a  count  In  the  declara- 
tioD  alleging  "that  the  said  track  and  rails  were 
wet,  and  the  said  locomotive  engine  and  tender 
leaked  in  such  a  way  the  water  therefrom  fttO 
npon  the  rails  of  said  track,  and  the  sand  box 
OQ  sitid  locomotive  engine  was  in  such  a  defective 
condition  that  sand  would  not  fall  therefrom 
upon  the  rails  of  said  track,  by  reason  whereof 
tlie  said  locomotive  engine  npon  which  plalntifF 
was  riding  could  not  be  stopped  and  collided 
with  the  said  derailed  locomotive  engine,"  is  not 
demarrable  for  failing  to  allege  the  acts  or  omis- 
sions of  the  defendant  which  caused  tbe  plaln- 
tiFa  Injnries. 

[Kd.  Note.— For  other  cases,  see  Master  and 
^an^  Gent.  Dig.  S  828;   Dec.  Dig.  «=> 

8.  IdASTKB  AlTD  Sebtant  4»198(5)— Injubixs 
To  Servant— Fellow  Servants. 

Bxcept  as  modified  by  statute,  an  engineer 
and  a  txnA  repairer,  tliongh  in  different  depart- 
neats  of  tlie  railroad  company,  are  fellow  serv- 
uts  engaged  in  the  same  common  work  or  en- 
terprise, and  where  such  track  repairer,  while 
riding  on  the  engine  in  charge  of  such  engineer 


to  the  place  where  such  track  repairer  has  to 
work,  received  injuries  by  reason  of  the  negli- 
gence of  such  engineer  in  operating  the  engine, 
there  can  be  no  recovery  by  the  track  repairer 
against  tbe  railroad  comi}any,  the  engineer  not 
sustaining  a  representative  relation,  such  as 
vice  prindpal,  to  the  defendant  company. 

[Bd.  Note. — For  other  cases,  see  Master  and 
Servant,  Oent  Dig.  1  600;  Dee.  Dig.  «s» 
108(5).] 

9.  Pleading  «=»395  —  Issues  and  Proof  — 
confobmitt  op  evidence  to  pleading. 
The  allegata  and  probata  must  meet  and 
correspond,  the  issues  beins  made  by  tbe  plead- 
ings to  wbich  the  proofs  must  be  confined. 
There  can  be  no  recovery  upon  a  cause  of  action, 
however  meritorious  it  may  be,  that  is  in  snt)- 
stance  variant  from  that  which  is  pleaded  by  the 
plaintiff. 

[Ed.  Note.— For  other  cases,  aee  Pleading, 
Cent  Dig.  SI  1383-1335;  Dec.  Dig.  «=»395.] 

Error  to  Circuit  Court,  Pasco  County;  F. 
M.  Robles,  Judge. 

Action  by  J.  A.  Gelger  against  the  Ingram- 
Dekle  Lumber  Company.  Judgment  for 
plalntm,  and  defendant  brings  error.  Re- 
versed. 

McKay,  Withers  &  Phlpps,  of  Tampa,  for 
Idalntlff  In  error.  H.  S.  Hanii^n,  of  Tam- 
pa, and  J.  A.  Bendl^,  of  Dade  Gl^,  for  de- 
f aidant  in  error. 

SHACELEFORD,  J.  J.  A.  Gelger  Instil 
tuted  an  action  at  law  against  tbe  Ingram- 
Dekle  Lumber  Company,  a  corporation,  for 
die  recoTei7  of  damages  for  personal  Injuries 
alleged  to  have  been  aostained  by  the  plain- 
tiff by  reason  of  the  negligence  of  the  de- 
fendant. The  amended  declaration  consists 
of  two  coonta,  the  first  of  which  Is  as  fol- 
lows: 

"Whereas,  on  the  16th  day  of  September,  A. 
D.  1010,  the  defendant  maintained  and  operated 
a  railroad  known  as  a  log  road  in  Pasco  county, 
state  of  Florida;  and  on  said  date  plaintiff  was 
In  the  employ  of  the  said  defendant,  and  was 
directed  by  defendant,  with  other  employes  of 
said  defendant,  to  board  a  locomotive  engine 
of  tbe  defendant,  neither  the  plaintiff  nor  the 
said  employes  so  directed  to  board  tbe  said  loco- 
motive engine  were  employed  on  or  about  any 
locomotive  engines  or  cars  of  defendant,  and 
they  were  directed  to  ride  on  said  locomotive  en- 
gine to  a  point  on  said  railroad  of  said  defend- 
ant where  another  locomotive  engine  of  the' 
defendant  had  been  derailed,  and  to  assist  tbe- 
other  BBid  employ^  who  boarded  said  engine- 
with  plaintiff  in  placing  the  said  derailed  loco- 
motive on  said  railroad  track ;  that  in  consid- 
eration of  the  performances  of  plaintiff's  services 
in  connection  with  this  employment  it  t>ecame 
and  was  tbe  duty  of  the  said  defendant  to  use 
reasonable  and  proper  care  to  provide  tbe  plain- 
tiff with  a  reasonably  safe  place  in  which  to 
work,  and  not  to  subject  him  to  any  extraordi- 
nary hazard  or  risk  in  tbe  course  of  his  duty  or- 
employment;  yet  tbe  said  defendant  heretofore, 
to  wit.  on  tbe  16th  day  of  September,  A.  D. 
1910,  not  regarding  its  duty  in  this  behalf  did 
not  use  reasonable  and  proper  care  to  provide 
the  plaintiff  a  reaaonably  safe  place  in  which  to 
discharge  his  duties  and  work,  as  aforesaid,  but 
wholly  failed  to  do  so,  and  to  the  contrary  did' 
subject  him  to  extraordinary  risk  and  hazard  i» 
the  course  of  his  du^  and  employment  in  this,, 
to  wit,  that  the  said  defendant,  through  its 
agents  and  employ^  in  charge  of  the  operatioD 
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ot  uid  loconotive  oiglne  apon  which  the  plain- 
tiff was  tlwD  riding,  bo  neflitaiti^  operated  the 
same  that  it  collided  with  the  aaid  derailed  loco- 
motive  engine,  and  just  prior  to  said  collision 
plaintiff  and  the  other  said  employes,  who  were 
employed  on  or  about  the  aaid  locomotive  engine, 
saw  that  a  colUai«i  witii  said  dmdled  locoino- 
tive  engine  could  not  be  avoided,  and  bi  order  to 
save  his  life  plaintiff  jumped  from  said  locomo- 
tive engine  upon  which  he  was  riding,  and  in 
jumping  therefrom  plaintiff  struck  a  stump 
standing  close  beside  the  said  track,  which  caus- 
ed his  said  leg  to  be  thrown  back  on  the  track, 
and  by  reason  thereof  it  was  mashed  by  the  said 
locomotive  engine;  and  by  reason  thereof  the 
muscles  and  bones  of  the  plaintiff's  said  leg  were 
so  mashed,  torn,  and  lacerated  that  it  became 
necessary  to  amputate  plaintiff's  said  leg;  and 
the  plaintiff  was  thereby  permanently  injured, 
and  was  so  greatly  bmis^,  broken  and  dam- 
aged in  his  body  and  limbs  that  he  became  and 
was  thereby  made  sick,  sore  and  lame  uid  dis- 
ordered, and  so  remained  for  a  long  space  of 
time,  to  wit,  for  4  months ;  that  the  same  will 
and  does  permanently  affect  and  impair  the 
health,  strength  and  activities  ot  the  plaintiff, 
and  that  the  plaintiff  since  the  said  accident  has 
continuously  suffered  great  pain  of  body  and  an- 
gnisb  of  mind,  and  by  reason  of  said  accident 
plaintiff  was  compelled  to  employ  the  services 
of  physicians,  and  was  forced  to  expend  large 
and  divers  snms  of  money  in  payment  of  the 
services  of  said  pliyBieians,  nnrse  hire,  and  for 
medicine ;  that  at  the  time  of  the  said  accident 
the  plaintiff  was  41  years  of  age,  and  was  earn- 
ing S2.25  i»er  doj;  and  that  by  reason  of  said 
accident  the  said  plaintiff  is  not  able  or  in  a  con- 
dition to  earn  a  livelihood;  wherefore  plaintiff 
claims  he  tkas  sustained  damages  to  the  amount 
of  $1&,000." 

The  second  count  of  the  declaration  con- 
tains the  allegations  of  the  first  count,  ex- 
c^t  that  the  negligence  of  the  defendant  is 
particularized  as  follows: 

"That  the  said  track  and  rails  were  wet.  and 
the  said  locomotive  engine  and  tender  leaked  in 
such  a  way  the  water  therefrom  fell  upon  the 
rails  of  said  track,  and  the  sand  box  on  said 
locomotive  engine  was  in  such  a  defective  condi- 
tion that  sand  would  not  fall  therefrom  upon  the 
rails  of  said  track  by  reason  whereof  the  said 
locomotive  engine  upon  which  plaintiff  was  rid- 
coold  not  be  stopped  and  collided  with  the 
derailed  locomotive  engine." 

To  this  declaration  the  defendant  Inter- 
posed a  demurrer,  setting  forth  certain  sub- 
stantial mattem  of  law  to  be  argued  In  sup- 
port of  the  same  sqtarately  las  to  each  count 
This  demurrer  was  overruled,  whereupon 
the  defendant  filed  fbe  following  pleas: 

"And  now  comes  the  defendant  in  the  above- 
entitled  cause  by  its  attorney  and  for  pleas  to 
the  amended  first  and  second  counts  of  the  decla- 
ration says: 

"First  That  it  is  not  guilty  in  manner  and 
form  as  in  said  counts  is  alleged. 

"Second.  That  if  the  plaintiff  was  injured  in 
the  manner  complained  of  in  said  amended  first 
and  second  counts,  the  injury  was  caused  by  the 
neglect  or  default  of  a  fellow  servant  of  the  said 
plaintiff,  for  which  this  defendant  is  not  legally 
reaponaibte. 

"Third.  That  If  the  plaintiff  were  injured  in 
the  respect  complained  of  by  him.  It  was  due  to 
his  own  negligence  In  recklessly  jumping  from 
tite  locomotive  and  unnecessarily  subjecting  him- 
self to  danger  of  injury. 

"Fourth.  That  the  plaintiff  was  not  injured 
through  any  negligence  on  the  part  of  the  daend- 
ant,  but  was  injured  solely  through  jumping 
ttma  a  moving  locomotive,  and  it  was  not  neces- 
sary tar  said  plaintiff  to  expose  himself  to  the 


danger  of  injury  from  jumplag  from  said  loco- 
motive as  is  allied  In  said  counts  of  aaid  decla- 
ration. 

"Fifth.  That  the  plaintiff  voluntarily  entered 
upon  the  service  mentioned  in  the  declaration, 
and  1b  so  doing  had  full  knowledge  of  the  sur- 
roundings and  the  dangers  thereof,  and  tfaeretv 
assumed  all  risk  of  injury  incident  thereto." 

The  cause  was  submitted  to  a  Jury  npon 
the  issues  joined,  with  tbe  result  that  a  ver- 
dict was  rendered  In  favor  of  the  plaintiff 
for  the  sum  of  $2,000,  upon  which  judgment 
was  entered,  and  which  Judgment  tbe  de- 
fendant has  brought  here  for  review  and  bas 
assigned  numerous  errors.  We  shall  con- 
sider only  such  assignments  as  we  deem  nec- 
essary for  a  proper  disposition  of  the  case. 

[1-S]  The  evidence  establishes  that  the  de- 
fendant was  engaged  In  the  operation  of  a 
HawmlU,  and  as  an  incident  to  such  business 
owned  and  operated  a  steam  railroad  about 
6  or  7  miles  long,  commonly  known  as  a  log 
road.  Thla  being  true,  it  necessarily  follows 
under  the  decisions  of  this  court  tliat  tbe  de- 
fendant la  not  a  railroad  company  within 
the  terms  and  meaning  of  sections  3148,  3149. 
and  3150  of  tbe  General  Statuteti  of  1906. 
See  Taylor  v.  Prairie  Pebble  Phosphate  Co., 
61  Fla.  465,  64  South.  904,  and  Stearns  &  Cul- 
ver Lumber  Co.  v.  Fowler,  68  Fla.  362,  50 
South.  680;  The  right  of  the  plaintiff  to  re- 
cover in  tbe  instant  case  must  be  bnsed  upon 
tbe  common-law  liability  of  the  defendant 
As  we  have  several  times  held,  the  common 
law  Is  In  force  in  this  state,  except  where  It 
has  been  modified  by  competent  governmental 
authority.  See  Co-operative  Sanitary  Baking 
Company  v.  Shields,  70  South.  934,  dedded 
here  at  the  present  term,  and  prior  decisions 
therein  cited.  We  also  held  In  this  dted  case, 
following  numerous  prior  decisions  of  this 
court,  that.  In  actions  for  the  recovery  of 
damages  to  a  person  or  his  property,  alleged 
to  have  been  occasioned  by  the  negligence  of 
the  defendant,  the  common-law  principle 
wMch  prevents  a  recovery  If  the  plaintiff's 
own  negligence  contributed  proximately  to 
hhi  Injuries  has  not  been  modified  or  changed, 
except  as  modified  by  sections  8148,  3149, 
3150,  Oen.  Stats,  of  190<^  and  chapter  6S21, 
Acta  of  1913. 

[4]  Another  principle  of  the  common  law 
which  we  have  bad  occasion  frequently  to 
announce  is  that  where  the  master  himself 
has  performed  bis  duty,  he  is  not  liable  to 
one  of  bis  servants  for  [personal  Injuries  re- 
ceived by  such  servant  In  the  course  of  hia 
employment,  through  the  negligence  of  a  fel- 
low servant  or  coemployfi  of  such  servant, 
when  engaged  In  the  same  undertaking  or 
common  work  or  enterprise,  unless  such  fel- 
low servant  or  coemployg  sustains  a  repre- 
sentative relation,  such  as  vice  principal,  to 
the  master.  See  Coronet  Phosphate  Co.  v. 
Jackson,  65  Fla.  170,  61  South.  318 ;  Steams 
&  Culver  Lumber  Co.  v.  Fowler,  supra ;  Prai- 
rie Pebble  E^osphate  Co.  v.  Taylor,  64  Fla. 
403,  60  South.  U4;  Camp  v.  Hall,  39  Fla. 
63S,  22  South.  792.  We  held  in  them  dted 
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cases,  aa  well  as  fai  others  botb  prtor  and 
snbseqnent,  that  this  commcm-law  principle 
was  in  force  ta  this  state,  except  as  modified 
by  tbe  ttatntea  atwre  etted.  As  m  said  in 
Co-operattTO  Sanitary  Baking  Go.  t.  Shields, 
70  Sonth.  994,  dedded  here  at  the  present 
term.  If  this  common-law  principle  Is  to  be 
still  forOier  modified,  it  most  be  done  by  the 
Legtelatnre,  as  It  Is  beyond  the  power  and 
province  of  tbe  courts. 

[i-7]  We  are  clear  Oiat  the  first  count  of 
tbe  dedatatlon  Is  not  open  to  atta<&  by  de- 
murrer. As  we  have  frequently  hdd: 

"In  oetiona  for  negligent  injarlefl  it  may  be 
necessary  to  allMe  only  the  relations  between 
the  parties  oat  of  which  the  duty  to  avoid  ne?- 
Ugence  arises,  and  the  act  or  omlsidon  that 
ptozimatelr  caused  the  injury,  eouided  with  a 
statmient  that  such  act  w  omission  was  negn- 
gently  done  or  omitted." 

See  Cooperative  Sanitary  Baking  Ca  t. 
Shields,  Bnpra,  and  anthoritlea  there  cited. 
Aa  we  have  also  often  held: 

"A  declaration  should  contain  suffident  allega- 
tions of  aU  the  facts  that  are  necessary  to  state 
a  cause  of  action.  As  a  general  rule,  only  ulti- 
mate facts  need  be  alleged." 

Neither  do  we  tblnk  tliat  the  secMid  count 
was  demurrable.  See  Seaboard  Air  Line 
BaUway  v.  Kentz,  00  Fla.  429.  54  South.  13 ; 
Anltman  v.  Atlantic  Coast  Line  R.  B.  Co.,  71 
South.  283,  detdded  here  at  the  present  term ; 
I^gan  Coal  &  Supply  Co.  t.  Hasty,  68  Ha. 
53&,  67  South.  72. 

We  now  direct  our  attention  to  the  testi- 
mony adduced.  The  plaintlfC  testified  In  his 
own  behalf  as  follows: 

"My  name  is  J.  A.  Geiger.  I  waa  emplcv- 
ed  in  the  month  of  September,  1910,  by  the 
Ineram-Dehle  Lumber  Company  and  on  the  loth 
day  of  September,  1910,  I  didn't  have  anything 
to  do  wiui  the  operation  of  their  locomotives 
or  los  trains.  I  was  directed  by  Mr.  Kendrlck, 
the  superintendent,  to  proceed  to  where  anothmr 
locfHootive  was  dwailed  and  assist  In  putting 
it  on  the  track.  At  the  time  I  was  worbng  out 
on  the  road  keeping  up  track  and  building 
track.  I  was  a  laborer  and  foreman  tbe  gang. 
Mr.  RivoibaA  was  enginear  of  the  engine  on 
which  I  rode  and  I  had  nothing  to  do  with  the 
operation  of  it.  I  had  no  authority  over  Mr, 
Itivenbark  or  the  fireman.  I  went  out  that 
morning  to  take  up  the  wreck  and  we  started 
down  the  hill  and  the  engine  got  away  from  the 
^^neer  and  someway  got  faster  and  faster 
and  when  we  got  in  aoout  40  yards,  something 
Uke  that,  he  Uirew  himself  around  right  auich 
and  aays,  'Boys,  I  have  done  everything  1  can 
do.'  r  was  sitting  on  the  fireman's  seat  and 
the  n^roes  all  swarmed  to  the  door  and  I 
couldn't  get  out  There  were  about  16  or  17 
of  us  on  there,  and  when  I  jumped  I  didn't 
know  anything  until  it  was  all  over.  Tbe  en- 
gineer Jumped  before  I  did.  When  I  came  to 
Ifoond  my  right  foot  waa  gone.  Before  wp 
got  to  the  hill  the  engine  was  not  running  so 
very  fast;  the  engineer  turned  down  as  he 
graerally  run  It.  I  saw  they  put  on  brakes  and 
tried  to  stop  ragine  after  it  struck  that  hill, 
and  the  brakes  didn't  have  a  bit  of  effect  on  tbe 
speed  of  the  engine,  and  when  the  engineer 
turned  and  snys,  'Boys,  Z  have  done  everything 
I  can,'  and  jumped  off,  I  jumped  too.  In  falling 
or  jumping  off  the  engine  I  don't  know  if  my 
foot  or  leg  struck  a  stump;  I  don't  know  any- 
thing about  it  after  I  hit  the  ground.  When 
I  made  my  jump  there  was  a  clear  place  there 
and  right  over  yonder  a  piece  there  was  a 


stump,  and  when  I  hit  the  ground  I  dldn  t  know 
anything  more  for  a  few  minutes,  and  when  I 
came  to  my  foot  was  lying  back  to  the  track  ana 
them  four  teeth  (Indicating)  was  knocked  out 
and  my  head  busted  around  the  skin  here  about 
three  uiehes,  and  I  was  lying  around  tbe  stump. 
After  I  was  injured  I  was  taken  to  the  mill  and 
waa  carried  to  the  house  and  my  leg  dressed. 
Tbe  cnnpany  paid  the  doctor's  hlD.  I  make  no 
dabn  against  the  company  for  doctor's  bills. 
I  was  ti.  years  old  at  the  time  I  was  injured, 
and  was  earning  $2.25  a  day.  The  ctmipany 
paid  for  my  medicine  and  nursing,  and  paid  my 
wages  for  a  month  and  a  half,  and  have  paid 
me  nothing  since  that  time.  I  was  in  bed  41 
or  42  days,  and  was  Incapacitated  from  work 
S  or  6  months  and  they  allowed  my  wages  for 
a  month  and  a  half.  I  have  suffered  pain  from 
the  injury  practically  all  the  time  since  I  waa 
hurt,  and  am  now  wearing  an  artificial  wood 
Umb  and  haven't  been  able  to  earn  what  I  usu- 
ally earned  since.  I  am  not  aUe  to  work  as  I 
did  before." 

Oq  crosa-examlnatlon,  the  witness  testified: 
"1  had  been  in  tbe  employ  of  tbe  defendant 
company  from  January  Ist  to  S^tember  16tb, 
a  littie  over  0  months  up  to  the  time  I  was 
hurt.  I  was  Muployed  building  and  keeping  up 
the  road— the  track.  I  built  and  actually  su- 
perintended the  building  of  this  particular  tndk 
on  which  the  accident  occurred  and  bad  a  gang 
of  men  working  under  me  and  directed  them  in 
laying  the  eroas-ties  and  rails  and  putting  H;  in 
aupe  for  the  trains  to  run  over  it,  and  after 
that  was  didly  engaged  In  inspecting  the  trsek 
and  keeping  it  in  order." 

And  tbereivon  the  following  questions  was 
propounded  to  tbe  witness,  to  which  be  gave 
answer: 

"Q.  And  in  the  course  of  that  employment  you 
made  use  of  the  trains,  the  track,  cara,  and 
engines  that  ran  up  and  down  the  road  didn't 
you,  in  moving  about  you  rode  on  the  engines 
and  on  the  cars  up  and  down  that  road?  A.  I 
wait  down  OB  the  engine  every  morning  and  In 
at  night.  Q.  And  when  you  wanted  to  go  from 
one  place  to  another  and  the  train  happraed  to 
be  paasiag  by,  you  got  on  and  rode  dimi't  you? 
A.  Xes.  sir.  I  was  looking  after  the  track  and 
Mr.  Kivenbark  and  Smith  were  looking  after 
tbe  mnning  of  the  locomotives.  The  train  crew 
attended  to  the  cars  and  coupling  the  same  ami 
the  men  attended  to  cutting  down  trees  and 
sawing  up  the  loga  and  loading  them  on  the 
cars;  that  is,  the  common  laborers  did,  and  I 
rode  up  and  down  on  that  train  from  time  to 
time.  Except  for  a  few  davs  I  rode  on  that 
particular  ktcomotive  that  Mr.  Rivenbark  waa 
running  previous  to  the  time  I  was  hurt  every 
day,  night  and  morning.  It  carried  us  out  every 
morning  and  brought  us  in  at  night,  and  I  gen- 
erally rode  in  the  cabin  with  the  «igineer.  I 
saw  how  he  operated  it.  I  hadn't  had  enough 
experience  to  run  the  locomotive  over  those 
bills ;  I  didn't  know  how  to  operate  the  levers, 
but  had  ridden  tm  that  locomotive  on  the  bill 
where  the  accident  occurred.  I  know  the  hlU 
where  the  accident  occurred.  I  had  hem  riding 
on  the  engine  every  night  and  morning,  and  had 
gone  over  the  road  on  the  same  Ioc<Mnotive  very 
recently  before  I  was  hurt." 

The  witness  testified  to  some  further  mat- 
ters on  his  cross-examination,  but  this  por- 
tion of  his  testimony  la  not  material  here. 
The  plaintiff  was  also  recalled  In  rebuttal  in 
his  own  behalf  and  was  examined  and  cross- 
examlnedt  from  wtaidi  we  copy  the  following 
portion: 

"On  cross-examination  the  witness  testified  as 
follows:  'Q.  Mr.  Geiger,  you  say  Mr.  Kendridi 
gave  you  pennission  to  go  op  and  down  on  the 
locomotives  after  you  told  him  the  men  com- 
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Iilaioed  about  killing  too  much  time  with  the 
aver  car?  A.  Mr.  Ingram;-  that  waa  Mr.  In- 
gram. Q.  You  told  liim,  and  he  said  well,  you 
can  go  up  and  down  on  the  locomotive?  A. 
No;  the  men  was  kicking  about  going  out  and 
coming  in  on  their  time  and  I  told  Mr.  Ingram 
about  it,  and  he  said  the  engine  is  going  out 
every  morning  and  comes  in  every  night,  go 
OQ  iL  Q.  It  was  up  to  you  to  do  as  you  pleased 
aboat  it?  A.  He  told  me  to  go  on  the  engine. 
Q.  And  from  that  time  you  were  accustomed 
to  going  on  the  engine?  A.  Xes,  sir.  Q.  The 
night  before  when  you  and  the  crew  went  down 
to  the  Bcene  on  that  engine  didn't  you  take  your 
jacks  and  blocks  down  there  with  you  that 
night?  A.  No,  sir.  Q.  Didn't  take  anything 
with  TOO?  A.  No,  dr.  Q.  Tou  did  go  down 
there?  A.  Yes,  sir.  Q.  Went  down  on  en^ne 
42?   A.  Yes,  rir.' " 

On  redirect  examlnatlOD  the  witness  testi- 
fied: 

"Q,  Did  the  superintendent  know  jva  were 
going  on  42?   A.  Yes,  sir." 

On  recrow-examination  the  witness  testi- 
fied: 

"Q.  How  do  you  know  he  knew  it?  A.  I  told 
Mm  I  was  going.  Q.  Did  you  tell  him  yon  were 
goine  on  «!?  A.  Yes,  sir." 

J.  T.  BlTenbark  was  tbe  first  witness  Intro- 
dnced  by  the  plalntlfl  In  bis  behalf,  and  his 
testlmoDy  cm  the  (Urect  and  eross^zamlna- 
tkm  covers  nearly  20  typewritten  pages. 
Among  other  things,  he  testified  that  he  was 
the  engineer  In  charge  of  the  engine  on  the 
morning  ttiat  the  plaintiff  was  injured  and 
had  the  sole  charge  of  it,  that  a  boy  was  fir- 
ing tor  him,  an  engineer  and  fireman  compris- 
ing the  crew  of  an  engine  for  its  operation, 
that  he  had  been  a  log  train  engineer  tm  3 
or  4  years  and  had  been  working  for  the  de- 
fendant, iqwratlng  anch  engine  for  about  6 
months  prior  to  the  accident,  "opraating  it 
daily,  almost  every  day,  running  about  BO  or 
75  miles  a  day."  Tale  witness  also  testified: 

"There  were  some  little  things  the  matter 
with  the  engine.  The  air  pump  was  not  work- 
ing at  that  time.  The  engine  had  an  air  pump, 
but  it  was  not  working.  It  had  been  out  of  or- 
der about  a  month  and  a  half.  I  used  the  re- 
verse lever  to  stop  the  engine^  I  had  to  reverse 
the  engine  and  put  on  steam  to  stop  it  and 
could  also  use  the  hand  brakes  on  the  tender. 
Some  of  the  woodwork  under  the  tender  was  a 
little  bit  faulty  and  bad  settled  down  on  the 
brake  beam  lever;  that  is,  a  part  of  the  truck 
frame  under  the  tender  was  faulty  and  bore  down 
on  the  reach  irons  that  went  between.  The  reach 
irons  were  rods  that  went  from  the  dead  lever, 
and  from  there  to  a  chain,  and  then  around  a 
rod  that  wound  up  and  tightened.  It  was  a 
part  ot  the  brake  attachment.  This  kept  the 
hand  brake  from  being  as  effective  as  it  had  been 
before.  On  that  account  the  locomotive  woiild 
not  be  as  easily  controlled.  One  brass  on  the 
locomotive  bad  burst  I  believe  and  there  were 
some  small  leaks  in  the  boiler  that  didn't 
amount  to  much.  I  am  not  sure  whether  the 
fingine  was  leaUng  at  the  time  we  started  oat 
with  Mr.  Geiger  Oiat  morning.  We  had  a  col- 
lision with  the  derailed  enginct  but  I  couldn't 
say  whether  the  boiler  was  leaking  at  that  time 
or  not.  I  don't  know  if  the  boiler  was  leaking 
the  night  before.  It  had  been  leaking  at  differ- 
ent times.  It  had  had  some  small  leaks  pre- 
viooa  and  we  sometimes  would  take  a  small 
cork  or  two— *ut  it  hadn't  been  mended  and  I 
don't  remember  esactly,  but  it  was  probably  a 
few  days  w  a  week  before  the  accident  since  I : 


had  noticed  any  leaks,  and  tbe  boiler  hadn't.  In 

the  meantime,  been  repaired." 

On  motion  of  the  defendant,  the  court 
struck  ont  that  portion  of  tlw  testimony  of  the 
witness  with  reference  to  leaks  in  the  boil- 
er because  the  witness  had  testified  tbat  tie 
did  not  know  whether  it  was  leaking  <mi  the 
day  of  the  accident,  and  Instructed  tbe  inry 
to  pay  no  attention  to  the  testimony  oil  the 
witness  as  to  any  leakage  In  the  boiler  or  en- 
gine. 

We  also  copy  the  following  proceedings 
from  the  examination  of  such  witness: 

"And  the  witness  further  testi&ed  that  at  the 
time  be  started  out  with  the  engine  on  the  morn- 
ing of  the  accident  he  was  running:  it  backwards 
because  there  was  no  way  of  turning  it  axonnd, 
provided  by  the  defendant 

"Said  witneas  further  testified  that  there  had 
been  some  trouble  about  one  of  the  brake  shoes 
knocking  off  the  locomotive  at  times,  but  didn't 
remember  whether  all  the  shoes  were  on  the  lo- 
comotive On  the  morning  of  the  accident  or  not. 

"And  thereupon  questions  were  propounded  to 
the  witness  and  answers  given  to  them  as  fol- 
lows: 'Q.  Now,  how  did  you  run  the  engine  that 
day,  did  you  run  it  in  going  down  there,  did  you 
'  mn  It  as  slow  as  you  generally  ran  it?  A.  xes, 
sir.  Q.  Do  you  recall  seeing  the  locomotive  that 
was  derailed  before  you  got  there,  before  jou 
got  to  it?  A.  Yes.  sir.  Q.  Now,  on  getting 
close  to  the  place  where  you  knew  the  locomo- 
tive that  was  derailed  was  lying,  what  did  yon 
do?  A.  I  jumped  off.  Q.  Didn't  you  do  any- 
thing before  you  jumped  off?  A.  I  told  the  oth- 
er fellows  I  had  done  all  I  could.  Q.  What  did 
you  mean  that  you  had  done?  A.  Tried  my  best 
to  stop  it.  Q.  Oh!  You  tried  to  stop  it;  tried 
to  stop  tbe  engine,  did  you,  when  you  got  near 
where  you  knew  the  engine  was?  Wouldn't  the 
engine  stopV  A.  No,  sir.  Q.  Why  woudn't  it 
stop?  A.  Because  couldn't  bold  it  Q.  Why 
couldn't  you  bold  it?  A.  The  Mvendng  of  the 
engine,  what  brake  we  pot  on  it  wasn't  suffi- 
cient to  stop  it,  Q.  The  reversing  of  the  en- 
gine with  the  brake  you  put  on  It  wasn't  suffi- 
cient that  is  what  you  ssy?  A.  Yes,  sir.  Q. 
Didn't  you  do  everytbinfc  that  was  possible  to 
stop  it  with  the  means  at  your  hand?  A.  Yes, 
sir.  Q.  When  the  brakes  were  put  on  this  tend- 
er, state  whether  they  held  or  had  any  effect  up- 
on the  speed  of  tbe  engine.  A.  They  didn't  scon 
to  have  any  effect  on  it  Q.  Now,  why  did  you 
jump?  A.  Because  I  was  almost  certain  there 
would  be  a  collision.  Q.  What  did  you  expect 
would  be  the  result  if  you  staved  in  that  engine 
in  case  of  a  collision?  A.  Would  be  likely  to 
be  smashed  up  and  killed.  Q.  When  yon  turned 
to  tbe  people  on  the  engine  and  says,  "Boys,  I 
have  done  all  I  can,"  was  Mr.  GeiKr  then  on 
the  engine?  A.  Yes,  sir.  Q.  You  didnt  Jnmp 
until  after  you  had  said  that?  A.  No^  mrJ " 

The  witness  further  testified: 

"Hie  engine  I  was  on  collided  with  the  derail- 
ed engine.  I  had  reported  some  of  the  defects 
in  the  en^e  to  the  superintendent  w  foreman; 
I  don't  bDow  when  exactly.  I  was  In  tht  habit 
of  making  reports  like  that  at  different  times  all 
along.  I  had  noticed  one  of  the  brake  shoes 
gone  before  that  day,  but  I  don't  remanber 
whether  we  had  fixed  It  or  not.  It  had  run  mmB 
Uttie  time  without  one  and  I  don't  know  whether 
we  fixed  it  at  that  time  or  not  I  made  no  ex- 
amination on  that  morning  to  see  if  the  brake 
shoe  had  been  put  on.  The  snnd  box  wasn't  in 
working  order,  and  we  never  did  keep  any  spe- 
cially prepared  sand  for  It.  The  engine  wasn't 
equipped  with  sand  and  tbe  sand  box  wasn't 
working  that  day.  It  had  been  like  that  all  the 
time  I  bad  been  there.  When  the  «igine  or 
boUer  or  brakes  got  out  of  order  I  did  any  smtU 
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repairs  mjeelf.  such  aa  putting  in  a  ahoe  on  the 
brake.*' 

And  tbereupon  tbe  plaintiff  propounded  to 
the  said  vitnesa  Uie  following  question: 

"Q.  I>id  the  brakes  work  an;  better  that  dsj 
vane  out,  the  16th,  than  usual?" 

To  which  questlMi  tbie  witness  answered: 

"A.  No,  sir." 

And  thereupon  the  plaintiff  propounded  to 
the  said  witness  the  following  question : 

"Q.  And  tbe;  were  in  the  same  condition,  that 
is,  they  worked  no  better  on  that  monung  than 
they  bad  been  working  before ;  that  is  what  you 
started  to  bbj,  wasn't  it?" 

To  wbicta  question  tbe  witnesB  answered: 

-A.  Te^  sir." 

And  the  said  witness  further  testified: 
"It  was  not  my  duty  to  fix  the  decayed  tim- 
bers ondemeath  the  tender.    Tbe  company 
didn't  have  any  special  man,  they  usually  got 
■ome  mechanic  or  Diackamith  or  some  man  who 
could  do  the  work." 
On  cross-examination,  the  witness  testified: 
"I  went  out  on  the  road  on  the  morning  ot 
the  accident  in  dmrge  oC  the  locomotiTe  aa  engi- 
neer.   I  was  familiar  with  the  track  it  had  to 
run  over,  knew  the  curves,  hills,  and  hollows. 
I  knew  it  was  early  in  the  morning,  but  didn't 
know  there  was  an;  dew  on  the  rails,  but  knew 
there  was  dew  at  times." 

The  witness  further  proceeded  to  testify  on 
cross-fixamlnation : 

**I  didn't  jump  before  we  got  over  the  crest  of 
die  hill.  I  stayed  on  the  locomotive  nntil  just 
a  little  bit  after  we  passed  the  summit  of  tbe 
last  little  knoll,  maybe  about  the  center  of  it.  I 
don't  remember  whether  all  the  men  jumped 
off  or  not  I  know  some  of  them  did.  Mr. 
Geiser  was  the  only  one  seriously  hurt,  except  a 
darky  who  was  knocked  unconscious  for  a  dny. 
I  don't  know  what  the  percentage  of  the  grade 
was,  but  it  was  a  pretty  sharp  descent  Mr. 
Geiger,  the  plaintiff,  had  been  employed  there 
for  some  time.  I  had  known  him  2  or  8  years. 
He  had  beeu  employed  there  all  the  time ;  I  had 
been  there  about  6  months.  He  was  there 
when  1  came.  He  was  track  foreman.  He  waa 
in  charge  of  keeping  up  this  track  that  we  were 
rnnning  over  that  morning.  He  waa  superin- 
tendent or  foreman  of  the  men  who  looked  after 
the  tradt.  He  was  accnstiKned  to  riding  up 
and  down  on  that  train  whidi  I  operated  in  and 
about  performing  his  duties.  He  got  on  the  lo- 
comotive from  time  to  time  and  rode  down  with 
me.  He  did  so  frequently.  He  rode  with  me 
almost  every  day  on  the  locomotive.  That  Is 
the  same  locomotive  we  were  operating  the 
morning  he  was  hurt.  The  air  pump  was  not 
vorking  and  hadn't  been  depended  on  much 
Nince  I  had  been  there.  I  had  been  operating 
that  locomotive  with  a  train  of  cars  attached  to 
it  by  the  hand  brake  on  it  and  the  steam  brake ; 
that  Is,  the  reversal  of  the  throttle.  I  didn't 
depend  on  the  air  pump." 

And  thereupon  the  following  questions 
were  propounded  to  the  witness: 

"Q.  Did  you  tell  Mr.  Kendrick  about  that 
brake,  make  complaint  to  him  that  it  was  out 
of  order?  To  which  the  witness  answered  as 
follows:  A.  I  don't  remember  telling  him  any- 
thing about  it  Q.  Tou  didn't  think  It  was  of 
any  importance,  did  you?  You  didn't  depend 
<ni  it  at  all.  did  you?  A.  I  didn't  think  it  was 
mncb  because  when  it  did  run  it  was  of  so  little 
effect  Q.  When  the  pnmp  was  working  the  air, 
Ton  put  on  the  hand  brake  just  the  same  and  re- 
versed the  lever?  A.  Yes,  sir;  the  hilts  were 
■0  long  the  sir  would  jive  out  before  you  got 
down  and  yon  had  to  fan  back  on  this.  Q.  How 


man;  of  these  log  roads  in  this  territory  have 
you  ever  worked  on  that  had  locomotives  equip- 
ped with  air  brakes?  A.  About  two  of  them,  I 
reckon.  Q.  About  two.  Didn't  any  of  the  com- 
panies have  all  of  them  equipped  that  way?  A. 
Might  have  one  or  two  locomotives  equipped 
with  air  brakes,  but  most  of  them  used  the 
throttle  and  hand  brakes.  Q.  You  think  it  bad 
beeu  out  of  order  for  a  month  or  more,  and  you 
said  you  didn't  report  that  to  Mr.  Kendrick?  A. 
I  don't  remember  whether  I  did  or  not  Q. 
Now.  you  said  some  of  the  woodwork  under  the 
tender  bad  settled  down  on  tbe  brake  beams 
and  bore  down  on  the  reaches  connecting  with 
the  brake  attachment.  How  long  had  the  wood- 
work been  In  that  condition?  A.  It  had  been 
gradually  settling  down  for  a  month  or  so,  I 
guess.  Q.  Gradually  settling  down  for  a  month 
or  so?  A.  Gradually  rotting.  Q.  Gradually 
rotting  or  wearing  away  by  the  friction,  which? 
A.  It  waa  rotting.  Q.  Did  you  report  that  to 
Mr.  Kendrick?  A.  I  don't  know  whether  I  did 
it  or  not.  Q.  You  didn't  consider  it  serious 
enough  to  make  the  locomotive  dangerous  did 
yon?  A,  I  don't  remember  whether  I  considered 
much  atmut  it  or  not,  Q.  You  were  willing  to 
risk  yourself  on  it  weren't  you,  and  did  so  n-om 
day  to  day?  A.  Yes,  sir.  Q.  Now  you  said 
that  one  brass  was  burst  Was  that  one  of  tbe 
brasses  inside  of  tbe  hub  where  the  axle  runs 
Into  the  hub,  you  mean  that?  A.  No;  it  was 
in  one  of  the  main  brasses  on  tbe  crank  pin.  Q. 
On  the  crank  pin.  Now  what  connection  did 
that  have  with  the  brake  system  on  the  loco- 
motive? It  didn't  liave  anything  to  do  with  the 
brakes;  didn't  liave  anything  to  do  with  stop- 
ping and  starting  the  engine,  so  far  as  apply- 
ing the  brakes  was  concerned,  did  It?  A.  No, 
sir.  Q.  And  you  soy  that  the  lime  sediment  in 
the  water  from  time  to  time  stopped  up  any 
little  leaks  so  that  thepr  were  not  regular,  it 
would  drop  water  at  taaes  and  sometimes  be 
closed  up?  A,  Yes,  sir.  Q.  And  you  don't  re- 
member whether  tbe  brake  woes  had  all  been  put 
on  the  tender  at  tbe  time  or  not,  do  you?  A. 
No,  sir.  Q.  And  you  ran  it  that  morning  just 
the  same  as  you  had  been  accustomed  to  running 
it  every  other  time  you  went  out  on  the  track 
with  it?  A.  Yes,  sir.  Q.  And  when  you  got 
to  that  hill  and  started  down  the  bill  and  found 
you  couldn't  stop  it  you  told  the  others  that 
you  had  done  everything  you  could  and  to  look 
out  for  themselves,  is  that  what  you  said  to 
them?  A.  Yes,  sir;  that  was  about  what  I  said. 
Q.  And  you  had  reversed  the  engine  at  that 
time?  Now  when  you  reversed  the  throttle  that 
reversed  the  wheels  and  stopped  them,  didn't  it? 
That  is,  they  reversed  the  other  way?  A.  They 
generally  spun  around  the  other  way.  Q.  And 
you  did  all  yon  could  to  stop  it?  A.  Yes,  sir. 
Q.  And  you  say  the  brakes  didn't  seein  to  have 
any  effect  Now,  Mr.  Rivenbark,  isn't  it  a  fact 
that  you  started  out  that  morning  with  that  lo- 
comotive, and  you  had  these  men  on  the  mgine 
with  you,  and  that  you  were  going  at  a  pretty 
t'ood  rate  of  speed,  and  when  you  got  to  the  crest 
of  the  hill  the  track  was  wet  with  dew  and  the 
grade  was  steep,  and  yon  found  you  couldn't 
control  it  on  account  of  the  steepness  of  the 
grade  and  the  wet  track,  isn't  it  a  fact  and  isn't 
that  the  reason  the  engine  went  down  hill  in- 
stead of  because  you  didn't  have  all  those  brake 
appliances  to  put  on  it?  A.  I  didn't  think  it 
would  be  any  trouble  to  control  it,  just  tbe  en- 
gine without  any  oars,  because  Z  had  Iwen  go- 
ing down  there  with  cars  behind  it  Q.  How  is 
that?  A,  I  was  in  the  habit  of  going  down 
there  with  empty  cars  on  behind  It  and  I  didn't 
think  it  would  be  any  trouble  because  It  was 
Just  the  light  engine  and  no  cars  behind  it,  and 
It  natnralnr  wouldn't  pull  down  as  fast  as  it 
would—  Q.  You  thought  it  would  do  just  as 
well  as  it  usually  did,  didn't  you?  Then  it  ran 
that  morning  just  as  well  as  it  uaually  did, 
didn't  it?  A.  It  run  faster  than  it  uBually  did. 
Q.  Ton  put  more  steam  on  it;  didn't  yon?  A. 
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No^  air ;  I  didn't  put  steam  on  it  then  only  in 
trying  to  stop  It  Q.  ¥ou  were  running  it  faster 
that  morning  Uian  you  usually  ran  It,  didn't 
yon?  A.  No,  dr;  bat  It  ran  taster:  that  is,  it 
ran  buter  when  it  started  down  the  grade.  Q.  I 
see.  nten  ^ou  didn't  take  into  consideration  the 
effect  of  going  down  that  grade  with  an  empty 
engine  or  an  engine  without  any  cars  attadied  to 
it  would  have  on  being  able  to  stop  it,  is  that  it? 
A.  (No  answer.)  Q.  Is  that  the  reason  It  got 
aw^  from  yon?  A.  The  reason  it  got  away, 
all  I  could  see,  was  the  dew  on  the  track  and  the 
grade,  the  steep  grade  and  the  insufficiency  of 
the  brakes.  Q.  Ail  three  of  them  went  into  it? 
A.  Yes,  sir.  Q.  Because  the  brakes  wouldn't 
bold,  and  because  the  track  was  wet,  and  be- 
cause the  grade  was  steep?  A.  Yra,  sir.  Q. 
How  long  was  that  hill  from  the  crest  of  the 
hill  to  where  the  other  locomotive  was  derailed, 
how  far  was  it?  A.  It  was  nearly  a  half  mile, 
I  guess.  Q.  JVearly  half  a  mile.  Was  it  a 
steady  downgrade?  A.  About  two-thirds  of  it 
was.  It  was  a  steady  downgrade,  and  then  there 
was  a  little  rise  over  a  little  knoll,  and  then 
down  again.  Q.  And  the  last  knoll,  it  was  pass- 
ed the  last  knoll  when  you  jumped?  A,  About 
the  top  of  the  last  one.  Q.  About  the  top  of 
the  last  one?  A.  Yes.  sir.  Q.  About  how  far 
was  it  from  the  top  of  the  last  knoll  to  where 
this  locomotive  was  derailed?  A.  About  30  or 
40  yards.  Q.  And  you  jumped  at  about  30  or 
40  yarda  frcnn  where  the  two  locomotiTes  came 
together?  A.  Yes,  sir." 

Said  witness  further  testified: 
"I  reversed  the  steam  at  the  top  of  the  big 
hill  Just  like  I  had  been  doing  every  day ;  as  I 
had  been  operating  it  every  day,  and  I  didn't 
get  the  results  that  t  usually  did.  The  sand  box 
was  on  the  boiler  ahead  of  the  steam  pump  in 
front.  That  is  the  usual  plsce  for  a  sand  box  on 
a  locMuotive,  and.  If  there  had  been  sand  in  the 
sand  box  that  morning,  it  wouldn't  have  helped 
any  because  we  were  running  backwards.  I 
talked  with  several  people  about  this  wreck  at 
the  time  it  happened— Air.  Geiger,  Mr.  Smith, 
and  Mr.  Kendrick,  and  different  people.  I 
haven't  said  anything  to  Mr.  Hendley  recently, 
but  I  have  talked  with  Mr.  Hampton  to-day  and 
with  Mr.  Geiger  to-day  and  yesterday.  It  had 
been  2  years  before  that  time  since  I  had  seen 
Mr.  Geiger.  I  have  had  three  or  four  letters 
from  him  in  the  meantime.    My  recollection  is 

Sretty  clear  now  of  all  the  things  I  have  testi- 
ed  to.  I  don't  remember  the  details  in  the 
same  way  now  as  I  did  the  day  after  the  acci- 
dent ;  I  was  more  shocked  then,  but  I  knew 
what  had  happened  and  had  been  working  on 
the  locomotive  for  6  or  8  months  every  day,  and 
knew  the  conditi<m  of  the  locomotive  pretty  well. 
I  couldnt  say  that  my  mind  was  clear  right 
then;  I  couldn't  testi^  as  to  the  clearness  of 
my  mind  then." 

3,  Arthur  Smith  was  also  iutrodaced  as 
a  witness  on  behalf  of  the  plalntlfC,  and 
testified  as  follows : 

"My  name  is  J.  Arthur  Smith.  I  r«nember 
the  engine  on  which  Mr.  Gdger  was  injured,  on 
the  16th  of  September.  1910.  I  don't  remember 
if  the  engine  wag  leaking  before  we  started  out 
or  not." 

This  same  witness  wa»  also  called  on  be- 
half of  tbe  defendant,  and  testified  as  fcd- 
Iowb: 

"My  name  is  J.  A.  Smith.  I  was  employed  by 
Ingram-Dekle  Lumber  Company  at  the  time  Mr, 
Geiger's  foot  was  cut  off  and  was  on  tbe  train 
tbat  morning.  I  was  on  the  train  at  the  time- it 
went  over  the  crest  of  the  hill.  The  train  came 
pretty  near  to  a  stop  at  the  crest  of  the  hill,  aft- 
er it  came  up  on  the  top  of  the  hUL  As  soon  as 
it  turned  downgrade  tlie  further  it  went  the 
faster  it  got,  after  It  turned  over— down  the 
hill.   I  stayed  on  the  locomotive  until  it  hit  the 
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other  enrine.  I  was  not  hurt  enough  to  immut 
to  anything.  Just  scratched  a  littfe.  I  didn't 
jump.** 

On  cross-examination  the  witness  testified 

as  follows: 

"I  was  on  the  locomotive  that  morning." 

And  thereupon  the  plalntUt  pnq^oonded  to 
the  said  witness  the  following  questiOD, 
which  was  answered: 

"Q.  Mr.  McKay  has  asked  you  If  you  stayed  od 
the  engine,  and  you  said  you  did.  I  ask  yoo 
what  mpressed  that  fact  upon  you,  why  Is  it 
that  yon  remember  now  that  you  Btayad  on  (bt 
engine?  A.  Why,  I  stayed  on  tbe  engine  for 
the  purpose  of  stopping  it  until  I  found  th^  it 
was  running  too  fast  to  get  off  without  gettmg 
hurt,  and  I  rather  risk  staying  on  it  and  mtting 
the  other  one  than  to  risk  jumping  ctt." 

W.  H.  Kendrick  was  introduced  as  a 
witjiess  by  the  defendant  and  testified  that 
he  was  the  superintendent  of  the  defendant 
company  at  the  time  the  plaintiff  was  in- 
jured, and  proceeded  to  testify  as  f<^ows: 

"I  know  Mr.  Bivenbark.  He  was  engineer  on 
that  locomotive.  BVom  the  time  I  went  cm  doty 
as  superintendent  of  the  mill  until  Mr.  Ueipv 
was  hurt  he  never  reported  to  me  that  engue 
No.  42  was  out  of  repair  or  in  a  defective  con- 
dition in  any  respect.  He  was  on  it  daily.  He 
never  appli^  to  me  for  any  repairs  to  be  made 
on  it  that  I  recall.  If  anything  serious  had  been 
the  matt^  with  It,  It  would  have  crane  to  m; 
attention,  and  I  would  have  given  orders  to  have 
it  repaired.  I  know  I  didn't  give  any  orders  for 
its  repair.    I  remember  when  engine  No.  43 

fot  off  the  track  beyond  tbe  hlH  the  night  be- 
ore  Mr.  Geiger  was  hurt.  I  learned  it  had  been 
derailed  after  the  log  train  cann  in  that  night 
They  came  in  (m  the  log  train.  It  was  about  a 

auarter  or  a  h^  a  mile  from  the  switdi  where 
le  log  road  was  operating  at  that  time  to  where 
the  wreck  was,  and  they  came  in  on  the  log 
train  that  nwit  and  was  talking  about  it 
Smith  reported  to  me  first.  Smith  was  runniiiK 
the  engine.  Mr.  Geiger  saw  me  that  night  at 
supper  time.  It  was  part  of  his  duties  as  ■ 
tracK  foreman  to  dear  the  track  of  wredts  and 
to  help  to  put  locomotives  and  cars  that  mgbt 
get  off  the  track  back  on.  He  did  that  right 
along.  These  things  happen  frequently  on  lo<; 
roads." 

This  witness  also  gave  the  foUowhig  tes- 
timony: 

"Q.  What  was  the  condition  of  that  track  at 
the  place  of  the  wreck  with  reference  to  tbe 
grade?  A.  Well,  sir,  it  was  a  tremendous  grade, 
something  that  Uiere  is  not  but  very  few  gr&Af^ 
in  Florida  any  worse  than  tt  was;  it  was 
right  over  a  tremendous  steep  hill.  Q.  Mr.  Gei- 
ger built  that  piece  of  track,  didn't  he?  A.  I 
suppose  he  did.  Q.  You  were  not  there  whni 
that  was  done?  A.  No,  sir;  I  wasn't.  Q.  His 
duties  carried  bim  over  it  from  day  to  daj. 
didn't  it?  A.  Yes,  sir,  Q.  He  knew  the  c<n- 
dition  of  it  and  the  slope  of  the  grade?  A.  He 
knew  die  track  all  right:  yes;  and  knew  the 
condition  of  it.  Q.  Mr.  Kendrick,  I  wish  you 
would  stato  whether  or  not  a  locomotive  on 
that  grade  with  that  track  bang  wet  with  deff 
or  slippery  with  water,  could  have  been  stop- 
ped by  the  ordinary  application  of  brakes?  A- 
I  would  hate  to  say  whether  it  could  be  deme 
or  not,  but  I  would  hate  awfully  bad  to  try  it 
Now,  the  fact  of  the  busineaa  is  that  It  wu  a 
tremendous  grade  and  with  a  wet  track,  I  b^ 
lieve  it  would  have  slid  down  there  from  the  top 
of  the  hill  to  the  bottom  without- if  it  bad  been 
locked  without  there  had  been  sand  or  some- 
thing on  the  track  to  have  pr<^ibited.  Q.  tou 
were  familiar  with  the  road  when  the  acddent 
occurred,  wasn't  yon?    A.  Yei^  sir.    Q,  And 
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TOD  tell  these  gentleman  that  that  was  a  rery 
hi£h  hill,  a  bad  bill,  was  it?  A.  Tea.  sir.  Q. 
And  from  your  knowledee  of  engines  and  engine 
42,  you  believe  that  brakes  or  nothing  else 
would  have  stopped  her  that  morning ;  that  the 
would  have  gone  right  on  down  that  grade?  A. 
I  certainly  do." 

Azkd  therenpoD  the  said  plaintiff  pn^und- 
ed  to  the  said  witness  tbe  following  ques- 
tions: 

How  ooold  that  grade  have  ben  obvlat* 

But  to  the  question  as  propoonded,  defend- 
ant did  then  and  there  object  on  tbe  ground 
that  the  same  was  immaterial  and  irrelevant 

But  the  said  judge  did*  then  and  there  over- 
rule the  said  objection  and  permit  the  sold 
witness  to  answer  the  said  question  as  fol- 
lows: 

"A.  By  catting  the  hill  down." 

To  wbicb  ruling  defendant  did  then  and 
there  except 

"Q.  That  Is  the  way  it  la  done.  Isn't  it?  A. 
That  is  the  way  all  railroads  are  built" 

Ernest  Tomax  was  also  Introdnced  as  a  wit- 
ness by  the  def^dant,  and  testified: 

"My  name  Is  Ernest  Tomax.  I  live  at  Dade 
City.  1  was  at  the  Ingram-Dekle  Company  mill 
right  north  of  Dade  City  in  September,  1910,  at 
the  time  Mr.  Geiger's  foot  was  cat  off  in  an 
acddrat  Was  tiiere  the  night  before.  I  know 
esglne  42  that  was  used  at  the  time.  That  en- 
gine went  down  tbe  night  before  to  the  scene 
of  where  engine  No.  43  was  off  the  track.  It 
went  down  and  came  back  without  accident  I 
went  along.  Mr.  Geiger  went  along.  It  was 
abSat  7:30  o'clock  when  we  went  down,  and 
about  0,  as  I  remember  it  when  we  came  back ; 
it  w^t  down  and  came  np  all  right  the  night 
before.  I  don't  know  if  Mr.  Kendrick,  the  su- 
perintendent knew  Mr.  Geiger  was  going  down 
on  the  engine.  He  was  in  charge  of  everything 
at  tbe  miU.  I  don't  know  If  he  saw  the  parties 
actoally  getting  on  the  engine." 

[I]  We  are  of  the  opinion  under  the  deci- 
sions of  this  court  that  the  plaintiff  and  the 
engineer,  Blvenbark,  were  fellow  serranta. 
See  especially  Parrish  t.  Pensacola  &  Atlan- 
tic B.  B.  Co.,  28  Fla.  2SI,  9  Booth.  606,  where- 
in we  bdd  as  fMlows: 

"Prior  to  the  enactment  of  chapter  3744, 
Laws  of  1887,  a  master  was  not  liable  or  re- 
sponsible to  one  servant  for  personal  injuries 
recrived  in  the  course  of  his  employment  through 
the  negligence  of  a  fellow  servant,  whoi  engag- 
ed in  a  common  work  or  In  the  same  general 
Qndertakhi^. 

''Hie  eogmeer,  fireman,  hrakemen  and  sbovel- 
ers  on  a  gravel  train  ennged  in  loading,  haul- 
iiw  and  unloading  gravel  in  repair  of  the  road- 
bed are  fellow  servants  engaged  in  the  same 
common  work,  and  the  employer  company,  prior 
to  the  passage  of  said  statute,  was  not  liable  to 
one  of  such  shovelers  for  personal  injuries  re* 
ceived  in  consequence  of  the  negligence  of  the 
engineer  in  putting  the  handling  of  his  engine 
in  the  hands  of  his  fireman  who  waa  either 
careless  or  unskilled  In  the  management  ot  such 
machines." 

Also  see  tbe  snthorUies  dted  in  the  opin- 
ion, especially  GlUshannan  v.  Stony  Brook 
R.  B.  Co.,  10  Cush.  (Mass.)  228 ;  Ohio  &  Mis- 
sissippi B.  B.  Ca  V.  Tlndall,  13  Ind.  866,  74 
Am.  Dec.  250;  St  Louis  ft  3.  B.  By.  Co.  v. 
Brlti,  72  ni.  266.   We  would  also  refer  to 


Norfolk  &  Western  B.  B.  Co.  t.  Nuckols,  91 
Va.  193,  21  8.  E.  342,  wherein  It  was  held: 

"A  track  repairer  and  engineman,  though  io 
different  departments,  are,  by  the  very  nature 
of  their  employment,  brought  into  frequent  con- 
tact and  the  risk  of  negligence  by  the  one  must 
therefore  be  considered  to  have  been  in  contem- 
platioo  of  the  other  when  service  under  the  com- 
mon master  was  accepted." 

This  would  seem  to  be  well  Is  point  Also 
see  Sanderson  t.  Panther  Lumber  Co.,  80  W. 
Ta.  42,  40  S.  B.  368,  65  L.  B.  A.  908,  88  Am. 
St.  B^.  841,  and  White  t.  Kennon,  83  Ga. 
343,  9  S.  B.  1082.  Other  Illnstratlve  cases 
will  be  found  In  4  Labatt's  Blaster  and  Serr- 
ant  (2d  Ed.)  copter  LX,  especially  pages 
4080,  40S1.  We  would  also  again  refer  to 
Steams  &  Culver  Lumber  Co.  t.  Fovier,  B8 
Fla.  362,  60  South.  680. 

At  the  request  of  the  plaintiff,  the  trial 
court  gare  the  following  Instnictlon  to  the 
Jury: 

"The  defendant  haa  filed  a  second  plea  la 
which  it  sets  up  as  a  defense  that  the  injury 
to  the  plaintiff,  if  caused  as  alleged,  was  due  to 
the  acts  and  negligence  of  a  fellow  servant,  and 
I  charge  you  that  io  order  to  lie  a  defense,  you 
must  find  that  the  plaintiff,  and  the  engineer, 
or  person  in  charge  of  said  loeomotiTe  on  which 
the  plaintiff  was  Injured,  were  connected  in  the 
same  common  employment  If  you  find  from 
the  evidence  that  the  work  which  the  ptalntifF 
was  employed  to  do  bad  no  relation  or  con- 
nection with  the  operation  or  equipmuit  of  said 
locomotive,  and  that  at  the  same  time  and  place 
tbe  plaintiff  had  no  control  or  voice  in  tbe  oper- 
ati(Hi  of  the  same,  I  charge  you  that  under 
such  dreumstances^  they  cannot  be  regarded  as 
fellow  serrants." 

In  tbe  light  of  Uw  decMoB  which  we  have 
jnst  dted,  we  are  oC  the  oplBlon  that  this 
instruction  ms  wroneoos,  and  that  tba  as- 
Blgnment  baaed  thereon  moat  be  held  to  have 
been  sostalned.  We  do  not  think  the  testi- 
mony estabUsbes  that  Blvenbarlc,  the  engi- 
neer, anstained  a  repreaentatlTV  rdatlmi,  such 
e»  vice  prlttdpal.  to  the  defmdaat.  It 
necessarily  follows  ftom  what  we  have  said 
that  tbe  platattUK  and  the  engineer  being  fel- 
low servants,  If  the  testimony  establishes 
that  tbe  proximate  cause  of  the  injury  to  the 
plaintiff  was  tbe  negflgence  ot  such  fellow 
servant  the  plaintiff  cannot  recover.  In 
South  Florida  B.  B.  Ga  v.  Weese,  32  Fla. 
212,  13  South.  436,  we  refused  to  adopt  what 
has  been  called  "the  separate  department  dis- 
tinction" and  have  adhered  to  this  holding. 
See  Steams  &  Culver  Lumber  Ca  v.  Fowl- 
er, supra,  and  prior  declslODS  of  this  court 
there  cited.  It  may  welt  be  doubted,  to  state 
it  mildly,  if  the  testimony  establishes  that 
the  negligence  of  the  engineer  was  the  proxi- . 
mate  cause  of  the  injury  to  the  plaintiff.  We 
shall  not  undertake  an  analysis  or  discussion 
of  the  testimony,  the  portions  of  which  bear- 
ing upon  the  cause  of  the  injury  Inflicted  np- 
on  the  plaintiff  we  have  set  forth  above,  but 
we  are  of  the  opinion  that  It  does  not  sustain 
the  allegation  of  the  plaintiff  In  the  first 
count  of  the  declaration,  "that  the  said  de- 
fendant tbroagh  its  agents  and  employte  in 
charge  of  the  operation  of  said  locomotive 
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engine  upon  which  the  plaintiff  was  then  rid- 
ing so  negligently  operated  the  same  that  It 
collided  with  the  said  derailed  locomotive 
engine,"  as  a  consequence  of  which  negligence 
the  plaintiff  was  injured,  therefore  there 
could  be  no  recovery  under  the  first  count 

We  win  add  that  we  do  not  think  the  testi- 
mony shows  contributory  negligence  upon  the 
part  of  the  plaintiff,  as  we  are  of  the  opinion 
that  he  was  warranted  In  jumping  from  the 
engine  under  the  existing  circumstances. 

[>]  We  are  further  of  the  opinion  that  the 
testimony  falls  to  establish  the  allegation  in 
the  second  count  of  the  declaration  as  to  the 
cause  of  the  injury,  which  we  have  copied 
above.  It  may  be  true  that  the  track  and 
rails  were  shown  to  be  wet,  but  that  would 
seem  to  have  been  caused  by  the  dew,  and  not 
by  leakage  from  the  engine  and  tender,  as 
no  proof  was  adduced  that  they  were  leaking 
on  the  morning  that  the  injury  occurred.  The 
testimony  farther  establishes  that  the  sand 
box  on  the  engine  was  In  a  defective  con- 
dition, and  was  not  in  working  order,  and 
was  not  working  that  day,  but  the  testimony 
further  shows  that  no  "specially  prepared 
sand"  was  ever  kKpt  for  such  sand  box,  and 
that  the  engine  was  not  equipped  with  sand. 
Rivenbark,  the  engineer,  the  plaintiff's  wit- 
ness, testified  that  It  had  been  like  that  all 
the  time  he  had  been  there  as  such  engineer, 
a  period  of  about  6  montlis,  and  that  "It  there 
had  been  sand  in  the  sand  box  that  morning, 
It  wouldn't  have  helped  any  because  we  were 
mnnlng  ba<^ard8,"  having  iHrevlouBly  tes- 
tifled  that  he  was  mnnbig  the  engine  back- 
wards becanse  there  was  no  way  of  taming 
it  around  provided  by  defendant.  Even  If 
the  absence  of  sand  had  been  the  proximate 
cause  of  the  Injury,  which  was  not  shown, 
the  plalDtlfl  might  well  have  been  held  to 
have  assumed  such  risk,  since  such  n  con- 
dition had  existed  about  6  months,  and  the 
piBlntUC  had  been  rldhig  aa  the  engine  al- 
most dally.  As  no  place  had  been  proTlded  by 


the  defendant  to  turn  the  engine  around  and 
In  consequence  it  had  to  be  run  backward  and 
the  sand  box  could  not  be  used,  the  plain- 
tiff might  well  have  been  held  to  have  aa- 
Bumed  that  risk.  The  witness  Blvenbark 
further  testified  that  the  reason  the  engine 
got  away  from  him  was  "the  dew  on  the 
track  and  the  grade,  the  steep  grade,  and  the 
insufficiency  of  the  brakes,"  but  none  of 
these  things  were  alleged  tn  the  declaration 
as  the  cause  of  the  Injury.  It  is  a  well- 
settled  prlndple  of  law,  which  we  hare  an- 
nounced time  and  again,  that  the  allegata  and 
probata  must  meet  and  correspond,  the  ia- 
eues  being  made  by  the  pleadings  to  which 
the  proof  must  be  confined.  See  Atlantic 
Coast  Line  R.  Co.  v.  Crosby,  63  Fla.  400, 
43  South.  318,  and  Rentz  v.  Live  Oak  Bank, 
61  Fla.  40.3,  text  414,  65  South.  856,  where 
other  decisions  will  be  found.  Aa  we  hare 
also  frequently  held: 

"There  can  be  no  recovery  upon  a  cause  of  ac- 
tion, however  meritorious  it  may  be,  or  how- 
ever satisfactorily  proven,  that  is  In  substance 
variant  from  that  which  is  pleaded  by  the  plain- 
tiff." 

See  Parrish  v.  Fensacola  ft  AtlanHc  R.  Co., 
28  Fla.  251,  9  South.  696;  Jacksonville,  T. 
&  K.  W.  By.  Oa  V.  tialvlo,  20  Fla.  636,  U 
South.  231, 16 14.  B.  A.  837 ;  Walsh  v.  Westsm 
Ry.  Co..  34  Fla.  1. 15  South.  686;  Wilkinson 
V.  Pensacola  ft  A.  B.  Ca,  36  Fla.  82,  17 
Sooth.  71 ;  Louisville  ft  N.  B.  Co.  v.  Guyton, 
47  Bla.  188,  36  South.  84;  Pensacola  Electric 
Terminal  B.  Co.  r.  Hanssman,  51  Fla.  28Q, 
40  South.  196;  Dexter  ft  Connor  v.  Seaboard 
Air  Line  By..  65  Fla.  292,  45  Sonth.  887: 
Coons  r.  Pritchard.  69  Fla.  SS2,  68  South.  225, 
L.  B.  A.  (N.  S.)  1915F,  558. 

There  woQld  seem  to  be  no  occasion'  tm 
further  discussion.  The  Jadgmoit  must  be 
reversed. 

TAYLOR,  a  J.,  and  COCERELU  WHIT- 
FIBU>.  and  E1«LI8,  JJ.»  ooncur. 
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TAZOO  ft  M.  V.  B.  CO.  v.  W.  a  ORAIG  & 
CO.    (No.  17819.) 

(Saprane  Ooart  of  Mississippi,  Di virion  A. 

April  24,  Ifiie.) 

Itmuar  «=a62--BEcovKBT. 

Where  interest  is  not  due  by  the  tenOB  of 

cuuii-dct,  but  is  bimply  ao  incident  thereto 
lecoverable  as  damages,  the  payment  of  the 
principal  is  a  bar  to  its  subsequent  recovery. 

[Ed.  Note.— For  other  eases,  see  Interest, 
Cent.  XMg.  H  140-144;  Dec  Dig.  «»62.] 

Appeal  from  Circuit  Court,  Warren  Coun- 
ty;  E.  L.  Brlen,  Jadge. 

Action  by  W.  C.  Craig  ft  Co.  against  the 
YaEoo  ft  Mississippi  Valley  Railroad  Ccnn- 
pany.  From  a  Judlrment  for  plaintiff,  de- 
feodant  appeals.  Bereraed,  and  Jadgmrat 
ordered  for  defendant 

Mayes,  Wells,  May  ft  Sanders,  of  Jackson, 
for  appellant.  McLaurin  ft  Armlstead.  of 
Vlcfcsbui^,  for  appellee. 

SMFTH,  a  3.  In  April.  1909,  appellee,  W. 
C  Craig  ft  COn  cotton  merchants,  filed  with 
appellant,  Tazoo  ft  Mississippi  Valley  Ball- 
road  Gtunpany,  four  claims  against  appellant 
tor  loss  on  cotton  shipped  over  appellant's 
raibwad.  and  In  March  or  April,  iSlO,  appel- 
lee filed  with  appellant  a  claim  of  similar 
character,  which  several  claims  were  paid 
by  appellant  in  Febmary,  1011,  the  several 
amounts  thereof  being,  respectively,  $241.11. 
r'!76.53.  ¥256.88,  f412.72,  and  $264.85.  .AH 
these  payments  were  made  by  vouchers  Is- 
sued by  the  appellant  railroad  company,  the 
vouchers  being  uniform,  except  as  to  date 
and  amount,  and  were  as  follows: 

The  Tasoo  ft  Mississippi  Valley  R.  B.  Ca  to 

W.  C.  Craig  &  Co.,  JDr. 
BNS  2/6/11  Vicksburg,  MisafasippL 

P.  A  a     T  62160 

1910 

February  1      3003      63S82  Cotton 

For  loss  on  ten  bales  of  cotton  shipped  from 
Vicksborg,  Miss.,  cauagned  order  aotiqr  Baltic 
Mill,  Baltic,  Conn. 

Amount  I27&63. 
Approved  for  payment: 
Comptroller. 

Andited: 

Auditor  6t  Disbarsonent. 

Recaved  Feb.  26th,  1911,  of  the  Yazoo  ft  Mls- 
mssippi  Volley  B.  R.  Co.  two  hundred  seventy- 
^  "/lOo  dollars,  in  full  of  the  above  account 
W.  C.  Craig  &  Co. 

Some  months  after  these  claims  were  set- 
tled this  suit  was  instituted  In  the  conrt  of 
a  justice  of  the  peace  by  appellee  to  recover 
of  appellant  the  sum  of  $145.19,  representing 
interest  on  these  several  claims  at  the  rate 
t>f  6  per  ceht.  per  annum  from  the  day  they 
were  filed  with  appellant  until  they  were 
paid.  Appellee  obtained  judgment  in  the 
court  of  the  justice  ol  the  peace,  and,  an 
appeal  having  been  prosecuted  to  the  clr- 
ttiit  tourt,  a  jury  was  there  waived  and  the 
cause  submitted  to  and  decided  by  the  judge, 
Rho  returned  a  judgment  in  favor  of  appel- 


lee, from  which  judgment  this  appeal  la 

taken. 

Leaving  ont  of  view  the  rule  announced  In 
Clayton  v.  Clark,  74  Miss.  499,  21  South.  5tJ5, 
22  South.  l«y,  37  U  R.  A.  771,  60  Am.  St  Rep. 
G21,  the  judgment  of  the  court  below  never- 
theless must  be  reversed ;  for  the  interest  here 
sought  to  be  recovered  is  not  due  by  virtue 
of  a  contract  providing  for  the  payment 
thereof,  but  Is  simply  a  legal  Incident  to  the 
original  debt  (Buckner  v.  Pipes,  56  Miss.  366), 
recoverable  as  damages  In  an  action  for  the 
recovery  of  the  principal ;  and  the  rule  is 
that,  if  Interest  Is  not  due  by  the  terms  of 
the  contract,  but  Is  simply  an  incident  there- 
to recoverable  as  damsf^es.  the  payment  of 
the  principal  is  a  bar  to  its  subsequent  re- 
covery (Bennett  v.  Federal  Coal  &  Coke  Co., 
70  W.  Va.  456,  74  S.  B.  418,  Ann.  Cas.  1913K, 
578,  40  L.  B.  A  [N.  S.]  5S8,  and  authorities 
cited  therein  and  in  note  thereto ;  16  Am.  ft 
Eng.  Enc.  Law  [2d  Ed.]  1033  ;  22  Cyc.  1572). 

Ueversed,  and  judgment  here  for  appel- 
Unt 


YAZOO  ft  M.  T.  B.  00.  T.  HEARN. 
(No.  17760.) 
(Supreme  Conrt  of  Mlsidsripi^,  Division  A 
April  24,  1916j 

1.  Garriebs  <s=>278(1)— Cabbiaoe  op  Passbh- 

GERS— ACTIONS~~EVIDBffCi:-^UBT  QtnCSTIOIT. 
In  an  action  by  a  passenger  for  damages 
for  being  carried  beyond  her  station,  the  ques- 
tion of  the  railroad  company's  negligence  fteW 
properly  submitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S  1060;  Dec.  Dig.  «»27S(1).] 

2.  Gabbiebs  «s9277(6)— Casbxagb  or  PAaraH- 

OXBS— Mbasube  of  Dauaqbs. 

Where  a  female  passenger  was  negligently 
carried  beyond  her  station  being  forced  to  walk 
back  four  or  five  miles  in  the  daytime,  when 
the  weather  was  cold  and  the  ground  muddy,  an 
award  of  $450  was  justified;  it  appearing  she 
was  put  to  some  expense,  and  that  her  walk 
aggravated  her  sore  eyes. 

[Bd.  Note.— F\>r  other  casas,  see  Carriers, 
Cent.  Dig.  S  1064 ;  Dec.  Dig.  «b»277(6).] 

Appeal  from  Circuit  Court,  Warren  Oonn- 
ty;  T.  G.  Blrcfaett,  Judge. 

Action  by  Ida  Heam  against  the  Yazoo  ft 
Mississippi  Valley  Railroad  Company.  From 
a  judgment  for  plalntifl,  dtfendant  iweals. 
Affirmed. 

Mayw,  Wells,  May  ft  Sanders,  of  Jackson, 
for  appellant.  Anderson,  Vollor  &  Kelly,  of 
Vi^burg,  for  appellee. 

STKES,  J.  Suit  was  Instituted  by  the  ap- 
pellee in  the  circuit  court  of  Warren  county 
for  damages  alleged  to  have  been  sustained 
on  November  14,  1912,  by  her  for  failure  of 
one  of  the  passenger  trains  of  the  appellant 
company  to  stop  at  King's  Crossing  for  her 
to  debark  from  Its  passenger  train,  npon 
which  she  had  taken  passage  at  Redwood  for 
King's  CrMSing,  both  being  small  stations  In 
Warren  county.   The  uncontradicted  facts  in 


4s>Par  otier  cases  see  same  toptc  and  KBT-NUUBER  1&  all  Key-Numbered  Digests  and  IndexM 

7mo.-^ 


Digitized  by 


Google 


562 


71  SOUTHERN  REPORTEB 


(Miss. 


the  case  show  that  on  the  above  date  the  ap-  \ 
pellee  here,  plalntlCf  below.  Miss  Ida  Heam. 
lived  with  her  brother  about  a  mile  from 
King's  CrosslD?;  that  she  bad  lived  In  the 
country  In  Warren  county  about  22  years; 
that  on  the  day  in  question  she  had  been 
visiting  her  sister,  who  lives  about  one  mile 
from  the  station  of  Redwood;  and  that  she 
and  her  niece,  Miss  Middle  Smlthart,  walked 
from  her  sister's  bouse  to  Redwood  and  pur- 
chased tickets  to  King's  Grossing,  paying  the 
sum  of  20  cents  for  each  ticket;  that  they 
boarded  a  passenger  train  of  the  appellant, ' 
but  that  said  train  failed  to  stop  for  them  at 
their  point  of  destination.  King's  Crossing, 
and  took  them  to  Vlcksburg,  about  six  or 
seven  miles  further  on  from  King's  Grossing. 
When  appellee  reached  Vlcksburg,  she  and 
her  niece  hired  a  carriage  for  $1,  and  were 
driven  to  the  rity  cemetery.  The  testimony 
shows  that  api)eUee  was  not  familiar  with 
the  surroundings  of  the  city  of  Vlcksburg  at 
the  station,  bnt  that  she  had  been  to  Vlcks- 
bui^  through  the  country  at  varlons  times, 
and  was  familiar  with  the  road  passing  by 
the  city  cemetery,  and  It  was  for  this  reason 
that  she  hired  the  driver  to  transport  them 
to  the  cemetery.  The  testimony  further 
shows  that  the  reason  she  did  not  hire  the 
driver  to  take  her  all  the  way  to  her  broth- 
er's home  was  because  she  did  not  have  suf- 
ficient money  with  her  to  pay  the  hack  fare. 
After  getting  out  at  the  cemetery,  she  and 
her  niece  walked  from  there  to  her  brother's 
bcHQe.  part  of  the  distance,  or  about  two  mile.^, 
over  tbe  park  road,  which  seems  to  be  a 
graTded  w  macadamized  road,  and  the  bal> 
anoe  oi  the  distance,  three  or  four  miles, 
over  a  dirt  road.  The  appellee  states  that. 
In  all,  she  walked  about  six  miles.  They 
arrived  In  Vicksbui^  about  12  o'clock  In  the 
day,  and  she  uid  her  niece  reached  her 
brother's  home  before  dark — somewhere  In 
tiie  n^hborhood  of  6  o'clock  In  the  after- 
noon. The  testimony  farther  libows  that 
had  she  gotten  off  at  the  station  of  King's 
Grossing,  she  and  her  niece  would  bare  then 
walked  to  her  brother's  home,  a  dMance  at 
about  (me  mile.  PlalntUC  In  the  court  below, 
In  ber  Instructions  to  the  jury,  only  asked  to 
recover  the  actual  damages  suBtalned  her 
<Hi  account  of  tbe  negligence  of  the  railroad 
company.  These  actual  damages,  as  testified 
to  by  her,  consisted,  In  addition  to  the  dol- 
lar and  twenty  cents  expended  for  back  hire 
and  ticket,  of  having  to  take  the  extra  walk 
of  about  four  or  five  miles  in  bad  weather 
on  a  cold,  damp  day,  over  a  muddy  road, 
as  a  result  of  which  she  suffered  with  a  bad 
cold  for  about  a  week,  and  also  with  her 
eyes.  The  testimony  shows  that  her  eyes 
were  weak,  and  she  suffered  with  them  more 
or  less  all  the  time,  and  that  whenever  she 
caught  cold  it  aggravated  this  trouble,  and 
that  on  this  occasltm  the  cold  settled  in  her 
eyes,  caused  by  the  wind.  She  further  testi- 


fied that  ber  eyes  were  always  sore,  but 
that  they  were  not  so  bad  when  she  did  not 
have  to  go  In  the  wind.  Upon  this  statement 
of  facts,  the  Jury  returned  a  verdict  In  fa- 
vor of  the  plalnticr  for  and  Jud^cnt 
of  the  lower  court  was  entered  accordingly. 
From  whic^  Judgment  this  appeal  la  here 
prosecuted. 

[1, 2]  The  question  of  negl^nce  was  prop- 
erly submitted  to  tbe  jury  and  was  decided 
by  them  in  favor  of  the  plalntltf  In  tbe  court 
below.  The  only  question  before  this  court  Is 
whether  or  not  the  verdict  of  the  jury  was 
grossly  excessive,  evincing  passion  and  prej- 
udice. Tbe  testimony  of  the  plaintiff  In  the 
court  below,  the  appellee  here,  which  the 
jury  believed,  shows  that  because  of  the  neg- 
ligence of  tbe  defendant  company,  she  was 
forced  to  take  an  addltlcHial  walk  of  four 
or  five  miles  In  tbe  daytime,  when  the  weath- 
er was  cold  and  the  ground  muddy:  that 
as  a  result  thereof  her  sore  eyes  were  ag- 
gravated and  she  contracted  a  cold,  from 
both  of  which  she  suffered  for  about  a  week. 
It  was  therefore  a  question  of  fact  for  tbe 
jury  to  say  what  amount  woold  compensate 
her  therefor. 

Affirmed. 


YAZOO  &  M.  V.  R.  00.  v.  SMITHART. 

(No.  17761.) 
(Supreme  Court  of  Missisdppi,  Division  A. 
April  24.  19ia) 

Gabbiebs  ^=9277(0)  —  Cabbiaob  ov  Passeh- 

QEBs—AcnoNS— Damages. 

Where  a  passenger  was  carried  beyond  her 
station  and  walked  home,  snfferitiK  fatigu&  be- 
coming wet  and  hungry  and  missing  a  meal,  an 
award  of  $500  was  excessive,  it  appearing  that 
her  only  pecuniary  damage  was  tbe  expenditnre 
of  20  cents  for  a  ticket,  and  the  awanl  cannot 
be  sustained  for  more  than  $100, 

[Ed.  Note.— For  other  cases,  see  Garrien, 
Gent.  Dig.  fi  1084 ;  Dec.  Dig.  «s»2n(0).] 

Appeal  from  Circuit  Court,  Warren  Coun- 
ty; T.  6.  Blrchett,  Judge. 

Actlcm  by  Middle  Smlthart  by  next  trleaA, 
Mrs.  M.  a  Watklns,  against  tbe  Tazoo  t 
MlaslsBlpid  Valley  Railroad  Cmnpany.  Tram 
a  Judgment  for  plaintiff,  defendant  appesla 
Affirmed  on  c«idltloa  that  plaintiff  enter  re- 
mittitur; otherwise  rerersed  and  remanded 
as  to  question  of  damages. 

Mayes,  Wells,  May  &  Sanders,  of  Jacksoo, 
toT  appellant  Anderscm,  Vollor  &  Kelly,  of 
Vldcstmrg,  for  tyipeUeeb 

SYKES,  J.  This  case  Is  a  companion  case 
to  the  one  of  Yazoo  &  Miss.  Valley  Railroad 
Go.  V.  Miss  Ida  Hearu,  71  Soutb.  S61,  this 
day  decided  by  us.  Miss  Middle  Smlthart  is 
a  niece  of  Miss  Ida  Hearn,  and  was  with 
Miss  Heam  on  the  trip  from  Redwood  to 
King's  Crossing.  For  a  statement  of  tbe 
facts  In  this  case,  reference  Is  made  to  tbe 
opinion  of  tbe  court  In  the  case  of  this  same 
appellant  against  Miss  Heam. 
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Tbe  pecnnUuT  damage  suffered  by  the  ap- 
pellee In  tbia  case  was  the  Bum  of  20  cents 
paid  for  her  tl(&et  Her  actual  damages,  as 
tesUfled  to  by  ber,  consisted  slm^  and  sole- 
ly of  the  tact  that  she  bad  to  take  this  addl- 
ticKial  walk  ct  four  or  Ave  miles,  that  the 
wind  was  blowing,  and  It  was  muddy,  and 
nbe  was  Ured  and  hnngi^  and  did  not  have 
any  dinner  tiut  day.  On  this  testimony,  the 
Jury-  returned  a  Terdlct  In  her  favor  for  $500. 
This  Terdlct  Is  grossly  ezcraslm  If  tbe 
plaSnUff  will  remit  the  excess  over  (100,  the 
case  wiU  be  affirmed;  otherwise  It  will  be 
reversed  and  remanded  as  to  the  question 
ot  damages  only. 

UABX  T.  SMITH  et  al.   (No.  17792.) 
(Sapreme  Court  of  Miasisaippi,  Divisioii  A. 
April  24,  1916.) 

1.  Adtbbse  Possession  «=»41— Tim— Cha»- 
AOTKB  or  PossESBiorr. 

PossMBion  under  color  of  a  tax  title  open, 
notorioue,  aad  adverse  from  1900  until  1911  is 
soflficiait  to  eatabUsb  title  by  adverse  pOBses- 
sion. 

[Ed.  Kote.— For  othw  cases,  see  Adverse  Pos- 
session, Gent  Dig.  K  1S4-206;  Dec.  Dig.  <8==> 
41.1 

2.  Anvxaas  Possession  «=»45— ScmoiBNOT— 
KiFECT  OF  Suit. 

Where  before  holding  posseesicoi  for  ten 
years  Dlaintiff  sued  to  confirm  the  tsz  title  by 
which  ne  held,  defmdanf s  cross-biU,  filed  after 
tiff  had  held  for  ten  years,  did  not  relate 
to  tikb  oommeneement  of  the  plaintiff's 
suit 

[Ed.  Note.— For  other  cases,  see  Advene  Pos- 
sesmon.  Cent  EHg.  H  232-264;  Dee.  IMg.  «»» 
45.] 

3.  Apfejx  ahd  Bbbok  «s3>848<1)— Scope  of 
RxvuEW— Matiebs  Not  Nscbssabt  to  Deci- 
sion. 

Where  determination  of  a  single  issue  on 
aiqieal  necessitates  reversal  of  the  decree,  other 
qoestimB  presented  by  the  records  need  not  be 
considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  M  8331-3335,  3337-3341 ; 
Dec.  Dig.  «^843(l).] 

Ai4;>eal  from  Chancery  Court,  Calhoun 
County;  J.  G.  McOoweo,  Chancellor. 

Suit  by  J.  S.  Marx  against  T.  B.  Smith  and 
others.  Plaintitt  obtained  a  decree  by  con- 
fession. Thereafter  defendant  Smith  filed  a 
mss-bUl  and  plaintiff  dismissed  his  original 
blU,  and  Judgment  went  for  defendant  Smith 
on  bis  cross-bill,  and  plulntlff  api)eals. 
Reversed,  and  decree  entered  dismissing  tbe 
(Toss-blll. 

Fitersm  St  Bale,  ot  Oolumbus,  for  appel- 
lant Haman  ft  Bates,  of  Plttsboro,  for  ap- 
peUeea. 

HOLDIQN,  J.  Tbe  appellant  filed  his  hill 
In  the  diancery  court  at  Calhoun  county 
■gabist  the  appellees,  In  September,  190D,  seek- 
ing to  confirm  his  tax  title  to  the  land  in- 
Tolved  in  this  case,  and  obtained  a  decree  by 
cmfession.  Subsequently,  within  two  years 
from  the  date  of  filing  tbe  bill,  tbe  appellees. 


in  July,  1911,  filed  an  anaww  luid  ooss-bill 
praying  toT  the  cancellaUon  of  appellantfs 
tax  title  and  confirming  the  title  of  the  land 
In  an;>tilee8  and  decreeing  possession  tberec^. 

The  appellant  dismissed  his  original  bill, 
and  the  cause  was  heard  <m  the  cross-bUl 
of  app^ees  and  the  answer  of  appellate 
cross^efendant  in  the  court  below,  and  a 
decree  granting  the  relief  prayed  fbr  in  the 
cross-bill  was  granted,  and  tbe  crosa-dettend- 
ant  appeals  here. 

The  appellant  contends  that  this  cause 
should  be  reversed  for  three  reasons:  First, 
that  tbe  proof  shows  oondnslv^  that  the 
appellant  had  title  by  ad^rse  possession  at 
the  land  from  1900  to  July,  1911,  more  than 
tm  years;  second,  that  appellant's  tax  title 
to  the  land  was  good  and  valid;  third,  that 
appellant  by  actual  occupation  at  the  land 
for  three  years  nndw  a  tax  title  (sectloii 
3096^  Code  1906)  acquired  a  good  and  valid 
tttle  to  the  land. 

[1-S]  The  evidence  In  the  court  below 
shows  conclnslvdy  that  the  appellant  enter- 
ed and  occupied  the  land  under  color  of  a  tax 
tttle  befMe  the  year  1900  and  held  it  opoily, 
notoriously,  and  adverse  until  July,  1911* 
when  the  appeUees  ffled  their  cross-bill 
against  the  ai^llant,  contesting  the  title  end 
possession  of  the  land.  We  do  not  under^ 
stand  by  what  role  or  reasoning  the  dian- 
cellor  reached  the  condosion  that  the  appel- 
lant had  not  acqaired  a  good  and  perfect 
title  to  the  land  by  adverse  possession.  It  ap- 
pears from  the  record  that  the  adverse  pos- 
session of  tbe  land  by  the  appellant  extended 
without  a  break  from  1900  to  Ju^,  1911;  and 
tike  fact  that  the  appellee  at  that  time,  July, 
1911,  filed  a  cross-bill  contesting  tbe  tiUe 
to  this  land  could  not  make  this  acUon,  by 
cross-bill,  relate  to  and  revert  back  to  the 
time,  8^>tember,  1909,  when  the  appellant 
filed  the  said  original  Mil.  The  statute  ot 
ten  years'  adverse  possession  ran  in  favor  of 
the  appellant  from  1900  until  it  was  stopped 
by  the  filing  of  the  cross-blU  In  July,  1911, 
and,  it  having  run  more  than  ten  years,  the 
appellant  acquired  a  good  title  to  tbe  land 
by  adverse  possession.  As  this  conclusion 
ends  the  case  in  favor  of  appellant.  It  Is  un- 
necessary for  us  to  pass  on  the  other  two 
questions  presented  In  this  record. 

The  decree  of  the  lower  court  Is  reversed, 
and  decree  entered  here  dismissing  the  cross- 
bill of  ajqjwllees. 


YAZOO  t  M.  V.  R.  CO.  v.  WIIXIS. 
(No.  1T754.) 

(Supreme  Court  of  MisRirwippi,  Division  A. 
AprU  24,  1910.) 

Cabbiebs  €=»106  —  Cabbiaoe  of  Goods  — 
Chabges— Limitation  of  Actions. 

While  the  federal  law  (Act  Feb.  4,  1887.  c. 
104,  24  Stat  370)  requires  common  can-iei-s  of 
interstate  commerce  to  chan^  and  collect  freight 
rates  according  to  tbe  tariff  schedules  fixed  by 
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the  Interstate  Commerce  Commission  and  gives 
a  carrier  a  right  of  action,  where  the  amount 
charged  did  not  equal  the  rate  fixed  by  the 
Interstate  Commerce  OommiBflion,  the  right  of 
action  Is  governed  by  the  atate  law,  aod  a  state 
statute  of  limitntions  which  affects  only  the 
remedy  will  bar  the  action. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Pig.      879-887 ;  Dec  Dig.  <8=sl96.] 

Appeal  from  Circuit  Court,  Hinds  County; 
E.  Ll  Brien,  Special  Judge. 

Action  by  the  Yazoo  &  Mississippi  Valley 
Railroad  Company  against  Eloyd  WIlUs. 
tYom  a  Judgment  for  defendant,  plaintiff  ap- 
I>eals.  Affirmed. 

Mayes,  Wells,  May  &  Sanders,  of  Jadcson, 
for  appellant.  Watkins  &  Watldns,  of  JaA- 
son,  for  appellee. 

HOLDBN,  J.  The  appellant  railroad  com- 
pany, plolntifC  In  the  court  below,  sued  the 
appellee,  Floyd  Willis,  defendant  In  the  court 
below,  and  from  a  Judgment  In  favor  of  ap- 
pellee it  inYxsecutes  this  appeal. 

Statement  of  Facts. 

The  agreed  atalement  of  facts  la  here  set 

out: 

"Floyd  Willis,  the  defendant  herein,  was  a  cot- 
ton dealer  in  the  city  of  Jackaon,  Misa.,  and  on 
October  23,  1906,  he  shipped  over  the  Yazoo 
St  Mississippi  Valley  Railroad  Company's  line 
100  bales  m  cotton  from  said  city  of  JackBon 
to  Williamsville,  Mass.,  shipper's  order  notify 
Woodward  &  StiUmao,  New  York  City,  the  said 
cotton  weighing  Sl,200  pounds,  subject  to  cor- 
rection, marked  *S.  H.  E.'  as  per  original  bill 
of  lading  hereto  attached  and  marked  Exhibit 
A.  The  freight  was  prepaid  on  the  said  ship- 
ment, and  amounted,  as  paid,  to  the  sum  of 

"The  tariffs  of  the  carriers  handling  the  said 
shipment  were  filed  with  and  approved  by  the 
Interstate  Commerce  CommisKion  at  Waubing- 
ton,  and  were  so  filed  nt  the  time  of  the  said 
shipment,  and  said  tariffs  were  published  in  the 
office  of  the  plaintiff  at  Jackson,  Miss.,  as  re- 
<iuired  by  law,  and  the  correct  amount  of  freight 
upon  the  ttnid  shipment  from  Jacitson,  Mltss., 
to  Williamsville,  Muhs.,  was  the  sum  of  .¥843.- 
10,  as  shown  by  the  snid  tariffs,  and  not 
96,  as  coltected  by  the  Hgcut  at  Jackson,  Miss., 
the  said  rate  as  so  shown  by  the  said  tariffs 
being  08  cents  per  100  pounds,  instuiid  of  5S 
cents  per  100  pounds,  as  (.-liEir^d  and  collected 
by  the  said  a^ent.  The  agent  at  Jnckaon,  Miss., 
of  the  plaintiff  was  acting  In  good  faith  in  col- 
lecting the  said  amount  of  frei};ht,  and  likewise, 
in  gooA  faith,  was  in  error  in  quoting  a  rate 
of  68  cents  to  the  defendant,  instead  uf  the  cor- 
rect rate  of  68  cents. 

"That  Floyd  Willis  had  an  order  from  Wil- 
liamsville, Mass.,  for  100  bales  of  cotton ;  that 
before  mnking  a  price  thereon  he  inquired  of 
the  agent  of  the  plaintiff  company  the  rate  on 
said  cotton  to  »aid  point,  and  wns  informed  that 
the  rate  was  ttH  cents  per  100  pounds;  that  said 
Floyd  Willis,  as  a  matter  of  tact,  was  ignorant 
of  said  rate,  and  quoted  to  the  purchaser  in 
Massacliusctts  the  cotton  at  a  price  based  on 
the  freight  rate  of  58  cents  per  100  pounds,  and 
Id  quoting  said  price  based  on  a  rate  of  58  cents 
per  100  pounds,  and  on  paying  said  rate  did  so 
in  perfect  good  faith,  believing  that  to  be  the 
proper  rate.  The  difEerenoe  between  the  freight 
collected  and  that  which  should  have  been  col- 
lected is  .$51-20,  and  it  is  agreed  that  the  plain- 
tiff's agent  at  Jackson,  Miss.,  should  have  col- 
lected the  addlHonal  sum  of  $.'S1.20,  aufficieut 
to  make  the  correct  freight  charge. 


I  "It  is  agreed  that  the  lawful  rate  of  interest 
in  Mississippi  is  6  per  cent.,  and  that  the  in- 
terest upon  the  said  sum  of  $51.20  firom  October 
23.  1906,  to  February  6,  1914.  the  date  of  filing 
tliis  suit.  Is  the  sum  of  $22.38,  making  the  total 
amount  of  plaintiff's  demand  the  sum  of  ¥7.'J.r>S. 

"It  is  agreed  that,  if  the  plaintiff  is  entitled 
to  recover  in  this  cause,  the  amount  of  said  re- 
covery should  be  said  sum  of  $73.58. 

"It  is  agreed  that  this  cause  be  submitted  to 
the  court,  a  jury  being  waived,  upon  this  agreed 
statement  of  facts,  and  that  the  question  for  de- 
termination by  the  said  court  shall  be  whether 
the  said  demand  is  barred  by  the  three  or  the 
six  year  statute  of  limitations  of  the  state  of 
Mississippi,  it  being  agreed  that  this  suit  was 
not  filed  until  more  tikan  six  years  after  the  said 
sum  became  dne  and  owing  to  the  plaintiff  by 
the  said  defendant" 

Opinion. 

It  will  be  observed  from  the  statement  of 
facts  that  the  only  question  before  us  for  de- 
cision Is  whether  or  not  the  state  statute  of 
limitations  applies  and  bars  a  recovery  by  the 
appellant  In  tills  case. 

The  appellant  contends  that  this  action  Is 
based  upon,  and  grows  out  of,  the  federal 
aet,  which  requires  common  carriers  of  In- 
terstate commerce  to  charge  and  collect  the 
freight  rates,  according  to  the  tariff  schedules 
as  fixed  by  the  Interstate  Commerce  Comrois- 
sion,  for  carrying  freight,  and  penalizing  such 
interstate  carriers  for  any  failure  to  observe 
such  torifTs,  rates,  and  charges,  and  that  "the 
statute  gets  Its  life  from  the  police  power  of 
the  government,  to  regulate  the  affairs  of  the 
shipper  and  carrier  in  the  matter  of  inter- 
state shipments,  and  that,  In  the  absence  of 
aiiiy  statute  of  limitations  by  the  Congress 
affecting  its  authority  under  said  power,  no 
state  statute  of  limitations  is  applicable,  and 
a  fortiori  no  statute  of  limitation  applies." 

Under  the  federal  act  In  question  here  the 
appellant  would  undoubtedly  be  entitled  to 
recover  from  appellee  the  difference  between 
(he  freight  rate  charged  in  the  bill  of  ladini; 
and  the  rate  fixed  by  the  Interstate  Com- 
merce Commission,  If  the  right  of  action  Is 
not  barred  by  the  state  .statute  of  Il'nltatlnnst 
It  is  a  sound  and  well-established  rule  of  law 
th;it: 

"A  statute  of  limitations  pertains  to  the  rem- 
edy, which  is  regulated  as  to  the  form  and  dura- 
tion by  the  law  of  the  fcwum."  Bucks  t.  Tar* 
lor,  49  Miss.  552 ;  Amer.  A  Eng.  End.  of  Iis* 
(2d  Ed.)  VOL  22,  p.  1B85;  25Cye.  1004. 

The  appellant  mllroad  company  Is  a  gnit^ 
pnbllc  corporation,  and  it  Is  suing  In  a  pri- 
vate capacity,  tlie  same  as  an  Individual,  to 
recover  an  amount  claimed  to  be  owing  to  It, 
growii^  out  of  a  private  transaction  with  one 
of  Its  customersi  In  trau sporting  this  freight 
it  exercised  no  governmental  authority,  and 
Is  not  a  governmental  agency,  bat  stands  In 
the  Bsme  attitude  of  a  private  person  seeking 
to  recover  an  amount  claimed  against  an- 
other person,  in  a  state  court,  relylxv  nptm 
a  Federal  Interstate  Comuterce  Act  for  Ita 
right  to  recover.  It  Is  not  a  suit  by  the  gov- 
ernment agnliiKt  an  Individnal.  This  iMSag 
true,  w^e  see  no  reascn  why  the  state  statnts 
<a  limitations,  being  the  Uw  of  the  fonimi 


Digitized  by  Google 


MiaSL) 


PLANTERS*  liU&fBEB  GO.  T.  TOMPKIXS 


565 


should  not  apply  and  bar  the  recorery  In 
this  case,  tlie  tauie  aa  It  would  Id  a  case  be- 
tween any  luterstate  corporation  and  an  in- 
dividual,  upon  any  other  kind  of  a  claim, 
where  the  cause  of  action  had  accrued  more 
than  six  yeaisi  before  the  filing  of  the  suit. 
Therefore  we  hold  that  the  right  of  recovery 
of  the  appellant  Is  barred  by  the  state  statute 
of  limitations. 
Affirmed. 


ISLAND  CITY  NAT.  BANK  ».  BANE  OF 
INVERNESS  et  al.    (No.  1T630.) 

(Supreme  Court  of  Mississippi,  DivisitHi  A. 
April  24.  1916.) 
Eqtjitt  *=»10fr— PABTnES— Who  Mat  Join  as 

Plaintiffs. 

Where  one  induced  to  pnrcbaae  goods  by 
false  representationa  has  given  his  note  there- 
for which  has  been  discounted  by  a  hank's  giving 
its  certificate  of  deposit,  which  certificate  has 
gone  into  the  hands  of  a  third  party  who  is  su- 
ing thereon,  the  defrauded  purchaser  may  join 
with  the  hank  in  suing  sueh  third  party  for  a 
resrisrion  and  cancdlaHon  of  the  note  and  cer- 
tiGcate  of  deposit  and  enjoining  the  suit  by 
the  third  party,  inasmnch  as  the  defrauded  par- 
ty has  no  adequate  remedy  at  law  und  the  othi-r 
parties  are  necessary  to  a  suit  in  equity. 

[Ed.  Note.— For  other  cases,  sec  Equity,  Cent. 
Dig.  H  268-270;  Dec  Dig.  «=»105.1 

Appeal  from  Chancery  Court,  Sunflower 
Connty;  E.  N.  Thomas,  Chancellor. 

Injunction  by  the  Bank  of  Inverness  and 
another  against  the  Island  City  National 
Bank.  From  a  decree  overruling  demurrer 
to  the  petition,  defendant  appeals.  Affirmed, 
with  lea  TO  to  answer. 

On  March  24,  1913,  appelleea.  the  Bank  of 
Inverness  and  W.  B.  Catlette,  filed  a  bill  In 
the  chancery  court  against  the  appellant, 
Island  City  National  Bank,  fmr  the  purpose 
of  enjoining  the  prosecution  of  a  certain  suit 
at  law  filed  by  ai^Ilant  against  the  Bank 
of  Inverness.  The  bill  allies  that  in  Oc- 
tober, 1911,  an  agent  of  the  National  Assur- 
ance Company,  a  corporation,  entered  into 
a  nmtract  with  Catlette,  whereby  It  was  to 
sell  ten  shares  of  its  capital  stock  to  Catlotte 
for  fl,000,  and  that  Catlette  executed  his 
note  for  the  sum  of  fltOOO  payable  In  one 
rear  after  date  to  the  Bank  of  Inverness  or 
bearer,  and  the  Bank  of  Inverness  by  agree- 
ment issued  to  the  National  Assurance  Com- 
pany its  certificate  of  deposit  for  $900  paya- 
ble one  year  after  date  and  bearing  interest 
at  4  per  cent  per  annum,  it  being  the  inten- 
tion of  the  parties  that  the  notes  of  Catlette 
should  be  discounted  by  the  Bank  of  Inver- 
ness in  the  manner  above  set  out,  and  In  con- 
sideration thereof  the  said  National  Assur- 
aace  Company  was  to  sell  and  deliver  to  Cat- 
lette a  certificate  for  ten  shares  of  the  stock 
of  said  company.  It  Is  further  alleged  tlint 
false  and  fraudulent  representations  were 
made  by  the  agent  of  said  insurance  company 
to  Catlette,  and  that  no  capital  stock  was 


ever  Issued  to  Catlette,  but  that  certain  in- 
come-bearing certificates  were  sent  him 
which  be  would  not  accept;  and  that  after- 
wards the  certificate  of  deposit  came  into  the 
hands  of  the  Island  City  National  Bank,  which 
brought  an  action  at  law  against  the  Bank 
of  Inverness  to  recover  the  amount  due  on 
said  certificate  of  deposit  The  prayer  of 
the  bill  Is  for  a  rescission  and  cancellation  of 
the  contract  and  note  issued  by  Catlette  and 
held  by  the  Bank  of  InTOmess,  end  for  a  can- 
cellation and  surrender  of  the  certificate  of 
deposit  Issued  by  the  Bank  Inverness  and 
held  by  the  Island  City  National  Bank,  and 
that  said  Island  City  National  Bank  be  en- 
joined from  further  prosecution  of  the  suit 
begun  by  It  to  enforce  the  payment  of  the 
certificate  of  deposit.  The  appellant  demur- 
red to  the  bill,  allying  a  misjoinder  of  Cat- 
lette as  a  party  complainant,  as  Catlette  had 
no  community  of  Interest  with  said  bank 
and  was  not  interested  or  connected  with  the 
suit  at  law  sought  to  be  enjoined.  The  court 
overruled  the  demurrer,  and  the  defendant 
was  granted  an  appeal  to  the  Supreme  Court 

Chapman  &  Johnson,  of  Indlanola,  for  a[>- 
pellant.  Moody  &  Williams,  of  Indlanola, 
for  appellees. 

SMITH.  C.  J.  Conceding  for  the  «ike  of 
the  argument  that  the  remedy  at  law  of  the 
Bank  of  Inverness  Is  sdequate.  that  of  Cat- 
lette Is  not,  and  the  Bank  of  Inverness  and 
the  bolder  of  the  certificate  of  deposit  are 
necessary  parties  to  any  suit  in  which  full 
relief  Is  granted  him ;  for  he  can  only  escape 
liability  on  the  note  1^  establishing  the  non- 
liability of  the  Bank  of  Inverness  on  the  cer- 
tificate of  deposit  The  court  below  there- 
fore committed  no  oror  In  overruling  the 
demurrer,  and,  since  this  is  the  only  ques- 
tion presented  to  us  by  tills  record,  Its  de- 
cree Is  affirmed,  with  leave  to  appellees  to 
answer  within  30  days  after  the  filing  of  the 
mandate  In  the  court  below. 

Affirmed. 


PLANTERS'  LTJMBEB  CO.  T.  TOMPKINS 
et  al. 

(Supreme  Court  of  Mississipid,  Division  A. 
April  24,  1916.) 

Mechanics*  Liens  <S=j184— Right  to  Lien- 
En  kokcement. 

Code  1906,  I  80S8,  declares  that  every 
building  that  may  be  erected  or  repaired  shall 
be  liable  for  latwr  done  or  materinl  furnished ; 
while  section  8000  declares,  if  such  building  be 
erected  or  repaired  at  tbe  instance  of  a  tenant 
or  other  person  not  tbe  owner,  only  the  build- 
ing shall  be  subject  to  the  lien.  A  husband, 
with  knowledge  of  his  wife,  contracted  for  the 
repair  of  her  dwelling;  the  wife  understanding 
that  the  material  and  labor  should  be  purchased 
on  the  husband's  personal  credit.  Held,  that  he 
was  a  person  other  than  the  owner,  and  so  a 
materialman  was  entitled  to  a  lien  on  the  house, 
but  not  the  land. 

[Ed.  Note.— For  other  cases,  see  Mechanics* 
Liens,  Cent.  Dig.  S  323 ;  Dec.  Dig.  i8s=>184.J 
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Appeal  from  Gltctilt  Oourt,  WasUngtoQ 
Coanty ;  IT.  B.  Ererett,  Judge. 

Suit  bj  the  Planters'  Lumber  Company  to 
enforce  a  mechanic's  lien  against  Effle  L. 
Tompkins  and  another,  began  in  Jnstloe 
court,  and  appealed  to  drcnlt  court  From 
a  Judgmmt  there  against  plaintiff,  It  appeals. 
Reversed  and  remanded. 

Percy  &  Percy,  of  Greenville,  for  appel- 
lant Sam  Montgomery,  of  Greenville,  for 
appellees. 

HOLDEN,  J.  The  appellant,  Hanters' 
Lumber  Company,  plaintiff  below,  filed  this 
suit  to  enforce  the  statutory  lien  under  sec- 
tions 3058  and  3060,  Code  1906,  for  material 
furnished  and  used  in  bullilins  and  repairing 
a  bouse  on  a  lot  known  as  No.  808  Broadway, 
in  the  city  of  Greenville.  From  a  verdict 
and  judgment  In  favor  of  appellees,  Eflle  Ia 
Tompkins  and  C.  H.  Tompkins,  defendants 
in  the  court  below,  the  case  is  api)ealed  here. 

The  facts  are  as  follows:  The  appellees, 
Mrs.  Effie  L.  Tompkins  and  her  husband, 
T.  H.  Tompkins,  were  living  together  in  their 
residence,  known  as  No.  808  Broadway,  in 
Greenville.  The  house  and  land  were  owned 
by  the  wife,  Mrs.  Effie  L.  Tompkins.  The 
husband,  C.  H.  Tompkins,  contracted  with 
and  purchased  of  the  appellants,  solely  on 
his  own  account,  a  bill  of  lumber  which  was 
delivered  and  used  in  the  repair  and  con- 
struction of  the  said  residence  building  oc- 
cupied by  the  appellees.  The  wife  was  pres- 
et at  the  house  and  knew  that  the  lumber 
was  being  used  in  the  repair  and  construction 
of  her  house;  she  understanding  from  her 
husband  that  the  lumber  was  furnished  on 
the  Individual  account  of  her  husband  alone, 
and  that  her  husband  was  solely  liable,  and 
he  was  to  pay  appellants  for  the  material 
so  furnished.  The  husband  paid  part  of  the 
bill  due,  but  upon  his  failure  to  pay  the  bal- 
ance of  $170  the  appellant  lumber  company 
filed  its  claim  against  appellees  in  the  court 
of  a  justice  of  the  peace  to  enforce  its  Hen 
against  the  house  only,  In  which  the  lumber 
and  material  were  used,  and  not  against  the 
land.  After  judgment  the  case  was  appealed 
to  the  circuit  court;  and,  with  this  state  of 
facts  before  that  court,  the  appellant  lumber 
company,  on  Its  second  count,  asked  for  and 
was  refused  the  following  Instruction: 

"The  court  instructs  tb«  jur;  for  the  plain- 
tiff that  If  you  believe  from  the  evidence  that 
the  contract  for  the  material  furnished  was 
made  by  C.  H.  Tompkins  with  the  plaintiff,  and 
the  material  was  used  in  the  cooetruction  of  the 
house  in  question,  then  you  will  find  for  the 
plaintiff  under  the  second  count  of  the  declara- 
tion, and  asaesa  its  damages  at  f  ,  declar- 

ini  a  lien  on  the  house  alone." 

And  the  failure  of  ttie  court  below  to  grant 
this  Instraction  la  assigned  as  error  by  the 
aivcUant  It  la  orged  by  appellant  that  it 


was  entitled  to  this  Instruction,  under  the 
fticta  in  this  case,  relying  upon  sections  3068 
and  3060,  Code  1900.  We  bere  set  oat  the 
statutes  referred  to: 

(3058)  "Every  house,  building  or  structure  of 
any  kind,  and  any  fixed  machfneTy,  gcarioK  or 
other  fixture  that  may  or  may  not  be  ased  or 
connected  therewith,  and  every  boat  or  otlier 
water  craft,  railroad  or  railroad  embankment 
erected,  constructed,  altered,  or  repaired,  shall 
be  liable  for  the  debt  contracted  and  owing 
for  labor  done  or  materials  furnished  about  the 
erection,  construction,  alteration,  or  repairs 
thereof ;  and  such  debt  shall  be  a  lien  thereon 
from  the  time  of  making  the  contract  If  ancb 
house,  building,  structure,  or  fixture  be  in  a 
city,  town  or  village,  the  lien  shall  extend  to 
and  cover  the  entire  lot  of  land  on  which  it 
stands  and  the  entire  curtilage  thereto  belonK- 
ing;  or,  if  not  in  a  city,  town  or  village,  the 
lien  shall  extend  to  and  cover  one  acre  of  land 
on  which  the  same  may  stand,  If  there  be  so 
maeh,  to  be  selected  by  Ok  hMer  at  the 
lien.  •  • 

(3060)  '^f  such  house,  building,  stmctnre.  or 
fixture  be  erected,  constructed,  altered  or  re- 
paired at  the  instance  of  a  tenant  guardian,  or 
other  person  not  the  owner  of  the  land,  only 
the  house,  bnilding,  structure  or  fixtare,  and  the 
estate  of  the  tenant  or  such  other  person,  in 
the  land,  shall  be  subject  to  such  lien,  unlem 
the  same  be  done  by  the  written  consmt  of  the 
owner." 

Under  tbe  &ctB  In  this  case,  the  qoestloD 
squarely  presented  to  us  1b  whether  or  not 
the  appellant  acquired  a  lien  upon  the  dwell- 
ing house  (only)  here  in  question,  by  furnish- 
ing material  to  go  -into  Qie  hoase  at  the  In- 
stance of  the  husband,  who  lived  with  tiw 
wife  In  the  house,  under  the  last-naoied  sec- 
tion 3060,  Code  1906,  which  provides,  in 
short,  that: 

"If  such  house  *  •  •  be  ♦  •  *  repair- 
ed at  the  instance  of  a  tenant,  guardian,  or  oth- 
er person  not  the  owner  of  the  land,  only  the 
house  •  •  *  shall  be  subject  to  such  lien.  •  *  •  " 

.  We  hold  that  the  husband,  occupying,  with 
the  wife,  the  house  In  which  the  material  was 
placed,  is  such  a  peraon  as  Is  embraced  In 
the  meaning  of  the  language  of  tbe  statute, 
"at  the  instance  of  a  tenant  guardian,  or 
other  person  not  the  owner  of  the  land,"  and 
therefore,  under  the  facts  here,  ai^»^ant  has 
a  lien  upon  the  house  (only)  for  the  matertnl 
furnished,  which  may  be  enforced  in  the  man- 
ner provided  by  law.  And  so  it  follows  that 
the  lower  court  erred  in  not  granting  to  ap- 
pellant the  instruction  asked. 

In  the  cases  of  Fairbanks  Co.  v.  Briley,  25 
South.  354.  Flake  v.  Central  Hardware  Co., 
m  Miss.  838,  51  South.  461,  and  Scbleffino 
y.  Christ,  06  Miss.  801,  61  South.  546,  decided 
by  this  court  it  will  be  seen  at  a  glance 
that  the  questions  presented  and  passed  upcMi 
In  those  cases  are  dUferent  from  the  queatlcHi 
presented  In  this  case ;  consequently  they  arfr 
not  in  point  here. 

Reversed  and  remanded. 


Digitized  by  Google 


MlnJ 


DINSMOtUB  T.  HARDISON 


667 


CAHN  T.  WRIGHT.   (Nch  17407.) 

(Saprem«  Court  of  Missisrippi,  Division  A.  ' 
Uareb  27.  1916.   Suggratfon  of  Error 
OTomiled  ApiU  24,  1916.) 

LUTDLOBD  AND  TENANT  <S=>206 — ATTOBNUENT. 

Where  a  tenant  is  paTing  rent  to  a  creditor 
ot  the  landlord  authorized  by  the  latter  to  col- 
lect rents  until  his  debt  is  satiriied,  upon  trans- 
fer of  the  property  by  the  landlord,  the  ten- 
ant's right  to  possession  depends  on  payment 
of  roit  to  the  transferee  nnleu  the  tenant  is  la 
possession  under  a  valid  rental  contract  made 
prior  to  the  transfer. 

[Ed.  Note.— For  other  cases,  see  Ijandlord  and 
Tenant.  Cent.  Dig.  |S  812-815;  Dec.  Dig. 
206.] 

Appeal  from  Circuit  Court,  Leflore  Coun- 
ty; J,  A.  Teat,  Special  Judge. 

Action  by  Mrs.  Bose  M.  Cabn  against  Sam- 
uel Wright.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals  Reversed  and  re- 
manded. 

See,  also,  66  SoatlL  782. 

One  Weedok  wa>  tbe  owner  of  a  taonse  and 
lot  In  tbfi  city  of  Greenwood  upon  which 
tbete  was  a  first  deed  of  trust  In  favor  at 
tbe  Bank  at  Commerce  and  a  second  deed  of 
trost  In  favor  of  Alfted  Stoner.  Afterwards 
H.  B.  cahn,  guardian,  made  a  loan  to  Wee^, 
the  proceeds  of  whldi  wrae  used  to  satisfy 
the  first  deed  at  trust  held  by  the  buik,  and 
Stoner  also  cancded  his  deed  ot  tmst 
Weeden  then  placed  tbe  pnnwrty  In  the 
hands  ol  Stoner,  who  rented  the  pfoperty  to 
appellee.  Wrl«]it,  collected  the  rent,  chartEcd 
10  per  cent  cOTunlsstonB  for  making  the  coi- 
lecU<ni,  and  applied  the  balance  of  the  rent 
to  the  Indebtedness  doe  by  Weeden  to  him 
(Stoner).  Thereafter,  and  before  Stmer  had 
collected  an  amount  in  rents  sufficient  to  pay 
off  the  amount  due  him.  Weeden,  having  de- 
faulted in  the  payment  ot  the  indebtedness 
doe  H.  B.  Cahn,  guardian,  conveyed  tSxe  prop- 
erty to  Mrs.  Bose  M.  Catau,  the  wife  of  U.  El. 
Cahn;  the  consideration  being  tbe  assumption 
lbs.  Cahn  of  Weeden's  indebtedness  to 
H.  E.  cahn,  guardian.  The  deed  of  tmst 
ms  duly  recorded,  and  Mrs.  Cahn  thereafter 
demanded  of  tbe  tenant,  Wright,  the  pay- 
ment of  the  rent,  and,  Wright  having  re- 
fused to  pay  her,  Mrs.  Cahn  brought  this 
action  of  unlawful  entry  and  detainer.  On 
the  trial  in  the  circuit  court  a  Judgment  was 
entered  for  the  defendant,  and  Mrs.  Cahn 
appeals. 

J.  W.  Dulaney,  Jr.,  and  Gwln  &  Mounger, 
both  of  Greenwood,  for  appellant.  Gard- 
ner, HcBee  ft  Gardner  and  Alfred  Stwer, 
all  of  Greenwood,  for  appellee. 

SMITH,  C.  J.  As  we  understand  the  evl- 
dnce.  Weeden,  the  former  owner  of  the 
property,  verbally  agreed  with  Stoner  that 
he  (Stoner)  might  rent  the  property,  collect 
the  rent,  and  apply  It  to  the  debt  due  him 
by  Weeden.    Sterner  acted  upon  this  agree- 


ment and  rented  the  property  to  appellee, 
collecting  tbe  rent  when  due,  and  charing 
Weeden  10  per  cent  upon  the  amount  collect- 
ed for  his  services  In  so  doing.  Tb«  terms 
of  the  ccmtract  by  which  Stoner  rented  the 
property  to  appellee  do  not  appear,  the  case 
having  been  fought  out  on  the  theory  that 
appellee  was  Stoner's  tenant,  and  as  such 
was  entitled  to  possession  of  the  property 
until  the  rent  collected  therefrom  by  Stoner 
should  be  sufficient  to  discharge  the  debt  due 
falm  by  Weeden.  At  tbe  time  of  the  trial, 
the  amount  of  rent  collected  by  Stoner  was 
less  than  the  amount  due  him  by  Weeden. 
Thlu  theory  finds  no  support  in  the  evidotce, 
for  Stoner  was  not  a  tenant  of  Weeden,  but 
had  simply  been  authorized  to  rent  the  prop- 
erty by  Weeden ;  and  appellee's  right  to  re- 
main in  possession  thereof  after  Weeden's 
sale  of  tbe  property  depends  upon  whether  or 
not  he  was  in  possession  thereof  under  a 
valid  rental  contract  made  prior  to  the  sale 
of  tbe  property  by  Weeden.  It  appears  from 
the  evidence  that,  at  the  time  of  tbe  trial, 
the  bouse  In  question  was  vacant;  appellee 
having  removed  tberefrmn.  Tbe  case,  how- 
ever, proceeded  upon  the  theory  that  he  was 
still  withholding  possession  thereof  from  ap- 
pellant 
Reversed  and  remanded. 


DINSMORB  V.  HARDISON.   (No.  17787.) 
(Supreme  Court  of  Mississippi,  Division  A. 
April  24,  1916.) 

Appeal  and  Ebbob  <S=9ll67— Jubisdiction— 

Objection. 

Under  Const.  1890,  }  147,  declaring  that 
no  judgment  or  decree  shall  be  reversed  on  the 
ground  of  want  of  Jurisdiction,  because  of  any 
error  aa  to  whether  tbe  cause  was  of  equity  or 
common-law  jurisdictioQ,  but,  if  the  Supreme 
Court  shall  find  error  in  the  proceedings  otlier 
than  as  to  jurisdiction,  and  it  shall  be  necessary 
to  remand  the  case,  the  Supreme  Court  may  re- 
mand it  to  that  court  which  can  best  detcnofaie 
the  controversy,  a  decree  overruling  a  demur- 
rer to  a  bill  seeking  rdlef  for  breach  of  con- 
tract win  not  be  reversed,  though  the  only 
relief  sought  was  damages,  and  tbe  action  should 
properly  have  been  brought  in  a  court  of  law. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig,  ^1167.] 

Appeal  from  Chancery  Court,  Noxubee 
(bounty ;  J.  F.  McCooI.  Chancellor. 

Bill  by  J.  M.  Hardison  against  James  A. 
Dinsmore.  From  a  decree  overruling  the  de- 
murrer to  the  bill,  defendant  appeals.  Af- 
firmed, and  cause  remanded.. 

T.  W.  Brame  and  O.  D.  Smith,  both  of  Ma- 
con,  for  appellant.  Jaoobson  &  Bro<rits,  of 
Meridian,  for  app^lee. 

SYKES,  3.  This  Is  an  ai^al  from  a  de- 
cree overruling  a  demurrer  to  a  bill  filed  In 
the  chancery  court  of  Noxubee  county,  which 
hill,  In  substance,  alleges  the  following  facts : 

Tbe  complainant  is  engaged  in  the  business 
of  buying  cotton,  and  has  an  agent  in  the  city 
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of  Mecon,  Miss.,  who  buys  cotton  there  in 
the  open  market  for  him;  tbst  his  agent,  dar- 
ing the  year  1913,  made  a  contract  with  the 
Hppellanb  here  for  the  purchase  of  60  bales 
of  cotton  which  the  appellant  represented 
that  be  bad  already  harvested  from  his  ilelds ; 
the  60  bales  of  cotton  were  to  be  delivered 
during  the  months  of  September,  October,  and 
November,  1013,  on  a  price  basis  of  middling 
cotton  at  10^  cents  per  pound,  and  that  com- 
plainant was  to  i>a^  for  the  cotton  as  the  same 
was  delivered  to  him ;  that  In  pursuance  of 
this  «mtract  the  defendant  executed  and  dfr- 
Uvered  to  the  complainant  a  written  a^nowl- 
edgment  of  tb«  same  as  follows: 

"Macon,  Miss..  August  16,  1913. 
"I  have  this  day  Bold  to  J.  M.  Hardison  sixty 
bales  of  cotton  to  be  delivered  during  tbe  months 
of  September,  October  and  November,  middling 
and  above,  at  10^  cents,  less  weighing,  the  cot- 
ton to  be  paid  for  as  delivered ;  any  cotton  be- 
low niddhng  to  be  settled  for  at  exiBtlng  dif- 
ference!.       [Signed]  James  A.  Diuimore." 

Complainant  alleges  tbat  the  oonslderatlon 
of  this  contract  was  that  tbe  deftodant  was 
thereby  placed  In  a  posltlcm  of  knowing  the 
exact  price  be  was  to  get  for  his  cotton,  and 
was  enabled  to  go  ahead  with  his  bmdneas 
contracts  and  agreements  wltb  the  assurance 
of  the  sum  cwtain  to  be  realized  from  th» 
sale  of  this  cotton;  tbat  the  cmtract  price 
was  a  t&iT  and  adequate  consideration  for 
said  cotton.  The  bill  then  alleges  that  it  was 
never  the  parpoee  of  the  defraidant  to  per- 
fonn  his  contract  and  deliver  the  cotton,  and 
tbat  In  executing  the  ccmtract  he  perpetrated 
a  frand  npon  tbe  comidalnant,  for  the  above 
reasMi;  that,  relying  upon  his  contract  with 
the  defendant,  tbe  complainant  sold  to  his 
patrons  or  cnstomers  the  60  bales  of  cotton 
purchased  from  tbe  defendant,  and  .that  after 
the  month  of  Novemb^  had  passed  com- 
plainant was  compelled  to  buy  60  bales  of 
cotton  in  the  open  market  at  tbe  market 
price  in  order  to  make  up  for  the  failure  of 
the  defendant  to  deliver  tbe  said  cotton ;  that 
middling  cotton  at  this  time,  In  the  open  mar- 
ket, was  worth  the  sum  of  12^  cents  per 
pound,  and  that  complainant  was  ther^ore 
compelled  to  pay  $12  a  bale  more  for  this 
cotton  than  he  had  agreed  to  pay  defendant, 
and  for  this  reason  be  alleges  that  be  has 
been  damaged  In  the  sum  of  |720.  Ccnnplain- 
ant  states  that  it  Is  necessary  for  an  account- 
ing to  be  had  betwem  him  and  tbe  defendant 
to  ascertain  the  amount  of  damages  he  can 
recover,  and  prays  that  tbe  court  appoint  a 
commissioner  to  state  an  account  of  the 
amount  of  damage  which  he  has  suffered. 
Tbe  demurrer  to  this  blU  alleges  as  grounds 
for  same:  First,  tbat  the  chancery  court  has 
no  Jurisdiction;  second,  tbat  the  bill  does  not 
show  any  ground  for  equitable  relief ;  third, 
that  the  bill  does  not  show  facts  constituting 
a  fraud ;  fourth,  tbat  the  bill  shows  on  Its 
face  tbat  It  Is  a  suit  for  damages  for  breach 
ot  contract,  for  which  complainant  has  bis 


remedy  at  law,  and  that  the  case  should  be 
transferred  to  the  circuit  court 
.  It  Is  the  contention  of  appellant  In  brief 
that  this  is  simply  a  suit  for  damages  aris- 
ing from  the  breach  of  a  contract,  and  tbat 
the  same  should  have  been  brought  In  tbe  cir- 
cuit court,  and  that  the  chancery  court  has 
no  Jurisdiction  thereof.  The  chancellor,  how- 
ever, assumed  jurisdiction  of  this  case,  and 
section  147  of  the  Constitution  of  MlsslsaliKd. 
which  reads  as  follows: 

"No  judgmcait  or  decree  in  any  chancery  or 
circuit  court  r^dered  in  a  civil  cause  shall  be 
reversed  or  aunuUed  on  the  ground  of  want  of 
jurisdiction  to  raider  said  judgment  or  decree, 
from  any  error  or  mistake  as  to  whether  the 
cause  in  which  it  was  rendered  was  of  Muity  or 
common-law  jurisdiction:  but  if  the  Sfupreme 
Court  shall  find  error  in  tbe  proceedings  other 
than  as  to  jurisdiction,  and  it  shall  be  neces- 
sary to  r«3iand  the  case,  the  Supreme  Court 
may  remand  it  to  that  court  which,  in  Its  opin- 
ion, can  beet  determine  the  controvttsy" 

— settles  this  question  against  the  appellant. 
Hancock  v.  Dodge,  85  Miss.  228,  37  South.  711. 

Affirmed,  with  leave  to  appellant  to  answer 
the  bill  within  60  days  after  tbe  mandate  of 
this  court  reaches  the  chancery  court 


ILLINOIS  CBNT.  BT.  GO.  t.  JACKROM  OIL 
ft  RSFININO  00.   (No.  177S2.) 
(Suprme  Court  of  Mississippi,  Division  A. 
April  24,  1916.) 

LnoTATion  or  Actions  «=s>89(2)— RtnrNma 
OF  Statutb— Tmna-YKu  STATora— "Opwi 

Account." 

Code  1906,  S  3097,  declares  that  all  actions 
for  which  no  other  period  of  limitation  is  pre* 
scribed  sltall  be  commenced  within  six  years  aft- 
er accrual.  SectiM  3009  declares  that  actitms 
on  an  open  account,  or  stated  account  not  ac- 
knowledged in  writing,  signed  by  the  debtor,  and 
on  any  unwritten  contract,  express  or  implied, 
shall  be  oommenccd  within  three  years  after  ac- 
cmal.  A  railroad  company  transported  a  car 
of  cotton  seed  under  a  bill  of  lading'  providing 
for  delivery  to  plaintiff,  and  some  of  the  seed 
was  lost  in  transit  Held  that  though  tbe  bill 
of  lading  did  not  specify  the  amount  of  seed  to 
be  transported,  an  action  for  the  loss  Is  one  on 
a  written  contract  instead  of  on  an  "open  a^ 
count"  or  unwritten  contract  and  so  Is  governed 
by  the  six-year  statute. 

[Ed.  Note.— For  other  eases,  see  Limitation  of 
Actions,  Cent  I^.  S  191 ;  Dec.  Dig.  «s»39(2). 

For  otlier  definitions,  see  Words  and  PhtasM^ 
First  and  Second  Series,  Open  Accoant] 

Appeal  frtnn  Glrcnlt  Coart,  Hinds  Ooonty; 
E.  L.  Brlen,  Special  Judge. 

Action  by  the  Jackson  OU  &  Refining  Com- 
pany against  tbe  Illinois  Central  Railway 
Company,  begim  Injustice  court  and  appealed 
to  circuit  court  From  a  Judgment  there  for 
plaintiff,  defendant  appeals.  Affirmed. 

Mayes,  Wells,  May  ft  Sanders,  of  Jackson, 
for  appellant  Green  ft  Green,  of  Jadnon, 
for  appellee. 

SYKES,  J.  This  suit  originated  in  a  Jus* 
tice  of  the  peace  court  in  Hinds  county. 
Miss.,  upon  the  following  statement  of  facts: 


4s»For  othsr  mm  Mt  sans  tepte  aoA  KSY-MUHBEtt  ta  sU  Kay-MuBbereA  Ditmu  sad  Indwcss 
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On  February  5, 1910,  appellee  (plaintUf  in  the 
court  below)  shipped  a  carload  of  cotton  seed 
from  B<^e  Chltto,  consigned  to  Itself  at 
Jackson,  Miss.  In  transit  there  was  lost  an 
amount  of  Bald  seed  whose  market  value  Is 
agreed  to  be  It  la  further  agreed  that, 

if  the  plaintiff  in  the  court  below  is  entitled 
to  recoTer  any  damages  whatever,  then  the 
amoant  of  recovery  is  to  be  ¥75.  The  orig- 
inal bill  of  lading  Issued  to  the  appellee  by 
the  appellant  at  the  point  of  origin  of  the 
shipment  In  part  reads  as  follows: 

"Received,  subject  to  the  classiScatioDB  and 
tariffs  in  effect  on  the  date  of  iesue  of  this  orig- 
inal bill  of  lading,  •  •  *  the  property  de- 
scribed below,  consigned  to  Jackson  Refining  Oil 
Company,  Jackson,  Miss.  Gar  initial,  C.  &  N. 
W.  No.  73328.  Description  of  arUcles:  0/L 
Cotton  seed" 

— signed  by  the  agent  of  the  carrier.  More 
than  three  years  elapsed  after  the  shortage 
was  discovered  and  before  the  filing  of  this 
SOIL  Suit  was  filed  vltliiD  six  years  after 
the  Issuing  of  the  bill  of  lading.  Appellant 
pleaded  the  bar  of  the  three-year  statute  dt 
limitations.  The  only  question  to  be  decided 
by  this  court  Is  whether  the  three  or  the  six 
year  statute  oC  limitations  applies  to  a  suit 
of  this  dianicter.  It  Is  the  contention  of  the 
appellant  in  this  case  that  the  carrier  con- 
tracted to  carry  a  carload  of  cotton  seed.  A 
part  thereof  became  lost  Therefore  the  obli- 
gation upon  Its  part  to  pay  for  the  same  Is 
Implied  In  law,  and  the  demand  Is  barred  by 
the  three-year  statute. 

Section  3099  of  the  Code  of  1906  provides 
as  follows: 

"Actions  on  an  open  aceonnt  or  stated  account 
not  acknowled^Kd  in  writing,  signed  by  the  debt- 
or, and  OD  any  nowrltten  contract,  express  of 
implied,  siiail  be  commenced  within  three  years 
next  after  the  cause  of  such  action  accrued,  and 
not  after." 

This  is  not  a  suit  based  on  an  open  ac- 
count, or  stated  account  not  acknowledged  in 
writing,  signed  by  the  debtor.  Neither  is  It 
■  suit  on  an  unwritten  contract,  express  or 
Implied.  The  suit  is  founded  upon  an  ex- 
press contract  to  transport  a  carload  of  cot- 
ton seed.  It  makes  no  difference  whether 
the  bill  of  lading  stated  the  number  of 
pounds  constituting  the  carload  or  not  In 
the  case  of  Washington  v.  Sorla,  73  Miss. 
665,  19  South.  485,  55  Am.  St.  Rep.  655,  on 
this  question  the  court  said: 

"The  action  is  not  upon  a  contract  provable  by 
parol,  but  is  one  provable  by  a  writiniK.  Wheth- 
ft"  the  action  which  might  nave  been  brought  at 
law  could  have  been  on  the  promise  contained  in 
the  deed,  treating  it  as  the  deed  of  the  defendant 
because  of  his  acceptance,  and  the  estoppel  oper- 
itbg  upon  him  to  deny  it  to  contain  hin  written 
contract,  as  the  decided  weight  of  authority  holds 
■nay  be  done,  or  whether,  as  is  held  by  the  Mas- 
■achmetts  courts,  no  action  could  have,  been 
maintained  on  the  deed,  but  the  plaintiff  must 
have  sued  upon  the  promise  implied  by  law  from 
tile  acceptance  of  the  deed  by  the  defendant,  is, 
we  Uiink,  immaterial.  In  either  event  the  prom- 


ise of  the  defendant  whether  It  be  express  or 
implied,  is  to  perform  a  contract  the  terms  of 
which  are  written,  and  not  unwritten.  The 
promise  to  pay  is  Implied  by  law,  but  it  is  a 
promise  to  perform  a  writtra,  and  not  an  un- 
writtwj,  contract" 

In  the  case  of  Fowlkes  v.  Lea,  in  84  Miss, 
on  page  615.  36  South,  on  page  1037  (OS  L. 
R.  A.  925,  2  Ann.  Cas.  466),  this  court  says: 

"The  principle  with  which  we  are  concerned  is 
this,  sharply  stated:  Is  the  recital  that  the  gran- 
tor conveyed  thp  land  to  the  grantpp  in  con- 
sideration of  $400  a  sufficient  statement  of  the 
terms  of  the  contract  to  make  the  statute  of  limi- 
tations relating  to  written  promises  the  only 
one  applicable?   On  this  precise  proposition  we 

J note  the  following  authorities  above  reft^rred  to. 
n  the  case  of  Ames  v.  Moir  &  Co.  \21  111.  App. 
881  there  was  an  action  of  assumpsit  for  goods 
delivered  on  an  instrument  containing  the  fol- 
lowing recital:  'Contract.  Chicago,  June  9, 
1870.  I  have  this  day  bought  of  Robert  Moir  A 
Co.,  one  hundred  (100)  barrela  bighwinea,  "iron 
bound,"  at  one  dollar  and  seven  cents  ($1.07)  per 
proof  gallon.  [Signed]  Wilson  Ames.'  After 
reviewing  several  cases,  the  court  says:  There 
may  be  a  contract  In  writing,  although  it  con- 
tains no  express  promise  to  pay  the  considera- 
tion.  Strictly  speaking,  there     no  such  express 

firomlse  in  Ames'  contract.  But  when  a  state  of 
Beta  is  acknowledged  in  writing  to  exist,  which 
imports  an  obligation  to  pay,  the  law  Implies 
the  obligation,  but  the  contract  is  not  thereby 
reduced  to  paroL  Ashley  v.  Viscber,  24  Cal. 
322,  85  Am.  Dec.  65.  Such  a  contract  is  found 
in  the  passbook  of  a  depositor  in  a  bank.  The 
entries  in  the  book  are  not  express  promises  to 
pay,  but  the  law  implies  such  promises,  and  the 
liability  thereunder  lias  been  held  not  to  be  bar- 
red in  five  years.  Jassoy  v.  Horn,  64  111.  379.' 
It  is  clear  here  that  there  was  no  express  prom- 
ise on  Ames'  part  to  pay.  but  a  state  of  facts 
was  acknowledged  in  writing  to  exist  which  Im- 
ported the  obligatitm;  but,  although  the  law  im- 
plied the  obligation,  the  contract  was  held  to  be 
a  contract  in  writing  with  respect  to  the  statuts 
of  limitations  applicable.  This  case  covers  our 
case  perfectiy.  There  Is  no  express  promise  on 
the  part  of  the  grantee  to  pay  four  hundred  dol- 
lars, but  there  is  a  statement  of  facts— to  wit. 
that  the  land  was  sold  for  the  consideration  of 
$400— which  statement  of  facts  Is  acknowledged 
in  writing,  and  from  which  statement  of  tuAM 
the  law  Imports  the  obligatlmi  to  pay." 

See  Musgrove  v.  Jackson,  69  Miss.  S90; 
Madison  County  v.  Collier,  79  Miss.  220,  80 
South.  610;  Lindenmayer  v.  Gunst,  70  Miss. 
693,  13  South.  252.  36  Am.  St.  Rep.  685. 

Section  3097  of  the  Code  of  1906  provides: 

"All  actions  for  which  no  other  period  of  llm- 
itatiou  is  prescribed  sbsll  be  commenced  within 
six  years  next  after  the  cause  of  such  action  ac- 
crued, and  not  after." 

In  this  case,  by  the  terms  of  the  bill  of 
lading,  the  railroad  company  expressly  agreed 
to  transport  and  deliver  a  carload  of  seed  to 
the  appellee  at  the  point  of  destination.  This 
promise  Is  in  writing,  and  Is  the  foundation 
of  the  action.  Section  3007  of  the  Code  of 
1906,  above  quoted,  is  the  one  which  governs 
the  time  within  which  this  suit  could  be 
brought. 

The  judgment  is  therefore  aflbmed. 
Afitrmed. 
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(MlM. 


STANDARD  OIL  CO.  t.  GOLDSTBIM. 

(No.  18039.) 

(Sapreme  Court  of  Mississippi,  Divisioii  A. 
April  24,  1916.) 

1.  Cleses  of  Coubts  <S=^24 — Pees— Rbcobd 
ON  Appeal— Unnecersabt  Matter. 

t'Dder  rule  2  (101  Miss.  004,  58  South,  vii), 
providing  that  the  transcript  should  not  con- 
tain any  i>art  of  the  case  except  pleadings,  evi- 
dence, instructions,  bills  of  exceptiooa,  ana  the 
order,  judtfment,  or  decree  appealed  from,  unless 
appellant  requests  In  writing  that  other  matters 
be  included,  and  such  request  is  annexed  to  the 
tianscript,  the  cderk  cannot  have  fees  for  includ- 
ing the  sammoDa  and  return,  the  certificate  of 
mailing  Bommona,  or  notice  to  itenographer  to 
tranacribe  notes  where  the  record  abowa  no 
request  therefor. 

[Ed.  Note.— For  other  cases,  see  Clerks  d 
Courts,  Cent.  IMg.  |  SS;  Dec.  I^.  ^24.] 

2.  CU»S8  or  COUSTB  «S924^FeB8-'BEC0ED 

ON  Appeal— UN  NBCBSSABT  Mattke. 

It  being  necessary  to  style  and  number  the 
case,  and  include  the  citation  to  the  Supreme 
Court,  fees  therefor  may  be  allowed  the  clerk 
for  the  actual  number  of  words,  but  not  on  ■ 
page  basis. 

[Ed.  Note.— For  other  cases,  see  Clerks  of 
Courts,  Cent.  Dig.  S  55 ;  Dec.  Dig.  «=»24.] 

S.  GLBBK9  or  Courts  ^=s2i — Fees— Recobd 
OCT  Appeal— UN  NBCESSABT  Mattes. 

The  dei^  cannot  be  allowed  fees  for  In- 
cluding his  fee  bill  in  the  transcript ;  it  being 
necessary  only  for  the  purpose  of  collecting  the 
fees. 

[Ed.  Note.— For  other  cases,  see  Clerks  of 
Courts.  Cent  Dig.  §  5S;   Dec  Dig.  ®=>24.] 

4.  Cleeks  of  Courtb  «=>24— Fees— Recobd 
ON  Appeal— Unnecessabt  Mattbb. 

Since  only  10  cents  per  100  words  may  be 

allowed  the  clerk  for  making  the  transer^t, 

he  cannot  have  a  flat  rate  ot  30  centa  per  page^ 
[Ed.  Note.— For  other  eaaea,  see  Clerks  of 

Courts,  Cent.  Dig.  {  OS;  Dea  Dig.  «»24.1 


On  motion  to  retax  costa. 
See,  also.  71  South.  21. 


SoBbUnedL 


PER  CURIAM.  The  Judgment  In  this  case 
was  affirmed  on  a  former  day,  and  appel- 
lant now  moves  the  court  to  retax  the  costs 
and  disallow  certain  transcript  fees  claimed 
by  the  clerk  of  the  conrt  below.  The  por- 
tloDS  of  the  clerk's  fee  bill  objected  to  are 
that  he  charged  30  cents  each  for  pages  2, 
containing  style  and  number  of  case;  7,  con- 
taining copy  of  summons  and  sheriff's  re- 
turn ;  8,  containing  copy  ot  the  certificate 
of  the  mailing  of  summons  to  def^daot  In 
Louisville,  Ky.;  0,  containing  certificate  of 
ttie  mailing  of  summons  to  defendant  in 
Jackson,  Miss.;  20,  containing  copy  of  notice 
to  stenographer  to  transcribe  his  notes;  22, 
being  citation  of  appellee  to  the  Supreme 
Court;  23,  being  his  fee  biU;  and  28,  be- 
ing his  certificate  to  the  record ;  he  has 
charged  30  cents  for  each  page  of  the  record 
when  -a  large  number  of  them  contained  con- 
siderably le^  than  200  words,  the  difference 
between  the  amount  charged  and  the  amount 
actually  cTue  under  the  last  of  these  items 


being,  acemrdlng  to  coniud  for  appellant; 

96.90. 

[11  Under  rule  2  of  this  court  QOl  USm. 
904,  69  South.  vU)  a  transcript  d»»ald  "not 
c<Hitaln  any  part  of  the  case  except  the  plead- 
ings, evidence,  Instructions,  bills  of  exo^ 
U<ms  and  the  order,  judgmmt  or  decree  ap- 
pealed from,  unless  the  appelant  riiall  by 
writing  tequest  other  matters  specified  to 
be  embraced  In  the  transcripts,  a  oopj  ot 
which  request  ahall  be  annexed  to  the  tran- 
setlpL"  This  rec«d  contains  no  eopy  ot 
such  a  request,  so  that  the  clerk  should  not 
hare  include  in  the  transcript  the  matten 
set  out  In  pages  7,  8,  9,  and  20 ;  consequently 
he  Is  not  entitled  to  fees  therefor. 

[2-4]  It  Is,  of  course,  necessary,  independ- 
ent of  any  rule  of  the  court,  for  the  clerk 
to  properly  style  and  number  the  caae,  and 
also  tor  him  to  Include  in  the  transcript  ei- 
ther the  original  or  a  copy  tit  the  citation  to 
the  Supreme  Court,  so  that  the  derk  la  en- 
tlUed  to  fees  tlierefor,  but  only  for  the  num- 
ber ot  words  ctmtained  therein,  and  not  30 
cents  per  page.  He  Is  not  entitled  to  an  al- 
lowance for  making  out  his  fee  bUl ;  It  be- 
ing no  part  (rf  the  transcript  proper,  thou^ 
necessary  to  be  made  by  the  clerk  in  order 
that  be  may  obtain  hlg  fees.  Only  10  cents 
per  100  words  for  making  a  transcript  of 
the  record  can  be  allowed  under  the  statute, 
so  that  the  costs  will  be  retaxed.  and  the 
clerk  below  allowed  not  30  cents  par  page, 
unless  the  page  contains  300  words,  bat  10 
cents  per  100  words  for  those  mattexB  which 
shoald  properly  have  been  included  in  the 
transcript,  as  hereinbefore  aet  oat. 

Sustained. 


THOMAS  et  aL  T.  TOWN  OF  LONG  BEACH. 
(No.  17747.) 
(Snpnone  Court  of  Missisalppi,  Dirisiou  A. 
April  24, 1916.) 

1.  MUNI.(:tPAL   COEPOBATIOMS  i^b33(Q}— Bx- 

CLU8ION  or  TEBErroBT  —  ImBExarr  or  In- 

RABrrANTS— Etioencb. 

On  petition  of  residents  and  property  own- 
ers of  territory  embraced  in  an  extension  of  i 
town,  to  exclude  such  territory  from  the  corpo- 
rate limits  of  the  town,  brought  under  Code 
1906,  §  3307,  giving  an  appeal  on  the  qnestioo 
as  to  whether  the  existing  limits  are  reasonable, 
evidence  held  not  to  sustain  a  verdict  and  Judg- 
ment declaring  the  limits  oi  the  town,  indudinK 
the  extension,  to  be  reastmable. 

[Ed.  Note.~For  other  cases,  see  Municipal 
Corporatloni.  Gent  Dig.  {  M;  Dee.  Dig. 
33(6).] 

2.  Municipal  CoEPOKATioiVfl  «=»29^— Ota- 

EITOET- EXTKNBION. 

In  determining  whether  an  extension  to  the 
corporate  limits  of  a  town  is  reasonable,  tbe 
question  is  whether  the  interests  of  the  iidiabi- 
tanta  of  the  town  as  it  would  remain  if  the  ter- 
ritory were  to  be  excluded,  and  of  the  inhabi- 
tants of  the  territory  sought  to  be  included,  will 
be  conserved  by  its  retention  within  the  town'i 
corporate  limits. 

[Ed.  Note.— For  other  cases,  see  Municipal 
^rj^orationa,  Cent  Dig.  S  73;  Dec  Dig.  «=» 
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Ai^peal  from  Clrcnlt  Court,  Harrison  Comi- 
ty ;  J.  I.  Balleoger,  Judge. 

PetltloD  by  James  Thomas  and  others 
against  the  Town  of  Long  Beach.  Judg- 
ment tor  defendant,  and  the  petlttoDem  ap- 
peal. Bereraed  and  remanded. 

The  town  of  Long  Beach  was  Incorporated 
in  1905  under  the  Code  chapter  on  municipali- 
ties. In  1907,  the  Iraundarles  were  extended 
so  as  to  embrace  certain  territory  a'bout 
a  mile  In  length  and  half  a  mile  in  width, 
a  large  part  of  which  was  cultivated  aa 
truck  patches  and  was  sparsely  settled.  It 
seems  from  the  record  that  the  reason  for 
extending  the  corporate  limits  was  that  at 
the  time  the  extension  was  made  It  was 
feared  that  a  liquor  saloon  would  be  opened 
in  this  territory,  which  at  that  time  was 
Just  adjacent  to  the  corporate  limits  of  the 
town  of  Long  Beach,  and  the  town  council, 
being  opposed  to  the  Issuance  of  liquor  li- 
censes, extended  the  limits  so  as  to  embrace 
this  territory  and  thus  avoid  the  possibili- 
ty of  a  liquor  saloon  in  the  immediate  prox- 
imity. On  January  1,  1909,  a  state  prohlM- 
tlon  law  went  into  effect,  so  that  the  neces- 
sity which  prompted  the  municipal  council 
to  take  tMs  action  no  longer  exists.  In  De- 
cember, 1913,  appellants,  who  are  residents 
and  property  owners  of  the  territory  em- 
braced in  the  extension  referred  to,  filed  ft 
petititm,  nnder  sectlim  3307  of  the  Code  of 
1900,  praying  the  board  of  mayor  and  alder- 
men to  exclude  the  territory  in  qoestion 
from  the  corporate  limits  of  said  town.  Sec- 
tion 3307  of  the  Code  provides  that: 

"If  the  limits  of  any  city,  town,  or  -village 
shall  be  unreasMiaUy'  extended  or  contracted, 
any  peraon  interested  may,  after  two  years  from 
the  time  when  the  limits  were  fixed,  whetlier 
fixed  under  this  chapter  or  heretofore,  petition 
the  mnnicipal  authorities  thereof  for  a  contrac- 
tion or  extension  of  the  limits." 

This  section  also  provides  that  either  par- 
ty may  appeal  to  the  rtrcult  court,  and  that 
the  Question  to  be  tried  shall  be  whether  the 
existing  limits  be  or  be  not  reasonable,  and 
that  the  drcult  court  shall  direct  the  munici- 
pal authorities  to  pass  an  ordinance  con- 
forming to  the  Judgment  of  the  court,  in 
case  the  limits  are  found  to  be  unreason- 
able. It  is  further  provided  that: 

"Reasonable  end  nareasonable  as  used  in  this 
section  must  be  construed  as  relating  to  the  in- 
terests of  the  entire  municipality. " 

On  the  trial  It  was  shown  that  the  terri- 
tory was  sparsely  settled  and  that  the  ter- 
ritory In  this  ext^slon  paid  about  20  per 
cent  of  the  taxes  of  the  municipality  annu- 
ally and  received  very  little  benefit  In  the 
way  of  improT«nents  made  by  the  munici- 
pality, and  it  further  appeared  that  out  of 
the  entire  popniation  of  about  1,100  people 
only  31  resided  in  this  terrltoiy.  It  further 
appeared  that  about  one-half  of  the  taxes 
paid  in  this  territory  were  paid  by  the  Louis- 
rille  ft  Nashville  Railroad  Company  and 


OnLf  Coast  Traction  G<aapany,  both  of  whldk 
bad  lines  running  through  the  town,  and 
neither  of  which  Joined  In  the  prtlUon  to 
exclude  the  territory,  nie  case  was  submit- 
ted to  a  Jury  under  instmctlcHis  of  the  court 
and  a  Terdld:  retnnied  declarfng  the  present 
corporate  limits  to  be  reasonable,  and  tlie 
petitioners  appealed. 

T.  M.  Evans,  ot  Gulfport,  J.  O.  Thomas,  of 
Biloxi,  and  A.  H.  Lougino  and  Robt  B.  IU<^- 
etts,  both  of  JaclEson,  for  appellants.  Han!™ 
Gardner,  of  Gulfport,  for  appellee. 

SMITH,  C.  J.  The  verdict  of  the  Jury 
finds  no  support  In  the  evidence,  for  the  rea- 
son that  it  is  manifest  from  the  evidence,  in 
which  there  Is  no  material  confilct,  when 
viewed  in  the  light  of  the  rule  announced  in 
Forbes  v.  Meridian,  86  Miss.  243,  38  South. 
676,  that  nether  the  Interests  of  the  inhab- 
itants of  the  town  of  Long  Beach  as  It  will 
remain  In  event  the  territory  here  In  ques- 
tion shall  be  excluded  therefrom,  nor  of  the 
inhabitants  of  the  territory  here  sought  to 
be  excluded,  will  be  in  any  wise  conserved 
by  the  ret^tion  of  sudi  territory  within  ap- 
pellee's corporate  limits. 

Reversed  and  remanded. 


JTJUnS  XiEiyT  SONS  CO.  T.  ORIiANS^KT. 

(No.  17883.) 

(Supreme  Court  of  Mississippi,  Division  A. 
AprU  24,  1916.) 

1.  PUGADIIfO  «=»222  —  DEUtTBBBB  —  RlOHT  lO 

Plrad  Ovbb— Prbkequisites. 

While  Code  1906,  {  755,  requiring  an  affl- 
.davit  to  the  merits  of  a  defense  as  a  prerequi- 
site to  pleading  over  after  demurrer  to  the  dec- 
laration is  overruled,  is  mandatory,  it  may  be 
waived  by  the  adverse  party. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  57(MS74;  Dec.  Dig.  *=222.1 

2.  Pleading  <&=>222  —  Deuurebb  —  Riqbt  to 
Plead  Oveb— Pbebbqtiisitbb — Waivbb. 

Where  demurrer  to  the  declaration  is  over- 
ruled and  the  defendant,  without  objection  by 
plaintiff,  secured  permission  to  answer,  the  re- 
quirement of  an  affidavit  to  the  merits  of  the 
defense  under  Code  1906,  {  755,  was  waived. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent.  Dig.  fj  570-574;  Dec.  Dig.  ^222.] 

3.  GuABANTT  «=»86— Defenses— PtBADi  NO. 

A  plea  of  the  surety  whose  contract  pro- 
vided for  liabiUty  until  terminated  in  wriung, 
that  the  creditor  expressly  agreed  to  cancel  the 
contract  of  suretyship  and  release  the  surety, 
states  a  good  defense  and  is  not  demurrable. 

[Ed.  Kote. — For  other  cases,  see  Guaranty, 
Cent  Dig.  S  100 ;  Dec.  Dig.  «=3>8Q.] 

Appeal  from  Circuit  Court,  Sunflower 
County;  F.  E.  Everett,  Judge. 

Action  by  the  Julius  Levy  Sons  Company 
against  H.  Orlanaky.  From  a  Judgment  over^ 
ruling  a  demurrer  to  defendant's  plea,  plain- 
tiff appeals.  Affirmed. 

S.  F.  Davis,  of  Indlanola,  for  appellant 
Herring  &  Wiley,  of  BulevUle,  and  James  L. 
Williams,  of  Indlanola,  for  appellee. 
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HOLDEJN,  J.  This  Is  an  appeal  from  th? 
circuit  court  of  Sunflower  county  In  which 
the  appellant,  Levy  Stms  Company,  sued  H. 
Orlansky,  the  appellee,  and  from  a  Jni^ment 
overruling  a  demurrer  to  the  defendant's 
pleas,  Levy  Sods  Oompany  appeal  to  this 
court. 

Appellant  Julius  Levy  Sons  Company, 
wholesale  merchants  of  Memphis,  sold  a  bill 
of  s^Ktds  to  B.  Bindusky,  a  retail  merchant 
at  Drew,  for  which.  It  Is  alleged,  the  appel- 
lee, H.  Orlausky,  guaranteed  the  payment  In 
writing.  Bindusky  failed  to  pay  for  the 
goods,  and  suit  was  entered  by  I^vy  Sons 
Company  against  IT.  Orlansiiy,  appellee,  to  re- 
cover the  amouut  under  the  written  guaranty 
executed  and  delivered  to  appellant.  Here 
is  a  copy  of  the  guaranty: 

"Memphis,  Tenn.,  Aug.  26,  1910. 
"I  hereby  agree  to  be  responsible  for  a  certain 
account  to  be  mndc  by  Mr.  B.  Blndu-oky  of 
Drew,  Miss,,  to  the  amount  of  two  hundred  and 
lifty  (9u250.00)  dollars,  more  or  less,  with  Ju- 
lius Levy  Sons  Co.,  of  Memphis,  Tenn..  and  this 
guarantee  to  hold  good  until  revoked  by  me  in 
writing.  H.  Orlansky." 

The  defendant  In  the  court  below  demur- 
red to  the  plalntlfra  dedaratlon,  whldi  de- 
murrer was  by  the  court  overruled,  and  the 
defendant,  without  objection  by  appellant, 
was  granted  leave  bj  the  court  to  pl^d  fur^ 
ther,  and  did  subsequently  file  four  separate 
pleas  to  the  declaration,  numbered  1,  2,  3, 
and  4,  whereupon,  several  days  after  the  or- 
der was  granted,  the  appellant  moved  to 
strike  the  pleas,  because  the  defendant  had 
failed  to  make  and  file  an  affidavit  setting  out 
his  defense  in  the  manner  prescribed  by  sec- 
tion 755,  Code  of  1906.  This  motion  was 
overruled  by  the  court,  and  thereupon  the 
appellant  demurred  to  all  of  satd  pleas,  1,  2, 
3,  and  4,  and  the  court  sustained  the'demur- 
rer  to  pleas  3  and  4,  and  overruled  the  de- 
murrer as  to  pleas  1  and  2,  and  the  plnintiff 
declining  to  plead  further,  tue  court  entered 
a  final  judgment  for  the  defendant,  and  the 
plaintiff  prosecutes  this  appeal. 

We  here  set  out  appellee's  special  plea 
No.  2: 

"Comes  the  defendant,  by  bis  attorneys,  and 
for  further  plea  In  this  behalf,  so^  that  the 

pjaintiffa  ought  not  to  hnvc  or  mmntain  their 
nforesaid  action  against  him,  becniiHc  he  says 
that  on  the  2d  day  of  Janii:iry,  1911,  at  a'time 
when  the  said  B.  Bindii»ky  did  not  owe  plaintiiTs 
anything  on  account  by  reason  of  the  alleged 
guaranty  sued  on  in  this  cnse,-  the  said  plaintiffs 
expresaty  npreed  with  the  said  defendant  that 
they  would  cancel  the  said  guaranty,  and  releas- 
ed the  defendant  from  all  further  liability  there- 
nnder ;  and  that,  by  reason  thereof,  the  defend- 
ant was  released  from  all  farther  liability  on 
account  of  said  guaranty;  and  this  the  defend- 
ant is  ready  to  verify." 

We  deem  it  necessary  in  passing  upon  this 
case  to  deal  with  only  two  of  the  questions 
presented:  First,  wheOier  or  not  the  lower 
court  erred  in  permitting  the  defendant  be- 
low to  plead  to  the  declaration  after  his  de- 
murrer was  overruled,  without  flrst  comply- 


ing with  section  765,  Code  of  1906;  second, 
whether  or  not  the  defendant's  plea  No.  2 
stated  a  good  d^ense  to  the  cause  of  actlmi 
alleged  in  the  declaration. 

It  will  be  observed  from  the  record  that 
when  the  defendant's  demurrer  was  oTerrul- 
ed  there  was  no  objection  interposed  by  the 
plaintiff  to  the  action  of  the  court  granting 
leave  to  the  defendant  to  Qle  his  pleas  to  the 
declaration,  but  the  plaintlti,  without  objec- 
tion being  made  by  him  to  the  order  of  uie 
court,  a  week  afterwards,  and  the  next  day 
after  the  pleas  were  filed,  moved  the  coart  to 
strike  the  pleas  te<m  the  file,  whl(^  motion 
was  overruled. 

[1,  2]  We  concede  that  the  statute  (section 
755  of  the  Code  of  190C)  is  mandatory  in  re- 
quiring that  an  alfldavlt  of  the  merits  of  the 
defense  must  first  be  made,  and  that  this 
court,  in  Feazell  v.  Staltzfus.  98  Miss.  893, 
54  South.  445,  held  that  "the  court  is  left  no 
discretion  as  to  whether  the  affidavit  shaU 
be  filed,"  yet,  we  think  that  this  statutory 
requirement  may  be  waived  by  a  party  to  the 
litigation,  and  that  a  party  waives  it  when 
he  foils  to  object  to,  and  acquiesces  in,  the 
action  of  the  court  In  granting  leave  to  plead 
further.  The  pleas  here  were  filed  leave  of 
court,  first  had  and  obtained,  in  cqpen  court, 
without  objection.  We  bold  that  tbe  plaintiff 
below  waived  the  statutory  reqoir^urait,  and 
cannot  now  c<nttplaln, 

[3]  As  to  tbe  second  qoesthm,  we  think 
that  the  defendant's  plea  No,  2,  upon  Its  face, 
sets  up  a  good  defense  to  the  cause  tO.  action; 
therefwe,  tbe  action  of  the  lower  court  fn 
overruling  the  demurrer  to  this  plea  was 
correct,  and  the  Jud^rment  at  tlie  lon'cr  court 
is  affirmed. 

Aiilrmed. 


GRIFFIN  V.  STATE.    (No.  1S985.) 

(Supreme  Court  of  Mississippi,  Division  A. 
May  8,  1016.) 

BrnoLABT  ^s»41(4)  — Evidence  — Bbeakino 

AND  Kntby. 

Evidence  only  that  the  lock  of  the  door  ont 
of  which  accused  came  liad  been  tampered  with 
heid  insufficient  to  establish  breaking  and  entnr 
necessary  to  burglary  under  Code  1906,  S  HXto. 

[Ed.  Note,— For  other  cases,  see  Burglaiyi 
Cent.  Dig.  {  97;  Dec  Dig.  <&»41(4).] 

Appeal  from  Circuit  Court,  Warren  Coun- 
ty; E.  L.  Hrlen,  Judge. 

Henry  Griffin  was  ctmvlcted  of  burglary, 
and  appeals.   Reversed  and  remanded. 

W.  E.  MoUison,  of  Vicksburg,  for  appe- 
lant Ross  A.  Collins,  Atty.  Gen.,  and  S.  N. 
Floyd,  of  Meridian,  for  the  State. 

HOLDEN,  J.  In  December,  1916,  the  ap- 
pellant, Henry  Griffin,  a  negro  boy  about  16 
years  of  age  was  indicted  and  tiled  for  the 
crime  of  burglary  of  a  storehouse  in  the  dty 
of  Vlc^burg,  and  from  a  oonvlctirai  and 
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sentence  of  S  years'  Imprlsonmoit  In  the 
pmitentlarr,  he  appeals  bare. 

Tlie  testtni(ni7  offered  by  the  state  at  the 
trial  In  the  lower  court  showed  that  the  tLp- 
pellant  was  in  the  employ  ct  the  Katzenmetr 
fishery  In  the  dty  ol  VldEShnrg,  and  one 
i^ht  during  the  month  of  October  was  found 
la  the  atoreroom  connected  with  the  bakery. 
Vfhea  he  was  discovered  In  the  storeroom  he 
ran  out  of  the  door  aud  pnshed  by  two  or 
three  persons,  dn^idng  his  hat,  and  was 
afterwards  identifled  at  the  trial  by  these 
state  witnesses.  It  furthor  appears  from  the 
testhnfHiy  that  tiie  appellant  bad  gotten  to- 
gether some  groceries  In  the  storeroom, 
which  be  left  there  in  Ids  hasty  departure 
from  the  building. 

This  ignorant  negro  boy  had  no  counsel  to 
represent  him  at  the  trlaL  He  introduced  no 
evidence,  nw  did  he  testis  in  his  own  be- 
half, but  sat  in  rtlence  tbrou^^ioat  the  trlai. 
At  the  conclusion  of  the  testimony  for  the 
state  the  Jury  retired,  and  promptly  returned 
a  verdict  ot  guilty  as  charged*  which  charge 
in  the  Indictment  was  that  he  "fdoniously 
and  burglariously  did  iweak  and  enter,"  etc. 

Hie  appellant  assigns  but  one  error  here 
tOF  reversal,  and  that  is  tbat  the  state  failed 
to  prove  the  appellant  guilty  of  burglary,  in 
that  it  failed  to  show  by  any  testimony  the 
"breaking  and  entering."  After  reading  the 
record  In  this  case  carefully,  the  only  testi- 
mony for  the  state  that  we  are  able  to  find 
wblch  tends  to  prove  that  the  appellant  "did 
telQulooBly  and  burglariously  break  and  en- 
tar"  Is  the  following  testimony  of  Mr.  Kat- 
seamelr,  which  we  here  quote  verbatim  et 
Uteratlm: 

"Q.  Mr.  Katzenmeir,  tell  the  jury  the  condi- 
tion of  that  door  that  he  came  out  of;  was 
th«  loA  tampered  with?  A.  Yoa  know  where 
the  lock  comes  in  (indlcatiiig);  it  had  been 
tampered  with." 

The  above  testimony  Includes  all  there  Is 
on  the  subject  of  the  appellant  breaking  and 
entering  the  storehouse.  This  testimony  is 
Dot  snffident  to  sbow  beyond  a  reasonable 
doubt  tiiat  there  had  been  a  "breaking"  by 
the  appellant,  or  any  other  person.  "Break- 
ing and  entering"  Is  a  very  necessary  essen- 
tial of  burglary.  WlUiam  Blackstone;  see- 
tlOD  1073,  Code  1906.  This  testimony  Is  so 
Unsatisfactory  that  no  court  or  jury  could, 
by  any  reasonable  construction  of  it,  or  In- 
ference drawn  from  it,  safely  say  that  the 
storeroom  in  question  was  broken  into  on 
this  occasion.  This  evidence  does  not  even 
Bhow  that  the  door  was  closed,  or  was 
locked,  and  was  opened  by  the  appellant. 
Therefore  a  conviction  upon  such  uncertain 
proof  cannot  rightfully  stand  in  any  court. 
Here  was  a  young  negro  boy,  a  human  being, 
charged  with  a  felony,  being  tried  in  a  tribu- 
nal of  Justice;  Ignorant,  poor,  and  friendless, 
without  the  aid  of  counsel  to  speak  for  him, 
and  xmable  to  speak  In  his  own  behalf,  he  is 
condemned  and  consigned  to  prLson  upon  this 


diaracter  of  proof.  With  this  setting  of  tlie 
stage,  and  these  obvious  conditions  before  it, 
the  learned  court  should  have  pspedally  re- 
quired tbat  the  testimony  offered  by  the 
state,  establish  the  "breaking  and  entering," 
as  charged  in  the  Indictment.  In  falling  to 
do  this  the  lower  court  committed  error,  for 
which  the  Judgment  must  be  reversed,  and 
the  case  remanded. 
Reversed  and  remanded. 


BARNES  V.  JONES.   (No.  17809.) 
(Suprwne  Court  of  Mississippi,  Division  A. 
April  24.  1916.) 

CoNTBACTs  ®=»  187(4)— Rights  or  Thibd  Per- 
son—A  bsumpt  ion  or  Fathekt  or  Debt— 

I^BILITY. 

A  grantee  who  as  part  of  the  consideratioQ 
for  a  deed  to  him  assames  the  payment  of  the 
EraDtor's  debt  to  his  vendor  becomes  persooally 
Sable  to  tbe  vendor,  who  may  recover  the 
amount  of  the  debt. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  |  800;  Dee.  Dig.  «=3l87i4).] 

Appeal  from  Chancery  Court,  Harrison 
Coun^;  J.  M.  Stevens,  Chancellor. 

Bill  by  J.  T.  Jones  against  L.  F.  Barnes 
and  Mrs.  Lillie  V.  Barnes,  his  wife.  De- 
cree pro  confesso.  followed  by  final  decree 
against  the  defendants,  and  defendant  Mrs. 
LilUe  V.  Barnes  appeals.  Affirmed. 

J.  M.  Morse,  Jr.,  of  Gulfport,  and  W.  E. 
Morse,  of  Jackson,  for  appellant  Hanun 
Giardner,  of  Gulfport,  for  appellee. 

SMITH,  C.  J.  Appellee  exhibited  bis  bill 
In  the  court  below  against  1^.  F.  Barnes  and 
Mrs.  Ullie  V.  Barnes  praying  for  a  personal 
decree  against  theui  for  money  alleged  to  be 
due  him  as  part  of  the  purchase  prlt-e  of  cer- 
tain land  and  for  a  foreclosure  of  a  vendor's 
lien  on  the  land  by  which  the  payment  of 
the  money  alleged  to  be  so  due  him  was  se- 
cured. The  bin  alleged  that  L.  F.  Barnes 
purchased  the  land  frtmi  appellee,  executing 
to  him  bis  promissory  note  for  |275  in  part 
payment  thereof,  to  secure  tbe  piiyment  of 
which  a  vecdor's  lien  was  expressly  reserved 
in  the  detd  to  the  land  executed  by  appellee, 
and  that  some  time  tliereafter  U  F.  Barnes 
sold  and  conveyed  the  land  to  Mrs.  Lfllie  V. 
Barnes,  his  wife,  "who  by  the  terms  of  the 
purchase  thereof  assumed  and  obligated  her- 
self to  pay  off  the  amount  of  the  vendor's 
lien  on  said  property  as  represented  by  the 
note  hereinabove  described."  Tbe  defend- 
ants, having  been  duly  served  with  process, 
failed  to  appear  In  response  thereto,  so  that, 
when  the  cause  came  on  to  be  heard,  a  decree 
pro  confesso,  followed  by  a  final  decree  In  ac- 
cordance with  the  prayer  of  the  bill,  was 
rendered  against  them.  The  land  was  sold 
by  the  commissioner  appointed  by  the  court 
for  that  purpose,  his  report  of  the  sale  was 
confirmed,  and  Mrs.  Barnes  now  brings  the 
case  to  this  court  and  complains  of  the  rendi- 
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tlon  of  the  personal  decree  against  her,  the 
ground  of  her  complaint  being  that  she  was 
not  a  party  to  the  note,  and  therefore  had 
incurred  no  liability  to  appellee  thereon. 
There  Is  uo  merit  in  this  contention ;  for, 
where  the  grantee,  as  part  of  the  considera- 
tion for  the  deed  executed  to  him,  assumes 
the  payment  of  a  debt  due  by  the  grantor  to 
a  third  person,  he  becomes  i>ersonaIly  liable 
to  such  third  person  for  the  payment  thereof, 
who  can  recover  of  him  the  amount  of  such 
debt  in  an  action  Instituted  for  that  purpose. 
39  Cyc.  1655;  27  Cyc.  1344;  Dodge  v.  Cut- 
rer,  100  Miss.  647,  fi6  South.  466. 
*  Affirmed. 


CITY  OF  MERIDIAN  v.  HUDSON. 
(No.  17750.) 
(Snpreme  Court  of  Mississippi,  Divirion  A. 
April  24,  1»16.) 

HUNICIPAI.  COBPOBATIONS  «=a399  —  PUBUO 

Improvements  —  LiABiLrrr  fob  Peopeott 

Dahaqed — Waives. 

Where  a  property  owner  joined  In  petition- 
ing for  the  openin;?  and  grading  of  a  street,  he 
waived  claim  for  damages  to  his  property  by 
such  grading,  if  properly  done,  especially  where 
the  street  formerly  extended  to  his  line,  since  be 
then  was  chained  with  notice  that  it  would  be 
continued  on  an  appropriate  grade  conformable 
with  that  already  established. 

(Ed.  Note.— For  other  cases,  see  Municipal 
CcM^orations,  Gent.  Dig.  |g  M8~961 ;  Dec.  Dig. 

Appeal  from  Circuit  Court,  lAud^ale 
County;  J.  Ll  Buckley,  Jndg& 

Suit  by  H.  P.  Hudson  against  the  City  of 
Meridian.  Judgment  for  plaintiff,  and  de- 
fendant appeals.   Reversed  and  remanded. 

Amis  &  Vaaa,  of  Meridian,  for  appellant 
Fewell  &  CAvaettm,  of  Meridian,  for  appellee. 

STKES,  J.  Suit  was  filed  In  the  circuit 
court  of  Lauderdale  county  by  H.  P.  Hudson, 
the  appellee,  against  the  dty  of  Mierldlan, 
for  damages  to  real  prt^rty  owned  by  the 
appellee,  caused  by  the  grading  and  paving 
of  A  street,  upon  which  appellee's  property 
fronts,  from  Ninth  to  Eleventh  avenue.  A 
verdict  for  $200  was  rendered  In  favor  ot  the 
^pellee,  upon  which  Judgment  was  entered, 
and  fnmi  vhich.  Judgment  this  appeal  is 
prosecuted. 

Hie  nncfHitradlcted  facts  In  this  case  show 
that  30  or  40  years  before  the  <H)ailng  of  A 
street,  In  front  of  the  block  in  which  the 
property  oi  the  appellee  is  situated,  an  in- 
effectual attempt  was  onoe  made  to  dedicate 
this  pert  of  the  street  to  the  ci^ ;  tliat  at  a 
later  period  and  a  tdiort  time  before  the  in- 
stitution of  this  suit,  the  ai^lee  and  others, 
who  claimed  to  be  the  owners  bf  the  property 
upou  which  this  part  of  A  street  is  now  lo- 
cated, dedicated  It  to  the  city,  and  that  the 
city  accepted  same.  Ordinances  authorizing 
the  opening  up  and  p:radlng  of  this  ijart  of  A 
Street  were  duly  passed  by  the  dty  council 


The  testimony  of  appellant  is  that  the 
pellee  requested  the  mayor  and  one  of  tbe 
councUmen,  at  different  times,  to  open  auil 
grade  A  street  from  J^'lnth  avenue,  in  front 
of  the  block  upon  which  appellee's  property 
is  situated,  after  the  passage  of  the  above 
ordinances.  It  seems  that  A  street  had  pre- 
viously been  opened  to  Ninth  avenue,  whldi 
Is  the  northeast  boundary  of  the  block  in 
which  the  Hudson  property  is  located,  and 
that  part  of  A  street  opened  up  runs  in  a 
southwesterly  direction  In  frcMit  of  this  prtH>- 
erty.  The  only  question  to  be  decided  by 
this  court  is  whether  or  not  the  lower  court 
erred  In  refusing  the  following  InstrucUon 
asked  by  the  defendant,  viz.: 

"No.  5.  The  court  further  cbanes  the  jary 
for  the  defendant  that  if  from  all  the  testimony 
in  the  case  thej;  believe  that  the  plaintiff 
joined  fa  the  making  of  a  map  laying  oat  and 
dedicating  that  part  of  A  street  opposite  his 
property,  and  afterwards  persuaded  and  indoced 
the  defendant  dty  to  open,  grade,  and  improve 
said  street  by  personal  solldtations  to  members 
of  the  city  coundl,  and  that  the  coundl  of  said 
city  thereafter  and  pursuant  to  such  request  did 
opm,  grade,  and  Improve  said  street  in  a  reason- 
able,  carefnL  and  prudent  manner,  under  all 
the  facts  and  drcumstances,  then  the  defendant 
is  not  liable  to  plaintiff  for  any  damages  he  may 
have  sustained  by  reason  thereof,  and  the  juiy 
should  find  tm  the  defendant" 

— and  In  glTing  the  following  instructloa  for 
the  plaintiff: 

"No.  3.  The  court  charges  the  jury  for  the 
plaintiff  In  this  case  that  the  doctrine  of  estop- 
pel does  not  apply  to  actions  of  tort,  and  that 
in  this  case  the  plaintiff  cannot  be  held  estopped 
by  reason  of  any  inducements  or  requests  npoc 
the  defendant  to  do  the  gradii^  and  cuttinc  in 
question,  if  from  all  the  evidence  you  beneve 
he  has  suffered  damages.** 

It  is  the  contention  of  the  appellant  that 
by  the  dedication  ot  tiie  property  by  the  ap- 
pellee and  others  to  the  dty  tta  the  o^ienlog 
up  and  grading  of  A  street,  and  that  his 
requesting  the  mayor  and  dty  coundlmen  to 
grade  and  open  up  this  street,  he  Is  thereby 
estopped  from  claiming  any  damages  tat 
the  pr<^er  grading  and  opening  up  of  said 
street  It  is  to  be  borne  in  mind  that  A 
street  had  alreodiy  bera  opeaeA  up  and  grad- 
ed to  Ninth  avenue^  the  northeast  boundary 
of  tlie  block  upm  which  the  appellee's  prop- 
er^ is  located  and  aroellee  Is  bound  to  have 
known  of  the  grading  and  conditioD  oi  A 
street  and  Ninth  avenue  at  their  intersection 
on  the  corner  of  this  block ;  and  when  he  re- 
quested the  city  to  open  up  A  street  through 
his  block,  if  he  nmde  such  request,  then  he 
knew  and  expected  that  said  street  would  be 
opened  up  to  conform  to  the  proper  grade  ot 
that  part  of  A  street  already  opened;  and 
by  these  requests,  in  ccmnedion  with  his 
dedication  of  the  land  for  the  opening  up  of 
the  street,  he  Is  estopped  from  claiming  any 
damages  for  the  pr(4>er  grading  of  said 
street  In  this  case,  it  makes  no  difference 
whether  or  not  he  knew  at  what  grade  the 
street  would  be  made  In  front  of  his  lesl- 
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Btrong  and  urtrent  reasons  for  the  prayer  of  the 
pttitioners.  This  was  a  most  important  fact 
in  the  case,  which  the  trial  court  appears  to 
have  entlrdy  ignored.  *  *  *  It  is  not  stated 
in  the  court's  findings  whether  the  grade  was 
regarded  as  a  proper  grade,  nor  whether  the 
work  of  constructing  the  grade  was  done  skill- 
fully or  negligently.  Under  this  state  of  the 
findinn  of  feet,  we  are  led  to  the  conclusion 
that  the  court  below  was  of  the  opinion  that 

Slaintiff  was  entitled  to  recover  for  the  damage 
one  bis  property,  notwithstanding  the  grade 
was  a  proper  one,  and  its  construction  skillfully 
executed.  It  must  hare  been  the  Ticw  of  the 
trial  court  that  the  petition  of  the  plaintiff  to 
the  city  council,  asking  for  the  establishment 
and  construction  of  the  ^rade,  did  not  affect 
his  right  to  recover  for  injuries  inrident  to  and 
consequential  upon  the  construction  of  such 
grade.  It  would  hardly  be  reasonable  to  give 
the  law  a  construction  which  would  authorize 
one  to  influence  a  dty  council  by  petition  to 
fix  and  constract  a  grade  upon  a  street,  and 
then  permit  him  to  recover  damages  for  Inju- 
ries which  are  Incident  to  a  proper  conatruction 
of  such  work.  We  think  it  would  be  more  in 
harmony  with  good  conscience  end  sound  rea- 
son to  treat  such  an  act  as  a  consent  to  the  con- 
struction of  the  grade,  and  a  waiver  of  such 
damages  as  are  incident  to  its  proper  construc- 
tion. When  the  plaintiff  signed  and  presrated 
his  petition  to  the  lAtj  council,  praying  for  tSe 
fixing  and  construction  of  the  grade  upon  Maple 
street,  he  consented,  in  the  meaning  of  the  Con- 
stitution, to  all  such  damage  as  was  incident 
to  a  proper  and  skillful  construction  thereof, 
and  could  only  recover  for  injuries  resulting 
from  negligence  of  the  city  in  constructing  the 
work  consented  to  by  plaintiff.  Absolute  right 
to  compensation  for  the  damage,  provided  by  the 
Constitution,  no  longer  existed  after  he  consent- 
ed to  the  work,  and  his  rights  must  be  deter- 
mined under  the  common  law." 


dence.  He  Is  bound  to  know,  and  Is  dmrged 
with  the  knowledge  that  tbe  cUy  would 
properly  grade,  that  part  of  the  street  In  con- 
nectloQ  with  that  part  already  opened  up 
and  graded,  providing,  ot  course,  for  suitable 
draln^e;  and  the  testlmcHiy  of  appellant 
In  this  case  shows  that  this  was  done.  It 
Is  further  shown  that  the  appellee  knew 
whoL  the  work  ot  grading  and  paving  was 
being  done,  and  made  no  objection  in  any 
way  thereta 

It  Is  the  contention  of  the  app^ee  that 
the  case  of  RoblDson  t.  CII7  of  Vickaburg, 
99  Miss.  439,  M  South.  868,  settles  this  case 
agalnrt  the  appellant  In  that  case,  how- 
ever. Mulberry  street,  tor  a  nnmber  of 
yean,  had  been  opened  up,  and  Robinson 
Joined  in  a  written  petition  to  the  municipal 
aothorltles  iHily  to  pave  this  street  There 
was  nothing  whatever  In  said  petition  about 
tbe  street  being  graded,  or  the  grade  thereof 
being  changed.  The  sole  idea  of  said  peti- 
tion was  to  have  the  street  paved.  The  dty, 
however,  changed  the  grade  of  the  street, 
and  in  so  dtrfng  damaged  the  property  of 
lEobbison.  Bobineon  sued  for  damages  and 
the  dty  dalmed  that  by  signing  the  petition 
he  was  estot^ed  frtHU  dalndng  damagea  In 
delivering  tbe  opinion  of  tbe  court.  Judge 
Andersm  In  part  said: 

"  •  •  ♦  Or  may  a  waivw  be  implied  by  his 
siEofng  the  petition  with  the  knowledge  that  in 
paring  the  street  the  cltymight  find  it  necessary 
to  change  its  grade?  We  think  not  In  our 
jcdgment  such  conduct  ought  not  to  operate  as 
an  estoppel.  A  constitutional  right  may  not  be 
so  lightly  waived.  There  is  nothing  whatever 
in  the  petition,  nor  in  the  conduct  of  the  appel- 
lant as  disclosed  by  the  record,  which  evidenced 
B  purpose  on  his  part  to  waive  his  constitu- 
tional rif^t  to  claim  damages  to  his  property, 
caused  by  raising  the  grade  of  tbe  street." 

In  the  case  at  bar,  however,  the  testimony 
Introduced  by  the  appellant  is  to  the  effect 
that  the  appellee  requested  the  mayor  and 
one  of  the  dty  coundlmen  to  open  up  and 
grade  this  street.  In  the  Vlcksburg  Case,  the 
attention  of  Robinson  was  neither  directly 
nor  indirectly  directed  to  the  grading  of  the 
street  consequently  no  estoppel  against  him 
could  be  claimed ;  bat  In  the  Instant  case  the 
appellee  expressly  requested  the  grading  of 
the  street.  In  the  Robinson  Case,  if  any 
damage  had  been  done  to  Robinson  caused 
alone  by  the  paving  of  the  street  certainly  he 
woald  have  been  estopped  from  claiming  dam- 
ages therefor ;  and  in  the  case  at  bar,  if  the 
Jory  believe  the  testimony  of  the  appellant 
then  the  appellee  will  be  estopped  from  claim- 
ing these  damages.  In  the  case  of  City  of 
Texaricana  v.  Talbot,  7  Tec.  Civ.  App.  202, 
26  S.  W.  451,  In  passing  upon  a  similar  ques- 
tion the  court  In  part  says: 

"Upon  an  examination  of  the  evidence  con- 
tained In  the  statement  of  facta,  we  find  that  it 
wu  iHovw,  without  controversy,  that,  prior  to 
the  construction  and  establishment  of  the  grade 
Dpon  Maple  street,  plaintiff,  joining  with  a  large 
Dnmbor  of  others  owning  property  abutting 
upon  said  street,  petitioned  the  council  of .  the 
city  of  Texarkana,  In  writing,  to  establish  end 
«astruct  a  grade  upcm  Maple  street,  presenting 


See,  also,  Ball  v.  City  of  Tacoma.  &  Wash. 
592,  38  Pac.  133 ;  Valle  v.  aty  of  Independ- 
ence, 116  Mo.  333,  22  S.  W.  695. 

It  therefore  follows  that  the  lower  court 
erred  In  refusing  the  abpve  instruction  re- 
quested by  the  appellant  snd  In  giving  the 
above  Instruction  given  for  the  appellee. 

Reversed  and  remanded. 


OLIYEni  et  al.  v.  CITY  OF  MAOON. 

(No.  17820.) 

(Supreme  Court  of  Mississippi,  Division  A. 
May  8,  1916.) 


Appeal  from  Chancery  Court,  Noxubee 
County;  J.  F.  McCool,  Chancellor. 

Bin  by  the  City  of  Macon  against  Mrs.  8. 
M.  Oliver  and  another.  Decree  for  com- 
plainant and  defendants  appeal.  Affirmed. 

The  oiayoi'  and  board  ot  aldermen  of  the 
dty  of  Macon,  a  municipality  which  operat- 
ed under  chapter  99  of  the  Code  of  1906, 
passed  an  ordinance  det>lgnating  the  manner 
<^  laying  sidewalks  and  ctmstracting  curbs 
and  making  the  cost  d  same  a  lien  upon  the 
property  of  the  abutting  owners,  and  there- 
after ordered  sidewalks  laid  along  certain 
streets.  In  frtmt  of  the  property  of  a  large 
number  of  owners,  among  whom  were  ap- 
pellants, and  ordered  appellants  and  t^ers 
to  ctHistruct  sidewalks  in  accordance  with  the 
specifications  set  out  In  the  ordinance.  Ap- 
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pellants  having  failed  to  comply  with  the 
resolution  of  the  municipality,  were  legally 
notlfleii  to  appear  and  show  cause  why  they 
should  not  comply  therewith.  After  receipt 
of  this  notice  the  apiKlIanta  signed  the  fol- 
lowing document,  to  wit: 

"To  the  HoDorable  Boflrd  of  Mayor  and  Alder- 
men of  the  City  of  Macon,  Miss.  We,  the  un- 
dersigned owners  of  pro[>erty  and  lots  fronting, 
lying  alongside  and  abutting  Eighth  street,  being 
apprised  of  the  fact  that  our  respective  side- 
walks have  been  condemned  and  sidewalks  of 
concrete  in  accordance  with  the  ordinance  of  the 
city  <Mf  Macon  have  been  ordered  laid,  including 
any  grading  and  curbing,  if  necessary,  and  real- 
izing the  fact  that  our  sidewalks  nre  consider- 
ably out  of  repair,  and  that  the  ordinance  and 
resolution  oE  the  city  are  in  every  respect  accord- 
ing to  law,  and  that  we,  the  uniiersif;ned,  are  the 
parties  to  be  benefited  in  part,  hy  the  construc- 
tion of  said  walks,  do  hereby  waive  the  notice  of 
the  resolution  to  be  published  as  an  ordinance  is 
required  to  be  published  for  twenty-one  days; 
and  we  further  waive  the  notice  of  twenty  days, 
which  shall  be  given  after  said  notice,  and  ibt 
five  days'  notice,  after  the  twenty  dajv*  notice 
shall  have  been  given,  and  all  other  notices  as 
required  by  law,  and  agree  for  said  sidewalks  to 
be  laid  in  front  of  our  property,  including  any 
grading  and  curbing,  if  necessary,  and  that  the 
construction  of  same  shall  be  a  lien  upon  our  re- 
spective property,  as  provided  in  section  8411 
and  3412  of  the  Code  of  Mississippi  of  1006; 
And  agree  that  same  shall  be  a  lien  upon  our. 
said  property,  to  he  collected  as  provided  by  snid 
8ecti<m8  of  said  Code  and  the  laws  of  said  city, 
which  Ueo  shall  be  paramount  to  all  other  liens 
except  that  of  state  and  county  taxes.  In  oth- 
er words  your  petitioners  waive  e%'ery  essential 
to-  the  end  that  said  sidewalks  shall  be  laid  at 
once  in  front  of  their  respective  property,  and 
the  parties  charged  with  the  respective  cost  of 
laying  each  respective  walk,  to  be  a  lien  against 
their  respective  property  as  provided  by  said 
sections  of  said  Code  and  the  laws  of  said  city. 
And  petitioners  pray  that  the  mayor  and  board 
of  aldermen  wiU  at  once  contract  to  have  said 
sidewalks  laid  of  concrete,  one  foot  from  the 
property  line  and  Gve  feet  in  width,  doing  such 
grading  as  the  city  may  deem  necessary  in  front 
of  their  respective  property  on  Eighth  street,  the 
respective  amounts  to  be  a  lien  on  tiicir  re- 
spective property  to  be  paid  as  provided  hy  the 
ctty  ordinance  or  as  the  city  may  reqnire. 
Hereby  agreeing  to  pay  for  same  In  such  amount 
and  at  such  time  as  the  city  may  6x,  the  city 
of  Macon  holding  a  lien  as  provided  by  law,  until 
such  {layments  shall  have  been  fully  paid ;  and 
if  any  payments  are  deferred  we  agree  to  pay  six 
per  cent  thereon,  accrned  interest  payable  an* 
nually.  Mrs.  S.  M.  OUver. 

"L.  Oliver." 

Thereafter  the  dty  constincted  the  curbing 
and  sidewalk  and  presented  a  bill  to  the  ap- . 
pellants  for  the  cost  thereof.  Appellnnts  , 
thereupon  claimed  that  their  property  had 
been  daitiagcd  by  the  construction  of  tlie 
curbing  and  sidewalk  and  the  lowering  of  the 
grade,  and  that  they  had  been  put  to  a  Inrge 
expense  in  constmctlng  an  approach  to  their 
pr(q)erty  and  rebuilding  a  wnll  which  had 
fallen  on  account  of  the  excavation  made  by 
the  city  in  lowering  the  grade  for  the  con- 
struction of  the  sidewalk.  The  city  there- 
after died  a  bill  In  chancery,  seeking  to  hold 
the  appellants  for  the  cost  of  the  construc- 
tion of  the  sidewalk,  and  appellants  answer- 
ed, making  their  answer  a  cross-bill,  and 


prayed  for  a  decree  against  the  city  for  dam- 
age to  their  property.  From  a  decree  la 
favor  of  the  complainants  and  against  ap- 
pellants this  appeal  is  prosecuted. 

A.  T.  Dent,  of  Macon,  and  H.  H.  Brooks, 
Jr.,  of  Meridian,  for  appellants;  Geo.  Rich- 
ardson, of  Macon,  and  Green  ft  Green,  ot 
Jackson,  for  appellee. 

'  HOLDEN,  J.  This  case  does  not  come 
within  the  rule  announced  In  the  case  of 
Robinson  t.  Vlcksbuig,  99  Mls&  489,  M 
South.  858,  as  there  Is  a  marked  difference 
In  the  facts,  but  this  case  Is  cmitrolled  by  ttie 
decision  In  City  of  Meridian  t.  H.  P.  Hudson, 
No.  17750,  71  South.  574,  handed  down  by 
Justice  Sykes  of  tUB  court  on  April  24, 
1916. 
Affirmed* 


GRAND  LODGB  OOIiORED  K.  P.  t.  YEL- 
VINOTON  et  aL    (No.  17726.) 

(Supreme  Court  of  Mississippi,   Division  B. 
April  17,  1916.    Suggestion  of  Error 
Overruled  May  16,  1916.) 

EQurrr  «=>419— DiscaicnoK  or  Ooum^Va- 

CATION  OF  DEOBEE  PbO  CONFESSO. 

Though  the  defendant  did  not  file  a  mo- 
tion asking  an  extension  of  time  in  which  to 
plead,  under  Code  1906,  ^  601.  providing  that 
the  court  may  allow  additional  time  to  plead 
until  one  day  after  the  return  day,  which  mo- 
tion was  overruled,  and  a  pro  confesso  and, final 
decree  entered,  the  court's  action  in  overruling  a 
motion  to  set  aside  the  decree,  accompanied  bf 
a  sworn  answer  setting  out  a  complete  defense, 
amounted  to  an  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  §§  972-985;  Dec.  Dig.  «=>41&.] 

Appeal  from  Chancery  Court,  Attala  Coun- 
ty; J.  F.  McCool,  Chancellor. 

Action  by  James  Telvlngton  and  others 
against  the  Grand  Lodge  Colored  Knights  of 
Pythias.  Decree  for  plaintiffs,  and  defend- 
ant appeals.   Reversed  and  r^anded. 

W.  J.  I^tham,  of  Jackson,  for  a^KlIaoL 
Crawley  &  Glass,  of  Kosciusko,  and  Jas.  R. 
McDowell,  of  JacksOTi,  tor  appellees. 

COOK,  P.  J.  Tills  case  was  begun  in  the 
chancery  court  by  af^llees  to  recover  upon 
an  endowment  policy  It  is  alleged  was  issued 
by  appellant  upon  the  Ufe  of  one  Judge  Xel- 
vln^on,  payable  to  his  estate.  Process  was  Is- 
sued and  served  on  appellant  on  the  23d  day 
of  January,  the  return  day  being  Febriuiry  2d. 
On  the  3d  day  of  February  the  defendant  filed 
a  motion  ai^ilng  for  60  days  In  which  to 
plead,  which  motltm  was  overruled,  and  a 
decree  pro  conCesso  and  final  decree  entered 
at  once.  Whereupon  defendant  filed  a  mo- 
tion to  set  aside  the  pro  confesso  and  final 
decree,  t^dMlng  a  sworn  answer  to  the  blUi 
whi(4)  answer  set  out  a  complete  defoisft 
This  motion  was  promptly  overruled,  and  de- 
fendant appeals  to  this  court 

We  think  the  dianoeUor  ened.  The  da- 
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fendant  should  hare  been,  afforded  an  op- 
portunity to  try  Its  case  on  the  merits.  The 
substantial  rights  of  litigants  diouM  not  be 
denied  upon  a  narrow  oonstmctlon  of  the 
statutes  governing  the  time  for  filing  of 
pleadings.  But  for  the  fact  that  defendant 
did  not  file  hie  motion  for  time  to  plead  on 
the  first  day  ot  the  term,  It  would  seem  that 
8ectl(»i  601,  Code  1906,  wonld  have  entitled 
him,  for  the  asking,  to  a  reasonable  time, 
during  the  term,  to  plead.  However  that 
may  be,  we  believe  the  refusal  of  the  trial 
court  to  set  aside  the  decrees  and  permit  de- 
fendant to  file  hla  answer  amounted  to  an 
abuse  of  discretion. 
Beveraed  and  remanded. 


STANDARD  DRUG  CO.  v.  PIERGBL 

(No.  18017.)  . 

(Supreme  Court  of  Mississippi,  Division  A. 
Hay  8.  1916.) 

1.  Taxation  «s!»421<1)— Tax  Titlbb— Absbss- 
UKNT  DnaoBrpnoN. 

An  assessment  r<til  |;i^'ing  tlie  owner's  name 
and  desiciiatiug  the  pnqterty  by  block,  lot, 
and  subdivision,  with  the  name  of  the  city  at 
the  top  of  the  column  headed  "Lots,"*  sufficiently 
described  the  property,  thou^  there  were  two 
subdivisions  ot  the  name  given,  where  only  one 
of  them  tiad  a  lot  and  block  corresponding  to 
the  one  so  assessed. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
gnt^Dig.  if  720,  783,  736;  Dec.  Dig.  *=» 

2.  Taxahoit  ^a77Q  —  Tax  Dxbd  —  Descbif- 
noN. 

A  tax  deed  describing.  land  as  "south  % 
of  north  ^,  lot  &,  block  113.  Kamper  &  Whin- 
nery  No.  2,"  Forrest  county.  Miss.,  held  saffi- 
cient  to  make  competent  the  assessment  roll  and 
parol  testimony  identifying  the  land  as  being  in 
a  certain  city. 

[Ed.  Note.— For  other  cases,  see  l^atlon, 
Cent  Die  1 1543 ;  Dec.  Dig.  «=>776.] 

8.  TAXATion  «=»764(2)— Tax  Dsen— Descbip- 
noN. 

A  description  of  land  in  tax  deed  as  "south 
3^  of  north  V.,  lot  6,  block  113.  Kamper  ft 
Whinnery  No.  2,"  Forrest  county.  Hiss.,  togeth- 
er with  the  showing  on  the  assessment  roU  and 
parol  testimony  identifying  the  description,  held 
sufficient  to  identify  the  land. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  8$  1520,  1521 ;  Dec.  Dig.  «=»764(2).] 

4.  Taxation  *=9761— Tax  Dbkd— Date. 

TTnder  Code  1906,  {  4328,  amended  by  Laws 
1806,  c.  199,  permitting  the  continuation  of  tax 
sales  from  day  to  day,  but  not  providing  for 
a  record  of  such  continuance,  and  Code  1906,  fi 
4332,  providing  form  tor  tax  collector's  deed, 
and  BOt  requirbig  the  fact  ot  coudnnance  to  be 
redted  in  snch  a  deed  to  land  sold  on  a  day  subse- 
quent to  the  first  day  of  sale,  a  deed  dated  the 
dny  after  the  day  fixed  for  law  for  the  sale  of 
d^inQQcnt  tax  lands  is  not  tor  that  reason  in- 
valid, but  proof  of  continuance  may  be  ^ven 
by  parol 

[Ed.  Note.— Fot  other  cases,  see  Taxation, 
Cent  Dig.  II  1609-1518;  Dec.  Dig.  «=s>761.] 

Appeal  from  Chancery  Conrt,  Forrest  Coun- 
ty;  J.  M.  Stevens,  Chaucellor. 
Suit        the  Standard  Drug  Company 


against  W.  S.  Pierce.  From  a  Judgment  for 
defendant,  plaintiff  appealed.  Affirmed. 

Snllivan,  Conner  A;  SnlUvan,  of  Hatties- 
bnrg,  for  appellant.  N.  a  ft  a  BL  HUl,  of 
Uattlesburg,  for  ai>pellee. 

SMITH,  C.  J.  Appellant  filed  Its  blU  In 
the  court  below  to  cancel  a  tax  deed  held  by 
appellee  to  the  land  h^^  in  question  as  a 
doud  upaa  Its  title  thereto.  This  land  was 
described  in  the  tax  deed  as  "S.  %  of  N. 
lot  6,  block  118,  Kamper  ft  Whinnery  No.  2," 
Forrest  county,  Miss.  The  form  in  which  it 
was  assessed  on  the  roll  under  which  it  was 
sold  for  taxes  was  as  follows: 


CltyoC 

Hattlev- 

barg 

Owiur*s  Nama. 

Lots. 

Blocks. 

Stu'iays. 

Polly  A  B.  O. 

8*  N>6 

US 

Xampsr  ft  Whin- 

Dera 

nery  No.  2 

Over  the  objeetloD  of  appellant  parol  tes- 
timony was  Introduced  explaining  that  the 
description  of  the  land  In  the  deed  and  on 
the  assessment  roll  covered  the  land  In  con- 
troversy ;  the  only  portion  of  thlia  testimony 
that  we  deem  of  any  material  value  being 
that  there  was  no  Kamper  ft  Whinnery  sub- 
division or  survey  No.  2  In  any  city,  town, 
or  village  In  Forrest  county  except  in  the 
city  of  Hattiesburg..  Two  Kamper  ft  Whin- 
nery subdivisions  No.  2  are  recorded  in  the 
plat  books  of  the  city  of  Hattiesburg,  In  one 
of  which  there  appears  a  lot  No.  5,  block  113, 
but  in  the  other  no  such  lot  or  block  appears. 

The  day  fixed  by  law  for  the  sale  of  de- 
linquent tax  lands  is  the  first  Monday  of 
April.  The  first  Monday  of  April,  1011,  was 
the  3d  day  of  that  month ;  and  the  deed  re- 
cited that  the  sale  of  land  here  In  question 
took  place  on  the  4th  day  of  April,  1011.  Sec- 
tion 4328,  Code  1906,  provides  that  sales  of 
land  for  taxes  "shall  be  continued  from  day 
to  day  within  the  hours  tor  sheriffs  sales 
uDtU  completed." 

The  contention  of  ai^ellant  is  that  the  tax 
deed  under  which  appellee  clalnis  t^tle  Is 
void: 

first,  "because  there  is  no  valid  and  definite 
description  f»f  the  land  attempted  to  be  omve^ 
on  the  assessment  roll  of  the  county  for  the  year 
1909,  that  being  the  year  for  which  taxes  were 
ossessed  in  Forrest  county,  the  year  in  which 
the  taxes  were  delinquent;"  second,  "because 
the  description  of  the  land  in  the  tax  deed  Is 
void  for  uncertainty  in  this:  The  land  is  de- 
scribed as  the  south  %  of  north  lot  6,  block 
113.  Kamper  ft  Whinnery  No.  2,  and  the  tax 
deed  does  not  show  on  its  face  that  the  land  so 
Attempted  to  be  described  Is  located  in  the  dty 
of  Hattiesburg,  or  in  any  other  town  In  Forrest 
county  and  state  of  Mississippi  where  land  la 
dtscribed  by  lots,  blocks,  and  surveys;  also  be- 
cause that  part  of  the  description  as  'Kamper 
and  Whinnery  No.  2*  is  incomplete  and  insuffi- 
cient in  Itself,  and  does  not  refer  to  any  map, 
plat,  or  survey  in  any  dty,  town,  or  village  m 
said  county  and  state;"   and,  third,  "becaase 


^ss»For  other  eaaaa  am  same  topic  and  KEY-NDHBBR  la  all  K«y-NamtMF*d  Dig ista  and  Indazaa 

7180^-87 


Digitized  by 


Google 


678 

tbe  tax  deed  Bhowa  on  Its  fece  tbat  the  land  de- 
scribed thereio  was  not  sold  on  the  first  Mondar 
of  April,  1911,  which  was^  the  3d  day  ci  April, 
1811,  but  that  said  land  was  sold  on  the  4th 
day  of  April,  1911,  which  was,  u  a  matter  ol 
fact,  Tnesday." 

[1-S]  We  think  tbe  description  of  tbe  land 
contained  on  tbe  assessment  roll  was  suffi- 
cient without  t3K  aid  of  parol  teBtlmony,  and 
tbat  tbe  descrlptlaai  ct  tbe  land  in  tbe  tax 
deed  waa  anffldent  to  make  eompetent  eri- 
dence  aliunde  tbe  deed,  wbidi  here  eonalsta 
of  tbe  assessment  ndl  and  tbe  parol  testimony 
beretfrfOie  referred  to,  and  that  br  soch  evi- 
dence it  waa  made  certain  that  tbe  land  here 
In  question  waa  tbe  land  intended  to  be 
conTeyed.  Beed  t.  Heard,  97  Miss.  743,  53 
South.  400. 

[4]  Section  4328,  Code  1900,  amended  and 
brought  forward  Into  Laws  1908  as  chapter 
199  thereof,  itermlts  tbe  contlnnlng  of  tax 
sales  from  day  to  day,  but  does  not  provide 
fbr  the  making  of  a  record  of  such  oontlnn- 
anoe;  and  section  4382  of  the  Code,  which 
provides  tbe  fonn  for  a  tax  collector's  deed, 
does  not  require  that  the  fact  that  a  tax  sale 
was  oontlnaed  from  day  to  day  be  recited  In 
tbe  deed  to  lands  sold  on  a  day  subsequent  to 
tbe  day  on  whl^  tbe  sale  must  begin.  The 
failure  to  recite  tUs  tact  in  a  deed  therefore 
does  not  avoid  it;  and  tbe  only  way  such  fact 
can  be  proven.  In  event  proof  tbere<tf  becomes 
necessary,  la  by  parol  testimony ;  so  tbat  no 
error  waa  cwnmltted  In  permitting  Its  in- 
troductioi  bexe. 

Affirmed. 


TTNSS  V.  KERB.    (No.  17748.) 
(Supreme  Court  of  Misaiosippi.   April  24, 1910.) 

Appeal  from  Circuit  Court,  Lauderdale  Coun- 
ty; J.  L.  Buckley,  Judge. 

Action  between  A.  M.  TjrneB  and  John  Kerr. 
From  the  judgment,  Tynea  appeals.  Affirmed. 

V.  y.  Brafaao,  of  Meridian,  for  i^pellant. 
Cochran  ft  UcCanta,  of  Meridian,  for  appellee: 

FEB  CURIAM.  Affirmed. 


YAZOO  &  M.  V.  R.  CO.  v.  JOHNSON. 
(No.  17830.) 
(Supreme  Court  of  Missisnp^.  April  24, 1916.) 

Appeal  frtHu  Circuit  Court,  Coahoma  Ciounty; 
T.  B.  Watkina,  Judge. 

Action  between  toe  Yazoo  &  MiBsisaippi  Val- 
ley Railroad  Company  and  Roberta  Johnson. 
From  the  Judgment,  the  Railroad  Company  ap- 
peals. Affirmed. 

Mayes  A  Mayes,  of  Jackscm,  for  appellant. 
Brewer,  Breww  it  Brewer*  of  Glarksdal^  fiar 
appellee. 

PER  ODBIAM.  Affirmed. 


(Miss. 


UILLEB  V.  ILLINOIS  CENT.  B.  00. 
(No.  17901.) 
(Supreme  Court  of  Mlasissi^   May  8,  1916^ 

Appeal  from  Circuit  Court,  Alcorn  County; 
Claude  Clayton,  Judge. 

Action  between  Henry  Miller  and  tbe  Illinois 
Central  Railroad  Company.  From  the  Judg* 
ment,  Bflller  wpeals.  Affirmed. 

W.  J.  Lamb,  of  Corinth,  for  appellant.  Boone 
&  Worsbam,  of  CorinUi,  and  Mayes,  Wells, 
May  &  Sanders,  oC  Jad^son,  fur  vpelleSb 

PER  CURIAM  Affirmed. 


SOUTHERN  RT.  CO.  IN  MISSISSIPPI  V- 

NEAL  et  aL    (No.  17940.) 
(Supreme  Court  of  Misdsdppi.   May  8^  U16.) 

Appeal  from  Circuit  Courts  Leflore  County: 
F.  E.  Everett,  Judn. 
Action  between  ua  Southern  Railway  Com- 

§any  in  Mississippi  and  Jim  Neal  and  others, 
'rom  the ^idgment,  the  Railway  Company  ap- 
pods.  AArmed. 

CatcbingB  &  Catchings,  of  Vicksburg,  for  ap- 
pellant. Kimbrongb  ft  Kimbrough  and  Lomai 
ft  Tystm,  all  of  Greenwood,  for  appellees. 

PER  CURIAM.  Affirmed. 


COLLINS  V.  STATE.    (No.  18991.) 
(Supreme  Court  of  Mississippi.    May  8,  1916.) 

Appeal  from  Circuit  Court,  Jones  County; 
Paul  B.  Johnson,  Judge. 

Thelma  Collins  was  convicted  of  nnlawfnUr 
selliac  liguor,  and  appeals.  Affirmed. 

Halsell  ft  Welch,  of  Laurel,  for  appdlant. 
Boss  A.  Collins,  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Affirmed. 


TAZOO  ft  M.  T.  R.  GO.  T.  GRAY. 

(No.  18316.) 

(Supreme  Court  of  Bdississippi.  .April  20. 1916.) 

Appeal  from  Circuit  Court,, Otahoma  County; 
W.  A.  Alcorn,  Jr.,  Judge. 

Action  between  the  Yazoo  ft  Mississippi  Valley 
Railroad  Company  and  John  Gray.    From  the 
judgment,  the  ttauroad  Company  appeals. 
missed. 

PER  CURIAM.   Appeal  dismissed. 


HEMMER  V.  SMITH.    (No.  1895a) 
(Supreme  Court  of  MississippL    May  8*  1916.) 

Appeal  from  Circuit  Court,  Forrest  Gonnty: 

P.  B.  Johnson,  Judge, 

Action  between  H.  Hemmer  and  H.  L.  Smith. 
From  tbe  judgment,  Hemmer  appeals.  Affirmed. 

Ourrie  ft  Smith,  oi  Hattiesburg,  for  appellant 
Carrie  ft  Ourrie,  of  Hattiesburg,  for  appelies. 

PER  CURIAM.  Affirmed. 
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STATD  T.  AI3XANDER.   (Na  18682.) 

(Supreme  Court  of  Missiaaippi.    Mar  8,  1916.) 

Appeal  from  Circoit  Court,  Attain  Coautr: 
H.  H.  Rogers,  Judge. 

J.  N.  Alezander  was  indicted  for  crime,  and 
from  a  judgment  snstaining  demurrer  to  the  in* 
dietment,  the  State  appeals.  Alfirmed. 

Ijamar  F.  Easterling,  Asst.  Attj.  Gen.,  and  J- 
A.  Teat,  of  Jackaon.  for  the  State.  T.  P.  Ouy- 
ton  and  J.  A.  NU^  both  ol  Koadosko,  for  ap- 
pellee. 

PER  CURIAM.  Affirmed. 


ALEXANDER  LUMBICR  OO.  t.  BANK  OF 
ANOUIU<A.  (No.  17827.) 

(Supreme  Gonrt  of  MlsnsdppL    Mar  8,  1910.) 

Appeal  from  Chancery  Court,  Sharkey  Coun- 
ty; E.  N.  Thomas,  Chancellor. 

Action  between  the  Alezander  Lumber  Com- 
pany and  the  Bank  of  Angoilla.  From  the 
judgment,  the  Lumber  Gompony  appeali.  Af* 
Qrmed. 

Campbell  &  Caehin.  of  Greenville,  for  appel- 
lant W.  H.  Clements,  of  Rolling  Fort,  and 
Hayes,  Wdla,  Majr  ft  ^ders,  ot  Jackson,  for 
appellee. 

PEBOUBIAM.  Affirmed. 


ROTAL  INDEMNITY  CO.  t.  WAIN- 
WRIGHT.    (No.  17299.) 

(Supreme  Coort  of  MisaasippL   May  8,  1916.) 

Appeal  from  Circuit  Court,  Hinds  Oonnty; 
W.  A  Henry,  Judge.  _ 

Action  between  via  Itoyal  bdemnity  Company 
and  M.  £.  Walnwright  From  the  judgment,  the 
Indemnity  Oompany  ^p«ala.  Affirmed. 

Flowers.  Brown  *  Davto,  of  Jaduon,  for  ap- 
pellant  O.  B.  Taylor,  of  Jackson,  for  appellee. 

PEBOUBIAM.  Affirmed. 

QBEEN  BAT  LUMBER  CO.  T.  HAN0T7M. 

(No.  17832.) 
(Supreme  Court  of  Mississippi.   April  24, 1916.) 

Appcnl  from  CHrcoit  Court,  Rankin  Oovnty; 
A.  J.  McLaurin,  Judge. 

Action  between  the  Green  Bay  Lumber  Com- 
pany and  WUm  P.  Mangum.  From  the  judg^ 
ment,  die  Lombsr  Company  appeals.  Affimed. 

WeHs,  May  ft  Sanders,  of  Jackaon,  for  appel- 
lant J.  P.  Sdwards,  of  Meodenhall,  and  J,  O, 
Jmes,  of  Braxton,  for  ^pellee. 

FEB  ODBIAM.  Affirmed. 

TYNES  ct  aL  T.  O'SHIELDS  et  aL 
(No.  17982.) 
(Sapreme  Court  of  Missssippi.  April  24, 1916.) 

Appeal  from  Chancery  Court,  Prentiss  Coun- 
ty; T.  L.  Lamb,  Chancellor. 

Action  between  Bilrs.  Minerva  Tynes  and  an- 
other and  E.  L.  0*Shields,  executor  of  the  es- 
tate of  Paul  Faille,  and  others.  From  the  judg- 
ment, Mrs.  Tynea  and  another  appeal.  Affirmed. 

W.  D.  &  J.  R.  Anderson,  of  Tupelo,  for  ap- 
Pdlants.  Cox  ft  Cox,  of  Baldvyn,  and  J.  Q. 
Robins,  of  Tupelo,  for  appellees. 

PBB  OUBIAM.  Affirmfid. 


HOUSTON  BROS,  et  aL  t.  CLIFFORD. 
(No.  17814.) 

(Supreme  Court  of  Missiaslppt  AprU  24. 1916.) 

Appeal  from  Circuit  Court,  Warren  County; 
H  L.  Brien,  Judge. 

Action  between  Houston  Bros,  ajid  another 
and  G.  J.  Clifford.  Frcm  the  judgment,  Hon*- 
ton  Bros,  and  another  appeal  Affirmed. 

Wells,  May  ft  Sanders,  of  Jackaon,  and  Dab- 
noy  ft  Dabney,  of  Vicksburg,  for  appellants.  A. 
M.  Bonclli,  of  Vicksburg,  for  aBpellee^ 

PER  CURIAM.  Affirmed. 


HAND  T.  HATHORN.    (No.  17600.) 
(Supreme  Court  of  Mississippi.  April  24. 1916J 

Appeal  from  Chancery  Court,  Lamar  Oouttty; 
R.  E.  Sheehy,  ChanceUor. 

Action  between  James  Hand  and  F.  0.  Ha- 
tborn.  From  the  judgment,  Band  appeals;  Af- 
firmed. 

Flowers,  Brown,  Chambers  ft  Cooper,  of  Jack- 
son, for  appeUant.  A.  A.  Hearst,  of  Sumner, 
and  T.  E.  Salter,  of  Purvis,  for  appellee. 

PEBOUBIAM.  Affirmed. 


FUIiMER  T.  WILLIAMS  et  aL  (No.  17930.^ 
(Supreme  Court  of  MiasiaBippL  AprU  24, 1916.) 

Appeal  from  Chancery  Court,  De  Soto  Coun- 
ty; J.  G.  McOowen,  Chancellor. 

Action  between  J.  D.  Fulmer,  trustee,  and  Mrs. 
Mattie  C.  Williams  and  others.  From  the  judg- 
ment, the  trustee  appeals.  Affirmed. 

St.  J<^  WaddeU,  of  Memphis,  Tenn.,  for  ap- 
pellant J.  J.  Williams,  Jr.,  ot  Memphis.  Tenn., 
for  appdlee. 

FEB  CURIABL  Affinned. 

HARRIS  T.  RAGSDALE.    (Na  18216.) 
(Supreme  Court  of  Mississippi.   May  16,  1916.) 

Appeal  from  Chancery  Court,  Copiah  County ; 
P.  Z.  Jones,  Chancellor. 

Action  between  B.  R.  Harris,  Executor,  and 
O.  L  Ragsdale,  From  the  judgment,  the  execu- 
tor appeals.  Dismissed. 

PER  CURIAM.   Appeal  dismissed. 

ILLINOIS  CENT.  R.  CO.  T.  HICKS. 
(No.  18661.) 
(Supreme  Court  of  MlasisstppL  May  10, 1916.) 

Appeal  from  Chancery  Court,  Hinds  CJoun^ ; 
O.  B.  Taylor,  ChanceUor. 

Action  between  the  Illinois  Central  Railroad 
Company  and  Herbert  Hicks.  From  the  judg- 
ment, the  Railroad  Ctmipany  appeals.  Dii- 
miased. 

PER  CURIAM.   Appeal  dismissed. 

rAZOO  ft  M.  V.  B.  CO.  T.  KEY.  (No.  17817.) 
(Supreme  Court  of  MierisrippL  May  10,  1916.) 

Appeal  from  Circuit  Court,  Washington  Coun- 
ty: P.  E.  Everett,  Judge. 

Action  between  the  Yazoo  ft  Mississippi  Val- 
ley Railroad  Company  and  H.  H.  Key.  From 
the  judgment,  the  Railroad  (Company  appeels 
Dismissed. 

PER  CURIAM.  Appeal  Mumiam^a, 


Digitized  by  Google 


580 


n  souxuBBN  uepobhob 


IsAUB  ▼.  JOHNBON  6t  iL   (No.  17960.) 
OBapreme  Oourt  of  UlnlmlpiiL   May  ft,  1916.) 

Apnea]  froiD  Otrcuit  Ooart,  Alcorn  GouDty; 
Glauae  OUyton,  Judge. 

Action  between  W.  3.  Lamb  and  Ben  John- 
son and  others.  Frnn  the  judcment,  Lamb  ap- 
peals. Affirmed. 

W.  J.  Lamb,  of  Corinth,  in  pro.  per.  Thoa.  H. 
Johnston,  of  Corinth,  for  appdlaaa 

PER  OUBIAIL  Aflnned. 

SMITH  T.  JAMISON  et  aL 
(Bapreme  Oooit  of  Ifisrissip^ 


(No.  18007.') 
Mar  8,  IDie.) 

Appeal  from  Chancerr  Court,  JeAeiwm  Cooa* 

tj:  R.  W.  CatTMj  Chancellor. 

ActioD  between  virsinia  L.  Smith  and  John 
Jamison  and  othm.  From  the  Judsmoit,  Vir- 
ginia L.  Smith  appeals.  Affirmed. 

AnderKNi,  VoOar  &  Kellj,  of  Vickabaif .  for 
appellant.  Toner  ^  I'dfu,  of  Vajretta^  lor  ap- 


PEH  OUBIAIL  Affirmed. 


JACKSON  et  aL      PEOPLE'S  STATB 
BANK  OF  RULEYILLE.    (No.  17760.) 

(Soprone  Ooort  of  MiasIssippL   Hay  8,  1»16^ 

Appeal  from  Chancery  Court,  Snnflover  Ooon- 
ty;  £.  N.  Th<Hnaa,  OhanceUor. 

Action  between  Lillie  V.  Jackeon  and  others 
nod  the  People's  State  Bank  of  RuleTiUe.  From 
the  judgmeiU:,  Lillie  T.  Jaduon  and  otbers  ap- 
peaL  Affirmed. 

Jas.  R.  McDowdl,  of  Jackson,  and  F.  B. 
Everett,  of  Indianola,  for  appeUants.  Herring 
&  Wiler.  of  Bolerille.  and  J.  U  WiUiaiM.  of 
Indlanela,  for  appcUosk 

PUB  ODBIAM.  Affirmed. 


TAZOO  *  M.  T.  B.  CO.  v.  BBHB. 

(No.  18500.) 

(Soptame  Court  of  MiatiasippL  May  1916.) 

Appeal  fran  Oiveoit  Court,  Qoitman  Coan- 
ty:  W.  A.  Alcorn,  Jr„  Jodge; 

Action  between  the  Xasoo  A  MisfHssippi  Yal' 
l«y  Railroad  Company  and  Minnie  Behr.  From 
the  jadgmcAt,  the  Railroad  Company  appeals. 
Dismissed. 

PSSBk  ODRIAM.   Appeal  dismissed. 


MILIiSAPS      BURROUGHS  ADDING 
MAOa  CO.   (Na  18189.) 
(SnpreoM  Court  of  Mississippi.  May  IB,  1916.) 

Appeal  from  Olrcnlt  Oonrt,  Copiah  Oonnty: 
D,  STMiUer,  Judge. 

Action  between  Webster  Millsaps  and  the 
Burroughs  Adding  Machine  Company.  From 
the  judgment,  MiUaapa  ^peals.  Pismissed. 

PBB  CURIAM.  Appeal  dismissed. 


OHAMBLISS  T.  STATSL   (No.  18934.) 
(Supreme  Court  of  MississippL   May  8,  IBIA.) 

Appeal  from  Olrcalt  Coni^  MoBtfODMq 
County ;  H.  H.  Rogers,  Judge. 

Jim  Cbambliss  was  coUTlcted  of  nnlawfidlj 
selling  liquor,  and  appeals.  Affirmed. 

Knox  ft  Wilbum,  of  Winona,  for  andlut 
Lamar  F.  Esstarlmg.  Asst.  Atty.  Qn^  2or  Ai 
SUte. 

PBB  CURIAM.  Affirmed. 


BITERS  T.  STATE.   (Na  18902.) 
(Supreme  Coort  cC  Mississippi.   May  8, 

Appeal  from  Oireoit  Court,  Jones  (}(Miiit;; 
Paid  B.  Johoson,  Judge. 

Pearl  Bivera  was  convicted  of  unlawfully  kU- 
ing  liquor,  and  appeals.  Affirmed. 

Sharborough  ft  Bullard,  of  Laurel,  for  «[H>tt- 
lant.   Ross  A.  Collins,  Atty.  Qan^  for  ttw  Sutfc 

PBB  CURIAM.  Affirmed. 


ALABAMA  ft  V.  RY-  CO.  t.  WILLINQ. 
(No.  17993.) 

(Supreme  Oonrt  <tf  Mississippi.   May  8^  191&) 

Appeal  from  Circuit  Court.  Hinds  Ooontr: 
W.  A.  Henry,  Judge. 

Action  between  the  Alabama  ft  Vicksbun 
Railway  Company  and  Mrs.  B.  P.  WiUiui. 
From  tiM  Jud^ent,  the  Railway  Ompuy  ap- 
peals. Aflfrued. 

R.  H.  &  J.  H.  Thompson  and  FohM  nonp- 
son,  all  of  Jackson,  for  appeUanL  Afennder 
ft  Alexander,  of  Jat^son,  for  apptllesb 

PER  CURIAM.  Affirmed. 


DAVIS  T.  PHILLIPS.    (No.  18178J 
(Supreme  Court  of  MissiBsippi.   May  16,  191^) 

Appeal  from  Circuit  Court,  Lafayette  GowO: 
H.  K.  Mahon,  Judge. 

Action  between  John  Daris  and  C.  U  niu- 
lips.  From  the  judgment^  Davis  MWBth.  i» 
nUBSed. 

PER  CURIAM.    Appeal  dismissed. 


BALKIN  T.  SOUTHERN  RT.  00.  IN  MIS- 
SISSIPPI.  (No.  18173.) 
(Supremo  Court  of  MississippL  May  IB.  181&) 

Appeal  from  Circuit  Court,  Leflore  Conntj; 
F.  E.  Everett,  Judge. 

Action  between  Sam  Balkin  and  the  Soatli^ 
Railway  Company  in  MissisBippi.  From  W 
judgment,  Balkin  appeals.  Disndssed. 

PER  OUBXAM.   Appeal  dismissed. 
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Bx  puto  BROWN.  (No.  180S8.) 
(Supreme  Court  of  Mlasissippi.   Mar  10,  1916.) 

Appeal  from  CHrcuit  Conrt,  Winston  Coonty; 
H.  H.  Rodgers,  Judge. 

Ex  parte  T.  G.  Brown.  From  m  Jndsnwnt.  u 
appeal  is  taken.  Dismissed. 

PER  CFDRIAM.    Appeal  dismissed. 


O.  3.  &  BRUCE  KNOX  t.  CBEBD. 
(No.  17895.) 

(Supreme  Court  of  MtsslBsippt  May  10.  lOia) 

Appeal  from  Clrcait  Conrt,  Clay  County;  T. 
B.  Carroll,  Judge. 

Action  between  O.  J.  A  Bmea  Knox  and  I.  O. 
CJreed.  From  the  indimeat,  O.  J.  &  Bruce 
Enca  appeal.  DlamlHU. 

FEB  OUBIAM.   Appeal  dismissed. 


7AZ00  *  M.  y.  B.  CO.  T.  MeCUBOT. 

(No.  issm) 

(Supreme  Orart  of  MIssiflBippi.   May  10.  1916.) 

Appeal  from  (Circuit  Court,  Quitman  County; 
W.  A.  Alcorn,  Judge. 

Action  between  the  Yaaoo  &  Mississippi  Vat- 
ley  Railroad  Company  and  Annie  McCurdy. 
From  the  judgment,  the  Ballroad  Company  ap- 
peals. DIaiiiissed. 

PBB  OOBIAM.   Appeal  dlsmisBed. 


TAZOO  &  M.  Y.  B.  Ca  T.  MARKS. 
(N0.1889B.) 

(Supreme  Court  of  Missisuppl.  May  10,  1916.) 

Appeal  from  Circuit  Court,  Quitman  County ; 
W.  A.  Alcorn,  Jr.,  Judge. 

ActitHi  betweoi  the  Yazoo  &  MlssissiEvi  Val- 
ley Railroad  Cmnpany  and  Lena  Marks,  item 
the  judgment,  the  Railroad  Company  appeals. 
Dismissed. 

PER  CURIAM.   Appeal  dismissed. 


TAZOO  ft  H.  V.  R.  GO.  t.  BRI0K8ON. 
.  (No.  17790.) 

(Supreme  Court  of  Misslasippl.   May  8,  1916.) 

Appeal  frwn  (Srcuit  Court,  Warren  County; 
T.  G.  Birchett,  Judge. 

Action  between  the  Tasoo  ft  Mississippi  Val- 
ley Railroad  Company  and  Ous  Brickson.  From 
the  judgment,  the  Railroad  Comitany  appeals. 
Affinned. 

Hares,  Wells,  May  ft  Sanders  and  Mayes  & 
Mayas,  all  of  Jaduon,  for  appdlant  Ander- 
son, ToUor  ft  Kelly,  of  Vidnbors,  for  aroellee. 

PDR  CURIAM.  Affirmed. 


WATKINS  T.  STATE  OF  MISSISSIPPI. 
(Nol  1862&) 

(Bnpnme  Cionrt  of  MlaslsBlppL   May  8,  1916.) 

Appeal  from  (Sreuit  (^rt,  Montgomery 
Coanty ;  H.  H.  Bofers,  Judge. 


Richmond  Watklns  was  convicted  of  unlaw- 
fully selling  liquor,  and  am)eals.  Affirmed. 

Knox  ft  Wilbum,  of  Winona,  tax  appellant 
Ross  A.  ColUns,  Any.  Gen.,  and  B.  N.  Floyd, 
of  Meridian,  for  the  Stat& 

PSm  CURXAM.  Affirmed. 


McINNIS  T.  PIBRCB  et  aL   (No.  18896.) 
(Supreme  Court  of  Mississippi.  April  2&.  1916.) 

Appeal  from  (Circuit  Court,  Forrest  Ooun^; 
P.  B.  Johnson,  Judge. 

Action  between  John  W.  Mclnnia  and  S.  It. 
Pierce  and  othera.  From  the  Judgment,  Me- 
Innis  appeals.  Dismissed. 

PER  CURIAM.    Appeal  dismissed. 


YAZOO  ft  M.  T.  R.  CO.  T.  ORA7. 
(No.  18313.) 

(Supreme  Court  of  Mississippi.  April  20. 1916.) 

Appeal  from  Circuit  Court,  CSoahoma  (Toua^; 
W.  A.  Alcorn.  Judge. 

Action  between  the  Yazoo  ft  Mlaslsrippl 
Valley  Railroad  (Company  and  Emma  Qraj, 
From  the  judgment,  the  Railroad  Company  ap- 
peals. Dismlued. 

PER  OUBIAM.   Appeal  dtomlased. 


SOUTHERN  RT.  00.  T.  McCORD  ft  WAL- 
THALL.   (No.  179Sii) 

(Supreme  Conrt  of  Mississippi    Hay  8,  1916.) 

Appeal  from  Circuit  Court,  Alcorn  County ; 
Claude  Clayton,  Judge. 

Action  between  the  Southern  Railway  Com- 
pany and  McGord  ft  Waltball.  From  the  judg- 
ment, the  Railway  Company  appeals.  Affirmed. 

W.  3.  Lamb,  of  Corinth,  for  appellant,  T.  H. 
Johnston,  of  Corinth,  tor  appellee. 

PER  CURIAM.  Affirmed. 


(139  Ia) 


No.  202S6. 
RIZAN  T.  RIZAN  ct  aL 


(Suprme  Court  of  Louisiana.    April  8,  1916. 
Rehearing  Denied  Aprfl  24. 1916.) 

fBjfllabua  btf  the  Court.; 

1.  Interest    «=>67  —  Vkebal  Gohtbaotb— 
QUANTUU  OP  Evidence. 

The  uncorroborated  testimony  of  the  mak- 
er of  a  Qot<4  promising  to  pay  a  fixed  sum  with 
interest,  upon  which  the  past-due  interest  ex- 
ceeds foOO,  is  insuffiden'.  to  establish,  as  against 
his  coheirs  of  the  deceased  holder,  a  verbal 
agr*>enient  with  audi  bidder  that  no  Interest 
would  be  diarfed. 

[Ed.  Note.— For  other  cases,  see  Interest  Cent 
Dk.  H  IBS.  U6;  Bm;  Dig.  «»67.] 

2.  DncXHS  AND  DxtEsnnxioH  «b>109— Sxrc- 
onaioif— CoiXATXON. 

A  debt,  due  by  way  of  Intentt,  but  alleged 
to  have  been  remitted.  Is  subject  to  etdlation  as 
Ig  any  other  debt. 

[Ed.  Nota— For  other  casea.  see  Descent  and 
Dtatribuiion.  Cent.  Dig.  H  416,  419.  420;  Dec. 
Dig.  ^109.] 
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8.  Btidbhcb  ^2SO0Q— StATKUBNTa  or  Yin- 

DOB. 

The  statemmte  of  flie  dpceued  vendor, 
though  made  out  of  the  presence  of  the  veodee, 
in  r^ard  to  a  sale,  attacked  as  fraudulent,  aimu- 
lated,  or  a  diagaised  donation,  ant  admissible 
in  evidence  to  ahow  such  vendor's  attitude  of 
mind  towards  the  transacti<Hi,  though  not,  of 
itself,  sut&cient  to  prove  fraud  or  illegality  in 
the  vendee. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  848;  Dec.  Dig.  «^230<5).] 

Appeal  txom  Twentieth  Judicial  District 
Court,  Parish  of  LafOnrche;  W.  P.  Martin, 
Judge. 

Action  by  Mrs.  Marie  Rlzan,  wife  of  Albert 
J.  Le  Blanc,  against  Pierre  N.  Rizan  and 
others.  From  a  Judgment  for  defendants, 
plaintiff  appeals.   Reversed  and  rendered. 

GalUouet,  Galllouet  ft  Howell,  of  oadtx)- 
daux,  tor  appellant  J.  A.  O.  Co^et,  of 
Thlbodanx,  for  appellee  Pierre  N.  Blzan. 
Seattle  ft  Beattle,  of  Thlbodanx,  for  appeOee 
Reafi  Rlaon. 

Statement  of  the  Case. 

MONROE,  C.  J.  Plaintiff  brings  thla  salt 
against  her  two  brothers  and  coheirs,  Pierre 
and  Rend  Rizan,  praying  that  two,  "so-call- 
ed" sales  of  real  estate,  the  one  of  date 
March  20,  1911,  from  Pierre  to  their  moth- 
er, and  the  other,  of  date  August  2,  1911, 
from  their  mother  to  Ren6,  be  decreed— 
"fraudulent  simulations,  in  the  interest  and  to 
the  advantage  of  the  said  Pierre  Riznn  and  Renti 
Rizan,  and  part  and  parcel  of  a  scheme  of  the 
tno  to  acquirft  the  property-  In  Question  free  and 
unincumbered,  as  herein  alleged;  and  that 
Pierre  Rizan  collate  and  pay  into  the  successiiMi 
of  his  mother  *  *  *  the  balance,  due  on  the 
porehaae  price  of  the  property  acquirnd  by  him 
from  bis  mother  on  August  20, 1884,  represented 
by  his  notes  of  $1,666.60%  eadi,  dated  the 
seme  day,  bearing  interest  at  the  rate  of  8  per 
cent,  per  annum  from  date  until  full  and  final 
payment,  and  due  March  1,  1886,  and  18S7,  re- 
spectively, for  partition  among  the  heirs;  or, 
if  the  court  should  hold  the  so-called  sole  from 
Pierre  N.  Rizan  to  his  mother  *  *  *  on 
March  20,  1911,  to  be  real  and  tor  a  sufficient 
consideration,  then,  the  so-calted  sale  from  Mrs. 
*  *  *  Rizan  to  Ben£  Rizan,  of  date  August 
2,  1911,  is  a  mere  sham  and  fraudulent  simula- 
tion, devised  to  conceal  a  disguised  donation, 
and  that  the  same  be  collated  and  returned  to 
the  succession  by  the  said  Ren4  Rizan,  for  par- 
tition among  the  heirs ;  or,  if  the  court  should 
find  that  there  was  a  consideration  given  and 
paid  for  the  property,  then,  that  the  sum  was 
Inadequate  and  below  the  actual  value  of  the 
property  at  the  time,  and  that  there  was  an  un- 
dwe  advantage  given  by  Mrs.  Rizan  to  the  said 
Renti  Riznn  over  her  other  children,  and  order- 
ing said  advantage  to  be  collated  by  the  said 
Rend  Rizan  and  returned  to  his  mother's  succes- 
sion for  partition  among  the  Iwirs,  according 
to  law." 

The  two  defendants  affirmed  the  good 
faith  and  validity  of  the  transactions  which 
are  attacked,  and  the  trial  court  gave  Judg- 
ment In  their  favor.  Plaintiff  prosecutes 
the  appeal. 

It  appears  from  the  evidence  that  the  fa- 
ther of  the  litigants  died  In  1881,  aud  we 
(nfer  that  his  succession  was  settled,  and 


that  the  heirs  received  their  respective  por- 
tions.  Pierre   Rlzan,  at  the  time  of  his  fa- 
ther's death,  was  16  years  old.  and  Renfi 
11,  and  they,  with  their  sister  (plaintiff  here- 
in), continued  to  live  with  their  mother,  who 
appears  to  have  owned  the  home  in  which 
they  lived,  and  In  which,  also,  a  business 
of  some  kind  was  conducted  In  the  name  of 
Rlzan  ft  Rossle,  of  which  Arm  Mrs.  Rlzan 
was  the  senior  member.    The  property  was 
situated  In  the  village  of  LonguevlUe,  on 
the  left  bank  of  Bayou  Lafourche,  and  the 
lot  measured,  say,  54  feet  front  on  the  bayou 
by  an  average  depth  of,  say,  224  feet.  Mrs. 
Rizan  also  owned  a  lot  in  LockjMrt,  on  the 
right  bank  of  the  bayou,  the  dimensions  of 
whldi   are  not  given.     According  to  his 
testimony,  Pierre  Rlzan  was  employed,  in 
January,  1882,  by  Rizan  ft  Rossle,  as  clerk, 
at  ¥30  a  month  (he  being  then  17  years  old), 
and,  while  in  that  employment,  in  Oct(^)«, 
1883,  be  was  married  and  took  his  wife  to 
his  motlier's  house,  where  be  himself  lived. 
In  August,  1884,  Mrs.  Rlzan  executed  an  act 
ot  sale,  purporting  to  convey  to  Pierre  the 
two  properties  owned  by  her,  for  the  price 
of  $6,031.66%,  of  which  $1,031.66%  are  said 
to  have  been  paid  in  cash,  and  the  balance 
of  $6,000  by  three  notes,  of  $1,666.69%  each, 
of  even  date  with  the  act,  bearing  Interest  at 
8  per  cent  from  date  and  made  payable 
March  1,  1880,  1886,  and  1887,  respectively. 
He  says  that  in  January,  1885,  the  stock 
in  trade,  open  accounts,  and  business  of  Riz- 
an ft  Boaaie  were  turned  over  to  him  in  coo- 
siderathm  of  his  assuming  the  debts  of  Che 
concern,  amounting  to  about  $1,700;  that 
the  stock  in  trade  was  worth  about  $1,000, 
and  that  he  collected  $1,200  or  $1,300  of  the 
open  accoTmts,  and  paid  the  debts  in  Mardi, 
following  his  acquisition  of  the  business; 
that  he  conducted  the  business  for  his  own 
account  for  4  or  6  months,  and  then  took 
JjC  Blanc  into  partnership  with  blm;  and 
that,  at  the  ^cplratlon  of  some  18  or  24 
months,  the  firm  foiled  and  paid  noUdng  to 
its  creditors;  that  he  "loafed"  for  2  months 
and  then  opensi  a  barroom.  In  the  same 
place  In  which  be  had  been  Qondacttnff  bis 
budness,  and  carried  It  on  for  10  or  11  yean, 
in  the  name  of  his  wife;  that  he  then  gave 
up  the  Imrroom  and  was  employed  by  bis 
brother,  Ben£  (who  appears  to  have  opened 
a  store  In  place  of  the  barroom),  as  a  clcrfc, 
and  so  remained  until  April.  1012,  after 
which  he  again  "loafed"  for  5  months,  when, 
having  been  advised  that  the  Judgments 
which  had  been  obtained  against  blm  had 
become  prescribed,  he  again  wont  Into  busl- 
ncns  for  himself. 

He  testifies  that  when,  in  August,  188i, 
he  bought  the  properties  from  his  mother, 
he  made  the  cash  payment  of  $1,031.66% 
from  money  which  he  had  received  from  the 
succession  of  his  father;  that  he  made  a 
further  cash  payment  In  January,  1885,  from 
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proceeds  of  Oie  sale  of  tiie  lot  in  I^odcport, 
vfaldi  he  bad  acQnlred  from  hfs  motiier  and 
whltdi  lie  sold,  during  tbat  montb,  'for  93,- 
090,  and  that  be  paid  «2.000  more  In  1880, 
tbns  redndng  bis  original  indebtedness  for 
tbe  price  of  tbe  property  to  $2,000,  wblcb 
iras  r^tesented  by  one  of  tbe  notes  for  $1,- 
066.66%  and  a  balance  of  «33a38%  doe  npon 
tbe  zemaining  note.   Ife  also  testifies  that 
Us  mother  "bad  agreed  not  to  charge  him 
any  IntereBt  on  tbe  notes,  and  she  waa  to 
remain  in  tba  building;"  tbat  he  charged 
her  nothing  for  her  board  while  she  stayed 
with  him;  tbat  she  took  into  tbe  bouse  an 
orphan  gtk  (for  whom  he  made  no  charge), 
though  at  what  time  does  not  appear,  and  he 
adsdts  tbat  tbe  girl  .was  married  and  left 
the  bouse  In  1888,  and  that  while  in  the 
house  she  did  some  of  tbe  housework.  He 
also  testifies  tbat  bis  mother  bad  bis  brother 
Benfr  in  tbe  house,  and  that  be  attended 
school ;  and  he  refers  to  tbe  presence  of  bis 
sister,  but  admits  that  she  was  married, 
and  left  the  house  in  1884.    He  nowhere 
definitely  states  that  it  was  agreed  between 
bis  mother  and  himself  that  she  should  re- 
mit the  Interest  on  his  notes  as  a  consldera- 
tlcHi  for  her  hoard  and  lodging  or  that  of  his 
brother  and  of  the  orphan  girl.  On  the  other 
band,  the  Impression  which  the  evidence, 
taken  as  a  whole,  leaves  upon  tbe  mind,  Is 
that  defendant's  mother  continued  to  be  a 
very  active  and  efficient  member,  if  not  the 
mistress,  of  the  household,  after  defendant's 
marriage,  as  ehe  had  been  before.   We  infer, 
for  instance,  that  prior  to  his  marriage  she 
bad  done  the  cooking  for  the  family,  and 
perhaps  the  housework  as  well.  Def^dant 
was  probably  between  18  and  19  years  of  age 
yrhen.  he  bronght  his  wife  to  tbe  house,  and 
be  testifies  tbat  she  thereafter  did  the  cook- 
ing, and  that  the  orphan  girl,  after  her  ar- 
rival, did  some  of  the  housework;  but  be 
also  testifies  that  his  wife  gave  birth  to 
children,  and  It  Is  fair  to  presume  tbat  some 
of  tbem  were  born  between  the  date  of  his 
marriage,  In  October,  1883,  and  tbat  of  his 
departure  from  the  bouse,  In  1800,  and 
tbat  their  mother  did  no  cooking,  or  other 
work,  during  her  conflnementa.  Moreover, 
though  defendant's  examination  in  regard 
to  his  mother's  activities  during  that  period 
seems  to  have  been  somewhat  overlooked,  the 
evidence  Is  abundant  to  the  effect  tbat,  dur- 
ing all  tbe  subsequent  years  of  her  life,  from 
1890  until  within  6  weeks  of  her  death,  in 
October,  1011,  she  was  always  a  busy  woman, 
assisting  In  the  care  of  the  honse,  and,  par- 
Uctilarly,  of  her  grandchildren,  and  looking 
after  the  raising  of  chickens,  etc.  Referring 
to  those  years  when  Rend  Rizan  waa  "in 
i^arge"  of  the  house,  Mrs.  Le  Blanc  (speak- 
ing of  her  mother)  says: 

''It  was  flhe  who  attended  to  the  <diildreD. 
assisted  in  attending  to  the  dilldren,  and  It 
WIS  she  who  did  the  greater  part  of  the  kitchen 
nwk.  •  •  •  She  cooked  and  would  put 
tiiingB  to  rights  afterwards.  Q.  Did  she  do  this 
•cnuloDally  or  babltoally?  A.  Generally." 


And  there  are  otiber  (dlibitoested) 
nesses  who  corroborate  Mrs.  Le  Blanc,  to  the 
^ect  tbat  ber  mother  (during  her  stey  with 
Ren6)  asristed  vlth  tbe  children,  and  who 
also  testify  tbat  she  attended  to  the  cfai(^enB 
and  did  a  little  of  everything  about  tbe  hons^ 
tndndlng  tbe  cooking  (not  meaning,  bowerer, 
tbat  she  did  all  of  tbe  cooking.  Flerie  BU- 
an  himself  testifies  as  ftdUnra  on  that  subject 
(quoting  In  part): 

"Q.  What  did  she  do  while  Ren€  Rlxan  was 
living  with  her,  before  she  was  taken  A. 
What  did  she  do?  Q.  Did  she  perform  any  of 
tlie  household  duties?  A.  She  stayed  tnere 
with  my  brother.  •  •  •  Q.  Did  she  do  any 
sort  of  work  about  the  hoase?  A.  Oh,  I  guess 
she  did.  Q.  Don't  you  know,  Mr.  Rizan,  that 
she  did  the  cooking  for  that  family?  A.  No,  sir; 
flhe  didn't  do  all  the  cooking.  Q.  Didn't  she  a»- 
sist  in  dung  the  cooking?  A.  She  helped  his 
wif&  *  •  *  Q.  She  helped  to  do  wbat?  A. 
Well,  she  helped,  she  eave  help  to  raise  tbe  dill- 
dren, and  everything.^' 

Having  testified  that  the  business  and  as- 
sets of  Rizan  &  Rossie  were  turned  over  to 
him  in  January,  1885,  in  consideration  ot 
his  assumption  of  the  debts  of  that  concern, 
that  the  stock  on  band  was  worth  fl,(N)0, 
tbat  be  collected  f 1,200  or  |1,S00,  and  was 
unable  to  say  how  mu<A  more,  from  the  open 
accounts,  and  that  tbe  debts  amounted  to 
about  $1,700,  and  were  paid  by  him  within 
3  mtrntbs,  be  further,  and  in  another  con- 
nection, says  that  Blzan  A  Rossie  foiled  in 
1884.  "Tbey  lost  ererytbing  tbey  had.  I 
call  it  bankruptcy.  I  dont  know  what  it  is. 
*  *  *  She  [bis  mother]  was  sued  and  Jvdg- 
moits  obtained  against  ber  and  Rossie." 
And  be  says  that,  thereafter,  his  mother  has 
had  no  business,  and  hence  that  be  was  not 
her  i^ent,  wblcb  is  bis  expIanaUm  of  a 
professed  total  Ignorance  of  the  disposition 
made  by  ber  of  the  94,000  in  cash,  which  be 
says  he  paid  her  within  a  period  of  2  or  3 
years,  though  he  knew  <^  no  safe  i^ce  in  the 
honse  where  she  could  have  kept  it,  no  one 
ever  heard  of  her  q;»ending  any  money  after 
he  left  the  bouse,  in  1890,  and  she  left  abso- 
lutely nothing,  so  far  as  known,  at  her  death. 

Rene  Rizan  was  married  in  1890  (at  the 
age  of  20  years),  and  he,  too,  brought  bis 
wife  to  tbe  common  dwelling,  whereupon 
Pierre  with  his  family,  moved  elsewhere, 
and  the  theory  of  the  defense  is  tbat  Rene, 
who  up  to  tliat  time  we  are  to  suppose  was 
maintained  at  tbe  expense  of  bis  mother  and 
brother,  at  once  took  charge  of  the  house,  and 
thereafter  maintained  his  mother,  nntll  her 
death  In  October,  1911,  and  his  own  family. 
Increased  by  18  children,  of  whom  10  were 
living  at  the  time  of  the  trial.  We  hear  noth- 
ii^  of  any  charge  by  Pierre  against  Rene 
for  the  letter's  occupancy  of  the  premises, 
but  both  of  the  sons  charge  their  mother  for 
her  occupancy  from  1890  to  1911,  In  addition 
to  the  charge  which  Pierre  makes  for  the  pe- 
riod from  1884  to  1890. 

On  March  20, 1911,  Pierre  executed  an  act 
reconveylng  to  bis  mother,  for  the  recited 
conslderatlfm  of  f2,000  cash,  that  portitu  of 


Digitized  by 


684 


71  SOUTHERN  BKPORTIIR 


(U. 


tbe  premises  (constltatliig,  appioxlmately, 
one-half  of  the  lot)  upon  which  Is  situated 
the  house  wherein  she  with  Ren6  and  his 
family  lived,  reserrlng  the  other  half  for  him- 
self. He  testifies  that  the  real  consideration 
was  the  surrender  and  cancellation  of  his 
two  notes,  to  which  we  have  referred,  rep- 
resenting, in  principal,  |2,000,  and,  with  in- 
terest, the  additional  sum  of.  say.  f4.253.33. 
On  August  2d,  following,  Mr&  Rlzan  execut- 
ed an  act  purporting  to  conyey  the  property 
so  acquired  to  Ren6,  for  the  recited  con- 
sideration of  $1,000  cash,  after  which,  on 
October  16, 1911,  she  died,  leaving  nothing  ot 
value,  so  far  as  known. 

Renfi  testifies  that  be  was  not  aware  of  the 
conveyance  from  Pierre  to  his  mother;  that 
he  did  not  ask  his  mother  to  conv^  tbe 
property  to  him;  that  she  made  the  offer; 
that  the  bargain  was  made  in  a  single  con- 
Tersatlim;  that  he  was  unable  to  r^ember 
In  what  part  of  tbe  bouse  or  at  what  time 
of  day  It  had  taken  idace,  or  whettier  1,  2, 
or  3  weeks,  a  month,  6  numths,  a  year,  or 
2  years  before  the  conveyance  to  him.  He 
was  then  asked  whether  It  was  S  years,  and 
be  rolled:  "Oh,  no;  now  yon  are  going  too 
far;**  and  be  flnaU^  stated  that  it  might 
have  becm  a  couple  of  weeks,  be  could  not  say. 

Hie  91,000  was  counted,  at  his  particular 
request,  by  the  two  witnesses  to  the  act,  and 
one  of  them  testifies  that  it  was  handed  to 
the  notary,  and  tiiat  tbe  notary  'handed  It 
to  Ifrs.  Bizan,  which  was  all  that  he  knew 
of  the  matter.  It  appears  that  2  we^  aft- 
er tbe  act  had  been  ezecnted,  Hrs.  Rizan 
paid  her  daughter  a  visit,  and  plalntUTs 
eouDsel  offered  her  as  a  witness  to  testify 
that  Mrs.  Rlzan  tiien  told  her  daughter  "that 
the^ioney,  if  any  had  been  paid  on  the  occa- 
sion of  the  sale,  was,  as  soon  as  counted 
out,  taken  back  by  tbe  said  Rene  Rizan,  Im- 
mediately after  the  officers  of  the  sale  aud 
tbe  witnesses  had  left  tbe  room,  and  that  she 
(Mrs.  Rizan)  had  received  no  part  of  the 
money,"  which  testimony,  upon  objection  by 
defendants'  counsel,  was  excluded  by  tbe 
court.  Mrs.  Rlzan,  shortly  afterwards,  was 
tak«i  sick,  and  died  after  an  illness  of  6 
weeks.  Rene  Rlzan  testifies  that  she  left 
no  money  that  he  knew  of,  and  the  $1,000 
which  Is  said  to  have  been  paid  to  her  re- 
mains unaccounted  for. 

His  testimony  reads,  in  part,  as  follows: 

*'Q.  Tour  mother  never  had  a  cent  during 
the  whole  time  she  was  with  you?  A.  I  paid 
everything  she  wanted.  Q.  She  never  bou^it 
anything?    A.  I  could  not  say  aa  to  thaL 

*  *  *  Q.  Xou  supplied  her  with  everything 
that  she  needed?  A.  Everything,  sir;  her 
clothea,  paid  her  medicines,   and  everything. 

•  •  •  Q.  Tour  mother  died,  when?  A.  In 
October.  *  •  •  Q.  She  didn't  have  a  nickel? 
A.  I  don't  know.  *  *  *  Q.  She  died  at  your 
house?  A.' Yes,  sir.  Q.  Tou  paid  her  funeral 
expenses?  A.  zes,  sir.  Q.  So  there  was  not  a 
cent  to  bury  her?  A.  I  don't  know;  I  didn't 
Bee  it  Q.  Now,  Mr.  Rlzan,  if  your  mother  had 
had  money,  would  you  not,  necessarily,  have 
found  it  after  her  death?  A.  I  have  not  found 
it ;  she  wut  to  my  sister's  2  weeks  afta  the 


sale  was  done.  Q.  How  long  did  she  remain  at 
your  Bister's?  A.  Fifteen  days.  •  *  •  Q. 
The  bargain  waa  that  you  were  to  give  her 
$1,000?  A.  Yes,  Bir.  Q.  That  was  the  whole 
bargain?  A.  And  some  other  consideration. 
Q.  What  waa  the  other  consideratloQ?  A.  I 
ust  told  you— by  keeping  her  at  home  and  rir- 
ng  her  everytlimg  that  she  needed.  Q.  What 
waa  that  consideration  valued  at?  A.  Well,  I 
had  the  doctor's  bill;  I  paid  at  least  (700  or 
$800,  because  she  stayed  sick  for  3  or  4  years, 
off  and  on.  *  *  *  Q.  You  had  no  bargain  or 
arrangement  with  her  in  regard  to  tbe  compen- 
sation that  she  was  to  make  yon  for  the  sernoas 
rendered  to  ber?  A.  No,  sir. 

It  la  admitted  that  Mrs.  Blsan  wss  never 
sick  In  bed  prior  to  the  occasion  of  her  last 
lUneas,  and  no  wltoen  was  called  to  cor* 
ro borate  the  testimony  of  tbe  defendant  as 
to  medical  bills,  or  any  other  bills,  Ibr 
ber  acconnt 

Opinion. 

[11  0(mstrulng  the  testimony  of  Pierre 
Rlzan  to  mean  that  there  was  an  agreement 
to  the  effect  that.  In  condderatlon  of  ber 
board  and  lodging,  Mrs.  Rizan  was  to  remit 
the  Interest  on  the  notes,  the  most  that  could 
be  said  would  be  that  tbe  Interest  was  re- 
mitted up  to  1890,  when  Pierre  left  tbe  house 
and  Rend  to(^  charge  of  it;  but,  as  against 
his  Indebtedness  for  interest,  evidenced  by 
written  instruments,  Pierre  la  charging  bis 
mother  for  board  and  lodging  from  1884 
until  March  20,  1911;  and,  aa  part  of  the 
price  of  the  property  conveyed  to  him  hi 
1911,  Ren6  is  charging  bis  mother  for  board 
and  lodging  from  1890  until  her  death  oo 
October  16,  1911 ;  so  that  there  is  a  double 
charge,  for  the  same  thing,  for  the  period 
between  1800  and  1911. 

[2]  Pierre  Rlzan's  testimony,  however, 
though  sufficient  to  show  that  be  made  no 
charge  against  his  mother  for  board  and 
lodging,  is  insuffldent,  in  view  of  his  written 
promise,  of  the  fact  that  bis  mother  Is  so 
l(»iger  living,  of  the  testlmwy  itself,  and  of 
the  surrounding  circumstances,  to  prove  the 
agreement  that  she  was  to  charge  him  no  in- 
terest on  the  notes.  She  had  Just  turned 
over  the  business  of  Rizan  &  Roasle  to  Mm, 
and,  by  the  sale  of  her  property,  she  had 
put  him  In  a  position  to  realize  $3,090  (of 
whldi  over  yi,000  was  cash)  in  Januai;* 
1885,  by  the  sale  of  the  lot  In  Lockport,  from 
whldb  latter  circumstance  it  is  evident  that 
if  Bhe  r^alned  a  miHtgage  and  vendor's  priv- 
ilege to  secure  the  credit  portion  of  tibe  pries 
of  the  pr<v>erty,  when  aihe  sold  It  to  Flene, 
she  must  have  abandoned  that  security  and 
have  giv«i  him  a  free  hand  to  dispose  of  the 
property  and  pay  her  as,  and  whoi,  he 
pleased;  and,  as  he  bad  been  but  recoitly 
married  and  was  thus  enabled  to  nuke  s 
start  In  bnslneas,  and  the  poson  who  asdsted 
him  was  his  mother,  who  had  turned  over 
to  him  the  last  bit  ct  pr<^)ertT  that  sbe  bad 
in  the  worid,  Indndlng  the  homo  In  wbidt 
she  lived,  he  might  very  well  bare  agreed, 
as  he  did,  to  make  no  dbarge  for  allwbig 
her  to  remain  wbera  she  was,  oc  fikr  provid- 
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Ing  her  with  fUod  wbHe  she  so  mnalned. 
Uoreover,  the  condition  In  life  <tf  Qie 
iMrtUs,  the  cliaracter  and  habits  of  Mrs. 
Rlzan,  and  all  of  the  aniroondlnc  cli>- 
cnmstanoes  considered,  we  are  satlsfled 
that  Ura.  Rlzan's  aeirlcea  In  and  to  the 
fiimlly  were  worth  more  than  her  board  and 
lodging.  On  the  other  hand,  If  there  was 
any  agreraient,  when  the  act  of  conveyance 
was  rigned,  that  Pierre  was  to  pay  no  Inter- 
est on  the  notes.  It  meant  that  she  was,  In 
effect,  to  pay  $400  a  year  0>elng  8  per  cent 
Interest  on  $5,000  that  she  was  to  lose)  for 
her  board  and  lodging,  which  would  have 
been  an  utterly  unreasonable  amount  to  hare 
exacted.  As  matters  stood,  in  1011,  when 
Herre  reconreyed  part  of  the  property  to 
ber,  she  held  his  notes,  aggregating  $2,000, 
Qpon  which  the  past-dae  Interest  amounted 
to  H,253.33,  and  we  have  only  his  nncor- 
roborated  teetlmoay  to  the  effect  that  his 
written  obligation  to  pay  that  Interest  had 
be«i  canceled  by  a  verbal  agreement  with 
tbe  holder  of  the  notes  who  Is  no  longer  liv- 
ing to  give  her  version  of  the  matter.  Hie 
testimony,  we  thlnb,  all  tbe  circumstances 
considered,  is  insufflcient.  C.  O.  2277 ;  State 
ex  tel.  Carl  v.  Judge,  87  La.  Ann.  3S0; 
Uzanis  r.  Friedridis,  117  La.  714,  42  South. 
230.  And  the  amount  due  for  the  Interest 
dioQld  be  collated  to  the  extent  necessary  to 
satisfy  the  demands  of  plaintiff. 

[3]  The  testimony  of  plaintiff,  to  the  ef- 
fect that  her  mother  told  her  that  the  $1,000, 
wbkh  was  handed  to  her  np<ni  the  occasion 
of  the  conveyance  to  Bend  Blzan,  had  been  Im- 
mediately returned  to  him,  vas  admissible,  at 
least  for  Uie  purpose  of  showing  the  attltnde 
towards  the  transaction  of  Mrs.  Bisan.  Guld- 
17  V.  Orivot.  2  Hart.  <N.  S.)  IS,  14  Am.  Dec. 
19B;  Martin  t.  Reeves  et  aL,  8  Hart  (N. 
8.)  22,  16  Am.  Dec.  154;  Groves  v.  Steel  et 
IL,  2  La.  Ann.  480,  46  Am.  Dec  S51 ;  Ek^vlu 
T.  Bank  of  Kentocky,  6  Ia.  Ann.  1;  Car- 
roUtou  Bank  v.  Cleveland.  15  Uu  Ann.  616; 
Hooie  ft  Victor  v.  Robblns,  18  La.  Ann.  e4a 
Without  that  testimony,  the  transaction 
bears  ttie  earmarks  of  a  disguised  donation, 
but  we  prefer  that  the  witness  should  be 
beard.  It  is  therefore  ordered  that  the  Judg- 
nent  appealed  from  be  annulled,  and  that 
tbere  now  be  Judgment  in  favor  of  plaintiff 
and  against  the  defendant  Pierre  N.  Rizan 
In  the  sum  of  $1,417.77,  with  legal  Interest 
tbereoo  from  judicial  demand,  being  the  one- 
tblid  part  of  tbe  collation  due  by  him  on 
acconnt  of  unpaid  interest  on  his  notes,  sur- 
Radered  to  him  by  tho  decedent,  his  mother, 
00  March  20,  1911.  It  Is  further  ordered 
tbat  said  defendant  be  allowed  one  year 
within  which  to  pay  said  sum,  upon  his  fur- 
ntAtaig  plaintiff  with  his  obligation,  payable 
Kt  the  expiration  of  that  period,  bearing  In- 
terest at  the  rate  of  8  per  cent  per  annum 
(ram  date,  and  seenred  by  special  mortgage 


on  nnlncombered  Immorable  property  In  tt» 
parish  of  Lafourche. 

It  Is  further  decreed  that,  as  to  U»  dalm 
against  the  defendant  Benft  BIsan,  the  case 
be  remanded,  with  InstmctlonB  to  the  dis- 
trict court  to  hear  fbe  testhnony  of  the 
plaintiff  concerning  statements  said  to  have 
been  made  by  the  decedent,  Urs.  Widow 
Pierre  Blsan,  in  regard  to,  and  after,  the 
alleged  sale  1^  Im  to  Rea6  BUan,  et  August 
2,  1911.  and  as  to  her  receipt  and  return  of 
the  price,  as  also,  such  competent  testimony 
as  defendant  may  offer  In  rebuttal  thereof. 

It  Is  further  decreed  that  defendants  pay 
the  cost  of  tbe  appeal ;  that  defen^mt  Pierre 
N.  Rizan  pay  on»-half  of  tbe  coeta  of  the 
district  cour^  and  that  the  questlfm  of  lia- 
bility for  the  other  half  await  tbe  final  Judg- 
ment  as  between  plaintiff  and  the  other  de- 
fendant. 
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(Supreme  Court  of  Louisiana.   March  20.  1916. 
On  .Ajiidicatioii  for  Rehearini;,  April 

(ByUahiu  hv  B^toriai  Staff.) 

1.  ConiBAOTs  «=3l87(^— PABTIE&— ABsmuna 
Dkht  to  Tbxbu  Psbson— AsaBNT. 

Where  a  contract  required  the  purchase 
to  asaume  the  vendor's  notes  hdd  by  a  third  per- 
son, such  third  person  waa  not  a  party  to  the 
contract  in  the  aosence  of  acceptance  of  the  new 
obligation  by  him. 

[Ed.  Note.— For  other  cases,  see  Ctmtracts, 
Cent.  Dig.  J  800;  Dec  Dig.  «a3l87(4).I 

2.  Yendob  and  PnaoHABEB  «=3>104^Sales— 
Rescission  bt  Vsndob— Aotiom  — Necbs- 
SABT  Pabties. 

Where  the  holder  of  the  vendor's  notes  had 
never  consented  to  assumption  thereof  by  the 
pntchaaer,  he  was  not  a  necessary  party  to 
the  vendor'a  snit  to  rescind,  nor  did  be  become 
a  necessary  party  <m  tbe  purchaser's  tender  of 
performance  after  default ;  such  holder's  rights 
accruing  under  dv.  Code,  art  1890,  only  on  his 
assenting  to  the  assumption. 

[Kd.  Note.— For  other  cases,  see  Vendor  _and 
Purchaser,  Cent  Dig.  {{  178-182;  Dec.  TOg. 
€»104.] 

3.  Ybnoob  aho  Pubohasbb  it~1ftft  fllTtO 
PEBrOBUAIICB— -TENDBB  AITBB  DUAUt/T. 

Where  the  vendor  demands  that  the  pur- 
chaser oerform,  thus  putting  him  in  default, 
under  dv.  Code,  art.  1911,  the  purchaser  may 
atill  make  valid  trader  of  performance,  wUcn 
the  vttidor  must  accept,  unless  time  of  perform- 
ance is  the  essence  cHf  the  contract 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Gent  Dig.  {  843;  Dee.  Dig.  «is>' 
169.]  •  . 

4.  VniinoE  jjrn  PuBoauEB  «E»16&-fiALB8— 

PBBVOBKANCB— "PUTTINO  IK  DaTAULT," 

Under  Civ.  Code,  art  1911.  stating  how  the 
debtor  may  be  put  in  default,  the  act  of  patting 
in  default  is  a  simple  demand  for  performance, 
but  does  not  cut  oa  the  right  to  perform. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purcfaaser.  Cent  Dig.  S  843 ;  De&  Ug.  «3»ie9. 

For  other  definitions,  see  WMds  and  PImses, 
Second  Series,  Put  in  Default.] 
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6.  STATtms  4=3>214—CoMSTBUonoN— Adop- 
tion TBOIC  FOBEION  STATE. 

statate  as  to  defaults  having  been 

taken  from  the  dvil  law,  in  construing  it,  the 

4!on8truction  ot  the  civil  law  by  courts  and  Isw^ 

writers  may  be  consulted. 
[Ed.  Note.—For  other  cases,  see  Statutes, 

Cent.  Dig.  8  290 ;  Dec  Dig.  «»214.] 

6.  COKTBACTS  «SS>211  —  TXICE  —  BbSSNCB  OT 

,  CONTEACT. 

Time  of  performance  is  of  the  essence  of  the 
contract  when  it  is  of  Bucfa  importance  that 
the  parties  would  not  have  contracted  without  it. 

[Ed.  Kote.— For  other  cases,  see  Contracts, 
Cent  Dig.  8S  838-943 ;  Dec  Dfg.  «s>211.] 

7.  Contracts  «=3277(2)— Pebpomiancb— Put- 
TiNQ  IN  Default— Function. 

The  function  of  the  act  of  putting  the  debt- 
or In  default  hj  demand  that  be  perform  is 
simply  to  warn  him  that  dumage  for  delay  in 
performance  will  be  demanded,  and  that  time  of 
performance  is  required  to  be  strictly  complied 
with. 

[Ed.  Note. — For  other  canes,  see  Cou tracts, 
CenL  Dig.  H  122S-1232 ;  Dec.  Dig.  ^277(2)1 

8.  Vendor  and  Pdhchaseb  <^=>93 — Sales— 
Bbscibsion— Secondary  Rbmkdy. 

Knforcemoit  of  the  resolutor}  condition  of 
a  credit  sale  contract  is  a  secondary  remedy  to 
be  enforced  only  when  the  primary  one  of  en- 
forcing payment  fails. 

[E^.  Note.— For  othu  cases,  see  Vendor  and 
Purchaser,  CenL  Dig.  H  1S3,  154;  Dec.  Dig. 
«;»83.] 

9.  Cancellation  or  Zhstbumxnts  ^»se  — 

PERFOBMANCE  — RESOLUTOar  Cosditions  — 

Time— Relief  to  Defendant. 

Where  immediate  performance  of  a  con- 
tract pending  suit  is  iinpossible.  the  court  mar, 
by  diriect  provision  of  Civ.  Code,  art.  2047,  al- 
low a  reasonable  time  for  performance;. 

[Ed.  Note.— F(M-  other  cases,  see  Cancellation 
of  Instruments,  Cent.  IMg.  H  U.9-126;  Dec 
Dig.  *=959.] 

10.  Contracts  ^s>^2—Re8Cibszon— Right— 

IHPLIED  CONDITIONB. 

The  resolutory  condition  mast  be  expressly 
reserved,  and  Is  not  implied. 
lEA.  Note.— For  other  cases,  see  Contractsu 

Cent  Dig.  8  1145;  Dec.  Dig.  «=>252.] 

11.  Vendor  and  Pubchabeb  «=>93— Saus— 
RlGUT  10  Rebciko. 

The  dissolution  of  the  contract  of  sale  nev- 
er becomes  the  creditor's  absolute  right  since 
Civ,  Code,  art  2047,  gives  the  court  power  to 
allow  a  reasonable  time  for  performance  after 
suit 

[Ed.  Note—For  other  cases,  see  Vendor  and 
Purchaser,  Cttit  Dig.  H  153,  154;  Dec  Dig. 
«s»03.] 

12.  Contracts  ^»301— Pbbfobmancs  Pehd- 
INQ  Suit— Right  to  Perform. 

Though  the  debtor  has  been  put  in  default, 
he  may  perform  pending  suit,  since  until  the 
contract  is  judidally  dissolved,  it  is  in  exist- 
ence, and  not  only  permits,  but  calls,  for  per- 
formance. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Oeat.  Dig.  H  1388-1897;  Dec.  TUg.  «s>301.] 

18.  Cancellation  of  Instbuuentb  — 

Effect  of  Bbinoihg  Suit. 

Bringing  suit  to  dissolve  a  contract  creates 
no  new  right  nor  removes  any,  but  merely  en- 
forces those  already  existing. 

[Ed.  Notsu— For  other  cases,  see  Cancdlation 
of  Instruments,  Cttit  Dig.  8|  1-6;  Dec.  Dig. 
^»1.] 


14.  Vendor  and  PuRCRAma  ^»185~-8au»— 
Delay  in  Perfobmance— EIffsot. 

Especially  in  sales  of  immorables  dday  in 
performance  should  not  be  allowed  to  bo  cat 
off  by  putting  in  deftralt 

[Ed.  Note.— Fw  otb«  caaen,  see  Voidor  and 
Puroliaeer,  Cent  Dig.  fS  86&-372;  Dee.  Die. 
^^185.] 

15.  Contracts  «=>264  —  Rescission — Pre- 
bequisitbs— Putting  in  Default. 

Civ.  Code,  art  1912,  making  potting  b  de- 
fault prerequisite  to  readssion  of  the  contract, 
aiwUea  cmly  to  cootracts  wherettf  time  is  not 
of  the  essence. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Gent  Dig.  U  1184,  1155;  Dec  Dig.  «s»2e4l 

16.  Contracts  «s>264  —  Rescibsioh  —  Pbb- 
bequisites— Putting  in  Default. 

Putting  in  default  before  rescission  of 
the  contract  as  required  by  Giv.  Code,  art. 
1912,  is  not  necessary  in  suits  for  rescission 
for  &Bud  or  error  or  lesion  beyond  moiety,  or 
for  any  cause  of  nulU^. 

[Ed.  Note.—For  other  cases,  see  Contracts, 
Cent  Dig.  H  1184, 1186;  Dec  Dig.  «b2S4.] 

17.  Courts  ^=992  —  Decisions  —  Bfixct  in 
Other  Ca8e»— Obitbr  Dictuic. 

Where  the  court  in  a  case  wherein  the  de- 
fendant had  not  been  put  in  default  stated  in 
its  opioion,  without  inquiry  as  to  its  soundness, 
that  tender  after  default  was  too  late,  sacb  ex- 
pression was  obiter  dietom  and  of  no  wdgbt 

[Ed.  Note-— For  other  cases,  see  Courts,  Cwt 
Dig.  I  886;  Dec  Dig. 

18.  Saubs  «=:*170— Contrackh-Pebfobicanck 
— Deliveby- Time. 

A  party  under  obligation  to  deliver  goods 
at  ouce  cannot  wait  two  years  In  spite  of  fre- 
quent demands  and  then  seek  to  compd  the 
other  to  receive  them,  but  such  parte  does  not 
forfeit  his  right  to  aeUver  by  waiting  fiormsl 
demand  for  delivery. 

[Ed.  Note.— For  other  cases,  see  Baks,  Gent 
Dig.  §  424 ;  Dec  Dig.  *=al70.1 

19.  Vbndob  and  Pi'echaseb  «=»6— Sams- 
Contracts  —  Validity  —  Ownebshif  of 
Pbofertt. 

&.  contract  to  sdl  the  property  of  anotiier  If 

null. 

[Ed.  Note.— For  other  cases,  see  Vendor  sod 
Purchaser,  Cent  Dig.  H  ^  6;  Dte.  Dig.  ^ 
6.1 

20.  Courts  «=»107  —  Opinions  —  Construo- 
TioN— Facts  of  Case. 

Though  the  language  of  a  dedsion  ap^ei 
generally  to  all  contracts.  It  must  be  const ned 
togetiter  with  the  facts  oi  the  case  dedded. 

nOd.  Note.— For  other  cases,  see  Courts,  Ont 
Dig.  I  860;  Dec  Dig.  '^lOT.J 

21.  Contracts  <8=>264  —  Dissolution — Put- 
ting IN  Default. 

Putting  in  default  under  a  contract  coo- 
taining  the  express  resolutory  condititm  has  no 
analogy  to  putting  in  default  where  such  condi- 
tion is  only  implied  and  takes  place  only  after 
decree. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  1184, 1185;  D<^lg.  ^284] 

22.  Contracts  «=»277(1)  —  Pebvorhanos  - 
Putting  in  Defaultv-Effect. 

The  act  of  putting  in  default  by  demand 
for  performance  merely  creates  a  legal  situa- 
tion of  default,  but  does  not  otherwise  sffect 
the  rights  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Cootractb 
Cent  Dig.  |S  1217-1227 ;  Dec  Dig.  «=»277a)J 
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28.  Yeitdqb  and  PUBaHASBB  ^»1S6— Sales— 
Tna  roB  FKBFOBMAnoi— Tkhdo  Aim  De- 
fault Made. 

Since  by  Giv.  Code,  art.  2563,  the  purchas- 
■VTt  wbo  stipulates  that  the  sale  slutU  be  dissolv- 
ed of  right  in  ease  "he  does  not  pay  the  price 
within  the  term,  may  nevertheless  make  pay- 
ment after  the  expiration  of  the  term  if  judi- 
cial demand  has  not  been  made,  the  same  right 
extends  to  the  parcbaser  who  has  not  made  a 
definite  resolutiwy  condition, 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  OeUt  IMf.  U  86^72;  Dec  Dig. 

24.  Yendob  and  Pn«)HA8EB  C»185— Salbb— 

Tats   OF   PeBFOBICANOB  —  AXXOWAKOB  OF 

FusiHEB  Tna. 

That  the  purchaser  has  been  dilatory  in 
performance  is  no  ground  for  refusing  to  lulow 
him  further  time  in  which  to  perform. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  36»-^72 ;   Dec  Dig. 

25.  Vehdob  akd  Pubchabeb  «=3l85— Sales— 
TiuB  ov  Pebfobicahce  —  Allowance  ov 
Fubtheb  TmB. 

The  mere  fact  that  a  purchaser,  having 
learned  of  possible  cloud  upon  the  title,  sought 
to  discover  the  purported  holders  of  the  title 
which  made  a  cloud,  is  insufficient  to  show  that 
be  was  seeking  to  undermine  the  title  so  as  to 
prevCTt  allowance  of  further  time  in  which  to 
Iierform, 

[Ed-  Note.— For  other  cases,  see  Vendor  and 
Purdiaser,  Cent.  "Dig.  U  S68-372;  Dec  Dig. 

26.  Vehdob  and  Pubchabeb  «=s>99,  186— Sales 
— Aotions—Defemsbs— Cloud  oh  Titix. 

A  cloud  on  title  to  land  which  <»ie  has 
agreed  to  buy,  instead  of  being  a  reason  for 
refusing  a  purchaser  farther  time  in  which  to 
perform,  is  a  full  justification  for  refusal  to 
pay  under  Oiv.  Code,  art.  2557,  and  a  peremp- 
tory defense  to  action  for  rescission. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
^^f.  Cent  Dig.  {§  167-169,  341,  373;  Dec 
Uig.  loo.J 

27.  Vendob  and  Pubohasbb  <8=»92— Sales— 
Rescission— Epfbct  of  Tbndbb  Pending 
Suit. 

A  sale  will  not  be  rescinded  on  the  ground 
of  noncompliance  with  its  conditions  when  full 
performance  is  tendered  in  answer  to  the  suit 

[Ed.  Note.--For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  «=>92T 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo ;  T.  F.  Bell,  Judge. 

Salt  by  Ivle  M.  Watsou  against  Beuno 
Felbel.  Jndgmeiit  for  plali^lff,  and  defend- 
ant aiveala.  Judgment  set  aside,  and  snit 
dismissed  on  c<mdltion. 

Thigpen  &  Herold,  of  Sbreveport,  for  appel- 
lant Joseph  H.  Levy,  of  Shreveport,  for  ap- 
pellee. 

PBOVOSTT,  J.  ails  Is  a  aolt  to  rescind  a 
sale  of  real  estate  for  nonpayment  of  the  pnr- 
diase  price.  Plaintiff  put  defendant  In  default 
by  making  upon  Mm  In  the  manner  prescribed 
by  law  a  demand  to  pay,  and  then  the  next 
day  brought  this  snit  Defendant  failing  to  an- 
swer, plaintiff  caused  a  default  to  be  entered ; 
and  then  the  defendant  made  to  plaintiff  a 
tender  of  payment  in  full,  including  coats  of 
couTt.  Plaintiff  refused  to  accept,  assign- 
ing as  Us  reason  that  an  offer  of  performance 


comes  too  late  after  a  putting  in  default  De- 
fendant then  answered,  renewing  the  tender^ 
and  pleading  In  the  alternative,  that  the  suit 
shotild  hare  been  accompanied  by  a  tender 
of  some  notes  held  by  a  third  person,  whl(4i 
defendant  had  assumed  to  pay  as  part  of 
the  purtAase  price. 

[1,  Z]  This  third  person  has  never  accepted 
this  pnMnlse  to  pay  his  debt,  and  therefore 
has  never  became  a  party  to  the  contract 
Such  being  the  case,  this  third  person  was 
not  a  necessary  party  to  the  suit,  and  there 
was  no  nec^tty  of  tendering  his  notes.  C.  C. 
arts.  1902 ;  1890 ;  Marcad€,  vol.  5,  p.  284.  In 
the  case  of  Bryant  v.  ^tothard,  46  La.  Ann. 
489,  15  South.  76,  dted  by  defendant,  the 
court  found,  as  a  fact  In  the  case,  that  tbe 
third  person  bad  accepted  the  promise  made 
In  his  favor.  • 

[31  But  we  think  plalntltC  should  have  ac- 
cepted tbe  tender.  The  said  proposition,  that 
offer  of  performance  comes  too  late  after 
putting  in  default,  ui>on  which  the  refusal 
to  accept  tbe  tender  was  based,  is  not  good 
law,  and  cannot  possibly  be.  To  demand  of 
the  debtor  that  he  carry  out  the  contract 
cannot  possibly.  In  reason,  be  held  to  have 
the  effect  of  Ipso  facto  cutting  off  his  right 
to  carry  it  out ;  and  to  put  In  default  is  noth- 
ing else  than  to  demand  of  the  debtor  that  he 
carry  out  the  contract  The  Code  expressly 
says  so.  The  debtor  Is  put  In  default  by  the 
act  of  tbe  party,  says  article  1911,  "when  at 
or  after  the  time  stipulated  for  the  perform- 
ance, he  demands  that  the  contract  shall  be 
carried  Into  effect."  We  can  understand  that 
snch  a  thing  might  be  as  that  after  tbe  time 
stipulated  for  iierformance  has  passed  the- 
d^tor  should  no  longer  be  in  time  to  per- 
form; or,  in  other  words,  should  no  Iraiger 
have  the  right  to  perform;  but  certainly 
such  a  thing  cannot  be  as  that  the  demand 
of  him  that  he  do  perform,  or,  according  to 
the  technical  expression,  the  piUting  tiim  in 
default,  can  have  the  legal  effect  of  destroy- 
ing his  right  to  perform.  It  would  be  making 
the  creditor  address  the  debtor  in  etteCt  after 
this  tasfaira:  I  demand  of  yon  that  yon  per- 
form ;  but  mind  yon,  my  (AJect  in  doing  so 
is  not  to  require  that  yon  perfbrm,  but  to 
cat  yon  off  from  ttie  right  to  perform.  To  put 
upon  the  artltdes  of  the  Code  a  oonatructiOB 
of  that  kind  would  be  maUng  them  spe^ 
in  a  Pickwickian  senae.  Such  a  thing,  w» 
say,  is  not  possible,  as  fto  instance,  that  a 
man  uncter  obligatloa  to  deliver  should  be  cut 

from  the  right  to  delirer  donand  to  de- 
liver being  made  upon  him. 

[4]  In  further  proctf  of  what  we  have  here- 
said,  let  us  see  what  putting  in  default  Is  — 
what  is  meant  by  it?  The  Code  does  not 
define  It,  but  prescribes  In  article  1911,  Just 
quoted,  the  manner  of  It,  which  is  in  effect 
a  definition.  It  Is,  says  that  article,  to  de- 
mand of  the  debtor  that  he  carry  out  the  con- 
tract  And  the  Code  also  Informs  ns  what 
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its  «fltocts  am  It  dedarea  tbat  tber  ar^ 
namelj;,  that  the  debtor  owea  (kunaces  from 
that  moment,  and  that  the  tbli^  to  be  de- 
UTered  Is  at  bis  xlidc.  Artlclea  1010. 1932,  and 
193S.  But  It  nowhere  says  that  it  aball  bare 
the  effect  <^  oittiiig  olt  the  debtor's  risht  to 
perform.  ToulUer,  rol.  6,  Na  240,  says: 

"If  the  obligation  is  pure  and  rimple,  if  the 
term  has  expired,  or  the  conditiw  been  accom- 
plished, the  contract  must  he  executed  at  once 
and  without  delay,  failing  which  the  dehtor  is 
tardy,  and  is  in  default  in  the  ordinary  sense 
of  that  word ;  hut  is  he  liable  to  damages  by 
reason  aolely  of  this  delay?  Is  he  in  default 
in  the  Judicial  sense  of  that  word  in  which  it  is 
a  technical  term  expressing  that  kind  of  tardi- 
ness which  subjects  the  debtor  to  damages?" 

The  learned  author  here  says  that  putting 
in  default  la  a  technical  term  expressing  that 
kind  of  tardiness  which  subjects  tbe  debtor 
to  damages.  He  does  not  say  it  is  an  instru- 
ment with  which  the  law  baa  armed  the 
creditor  for  cntUng  off  bla  debtor's  right  to 
perform. 

Laurent,  vol.  16,  p.  234,  says: 

*^o  put  in  default  is  a  purely  technical  ex- 
pression, meaning  that  the  debtor  is  tardy  in 
the  fulfillmoit  of  his  obligation,  and  that  he  is 
liable  for  tlie  damages  wmch  the  delay  may  oc- 
casion  to  the  creditor." 

This  definition  of  putting  In.  defftult  is 
quoted  approvingly  by  this  court  in  Murray  t. 
Bambart,  117  Uu  1024.  42  South.  480. 

In  Taylor  t.  Chase,  18  La.  91,  this  court 
said: 

"A  putting  in  default  •  •  •  is  when  the 
party  claiming  the  performance  of  the  contract 
ilemands  at  the  other  party  to  carry  it  into 

effect." 

The  Code  mentions  putting  In  default  in 
no  other  connection  than  this.  It  nowhere 
refers  to  it  aa  a  means  of  cutting  the  debtor 
off  from  the  right  to  perform. 

DalloK  Repertoire  de  Legidatlon,  to.  Mlse 
en  Demeure,  says: 

"C'est  le  fait  de  demander  ft  un  individu  de 
remplir  un  oigagmeat."  Angllce:  "It  is  the  act 
of  demanding  of  a  persm  that  he  fulfill  Iub  en- 
gagemeuL" 

Carpentler  and  dn  Saint,  Kep.  du  Droit 
Frausals,  vo.  Condition,  No.  771,  says: 

"Inasmuch  as  putting  in  default  presuppoeea 
the  desire  on  the  part  of  one  of  the  parties  that 
the  contract  should  be  carried  out,  this  formality 
becomes  objectless  when  the  dissolution  of  the 
contract  is  being  demanded  by  both  sides." 

Citing  decisions  and  text-wntera. 

And  again,  the  same  woric,  TO^  Dmmnages 

—  Interests,  No.  143: 

'Tutting  in  default  presupposes  on  the  part 
of  one  of  the  contractors  tbe  desire  that  the 
contract  should  be  carried  out  Were  the  set- 
ting aside  of  tiie  contract  mutually  demanded, 
the  putting  In  default  would  cease  to  have  any 
object" 

In  line  with  this  are  our  own  decisions,  to 
the  effect  that  putting  bn  d^nlt  becomes  a 
rain  ceremony  to  which  the  law  wUI  compel 
no  one  wbenerer  there  la  a  refusal,  or  an 
acknowledged  inability,  to  perform.  Allen, 
West  &  Bush  T.  Steers,  89  La.  Ann.  586,  2 
South.  199;   Southern  Sawmill  r.  Ducote, 


(U. 

120  La.  1062,  46  South.  20,  and  tbe  cases 

cited  In  these  two  dedsloiu. 

[I,  I]  Putting  in  default  Is  not  a  thing  in- 
vented by  the  framers  of  oar  Code.  It  was 
taken  by  tbem  ttom  the  dvll  law.  MiA  It 
was  thuB  taken  In  the  same  condition  in 
which  It  was  there  found.  Ueaee^  is  deter^ 
mining  what  is  Its  nature  and  proper  fonc^ 
tlim  we  may  In  all  safety  go  to  that  system  aa 
ezpouided  by  Its  courts  and  lav-writers. 
And  we  there  find  that  potting  in  defitult 
means  nothing  more,  and  baa  no  oth^  func- 
tion than  aa  has  bemi  Just  stated ;  tbatltdoes 
not  destroy  the  contract  or  the  rl^t  at  tbe 
debtor  to  perform,  but  that,  except  In  cases 
where  the  contract  otherwise  stipulatea,  or 
where  from  the  nature  of  it  time  Is  of  the 
essence  (by  which  we  mean  la  of  such  Import- 
ance that  the  parties  would  not  have  contract- 
ed without  It),  the  debtor  Is  In  time  to  per- 
form until  final  Judgment  pronouncing  the 
dissolution.  Thus,  Hue,  on  article  1184,  C. 
N.,  Obligations,  No.  271,  says: 

"What,  then,  is  going  to  be  the  effect  of  the 
nonfulfillment  of  the  contract  when  that  non- 
fulfillment has  been  establldied  by  a  putting  in 

default? 

"Article  1181  answers  that  the  contract  Is 
not  rc<!olTed  of  right :  the  resolution  must  be  de- 
manded judicially,  and  a  delay  may  be  accorded 
the  defendant  according  to  drcumstanoes. 

"Hence  the  debtor  may  yet  execute  the  con- 
tract after  having  been  put  in  default ;  he  may 
still  execute  it  after  suit  has  been  filed  and  up 
to  judgment;  and  if  the  Judgment  hoa  gnnted 
him  a  delay,  he  may  execute  it  up  to  the  last 
day  of  the  delay." 

To  the  same  effect,  Aubry  Jk  Ban,  vol.  4, 
sec  302;  Monrl<m  on  article  1184,  C.  N., 
which  is  our  article  2046,  and  other  commen- 
tators on  same  article;  and  for  decisions  of 
French  courts,  see  Dalloz,  Code  Civil,  art 
11S4,  Nos.  83  and  9L 

Thus,  Demolombe,  des  Contrats,  llv.  Ill, 
tit  III,  chap.  Ill,  Nos.  632  and  544: 

"The  rule,  we  say.  Is  that  the  putting  in  de- 
fault, once  It  has  been  incurred  by  the  debtor, 
accrues  to  the  creditor.  But  from  this  we  must 
not  condnde  that  this  default  is  irreparable, 
that  the  debtor  cannot  relieve  himself  from  it. 
There  would  be  for  this  no  reason.  Horoe,  on 
the  contrary,  the  defoult  may  cease,  dther  from 
the  act  of  the  debtor,  or  from  that  of  the  credi- 
tor. The  default  is  done  away  with  by  tbe  act 
of  the  debtor  when  he  makes  to  the  creditor  aa 
offer  of  performance  followed  by  a  regular  de- 
posit It  must  be  well  onderstDod,  however,  that 
this  tender  puts  an  end  to  the  effects  of  the  de- 
fcult  only  in  so  far  as  the  future  is  concerned, 
and  that  it  could  not  deprive  the  creditor  of  the 
results  which  the  putting  In  default  has  thwto- 
fore  produced  in  his  favor,  dating  from  the  day 
on  whidi  It  was  incurred.  TouUier,  vol  3, 
Nos.  266  et  seq.,  Duranton.  voL  10,  No.  488; 
Zacharias,  Aubiy  at  Ban,  vol    p.  6&" 

Thus,  Carpentler  et  du  Saint,  Bep.  Droit 
Franc  vo.  Mlse  en  Demeure,  Na  3. 

"As  a  general  rule,  default  once  incurred  by 
the  debtor  accrues  immediately  to  the  credi- 
tor. But  the  debtor  may  be  relieved  from  it  ei- 
ther by  his  own  act  or  by  that  of  the  creditor. 

The  reasons  why  the  vendee  may  pay  after 
suit  brou^t  are  given  by  Demolombe  an 
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Contraeta,  p.  400,  Nos.  S14  and  fi06,  as  fol- 
lows: 

"The  Jadcineiit  of  the  court  does  not  confine 
itself  to  recognizing  and  declaring  the  reaola- 
tion  of  the  safe.  It  goes  further.  It,  itself,  cre- 
ates, and  then  applies,  it  So  that,  very  justly 
it  is  said  that  is  such  a  case  the  resolution  is 
judirial. 

"516.  I%i8  role  is  important  It  results  from 
it  that  BO  long  as  the  judgment  which  pro- 
Bouncea  the  resolution  has  not  been  rendered, 
the  contract  continues  to  exist;  and  if  it  con- 
tinnes  to  exist,  it  continnes  to  have  its  effect: 
and.  in  consequence,  tiie  defendant  can,  so  long 
as  the  salt  is  pending,  escape  from  the  resolution 
by  carrying  out  hia  contract  For,  in  last  anal- 
ysis, this  performance  ot  the  contract  is  what 
always  the  plaintiff  is  seeking,  althougfa  his 
prayer  is  for  the  resolution  of  the  contract 
The  suit  in  resolution  is  an  extreme  measure  to 
which  he  has  recourse  only  because  he  has  not 
obtained  performance  and  has  despaired  of  ob- 
tainina  it.  Hence,  It  is  not  going  against  his 
demand  in  Tescdntioa,  for  cause  of  nonperform- 
ance, to  answer  It  by  performance.  Then, 
asain,  the  cause'  of  the  resohition  must  exist  at 
the  moment  of  the  judo's  decree;  and  this  cause 
has  ceased  to  exist  in  the  case  where  perform- 
ance has  taken  place." 

"617.  Nay,  more.  It  Is  not  only  before  Judg- 
ment that.the  demand  in  resolution  may  be  thus 
stopped  and  the  resolution  no  longer  be  al- 
lowed, hut  it  is  even  after  judgment  It  is 
clear  that  if  there  is  an  appeal,  which  reopens 
the  question  passed  on  by  the  judgment,  the 
parties  will  In  the  appellate  court  And  them- 
selves in  the  same  situation  in  whidi  they  were 
in  the  trial  court.  See  Pothier,  du  Gontrat  de 
Vente,  No.  476;  Duranton,  Troplong  des  Oon- 
trats  AUatofres,  Nos.  297  et  seg.;  Larombrier«, 
T.  2,  art  1184.  Nos.  21  and  46." 

"530.  The  seller  has  two  actions:  One  prin- 
cipal, and  the  other  subsidiary.  The  logical  or- 
der of  the  moat  elementary  ideas  requires  that 
he  bfl^in  by  his  prindpal  action  before  having 
leconrse  to  the  subsidiaiT.  For,  what  Is  the 
right  wfaidi  the  contract  has  engendered  in  his 
behalf?  It  is  the  right  to  demand  payment 
Hence,  hia  principal  action,  the  one  which 
spriDgB  from  the  contract  itself,  has  for  its  ob- 
ject Uie  obtaining  of  payment  The  aeti<m  in 
Twcdution  la  but  snbsloiary,  supplementary:  it 
is  hut  an  extreme  measure  which,  for  want  of 
something  better,  the  law  offers  to  the  litigant 
as  a  last  reaort,  and  despairing  of  the  aitua- 
tion." 

To  the  same  effect,  Baud'ry-Lacantinerie, 
Obll^tlons,  sec.  927,  thus: 

'TThe  resolntiott  beintr  brought  about  only  as 
an  effect  of  the  judgment,  the  contract  continaes 
to  exist  so  long  as  the  judgment  has  not  been 
rendered.  So  that  as  long  as  the  case  is  pend- 
ing the  defendant  is  in  time  to  avtnd  the  reao- 
latiOD  by  eteentins  the  obligation.*' 

Carpentler  and  do  Saint,  Rep.  Juris,  to. 
Vente,  Na  2095: 

"Since  the  resolution  of  the  sale  does  not  take 
place  of  right  the  purchaser  can  av<dd  it  by 
paying  the  price,  after  the  institution  of  mit, 
subject  to  Uabilit7  for  costs.'' 

lAnrent,  rcA.  17,  sec.  135,  says: 

"Oan  the  debtor  prevent  the  resolution  by 
executing  Us  enniementB;  and.  if  so,  up  to 
wltat  moment?  One  answers,  and  with  reason, 
that  the  debtor  may  pay  up  to  the  time  that 
the  judge  pronounces  th«  reaolutlon.  In  effect 
the  creditor  never  has  an  absolute  right  to  re- 
solve the  sale,  for  it  does  not  exist  by  virtue  of 
the  contract,  but  it  is  the  cour^  that  pronounces 
it  from  motives  of  equity,  *  •  •  The  reeolu- 
tion  does  not  become  definitive  until  the  judg- 
aent  haa  acquired  the  authority  of  the  thing  ad- 


judged. The  defendant  may  appeal ;  the  appeal  ' 
deatroya  the  Judgment  of  the  trial  court;  the 
contract  preserrea  its  fotoe.  and,  as  a  conse- 
quence, the  debtor  has  the  xvbt  to  pay  pending 

the  appeal." 

Larombiere,  vol.  2,  p.  SS3,  |  46: 

"The  action  la  Ivought  before  the  court  and 
issue  is  joined.  Tbt  defendant  then  admito  that 
he  has  not  executed  Us  oUigation.  Is  he  rimply 
in  default  of  his  obligation  In  such  manner  that 
he  can  still  execute  it?  This  he  may  as  long 
as  the  case  is  before  the  court  *  *  *  Bven 
Kfter  judgment  of  the  trial  court  which  has 
decreed  the  resolation,  the  defendant  has  only 
to  appeal  in  order  to  place  himself  in  the  posi- 
tion to  execute  his  obligation.  In  a  word,  the 
defendant  is  not  barred  from  the  right  of  paying 
until  the  resolution  is  definitively  adjudicated 
in  favor  of  the  plaintiff ;  that  is  to  say,  when 
the  judgment  which  has  been  rendered  has  be- 
come dttBnitive  and  final." 

Anbry  A  Ran  (5th  Bd.)  voL  4,  |  302,  p.  180: 

'The  defendant  may  execute  his  obligation  up 
to  the  time  that  the  judgment  pronouncing  the 
resolution  becomes  final  and  definitive." 

See  note  83  to  text  abore  cited  as  follows: 
"In  a  case  in  wbldi  tiw  Judge  fixes  the  delay, 
if  after  the  expiration  of  the  delay  a  second 
action  is  necesaary  to  bring  about  the  resolution, 
the  defendant  may  even  pay  pending  the  second 
suit  Indeed,  he  may  pay  during  the  pendency 
of  the  appeal." 

Baudry-Lacantlnerle  on  ObUgationB,  |  927: 
"Section  914 :  The  tadt  resolutory  clause  has 
been  designed  by  the  legislation  as  a  guarantee 
to  the  creditor  against  the  ill  will  of  the  debtor. 
From  this  point  of  view,  it  resembles  the  pcnnl 
clause,  that  only  applies  when  Inexecution  is 
brought  about  by  default  of  the  debtor.  This 
is  settled.  It  is  the  same  with  the  tadt  resolu- 
tory clause;  Having  the  same  object  as  the 
penal  dause,  it  ceases,  as  the  other,  to  have  any  ■ 
application  when  Its  enforcement  would  not 
tend  to  accomplish  Its  object.  The  proviaion 
of  article  1184  of  the  Code  of  Napdeon  being 
of  an  exceptional  nature  must  be  strictly  con- 
strued." 

"Section  917:  l%e  fact  of  demanding  execu- 
tion of  an  obligation  does  not  Imply  renundatlon 
of  the  tadt  resolutory  condition;  that,  as  we 
have  seen,  is  of  a  merely  subsidiary  character. 
Its  utility  appears  only  when  the  party  invoking 
it  cannot  obtain  execution  of  the  contract" 

nie  same  aathor  In  Ua  treatlBe  on  "Sales" 
says: 

"Section  650 :  The  resolution  of  the  aale,  not 
taking  place  of  itself,  the  purchaser  can  pay 
the  price  until  the  resolation  has  be«i  Judidal- 
ly  decreed,  even  pending  the  suit  iHOUght  tqr 
the  vendor  to  enforce  it;  but  be  must  pay  the 
cort  of  the  court  due  to  the  suit  Oan  he  pay 
even  after  the  judgment  whidi  has  pronounced 
the  resolution?  Certainly  not,  if  the  Jodgment 
is  a  final  one.  If  the  Judgment  is  susceptible 
of  appeal,  the  purchaser  can,  on  taking  appeal, 
set  aside  the  resolution  of  the  sale,  by  payment 
at  any  time  until  it  has  been  definitely  decreed." 

From  Fader-Herman,  Code  CItU,  art  11S4, 
No.  68,  we  take  the  following: 
"Inasmuch  as  the  resolution  does  not  take 

?)lace  oF  right  the  debtor  escapes  from  it  by  the 
act  itself  that  he  executes  the  obtigati<ui  be- 
fore the  resolution  is  pronounced,  and  notwith- 
standing the  fact  that  the  suit  for  resolution  is 
pending." 

See  to  same  effect  Aabr7  &  Ran,  vol.  4, 
No.  388,  p.  96,  Laurent,  toL  16,  No.  236.  The 
latter,  at  No.  244  of  same  volume,  says  - 

"Default  is  legal  tardiness.  It  ^vea  certain 
rights  to  the  creditor  as  Img  as  it  oantinoes. 
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Bat  nothing  prevents  the  debtor  from  fulfill- 
ing bis  obllKation  by  tendering  or  deUvering 
the  thine.  For  in  that  moment  he  ceases  to  be 
in  d^olt,  and  as  a  consequence  damasreii  cease 
to  accrue  against  him,  and  the  thing  to  be  de- 
livered ceases  to  be  at  his  risk.  It  goes  with- 
out saying  that  the  effects  already  produced  by 
the  defaiUt  do  not  cease.  The  creditor  is  enti- 
tled to  damages  so  long  aa  the  default  lasts;  if 
the  debtor  executes  the  obligation  the  damages 
already  incurred  continue  to  be  doe." 

See  to  the  nuue  rifeet  Fosler-Herman,  Code 
Civ.  Annotfi.  art.  1130,  Noe.  83,  84.  dtliis  a 
namber  of  text-writers. 

In  lact,  muItlpUcatloii  of  dtatlmu  Is  need- 
less, ataca  there  Is  no  difference  ot  opinion 
on  this  point  In  France. 

The  cmly  ^fference  of  t^tinlon  in  this  mat- 
ter In  France  woold  seem  to  be  on  the  points 
whether  the  damages  to  wUdi  the  debtor  Is 
made  liable  by  the  puttlns  in  default  Inclnde 
or  do  not  inclnde  those  already  saffered  by 
the  creditor  at  the  date  of  the  putting  In  de- 
fault; and  Whetbo'  the  debtw  has  not  yet 
a  "moral  delay,"  within  whidi  to  perftmn, 
after  the  service  of  citation  in  the  case  pro- 
vided for  by  article  1666,  O.  N.,  onr  article 
2563,  Which  reads: 

"If,  at  the  time  of  the  sale  of  immovables,  it 
has  been  stipulated  that,  for  want  of  payment 
of  the  price  within  the  tenn  agreed  on,  the  sale 
should  be  of  right  dissolved,  the  buyer  may 
nevertheless  make  pajrment  after  the  expiration 
of  the  term,  as  long  as  he  has  not  been  placed 
in  a  state  of  default,  by  a  judicial  demand,  but 
aftOT  that  demand,  the  judge  can  grant  him  no 
delay." 

It  may  be  Interesting  to  note  that  putting 
in  default,  as  found  In  our  law.  Is  not  known 
at  common  law ;  and  that  this  court  Yiaa  had 
occasion  more  than  once  to  animadvert  upon 
its  adoptitm  into  our  law,  as  wlH  appear  from 
the  following: 

The  first  case  in  which  this  requirement  of 
potting  in  default  was  invoked  In  our  juris- 
prudence was  Ehwln  v.  Fenwick,  6  Mart, 
(N.  S.)  231.  wher^  the  court,  throus^  Porter, 
J.,  said  of  It: 

"With  the  exception  of  the  case  of  Bryan  v. 
Cox,  3  Mart.  (N.  S.}  574,  which  went  off  on 
another  ground,  this  la  the  Srst  time  in  our  ex- 
perience that  such  a  defense  has  been  offered, 
though  the  cases  in  which  It  might  have  been 
made  have  frequently  presented  themselves.  It 
is  one  which  cannot  but  be  felt  to  have  but  little 
relation  to  the  merits  of  the  case,  and  not  likely 
to  promote  its  equity.  Yet  so  clear  and  positive 
is  our  legislation  on  this  subject  that  we  have 
been  compelled,  though  slowly  and  reluctantly, 
to  come  to  the  conclusion  that  it  must  prevoiL 

'The  doctrine  on  which  it  resta,  like  most  of 
the  others  in  our  jurisprudence,  had  its  origin 
in  the  Roman  law.  In  that  system,  however,  It 
was  limited  in  such  a  manner  as  to  meet,  in 
general,  the  intentions  of  the  parties,  and  was 
entirely  conformable  to  reason  and  common 
erase.  It  was  confined  to  those  cases,  where,  by 
the  terms  of  the  contract,  no  particular  time  was 
fixed  for  the  prnformance,  and  the  necessity  of 
calling  on  the  obligor  before  there  was,  in  the 
eye  of  the  law,  a  breach  of  Us  agreement,  arose 
from  the  consid<rati<m  that  It  was  presumable 
it  was  to  be  discharged  at  the  demand  of  the 
obligee,  and  not  before.  From  Rome,  this  priu- 
dple  was  carried  into  France,  where  it  was  ex- 
toided  to  all  agreements,  whether  a  certain 
period  was  fixed  for  discharging  them  or  not 


The  utility  and  wisdom  of  such  regulations  «re 
certainly  not  obvious  to  this  court.  Bat,  con- 
siderations of  this  kind  belong  to  that  bnacfa  oi 
the  sovemment  which  makes  laws;  not  that 
which  expounds  tjiem.  Our  Legislature  have 
adopted,  ID  its  entire  extent,  the  rules  which 
are  established  in  France,  and  we  have  no  al- 
ternative but  to  enforce  them.  Toulller,  voL  6, 
Ub.  8.  cap.  8,  No.  241." 

In  Sewell  v.  H«nnen,  8  RdK  216,  this  ooart, 
speaking  of  a  'defense  of  not  pnttlng  in  de- 
fault which  on  a  previous  occasion  it  bad 
sustained,  said  that  it  was  "so  tedmlcal,  tliat 
it  is  not  easy  to  give  a  common-sense  reason 
toe  the  conclusion  to  whldi  we  came ;  and  we 
could  only  say,  and  say  It  wifh  an  eipresislon 
of  regret,  sed  Ita  lex  scripta  est" 

In  Sewell  v.  Willcox,  6  Bob.  87,  this  court, 
Bullard.  J.,  said: 

"We  have,  on  more  than  one  occadon,  ex- 

Eressed  our  r^ret  that  such  subtleties  uonld 
ave  foond  their  way  into  the  Code." 

In  Stewart  v.  Paulding.  6  La.  154,  this 
court,  Matthews,  J.,  said  that  Ods  rule  as  to 
putting  in  default  was  "purely  arbitrary." 

In  Berje  r.  T.  &  P.  B.  R.  Oo.,  87  La.  Ann. 
470.  the  court  said:  • 

"This  court  very  early  remarked  the  inutility 
and  unwisdtmi  of  the  requirement  even  in  «aes 
of  paasive  breaches  of  contracts." 

[7]  We  do  not  tlilnk  that  this  requirement 
of  putting  in  default  is  fairly  open  to  these 
reproaches,  since  It  is  dictated  by  the  asms 
si4rlt  of  Justice  which  leads  the  courts  of 
equity  at  common  law  to  grant  further  time 
to  perfcnrm,  and  simply  establishes  into  a 
rule  the  principle  whldi  thus  actuates  these 
courts ;  the  same  whidi  deinecates  the  tak- 
ing of  snap  judgment,  and  hence  compels  the 
creditor  to  ^ve  fair  warning  to  flie  d^tor 
if  he  desires  the  contract  to  be  performed 
strictly  on  tlme»  In  all  those  cases  where  time 
Is  not  matOTlal.  But  If  potting  in  defiralt 
were  to  be  wrenched  from  thb  its  proper 
function  of  giving  warning  in  (wder  that  0ie 
debtor  may  perform,  and  converted  Into  an 
instrument  for  destroying  the  rtg^t  to  per- 
form, it  would  deserve,  and  richly  so,  this 
severe  arraignment  of  It 

[I]  Another  point  upon  whl<ii  the  French 
courts  and  text-writers  are  agreed  is  that  this 
remedy  of  enforcing  the  restAutwy  ccmdltlon 
is  not  a  primary  remedy,  but  only  a  second- 
ary one,  to  be  exercised  only  In  case  the 
primary  cannot  be  made  available.  This  hu 
already  appeared  from  the  extracts  herein- 
above transcribed.  We  will  give  some  fur- 
ther extracts,  as  the  point  is  important 

Pothier,  Vente,  No.  476,  after  calling  at 
tention  to  the  fact  that  the  Roman  law 
not  allow  a  credit  sale  to  be  resolved  for  noo- 
payment  of  the  purchase  price,  proceeds  as 
follows: 

"But  aa  it  often  happens  that  one  cannot  com- 
pel payment  without  considernble  trouble  and 
expense  this  principle  has  had  to  be  departed 
troai,  and  the  vendor  Is  now  allowed  to  demand 
the  resolution  of  the  contract  of  sale  for  noo- 
payment  of  the  purchase  price,  even  In  the  ab- 
sence of  a  clause  that  for  vant  of  payment  of 
the  price  the  sale  shall  he  of  tight  mssolved." 
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It  Is  thnfl  wen  ttiat  ttils  right  to  demand 
the  resolntion  of  the  sale  has  been  allowed 
only  as  a  means  of  obtaining  payment. 

Toalller.  in  his  work  on  Contracts,  ex- 
pressed tlw  view  tbat  by  bringing  suit  to  en- 
force tte  contract,  the  creditor  debarred  him- 
self from  suing  in  resdsslon ;  but  in  his  later 
work  on  PresumptloDs,  vol.  10, 191.  he  frank- 
ly acknowledges  tbat  this  was  an  error  on  his 
part,  and  he  quotes  Meriln  approvingly,  as 
follows: 

"This  results  from  what  I  have  said  in  com- 
menting on  the  proviflODB  of  art.  1184,  which 
are  applicable  to  all  synallagmatic  contracts, 
and  results  more  spedally  stiU  from  article 
1656  (La.  Code,  art  2562),  which,  when  the 
resolution  <^  the  sale  has  not  been  expressly 
stipulated  in  the  contract,  authorizes  the  judge 
to  deczee  it  only  after  the  vendor  has  exhausted 
«T«iy  temedy  for  obtaining  payment." 

Note  what  la  here  said:  The  resolution 
of  tbe  sole  is  allowed  "only  after  the  vendor 
has  exhausted  every  remedy  for  obtaining 
payment."  Can  a  vendor  to  whom  payment 
in  principal,  interest,  and  costs  is  tendered 
and  who  refuses  to  accept  be  said  to  liave  ex- 
hausted every  remedy  for  obtaining  pay- 
ment? 

In  Canal  Bank  r.  Copeland,  IS  La.  79,  this 
court,  in  discussing  the  point  whether  by 
first  bringing  suit  against  the  purchaser  for 
the  purchase  price  the  vendor  did  not  debar 
himself  from  thereafter  bringing  suit  for  the 
r^olutlon  of  the  sale,  said: 

*^rom  the  above  articles,  it  should  seem  that 
a  previous  suit  for  a  specific  performance  of  a 
contract,  far  from  being  a  bar  to  a  subsequent 
actifKi  for  its  rescission,  is  by  our  law  considered 
as  one  of  the  preliminary  steps  to  be  resorted 
to." 

In  Perkins  r.  Ftazer.  107  I*.  883, 31  Sonth. 
773,  this  court  said: 

"The  spirit  of  the  law  is  n^ainst  the  enforce- 
ment of  the  resolutory  conditi<H),  and  in  favor 
«f  the  contract  bcutg  carried  out  if  possiUe." 

[I]  Not  only  does  our  law  In  cases  where 
hnmedlate  performance  Is  possible  and  Is 
tendered  pending  suit  require  the  creditor 
to  accept  it,  but  in  the  case  of  contracts  not 
thus  susceptible  of  immediate  performance, 
it  authorizes  the  Judge  in  bis  discretion  to 
grant  time  in  which  to  perform.  C.  C.  art 
2047. 

[ti]  "By  the  law  of  England,"  says  Ben- 
jamin on  Sales,  book  T,  part  1,  p.  622,  of  2d 
London  Ed.,  "dUfering  in  this  respect  tr<xa 
the  dlvil  law,  the  buyer's  default  in  paying 
the  price  will  not  Justify  an  action  for  the 
rescission  of  the  contract,  unless  that  right 
be  expressly  reserved." 

In  other  words,  the  resolutory  condition 
Is  not  In^lied.  Benjamin  is  dealing  with 
sales  of  personal  property;  but  the  same  is, 
doubtless,  true  in  the  case  of  sales  of  real 
estate  in  the  sense  in  which  the  resolutory 
condition  is  understood  and  operates  in  our 
law. 

The  wisdom  of  its  ad(H>tion  into  our  law 
may  well  be  doabtedL  Tn^long,  in  his  com- 


mentary on  article  1664  of  the  a  N^  our 
artlde  2561,  says: 

"Art.  1664,  which  we  are  now  going  to  ana- 
lyze, is  exceedingly  grave.  To  the  securities  ac- 
corded to  the  vendor  by  the  chapter  on  privi- 
leges, it  adds  the  faculty  of  having  the  contract 
resolved,  notwithstanding  the  changoB  to  which 
real  estate  sold  may  have  been  subjected,  not- 
withstanding the  mortgages  that  may  have  been 
placed  upon  it,  notwithstanding  any  judicial 
sale  that  may  have  been  made  of  it,  notwith- 
standing even  any  distribution  tbat  may  have 
taken  place  of  the  price  of  any  such  sale  among 
the  creiditors  oi  the  vendee  who,  confident  In  the 
common  pledge  of  this  property  have  distribut- 
ed its  vaiae  smong  themselves.  I  have  shown 
in  m^  commentary  on  privileges  and  mortgages 
and  in  the  preface  to  the  first  volume  of  that 
work,  in  what  respect  this  right  to  resolve  the 
contract  tnMnges  upon  the  rights  of  creditors 
and  purchasers,  and  how  it  constitutes  a  cog 
which  the  legislator  has  not  sneeeeded  in  fitting 
into  the  hypothecary  machine. 

"The  jjnnsconsulta  of  Rome  had  conceived  on 
the  subject  at  sales  ideas  less  favorable  to  the 
rights  of  the  vuidor  than  we  have,  but  better 
adapted  in  ticir  results  to  come  in  aid  of,  and 
foster,  individual  credit.  It  Is  not  that  I  think 
that  the  jurisconsults  of  Borne  had  the  least 
idea  in  the  world  of  developing  a  priori  by  eom- 
btnaticHis  id  Jurispmdence  individual  credit 
This  dement  «  pnbnc  prosperity  la  as  yet  quite 
new  in  law,  and  baa  hardly  as  yet  claimed  recog- 
nition in  it  But  in  reality  the  Roman  juris- 
consults had,  without  premeditation  or  schem- 
ing, lighted  upon  a  thetxy  which  may  one  day 
anse  out  of  the  neglect  In  whleh  our  modem 
ways  have  left  it  to  take  a  place  among  the 
plans  ot  reform  Insj^red  by  ue  deidre  to  pro- 
cure for  individual  credit  more  staUlity  ana  se- 
curity." 

How  well  groonded  these  remarks  are  Is 
illustrated  every  day  by  those  cases  where- 
in by  the  enf  oroonent  of  tbe  residntory  con- 
dition the  property  sold  Is  made  to  return 
to  the  vendor  tree  of  the  tncnmbranoes  to 
whldi  It  may  have  becuae  subject  while  In 
the  hands  of  the  vendee. 

[11]  Nothing  can  bring  Into  a  stronger 
light  the  true  spirit  and  Intent  ot  our  law 
in  allowing  at  all  tbe  dlss(dutloa  ot  sales  In 
tbls  manner  ttaan  that  provision  of  artide 
2017  by  which  the  whole  matter  of  allowing 
the  dissolntlon  or  not,  or  ctf  granting  farther 
time  or  not.  Is  left  to  tbe  Judge,  so  fbat  the 
disstdation  of  the  cimtract  never  does  be- 
come a  matter  of  absolute  right  on  the  part 
of  tbe  creditor. 

[It,  II]  The  groond  upfMi  which  the  French 
CMnmentators  base  thems^ves  for  holding 
that  the  debtor  is  In  time  to  perform,  so 
long  as  the  resolutory  condltlmi  has  not  been 
Judicially  declared.  Is  that  until  then  the  con- 
tract has  not  been  dissolved  or  pat  an  end 
to,  but  continues  to  be  in  full  force  and  vigor, 
and  therefore  is  not  only  susceptible  of  per- 
formance, but  calls  for  it  This  ground  ap- 
pears to  be  very  solid.  But  whatever  may 
be  thought  of  it  and  whether  these  ]url8t8 
are  correct  or  not  in  their  view  that  the  con- 
tract remains  open  to  performance  until  then, 
we  do  not  tUnk  there  can  be  in  reason  any 
ground  for  not  holding  that  the  debtor  is  not 
cut  off  from  performance  by  the  formal  de- 
mand made  vjfon  bim  to  perform,  bat  that 
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a  reasonable  time  sboald  be  allowed  him  to 
comply  wltb  tbls  demand.  If  the  Code  had 
Intended  that  putting  in  default  should  have 
the  effect  of  cutting  off  the  right  to  perform 
It  would  have  prestnibed  a  different  mode 
of  putting  in  defoult  than  that  of  demanding 
of  the  debtor  that  he  perform.  What  this 
reasonable  delay  should  be,  would  depend 
naturally,  npMi  drcnmstancra ;  and  we  do 
not  belieTe  It  could  be  unseasonably  cut  short 
by  the  bringing  of  suit  The  brlng^  of  suit 
does  sot  confer  new  rights,  or  take  away 
any,  but  merely  enforces  tluwe  already  ex- 
isting. 

[14}  Especially  in  sales  of  ImmoTables 
should  the  delay  for  performance  not  be  al- 
lowed to  be  cut  off  by  a  putting  in  default. 

Saye  Troplong,  Vente.  No.  667: 

"This  exception  of  article  1183  [oar  article 
^183]  mast  not  be  extended  to  sales  of  movablea 
.accompanied  by  an  express  resolutory  condi- 
tion. In  such  sales  the  reac^otory  condition  ia 
accomplished  by  the  mere  expirataon  of  the  de- 
lay fixed  in  the  contract  The  vendor  has  no 
need  of  caoidng  an  official  notice  to  be  served 
upon  the  vendee  to  pnt  htm  in  deteuU,  and  the 
latter  is  not  allowed  to  pay  after  the  tiine  stipu- 
lated. But  in  sales  of  immovables,  the  law- 
maker has  thought  it  well  to  be  less  rigorous, 
and  here  is  the  reasm  why.  The  resolution  in 
such  a  case  entails  very  grave  consequences,  it 
necessitates  the  payment  of  stamp  dnes,  it  dis- 
turbs possessionB  of  long  standing,  it  affects  the 
rights  ai  third  persons.  Hence,  ne  has  had  to 
adopt  the  ideas  of  prudent  legislation,  and  be 
willing  to  accept  all  that  may  save  the  purchas- 
er and  bis  ass^ns  from  sndi  disturbance,  with- 
out injuring  the  interests  of  the  vendor." 

[II,  16]  Article  1912  of  our  Code  contains 
a  provision  not  found  In  the  Code  Napoleon, 
namely,  that  putting  in  default  "is  a  prereq- 
ulslte  to  the  rescission  of  the  contract" 
The  article  In  full  reads  as  follows: 

"The  effects  of  being  pot  in  default  are  not 
only  that,  in  contracts  to  give,  the  thisg,  which 
is  the  object  of  the  stipulation,  is  at  the  risk 
«f  the  person  in  default  but  in  the  cases  here* 
inafter  provided  fnr  it  la  a  prerequisite  to  the 
recovenr  of  damages  and  of  profits  and  fruits, 
or  to  the  resdsriou  of  the  contract" 

'  The  said  provision  not  contained  In  the 
Code  Napoleon  was  designed  simply  to  settle  a 
point  controverted  under  the  Code  Napoleon 
— whether  putting  in  default  Is  a  prerequi- 
site to  an  action  in  rescission.  Laurent  vdl. 
24,  par.  379;  Dalloz,  Codes  Annotfia,  art 
1184,  No.  66.  It  broug^it  no  change  in  our 
law  from  the  French  law.  The  thou^t  that 
dictated  it  was  the  same  precisely  which 
requires  that  the  debtor  shall  be  put  In  de- 
foult;  L  e.,  shall  be  fully  warned,  before 
damages  can  be  required  of  bim.  Our  law 
provides  that  he  shall  be  pnt  in  default; 
1.  e.,  fully  warned,  before  either  damages 
shall  be  demanded  of  him,  or  the  rescission 
of  the  contract  shall  be  demanded.  This 
merely  In  a  si^iit  of  equity.  This  patting 
In  defknU,  it  will  be  observed,  Is  necessary 
only  In  those  contracts  which  can  be  per- 
formed as  well  at  (me  time  as  at  another, 
or,  to  use  the  common-law  expression,  where 
time  Is  not  of  the  essence.  It  is  not  neces- 


sary In  suits  In  rescission  for  fraud  or  er- 
ror or  for  lesion  beyond  m<4ety,  or  for  any 
other  cause  of  nalltty.   Coifley  t.  VUnt,  10 

La.  386. 

Having  thus  arrived  at  dear  Ideas  on 
these  subjects  of  putting  in  default  and  of 
the  enforc^nent  of  the  lm[dled  resolutory 
condition,  we  are  In  a  better  position  to  re- 
view Intelligently  the  decisions  in  which  tbe 
said  ivoposltion  of  otter  ot  performance  com- 
ing too  late  after  putting  In  default  bas 
been  announced  as  being  good  law. 

The  first  of  these  cases  In  time,  and  tbe 
one  which  has  been  accepted  by  all  tbe 
others  as  authority  for  that  proposition.  Is 
Moreau  v.  Chauvin,  8  Rob.  161.  The  facts 
In  it  were,  as  follows:  Plaintiff  had  bonght 
from  defendant  a  slave  upon  which  reeted 
a  -minor's  mortgage,  the  defendant  enga^ng^ 
to  have  tbls  mortgage  released  within  40 
days.  Defendant  failed  to  cause  the  mort- 
gage to  be  released,  and  i^alntlff,  long  after 
the  expiration  of  the  40  days,  and  after 
repeated  demands,  but  without  observance  of 
the  formalities  {Hrescrlbed  by  the  Code  for 
putting  In  default,  brought  suit  to  rescind 
the  sala  The  court  recognized  that  defend- 
ant had  not  been  pnt  in  d^ult  in  tbe  man- 
ner prescribed  by  the  Code,  or»  in  otta«  words, 
had  not,  l^ally  speaking,  been  put  in  de- 
fault at  all.  In  deciding  the  case  It  said: 

"But  the  counsel  for  the  appellants  urges 
that  the  plaintiff  cannot  maintain  this  action, 
because  he  has  not  put  the  defendants  in  mora, 
pursuant  to  the  several  provisions  of  tbe  Civil 
Code,  which  require  tbu  formality  as  a  pre- 
requisite to  the  recovery  of  damages,  or  the  re- 
scisBion  of  a  contract  Articles  1006,  1906. 
1007.  There  has  not  been,  on  tbe  part  of  plain- 
tiff, a  strict  compliance  with  these  articles,  in 
the  manner  in  wniefa  the  defendants  have  been 
called  upon  to  execute  their  contract;  but  the 
evidence  shows  that  they  were  several  times 
requested  to  have  the  mortgage  erased;  that 
tbe  plaintiff  was  prevented  from  selling  the 
slave,  by  reason  of  this  incumbrance.  •  •  * 
It  appears  to  ub  that  in  a  case  like  the  present 
it  was  not  necessary  to  put  the  defendants  in 
defatdt  in  the  manner  pointed  out  by  the  articles 
of  the  Code  relied  on  by  the  cooneeL  Hm  ob- 
ject of  putting  in  default  is  to  secure  to  the 
creditor  his  right  to  demand  damages,  or  a  dis- 
solution of  the  contract,  so  that  the  debtor  can 
DO  longer  defeat  this  right,  by  executing  or  oflFer- 
ing  to  execute  the  agreement  After  the  debt- 
or has  been  put  in  mora,  bis  offor  to  encute 
his  engagement  comes  too  late,  and  cannot  be 
listened  to.    6  Tonllier,  No.  25S." 

[17]  It  will  be  observed  that  defendant  had 
not  been  put  In  default;  that  be  bad  not 
offered  to  perform ;  nay,  that  It  had  not  been 
in  his  power  to  perform ;  so  that  tbe  proposi- 
tion ot  an  otter  to  perftnrm  coming  too  late 
after  putting  in  default  had  absolutely  noth- 
ing to  do  wltb  the  case,  and  was  the  purest 
obiter.  And  It  wUl  be  observed  further  that 
this  ivopoaltlon  was  thus  quoted  without  any 
apposltatess  whatever  and  without  any  In- 
quiry Into  its  soundness. 

In  the  next  case  In  time  (Morrison  t.  Wlm- 
beil7. 14  La.  Ann.  713)  the  fturts  were  as  fol- 
lows: FlalnUfl  had  sold  a  tract  of  land  to 
d^endant  <m  a  credit,  and,  defoidant  fftlUng 
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to  pay,  plaintiff  brought  suit  to  set  aside 
the  sale  for  nonpayment  ot  tbe  pnrcbase 
price.  Defendant  pleaded  that  be  bad  not 
been  put  in  default,  and  the  court  aastalned 
that  defraise  and  dismissed  tbe  suit.  Plain- 
tiff then  made  a  formal  demand  of  payment 
for  patting  tbe  defendant  in  defanlt,  and 
then,  at  once,  as  we  understand,  renewed 
the  salt.  Defendant  then  tendered  payment, 
and  the  plaintiff  refused  tbe  offer,  as  coming 
too  late  after  default,  and  tbe  court,  on  the 
authority  of  the  Cbauvln  Case  and  of  a 
passage  from  Toulller,  which  we  shall  show 
was  quoted  In  error,  held  that  an  offer  of 
performance  comes  too  late  after  a  putting 
in  default,  and  sustained  plaintiff  to  the  ex- 
tent of  throwing  tbe  costs  on  defendant; 
but,  by  an  exerdae  of  its  discretioa  under 
article  2017  of  the  Code,  compelled  plaintiff 
to  accept  the  offer. 

Tb\B  proposition  of  an  offer  of  perform- 
ance coming  too  late  after  default,  was  thus 
adopted  In  these  two  cases  without  any  dis- 
cussion of  Its  merits,  and,  ai^rently,  with- 
out any  Inqoiry  into  its  soundness,  simply 
and  purely  upon  the  authority  of  two  pas- 
sages from  Toulller.  One  of  these  passages 
we  shall  show  relates  to  a  different  subject- 
matter,  and  was  quoted  in  error;  and  the 
other  was,  as  we  shall  endravor  to  show  and 
we  believe  shall  succeed  In  showing,  was 
misunderstood.  And  upon  no  better  founda- 
tion than  this,  and  with  no  more  examina- 
tion or  discussion  than  this,  was  this  same 
proposition  repeated  in  the  several  other  cas- 
es cited  by  plaintiff's  learned  counsel,  which 
we  now  proceed  to  review. 

Id  Pratt  v.  Craft,  19  La.  Ann.  180  and  Id., 
20  La.  Ann.  291,  tbe  facts  were,  that  In 
I>ecember,  1866,  the  defendant  bad  received 
$1,000  from  the  plaintiff  in  part  payment  of 
13  bales  of  cotton  at  47  oents  per  pound  to 
be  delivered  on  plaintUTs  plantation,  the  re- 
mainder of  tbe  price  to  be  paid  on  delivery 
ot  tbe  cotton.  No  mention  was  made  of  any 
date  for  tbe  delivery.  More  than  a  year  lat- 
er, the  plaintiff  sued  for  $4,000  damages 
because  of  the  nondeliv^  of  the  cotton,  and 
the  defendant  pleaded  that  plaintiff  had  nev- 
er paid  tbe  remainder  of  tbe  purchase  prtoe^ 
and,  bestdes,  had  naro  pat  him  In  de&ult 
The  plaintiff  had  made  repeated  demands 
for  ddlTwr,  but  had  not  obsOTed  tbe  legal 
forms  few  potting  in  default  l!lie  d^ense 
itf  fallaxe  to  pnt  In  default  was  snatalned, 
iod  tbe  salt  dismissed.  Plaintiff  then  made 
formal  demand  for  tbe  purpose  of  putting 
ta  default,  and  tbe  defendant  tendered  the 
ottmi  in  compliance  with  tiie  demand.  This 
was  2  years  after  tbe  date  of  the  contract 
3!be  eonit  beld  fliat  tbe  contract  called  for 
tbe  deUrery  of  ttw  cotton  at  onc^  and  added: 
"Had  the  defendant  delivered  the  cotton  im- 
DKdiatdy  after  the  War,  the  plaintiff  would 
bave  received  It  then,  but  when  the  offer  or 
tender  was  made  it  was  too  late." 

Tbe  coort  then  quoted  from  Morean  t. 
Chaavin,  8  Bob.  lei,  to  tbe  effect  that: 
7180^-88 


"After  tbe  debtor  has  beoi  pot  in  mora,  his 
offer  to  execute  his  enngement  comes  too  late, 
and  cannot  be  listened  to.** 

[ifl]  On  Ito  facts  the  dedBion  is,  of  course, 
perfectly  correct  A  party  under  obligation 
to  deliver  goods  at  onoe  cannot  wait  for 
2  years  notwithstanding  repeated  demands, 
and  then  seek  to  compel  the  other  party 
to  receive  them— especially  after  the  market 
price  of  the  goods  has  falloi  as  rapidly  as 
the  price  of  cotton  did  from  the  high  level  It 
attained  immediately  after  tbe  War.  But 
the  doctrine  of  the  case,  namely,  that  a  par- 
ty under  obligation  to  deliver  foifd.ts  bis 
right  to  deliver,  if  he  waits  until  a  formal 
demand  has  been  made  upon  him  to  deUver* 
cannot  possibly  be  correct 

In  City  r.  Rigney,  24  La.  Ann.  235,  notes  bad 
been  given  for  the  rent  of  a  public  market 
in  pursuance  of  a  lease  stipulating  that  any 
failure  to  pay  the  notes  at  maturity  "shall 
operate  to  annul  and  cancel  this  contract" 
At  the  maturity  of  the  notes  they  were  for- 
mally presented  for  payment  and  were  pro- 
tested for  nonpayment  and  suit  was  brought 
under  said  (Clause  to  cancel  tbe  lease.  The 
defendant  contended  that  be  bad  tbe  right 
to  make  iMyment  at  any  time  before  Judicial 
demand,  basing  himself  npon  article  2563  of 
tbe  Code.  The  court  beld  that  this  article 
had  reference  only  to  tbe  sale  of  immovables, 
and  that  tbe  said  clause  In  the  contract  was 
the  law  of  the  case.  The  court  then  added, 
as  an  additional  ground  of  decision,  that  an 
offer  to  perform  comes  too  late  after  putting 
in  default  and  cited  the  Cbauvln  and  Pratt 
Cases,  and  Toulller.  The  suit  was  distinctly 
founded  upon  tbe  said  clause  of  tbe  leas^, 
and  hence  this  additional  reason  &Y&a  by 
the  court  was  entirely  unnecessary  for  tbe 
dedalon  of  the  case.  If  tbe  case  were  found- 
ed  exclusively  upon  this  propositlwi  of  per- 
formance coming  too  late  after  defanlt,  ite 
doctrine  would  be  that  fidlnre  to  pay  a  note 
on  formal  demand  cute  tlie  debtor  alt  from 
the  right  to  make  payment  on  tbe  next  day, 
or  even  a  few  hoars  later,  and  subjecto  tbe 
contract  In  conslderatton  of  which  the  note 
yeaa  given  to  annollmait;  a  doctrine  wblch, 
we  Imagine,  no  one  would  be  willing  to  stand 
sptLBOt  for. 

In  Enders  t.  Glngraa,  38  La.  Ann.  773, 
plaintiff  was  to  deliver  lumber  at  an  agreed 
price,  and  defendante  wero  to  deliver  fur- 
niture. Plaintiff  defaulted  in  his  contract, 
and  defendante  regularly  put  him  in  default. 
He  then  went  through  the  forms  of  putting 
defendant  in  defatdt  and,  on  the  strength 
of  it  brought  suit  to  annul  tbe  contract. 
Tbe  court  found  that  be  himself  was  In  de- 
fault and  therefore  in  no  position  to  put  the 
defendant  in  default  Tbe  court  cited  with 
approval  Moioau  v.  Cbauvln  and  Morrisfm  v. 
Wlmberly,  supra,  but  tbe  proposition  of  of- 
fer of  performance  coming  too  late  after  de- 
fault^ was  not  involved  in  tbe  case.  The 
case  did  not  present  the  feature  of  there 
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bavlng  been  an  offer  of  performance  after 
putting  In  default. 

[It]  In  Clover  t.  Gottlieb,  50  La.  Ann.  668, 
23  South.  459,  d^endant  agreed  to  sell  a 
plantation  which  he  did  not  own,  and  plain- 
tiff agreed  to  boy  It  The  date  of  this  agree- 
ment was  April,  1896,  and  the  price  was 
(5,720.  The  act  of  sale  was  to  be  passed 
in  March,  1897,  and  plaintiff  was  to  make 
then  a  cash  payment  of  $760.  In  the  mean- 
time, he  was  to  deliver  a  certain  number 
of  horses  In  part  payment.  Defendant  was 
to  deliver  possession  on  the  Ist  of  Januaiy, 
1897.  A  few  days  after  entering  into  this 
tigreement  of  sale,  defendant  secured  from 
the  owners  of  the  plantation  an  agreement  to 
make  title  to  it  In  his  favor  or  in  favor  of 
wbomsoever  he  might  designate  at  any  time 
before  March  1.  1897,  for  $3,300,  of  which 
$760  was  to  be  cash  on  date  of  sale,  and  the 
balance  on  a  credit.  Plaintiff  delivered  the 
horses  according  to  contract,  but  when  the 
first  day  of  January  came,  the  plantation 
had  not  yet  been  acquired  by  defendant,  and 
the  plaintiff  made  repeated  demands  upon 
Mm  In  vain  to  deliver,  and  on  the  18th  of 
January  made  a  formal  demand  for  putting 
in  default.  TbB  next  day  he  brought  suit  to 
annul  the  agreement  of  sale,  and  defendant 
on  that  same  day  tendered  possession,  and 
pleaded  this  tender  In  defense  to  the  suit. 
The  reason  why  defendant  did  not  offer 
sooner  to  deliver  possession  Is  not  stated  In 
the  decision.  It  Is  not  said  there  was  a  re- 
fusal to  deliver.  The  court  decided  against 
defendant  on  the  ground  that  an  offer  of 
performance  comes  too  late  after  putting  In 
default  The  court  apparently  made  no  in- 
quiry Into  the  soundness  of  that  proposition, 
l;ut  accepted  It  as  axiomatic  upon  the  au- 
thority of  the  cases  which  we  have  herein- 
above been  reviewing.  If,  as  stated  In  the 
decision,  the  engagement  on  the  part  of  de- 
fendant was  to  sell  the  property  of  another, 
and  not  merely  to  procure  title  to  the  prop- 
erty of  another,  It  was  null  for  the  reason 
that  the  sale  of  the  property  of  another  Is 
nulL  Charpaux  and  Vallette  v.  Bellocq,  31 
La.  Ann.  169.  But  of  the  ground  upon  which 
the  decision  was  put,  that  by  demanding  d*e- 
Uvery  on  the  18th  the  creditor  cut  the  debtor 
off  from  the  right  to  deliver  on  the  19th,  all 
we  can  say  is  that  it  cannot  possibly  be 
sound. 

In  Woodstock  Iron  Works  v.  Standard  Pul- 
ley Mfg.  Co.,  115  La.  829,  40  South.  236,  the 
plaintiff,  an  Iron  manufacturer,  after  hav- 
ing Ineffectually  made  repeated  attempts  to 
Induce  the  defendant  to  accept  delivery  of 
certain  iron  called  for  by  the  contract,  and 
put  t^e  defendant  regularly  In  default,  sued 
In  damages  for  the  profit  that  would  have 
been  made  under  the  contract  had  delivery 
been  accepted ;  and  the  authorized  represent- 
ative of  the  defendant  in  giving  his  testi- 
mony In  the  case  offered  to  receive  the  iron 
and  carry  oat  the  contract.  The  court  very 
im^erly  Iield  that  the  right  to  damagei 


which  had  thus  accrued  to  plaintiff  could  not 
be  defeated  by  a  tardy  offer  of  performance. 
But  the  court  went  on  and  dealt  with  the 
testimony  of  the  defendant's  authorized  rep- 
resentative as  if  ft  had  been  a  r^lar  suit 
against  plaintiff  to  compel  plaintiff  to  deliver 
the  iron,  whereas  there  was  no  pretense  In 
the  case  of  anything  of  that  kind,  but  simply 
an  ^ort  to  defeat  the  claim  to  damages  by 
the  tendw  of  a  wllUngnees  to  receive  deliv- 
ery. Had  defendant  instituted  a  suit  against 
plaintiff  for  delivery,  plaintiff,  doubtless, 
could  have  defeated  It  not  on  the  ground  of 
putting  In  default  having  cat  off  the  right  to 
perform  (as  a  matter  of  fact  there  bad  been 
no  putting  of  plaintiff  in  default),  but  on 
the  ground  that  circumstances  had  changed 
since  the  time  when  delivery  was  due  and 
was  tendered  under  the  contract 

In  Johnson  v.  Levy,  118  La.  447,  43  Sooth. 
46,  9  L.  B.  A.  1[N.  S.)  1020,  118  Am.  St  Rep. 
378,  10  Ann.  Cas.  722.  which  was  a  salt 
against  the  heirs  of  a  man  for  his  alleged 
breach  of  a  promise  of  marriage,  while  the 
court  dted  approvingly  the  cases  her^- 
above  referred  to,  and  quoted  from  the  case 
of  Moreau  v.  Ghauvln  the  excerpt  herein- 
above transcribed,  It  did  so  merely  in  sup- 
port of  the  proposition  that  by  the  putting 
in  default  a  right  to  damages  accrues  to  the 
creditor,  and  that  this  right  cannot  be  de- 
feated by  ai^  subsequent  offer  to  perform — 
a  proiMsltion  founded  upon  the  provisions  of 
the  Code  upon  the  subject  of  putting  In  de- 
fault and  therefore  unquestionably  sound- 
But  had  the  defaulter  in  that  case.  Instead 
of  dying,  offered  to  carry  out  his  contract 
plaintiff  would  have  been  in  a  poor  posi- 
tion to  sue  in  damages  for  breach  of  prom- 
ise. Her  right  to  such  damages  as  she  had 
suffered  up  to  the  time  of  the  offer  to  per- 
form would,  of  course,  not  have  been  defeat- 
ed by  this  offer,  and  would  have  been  en- 
forceable, if  for  one  cause  or  another  no 
marriage  had  taken  place;  or  If  a  marriage 
having  taken  place,  such  a  suit  were  main- 
tainable by  a  wife  against  her  husband. 

Opposed  to  the  foregoing  cases  is  that 
of  Perkins  v.  Frazer,  107  Ia.  390,  81  South. 
773.  In  that  case  plaintiff  had  accorded  a 
right  <'  way  through  his  land  for  defend- 
ant's irrigation  canal,  and  had  agreed  to  cul- 
tivate a  spedfled  number  of  acres  la  rice, 
and  to  receive  and  pay  for  Irrigation  water 
from  the  canaL  When  the  time  came  for 
furnishing  water  for  the  rice  crop  of  the  sec- 
ond year  of  the  contract  defendant  refused 
to  do  so,  unless  plaintiff  first  paid  a  balance 
that  was  due  on  the  water  furni^ed  the 
first  year;  and  plaintiff  made  a  formal  de- 
mand upon  defendant  for  putting  defendant 
In  default  In  answer  to  this  demand  de- 
fendant announced  that  he  would  not  far- 
oish  water  unlesb  the  amount  due  was  paid, 
and  plaintiff  announced  that  then  be  woold 
consider  the  contract  to  be  at  an  end.  Fear 
days  later,  things  being  intact  and  no  harm 
done,  detendftnt  uuunmoed  tbat  he  lud 
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cbBBced  hla  mind  and  would  furnish  the 
water.  Plalndfl  lield  tUs  offer  to  liftve  come 
too  late  after  deftnlt,  and  dted  tbe  cases 
herelnaboTB  reviewed.  The  court  held  that 
the  putting  In  default  does  not  cut  off  tbe 
right  to  perform;  that  it  does  not  put  an 
end  to  the  contract 

That  dedtion  Is  in  foil  accord  with  the 
Code,  and  with  ttie  views  of  the  SYench 
courts  and  law-writers  on  the  corresponding 
provisions  of  the  Code  Napoleon. 

[20]  The  learned  counsel  for  plaintiff  cites 
Murray  v.  Bemhart,  IIT  ta.  1034.  42  South. 
4S9,  where  the  court  rqteated  this  proposi- 
tion of  offer  of  performance  coming  too  late 
after  d^ult,  and  gave  an  authorl^  tor  it  the 
case  of  Pratt  v.  Craft,  supra.  In  this  Bern- 
hart  Case  there  had  been  no  putting  in  de- 
tsMltj  and  what  the  court  decided  was  that 
in  an  oil  lease,  or,  in  other  words.  In  a  lease 
whereof  tbe  consideration  is  the  develop- 
ment of  tbe  land  for  oil  within  a  fixed  date, 
the  time  tbus  fixed  Is  of  the  essence  of  the 
contract  In  the  sense  of  being  of  so  great 
importance  that  It  Is  to  be  presumed  the 
parties  would  not  have  contracted  without 
it  The  language  used  in  the  decision,  by  the 
way,  would  be  applicable  to  all  contracts,  but 
it  must  be  read  in  connection  with  the  facts 
of  tbe  particular  case.  As  said  by  the  Su- 
preme Court  ot  the  United  States  in  the  case 
of  Bailey  v.  Baker  Ice  Machine  Co.,  239  U. 
8.  268,  36  Sup.  Ct  60,  60  L.  Ed.  — ,  recenUy 
decided: 

"According  to  a  familiar  rule,  •  •  •  this 
language  should  be  regarded  as  restrained  by 
the  areumstoiioes  in  which  it  was  used." 

We  said  we  wouM  Show  that  the  passage 
from  TouIUer  quoted  in  Morrlsm  v.  Wlmber- 
ly,  supra,  was  tbus  quoted  In  error.  The 
court  does  not  give  tbe  derivation  of  the  ex- 
cerpt, and  this  owfinns  us  in  tbe  suspicion 
that  It  was  taken  in  tdlnd  ccmfldence  from  tbe 
brief  at  counsel,  tm  we  are  satisfied  that  if 
the  court  had  had  before  Its  eyes  the  passage 
as  a  wbole  it  would  never  have  quoted  It  as 
it  did.  The  quotatkm  Is  from  Nos.  S67,  568, 
and  660  of  volume  6.  We  will  transcribe 
here  sufficiently  of  the  text  to  show  what 
subject  TonUier  was  discussing,  and  will 
Italicize  the  parts  which  are  quoted  la  tbe 
Wlmberly  Case.  It  will  be  seen  that  the 
point  Toulller  was  dealing  with  was  whether 
in  the  case  of  a  sale  of  real  estate  where  the 
contract  has  stipulated  that  in  the  event  of 
nonpayment  of  the  price  within  the  term 
agreed  on  the  sale  shall  be  dissolved  of  right; 
In  other  words,  whether  in  tbe  case  provided 
for  by  article  1666  of  the  C.  N.  (article  2563 
of  ours)  the  debtor  Is  entitled  to  a  "moral 
delay"  after  citation  in  which  to  perform. 
That  article,  it  will  be  remembered,  provides 
that: 

"Art  2563.  If.  at  the  time  of  the  sale  of  im- 
movables, it  has  been  stipulated  that,  for  want 
of  payment  of  the  price  within  the  term  agreed 
on,  the  Bale  should  he  of  right  dinRoIved,  the  buy- 
er may  Derertbeless  make  payment  after  the  ex- 
piration of  tbe  term,  as  long  as  be  has  not  been 


placed  in  a  state  of  default,  by  a  Judicial  de- 
mand, but  after  that  demand,  Qie  Judge  can 

grant  him  no  delay." 

The  passage  from  Toulller,  omitting  an  ir- 
relevant part,  reads  as  follows: 

"No.  667.  Summary  process  is  available  for 
those  contracts  authentic  in  form  and  importing 
an  order  of  execution  in  the  name  of  the  king. 
*  *  *  If  the  case  be  one  of  a  sale  with  reso- 
lutory condition,  the  vendor  may,  after  the  ac- 
compliRhiiieiit  of  the  condition,  make  a  legal  ten- 
der in  restitution  of  tbe  price  to  the  purchaser, 
and  at  the  same  time  cause  a  Judicial  demand  to 
issue,  and  a  eummons  to  abandon  possession  in 
default  by  which  the  vendor  will  be  put  in  pos- 
session by  the  court. 

"No.  568.  If  the  contract  provides  that  no  pat- 
ting In  default  shall  be  necessary,  the  purchaser 
can  no  longer,  after  this  judicial  demand,  do 
away  with  the  effeots  of  the  default,  nor  prevent 
the  resolution  of  the  contract,  by  offering  to  pay 
at  tbe  time  of  the  judicial  denuind.  If  the  con- 
tract does  not  so  provide,  if  It  only  provides  that 
the  coDtract  shall  be  resolved  of  ngbt,  or  from 
the  mere  expiration  of  the  term  for  payment,  the 
purchaser  may  prevent  the  resolution  by  paying 
immediately,  at  the  moment  itself  that  be  is  cit- 
ed. //  he  does  not  pay  immediatelv,  the  retolu- 
tion  of  the  contract  accruet  in  favor  of  the  ven- 
dor, without  the  purchaser  heing  altowed  to  do 
ateay  with  the  default  by  tardy  offen  swbse- 
vuent  to  the  [udicial  demand. 

"No.  669.  However,  very  estimable  juriscon- 
sults have  thought  that  the  summons  did  not 
have  tbe  effect  of  patting  the  debtor  immediately 
in  default ;  that  its  sole  effect  was  to  noti^  the 
debtor  to  pay ;  that  a  moral  delay  sufficient  to 
afford  him  an  opportunity  to  perform  had  to  be 
allowed  bim,  and  that  this  delay  could  not  be 
less  than  24  hoars.  This  opinion  appears  to  us 
to  be  manifestly  erroneous;  it  is  contrary  to 
the  text  of  artlde  1656  which  prohibits  the 
Judge  from  granting  any  delay  after  the  debtor 
has  been  put  in  default  by  a  ;judicial  demand- 
contrary  to  article  113d  which  provides  that 
the  debtor  is  put  in  default  by  a  summons  or 
other  equivalent  act,  and  even  without  the  need 
of  any  demand,  when  the  creditor  is  dispensed 
from  It  by  the  contract ;  and,  finally,  it  is  con- 
trary to  the  spirit  of  the  Code  as  manifested 
by  articles  1163,  1667,  1661.  Tte  Code  hos  but 
followed  the  dictates  of  reason  and  of  exfict 
justice  in  desiring  that  contracts,  which  are  the 
law  of  the  ^mes,  should  be  literally  carried 
out.  ^e  object  of  the  demand,  as  we  have  al- 
ready observed,  is  to  establish  that  the  debtor  is 
in  default,  because  of  his  failure  to  have  kept  his 
money  ready  against  the  day  of  payment ;  i* 
ha*  the  same  effect  as  a  protest,  leKioh  is  noth- 
ing eJs0  than  »  demand  dettined  to  make  pai- 
ent  the  failan  to  pa^  •  note  er  Un  o/  e»- 
change.^ 

V\  Tbus,  It  is  seen,  Toulller  was  not  deal- 
ing with  ordinary  putting  in  default,  which 
Is  nothing  more  than  a  demand  that  the 
debtor  do  perform,  and  from  tbe  effects  of 
which,  except  as  to  those  already  accrued, 
the  debtor  may  relieve  himself  by  an  offer 
of  performance  so  long  as  the  rescAution  of 
the  contract  has  not  been  decreed  by  a  final 
Judgment  (the  rendering  of  which  Judgment 
is  entirely  within  the  discretion  of  Judge  In 
so  far  as  mere  time  Is  concerned) ;  but  was 
dealing  with  the  putting  In  default  that  re- 
sultii  from  a  dtatlon  In  a  suit  In  resolution 
under  article  2563,  which  provides  that  the 
debtor  may  perform  so  long  as  a  Judicial  de- 
mand has  not  been  made  upon  him — unmis- 
takiogly  implying  that  after  sucb  Judicial 
demand  be  can  no  longer  perform.  That  the 
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Judldal  danand  In  sach  a  cue  -when  tSse  les- 
olutoiy  condition  1b  «qir«B8  and  takes  iflace 
of  right  bMB  no  analogy  with  tbe  ordinary 
mfttlns  In  default  In  a  case  where  the  rrao- 
lutory  condition  la  merely  Implted,  and  takes 
place  only  after  having  beoi  decreed  by  a 
final  Judgment,  Is  perfectly  plain;  and  that 
die  court  dted  thte  passage  In  error,  and 
probably  without  having  read  the  whole  of 
It  but  <ai]y  the  qaoted  part  (taken  probably 
from  Uw  brief  of  oonnsel),  is  also  perfectly 
plain.  Upon  sach  an  error  as  this  Is  this 
Wlmberly  decision  in  part  founded.  It  Is 
also  founded  upw  the  obiter  dictum  In  the 
Moreau  t.  Chauvin  Ohse,  whldi  dictum  is  the 
result,  as  we  beUeve  we  can  show,  of  a  mis- 
oonstructLon  of  another  passage  of  the  same 
work  of  Toullier.  That  passage,  transcribed 
as  a  whole,  reads  as  follows: 

"No.  264k  After  haTing  seen  how  the  debtor 
may  be  pat  in  default  we  most  see  what  are  the 
effects  of  the  default,  and  how  It  may  be 
avi^ded. 

"The  wSetA  of  the  default  Is  to  confer  upon  the 
creditor  an  acquired  right  to  the  fndts  of  the 
thing  and  to  the  penalty  incurred  from  failure 
of  execution,  to  indemni^  or  damages,  and  to 
tbe  increased  value  whidi  the  thing  to  be  de- 
livered may  have  acqnired  since  tbe  default  if 
it  has  perished  since  then.  Before  the  default 
there  existed  only  the  priDCipal  obligation  to 
give,  to  do  or  not  to  do;  but  from  the  moment 
tbe  debtor  has  been  put  in  d^ult,  he  is  sub- 
jected to  the  accessory  (d)U|atioii8  of  tibe  resti- 
tuti(»i  of  tile  fruits,  M  the  penalty  incurred,  and 
of  damages. 

"No.  !&6.  The  creditor  tiaving,  aa  an  effect  of 
the  default  of  the  debtor,  acquired  a  right  to 
the  accesBory  obligations  of  which  we  have  just 
spoken,  it  follows  from  this  that  the  latter  can 
no  longer  liberate  himself  from  these  obUgations 
by  offering  to  perform  the  principal  obligation ; 
his  tardy  offers  can  no  longer  be  received  with- 
out tbe  consent  of  the  creditor,  who  has  the  op- 
tion either  to  cause  the  contract  to  be  resolved, 
in  order  to  confine  himself  to  the  damages  re- 
sulting fr<Hn  the  inexecution,  or  to  demand  the 
execution  without  prejudice  to  Ms  right  to  the 
damages  resulting  trom  the  deli^." 

While  Toullier  does  say  here  that  the 
debtor's  "tardy  ofCera  can  no  Itmger  be  re- 
ceived without  the  consent  of  the  creditor, 
who  has  the  optirai  to  cause  the  contract  to 
be  resolved,"  and  therefore  apparently  says 
and  apparently  means  that  the  putting  In  de- 
fault, ipso  facto,  and  presto,  as  it  were,  cuts 
off  the  right  of  the  debtor  to  perform,  he  did 
not  mean,  and  cannot  possibly,  have  meant, 
anything  of  that  kind.  He  had  but  Just  de^ 
taUed  what  were  the  effects  of  putting  in  de- 
fault, and  In  doing  so  he  bad  not  mentioned 
this  one,  which  would  have  been  the  most  Im- 
portant of  all,  the  one  most  obviously  needing 
to  be  mentioned,  If  it  had  been  one  of  these 
effects.  Had  he  meant  anytliing  of  that 
kind  he  would  have  been  the  one  solitary 
jurist  in  his  country  entertaining  such  a 
view.  Read  in  the  light  of  other  parts  of 
his  own  work,  and  In  the  light  of  the  writ- 
ings of  the  other  commentators  on  the  Code 
Napoleon,  this  passage  loses  all  ambiguity. 
He  means  notliing  more  than  what  la  ex- 
pressed in  the  first  part  of  tbe  same  sen- 
tence, namely,  that: 


"The  creditor  having,  as  an  effect  of  the  put- 
ting in  default  of  tbe  aebt<n-,  an  accrued  ri^ht  to 
the  accessory  obUgatttms  just  mentioned,  it  fol- 
lows that  the  latter  cannot  liberate  himself  from 
these  obligations  by  offering  to  execute  die  prin- 
cipal obligation." 

He  Is  here  giving  his  opinion  upon  a  con- 
troverted point,  some  writers  having  main- 
tained that  by  performing  the  principal  ob- 
ligation the  debtor  relieved  himself  from 
these  accessory  obligations  also.  When  he 
adds  that  tbe  creditor  has  the  opti<Mi  of 
causing  the  contract  to  be  resolved,  or  to  in- 
sist on  performance  he  is  merely  stating  what 
the  creditors  may  do  In  case  the  debtor  does 
not  voluntarily  perform  after  the  putting  in 
default.  He  could  not  possibly  have  meant 
that  the  calling  upon  the  debtor  to  perform 
would  have  tbe  effect  of  destroying  his  right 
to  perform.  Any  one  reading  the  wtiole  of 
bis  ccHomentary  upon  this  matter  of  putting 
in  default  cannot  fall  to  observe  that  he  has 
no  intention  whatever  of  expressing  any  dis* 
sent  from  the  prevailing  sentiment  on  this 
point,  of  the  right  of  the  debtor  to  perform 
after  default,  in  all  those  cases  where  time 
is  not  of  the  essence;  and  that  tbe  sole  ef- 
fect of  putting  in  default  is  to  fa^en  npon 
the  debtor  the  consequences  of  his  tardiness, 
and  not  to  cut  off  the  right  to  perform.  The 
legal  situation  after  putting  In  default  to  ex- 
pressed by  Fnzler-Herman,  at  Nos.  33  and  IM 
of  note  to  article  1139,  as  follows: 

"82.  The  general  rule  is  that  the  default  once 
incurred  by  the  debtor  accrues  immediately  to 
the  creditOT.  But  the  debtor  may  be  released 
from  it  eitho:  by  his  own  act  or  that  of  Ute  cred- 
itor. 

"33.  The  default  Is  done  away  with  by  the  act 
of  the  debtor  when  he  malces  a  real  tender  to 
tbe  creditor  followed  by  a  deposit  It  wiQ  be 
noted,  however,  that  this  tender  and  deposit 
arrest  the  effects  of  the  d^ult  only  tor  thm  fu- 
ture and  leaves  them  in  full  toK»  so  far  con- 
cerns tbe  past." 

In  snroort  of  this  tHe  anttumtfes  are  dt- 
ed, and  among  them  the  very  passage  from 
Toullier  wbldi  we  have  transcribed  abov& 
All  of  the  Frentih  writers  agree  tbat  the 
debtor  may  prev«it  tbe  dissolution  "at  die 
contract  by  an  alter  to  perform.  What  they 
differ  on  is  as  to  whether  die  llaUUty  fas- 
tened np<m  him  1^  the  putting  in  de&nlt 
includes  the  damages  already  accrued  at  the 
time  of  the  default  Bee  Laurent,  voL  17, 
p.  136.  Carpentier  and  du  Saint,  vo.  Dam- 
ages, No.  5,  expresses  the  prevslUng  opinion 
on  that  point  as  follows: 

"It  is  to  be  noted,  however,  that  consignment 
arrests  tbe  effects  oC  the  default  only  for  the  fu- 
ture, and  leaves  in  fall  boot  those  already  ao- 
crued  at  the  time  of  tite  consignment," 

See  Demolombe,  voL  24,  No.  5SS;  Duran- 
ton,  vol.  10,  No.  448. 

And  Toullier  in  the  above- transcribed 
passage  means  no  more  than  to  range  him- 
self on  that  side  of  tbe  controversy. 

[22]  It  would  seem  to  stand  to  reason  that 
putting  in  default  can  have  no  greater,  or 
other,  effect  than  to  create  a  l^al  jdtuation 
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in  wbldi  a  debtor  Is  In  d^nlt  Now  axtleie 
1883  pMTides  tiut: 

"Wben  the  breach  has  been  paaaiTe  only,  dam- 
ages an  dn«  from  the  time  that  tiie  debtor  baa 
been  init  in  deftialt" 

And  aittcU!  1935  provides  that: 

"Hie  damages  dns  tor  delay  In  Oie  perform- 
ance of  an  obligation  to  paj  numef  are  called 
interest" 

And  article  1838  provides  tliat: 
"All  debts  shall  bear  interest  •   •   •  from 
the  time  tbey  become  dae." 

It  resnlts  from  these  articles,  In  combina- 
tion, therefore,  that  the  debtor  oi  a  sum 
of  money  Is  in  default  from  the  time  pay- 
ment becomes  due.  Now,  If  It  were  true 
that  a  debtor  in  default  Is  no  longer  In  time 
to  perform,  wonld  not  the  logical  conclusion 
be  that  the  debtor  of  a  money  debt  Is  no 
longer  In  time  to  pay  after  the  maturity  of 
the  debt  This  would  go  to  show  that  a 
debtor  Is  still  in  time  to  perform  after  he 
bas  been  pat  In  default 

[23]  By  article  2663  of  the  Code  a  buyer  ot 
real  estate  who  has  stipulated  in  the  contract 
that  the  sale  AaU  be  dissolved  of  right  In 
case  he  does  not  pay  the  price  within  the 
term  agreed  on,  may  nevertheless  make  pay- 
ment after  the  expiration  of  the  term  as  tong 
as  a  Judiidal  demand  has  not  been  made  up- 
on him,  of,  In  other  words,  as  long  as  dta- 
tioD  has  not  been  served  upon  him.  Now, 
will  it  be  seriously  argued  that  the  buyer 
has  this  time  when  the  resolutory  cmidltion 
has  item  expressly  stipulated  and  takes  place 
of  light;  but  that  he  has  not  this  time  when 
the  resolutory  condition  bas  not  been  stipu- 
lated but  is  only  Implied  and  does  not  take 
place  of  right,  or  at  all  until  decreed  by  a 
final  JndgmoitT  If  such  Is  the  law.  vendors 
may  well  beware  stipulating  tlie  rettdntfay 
condition  expressly,  for  the^  are  better  off 
if  they  leave  It  simply  indued.  Bat  that 
such  is  not  tlM  law,  and  cannot  possibly  be, 
need  luudly  be  stated,  as  It  ought  to  go  with- 
out saying.  Plainly,  the  distinction  is  tlils: 
That  where  the  readluttny  conditton  has  been 
ezpresdy  ■tJ^fUlated  uid  takes  place  of  r^t 
the  pniciiaaer  has  until  offldal  demand  In 
vhlch  to  pay;  bat  wboe  It  is  only  ImpUed 
and  talus  place  only  as  the  result  of  a  final 
Judgment,  he  lias  until  final  Judgment  in 
irtilditopay. 

That  conduidon  Is  one  as  to  whicb  tbue 
is  not,  and  never  was,  any  difference  of  opbir 
Ion  among  file  courts  and  law-writers  of 
Vtaaee.  It  is  one  for  the  omtiary,  ot  whldi 
ttera  la  abwdnt^  no  foundation  in  the  Code; 
but  wtaidi,  on  Uie  contrary.  Is  irreconcilable 
with  those  prorlslons  of  the  Code  by  whldi 
the  manner  of  putting  in  deftinlt  is  prescribed 
and  the  efl^ects     It  are  declared. 

[24-21]  The  learned  counsel  for  plaintiff 
ai^es  that  because  of  the  d^endantfs  de- 
lays In  paying,  and  because  he  sougbt  to 
nodermlne  the  title  to  the  property,  further 
time  should  not  be  granted  him.  If  defend- 
*iA  were  seeking  further  time,  i^cii  he 
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is  not,  the  fket  Out  he  had  been  dUatwy  or 
delinqumit  in  Us  paymmt  would  not  be  a 
reason  for  not  allowing  further  time.  If 
that  weve  a  reason,  the  same  resson  would 
ain^ly  In  all  cases,  and  tlia  omseauoice  would 
be  that  further  tlma  would  never  be  granted. 
As  for  seeking  to  undermine  the  tide,  we 
find  no  foundation  whatever  in  the  facts 
for  sudi  an  accusation.  The  facts  In  that 
ccnmecUon  are  these:  PlalntUTs  vendm' 
acquired  the  property  from  a  Birs.  McQueen, 
a  widow,  who  had  acquired  It  during  her 
marriage,  and  during  the  existence  of  the 
commtmity  of  acquets  and  gains,  without 
Rny  moitlon  having  bew  made  in  the  act, 
as  we  understand,  of  the  acquisition  having 
l>een  made  for  her  separate  Interest  as  an 
investment  ot  her  parai^emal  funds  of 
whicb  she  bad  the  administration,  and  this 
apparent  flaw  In  the  title  having  been  dis- 
covered, defendant  sought  in  a  quiet  way  to 
discover  who  and  where  the  heirs  of  Mrs. 
McQueen  were,  so  as  to  perfect  the  title.  If 
necessary — the  pr<^rty  having  Increased  in 
value  as  the  result  both  of  his  improvements 
upon  it  and  of  the  natural  Increase  In  the 
value  (tf  property  in  that  neighborhood,  and 
he  being  therefore  anxious  to  perfect  the 
title.  This  cloud  upon  the  title,  and  any 
efforts  the  defendant  may  have  made  to  re- 
move it,  Instead  of  being  a  reason  for  de- 
fusing him  farther  time  In  which  to  pay. 
would  be  a  full  Justlficatlcm  to  him  for  re- 
fusing to  pay.  Article  2657,  a  O.  And  Is  a 
peremptory  defense  to  an  action  for  rescis- 
sion.  39  Cyc  1371. 

[27]  But  we  repeat,  the  defendant  is  not 
asking  for  further  time.  Further  time  is  not 
necessary.  He  Is  simply  asking  that  plain- 
tiff be  compelled  to  accept  a  tender  of  pay- 
ment that  has  been  and  la  being  made  to 
him.  There  Is  a  vast  difference  betwe^  ask- 
ing for  further  time  In  which  to  peTtona  a 
contract,  and  asking  that  the  plaintiff  be 
complied  to  accept  immediate  and  full  per- 
formance of  the  contract  In  an  a^ravated 
case  of  delay  this  coort,  qteaklng  ttuongh 
Justice  White,  said: 

"We  Me  no  reason  to  rescind  a  sale  on  the 
groDDd  of  nimoompliance  with  the  cmdition 
thereof  wbm  a  full  performanos  is  tendered  in 
answer  to  the  snit'  Charpanx  v.  Valletto  ft 
Bellocq,  81  La.  Ann.  160. 

And»  indeed,  tt  would  take  strong  eyes  to 
see  any.  Eyes  strengtheoed  by  the  de^re  to 
pR^t  by  the  increased  value  accrued  to  the 
proper^  fnHn  the  improremoits  pat  upon  It 
and  by  natural  increase. 

The  teamed  counsd  tor  plaintiff  does  not 
make  the  point  tliat  the  citation  of  the  de- 
fendant in  the  case  had  the  effect  of  con- 
ferring any  rights  upon  his  client  that  the 
latter  did  not  have  before,  or  of  taking  away 
from  defCTdant  any  rights  that  he  had  be- 
fore ;  bat  we  have  thtvight  that  we  might  as 
well  note,  in  passing,  that  if  such  a  conten- 
tion were  made  It  would  certainly  be  without 
merit  There  would  be  found  nothing  In  the 
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Ciode  npOD  wlildi  to  base  It  Tbe  Oode  at- 
tribntea  each  an  effect  to  dtatloD  only  tbe 
case  where  the  reaolQtory  condlttoa  boa  been 
ezpreesly  sUpalatod  In  tbe  act  of  aale. 
Tbe  Jndgm^t  appealed  from  la  tberefMe 
.  set  aalde,  and  the  plalntUTs  snlt  1b  ordered 
to  be  dlamlssed  npm  the  defendaat'a  deposit- 
ing In  court,  subject  to  the  orders  of  plain- 
tiff, fbt  amoant  due  ttie  jOalntlff  in  capital 
and  interest,  and  npcm  hla  paying  all  the 
costs  Incnrred  in  this  salt  np  to  the  time  of 
the  tender  heretofore  made  by  him  to  plain- 
tiff. All  other  costs  to  be  paid  by  plalntlfl. 

MONROE,  a  J.,  ctmcnrs  In  the  decree^ 

On  Application  for  Rehearing. 

PROVOSTY,  J.  The  decree  In  this  case  Is 
amended  so  as  to  read  as  follows : 

The  Judgment  appealed  from  Is  therefore 
set  aside,  and  the  plaintiff's  suit  Is  ordered 
to  he  dismissed,  upon  the  defendant's  de- 
positing Id  court,  subject  to  the  order  of  the 
plaintiff,  within  10  days  from  the  Cling  of 
this  Judgment  In  the  lower  court,  the  capital 
of  the  amount  due  plaintiff,  as  well  as  all 
Interest  accrued  on  said  capital  np  to  the 
time  such  deposit  shall  have  been  actually 
made;  the  assumpsit  by  defendant  of  the 
notes  executed  by  plaintiff  in  favor  of  Law- 
rence to  remain  unaffected  by  this  suit.  De- 
fendant to  pay  all  costs  Incurred  In  this  suit 
up  to  the  time  of  the  tender  heretofore  made 
by  him  to  plaintiff.  All  other  costs  to  be 
paid  by  plaintiff.  In  case  of  failure  of  de- 
fendant to  bare  made  such  actual  deposit 
within  such  10  days,  then  tbe  Judgment  ap- 
I>ealed  from  to  stand  affirmed  and  subject  to 
execution. 

Rehearing  refused. 


(130  LaJ 

No.  20411 

HYUAN  T.  HIBIHtNIA  BANK  &  TRUST 
CO.  ec  aL 

(Supreme  Ooort  of  Louisiana.   March  20,  1916. 
Rehearing  Denied  AprU  24,  1016.) 

(SpUabuM  by  Editorial  SUttf.) 

L  Lahdlobd  and  Tekakt  ^2S1^— Bbht— 
Lien— Bbuotai.  or  Pbopbbtt. 

A  bank,  which  did  not  assume  pavment  of 
the  rent  of  leased  premises,  was  liable  to  the 
lessor,  suing  ex  delicto,  for  removing  and  selling 
goods  of  the  snccessor  of  the  lessee  on  tbe  leased 
premises  pursuant  to  omspiracy  with  the  suc- 
cessor. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  |  1027;  Dec.  Dig.  «=» 
261(2).] 

2.  Lanoiabd  ANn  Tenant  ^=>26](2)— Bknt— 
Lien— Beuotai.  op  Peopertt— Oonspibact. 
Where  a  company  which  absorbed  another 
company,  lessee  of  premises,  taking  over  all  its 
assets,  as  well  as  the  posaesaion  of  the  leased 
premises,  pledged  the  goods  on  the  leased  prem- 
ues  to  its  creditor  bank,  which  conspired  with 
it  to  deprive  the  landlord  of  his  lessor's  right  of 
pledge  and  privilege  on  the  goods*  so  removing 


and  selling  them,  the  bank  applying  the  pro- 
ceeds to  tbe  payment  of  its  debt  to  an  amount 
more  than  sumaent  to  pay  the  landlord's  claim 
for  rent,  knowing  that  its  debtor  company  was 
insolvent  and  that  the  only  possible  cnance  the 
landlord  had  of  making  good  his  claim  for  rent 
was  against  the  property  removed  and  sold,  the 
bank  and  the  company  committed  an  action- 
able tort,  since  the  landlord's  right  of  pledga 
and  snperior  privilege  was  property,  and  illegal- 
ly depriving  him  of  it  by  t^nspiracy  was  a  vio- 
lation of  h&  rights,  and  a  tort. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Oant.  Dig.  f  1027;  Dea  Dig.  «=» 
251(^.] 

8.  LnoTATioN  or  Aonons  «=»104(1)  —  Pw- 
bcbiption  —  intxbbupnok  of  psbioo  — 
fbaudui.ent  cohckauisht  ow  cause  ov 

Action. 

Where  a  bank  and  Its  debtor,  successtHr  of 
anotlier  company,  paid  rait  for  the  premises 
leased  by  such  other  company  to  lull  the  land- 
lord  into  a  false  security  and  keep  blm  from 
discovering  that  they  were  removing  from  the 
premises  goods  subject  to  his  lessors  right  ot 

{•ledge  and  privilwe,  the  prescriptive  period  ot 
imitation  to  the  landlord's  action  for  tbe  tort 
committed  upon  him  began  Co  run  from  the  date 
of  the  last  payment  of  rent,  since  one  who  by 
some  act  succeieda  in  coicealing  from  a  creditor 
his  cause  of  action  cannot  be  allowed  to  reap 
the  l>enefit  of  his  own  wratg. 

[Ed.  Note.— F(ff  other  cases,  sea  LdmlUtloii 
of  Actions,  Cent.  Dig.  S  BU;  Dea  Dig.  «=> 
104a).] 
O^^ell.  J.,  dlssentfaig. 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Fred  D.  King,  Judge. 

Suit  by  Henry  Hyman  against  the  Hlber- 
nla  Bank  &  Trust  Company  and  another. 
From  a  Judgment  for  defendants,  plaintiff  ap- 
peals. Judgment  set  aside,  plea  of  no  cause 
of  action  overruled,  plea  of  prescrli>tion  re- 
fused to  merits,  and  case  remanded. 

Howe,  Fenner,  Spencer  &  Cocke,  of  New 
Orleans,  for  appellant  Charles  Rosen,  of 
New  Orleans,  for  appellee  J.  G.  Wolff  Co. 
McOloskey  ft  Benedict,  of  Nev  Orieans,  fW 
appellee  Hlbemla  Bank  ft  Trust  Co. 

provost;,  J.  Plaintiff  brings  this  salt 
sounding  In  damages  ex  delicto  against  J. 
C.  Wolff  Company  and  tbe  Hlbemla  Bank  ft. 
Trust  Company  on  tbe  allegation  that  they 
conspired  tt^ther  to  remove  from  leased 
premises  goods  upon  which  he  had  a  lessor's 
privily  and  right  of  pledge  for  the  aecnrlty 
of  the  payment  of  rent  doe  him.  Amonnt 
Is  claimed  equal  to  the  rent  dneu 

naintifl  alleges  that  his  lessee,  J.  L.  M<h^ 
rison  ft  Co.,  was  absorbed  by  tiie  defendant 
J.  O.  Wolff  Co.,  and  all  its  assets,  us  well 
as  the  possession  of  Uie  leased  prendsea,  tak- 
en over;  that  J.  C!.  Wolff  Ca  pledged  the 
goods  on  the  leasetf  premises  to  its  oode- 
fendant,  the  Hlbemla  Bank  ft  Trust  COb,  and 
that  these  two  conspired  together  to  deprive 
him  of  his  lessor's  right  of  pledge  and  priv- 
ily on  the  goods  on  the  leased  fwonlses, 
and  In  pursuance  of  said  conspiracy  removed 
and  sold  these  goods,  tbe  Hlbemla  Bank  ft 
Ti-ust  Company  attributing  tbe  proceeds  to 
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the  payment  of  its  debt  to  an  amount  more 
tbaa  sufficient  to  pay  Ms  said  claim,  knowing 
all  the  while  that  the  said  J.  C.  Wolff  Co. 
was  insolvent,  and  that  the  only  possible 
chance  he  had  of  making  good  bis  said  claim 
for  rent  was  agalnat  the  property  thus  re- 
moved and  sold. 

The  defendants  ioterposed  an  exception  of 
no  cause  of  action. 

[13  In  support  of  this  exception,  the  lean^- 
ed  counsel  fbr  the  bank  argue  that  the  de- 
fendant bank  did  not  assume  the  payment  of 
this  rent,  and  tbat  therefore  there  Is  no 
cause  of  action. 

This  argnmeot  would  have  force  if  the 
plaintiff  were  suing  ex  contractiu  But  he  ii 
not.    He  is  suing  ex  delicto. 

[2]  Next,  the  same  learned  counsel  ai^e 
that  the  conspiring  by  one  creditor  with  a 
debtor  to  deprive  another  creditor,  or  a  su- 
perior right  which  he  has  by  law  over  the 
property  of  the  common  debtor,  does  not 
ctHistltute  an  actionable  tort 

In  support  of  the  same  exception  the  learn* 
ed  counsel  for  J.  C.  Wolff  Co.  argue  broad- 
ly that  the  pledgee  of  goods  subject  to  a 
lessor's  right  of  pledge  and  privily  has 
the  right  to  remove  them,  subject  only  to  the 
rlg:ht  of  the  lessor  to  seize  them  within  15 
daye  from  their  removal,  provided  they  have 
not,  after  their  removal,  been  transferred  to. 
some  third  person  ignorant  of  the  lessor's 
rights. 

These  arguments  are  utterly  wUboat  foun- 
dation in  law.  The  law  is  that: 

"Every  act  whatever  of  man  that  causes  dam- 
age to  another  obliges  him  by  whose  fault  it 
happened  to  repair  it." 

If  by  the  unlawful  act  of  the  two  defend- 
ants the  plaintiff  has  been  deprived  of  a 
right  which  he  had,  and  thereby  has  sus- 
tained a  loss,  the  deftsndanta  are  bound  to 
repair  it 

There  can  be,  under  the  allegations,  no 
question  but  that  plaintiff  has  sustained  the 
loss,  and  that  It  has  been  caused  by  the 
act  of  the  defendants;  the  only  question, 
therefore,  must  be  whether  the  act  was  un- 
lawful. 

That  question  was  considered  in  Dennis- 
town  V.  Malard,  2  La.  Ann.  14.  In  that  case 
a  lessee  sought  to  prefer  the  claim  of  his 
vendor  to  that  of  his  lessor,  and,  after  the 
goods  had  been  removed  and  sold  by  the 
creditor  thus  sought  to  be  preferred,  the  les- 
sor brought  suit  against  this  creditor,  and 
was  given  Judgment  for  the  amount  of  his 
rent  The  principle  of  the  case  la  announc- 
ed in  these  words: 

'It  cannot  be  contended  that  Hunt  &  Co.  [the 
oeditor  aoo^t  to  l>e  preferred]  coold  place 
themselves  in  a  better  position  by  fraudnloitly 
removing  the  goods  beyond  the  landlord's  reaco 
.and  fnistratiiig  Us  search." 

In  Worrell  Viewers,  30  La.  Ann.  204, 
the  court  said; 

*vrhe  rights  oC  the  lessor  caunot  be  affected  by 
a  sale  made  by  a  lessee  to  one  of  bis  creditors, 
■ud  a  frandalent  removal  of  the  property  from 


the  leased  promises  1^  an  agent  of  the  purchaser 
for  the  purpose  of  placing  it  beyond  the  land- 
lord's reach^'  (citing  Dennlstown  T.  Malard,  2 
La.  Ann.  U). 

Dennlstown  t.  Atalard.  2  La.  Ann.  14,  vss 
inferentlally  approved  in  De  Egtma.  t.  Jack- 
sou.  &  La.  Ann.  480,  where  the  court  said: 

"We  do  not  consider  the  evidence  as  proving 
a  fraudulent  combination,  B9  as  to  bring  the  case 
within  the  ruling  in  Dennistown  v.  Malard,  2 
La.  Ann.  16." 

In  Hewitt  V.  Williams,  47  La.  Ann.  764, 
17  South.  273,  Justices  Watkins  and  Miller, 
dissenting  on  the  question  of  whether  a  priv- 
ilege follows  the  property  into  the  haads  of 
a  third  person  as  does  a  mortgage,  said: 

"Then  let  us  suppose  that  the  lessee  has  dis- 
posed <d  the  property  which  Is  subject  to  the 
lessor's  privilege;  what  is  his  recourse?  A. 
provisional  seizure  in  diHregard  of  the  third  pos- 
seesor's  rights?  Not  at  all.  We  find  an  answer 
to  the  question  la  the  case  of  Dennlstown  v. 
Malard,  2  La.  Ann.  14." 

The  latter  decision  la  reviewed  aiqtrov- 
Ingly. 

In  Carroll  v.  Banc^er,  43  La.  Ann.  1082, 10 
South.  187,  where  the  lessor  was  denied  the 
right  to  enforce  his  right  of  pledge  after 
15  days  from  the  removal  of  the  property 
from  the  leased  premises,  the  court  distin- 
guished the  case  from  Dennlstown  v.  Malard, 
saying  that  the  goods  had  not  been  fraud- 
ulently removed,  as  in  the  Malard  Case,  in 
violation  of  the  lessor's  rights;  thut  If  tbls 
feature  had  appeared  In  the  case  the  conclu- 
sion would  have  bad  to  be  different. 

lu  Fetter  v.  Field,  1  La.  Ann.  80,  the  court 
held  that  a  vendor  does  not  lose  his  priv- 
ilege as  against  a  third  person  who  has  tak- 
en the  property  in  payment  with  knowledge 
of  the  Insolvency  of  the  debtor,  and  of  the 
price  for  the  goods  not  having  been  paid. 
The  court  based  the  decision  on  the  principle 
that  the  third  person  could  not  acquire 
"without  violating  the  rights"  of  the  ven- 
dor. 

"Indudng  another,  or  conspiring  with  him,  to 
break  hfs  contract.  Is  an  actionable  tort"  Bige- 
low  on  Torts  (8th  Bd.)  p.  261. 

Bigelow,  et  page  256,  states  the  general 
principle  as  follows: 

"A.,  having  knowledge  or  notice  of  the  ex- 
istence of  a  contract  lietween  B.  and  C,  owes 
the  duty  to  B.  not  to  procure  C  to  break  bia 
contract,  to  B.'b  damage," 

It  U  said  that  J.  0.  Wolff  Co.  bad  not 
assumed  the  obligations  of  the  lease,  and 
were  not  the  lessees  of  plaintiff;  that  they 
violated  no  contractual  obligations  by  remov- 
ing the  property.  This  is  not  so  clear,  under 
the  allegation  that  J.  C.  Wolff  Co.  "absorb- 
ed" Morrison  &  Co.,  and  took  over  all  Its 
assets.  But  conceding  that  there  was  no 
contractual  obligation  to  be  violated,  there 
was  the  right  of  pledge  and  superior  priv- 
ilege of  which  plaintiff  might  be  deprived, 
and  the  conspiracy  to  deprive  plaintiff  of  this 
right  constituted  a  tort  This  right  was 
property;  and  the  illegally  depriving  plain- 
tiff of  It  was  a  violation  of  his  rights  and 
a  tort. 
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Oaipentler  et  Dd  Saint  to.  "Prlrtleges,'* 
No.  433,  ezptesses  the  oidnlon  that  If  the 
person  who  has  removed  the  goods  Is  no 
loDiier  In  possession  of  tbem.  so  that  the  les- 
sor has  lost  his  recourse  against  the  goods, 
the  lessor  Is  not  tbeielqr  bereft  ct  all  rem- 
edy; that  he  may  sue  the  third  person  who 
has  remoTed  the  goods  in  damages  for  the 
tort  committed  in  deriving  him  of  his  rlgSit 
upon  them. 

In  Cooper  v.  Cappel,  29  La.  Ann.  213,  the 
syllaboa  reads: 

"The  attempt  of  a  lessee,  or  his  vendee,  to 
forcibly  remove  from  the  leased  premises  proper- 
ty sobject  to  the  lessor's  privilege  is  a  tres- 
pass, soondiog  in  damages.'*^ 

What  a  vendee  cannot  do,  a  pledgee  cannot 
do;  and  fraud  Is  no  better  legal  ground  to 
stand  on  than  force. 
In  19  A.  &  E.  E.  of  li.  p.  350,  It  Is  said: 
"In  numy  cases  it  has  been  held  that  a  stran- 

Ef ,  acqoinng  posseBsion  of  property  subject  to  a 
ndloid's  lien,  with  notice  of  the  lien,  holding 
it  as  the  tenant  held  It,  subject  to  the  lien,  is 
gDilty  ot  a  tort,  to  the  damage  of  the  landlord, 
U  he  disiMses  of  the  property  so  as  to  prevent 
the  enforcement  of  the  Uen,  and  for  this  tort 
an  action  on  the  ease  will  He  at  the  suit  the 
landlord." 

"Any  person  who  knowingly,  by  purchase  or 
otherwise,  deprives  the  landlord  of  the  oppor- 
tunity of  enforcing  his  lien  is  guilty  of  a  tort, 
and  the  landlord  has  a  right  of  action  for  the 
damage  sustained."  24  Gyc.  1267. 

The  Alabama  reports  furnish  numerous 
cases  tlie  exact  parallel  of  the  present  one. 

It  Is  argued  that  the  pledgee  might  have 
caused  the  property  to  be  seized  and  sold  to 
satisfy  the  pledged  debt,  and  that  in  such 
case  the  sole  remedy  of  the  lessor  would  have 
been  to  Intervene  In  the  suit  and  claim  a  su- 
perior right.  That  Is  true,  but  In  such  a  case 
the  lessor  would  not  have  been  deprived  of 
his  opportunity  to  make  good  his  rl^t  And, 
again,  in  such  case,  the  pledgee  would  be  ex- 
ercising his  legal  right;  whereas  when  be 
conspires  with  the  tenant,  or  the  person 
standing  in  his  place,  to  remove  the  goods  for 
the  purpose  of  defeating  the  superior  right 
of  the  lessor,  he  Is  not  exercising  a  legal  rl^t, 
but  Is  Illegally  depriving  the  lessor  of  his  su- 
perior right  of  pledge,  and  therefore  commit- 
ting a  tort 

The  defoidants  Interposed  also  pleas  of 
prescriptl<»i  of  IC  days  and  1  year,  IS  days 
to  the  light  at  the  lessw  to  setzo  ttie  goods* 
and  1  year  to  the  snit  tn  damages  ex  dtikta 
Tfae  flist  of  these  pleas  need  not  be  noticed 
turtlwr  than  to  lay  that  tbe  plaintiff  Is  not 
seeking  to  seize  the  goods.  The  other  plm 
has  been  submitted  on  the  face  of  the  papers, 
and  ttaerefbre  has  to  be  so  disposed  of. 

[3]  For  tlie  purpose,  doabtless,  of  fcoestall- 
ing  it,  tbe  ^alnUff  alleged  OiM.  in  order  to 
hill  hbn  Into  a  false  security,  uid  ke^  talm 
from  dlscOTerlng  the  remoral  oT  the  goods, 
the  defendants  continued  to  pay  the  rut  after 
all  the  goods  had  been  remored  until  all  the 
goods  ^d  been  sold,  and  tbat  Ods  suit  was 
brought  within  the  year  from  and  after  tbe 
last  payment  of  rent  And  the  qnestlon  arises 


whethffl  by  these  acts  at  the  d^endanta, 
whereby  tbe  r^oval  at  tbe  goods  hi  alleged 
to  have  been  soi^^t  to  be  prevented  from  be- 
ing dlscoTered.  tfae  conrae  at  tbe  pieeerlption 
was  suqiended. 

For  the  negative  It  is  said  tliat  tbe  rulSt 
*^ntra  non  valentem  agere  non  carrit  pre- 
scripUo,"  Is  not  recognized  In  this  state ;  and 
the  case  of  Coz  t.  Von  Ahlefeldt  105  Iol.  684, 
30  South.  176,  is  dted.  In  that  case  the  court 
recognized  that  this  mie  did  an>ly  to. certain 
cases  exertional  In  their  features  A  fnr^ 
ther  exception  mnst  be  recognized,  we  think. 
In  a  case  like  the  present  where  the  lnabU- 
Ity  of  the  plaintiff  to  act  was  brought  about  by 
the  practices  of  the  ttefendants.  Otherwise 
the  defendants  would  be  profiting  by  their 
own  wrong--a  thing  Inadmissible  in  law.  A 
defendant,  who  has  k^  a  plaintiff  in  close 
oonflnement  during  the  preaeriptlTO  period  so 
as  to  preclude  his  bringing  salt,  could  certain- 
ly not  be  allowed  to  lnT<Ae  prescription 
against  plaintiff's  suit  and  tber^y  reap  the 
fruit  of  his  own  wrong.  And  between  inca- 
padtatlng  n  idalitfiff  by  oonflning  his  body 
and  Incapadtattaig  him  by  fraudulently  lull- 
ing his  mind  Into  a  false  security  and  ke^rt&g 
htm  In  ignorance  there  Is  no  dUr«enoe  In 
principle.  a%e  one  mode  of  preventing  the 
bringing  of  suit  If  equally  effective,  Is  as  bad 
as  the  other. ,  It  Is  equally  a  wrong  of  whldi 
the  perpetrator  cannot  be  allowed  to  reap 
the  benefit 

In  the  case  of  Jones  t.  T.  d;  P.  B.  R.  Co., 
125  la.  542,  51  South.  582, 136  Am.  St  Rep. 
339,  Uie  court  held  that  preaoiptlon  began  to 
run  only  when  the  cause  of  action  had — 
"manifested  itself  with  sufficient  certainty  to 
be  susceptible  of  proof  in  a  court  of  justice." 

In  Woodward-Wight  v.  Engel  Land  &  I*. 
Co.,  123  La.  1093,  49  South.  719,  the  court 
held  that  prescription  could  not  begin  to  run 
against  a  redhibitory  action  for  defects  in  a 
machine  so  long  as  these  defects  were  not 
understood  to  be  of  such  a  character  as  to 
Justify  the  action. 

These  two  cases  are  subsequent  in  date  to 
Cox  V.  Von  Ahlefeldt  Other  lllustiatlve 
cases  antedating  that  case  are  abundant 

In  Hernandez  v.  Montgomery,  2  Mart  (N. 
S.)  422,  prescription  of  an  action  upon  a  mar- 
shal's bond  for  tlie  proceeds  of  a  sale  made  by 
him,  for  which  he  had  failed  to  account,  was 
held  not  to  have  begun  to  run  so  long  as  the 
right  of  the  plaintiff  to  these  proceeds  had 
not  been  determined  In  another  suit  In  which 
It  was  contested. 

In  Landry  v.  L'Eglise,  8  La.  219,  held  that 
where  a  clause  in  tbe  contract  precluded  plain* 
tiff  from  suing  until  be  had  ohausted  an- 
other certain  remedy,  prescription  did  not  be- 
gin to  run  untU  he  had  exhausted  this  reme- 
dy. The  court  said  that  the  party  ideading 
the  prescription — 

"certainly  opposes  with  a  l>ad  grace  prescrfp* 
tlon  to  a  demand,  whldi  through  bis  own  tealt, 
the  creditor  was  preventsd  fr«B  tnCordng 
earlier  by  snit" 
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Ttae  ptmUAam  of  th«  Oodo  Napoleou  In  le- 
gard  to  the  IntermpUon  and  the  suspension 
of  pTcecrfptlon,  are  the  aame  as  oats.  Onr 
article  3521,  reads: 

"FKMriptioii  nms  against  aU  mtsods,  vdIms 
they  are  included  in  some  enieption  established 
br  law." 

This  article  Is  a  Tetbatlm  translation  of 
artide  2^1  of  that  Code.  Such  being  the 
case,  the  following  aaotatl<m  from  Boyle  t. 
Maun.  4  Ia.  Ann.  170  (where  the  defendant 
bad  gone  to  Uodoo  to  aTold  btfng  dtetf)  are 
a)tpo8lte: 

"We  cofuider  this  a  proper  case  for  the  appli- 
catifHi  of  the  rule,  'contra  non  valeotem.'  All 
acta  or  hindrancea— roiea  de  fait  et  empediemeDB 
—coming  from  the  debtor,  which  deprive  the 
creditor  of  the  remedy  and  forum  contemplated 
at  the  time  of  the  contract,  suspendprescription. 
2  Troploog,  Prescription,  726.  The  Commer- 
cial Code  of  BVance  establishes,  for  bills  of  ex- 
diange,  a  prescription  similar  to  that  which  is 
lere  pleaded.  It  has  been  held  there  that  this 
prescription  cannot  be  opposed  by  the  drawer 
of  a  bill,  who,  before  the  expiration  of  tbe  6 
rears,  obtained  it  confidentially  from  the  holder, 
and  wrongfolly  kept  it  beyond  the  time  at  which 
prescription  wonld  have  accrned.  2  Troplong, 
loco  citato.  And  again,  after  tbe  drawer  of  a 
bill  of  exchange  has  failed,  and  the  bill  has  been 
placed  by  tbe  holder  in  the  hands  of  the  syndic. 
If  tbe  syndic  fails  w  refuses  to  return  It,  the 
I>rescriptlon  of  6  years  Is  suspended  from  the 
day  of  snch  failure  or  refosaL  l>allos,  1S45,  Ist 
part,  p.  29." 

In  Hardee  v.  Dunn,  13  La.  Ann.  161,  where 
tbe  pendency  of  oi^Ksitions  bad  delayed  the 
appototment  of  a  receiver,  the  court  held  tliat 
prescription  could  not  run. 

And  so  in  GullUrt  t.  Brwin,  7  La.  581. 
whne  absence  of  the  defendant  from  the 
state  had  made  It  imposdble  to  bring  snlt 

By  article  2512  of  tbe  Code  prescription 
does  not  mn  against  the  redhibitory  action 
vben  the  seller  has  knowledge  of  the  defiscts 
ol  the  thing  sold  and  falls  to  make  them 
known  to  the  purchaser. 

In  Martin  r.  Jennings,  10  La.  Ann.  668,  the 
court  held  tliat  prescription  does  not  run  so 
long  as  the  plaintiff  Is  prevented  from  suing 
I9  some  act  or  hindrance  of  the  defendant 

Beferriug  to  that  case,  and  to  Bo^le  v. 
UaDD,  supra,  this  court  said  in  Babel  t.  Pour^ 
clan.  20  La.  Ann.  ISl,  that  they  fell  In  that 
ntesory  of  cases  where  the  debtor  baa  dwe 
nine  act  to  prweat  the  creditor  from  ,  avail- 
ing himself  of  his  action. 

la  Sacc  of  Farmer,  32  La.  Ann.  1037,  held 
tttat  iwescrlptiou  did  not  ran  on  the  <daims 
of  an  admiidstratrlx  against  the  succession 
T^resented  by  her. 

In  UcKnig^t  T.  Galhonn,  86  lia.  Ann.  408, 
ti^  prescrlptloD  did  not  run  on  the  claims  of 
s  mcGMaion  against  the  bai^dary  heirs  so 
Icng  as  one  of  theee  heirs  was  administrator 
01  tbe  Bucceeslon.  Tbe  court  eald: 

"But,  being  forcibly  reminded,  by  thdr  knowl- 
*dee  of  juriaprudoice,  of  the  doctrine  of  'Contra 
■>0D  Ttlenteitt,*  etc.,  wbldi  h^d  been  practically 
Kcogniied  in  the  early  stages  of  our  jurispru- 
wice,  they  hastily  retreat  on  the  position  that 
tH  doctrine  is  toconslBtent  with  the  spirit  of  our 
t^Ulation,  and  they  intrench  themselves  within 
(at  protection  of  the  decision  In  the  case  of 


Smith  V.  Stewart.  21  La.  Ann.  67,  99  Am.  Dec 
7093,  in  which  the  court,  as  then  composed,  laid 
down  the  opinion  that  the  doctrine  baa  no  appli- 
cation in  our  system  of  jurisprndence,  woich 
admits  of  no  other  mode  of  aospending  prescrip- 
tion beyond  the  means  aiamerated  in  the  CSvil 
Code. 

"It  is  evident  that  counsel  have  not  yet  con> 
sidered  the  decision  in  the  case  of  the  Sncc&t- 
slon  of  Farmer,  32  La.  Ann.  1087.  whitdt  unre- 
servedly recognizes  the  doctrine  and  has  thus 
restored  jurisprudence  to  the  former  position 
occupied  by  this  court" 

The  expression  here  Is  evidently  too  broad, 
and  Is  not  meant  to  be  approved  by  being 
reproduced. 

In  Succ  of  Ball,  43  La.  Ann.  342,  0  South. 
45,  held  that  prescription  does  not  begin  to 
run  against  an  action  for  reduction  of  an 
excessive  donatlmi  until  the  solvency  or  In- 
solvency of  the  Buoceaslon  has  been  ascer- 
tained. 

It  might  not  be  out  of  place  to  c^iserve 
that  in  the  decision  in  Cox  t.  Von  Ahlefeldt 
one  of  the  Justices  took  no  part,  and  two  of 
them  concurred  In  part  and  dissented  in 
part;  and  that  the  Justice  to  whom  the 
Justices  who  took  no  part  liad  succeeded  on 
tbe  bench  bad  dissented ;  and  that,  at  most 
the  decision  la  authority  only  for  the  prop- 
osition that  mere  ignorance,  not  broo^ 
about  or  fostered  by  tbe  mac^tnatlMis  of  the 
party  opposing  prescription,  is  not  good 
ground  for  Invoking  tbe  maxim,  "Contra  non 
valentem."  The  decisions  of  Smith  t.  Stew- 
art 21  La.  Ann.  76. 90  Am.  Dec  700 ;  Soulle  v. 
Ransoh,  29  La.  Ann.  161,  and  Succ.  of  Wlnu, 
33  La.  Ann.  1S93,  are  owoaeA  to  nnlTeraal 
Jurlspnideno^  and  wore  severely  criticized  by 
the  Supreme  Court  of  the  United  States  In 
Levy  T.  Stewart,  11  WalL  264.  20  L.  Kd. 
89,  and  were  eotreaaly  orerruled  by  this 
oourt  in  Succ.  of  Fanner,  82  La.  Ann.  1037, 
and  in  HcKnlgbt  t.  OaUumn,  36  Ia.  Ann. 
408. 

In  25  Ore.  1218,  tbe  nile  la  laid  down  as 

follows : 

"The  general  statement  of  the  rule  as  to  the 
effect  of  a  fraudulent  concealment  of  a  cause 
of  action,  where  such  rule  is  applicable,  la  that 
when  a  party  against  whom  a  cause  of  action 
exists  in  favor  of  another  by  fraud  or  conceal- 
ment prevents  such  other  from  obtaining  knowl- 
edge thereof,  the  statute  of  limitations  will  com- 
mence to  run  only  from  the  time  the  cause  of 
action  is  discovered,  or  might  have  been  dis- 
covered, Igr  the  exercise  ot  dUlgence." 

In  Decennial  Dig.  S  104,  to.  **Umltatlons," 
0ie  rule  Is  stated  as  follows: 

''Concealment  and  fraud  constitute  an  implied 
excepti<m  to  tbe  statute  of  limitations,  and  a 
pnrty  who  wrongfully  conoeals  material  facts, 
and  thereby  prevents  a  discovery  of  his  wrong, 
or  tbe  fact  tnat  a  cause  of  actum  has  accrued 
against  him.  Is  not  allowed  to  take  advantage  of 
bis  wrong  by  setting  up  the  statute.*^ ' 

A  case  markedly  In  ptdnt  is  B<grd  r,  Boyd, 
27  Ind.  4S^  at  pafs  480,  where  the  court 
said: 

"But  it  does  not  occur  to  ua  that  [for  the  atnt- 
ute  not  to  run]  it  needs  to  be  concocted  after 
the  accruing  ci  tbe  cause  of  action,  provided 
it  operates  afterwards  as  s  means  of  the  con- 
cealment and  was  so  Intended.   In  other  Ian- 
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Knage,  the  defendant  must  not,  at  an;  time,  do 
anything  to  prevent  the  plalntlfl  from  ascer- 
taining, tubsequentlr  to  the  transaction  oat  ot 
which  the  ri^ht  of  action  arises,  the  facts  upon 
which  that  right  depends,  either  by  affirmatively 
hiding  the  truth,  enhancing  the  natural  difficul- 
ties of  discovering  it.  or  by  any  device  avoiding 
inquiry  which  would  result  in  discovery;  and 
if  he  do  thereby  eicape  suit  for  a  tim^  uw  stat- 
ute oi  limitations  will  not  run  during  that  time." 

In  Flndley  t.  Stewart,  46  Iowa,  668,  the 
syllabus  reads: 

"Btatute  of  Limitations— Fraud.  When  a  par- 
ty against  whom  a  cause  of  action  exists,  by 
fraud  or  actual  fraudulent  concealment  pre- 
vents the  party  in  whose  favor  it  eztsta  from 
obtaining  knowledge  of  it,  the  statute  only  com- 
mences to  run  from  the  tune  the  right  of  aeti<tt 
is  discovered,  or  might,  by  the  use  of  diligence, 
have  been  discovered." 

Same  In  Bradford  t.  McCormlck,  71  Iowa, 
129,  32  N.  W.  »3. 

In  First  Mass.  Turnpike  Corp.  t.  Field, 
3  Mass.  201,  S  Am.  Dec.  124,  where  die  de- 
fendant bad  covered  up  tbe  defective  work 
in  a  road  so  that  tbe  defects  developed  only 
otter  the  prescriptiTe  period  had  run,  pre- 
scription was  heii  not  to  apply. 

Tbe  remarks  of  the  court  In  that  case  are 
apposite  In  this: 

"On  principle  there  can  be  but  one  opinion. 
In  this  the  morel  sense  of  all  mankind  must  oc- 
cur. The  defendants  undertook  to  perform  a 
piece  of  business  for  the  plaintiffs,  and  were 
paid  for  it  In  the  performance  of  their  con- 
tract they  acted  fraudulently  and  deceitfully, 
to  the  detriment  of  the  nlalntiEEs.  Upon  the  dis- 
covery of  the  fraud,  ana  within  the  time  limited 
for  bringing  this  species  of  action,  tbe  plaintiffs 
demand  redress  of  the  wrong  which  they  have 
received.  By  the  pleadings,  all  this  is  acknowl- 
edged by  the  deiendanta;  but  they  aay  tbe 
plaintiffs  cannot  recover,  because  more  than  6 
years  have  Intervened  idnce  they  received  the 
plaintiffs*  money,  and  since  they  completed  tbe 
road  in  the  manner  in  which  they  made  it.  Is 
this  an  answer  which  ought  to  be  deemed  satis- 
faetor;  la  a  court  of  Justice?  I  think  not 
*  *  *  7%e  delay  of  bringing  the  suit  is  owing 
to  the  fraud  of  the  defendant,  and  the  cause  of 
action  against  bim  ought  not  to  be  considered 
as  having  accrued,  until  the  plaintiff  could  ob- 
tain  tbe  Knowledge  that  he  had  a  cause  of  ac- 
tion. If  this  knowledge  is  fraudulently  conceal- 
ed from  him  by  the  defendant,  we  should  vio> 
Iftte  a  sound  rule  of  law  if  we  permitted  the  de- 
fendant to  avail  himself  of  his  own  fraud." 

We  do  not  cite  the  dvll  law  authorities 
further  than  has  been  done  for  the  reason 
that  the  rule,  "Contra  non  valentem,  agere 
non  currit  prescrlptlo,"  Is  there  recognized 
In  Its  full  scope  and  (deration. 

The  decision  In  Coi  v.  Von  Ahlefeldt 
In  no  wise  militates  against  the  proposition 
that  a  wrdngdoer  cannot  be  allowed  to  reap 
the  fruits  of  his  wrong  because  of  the  fact 
that  through  further  fraud  and  deceit  he 
keeiM  the  Injured  person  In  Ignorance  of 
what  has  been  done  until  tbe  prescriptive 
period  has  run. 

"The  doctrine  of  equitable  estoppel  may,  in 
a  proper  case,  be  invoked  to  prevent  defendant 
from  relying  upon  the  statute  of  limitations, 
it  being  laid  down  as  a  general  principle  that 
when  a  defendant,  electing  to  srt  up  the  stat- 
ute, previously  by  deception  or  any  violation  of 
duty  toward  plaintiff  has  caused  him  to  subject 
his  claim  to  the  statutory  bar,  be  must  be  charg- 


ed with  having  wTMigfUlIy  obtained  an  adTan^ 
tage  whic^  equity  wiU  not  allow  him  to  hold-** 
25  Ore  1016,  Limitation  of  Actions. 

"\niere  a  defendant  has,  by  decepticu  w  by 
any  violation  of  duty  towards  plaintiff,  caused 
bim  to  subject  his  claim  to  the  bar  of  limita- 
tions, equi^  will  not  permit  him  to  hold  tbtt 
advantage  thus  obtained."  Clark  t.  Augustine, 
62  N.  3.  Bq.  688,  51  AtL  68. 

"A  court  of  equity  may  enj(^n  a  defendant  in 
an  action  at  law  from  using  tbe  statute  of  limi- 
tations frandulentiy,  and  this  even  where  tbe 
cause  of  action  did  not  arise  out  of  a  fraudulent 
act,  if  defendant  has  misled  plaintiff  in  renrd 
to  it"  HoUoway  v.  Appelget,  65  N.  J.  Bq.  683, 
40  Atl.  27,  62  Am.  St  Rep.  827. 

"The  general  statement  of  the  role  as  to  th« 
effect  of  a  fraudulent  concealment  of  a  cause  of 
action,  where  such  rule  is  applicable,  is  that 
when  a  party,  against  whom  a  cause  of  action 
exists  in  favor  of  another,  by  fraud  or  conceal- 
ment prevents  such  other  frtun  obtaining  knowl- 
edge thereof,  the  statute  of  limitations  will 
commence  to  run  aaly  from  the  time  the  canaa 
of  action  la  discovered  or  might  have  been  dia- 
covered  by  the  exercise  of  diligence."  25  Cyc. 
p.  1213,  lAta.  of  Actions. 

"Those  who  claim  exemption  from  prescrip- 
tion 1^  reason  of  ignorance  resulting  from  firaud 
must  all^e  and  snow  that  such  iterance  waa 
neither  w^nl  nor  nwligent"  Cox  t.  Ton 
Ahlefeldt,  106  La.  643.  SOWth.  176. 

This  point  In  connection  with  the  removal 
of  goods  by  a  lessee,  has  berai  ccnisldered 
the  French  writers.  Tbe  view  taken  by 
them  is  that  the  mere  removal  of  tlw  gooda. 
thouE^  operated  clandestinely — for  Instance 
during  the  night^wUl  not  suffice  tor  sus- 
pending the  course  of  the  prescriptlfKi  of  15 
days  (under  tbe  Code  Napoleon,  16  days  in 
the  case  of  houses,  and  40  In  tlie  case  ot 
lands),  bat  tlmt  If,  not  contrat  wUh  merely 
remOTtng  the  goods  secretiy,  the  parties  bave 
recourse  to  some  device  for  keeping  tbe  les- 
sor in  ignorance  of  their  removal,  in- 
stance, bribe  the  wattdtman,  tbai  that  thin 
fraud  will  suspend  the  course  of  tbe  pre- 
scription. A  Carpentler  et  Pa  Saint,  to. 
"Pririleges."  Na  420. 

In  tbe  case  at  bar,  tbe  allegation  is  Qiat 
the  parties  bad  recourse  to  the  continued 
paym^t  of  the  rent,  and  tliat  this  device 
proved  eBecXtve.  Tbe  allegation  la  that  this 
r^t  was  in  reality  paid  the  Hibonia 
Bank  &  Tfwt  Oo. 

The  bank  did  not  owe  tliis  d^bt,  and  If  tbe 
contention  of  defendants  he  correct  that  X  C. 
Wolff  Company  did  not  snoceed  to  ttie  con- 
tractual relations  of  Morrison  Company  as 
lessee,  J.  0.  Wolff  Company  did  not  owe  it, 
from  which  It  would  follow  that  these  pay- 
ments were  not  made  in  satisfaction  of  any 
debt,  and  that  as  it  is  not  pretended  that  they 
were  made  by  way  of  charity,  or  as  gifts  dic- 
tated by  affection  or  friendship,  the  motive 
for  mpbing  them  must  be  sought  and  found 
in  the  reason  alle^^  by  plaintiff,  namely, 
that  they  were  made  as  a  device  to  lull  him 
Into  a  false  security  and  keep  him  trom  be- 
coming aware  of  the  removal  of  the  good& 

If,  as  contended,  J.  C  Wolff  Company  was 
not  lessee,  and  stood  in  no  contractual  rela- 
tion towards  plaintiff,  the  sole  reason  there 
could  be  for  rent  being  paid  to  the  plaintiff 


Digitized  by  Google 


HYMAN  T.  HIBERKIA  BAKK  A  TRUST  00. 


603 


was  because  of  tbe  goods  being  on  the  leoaed 
premlsee.  Continued  payment  of  rent  waa 
therefore  in  the  nature  of  a  representation 
that  the  goods  continaed  to  be  on  the  leased 
premises.  The  defendants,  having  actively 
ccmtrlbated  to  keep  tbe  plaintiff  in  ignorance, 
are  not  In  a  position  to  say  that  this  ig- 
norance was  due  to  a  labic  of  diligence  on  tbe 
part  of  plainfiUf. 

The  Judgment  appealed  from  is  therefore 
set  aside,  the  plea  of  no  cause  of  acticm  la 
overruled,  tbe  plea  or  prescription  Is  refer- 
red to  tbe  merits,  and  tbe  case  is  remanded, 
to  be  proceeded  with  according  to  the  law. 

0*NIELI^  3.,  dlaaentB. 

MONBOB,  a  J.  (concurring  In  the  decree). 
T  concur  In  tbe  decree  in  this  case  for  the 
following  reasons: 

E^ch  of  the  eight  successlTe  Oonstitu- 
tlons  of  this  state  have.  In  about  the  same 
language,  prohibited  tbe  General  Assembly 
from  adopting  any  system  or  code  of  laws 
iQr  graeral  refwenoe,  and  it  is  well  known 
historically  that  the  prohibition  was  orig- 
inally and  Is  now,  leveled  at  the  common- 
law  and  equity  systems  which  existed,  and 
now  exist,  in  England  and  In  other  states  of 
the  American  Union.  Tbe  only  authority, 
tlierefore  that  a  Louisiana  court  can  find  for 
adndnistortng  "equity,"  as  Oiat  term  Is  gen- 
erally understood,  Is  contained  In  the  t<A- 
lowing  article  of  the  OlvU  Code,  to  wit: 

"Art.  21.  •  *  •  In  all  civil  matterfl,  where 
there  <*  no  eaprett  law,  the  judge  is  bound  to 
proceed  and  dedde  according  to  equity.  To  de- 
cide equitably,  an  appeal  is  to  be  made  to  natu- 
ral law  and  reason,  or  received  usages,  where 
Mtltfre  loto  (s  eitenl"  LeBlanc  v.  City  New 
Orieani^  188  La.  248.  70  South.  217.  - 

A  porttm  of  tbe  "express"  and  "posttlre" 
bw  whlGb  Is  to  be  found  in  the  Code  nada 
aa  follows: 

"Art  8457.  *  •  •  Prescription  is  a  man- 
ner of  acquiring  the  ownership  of  property,  or 
diBcharging  debts,  by  the  effect  of  time,  and  un- 
der the  conditions  regulated  by  law.  •  *  • 

"Art  8621.  *  *  *  Prescription  nms  against 
all  persons,  nnless  tbey  are  included  in  some  ez- 
ception  established  by  law. 

"Art  3522.  *  •  *  Minors  and  persons  un- 
der interdiction  cannot  be  prescribed  against, 
cic»t  in  the  cases  provided  by  law.   •  •  • 

"Art  3536.  •  •  •  The  foflowfaig  actions 
are  also  prescribed  by  one  year. 

"Tiat  for  injurious  words,  whether  verbal  or 
written,  and  that  for  damages  caused  by  ani- 
or  resulting  from  offenses  or  quasi  <^en8- 

"Art  3537.  •  •  •  Tbe  prescription,  men- 
tioned in  tbe  preceding  article  runs: 

"With  respect  to  the  merchandise,  Injured  or 
not  delivered,  from  the  day  the  arrival  of 
the  vessel,  or  that  on  which  she  ought  to  have 
arrived. 

"And  in  the  other  cases  from  that  on  which 
the  injurious  words,  disturbance,  or  damages 
were  sustained.   •   •  • 

"Art.  3540.  •  •  •  Actions  on  bills  of  ex- 
dianice,  notes,  *  *  *  are  prescribed  by  five 
years,  reckoning  from  tbe  day  when  wa  en- 
gaeemeots  were  payable. 

"Art.  3541.  •  •  •  The  prescription  men- 
ti(«ed  in  tbe  preceding  article,  and  diose  de- 


scribed above  in  paragraplu  I  and  II  (being 
the  prescriptions,  liberandi  causa,  of  tme  and 
three  years]  run  against  minors  and  interdict- 
ed persons,  reserring,  however,  to  them  tbdr 
recourse  against  their  tutors  or  curatora  They 
also  run  against  persons  residing  out  of  tbe 
state." 

It  will  be  observed  that  the  excq^tlon  in 
favor  of  minors  and  persons  under  interdic- 
tion, contained  In  article  3622,  to  the  general 
rule  established  by  article  3521,  and  tbe  ex- 
ceptions to  that  exception  (contained  in  arti- 
cle 3541)  emphasize  tbe  purpose  of  the  law- 
maker to  apply  article  3521  to  "all  persons, 
unless  they  are  included  in  tome  emoeptUm 
ettabUahed  &y  laio";  and  the  same  idea  la 
conveyed  by  other  articles,  aaeii,  tor  Instance, 
as  those  whl(^  except  husbands  and  wives 
from  the  rule  established  by  article  8521. 
The  maxim,  "contra  non  valentem  agere  non 
,  currit  prescriptlo,"  appears  to  have  been  first 
applied  by  this  court  in  a  case  (Quierry's 
Bx'rs  T.  Fbusaler's  Ex'r,  4  Mart.  [O.  S.]  609), 
which  came  up  before  the  adoption  (in  1826) 
of  the  present  Civil  Code  (reenacted  in  1870), 
and  its  application  related  to  an  act  of  the 
Legislature  (passed  about  the  time  of,  or 
shortly  after,  the  battle  of  New  Orleans), 
which  prohibited  the  Institution  of  any  civil 
suit  during  a  polod  of  120  days,  it  being  held 
by  tbe  court  that  the  jwescriptlon  against  the 
action  in  question  was  suspended  during  that 
period.  Inasmuch,  however,  as  the  law,  in 
establishing  the  prescription,  had  done  so 
with  reference  to  the  exist«ice  of  the  right 
of  action,  and  had  fixed  the  limit  of  time 
within  which  that  right  should  be  exercised, 
it  would  seem  to  follow  that,  when  tbe  law, 
then,  suspended  the  right  of  action,  against 
which  alcme  the  prescription  was  directed, 
there  was  nothing  left  for  the  prescription  to 
operate  on,  and  that  the  condusfon  of  the 
court  might  have  been  reached  by  so  holding, 
and  without  invoking  any  doctrine  or  princi- 
ple of  equity- 

The  next  application  of  the  maxim  In  ques- 
tion was  made  In  Morgan  Y.  Boblnson,  12 
Mart  (O.  S.)  77,  13  Am.  "Dec  366  (also  decid- 
ed under  the  Code  of  iSOS),  in  which.  It  ap- 
peared that  the  defendant,  In  a  redhibitory 
acti<Hi,  had,  for  a  whil^  absented  himself 
from  the  state,  though  It  does  not  aiv)ear 
that  idaintUf  did  not  know,  or  could  not  have 
ascertained,  where  he  had  gone.  Tbe  court 
said,  however  (referrii^  to  the  plaintiff,  who 
contended  theat  the  prescriptim  against  his 
suit  was  snapended  during  defendant's 
sence): 

"He  relies  principally  on  the  maxim,  'Contra 
valentem  agere,  non  currit  j>rescriptio,'  as 
adopted  and  recognised  by  the  Spanish  law,  and 
[as]  being  an  axiom,  or  first  principle  of  natu- 
ral law  and  justice,  and  therefore  applicable 
to  every  system  of  jurisprudence  wherein  the 
contrary  is  not  expressly  established  by  l^isla- 
tive  power. 

"In  this  view  of  the  subject  we  agree  with 
counsel  of  the  plaintiff,  and,  notwithstanding 
tbe  express  terms  of  limitation  in  our  Code,  it 
Is  tbou^t  that  they  ought  not  to  be  interpreted 
as  to  conflict  with  this  universal  maxim  of  Jus- 
tice." 


aials. 
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Since  the  adoptltm  of  the  Oode  of  1826  (re- 
enacted  in  1870  and  now  In  force),  the  maztqi 
In  question  has  freanently  been  lnv(dced,  and 
sometimes  applied,  and  at  other  times  held 
to  be  inapplicable,  but,  always  reeognised  as 
a  rule  founded  in  the  Jurlqimdeiic^  and  not 
the  law  of  the  stat& 

Thus,  in  Hatdt  v.  GUmcne^  8  La.  Ann;  50^ 
It  appeared  that  defmdant,  sued  on  a  prom- 
Issory  note,  had  executed  0ie  note  in  Miasie* 
si^  and  had  ctmtlnued  to  reside  tivere  tor 
more  than  6  yeaza  after  its  maturity,  when 
he  came  to  lAOislana,  where  the  suit  was 
brought  In  art^nce  of  his  plea  of  pre- 
scription the  plalntllf  reUed  on  the  maxim, 
"Contra  non  Talentem,"  etc.,  and  the  court 
held  It  to  be  inaK>Ucableb  uylng,  throng  Mr. 
Justice  SUdeU: 

"This  maxim  has  been  lauded  by  scKne  Jurists ; 
has  been  found  fault  with  by  others  as  opcQing 
a  door  to  aboat,  by  reason  <tf  its  vacuenesB  and 
generality.  It  is  not  our  purpose,  on  the  pres- 
ent occasion,  to  attempt  to  lay  down  &ny  rules 
for  its  application,  except  so  far  aa  indispensa- 
ble for  the  case  bafore  us.  To  do  so  would  be  a 
task  not  free  from  difficulty,  and  it  is  better  to 
leave  various  cases  as  they  arise  to  be  consid- 
ered upon  their  proper  merits. 

'Boreas  legislation  has  provided  >rarions 
terms  of  prescription  adapted  to  the  various 
transactions  and  interests  of  individuals,  and 
has.  In  many  cases,  expressly  declared  excep- 
tions to  the  applicatimi  of  the  general  limita- 
tions of  actions  so  established.  The  exception 
contained  in  the  maxim  under  consideration,  bo 
far  at  least  as  the  class  of  contracts  now  in 
question  is  concerned,  rests,  not  upon  the  Code, 
but  upon  Jurisprudence.  From  these  consider- 
ations it  seems  to  ns  a  Just  ccmclusion  that,  if 
the  exception,  'Contra  ntm  valentem,'  is  to  be  ap- 
plied to  cases  where  the  Code  has  declared  no 
exception,  it  should  be  done  with  caotion,  and 
only  where  the  manifest  spirit  and  intention  of 
the  express  law  is  not  violated." 

The  learned  Judge  then  refers  to  the  law, 
to  the  effect  that  tne  prescription  against 
pr<HniBsory  notes  runs  against  even  minors, 
and,  after  referring  to  their  Inability  to  pro- 
tect themselves,  says: 

"Henoe  It  is  that  the  Code  ahonnds  with  ex- 
ceptions in  favor  of  minors :  and  when  we  find 
them  expressly  bound,  in  uiis  particular  case, 
by  the  preecTipticoi  of  6  years,  It  seems  to  us 
that  we  should  be  doing  violHice  to  the  spirit 
of  the  written  law  to  let  In  an  exception  rest- 
ing merely  in  Jurisprudence, 

"  *  *  *  In  the  views  we  have  expressed  we 
have  taken  it  tot  granted  •  *  •  that  the 
maxim,  'Contra  noa  valentem,'  ete.,  would  apply 
to  the  case  before  ns,  were  the  contract  not 
of  the  class  comprehended  by  articles  3606  and 
3606  [now  8640  and  8641].  We  do  not  wish, 
bowsver,  to  be  considered  as  expressing  an  opin- 
ion upcm  Hmt  point,  as  It  is  not  necessary  now 
to  do  so." 

In  B<^le  T.  Mann,  4  La.  Ann.  170,  being 
also  a  suit  on  a  promissory  note,  it  was  found  , 
by  the  same  court,  speaking  through  Rost^ 
J.,  that  the  defendant  removed  to  a  foreign 
country,  in  oidtt  to  defeat  the  claim  of  the 
plaintiff  and  otlmr  creditors,  and  it  was 
said: 

"We  consider  this  a  proper  case  for  the  appli- 
cation of  the  rule,  *C<mtxa  non  valentem.'  All 
acts  or  hindrances— voies  de  fait  et  empe<^  mens 
— coming  front  the  debtor,  which  derive  the 


creditor  of  remedy  and  fomm  contemplated  at 
the  time  of  the  contract,  suspend  prescription.'' 

In  Mdtfosters  v.  Matlier,  4  La.  Ann.  418, 
it  waa  held  by  the  same  court,  Oudiu^  Slld- 
ell,  J.,  that  (quoting  from  the  syllabus): 

"An  action  against  the  maker  of  a  prondsBory 
note  will  be  preaeribed  by  6  years  from  its  ma- 
turity, thou^  the  maker  reside  during  that  tims 
in  another  state,  where  the  holder  was  aware 
of  the  place     his  residence.  *  *  • 

"Tlie  ease  of  Boyle  v.  Mann  [said  the  court]  is 
not  in  point.  Here  the  evidence  was  oonstdned 
■8  anthwizliig  the  infennee  of  a  dishsosst  pur- 
pose, and  that  the  ddMor  had  departed  tarn  the 
United  States  with  the  avowed  purposs  of  baf- 
fling his  creditorB." 

In  Soydam  t.  B3jm^,  9  La.  Ann.  816  Wao 
a  suit  on  notes)  the  court  aald: 

"We  think  •  •  •  that  the  removal  of  the 
defendant  to  Texas  has  not  interrupted  preoerip- 
tlon.  The  residence  of  the  defendant  u  shown 
to  have  been  wdi  known  to  plaintU^  and  no  1b- 
practibility  of  oifcsvtDg  the  coUeetlen  of  this 
debt  by  l^al  process,  at  any  time  since  Its  ma- 
turity, is  proved.  The  rule  on  this  subject  is 
correctly  stated  in  McMasters  r.  Mather,  4  La. 
Ann.  418.  See,  also,  Gamble  v.  McClinto<&,  9 
La.  Ann.  168. 

"The  case  of  Boyle  v.  Mann,  4  La.  Ann.  170; 
Is  too  broadly  stated." 

In  J.  &  S.  Martin  r.  Jennings,  10  La.  Ann. 
663,  it  was  found  that  defendant.  In  an  ac- 
tion on  a  note,  had  absconded  In  ordw  to 
elude  bis  creditors,  and  bad  been  foand  in 
Louialana  <xily  after  the  preacrU>tiTe  period 
had  elapsed.  The  court,  ai^eakSng  throogh 
Spofford,  J.,  said: 

"His  seems  to  be  a  proper  case  for  the  ap- 
pUcatim  of  the  equitable  rule,  'Contra  non  val- 
entnn  agere  non  corrit  prescriptlo.'  The  <rf>Jec- 
tlon  that  this  rule  is  not  to  be  found  in  the  stat- 
ute books  does  not  impair  its  authority,  for  it  is 
interwoven  in  our  Jurisprudence  from  the  earli- 
est times.  *  *  *  It  Is  true  a  dear  com  of  tn- 
ainUty  to  «««  hy  reasea  of  toflia  ao(  or  Mm- 
drtknce  by  the  debtor,  should  be  made  out  be* 
fore  tile  creditor  can  mvtAe  the  maxim  In  ques- 
tion (italics  by  the  present  writer). 

In  Reynolds  v.  Batson,  11  La.  Ann.  729, 
plaintiff  sued  to  recover  three  slaves  who 
had  disappeared  from  his  plantation,  in 
Alabama,  and  were  found  in  the  poesesalon  of 
the  defendants,  In  New  Orleans,  after  the 
period  of  prescription  for  their  recovery  had 
accrued.  The  court  found,  however,  tliat  de- 
fendants bad  acquired  them  in  good  Adth, 
and  that  tlie  maxim  "Otmtra  non  Talentem," 
etc.,  could  not  be  applied. 

In  referring  to  that  maxim.  MerrldE,  G.  Jv 
■aid: 

"It  has  been  applied  to  prescrlptiMis  Uberandl 
eacsa  In  three  claseea  ot  cases: 

"First  Where  there  was  some  canse  wbick 
prevented  the  courts  or  their  officers  from  aetiog 
or  taking  cc^ixanee  of  the  plaintiilF^  actitm; 
a  class  cases  recognlaed  tv  the  Soman  law 
aa  propw  for  the  sBowance  of  the  utUe  tempos 
(dung  cases). 

"Second.  The  second  elsss  oi  eases  are  tbosft 
where  thrae  waa  some  condition  vc  matter  coup- 
led with  the  contract  or  connected  with  the  pro- 
ceeding which  prevented  the  creditor  from  sninc 
or  acting.   •  •  • 

"Third,  lie  third  class  of  cases  IS  where  the 
debtor  himself  has  done  some  act  effectually  to 
prevent  the  creditor  from  availing  himself  <rf 
his  cause  of  action.  «   •  • 

"Cases  any  arise  to  which  U  may  be  proper 
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to  apply  the  iw*<m  but  ire  do  not  tUnk  tbe 
present  a  case  of  this  Und.  *  *  * 

"Article  3487  [now  3621]  of  the  Code  proTides 
that  'prescripdMi  mm  agatDSt  all  pnaMia  nn- 
leaa  Inelnded  in  Mue  exoeptloik  eetablMied  by 
law.'  The  Dl&intifE  has  not  brought  to  our  no- 
tice any  aacb  exception  in  bis  faror,  nor  do  we 
think  he  has  presented  a  case  of  a  character  evi- 
dently Intended  by  die  Letlslatnre  to  he  unept- 
ed  from  tiw  operation  of  the  faneral  nde  oC  law 
which  it  has  prescribed." 

Babel  t.  Ponrclaa,  20  La.  Ann.  131,  waa  a 
salt  CD  a  promissory  note,  brouKbt  more  than 
5  years  after  the  last  Intermptlon  of  pre- 
scription, by  a  partial  payment  It  appeared, 
however,  that  the  6  years  there  were  2 
years  and  2  months  daring  which  all  Judicial 
action  was  suspended  In  tbe  parish  of  de- 
fendant's domicile,  by  reason  of  the  absence 
of  courts  and  ofBcers  of  courts;  and  the 
plaintiff  InTOlced  the  maxim,  "Ctmtra  non 
ralentem,"  etc.,  as  operating  an  interruption 
of  prescription  during  tliat  tlni&  Ill8«y»  J>> 
q>eaklng  for  the  court,  said: 

*Tbis  court  haa  always  considered  this  maxim 
*  *  *  an  axiom  or  nrst  prindple  of  natural 
law,  and,  notwithstanding  the  terms  of  limita- 
tion in  prescriptitm,  contained  in  the  old,  as 
well  as  the  new.  Code,  have  interpreted  these 
terms  in  such  a  nuumer  as  to  harmoniae  with 
this  maxim  of  nnlTertal  justice." 

Bnt  It  was  found  that,  notwithstanding  tbe 
blatus  of  2  yean  and  2  months,  every  ob- 
stacle  to  the  Institution  of  plalntUTs  suit 
had  been  removed  more  than  6  months  before 
tbe  expiration  of  the  period  required  to  com- 
plete the  prescription,  and  held  that,  the 
suit  being  on  a  promissory  note,  the  maxim 
Invoked  should  not  be  apidled.  Tbe  case  of 
Smith  V.  Stewart  et  al.,  21  l4U  Ann.  67,  89 
Am.  Dec.  709,  was  a  suit  for  tbe  value  of  cot- 
ton all^;ed  to  bave  tieen  destroyed  by  de- 
fendants and  otbera,  and  tlie  plea  of  pre- 
■cilptlon  was  met  by  tbe  assertion,  wbicb  tbe 
court  found  to  be  sustained  by  the  evidence, 
that  plaintiff  was  prevented  from  bringing  his 
■alt  at  an  earlier  period  by  tbe  dlatnrbed  con- 
dition at  affairs  resulting  from  a  state  of 
war,  the  doring  of  the  courts,  et& 

The  case  was.  at  first,  decided  in  fttvw  of 
plaintiff,  by  tbe  court  as  organized  nnder  tbe 
Constitution  of  1864  j  but,  a  r^eariag  baring 
been  granted,  there  was  a  final  Judgment, 
concurred  In  1^  all  tbe  Justices,  including 
Justices  Howell  and  T^Uefero,  who  had  been 
■lembers  of  tbe  former  court,  and  bad  concur- 
red In  the  Judgment  rendered  by  it. 

Tbe  case  was  therefore  thoroughly  con- 
sidered, and,  in  tbe  opinion  last  banded  down, 
LnddlBA  C.  as  the  wgan  ot  a  unanimous 
eoort,  held  Oat  tbe  eacottona  to  the  role, 
declared  by  the  code,  that,  "PreeertpUon  runs 
against  all  persona,  unless  tiwy  are  included 
in  MBe  ezosptKm  estabUsbad  law,"  are 
enumerated  In  tlie  Oede,  and,  fartber,  as 
follows: 

"Tbe  existence  of  a  state  of  war  is  not  among 
tbe  exceptions  established  by  law ;  neither  is  the 
Inability  to  sue,  except  In  a  few  instances,  ex- 
pressly mmtioned.  It  Is  manifest,  tbereiEore, 
that  the  role  'Contra  non  ralentem  agere  non 


currit  preecriptio'  is  not  recognized  In  the  Code, 
except  in  cases  mentioned." 

"Hat,  notwithstanding  the  plain  and  positive 
inwvlsions  of  the  Code  [the  opinion  proceeds], 
our  predecessors  have,  in  some  instances,  rec- 
ognized the  maxim,  and,  under  its  equitable  rule, 
have  relieved  parties  against  whom  prescription 
was  pleaded.  As  might  have  been  expected, 
when  Judges  draart  from  the  pliun  i»OTisi<His 
of  the  written  law  to  decide  aeeording  to  the 
equity  or  necessity  of  each  case,  conflicting  opin- 
ions have  been  the  result.  And,  so  long  as  the 
courts  continue  to  act  under  the  notion  that 
their  equity  powers  authorize  them  to  correct, 
control,  moderate,  or  supersede  the  law,  with  the 
view  ei  uifordng  rights  which  are  just,  great 
uncertainty  and  confusion  will  ensue;  and,  as 
Mr.  Justice  Blackstone  says,  courts  of  equity 
'will  rise  above  all  law,  eiUier  eonmion  or  stat- 
ute, and  be  most  ari>ltrary  legfslatora  In  every 
particular  case.* " 

Tbe  former  Judgment  ot  the  court  was 
therefore  set  aside,  and  plalntUTs  demands 
rejected  at  his  cost 

And,  the  Judgment  so  rendered  has  since 
been  dted  as  authority  in  Mdson  &  Go.  t. 
Heirs  of  Jno.  J.  Scott,  21  Ul.  Ann.  208; 
Bartley  Johnson  ft  Co.  v.  Heirs  of  Boswoitb, 
21  La.  Ann.  126;  Silrwnagle  ft  Oow  t.  Bast, 
21  La.  Ann.  261;  Peet,  Bbnms  ft  Co,  t.  SeuA- 
son,  21  La.  Ann.  9S7;  Bank  of  Antucky  v. 
oast,  21  IM.  Ann.  276;  UcStea  Bojd  ft 
Blanka,  21  La.  Ann.  DOl;  Taylor  v.  HIU, 
21  La.  Ann.  626;  Bampeon  t.  GiUla  ft  Fer- 
guson, 22  lA.  Ann.  OBI;  Smith  v.  Palfrey. 
28  La.  Ann.  616;  Soulie  Hanson,  29  Ia. 
Ann.  170;  Bocoeeslon  of  Winn,  S3  La.  Ann. 
1397;  Gdz  t.  Yon  Ableffeldt,  106  La.  543.  80 
South.  178. 

In  Boolle  T.  Banson,  2»  La.  Ann.  170, 
Manning,  C.  J^  as  the  organ  of  the  court 
which  micceeded  that  of  whlcb  Ludellng 
was  the  head,  saldt 

"The  doctrine  of  this  court  In  April,  1867,  was 
that  the  circumstances  and  facts  of  each  case, 
and  the  respective  situations  of  the  parties,  must 
be  taken  into  consideration  in  applying  the  plea 
of  prescription.  Munsra  v.  R<A}ertsou,  19  La. 
Ann.  170.  llirougfaout  the  Annual  Reports  ot 
1868  there  was  a  haay  IndefinitoMss  on  the 
bench  and  at  the  bar  nmm  this  mooted  questioD. 
Babel  v.  Pourdau,  20  La.  Ann.  131 :  Durbln  v. 
Spiller,  20  La.  Ann.  219 ;  Payne  v.  Douglas,  20 
La.  Ann.  280;  Uarey  v.  Steele,  20  La.  Ann. 
413:  Norwood  v.  ^lls,  20  La.  Ann.  422; 
Lemon  v.  West,  20  La.  Ann.  427 ;  Schlenker 
Taliaf«-ro,  20  La.  Ann.  66&.  It  was  not  until 
February,  1809,  that  this  court  authoritatively 
and  unqualiSedly.  dedared  duit  the  maxim, 
'Contra  n<m  valsntsm  ague  ncm  cnrrit  prascrip- 
tio,'  has  no  api^ieatlon  In  our  systrnt  of  Juris- 
prudence, 'and  thus  terminated  the  dispute  in 
which  the  dumees  of  vletiwy  bad  often  oscillat- 
ed. Smith  V.  Stewart,  SU  La.  Ann.  67  [00  Am. 
Dec.  709]." 

In  Succession  of  Farmer,  32  La.  Ann.  1041. 
the  court  organized  under  tbe  Oonstitntion  of 
1870,  through  Mr.  Justice  Poche,  held  tbat 
the  inability  of  the  administratrix  to  sue 
the  succession  must  operate  to  shield  her 
from  tbe  plea  of  prescription  Interposed  to 
auy  legal  and  valid  claim  which  she  bad 
against  the  succession  which  she  adminis- 
tered. 

"Being  Incapadtated  from  Judicially  mfordng 
her  daim,  by  the  law  Itself,  preecriptlon  la  nec- 
essarily suspended,  and  tbe  doctrine  of  contra 
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non  Talentem,  etc,  is  clearlr  applicable  to  ad- 
niiniatraton,  caratorB,  or  tutors  thus  situated. 
The  case  of  the  Succession  of  Durnford,  in  8 
Rob.  488,  and  11  Rob.  183,  is  in  point,  and  is 
conclusive  on  the  issue.  See  [Succession  of 
Blakey]  12  Rob.  155;  [In  re  Tutorsliip  of 
Hewitt]  23  La.  Ann.  682." 

An  exaiQiaation  of  tbe  rulings  in  the  cases 
thus  cited  will  show,  as  It  appears  to  me, 
that  they  fall  short  of  sustaining  thB  view 
In  saK>ort  of  which  they  are  cited.  How- 
ever, that  may  be,  in  SaccesslTO  of  Wlno, 
33  La.  Ann.  1397,  It  was  urged  that  the  pre- 
scriptton  of  certain  notes  was  suspended 
during  tbe  Civil  War,  or,  at  all  events,  by 
the  act  of  Oongress,  embodied  In  B.  S.  of 
U.  S.  1  1048,  bat  tbe  court,  composed  of  the 
same  members  as  when  the  decision  In  the 
Snccesslon  of  Fanner  was  banded  down, 
but  speaking,  through  Ur.  Jn&tlce  Todd,  sold: 

"Upon  the  first  ground*  <^  suspension  urged, 
whatever  oirinlon  we  might  entertain  respecting 
it  were  the  question  a  new  one,  we  must  con- 
sider it  put  at  rest  by  repeated  and  uniform  de- 
cisions of  this  court  running  through  many 
years.  These  decisions  declare  in  unmistakable 
terms  that  the  war  between  the  statea  did  not 
operate  a  suspension  of  nrescription."  [Hutch- 
inson V.  Richardsonl  19  La.  Ann.  187 ;  [Payne 
&  Harrison  v.  Douglass]  20  La.  Ann.  280;  [Id., 
20  La.  Ann.i  863;  [Marcy  v.  Steele,  20  La. 
Ann.]  413;  [Lemon  v.  West,  20  La.  Ann.]  427 ; 
[Smith  V.  Stewart]  21  La.  Ann.  76  ^0  Am. 
Dec.  7091;  [Uechanics*  ft  Traders'  Bank  v. 
Sanders,  21  La.  Ann  J  106 ;  [Bartley  v.  Succes- 
sion of  Boswortb,  21  La.  AnnJ_  126 ;  [Jsouet 
T.  Levert]  22  La.  Ann.  Ill;  [Perrett  v.  Lee] 
28  La.  Ann.  5S8;  [Stewart  v.  Bloom,  28  La. 
Ann.]  74a" 

The  court  further  held  that  It  did  not  con- 
sider the  rule  of  suspension  of  prescription 
established  by  section  1048  of  tbe  United 
States  Revised  Statutes,  as  having  been  la- 
tended  by  Congress  to  be  enforced  in  state 
courts,  and  It  declined  to  recognize  the  Isolat- 
ed case  of  Stewart  v.  Kahn,  11  WaU.  4d3.  20 
Ia  Ed.  176,  OS  authority  on  that  subject,  and 
overruled  the  de<dslon  In  Aby  &  Catchlngs 
V.  Brtgham,  Curator,  28  La.  Ann.  840. 

The  court,  a  majority  of  the  members  of 
whldh  decided  the  case  of  McKnight  v.  Cal- 
houn &  Lane,  36  La.  Ann.  408,  was  composed 
of  the  same  members  by  whom  the  decision 
In  Succession  of  Winn,  33  La.  Ann.  1397,  was 
handed  down,  save  that  Justice  Levy  had 
lH>en  sncceeded  by  Justice  Manning,  who, 
as  Chief  Justice,  had  handed  down  the  opin- 
ion in  Soulle  V.  Hanson,  29  La.  Ann.  170. 
Neither  Smith  v.  Stewart,  21  La.  Ann.  67,90 
Am.  Dec.  709,  nor  any  of  the  Jurisprudence 
predicated  thereon,  was  referred  to  in  Suc- 
cession of  I'armer,  and  all  that  was  said  in 
that  case  concerning  the  maxim  contra  non 
ralentem,  etc.,  was,  that  It  was  applicable 
to  administrators,  curators,  and  tutors  with 
respect  to  their  claims  against  estates  ad- 
ministered 1^  tbem,  and  against  their  wards. 


a  propositi^  whldi  la  too  broadlj  stated  and 
Is  not  sustained  b7  the  cases  dted  In  Its  rap- 
port It  appears  to  me,  therefore,  that,  In  tbe 
opinion  on  rehearlns^  in  IXcKni^t  T.  GUlumn 
ft  Lane  (from  which  Justices  Todd  and  Fen- 
ner  dissented,  as  tb^  bad  dissented  from 
the  original  opinion),  tbe  organ  of  the  comt 
went  rather  far  In  saying  that  tbe  dedaloa 
In  Succes^n  of  Farmer— 
"unreservedly  recognises  the  doctrine,  *C(mtra 
non  valenteiD,  etc,  and  has  tima  restored  Jari»- 
prudence  to  the  former  position  occupied  by  this 
court" 

The  opinion  In  Cox  v.  Von  Ahlefeidt,  106 
La.  S83,  SO  South.  175,  does  not  nndertafce  to 
overrule  the  decisions  In  Succession  of  Far- 
mer, McKnight  V.  Calhoun  A  Lane,  supra, 
or  Norres  v.  Hays,  44  La.  Ann.  907, 11  South. 
462,  for  the  question  Involved  In  those  cases 
were  not  before  the  court,  and  It  distinctly 
recognizes  the  applicability  of  the  maxim. 
"Contra  non  valentem,"  etCt  to  cases  In  wbldi 
a  plaintiff  has  beak  prevented  from  exercis- 
ing a  right  of  action  1^  fraod,  perpetrated 
by  a  defendant 

No  law  was  ever  enacted  wblch  contem- 
plated the  defeat  of  Its  purpose  by  fraud,  and 
no  court  was  ever  organized  which  would 
knowingly  permit  a  litigant  to  proflt  by  his 
own  wrong.  Tbe  Civil  Code  declares  that  no 
parol  evidence  shall  be  admitted  against  or  be- 
yond what  Is  ccoitalned  in  a  written  convey- 
ance of  real  estate,  or  as  to  what  may  have 
been  said  before,  or  at  the  time  of.  its  execu- 
tion, or  since,  but  the  condition  that  If  Bu<ii  a 
conveyance  has  t>een  obtained  by  frand,  the 
fact  may  be  established  by  parol  evidence. 
Is  as  much  a  part  of  that  provision  as  tliougfa 
it  had  been  written  in  It  "Fraud  may,  in 
all  cases,  be  proved  by  parol,"  this  court 
has  said.  Morris  v.  Terrenoire,  2  1a.  Ann. 
458;  And,  when  prored,  vltlatea  everTthlng 
that  rests  upon  it 

And,  so,  it  being  part  of  Uie  law  that  one 
may  show  by  parol  evidence  that  he  has  been 
fraudulently  deprived  thereof,  and,  upon  so 
showing,  may  recover  his  land,  it  Is  also 
part  of  the  law  that  he  may  show  that  be 
has  been  fraudulently  derived  of  bis  right 
of  action,  or  of  any  other  right  cr  pnverty, 
and,  upon  so  showing,  may  recover  it 

Being  of  oplnltm,  then,  that  one  who  fraud- 
ulently prevents  another  from  exerdslng  his 
right  of  action,  can  take  nothing,  under  the 
law,  by  his  fraud,  I  do  not  consider  that 
in  holding  tliat  the  prescription  of  an  actlou, 
as  declared  by  the  Civil  Code,  is  saqpended 
during  the  time  that  the  possessor  of  the 
right  of  action  Is  so  prevented,  this  court 
is  thereby  introducing  Into  our  law  any  new 
exception  to  the  rule  that  prescription  runs 
against  all  persons  unless  they  are  included 
in  aome  exce^ftioa  established  by  law. 
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AHBRIGAN  UER€ANTILB  GO.  t.  CIRCU- 
LAR ADVERTISING  00. 
(Supreme  Court  of  Flonda.    AprU  12,  1916.) 

(BvlWnu  1>y  Me  Court.) 

1.  ComiEBCi  «ss»40(2>— Snaracnn  or  Rian- 

I^TION  —  OORTKACXS  —  '  'IHTBUUTB  COM- 

Where  a  party  reaideiit  in  one  state  sends 
an  aseDt  into  another  state  and  there  thiough 
the  agent  makes  a  contract  with  a  party  resident 
in  such  other  state  relating  to  a  matter  of  reg- 
olar  business,  such  as  the  making  and  sale  of 
a  marketable  article  not  toi1>idden  in  commerce, 
which  contract  cootemplates  the  actual  trans- 
portation of  such  article  from  the  state  where 
made  directly  to  the  purchaser  or  his  customers 
or  patrons  in  another  state,  such  a  transaction 
may  be  regarded  aa  interstate  commerce,  partic- 
olarly  where  a  portion  of  the  subject-matter  of 
the  agreement  has  pursuant  to  the  contract  ac- 
taally  been  transported  in  interstate  commerce. 

[Bd.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  |g  29,  80;  Dec.  Dig.  «b»40(2). 

For  other  deflDitioiiB,  aee  Wwds  and  Phrases, 
Itnt  and  Secmd  Serie%  Intentate  GcHiimerce.] 

2.  COUlfKBCS  ^9»40(1)— SUBJSCTB  Of  REOUU.' 

noH— Collection  of  PATicBNn. 

The  right  to  demand  and  enforce  payment 
for  goods  sold  in  interstate  commerce  is  di- 
rectly connected  with,  and  essential  to,  such 
commerce  and  the  imposition  of  unreasonable 
conditions  on  such  right  operates  as  a  burden 
and  restraint  upon  interstate  commerce. 

[Bd.  Note.— For  other  cases,  see  Commerce, 
Gent.  Dig.  H  29,  30;  Dec.  Dig.  •»s>40(l).] 

3.  TRIAL  «=»170— Takinq  Cask  raou  Jubt— 
DiBEcnoN  or  Vebdict. 

Where  the  evidence  clearly  shows  a  right 
of  recovery  hi  the  plaintiff,  and  there  is  do  evi- 
dence to  sustain  a  verdict  for  the  defendant,  a 
veidict  Cor  the  plaintiff  may  be  directed. 

[Bl  Note.— BVw  othw  cases,  see  Trial,  Cent 
DtgTli  380-394;  Dec  Dig.  «»1T0.] 

Error  to  Circuit  Court,  Duval  Coanty; 
George  Couper  Glbbs,  Judge. 

Action  by  the  Circular  Advertising  Com- 
pany agalnet  the  American  Mercantile  Com- 
pany. Judgment  for  plaintiff^  and  defendant 
brings  error.  Affirmed. 

Fleming  &  Fleming,  of  Jacksonville,  for 
plaintiff  In  error.  Uarks,  Marks  it  Holt,  ot 
JaduonTllIe,  for  defen^nt  In  error. 

PER  CURIAM.  On  a  former  writ  of  error 
herein  it  was  held  that  the  court  erred  in 
sostaintng  demurrers  to  the  replications  in 
Uie  cat»e,  since  they  showed  that  the  sub- 
ject-matter of  tibe  action  was  a  part  of  a 
transaction  of  Interstate  commerce,  which 
was  not  ml^ect  to  the  provlalons  of  ciiaptw 
ST17,  Ada  of  1907,  set  up  as  a  d^onse  re- 
qulrlDg  foreign  corporations  to  file  in  the  of- 
fice of  secretary  of  state  a  duly  authenticat* 
edcopy  of  their  diartera  and  to  recelTO  from 
radi  oflicer  a  pemlt  to  transact  business  In 
this  state  before  audi  foreign  corporations 
shall  transact  business  or  acquire,  hold,  or 
dlvose  of  xoopoty  In  this  state,  and  provid- 
taig  that  eveiT  cimtnet  mode  1^  or  <ai  behalf 
of  any  fcwelgn  cwporatioii  affecting  its  lia- 
bility or  relating  to  property  within  the  state 


before  complying  with  the  statute  BbaU  be 
void  on  b^lf  of  the  foreign  corporation 
and  its  assigns,  but  shall  be  enforceable 
against  It  or  them.  Circular  Advertising  Co. 
T.  American  Mercantile  Co.,  66  fla.  96,  63 
South.  3 ;  sections  2682a  and  2982d.  Compiled 
Laws  <yi  1914.  The  first  count  is  on  a  prom- 
issory note  for  ¥631.88,  and  the  second  count 
Is  for  $41.30  as  money  payable  for  work  and 
materials  furnished. 

After  the  reversal  of  the  former  Judgment 
the  trial  court  reinstated  the  replications  and 
ordered  the  defendant  to  plead  thereto  In  ten 
days,  "else  the  facts  therein  set  forth  shall 
be  deemed  to  be  denied."  The  latter  part  of 
the  order  could  not  have  harmed  the  defend- 
ant He  could  have  pleaded  In  ten  days  un- 
der the  order,  or  on  a  proper  showing  could 
have  obtained  further  time  to  plead.  The  de- 
fendant went  to  trial  without  pleading  to  the 
replications,  and  the  plaintiff  had  the  burden 
of  proof  on  the  Issues  tendered  by  the  rep- 
lications, whjki  issues  were  Impliedly  ac- 
cepted by  the  defendant  Under  these  cir- 
cumstances the  defendant  cannot  Justly  com- 
plain of  the  order  as  made  by  the  court 

The  defendant  filed  additional  pleas  to  the 
first  count  averring  that  the  note  sued  on 
was  for  goods  not  shipped,  but  not  setting  up 
matters  to  show  that  the  note  was  not  a  part 
of  a  business  contract  that  contemplated  in- 
terstate shipments,  or  to  show  that  no  part 
of  the  subject-matter  of  the  contract  was  ac- 
tually transported  in  Interstate  commerce 
pursuant  to  the  contract  the  basis  of  the  note 
sued  on.  These  pleas  were  h^d  insufficient 
on  demurrer.  The  defendant  pleaded  never 
was  Indebted  and  want  of  Jurisdiction  as  to 
the  second  count.  If  the  first  count  is  good, 
the  court  had  Jurisdiction.  See  Georgia,  F. 
&  A.  R.  Co.  V.  Andrews,  61  Fla.  246,  64  South. 
461.  There  was  Judgment  <bi  a  directed  ver- 
dict for  the  plaintiff,  and  the  defendant  took 
writ  <rf  error. 

It  api;»ears  that  a  contract  was  made  In 
Florida  by  the  plaintiff,  a  foreign  corpora- 
tion, through  an  agent  with  the  defendant 
corporation,  providing  for  the  making  or 
preparation  by  the  plalntlft  in  the  state  of 
Ohio  of  stated  articles  as  advertising  matter 
which  were  to  be  shipped  from  Ohio  direct 
to  ttie  defendant  or  its  patrons  in  this  and 
ctlier  states;  that  a  large  part,  if  not  all, 
of  the  articles  were  shipped  by  interstate 
transportation  pursuant  to  the  contract;  that 
a  note  was  given  fbr  a  portion  ot  the  articles 
covered  by  the  contract ;  that  the  note  was 
paid  in  part  and  a  ruewal  note,  the  one  sued 
on  in  tills  case,  was  given  for  the  niu>aid  bal- 
ance of  the  first  note ;  that  the  $41.30  mon- 
ey payable  for  work  and  material  furnished 
the  defendant  was  a  part  of  the  above-steted 
interstate  truisactlon. 

[1]  Whm  a  par^  resident  in  one  state 
sends  an  agent  into  another  stat^  and  there, 
through  the  agent,  makes  a  contract  with  a 
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part?  resident  In  sndi  oQw  state  relating  to 
a  ■  matter  of  regular  business,  snCb  as  tiie 
making  and  sale  ot  a  marketable  artlde  not 
forbidden  tai  commerce,  which  contract  con- 
templates the  actual  transportatiai  of  such 
artl<^e  from  the  state  where  made  directly  to 
the  purchaser  or  his  customers  or  patrons  In 
another  state,  such  a  transaction  may  be  re- 
garded as  Interstate  commerce,  particularly 
where  a  portion  of  the  subject-matter  of  the 
agreement  has,  pursuant  to  the  contract,  ac- 
tually been  transported  In  Interstate  com- 
merce. See  International  Text-Book  Co.  y. 
Plgg,  217  U.  S.  91,  80  Sup.  Ct  481,  M  L.  Ed. 
678,  27  U  B.  A.  CN.  S.)  49S,  18  Ann.  Gas. 
IIOS. 

[2]  The  right  to  demand  and  enforce  pay- 
ment for  goods  sold  In  Interstate  commerce 
is  directly  connected  with,  and  essential  to, 
such  commerce,  and  the  imiwsitlon  of  unrea- 
sonable conditions  on  sut^  right  operates  as 
a  burden  and  restraint  u[>on  Interstate  com- 
merce. Bloux  Hemedy  Co.  v.  Cope,  235  U. 
S.  107,  86  Sup.  Ct.  67,  60  U  Ed.  193;  Cir- 
cular Advertising  Ck>.  v.  American  Mercan- 
tile Co.,  ee  Fla.  96,  63  South.  8. 

In  view  of  the  aboTe-established  principles 
of  law,  there  was  no  error  in  overruling  de- 
murrers to  the  mentioned  pleas.  Likewise 
It  was  not  error  at  the  trial  to  refuse  an 
amendment  to  the  first  plea  to  the  first 
count,  which  amendment  sought  to  set  up 
that  the  note  was  "In  renewal  of  a  previous 
note" ;  the  renewal  note  being  a  part  of  the 
interstate  commerce  transaction. 

The  objections  to  evidence  submitted  by 
the  plalntm  have  been  considered.  No  sub- 
stantial error  Is  found,  and  a  discussion  of 
the  assignments  based  on  sneh  objectlona  is 
not  necessary. 

[3]  As  the  testimony  for  the  plaintiff  clear- 
ly shows  the  transaction  was  one  of  inter- 
state commerce,  and  the  Indebtedness  unpaid, 
and  as  the  testimony  for  the  defendant  was 
uncertain  and  not  snffldent  to  sustain  a  ver- 
dict for  the  defendant,  there  was  no  error  In 
directing  a  verdict  for  the  plaintiff  corpora- 
tion which  suocessfolly  carried  the  burden  of 
proof  on  the  Issues  presented. 

Affirmed. 

TAYLOR,  a  J.,  and  SHAOELEPOBD, 
OOCKBBU:^  WBITFIELD,  and  BLUS,  JJ.. 
oonciir* 
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ST.  A.  B.  RT.  CO. 

(Supreme  Court  of  Florida.    AvrO.  S,  1916.) 
(Syllaltu*  by  the  Court.) 

1.  NaTIOABIA  WATIBfl  ^»36(3)  —  BiPABIAN 
OWNBBS— RiOHTS. 

The  statute  (section  643,  Geaeral  Statutes 
of  1906)  does  not  vest  in  riparian  owoerfi  an  un- 
gualiGed  fee  in  the  lands  below  high-water  mark 
and  out  to  the  edge  of  the  channel  in  navigable 


streams,  bays  of  the  sea,  or  harbors  of  this  states 
So  long  as  snch  lubmerged  lands  remain  onlaa- 
proved  hv  the  cons  traction  of  wharves,  or  un- 
reclaimed by  filling  In  from  the  shore  and  con- 
verting the  water  into  land,  the  riparian'  owner, 
though  the  legal  title  is  In  him,  has,  is  so  far 
88  the  statute  is  concerned,  no  greater  right  to 
the  beneficial  me  of  such  submerged  lanoH  and 
the  waters  above  them  than  any  etber  citizen, 
except  for  the  purpose  of  protecting  from  in- 
vasion the  right  to  Improve  whidi  the.  statute 
gives. 

[Ed.  Note.— For  other  eases,  see  Navigable 
Waters.  Cent:  Dig.  |  18S;  Dec;  Dig.  «=^(3>.] 

2.  Naviqable  Watkbb  ^»37(2)  —  Coimoz.  — 

AnTHOBrrr  op  Stais. 

The  state  may  fix  the  exterior  lines  of  a 
navigable  river  If  the  rights  of  the  people  to 
the  use  of  the  waters  and  the  shores  of  the  riv- 
er are  not  thereby  substantially  impaired:  and 
rights  in  the  BulHner|ed  lands  not  within  the 
reasonably  fixed  exterior  lines  of  the  river  may 
be  granted  by  legislative  authority  If  such  grant 
does  not  impair  the  rights  oi  the  whol«  people 
to  the  use  of  tlw  waters  for  any  put^e 
pressed  or  invUed  by  law. 

[Ed.  Note.— other  ^es,  see  Navlgabia 
Waters.  Otat  Dig.  %  208;  Dm  Dig.  «=»3?(^.] 

8.  Navioable  Watvbs  ^»3T(^  —  RiPAaxAir 

OwNBBo— Rights. 
The  rights  granted  by  the  riparian  statute 
of  1866  relate  to  the  space  between  Che  shore 
line  and  the  edge  of  the  channel  of  navigable 
streams,  bays,  or  harbors,  and  such  rights  are 
□ot  controlled  1^  the  direction  of  lines  dividing 
the  uplands. 

[Ed.  Note.— For  other  cases,  see  Navigabla 
Waters,  Cent  Dig.  H  211,  218-222;  Dec  Dig. 
«=»37(4).] 

4.  Navioabi*  Watebs  *s>S7(4)  —  RiPABiAir 
O  WNEES— Rights  . 
As  the  rights  granted  by  the  riparian  act 
of  1S6&  (sections  6^,  644,  General  Statutes  of 
1006)  extend  to  "all  lands  covered  by  water, 
lying  In  front  of  any  tract  of  land  ly- 
ing upon  any  navigable  stream  or  bay  of  the 
sea  or  harbor,  as  f ar  as  tfie  edjce  of  the  chan- 
nel," and  the  right  ai  action  given  tbe  gran- 
tees to  prevent  encroachments  extends  to  *'a]l 
such  submerged  lands  in  the  direction  of  their 
lines  continued  to  the  channel,"  the  right  of 
acUon  extends  to  the  space  betwieen  lines  drawn 
at  right  angles  from  the  shore  line  "to  tbe  edge 
of  the  diann^"  where  the  channel  runs  parallel 
or  practically  so  Trith  the  shore  Une. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  H  211.  21S-222;  Dee.  Dig. 
«a>87(4>.] 

6.  Navioabu:  Watbbs  «=>46(3)  —  Rip  await 

OWNEBS— CoNVrTAWCB  09  RIGHTS. 

Assuming  that  the  riparian  ri^ts  acquired 
under  the  quoted  statute  by  the  owner  of  lands 
"lying  upon"  a  navigable  stream,  bay,  or  harbor 
within  tiie  state  may  be  ahenated  separate  from 
the  lands  to  which  they  attached  under  the  stat- 
ute, sudi  Venation  can  carry  no  greater  right 
than  the  original  owner  had  by  virtue  of  ths 
conditions  and  limitations  contained  in  the 
statute  making  the  qnaUtied  grant  to  stated 
classes  of  riparian  owners. 

rRi.  Note.— For  other  cases,  see  Navigsble 
Waters,  Gent  Dig.  H  287-269;  Dee.  Dig.  «b> 

46(3).] 

6.  NAvroABtB  Watibs  «s>37(4)  —  BiPAiiAir 
Owners— CORTETAKCB  or  Land. 

A  conveyance  of  land  to  which  riparian 
rights  to  submerged  lands  are  attached  under 
the  statute  may  carry  the  riparian  rights,  un- 
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1«B  such  rights  are  reserved  or  a  contrary  in- 
tent appears  from  the  conTeyanee. 

[Ed.  Note.~For  otber  cases,  nee  Navi&able 
Waters,  Cent.  Dig.  U  211,  218-222:  Dec.  Dig. 
«=.37(4).3 

7.  Navigablb  Waters  iS=>37(4)  —  Ripaszah 

ownebs— contetanob  ot  land. 

A  conveyance  of  uplands  bordering  on  naT- 
igable  water  "with  riparian  rights  connected 
therewith,"  coveni  the  space  between  lines  drawn 
at  right  angles  from  the  shore  line  "to  the  edge 
of  the  channel"  where  the  channel  runs  parallel 
or  practically  80  with  the  shoN  line,  no  con- 
trary intent  appearing. 

[Ed.  Kote.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  ||  211,  218-222;  Dec:  Dig. 
«=>37(4).] 

Appeal  firom  Circnlt  Goart,  Bay  County; 
D.  J.  Jones,  Judge. 

Suit  in  equity  by  tlie  Atlanta  &  St  Andrews 
Bay  Hallway  Company  ^^alnst  tlie  Panama 
Ice  ft  Fidi  Company.  From  a  decree  for  de- 
fendant, plaintUt  appeals.  Berersed,  with 
directions. 

E.  C.  Maxwell  and  Sullivan  &  Sulltvan,  all 
of  Fensacola,  for  ai^llant.  Will  H.  Price,  of 
Uarlanna,  Cor  appellee. 

WHITFIBLD,  J.  Appellant  and  ai^llee 
claim  conflicting  rights  In  tlie  nse  of  sub- 
merged land  lying  between  certain  upland 
lots  and  a  <diannel  In  St.  Andrews  Bay,  a 
navigable  bay  of  the  sea  or  Gulf  of  Mexico 
lying  south  and  west  of  said  lota  In  Bay 
county,  Fla. 

Upon  the  admission  of  Florida  Into  the 
Union,  the  state,  by  virtue  of  its  sovereignty, 
became  the  owner  of  all  lands  under  navi- 
gable waters  within  the  state,,  including  the 
shores  or  space  between  ordinary  high  and  low 
water  marks ;  such  state  ownership  being  for 
the  benefit  of  the  people  of  the  state  to  be 
used  for  purposes  of  navigation,  commerce, 
fishing,  etc.,  subject  to  such  regulations  as 
may  be  provided  by  law  for  the  general  wel- 
fare. Hie  state  may  In  the  interest  of  the 
public  welfare  make  limited  dl^ositions  of 
portions  of  the  lands  under  navigable  waters 
within  Its  borders,  or  may  permit  the  use 
thereof,  when  the  rights  of  the  whole  people 
of  the  state  as  to  navigation  and  other  law- 
ful uses  of  the  waters  are  not  materially  im- 
paired. State  ex  rel.  Ellis  v.  Gerbing,  50 
Fla.  603,  47  South.  363,  22  L  IL  A  (N.  S.) 
337;  Broward  v.  Habry,  58  Fla.  388, 60  South. 
826. 

11]  By  chapter  791,  Acts  of  1856,  entitled 
"An  act  to  benefit  commerce,"  the  law-making 
power  of  the  state  recited  that  *'lt  Is  for  the 
benefit  of  commerce  that  wharves  be  built," 
etc.,  and  enacted  that  the  state  be  divested 
"of  all  right,  title  and  Interest  to  all  lands 
covered  by  water,  lying  In  front  ot  any  tract 
of  land  owned  by  a  citizen  of  the  United 
States,  or  by  the  United  States  for  public  pur- 
poses, lying  upon  any  navigable  stream  or  hay 
of  the  sea  or  harbor,  as  far  as  to  the  edge  of 
the  channel,  and  hereby  vests  the  full  title  to 


the  same  In  and  to  the  riparian  pnq^tors, 
giving  them  the  fall  right  and  prlvllegft  to 
buUd  whanret  Into  streams  or  waters  ot  the 
bay  or  harbor  as  far  as  may  be  necessary  to 
effect  the  purposes  described,  and  to  fill  up 
from  the  ahote,  bank  or  beach  as  far  as  may 
be  desired,  not  obstructing  the  chann^  but 
leaving  full  space  for  the  requirements  of 
commerce,  and  upon  lands  so  filled  in,  to  erect 
warehouses  w  other  buildings,  and  also  the 
right  to  prevent  oicroadunents  of  any  other 
person  upon  all  such  submerged  lands  In  the 
direction  of  their  lines  continned  to  the  chan- 
nel." Section  643,  Gen.  Stats,  ot  1906;  sec- 
tion 643,  Compiled  Laws  1914,  and  notes. 

This  statute  "does  not  vest  in  riparian 
owners  an  unqualified  fee  in  the  lands  below 
high-water  mark  and  out  to  the  edge  of  the 
channel  in  navigable  streams,  bays  of  the 
sea,  or  harbors  of  this  state.  So  long  as 
such  submerged  lands  remain  unimproved  by 
the  construction  of  wharves,  or  unreclaimed 
by  filling  in  from  the  shore  and  converting  the 
water  into  land,  the  riparian  owner,  though 
the  legal  title  is  In  him,  has.  In  so  far  as  the 
statute  is  concerned,  no  greater  right  to  the 
beneficial  use  of  such  submerged  lands  and 
the  waters  above  them  than  any  other  citizen, 
except  for  the  purpose  of  protecting  from 
invasi(m  the  right  to  Improve  which  the 
statute  gives.  State  v.  Black  River  Phos- 
phate CO;,  32  Fla.  82,  13  South.  640,  21  L.  R. 
A.  189. 

[2J  The  state  may  fix  the  exterior  Hoes  of 
a  navigable  river  If  the  rights  of  the  people 
to  the  use  of  the  waters  and  the  shores  of 
the  river  are  not  thereby  substantially  im- 
paired ;  and  rights  In  the  submerged  lands 
not  within  the  reasonably  fixed  exterior  lines 
of  the  river  may  be  granted  by  legislative 
authority  if  such  grant  does  not  Impair  the 
rights  of  the  whole  pet^le  to  the  use  of  the 
waters  for  any  purpose  erpressed  or  Implied 
by  law. 

[3]  The  rights  granted  by  the  riparian  stat- 
ute of  1856  relate  to  the  space  between  the 
shore  line  and  the  edge  of  the  channel  of 
navigable  streams,  bays,  or  harbors,  and  such 
rights  are  not  controlled  by  the  direction  of 
lines  dividing  the  uplands.  * 

[4]  As  the  rights  granted  by  the  riparian 
act  of  1866  (sections  643,  644,  General  Stat- 
utes of  1906)  extend  to  "all  lands  covered  by 
water,  lying  in  front  of  any  tract  of  land 
*  *  *  lying  upon  any  navli^ble  stream  or 
bay  of  the  sea  or  harbor,  as  far  as  the  edge 
of  the  channel,"  and  the  right  of  action 
given  the  grantees  to  prevent  encroachments 
extends  to  "all  such  submerged  lands  In  the 
direction  of  their  lines  continued  to  the  chan- 
nel," this  right  of  action  extends  to  the 
space  between  lines  drawn  at  right  angles 
from  the  shore  line  "to  the  edge  of  the  chan- 
nel," where  the  channel  runs  parallel  or  prac- 
tically so  with  the  shore  line.  Merrill-Stevens 
Co.  V.  Durkee,  62  Fla.  549,  67  South.  428 ;  sec- 
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tions  643,  644,  Compiled  Laws  of  1914,  and 
notes. 

[6]  Assuming  that  the  riparian  rights  ac- 
■qalred  undo*  the  quoted  statute  by  the  own- 
er of  lands  "lying  upon"  a  navigable  stream, 
bay  or  harbor  within  the  state  may  be  alien-' 
ated  separate  from  the  lands  to  which  they 
attached  under  the  statute,  such  alienation 
can  carry  no  greater  right  than  the  original 
owner  had  by  vlrtae  of  the  oondltlons  and 
limltatifflis  cmtalned  in  the  statute  making 
the  qualified  grant  to  stated  classes  trf  rl< 
parian  owners.  See  Blras  v.  Solary,  18  Fla. 
122;  Sullivan  r.  Moreno,  19  Fla.  200;  State 
V.  Blade  Biver  Pbos^te  Co.,  82  Fla.  82, 
IS  South.  640;  21  L.  B.  A.  189l 


[9]  A  conveyance  of  land  to  which  riparian- 
rights  to  submerged  lands  are  attached  under 
the  statute  may  carry  the  riparian  rights,  un- 
less such  rights  are  reserved  or  a  contrary  in- 
tent appears  from  the  conveyance.  AzUne  v. 
Shaw,  85  Fla.  306,  17  South.  4U.  28  U  B. 
A.  391. 

The  railroad  company  owns  a  portion  at 
least  of  block  27,  and  the  Ice  company  a  por- 
tion of  block  31  of  a  plat  made  In  1688.  Both 
lots,  as  claimed  by  the  parUes,  are  <H)po8ite 
and  extend  to  the  waten  of  St.  Andreira 
Bay;  block  27  being  northwest  c£  bkx^  31, 
the  water  line  running  northwest  and  south- 
east past  these  and  many  other  blocks.  See 
plats. 
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*MI6LS  DeSCmPTIOM  OF  PPtOPERTV. 

••rtf-^TB-Ta—  BIIMMACJTY  |ck  and  Fish  Co 
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.  AM  CO)  XCilBM  RRLCoi  OdCK  AND 


DOCK  CONHECTIKG  TO  ff.R.DoCK- 
OLO  DpcK. 


Apparently  tbe  duumel  In  fbe  bay  runs 
Mmewbat  parallel  with  the  water  line ;  L  e., 
northwest  and  sonthrast  The  railroad  com- 
pany bnllt  a.  wharf  from  near  the  southeast 
comer  ctf  bloc^  27  In  a  southerly  direction  in 
the  waters  of  the  bay  passing  in  front  of 
block  31  scone  distance  from  the  shore  line 
ot  block  81.  Snbseqnently  the  ice  company 
built  a  wharf  presumably  at  right  angles 
from  the  shore  to  the  channel  of  the  bay, 


Plat  of  Bav  shore  SrAfDREws  Bay  and 
Town  or  Panama  CiTV,  Fla.,  showing  G.B. 
Thompson's  Suw iiev  Lot  2  q  Water  Front 

THe-Xf-TO,  AND  SHDWPMO  DOCKS  COPIE.O  '^RQIA. 

Plat  "LANDb  or  Guij=  Coast  DeVEkOFWEMT 
Co.  or  St.  AwOMWJ  ftW,  FtA." 


from  the  shore  line  opposite  the  portion  of 
block  31  owned  by  the  Ice  company.  This 
made  the  wharf  of  tbe  Ice  company  inter- 
sect the  wharf  of  the  railroad  company  In 
the  waters  of  the  bay  between  the  shore  oppo- 
site block  81  and  the  channel  of  Oie  bay  op- 
posite said  blodc  SI.  The  railroad  company 
obtained  a  temporary  injunction  restraining 
the  ice  company  from  bnlldlng  its  do(^  across 
the  dock  it  OA  railroad  company.  After 
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flllng  an  answer  tbe  defendaDt  Ice  company 
filed  a  cTORs-blll  praying  for  a  decree  that  the 
space  iD  the  waters  of  the  bay  In  front  of  the 
ice  MHopany's  portion  of  lot  31  "lying  be- 
tween parallel  tines  rannlDg  at  right  angles 
to  the  shore  from  tbe  points  of  the  Intersec- 
tions of  the  boundaries  of  said  property  with 
the  shore  line  thereof,  to  the  channel  said 
St  Andrews  Bay,"  belongs  to  the  Ice  com- 
pany, and  that  the  railroad  company  be  en- 
joined from  using  such  space  with  its  wharf. 
The  Injunction  restraining  the  ice  company 
was  made  i>erpetual,  and  the  cross-bill  was 
dismissed.  Tbe  Ice  comiiany  appealed.  Bach 
party  asserts  title,  and  also  an  estoppel 
against  the  right  claimed  by  the  other. 

The  appellant  Panama  Ice  ft  Ftsh  Com- 
pany's claim  of  title  Is  as  follows: 

O.  B.  lliompfion,  who  in  isss  owned  and 
made  flie  record  viAt  of  tbe  lands,  In  Angnst, 
190S.  conveyed  to  G.  M.  West  Mock  31,  as 
platted  by  O.  B.  Th(Hnpeon  and  filed  for 
record.  In  N.  of  Sec.  8.  T.  4  8.,  R.  14  W., 
"with  riparian  rights  in  bay  as  law  directs." 
The  plat  shows  an  apparently  open  space  be- 
tween block  81  and  other  blocks  to  tbe  south- 
east, and  the  waters  of  tbe  bay.  This  apace 
Is  not  marked  as  a  street  as  other  spaces 
In  the  plat  not  running  almig  tbe  water  line 
are  marked.  Blodc  31  la  on  tbe  plat  sub- 
divided Into  lots,  each  (tf  which  fronts  on 
the  apparently  open  narrow  space  between 
tbe  line  of  the  block  as  platted  and  the  water 
line  of  the  bay.  On  October  31.  1905,  G.  M. 
West  conveyed  to  the  Gulf  Coast  Development 
Company  block  SI,  and  otber  property,  by  the 
plat,  "toge^ber  with  all  riparian  rights  ap- 
pertaining to  tbe  above  property."  On  April 
9, 190S,  G.  B.  l^ompson  conveyed  to  tbe  Gulf 
Coast  Development  Company  "all  that  land 
Situated  and  being  on  and  In  the  southwest 
side  of  tbe  street  designated  as  Bay  street  on 
tbe  plat  of  said  lands  as  made  by  G.  B. 
Thompson  In  1888  •  *  •  In  front  of  and 
opposite  to  block  31  •  •  •  extending 
from  tbe  center  of  said  Bay  street  out  Into 
the  Bay  of  St  Andrews  to  the  navigable 
channel  as  tbe  law  directs,  with  all  riparian 
rights  appertaining  thereto."  On  May  1, 1908, 
the  Gulf  Coast  Development  Company  convey- 
ed to  Oscar  E.  Williams  and  others,  Incor- 
porators of  tbe  Panama  Ice  Company,  a 
pr<q)osed  corporation,  a  tract  of  land  de- 
scribed as  follows: 

"Bounded  by  a  line  beginninic  at  a  point  on 
tbe  low-water  line  of  the  shore  of  St.  Andrews 
Bay,  due  south  of  the  southeast  comer  of  block 
31,  of  G.  B.  Thompson's  platting  of  United 
States  govenuQent  lot  ^'o.  2,  Sec.  8,  Tp.  4  south, 
range  14  west,  recorded  at  Vernon,  Pla.,  Book 
1,  page  S9i;  thence  running  due  north  to  Gra- 
vier  -street  as  shown  on  said  plat;  thence  due 
west  along  Gravier  street  150  feet;  thence  due 
south  to  the  low-water  mark  on  St  Andrews 
Bay;  thence  in  a  southeasterly  direction  along 
said  low-water  mark  to  the  point  of  beginning; 
also  a  tract  of  land  lying  under  water  of  said 
bay  bounded  on  tbe  north  by  the  above-describ- 
ed land,  on  the  south  by  the  channel  of  said 
bay,  on  the  east  and  west  h7  a  continuation  of 
the  east  and  west  boundary  Unes  of  the  abov»- 


described  tract  of  land,  running  du9  soath  to 
the  channel  of  said  bay.  with  all  riparian  rights, 
except  an  easement  for  a  street  60  feet  wide 
along  the  bay  shore,  and  for  a  belt  railway  line 
on  said  street  And  the  said  parties  of  the  fim 
part  hereby  grant  an  easement  through  the 
lands  lying  between  the  above-described  tract 
and  the  Atlanta  ft  St.  Andrews  Bar  Bailnwd 
for  the  purpose  of  buildiDg  connecting  side  trade 
for  the  use  of  the  party  of  the  second  pnrt 
reserving  tbe  privilege  unto  the  pnrty  of  tM  fit^ 
part  to  connect  with  said  side  track,  and  to  pass 
cars  over  the  same ;  this  conveyance  is  made  up- 
on the  condition  that  the  parties  of  the  seconJ 
part,  their  heirs  and  assigns,  are  not  to  use  ibe 
loud  hereiD  conveyed  as  the  terminal  of  any  rail- 
road, but  are  not  inhibited  from  making  track 
connections  with  the  Atlanta  ft  8t  Andrews 
Bay  Railroad." 

On  August'  13,  1908,  O.  Bi  WUUams  snd 
others  conveyed  to  the  Panama  loe  Company 
a  tract  of  land  bounded  by  a  line  beginning 
at  a  point  on  the  low-water  line  of  the  shore 
of  St  Andrews  Bay  due  south  of  the  south- 
east comer  of  block  31  of  G.  B.  Thompson's 
platting  of  United  States  government  lot  No. 
2  of  section  8,  township  4  south,  range  14 
west  as  recorded  in  Book  1,  at  page  594.  In 
1S8S,  of  the  records  of  Washington  county, 
Fla.,  running  thence  due  north  through  the 
said  southeast  comer  <^  said  block  31  to 
Gravier  street;  thence  west  along  said  Gra- 
vier street  a  distance  of  150  feet ;  thence  due 
south  to  the  low-water  line  of  said  &t.  An-  j 
drews  Bay;  thence  along  the  said  low-water 
mark  of  said  bay  In  a  southeasterly  direcdon 
to  point  of  beginning. 

On  March  10,  1013,  O.  £L  Williams  and  oth- 
ers executed  to  the  Panama  lee  Company  i 
further  conveyance  so  as  to  cover  "all  the  In- 
terest which  the  parties  [Williams  and  oth- 
ers] acgnired  under  that  certain  deed  from 
the  Gulf  Coast  Development  Oompany,  dated 
the  Ist  day  of  May,  1908,  which  the  parties 
[Williams  and  others]  had  not  described  In 
that  certain  deed  executed  by  the  parties 
[Williams  and  others]  oa  the  13th  day  of  Au- 
gust, 1008,  to  the"  Panama  Ice  Company.  On 
April  9,  1913,  tbe  Panama  Ice  Company  con- 
veyed the  property  to  T.  H.  Moore,  and  on 
August  8,  1913,  T.  H.  Moore  and  wife  con- 
veyed the  property  to  the  Panama  Ice  &  Fish 
Company.  A  certificate  made  by  the  town 
clerk  stated  that  on  May  3,  1909,  the  town 
council  vacated  the  street  along  the  beach 
in  Panama  City  as  shown  by  the  minutes  of 
the  town. 

The  claim  of  title  of  tbe  Atlanta  ft  St  An- 
drews Bay  Railway  Company,  the  appellee,  Is 
as  follows:  . 

On  August  22,  1905,  G.  B.  ThompsMi  con-  j 
veyed  to  G.  M.  West  "block  27,  except  one  | 
acre  on  north  end  of  said  block,  all  the  abore  | 
being  platted  by  G.  B.  Thompson  and  filed  in 
clerk's  office,   •   *    •   situated  In  lot  & 
U.  S.  m  commonly  described  as  N.     of  ^  | 
8,  T.  4  S.,  B.  14  W.,  with  riparian  rights  In 
bay  aa  law  directs."  On  October  31. 1905,  G- 
U.  West  conveyed  the  same  property  to  the  j 
Golf  Coast  Devel<^ment  Company.  On  Maicb 
27,  1906,  the  Gulf  Coast  Development  Corn- 
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pany  contracted  to  convey  to  the  Atlanta  & 
St.  Andrews  Bay  Railway  Oompany  "one 
txact  or  parcel  of  land  ten  (10)  feet  In  widtb 
along  Ure  water  fronts  of  block  twenty-two 
(22),  twenty-one  (21),  twenty-six  (26),  twenty- 
seven  (27),  and  a  lot  lying  on  the  water  fr<mt 
south  of  block  twenty-seven  (27)  and  west  of 
a  line  running  between  said  block  twenty- 
seveD  (27)  and  block  twenty-eight  (28)  to  the 
bay;  the  south  boundary  of  said  ten  (10)- 
foot  tract  of  land  herein  mentioned  being 
high-water  mark  on  said  bay,  with  all  the 
rigbtd  of  said  doTelopment  company  In  and 
to  said  tract  or  jMircel  of  land  lying  south  of 
same  and  extending  as  far  out  into  the  bay 
as  the  rights  and  interest  of  said  develop- 
ment company  go  with  riparian  rights  ctm- 
nected  therewith  on  said  bay." 

17]  On  August  11, 1908,  the  conveyance  was 
made  to  the  railroad  company.  These  state- 
ments as  to  claims  of  title  show  that  both 
parties  claim  through  the  Gulf  Coast  Devel- 
opment (Company,  whlt^  latter  company  re- 
ceived on  October  31,  1905,  from  G.  M.  West 
a  conveyance  of  property  In  the  plat  Includ- 
hig  "blo<*  thirty-one  (31)  •  •  *  and  all 
of  block  twenty-seven  (27),  except  one  acre  on 
the  north'  end  of  said  block,  *  to- 
gether with  all  riparian  rights  appertaining 
to  the  above  property."  The  development 
company  received  also  on  April  9,  1908,  a  con- 
veyance from  G.  B.  Thompson,  who  platted 
the  land  and  sold  the  blocks  as  above  stated 
to  West,  coTerlng  "all  that  land  situated  and 
being  on  and  in  the  southwest  side  of  the 
Btreet  designated  as  Bay  street  on  the  plat," 
tavlng  reference  to  tire  space  between  block 
31  and  the  bay.  The  GulC  Coast  Development 
Company  then  apparently  owned  the  riparian 
rights  that  were  incident  to  block  31,  which 
riparian  rights  were  apparently  south  of  the 
riparian  r^hts  to  block  27  also  owned  by  the 
de^'eiopment  company.  The  property  convey- 
ed by  the  development  company  was  describ- 
ed as  "a  strip  of  land  10  feet  In  width  along 
the  water  front  of  blocks  •  *  •  twenty- 
seven  and  a  lot"  so  described  as  perhaps  to 
touch  the  portion  of  block  31  now  owned  by 
the  appellant  ice  company,  "with  all  rights  in 
and  to  said  tract  or  parcel  of  land  lying 
south  of  same,  and  extending  as  far  out  into 
the  bay  as  the  rights  of  said  Gulf  Coast  De- 
velopment Oompany  go  with  riparian  rights 
connected  therewith  on  the  bay."  It  Is  con- 
tended for  the  railroad  company  that  this 
last  conveyance  of  riparian  rights  "lying 
south  of"  the  land  conveyed  gave  the  rail- 
road company  title  to  the  riparian  rights  op- 
iwaite  blodt  31.  But  the  description  used 
clearly  indicates  an  intent  to  convey  land  to- 
gether "with  riparian  rights  connected  there- 
^tb,"  which  rights  extend  not  south  bat 
southwest,  and  have  reference  not  to  the 
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[  linos  dividing  the  uplands,  but  to  the  channel 
!  of  the  bay.    If  this  were  not  the  intentloi^ 
more  deflnite  and  sufficient  words  of  descrip- 
tion would  have  been  used  to  make  the  conr 
veyance  legally  efCective. 

This  simplifies  the  consideration'  of  and 
disposes  of  the  appellee  railroad  company's 
claim  of  title  to  the  riparian  rights  l>lng  be- 
tween the  Ice  company's  land  In  block  81  and 
the  channel  of  the  bay. 

The  first  part  of  the  description  In  the  con- 
veyance from  the  Gulf  Coast  Development 
ComiNiny  to  Williams  and  others,  the  pred- 
ecessors In  title  to  appellant  is  in  effect  as 
follows,  to  wit:  From  the  water  line  due 
south  of  the  southeast  comer  of  block  31, 
thence  due  north  to  Grarier  street,  thence 
due  west  along  Gravier  street  150  feet,  thence 
due  south  to  the  low-water  mark  on  St.  An- 
drews Bay,  thence  in  a  southeasterly  direc- 
tion along  said  low-water  mark  to  the  point 
of  beginning. 

This  de.scriptlon  carried  the  statutory  ri- 
parian rights  incident  to  the  land,  viz.:  the 
lands  covered  by  water  lying  In  front  of  the 
tract  of  land  so  described  as  far  as  to  the 
edge  of  the  channel,  no  contrary  intent  ap- 
pearing by  reservation  or  otherwise.  The  lat- 
ter part  of  the  description  in  the  convey- 
ance from  the  Gulf  Coast  Development  Com- 
pany to  Williams  and  others,  the  predecessorB 
in  title  to  the  appellant.  Is  as  follows: 

"Also  a  tract  of  land  lying  nader  water  of 
snid  bay  bounded  on  the  north  by  the  above- 
described  land,  on  the  south  by  the  channel  of 
said  bay,  on  the  east  and  west  by  a  continuation 
of  the  east  and  west  boundary  lines  of  the 
above-described  tract  of  laud  running  due  soutii 
to  the  channel  of  said  bay,  with  all  riparian 
rights,  ercept  an  easement  for  a  htreet,"  etc. 

This  diescriptlon  evldoitly  covers  rlpwrian 
rights  Boatb  of  those  appoelte  and  inddent  to 
block  81,  If  effective  for  any  parpose. 

The  evidence  Is  saffldent  to  show  that  by 
silent  acqulescraice  <tf  its  predecessors  In  ti- 
tle the  ice  company  is  estopped  from  com- 
plaining of  the  existence  of  the  present  wAorf 
atructure  on  its  riparian  rights  between  its 
land  In  block  31  and  the  channel  of  the  bay. 
This,  however,  does  not  take  from  the  Icfr 
company  Its  legal  rights  under  the  statute  of 
1856  conferring  riparian  rlghta.  The  Ice  com- 
pany may  construct  its  wharf  over  or  under 
or  across  the  railroad  company's  wharf  If  no 
unnecessary  Injury  is  done  to  the  latter 
wharf.  Such  croscdng  does  not  present  the 
quesUon  determined  In  Seaboard  Air  Line 
Ry.  V.  McBalney,  60  Fla.  462,  68  Sonth.  758. 

The  decree  is  reversed,  with  dlrectI(Sis  for 
farther  proceedii^  in  accordance  herawlth. 

TATLOB,  C.  J.,  and  SHACKLBFOED  and 
ELLIS,  J  J.,  cwcur. 

COCKBELL,  J.,  takes  no  part 
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(All. 


WOODS  T.  STATB.  (6  DIt.  60.) 
(Conrt  of  Appeal*  of  Alabama.   April  4,  191d.) 
Gbuqnal  Li.w  «s»1182  —  Appeai.— Affibv- 

ANCE. 

Where  the  tranicript  contained  a  certificate 
of  the  trial  Judge  that  the  time  for  tendering  a 
bill  of  exceptions  had  expired  and  tliat  no  bill 
had  been  tendered  within  the  time  allowed  by 
law,  and  the  record  proper  showed  that  the  pro- 
ceedinga  were  regular  and  contained  no  reversi- 
ble error,  AeM  a  judgment  of  conviction  will  be 
affirmed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  D]f.  »  S208-8214:  Dee.  Dig. 
1182.] 

A^wal  from  Criminal  Court,  Jefferson 
County;  H.  P.  Heflin,  Judge. 

Bd  Woods  was  convicted  of  grand  laromy, 
and  appeals.  Affirmed. 

W.  Ll  BCaitln,  Atty.  Gen.,  tor  tbe  Stata 

PEI.HAM,  P.  J.  The  transcript  In  this 
case  shows  a  Jndgment  of  conviction  entered 
In  the  trial  court  on  the  19th  day  of  May, 
1915,  and  a  sentence  Imposed  upon  the  de- 
foidant  In  accordance  with  the  verdict  of 
the  Jury  of  three  years'  imprisonment  in  tbe 
penitentiary  for  grand  larceny.  The  tran- 
script was  filed  In  this  court  on  tbe  22d  day 
of  November,  1916  and  was  submitted  oo  No- 
vember 26,  1916.  The  transcript  contains  a 
certificate  of  the  trial  Judge,  certi^r^i^  that 
the  time  for  tendering  a  bill  of  exceptions 
had  expired,  and  that  no  UU  had  been  ten- 
dered within  tbe  time  allowed  by  law.  The 
appeal  to  this  court  was  noted  by  the  de- 
fendant on  the  226.  day  of  May,  1916,  and 
the  proceedings  shown  by  tbe  record  proper 
being  regular,  and  containing  no  error  au- 
thorizing a  reversal  of  the  Jndgmoit,  an  af- 
flxmance  Is  ordered. 

Affirmed. 


DOUGIiAS  V.  STATE.   (6  Div.  72.) 
(Court  of  Appeals  of  Alabama.  April  4,  1916.) 
Cbiuika£.  La.w  «=9l094— Afpkai.  — Amuc- 

A  record  proper  showing  a  regular  Judg- 
ment of  conviction  on  an  Indictment  duly  and 
regularly  returned  chaiging  the  offense  for 
which  defendant  was  adjudged  guilty,  and  con- 
taining no  biHs  of  nceptlona,  after  the  expira- 
tion of  the  time  for  filing  such  bills,  presented 
no  showing  of  enw  requiring  reversal. 

[Ed.  Note.— For  other  caaee,  see  Criminal 
Law.  Cent  Dig.  H  2807,  8204;  Dee.  Dig.  «s» 
1094.] 

Appeal  from  Criminal  Court,  Jefferson 
County ;  William  Bl  Fort,  Judge. 

Will  Douglas  was  omvicted  of  grand  lar- 
ceny, and  he  aK>eala.  Affirmed. 

W.     Martin,  Atty.  Gen.,  for  the  State. 

PKLHAM,  P.  J.  The  defendant  was  con- 
victed of  grand  larceny  on  t^e  10th  day  of 
February,  191S,  and  took  an  appeal  on  the 
following  day  (February  20,  1915),  when  he 
was  sentenced  to  an  imprisonment  of  two 


years  in  tbe  penitentiary  in  conformity  with 
the  TOTdict  of  the  Jury  finding  him  guilty  of 
tbe  offenae  charged. 

Q%e  record  contains  no  bill  of  exceptions, 
and  tbe  certificate  of  the  derfc  certtfles  that 
tbe  time  fbr  filing  haa  expired  and  that  no 
blU  of  excepti(»is  haa  been  filed.  Tbe  record 
proper  shows  a  regular  Judgment  of  couric- 
tion  on  an  Indictment  duly  and  regularly  re- 
turned Into  court,  diarging  the  ofTense  for 
which  the  defendant  was  adjudged  guilty, 
and  presents  nothing  showing  error  requiring 
reversal,  and  the  Judgment  of  oonvlctioQ  is 
therefore  affirmed. 

Affinned. 


GIBSON  V.  STATE.   (No.  77.) 
(Court  of  Appeals  of  Alabama.   April  4,  1916J 
CaiHiNAi,  Daw  9=>-11S2— Appeal— Amu- 

ANCB. 

Where  tbe  time  for  presmdng  and  having 
signed  a  bill  of  exceptions  had  expired  and  tlM 
transcript  contained  no  bill  of  exceptions,  and 
the  proceedings  shown  by  the  record  proper  were 
regular  and  showed  no  reveraifaJe  error,  htU,  i 
Judgment  of  oonvlcticm  wlU  be  affirmed. 

[Ed.  Note.— For  other  cases,  set  Criminil 
Law,  Cent  Dig.  H  8208-S214;  Dec  Dig. 
1182.] 

Appeal  from  Criminal  Court,  JeSerson 
County ;  l^lUam  B.  Fwt,  Judg& 

B.  M.  OlbwHi  was  conrlcted  of  vlolatlDg 
tbe  pnAlbltloa  law,  and  appeals.  Affirmed. 

W.  L.  Martin,  Atty.  Gen.,  for  the  State. 

PBLHAM,  P.  J.  The  tmnacript  in  this 
case  contains  no  Mil  of  exceptions.  Tbe  pro- 
ceedings shown  by  the  record  proper  are  r^- 
ular  and  show  no  reversible  errw.  It  is 
shown  by  the  judgment  entry  that  the  de- 
fendant was  duly  and  regularly  convicted 
on  a  charge  of  violating  the  prohibition  law, 
and  duly  and  legally  sentenced  In  coofonnlty 
with  the  verdict  of  tbe  Jury  on  the  11th  day 
of  January,  1916,  and  gave  an  appeal  bond 
on  the  6th  day  of  P^mary,  1915.  "nie  time 
for  presenting  and  having  signed  a  bill  of 
exceptions  having  expired,  and  there 
no  error  in  the  record,  tlie  judgment  ta  caa- 
Tiction  is  affirmed. 

Affirmed. 


BUFFOBD  V.  STATE.   (6  Dir.  97L) 
(Court  of  Appeals  of  Alabama.  April  20, 191&I 

1.  Cbiuinai.  Law  *=»351(8)— Evidence— Sob- 
SEQUENT  Conduct  of  Accused. 

On  a  larceny  trial  it  is  proper  for  the  state 
to  ask  a  witness  if  defendant  made  any  state- 
ments to  him  about  the  stolen  property  or  made 
any  threats  about  the  witness  testifying  in  the 
case. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  S  782 ;  Dec.  Dig.  «=3361(9.) 

2.  Cbiminai:  Law  *=>1144(12)  —  Apfial  - 

Recobd. 

The  introduction  of  a  letter  against  objec- 
tion by  defendant  will  on  appeal  be  presumed 
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proper  where  neither  the  letter  nor  its  con- 
tents are  included  in  the  transcript. 

[Ed.  Note.— For  other  caeeB,  aee  Criminal 
Law.  CenL  Dig.  H  2901,  S02O030;  Dec.  Dig. 

3.  Cbiminal  Law  ^s»1169(3)— Ofxhioh— Sfb- 

CIAL  KnOWLBDOE. 

A  witness  identifying  defendant's  hand- 
writing in  properly  qualified  by  later  tesdmon; 
of  defendant  that  the  witness  'la  familiar  with 
my  handwriting ;  we  ttaTe  liad  a  d amber  of  let- 
tm  passed  between  us." 

[Ed.  Note. — For  other  cases,  see  Criminal 
Lav,  Cent  Dig.  S  8139;  Dec.  Dig.  «=>116d(H).] 

4.  CaiMmAL  Law  ^3531(3)— CoNrESBioNS. 

A  proper  predicate  for  the  admission  of  de- 
fendanrs  confession  held  laid  where  a  witness 
thereto  before  testifying  said  that  no  one  had 
tlireatened  defendant  or  promised  or  made  in- 
ducements. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  1215;  Dec  Dig.  «=>531(3).l 

Ai^>efll  fr<Rn  Criminal  Coort.  JefEerson 
County ;  William  E.  Fort,  Judge. 

Henry  Bufford,  alias  Bnrfford,  was  con- 
Ticted  of  graaa  larceny,  and  appeals.  Af- 
firmed. 

Witness  Arwood,  testifyinc;  stated  tliat  he 
had  seen  driendant  write  a  namber  of  let- 
ters and  notes,  and  was  familiar  with  his 
bandwritinff.  "I  had  written  him  a  letter 
before  rec^vlng  this  letter,  and  he  had  writ- 
ten me  a  letter  btfore  that  (witness  being 
shown  a  letter),** 

Lee  Cowart,  of  Birmingham,  for  appellant 
W.  U  Martin,  Atty.  Gen.,  and  P.  W.  Turner, 
Asst.  Atty.  Gen.,  for  the  State. 

PELHAM,  P.  J.  [1]  Appellant  was  tried 
and  convicted  for  the  larceny  of  an  animal 
of  the  cow  kind.  On  the  trial  a  state's  wit- 
ness was  asked  if  the  defendant  made  any 
statements  to  him  about  the  stolen  property, 
or  made  any  threats  about  witness  testifying 
in  the  case.  A  general  objection  to  the  ques- 
tt(Hi  was  overruled.  In  this  there  was  no 
error  authorizing  a  reversal.  While  the  form 
of  the  question  may  have  been  objectionable, 
the  evidence  sought  to  be  elicited  by  the  In- 
quiry was  material.  Nevers  Ltunber  Co,  v. 
nelds,  161  Ala.  367,  370,  44  South.  81. 

[2]  Objection  was  made  by  the  defendant 
to  the  introduction  of  a  certain  letter.  As  a 
bill  of  exceptions  is  constmed  most  strongly 
against  the  party  presenting,  the  presumption 
will  be  Indulged,  neither  the  letter  nor  its 
contents  being  Included  in  the  transcript, 
that  the  trial  court  properly  admitted  the  let- 
ter. TeUow  Pine  Lbr.  Co.  v.  Ala.  State  Land 
Ca,  171  Ala.  77.  80,  54  South.  608. 

[I]  Under  the  doctrine  announced  in  Karr 
T.  State,  106  Ala.  1, 17  South.  328,  the  witness 
who  Identified  defendant's  handwriting  was 
properly  qualified.  The  weight  of  his  tes- 
timony was  a  question  for  the  jury.  He, 
however,  showed  sufficient  acquaintance  with 
defendant's  writing  to  testl^.  If  tliere  had 
been  any  error  In  this  regard,  it  was  ren- 
dered nnaTalllnc  by  defen^mt's  later  testi- 


mony that  the  witness  "is  familiar  with  my 
handwriting;  we  have  liad  a  number  of  let- 
ters pass  between  ua" 

[4]  A  proper  predicate  for  the  admission  of 
the  defendant's  confession  was  laid.  Be- 
fore testifying  the  witness  bad  said  tliat  ne- 
ther he  nor  any  one  else  In  his  hearing  or 
presence  had  threatened  the  defendant,  nor 
told  him  it  would  be  better  to  make  a  state- 
ment or  worse  if  he  did  not,  nor  bad  he  nor 
any  one  else  promised  the  defendant  any  Te> 
ward,  or  held  out  any  Inducement  to  ma^e  a 
statement,  nor  offered  bim  any  violence  or 
barm  If  he  did  not  make  a  statement  Hm- 
ingburg  r.  State^  163  Ala.  IB,  16,  40  Sontli 
246. 

Afflnned. 


SPRINGFI19LD  FIRB  ft  MARINS  INS.  OO. 
FDRBBLL   ifi  Div.  IS.) 

(Court  <rf  Appeals  of  Alabama.  April  13,  1916.) 

1.  Principal  amp  Aqsnt  ^116(1)— Eestrio- 

TIOH8   'OW  AUTHOam— NOTKE. 

Kestrictions  upon  the  authority  of  a  general 
agent  with  respect  to  the  necessary  or  appropri- 
ate or  osnal  inddents  of  basiness  Intmsted  to 
him  are  not  admissible  in  evidence  against  third 

Eroons  without  notice  thereof,  who  relied  on 
I  implied  authority. 

[Ed.  Not«^— For  vOux  eases,  see  Principal  and 
Acent,  Cent  Dig.  U  8T7, 877^ ;  Dec  Dig.  «=s» 

116(1).] 

2.  PRINOIPAX.  ASD  AOSHT  «S»110(1)  —  TlBBl- 
TOBIAL  RESTBICTIOHB. 

Territorial  restrictions  upcm  even  a  gen- 
eral agent's  authority  are  effectual  as  to  unin- 
formed third  persons. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  H  377,  377%  ;  Dec.  Dig. 

«»H(Hl)7l 

3.  Insubanck  «=993— Agent  roa  Inbubbb— 

lUFLIKD  AUTHOBITT— SVIDENCB  AS  TO  LlUI- 

TATiON  OF  AuTHoarrr. 

Where  it  was  agreed  that  an  insurance 
agent's  authority  was  Umlted  to  one  county,  and 
that  on  a  trip  into  another  connty  he  solicited 
insnrance  generally  and  wrote  one  policy  ac- 
cepted b^  the  company,  which  did  not  know 
of  the  trip  and  did  n<rt  liold  him  out  as  their 
agent  in  uie  second  county,  Judd,  that  the  com- 
pany was  not  liable  for  the  agent's  retention  of 
premium  paid  for  policy  applied  for  in  the  sec- 
ond county. 

[Ed.  Note.— For  otlier  cases,  see  Inaurajice, 
(Tent  Dig.  I  128;  Dec.  Dig.  «a»93.1 

Appeal  from  Circuit  Court,  Cullman  Coun- 
ty; Robert  0.  Bri^ell,  Judge. 

Action  by  0.  F.  S^srr^  against  the  Spring- 
field lire  ft  Marine  Insnronoe  Oompany. 
From  a  Judgment  for  plalntUt,  deftaidant  B9- 
peals.   Reversed  and  remanded. 

A.  A.  Griffith,  of  Cullman,  and  Callahan  ft 
Harris,  of  Decatur,  for  appellant  Sample  ft 
Kllpatrick,  of  Cullman,  and  J.  B.  Powell,  of 
Jasper,  for  appellee. 

PELHAM,  P.  J.  An  agent  of  the  appelant 
insurance  company  took  from  the  appellee  an 
application  for  a  policy  of  fire  Insurance  on 
the  property  of  the  ai^llee,  who  paid  the 
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agent  a  sum  of  money  as  tbe  preminm  there- 
for. No  policy  was  ever  Issued  to  the  appel- 
lee, and  he  sued  the  company  for  tbe  amount 
80  paid  as  a  premium.  The  agent  did  not 
pay  the  premium  to  the  company ;  It  received 
no  benefit  therefrom,  and  bad  no  knowledge 
that  this  policy  had  Itecn  applied  for,  or  that 
-the  money  was  collected  by  the  agent  Tbe 
agent  was  authorized  by  the  com[>any  to 
write  policies  and  collect  premiums,  but  bis 
authority  was  so  limited  as  not  to  cover  tbe 
particular  kind  of  property  sought  to  be  in- 
sured, and  be  bad  no  authority  to  collect  pre- 
miums on  policies  of  insurance  in  advance 
of  the  Issuance  of  the  policy  by  the  defend- 
ant. Bis  employment  was  limited  to  Call- 
man  county,  where  he  resided,  and  be  had  no 
authority  to  represent  the  defendant  in  Win- 
ston county ;  but,  notwithstanding  tbe  Um- 
Itationa  upon  bis  employment,  without  the 
knowledge  of  the  company,  he  solicited  Insur- 
ance In  Winston  county,  where  the  appellee 
lived,  and  in  which  county  the  property 
sought  to  be  Insured  wns  situated.  The  com- 
pany insists  that  the  territorial  limitation  is 
effectual  as  to  the  appellee,  even  though  he 
liad  no  knowledge  thereof. 

[1.2]  It  is  well  setUed  in  this  state  that 
restrictions  upon  the  authority  of  a  graeral 
agent  with  respect  to  the  necessary  or  ap- 
propriate and  usual  Incidents  of  the  business 
intrusted  to  blm  cannot  avail  and  are  not 
admissible  in  evidence  against  third  persons 
who  relied  upon  his  implied  authority  with- 
out notice  of  his  limitations.  Sun  Insurance 
Office  of  London  v.  Mitchell,  186  Ala.  420, 
65  South.  143 ;  Syndicate  Insurance  Co.  v. 
Catchlngs,  104  Ala.  176,  16  South.  46;  Secu- 
rity, etc.,  V.  Kiley,  157  Ala.  533, 47  South.  735. 
But,  contrary  to  tbe  weight  of  authority,  tbe 
Alabama  doctrine  Is  that  territorial  restric- 
tions upon  even  a  general  agent's  authority 
are  effectual  as  to  uniuformed  third  persons. 
Insurance  CJo.  of  North  America  T.  Thorn- 
ton, 130  Ala.  222,  30  South.  014,  55  U  R.  A. 
547,  89  Am.  St  Rep.  30 ;  Sun  Insurance  Of- 
fice of  London  v.  Mitchell,  supra. 

[3]  The  present  case,  in  so  far  as  the  ter- 
ritorial limitation  1b  concerned,  materially 
differs  from  the  case  of  Sun  Insurance  Of- 
fice of  London  v.  Mitchell,  supra.  In  that  the 
lai^Tuage  of  the  appointment  of  the  agent, 
whidi  was  In  writing,  in  that  case  was  "to 
act  as  agent  to  the  said  [Sun]  office  within 
the  limits  of  Oadsden,"  which  the  court  held 
did  not  exclude  from  hla  business  or  office 
In  the  city  of  Qadsden  insurable  property 
in  Immediately  outlytaig  districts  commercial- 
ly tributary  to  the  dty.  Tbe  agreed  state- 
ment of  fact  in  the  present  case  does  not 
show  that  the  appointment  of  tlie  agent  was 
in  writb^,  but  it  was  agreed  "that  his  au- 
thority was  limited  to  Cnllman  county,  and 
be  had  no  antbori^  to  represent  the  defend- 
ant In  Winston  connty."  The  constmcticm 
given  by  tbe  Supreme  Court  to  the  appoint- 


ment of  the  agent  in  the  Mitchell  Case  can- 
not be  applied  to  the  facts  in  this  case.  The 
territorial  limitation  upon  the  employment 
of  the  agent  in  the  present  case  was  effectual 
against  tbe  appellee.  Insurance  Co.  of  North 
America  v.  Thornton,  supra. 

The  agreed  statement  of  fact  upon  which 
this  case  was  submitted  shows  that  this 
agent,  on  one  trip  into  Winston  county,  so- 
licited Insurance  generally  at  the  same  time 
he  received  the  application  tn  questitm  ami 
wrote  one  policy,  which  was  accepted  by  the 
company ;  but  it  is  also  shown  that  tbe  com- 
pany had  no  knowledge  of  the  fact  that  tlie 
trip  was  made  Into  Winston  county,  or  that 
tbe  agent  bad  solicited  business  in  that  ter- 
ritory. It  does  not  appear  tliat  the  company 
had  held  him  out  as  their  agent  In  Winston 
county  so  as  to  clothe  him  with  the  apparent 
authority  to  take  the  application  in  the  pres- 
ent case,  or  to  collect  tbe  money  thereon,  or 
that  the  company  had  been  guilty  of  such 
other  conduct  which  would  Invoke  tbe  prin- 
ciple of  estoppel.  Patterson  v.  Neal,  136  Ala. 
477,  33  South.  38. 

The  judgment  must  be  reversed,  and  the 
cause  remanded. 

Reversed  and  remanded. 

BROWN,  J.,  not  sltUng. 

OGLE  T.  STATB.   (6  Div.  89a.) 

(Court  of  Appeals  of  Alabama.   April  18, 1916.) 

1.  Indictment  and  Infobuation  «=»191(^) 
— Proof  and  Variakcb. 

Under  a  complaint  for  unlawful  sale  of 
prohibited  liquors,  a  conviction  may  be  had  for 
either  selling  or  acting  as  agent  or  assistin; 
friend  of  the  seller  or  buyer  in  procuring  an 
unlawful  sale. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Qmt,  Dig.  |  004;  Dec.  Dig* 
«»1M(%).] 

2.  Cbiuinal  Law  «=»744^-Obmbbai.  Cbabqb 
— Uncontbovebtbd  Evidence. 

la  a  trial  for  unlawful  sale  of  liquors, 
where  defendant  introduced  no  evidence,  and  tbe 
only  inference  from  the  state's  evidence  was 
that  of  defradant's  guilt,  giving  the  general 
charge  for  the  state,  held  not  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  1715, 1727,  1728;  Dec  Dig. 
«=»744.] 

8.  Cbiuinai.  Law  csnTOl— ABomcEXT  to  3v- 

BY— WaIVEB. 

Where,  at  the  conclusion  of  the  evidence, 
the  court  asked  counsd  if  they  wiahed  to  axRue 
the  case  to  the  jun',  and  upon  their  declining 
gave  the  general  charge  upon  the  written  re- 
guest  of  the  state,  and  thereupon  the  defend- 
ant asked  to  ar|;u«  the  esse  to  the  jury,  and 
tbe  court's  declining  to  allow  any  argument, 
held  not  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  SS  1496-1505 ;  Dec.  Dig. 
701.1 

Appeal  from  Law  and  Equity  Court,  Walk* 
er  County;  T.  L.  Sowell,  Judge. 

Bird  Cole  was  convicted  of  violation  of  llQ* 
uor  laws,  and  appeals.  Affirmed. 
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heSXh  &  Gnnn,  of  Jasper,  for  appellant 
W.  L.  Martin,  Atty.  Gen.,  for  the  State. 

PELHAU,  P.  J.  Appellant  was  tried  and 
convicted  upon  a  complaint  charging  that  he 
sold,  offered  for  sale,  kept  for  atfe,  or  other- 
wise  disposed  of  prohibited  Uquora  and  bev- 
erages. The  complaint  Is  In  the  form  pre- 
scribed by  the  statute. 

[1, 2]  The  evidence,  without  conflict,  au- 
thorized the  Inference  that  the  defendant 
either  sold  prohibited  liquors  or  acted  as 
agent  or  assisting  friend  of  the  seller  or  buy- 
er in  procuring  an  unlawful  sale.  A  convic- 
tion for  either  offense  may  be  bad  under  a 
complaint  for  unlawful  selling.  Bush  v. 
State,  12  Ala.  App.  260,  67  South.  &i7;  Ar- 
rlngton  v.  State,  69  South.  385.  The  defend- 
ant introduced  no  evidence,  and  the  court 
gave  the  general  charge  for  the  state.  la 
this  there  was  no  error,  as  the  only  Infer- 
ence to  be  drawn  from  the  evidence  Jutro- 
duced  by  the  stute  was  that  of  the  guUt  of 
the  defendant  of  the  offense  charged. 

13]  At  the  conclusion  of  the  evidence,  the 
court  asked  counsel  If  they  wished  to  argue 
the  case  to  the  }ury,  and  each  replied  that 
he  did  not.  After  this,  the  court,  upon  the 
written  request  of  the  state,  gave  the  gen- 
eral charge.  Thereupon  the  defendant  asked 
leave  to  argue  the  case  to  the  jury,  and  the 
court  declined  to  allow  any  argument.  The 
defendant  had  affirmatively  waived  his  right 
to  argument,  and  the  court  may  not  be  put  in 
error  for  acting  upon  defendant's  waiver.  88 
Cyc.  147L 

Affirmed 


LEWIS  V.  STATE.    (4  Div.  428.) 
(Court  of  Appeals  of  Alabama.   April  20,  1916.) 

1.  WrrNESSES    ^358— CSOSa-EXAHINATION 

AS      Chabactbr  of  Pabtt. 

On  crosB-examinatioa  of  a  witness  offered 
by  the  accused  and  who  has  ^vm  evidence  of 
the  good  character  of  accused,  It  is  permissible, 
KB  a  test  of  his  Information  and  the  accuracy 
and  credibility  of  his  testimony,  to  ask  if  the 
witness  has  not  heard  one  or  more  peisons  of 
the  neighborhood  impute  particular  acts  or  the 
commission  of  a  particular  crime  t»  the  ac- 
cused. 

[Ed.  Kote.— For  other  cases,  see  Witnessest 
Cent  Dig.  H  U5d,  1100;  Dee.  Dig.  «»358.1 

2.  Cbucirai.  Law  «=»309(1)  —  Paxvions  Of- 
fenses. 

Where  accused  was  not  indicted  for  viola- 
tioD  of  Code  1007.  f  6419,  requiring  bntcheis  to 
keep  a  record  of  every  cow  Idllfld,  it  Is  error 
to  allow  Uie  solicitor  on  cross-examination  of 
accused  over  his  objectiMi  to  show  the  latter  did 
Dot  keep  such  record. 

[Ed.  Note. — For  other  cases,  see  Criminnl 
Uw.  Cent.  Dig.  H  822,  823;   Dec.  Dig. 
369a).] 

S.  Cbihxhal  Law  <@=9369(2)  —  Othbb  Of- 

FBHBX8. 

Testimony  as  to  acts  of  accased  in  the 
transaction  in  qoestion  is  admissible,  although 


showing  that  he  had  violated  a  statute,  for 
which  violation  he  was  not  being  tried. 

[Ed.  Note.— Fw  other  cases,  see  Criminal 
Law,  Gent.  Dig.  U  822.  828;  Dee.  Dig.  «a» 

369(i).] 

Appeal  from  Circuit  Court,  Houston  Coun- 
ty ;  H.  A.  Fearcc,  Judge. 

Criminal  trial  of  Qeorge  L.  Lewis.  From  a 
judgmoit,  be  appeals.  Reversed  and  re- 
manded. 

W.  L.  Martin,  Atty.  Gen.,  and  Harwell  G. 
Davis,  Asst.'  Atly.  Gen.,  for  the  State 

BROWN,  J.  til  It  Is  permissible  on  cross- 
examination  of  a  witness,  offered  by  the  ac- 
cused and  who  has  given  evidence  of  the  good 
character  of  the  accused,  to  ask  if  the  wit- 
ness has  not  heard  one  or  more  persons  of 
the  neighborhood  impute  particular  acta  or 
the  commission  of  a  particular  crime  to  the 
accused  as  a  test  of  his  information  and  the 
accuracy  and  credibility  of  his  testimony'. 
Moulton  V.  State,  88  Ala.  119,  6  Sonth.  758, 
6  L.  R.  A.  301 ;  Lewis  v.  State,  68  South.  792. 
Under  this  rule,  it  was  not  error  for  the 
court  to  allow  the  question  to  the  defaidant's 
witness  Daughtery  on  cross-examination  if 
he  had  not  heard  that  the  defendant  was  ac- 
cused of  violating  the  law  by  selling  liquors. 

[2,  3]  Section  6419  of  the  Code  of  1907  pro- 
vides that: 

"Every  butcher  wbo  fails  to  keep  a  record  of 
every  cow  or  animal  ot  the  cow  kind  killed, 
showing  the  color,  earmarks,  and  brand  of  each 
cow  or  animal  of  the  cow  kind  killed  or  butch- 
ered, and  date  when  killed  or  butchered,  and  if 
purchased,  from  whom  purchased,  the  residence- 
of  the  person  fran  wlmn  the  same  was  purchas- 
ed, and  when,  and  also  the  approximate  gross 
weight  at  the  time  purchased  and  at  the  time- 
killed  or  butchered,  or  who  fails  to  make  the- 
required  entries  above  specified  within  twenty- 
four  hoars  aftw  butdienng  anj  com  or  animat 
of  the  cow  kind,  shall  be  guuty  of  a  misde- 
meanor and,  upon  conviction,  shul  be  fined  not 
more  than  five  hundred  dollars,  and  may  be 
sentenced  to  bard>  labor  for  the  county  for  a  pe- 
riod of  not  exceeding  twelve  months." 

The  solicitor,  on  cross-examination  ot  the- 
defendant  and  over  his  objection,  was  allow- 
ed to  show  tliat  the  defendant  did  not  ke^ 
a  record  as  required  by  this  statute  of  cows- 
that  he  purchased  and  paid  for  in  the  ctmdnct 
of  his  business.  The  defendant  was  not  in- 
dicted for  a  violation  of  this  statute,  and. 
whether  he  had  complied  with  it  with  refer- 
ence to  cattle  which  he  had  purchased  previ- 
ous to  the  transaction  under  investigatiiMi. 
was  wholly  immaterial  and  could  have  no- 
legitimate  influence  in  solving  the  issues  tat 
the  case;  the  only  Influence  It  could  have 
exerted  1b  the  wholly  lll^ltlmate  one  of  prej- 
udicing the  jury  against  the  defendant.  Un- 
derbill, Criminal  Evidence,  i  87;  Heu8<»k  v. 
State,  114  Ala.  25,  22  South.  127 ;  Rogers  t. 
State,  12  Ala.  App.  196,  67  South.  781.  If  the 
testimony  had  been  limited  to  the  transaction 
In  question.  It  would  have  been  admissible, 
although  It  showed  that  the  defendant  bad 
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Tl<^ted  this  statute.  Klrkwood  y.  State,  3 
Ala.  App.  19,  57  South.  EKM. 

There  was  no  error  in  refusing  defendant 
cbarKB  1,  as  It  pretermits  a  conslderatioa  of 
all  the  evidence.  Roden  r.  State.  68  South. 
866.  Charge  2  was  likewise  properly  refused. 
WllUams  v.  State,  161  Ala.  62,  South.  59 ; 
PhlUlps  V.  State,  162  Ala.  14.  50  South.  194 ; 
Charge  4  was  well  refused.  Stevens  v.  State, 
6  Ala.  App.  6,  60  South.  459;  Welch  T.  State, 
156  Ala.  112,  46  South.  856. 

The  defendant's  guilt  was  not  entirely  de- 
pendent upon  the  evidence  of  the  witness 
Brown,  non  constat;  the  drcumstantlal  evi- 
dence develtvped  In  the  case  was  sutQcient  ta 
carry  the  Issues  to  the  Jury,  and  diarges  10 
and  11  were  prc^rly  refused. 

For  the  error  pointed  out,_  the  Judgment 
will  be  reversed,  and  the  cause  remanded. 

Beversed  and  remanded. 


WEBTHEIHEB  BAG  CO.  T.  HIIX. 
(6  DIv.  9ia) 

(Court  of  Appeals  of  Alabama.   April  20,  1916.) 

1.  Chattsi,  M obtoaoss  «»e6,  67— Deuvbbt 

AND  AOOKPTAnOB— NSfXaSITT. 

The  delivery  and  acceptance  of  a  chattel 

mortgage  are  essential  to  its  validitr. 

[Ed.  Note.— For  other  coses,  see  Chattel  Mort- 
gges^  Cent  Dig.  SI  136-141);   Dec.  Dig.  «=» 

2.  Chattel  MoarQAOTO  ♦=»104— Iwbtbumbwts 

OONBTrFUTUfO  MOBTOAQX  —  CoNBIBnCTIOir 
TOOETBBB. 

Where,  on  delivery  of  a  chattel  mcnrtgage 
to  the  mortgagee,  the  latter  gave  the  mortgagor, 
and  the  mortgagor  accepted,  a  receipt  reading: 
"Received  of  [the  mortgagor]  one  morteage 
*  *  *  to  cover  account  one,  payable  S10.00 
each  month.  Failure  to  p»  any  monthly  in- 
stallment will  make  the  whole  amount  fall  due, 
payable  on  demand" — the  two  instrumente  con- 
stituted a  single  transaction,  and  together  evi- 
denced the  parties'  a^eement,  so  Uiat  the  re- 
ceipt was  admissible  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  {  188;  Dec.  Dig.  «»104.] 

8.  Chattel  Mortoaqes  172(5) — Rights  of 
HoBTOAQOB— Defenses— Statdite. 

Under  Code.  U  3789,  3791,  touching  detin- 
ue bv  a  mortgagee  or  vendor,  and  section  4809, 
providing  that  payment  of  a  mortgage  debt  di- 
vests the  titie  passing  by  the  mortgage,  in  detin* 
ue  by  a  chattel  mortgagee,  where  there  was  no 
objection  to  the  issues  raised  by  the  plea  of  the 
general  issue  with  leave  to  give  in  evidence  other 
matters  which  would  be  a  good  defense,  defend- 
ant mortgagor  could  prove  that  the  mortgage 
debt  was  not  due,  as  well  as  prove  payment  as 
a  complete  defense,  and  put  in  issue  the  amount 
due  on  the  debt,  and  prove  a  set-off  or  coun- 
terclaim, while  proof  of  tender  of  an  install- 
ment of  the  mortgage  debt,  payable  by  install- 
ments, made  after  suit  brought,  was  admissible 
as  tending  to  show  a  reduction  of  the  amount 
due  on  the  debt 

[Ed.  Note.— For  other  eases,  see  Chattel  Mort- 
gages, Cent  Dig.  |  307;  Dec.  Dig.  172(5).] 

4.  Ohatisl  Mobtqages  4=237  —  Tendeb  — 
Keeping  Good— Statute. 

Under  Code  1907,  $  5334,  providing  that  a 
plea  of  tender  of  money  or  a  thing  in  action 
must  be  accompanied  by  delivery  to  the  clerk  of 
the  court,  in  detinue  by  a  chattel  mor^agee, 


the  mortgagor  must  keep  good  bis  tender  of  an 
installment  of  the  mortgage  debt  by  dellrering 
the  mniey  to  the  clerk  «  the  court 

[Ed.  Note.— For  other  cases,  see  CSiat^  Uort- 
^a^Y*  H  OOlTo^;  Dee.  DIf.  «=» 

5.  Appeal  -  utd  Ebbox  ^>1027— Hauolksb 
Ebbob— EJvniBHCE. 

In  an  action  of  detinue  by  a  chattel  mort- 
gagee, error  In  refusing  to  permit  defendant 
mortgagor  to  be  asked  regarding  a  custom  of  the 
mortgagee's  trade,  which  could  not  have  affected 
the  result  of  the  litigation,  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  |  4033;  Dec.  Dig.  «s>1027.1 

6.  Appeal  and  Bbbob  ^1060^— Habmmss 
Ebbob— Evidence. 

In  detinue  by  a  chattel  mortgagee,  where  the 
record  did  not  show  that  more  than  one  week's 
payment  was  advanced,  or  that  any  bags  were 
purchased  by  defendant  mortgagor  under  an 
agreement,  admitted  in  evidence,  by  the  terms  of 
which  the  mortgagee  was  to  advance  to  the 
mortgagor  $25  a  week  to  be  used  in  purdiasing 
bags  such  as  were  l»pt  and  sold  in  the  nunrt- 
gagee's  business,  any  error  In  admitting  ilie 
agreement  in  evidence  was  hamUess. 

[Ed.  Note^For  other  eases,  see  Appesl  and 
Error,  Cent  Dig.  i  4166:  De&  IMS.  ^» 
1050(5).] 

Appeal  fnnn  City  Court  of  BlrmlTighiim ; 
H.  A.  Sbarpe,  Jndge. 

Suit  by  the  Wertbeinier  Bag  CtHnpany 
against  Lake  Hilt.  Judgment  for  defadant, 
and  plaintiff  appeala  Affirmed. 

Max  J.  Winkler  and  Victor  Smith,  both  of 
Birmingham,  for  appellant.  O.  B.  Pow^  of 
Birmingham,  for  aK>ellee. 

PELHAM,  P.  3.  The  appellant,  the  plaln> 
tiff  In  the  court  below,  sued  In  detinue  to  re- 
cover a  wagon  and  two  horses,  with  the  val- 
ue of  the  hire  thereof  during  the  detentl(»i, 
and  relied  on  title  by  a  mortgi^  executed 
by  the  defendant  to  the  plaintiff,  which  is  as 
follows : 

"The  State  of  Alabama,  JefFerson  County. 

"Know  all  men  by  these  presents:  That  for 
and  in  consideration  of  indebtedness  to  Wer- 
theimer  Bag  Company  in  the  sum  of  one  hun- 
dred fifty-seven  and  "*/ioo  dollars,  due  by 
Luke  Hill  bearing  date  April,  1913,  and  payable 
on  demand:  Now,  to  secure  the  punctu^  pay- 
ment of  said  indebtedness  the  said  Luke  HiU  do 
hereby  grant,  bargain,  sell  and  convey  to  said 
Wertheimer  Bay  Co.  the  following  property, 
to  wit:  One  Milbum  two-horse  wagon,  hollow 
axle,  color  yellow ;  one  clay  bank  horse,  age 
nine  years,  weight  about  l.OOO  pounds,  five 
hands  hi^:  one  bay  horse,  weight  about  1.500 
pounds,  eight  years  old,  about  seven  hands  faigh ; 
bay  horse  named  Rowdy:  also  (me  large  dark 
bay  horse,  weight  1,200  pounds,  about  six 
hands  high,  named  Dooley— warranted  free  from 
all  incumbrances  and  against  any  adverse 
claims.  Upon  condition,  however,  that  if  I 
pay  said  claim  to  the  said  Wer^eimer  Bag  Ga 
or  their  assigns,  with  interest,  this  deed  to  be 
void ;  but  if  we  fail  to  pay  said  claim  in  whole 
or  in  part  at  maturity,  the  said  Wertheimer 
Bag  Co.,  their  agents  or  assigns,  are  authorised 
to  take  possession  of  said  property,  and  after 
giving  thirty  days'  notice  by  writing  or  verbal 
notice  to  sdl  the  same  at  auction,  to  the  high- 
est bidder,  for  cash,  in  front  of  the  court  house 
door  in  said  county,  and  the  proceeds  to  be  de- 
voted to  the  paying,  first,  the  expense  of  ad- 
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vertisInR  and  Bellinic,  and  the  payment  ot  a. 
reasonable  attorney's  fee  for  foreclosing  this 
mortgage,  and,  second,  the  amount,  with  inter- 
est, Uiat  may  be  due  on  said  mortgage  and  the 
surplus,  if  any,  to  be  turned  over  to  the  nnder- 
eigned.  And  the  mortgagee  or  his  assigns  are 
authorized  to  Ud  and  become  the  purchaser  at 
said  sale.  „  .  . 

"Witness  hand  and  aeal  this  9th  day  of 

Apr.,  1913.  Uka  BiU  8.]" 

Thai  followed  the  adcnowledgment. 

It  was  not  denied  that  the  mortgage  debt 
bad  not  been  paid  In  full,  bot  tbe  d^bndant 
offered,  and  tbe  court  admitted  In  evidence, 
a  receipt  from  the  plalntlfl  for  the  mortgage, 
bearing  tbe  same  date,  and  contoided  that 
tbe  two  writings  sbonld  be  oonstrned  togeth- 
er, and  (bat  tbe  receipt  showed  that  the 
moittes4SS  debt  was  to  be  paid  in  monthly 
Installments  of  |10  eacb.  Tbe  receipt  Is  as 
follows: 

"Birmingham,  Alabama,  April  9,  1913.  Be- 
ceived  of  Luke  Hill  one  mortgage  for  $157.49 
to  cover  account  due,  payable  $10.00  each  month. 
Failure  to  pay  any  monthly  installment  will 
make  whtAe  amount  fall  due,  payable  on  de- 
mand.*^ 

l%e  plea  was  the  general  issue  with  leave 
to  glTe  In  evidence  any  matter  whidi  would 
be  a  good  defense  If  well  pleaded,  and  with, 
leave  to  the  plaintiff  to  give  in  evidence  any 
matters  which  would  be  a  good  reiril cation 
to  the  matters  of  defense. 

[1,  2]  Mr.  Jones,  in  his  work  on  chattel 
mortgages  (5th  Ed.)  {  104,  declares  the  ele- 
mentary rule  that: 

"A  delivery  and  acceptance  of  the  mortgage 
are  essential  to  its  validity.  Without  these 
there  Is  no  mortgage,  but  <mly  an  attonpted  one, 
or  a  proposititm  to  make  one." 

The  mortgage,  therefore,  was  not  effective 
until  It  was  delivered  to  the  mortgagee,  and 
since  upon  its  d^very  tbe  mortgagee  gave  to 
tbe  mortgagor,  and  tbe  mortgagor  accepted, 
the  papCT  or  receipt  above  set  out.  It  appears 
that  the  two  papers  were  executed  in  the 
course  of  and  constltnted  one  transaction, 
and  togethor  evidenced  the  agreement  be- 
twe«i  tbe  parties.  Tb«  trial  court  properly 
mled  that  tbe  recdpt  was  admissible  In  evi- 
dence^ and  that  the  two  papers  should  be 
construed  together.  Obambers  v.  Marks,  98 
Ala.  412,  e  South.  74;  27  Oyc  1136. 

The  defendant  introduced  evidence  tending 
to  show  that  he  had  paid  the  ipstaHmaitB 
regularly,  and  offered  evidence  which'  was 
admitted  by  the  court  over  objection  that  aft- 
er the  suit  was  brought  he  made  a  tender  of 
$10  to  be  applied  on  account  of  tbe  mortgage 
debt,  and  cmitended  that  there  had  been  no 
d^ult,  and  that  tbe  mortgage  debt  was  not 
due  at  the  time  ttie  action  was  begun.  The 
evidence  as  to  the  tmder  and  the  default  was 
In  ccmfllct  It  is  urged  that  tbe  evidence  as 
to  liie  tender,  which  Is  shown  to  have  bea 
made  after  tbe  suit  was  begun,  Is  Inadmissi- 
ble. 

[S,4]-Tbwe  having  been  no  objections  to 
the  issues  raised  the  plea  of  the  general 
issue  with  leave  to  i^ve  In  evidence  other 
matters  wldcb  would  be  a  good  defense  It 


was  competent  for  the  defendant  to  prove 
that  the  mortgage  debt  was  not  due,  as  well 
as  to  prove  paymrait  of  the  mortgage  debt  as 
a  complete  defense,  and  to  put  in  issue  the 
amount  due  on  such  debt,  and  slso  to  prove 
a  set-off  or  counterclaim.  Code  1907,  S!  3791, 
3789,  4899;  Foster  &  Rudder  v.  Smith,  104 
Ala.  248,  16  South.  61;  Hooper  &  Nolen  v. 
Birchfleld  et  aL,  115  Ala.  226.  22  South.  6S; 
Torbert  V.  McFarland.  172  Ala.  117,  55  South. 
311.  Under  tiie  Issues  as  framed,  the  proof 
of  tender  was  therefore  admissible  aa  tend- 
ing to  show  a  reduction  of  the  amount  due  on 
the  mortgage  debt,  but,  of  course,  was  not 
effective  unless  the  defendant  showed  that 
tbe  tender  was  kept  good  by  a  delivery  of  the 
money  so  tendered  to  the  clerk  of  the  court 
Code  1907,  i  5334.  The  record  does  not  show 
that  the  tender  was  kept  good,  but  if  the 
plaintiff  felt  aggrieved  with  this  testimony, 
he  might  have  sought  relief  by  a  motion  to 
exclude  the  testlmtmy,  or  by  requesting  a 
written  charge,  neither  of  which  Is  disclosed 
by  the  record. 

As  a  set-off  to  the  mortgage  debt,  the  de- 
fendant Introduced  evidence  showing  that 
prior  to  April,  1913,  he  bad  &om  time  to  time 
been  selling  and  delivering  to  the  plaintiff 
meal,  bull,  and  oat  sacks,  about  10,000  in 
number,  and  that  when  the  action  was  begun 
the  plaintiff  was  due  him  $250  on  that  ao- 
count  The  plaintiff's  evidence  was  to  the 
effect  that  the  defradant  had  been  paid  for 
all  the  sacks  that  had  been  delivered  to  tbe 
plalntlfl,  except  some  that  were  worthless. 
There  was  a  conflict  in  the  evidence  as  to 
whether  or  not  the  worthless  sacks  had  been 
returned  to  the  defendant 

[I]  The  court  refused  to  permit  the  de- 
fmdant  to  be  asked  whethOT  "he  knew  It  to 
be  the  custom  of  dealers  in  sacks  to  reject 
wmthless  sacks  and  not  pay  for  same."  It 
Is  not  shown  tlmt  there  was  any  ezpross  om- 
tract  between  tbe  parties  as  to  these  8Bdcfl» 
but  the  transaction  shows  an  implied  agree- 
ment on  tbe  part  of  tbe  idaintiff  to  pay  the 
de^dant  no  more  than  the  reascmable  value 
of  the  sacks  that  were  delivered  and  acceptp 
ed.  If  the  Jury  b^leved  the  evldoice  that 
tbe  sacks  were  worthless,  they  did  not  allow 
the  defendant  anything  on  that  account,  and 
therefore  the  custom  Inquired  about  could 
not  have  affected  the  result 

[I]  The  court  admitted  In  evidence  a  con- 
tract betwdem.the  parties,  dated  In  July,  1913» 
by  the  terms  of  which  the  plaintiff  was  to 
advance  to  the  defendant  $iffi  per  week  to  be 
used  by  the  defendant  In  purchasing  for  tbe 
plalnUff  such  bags  as  were  kept  and  sold  In 
the  business  of  the  plaintiff.  The  form  of  tbe 
pleadings  was  sucb  that  at  the  tlnie  the  con- 
tract was  (rffered  Ibere  was  nothing  to  show 
to  the  court  that  this  contract  was  Irrele* 
vant  The  recrard  does  not  show  that  any 
bags  were  purchased  by  the  defendant  nndw 
tbe  agreonent,  and  it  appears  that  the  plain- 
tiff advanced  to  tbe  defendant  only  $25  m 
account  of  this  agreemoit,  which  sum  was 
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Tcpald  by  the  defendant.  It  la  not  shown 
that  the  plaintiff  suffered  any  Injury  by  the 
admlsalcHi  ot  this  agreenifait  In  erldencft 

It  follows  that  the  Judgment  appealed  from 
most  be  affirmed.  , 

Affirmed. 


AI*ABAMA  GREAT  SOUTHBUN  R.  CO. 
JOHNSON.    (7  Div.  374.) 

(Court  of  Appeals  of  Alabama.   April  13.  1916.) 

1.  Cabbiers  «S=>314{2)  —  Pbbsohai.  Injttbt  — 
pLEADiN  a — Negligence. 

A  couDt  of  a  complaint,  in  a  pas8ent(er*8  ac- 
ti<m  for  personal  injury,  setting  up  the  relation- 
ship of  passenger,  and  averring  in  general  terms 
■that  plaintiff  was  injured  "by  reason  of  and  as 
■■a.  proximate  consequence  of  the  negligence  of 
the  defendant,"  is  aafficient.  aa  where  the  grnva- 
men  of  the  action  is  negligence.  It  is  sufficient 
merely  to  aver  the  facts  out  of  which  the  duty 
springs,  and  that  defendant  cegliRently  hreached 
such  duty,  and  that  as  a  proximate  consequence 
platntifF  suffered  injury,  without  partlculariring 
the  acts  of  negligence. 

rEd.  Note.— For  other  cases,  see  CarrierSi 
Cent.  Die.  §  1275%;  Dec.  Dig.  «=»314<2)  ;  Neg- 
Ugence,  Cent  Dig.  f  182.] 

2.  OABEiEBa  «S=3314(2)  —  Pebsonai.  InJtTBT  — 
PLEAniHO — Sufficiency. 

A  count  of  a  complaint,  alleging  that  while 
plaintiff  was  passing  down  the  aisle  of  a  street 
<car  looking  for  a  seat  she  tripped  over  a  suit 
<!ase,  projecting  into  the  aisle  and  fell  violently 
upon  the  floor,  and  that  such  fall  and  her  injury 
wm  proxlniately  caused  by  the  defendant's  serv- 
ants in  negligently  permitting  the  aisle  of  the 
car  to  be  obstructed  sufficiently  averred  a  breach 
of  duty. 

[Ed.  Note.— For  other  eases,  see  Carriers, 
Ont  Dig.  1 12751^  ;  Dec.  Dig.  «9314(2) ;  Neg- 
ligwce.  Cent  Dig.  |  182.] 

3.  EviDBNOK  0=al21(12)— Res  Oibta^Akube- 
KENT  OP  Others. 

In  a  passenger's  action  for  injury  from 
falling  over  a  suit  case  on  the  door  of  the  car, 
wherein  plaintiff  specifically  pleaded  and  claimed 
aa  special  damages  that  she  had  been  mortified 
-on  account  of  her  fall  and  injury,  evidence  that 
the  people  in  the  car  were  much  amused  at  plain- 
tiff's predicament,  together  with  what  was  then 
-said,  was  admissible  as  a  part  of  the  res  gestse. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
<::ent  Dig.  SS  330.  331:  Dec  Dig.  «»121(12).] 

4.  Oabuees  «s»280(1)  —  IHJUBIES  TO  Passen- 

GSBS— LZABIUTT— NEaUOBNCE. 

The  csrrier  of  passengers  for  hire  is  not  an 
insurer,  but  bis  duty  is  commensurate  with  the 
highest  degree  of  care,  and.  to  make  it  liable  for 
injury,  it  must  be  shown  that  it  or  its  servants 
were  guilty  of  some  negligence. 

[Ed.  Note.— For  other  cases,  see  GarrieiB, 
Cent  Dig.  §S  1085-1088,  1100,  1109^  Dec.  Dig. 
'«»280(1).] 

C.  Cabbiebs  ^=>318(3)— Action  fob  Injubieb 

— NeGLIOBNCB — PBESUHPTION    and  BtTBDEN 

or  Pboof. 

The  mere  fact  that  a  suit  case  projected  in 
the  aisle  of  a  street  car  without  a  showing  that 
it  WBR  under  the  management  or  control  of  the 
defendant  or  its  servants,  and  that  in  the  ordi- 
nary course  of  events  injury  to  a  passenger  fnan 
fidling  over  it  would  not  have  happened  but  for 
some  negligence  attributable  to  defendant,  did 
not  make  out  a  prima  facie  case  of  negligence  for 
tiw  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  1307,  1308;  Dee.  Dig.  «=»318(3}.] 


6.  NEOLioBifOB  «=>186(6)— "Rbs  Ipsa  lyOQri- 

TUB." 

The  doctrine  of  "res  ipsa  loquitur"  involves 
no  substantive  rule  of  law.  but  merely  menns 
that  the  attendant  facts  are  at  sudi  probative 
force  on  the  question  of  inferential  n^UKence  am 
to  speak  for  themselves;  that  is,  to  shift  the 
burden  of  proof. 

[FA.  Note.— For  other  cases,  see  Neglijcence. 
Cent.  Dig.  §  285;  Dec.  Dig.  «=al36(6). 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Scries,  Res  Ipsa  Loqnitnr.] 

Appeal  from  Circuit  Court,  DeKalb  Coun- 
ty; W.  W.  Haralson,  Judge. 

Action  by  Fannie  Johnson  against  the  Ala- 
bama Great  Southern  Railroad  Cotni>an,v. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

Goodhue  A  Brlndley,  of  Gadsd«i,  tor  ap- 
pellant E.  O.  McCord,  of  Gadsden,  and  K. 
P.  Reed,  of  GollinsviUe,  for  appellee. 

EVANS,  3.  Appellee,  plaintiff  below, 
Imn^ht  ber  action  on  the  case  to  recover 
damages  for  personal  Injuries  sustained  by 
her  while  a  passoiger  on  one  ot  appellant's 
trains. 

[1]  Appellant  assigns  error  upon  tbe  over- 
mllng  of  its  demurrers  to  each  of  ttie  two 
counts,  A  and  B,  of  the  complaint.  Count 
A  Bets  np  the  relationship  of  passenger,  and 
avers  in  general  trams  that  idaintlff  was  In- 
jured and  "by  reason  of  and  as  a  proximate 
consequence  of  tbe  negligence  of  tbe  defend- 
ant" Under  the  liberal  system  of  pleading 
In  this  state,  it  has  been  repeatedly  b^ 
that,  where  the  gravamen  of  the  acticKi  is 
tbe  alleged  nonfeasance  or  misfeasance  of 
anothv.  It  to  sufficient  merely  to  aver  the 
facta  out  of  which  tbe  duty  springs,  and  tbat 
defendant  neg^igoitly  breadwd  such  duty, 
BX)A  as  a  [vozlmate  consequence  of  such 
negligence  plaintiff  suffered  injury;  It  Is  not 
necessary  to  specify  the  quo  modo  or  par- 
ticularize tbe  acts  of  negligence.  Sontbera 
Ry.  V.  Bur^ss,  14S  Ala.  364.  42  South.  35; 
Birmingham  By.,  L.  &  P.  Co.  v.  Adams.  146 
Ala.  267,  40  South.  385,  119  Am.  St  Bep.  27. 
The  duty  and  its  breach  were  sufficiently 
shown,  and  the  demurrers  to  this  count  were 
without  merit. 

[21  Count  B  differs  from  count  A  In  that 
it  undertakes  to  spedfy  the  quo  modo,  al> 
leglng  that : 

"White  plaintiff  was  passing  down  the  aisle  of 
said  car,  looking  for  a  seat,  she  tripped  over 
a  suit  case  or  piece  of  ba^age  projecting  into 
the  said  aisle  of  said  car,  and  fell,  with  great 
violence,  full  length  upon  the  floor  of  said  car." 
and  "plaintiff  avers  that  the  said  fall  and  tbe 
damages  and  injuries  she  sustained  and  suffered 
were  proximately  caused  by  the  negligence  of 
the  servants  or  agents  of  the  defendant  upon 
said  car,  acting  within  the  scope  and  line  of  their 
author!^  as  such,  in  negligently  permitting  said 
aisle  of  said  car  to  become  obstructed  by  said 
suit  ease  or  piece  of  baggage  as  aforesaid." 

Tbe  words,  "negligently  pomUted  said 
aisle  of  said  car  to  become  obabricted 
said  suit  case,"  suffldoitly  arw  a  Ineadi  ^ 
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duty,  and  bring  count  B  wltbln  the  Influence 
of  Birmingham  Ey.,  L.  &  P.  Co.  v.  Weathers, 
164  Ala.  23.  51  South.  303;  and  the  de- 
morrera  were  properly  overruled. 

[3]  The  court  did  not  err  in  permitting 
witness  Ruth  Johnson  to  testify  that  at  the 
time  her  mother  fell  the  people  in  the  car 
were  much  amused  at  her  embarrassing  pre- 
dicament. Plaintiff  had  specially  pleaded 
and  claimed  as  special  damages  that  she 
was  "humiliated  and  mortified  and  caused 
much  bodily  ~paln  and  mental  distress  on  ao- 
connt  of  her  fall  and  Injury."  What  was 
said  and  done  at  the  time  of  the  tell  was 
part  of  the  res  gestee. 

Other  assignments  present  a  more  serious 
Question.  There  were  but  two  witnesses, 
plaintiff  and  her  daughter,  Ruth  Jofaasoo. 
Their  testimony  was  without  conflict,  and 
was  substantially  to  the  effect  that  plain- 
tiff and  her  daughter  boarded  appellant's 
train  at  ColUnsvllIe,  9:06,  on  the  morning 
of  September  7th,  Labor  Day,  bound  for 
Irondale,  a  suburb  of  Birmingham.  Hie  con- 
ductor was  upon  the  ground  and  assisted 
them  up  the  steps.  The  car  was  crowded 
and  as  they  proceeded  down  the  aisle  to  get 
a  seat  plaintiff  tripped  over  a  drees  suit 
case  or  valise  and  injured  herself.  Nothing  , 
appears  from  the  recwd  to  show  how  long 
the  dress  suit  case  had  remained  la  the 
aisle,  nor  who  put  it  there,  nor  does  It  ap- 
pear whether  any  at  the  servants  of  defend- 
ant were  in  the  car  at  or  shortly  before  the 
time  of  the  accident.  The  defendant  of- 
fered no  testimony.  The  case  was  allowed 
to  go  to  tbe  jury  on  tbe  theory  that  a  prima 
&Gle  case  was  made  out  by  showing  an  un- 
explained -aiBCldent  to  'a  pasaenser.  The 
rale  was  stated  In  L.  ft  N.  R  R.  Oo.  v. 
Jones.  8S  Ala.  376,  8  South.  902,  and  quoted 
with  approval  tn  Birmingham  Ry.,  Ii,  A  P. 
Co.  V.  McOurdy,  172  Ala.  488,  65  Soath.  616, 
that: 

"Where  a  passenger  suffers  injuir  at  the 
hands  of  a  common  carrier,  tbe  law,  in  the  ab- ' 
MUCQ  of  all  explanation,  presumes  it  was  the  | 
result  of  the  carrier's  fault,  and  casts  on  the 
latter  the  burden  of  overturning  the  presump- 1 
tion.**  I 

But  the  same  learned  Judge,  delivering  the  I 
opinion  In  L.  &  N.  R.  R.  Co.  v.  Jones,  supra, 
afterwards  qiullfied  his  deliverance  In  that 
case,  saying : 

"The  extract  copied  above  from  L.  &  N.  R.  R. 
yo.  7.  Jones,  although  correct  In  that  case  and 
ui  many  others,  is  not  of  universal  application. 
See  Hutchinson  on  Carriers,  j|  799-801;  Rail- 
way Accident  Law,  section  370.  The  principle 
u.  perhaps,  stated  too  broadly."  Ga.  Pac.  Ry. 
Co.  V.  Lore,  91  Ala.  432.  8  South.  714,  24  Am. 
St  Rep.  »2t. 

And  likewise  the  same  learned  Judge  who 
quoted  with  approval  the  rule  In  L.  &  N.  R. 
B.  Co.  V.  Jones,  supra,  in  the  case  of  Bir- 
niingham  Ry.,  L.  &  P.  Co.  v.  McCurdy,  supra, 
•bould  not  be  understood  as  having  stated 
SQch  rule  as  of  universal  application,  for  in 
Central  of  Georgln  Ry.  Co.  t.  Brown,  16S| 


Ala.  495,  51  South.  665,  he  expressly  points 
out  that: 

"Not  in  every  case  of  injury  to  a  passenger 
does  a  presumpllau  of  negligence  on  the  part  of 
the  caniOT  arise  from  the  happening  of  the  in- 
jury." 

Hr.  Hutchinson  In  Us  work  tm  Carriera, 
I  1412,  says: 
"The  obUgation  of  tbe  carrier  of  passengers 

being  to  exercise  the  utmost  care  and  diligence 
for  their  safety,  it  is  frequently  stated  as  a  rule 
of  evidence,  in  cases  resting  upon  the  question  of 
his  negligence,  that  proof  of  the  accident  and  of 
the  injury  to  tbe  pauenger  thereby,  without 
more,  at  once  creates  the  presumption  of  neg- 
ligence, which  it  becomes  Incumbent  upon  him 
to  rebut.  This,  however,  is  hardly  a  correct 
statement  of  the  law.  The  mere  happening  of 
the  accident,  aside  from  the  circumstances  hf 
which  it  has  been  occasioned  or  attended,  may,  In 
every  case,  be  consistent  with  the  exercise  of  tbi; 
highest  degree  of  care  and  circumspection.  Car- 
riers of  passengers  cannot  be  held  liable  for  the 
consequences  of  accidents  against  which  no  hu- 
man care  or  foresight  could  have  provided ;  and, 
if  nothing  be  shown  farther  than  that  an  acci- 
dent has  happened  to  his  vehicle,  from  which  a 
passenger  has  sustained  an  injury,  for  aught 
that  would  sjppear,  it  may  have  happened  from 
some  cause  for  which  the  carrier  could  not  be 
held  responsible.  It  may  have  been  occasioned 
by  the  act  of  God,  which  excuses  alike  the  com- 
mon carrier  of  goods  and  the  public  carrier  of 
passengers,  or  by  the  act  of  a  stranger,  against 
which  it  was  im^ssible  for  the  carrier  to  ^aid. 
And  the  fact  being  tiiat,  for  a  large  portion  of 
the  accidents  which  occur  In  the  transportation 
of  passengers,  and  from  which  they  sustain  in- 
juries, the  carrier  is  in  no  wise  responsible,  it 
cannot  be  legally  inferred,  in  any  instance  from 
the  mere  proof  of  the  accident,  without  showing 
bow  it  occurred,  that  it  was  attributable  to  the 
negligeuoe  of  the  carrier  or  of  bis  servants." 

[4]  The  carrier  of  passengers  for  hire  Is 
not  an  insurer;  his  duty  is  relative,  com- 
mensurate, It  is  true,  with  the  highest  degree 
of  care,  but  not  absolute.  It  must  be  shown 
that  defendant  or  Its  servants  were  guilty  of 
some  negligence. 

[f,  (]  The  record  does  not  show  negligence 
on.  the  part  of  defendant,  or  any  of  Its  serv- 
ants, by  the  mere  presence  of  the  dress  suit 
case  in  the  aisle,  for  non  constat  but  that 
some  other  passenger  may  have  set  it  there, 
and  perchance  but  a  moment  before  the  ac- 
cident. Had  It  been  shown  that  some  serv- 
ant of  defendant  was  In  the  car  at  the  Ume, 
instead,  on  the  contrary,  on  the  outside,  "as- 
sisting passengers,  it  might  prt^rly  have 
been  left  to  the  jury  to  say  whether  the 
servant  was  negligent  In  not  being  alert 
enough  to  discover  the  obstruction  before 
plaintiff  tripped  over  it.  We  do  not  consider 
tliat  the  bare  fact  of  a  dress  suit  case  being 
In  the  aisle  makes  out  a  prima  fade  case; 
it  Is  only  where  It  is  shown  that  the  thing 
causing  the  Injury  Is  under  the  management 
or  control  of  defendant  or  Its  Servant  and  the 
circumstances  attendant  upon  tbe  accident 
are  In  and  of  themselves  of  such  a  character 
that.  In  the  ordinary  course  of  events,  the 
accident  would  not  have  happened  but  for 
some  negligence  attributable  to  defendant,  It 
can  be  said  a  prima  fade  case  of  negligence 
Is  made  out.  The  doctrine  of  "res  Ipm.  loanl- 
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tur"  liiTtdTes  no  snbstantiTe  rule  of  law ;  It 
merely  means  tbat  the  attendant  facts  are  of 
such  probative  force  on  the  questlim  of  in- 
ferential negligence  as  to  speak  for  them- 
selves;  L  e.,  to  shift  the  harden  of  proof. 
Here,  such  was  not  the  case,  for  no  preaump- 
ti<m  or  intendment  can,  in  reason,  be  Indulged 
where  the  proof  Is  equally  as  consistent  with 
the  absence,  as  It  is  with  the  existence,  of 
negligence,  or,  In  other  words,  where  it  Is 
left  very  doubtful  from  all  the  evidence 
whether  defendant  was  In  tsict  guilty  of  any 
negligence,  none  can,  per  se,  be  presumed- 
McGrath  v.  St.  Louis  Transit  Co.,  197  Mo.  97, 
&4  S.  W.  872;  Levi  Stem  v.  Michigan  Cen- 
tral E.  R.,  76  Mich.  691,  43  N.  W.  587 ;  Price 
V.  St  Louis,  I.  M.  &  8.  Ry.,  75  Ark.  479,  88 
8.  W.  57S.  112  Am.  St.  Rep.  79. 

In  the  case  of  Stimson  v.  Mllwaulcee,  L.  S. 
&  W.  Ry.  Co.,  76  Wis.  381,  44  N.  W.  748, 
the  fticts  were  almost  Identical  with  the  In- 
stant case.  The  apellate  court  In  affirming 
a  Judgment  ot  nonsuit  said: 

"It  is  alleged  that  the  learned  circuit  judge 
erred  in  holding  that  there  was  no  evidence 
tending  to  show  negligence  on  Uie  part  of  the 
company.  It  is  pl&fn  that  it  is  the  duty  of  the 
company  to  see  that  the  aisles  of  their  cars  are 
not  obstmcted,  either  by  satchels  or  any  other 
thing,  in  such  a  way  as  to  endanger  the  safety 
of  passengers  entering  or  leavfua  sndi  cars. 
This  proposition  must  be  admitted  to  be  true, 
so  far  as  to  compel  the  compcmy  and  its  em- 
ployes to  use  due  care  and  diligence  in  keep- 
ing the  aisles  of  the  cars  unotMtructed.  The 
que«ti<m  in  this  case  Is  whether,  upon  the  evi- 
dence riven  on  the  trial,  it  raises  a  presumption 
that  there  was  any  want  of  care  or  diligence 
on  the  part  of  the  company  or  its  employes  in 
not  discovering  and  removing  the  obstruction 
in  question.  •  *  •  The  rule  sUted  in  these 
cases  is  that  'there  must  be  reasonable  evidence 
of  negligence,  but  wh««  the  tiling  [meaning  the 
tbing  causing  the  injury]  is  shown  to  be  under 
the  maDagemwt  of  the  defendant  or  his  servants, 
and  the  accident  is  such  as  in  the  ordinary 
course  of  things  does  not  happen  if  those  who 
have  the  management  use  proper  care,  it  affords 
reaaonal^  evidence,  In  the  absence  of  exi^tapa- 
tion  by  the  defendant,  that  the  accideot  arose 
from  want  of  care.'  In  the  case  at  bar  the 
thing  whidi  obstructed  the  passage  in  the  car 
was  evid«itly  personal  Imggage  of  some  pas- 
senger, and  not  a  thing  exclusively  under  the 
control  or  management  of  the  employes  of  the 
company ;  and  bo  the  mere  fact  that  it  was 
in  .the  aisle  or  passageway  of  the  car  at  the 
exact  time  of  the  accident  does  not,  of  itself, 
raise  a  presumption  of  negligence  aa  the  part 
of  the  employes  of  the  company.  Th^e  may 
be  "a  duty  on  the  part  of  the  employes  of  the 
compeny  to  remove  the  perscmal  baggage  of  pas- 
sengers from  the  passageways  of  the  cars,  twt, 
in  order  to  make  it  their  duty  to  act,  there 
must  be  evidence  showing,  or  at  least  tending 
to  show,  that  such  employes  hsd  notice  of  such 
obstruction  being  in  the  aisle  or  passageway,  or 
that  it  had  remained  there  bo  long  before  the 
accident  that,  In  a  reasonably  vigilant  discharge 
of  their  duties,  they  could  have  discovered  the 
ol>struction  before  the  accident  happMied,  and 
failed  to  remove  it  The  evidence  la  the  case 
shows  that  none  of  the  employes  of  the  com- 
pany were  in  the  car  at  the  time  the  accident 
happened,  and,  in  the  absence  of  any  proof  to 
the  contrai^,  we  must  presume  that  the  duty  of 
the  employes  required  them  to  be  at  some  other 
place  whue  tlie  train  was  at  the  stati<m.  All 
we  have,  therefore,  is  the  one  fact  that,  at  Uie 
OBCt  time  of  the  accident,  these  sateheiB  wen 


in  the  aisle,  and  that  the  plaintifl  (ell  over  then 
and  was  injured.  The  personal  baggsge  of  pu- 
senders  is  not  *a  thing  under  the  managemeot 
of  the  defendant  and  its  servants,'  within  Ike 
meaning  of  the  rule  stated  in  the  casta  aboic 
cited;  and  it  therefore  benHuea  necesssry  for 
the  plaintiir  to  show  by  other  prpot  that  the 
company  or  Its  servants  were  guilty  of  torn 
negligence  or  want  of  ordinary  care  in  regard  to 
these  satchels.  It  seems  very  clear  that  then 
is  no  evidence  tending  to  prove  such  negligoice. 
There  is  no  evidmee  showing,  or  buDdiog  t» 
show,  how  long  tbese  satchels  bad  been  in  die 
aisle.  It  is  just  as  reasonable  to  suppose  that 
some  passenger  hsd  placed  them  there  after 
the  train  had  stopped  at  New  London  as  to 
suppose  tbat  they_  had  been  pUoed  there  be- 
fore it  stopped.  The  presumption  would  rather 
lavor  the  condusfon  tbat  they  were  placed  there 
after  the  train  had  stopped,  and  while  the  em- 
ployes were  performing  their  duty  outside  the 
car,  for  the  reasMi  that  negligence  ia  not  pn- 
sumed,  and  if  they  had  been  there  before  the 
train  stopped,  they  would  have  been  seen  the 
employes,  or  some  of  them,  and  removed  fRHD 
the  aisle.  Negligence  cannot  be  predicated  apoo 
a  state  of  facts  which  is  as  consistent  with  the 
exercise  of  care  as  it  is  with  negligencei  Ax 
said  in  the  i^uotation  above,  'there  must  be  rea- 
sonable evidence  of  negiigeoce  on  the  part  ot  the 
company  or  its  employ^'  and  in  this  case  there 
is  no  sutdi  reasmable  evidenoe.  The  aoosatt 
was  pn^oly  granted." 

Again,  la  the  case  of  Bums  t.  Penna.  B.  B. 
Co.,  288  Ph.  30i  82  Aa  246.  Ann.  Oaa.  1913B, 
811.  It  l8  said: 

"Under  the  facts,  there  was  no  presumption  itf 
negligence.  The  rule  is  that  where  a  passenger 
is  injured  by  anyttiing  done  or  left  undone  \>s 
the  carrier,  of  its  employes,  in  cormection  with 
the  appliances  of  transportation,  or  in  the  coo- 
duct  and  management  of  the  business  rdatiBg 
to  the  same,  the  burden  of  prooi  is  upon  the 
csrrien  to  show  that  such  injury  did  not  resall 
from  its  negligence.  But  to  cast  this  burden 
upcm  the  carrier,  it  must  first  be  shown  that 
the  injury  compl^ned  of  resulted  fr<»n  some- 
thing impropOT  or  unsafe  in  the  conduct  of  tlw 
business  or  in  the  appliances  of  tranaportatioa. 
Thomas  v.  R.  R,  Co.,  148  Pa.  180  [23  AtL  98ft 
15  L.  B.  A.  416]  ;  Ginn  v.  R.  R.  Oo,,  220  Pa. 
552  [69  Atl.  9921:  Sutton  v.  R.  R.  Co.,  230 
Pa.  52»  [79  Att.  719].  The  appliances  of  trans- 
portation rd!erred  to  in  these  cases  mean  the 
roadbed,  tracks,  cars,  engines,  and  all  other 
machinery  and  equipment  furnished  by  the  rail- 
road company  and  used  in  connection  with  the 
conduct  and  management  of  its  business.  A 
drees  suit  case  belonging  to  a  passenger  is  not 
such  an  appliance.  •  «  •  ^e  mere  fsct  tbat 
the  personal  baggage  ot  a  passenger  is  in  the 
aisle  of  a  car  at  the  exact  time  of  the  accident 
does  not  of  itself,  raise  a  presumpti<m  of  segii- 
gence  on  the  part  of  the  employes  of  the  nil- 
road  company.  While  it  no  douM,  ts  the  doty 
of  the  onploy^s  of  a  railroad  company  to  remove 
the  personal  baggage  of  passengers  frcHn  the 
aisles  of  cars,  they  must,  in  order  to  make  it 
their  duQr  to  act,  have  notice  that  such  obstruc- 
tions are  in  the  aisle,  or  the  obstruction  mnst 
have  remained  there  for  so  long  a  time  before 
the  sccident  that  in  the  exercise  of  due  care, 
they  would  have  discovered  it  before  the  accideiit 
occurred." 

Onr  attention  la  Invited  by  appellee  to  tlie 
case  of  Belser  v.  GlndnnatL  N.  O.  &  T.  P. 
Ry.  Co.,  162  Ky.  522,  1S3  S.  W.  742,  43  L.  R. 
A.  (N.  8.)  1000.  There  the  court  uses  this 
language; 

"We  are  not  prepared  to  bold  that  the  evi- 
dence will  allow  the  appellant  to  recover  on 
the  ground  that  appellee  was  guilty  of  negli- 
gence in  anowiag  the  nliaa  to  ronain  la  the 
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aisle  until  ihe  waa  injured  by  falling  over  it; 
for,  accordiag  to  Booth,  who  alone  testified  on 
that  point,  the  valise  did  not  remain  in  the  aisle 
where  it  waa  placed  by  the  owner  more  than 
five  minatM  before  the  accident  occurred,  and, 
as  shown  by  all  the  testimony,  daring  that  in- 
terval the  condnctcv  and  brakeman  of  the  train 
were  not  in  the  car  at  all,  but  were  on  the  out- 
side at  the  train,  dizecting  and  aa^ting  pas- 
sengers to  get  theretHi.  Being  thus  engaged  in 
the  per{(»inanee  of  thdr  neeessaiT  duties,  it  is 
manifest  that  they  did  not  know,  and  by  the  ex- 
eicise  of  ordinary  care  could  not  have  known, 
of  the  obatmctioa  of  the  aisle  by  the  valise.'' 

It  l8  true  the  plaintiff  testified  that  '*tlie 
car  was  very  much  crowded,  and  necessarily 
made  somewhat  dark."  She  also  testified 
that  It  waa  9K)5  In  the  morning  when  Abe 
boarded  the  train;  and  appellee  urges  for 
oar  craslderation  lAether  a  reasonable  in- 
f««nce  may  not  be  drawn  that  the  seirants 
.of  appellant  failed  to  use  dne  care  In  not  an- 
ticipating probable  mishaps  firom  the  dfirk- 
ened  condition  of  a  crowded  car;  in  other 
woTda,  whether  a  reasonaMe  inference  of 
n^Ugence  is  not  dedndble  therefrom,  re* 
quiring  its  presentation  to  the  Jury.  What- 
eTer  of  cogency  there  may  be  In  this  phase 
of  the  matter.  It  would  necessarily  be  ad- 
dressed to  the  count  of  general  averment, 
count  A,  as  count  B,  In  setting  up  the  qoo 
modo,  counts  upon  some  other  apedalizatlfm 
of  negllg»ice,  to  wit: 

"In  negligently  permitting  said  aiale  of  Said 
car  to  become  obstructed  1^  said  suit  case  or 
Irfece  of  baggage." 

There  was  no  evidaioe  tluit  the  car  was 
entering  a  tunnel  or  under  a  shed,  and  it  will 
hardly  be  serloTisly  contended  that  the  ut- 
most degree  of  human  care  and  foresight 
would  have  suggested  the  precaution  of  light- 
lug  the  lamps  at  9  a.  m.  to  relieve  the  some- 
what darkened  condition  of  a  crowded  car. 

It  follows  from  what  we  have  said  that, 
there  being  no  presumption  or  inference  of 
negligence  attributable  to  appellant,  the  trial 
court  was  In  error  In  refusing  to  give  the 
general  affirmative  as  requested  by  appel- 
lant both  as  to  counts  A  and  B.  A  Judgment 
will  accordingly  be  entered,  reversing  and 
remanding  the  cause. 

Berersed  and  remanded. 


SPINKS  V.  STATE,  a  Dir.  170.) 

<Court  of  Appeals  of  Alabama.   April  4,  1016^) 

1.  WrrNESSES  «=»389  —  lMPrACHMENT  — Lat- 
ino Pbbdicate. 

Where  an  issue  was  whether  an  ox  was 
the  property  of  a  witness  or  of  bis  wife,  testi- 
mony of  such  witness,  on  cross-examination, 
that  he  did  not  remember  whether  B.,  last 
spring,  tried  to  buy  "some  cattle  from  him," 
was  not  sufBciest  predicate  for  impeaching  him 
by  showing,  by  B.,  that  B.  had  tried  to  buy  a 
cow  from  the  witness,  who  told  him  that  he  did 
not  own  a  cow,  but  liis  wife  did,  for  the  rule 
requires  that  the  ocoasiMi  and  substance  of  the 
conversation  be  stated  with  reasonable  certainty, 


80  that  tlM  attention  of  the  witness  be  directed 
in  such  manner  that  he  can  identify  it. 

[Ed.  Note.— For  other  cases,  see  WitnesseSt 
Cent  Dig.  |i  1243-1245;  Dec.  Dig.  «=9S8&.] 

2.  Ckiuinai.  IjAW  «s»^)&— Evidbncb— OnsBS 

OF  COMPBOMISB  AND  KESTITUTIOH. 

Offers  of  compromise  or  to  make  restitution 
of  property  which  has  been  the  subject  of  a 
crime,  made  by  accused,  are  not  admissiblo  in 
evidence  for  or  against  blm. 

[Ed.  Note;— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  785 ;  Dec.  Dig.  <^=»406.] 

3.  Cbimiral  Law  «=9ll37(6)— Appbal—Pab- 
TT  SNirruu)  TO  Allege  Ebbob. 

In  a  prosecution  for  crime,  where  the  court, 
after  excluding  defendant's  offered  evidence  that 
he  offered  to  make  restitution,  after  proiwr 
predicate  was  laid  for  the  introduction  of  such 
proof  to  show  defendant's  good  faith  in  buying 
a  mortgaged  ox,  stated  to  defendant  that  be 
could  recall  his  witness  and  make  the  proof, 
which  the  defendant  declined  to  do,  defoidant 
could  not  complain  of  the  exclusion  of  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  1  3007;  Dec.  Dig.  «=»U37(«).] 

4.  Cbuinal  Law  «=»809  —  TbiaI/— Inotbuc- 

TXON. 

In  a  prosecution  for  crime,  the  charge, 
"Then  a  strong  presumption  arises  there  was  no 
felonious  Intmt  was  elliptical  and  misleading, 
for  the  omisrion  of  "that'*  after  "arises." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  1961-1967;  Dea  Dig.  4ss> 
809.] 

Ai^l  from  Circuit  Court,  Clarke  County ; 
Ben  D.  Turner,  Judge. 

Grady  Splnks  was  convicted  of  crime,  and 
he  appeals.   Judgment  affirmed. 

F.  B.  Poole,  of  Grove  HIU,  and  T.  W.  Da- 
vis, of  ThomasTille,  for  appellant.  W.  L. 
Martin,  Atty.  Oen.,  and  P.  W.  Tomer,  Asst 
Atty.  Gen.,  for  the  State. 

BROWN,  J.  [1]  One  of  the  Issues  was 
whether  the  ox,  the  subject  of  the  alleged 
crime,  was  the  property  of  Tony  Jackson,  or 
that  of  his  wife,  Ellen  Jadison.  The  statQis 
witness  Tony  Ja<^Bon  testified  that  the  prop- 
erty belmged  to  htm,  and  on  croB»exanilna- 
tlon,  in  resptmse  to  questions  put,  no  doubt, 
to  lay  a  predicate  tor  his  impeachment,  this 
witness  testified  without  objection : 

"I  do  not  remember  whether  Mr.  Clinton 
Bagley  last  spring  tried  to  buy  tome  oattte  from 
me.  I  did  not  tell  him  at  that  time  that  I  did 
not  have  any  oattte,  and  that  all  belonged  to 
my  wife.  Be  has  not  been  to  buy  any  eatile 
from  me." 

BRgley  was  subseQnently  introduced,  and 
was  allowed  to  testify  over  the  solicitor's  ob- 
jection that  witness  tried  to  buy  a  ooio  from 
Tony  Jackson  in  the  spring  a  year  previous 
to  the  trial,  and  that  Jackson  told  witness 
that  he  did  not  own  a  cow  to  his  name ;  that 
witness  would  have  to  go  to  hi^— Jack8on'»— 
wif&  After  the  witness  had  given  this  tea* 
tlmony,  the  court,  on  motion  of  the  prosecnt- 
ing  attorney,  excluded  It.  While  exact  pre- 
cision in  laying  a  predicate  to  impeacta  a 
witness  by  showing  previous  ci»tradlctory 
statements  Is  not  required,  the  rule  requires 


tt=»Por  other  eases  tee  same  topic  sad  KEY-NUHBBR  in  sU  Kv-Numbered  DlgesU  and  Indexes 


i_ 


Digitized  by  Google 


624 


71  SOUTHERN  HEFOBTEB 


that  tbe  oocadmi  and  Bntntance  of  ttke  con- 
venation  be  stated  vltb  reastHiable  certain- 
ty, so  tbat  tbe  attenttm  of  the  witness  may 
be  directed  to  tbe  conversation  Id  such  man- 
ner tbat  be  can  Identity  *t.  Jcmes  on  Evi- 
dence, i  816;  Soutbem  By,  Co.  v.  Williams, 
lis  Ala.  620;  21  Sontb,  828.  Tbe  conversa- 
tion embraced  In  tbe  inedlcate  was  wltb  ref- 
erence to  "some  cattle,"  wblle  tbat  referred 
to  In  tbe  exclnded  testimony  was  vttb  ref- 
erence to  "a  cow."  It  ml^t  bave  been  true 
tbat  tbe  state's  witness  owned  "cattle,"  in- 
cluding tbe  4HE,  the  subject  at  the  crime  In 
this  case,  and  that  be  did  not  own  a  cow.  If 
tbls  was  tbe  fact,  all  that  tbe  excluded  tes- 
timony stated  may  bave  occuiTed,  yet  It  was 
not  contradictory  of  Jackson's  teatlmcmy. 
The  predicate  was  not  sufficient  to  Justi^ 
the  admission  of  the  impeacblng  testimony 
and  It  was  iffoperly  exclnded. 

[2]  During  the  cro»«xamlnatlon  of  tbe 
witness  Alex  Onnn,  Jr.,  the  defmdant  pro- 
posed to  show  that  be  had  offered  to  pay  tbe 
mortgagee  for  ttie  ox.  Tbe  general  nOe  Is 
that  offers  of  convromlse  or  to  make  resti- 
tution fbr  proper^  the  subject  of  a  crime 
by  tbe  accused  is  not  admissible  dtiier  for 
or  against  him.  Sanders  v.  State,  148  Ala. 
607,  41  South.  406. 

[1]  After  the  defendant  offered  teettmoay 
ten^Ung  to  show  a  bona  fide  transaction  *be- 
tweoi  the  defendant,  Cleveland  Jai&son,  and 
his  mother,  Ellen  Jackson,  and  cm  the  as- 
sumption by  the  defimdant  that  die  animal 
belmiged  dther  to  Cleveland  Jadcson  or  bis 
mother,  and  wltliotft  any  knowledge  that 
Ounn  bad  a  mortgage  on  tbe  ox,  evidence 
showing  or  tending  to  show  that  defendant, 
after  knowledge  was  brou^t  to  blm  that 
the  animal  was  mortgaged,  offered  to  pay 
Ounn  for  the  ox,  was  clearly  admissible  as 
toidlng  to  disprove  the  alleged  purpose  to 


defraud,  diarged  In  the  first  oount  of  the 
indictment.  When  the  defendant  first  pro- 
posed to  make  proof  by  the  witness  Alex 
Ounn,  Jr.,  that  the  defendant  offered  to  pay 
the  mortgagee  for  the  m,  no  proof  bad  been 
offered  by  the  accused  tending  to  show  a 
bona  flde  transaction  between  the  Jackson 
negroes  and  himaelf;  on  the  other  band, 
the  undisputed  evidence  then  In  the  case  was 
that  accused  had  purdiased  the  ox  frcmi  Jadc- 
son with  express  notice  of  the  exlstmtce  of 
the  mortgage  held  by  Gunn,  and  the  proposed 
testimony  was  not  then  admissible.  After  a 
predicate  was  laid  for  the  introduction  of 
this  proof  as  above  Indicated,  the  court  stat- 
ed to  the  accused  that  he  could  recall  the 
witness  and  make  the  proof,  and  he  declined 
to  bare  tbe  witness  recalled,  and  Is  there- 
fore in  no  position  to  complain. 

Under  the  evidence,  tbe  question  of  tbe  de- 
fendant's guilt  was  for  the  jury,  and  tbe  af- 
firmative cbai^  was  properly  refused.  Tal- 
bert,  alias,  eta.  v.  State,  121  Ala.  33,  25 
South.  690;  McKlnney  t.  State,  12  Ala.  App^ 
155,  68  South.  518. 

[4]  In  charge  3,  refused  to  the  defendant, 
the  word  "tbat"  is  omitted  In  the  sentence, 
"Then  a  strong  presumption  arises  [that] 
there  was  no  felonious  Intent,"  and  the 
charge  was  elliptical  and  misleading.  Un- 
der the  more  recent  holdings  of  tbe  Sui>reme 
Court,  the  question  of  tbe  felonious  inteat  un- 
der the  drcumatances  hypoUieri2ed  was  A>r 
the  Jury,  and  If  this  durge  was  otber- 
wlse  correct,  its  refusal  could  well  be  Jus- 
tified as  Invasive  of  their  provlnee.  Tal- 
bert,  alias,  etc.,  v.  State,  supra;  HcKlnney 
V.  State,  supra. 

We  find  no  reversible  error  In  the  record, 
and  the  Judgment  ts  affirmed. 

Affirmed. 
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CHRISTOPHER  et  al.  t.  MUNGEN  et  aL 
'  (Supreme  Oourt  of  Floridft.  April  18.  1916l) 

(SvUdbus  by  the  Oourt.) 

1.  EotOPFBI.  «S>66  —  BOUITABI.B  EflTOPPEI.  — 

Position  in  Judicial  Pboceedings. 

J.  M,  and  E,  L,  were  half-sisters,  daughtprs 
of  J.  L.  by  slave  marriagea.  J.  died  in  18S>4, 
leaving  surviving  him  his  widow,  whom  he  bad 
married  in  IQBiS,  and  the  two  dnnghtera  .T.  M. 
and  R.  I*  by  sUre  marriages.  The  widow  sur- 
vived her  hnsband  a  short  while,  and  died  prior 
to  1S99  without  children  or  other  known  heirs. 
The  appellants  claim  title  to  the  real  property 
under  one  of  the  half-sisters,  who  were  held  to 
have  inherited  the  real  property  of  their  ancestor 
J.  L.  under  the  act  of  18SQ  entitled  "An  act  to 
leealiBe  the  marriaees  and  offspring  of  persons 
of  African  descent"  (Laws  1SO0,  c.  4749),  and 
were  tenants  In  common  of  such  property. 
Held,  that  appellants  could  not  be  heard  to  in- 
siPt  that  the  real  property  was  inherited  by  the 
widow  and  at  her  death  escheated  to  the  state  to 
defeat  a  bill  for  partition  brought  by  the  half- 
sister  of  their  grantor. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  SS  Dee.  Dig.  «=»65.] 

i  Tenancy  in  Coinfon  «=»15(2)  —  Mutual 

Rights— "Advebbb  Possession." 

Mere  silent  possession  of  land  by  one  tenant 
in  common  is  not  sufficient  to  divest  the  right  of 
his  cotenant.  Open,  notorious,  continuous,  ad- 
verse possession  by  one  tenant  in  common  for  a 
period  of  seven  years  will  ripen  into  title  by  ad- 
verse possession  as  against  his  cotenant  only 
when  the  character  of  such  possession  has  been 
brought  borne  to  hts  cotenant,  and  thereafter  con- 
tinned  for  such  period  <A  seven  years. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common.  Cent  Dig.  f  43;  Dec.  Dig.  <©=>15(2). 

For  other  de6nitiona,  see  Words  and  Phrases, 
First  and  Sectmd  Series,  Adverse  Possession.] 

kstpeal  fnmi  Circuit  Oourt,  Duval  Coon^; 
George  Oonper  GIbba,  Judge. 

Suit  by  Jane  Muncen  and  another  against 
lobn  0.  caiTiBt(V)ber  and  otbera.  From  a  de- 
cree for  defoidanta,  idalntlffa  ai»peaL  At- 
fbmed. 

Blsbee  &  Bedell,  of  Jacksonville,  for  aroel- 
tants.  N.  P.  Bryan,  J.  T.  G.  Ciawfoid,  Axtell 
&  mnehart,  and  Van  0.  Swearingen,  all  of 
Jac^tsonvllle,  for  appellees. 

ELLIS,  J.  Tbls  Is  a  suit  brought  by  the 
appellees,  as  c(»iiplalnant8  below,  against  the 
appellants,  who  were  defendants,  for  the  par- 
tition of  certain  lands  In  Duval  county.  The, 
solt  was  b^n  In  September,  1909,  and  has 
been  brought  to  this  court  twice  before,  both 
times  by  the  defradants  below,  once  from  an 
order  overruling  their  demurrer  to  the  bill  of 
complaint,  and  again  from  the  decree  set- 
tling and  determining  the  equities  between 
the  parties  and  decreeing  a  partition  of  the 
lands  desc'iibed.  In  the  first  appeal  the  order 
overruling  the  demurrer  was  affirmed,  and  in 
flie  second  the  decree  was  affirmed.  CSiris- 
topber  V.  Mungen.  61  Fla.  G13,  65  South.  273 ; 
ChrlsU^taer  t.  Mungen.  66  Fla.  467,  6S  South. 
92a 

The  report  as  made  by  the  commissioners 
appointed  to  make  partition  of  the  lands  de- 


scribed in  the  bill  shows  that  as  to  the  lands 
described  in  the  bill  as  "all  that  part  of  East 
T^wlsvllle  lying  east  of  the  Shell  road  or 
Talleyrand  avenue  according  to  map  in  Plat 
Book  1,  page  25,  of  the  Public  Records  of 
Duval  County,  Florida,"  the  commissioners 
divided  the  same  into  lots  extending  from 
Talleyrand  avenue  to  the  channel  of  the  St. 
Johns  river,  and  awarded  them  to  Jane  Mun- 
gen, Julia  A.  Wilson,  and  John  G.  Ohrlsto- 
pher,  except  a  strip  of  land  217.8  feet  wide 
lying  immediately  north  of  the  southern  line 
of  East  Lewisville  extended  to  the  river's 
channel,  which'  strip  watf  allotted  to  no  one. 

John  G.  Christopher,  Julia  A.  Wilson,  and 
H.  A.  Wilson  filed  an  exception  to  the  reiwrt 
on  the  ground  that  the  "report  is  based  upon 
an  erroneous  conception  and  understanding 
of  the  identity  and  boundaries  of  the  proi)- 
erty  described  in  the  bill  of  complaint  and 
decree  of  partltJou,"  in  that  the  report  "lu- 
cludes  and  proposes  to  partition  land  border^ 
Ing  upon  the  St.  Johns  river  which  said  land 
Is  not  described  In  the  bill  of  complaint  and 
decree  of  partition  herein." 

By  leave  of  the  court  the  complainants 
amended  the  bill  of  complaint  so  as  to  de- 
scribe more  particularly  the  land  lying  east 
of  the  Shell  road  or  TaUeyrand  avenue.  The 
words  appearing  in  the  original  bill  descrip- 
tive of  this  tract  were  stricken  out,  and  the 
following  Inserted: 

"Also  all  <^  that  certain  tract  of  land  lying 
in  said  county  and  state  particularly  described 
as  follows:  Beginning  on  the  east  side  of  TaUey- 
rand avenue,  as  now  located,  at  the  point  of  in- 
tersection with  the  south  hne  of  East  Lewis- 
ville ;  thence  east  along  the  south  line  of  East 
Lewisville  to  the  channu  of  tlie  St  Johns  river ; 
thence  northerly  to  the  north  line  of  East  Lewis- 
ville extended  to  the  channel  of  the  St.  Johns 
river;  thence  westerly  along  the  north  line  of 
Eaat  Lewisville  so  extended  to  the  eaat  side  of 
Talleyrand  avenue ;  tbence  southwesterly  along 
the  east  side  of  Talleyrand  avenue  to  the  place 
of  beginning." 

By  leave  of  court  the  defendants  John  G. 
Christopher,  Julia  A.  Wilson,  and  H.  A.  Wil- 
son thereupon  filed  their  answer  to  the  bill 
of  complaint  as  amended.  This  answer  set 
up  the  same  defenses  as  were  contained  in 
the  answer  filed  July  14,  1911.  The  answer 
also  contained  a  demurrer  to  the  bill:  First, 
for  want  of  equity ;  and,  second,  that  at  the 
time  the  rights  of  these  defendants  or  those 
under  whom  they  claim  accrued  the  law  of 
the  state  of  Florida  evidenced  by  the  Consti- 
tution, statutes,  and  decisions  gave  no  inher- 
itable blood  to  the  offspring  of  slave  mar- 
riages, and  the  same  had  become  a  rule  of 
property  assuring  to  these  defendants  a  vest- 
ed right,  and  granting  to  the  plaintiff  the  re- 
lief prayed  for  in  the  bill  would  be  a  repu- 
diation of  the  said  rule  of  property  and  the 
impairment  of  the  obligation  of  a  contract 
contrary  to  the  Constitution  of  the  United 
States,  and  a  deprivation  of  defendants' 
property  without  due  process  of  law  contrary 
to  the  Fourteenth  Amendment  to  the  Consti- 
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tutlon  of  the  United  States.  It  was  also 
urged  In  the  answer  that  the  cause  of  action 
did  not  accrue  within  three,  four,  nor  seven 
years,  and  as  to  so  much  of  the  bill  as  pray- 
ed relief  with  respect  to  the  lands  or  proiv- 
erty  rights  not  mentioned  or  described  In  the 
original  bill  of  complaint  the  cause  of  action 
did  not  accrue  within  three,  fou^,  nor  seren 
years. 

A  stipulation  was  entered  Into  between  the 
sfdldtors  for  the  defendants  Christopher  and 
Wilson  and  the  complainants  to  the  effect: 
That  the  defendant  Christopher  had  expend- 
ed tbe  sum  of  $3,050  on  account  of  the  follow- 
ing Items:  Improvements  and  maintenance 
of  the  property,  costs  and  expenses  and  attor- 
ney's fees  in  the  ejectment  suit  against  W.  R. 
li^ompson,  and  for  abstracts  of  title.  That 
these  several  expenditures  were  In  them- 
selves reasonable  (^rges  against  the  defend- 
ant Christopher,  but  oomplainants  reserve 
the  question  as  to  whether  each  of  the  sev- 
eral charges  was  for  such  purpose  as  would 
Dtnd  a  cotenant  to  contribution.  This  con- 
stitutes the  fifth  paragraph  of  the  stipula- 

On  the  3d  day  of  April,  1916,  a  final  de- 
cree was  made  and  entered ;  the  parties  hay- 
ing submitted  no  further  evidence;  Tbe  de- 
cree allotted  and  set  off  to  Jane  Mungen  cer- 
tain portions  of  the  property  described,  and 
declared  her  to  be  the  owner  in  fee  simple 
and  entitled  to  the  possession  thereof,  and 
certain  other  portions  of  the  property  were  al- 
lotted and  set  off  to  John  G.  Chrlstt^her  and 
JuUa  A.  Wilson,  respectively,  and  they  were 
declared  to  be  the  owners  in  fee  simple  and 
entitled  to  the  possession  thereof.  The  com- 
plainants were  required  to  pay  to  the  de- 
fendants Christopher  and  Wils<m  certain 
sums  of  money  on  account  of  taxes  and 
searches  and  to  W.  A.  McLean,  Jr.,  as  trus- 
tee, the  sum  of  $212.14,  and  declared  said 
amounts  so  ordered  to  be  paid  to  be  liens  up- 
on the  land  allotted  to  Jane  Mungen.  No 
part  of  the  $S,050  expended  by  J.  O.  Chris- 
topher according  to  the  stipulation  was  de- 
creed to  be  paid  by  the  complainants.  From 
this  decree  the  appeal  was  taken,  and  four 
errors  are  assigned  as  follows:  First,  the 
court  erred  In  allotting  and  setting  off  to 
Jane  Mungen  certain  lands  described  and  de- 
claring her  to  be  the  owner  In  fee  simple  and 
entitled  to  possession  thereof;  second,  the 
court  erred  in  allotting  and  setting  off  to 
Jane  Mungen  that  portion  of  the  property  not 
included  in  the  original  bill  of  complaint; 
third,  tbe  court  erred  in  not  dismissing  the 
bill  of  c<nnplalnt ;  and,  fourth,  the  court  er- 
red In  not  allowing  to  the  appellant  Chris- 
topher as  against  the  complainants  one-half 
of  the  expenditures  mentioned  In  the  stipu- 
lation, paragraph  5. 

The  questions  Involved  in  and  discussed 
under  the  first  and  third  assignments  of  er- 
ror, except  those  involving  the  three  and  four 
year  clauses  of  tbe  statute  ot  limitations, 
were  settled  In  ttie  former  ivlniims,  and  the 


questions  there  decided  constitute  tbe  law  of 
the  casa  Ross  v.  Savage,  66  Fla.  100,  63 
South.  148;  Harper  Piano  Co.  v.  Seaboard « 
Air  Line  Ry.  Co..  65  Fla.  490,  02  South.  482; 
McKlnnon  v.  John8<»i,  57  Fla.  120,  48  South- 
910.  Tb&t  Jane  Mungen  and  Mlza  Lewis 
were  children  of  customary  slave  marriages, 
and  James  Lewis  was  their  fftther,  that  np- 
on  tbe  death  of  James  Lewis  his  wife,  Eliza- 
beth, whom  he  married  in  1866,  and  by  whom 
be  bad  no  children,  took  only  a  dower  in  his 
property,  and  upon  her  death  tbe  title  re- 
verted to  tbe  children  of  James  Lewis,  wbo 
were  Jane  Mungen  and  Eliza  Lewis,  that 
both  complainants  and  defendants  claim  title 
to  the  lands  described  in  the  Mil  under  James 
Lewis,  to  whose  heirs,  Jane  and  Eliza,  tlie 
beneficial  Interest  in  his  lands  passed,  as  tbe 
trust  deed  or  power  of  sale  given  by  Lewis 
to  McLean  carried  no  title  or  estate  to  tbe 
heirs  of  McLean  upon  his  death,  and  that  the 
complainant  was  not  guilty  of  laches,  are 
points  In  this  litigation  which  have  been  set- 
tled by  the  former  decisi<ms  in  this  caaa 

[1]  Defendants  insist:  That  there  was  no 
reversion  to  Jane  Mungen,  because  diildren 
bom  in  slavery  could  not  be  heirs  of  their 
parents,  and  such  was  the  state  of  the  law 
when  James  Lewis  died,  which  was  in  the 
year  1894.  Not  until  tbe  year  1899  did  the 
Legislature  enact  the  statute  entitled  "An 
act  to  legalize  the  marriages  and  offspring 
of  persons  of  African  descent"  Laws  1899, 
c.  4749.  Th&t  at  his  death  ther^ore  his 
wife,  Elizabeth,  became  his  sole  heir  at  law 
under  tbe  statute  of  descents,  and  that  she. 
and  not  Jane  Mungen,  Inherited  the  property. 
If  this  Is  true,  it  applies  also  to  Eliza  L. 
Lewis,  the  lialf-slster  of  Jane,  and  under 
whom  tbe  defendants  daim.  There  is  noth- 
ing whatever  in  the  record  to  show  that  the 
defendants'  title  is  connected  with  Elizabeth 
Lewis  or  any  person  claiming  under  her.  At 
the  time  of  her  death  she  was  an  ex-slave, 
and  died  without  children  or  other  heirs  so 
far  as  the  record  shows  to  the  contrary.  If 
this  Is  true,  tbe  property  escheated  to  the 
state.  The  defendants  cannot  complain  that 
the  court  found  that  the  law  confined  Eliza- 
beth to  her  dower,  and  that  the  Legislature 
by  tbe  act  ot  1899  made  it  possible  for  the 
'children  of  James  Lewis  to  Inherit  his  estate, 
and  thereby  prevented  an  es<dieat  Johnaon 
et  aL  V.  WUson,  48  Fla.  70,  37  South.  179. 

[2]  The  recwd  does  not  show  tbat  tbe  de- 
fendants had  acquired  title  to  any  part  of 
the  lands  involved  by  adverse  poBsesal<»  as 
against  Jane  Mnngut  In  the  former  Amn- 
ion the  court  found  no  acta  of  the'd^mdant 
showing  continuous  notorious  adverse  occu- 
pation of  tbe  pr<^>erty,  nor  do  we  find  audti 
evidence  as  to  flie  land  whldi  It  Is  claimed 
was  not  raibraced  In  the  wlglnAl  bill  and  In- 
cluded in  the  bill  aa  amended.  Th»  tbree  ai^ 
four  year  clauses  ct  the  statute  of  limita- 
tions do  not  apply.  A  tenant  in  common  ot 
lands  cannot  by  mere  silent  possession  alone 
dlvnt  Hie  of  his  cotenant  Notblng 
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leas  than  an  open,  notwkms.  adverse  pones- 
sion  brought  home  to  his  cotenant  and  con- 
tinned  for  the  period  of  semi  yean  will  tip- 
ea  Into  a  title  by  adrene  pooiearion  of  tbe 
land  Ometf^Me  htAA  In  comnKoi.  Ora<^  et 
al.  T.  FlddlnKi  decided  at  tiilB  term,  70  Sontb. 
620. 

'We  find  no  reaBon  Cor  dlsturtditf  the  om- 
elnsion  of  the  chancellor  on  the  qnestlon  of 
the  eqtendltnre  by  J.  G.  Chilstoi^er  and 
made  tbe  nbject  ct  tbe  fifth  paragraph  of 
the  aUpnlatlon. 

nine  Is  no  errw  In  the  decree,  and  It  Is 
therefore  affirmed. 

TA.TUOIR,  C  J.,  and  SHAOKLEFOBD, 
COCICRFJJ^  end  WHITFIEIjD  JJ.,  concor. 


RUGB  «t  aL  T.  WEBB  PRESS  CO.,  limited. 
(SupreoM  Court  of  Florida.    April  18^  1916.) 

(ByUaJma  hy  the  Court.} 

1.  Landuibd  AffD  Tenant  «s»248(1)— Land- 
U>BD*B  Lur— Pbiobitt. 

tJndcr  section  General  Statutes  of 

^orida  1006,  Compiled  Lavs  of  1014,  the  land- 
lord's Ben  provided  for  in  the  second  siibdiTision 
of  the  section  is  not  superior  to  a  Hen  acqoired 
by  another  prior  to  the  bringing  of  tbe  property 
upon  the  leased  premises  or  prior  to  the  com- 
mencanent  of  the  tenancy  under  the  lease. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dir.  »  lOOS,  1006-1008,  1017; 
Dec  Dig.  ^248(1).] 

2.  Chattkl  Mobtoaobs  4=:»138(3)~-PBioBtrT 
OF  Lien — ^LiANDLobd'b  Libnb. 

A  written  lease  of  lots  which  provided  that 
tbe  time  should  begin  to  run  trom  a  date  In  the 
paat,  executed  betwieen  the  owner  of  the  lots  and 
a  tenant  subsequently  to  the  bringing  upon  the 
lots  of  personal  property  which  was  immedi- 
ately mortgaged  to  secure  a  balance  due  for  its 
purchase  price,  will  not  be  given  a  retroactive 
eflFect  in  order  to  defeat  the  superiority  of  the 
mortgage  lien  over  that  of  the  landloid. 

[Ed.  Note.— For  other  easea,  see  Chattel  Mort- 
|a|M^  Cent.  Dig.  »  S^T^l  I>ec  Dig.  ^ 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty;  E.  C.  Love,  Judge. 

Bill  In  equity  by  the  Webb  Press  C<»npany 
against  John  G.  Ruge  and  another.  From 
a  deciiee  tor  complainant,  defendants  appeal. 
Affirmed. 

Fred  T.  Myers,  of  Tallahassee,  fOr  appel- 
lants. R.  Don  HcLeod,  Jr.,  of  ^alachlcola, 
for  appellee. 

ELLIS,  J.  During  the  year  1911  a  corpo ra- 
ti cm  was  organized  at  Apalachicola,  Fla.,  to 
engage  In  the  cotton  compress  business  at 
that  place.  Before  the  organization  of  tbe 
cori>oratIon  was  completed,  two  of  the  sub- 
scribers for  stock  were  appointed  by  their 
associates  to  purchase  tbe  necessary  compress 
machinery,  boilers,  etc  This  commifffilon 
was  executed  by  the  two  representatives  of 
the  proposed  stockholders  of  the  compress 
company  entering  into  an  agreement  with  the 


Webb  Press  Company,  the  ai^llee,  for  tbe 
purchase  of  the  necessary  machinery.  The 
omtract,  which  was  In  writing,  provided  tliBt 
the  compress  dumld  be  erected  in  Apalachi- 
cola, and  that  tbe  amount  then  remaining  due 
upon  the  pnxduuK  price  ot  the  machinery 
aboiOd  be  eridenced  by  fonr  notes  of  91,2S0 
each  and  payable  one  each  ^ar  b^flnning 
with  May  1, 1912;  that  said  notes  ahonld  be 
secured  by  first  mortage  on  the  entire  cfun- 
press  plant  of  the  Apalachicola  Compress 
Company,  and  tbe  title  to  tbe  machinery, 
which  WIS  described  in  the  Instmment. 
ahonld  remain  In  tbe  Webb  Press  C<nnpany 
"until  fully  settled  for  as  ber^n  provided." 
This  contract  was  dated  July  11, 1911. 

In  April,  1911,  and  before  the  company  was 
organized,  one  of  the  proposed  stockholders 
of  the  company  began  negotiations  with  ap- 
pellants for  a  lease  upon  the  wharf  lots  de- 
scribed In  the  bill,  and  it  was  understood  hy 
the  appellants  that  the  lease  was  to  be  taken 
In  contemplation  of  erecting  upon  the  lots 
a  cotton  compress.  The  proposition  was  made 
to  Mr.  Henderson,  who  was  one  of  the  propos- 
ed stodLholders,  at  the  request  of  Mr.  Fhll- 
Ups,  another  pressed  stockholder. 

Three  of  the  proposed  stockholders  of  the 
company,  Beverly,  Henderson,  and  Phillips, 
without  the  knowledge  or  consent  of  the  ap- 
pellants, went  upon  the  lots  with  a  force 
of  employ^  and  began  excavating  for  the 
foundation  to  be  laid  for  the  machinery  and 
bad  a  pile  driver  at  work  driving  piles.  The 
appellants  notified  tbe  people  at  work  that 
Buge  Bros,  had  not  authorized  tbe  work,  and 
that  tbe  workmen  would  have  to  look  to  tbe 
compress  people  for  payment  for  the  same. 
Henderson  was  notlfled  by  one  of  the  appel- 
lants, verbally  and  In  writing,  to  discontinue 
the  work  on  the  property  and  vacate  tbe 
same,  because  tbe  appellants  had  given  Hen- 
derson and  bis  associates  no  authority  to 
undertake  any  permanent  work  or  exercise 
right  of  possession  as  trustee  in  behalf  of 
the  compress  company  "until  the  lease  and 
agreements  were  perfected."  To  this  notice 
tbe  representatives  of  the  proposed  stock- 
holders of  the  company  replied  that  "they 
would  perfect  matters  at  once."  But  they  did 
not  do  so,  and  no  other  action  was  taken  by 
Ruge  Bros,  to  dispossess  these  men,  who  con- 
tinued their  preparations  for  tbe  foundations 
for  tbe  press  machinery  and  began  erecting 
the  same  about  the  latter  part  of  August. 

In  tbe  meantime  tbe  organization  of  tbe 
corporation  was  progressing,  and  on  Decem- 
ber 4,  1911,  the  Apalachicola  Cotton  Com-  • 
press  Company,  having  been  duly  Incorporat- 
ed, executed  end  delivered  to  the  Webb  Press 
Company  four  notes  for  $1,250  each,  and  to 
secure  the  payment  of  tbe  same  executed  and 
delivered  to  the  Webb  Press  Company  a  mon- 
gage  upon  the  following  property: 

"All  of  tbe  right,  title  and  interest  of  the  par- 
t7  of  the  first  part  in  and  to  wharf  lot  four 
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(4),  wharf  lot  five  ^  and  wharf  lot  six  (6)  of 
Bald  cit7  and  Water  street  adjacent  thereto. 
Said  interest  in  wharf  lota  being  more  specifical- 
ly described  as  the  north  half  of  wharf  lot  four 
(4),  all  of  wharf  lot  five  (5)  and  the  south  half 
of  wharf  lot  dx  (6),  together  with  all  im- 
provements thereon  conaiatin?  chiefly  of  one  dou- 
ble hydraulic  compress,  boilers,  pumps,  and  en- 
Rines,  compress  sheds,  platforms,  tools  and  all 
fittings  and  fixtures  thereto  belonging.  The 
same  being  the  entire  compress  plant  of  the  Apa- 
laebicola  Cotttm  Compress  Company  to  Apa- 
lacbicola.  Franklin  county,  Florida,  together 
with  aU  and  singular  the  tenements,  heredita- 
ments and  appurtenances  thereunto  belonging  or 
in  any  wise  appertaining  and  the  reversion  and 
reversions,  remainder  and  remainders,  rents,  is- 
sues and  profits  tb«eof." 

The  mortgage  api>ears  to  have  been  duly 
acknowledged  and  was  recorded  In  the  pub- 
lic records  of  Franklin  county  on  December 
18,  1931. 

On  Mardi  11,  1912,  the  negotiations  be- 
tween the  compress  company  and  the  appel- 
lants for  the  rental  of  the  wharf  lots  upon 
which  the  compress  machinery  had  been 
erected  were  renewed,  and  on  that  date  a 
written  contract  of  lease  was  executed  and 
delivered  between  the  parties,  under  the 
terms  of  which  the  lessors  let  the  premises 
for  the  term  of  10  years  from  the  22d  day 
of  August,  1911,  and  the  lessee  agreed  to 
pay  to  the  lessors  "an  annual  rental  of 
$500  for  the  full  term  of  this  lease,  to  be 
paid  In  semiannual  payments  of  $250  on  the 
22d  day  of  February  and  the  22d  day  of 
August  In  each  and  every  year."  It  was 
also  provided  In  that  instrument  that  the 
lessee  'its  successors  and  assigns"  should 
have  the  right  to  remove  from  the  "said  lots 
hereby  leased"  within  90  days  after  the  ex- 
piration of  the  lease  any  buildings,  struc- 
tures, machinery,  trade  fixtures,  equipment, 
and  personal  property  placed  thereon  by  the 
lessee,  Its  successors  and  assigns. 

The  reason  given  by  one  of  the  appellants 
for  making  the  term  of  the  lease  to  begin 
August  22>  1911,  was  to  make  It  coincident 
"with  the  date  of  a  lease  obtained  from  the 
city  of  Apalachlcola  to  the  Apalachicola  Cot- 
ton Compress  Company  which  was  to  be  as- 
signed In  part  to  the  Ruge  Bros.  Canning 
Company."  I>uring  the  taking  of  testimony 
one  of  the  appellants  upon  cross-examination 
In  answer  to  the  following  question:  "Q.  Is 
any  rent  dne  to  you  from  the  Apalachlcola 
Cotton  Compress  Company  for  the  premises 
mentioned  in  your  lease  accruing  prior  to 
the  18th  day  of  December,  1911?"  replied  as 
follows:  "A.  All  rent  which  matured  prior  to 
the  Installment  falling  due  August  22,  1912, 
has  been  paid."  The  rent  accruing  for  the 
three  periods  from  February  22,  1912,  to 
August  22,  1913,  not  having  been  paid,  the 
appellant  obtained  a  Judgment  against  the 
compress  company  therefor,  which  has  not 
been  paid.  The  rent  accruing  for  the  three 
periods  from  August  22,  1913,  to  February 
22,  1915,  is  also  unpaid. 

The  Cotton  Compress  Company  having 
failed  to  pay  to  the  Webb  Pren  Compaay 


two  of  the  notes  secured  by  the  mortgage, 
the  latter  company  on  the  8th  day  of  De- 
cember, 191S,  filed  Its  blU  In  the  drcnlt 
court  for  Franklin  county  to  foreclose  and 
made  the  appellants  here  parties  defendant. 
An  order  pro  oonfesso  was  taken  against  tba 
compress  company  for  failure  to  plead*  an- 
swer, or  demur.  The  appellante  answered 
setting  up  their  claim  for  rent  due  under 
the  lease  and  Insisting  that  the  lien  there- 
for was  superior  to  that  of  the  complainant 
under  its  mortgage. 

The  court  upon  final  bearing  decreed  the 
amount  due  under  the  mortgages,  and  that 
the  lien  of  the  mortgage  was  superior  to  the 
lien  of  the  firm  of  Ruge  ft  Sons  for  rent 
upon  tlie  machinery  and  Improvements 
brought  upon  the  property  prior  to  the  ex- 
ecution of  the  lease ;  that  the  Uen  of  Huge 
&  Sons  upon  the  leasehold  Intexert  ot  the 
compress  compuiy  in  the  lots  was  st^ierlor 
to  the  mortgage  lien;  that  the  complainants 
were  entitled  to  a  foreclosure  of  the  mort- 
gage and  the  compress  company  was  order- 
ed to  pay  tiie  amount  found  to  be  due  with- 
in a  time  certain,  in  default  whereof  the 
machinery,  consisting  of  boll^n,  pumps,  en- 
gines, also  the  compress  sheds,  platforms, 
tools,  and  all  fittings  and  fixtures  "except 
the  bale  hoist,"  to  be  sold  at  public  outcry ; 
that  at  the  same  time  the  leasdiold  Inter- 
est of  the  compress  company  be  said,  but 
separately  and  apart  from  the  machinery, 
and  subject  to  the  condition  that  the  pur- 
chaser take  the  same  subject  to  the  cove- 
nants of  the  lease  and  to  the  Uen  thereon 
for  rent:  The  proceeds  of  the  sale  were  re- 
quired to  be  applied  to  the  payment  ot  taxes, 
costs,  and  the  amount  adjudged  to  be  due 
complainants  for  principal,  interest  and  at- 
torneys' fees  upon  the  _mortgage  Indebted- 
ness. From  this  decree,  the  appellants  ap- 
pealed, and  assigned  as  error  the  making 
and  entering  the  decree. 

[1,2]  The  statute  provides  that  every  per- 
son to  whom  rent  may  be  due  shall  have  a 
lien  for  such  rent  upon  the  property  found 
upon  or  off  the  premises  leased  or  rented 
and  in  the  possession  of  any  person,  as  fol- 
lows: 

"1.  Upon  agricnltural  products  raised  on  the 
land  leased  or  rented  for  the  current  year.  This 
lien  shall  be  superior  to  all  other  liens,  though 
of  older  date. 

"2.  Upon  all  other  property  of  the  lessee  or 
his  sublessee  or  assigns,  usually  kept  on  the 
premises.  Tliis  lira  shall  be  superior  to  tnj 
lien  acquired  subsequent  to  the  hrfnging  of  such 
proper^r  on  the  premises  leased. 

"3.  Upon  all  other  property  of  the  defend- 
ant. ITiie  lien  shall  date  from  the  levy  of  the 
distress  warrant  hereinafter  j)rovided  for."  Sec- 
tion 22.37,  Gen.  Stats,  of  1906 ;  CompUed  Laws 

Ofyl014. 

The  claim  of  the  appellants  that  their  lien 
was  superior  to  that  of  the  mortgage  is  bas- 
ed upon  the  second  subdivision  of  the  above- 
quoted  statute,  and  upon  the  further  con- 
tention that  the  leases  provided  that  the 
"buildings,  structures*  machinery,  trade  fix- 
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tures  or  pmnwrty"  should  not  be  removed 
from  tbe  premises  until  all  rents,  taxes,  and 
other  deiuftods  agreed  to  be  paid  under  the 
terms  of  the  lease  shall  have  been  fully  paid 
and  discharged.  The  lien  given  by  the  stat- 
ute Is  a  charge  only  upon  the  property  of 
the  tenant;  hut  as  the  machinery  describ- 
ed was  not  the  property  of  the  tenant  at  the 
time  it  was  placed  upon  the  lots,  it  follows 
that  no  Uen  attached  to  it  until  the  rela- 
tion of  landlord  and  tenant  existed  between 
the  owners  of  the  lots  and  the  owners  of  the 
mnchluery  or  their  assigns. 

The  Webb  Press  Company  retained  the  ti- 
tle to  the  machinery  until  the  execution  of 
the  mortgage  by  the  Compress  Company  on 
December  4,  1911.  At  that  time  the  rela- 
tion of  landlord  and  tenant  did  not  exist  be- 
tween the  appellants  and  the  compress  com- 
pany mider  such  a  contract  as  would  sup- 
port an  action  for  rent.  Archibald's  Nisi 
Prlns,  68.  If  the  appellants  had  any  claim 
against  that  company  for  Its  occupancy  of 
the  lots,  it  was  a  claim  not  for  rent,  because 
there  was  no  contract  between  the  parties 
for  the  payment  of  numey  or  other  things 
for  the  use  of  the  lots,  nor  for  any  definite 
term  of  occnpatton;  but  the  claim  was  for 
such  snm  as  the  use  <tf  the  lots  was  really 
worth  tuK>n  the  Implied  contract  to  pay  such 
sum.  The  appellants'  action  would  have 
been  for  use  and  occupation.  Brdaaky  v. 
Ferguson,  48  Pa.  484;  Patterson  v.  Stod- 
dard, 47  Me.  856,  74  Am.  Dec.  490;  Porter 
T.  Hotter.  11  Me.  170;  Eirchgassner  v.  Ro- 
dlck,  170  Mass.  54S,  49  N.  E.  1015;  Stewart 
T.  ntdi.  31  N.  J.  Law,  17;  Ward  v.  Bull, 
1  Fla.  271. 

The  most  fiivorahle  view  that  may  be  taken 
of  the  evidence  from  the  appellants'  stand- 
point la,  that  the  occupaUou  of  the  lots  by 
the  compress  ctmipany  during  the  year  1911 
and  to  the  date  of  the  lease  was  with  the  con- 
tent of  the  appellants  and  under  an  implied 
contract  to  pay  such  sum  as  such  use  was 
reasonably  worth.  Section  2237  distinguishes 
between  the  words  "leased"  and  "rented." 
Subdivision  1  iHTOvldes  for  a  lien  upon  the 
products  raised  upon  the  land  leased  or  rent- 
ed, while  subdivision  2  inovldes  that  upon  all 
other  property  usually  kept  npcm  the  prranlses 
tbe  Iten  diall  be  snpeilor  to  other  liens  only 
when  such  other  liens  are  acquired  "subse- 
quent** to  fSK  bringhiB  ot  Snch  property  on 
the  premises  leased.  The  premises  in  this 
case  were  not  leased  until  after  the  madiln- 
«7  was  brought  on  the  premises,  and  the 
mortgage  Ilea  ct  the  Webb  Press  Company 
had  attached.  The  lease  made  and  executed 
by  tbe  appeUants  on  March  11,  1812,  to  the 
Cotton  Compress  Company  was  for  a  term  of 
10  yeus,  and  was  required  1^  the  statute  to  be 
In  writing,  signed,  sealed,  and  d^vered  in  the 
presence  of  at  least  two  subscribing  witnesses 
by  the  party  creating,  making,  m  granting 
ths  esUte.  Section  2448,  Gen.  Stats,  of  1906, 


Compiled  Laws  1914;  King  v.  State,  43  Fla. 
211,  31  South.  254 ;  Graves  v.  J.  M.  Harris  & 
Bro.,  63  Fla.  160,  B8  South.  236.  To  give  it  a 
retroactive  effect  as  against  the  mortgagee 
would  be  to  defeat  the  purpose  of  section 
2237,  General  Statutes,  and  enable  the  land- 
lord with  the  aid  of  his  tenant  to  acquire  an 
inequitable  advantage  over  the  vendor  of  the 
machinery  who  had  diligently  and  lawfully 
taken  all  the  necessary  precautions  to  se- 
cure the  payment  of  the  balance  due  for  the 
purchase  money  of  the  machinery  sold  by  It. 
The  case  of  Webb  v.  Sharp,  13  Wall.  (U.  S.) 
14,  20  L.  Ed.  478,  dted  by  counsel  for  ap- 
pellants, does  not  apply  because  in  that  case 
the  mortgage  was  made  by  tbe  lessees  to 
Webb  upon  the  press  after  the  lease  of  the 
premises  had  been  made  to  Snow  and  his 
associates  and  they  had  entered  upon  the 
leased  premises  and  placed  the  press  there- 
on. In  the  case  of  Beall  v.  White,  94  U.  S. 
382,  24  L.  Ed.  173,  the  same  act  of  Congress 
prescribing  Hens  In  favor  of  landlords  upon 
the  personal  chattels  of  their  tenants  was 
considered,  but  in  that  case  also  as  In  Webb 
V.  Sharp,  the  lessees  entered  into  possession 
of  the  premiaes,  and  after  the  commencement 
of  the  lease,  executed  a  deed  of  trust  upon 
their  furniture  to  secure  a  debt  evidenced  by 
notes  to  one  other  than  the  landlord.  The 
court  held  that  the  Hen  for  rent  was  superior. 
Said  the  court: 

"Liens  of  tbe  kind,  arising  under  the  act  of 
Congress,  attach  at  tbe  commencement  of  the 
tenancy,  or  whenever  personal  chattcU,  owned 
by  the  tenant  aad  subject  to  execution  for  debt, 
are  brought  on  to  the  premises." 

Under  our  statute  howe\'er,  the  landlord's 
lien  Is  not  superior  to  a  lieu  acquired  by  an- 
other prior  to  the  bringing  of  the  property 
vjfoa.  the  leased  premises,  or  prior  to  the  oom- 
meucexnent  of  the  tenancy  under  the  lease. 

It  is  contended  that  the  court  erred  in 
ordering  the  macblnor,  tools,  press,  boilers, 
engines,  press  sheds,  platforms,  etc.,  to  be 
sold  s^pant^  from  tbe  leasehold  interest 
of  tbe  cotton  compress  company  In  and  to  the 
lots.  On  the  date  the  mortgage  was  executed 
the  compress  company  had  no  ri^t,  titte,  or 
interest  In  and  to  the  wharf  lots,  under  taty 
lease  from  the  ownera  If  any  snch  Interest 
was  acquired  afterwards  and  became  snhject 
to  the  mortgage,  tbe  mortgagee's  rights 
would  be  secondary  to  that  of  the  landlord, 
and  he  cannot  complain  that  his  superior 
right  in  regard  thereto  was  preserved  by  the 
decree.  The  contract  brtween  vendor  and 
vendee,  the  mm^ge  and  the  indenture  of 
lease,  all  show  a  clear  intention  of  the  par- 
ties Interested  to  deal  with  the  madiinery 
and  sheds  as  personal  property.  The  decree 
so  interiwets  the  intention  of  the  parties,  and, 
as  we  think,  correctly. 

The  decree  Is  therefore  affirmed. 

TATLOB,  a  J.,  and  SHACKLEFOUD, 
COOKBMJ^  and  WUITITIELD,  JJ.,  concur. 
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BLAND  V.  FIDELETT  TBUST  00. 
(Bapreme  Coort  of  Florida.   April  12,  1916.) 

(Byltabva  bp  the  OourtJ 

1.  AliTBKATION  OF  INBTBUHENTB  4»8  —  Ilf- 
DOBBBUENT  OF  PaTUENT— MaTBBIALITT. 

An  indorHement  of  payment  on  an  inatm- 
ment  promising  to  pay  money  tiaa  no  more  va- 
lidity or  effect  than  a  receipt  and  Qie  additim 
of  such  an  indorsement  does  not  bare  the  effect 
of  vitiating  the  instrument. 

{Ed.  Note. — For  other  cases,  see  Alteration  of 
Instruments.  Cent.  Dig.  M  40-46;  Dec.  Dig. 
«=>&] 

2.  Bius  AKD  Notes  4=>342— Indobseicbiit— 
Bona  Fide  Pubchaseb. 

The  knowledge  afforded  by  mere  indorse- 
mentB  of  partial  payments  on  a  negotiable  note 
as  of  the  date  of  its  issue  do  not  make  the  par- 
chase  of  the  note  "amount  to  bad  faith." 

[Ed.  Note.— For  other  caaes,  Bills  and 
Notes,  Cent.  Dig.  {g  S80-SST  Dec.  Dig.  4» 
342.] 

8.  Bnxs  AND  Notes  «s»^(1)  —  Aonons  — 

Pbesumptionb. 

Where  there  is  no  evidence  of  a  defect  in 
the  title  of  a  payee  to  a  negotiable  note,  a  pre- 
sumption exists  in  favor  of  an  indorsee  as  a 
holder  in  due  course. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent.  Dig.  {{  167B~l377,  1678,  1686, 
1687;  Dec  Dig.  «=>497(l).l 

4.  Appkai,  and  Bbbob  4=91058(1)— iBxvixw— 
Habmlesb  Ebbob— Exclusion  of  Bvidbncb. 

If  error  be  committed  in  excluding  evidence 
affecting  tba  title  of  the  payees  of  a  negotiable 
not^  which  evidence  would  put  upon  the  plain- 
tiff nolders  the  burden  of  proving  that  they  "ac- 
quired the  title  as  a  bolder  in  due  course,"  such 
error,  if  any,  may  not  be  harmful  where  proof 
is  made  that  the  plaintiff  is  a  holder  in  due 
course. 

[EA.  Note.— For  other  cases,  see  Appeal  and 
ETrror,  Cent  Dig.  U  4106,  4200;  Dec.  Dig. 

loesa).] 

5.  Bnxs  AND  N01K8  «=»896  —  Tbansfeb  — 
Bona  Fide  Pubchasebs— Oonbidbbation. 

If  a  mere  credit  upon  the  books  of  a  bank 
does  not  of  itself  amount  to  the  payment  of  a 
valuable  consideration,  the  withdrawal  by  check 
of  a  substantial  part  of  the  amount  so  credited 
is  such  payment. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {  008;  Dec  Dig.  «s>356.] 

6.  Tbiai.  «s>14i— Taking  Case  noic  Jm— 

SurFICIBHCT  OF  EVIDENCE. 

Where  there  is  no  opposing  evideiic&  it 
is  not  necessary  to  submit  uie  case  to  the  jury 
when  the  evidence  clearly  shows  the  right  of 
the  plaintiff  to  recover. 

[Ed.  Not&— F(H>  other  cases,  see  Trial,  Oent 
Dig.  I  886;  Dee.  Dig. 

7.  Tbiai.  «»130(1)— Takinq  Case  iboh  Jubt 
— DntEcnon  of  Vebdict. 

When  the  evidence  would  not  have  support- 
ed a  verdict  for  the  defendant,  and  no  material 
or  harmful  error  was  committed  In  admitting  or 
excluding  evidence,  a  directed  verdict  for  the 
plaintiff  M  proper. 

[Ed.  Note.— For  other  cases,  see  IMal,  Cent. 
Dig.  §1  332.  333.  83&-841;  Dec.  Dig.  «=» 
139(l).l 

Error  to  Olrcuib  Court,  Duval  County; 
Daniel  A.  Simmons,  Judge. 
Action  by  the  Fidelity  Trust  Company 


ftgalnst  John  H.  Bland.  Jndsnrait  tor  {Aaln* 
tiff,  and  defmdant  brings  error.  Affirmed. 

Cockrell  &  CocbreU,  B.  B.  Macdonell,  J. 
S.  Maxwell,  and  G.  J.  Patterson,  all  of  Jack- 
sonrille,  for  plaintiff  In  error.  Kay  &  "Dag- 
gett, of  Jacksonville,  for  defendant  in  error. 

WHITFIELD,  J.  The  declaration  berein 
alleges  that  Bland,  on  May  4>  1908,  by  his 
negotiable  promissory  note  of  that  date, 
promised  to  pay  Mclaughlin  Broa  or  order 
the  sum  of  $1,666  three  years  after  date,  wltb 
interest  at  8  [>er  cent  per  annum,  said  inter- 
est payable  annually;  that  said  McLau^Iln 
Bros,  thereafterwards  for  value  and  before 
maturity  Indorsed  the  said  note  to  plaintiff. 
Fidelity  Trust  Company,  who  was  a  bona 
fide  purchaser  of  the  same,  whereby  defend- 
ant became  liable  and  promised  to  pay  plain- 
tiff the  contents  of  said  note  according  to  the 
tenor  thereof,  which  said  contents  of  said 
note,  with  the  exception  of  the  sum  of  $264 
which  latter  sum  has  been  paid  on  said  note, 
as  shown  by  the  receipts  Indorsed  on  the 
back  of  said  note ;  that  no  part  of  the  said 
amount  so  remaining  due  has  been  paid. 
The  note  and  the  indorsements  thereon  are 
as  follows: 

$1,666.00  JackBonTllle.  Fla..  ICay  4th,  UOS. 

26i.0O     Three  jreara  after  date,  for  value  receiv- 
ed, WB  Jointly  and  severally  promise  to  pay 


1,402.00  McLausblln  Bros.,  or  order,  atxt«at  bon- 
2G2J6  dred  and  atxty-alz  **/m  doUara,  at  the 
Florida  Nat.  Bank  of  JackaonTllle,  trlth  In- 


$1,654.36  tereat  at  six  per  cent,  per  annum  Interest 
payable  umtully. 

W.  B.  Talley.  D.  A.  CampbelL 

F.  K.  Gardner.  W.  U  Dlgglna. 

John  H.  Bland,  O.  W.  Sanders. 

A.  HcNul^.  C.  F.  Flynn. 

Ohas.  BaniettCb  Omrge  Frands. 

Cliaa.  H.  Momrd.  A.  Dryadale. 

W.  R.  SebrlDg.  J.  F.  Broward, 

C.  H.  Lowe.  J.  R.  Wilson. 

Frank  H.  Caneps.  T.  J.  Smith, 

I.  L.  Farrls.  Dick  Mdham. 
Thoa.  0.  TbompsoD,  H.  D, 

Florida  National  Bank  32?8S.  JaekwAVlUs,  Fla. 
Received  on  the  within  note 
From  I.  O.  A  J.  A.  Melvm..  $66.00 

"      A.  R.  HuIIer   66.00 

May  4,  1908.  paid   66.00 

"  "       "    68.00 

DemuUI,  notioa  of  BOD^yment  and  protest  waived. 

HcLaugblln  Bros. 

The  foUowlng  pleas  were  filed  and  Issue 

Joined  thereon: 

"That  the  note  set  up  and  sued  upon  Is  not 
his  note,  and  that  he  never  executed  the  note  at- 
tached to  and  made  a  part  of  said  declaration. 

"(2)  And  for  a  second  plea  to  the  plaintiff's 
declaration,  defendant  says  that  the  said  note 
sued  on  was  given  solely  in  consideration  of  a 
horse  sold  by  said  payees  solely  for  breeding 

Eurposes,  and  said  p^ees  represented  said 
orse  to  be  a  sound  stauiwi  good  for  breeding 
purposes,  and  this  defendant  says  that  said 
horse  then  and  there  was  not  a  sound  stallion 
good  for  breeding  purposes,  and  that  the  con- 
sideration of  said  note  wholly  failed ;  and  that 
the  said  plaintiff  is  not  a  holder  of  said  note  in 
due  course. 

"(3)  And  for  a  third  plea  to  said  declaratioD 
defendant  says  that  McLaughlin  Bros,  obtained 


«s»For  other  caw  set  uam  topic  and  KBT-NUHBBR  In  sll  Kecr-Numbared  Digests  and  lodssM 


Digitized  by  Google 


Fla.) 


BLAND  V.  FIDELITY  TRUST  CO. 


631 


the  sisiiatTire  of  thli  defendant  to  said  note  by 
fraud  in  this,  that  McLaughlin  Bros,  represent* 
ed  to  this  defendant  that  this  defendant  would 
onlv  be  responBible  for  ^/so  of  the  amount  of 
said  note,  and  that  said  note  would  be  signed 
hj  24  persons  other  than  this  defendant,  said 
24  other  p^sons  including  <X  0.  Bettes,  I.  O.  & 
J.  A.  Melson.  A.  R.  Muller  and  D.  H.  Mc- 
MiUan;  said  a  O.  Bettes,  I.  G.  &  J.  A. 
MelBon,  A.  B.  Holler  and  D.  H.  McMillan  so 
named  were  then  and  there  tdlTent  and  the 
promiM  that  they  would  sign  the  note  was  a 
material  inducement  to  this  defendant  In  sign- 
ing  said  note ;  and  the  defendant  says  tiiat  the 
plaintiff  la  not  a  bolder  of  said  note  in  due 
coarse. 

**(4)  And  for  a  fourUi  plea  to  the  declare* 
tioB  defmdant  says  that  the  condderation  for 
which  the  said  note  mentioned  in  the  declaration 
was  given  was  the  promise  pf  McLaughlin  Bros, 
to  onanizc  a  corporation  under  the  laws  of 
Florida,  to  transfer  to  such  corporation  the 
title  to  one  French  coach  staUion  then  owned 
by  the  said  McLaagUin  Bros.,  to  Issue  and  to 
deliver  to  this  defendant  fully  paid  stock  in 
such  proposed  corporation  of  the  face  value  of 
$200 ;  said  proposed  corporation  has  never  been 
organized ;  no  stodc  has  ever  been  issued  or  dt>- 
Kvered  to  this  d^endant  in  consideration  for  bis 
signing  said  promissory  note  and  the  consider- 
aa<m  of  said  note  totally  failed;  and  the  de- 
fendant says  that  the  plaintiff  is  not  a  holder 
of  said  note  In  due  course." 

There  whb  judgment  tor  the  plaintUC  on  a 
directed  verdict,  and  the  defendant  took  writ 

of  BtTOr, 

mie  fi>Uowlng  provisions  of  the  General 
Statutes  have  application  in  this  case: 

"2968.  Every  negotiable  instrument  is  deem- 
ed prima  facie  to  have  been  issued  for  a  valua- 
ble consideration;  and  every  person  whose  sig- 
nature appears  thereon  to  have  become  a  par^ 
thereto  tor  value." 

**296Sl  Absence  or  failnre  ct  consideration  Is 
a  matter  of  defense  as  against  any  person  not  a 
holder  in  due  course." 

"2866.  The  indorsement  must  be  an  indorse- 
ment of  the  entire  instrument.  An  indorsement, 
whidi  purports  to  transfer  to  the  Indorsee  a 
part  only  of  the  amount  payable,  <x  whidi  pur- 
ports to  transfer  the  instrument  to  two  or  more 
mdorsees  severally,  does  not  operate  as  a  nego- 
tiation of  the  instrument.  But  where  the  in- 
strument has  been  paid  in  part,  It  may  be  In- 
dorsed as  to  the  residue." 

'f296Si.  A  holder  in  due  course  Is  a  lu^er  who 
has  taken  the  instrument  under  the  following 
conditions: 

"(1)  That  it  Is  complete  and  r^lar  npon  its 
face; 

"(2)  Hist  he  became  the  holder  of  it  before 
it  was  overdue,  and  without  notice  that  it  baa 
been  previoosly  dishonored,  if  such  was  the  fact ; 

"{3)  That  In  took  it  In  good  faith  and  for 
value; 

"(4)  mat  at  the  time  it  was  negotiated  to  him 
he  had  no  notice  of  any  infirmity  la  the  instru- 
ment or  defect  in  the  title  of  the  person  nego- 
tiating it." 

"2988.  To  constitute  notice  of  an  infirmity 
in  the  instrument  or  defect  in  the  title  of  the 
person  n^tiatin^  the  same,  the  person  to 
whom  it  IS  n«otiated  must  )iavt  had  actual 
knowledge  of  •  *  ♦  such  facts  that  bis  ac- 
tion in  taking  the  instrument  amounted  to  bad 
faith. 

"2990.  A  holder  in  due  course  holds  the  in- 
strument free  from  any  defect  of  title  of  prior 
parties,  and  free  from  defenses  available  to  pri- 
or parties  amon^  themselves,  and  may  enforce 
payment  of  the  instrument  for  the  fQll  amount 
thereof  against  all  parties  liable  thereon." 

"2M2.  Every  holder  is  deemed  prima  facie 
to  be  a  bolder  in  due  course ;  but  when  It  is 
thoim  tiist  the  title  of-  any  person  who  has  ne- 


gotiated the  instrument  was  defective,  the  bur- 
6ea  is  on  the  holder  to  prove  that  he  or  some 
person  under  whom  he  claims  acquired  the  title 
as  a  holder  in  due  course.  But  the  last-men- 
tioned rule  does  not  apply  in  favor  of  a  party 
who  became  bound  on  the  instrument  prior  to 
the  acquisition  of  such  defective  titl&" 

"3046.  Where  a  negotiable  instrument  is  ma- 
terially altered  without  the  assent  of  all  par- 
ties liable  thereto,  it  is  voided,  except  as  against 
a  party  who  has  himself  made,  authorised  or 
assented  to  the  alteration,  and  subsequuit  in- 
dorsers. 

"But  when  an  instrument  has  been  materially 
altered  and  is  in  the  bands  of  a  holder  In  due 
course,  not  a  party  to  the  alteration,  he  may  en- 
force payment  thereof  according  to  Its  original 
tenor. 

"Any  alteration  which  changes: 
"(1)  The  date; 

"(2)  The  sum  payable,  either  for  principal  or 
interest ; 

"(3)  The  time  or  place  of  payment; 
"(4)  The  number  or  the  relations  of  the  par- 
ties; 

"(Si  The  medium  or  currency  in  which  pay- 
ment is  to  be  made ; 

"Or  which  adds  a  place  of  payment  where  no 
place  of  payment  is  specified,  or  any  other 
change  or  addition  which  alters  the  effect  of 
the  instrument  in  any  respect,  is  a  material  al- 
teration." Sections  ^58^  2962,  2866,  2885, 
2889,  2990,  2892,  3016,  Gen.  Stati.  of  1906; 
ditto  Compiled  Laws  of  1914. 

objections  to  the  Introduction  of  the  note 
in  evidence  were  overruled. 

[1]  It  is  contended  that  the  payments  In- 
dorsed on  the  back  of  the  note  constitnte  "a 
material  alteration  in  the  amonnt  of  the  note 
and  a  change  or  alteration  on  the  face  the 
note." 

The  Indorsements  of  payments  oa  the  back 
of  the  note  do  not  change  the  "sum  imyable" 
or  "alter  the  effect  of  the  Instrument  in  any 
respect"  within  the  meaning  of  section  8046, 
G^  Stats.,  above  quoted,  though  the  Indorse- 
ment bears  the  date  of  the  note. 

"To  constitnte  a  mutilation  of  a-  note  or  other 
contract  which  will  void  it,  there  must  be  some 

change  or  alteration  in  the  writing  constituting 
the  evidence  of  the  contract  so  as  to  make  it 
another  and  different  instrument,  and  no  long- 
er evidence  of  the  contract  which  the  parties 
made,  ^e  ground  npon  which  the  doctrine 
rests  is  that  such  an  alteration  avoids  the  in- 
strument; that  it  destroys  the  identity  of  the 
contract.  A  memorandum  of  a  payment  indors- 
ed by  the  holder  on  the  back  of  a  promissory 
note  is  no  part  of  the  contract  of  the  parties. 
The  originid  note,  which  constituted  tne  evi- 
dence of  their  contract,  remains  intact  The 
memorandum  of  payment  is  merely  evidence 
against  the  holder  of  the  fact  of  the  payment, 
and  is  of  no  more  effect  than  if  made  on  a  sejp- 
arata  piece  of  paper.  Cambridge  v.  Hyde,  131 
Mass.  77  [41  Am.  Rep.  1981.  Writing  on  the 
back  of  an  instrument  may  be  such  as  to  form 
a  part  of  the  contract  itself,  and  in  such  a  case 
an  alteration  of  the  indorsement  would  consti- 
tute an  alteration  of  the  written  evidence  of  the 
cmttrisct  of  the  parties;  but  a  memorandum  of 
a  partial  payment  indorsed  by  the  bolder  on 
the  back  of  a  promissory  note  is  not  of  this 
character.  It  Is  neither  a  contract  nor  any  part 
of  a  contract,  but  a  mere  acknowledgment,  in 
the  nature  of  a  receipt  of  payment,  whicb  is 
open  to  contradiction  or  explanation  br  paroL 
Sears  v.  Wempoer,  27  Bfinn.  851,  7  N.  W.^." 
Theopold  v.  Deifce,  76  Minn.  121,  78  N.  W.  977, 
77  Am.  St.  Bep.  607. 

"An  indorsement  of  payment  on  an  instrnmoit 
promisinf  to  pay  num^  has  no  more  validity 
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or  effect  than  a  receipt,  and  the  addition  of  aach 
an  indorBemoit  doea  not  have  the  effect  of  vi- 
tiating the  inatnimest"  &  JSaaj.  L.  &  P.  899. 

See,  also,  State  Solicitors  Co.  r.  Savage,  39 
Fla.  703,  23  South.  413.  where  It  was  held 
that  where  a  note  for  fl,500  is  glTen,  and 
an  Indorsement  thereon  Is  "pay  to  the  order 
of  S.  •  •  •  the  said  principal  sum  being 
reduced  to  one  thousand  dollars,"  such  an 
Indorsement  Is  not  an  alteration  of  the  note 
Itself,  but  is  in  legal  effect  a  credit  of  $500 
on  the  note. 

In  the  case  of  Johnston  v.  May,  76  Ind. 
293,  cited  by  plaintiff  in  error,  the  indorse- 
ment on  a  note  given  for  f  1,100  for  a  definite 
purpose  was: 

"Two  hundred  fifty-three  dollars  and  "Viooi 
paid  on  this  note  April  1,  1875,  a  sum  in  excess 
of  indebtedness  for  which  thia  note  is  given." 

The  court  held  the  Indorsement  and  the 
use  of  the  note  as  shown  was  such  a  "per- 
version or  misapplication  of  the  note"  as  re- 
leased the  surety  from  liability.  The  in- 
dorsements of  part  payments  on  the  back  of 
the  note  in  this  case  did  not  iDTsUdate  tbe 
note  or  affect  its  negotiability.  See  Smith,  t. 
Shippey,  182Pa.24,3TAa  844^S8UB.A. 
823. 

[2]  It  iB  argued  that  because  of  the  In- 
dorsements (Hf  partial  payments  the  note  is 
not  'Regular  on  its  face,"  so  as  to  make  the 
plAlntiflF  Indorsee  "a  holder  In  due  course," 
undo*  section  2985  of  the  General  Statutes, 
and  that  the  Indorsements  were  ot  such  a 
mtnre  as  to  put  the  JuMer  vpfm  Inquiry  be- 
fore taking  it,  which  inquiry  would  hETe 
shown  the  defenses  claimed  by  the  makers. 
Wbile  Indorsements  on  a  note  of  partial  pay- 
ments made  on  the  date  of  the  note  by  per- 
sons not  parties  to  the  note  may  be  some- 
what unusual,  such  indorsements  on  this  note 
do  not  malEO  the  note  other  than  "complete 
and  regular  on  its  face."  Tbe  purchaser  of 
the  note  may  reasonably  have  supposed  the 
payments  were  made  and  indorsed  on.  the 
bade  of  the  note  after  it  was  uecuted, 
tboogh  done  on  the  day  the  note  bears  date ; 
and  tbe  mere  fact  that  two  of  the  payments 
were  made  by  persons  not  parties  to  the  note 
did  not  require  tbe  purchaser  to  ascertain  the 
r^on  for  such  indorsements  in  order  to 
come  "a  tiolder  In  due  conrs&"  The  Indorse- 
ments did  not  ipso  facto  cause  "any  infirmity 
in  the  instrument  or  defect  In  the  title  of  the 
person  negotiating  it."  Tba  knowledge  af- 
forded by  tbe  indorsements  of  payment  did 
not  make  the  purdiase  of  the  note  "amount 
to  bad  faith"  under  sectlm  2989.  See  J.  L. 
Smathers  &  Co.  v.  Toxaway  Hotel  Co.,  162  N. 
C.  346,  78  S.  E.  224;  Vaughn  y.  Johnson,  20 
Idaho,  669,  119  Pac.  879,  37  L.  R,  A.  (N.  S.) 
816 ;  American  Nat  Bank  t.  Lundy,  21  N.  D. 
167,  129  N.  W.  99 ;  Wells  v.  Duffy,  69  Wash. 
310,  124  Pac.  907;  UtUe  v.  Arliansas  Nat 
Bank,  113  Ark.  72,  167  S.  W.  75. 

A  nufiiber  of  actions  against  makers  of 
the  note  were  consolidated  for  the  purposes 


of  trial.  It  was  admitted,  or  otherwise  prov- 
en, that  each  of  tha  makers  slRoed  the  note 
sued  upon.  Presumably  tbey  became  parties 
"thereto  for  value."  Bee  section  2968,  Gen. 
Stat& 

A  witness  who  pnrdiased  the  note  for  tbe 
plalntlEE  testllled  that  the  note  was  purchas- 
ed for  value  before  its  maturity  and  wltbout 
any  notice  of  Inflrmltles  in  the  payee's  title. 
The  witness  spedflcally  denied  the  aTennents 
of  the  pleas  affecting  the  status  of  the  plain- 
tiff as  a  holder  In  due  course  of  the  note^ 

The  court  sustained  objections  to  questlona 
put  on  cross-examination  to  the  plalntiffa 
witness  for  the  purpose  of  showing: 

"That  the  plaintiff  had  had  a  great  many 
transactionB  vith  the  payees  of  the  Dot^  of  like 
nature  to  this  note,  woerein  like  infirmities  ex- 
isted between  tbe  payees  and  the  makers  as 
are  pleaded  in  this  cose,  known  to  the  plai&tiS 
prior  to  the  alleged  purchase  <^  this  particular 
note,  and  that  plointiff  wab  aware  prior  to  tlus 
transaction  between  the  plaintiff  and  said  nayeea 
of  tbe  fraudulent  methods  resorted  to  oj  tbe 
payees  in  securing  such  notes." 

The  mllng  was  not  erroneous,  since  tlie 
matters  referred  to  were  oat  testified  to  on 
direct  examination,  and  no  abuse  of  Judicial 
discretion  appears.  Tlie  siqHKMied  prior 
transactions  were  not  shown  to  have  any  di- 
rect connection  with  the  subject-matter  of 
this  acticMi,  and  the  excluded  questions  were 
not  merely  to  test  the  credibility  of  the  wit^ 
ness. 

The  witness  for  the  plolntifl  teatilted  that 
he  purchased  the  note  sued  on  with  other 
notes  in  one  transactl<m,  crediting  the  payees 
$61,150.40,  and  that,  before  plaintiff  had  any 
Information  or  notice  of  any  alleged  Inlirmity 
or  defect  in  the  note,  the  total  amount  to  the 
credit  of  tbe  payees  with  ttie  plalndfl  "bad 
been  withdrawn  several  times." 

"Q.  Please  state  whether  or  not  HcLaueUia 
Bros,  drew  ujKtn  their  account  to  yoar  bank 
between  the  time  when  your  bank  purchased 
this  aggregation  of  notes  which  included  the 
note  sued  on  here  and  the  1st  of  January,  1911, 
to  such  an  extent  as  to  bring  the  total  amount 
they  had  on  deposit  in  your  bank  to  a  sum  less 
than  $30,000.  A.  They  drew  on  it  so  it  was 
less  than  $30,000  between  those  dates.  Q. 
Please  state  wheUier  or  not  McLaughlin  Bros, 
drew  upon  their  account  in  your  bank  between 
the  time  when  your  bank  purchased  this  aggrega- 
tion of  notes  and  the  1st  of  January,  l9ll,  to 
such  an  extent  as  to  withdraw  from  your  bank 
an  amount  at  least  equal  to  the  total  amount  on 
deposit  in  your  bank  at  the  dose  of  tbe  day  on 
which  thdr  account  was  credited  with  the  pro- 
ceeds of  the  discount  of  the  aggregatiott  of  notes 
just  inquired  about.   A.  Th^  did." 

A  lAieet  taken  from  a  ledger  made  "nnda 
the  loose-leaf  system"  was  put  in  evidence  in 
suTiport  of  the  testimony  of  the  witness  and 
used  by  blm  to  refresh  his  memory. 

[3, 4]  It  Is  urged  that  tbe  evidence  as  to 
payment  being  of  credits  and  withdrawals, 
by  draft,  etc.,  was  both  incompetent  and  in- 
sutfldent  to  show  payment,  and  that  such 
evidence  should  at  least  have  been  submitted 
to  the  Jury ;  whereas,  the  court  directed  a 
vei-dict  for  the  plaintiff.  TJic  defendant  did 
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not  show  that  the  title  of  the  payees  was  de- 
fective, or  that  the  plaintitf  -was  not  a  bolder 
In  due  course;  therefore  the  presumptton 
In  favor  of  the  holder  of  the  note  remained. 
As  tbe  plaintiff's  testimony  tended  to  sop- 
port  and  did  not  rebut  the  presumptton  er- 
IstlQg  In  its  favor,  errors.  If  any.  In  admit- 
ting evidence,  could  not  reasonably  have  been 
harmful  to  the  defendant.  There  was  noth- 
ing put  in  evidence  to  destroy  the  presump- 
tion in  Cuvor  of  the  plaintiff  as  bolder  In  due 
course. 

One  of  the  makers  of  the  note  who  was  a 
witness  for  the  defendant  was  asked  "to  state 
what  signatures  were  on  this  note  when  you 
signed  it"  l%ls  queatlwi  was  objected  to, 
and — 

"the  dafeodanti  jointlj  and  aeveraUy  by  their 
etHuud  announced  th^r  purpose  to  prove  by 
this  question,  and  by  furtber  qaeBtions  to  this 
witness,  and  by  questions  to  other  witnesses  in 
the  courtroom  resdy  to  testify,  the  several  in- 
firmities in  this  note  as  set  out  in  the  several 
pleas,  to  wit,  that  tUs  note  was  given  soldy  in 
consideration  of  a  horse  sold  by  the  payees, 
McIrfiuBhlin  Bros.,  solely  for  breedinff  purposes, 
the  said  payees  representing  said  horse  to  be 
a  Bonnd  stallion  good  for  breeding  purposee, 
that  ssid  horse  was  not  thai  and  there  a  sound 
stallion  good  tor  breeding  parooses,  and  the 
ctmsideration  of  said  note  wh<my  failed;  that 
the  payees  obtained  the  signature  of  the  defend- 
ants to  this  note  by  fraud,  in  this,  that  the 
payees  represmted  to  the  defendants  that  each 
of  them  would  only  be  responaible  for  i/ss  of 
the  amount  of  this  note  and  that  this  note  would 
be  signed  by  26  persons  in  all,  including  these 
defendants,  and  also  0.  C.  Bettes.  I.  d  &  J. 
A.  Melson,  A.  B.  Muller,  and  D.  H.  McMiUan, 
and  that  the  four  parties  last  named  were  thm 
and  there  solvoit  and  the  pnMnise  that  they 
would  sign  this  note  was  a  material  inducem^t 
to  these  defendants  In  signing  this  note;  that 
the  consideration  for  which  this  note  was  given 
was  the  promise  of  the  payees  to  organize  a  cor- 
poration under  the  laws  of  Florida,  to  transfer 
to  such  corjK)  ration  the  title  to  one  French 
coach  HtallioD  then  owned  by  the  payees,  to  is- 
nie  and  ddlver  to  each  of  these  defendants  ful- 
ij  paid  stock  in  that  corporation  of  the  face 
value  of  1200,  that  such  corporation  was  never 
fiifaidied,  no  stock  baa  been  isined  or  demand 
to  any  of  the  defendants  in  consideration  for 
bis  signing  this  note,  and  the  consideration  of 
this  note  nas  totally  failed :   that,  when  each 
of  these  defendants  signed  this  note,  he  signed 
two  others  all  pnnted  alike  as^reganng  |5j000, 
payable  one,  two,  and  three  years  respectively 
after  date,  and  as  a  part  of  the  same  transnc- 
tion  there  was  signed  by  all  said  26  parties 
(including  those  whose  names  apponr  next  un- 
derneath this  note  and  2  above  meiitioucd  whose 
names  appear  on  the  back  of  this  note,  and  the 
2  others  above  named  C.  O.  Bettes  and  D.  H. 
McMillan  whose  Dames  do  not  appear  anywhere 
on  the  note)  a  printed  document  furnished  by 
the  payees  referring  to  said  company  to  own 
■aid  horse  and  the  f 200  stock  to  be  issued  to  the 
■igners  aggregating  $6,000,  and  that  said  payees 
when  BO  securing  the  signatures  of  these  de- 
fendants represented   that  the  signatures  to 
these  notes  of  the  other  members  (25  in  all)  of 
the  proposed  company  would  be  secured  before 
the  delivery  of  the  note,  that  the  sifrning  was 
Conditional  upon  securing  the  other  signatures, 
that  when  the  defendants  signed  this  note  and 
the  other  two  notes  there  was  no  writing  or 
printing  on  the  note  other  than  what  is  printed 
and  written  on  the  date  line  and  on  the  botly 
of  the  note  and  the  aismatiires  at  tlm  bottom 
thereof  preceding  those  of  the  defendants  re- 


ipectivdy.  that  the  writings  on  tits  note  in 
these  woids, 

Recelred  on  tlM  wttltls  note 
From  I.  O.  ft  J.  A.  Helson..  f66.(» 

"     A.  R.  Hollar   66^ 

Hay  I,  m  paid   M-OO 

"  "  "    "    mjn 

—were  all  placed  on  said  note  after  the  ssme 
was  signed  by  the  defendants  and  before  the 
completion  of  said  transaction  and  was  placed 
without  the  knowledge  of  the  defendants,  who 
none  of  th«n  knew  thereof  until  after  the  first 
of  said  three  notes  had  matured  and  after  the 
annual  intnest  iDstuIlnient  was  past  due  on  each 
of  said  notes,  and  that  said  writings  purported 
to  represent  the  facts  that  four  of  said  nicmbers 
of  said  proposed  company  had  paid  their  twen- 
ty-fifth aliquot  part  oS  said  96,000,  csie-thirri 
each  being  thus  noted  on  eadh  of  said  three 
notes.  ' 

"The  same  being  argued  and  submitted,  the 
court  ruled,  on  the  objection  of  the  plaintiff,  that 
said  several  matters  so  proposed  to  be  proven  do 
not  tend  to  show  the  plaintiff  was  not  a  holder 
in  due  course  and  that  none  of  said  proposed 
testimony  is  admintUe." 

These  matters  soDght  to  be  put  In  evi- 
dence if  covered  by  the  pleas  would  not  have 
shown  tSM  plaintiff  to  be  not  a  holder  of  the 
note  in  dno  oonxso. 

If  error  was  committed  in  excluding  this 
inoflered  tesUmony  upon  the  theory  tbat  It 
was  desi^ied  to  affect  the  title  of  the  payees 
of  the  notet  and  tbus  to  pnt  npon  tbe  plain- 
tiff the  burden  of  proving  that  it  "acquired 
the  title  as  a  bolder  in  due  course,"  soCh 
error  was  not  harmful,  atnce  under  sectton 
2958  it  la  deemed  prima  facie  that  tbe  mak- 
ers of  tbe  note  became  parties  thereto  few 
value,  and  the  plaintiff  adduced  evidence  to 
prove  good  faith  and  the  payment  of  value  tor 
the  note,  and  there  wu  no  evidence  offered 
that  t«ided  to  show  no  payment  of  value  or 
actual  knowledge  of  luflnaltr  in  the  note  or 
othw  facts  to  show  bad  faith  c£  the  plahitlff 
in  securing  the  note. 

There  was  m  contest  as  to  other  matters 
affecting  the  rlgbts  of  tbe  plaintiff  as  a  bold- 
er in  due  course.  The  tiote  was  complete 
and  r^Dlar  on  its  face,  and  it  was  acquired 
by  tbe  plaintiff  before  its  maturity. 

In  Union  National  Bank  of  Columbus  v. 
Winsor,  101  Minn.  470,  112  N.  W.  980.  118 
Am.  St.  Rep.  641,  11  Ann.  Cas.  204,  "it  was 
conceded,  for  the  punx^e  of  a  motl<m  to 
direct  a  verdict  in  favor  of  tbe  plaintiff  on 
the  ground  tbat  it  was  a  bona  fide  purclmaer 
of  the  note  for  value,  that  the  note  was  ob- 
tained by  fraud,  and  that  as  between  Mc- 
Laughlin Bros,  and  defendauto  a  defense 
existed,  OT  at  least  that  toe  evidence  was 
such  as  required  tbe  issue  to  be  submitted  to 
the  jury."  There  was  no  such  concession  in 
this  case,  and  no  allegation  or  evidence  of 
fraud. 

[B]  It  appears  trom  the  testimony  of  the 
plalntlfTs  witnesses  that  the  plaintiff  in 
good  faith  and  without  notice  of  an  infirmity 
in  the  note  discounted  this  note  with  many 
others  in  one  transnctiott,  and  gave  the 
payees  credit  for  961.150.M,  and  tbat,  be- 
I  fore  the  plaintiff  faiew  of  the  asserted  de- 
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Cect  In  the  payees'  title,  the  credit  was  re- 
duced to  leas  than  $90,000,  Bhonine  that  at 
least  half  of  the  entire  credit  of  ¥61,160  waa 
wlttidraini  the  payees,  which  eonstltnted 
value  for  the  note,  it  bel^  we  of  a  number 
of  notes  embraced  In  one  discount  transac- 
tion resulting  In  the  f61AS0.40  credit,  the 
withdrawals  corezlnff  a  large  portion  of  the 
amregated  credit  reenltlnc  fran  the  one 
transaction. 

If  a  mere  credit  uptm  the  books  of  a  bank 
does  not  of  Its^  amount  to  the  payment  of 
a  ralnable  consideration,  the  withdrawal  by 
chedE  of  a  substantial  part  of  the  amount 
so  credited  Is  sndi  payment.  First  National 
Bank  of  West  Minneapolis  t.  Persall,  110 
Hlnn.  833.  126  M.  W.  606,  875,  138  Am.  St 
Bxsk  499;  First  National  Bank  of  Hin- 
nemolls  r.  McNalry.  122  Hinn.  216, 142  N.  W. 
139,  Ann.  Gas.  1914D,  VH;  Bunk  t.  MdNalr, 
114  N.  a  886, 19  S.  B.  361. 

The  testimony  of  the  plaintiff's  witness  as 
to  his  knowledge  that  payment  of  value  for 
the  note  had  been  made  to  the  payees  who  In- 
dorsed the  note  to  the  plaintUf  was  postttve 
and  nncontroverted,  and  the  sheet  from  the 
"loose-leaf"  ledger  was  not  Irrelevant,  and, 
being  merely  cumulative  evidence  of  payment, 
its  use  In  evidence  was  not  harmful  under 
the  circumstances.  Nor  was  the  truth  of 
sneh  evidence  inherently  or  apparently  Im- 
probable; and  nothing  In  the  record  dis- 
credits swdi  evUence  of  payment 

[I]  There  being  no  conflicting  testimony,  It 
was  not  necessary  to  submit  the  case  to  the 
jury  when  tiie  evidence  dearly  showed  the 
rl^t  ot  Uie  plaintiff  to  a  Judgmmt  In  its 
favor.  See  First  Nat  Bank  of  Wellington  v. 
Person,  101  Minn.  30.  Ill  N.  W.  780. 

[7]  As  the  evidence  adduced  would  not 
have  snwoited  a  verdict  for  the  defendant, 
and  as  no  material  or  harmful  error  was 
committed  In  admitting  or  excluding  evi- 
dence^ a  directed  verdict  for  the  plaintiff  was 
proper.  See  Benyhlll-GnHnartie  GO.  v.  Man- 
itowoc ShliA>ulldlng  &  Dry  Dock  Co.,  06  Fla. 
no,  68  South.  "raO;  Tedder  v.  Fral^^-Unes- 
Smith  Gc  55  Fla.  496,  46  South.  419. 

Affirmed. 

TATIiOB,,  a  J.,  and  SHAOKI^FORD  and 
KLUS,  JJ.,  concur. 

OOCBJtBLL,  J.,  takes  no  part 


8T0NB  T.  SHA-TB. 
(Supreois  Court  at  Florida.    April  12,  1A16.) 

(Syllaiut  Iv  the  Court.) 

1.  OONOTITDTIONAL  I/AW  «=328  —  OONSTBUC- 
TION  OF  GONSTrnmOITAI.  PSOVISIONS  — 
QRAVt  OB  LUfFTATION  OF  POWBBS. 

The  state  Constitution  does  not  grant  parti- 
cular legislative  powers,  but  contains  specific 
limitations  of  the  general  lawmaking  power  of 
the  Ijegislature. 

[Ed.  Note. — For  other  cases,  see  Gonstitntiim* 
al  Iaw,  Cent.  Dig.  |  30;  Dec.  Dig.  «=326.] 


2.  DiarBicT  and  Pboseotttino  ATroairsTS  ^» 
8— I'owEHs— Statutobt  Fsovision. 

The  duties  of  a  state  attorney  are  statu- 
tory ;  and  while  under  the  Constitution  (article 

6.  i  15)  there  must  be  "a  state  attorney  In  eadi 
judicial  circuit,"  the  Constitution  does  not  ex- 
pressly or  impliedly  require  the  duties  "prescrib- 
ed by  law"  for  suui  officer  to  be  confined  to  the 
jndidal  circuit  in  which  be  is  appointed. 

[Bd.  Note.— For  olher  eases,  see  District  and 
Prosecuting  Attorneys.  Cent  Dig:  H  S4,  35; 
Dec.  Dig.  «=»8.] 

3.  Cbiuiitai,  Law  «s>419,  £!0(2)— Evidence— 
Hbabsat. 

Testimony  of  a  witness  that  she  was  pres- 
ent when  a  statement  was  made  it  not  hearsay. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  974,  980-083;  Dec.  Dig. 
«=i4l9.  420(2).] 

4.  CBmiNAZ.  Law  ^s»421(3)  —  Evidenck  — 
Heab8at~Aqe  of  Child. 

Hxe  age  of  a  child  may  be  testified  to  as 
a  matter  of  family  history. 

[Ed.  Note.~For  other  cases,  see  Criminal 
Law,  Gent  Dig.  |  978;  Dee.  Dig.  «s»421(3).] 

5.  Cbivcnai.  Law  ^3>829(1)  —  Tbzal  — •  Iir- 

STBUCnONS— iR  EQUE9T8. 

It  is  not  error  to  refuse  a  requested  charge 
that,  is  in  substance  sufficiently  covered  by  a 
charge  given. 

[Ed.  Not&— For  other  cases,  see  Criminal 
Law.  Gent  Dig.  {  2011;  DecTDig.  «s>829(l).] 

0.  CarMTNAL  Law  «=3755%— TbiaI/— Instbttc- 
TiONS— Pbovince  of  Coubt  and  Jdbt. 

A  charge  on  the  law  applicable  to  &cts 

ot  a  case  is  not  a  charge  on  tne  facts. 
[Ed.  Note.— For  other  cases,  see  Criminal 

Law,  Gent  Dig.  B  17S1-1765;  Dec.  Dig.  ^ 

755H.] 

7.  Gbiuinal  Law  i8=>S58f4)—TBiAL— Conduct 

AND  DeLIBEBATIONS  OF  JVBT— TAKING  In- 

8VBCCTI0NS  TO  JUBT  ROOH. 

Where  charges  are  indorsed  by  the  judge 
as  refused  because  covered  by  other  charges 
given,  it  ie  not  error  to  permit  them  to  be  tak- 
en by  the  jury  to  the  jury  room  with  the  charges 
given,  where  no  harm  ressonsbly  could  have  re- 
sulted therefrom.* 

[Ed.  Not&— For  other  esses,  sse  Criminal 
Law.  Gent  Dig.  |  2059;  DwTDIg.  ^808(4).1 

8.  Criminal  Law  *=»1182— Wbit  of  Esbob— 
Disposition  of  Oause — Affibicance. 

Where  there  is  ample  evidence  to  sustain 
the  verdict  and  there  is  nothing  to  indicate 
that  the  jory  were  not  governed  by  the  evidence, 
and  no  material  or  harmfol  errors  of  law  or  pro- 
cedure appear,  the  Judgmoit  will  be  afBrmed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  11  3208-3214;  Dec  Die  «s> 
1182.) 

Error  to  Olrcnlt  Oourt,  Polk  Oounty ;  O.  K. 
Reaves,  Judge. 

Hubert  G.  Stone  was  convicted  of  assault 
with  Intent  to  rape,  and  brings  error.  Af- 
firmed. 

Thomas  Palmer,  of  Tampa,  and  J.  J. 
Swearlngen.  H.  K.  OUlphant,  and  U  G.  John- 
son, all  of  Bartow,  for  plalntllC  in  error.  T. 
F.  West,  Atty.  Gen.,  and  O.  O.  Andrews,  Asst 

Atty.  Gen.,  for  the  State. 

WHITFIELD,  J.  The  plaintiff  In  error 
was  charged  by  indictment  with  the  statutory 
offense  of  unlawfully  or  carnally  knowing 
and  abusing  a  female  child  under  the  age  of 
ten  years.   He  was  convicted  of  an  assault 
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wltli  Intent  to  commit  rape,  wblch  Is  Inclnd- 
ed  In  the  offense  charged,  and  took  writ  of 
error. 

At  the  trial  In  Polk  connty  In  the  Tenth 
Judicial  <dFcult,  the  defendant — 

"in  oi»en  court  objected  to  the  lald  cause  against 
him  befng  proeecated  by  M.  A.  McMullen,  state 
attorn^  for  the  Six^  judicial  circnit,  the  sold 
M.  A.  McMullen  never  baring  been  appointed  by 
this  court  or  swOTn  in  as  acting  state  attcnuey, 
or  nm  asristant  state  attorn^,  for  the  Tenth  ju- 
dicial circnit  court  of  the  state  of  Florida,  in 
and  for  Polk  county,  and  not  having  been  ap- 
pointed or  ■worn,  either  aa  acting  state  attorney 
or  assistant  state  attorney  in  me  case  against 
thia  defendant,  and  thereupon  moved  the  court 
to  exclude  from  the  prosecution  of  this  defend- 
ant, the  said  M.  A.  McMulloi,  state  attorney 
of  the  Sxtb  Judicial  drcnit  of  the  state  of 
Florida. 

'To  ths  granting  of  which  said  motion,  the 
plaintifF,  the  state  of  Florida,  did  then  and  there 
object,  because  the  Governor  of  the  state  of 
Florida,  by  an  executive  order  filed  in  said  court, 
had  transferred  said  M.  A.  McMullen,  the  state 
attorney  of  the  Sixth  judicial  circuit  to  attend 
the  court  of  the  Tenth  judicial  circuit  for  Polk 
connty,  and  by  said  order  had  sent  Hon.  M.  A. 
McMullen,  state  attorney  of  the  Sixth  judicial 
circuit,  to  attend  and  represent  the  state  in  all 
causes  pending  in  the  Tenth  jadicial  circuit 
of  the  state  of  Florida,  in  and  for  Polk  coun- 
ty, and  the  said  judge  did  then  and  there  de- 
Uver  his  opinion  and  decide  that  said  objection 
should  not  be  sustained,  and  said  motion  of  the 
defendant  shoidd  not  be  granted,  and  overruled 
the  same,  to  which  said  decision  and  ruling  of 
said  judge  the  defendant  by  his  attorney  did 
then  and  there  except." 

It  Is  argued  that  the  state  attorney  for  the 
Sixth  judicial  drcnlt  could  not  lawfully  pros- 
ecate  the  defendant  In  the  Tenth  Judicial  cir- 
cuit because  the  statnte  authorladng  the 
transfer  of  such  officer  is  oncoDBtitatlonal, 
and  because  no  oath  was  tak^  In  ttx»  case  by 
SDcb  prosecntlng  officer. 

The  Constitution  ordains  that: 

"^le  Governor,  by  and  with  the  consent  of 
the  Senate,  shall  appoint  a  state  attorney  in 
each  judicial  circuit,  whose  duties  shall  be  pre- 
scribed by  law,  and  who  shall  hold  office  for 
four  years."  Section  16,  art  G. 

[1 , 2]  Section  1,  article  8,  of  the  ConsUtn- 
tion  provides  that: 

'^he  legislative  authority  of  this  state  shall  he 
vested  in  a  Senate  and  House  of  Representa- 
tives, whicb  shall  be  designated,  'the  Legisla- 
tnre  of  the  state  of  Florida.'  " 

Under  this  provision  the  Ijeglslatore  may 
exercise  any  lawmaking  power  that  Is  not 
forbidden  by  the  organic  law  of  the  land. 
The  Ck>nstltntlon  does  not  grant  particular 
leglsIatiTe  powers,  bat  contains  specific  lim- 
itations of  the  general  lawmaking  power  of 
the  Legislature.  See  Oity  of  Jacksonville  t. 
Bowden,  67  Fla.  181,  64  South.  769.  Ann.  Oas. 
igifiD,  99;  Chapman  v.  Reddick,  41  Fla.  120, 
26  Soutlr.  673.  The  Constitution  requires  the 
appointment  of  "a  state  attorney  in  each  ju- 
dicial circuit,  whose  duties  shall  be  prescrib- 
ed by  law."  Thus  the  duties  of  a  state  at- 
torney are  statutory ;  and  while  under  the 
Ckmstitntion  there  must  be  "a  state  attorney 
In  each  judicial  circuit,"  the  Constitution 
does  not  expressly  or  Impliedly  require  the 
dntles  "ptesdlbed     law"  for  such  officer  to 


be  confined  to  the  Judicial  circuit  in  which  he 
is  appointed.  Consequently  the  L^lslatore 
had  authority  to  enact  the  following  provi- 
sion, being  section  2  of  chapter  6399,  Acts  of 
1005;  section  1781b,  Compiled  Laws  at  1914: 

"That  if  any  state  attorney  shall  be  disqualii 
fied  to  represent  the  state  in  any  case  pending 
in  the  circuit  court  of  his  circuit,  or  if  for  any 
reason  the  Governor  of  the  state  thinks  that 
the  ends  of  justice  would  be  best  subserved  by 
an  exchange  of  state  attorneys,  the  Governor 
may  require  an  exchange  of  drcuits  or  of 
courts,  in  any  of  the  counties  of  this  state  be- 
tween such  state  attorney  and  any  other  state 
attorney  of  the  state,  or  may  assign  any  state 
attorney  of  the  state  to  the  discharge  of  the 
daties  ai  state  attorney  in  any  circuit  of  the 
state,  at  any  ragolar  or  special  term  of  the  cir* 
cult  court" 

The  contention  that  as  the  Oonstltotion  ex- 
pressly provides  for  assigning  drcoit  judges 
to  act  In  any  circuit,  and  makes  no  Basil  pro- 
vision as  to  state  attorneys,  the  Legislature  la 
thereby  impliedly  forbidden  to  authorize  the 
assignment  of  a  state  attorney  to  temporary 
service  In  another  circuit.  It  Is  argued  that 
the  maxim,  "expresslo  unlus  est  exclusio  al- 
terlus,"  la  applicable,  and  that  the  Constitu- 
tion impliedly  excludes  such  legislation  as  to 
state  attorneys  because  an  exchange  of  cir- 
cuits Is  expressly  authorized  only  as  to  cir- 
cuit judges.  This  view  is  untenable  because 
the  provisions  relating  to  drcult  Judges  and 
to  state  attorneys  are  in  different  sections  of 
the  organic  law ;  and  because  the  jurisdiction 
of  circuit  Judges  is  defined  in  the  Constitu- 
tion, while  the  duties  of  the  state  attorneys 
are  expressly  required  to  be  "prescribed  by 
law."  It  may  be  as  Important  to  the  public 
welfare  that  state  attorneys  be  temporarily 
assigned  to  other  circuits  as  It  Is  for  circuit 
Judges  to  he  so  assigned.  State  attorneys 
have  only  "duties"  to  perform,  while  circuit 
judges  exercise  "Jurisdiction."  The  Consti- 
tution makers  may  have  considered  It  appro- 
priate to  provide  In  the  organic  law  for  an 
exchange  of  circuit  judges  since  their  juris- 
diction is  defined  by  the  Constitution,  while 
the  state  attorneys  having  only  duties  to  per- 
form, which  duties  must  be  "prescribed  by 
law,"  the  nature  and  extent  of  those  duties 
and  the  territorial  llmlte  within  which  they 
are  to  be  performed  could  appropriately  be 
left  to  the  Legislature.  The  stetute  is  not  In 
confilct  with  organic  law.  As  the  state  attor- 
ney for  the  Sixth  Judicial  circuit  was  requir- 
ed to  take  the  constitutional  oath  of  office 
when  he  was  commissioned,  It  is  not  neces- 
sary for  him  to  take  another  oath  of  office 
to  perform  his  official  duties  as  state  attor 
ney  when  assigned  to  duty  In  another  circuit 
imder  the  quoted  statute. 

The  above  discussion  may  not  be  necessary 
since  the  state  attorney  holding  an  office 
named  In  the  Constitution  was  acting  under 
color  of  authority,  and  the  rule  Is  that  when 
it  appears  that  a  person  exercising  the  pow- 
ers or  duties  of  an  office  named  in  the  Con- 
stitution does  so  by  virtue  of  a  recognized 
color  of  right,  his  acta,  as  to  third  persons. 
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are  valid,  and  his  right  to  exercise  the  dv- 
tles  of  the  office  can  be  authoritatively  In- 
quired Into  only  In  some  direct  proceeding 
for  that  purpose.  See  State  ex  rel.  Attorney 
General  v.  Gleason,  12  Fla.  100,  text  232. 

[3]  A  witness  testified  that  the  prosecuting 
witness  "made  a  statement  to  me  r^rdlng 
that  affair,"  and  afterwards  the  witness 
"went  to  her  [prosecutrix's]  home  and  her 
father  wasn't  tiiere  and  she  made  the  same 
statement  that  she  made  to  me."  Derendant 
moved  to  strike  this  &s  being  "hearsay  testi- 
mony." The  motion  was  denied  and  an  ex- 
ception noted.  This  testimony  was  merely 
that  the  prosecutrix  made  at  home  the  same 
statem^t  that  she  had  previously  made  to 
witness.  The  witness  testified  of  her  own 
knowledge  fluit  the  subsequent  statement  was 
made. 

L4i  A  Witness  for  the  state  testified  as  fol- 
lows: 

"My  name  is  Bessie  Brassell.  I  am  the  sis- 
ter of  Mrs.  W.  W.  Mann.  I  am  aunt  to  little 
Allene  [the  prosecutrix] ;  she  is  my  niece.  I 
do  know  the  age  of  AUene.  She  was  bom  Sep- 
tember the  &th,  1904.  I  do  know  where  she  was 
born;  she  was  bora  at  Yorii,  Florida.  I  did 
have  a  brother  name  Allen.  He  is  dead.  I 
know  whether  he  died  before  Allene  was  bom  or 
afterwards ;  he  died  the  10th  of  October,  1903 ; 
it  was  before  Allene  was  b<Hii. 

"Cross-Examination. 

"I  was  Itving  at  Lakeland  the  time  that  Al- 
lene was  born.  I  know  that  she  was  born  Sep- 
tember the  5th,  1901,  because  her  father  wrote 
us  of  her  birth. 

"Whereupon  counsel  for  defendant  moves  to 
strike  said  question  and  answer. 

"B7  the  Court:  Motion  overraled  because 
ages  are  matters  of  c<Hnmon  knowledge  in  fam- 
ilies. To  which  ruling  and  decision  of  the  court 
the  defendant  by  counsel  then  and  there  duly 
excepted." 

This  testimony  as  to  a  letter  from  the  fa- 
ther was  admissible  to  show  why  the  witness 
knew  as  a  matter  of  family  history  the  age 
of  the  prosecutrix. 

The  following  was  given  among  the  gen- 
eral charges: 

"In  Older  to  convict  the  defeodant,  you  must 
be  satisfied  from  the  evidence  beyond  a  reason- 
able doubt  that  the  defendant  in  Polk  county, 
Blorida,  unlawfully  and  carnally  knew  and 
abused  the  said  Allene  Mtinn,  and  that  at  the 
time  of  the  commission  of  the  offense  the  said 
Allene  Maon  was  a  female  child  under  the  age 
of  ten  years." 

A  somewhat  similar  charge  was  g^vea  with 
reference  to  the  crime  of  assault  with  in- 
tent to  commit  rape,  which  offense  la  includ- 
ed in  the  indictment. 

[fi]  The  court  refused  to  give  a  requested 
instruction  more  elaborately  covering  the 
question  of  the  age  of  the  prosecutrix.  While 
this  refused  charge  might  properly  have 
been  given,  the  court  will  not  be  held  In  er- 
ror for  refusing  It  since  it  is  tn  substance 
covered  by  the  diarge  previously  given.  The 
importance  of  the  controverted  question  as 
to  the  age  of  the  prosecutrix  was  sufficiently 
stated  In  the  charges  given.   The  defendant 


could  not  reasoDably  have  been  Injared  by 
the  refusal. 

There  was  no  error  In  refusing  to  give 
the  following  requested  charge: 

"Defendant  requests  the  court  to  cbtrgt  the 
jury  that  under  the  law  of  the  state,  the  tiiar- 
acter  of  a  defendant  for  cximo  Is  prssanied  to  be 
good,  unless  pnt  in  issue  and  swoni  by  die  evi- 
dence to  be  otherwiae." 

See  McDnffee  t.  State,  SB  Fla.  126,  40 
South.  72L 

[•]  The  following  Is  a  portion  ct  the  gen- 
eral diarge  that  Is  cconplalned  of: 

"Neither  is  it  necessary  to  show  that  the  act 
was  committed  axainst  the  will  of  the  cbtUL 
Whether  she  yielded  or  resisted  is  immaterial, 
because  the  law  presumes  that  female  iwrsons 
under  the  age  of  ten  years  are  incapable  of  god- 
sentin?  to  or  protesting  against  the  act" 

This  portion  of  the  general  charge  was 
given  In  exposition  of  the  law  applicable  to 
the  offense  charged  In  the  Indictment,  and  is 
not  a  charge  on  the  disputed  fact  as  to  the 
age  of  the  prosecutrix. 

[7]  Two  requested  charges  that  were  re- 
fused by  the  court  were  delivered  to  the  Jury 
and  taken  to  the  jury  room  along  with  the 
charges  that  were  given,  but  as  one  of  these 
refused  charges  was  Indorsed  by  the  judge 
"refused  because  covered  by  general  charge," 
and  as  the  other  refused  charge  Is  apparent- 
ly similarly  indorsed  by  the  judge  and  was 
patently  covered  by  charges  given,  there  waa 
no  harm  If  error  In  allowing  tlie  jury  to  hare 
the  refused  charges,  particularly  when  the 
charges  relate  to  the  crime  of  rape  and  the 
conviction  la  only  for  an  assault  with  Iih 
tent  to  rape. 

[I]  There  Is  conflict  In  the  evidence  as  to 
the  age  of  the  prosecutrix  at  the  time  of  the 
alleged  offense,  and  it  appears  that  seven  or 
eight  months  elapsed  before  the  prosecutrix 
made  complaint  of  the  defendant's  conduct 
towards  her;  but  on  the  whole  e\idence  It 
does  not  appear  that  the  Jury  were  not  justi- 
fied in  the  verdict  found,  or  that  they  were 
not  governed  by  the  evidence  in  their  finding. 

This  being  so  and  no  material  or  harm- 
ful errors  of  law  or  procedure  having  been 
made  to  appear,  the  judgment  Is  affirmed. 

TAYLOR,  a  and  SHACKLEFOBD^ 
COCKRBLL,  and  BLLTB,  J  J.,  concur. 

VENTRE8Setal.T.  WAi;C*AOa  (Ko.  17m) 

(Supreme  Coart  of  Mississippi.    Feb.  21.  1916L 
On  Suggestion  of  Error.  May  15.  lOldJ 

1.  EqUtTT  ^S^TB—AlONDBD  PUADXNO— OP- 
BBATIOK. 

An  amended  bill,  asking  that  it  be  taken  u 

part  of  the  original  bill,  relief  to  be  granted  up- 
on hearing  both  bills  together.  Is  not  an  absa- 
donment  of  the  original  bill,  but  both  bills  to- 
gether constitute  the  bill  in  the  caae. 

[Ed.  Note. — For  other  cases,  see  BQuit?,  Gent 
Dig.  S  567;  Dec.  Dig.  '©=9275.] 
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2l  Banks  and  BAnKino  «s>82(S)— Dibectob's 

LxABZLiTT— Actions. 

A  receiver  of  an  Insolvent  bank  is  tbe  prop- 
er plaintiff  in  a  suit  against  directors  for  their 
gross  negligence,  causing  the  insolvency,  al< 
tboagh  the  caption  of  the  bill  describes  him  as 
Boing  "for  benefit  of  all  creditors  of  said  bank." 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banfciiiff,  Cent.  Dig.  f  206;  Dee.  Dig.  «=» 
82(5).] 

8.  Banks  and  Banking  ^=»82(3)— Dibectob's 
liiABiLiTT— Action  in  EqmxT. 

A  suit  by  a  receiver  of  an  insolvent  bank 
BSBinst  directors  •whose  DcgUgenee  has  caused 
the  insolvency  may  be  brought  in  equity  to  avoid 
multiplicity  of  actions  and  because  of  the  fidn- 
dary  relation  and  the  probable  necessity  of  an 
accounting. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  S  205 ;  Dec.  Dig.  <S=s82{3).] 

4.  Descent  and  Distbibdtion  <S=>119(1)  — 

Actions  against  Heirs. 

Suit  by  a  receiver  of  an  insolvent  bank  can- 
not be  maintained  against  heirs  of  a  deceased  di- 
rector for  the  latter's  gross  negligence  as  direc- 
tor ;  faifl  remedy,  if  any,  being  to  nave  an  admin- 
istrator of  the  estate  appointed. 

[Ed.  Note.— For  other  cases,  see  Descmt  and 
Distribution,  Cent  Dig.  U  224,  438.  434,  438, 
439;  Dec.  Dig.  ^U§(1).] 

On  Snggeetltm  of  Error. 

6^  Banks  and  Banking  ^s>SZ(4)  —  Aotion 
AQAIN8T  Bank  Dibeotobb— Liuitations  — 

Nkgliqence. 

Where  all  the  directors  of  Q  bank  were 
grossly  negligent  during  a  number  of  years,  re- 
sulting in  the  bank's  insolvency,  the  principles 
of  concealed  fraud  and  trust  relationship  ap- 
plied to  prevent  running  of  limitaticms  against 
sn  action  by  the  recdver  of  the  bank  to  recover 
from  ttie  directors  for  losses  caused  by  such 
negligence. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
^^aking.  Cent.  Dig.  |  207;    Dec.  Dig.  ^ 

In  Banc.  Appeal  from  Ofaancery  Court, 
Wilklnaon  OcHm(7;  R.  W.  Cutrer,  Chancel- 
lor. 

Suit  by  D.  H.  Wallace,  receiver,  against 
L.  T.  Ventress  and  others.  From  a  decree 
overraling  tbelr  demurrers,  defendants  ap- 
peal. Affirmed  la  part,  and  reversed  In  part. 

Bramlette  ft  Bramlette  and  A.  H.  Jones, 
all  of  WoodviUe^  and  Green  ft  Oreen,  ot 
JackwHi,  tor  app^lants.  J.  MeC  Martin,  of 
Port  Gibson,  and  Watklns  ft  Watkins,  of 
lacksm,  for  aN>eAlee. 

8TEVVSSa,  3.  Appellants  ai^teal  from  a 
decree  oTerrallng  their  separate  demurrers 
to  the  amended  and  supplemental  bill  of 
onnplaint  exhibited  against  tbem  by  D.  H. 
Wallace,  duly  quallfled  recelTer  of  the  Glti- 
cens'  Bank  of  WlUdnscoi  county.  There  was 
an  original  bill,  to  wbldi  was  interposed  a 
demurrer.  Thereafter  the  amended  and  snp- 
plemental  bill  was  filed,  and  separate  demui^ 
rers  were  exhibited  thereto,  considered  by 
Qie  court,  and  overruled.  The  original  bill 
avers  in  detail  tihe  appointment  of  receiver, 
the  insolvency  of  the  bank,  and  the  admln- 
Istratkm  oC  the  bank's  assets  under  the  sn- 
perTlsion  of  tbe  conrt   The  bill  farther 


charges  that  the  directors  and  officers  of  the 
bank  were  guilty  of  willful,  wanton,  and 
gross  negligence  In  the  managenieut  and  su- 
pervision of  the  affairs  and  business  of  the 
bank;  that  they  employed  a  cashier,  and  in- 
trusted to  him  the  work  and  responsibility, 
not  only  of  cashier,  but  of  bookkeeper,  cor- 
respondent, and  general  manager  of  the  bank, 
witii  full  control  and  possession  of  the  funds, 
securities,  and  property  of  tbe  bank;  that 
the  cashier  kept  all  the  accounts,  handled  all 
moneys,  and  from  time  to  time  Juggled  the 
accounts,  misused  and  at^r(H>riated  the 
funds  of  the  bank,  and  became  a'  pronounced 
defaulter;  that  after  the  discovery  by  mere 
accident  that  tbe  cashier  had  misused  and 
mismanaged  the  assets  of  the  Institution,  a 
llguidator  was  selected,  and  an  audit  com- 
pany was  employed  to  examine  into  tbe  af- 
fairs and  true  condition  of  the  bank,  and 
that  this  company  made  its  report  to  the  di- 
rectors, submittlnib  anumg  other  things,  tire 
following: 

"While  pointing  ont,  however,  that  had  any  ex- 
amination of  the  books  ever  been  made  previons 
to  the  date  of  January,  1918,  the  defalcations 
and  irregularities  would  most  certainly  have 
been  disclosed,  and  probably  would  not  have 
amounted  to  sudi  a  urge  figure  as  Is  now  the 
case." 

The  bill  farther  charges  that  during  all  ot 
the  nine  years  In  which  the  cashier  served, 
no  examination  or  audit  of  the  hooka  and 
affairs  was  ever  had  or  made  1^  any  one 
whateva;  that  the  directors  accepted  the 
casfalex'a  r^rts  and  statements  in  reference 
to  what  tihe  books  showed,  <»  as  to  the  condi- 
tion of  tbe  bank;  that  the  charter  and 
by-laws  of  the  bank  required  an  examina- 
tion or  inspection  from  month  to  month,  but 
none  was  ever  made  or  ordered  by  the  direct- 
on  ;  that  they  failed  to  appoint  a  finance  or 
other  committee  to  audit  or  examine  the 
affairs  et  the  bank,  and  accordingly  no  ex- 
aminaticai  or  audit  was  ever  made;  that 
the  dtrectoxB  failed  to  ose  ordinary  care  in 
tbe  management,  failed  to  keep  informed,  and 
violated  every  duty  imposed  upon  tbem  by 
and  as  an  Inddrat  to  their  office  of  director ; 
that  the  law  required  the  board  to  bold 
r^lar  meetings  and  keep  an  accurate  and 
MHnplete  record  ot  all  proceedings  had  at 
their  said  meetings,  to  make  perstmal  Inqpec- 
tton  of  the  bank's  affairs  and  books  in  Jan- 
uary, April,  July,  and  October  of  every  year, 
and  to  certify  their  finding  to  the  auditor  of 
public  accounts  under  oath,  and  that  none 
of  these  duties  required  by  law  was  per- 
fumed or  regarded,  but  that  all  statements  of 
tbe  condition  <tf  the  institution  woe  pr^ared 
by  the  said  faithless  cashier  and  accepted 
by  the  directors  as  true  and  correct  without 
verification.  Tbe  bill  sets  oat  in  further  de- 
tail the  obligations  and  duties  of  the  directors 
and  the  allured  gross  violation  of  these  da- 
ties;  tbe  appropriatitm  of  tbe  funds  and  se- 
curities of  the  bank  by  tbe  cashier,  false  en- 
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tries  entered  by  tbe  cashier  on  the  books,  tbe 
taking  from  the  bank  of  valuable  notes, 
which  the  cashier  had  not  accounted  for,  and 
the  appropriation  thereof  b;  tbe  cashier,  it 
Is  charged  that  A.  O.  Shannon,  J.  H.  Jones, 
and  W.  P.  S.  Ventresa  were  directors  of  the 
bank,  along  with  the  other  living  directors 
who  are  named  as  defendants  to  the  bill, 
but  that  Mr.  Ventress  departed  this  Ufe  No- 
vember 23,  1911,  Mr.  Jones,  December  10, 
1911,  and  Mr.  Shannon,  December  31,  1912. 
:nie  executrix  of  Mr.  Jones  and  the  admluls- 
trator  of  Mr.  Shannon  and  the  heirs  at  law 
of  Mr.  Ventress  are  named  as  defendants  to 
the  bin,  no  administration  having  been  taken 
out  on  the  estate  of  W.  P.  S.  Ventress,  de- 
ceased. Claim  was  made  against  the  estates 
of  tbe  said  decedents,  tHoag  with  the  living 
directOTS,  for  losBea  o(  the  bank  occnrrlng 
dnrlng  their  llreii  and  while  they  were  mem- 
bers of  the  board  of  directors,  and  against  the 
surviving  directors  alone  for  losses  occurring 
after  the  death  of  the  directors  mentioned 
and  np  to  the  final  suspension  of  the  bank. 

Tlie  bill  attempts  to  bold  the  heirs  at  law 
of  Mr.  Ventress  liable  for  all  losses  of  the 
bank  occurring  while  be  was  a  director  to 
the  extent  of  the  value  of  the  real  and  person- 
al property  left  by  Mr.  Ventress  and  received 
1^  his  said  heirs.  Hie  bill  prays  for  an  ac- 
coiuitlng  and  fall  adjustment  and  prorating 
of  the  obligations  of  the  several  defendants 
and  ttwlr  estates.  The  amended  and  supple- 
mental bill  reiterates  many  of  the  averments 
<tf  the  original  bill,  and  further  seta  out  in 
detail  the  assets  and  liabUltiea  of  the  bank 
and  fnll  list  of  tbe  creditors.  The  amended 
blU  charges  that  a  bond  in  the  snm  of  910,000 
wwM  given  by  the  cashier  as  security  for  the 
folthful  performance  of  bis  duty;  that  on- 
der  the  provisKms  of  this  bend  it  could  be 
renewed  and  continued  in  fwce  from  year  to 
yesr;  that  this  bond  bad  been  lost  or  mis- 
placed, and  could  not  be  found  among  the 
papers  and  securities  at  the  bank ;  that  the 
directors  did  not  examine  or  pay  any  attentlcm 
to  the  bond,  and  failed  to  see  that  the  same 
was  prc^rly  renewed  and  kept  in  force.  It 
Is  charged,  farther,  tbat  the  cashier  was  a 
defaulter  from  year  to  year  fr<MU  die  time  of 
his  app<^tment,  April,  1904  to  1913,  and 
the  annual  shortage  Is  tabulated,  aggr^tlng 
the  total  sum  ot  $73,302.06.  The  amended 
and  supplemental  bill  abounds  in  diai^es  of 
bad  faith  and  bad  management  on  the  part 
of  the  cashier  and  the  grossest  kind  of  neg- 
ligence OD  the  part  of  the  directors.  The 
prayer  Is  for  on  a<XK>unting,  for  personal  de- 
cree against  the  living  tUrectors,  and  the  per- 
sonal representatives  of  the  two  deceased  di- 
rectors whose  estates  are  being  admlniatered 
upon,  and  a  charge  against  the  property  re- 
ceived by  the  heirs  at  law  of  Mr.  Vratross 
from  his  estate.  The  demurrers,  both  general 
and  special,  submit  every  conceivable  objec- 
tion to  the  bill  Without  setting  out  In  de- 
tail the  20  grounds  of  tbe  general  demurrer 


and  the  many  grounds  of  the  special  de- 
murrer to  many  paragraphs  of  the  blU,  we 
discuss  the  main  points  t>f  tbe  case  stressed 
by  counsel  for  appellant  In  oral  argomenL 

[1]  It  Is  contended  tbat  after  the  fillDg  of 
the  amended  and  supplemental  bill  tbe  ori^- 
nal  bill  is  no  part  of  the  pleadings  In  this 
canse.  The  amended  and  supplemental  bill, 
however,  Is  asked  by  the  pleader  "to  be  taken 
AS  and  for  an  amended  and  supplemental  Mil 
of  complaint,  and  as  part  of  bis  original 
bill  herein,"  and  that  relict  be  granted  "aptm 
the  final  hearing  of  this  bill  of  oomi^aiiit. 
alcmg  with  complainant's  original  bill  berdn  " 
Under  the  facts  of  this  case,  therefore,  we 
do  not  take  tbe  amended  bill  as  an  abandoo- 
ment  of  any  of  the  averments  of  the  ori^sal 
bill,  but,  as  Indicated  by  tbe  language  ot  the 
amended  bill  Itself,  as  supplemental  tberetn. 
Both  documents  together  ocmstltute  the  bill 
of  complaint  In  this  case. 

[2]  The  right  of  the  receiver  to  maintain 
this  suit  is  earnestly  diallenged.  Comisel 
for  appellants  construe  and  term  this  an  ac- 
tion of  the  creditors  of  the  bank,  attempted 
to  be  prosecuted  by  and  through  the  receiver. 
This,  however.  Is  not  a  creditors'  salt  It  la 
true  that  the  caption  of  tbe  bill  describes  the 
complainant  as  "suing  herein  by  order  of 
court,  for  benefit  of  all  creditors  of  ssid 
bank."  The  bill  aft  a  whole  shows  that  tbis 
Is  really  and  truly  a  suit  in  equity  b|r  the  re- 
ceiver for  and  on  behalf  of  the  d^nnct  cor- 
poration, the  affairs  of  which  he  Is  adminis- 
tering under  the  supervision  of  the  court 
In  a  sense  the  suit,  if  successful,  will  Inure 
to  the  benefit  of  creditcnrs.  But  the  right 
of  complainant  to  sue  must  not  be  limited  or 
measured  by  the  expressly  referred  to.  Tbe 
question  Is  not  so  much  what  the  complain- 
ant calls  hlms^  as  what  action  he  in  tmtb 
and  in  fact  states.  In  Morse  on  Banks  and 
Banking  (4Ch  Ed.)  1 129,  it  Is  stated  that: 

"If  tbe  liability  of  a  director  accrues  for  A»- 
honesty,  negligence,  or  incompetencj,  the  claim 
of  the  bank  Bgainst  bim  becomes  a  part  of  the 
assets  of  the  lostitutlon.  An  assignee,  receiver, 
commissiimer,  or  other  party  whomsoever,  who 
maj  come  into  xtossesslon  of  the  propero  for 
the  purpose  of  coUectinc  it  and  dUtributiiig  it 
among  the  creditors  and  shareholders,  is  oMlg- 
ed  to  r^ard  the  ri^ts  M  action  against  audi 
delinqaent  directors  as  a  part  of  tbe  available 
assets." 

Mr.  lliompson,  in  his  exc^ent  wort  on 
Corporationa,  paragraph  1316,  says: 

"It  Is  now  practical Ij  everywhere  conceded, 
that  the  receiver  aucceecb  to  the  title  of  the  cop 
poration,  and  whatever  rights  it  may  have  as- 
serted against  its  unfaithful  directors  such  re- 
ceiver may  also  enforce  against  thenu  The  Ju- 
rlsdicticHi  of  the  courts  of  equity  to  compd  on- 
faithful  directors  to  account  to  the  corporation 
fdr  losses  sustained  by  their  negligence,  fnod. 
and  breaches  of  trust  has  long  been  gastaioed 
both  in  England  and  In  this  country.  An  order 
of  court,  appointing  a  receiver  of  ue  bank  and 
authorizing  bim  to  take  diarge  of  and  reduce 
to  his  pomesslon  all  the  property,  rights,  cred- 
it, demands,  and  cboses  In  action  of  everr  de- 
scription, however  ariaing,  and  belonging  to  the 
bank,  empowers  him  to  bring  and  prosecnte,  u 
his  own  name,  as  such  receiver,  all  actions  nec- 
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easary  in  the  dlaeharge  of  bla  duties,  was  held 
Buflrattit  to  antbortoe  the  receiver  to  maintain 
an  action  axaiost  the  directors  for  damaees  for 
losses  occaafoned  hj  their  neglifcence  in  the  man- 
agement  of  the  affairs  of  the  bank." 

Id  tbe  case  of  Kilts  t.  Mercantile  Company, 
103  Mlaa.  S60.  60  South.  649,  43  L.  R.  A.  (N. 
S.)  962,  Ann.  Cas.  1915B,  526.  whl<ix  was  a 
suit  in  equity,  brought  by  a  number  of  de- 
positors and  stockholders  against  the  direc- 
tors of  the  Magee  Bank,  one  of  the  grounds 
of  the  demnrrw  to  the  UU  submitted  was 
that: 

"^e  richt  of  action,  if  any  there  is,  is  in  the 
bank,  or  its  receiver,  and  not  In  complainants" 

— and  the  court,  In  its  opinion  tbrovj^i  Beed, 
observes  that: 
"The  suit  misht  have  been  brought  by  the 
bank,  to  which  ^e  directors,  as  officers  or  tnu- 
teea.  were  first  liable.  The  bank,  not  being  a 
going  concern,  and  its  business  being  under  the 
control  and  management  of  the  receiver  appoint- 
ed b?  a  court  of  equity  for  the  purpose  of  col- 
lecting the  assets  and  winding  up  its  affairs, 
could  not  bring  the  suit;  but  it  would  be  prop- 
er for  the  receiver,  standing  in  the  place  of  the 
bank  and  administering  its  affairs,  to  bring  the 
suit.'* 

It  was  abown  in  the  Bills  Oase  that  tlie  re- 
efer dedlned  to  bring  the  anlt  in  qowtlon. 
The  Instant  ease  ia  similar  to  the  case  of  Kl- 
llB  Mercantde  GMopany,  and  the  liability 
o£  the  dlrectraa  nndw  drcnmstances  detail- 
ed hy  the  Ull  now  btfore  ns  Is  settled  and 
fixed  heyoaa  qnertlon  by  the  Ellis  Case.  The 
right  oi  the  receiver  to  maintain  ttds  salt  ia 
supported  by  authority,  by  reaaoiit  and  1^  vr- 
ery  aoise  of  justlcfc  The  bank,  as  a  going 
ewporation,  was  managed  its  officers  and 
dlncton,  the  rery  parties  here  sned.  Its 
affolrs  are  now  In  liquidation,  and  Ihft  re- 
ceiver ia  the  par^  primarily  privileged  and 
diarged  with  the  dn^  of  maintaining  thia 
action. 

[S]  It  is  earnestly  omtended  that  this  is 
an  action  in  tort,  and  that  the  equity  conrt  la 
not  the  proper  fomm.  The  status  of  direc- 
tors has  beea  well  defined  by  text-writers 
and  the  adJudicatlonB  of  our  own  court.  Mr. 
Thompsfm.  paragraph  121S,  ol>serves  that:  * 

"The  role  is  thoroughly  embodied  in  the  gen- 
eral jurisprudence  of  both  America  and  Eng- 
land that  the  status  of  directors  is  such  that 
they  occupy  a  fiduciary  relation  toward  the  cor- 
poration and  its  stockholders,  and  are  treated  by 
courts  of  equity  as  trUBtees.  They  are  regarded 
as  agents  intrusted  with  the  management  of  the 
c<^>oratlon,  for  the  benefit  of  the  stockliolders 
cwectivfl^,  and  as  occupying  a  fiduciary  rela- 
tion fai  me  smse  that  the  relation  is  one  of 
tmst,  and  are  held  to  the  utmost  good  faith  in 
liieir  deaHngs  with  the  c<ap(»atl<m." 

Hie  case  ot  Bknoson  t.  Gaither,  Beeeirer, 
lOS  Hd.  664.  M  Atl.  26,  8  U  R.  A  (N.  S.)  788, 
7  Ann.  Cas.  1114,  ia  Interesting  and  in  point. 
Hie  note  to  this  case  collates  many  authort- 
tlee,  saatalnlng  the  Jurisdlctl«i  of  equity  ot«- 
suits  a  oorporatlon,  or  its  reiwesentative, 
against  the  directors  for  the  very  kind  of 
losses  liere  complained  ot.  The  (pinion.  In 
diacnaslng  the  case  of  CocfcrlU  t.  Gotvw,  86 
M.  7,  2»  a  a  A.  628^  says: 


"If  the  receiver  is  comi>elled  to  sue  at  law, 
numerous  actions  must  be  brought;  and  very 
likely  several  separate  actions  would  have  to  be 
brought  against  some  of  the  directors,  to  comply 
strictly  with  the  rules  of  procedure  at  law  gov- 
erning the  Joinder  of  partfes.  It  is  also  fair  to 
infer  from  what  is  stated  in  the  bill  that  the 
excessive  loans  therein  c<»nplained  of  were  In- 
augurated by  one  set  of  directors,  and  dther 
continued,  renewed,  or  enlarged  by  another,  so 
that  a  suit  brought  against  any  one  of  the  di- 
rectors would  probably  involve  an  inquiry  into 
the  proceedings  of  the  board  of  directors,  and 
into  many  of  the  finandal  transactions  of  the 
bank  for  the  entire  period  daring  whidi  its  af- 
fairs are  alleged  to  have  been  mismanaged." 

The  opinion  in  that  ease  further  says: 
"Not  only  can  a  multiplicity  of  actions  be 
prevented  bj  a  proceeding  in  equity  to  redress 
the  wrongs  complained  of,  which  is  a  matter 
proper  to  be  considered,  hut  it  would  seem  that 
complete  Justice  to  all  parties  can  be  thereby 
better  assured  than  by  suits  at  law.  It  would 
he  practically  impossible  for  a  jury  to  properly 
dispose  of  all  questions  raised  by  this  bill,  and 
when  the  fidumry  relations,  woich  the  direc- 
tors occupy  to  the  corporation.  Is  rememb«red. 
there  would  seem  to  be  no  reason  why  courts  of 
equity  should  not  have  power  to  determine  such 
controversies,  especially  in  this  state,  where  the 
tendency  la  to  extend,  rather  than  limit  the 
jurisdiction  of  courts  of  equity." 

In  the  cose  of  Boswortb,  Receiver,  t.  Al- 
len et  al.,  168  N.  Y.  167,  61  N.  EL  163,  65  L. 
R.  A  751,  85  Am.  St  Rep.  667,  an  action 
by  the  receiver  against  directors,  the  court 
observes: 

"Equitable  Jurisdiction  extends  to  all  culpa- 
ble acts'  or  omissions  ot  directors  by  whldi  the 
pecuniary  interests  of  the  corporation  are  or 
may  be  injured." 

The  holding  of  our  own  court  In  the  case 
of  Brent  T.  Brister  Sawmill  CSo.,  103  Miss. 
876,  60  South.  1018,  48  L.  R.  A.  (N.  S.)  720, 
Ann.  Cas.  1916B,  676,  and  Ellis  et  aL  r.  Mer- 
cantile Cob,  supra.  Is  In  perf^  acctvd  with 
this  view.  Other  authorities  are  collated  1^ 
counsel  for  appelleea  in  th^r  exhanstlTe 
brief  in  this  case.  The  rlgbta  and  UablUUes 
<a  the  parties  hereto  can  best  be  inquired  In- 
to and  adjusted  In  equity.  Tba  personal  r^- 
resentatives  of  Mr.  Jones  and  Mr.  Shaxmon 
are  sued,  and  their  portion  of  the  llaMllty,  if 
any,  must  be  ascertained  with  due  regard  to 
the  beneficiaries  of  those  estates.  Losses  oc- 
curring Bubsequoit  to  the  death  of  either  of 
these  dlrectora  could  not,  of  course,  be  claim- 
ed against  the  estates.  The  ascertainmoit 
of  all  losses  must  be  determined  as  of  a  cer- 
tain time,  and  this  Invidves  an  accoontlng 
end  the  searching  out  facilities  afforded  by 
the  dumooy  court 

[4]  Hie  s^rate  demurrer  (tf  Mrs.  W.  O. 
Yentress,  Harriett  Yentress,  Caiarles  G. 
YMitress,  and  Margaret  Yentress  should  hare 
been  sustained.  The  bill  abows  that  no  ad- 
ministration has  be»i  had  upon  the  estate 
of  W.  P.  8.  Yentress,  deceased,  and  tliis  ae- 
tlw  should  be  prosecuted,  if  at  all,  against 
tlie  administrator.  Whaterra  may  be  the 
rule  In  any  inrUcnlar  state,  and  aside  from 

I a  possible  stat»  of  facts  JnstUylng  a  salt 
in  equity  by  a  credltw  against  the  h^rs  at 
law  without  administration,  the  statute  laws 
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Of  oar  fltate  afford  every  creditor  a  fnll, 
cnnplete,  aDd  adequate  remedy  at  law.  The 
proTl8lona  of  our  Code  place  any  creditor 
in  position  to  force  adDilnlstration,  end  in 
case  the  relatives  do  not  apply  for  adminis- 
tration, entitle  any  Interested  creditor  to 
apply  for  letters  of  ndmlDlstratloD,  or  to  peti- 
tion tlie  court  to  appoint  the  county  ad- 
mlDiBtrator,  or  the  sheriff,  In  case  there  la 
no  county"  administrator.  For  all  this  court 
may  know,  other  creditors  of  Mr.  Ventress 
might  be  Interested  la  his  estate  and  the 
proper  administration  thereof.  Our  court, 
In  d«iltng  with  a  similar  question  In  the  case 
of  Fartee  t.  Kortrectat,  64  Hlsa.  60,  held: 

*1t  cannot  be  affirmed  that  the  complainants 
are  remedflesa  except  in  this  suit,  because  the 
ordiDsry,  regular  method  of  dealing  with  the  aS' 
sets  of  a  decedent  Is  open  to  tbem.  When  a 
creditor  has  the  statutory  right  to  take  the  of- 
fice of  admiuistrator,  or  to  suggest  that  it  be 
conferred  on  the  county  admin  iftra tor,  and  nei- 
ther the  one  nor  the  other  has  been  done,  it  is 
plain  that  the  ordinary  and  statutory  method  of 
reacbinc  and  applying  the  assets  is  open  to  the 
party."* 

The  rig^t  of  action  In  this  caae  la  based 
on  the  alleged  negligence  of  Mr.  Ventress 
in  falling  to  discharge  the  duties  Imposed 
upon  him  as  a  director  In  his  lifetime.  It 
is  not  only  necessary,  but  proper,  that  his 
personal  representative  should  be  made  a 
party  defendant,  to  contest  with  the  com- 
plainant the  essential  qneatlon  of  liability. 
There  cannot  be  said  to  be  any  fixed  obli- 
gation until  the  merits  of  this  litigation  are 
inquired  into  by  the  court,  and  not  (mly  the 
liability,  but  the  amount  thereof,  fixed  and 
determined. 

It  will  profit  Uttle  to  discuss  the  other 
questions  raised  by  the  demurrer.  The  case 
has  been  well  briefed  and  well  argued,  and 
baa  had  our  careful  consideration.  We  are 
cleurly  of  the  opinion  that  the  bill  states 
a  canse  of  action,  that  the  receiver  has  the 
right  to  sue,  and  that  equity  is  the  proper 
forum.  This  presents  a  case  where  equity 
Ima  proper  and  original  jurisdiction.  The  ac- 
tion of  the  chancellor  in  overruling  the  de- 
murrer of  all  the  i)artles  except  the  heirs  at 
law  of  W.  P.  S.  Ventress,  deceased,  was  cor- 
rect, and  to  that  extent  the  decree  of  tlie 
court  below  is  aflirmed.  The  decree,  In  so 
far  as  It  overrules  the  demurrer  of  the  Ven- 
tress heirs,  should  be  set  aside  and  reversed. 
The  demurrer  as  to  them  should  be  sustain- 
ed, and  the  bill  dismissed.  The  cause  wUl 
be  remanded  for  further  proceedings  in  ac- 
cordance with  the  views  herein  expressed. 

Alflrmed  In  part  and  reversed  in  part. 

On  Suggestion  of  Error. 

[S]  The  8ugc!estion  of  error,  so-called  is 
really  an  appiiaitiou  for  the  court  to  amend 
its  opinion,  either  by  deciding  the  question 
of  the  statute  of  llmitatlona  or  by  expressly 
reserving  Judgment  on  this  ground  of  the  de- 
mnrrer.  Special  demurrers  were  Interposed 
to  that  part  of  the  bUl  seeking  to  recover  for 


losses  occurring  more  than  three  yean  prior 
to  the  filing  of  this  salt.  The  bill  avers  that: 

"The  following  table  shows  his  (the  cashier's) 
stealings,  pilferings,  and  de&lcationa  year  br 
year  from  October  16,  1904,  down  to  Janoarj 
18.  1913" 

— and  undertakes  to  give,  In  a  general  way, 
the  amount  of  losses  for  each  year.  The 
chancellor  granted  an  appeal  to  settle  the 
principles  of  the  case,  aud  this  appeal  brlaga 
In  review  the  correctness  ot  bis  decree  over* 
ruling  these  special  demurrers.  To  determine 
and  adjudicate  whether  either  ot  the  statutes 
of  limitations  can  be  availed  of  by  the  direc- 
tors  in  this  case  will  enable  the  chancellor 
confidently  to  apidy  the  law  of  the  case  to 
the  facts,  and  may  save  a  great  deal  of  ex- 
pense or  costs,  as  well  as  labor,  in  taking 
proof  as  to  the  Items  which  counsel  for  ap- 
pellants contend  are  barred  by  the  statute  of 
limitations.  .  This  point  was  not  covered  by 
the  oral  argument  In  the  case,  and  for  this 
reason,  as  also  because  this  feature  of  the 
case  Is  presented  by  special,  instead  of  gen- 
ial, demurrers,  our  attention  was  not  direct- 
ed to  It  In  the  preparation  of  the  opinion 
heretofore  delivered.  The  point,  however,  is 
covered  by  the  splendid  briefs  on  file,  and 
we  accordlni^  proceed  with  this  addltloo  to 
our  former  opinion. 

Counsel  fort  appelant  submit  that  the 
breach  of  duty  comidalned  ai  is  based  npn 
an  implied  promise,  and  that  therefore  a» 
tlou  3099,  Code  of  1906,  would  apply.  Tbej 
contend,  further,  that  If  this  section  does  not 
apply,  then  that  the  six-year  statnte  of  llmi- 
tati<His  conld  certainly  be  pleaded.  While 
the  particular  point  now  before  ns  has  occa- 
sioned much  conflict  In  the  anthorlties,  m 
are  persuaded  that  the  application  of  certain 
well-recognised  principles  of  equity  will  ren- 
der the  problem  easy  of  solution.  As  stated 
In  the  opinion  already  delivered,  the  amend- 
ed bill  of  complaint  In  this  cause  charges  the 
directors  with  the  grossest  kind  of  negligence 
and  continuing  sins  of  omission.  The  gist  of 
the  action  is  for  losses  sustained  by  the  bank 
as  a  result  of  many  years  of  mismanagemoit, 
the  "wiUful,  wanton,  and  gross  negligence  in 
the  management  of  the  affairs  of  said  bantL" 
It  is  laid  to  the  charge  of  these  directors  tbat 
they  willfully  failed  to  investigate  the  books 
of  the  lnstltutl<Mi  or  to  have  the  affairs  of  the 
bank  audited,  but  on  the  contrary  held  tie 
institution  out  to  the  trusting  public  as  a 
safe  and  solvent  linking  establishment  uid 
"quietly,  negligently,  and  willfully  closed 
their  eyes"  to  the  true  condition  of  tbe  bank 
and  the  obligations  resting  npon  them  as  man- 
aging  agents  of  the  corporation.  This  is  < 
case  where  the  entire  board  of  dlrcv-tors  Is 
sued.  During  the  period  comi^alned  of  the; 
liad  exclusive  possession  and  contr<d.  It  was 
tili^  business  to  make  and  execute  all  neces- 
sary corporate  contracts,  and  to  direct  the 
policy  of  tbe  institution.  As  a  part  of  their 
dutieSt  they  alone  could  determine  the  iffo- 
priety  of  any  suit  at  law  or  eftuity,  and  woe 
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Uoaie  duicBd-wlth  11m  satliorltT  to  instttate 
mch  snlts.  The  demurrer  admits,  as  true, 
facts  which  convict  tire  directors,  not  so  nm^ 
with  being  guilty  <tf  a  single  act  that  la 
wnmg  or  acUonable,  aucta  as  tlie  detdaration 
and  payment  ot  an  nnlawfol  dividend  or  the 
misaiqproQriatlon  of  a  certain  fund,  but  of  a 
ctmtinulng  policy  of  negligence  that  is  shock- 
ing to  every  senee  of  Justice  and  that  liaa 
wrected  tbe  institution.  WbUe  tbe  directors 
have  had  complete  and  ^elusive  control,  th» 
Btxkholdera  left  in  tbelr  diarge  and  trust 
tbOr  several  investswita,  and  depositors  and 
cKditors-  Have  dealt  with  them  in  perfect 
good  faith  and  oonfidence,  and  so  it  Is  that 
atocUM^ders,  depositors,  and  creditors  gener- 
tUy,  In  the  very  nature  of  things  did  not 
know,  and  could  not  know,  the  true  condition 
of  the  bank  at  any  day  during  the  long  period 
of  time  complained  of,  and  did  not  know,  and 
could  not  know,  that  any  oue  of  the  officers 
and  directors  was  falling  to  discharge  the 
nsoal  and  ordinary  duties  Imposed  upon  him 
by  his  podtion  of  director. 

It  is  tme  that  the  stockhoUlers  have  their 
annnal  or  periodic  meeting  for  the  purpose 
of  electing  directors  and  attending  to  any 
other  necessary  business  incident  to  a  r^ular 
shareholder's  meeting,  but  at  these  meetings 
they  looked  to  the  directors,  their  agents,  for 
a  true  and  correct  account  of  their  steward- 
^ip  and  naturally  accepted  the  financial 
statements  submitted  by  the  directors.  If, 
therefore,  the  directors  have  continued  from 
month  to  month  and  from  year  to  year  to 
neglect  the  duties  Imposed  by  their  ot&ce  and 
tbe  statutory  law  of  our  state  and  this  con- 
tinuing n^Ilgence  silently  but  surely  oper- 
ates over  a  long  period  of  time  and  Is  only 
brought  to  the  attention  of  the  creditors  and 
shareholders  when  and  not  until  the  Institn- 
tion  is  h<^leasly  insolvent  and  a  receiver  In- 
quires into  tbe  true  status  of  affairs,  how  can 
the  guilty  directors  be  heard  now  to  say  that 
time  has  barred  this  action  against  them? 
If  any  one  had  notice  of  the  negligence  com- 
plained of,  it  is  these  directors  themselves, 
and  tbey  are  charged  with  the  responsibility 
of  correcting  the  evlL  If  any  suit  is  to  be 
brought  against  any  <me  or  more  of  the  direc- 
tors, it  is  this  very  managing  board  of  direc- 
tors, who  must  authorize  suit  In  the  name  of 
the  corporation  and  see  that  same  Ib  success- 
fully prosecuted.  By  their  reliance,  there- 
fore, upon  the  statute  of  limitations  th^ 
pla<%  themselves  in  the  attitude  of  profiting 
by  their  own  wrongdoing;  and  such  plea,  U 
sustained  by  the  court,  would  simply  "add  In- 
sult to  Injury."  Th^  now  say  to  tbe  receiv- 
er in  this  case: 

"You  cannot  maintain  this  salt  because  the 
■ame  shoald  have  been  filed  within  three  years, 
and  certainly  not  exceeding  six  years  from  the 
time  the  losses  complained  ot  occurred.  It  is 
true  that  we  should  have  seen  to  it  that  this 
Btiit  was  filed,  yet  the  corporation,  as  a  going 
concern,  did  not.  as  a  matter  of  fact,  sue  us  in 
thfl  time  allowed,  and  wo  are  now  discharged 
from  all  liability.'' 
71  SO.— 11 


>  It  occoxs  to  VM  Hmt  a  mere  statement  <tf 
this  contention  la  a  snfladMit  answer.  It  Is 
a  familiar  prindpae  ot  equity  that  no  one 
Should  be  allowed  to  pn^t  by  bis  own  wmng- 
doing. 

There  la  anotlier  wdl-recognized  principle 
of  law  Chat  diould  api^,  and  that  Is  the  doc- 
trine of  concealed  ftaud.  How  could  the  cor- 
poration have  sued  in  this  case  except  at  the 
initiative  of  its  directorate?  The  very  board 
here  complained  of  has  either  willfully  or 
negligently  kept  ftrom  the  beneQdaries  of  this 
estate  aU  knowledge  of  the  wrongs  comiAaln- 
ed  of,  ai^  In  the  very  nature  of  things  this 
suit  could  not  have  beea  filed  any  earlier.  Un- 
der the  circumstances  It  could  not  be  earlier 
known  that  losses  had  In.  fact  occurred.  It 
is  only  after  the  receiver  is  appointed  and  in- 
quires into  its  condititm  and  has  a  correct  au- 
dit of  the  bank's  affairs  made  that  the  oor^ 
poration  as  sncb:  finds  that  any  losses  have 
occurred,  and  that  the  Interests  of  the  direc- 
tors are  adverse.  The  conflict  In  the  authori- 
ties cm  the  question  as  to  what,  it  any,  stat- 
ute of  limitations  Is  available  to  directors 
arises  from  the  Taiylng  views  as  to  whether 
directors  are  trustees  of  an  express  trust.  In 
the  determination  of  the  question  as  applied 
to  the  particular  case  now  before  us,  it  Is 
really  unnecessary  for  us  to  determine  wheth- 
er the  directors  of  this  bank  were  trustees  of 
an  express  or  an  implied  trust  Our  own 
court  in  an  early  case  (Payue  v.  Bullard,  23 
Miss.  88,  S5  Am.  Dec.  74),  very  stroui^y  In- 
clined to  the  holding  that  directors  are  trus- 
tees, expressly  holding  that  the  unpaid  sub- 
scription of  stock  "is  a  continuing,  subsisting 
trust  and  confidence,  to  wbldi  the  statute  of 
limitations  has  no  application."  Tbe  court 
uses  this  further  language  which,  while  it 
may  be  dicta.  Is  yet  suggestive  and  per- 
suasive: 

"Teat  the  principle  by  the  converse  state  of 
facts.  Suppose  tiie  stock  to  be  all  paid ;  the 
t>ank  to  go  on  prosperouslv ;  that  no  dividends 
are  declared,  but  the  whole  is  permitted  to  ac- 
cumulate imtU  the  charter  is  about  to  expire. 
Then  tliat  the  stockholders  claim  their  respect 
tive  amounts  of  stock  with  tbe  accrued  profits; 
but  the  directors  refuse  to  pay,  and  interpose 
tlK  statute  of  limitations,  to  that  part  whii^  la 
of  more  than  six  years'  standing.  No  one  can 
believe  that  the  statute  would  bar  in  such  a 
state  of  the  case  because  of  tbe  trust  reposed. 
There  is  no  adverse  holding:  tbe  stockholders 
compose  the  onporatlon.  The  same  principle 
must  govern  this  case." 

We  approve  tbe  reasoning  in  the  case  of 
National  Bank  of  Commerce  v.  Wade  (O;  C.) 
S4  Fed.  16,  and  the  decision  of  the  Supreme 
Court  of  Appeals,  holding  In  that  case  that 
the  statute  of  limitations  did  not  run  so  long 
as  the  trust  was  active,  and  did  not  begin  un- 
til the  directors  surrendered  control  over  tbe 
bank.  Judge  Handford  In  that  case  says: 

"The  statute  of  limitations  of  this  state  pro- 
vides that  the  ri^t  to  commence  an  acti(»  upon 
a  contract  or  liability,  expresa  or  Implied,  which 
is  not  in  writiag,  and  does  not  arise  out  of  any 
written  instrument,  is  mrred  after  three  years 
from  the  time  the  cause  of  action  seemed.  But 
it  must  be  remembered  that  at  the  time  Of  mafe- 
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ing the  loans  which  can«ed  the  losses  complained 
of  the  defendants  were  the  managing  officers  of 
the  bank.  I  hold  that  in  caaes  of  this  nature 
the  statute  of  Umitatioiie  will  not  begin  to  run 
BO  l<mg  as  the  cestui  que  trust  Is  under  the  con- 
trol or  influence  of  the  trustee  (2  Fenr,  Trusts 
[3d  Bd.]  par.  864,  p.  C12;  2  Pom.  £q.  Jur. 
par.  1089),  and,  as  this  suit  was  commenced 
within  three  years  from  the  time  when  the  de- 
fendants gave  up  control  of  the  bank  to  their 
racceuors,  it  ia  not  barred  bj  the  itatate  ol 
Umitationa.** 

We  tbink  tbe  ruling  that  tbe  statute  of 
limitations  does  not  begin  to  run  In  favor  of 
a  director  In  a  case  of  this  kind  until  he  sur- 
renders his  office  is  the  more  reasonable  and 
supported  by  better  authority.  This  view 
of  the  question  was  early  outlined  by  Mr. 
Justice  Sharswood  In  Spering's  Ap[>eal,  71 
Pa.  11,  10  Am.  Rep.  6S4,  a  decision,  on  the 
whole,  favorable  to  directors.  The  court  In 
that  case  said  that  the  view  announced  by 
them  rendered  It  unnecessary  to  discuss  the 
statute  of  limitations,  "exc^t  in  tbe  case  of 
the  defeidanta  Ghnrdiman  and  Smith,"  and, 
farther: 

"Upon  tbe  point  as  made  In  their  case,  e&cb 
of  them  having  entirely  ceased  to  be  a  director, 
more  than  six  years  before  the  bill  was  original- 
ly Gled,  we  entirely  concur  in  the  opinion  of 
the  Chief  Justice  In  Churchman's  Case." 

Tbe  question  to  fully  discussed  In  the  case 
of  EUls  T.  Ward,  137  III.  509,  25  N.  B.  630, 
the  court  emphasizing  the  proposition  that 
the  assets  of  a  corporation  are  In  equity  a 
trust  fund,  and  that  the  directors  of  a  corpo- 
ration are  trustees.  A  part  of  the  opinion 
Is  in  the  following  language: 

"Ordinarily,  an  express  trust  Is  created  by  a 
deed  or  will;  but  there  are  many  fiduciary  rela- 
tions established  by  law,  and  regulated  by  set- 
tled legal  rules  and  principles,  where  aU  tbe  de- 
ments of  an  express  trust  exist  and  to  which  the 
same  legal  principles  are  applicable,  and  such  ap- 
pears  to  be  the  relation  established  by  law  be- 
tween directors  and  the  corporation,  citing  Hieh- 
tower  V.  Thornton,  8  Oa.  486  [52  Am.  Dec.  412] ; 
Payne  t.  Bulbuid,  23  Miss.  88  (55  Am.  Dec 
74];  Curry  v.  Woodward.  63  Ala.  371.  The 
statute  of  limitations,  therefore  presented  no 
bar  to  a  recovery  by  the  receiver." 

It  Is  Interesting  to  observe  that  tbe  court 
cited  with  approval  the  early  case  of  Payne 
v.  Bullard,  supra,  decided  by  our  own  court, 
and  evidently  construed  the  c^lnlon  as  com- 
mitting our  court  to  this  holding.  Tbe  two 
more  recent  cases  of  Greenfield  Savings  Bank 
V.  Abercrombie,  211  Mass.  252,  97  N.  E.  807 
[39  L.  R.  A.  (N.  S.)  173,  Ann.  Oas.  1813B, 
420],  and  Brindcerhoff  v.  Roosevelt,  143  Fed. 
478  [74  C.  C.  A.  498],  held  with  much  confi- 
dence that  tbe  statute  of  limitations  does  not 
begin  to  run  until  after  the  cessation  of  the 
trust  Imposed  upon  directors,  tbe  Circuit 
Court  of  Appeals  maUng  the  following  perti- 
nent observaticHi : 

"The  action  is  not  barred  by  tbe  statute  of 
Umitations  or  for  laches,  for  the  reason  that  the 
complainant  did  not  discover  the  wrongful  con- 
duct, which  is  the  foundation  of  the  action,  until 
a  few  months  prior  to  its  commencement  Dir 
recton  are  assumed  to  act  for  the  interest  of 


their  8to(^holders.  and  tlu  latter  have  a  ri^  t» 
rely  upon  the  assumpti<m  that  they  axe  actiaff 
honestly  until  the  contrary  spears." 

Mr.  Thompsw,  at  paragraph  1318;  discuss- 
es tbe  dtfense  here  pleaded  by  the  dtrecton, 
and  announces  tbe  general  mie  as  fc^ows: 

"As  to  the  defense  of  the  statute*  of  limita- 
tions, the  rule  ai^llcable.  In  cases  of  frand  ap- 

Elies  in  this  class  of  cases,  that  is,  the  sUtnte 
egins  to  run  only  from  the  time  when  the  eor- 
poration  or  its  representative  acgoired  buswl' 
edge  of  tlie  fraud  or  collusion.  Such  cases  no- 
ceed  upon  the  tfaeoir  that  the  action  does 
not  accrue  until  the  discovery  of  tbe  facts  con- 
stituting  the  fraud  by  the  aggrieved  party. 
*  *  *  A  better  dasa  of  cases.  It  seems,  regard 
the  directors  as  trustees,  and  that  no  lapse  of 
time  is  a  bar  to  a  direct  or  express  trust,  as  be- 
tween the  trustee  and  a  cestui  que  trust,  and 
that  tbe  statute  of  limitations  does  not  run 
against  the  claim  of  a  corporation  in  actions 
against  directors  for  breaches  of  trust-" 

It  is  not  the  purpose  of  this  opinion  to 
declare  directors  of  a  corporation  trustees  ol 
an  express  trust.  The  appUcatl<m  of  the 
statute  must  be  governed  by  tbe  facts  of  any 
particular  case.  The  case  of  Cooper  v.  Hill, 
04  Fed.  682,  86  C.  a  A.  402,  relied  on  by 
counsel  for  i^)ellants,  was  controlled  by  the 
facts  of  that  particular  case,  and  the  court 
recognized  the  principle  which  should  con- 
trol the  instant  case  in  tbe  following  lan- 
guage: 

"If  the  acts  of  tbe  appellants  upon  wbldi  this 

suit  is  founded  had  been  parts  of  a  contioiious 
and  persistent  course  of  action  which  had  wreck- 
ed this  bank  and  robbed  Its  creditors  and  stock- 
holden;  if  they  had  been  accompanied  with  in- 
tentitmal  misrepresentations;  if  they  bad  been 
purposely  or  negligently  concealed  from  tbe  oth- 
er officers  and  employes  of  tbe  bank  or  from  the 
stockholders  and  creditors— these  facts  might 
well  induce  a  court  of  equity  to  permit  tiiis  suit 
to  be  maintained  notwitlistandinc  tbe  statute." 

It  will  be  observed  that  the  court  In  that 
case  says  If  the  facts  are  "negligently  con- 
cealed" from  the  stockholders  and  creditors, 
the  statute  should  not  apply.  The  same  salu- 
tary principle  Is  applied  In  the  case  of  Rank- 
In  V.  Cooper  (C.  C)  149  Fed.  1010,  the  court 
referring  to  tbe  exceptional  drcnmstances 
recognized  by  the  opinion  In  Cooper  v.  Hill, 
snpra.  We  wish  to  cite  with  approval  this 
language  of  tbe  opinion  that  api^ies  with 
equal  force  to  the  present  case : 

"As  to  the  statute  of  limitations,  I  have  come 
to  tbe  conclusion  that  it  does  not  apply,  becatue 
the  case,  in  my  opinion,  ftills  under  the  excep- 
tional circumstances  referred  to  by  Sanborn,  J., 
in  Cooper  v.  Hill,  94  Fed.  682  [36  C.  C.  A. 
402],  circumstances  under  which  a  court  of  equi- 
ty will  permit  a  suit  to  be  maintained,  notwitb- 
standing  the  statute,  *  *  *  and  also  because 
at  the  time  of  the  commission  of  the  wrongful 
acta  in  question  and  afterwards  until  the  ap- 
pointment of  a  receiver,  tbe  defendants  who  were 
concerned  therein  conirtitttted  tbe  majority,  if 
not  die  whole,  of  tbe  board  of  directors,  and  tbaX 
in  consequence  of  their  having  full  control  of 
the  corporation  no  suit  could  be  brought  to  re- 
dress toe  real  grievances  until  a  receiver  wu 
appointed." 

One  of  the  stnmgest  ot^ons  relied  upon 
by  appellant  la  ttiat  ot  Boyd  t.  Mutual  Fin 
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Ins.  Oo..  U6  Wis.  155,  90  N.  W.  1086,  94  N. 
W.  171.  61  L.  R.  A.  918,  06  Am.  St  Rep.  948. 
The  reasoning  of  the  court  in  that  c-aae  is  per- 
•uadve  that  directors  are  not  trustees  of  an 
"express  trust"  in  the  sense  that  wa  geneiv 
ally  maderstaud  that  term,  but  fb»  real  qoes- 
tloa  inrolred  In  that  case  was  whethtf  or  not 
tlie  statute  €t  limitationa  would  run  from  the 
Ume  ot  ttie  appointment  ot  a  recdrer  to  the 
tautUnticA  ot  the  salt  In  qnestlcm.  The  six- 
year  statute  was  pleaded,  and  the  court  first 
held  ibat  no  statute  api^led.  On  a  rebear- 
ing,  bowever,  Oie  court  held  that  tbe  six- 
year  atatute  commenced  to  mn  from  the 
time  of  the  commission  of  the  wrongs  com- 
plained of.  It  yet  remains  that  more  than 
six  years  had  run  between  the  ceesatlcxi  of 
the  trust  and  the  dme  ot  the  filing  of  the 
snit,  and  it  was  altogether  unnecessary,  there- 
fore^ for  Qie  coort  to  go  farther  Uian  holding 
that  under  the  tact  of  that  case  the  six-year 
statute  ancOIed.  It  will  be  observed  further- 
more that  the  Chief  Justice  filed  a  dissenting 
opbiiim.    We  reiterate  our  statanent  that 
whether  or  not  directors  are  express  trustees 
does  not  so  mnch  concern  the  court  in  the 
Instant  case,  and  muCh  of  the  learning  of  the 
opinions  along  this  line  have  no  ai^catioa 
b>  the  parUcohir  case  now  ctmfranttng  us.  It 
Is  not  the  purpose  of  this  o^nion  to  hc4d  that 
the  statute  of  limitations  may  not  be  pleaded 
in  courts  of  eqnlty.  It  is  generally  held  that 
tbe  statute  does  not  apply  to  trusts  for  which 
there  is  no  remedy  at  law,  trusts  cognizable 
alone  in  a  court  of  equity  and  in  a  suit  di- 
rectly between  trustee  and  cestui  que  trust 
Concede  that  an  action  at  law  might  have 
been  brought  by  the  bank  in  this  case  against 
the  directors  for  any  portion  of  the  losses 
complained  of,  yet  no  such  action  could  have 
bem  Instituted  unless  the  officers  and  direc- 
tors themselTee  bad  taken  the  initiative,  and 
this,  as  a  matter  of  fiict,  would  have  placed 
tbem  In  an  attitude  of  suing  th^selves. 
When  it  la  remanbered  that  the  losses  com- 
plained ot  were  accruing  from  time  to  Ume 
over  a  period  of  nine  years,  that  the  person- 
nel of  the  board  Changed,  two  of  the  direc- 
tors being  deceased,  and  that  an  accounting 
Is  necessary,  it  is  difficult  to  perceive  how  a 
jury  could  well  dispose  of  all  questions  rais- 
ed by  the  bUl,  and  how  the  remedy  at  law 
wu  full,  adequate,  and  complete.   At  any 
rate  the  receiver  has  acted  promptly  after  his 
allotment  and  under  the  circumstances 
ibis  action  could  not  have  been  instituted 
earlier.   All  parties  in  interest  are  now  be- 
fore the  court  Even  applying  the  three-year 
statute  of  limitations  from  the  time  of  the 
death  of  Mr.  Ventress  and  Mr.  Jones,  tbe  ac- 
Otm  has  been  instituted  In  seasonable  time. 

The  application  for  this  additional  opinion 
being  now  disposed  of,  let  the  case  be  affirm- 
ed and  remanded,  to  be  proceeded  with  in  ac- 
cordance with  the  opinion  heretofore  deliver- 
ed and  the  additl<»ial  views  herein  expressed. 


J.  J.  WHITE  LUMBER  GO.  V.  McCOMB 

CITY  TURPENTINE  CO.   (Na  17556.) 
(Supreow  Court  of  tTisslsslppL  April  24, 1916.) 
Glebes  or  Coubtb  <8=»23— FEEB—CopiEfl  akd 

DUFUCATBS. 

Laws  1914,  c.  209,  amending  Laws  1912,  c. 
144,  requiring  clerics  of  drcuit  and  chancery 
courts  to  make  and  retain  cotdes,  whldi  may  be 
carbon  copies,  of  the  transcripts  of  records  cer- 
tified by  them  to  the  Supreme  Court,  does  not 
contemplate  an  allowance  of  fees  to  sucli  clerks 
for  such  copies  but  fees  wlU  be  allowed  to  the 
clerks  of  courts  below  only  for  such  copies  of 
papers  and  proceedings  as  are  actually  filed  in 
the  Supreme  Court 

[Ed.  Note.— For  other  cases,  see  Clerks  of 
Courts,  Cent  Dig.  H  83,  S4.  64 ;  De&  Dig.  «=» 
23.] 

Holden  and  Sykes,  JJ.,  dissenting. 

In  Banc.  Motion  to  retax  coeta  For  for- 
mer opinion,  we  71  South.  S.  Motion  sus- 
tained. 

raa  OUBIAM.  This  cause  was  disposed 
of  on  a  former  day,  and  we  are  now  asked 
to  tetax  the  costs  by  disallowing  one-half  of 
the  fees  claimed  by  the  clerk  of  the  court 
below.  The  record  contains  180,000  words, 
which,  at  10  cents  per  hundred,  amounts  to 
$180.  The  clerk  of  the  court  below  has  in- 
dQded  In  his  fte  bill  a  charge,  not  only  for 
the  180,000  words  contained  in  the  transcript 
but  also  for  the  180,000  contained  in  the 
copy  thereof  which  he  made  and  retained  In 
his  office  under  the  provisions  of  chapter  200, 
Laws  1914,  amending  chapter  144,  laws  1912, 
making  a  total  of  360,000  words,  whldi  at 
10  cents  per  hundred,  amount  to  $360.  We 
do  not  think  that  this  statute  contemplates 
an  allowance  of  fees  to  the  detka  of  the  cir- 
cuit and  chancery  courts  for  making  and 
retaining  the  copies,  which  may  be  carbon 
coides,  of  the  transcripts  of  records  certified 
by  them  to  this  court  thereby  doubling  the 
cost  of  a,  transcript  of  the  record  on  sppeal ; 
but,  Cjuuedlng  tor  the  sake  of  the  argument 
that  they  are  entitled  thereto,  such  fees  can- 
not be  allowed  here,  tor  the  reason  that  fees 
are  allowed  In  this  court  to  the  clerks  of  the 
courts  b^w  only  for  the  copies  of  the  papers 
and  proceedings  actually  filed  In  this  court 

Motion  sustained. 

HOLDEN  and  8XEES,  JJ.,  dissenting. 


BRAMLBttTH  et  al  V.  JOSEPH.  (No.  1782U 

(Supreme  Court  of  Mississippi,  Division  B. 
April  3,  1916.   Suggestion  of  Error  ' 
Overruhid  May  15. 1916.) 

1.  Bakks  and  Banking  9b>64(3)— Dxbkotdbs 
— Statutobt  Liabilitt. 

Although  under  the  express  terms  of  Code 
1802,  S  851,  it  was  unlawful  for  a  bank  of  de- 
posit to  lend  more  than  one-fifth  of  its  capital 
stock  to  any  one  person  or  firm,  tlw  directors 
assenting  to  sudi  loan  were  not  individually 
liable. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  |  94;  Dec  Dig.  «=»64(3).] 
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2.  Banks  and  Banking  ^35S(3)— Dibectobs 

— STATtrrOBT  LlABIUTT. 

A  creditor  or  partr  bdIds  to  reeorer  npoB 
the  Btatutorr  liability  of  a  bank  director  must 
bring  himself  within  the  express  temiB  of  the 
statutes. 

[Ed.  Note.— Per  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  S  101;  Dec.  Dig.  «=>55(3).] 

3.  Banks  and  Banking  (S=s>55(4)— Dibectobs 
— Statotobt  Liabiutt— Pleading. 

A  oomplaint  against  bank  directors  charg- 
ing upon  information  and  belief  that  notes  rep^ 
resenting  loans  in  excess  of  one-fifth  the  bank's 
capital,  made  to  a  director  after  his  resignation, 
were  eiUier  signed  or  delivered  while  he  was  a 
director,  or  that  the  loan  hod  been  agreed  on 
while  be  was  a  director,  and  tlie  notes  subse- 
quently executed,  is  not  anffidient  to  show  lia- 
bility under  Code  1906,  {  922,  imposing  indi- 
vidual liability  npon  bank  directors  authorizing 
a  loan  of  more  than  one- fifth  its  capital  stock  to 
an  oflScer  or  director;  the  bill  affirmatively 
showing  that  no  loan  was  made  during  his  di- 
rectorship while  the  statute  was  in  toece. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Gent  Dig.  i  102;  Dec.  Dig.  <S=»55(4).I 

Appeal  from  Ghancezy  Court,  Wilkinson 
County ;  R.  W.  Cutrer,  Cliancellor. 

Suit  by  I.  B.  Joeepb,  receiTer,  against  D.  C. 
Bramlctte  and  otbers.  From  a  decree  orer- 
rullng  demurrers  to  the  bUl,  defendants  ap- 
peal. Beversed  and  set  aside,  and  decree 
entered  sustaining  the  demurrers  and  dis- 
missing the  MIL 

Green  &  Green,  of  Jackson,  and  Ackland  H. 
Jones,  of  Woodville,  for  appellanta  Loagl- 
no  &  Bl<^etts,  of  Jadtson,  for  appellee. 

STEVENS,  J.  I.  8.  Joseph,  as  receiver  of 
the  bank  of  WoodviUe,  an  Insolvent  banking 
establishment,  the  estate  of  which  is  being 
administered  by  the  chancery  court  of  Wilkin- 
son county,  exhibited  his  bill  of  complaint 
in  this  cause  against  the  directors  of  the 
bank,  seeking  to  recover  losses  alleged  to 
have  been  sustained  by  rrason  of  certain 
loans  made  by  the  directors  to  Ctias.  Cohen, 
a  fellow  director,  in  excess  of  one-tlfth-  of  tbe 
capital  stock  of  said  bank.  Tbe  bill  avers 
that  the  suit  la  brought  by  authority  of  the 
chancery  court,  appointing  and  having  jnris- 
diction  of  the  receiver,  names  and  sets  out 
the  directors  serving  each  year  from  Feb- 
ruary 12,  1903,  until  January  16,  1907,  and 
details  varioiu  loans  made  to  Mr.  Cohen 
while  he  was  a  director,  and  charges  that 
the  bank  suffered  losses  aggregating  (IS,- 
132.76.  It  is  averred  in  the  bill  that  Mr. 
Cohen  was  indebted  to  the  bank  In  tbe  sum  of 
(6,000  when  he  became  a  director  for  money 
loaned  to  him ;  that  the  capital  stock  of  the 
bank  was  $20,000;  that  other  loans,  state- 
ment of  which  is  filed  as  an  exhibit  to  the 
bUl,  were  made  to  Mr.  Cohen  from  the  time 
he  was  elected  a  director  until  January  16, 
1907,  when  he  resigned  frwn  the  board  of 
directors;  and  that  at  the  time  of  his  res- 
ignation he  was  indebted  to  the  bank  in  the 
sum  of  120365.64  tor  money  so  loaned.  It 
appears  from  the  statement,  filed  as  Exhibit 


A,  that  certain  loans  were  made  Ur.  Cohen 
after  he  lesigned  as  director,  and  that  total 
payments  w  credits  aggregate  f7,819.44. 
The  bill  charges  tliat  on  or  about  January  20, 
1909,  the  officers  and  directors  of  tbe  bank 
abaodoied  all  efforts  to  collect  the  balance  ot 
yi64S2.76  tbm  remaining  due  and  unpaid, 
and  caused  to  be  entered  on  tbe  books  of  the 
bank,  in  tbe  bUla  reoelTable  account,  under 
tbe  name       "Jonas  Gain  and  othen,"  a 
charge  of  tbe  amount  then  doe;  tbiU  there- 
after Mr.  Cohen  <tfrered  a  cmqMMltiin  to  bia 
creditors  In  settlement  of  all  c^iims;  that 
this  composition  was  agreed  to  by  flte  officers 
of  tbe  bank,  and  reported  to  and  rattfled  by 
tbe  board  of  directors ;  and  that  after  mak- 
ing tbe  said  composition  the  said  Cohen  was 
fully  inscdrent   It  is  diarged  that  Mr.  Co- 
hen was  so  con^leteiy  insolvent  that,  had 
not  said  composition  been  acc^ted,  he  would 
have  filed  a  voluntary  petition  in  bank- 
mptcy.  The  complainant,  by  leave  of  court, 
filed  an  amended  bill,  which  goes  more  Into 
detail  in  listing  various  loans  made  to  Hr. 
Cohen,  and  giving  the  names  and  tenure  of 
the  various  directors,  including  the  statement 
of  the  time  served  by  Mr.  Cohen  himself,  and 
in  a  general  restatement  of  material  charges 
contained  in  tbe  original  bill.   In  addition  to 
the  detailed  account  of  all  the  Cohen  trans- 
actions with  the  bank,  the  *  amended  bill 
avers  that  the  directors  and  otUcers  of  tbe 
bank  also  loaned  to  one  Ben  Rothschild  $10,- 
900  when  tbe  capital  stock  of  the  bank  was 
only  $20,000,  and  when  the  lai^est  loan  that 
could  lawfully  be  made  any  person  out  of 
the  funds  of  the  bank  was  $4,000 ;  that  by 
reason  of  the  making  of  said  excessive  loan 
to  Rothschild  tbe  bank  suffered  a  loss,  tbe 
exact  amount  of  which  is  unknown  to  ooo^ 
plainant,  bat  which  la  in  excess  of  $3,990.67. 
The  bill  se^  to  hold  the  officers  and  direc- 
tors pers<»ially  liable  for  losses  sustained  by 
reason  of  the  various  loans  to  Mr.  Coboi,  as 
also  tbe  loss  sustained  on  account  of  tbe 
alleged  excessive  loan  to  Mr.  Rothschild.  The 
Bank  of  Woodville,  according  to  tbe  aver- 
ments of  the  bill,  is  totally  insolvent,  and  its 
receiver,  acting  under  order  of  the  court, 
claims  the  right  to  recover  from  the  direc- 
tors for  the  benefit  of  creditors  loans  made  in 
violation  of  section  851  of  the  Code  of  1S92. 
From  the  detailed  statement  of  the  loans 
made  to  Mr.  G(Aen,  It  altars  atflrmatlvely 
that  no  loan  was  made  to  him  between  Oc- 
tober, 1906,  when  the  Code  of  1906  became  ef- 
ffectlve,  and  tho  time  he  resigned  as  director. 
January  16,  1907.    It  appears  that  several 
loans  were  made  Mr.  Cohen  on  January  -i- 
1907,  after  he  had  resigned  as  a  director: 
and  the  bill,  in  a  way,  charges  upon  inf«^ 
matlon  and  belief  that  tbe  notes  representing 
these  loans  were  either  signed  and  delivered 
while  Cohen  was  a  director,  or  that  tiw  loaa 
had  been  agreed  npon  while  be  was  a  di- 
rector, and  the  notes  subsequently  executed 
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after  he  bad  •evered  his  relationship  with 
the  bank  as  director. 

Separate  and  special  demurrers  were  filed 
to  th«  ameoided  bOL  The  demnrren 
eremfled,  and  from  the  decree  OTermUng 
ttie  sereral  demurrers  to  the  whole  hill  the 
diancellor  granted  an  appeal  to  settle  the 
prindplee  of  the  cause.  For  the  purposes  of 
this  opinion  It  is  unnecessary  to  detail  the 
various  grounds  of  the  demurrers,  some  of 
whlcA  are  directed  to  the  whole  bill,  and  oth- 
ers separately  to  the  Cohen  transactions  and 
the  BotbschUd  transactlonB. 

11-S]  The  theory  of  the  complainants'  bill 
seems  to  be  that  under  section  851  of  the 
Code  of  1892,  it  is  tinlawful  for  a  bank  of  de- 
posit to  lend  more  than  one-flfth  of  its  cap- 
ital stock  to  any  one  person  or  firm,  and  that 
the  directors  assenting  to  such  loan  are  In- 
diridually  liable  to  creditors  whose  debts 
were  contracted  before  the  repayment  of  the 
money  borrowed.    It  is  certainly  true  that 
this  section  expressly  provides  that  "a  bank 
of  deposit  shall  not  loan  a  sum  greater  than 
one-fifth  of  its  capital  to  any  one  person  or 
flrin,"  bnt  the  section  does  not  expressly  Im- 
pose personal  liability  upon  the  directors  as- 
senting to  or  making  the  loan.    There  is  a 
manifest  dMTerence  between  section  851  of 
the  Code  of  1892  and  the  same  section  re- 
enacted  as  section  922,  Code  1906.   The  pro- 
vision in  the  Code  of  1892  makes  It  unlaw- 
ful for  a  bank  of  deposit  to  lend  more  than 
one-flfth  of  Its  capital  stock  to  any  one  per- 
son or  firm,  bnt  Imposes  no  penalty  for  a 
violation  of  the  law.   The  Code  of  1900,  on 
the  contrary,  does  not  forbid  a  loan  of  more 
than  one-fifth  of  Its  capital  to  any  person 
generally,  but  does  forbid  such  excessive  loan 
being  made  to  an  officer  or  director,  and  Im- 
poses personal  liability  upon  the  directors 
authorizing  the  loan.    Our  court  has  held 
that  these  statutes  are  Innovations  on  the 
common  law,  and  should  be  strictly  construed. 
In  other  .words,  the  creditor  or  party  com- 
plaining must  bring  himself  within  the  ex- 
press terms  of  the  statutes.   In  the  instant 
case  the  receiver  Is  asking  the  court  to  read 
into  section  851  a  provision  that  the  directors 
Tiolatliig  the  statute  are  personally  liable  to 
creditors  whose  debts  were  contracted  before 
the  repayment  of  the  money  borrowed.  The 
effort  here  is  to  recover  a  statutory  liability. 
TUs  is  not  a  suit  to  charge  the  directors  with 
gross  negligence  in  the  performance  of  their 
oSQcIal  duties ;  but  the  prayer  of  the  bill  Is 
bottomed  upon  the  statute  mentioned.  To 
grant  the  relief  prayed  for  would  be  to  give 
to  section  851,  Code  1892,  a  liberal.  Instead 
of  a  strict,  construction;  In  fact.  It  would 
approximate,  if,  Indeed,  it  would  not  be,  out- 
light  judicial  legislation.  We  are  not  In  this 
case  called  npoa  to  say  what  the  rights  of 
the  complainant  would  be  under  section  922, 
Code  1906,  which  expressly  Imposes  personal 
liability  upon  the  directors  for  making  au 


exoes^Te  loan  to  one  ta  tbeir  fellow  direc- 
tors. The  fads  do  not  bring  this  case  under 
the  terms  of  section  922,  Code  1906.  It  is 
true  there  le  a  stagger  at  a  showing  that  the 
directora  are  liable  nndo'  tiie  provisions  of 
the  presrait  Code  fior  the  loans  made  to  Mr. 
Cohen  January  21,  1907;  but  the  allegations 
of  the  bill  in  this  regard  are  not  suffldent. 
Even  though  Mr.  Cob^,  after  the  adoption 
of  the  Code  of  1906,  ml^t  have  resigned  as 
a  director,  with  the  express  purpose  of  be- 
ing in  poflltlcm  to  borrow  large  sums  of  mon- 
ey from  the  bank,  and  did  contract  the  loans 
menUoned  by  the  bill  of  date  Jannary  21, 
1907,  we  cannot  say  this  would  constitute 
fraud.  ,  During  the  time  from  October  1, 
1906,  to  January  16,  1907,  when  the  direc- 
tors might  have  rendered  themselves  Individ- 
ually liable  for  excessive  loans  to  Mr,  Cohen, 
the  bin  affirmatively  shows  that  no  loan  was 
made;  and,  this  being  true,  the  bill  as  a 
whole,  so  far  as  the  Cohen  transactions  are 
concerned,  states  no  cause  of  action  wliat- 
ever  against  appellants. 

What  we  have  said  .with  reference  to  the 
loans  to  Mr.  Cohen  disposes  also  of  the  com- 
plaint based  upon  the  excessive  loan  to  Mr. 
Rothschild.  This  loan  was  negotiated  while 
the  Code  of  1892  was  etfecttve;  and,  while 
it  was  made  against  the  plain  provisions  of 
the  statute,  no  statutory  liability  was  incur- 
red by  the  directors.  The  liability  did  not 
exist  at  common  law ;  but,  on  the  contrary, 
the  statute  Invoked  "is  new  and  unknown  to 
the  common  law,"  as  stated  by  our  court  in 
Avery  V.  McClure,  94  Miss.  184,  47  South.  901, 
22  U  R.  A.  (N,  S.)  256,  19  Ann.  Cas.  134.  \>  e 
are  not  called  upon  to  speculate  as  to  what 
remedy  would  be  afforded  any  Interested 
party  for  the  violation  of  section  851  of  the 
Code  of  1892.  It  Is  certain  that  the  state 
could  by  proper  proceeding  complain  at  the 
corporation  as  such.  The  evident  defect  In 
the  older  statute  has  been  cured  by  the  ad- 
ditional provisions  of  the  present  Code  as 
well  as  the  state  banking  act  of  1914.  Laws 
1914,  c.  124. 

The  decree  of  the  court  below  is  contrary 
to  the  views  here  expressed,  and  according- 
ly should  be  reversed  and  set  aside,  and  a 
decree  entered  here  in  favor  of  appellants 
sustaining  the  demnrEers  and  4*«>miftwiw|r  the- 
bilL 


METZGER  et  aL  V.  JOSEPH.    QUo.  17823.) 

(Supreme  Court  U  Mississippi,  Diviaicm  B. 
April  S.  Ifiia) 

1.  AfPKAI.  AlfD  Ebbos  ^=»1187— BBVKBSAI/— 
JURIBDICnONAI.  DancTS. 

Under  Const.  {  147,  forbidding  reversal  be- 
cause of  error  in  choice  between  equity  and  com- 
mon-law jurisdiction,  where  in  a  doubtful  case  a 
demurrer  to  a  bill  because  not  within  equitable 
jurisdiction  is  overruled,  and  the  court  has  ju< 
risdictiou  of  the  parties,  the  Supreme  Court 
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will  not  nrene  beeaiut  the  complainant  mli- 
Jndged  bis  fomm. 

[Ed.  Note^For  other  cum,  Me  Appeal  and 
Error,  Dee.  Dig.  «»1167.] 

2.  Bankb  and  BANKirra  9s»82(8V--Dxbbotob8 
— Li&BZLnr  FOB  WsonaFUL  mniaNDB— 
Actions— JuBiBDicnoM . 

A  court  of  equity,  becaase  at  its  jarisdietion 
oTer  frand  and  accountings,  has  jurisdiction  of 
an  action  by  the  receiver  of  an  insolvent  bank  to 
recover  from  directors  a  dividend  disbursed  in 
violation  of  the  express  terms  of  Code  1906,  | 
923,  forbidding  payment  of  dividends  hy  an  in- 
solvent corporation,  and  rendering  assenting  di- 
rectors liaUe  therefor. 

[Ed,  Note, — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  S  20S;  Dec.  Dig.  «=382(3).] 

5.  Banks  and  Baneinq  82(5)— Dire ctors 

—  IiIABILITT  FOB  WBONOrUIi  DIVIDENDS  — 

AoTions— Pabtibs. 

The  receiver  of  an  Insolvent  bank  may  main- 
tain a  suit  as  representative  of  all  the  creditors 
to  recover  an  illegal  dividend  from  assenting  di- 
rectors under  Code  1906,  |  923,  maUug  them 
liable  therefor,  although  the  right  of  action  is 
by  the  terms  or  the  statute  given  to  creditors. 

CBd.  Note.— For  other  oases,  see  Banks  and 
Banking,  Cent  Dig.  g  206;  Dec.  Dig.  «s»82(S).] 

4.  Banes  and  Bamkhio  ^»82(^— Dzbsotobs 

— lilABIUTT   FOB   WBOHOrUX.  DIVIDBNDB— 

Actions— Bill. 

In  a  suit  by  the  receiver  of  an  insolvait 
bank  to  recover  from  assenting  directors  a  divi- 
dend illegally  paid- under  Code  1906,  8  923,  mak- 
ing assenting  directors  liable  therefor,  the  bill 
siimciently  alleges  the  Interests  of  creditors  if 
It  chanes  that,  when  the  dividend  was  declared, 
the  hank's  stock  was  entirely  worthless,  and  its 
assets  entirely  insufficient  to  pay  creditors  or 
any  reasonable  proportion  of  such  indebtedness. 

[Ed.  Note,— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  |  206%;  De&  Dig.  «s> 
82(6).] 

6.  Banks  and  Banbxrq  ^=>50— Dibectobs— 

LlABILITT  FOB  WBONoruL  DiVIDKNDB— NA- 
TimB~"PBNAL," 

Code  1906,  {  823,  imposing  personal  liabil- 
ity on  directors  for  paylnig  dividends  when  the 
corporation  is  insolvent,  is  not  penal,  bat 
remedial. 

[Ed.  Note.— For  other  cases,  see  Banks  and 

Baoking;  Dec,  IMg.  «=950. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Penal.] 

6.  Banks  and  Banking  ^=»60 — Dibectobs' 
LiiABiLiTT— Statutes. 

Code  1906,  |  923,  imposing  personal  liability 
on  directors  for  psying  dividends  when  the  cor- 
poration is  ioBolveDt,  Is  not  repealed  as  to  banks 
by  the  state  banking  law  (Laws  1914,  c,  124), 
since  section  4S  of  the  latter  limits  implied  re- 
peal by  that  act  to  such  as  is  necessary  to  give 
It  effectiveness,  and  section  923  can  exist  with- 
out conflict  therewith. 

[Ed,  Note.— For  other  cases,  see  Banks  and 
Banking,  Dec  Dig.  ^60] 

7.  LiHiTATjON  or  AonoHB  ^3»35(3)— 'Tknal- 
TT"— Dibectobs'  Lzabilxtt  fob  vf^oHaFcii 

Dividends. 

Personal  liability  of  directors  under  Code 
1906,  g  923,  for  illegal  payments  of  dividends  is 
not  barred  by  the  one-year  statute  of  limitations 
of  Code  1906,  S  3101.  as  to  penalties;  for  such 
liability  is  not  a  penal  one. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig,  |  162;  Dec.  Dig.  «s» 
»6(3). 

For  other  definitions,  see  Words  and  Phrases, 
Elrst  and  Second  Series.  Penalty.] 


Appeal  from  Ohancar  Court,  WHkHsoa 
Coun^ ;  B.  W.  Cntrer,  Chancellor. 

Suit  by  I.  S,  Joseph,  reoeiTer,  agalsat  Au- 
gust Metzger  and  otben.  From  a  decree 
orerrnUng  demnrrers  to  the  UU*  deCendante 
appeaL  Affirmed  and  remanded. 

Green  &  Green,  of  Jackson,  and  A  H. 
Jones  and  Bramlette  &  Bramlette,  all  of 
WoodvUle,  for  appellants.  Ii<mglno  &  Bldc- 
etts,  of  Jackson,  for  appellee. 

STEVENS,  J.  This  acticm  was  instituted 
by  I.  S.  Joseph,  receiver  of  the  Bank  of 
Woodvllle,  by  a  bill  In  chancery  seeking  to 
recover  from  appellants,  as  defendants  In  the 
court  below,  a  6  per  cent,  dividend  declared 
by  appellants  as  directors  of  said  bank  at  a 
time  when  the  bank  was  insolvent  The  salt 
is  brought  by  authority  of  the  chancery  oourt 
appointing  and  having  Jurisdiction  of  the  re- 
ceiver and  the  administration  of  the  affairs 
of  the  defunct  bank.  The  bill  avers  that  ap- 
p^nts  on  the  17th  day  of  February,  1912, 
were  the  directors  of  the  Bank  of  Woodvllle; 
that  the  bank  was  at  that  time,  and  had  been 
for  a  long  ttrae,  totally  insolvent;  that  the 
directors  knew  that  the  bank  was  insolvent 
bat,  notwithstanding  this  knowledge,  that 
they  proceeded  to  declare  end  disburse  on 
said  date  a  dividend  of  5  per  cent  upon  the 
par  value  of  920.000  of  the  capital  stock  of 
said  bank,  less  the  sum  of  MS  which  was  not 
dalmed  by  or  paid  to  any  person;  that  each 
of  the  directors  assented  to  and  participated 
In  the  dedaration  of  said  dividend,  and  re- 
ceived and  accepted  their  individual  share  as 
a  stockholder,  all  In  violation  of  section  923, 
Code  1906.  It  la  averred  that  by  force  ct  the 
statute  the  defendants  are  Jointly  and  sever- 
ally liable  to  all  creditors  of  the  bank  whose 
debts  existed  on  Febrnary  17,  1^12,  for  the 
said  sum  of  f9S6,  and  that  the  complainant, 
as  representative  of  all  the  creditors,  has  the 
right,  in  Us  capacity  or  <^ce  of  recelTo:,  to 
sue  tor  and  tecorer  the  said  sam  tot  the  ben- 
efit of  ttie  creditors  entitled  thereto  and  as  a 
fond  to  be  paid  and  distributed  to  them  in 
the  administration  of  Ihe  estate,  nnder  prop- 
er supervision  ot  the  chancery  court  Bo- 
rate demurrers  were  filed  to  tlie  MU  by  the 
defendants.  Tha  demurrers  were  overruled, 
and  from  Ihe  decree  ovemiling  the  demur- 
rers, the  (^aneellor  granted  an  appeal  to  se^ 
tie  the  principles  of  the  case.  The  deannrten 
challenge  the  Jurisdiction  In  equity,  and  sab- 
mit  that  the  remedy  at  law  la  onnplete;  that 
the  Ull  does  not  state  any  c^nae  of  action; 
that  the  recelTer  has  not  the  right  to  main* 
tain  this  suit;  that  the  cause  of  action  Is 
barred  by  the  statute  of  limitation  of  one 
year  (section  3101,  Code  1906);  and  that  the 
auctions  of  the  bill  are  too  vague  and  In- 
definite, and  do  not  show  In  detail  what  cred- 
itors are  interested  nor  for  wliat  amount  tiie 
alleged  llabiUty  of  the  seventl  defendants  ex- 
ists. 
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[1]  Tbe-fint  point  ai^riied  by  coans^  Ib  the 
cwitentton  that  the  blU  seeks  to  recover  pure- 
ly a  statutory  poialty,  and  that  a  court  of 
equity  will  IK^  assume  Jurisdlctloii  of  a  suit 
to  neoTet  penaltlea.  ISm  chancdlor  OTerrul* 
ed  the  several  demurrers  to  tlie  bill,  and 
therein  BSBomed  Jurisdiction  of  tibia  cause; 
and,  aside  from  the  question  whether  equity 
has  ordinal  Jurisdiction  of  this  particular 
cana^  under  section  147  of  onr  Constitution, 
we  could  not  reverse  the  decree  of  the  chan- 
cellor, Thla  constitutional  provision  has  a 
manifest  beneficent  and  remedial  purpose  to 
aoeompUsh.  There  are  many  causes  of  ac- 
tloo  appearing  In  the  twilight  separating 
oomxnon-law  and  equity  jurlsdictlona ;  and, 
when  the  (Aancery  court  has  Jurlsdictl<m  of 
the  parties  and  has  assumed  Jurisdiction  of 
the  subject-matter,  this  ocmstltutional  provi- 
sion most  be  construed  to  mean  exactly  what 
It  says,  and  absolutely  to  forbid  a  reversal 
rimply  because  the  complainant  has  misjudg- 
ed his  forum.  Much  valuable  time  of  Liti- 
gants and  courts  Is  wasted  In  a  preliminary 
contest  over  JurlsdletlcHi  before  the  real  mer- 
its of  the  litigation  are  rea<^ed. 

[2.  S]  Aside  from  the  constitutional  provl- 
si<Hi,  however,  we  cannot  say  that  equity  has 
no  Jurisdiction  of  this  cause.  Our  cowt,  in 
the  recent  case  of  Ventreas  et  aL  t.  D.  H. 
Wallace.  Receiver,  71  South.  636.  Is  commit- 
ted to  the  holding  that  equity  has  original 
Jurisdiction  of  a  suit  on  the  part  of  a  receiv- 
er against  directors  of  a  banfc  for  gross  n^- 
Ugence  In  the  discharge  of  their  offldal  du- 
ties. We  fall  to  appreciate  why  equity  should 
not  be  a  proper  forum  for  this  action,  Insti- 
tuted by  the  receiver  of  an  Insolvent  banking 
establishment  to  recover  a  dividend  disburs- 
ed In  vlolatlcm  of  the  express  provisions  of 
the  statute,  and  when  the  fund  to  be  recover- 
ed should  equitably  be  prorated  amongst  that 
class  of  creditors  whose  debts  existed  at  the 
time  the  dividend  was  de<dared,  and  whose 
interests  are  in  a  lai^e  measure  now  repre- 
sented  by  the  receiver.  This  court  Is  commit- 
ted to  the  holding  that  the  receiver,  to  a  large 
extent,  represents  creditors  as  well  as  the 
defunct  cotporatitw,  whose  estate  Is  being  ad- 
ministered upon  by  him  under  the  direction 
of  the  court   Payne  Hardware  Co.  v.  Inter- 
national Harvester  Oo..  TO  South.  892.  The 
liability  sou^t  to  be  recovered  is  expressly 
Impo^  by  section  &2S  of  the  present  Code. 
It  provides  that  the  directors  who  declared 
and  paid  such  dividend  "shall  be  Jointly  and 
Krerally  liable  to  creditors  whose  debts  then 
existed,  to  the  extent  of  such  withdrawal  or 
dividend  and  interest"   It  Is  true  that  the 
rl^t  of  action  Is  given  to  creditors,  but  the 
liability  Is  limited  to  the  amount  of  the  divi- 
dend declared  and  paid,  and  this  constitutes 
a  single  fund  In  which  many  of  the  creditors 
bave  an  equity,  and  should  in  equity  be  pro- 
rated amongst  the  several  creditors  benefl- 
dally  Interested.    This  can  best  be  accom- 
plished in  a  court  of  equity.  One  payment  of 
this  dividend  by  the  directors  would  dis- 


charge once  and  for  all  time  the  UablUt?. 

The  declaration  of  a  dividend  vhea  a  corpo- 
ration Is  totally  InsolTent  impairs  ths  capital 
stock,  and  "such  a  distribution  of  the  assets 
of  a  corporation  is  In  tlie  nature  ot  a  fraud 
upcm  its  creditors,  and  Is  r^oMdlable  In  eq- 
uity. *  *  * "  10  Gyc.  88S.  Bfany  of  the 
courts  hold  that  the  personal  llaMUty  of  di- 
rectors for  dedarlng  dlvldoids  in  excess  of 
tiie  net  inroflts  or  surplus  cannot  be  enforced 
in  a  court  ot  law,  but  that  equity  Is  the  prop- 
er and  exclusive  fonun. 

"Equity  has  jorlsdiction  where  the  effect  of 
the  statute  is  to  create  a  common  fund  for  the 
security  of  creditors,  although  there  may  Im  a 
concurrent  remedy  at  law."  Hiompson  on  Cor- 
porations  (2d  EdJ  vol.  4.  par.  S07& 

Our  court  had  this  statute  In  review  in  the 
case  of  Kretschmar,  Becelvo:,  v.  Stone,  90 
Mies.  375,  43  South.  177,  and  in  that  case 
expressly  i4>held  the  right  of  the  receiver  to 
recover  from  stockholders  dividends  paid 
them  by  the  corporation  when  It  was  insol- 
vent It  win  be  remembered  that  the  statute 
Imposes  liability  upon  the  stockholders  who 
receive  the  dividend  as  w«ll  as  the  directors 
who  declare  and  pay  it 

[4]  In  answer  to  the  criticism  that  the 
bill  does  not  give  a  list  of  the  creditors,  or 
show  what  the  exact  amount  of  thedr  sev- 
eral (dalms  is,  It  Is  sufficient  to  say  that  the 
bill  does  charge  that  the  capital  stock  of  the 
bank  was  entirely  worthless,  and  Its  assets 
dissipated  and  so  depredated  In  value  as  to 
be  entirely  insufficient  on  the  day  the  divi- 
dend was  declared  to  pay  and  discharge  the 
claims  of  creditors,  "or  any  reasonable  pro- 
portion of  such  indebtedness."  The  equities 
of  the  various  parties  can  really  In  this  case 
best  be  detmrnlaed  and  adjudged  In  the 
cbancery  court  authorised  to  appoint  a  mas- 
ter, if  necessary,  to  take  and  state  an  ac- 
count, and  to  require  proper  probate  of  the 
claims  of  the  various  creditors  Interested. 

[5]  Counsel  argue  with  confidence  the  con- 
tention that  equity  will  not  entertain  this 
suit  to  enforce  penalties.  The  chief  criti- 
cism of  thla  argument  Is  well  answered  1^ 
Woods,  J.,  in  the  case  of  ILafayette  County 
T.  Hall,  70  Ulss.  678,  13  South.  80: 

"Equally  UDtenable  is  the  position  assumed  by 
counsel  for  appellees  that  equity  will  refuse  its 
aid  in  the  enforcement  of  penalties.  The  un- 
soQDdness  of  this  view  hes  In  the  failure  to  mark 
the  distinction  between  statutory  penalties  and 
penalties  created  by  contract  between  private 
persons.  The  latter  courts  of  equity  refuse  to 
enforce,  but  the  former,  the  expression  of  the 
will  of  the  lawmaking  power,  the  courts  of  equi- 
ty will  not  undertake  to  disregard  and  nullify 
by  refusing  thdr  aid  In  proper  caaeB." 

An  additional  criticism  Is  the  assumption 
that  the  recovery  here  sought  Is  strictly  a 
penalty.  While  this  contention  of  counsel 
Is  supported  by  respectable  authority,  in- 
cluding some  general  statements  by  our  own 
court  we  have  no  hesitancy  in  saying  that 
the  trend  of  modem  authority,  and.  Indeed, 
the  announcements  of  Mr.  Thompson  in  his 
work  on  corporations,  and  that  of  w^-  rea- 
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-floned  cBsea,  li  toward  the  condnslon  that  a 
etatate  of  the  diaracter  here  In  review  is  not 

penal  in  the  proper  meaning  of  such  term. 

"Whatever  may  be  said  of  the  penal  nature  of 
these  statutes,  tbe  cams  are  comiog  more  and 
more  to  the  proposition  that  tbey  are  not  penal 
in  the  strict  and  proper  sense  applied  to  statutes 
imposinR  punishment  for  offensea  against  the 
state.  This  term  has  evidently  arisen  from  the 
supposition  that  a  penalty  is  imposed.  With 
reference  to  their  nature  and  construction,  thct 
better,  and  undoubtedly  the  correct,  rule  is  that 
they  are  penal  as  to  their  construction,  and 
remedial  as  respects  the  creditors."  Thompson 
on  Corporations  ^d  Ed.)  vol.  2,  par.  1320. 

In  the  sense  that  tbe  liability  here  declar- 
ed "Is  new  and  unknown  to  the  common  law," 
aa  said  by  our  court  tn  Avery  v.  McClure, 
94  Miss.  184,  47  South.  901,  22  L.  R.  A.  (N. 
S.)  256,  19  Ann.  Oas.  134,  and  that  the  par- 
ty complaining  must  therefore  bring  him- 
self clearly  within  the  terms  of  the  statute, 
this  might  iKWSlbly  be  termed  a  penal  stat- 
ute, l^ils  Is  the  thought  expressed  by  our 
court  in  Manns  Mercantile  Co.  v.  Smith, 
107  Miss.  16,  64  South.  929.  Mr.  Thompson, 
in  paragraph  1330,  voL  2  (2d  Ed.),  qnotes  with 
approval  the  lan^age  of  Mr.  Morawetz 
showing  clearly  that  these  statutes  are  not, 
after  all,  really  penal.  Among  other  things 
quoted  In  this  paragraph  la  the  following  lan- 
guage: 

"Nor  is  tbe  liability  of  the  directors  under 
these  statutes  penal  in  the  sense  in  which  the 
word  'penal'  is  used  in  criminal  law ;  it  is  not  a 
penalty  or  fine  imposed  by  tbe  state  for  the  in- 
fraction of  a  public  law.  The  liability  of  the  di- 
rectors is  both  in  form  and  in  substance  a  pri- 
vate obligation,  similar  In  many  respects  to  that 
of  sureties.  It  is  imposed  by  the  Legislature 
partly  for  the  purpose  of  indudng  the  directors 
to  do  their  prescribed  duties,  and  partly  for  the 
purpose  of  seoiring  the  company's  creditors  from 
loeaes  caused  by  the  acts  of  those  who  have  con- 
trol over  the  company's  fortunes.  Tbe  statutes 
imposing  this  liability  establish  a  new  rule  of 
private  right— a  rule  which,  although  unknown 
to  the  common  law,  may  be  founded  on  sound 
principles  of  jostice  and  expediency.  The  only 
reason  why  this  liability  Is  called  penal  appears 
to  be  that  it  does  not  exist  at  common  law,  and 
is  neither  created  by  contract  nor  given  as  com- 
pensatioii  for  a  direct  and  immediate  wrong  done 
by  the  directors  to  the  creditors  of  the  com- 
pany." 

The  United  States  Supreme  Court,  In  the 
well-reasoned  case  of  Huntington  v.  Attrlll, 
146  U.  S.  657,  13  Sup.  Ct.  224,  36  I*  Ed.  1123, 
takes  up  this  subject  In  an  exhaustive  fash- 
ion, and  demonstrates  to  what  extent  the 
courts  have  broken  away  from  early  exprea* 
slons  indicating  that  tbe  liability  here  im- 
posed is  a  penalty.  Mr.  Justice  Gray,  speak- 
ing for  tbe  court,  usea,  in  addition  to  other 
«xpression8  equally  aa  atnHig,  the  ftHlowlng 
language: 

"Penal  laws,  strictly  and  propeiiy,  are  those 
imposing  punishment  for  an  offense  committed 
against  the  state,  and  which,  by  the  English  and 
American  ConstitutionB,  the  executive  of  the 
state  has  the  power  to  pardon.  Statutes  giving 
a  private  action  against  the  wrongdoer  are  some- 
times spoken  of  as  penal  in  their  nature,  but  In 
•uch  cases  It  bus  been  pointed  out  that  neither 


the  liability  imposed  nor  die  remedy  ghai  ii 
stEictly  penal." 

So  far  as  the  Interests  of  the  bank  In  this 
case  are  concerned,  the  statute  is  remedial ; 
Its  object  Is  to  antborlse  a  reixmry  ot  tbe 
money  actually  disbursed  In  yidMSaa  ot  the 
statute.  It  Is  compensation  that  the  credltora 
seek ;  and,  when  (mce  compensated,  no  mat- 
ter from  what  sonrce,  the  liability  imposed 
is  discharged.  The  pnUie,  as  sodi,  has  do 
direct  Interest  In  tiie  result 

[I]  It  is  cwtended  that  section  92S,  Code 
190^  la  r^ealed  by  chapter  124,  Laws  1914, 
known  as  the  "State  Banking  Act" ;  the  con- 
tentitm  b^ng  that  this  Is  a  penal  statute,  and 
that  tile  vartouB  provisions  of  the  state  bank- 
ing law  guaranteeing  deposits  and  iwovldlng 
for  liquidation  of  Insolvent  banks  supersede 
section  923  of  the  Code,  and  by  necessary  Im- 
pIlcatioQ  r^>eal  it  The  state  banking  law 
does  not,  however,  expKssly  repeal  secticn 
923 ;  and  section  of  the  new  banking  hiw 
declares  that: 

"No  provision  of  any  banking  law  or  other 
statute  of  this  state  shall  be  constmed  to  be 
amended,  modified  or  repealed  except  in  so  for  u 
necessary  to  permit  the  anrestrictea  operaticHi  ot 
this  act   •  •   • " 

In  our  Judgment,  section  923  can  well  exist 
and  be  effective  independently  of  and  in  addi- 
tion to  all  the  provisions  of  chapter  12i 
Laws  1914.  There  is  no  direct  or  neoessarr 
conflict 

[1]  What  we  have  said  in  reference  to  the 
penal  nature  of  this  statute  disposes  of  ttie 
contention  that  the  one-year  statute  of  limi- 
tations applies.  The  dividend  here  sougbt 
to  be  recovered  is  not  such  a  penalty  as  li 
embraced  within  the  terms  of  section  3101 
of  the  present  Code.  The  object  of  section 
923  is  to  compel  restitution  of  the  very  mooej 
unlawfully  paid  out  under  the  guise  of  & 
dividend,  and,  so  far  as  tbe  interests  of  credi- 
tors Is  affected,  is  remedial  and  compensator}-. 

"The  test  whetber  a  law  is  penal,  in  the  strict 
and  primary  sense.  Is  whether  the  wrong  aonKht 
to  be  redressed  is  a  wnmg  to  the  pabllc  or  ■ 
wrong  to  the  lodiTidiiaL  •  •  • "  Hnotlngtaa 
T.  Attrlll,  sopra. 

Under  onr  views  of  this  ease  the  demurnn 
were  properly  overruled,  and  the  decree  of 
Hie  court  below  la  accordingly  affirmed,  and 
tbe  cause  remanded,  with  leave  to  appellMti 
to  answer  within  80  days  after  receipt  of 
mandate  tif  tta  derk     tbe  court  below. 

Affirmed  and  renianded4 


SMITH  V.  WILLIAMS-BROOKD  Oa 
(No.  17287.) 

(Supreme  Court  oi  MississippL  May  10, 18l6>) 

1.  MoBTOAOEs  «=»300— Tender  op  Patukj". 

A  tender  of  the  amount  secured  by  a  mort- 
gage or  deed  of  trust  does  not  discharge  the  Hen 
evidenced  by  the  Instrument. 

[Ed.  Note.— For  other  cases,  see  Mortgage^ 
Cent.  Dig.  H  876-^:  Dec.  Dig.  «=»80a] 
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2.  MORTOAGCS  «=>S44(5)^POB!ECU>SCVK— BB- 

covKBT  or  Foasission  bt  Pubohabbb. 

In  an  action  of  imlawtiil  entry  and  detain- 
er by  tba  pnrduiKr  at  toivcIoBure  sale  under  a 
trust  deed,  evidence  bj  tlie  defendant  of  tender 
before  sale  of  the  amount  due  under  the  trait 
deed  is  iQadmissible,  since  equitable  defenaes 
caunot  be  interpmed. 

tEd.  Kote. — For  other  cases,  see  Hortgagee, 
Cent  Dig.  SS  1674.  1576.  1577 ;  Doc.  Dig.  «=» 
544<5).] 

3.  MOBTOAaU  •=9644(S)— FOBBCLOSUBE— Bb- 

oovBBT  or  Possession^Pbiua  Facie  Pboop. 
In  an  action  of  unlawful  entry  and  detain- 
er by  tbe  purchaser  under  Bale  by  nrtue  of  a 
trust  deed,  th«  plaintiff  manea  a  prima  fade 
case  by  the  introduction  of  the  trustee's  deed. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  SS  1574,  1B78,  1B77;  Dec.  Dig.  ♦» 
644(5).] 

4.  MOBTGAOES  «=»S36  —  rOBBOLOanXI  AND 

Salb—Tbhdbb. 

The  trustee  under  a  trait  deed  has  a  right 
to  f  oredoM  and  sell  the  property  notwithstand- 
ing tender  of  the  amount  doe. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  SS  1019-1023;  Dec.  Dig.  «=»336.] 
6.  Tbhdbb  <S=»18— Kebpiro  Good. 

A  tendw  imce  made  is  indfectual  for  any 
porpoie  if  not  kept  good. 

[Ed.  Note.— For  other  cases,  lee  Tender,  Cent 
dU-  H  fi5-68;  Dee.  Dig.  ^la] 

6.  OtefDBB  Patmbht  into  Coust. 

When  the  benefit  of  tender  is  cl^iimed,  the 
money  roust  be  produced  and  placed  in  the  cus- 
tody of  the  court  so  that  it  may  be  awarded  to 
the  proper  party. 

[Ed.  Note.— For  Other  caKi,  see  Tender,  Cent 
Dig.  il  79-81.  M;  Dec.  Dig.  «s>24.] 

7.  HoBTQAon  ^800  —  Tbhdbb  —  Tbubzbb 

—Cestui  Qub  Tbttst. 

Where  plaintiff  permitted  his  land  to  be 
sold  under  a  trust  deed  without  tendering  to  the 
trustee  the  amount  due,  he  cannot  defeat  an  ac- 
tion by  the  purchaser  to  recover  possession 
merely  by  showing  that  prior  to  the  sale  he  ten- 
dered to  the  cestui  que  trust  the  amount  due. 

[Ed.  Note.— For  other  cases,  see  Mortgagee, 
Cent.  Dig.  ||  876-888 ;  Dec.  Dig.  «s>30a] 

Go^  and  Potter,  JJ.,  disisiting. 

In  Banc.  Anneal  from  Circalt  Court,  New- 
ton County;  0.  I*  I><Abs,  Judge. 

Action  by  the  WUUanu-Brooke  Company 
against  W.  H.  Smitb.  Judgment  for  plalntiff, 
and  defendant  appeals.  Afllrmed. 

W.  I.  Munn,  of  Newton,  for  appellant.  G. 
H.  Banks,  of  Newton,  and  W.  C  Longmire, 
of  Itta  B^ia,  for  appellee. 

STEVENS,  J.  Williams-Brooke  Company, 
appellee  herein,  instltnted  this  action  of  un- 
lawful entry  and  detainer  against  appellant 
In  accordance  wltb  procedure  outlined  by 
chapter  147  of  the  present  Code.  From  an 
adverse  Judgment  entered  against  him  by  the 
unlawful  entry  and  detainer  court  appellant, 
as  the  defendant  In  the  proceedings,  appealed 
to  the  circuit  court,  and  upon  the  trial  of 
the  cause  on  its  merita  in  the  circuit  court  a 
pCTemptory  iustmctioa  was  granted  in  favor 
of  appellee,  as  plaintiff.  From  the  Judgment 
entered  in  pursuance  of  said  instruction,  ap- 
pellee brings  the  case  to  this  court  for  re- 


view. Appellee  Is  a  firm  doInC  m  mercantile 
bortneM  in  Newton  coanty,  and  In  the  usual 
coarse  of  Um  bnslness  aoc^ited  from  iq^pellant 
a  deed  at  tmat  to  secure  a  certain  promise 
scny  note  in  the  sum  of  (166  due  and  owing: 
by  W.  H.  Smith,  appellant,  and  his  wife, 
Rosa  Smith,  and  also  to  secure  subsequent 
advances.  The  promissory  note  was  payable 
on  or  before  Noveniber  1.  IBll.  The  deed  of 
trust  in  question  was  gtren  upon  a  mule  and 
40  acres  of  land,  as  well  as  the  entire  crop 
to  be  grown  during  the  year  1911.  Default 
having  been  made  in  the  payment  (tf  the  in- 
debtedness secured  Qie  deed  trust,  W. 
C:  Longmire^  the  trustee  named  In  the  trust 
deed,  In  pnrsoance  of  tbe  provisions  of  tlie- 
Instrument,  duly  published  In  January,  lOVi*, 
notice  of  fOTedosnre  sale,  and  cm  February' 
18, 1912,  sold  the  real  estate  at  public  auction 
In  accordance  with  law  and  tlie  provisions  of 
tlie  deed  of  trust.  Appellee,  the  benefldary, 
Ud  m  the  praoefrty  and  reodved  from  tbe 
trustee  tbe  usual  trustee's  deed.  Aniellant 
having  refused  to  surrender  possession  of  tbe 
premises  conveyed  by  tbe  trustee's  deed,  ap- 
pellee restarted  to  this  possessory  action  for 
relief.  On  tbe  trial  of  the  case  in  tlie  cir- 
cuit court  the  aroellant,  as' a  witness  in  bis- 
own  behalf,  tesUfled  that  be  had  paid  a  part 
of  tbe  indebtedn^  secured  by  the  deed  ot 
trust,  and  "offered  to  pay  the  balance."  The 
sidMtantlal  portion  ot  bis  testlmcmy  on  this 
point  Is  discloBed  by  the  record  as  having 
been  Introduced  in  the  absence  of  the  Jury, 
and  is  as  f<^ow8: 

"Q.  You  say  tbat  left  a  balance  of  $84.52?  A. 
Yes,  sir.  Q.  When  did  you  offer  to  pay  It? 
(Objection.  Objection  sustained.  Exception.)) 
A.  In  December,  1911." 

After  all  the  testimony  bad  been  Introduc- 
ed the  court  peremptorily  charged  the  Jury  to- 
find  for  the  plaintiff  and  refused  the  several 
instructions  requested  by  the  defendant.  One 
of  the  refused  instructions  was,  in  effect,  a 
statement  that,  If  tbe  Jury  believed  from  the 
evidence  that  the  defendant  in  December. 
1911,  "offered  to  pay,  and  did  make  a  legal- 
tender,  tbe  balance  due  on  the  said  deed  of 
trust,"  and  that  said  company  refused  to  ac- 
cept said  payment,  and  thereafter  instructed 
the  trustee,  W.  C  Longmire,  to  advertise  and 
sell  tbe  land  mentioned  In  the  deed  of  trust, 
said  sale  was  void.  The  evidence  falls  to 
disclose  any  irregularity  in  the  notice  of  the 
trustee's  sale.  In  the  manner  of  c(mducting 
the  sale,  or  in  making  the  sale.  The  only 
question  that  merits  consideration  Is  tbe 
contention  of  counsel  for  appellant  that,  a 
tender  of  the  balance  due  on  the  deed  of 
trust  having  been  made  to  the  benefldary 
before  the  deed  of  trust  was  foreclosed,  and 
this  tender  having  been  refused,  any  sale 
by  the  trustee  is  void  and  conveyed  no  title. 

[1]  Whatever  tbe  holding  may  be  in  other 
states  as  to  the  effect  of  a  legal  twder  opoo 
the  lieu  of  a  mortgage  or  deed  of  trust,  oar 
court  has  long  since  repudiated  the  doctrine 
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tbat  a  toider  of  Qie  amount  seciu^d  by  deed 
of  trnat  dlsduTses  the  lien  glren  and  evl- 
doiced  by  the  Instrument  Campbell,  C. 
In  tbe  case  ttf  Tlshlmingo  Savings  Iiutlta- 
tlon  T.  Bncbanan  et  aL,  60  Ulss.  496,  an- 
nounces the  views  of  the  court  as  follows: 

**We  repudiate  the  doctrine  tbat  a  tender  of 
the  sum  due  dischargea  tbe  Hen  of  a  mortgage 
or  deed  of  trust.  There  was  a  reason  for  such 
doctrine  when  a  mortgage  was  an  abaolnte  con- 
veyance of  the  estate,  if  tbe  debt  was  not  paid 
according  to  its  terms;  but  it  is  without  any 
sensible  foundation  in  the  present  view  of  mort- 
gages as  mere  securities  for  debts." 

The  right  of  the  purdbaser  ot  land  at  a 
trustee's  sale  to  maintain  this  action  of  un- 
lawful entry  and  detains  was  e^resaly  ap- 
ptoved  in  the  case  of  Maxta  t.  Howard  et 
aL,  70  Miss.  445,  12  South.  146.  Appellant's 
<riEdr  to  pay,  according  to  his  testimony,  was 
tai  December,  after  there  was  a  default  In  tbe 
payment  of  the  Indebtedness  secured  by  the 
deed  of  trust,  and  therefbre  after  breaCh  of 
the  condltlDns  contained  In  the  instrument 
itself. 

[i,  8]  The  court  heard  the  testimony  ot 
BIr.  Smlttt  In  reference  to  payment  of  a  part 
of  the  Indebtedness  and  tender  of  the  bal- 
ance, this  evidence  b^g  fully  Inquired  Into 
In  tiie  absence  of  the  Jury;  and,  after  all 
the  witness  had  to  say  on  this  subject  was 
incorporated  into  the  record,  the  court  held 
the  evidence  lnconq>^nt  on  tbe  Issue  raised 
by  the  possessory  action  here  prosecuted. 
Tbe  actltm  of  the  court  in  ezdudii^  this  tes- 
timony and  In  refusing  the  Instruction  based 
thereon  was,  in  our  Ju^iment,  correct  It 
has  been  e^ressly  held  by  our  court  that 
purely  equitable  defenses  cannot  be  Inter- 
posed in  this  action  of  unlawful  entry  and 
dettUner.  There  was  no  showing  by  Mr. 
Smith  that  the  terms  of  the  deed  of  trust  In 
reference  to  foreclosure  were  not  compiled 
with.  The  trustee,  In  m^lng  the  sale,  sat- 
isfted  the  terms  of  the  Instrument  and  the  law 
ot  the  land.  That  a  trustee's  deed  Is  prima 
fade  evidence  of  tbe  correctness  (tf  its  re- 
citals was  expressly  recognized  by  our  court 
In  Tyler  v.  Herring,  67  Miss.  169,  6  South. 
840, 18  Am..  St  Bep.  263,  and  other  adjudl- 
catUsis  of  this  court  In  the  case  mentioned 
Judge  Campbell  well  says: 

"Tbe  true  view  is  that  the  plaintiff  begins  and 
ends  with  the  burden  of  proof.  Introducing  the 
trustee's  deed,  he  makes  a  prima  facie  case.  It 
then  devolves  upon  the  defendant  to  meet  tbe 
case  tbns  made,  failing  In  which  the  plaintiff 
Is  entitled  to  recover." 

The  only  way  the  defendant  attempted  to 
meet  the  case  made  by  the  plalntlft  was  to 
show  (me  single  solitary  offer  to  pay  the 
balance  of  the  secured  debt  a  long  while  prior 
to  the  flrst  publication  of  the  notice  of  sale. 
Tbe  tender  testified  about  was  not  even  kept 
good.  In  H<Hne  Asaociatl<Hi  v.  Leonard,  7T 
Miss.  S8,  2S  South.  351,  our  court  through 
Whitfield,  J.,  said  of  the  defenses  therein 
attempted  to  be  interposed  that: 

"The  defenses  which  wonid  be  available,  if 
any,  are  equitable,  and  cannot  be  interposed 


in  this  action.  •  •  •  The  trust  deeds  are  not 
void  for  illegality ;  and,  If  it  be  true  that  th« 
equitable  derensea  can  be  sustained  by  proof — 
as  to  tbe  sufficiency  of  which  proof  we  say  noth* 
ing  now^the  appellees  may  nave  thdr  day  la 
the  appnqprlate  forum.** 

[4]  If  a  tender  after  the  day  fixed  for  pay- 
ment were  a  discharge  of  the  lien,  as  ap- 
pears to  be  tbe  holding  in  New  Yosk  and 
Michigan,  then  the  evidence  In  Oils  case 
would  perhaps  have  been  relevant  Even 
then  the  tender  should  be  hept  good,  Tnt- 
hlU  V.  Morris,  81  N.  Y.  94.  But,  if  this  ten- 
der does  not  discharge  the  lien,  as  expresaty 
held  by  our  own  court,  then  certainly  the 
trustee  had  the  right  upon  request  to  fore- 
cilose.  It  would  be  UuMmsistent  to  ludd  that 
the  braieflciary  still  baa  his  Uen,  but  does 
not  enjoy  the  right  to  have  his  lien  foreclos- 
ed. Tbere  cannot  be-a  right  without  a  rem- 
edy. If  the  beneficiary  sUU  owns  a  Uen.  he 
still  has  the  right  to  have  the  lien  foreclosed 
In  accordance  with  the  contract  ot  the  par. 
ties.  Our  court  Is  not  alrae  in  the  holding 
announced  1^^  it  in  Tlshlmingo  Savings  In* 
stltutlon  V.  Buchanan  et  aL,  supra.  Mr. 
Jones.  In  his  work  on  Mortgages  (6th  Ed.) 
par.  892,  lays  down  this  rule: 

"A  tender  of  tbe  amount  due  on  a  mort- 
gage after  'breach  of  the  condition  does  not  op- 
erate at  common  law  as  a  discharge  of  the  debt- 
or's liability.  If  a  debtor  wishes  to  extinguish 
bis  liability  for  subsequently  accruing  Interest, 
or  Is  aeekiiv  some  afllrmadva  relief,  the  tender 
must  be  kept  good,  to  avail  anything.  The  ap- 
propriate office  of  a  tender,  then,  is  to  reliere 
the  debtor  from  anbseqoently  accruing  interest 
to  preserre  tbe  right  of  redemption,  or  to  pro- 
tect him  from  tbe  costs  of  a  suit  to  redeem.*^ 

In  some  of  the  states  the  lien  of  the  mort- 
gage Is  discharged  by  a  tender,  but.  as  stat- 
ed, this  rule  does  not  obtain  in  Mississippi, 
and  In  Its  application  to  the  facts  of  any  par- 
ticular case  tbe  courts  of  those  states  giving 
such  effect  to  a  tender  are  not  In  accord. 
Mr.  Jones  In  paragraph  1891  further  says: 

"Upon  the  delivery  of  the  deed  the  porcbaser 
is  entitled  to  the  posaessioo  of  the  property,  and 
he  may  maintain  a  writ  of  entry  or  an  acdin  d 
ejectment  to  recover  it" 

And  in  paragraph  1796: 

"A  sale  under  the  power  after  a  tender  made, 
and  not  accepted,  transfers  the  legal  title  and 
possesion ;  but  tne  mortgagor  may  preserve  hia 
right  to  redeem  against  a  porcbaser  by  giving 
him  notice  before  or  at  the  sale  of  the  tender. 
Until  be  is  restored  to  the  legal  right  of  posses- 
sion by  a  decree  of  court  in  eqni^  be  can  nei- 
ther maintain  nor  defend  a  writ  of  entry  aitaipRt 
one  claiming  under  the  mortgage.  The  foredo- 
Bure  is  complete  by  the  sale  notwithstanding  tbe 
tender.  And,  unless  the  mortgagor  proceeds  in 
equity  to  redeem,  the  purchaser  is  entitled  to 
possession,  and  may  recover  It  by  a  writ  of  en- 
try, although  he  purchased  with  full  knowledge 
that  after  breach  and  before  the  sale  the  mort- 
gagor tendered  tbe  whole  amount  due  under  tbt 
mortgage." 

In  tbe  case  of  Gk-aln  et  aL  v.  McOom,  S8 
III.  431,  29  Am.  Bep.  37,  the  court  makes  this 
observation: 

"When  it  is  reflected  that  no  serious  hardabip 
is  imposed  on  a  party  making  a  tender  l>y  r*" 
quiring  him  to  keep  It  good.  It  would  seen  deai^ 
ly  unjust  under  dreumstances  ilka  those  alladad 
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to,  to  require  a  parbr  to  whom  a  tender  Ijb 
made,  after  the  day  of  payment  baa  pa8Bei}<  to 
elect  at  once  to  accept  or  reject  it,  at  the  peril 
of  loains  his  secnrit;^'  if  he  misjudgei  as  to  his 
rlghti.  An  exceptional  Instance  of  injUBtice 
that  would  result  from  Buch  a  rule  is  found  in 
facts  disclosed  by  this  record.** 

TlM  holding  of  the  IlUnoia  eoort  In  this 
case  was  expressly  approved  liy  the  Snj^wme 
Court  of  Florida  in  Matthews  et  aL  ▼.  Lind- 
say et  aL.  20  Fla.  982,  the  oonit,  among  oth- 
er things,  saying: 

'TThe  rule  pfeTailing  in  New  York  and  in 
Michican  that  a  tender  after  a  debt  became  due 
oi>eratefl  to  discharge  the  mortgage  and  to  leave 
the  mortgagee  only  a  personal  remedy  for  his 
debt  has  not  been  adopted  in  other  states." 

t5,  8]  The  universal  weight  of  authority  Is 
to  the  effect  that  a  tender  once  made  must 
be  kept  good.  On  this  point  Brlckell,  O.  J., 
in  Frank  v.  Pickens,  69  Ala.  S69,  makes  the 
following  sensible  statement: 

"The  tender  having  been  made,  there  is  a  dnty 
resting  npon  the  party  making  it  to  keep  the 
money  aafely,  ready  to  pay  it  over  whenever  the 
other  party  may  manifest  hia  wHlingness  to  ac- 
cept it  A  neglect  of  the  duty  or  disabling  him- 
self from  performing  it  is  an  abandonment  of  the 
tender.  And,  when  the  benefit  of  the  tender  is 
Calmed  In  coart,  the  money  fflnet  be  prodnced 
and  placed  in  tiie  costody  of  the  coart,  so  that, 
if  the  tender  la  adjudged  good,  the  money  may 
be  awarded  to  the  party  to  whom  it  is  then  as- 
certained to  belong  rightfully.  Smith  t.  Phll- 
Upe,  47  Wis.  202  [2  N.  W.  285]." 

If  the  defense  of  appellant  Is  made  to 
square  with  this  announcement  of  the  law, 
then  he  has  certainly  failed  to  measure  np 
to  the  requirements;  he  did  not  keep  his 
tender  good;  he  did  not  bring  the  money 
into  court ;  and  for  all  this  court  now  knows 
he  may  not  be  able  to  pay  the  balance  ad- 
mitted to  be  due. 

We  are  not  called  upon  In  this  action  to  say 
what  the  rights  of  appelant  may  be.  Xie 
might  well  have  gone  Into  equity  and  en- 
Joined  the  sale,  tendering  into  court  at  the 
time  the  amount  dne,  and  thereby  prevented 
the  very  sale  here  complained  of.  He  may 
yet  have  his  right  of  redemption  in  the  pnq;>- 
er  forum.   As  to  this  we  express  no  opinion. 

[7]  It  might  also  be  observed  that  appel- 
lant made  no  tender  to  the  tmatee  before  or 
oo  day  of  sale.  The  trustee  Is  a  disinter- 
ested party,  selected  by  the  parties  them- 
selves; He  has  a  dnty  to  perform.  If  a 
tender  of  the  correct  amount  had  been  fairly 
made  to  the  trustee,  he  coald  and  should 
have  aoeepted  the  money.  Instead  of  keeping 
good  the  tender,  aM>^hint  sits  Idly  while 
the  trastee  advertises  his  home  for  sale  and 
suffers  a  sale  to  be  concluded  and  a  con- 
veyance made.  The  deed  of  tmst,  the  solemn 
contract  of  the  parties,  should  not  and  can- 
not be  so  easily  abrogated.  So  long  as  the 
liMt  existed  the  toustee  had  the  ri^t  to  fbre- 
dose.  Having  ttw  right  to  foreclose  he  had 
the  ri^t  to  sell  In  accord  with  the  terms  ia 
the  Instrument  TUs  he  did.  There  Is  no 
showing  ct  oppression  or  fraud.  Appellee 
was  not  required  to  explain  why  the  tender 


was  refused,  because  the  court  excluded  the 
testlnumy  of  appellant,  rendering  It  unneces- 
sary for  apfpeUee  to  rebut  or  erplaln.  The 
only  particle  of  evidence  npon  which  to  predi- 
cate fraud  Is  the  testimony  of  appellant  that 
appellee  refused  his  one,  single  offer  to  pay 
in  December,  after  the  debt  was  due,  and  at 
least  a  month  before  the  trustee  began  ac- 
tion. 
Affirmed. 

COOK  and  POTTER,  JJ.  (dissenting).  Wo 
are  unable  to  agree  with  the  majority  in  this 
case.  This  action  was  begun  by  the  appellee 
under  chapter  147,  Code  of  1906— "Unlawful 
Entry  and  Detainer."  The  case  reached  the 
circlet  court,  and  the  Jury  was  directed  to 
find  for  the  plaintiff,  appellee  here,  and  from 
this  judgment  defendant  prosecuted  this  ap- 
peal. 

The  plaintiff  relied  on  a  trustee's  deed  to 
support  its  claim  to  possession  of  the  land. 
Plaintiff  was  engaged  In  the  mercantile  busi- 
ness, and  to  secure  advances  to  be  made  by 
It  to  defendant,  defendant  executed  a  deed  of 
tmst  on  the  land. 

The  record  shows  that  the  land  was  adver- 
tised for  sale  in  accordance  with  the  terms 
of  the  deed  of  trust,  and  that  appellee  be- 
came the  purchaser  at  said  sale.  The  record 
shows  that  appellant  then  omveyed  the  land 
to  a  third  party,  and  this  party,  before  the 
Institution  of  this  suit,  reconveyed  the  land 
to  appellee.  At  the  trial  the  defendant  proved 
that  he  had  paid  to  plaintiff  a  part  of  the 
Indebtedness  secured  by  the  deed  of  trust, 
and  tendered  the  balance  due  to  plaintiff  be- 
fore the  land  was  advertised  for  sale;  but 
the  defendant  refused  to  accept  same.  This 
was  not  denied.  The  court  nevertheless,  at 
the  request  of  plaintiff,  excluded  all  of  this 
evidence  as  incompetent  and  Irrelevant,  and 
Instructed  the  jury  to  find  for  plaintiff. 

So  we  have  here  this  question:  Admitting 
that  appellant  tendered  to  his  creditor  all 
that  was  due  the  creditor  npon  the  secured 
Indebtedness,  will  the  courts  permit  the  ces- 
tui que  trust  to  put  him  out  of  the  possession 
of  his  land?  The  title  of  this  land  la  not  in- 
volved In  this  proceeding,  but  nevertheless 
plaintiff  must  rely  on  his  title  deed  from  the 
trustee  to  establish  his  right  to  possession  of 
the  land.  Plaintiff  Is  a  cestui  que  trust,  and 
also  a  vendee,  and  the  charge  here  Is  that 
the  plaintiff  obtained  a  deed  to  this  land 
by  fraud  or  stratagem;  that  the  deed  ot 
tmst  could  not  have  been  foreclosed  unless 
the  conditions  were  bnAen ;  that  the  d^^d- 
ant  did  all  that  the  contract  required  him  to 
do  when  he  tendered  to  the  plaintiff  all  that 
was  due  him.  The  phiintlff  says  that  this 
question  cannot  be  adjudicated  in  this  pure- 
ly statutory  proceeding;  that  the  defendant 
must  Invoke  the  aid  of  the  chancery  court ; 
that  the  sale  by  the  trustee  snd  the  coov^- 
anoe  of  the  land  are  all  regular  m  their  fiaoe, 
and  for  this  reason  this  court  cannot  go  be- 
hind the  deed  and  inquire  into  the  good 
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fftlth  of  the  cestnl  que  traat  and  rendee.  In 
otber  words,  no  matter  how  gross  may  have 
been  the  frand  practiced  on  the  defendant, 
this  court  iB  powerless  to  grant  relief  In  this 
proceeding.  This  contention  has  the  approval 
of  our  learned  Associates. 

Has  the  right  of  the  owner  of  this  land  ex- 
pired by  the  terms  of  his  contract?  If  the 
defendant  Is  to  be  believed — and  for  the  pur- 
poses of  this  appeal  we  must  take  bla  version 
of  the  foots  as  the  absolnte  truth — the  plaln- 
titt  arbitrarily  and  unoondltlooally  refused  to 
accept  payment  ot  the  debt  secured  by  the 
deed  of  trust,  procured  the  land  to  be  adv^- 
tlsed  and  sold  by  the  trustee,  and  obtained  a 
deed  for  same.  If  a  plalntUI  may,  under  tba 
statute,  recoTer  possession  of  land  from  one 
who  has  deprived  him  of  possession  "by 
force,  stratagem,  stealth,"  why  Is  It  that  the 
party  In  possession  may  not  d^^nd  his  right 
to  remain  In  possession  against  a  person  who 
Is  seeking  to  onst  him  by  the  same  means? 

The  merdiant  was  not  authorized  by  the 
deed  of  trust  to  procore  a  sale  of  the  land 
If  t)ie  defendant  bad  paid  him  the  secured 
debt;  but  it  is  stated  by  this  court  that,  al- 
thou0i  be  refused  to  accept  tbsi^  tender  of 
payment  of  the  Indebtedness,  he  may  pro- 
cure a  sale  of  the  land,  buy  it  In,  take  a 
deed,  and  oust  the  defendant  In  a  court  of 
Justice,  because  he  has  elected  to  Invoke  a 
statutory  remedy  whereby  all  inquiries  con- 
cerning the  validity  of  his  title  are  shut  ott. 
Our  Associates  say:  Ton  have  a  remedy— 
the  chancery  court  In  this  court,  your  right 
to  hold  this  land  will  not  be  heard.  Tour 
right  to  hold  this  land  has  not  expired,  but 
you  will  have  to  go  into  another  court  for 
relief.  In  Williams  v.  Simpson,  70  Miss.  113, 
11  South.  689,  this  court  held.  In  a  proceed- 
ing like  this,  that  the  defendant  could  show 
that  the  plaintifF,  a  merchant,  had  defraud- 
ed the  state  In  Its  revenues,  by  foiling  to 
pay  his  privilege  tax,  and  that  tb»  deed  of 
the  trustee  was  for  this  reason  invalid. 

In  the  present  case  defendant  has  proven 
that  plaintiff  resorted  to  a  flank  movement — 
a  stratagem — refused  to  take  the  pound  of 
fiesh,  preferring  the  real  estate.  This  Is  the 
proof,  because  It  Is  not  denied,  but  admitted, 
for  the  purposes  of  this  appeaL 

We  And  ourselves  unable  to  approve  plaln- 
tlfTs  ideas  of  Justice  by  law.  The  remedy 
employed  In  this  case  was  not  designed  to 
settle  the  title  of  real  estate,  but  the  lack 
of  right  to  possession  may  be  shown  by  de- 
stroying the  title  deed  which  is  the  basis  of 
the  dalm  to  the  right  of  possession.  The 
right  of  defendant  to  the  possession  of  the 
land  did  not  expire  by  the  terms  of  the  con- 
tract until  he  had  defaulted  In  the  payment 
of  the  debt  secured  by  the  contract  A  de- 
foult  was  a  condition  precedent  to  the  trus- 
tee's power  to  foreclose.  The  merchant  Is 
demanding  that  he  be  put  in  possession  of 
the  land  upon  the  theory  that  there  has 
been  a  defoult  In  the  payment  of  the  debt. 


which  defoult  came  about  by  his  refusal  to 
accept  payment 

We  are  of  opinion  that  evidence  of  de- 
fendant should  not  have  been  excluded ;  that 
his  evidence  established  a  complete  defense 
to  the  action;  that  plaintiff,  when  it  asked 
that  defendant's  testimony  be  excluded,  ad- 
mitted Its  truthfulness ;  that  plaintiff  cannot 
recover  the  posse^on  of  the  land  by  the  ar- 
tifice of  refusing  to  accept  payment  of  his 
claim,  and  by  thus  obtaining  a  trustee's  deed 
to  the  land,  which  deed  forms  the  basis  of 
his  claim  to  the  possession  of  the  land. 

Much  is  said  in  the  opinion  of  the  nut' 
Jority  about  the  tend«  of  payment  not  being 
a  disduu-ge  of  the  lien.  No  one  has  sug- 
gested that  the  lien  of  the  trust  deed  was 
discharged  by  tb^  tender,  and  tibis  part  of 
the  opinion  of  the  court  merely  amounts  to 
the  utterance  of  an  undisputed  principle  of 
law  in  a  very  solemn  way,  and,  like  "the 
flowers  that  bloom  In  the  spring"  has  uoth- 
ing  to  do  with  the  caae.  The  learned  Judge 
speaking  for  the  court  says:  "AppeUanf  a  of- 
fer  to  pay,  acc(»dlng  to  bis  testimony,  was 
In  December,  after  there  was  a  default  in 
payment"  ^nie  fact  nevertheless  remains 
that  he  tendered  payment  before  the  sale, 
and  was  not  then  in  defoult  Again,  It  is 
said  that  the  defraidant  did  not  continue  Co 
make  a  tender.  We  take  It  that  It  was  not 
incumbent  vjfoa  the  defendant  to  tender  and 
[  continue  to  tendor  payment,  when  it  appears 
that  plaintlfC  arbitrarily  and  unconditionally 
refused  to  accept  payment  Tlie  law  nerer 
requires  the  doing  of  a  vain  thing.  This  Is 
not  an  equitable  defense;  It  goes  to  the  very 
heart  of  the  contract  The  plalntltTs  trus- 
tee was  without  power  to  sell  unless  there 
was  a  breach  of  the  covenant — a  defoult  In 
payment  of  the  debt  secured  by  the  con- 
tiact 

We  believe  that  every  inrindple  of  law  and 
common  Justice  was  violated  when  defend- 
ant was  not  permitted  to  tell  the  Jury  that 
be  tendered  performance  and  plaintifF  refus- 
ed to  accept  performance ;  that  he  did  every- 
thing In  his  power  to  perform.  There  Is 
nothing  peculiar  about  this  action  which  re- 
quires the  courts  to  fovor  creditors  who  are 
seeking  an  unfolr  advantage.  True,  the 
doors  of  diancery  are  wide  open  to  all,  pro- 
vided always  that  he  who  enters  there  must 
be  able  to  pay  the  price.  If  he  expects  to 
obtain  a  restraining  order.  We  can  see  no 
reason  why  this  defense  of  tender  should  be 
barred  in  this  summary  proceeding.  Let  us 
suppose  that  defendant  may  now  go  Into  the 
chancery  court ;  what  will  he  prove  to  sup- 
port his  bill  for  cancellation  of  appellee's 
deed?  Why,  of  course,  fraud,  artifice,  and 
stratagem — an  unconscionable  refusal  to  ac- 
cept payment-  to  the  uttermost  forthlng  of 
the  debt  secured  by  the  foreclosed  trust  deed. 
That  is  exactly  what  he  oCFered  to  prove  in 
this  action,  and  exactly  the  proof  plaintiff 
must  make  to  miilntain  hU  claim  to  poasei- 
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sk>n.  Appellee,  by  tbe  dedBloa  of  this  court, 
takes  sbelter  behind  his  fraudulent  trustee's 
deed,  and  by  the  eld  of  this  court  usee  same 
to  «ntee  Into  possession,  and  we  are  told 
that  the  defendant  must  go  into  some  other 
court  and  there  rocelTe  a  fair  deal,  but  In 
this  court,  selected  by  fals  adrersary.  the 
doors  of  Justice  may  not  be  unlocked.  Again 
we  beg  leave  to  dissent 

This  lioldli^  ot  our  Associates  is  merely 
the  relic  of  an  an^uic  procedure  when  Ju- 
dicial hairsplitting  was  in  fa«hlon;  and  we 
reqiectfully  submit  that  modem  courts  should 
render  Justice,  and  especially  so  when  the 
statute  applicable  here  was  not,  in  onr  opin- 
ion, designed  to  give  to  plaintiff  a  weapon 
of  offense  and  deny  to  the  defendant  the  use 
of  tbe  same  weapon  for  purposes  d^ense. 


8TAMDABD  ACX3.  INS.  CX>.  T.  BROOM. 

(Na  17984.) 
(Snpreme  Court  of  MigsiBBippl.  Division  B. 
May  15. 1916.) 
1.  InsmtANCK  ^eeSQ^AoTioira  oh  Pouct 

— EVIDBHCS. 

In  an  actioo  to  recover  on  an  accident  pol- 
icy, evidence  examined,  and  held  aufficlent  to 
warrant  a  finding  that  death  of  insured  was  the 
result  of  accident. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  SI  1556, 1719. 1721,  1722;  Dec.  Dig. 

Z  ItrsnuHCK  4s»630— Acnons  oir  Pouot— 

NonoK  Pbeoedeht. 

TTie  provlrion  In  an  accident  policy  requir- 
ing written  notice  to  the  Inanrer,  within  15 
days  after  tbe  accident  for  which  claim  is  made, 
is  void  under  Code  1906,  S  3127,  providing  that 
any  contract  chantdng  "the  limitations  prescrib- 
ed in  this  chapter"  shall  be  null  and  void. 

[Ed.  Note.— For  other  casea,  see  Insurance, 
Cent.  Dig.  S8  1309,  1316.  1317;  Dec.  Dig.  *=» 
530.] 

Appeal  from  Cironlt  Oourt,  Lowndes 
County ;  Thomas  B.  Carroll,  Judge. 

Action  by  Mrs.  Ida  Broom  against  the 
Standard  Accident  Insurance  Company. 
Judgmoit  for  plaintifF,  and  defendant  ajH 
peals.  Affirmed. 

Sturdlvant,  Owen  ft  Garnett,  of  Ocdumbns, 
for  appellant.  Jiames  T.  Harrlacm.  of  Col- 
umbus, for  ai^lee. 

POTTER,  J.  Mrs.  Ida  Broom  brought 
ndt  in  the  circuit  court  of  Lowndes  coun- 
ty against  tbe  Standard  Accident  Insurance 
Company,  a  cor[>oratlon  chartered  under  the 
laws  of  Michigan  and  doing  business  In  the 
state  of  Mississippi,  for  the  recovery  on  a 
certain  acddent  insurance  policy  held  by 
her  as  benefldary,  insuring  John  W.  Broom 
against  accidental  death  in  the  sum  of  $2,000. 

The  de<daratl{ni  sets  out  that  the  decea.sed, 
In  attempting  to  reverse  a  locomotive  en- 
gine, of  which  he  was  in  charge  as  en- 
gineer, had  tils  left  hand  thrown  violently 
against  the  corner  of  tbe  cab  and  badly 
braised,  and  that  the  Injury  to  the  hand 


caused  an  embolus  oo  tbe  base  of  his  brain 
near  the  medulla  oblongata  on  the  right 
side,  whlcb  cauud  his  death.  TbB  plaintiff 
alleged  In  her  decaaraUoa  that  Qie  insured 
had  cmnplled  with  all  tlie  requirements  of 
the  defendant  eonpany,  and  was  neiUier 
derelict  in  dutr  nor  duo^  and  tliat  the  de> 
f endant  oompany  was  therefore  indebted  to 
her  under  the  terms  of  the  policy  in  the 
sum  of  92,000.  The  policy  was  made  an  ex- 
hibit to  tlie  de<daiati<m.  The  case  was  sub- 
mitted to  the  Svrr,  and  a  vei^lct  and  Judg- 
mut  rendered  tor  tlie  idaintifl  ficor  92,00Q 
the  amooot  sued  for,  and  from  this  Judg- 
ment the  defendant  insurance  onnpany  ap- 
peals. 

[1]  TbB  Insurance  company  argues  at 
great  l»gth  that  the  tacts  in  this  case  will 
not  sustain  a  verdict  for  the  plaintiff  main- 
ly because  the  physicians  testifying  for  tbe 
plaintiff  testified  that  the  embolus  in  passing 
from  the  bruised  portion  of  the  hand  to  its 
place  of  lodgment  at  the  base  of  the  brain 
would  necessarily  pass  through  the  minute 
capillaries  In  the  lungs,  and  that  the  physi- 
cians described  the  embolus  as  being  much 
larger  than  the  minute  capillaries  through 
which  they  said  it  passed;  therefore,  it  is 
argued  their  conclusions  were  Incorrect  and 
physically  Impossible.  We  understand  from 
the  testim<Hiy  of  the  physicians  that  this 
embolus  was  a  pus  formation  and  not  a 
solid,  and  therefore  we  are  unable  to  say 
that  It  was  beyond  physical  possibility  or 
probability  for  this  small  semlliquid  sub- 
stance, loose  In  the  blood  vessels,  to  be 
driven  through  the  minute  capillaries  of  the 
lungs  to  its  place  of  lodgment  The  physi- 
cians for  the  plaintiff  testified  that  this  hap- 
pened, the  Jury  so  found,  and  we  cannot  say 
that  they  were  wrong  about  it. 

Tbe  main  contentlfH)  of  the  defendant,  how- 
ever. Is  that  the  assured,  the  said  John  W. 
Broom,  or  the  beuefldary  named  In  the 
policy,  under  the  terms  of  the  policy,  was 
duty  bound  to  give  the  defendant  written 
notice  of  any  acddent  or  Injury  to  him  for 
which  claim  against  the  defendant  ooold  be 
made  under  said  policy,  with  full  particulars 
thereof,  within  15  days  after  the  date  of 
the  accident  causing  the  loss  for  which  claim 
was  made  against  the  defendant,  and  that 
neither  the  said  John  W.  Broom,  nor  the 
benefldary  named  in  said  policy,  gave  the 
defendant  written  notice  within  16  days  pf 
his  alleged  injury  for  whkli  claim  Is  made 
against  the  defendant  under  the  terms  of 
the  policy.  This  was  set  up  by  way  of  af- 
firmative matter  under  the  general  Issue  and 
by  special  pleas  to  about  the  same  effect. 
The  plaintiff  relied  In  her  repllcatlra  and 
in  the  deTielopment  oil  her  case  upon  a 
waiver  of  this  ctrndltlon  In  the  policy,  and 
the  brief  of  the  appellant  Is  largely  devoted 
to  this  feature  of  the  case,  and  it  is  per- 
haps thoroughly  demcmstrated  by  argument 
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and  dtfttton  of  anthortty  tiiat  tiilfl  provision 
In  the  polic7t  U  valid,  was  not  walrad.  Un- 
der the  dedBloDa  of  onr  court,  however,  the 
clause  thus  under  consideration  providing 
fw  notice  at  the  accident  within  16  days 
from  the  time  ot  the  accident  Is  Invalid. 

In  the  case  of  General  Acddent,  Fire  ft 
Ufe  Assorance  Co.  v.  Walker*  9B  Miss.  404, 
06  Sontb.  61.  this  court  held  that  under  the 
piovislons  of  section  2S75  of  the  Code  of 
1906  that  a  sbnllar  danse  In  a  contract  of 
insurance  was  void.  Section  2575  of  the 
Code  of  1900  Is  as  follows: 

"No  company  shall  make  any  condition  or  atip- 
□latioD  io  its  ioBurance  contract  concerninR  tne 
court  or  jorisdiction  wherein  any  suit  thereon 
may  be  brought,  nor .  shall  they  limit  the  time 
witbin  which  such  snlt  may  be  commenced  to 
less  than  one  year  after  the  loas  or  injury,  and 
any  aucb  condition  or  stipulation  shall  be  void." 

l^ils  section  was  repealed  by  charter  223 
of  the  Acts  of  the  Legislature  of  1912.  Be- 
fore Its  repeal  tlds  section  made  it  possible 
for  an  Insamnce  company  to  so  contract  that 
Its  pdldes  of  Insurance  would  not  be  sub- 
ject to  the  general  statutes  of  limitation,  but 
by  terms  in  Its  policies  it  could  provide  for 
any  period  of  limitation  of  not  less  than 
one  year.  Upon  the  repeal  of  section  2575 
of  the  Code  of  1906,  section  S127,  a  statute 
general  In  its  tenns,  allied  to  insurance 
contracts  as  It  does  to  all  other  contracts. 
This  section  Is  as  follows : 

"ITie  limitations  prescribed  in  this  chapter 
shall  not  be  changed  in  any  way  whatsoever  by 
contract  between  parties,  and  any  change  in 
such  limitatioDs  made  by  any  contract  BtTpula- 
tion  whatsoever  shall  be  absolatdy  null  and 
void;  the  object  of  this  statute  being  to  malce 
the  period  of  limitations  for  the  various  causes 
of  action  the  same  for  all  litigants." 

There  Is  no  essential  difference  between 
the  effect  of  the  general  statute  above  set 
out  and  the  special  statute  (section  25TC) 
DOW  repealed  The  Interpretation  applir 
cable  to  section  2575  is  Just  as  applicable  to 
section  3127.  The  only  difference  between 
the  two  statutes  Is  that  section  2575  was 
applicable  to  insurance  contracts  ulone, 
while  section  S127  Is  a  general  statute  ap- 
plicable to  all  contracts,  Including  Insurance 
contracts,  since  the  repeal  of  section  2575  of 
the  Code  of  1906.  Following,  therefore,  the 
decisions  of  this  court  In  the  cases  of  Dod- 
son  V.  Western  Union  Telegraph  Co.,  97  Miss, 
101,  52  South.  693,  Illinois  Central  R.  B,  Co. 
V,  Jordan,  66  South.  406,  and  Assurance  Co. 
V.  Walker,  99  Miss.  404,  55  South.  51,  we 
conclude  that  the  16-day  notice  clause  In 
the  policy  under  eoulderatioa  Is  vdd. 


BOYD  ft  BRADSHAW  v.  BOARD  OV 
SCPRS  OF  CHICKASAW  COUN- 
TY.  (No.  18160.) 
(Supreme  Court  of  HisalBslppi.  Hay  16,  1916.) 

Appeal  from  Circuit  Court,  OUckasaw  Coun- 
ty: H.  K.  Mafaon,  Judge. 

Action  between  Boyd  &  Bradshaw  and  the 
Board  <tf  Bupervisors  of  Ghidusaw  County. 


From  the  judgment,  Boyd  ft  Bradahaw  appeiL 

Affirmed. 

W.  D.  ft  J.  R,  Anderwm,  of  Tupelo,  far  ap- 
pellants. R.  J.  West,  of  Okolona.  and  J.  B. 
Harrington,  of  Houston,  for  appellee. 

PER  CURIAM.  Affirmed. 


BANK  or  DECATUR  v.  BOBINSOll  st  U. 

(No.  17716.) 
(Supreme  Court  of  Mississippi.   May  15,  1916.) 

Appeal  from  Circuit  Court,  Lauderdale  Coun- 
ty: J.  L.  Buckley,  Judge. 

Action  between  the  Bank  of  Decatur  and 
W.  B.  Robinson  and  othera.  From  the  judg- 
ment, the  Bank  appeals.  Affirmed. 

V.  W.  Gilbert  and  W.  W.  Vennble.  both  of 
Meridian,  for  appdlant  BasUn  ft  Wilboom,  of 
Meridian,  for  appellees. 

PER  CURIAM.  Affirmed. 


FLYNT  V.  ROTAI/S.    (No.  17584.) 
(Supreme  Court  of  Mlssisdppl.  May  16, 1916.) 

Appeal  from  Circuit  Court.  Lauderdale  Coun- 
ty; J.  L.  Buckley,  Judge. 

Action  between  Dr.  S.  B.  Flynt  and  Dr.  T. 
E.  Royals.  From  Qie  judgment,  plaintiff  ap- 
peals. Affirmed. 

W.  W.  Vecable  and  F.  K.  Ethridge,  both  of 
Meridian,  for  appellant.  R.  F.  Cochran  and  A. 
S.  Bozeman,  both  of  Meridian,  for  appellee. 

PER  CURIAM.  Affirmed. 


MOODY  V.  MOODY  et  aL    (No.  17919.) 
(Supreme  Court  of  Mississippi.   May  16,  1916.) 

Appeal  from  Chancery  Court,  Pontotoc  Coun- 
ty :  T.  L.  Lamb,  Chancellor. 

Action  between  Mrs.  P.  E.  Moody,  administra- 
tor, and  W.  R.  Moody  and  anotiier.  From  the 
judgment,  the  administrator  appeals.  Affirmed. 

Fontaine  ft  Fontaine,  of  Pontotoc,  for  appel- 
lant. AlitcheU  &  Bobereon,  of  Pontotoc  for 
appdlees. 

PER  CURIAM.  Affirmed. 


GEORGETOWN  MERCANTILE  CO.  v.  J.  B. 

ft  E.  O.  SMITH.   (No.  17923.) 
(Supreme  Court  of  MissisBippl.   May  15,  1916.) 

Appeal  from  Circuit  Court,  Copiah  County; 
J.  B.  Holden,  Judge. 

Action  between  the  Georgetown  Mercantile 
Company  and  J.  B.  ft  E.  O.  Smith.  From  the 
judgment,  the  Company  appeals.  Affirmed. 

H.  J.  Wilson,  of  Hazlehurst,  for  appellant. 
R.  N.  ft  H.  B.  Miller,  of  Haslehurat,  for  appel- 
lees. 

PER  OUBL&M.  Affirmed. 


MERIDIAN  &  M.  R.  CO.  v.  HARRI& 
(No.  17684.) 
(Supreme  Court  of  Mississippi.  May  16^  1916.) 

Appeal  from  Circuit  Court,  Laodehlsle  Oonn- 
ty:  J.  Lk  Buckley,  Judge. 

Action  between  the  Meridian  ft  Memphis  Rail- 
road Company  and  R.  B;  Harris.    Wnm  the 
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iudsment,  flw  Bailroad  Compan;  appeals.  Af- 
firmed. 

Neville,  St<me  &  Carrie,  of  Meridian,  for  ap- 
pellant V.  W.  Gilbert;  of  Meridian,  fw  ap- 
pellee. 

PBB  CUBIAM.  AfflrnimT. 


STRICKLAND  t.  PLANTERS'  LVMBEB 
CO.    (No.  17909.) 
(Sapreme  Court  of  MisiisBlppL  May  10,  1916.) 

Appeal  from  Circuit  Court,  Wadilngtui  Oonn- 
t7 :  F.  E.  Everett,  Judge. 

Action  between  J.  L.  Strickland  and  the 
Pluiter^  Lumber  Ctonpanj.  IVom  the  jndg- 
ment,  StrlcUand  appeals.    Appeal  dismisaed. 

Boddie  &  Fariah,  of  Greenville,  for  appellant 
Percy  Bell,  of  Greenville,  for  appellee. 

PBB  CURIAM.  Appeal  diamiued. 


WEBSTER  v.  STATE.    (No.  186ia) 
(Supreme  Court  of  Miesiasippi.   May  16, 1819.) 

Appeal  from  Circuit  Court,  Lauderdale  Coun- 
ty:  W.  W.  Venable,  Judge. 

Amelia  Webeter  waa  ccoiTleted  of  nnlawfol 
retailing,  and  appeals.  Affirmed. 

F.  K.  EtbridKe,  of  Meridian,  for  appellant. 
Boaa  A  C<dlinB,  Atty.  Gea,  for  Hie  Stat& 

PEB  CURIAM.  Affirmed. 


BOTD  et  aL  V.  AT^AMA  &  V.  R.  CO. 
(No.  17286.) 

(Supreme  Court  of  Mississippi,  Diviaion  B. 
May  U,  19ia) 

On  suggestion  of  error.    Suggestion  of  error 
overruled. 
For  former  opinifflu,  see  71  South.  164. 

COOK,  P.  J.  Appellants  in  tiielr  brief  in- 
sist that  we  have  necessarily  overruled  Dyche 
V.  Railroad  Co.,  79  Miss.  367,  30  South.  711, 
and  Railroad  Go.  v.  Byrd,  89  Miss.  808,  42 
South.  286,  in  the  opinion  affirming  this  case. 
There  are  some  expressions  in  the  opinion  of 
the  court  in  the  last-named  case  that  mi^ht 
lead  to  this  conclnsion,  but,  we  think,  the  opin- 
ion, applied  to  the  facts  of  the  case  there  under 
review,  does  not  conflict  with  the  opinion  in 
the  present  case.  In  the  Byrd  Case  there  was 
evidence  showing  that  the  train  waa  overcrowd- 
ed and  the  passenger,  for  this  reason,  was  forced 
to  ride  on  the  ^anorm;  that  the  train  was 
ninoiDg  around  a  curve  not  in  perfect  condi- 
tion, and  the  court  held  that,  if  there  waa  uegli- 

tenoe  in  the  operation  of  the  train,  it  was  the 
u^  frf  the  ndlroad  company  to  carry  Byrd  to 
a  place  where  he  could  rMeive  proper  treatment 
In  the  present  case  the  evidence  excludes  any 
theory  at  negligence  on  the  part  of  the  railroad 
company.  It  ia  evident  that  the  demented  pas- 
senger fell  from  the  train,  or  jumped  from  the 
train,  at  a  moment  when  his  caretaker's  atten- 
tion was  withdrawn  from  his  charge.  In  the 
Dyche  Case  the  railroad  company  aaaumed  the 
charge  of  the  passenger,  and.  having  done  ao, 
this  vcart  held,  "it  was  charged  with  the  duty  of 
common  humanity."  The  principle  announced 
in  the  Dycbe  Case  baa  no  appbcation  to  the 
present  case— there  is  a  marked  difference  in 
the  facts  of  the  two  cases.  In  the  present  case 
no  negligence  is  shown,  or  suggested  by  the 
record;  and  the  railroad  company  was  under 
M  duty  to  take  charge  of  the  passenger,  and 
it  did  not  take  charge  of  him.   In  the 


Case  there  was  no  negligence  which  contribut 
ed  to  the  injury,  but  the  railroad  company  did 
take  charge  of  the  injured  man. 
Suggestion  of  error  overruled. 


INZER  T.  McDANOBU    (Na  1793K) 
(Supreme  Court  of  MladsrippL  May  U,  IfilSO 

Appeal  from  Chancery  Court  Pontotoc  Coun- 
ty; T.  L.  Lamb,  Chancellor. 

Action  between  J.  W.  Inzer  and  J.  R.  Mc- 
Daniel.  From  the  judgment  Inzer  appeals. 
Affirmed. 

Fontaine  A  Fontaine,  of  Pratotoc,  for  ap- 
pelant Mitchell  ft  Roberson,  of  Pontotoiv  for 
appellee. 

PER  CURIAM.  Affirmed. 


INZER  T.  OONLEB.   (No.  17986.) 
(Supreme  Court  of  Mlsriaripid.  May  15, 1916.) 

Appeal  from  Chancery  (Tourt  Pontotoc  Coun- 
ty: T.  L.  Lamb,  Chancelior. 

Action  betwem  J.  W.  Inzer  and  R.  I*  CoDle& 
From  the  judgment  Inzer  appeals.  Affirmed. 

Fcmtaine  ft  Fontaine  of  Pontotoc,  for  ap- 
pellant Mitchell  ft  Roberson,  of  Pontotoc^  tot 
appellee. 

PBB  CURIAM.  Afflrmed. 


MOSES  T.  STATE.    (No.  18577.) 
(Supreme  Court  of  Misaiasippl.   Bfay  15, 1916.) 

Appeal  from  Circuit  Court  lancoln  County; 
J.  B.  Holden,  Judge. 

Bell  Moses  was  convicted  of  unlawful  retail- 
ing, and  appeals.  Affirmed. 

Brennan  ft  Boothfk  of  Brookhaveo,  for  appel- 
lant Ross  A  CoUina,  Atty.  Gen.,  for  the 
Stat& 

PER  CURIAM.  Affirmed. 


MOSES  T.  CITY  OF  BROOEHAYEN. 
(Na  1867&) 
(Supreme  Court  of  Mlsslsrippt  May  15, 1916.) 

Apoeal  from  Circuit  CJourt,  Llneoln  County; 
J.  B.  Holden.  Judge. 

Charley  Moses  was  convicted  of  selling  intox- 
icating liquor  in  violation  of  an  ordinance  of  the 
City  of  Brookhaven,  and  appeals.  Affirmed. 

Brennan  &  Boothe,  of  Brookhaven,  for  ap- 
pdlant  A  A  Cohn,  of  Brookhaven,  for  ap- 
pellee. 

PEB  CURIAM.  Affirmed, 


ALABAMA  ft  V.  B.  00.  T.  HILL.* 
(No.  17786.) 

(Supreme  Court  of  Mlsaiaalppi.  May  16^  1916.) 

Appeal  fKKu  Circuit  Court  Newton  Ooun^; 
A  J.  McLaurin,  Judge, 

Action  between  the  Alabama  ft  Vlcksburg 
Railroad  Company  and  Minnie  Hill.  From  the 
judgment  the  Railroad  Company  appeals.  Af- 
firmed. 

B.  &  ft  J.  H.  Thompson,  of  Jackscm,  for  ap- 
pellant Byrd  ft  Byrd,  of  Newton,  for  appellee, 

PER  CURIAM.  Aiirmed. 

'SutiMtlon  of  error  overruled  Jane  U.  191S. 
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WIIMOT  T.  BOARD  OF  SXTFES  OF  BOM- 

VAR  COUNTY.    (No.  17487.) 
(Supreme  Gonrt  of  Mississippi.   May  15,  1916.) 

Appeal  from  Chancer;  Court,  BoliTar  Coun- 
ty: M,  El  Denton,  Chancellor. 

Action  between  Mrs.  S.  O.  Wllmot  and  the 
Board  ot  Snperrisors  of  Gk^var  County.  Prom 
the  judgment,  Mrs.  Wilmot  appeals.  Affirmed. 

G.  G.  Lyell,  of  Jackson,  Cutrer  &  Johnston,  of 
Clarksdalc,  Mayes  &  Mayes,  of  Jackson,  and 
Somerville  &  SomerviUe,  of  Cleveland,  for  ap- 

SBllaoL  W.  G.  Hardee,  Charles  Clark,  and  D. 
.  Allen,  Jr.,  all  of  Qerdand,  for  apiwllM, 

PERCURIAH.  Affirmed. 


ABHBT  et  bL  ▼.  PARK  et  aL  (No.  17814.) 
(Supreme  Court  of  Ifissisaippl.   May  16,  1910.) 

Appeal  from  Chancery  Court,  Chickasaw 
County;  J.  Q.  Kobins,  Chancellor. 

Action  betwe«i  R.  L.  Ashby  and  another  and 
Elbert  Park  and  others.  From  the  judgment, 
parties  first  mentioned  appeaL  Affirmed. 

Joe  H.  Ford,  of  Houston,  for  appellants;  N. 
W.  Bradford,  of  Houaton,  for  appelleea. 

PESCtrBIAlL  Affirmed. 


TnXAOB  OF  SCOBEY  r.  BATIiBT. 
(No.  17857.) 

(Snpreme  Conrt  of  IdiBadBalp^.  Haj  IS^  1916.) 

from  Circuit  Court,  Talobuha  Gonn- 
A.  Taylor,  Judge. 

n  between  the  Vulaffe  of  Scobey  and  T.  J. 
Bailey.  From  the  judgment,  the  village  appeals. 

Affirmed. 

Creekmore  &  Stone,  of  Water  Valley,  for  ap- 
pellant  J.  G.  McGowen,  of  Water  Valley,  for 
apptilee. 


Action  I 


PER  CURIAM.  Affirmed. 


IliUNOIS  CENTRAL  R.  CO.  r.  BURKHAL- 
TEB.    (No.  17848.) 

(Supreme  Court  of  Miadsslppi.  Maj  16^  1916.) 

Appeal  from  Qrcuit  Court,  Tallahatchie  Coun- 
ty :  J.  B.  Echols,  Judge. 

Action  between  the  Illinois  Central  Railroad 
Company  and  C  P.  Burkbalter.  From  the 
judgment,  the  Railroad  Company  appeals.  Af- 
firmed. 

Mayei,  WdlsJWv  &  Sanders,  of  Jackwn,  for 
appeuant.   J.  H.  Caldwell,  of  GharleBton,  for 

appellee.  , 

PER  CURIAM.  Affirmed. 


MISSISSIPPI  BRNEPICTAL  INS.  CO.  v. 
MILLER.    (No.  17716.) 

(Supreme  Court  of  Mississippi.   Blay  15.  1916.) 

Appeal  from  Circuit  Court,  Warren  Conntr; 
H.  C.  Mounger,  Judge. 


Action  between  the  Mississf 
■uranee  Company  and  J.  M.  J 


it  Benefidal  In^ 
ller.   SVom  the 


judgment,  the  Inaurance  Company  appeals.  Af- 
firmed. 

Anderson,  VoUor  &  KeUr.  of  Tleksbn^  tot 
appelant  Bmnfiil,  Hlraoh  ft  OrUUh.  of  Viek*- 
buiv.  for  appdlee. 

PER  CURIAM.  Affirmed.. 


BARTON-PARKER  MANUFACTDRINa 
00.  T.  WALKER  &  NORMAN. 
(No.  1S161.) 
(Supreme  Court  of  Miesissippl.  May  18, 1916.) 

Appeal  from  Circuit  Court,  Lee  County; 
Claude  Clayton,  Judge. 

Action  between  the  Barton-Parker  Hanufoe- 
tnring  Company  and  Walkor  &  Norman.  From 
the  indnnent,  the  couvany  appMli.  ^peal 
dismissed. 

Mitchell  &  CJlayton,  of  Tupelo,  for  appellnnL 
W.  D.  &  J.  R.  AndersiMi,  of  Tupdo,  for  appel- 
lees. 

PER  CURIAM.    Appeal  dlwniiwid. 


POPLARTILLE  SAWMILL  00.  «C  aL  r. 
LOTT.  (No.  17917.) 
(Supreme  Oonrt  of  MiaMppL  May  10.  me.) 

Appeal  from  Circuit  Ooort,  Pearl  IUtw  Coun- 
ty ;  A.  E.  Weathersby.  Jodga 

Action  between  the  Poplarrille  Sawmill  Com- 
pany and  others  and  W.  H.  Lott.  From  the 
judgment,  the  parties  first  mentioned  appeal. 
Affirmed. 

J.  M.  Shlnr^  of  Foidanille.  for  appellants. 
Tally  ft  Mayson,  of  Hattlesburg,  and  Hall  ft 
Ual^  of  C(dumbUi,  for  appellee. 

PER  CURIAM.  Affirmaa. 


STATE  ex  reL  KING  et  ll  t.  PEAROB, 
Judge.    (4  Dir.  443.) 
((3ourt  of  Appeals  of  Alabama.   F^.  10,  1916. 
Rehearing  Denied  April  4,  1916.) 

1.  ABATEWEnX  AND  RXTXTAL  C=a48.  71  — 
DEAtH  OF  PaBTT-^TOIOCON  LAW— STATUn. 

At  common  law  and  in  cither  a  real  or 
personal  action  the  death  <tf  either  party  pat 
an  end  to  the  action,  and,  if  the  cause  of  actien 
survived,  a  n«w  suit  might  be  brought,  in  the 
case  of  the  death  of  the  plaintiff,  ay  ma  per- 
sonal representatiTe ;  the  right  to  revive  and 
continue  an  original  suit  is  statutory. 

[Ed,  Not& — For  other  cases,  see  Abatonent 
and  Revival,  Cent  Dig.  |§  246,  368-376;  Dec. 
Dig.  <^948,  71-1 

2.  Abatehzrt  and  Rbtital  «»60  —  CON- 
areucTion  or  STATDTB^^PaoviBioirB  m  Pau 
Materia. 

Code  1907,  |  2496,  providing  that  all  per- 
sonal actions  survive  in  favor  of  the  personal 
representative,  section  2497,  providing  ttiat  real 
actions  survive  in  favor  of  the  heira,  devisees, 
or  personal  representatives,  and  section  2409, 
providing  that  no  action  shall  abate  by  the  death 
or  other  disability  of  the  plaintiff  or  defend- 
ant, if  the  cause  of  acCifm  survives,  and  that  it 
must  be  revived  in  the  name  of  the  legal  repre- 
sentative of  the  deceased,  his  successor  or  party 
in  interest,  being  in  pari  materia,  must  be  con- 
sidered together. 

[Ed.  Note.— For  other  caseo.  aee  Abatement 
and  Revival,  Cent  Dig.  H  24eP^T;  Dee.  Dig 
«3>5a] 


^saFov  other  cases  sea  same  topio  ud  KBY-NUMBBR  In  all  Key-Nnmberad  Dicaste  ana  Xataes 


Digitized  by  Google 


AU4 


STATB  T.  PEABOK 


657 


ABATBaVT  AND  RBVIVAI,  «S>63,  72(6)  — 
AOHONS  OH  C3ONTBA0T  —  "LBGAL  RbPHB* 

bektativk"— His  "Succesbob"— "Pabtt  in 

Ihtkmest." 

Under  wdi  prorUoiiBt  an  ftcnon  od  con- 
tract or  a  person^  acti(m,  upon  the  death  of 
the  plaintiff,  Burvivea  in  tevor  of  the  perBonal 
T^prenentative ;  the  terms  "legal  representa- 
tive."  "tuA  sncoesBor."  and  "party  in  mtn^t," 
having  reference  to  the  persmial  re^ruentativ^ 
ot  the  deceased,  who  is  the  only  proper  or  neces- 
aary  party. 

[Ed.  Notifc— For  other  cflBCS,  see  Abatement 
and  Benval,  Cent.  Dig.  H  251,  2S2,  S85;  Dec. 
Dig.  «=»53.  72(6). 

For  other  defimtiona.  see  Words  and  Phrases, 
First  and  Second  Series,  Interest;  Legal  Rep- 
resentative; SucccBsor.] 

4.  Abateheitt  and  Revitai.  Bjxcir- 

umar  «3>30— Kioht  or  Heibs. 

Under  audi  provisions,  an  action  to  try 
title  or  to  recover  the  possession  of  lands,  on 
the  death  of  the  plaintiff,  survives  in  favor  of 
the  heirs,  as  well  as  the  personal  representa- 
tive,  and  may  be  revived  in  the  name  of  either 
the  heirs  at  law  or  the  peraooal  represoitative. 

FEd.  Note.— For  other  cases,  see  Abatwieut 
and  Revival,  (Tent.  Dig.  H  380,  381.  388;  Dec. 
THg.  ^72(3);  Ejectment,  Gent.  Dig.  f  118; 
Dec.  EHg.  «=>80.] 

B.  MaITDAUUB  «=:>169  — pBOOBEDinCM  — Fm- 
TION— DlSUIBSlAL. 

A  petition  for  mandamus  for  permissiooi  to 

revive  on  action  on  contract  as  hdrg  at  Uw  of 
the  original  plaintiff,  not  maldng  a  case  enti- 
tling petitionon  to  the  relief  prayed,  would  be 
dismissed  without  the  issue  of  the  rule  nisi. 

[Bd.  Note. — ^For  other  cases,  see  Mandamus, 
Cent  Dig.  S  376;  Dec.  Dig.  <@s>160.] 

I 

Petition  by  the  State  of  Alabama,  on  the 
relati<m  of  H.  B.  King  and  others,  for  man- 
damus to  require  revisal  of  a  suit  In  the 
names  ot  relators  as  heirs  at  law  of  W.  C 
King,  deceased,  who  was  the  original  plain* 
tur.   Petition  dented. 

W.  C.  King  began  his  suit  In  the  circuit 
court  against  J.  M.  Deas  and  C.  T.  Harris,  to 
recover  (tf  them  the  sum  <ft  $900,  the  basis  of 
the  suit  being  that  Oiey  were  agents  of  the 
Laha^  Insurance  Company,  of  Pennsyl- 
vania, and  as  such  agent  made  a  contract 
vlth  W.  O:  King,  for  and  on  behalf  of  the 
tahoska  Insurance  CcHuj^any,  to  Insure  a 
framed  dwelling,  and  that,  at  the  time  said 
contract  was  made,  said  insurance  company 
was  a  foreign  corporation,  and  not  qualified 
to  do  bnslneas  In  Alabama,  and  that  the  loss 
of  1900  was  SDstalned  on  said  contract. 
Pending  the  suit,  W.  C.  King  died,  and,  as 
no  debts  were  owing,  no  administration  was 
bad  on  his  estate,  and  the  relators  here,  each 
being  over  the  age  of  21  years,  son^t  to 
have  the  suit  rerlved  in  their  name.  The 
omrt  denied  the  order,  and  they  applied  for 
taandamos. 

Farmer  ft  Fanner,  ot  Dotban,  tat  i^pel- 
lantL  W.  I*  Lee,  <xC  ColDmbia,  for  appellee. 

BBOWN,  J.  Section  2406  of  the  Code  pro- 
vides: 

"All  actions  on  contracts,  express  or  implied: 
an  persosal  aedons,  except  for  injuries  to  the 


reputation,  survive  in  favor  of  and  against  tiie 

personal  representative." 

Section  2407  provides: 

"Real  actions  to  try  the  title,  or  for  the  re- 
covery of  the  possession  of  lands,  and  actions 
for  injuries  to  lands,  survive  in  favor  of  the 
heirs,  devisees,  or  personal  repreBentative&  and 
against  heirs,  devisees,  tenants,  or  persimal  r^- 
resentatiTei^  according  to  their  ncpecttTe 
rights,"  etc. 

Section  2490: 

"No  action  abates  by  the  death  or  other  dis- 
ability of  the  plaintiff  or  defendant,  if  the  cause 
of  action  survive  or  continue;  but  the  same 
must,  on  motion,  within  twdve  months  there- 
after, be  revived  in  the  name  of  *  *  *  the 
legal  representative  of  the  deceased,  his  suc- 
cessor, or  party  in  interest,"  etc. 

[1]  At  common  law,  whether  the  action 
was  real  or  pers<Kia],  the  death  of  either  par- 
ty put  an  end  to  the  suit ;  and,  if  the  cause 
of  action  survtved,  a  new  suit  might  be 
bron^t,  in  the  case  of  the  death  of  the 
plalntitr,  by  his  personal  representative.  1 
Cyc.  47,  A.  To  avoid  the  necessity  of  allow- 
ing a  suit  to  abate  under  such  conditions, 
these  statutes  were  enacted,  providing  a 
course  of  procedure  for  continuing  the  <Hrlg- 
Inal  suit  to  final  judgment  on  the  merits. 
Evans  V.  Welch,  63  Ala.  260.  Otherwise  stat- 
ed, the  right  to  revive  and  continue  the  orig- 
inal suit  Is  statutory.  1  Cyc.  48;  Ctonld  v. 
Carr,  33  Fla.  623,  16  South.  269,  24  L.  R.  A 
130;  Neal  v.  Haygood,  1  Ga.  614;  In  re 
Palmer,  116  N.  Y.  493,  22  N.  E.  221 ;  Green  t. 
Watklns,  6  Wheat  200,  B  L.  Ed.  256. 

[2-4]  These  statutes,  being  In  pari  materia, 
must  be  construed  together;  and,  when  so 
construed.  It  is  dear  that  in  actions  on  con- 
tract and  all  personal  actions.  If  the  plaintiff 
dies  and  the  cause  of  action  survives,  the  no- 
tion survives  in  favor  of  the  personal  repre- 
sentatlve.  Wynn,  as  Adm'r,  t.  Tallapoosa 
County  Bank,  168  Ala.  492,  53  South.  228. 
In  such  actions  the  tenns  "legal  representa- 
tive," "his  successor,"  and  "party  In  Inter- 
est," have  reference  only  to  the  personal  rep- 
resentative of  the  decased,  and  such  perscm- 
al  representative  is  the  raily  proper  or  neces- 
sary party.  Thompson  v.  Lee,  31  Ala.  292. 
In  actions  to  try  the  title  to  or  recover  the 
.possession  of  lands,  on  the  death  of  the  plain- 
tiff the  action  survives  In  favor  of  the  heirs 
as  well  as  the  personal  representattve,  and 
the  action  may  be  revived  in  the  name  of  ei- 
ther the  heirs  at  law  or  the  personal  repre- 
smtatlve.  Rowland  &  Helfner  v.  Ladlga's 
Heirs,  21  Ala.  9;  Jordan  v.  AbercromUe,  15 
Ala.  680;  Leatherwood  et  al.  v.  Sullivan  et 
al.,  Ex'rs.  81  Ala.  458,  1  South.  718;  Espalla 
T.  Gottschalk,  96  Ala.  268,  10  South.  75S;  1 
Cyc.  89(11). 

The  order  of  the  circuit  court  overruling 
the  petitioners'  motion  to  revive  in  the  names 
of  petitioners  as  the  only  heirs  at  law  of  the 
deceased  plaintiff  was  correct 

[I]  The  petition,  on  Its  face,  not  making 
a  case  entitling  the  petitioners  to  the  relief 
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(All. 


prayed,  the  petition  will  be  diamlssed  without 
the  Issue  of  the  rule  ntsl.    26  Cjc  471; 
Moore  t.  Waco  Bnlldins  Aae'n.  92  Tex.  265, 
47  S.  W.  716. 
Petition  dismissed. 


HABTSBLL  t.  TDRNBR.    (8  Dir.  m) 
(Supreme  Court  of  Alabama.    April  6,  1910.) 

1.  CONTBAOTB  «=»171(3)  —  FaTLUBK  TO  Pm- 

VOBM— Right  or  Recovebt. 

Where  plalntUTs  contract  to  drive  a  well 
was  entire,  and  he  failed  to  fully  and  substan- 
tially perform,  he  could  not,  without  more,  re- 
cover on  the  contract. 

[Ed.  Note.— For  other  cases,  sas  Contracts, 
Gent.  Dig.  I  7CT;  Dec  Dig.  ^mCS).] 

2.  Work  and  Labob  ^ssMjffi)— Pabtui.  Pi^- 

VOBUANCB  OF  CONTBACT— QUAKTDU  M&BUIT. 
Where  plaintiff's  contract  to  drive  a  well 
was  entire  and  he  failed  to  fully  and  substan- 
tially perform,  he  could  not,  without  more,  re- 
cover VM  value  of  the  labor  expended  in  its  par- 
tial performance. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  H  30,  33;   Dec  Dig. 
14(3) ;  Damages,  Cent.  Dig.  1  830.] 

8.  WoBK  AND  Labob  4=3l4^)— Pabtxal  Pbb- 

FOBMANCE  OT  CONTBAOT— QUANTDU  MEBUIT. 

A  party  having  the  right  to  insist  on  the 
full  performance  of  an  entire  contract,  who  vol- 
untarily accepts  the  benefit  of  part  performance, 
is  liable  for  the  advantage  thus  voluntarily  ac- 
cepted: such  liability  resting  not  upon  the 
original  contract,  but  upon  an  implied  agreement 
dedudble  from  the  acceptance  of  a  valuaUe  serv- 
ice or  thing;  but  the  mere  fact  that  the  per- 
formance has  been  beneficial  is  not  suffident  to 
cliarge  the  party  benefited  upon  a  quantum 
meruit 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent.  Dig.  Ji  30,  33 ;  Dec.  Dig.  «=> 
14(3);   Damages,  Cent  Dig.  {  330.] 

4.  Woke  and  Labob  «=»14(3)— Nonfbbfobx- 

ANCE  or  CONTBACT^ACCEFTANCX  OF  BbNB- 
FZTB— QUANTUlf  MeBUTT. 

Where  plaintiff  contracted  to  drive  a  well 
on  defendant's  premises,  and  defendant  une- 
quivocally rejected  it  because  the  water  then 
produced  was  not  a  performance  of  the  contract, 
and  plaintiff  driUea  the  well  deeper,  without 
success,  and  then  left  it.  the  defendant  who,  aft- 
er havme  another  well  bored  without  success, 
through  his  tenants  used  the  limited  supply  of 
water  from  the  plaintiCs  wdl  for  more  than 
four  years,  and  aided  his  tenanto  in  having  the 
well  cleaned  out,,  in  view  of  the  fact  that  the 
well  presented  no  obstacle  te  the  use  of  his 
premises,  was  liable  to  plaintiff  for  the  value  of 
the  labor  spent  In  tering  the  well  in  no  event 
to  exceed  wbat  would  have  been  the  ccmtract 

firlce  of  boring  the  well  to  that  depth  driven  had 
t  then  furnished  the  contemplated  supply  of  wa- 
ter, less  the  value  of  the  pipe  contributed  by 
defendant 

[Ed.  Note.— For  other  cases,  see  Woi^  and 
Labor,  Gent  Dig.  H  80.  33;  Dee.  Dig. 
14(8) ;  Damages,  Cent  Dig.  |  880.] 

5.  WoBK  AND  Labob  *»30(2)  —  Aonoir  on 
QuAKTDH  Mebuit— Question  fob  Jubt. 

In  such  case,  the  amount  of  recovery  was 
fbr  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor^  Gent  Dig.  H  60-^;  Dea  Dig; 
80(2),] 

Ai^al  from  Law  and  Equity  Court,  Madl- 
aoa  County;  James  H.  BaUeuUno,  Judge. 


Action  by  Bd  Hartsell  agalost  Gnny  Tam- 
er. Judgment  for  defendant,  and  pUintlff 
appeals.  Transferred  from  the  Court  of  Ap- 
peals under  Acta  1911,  p.  448,  |  &  B«Tsned 
and  remanded. 

B.  Smltb,  ot  BnntSTHle^  fl»  anpdlut 
Dou^Ass  Taylor  and  Clarence  I*  Watti. 
both  of  RnntRTUle,  for  aitpeUMi 

SATBBt  On  tbe  lint  trial  of  fiUa  cmuse 
in  the  court  bdow  the  plalntur  (appellant 
here)  contended  that  lie  was  entitled  to  le- 
cover  the  agreed  ptrlce  of  bis  work  as  for  a 
full  and  substantial  performance  of  his  part 
of  the  contract  The  Court  of  Aiq[»eals,  vwy 
properly  holding  that  plaintiff  had  not  folly 
and  substantially  performed,  revwsed  the 
Judgment  in  favor  of  the  plaintifC.  Tomv 
T.  Hartsell,  4  Ala.  App.  007.  68  South.  9B0l 
where  a  statement  of  the  case  in  its  thai  as- 
pect win  be  found.  On  the  second  trial 
plalntUF,  abendcmlng  bis  ooirtftntlon  as  b> 
full  and  substantial  performance,  sought  to 
reoorar  on  the  quantum  meruit  as  f w  tbe 
reasonable  value  of  the  well  he  bwed,  bis 
theory  of  the  facts  being  that  the  wdl  be 
bored,  tbongh  it  did  not  furnish  the  quantity 
of  water  ccmtemplated  In  the  contract  yet 
was  of  some  value,  and  that  defendant  had 
accepted  and  used  it  for  what  It  was  w<»th. 
The  trial  court  gave  the  general  charge  for 
defoidaut,  and  plaintUT  has  appealed. 

[1-4]  The  contract  was  entire,  and  plain- 
tiff, having  failed  to  perform  fully  and  sob- 
Btantlally,  could  not,  without  more,  recover 
on  the  contract  nor  the  value  of  the  labor 
he  tezpended  in  Its  partial  performanoa 
Any  other  rule  would  tend  to  encourage  bad 
faith  and  lessen  the  obllgatlcm  of  ccmtracts 
into  whldi  the  parties  must  be  presumed  to 
enter  with  a  full  understanding  of  th^  nec- 
essary impllcationa.  But  while  no  claim  can 
be  founded  upon  an  express  contract  which 
has  not  been  fully  performed,  nor  will  tbe 
mere  fact  that  part  performance  has  been 
benefldal  be  considered  as  sufficient  to 
charge  the  party  benefited  on  a  quantum 
meruit,  still,  if  the  party  who  has  a  ri^t  to 
insist  on  the  full  performance  of  su<^  a  con- 
tract has  voluntarily  accepted  the  boieflt  of 
partial  performance,  the  modem  doctrine, 
based  upon  principles  of  equity  and  right, 
holds  him  liable  to  pay  for  the  advantage 
he  has  thus  Toluntarlly  accepted.  liability 
in  such  case  is  rested,  not  upon  the  original 
contract  but  upon  an  implied  agreement  de- 
ducible  from  the  delivery  and  acceptance  of 
a  valuable  service  or  thing.  The  difilcul^ 
In  cases  of  this  character  has  been  to  deter- 
mine how  and  by  what  drcumstancee  a  vol- 
untary acceptance  may  be  shown.  Where 
the  defendant  can  reject  what  has  been  pe^ 
formed  without  detriment  to  himself,  be 
will  be  required  to  do  so ;  but  It  would  be 
requiring  too  much  to  compel  him  to  aban- 
don his  own  property  because  the  plaintiA 


4s»FH  ether  eases  sm  ssih  topto  and  KSY-NUHBBR  In  aU  Kay-Numbersd  DIsmu  and  Indems 


Digitized  by  Google 


BICE  T.  J.  H.  BBAVBBS  dfc  00. 


669 


bfts  tnotnporated  bis  labor  wltb  It  in  a-  man- 
ner Incmniwtible  wltb  tbe  agreemoit  These 
BtatemoitB  vt  the  law,  drawn  tor  tbe  most 
part  fh>m  6  Ruling  Oase  Iaw,  |i  845-356, 
wbere  we  find  a  rery  aocqrtable  statemoit 
of  U,  are  In  ■nbstantilal  accord  witb  ttie 
principles  to  be  deduced  from  a  comparison 
of  oar  reported  cases,  tboogb  It  must  be  con- 
fessed tbat  on  tbe  mrftce  at  least  they  do 
not  appear  to  be  entlMIy  recondlable  among 
tb^nselTfls.  Tbomas  t.  lails,  4  Ate.  106; 
Davis  T.  Badders.  86  Ala.  848, 10  Bontb.  422 ; 
▲amea  t.  WlndlHun«  1S7  Ala.  518.  34  Sontb. 
816;  Martin  t.  Haaale.  127  Ala.  604,  29 
Soatb.  SI ;  Maxwell  t.  Delebomme,  163  Ala. 
480,  BO  Soatb.  882;  Montgomery  Oonnty  t. 
Pmett,  176  Ala.  881.  67  Soatb.  828.  Numer- 
ons  other  cases  In  tbe  same  line  may  be 
fonnd  dted  in  the  cases  above. 

[f]  Whether  there  has  been  such  accept- 
ance as  to  charge  the  defendant  In  the  gen- 
eral mn  of  cases  of  this  character,  'muat  fre- 
quently be  a  question  for  Jury  decision,  and 
this  appeal  asserts  In  substance  tbat  the 
qnestlCHi  here  should  have  been  submitted  to 
the  jury.  Defendant  unequivocally  rejected 
the  well  when  it  reached  tbe  depth  of  07 
feet  because  the  quantity  of  water  it  th«i 
produced  did  not  constitute  a  performance 
of  the  contract  In  view  of  all  the  known 
and  undisputed  purposes  the  well  was  In- 
tended to  serve,  we  agree  with  the  Court  of 
Appeals  in  its  mling  that  at  this  point  the 
defendant  was  right  PlalntifF  made  his  con- 
currence In  this  construction  of  the  contract 
very  manifest  by  proceeding  to  bore  the  well 
some  GO  or  60  feet  further  through  the  rock. 
But  his  further  efforts  were  utterly  barren, 
and  there  he  left  the  well.  Defendant  tlien 
had  another  well  bored,  but  that  too  furnish- 
ed an  Inadequate  supply  of  water,  so  that 
afterwards  his  tenants  equipped  tbe  well  In 
dispute  with  a  n^e  and  bucket  and  made 
use  of  the  very  limited  supply  of  water  thus 
obtained  for  drinking  purposes,  and  contin- 
ued so  to  do  during  tbe  four  years  that  pass- 
ed before  the  last  trial  of  this  case.  Defend- 
ant knew  this  and  aided  bis  tenants  In  tbe 
use  of  the  well  by  having  It  cleaned  out  Up- 
on these  facts  Is  predicated  defendant's  vol- 
untary acceptance  of  what  advantage  there 
was  in  the  use  of  the  well — unquestionably 
some  advantage,  or  It  would  not  hare  been 
so  constantly  used.  Defendant  was  not  re- 
quired to  abandon  any  use  of  his  property, 
but,  on  the  other  hand,  tbe  presence  of  this 
well  on  his  farm,  a  six-inch  hole  in  the 
ground,  presented  no  sort  of  obstacle  to  the 
use  of  his  property  without  the  use  of  the 
well  as  free  and  full  as  if  the  well  bad  not 
been  bored.  On  these  facts,  equitable  prin- 
ciple would  seem  to  require  tbat  defendant 
should  pay  plaintiff  for  the  value  of  the 
labor  expended  in  boring  the  well  to  the 
depth  at  which  it  famished  the  water  used 
by  tbe  former — In  no  event,  however,  to  ex- 


ceed what  would  have  betti  the  contract 
price  of  boring  tbe  wtil  to  tbat  d^th  had  It 
then  fumlriied  tbe  oontemplated  snmply  (HC 
water— lees  tbe  value  of  the  pipe  contributed 
by  defendant  and  naed  in  ididng  the  wtiL 
These  facts,  which  we  have  stated  according 
to  the  tendmcles  of  tbe  erldenee  favorable  to 
plaintiff,  and  the  result,  should  have  beoi 
left  with  tbe  lory. 
Keversed  and  remanded. 

Aia>mSON,  a  3.,  and  McOLBU<A24  and 
GAaDJNlna,  J  J.,  concur. 


BICE  V.  J.  H.  BEAVERS  &  CO.  (6  Dlv.  816.) 
(Supreme  Court  of  Alabama.   April  20,  1916.) 

1.  Time  «s=>9(1)— Cohfutatioit— ExcLunmo 
FlHST  Dat. 

Under  Code  1907,  {  11,  as  to  computing 
time,  where  a  statute  fixes  tbe  time  within  which 
an  act  may  be  done,  the  first  day  must  be  ex- 
cluded, and  the  last  day  included. 

[Ed.  Note.— For  other  cases,  see  Time,  Cent. 
Dig.  SS  11-16,  24%.  32;  Dec.  Dig.  «=>9(U ; 
Appeal  and  Error,  Cent  Dig.  |  1914.] 

2.  TlWB  —    WOBDS    AND    PHKASEB  — 

"Within." 
Tb9  use  of  the  word  "within"  as  a  limit  of 
time,  or  degree,  or  space,  embraces  the  last  day, 
or  degree,  or  entire  distance,  covered  by  the  lim- 
it fixed. 

[Ed.  Note.— For  other  easss,  see  Time,  Gent 
Dig.  {  8;  Dec  Dig.  «»8.] 

3.  Time  «»3  —  Biu.  or  Ezcsptxonb  —  Tims 
roB  Fbesentation. 

Under  Code  1907,  i  8019,  providing  that 
bills  of  exception  may  he  presented  "within  00 
days  from  toe  date  on  whidi  Judgment  is  en- 
tered and  not  afterwards,"  where  judgment  waa 
entered  May  19th,  and  bill  of  exceptions  was 
presented  on  August  19th,  92  days  thereafter, 
a  motion  in  the  Supreme  Court  to  strike  the  bill 
of  exceptions  will  bo  granted. 

[Ed.  Note.— For  other  cases,  see  Tbne,  Gent 
Dig.  H  10,  88;  Dea  Dig. 

For  oiher  deflnltiws,  see  Words  and  Phrases, 
First  end  Second  Series,  Within.] 

Appeal  from  Circuit  Court,  Walker  Coun- 
ty; J,  J.  Curtis,  Judge. 

Action  between  Elver  L.  Rice  and  J.  H. 
Beavers  &  Co.  From  a  Judgment  Rice  ap- 
peals. Transferred  from  the  Court  of  Ap- 
peals, under  section  6.  Act  April  18,  1911 
(Acte  1911.  p.  44).  Affirmed. 

W-  G.  Peebles,  of  Jasper,  for  appellant 
J.  B.  Powell,  of  Jasper,  for  appellee. 

THOMAS,  J.  [1,2]  The  cause  la  submit- 
ted on  motion  to  strike  bill  of  exceptions, 
because  not  presented  to  the  trial  Judge 
within  the  time  required  by  law.  When  a 
statute  fixes  a  time  within  which  an  act  may 
be  done,  the  first  day  must  be  excluded  and 
tbe  last  day  included,  to  cfompute  it.  Code 
1907,  8  11;  Oberhaus  v.  State  ex  r^  Mc- 
Namara,  173  Ala.  483,  55  South.  898.  Bills 
of  exceptions  may  be  presented  at  any  time 
"within  ninety  days  from  tbe  date  on  which 
Judgment  is  entered  and  not  afterwards." 
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Oode  1907,  I  8019.  The  use  ot  the  'ntord 
"wlUiin,"  as  a  limit  of  time,  or  degree,  or 
Eq>aoe,  embiacea  the  last  day,  or  degree,  or 
entire  distance,  covered  by  fbe  limit  fixed. 
Hamilton  t.  State,  101  Tenn.  417,  47  S.  W. 
690. 

[S]  Th»  Jndgmait  In  this  ease  was  entered 
<n  May  19,  .:^1B,  and  the  MU  ot  exceptions 
was  presented  on  the  19th  day  of  August, 
1910,  92  days  after  the  entry  ot  the  judg- 
ment The  motion  to  strike  the  bill  of  excep- 
tions Is  granted,  and  the  bill  of  exceptions  la 
stricken.  There  being  nothing  before  the 
court  tor  review,  the  cause  is  affirmed. 

Affirmed. 

ANDEBiSON,  a  and  MAXTIBLD  and 
SOHERTIIXB,  IJ.,  ctrncnr. 


MITOHBIJi  et  aL  T.  OITDD.  0  IMt.  872.) 
(Supreme  Court  of  Alabama.    April  13,  1916.) 

1.  Equitt  «=»1S0(3)  —  PLUDina  —  "Mttlti- 

FABIOUSNESS." 

A  bill  to  foreclose  two  mortgages  on  real 
estate,  one  executed  by  J.  and  others  and  the 
other  executed  later  by  M.,  and  to  reform  cer- 
tain features  of  the  descriptionB  in  the  mort- 
gages, and  which,  as  amended,  son^t  the  can- 
cellation of  a  conveyance  by  3.  and  BL  to  the 
son  and  hefr  of  M.  as  a  condition  to  the  en- 
forcement of  the  mortgages,  was  not  "multifari- 
ouaness,"  as  the  purpose  of  the  bill  was  single- 
that  is^  the  anforoanent  of  the  complainant's 
liens— and  as  it  is  not  essential  in  such  cases 
that  every  defendant  have  an  interest  in  or  con- 
cern for  all  matters  or  phases  of  the  controversy. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  S  374 ;  Dec.  Dig.  *»150(3). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Multifariousness.] 

2.  Gakoxllation  of  IsmxviatTne  <8=>3fK3)— 
Pabtiss— DaraNDAnro. 

Upon  such  bill  the  grantee  in  the  convey- 
ance sought  to  be  canceled  was  a  necessary  par- 
ty respondent,  as  the  complainant's  rights  could 
not  be  satisfactorily  and  completely  determined 
without  such  party. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments^  Cent  Dig.  {(  67-64 ;  Dec  Dig. 

Appeal  from  Chancery  Court,  Morgan 
Ckmnty ;  James  DL  Horton,  Jr.,  CSianceUor. 

Bill  by  J.  J.  Ondd  against  Harry  Mltcbell 
and  others,  to  foreclose  mortgages  oa  real  es- 
tate and  to  reform  the  descriptions  In  radi 
mortgages,  with  amendment  seeking  the  can- 
cellation of  a  conveyance.  Demurrers  over- 
ruled, and  defendants  appeaL  Decree  af- 
firmed. 

P.  M.  Brlndley,  of  HartseHe,  and  B.  M. 
Russell,  of  Decatur,  for  appellants.  B.  W. 
Godbey,  of  Decatur,  for  appellee. 

McCLELIAN,  J.  In  the  amended  bill  the 
appellee  is  the  (Complainant,  and  Frank  O. 
Mitchell  and  others  are  the  respondents. 
The  dominant  purpose  of  the  bill  Is  to  fore- 
close two  mortgages  on  real  estate,  one  ex- 


ecuted to  complainant;  aa  September  4, 1907, 
by  M.  A.,  J(Am,  Harry,  MoUle,  and  G.  A. 
Mltcli^  and  t3ie  other,  executed  to  ctKo- 
plainant,  rai  Jnne  20, 1911,  by  BL  A.  Bfttchell. 
end  to  reform  specified  features  of  the  de- 
scrlptlOTS  of  lands  In  the  mortgages.  Frank 
O.  Mltch^  is  13te  son  and  heir  at  law  of  H. 
A.  and  Jtdin  lOtfaieUf  now  deceased.  An 
edilUt  to  the  bill  Is  a  oc^y  of  a  cosviy- 
ance  executed  <ra  August  15,  1905,  by  M.  A. 
and  J<^  Mitchell  to  1Bh%nkO.Mltcaiell.  Uie 
amended  bill  seeks,  among  oilier  thlnga,  the 
cancellatton  of  this  convsyanoe,  whkA,  it 
unavolded,  would  render  InefEectoal  the  com- 
plainant's mortgages  on  the  land  described  In 
1^  cmkveyaace  to  Frank  O.  MltchelL  niat 
the  amended  bill.  In  Its  general  thewy,  pos- 
sesses equity  is  manifest. 

niree  questions  are  dlscosaed  in  brl^  tor 
agypellants  who  invoke  review  of  the  decree 
overruling  the  demurrers.  The  considera- 
tion of  the  appeal  Is,  of  oourse,  confined  to 
these  que^ons: 

L  The  averments  of  paragraiA  0  of  the 
amended  bill  folly  refute  the  first  omten- 
tion,  viz.,  that  oomi^ainant,  when  be  aooqit- 
ed  the  first  or  the  second  mortgage,  had 
actual  knowledge  of  ttie  existence  ot  the  deed 
of  August  10,  1900,  to  Frank  O.  Mttdi^ 
The  allegations  of  this  paragraph  affirma- 
tively exclude  the  notion  that  complainant 
had,  until  after  he  bad  accepted  the  secMuL 
mortgage  (Jnne  26,  1911),  knowledge  or  no- 
tice of  the  existence  of  tho  owv^ance  to 
Frank  O.  Mitchell. 

[1]  2.  The  effect  of  the  ctmtention  that  the 
bill  Is  multifarious,  because  it  seeks  the  can- 
cellation of  the  conveyance  of  August  15. 1906^ 
to  Frank  O.  Mitchell,  is  to  say  that  the 
mortgagee  (complainant)  must,  in  a  s^jtarate 
cause,  Invoke  the  courts  to  cancel  that  con- 
veyance. The  purpose  of  the  bill  Is  ^ngle. 
viz.,  enforcement  of  the  complainant's  liens; 
and  the  removal  of  obstacles  In  the  way  of 
that  relief  Is  but  incidental  to  the  major 
objective.  It  Is  not  essential,  In  causes  of 
this  character,  that  every  defendant  have 
an  interest  In,  or  concern  for,  all  matters  or 
phases  of  the  controversy.  The  amended 
bill  is  not  multifarious.  Ellis  v.  Vandergrift, 
173  Ala.  142,  154,  155,  55  South.  781 ;  Truss 
V.  Miller,  116  Ala.  494,  505,  22  South.  863; 
Bolman  v.  Lehman,  74  Ala.  007. 

[2]  S.  It  is  obvious  that  Frank  O.  MltcbeU 
la  a  necessary  par^  respondent  to  the  cause. 
Under  the  averments  of  the  amended  bill, 
the  rights  complainant  asserts  and  would 
have  vindicated  could  not  be  satisfactorily, 
completely  determined  without  making 
Frank  O.  Mtciiell  a  party  respondent.  He 
three  objections  urged  against  tlie  amended 
bill  on  this  appeal  are  without  merit. 

The  decree  Is  affirmed. 

Affirmed. 

ANDERSON,  a  J.,  and   SATRB  and 

OARDNER,  JJ.,  concur. 
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TAXEtSSXJb  T.  KABRBUi.    (B  Dtr.  SSL) 

(Supreme  Conrt  of  Alabama.    April  6,  1916.) 

DivoKCB  «=>240(5)  —  Pebmarknt  Aumont  — 

AvovinT— Facts  Axtbotiko. 

Where  a  wife,  althoagh  not  entirely  free 
from  fault,  secured  a  divorce  from  her  hasband 
becanae  ot  cruelty,  and  the  hnBband  vas  a 
itrcmv,  bealtby  man,  48  yeara  old.  succeaaful  in 
business,  with  a  personal  estate  of  $5,000  or 
more,  an  award  of  $1,200  permanent  alimony 
and  $100  attcHney's  fees  waa  not  excesslTe. 

fKd.  Note. — For  other  cases,  tee  IMvorce,  Cent. 
Dig.  H  678.  680;  Dec  Dig.  <&s>210(5).] 

Ax^eal  tram  Gbonoerj  Conrt,  Madison 
County;  James  B.  Horton,  Jr.,  Chancellor. 

Knit  for  divorce  by  Jeese  B.  Farrell  against 
iMoy  FarreU.  Ftun  a  decree  tor  defendant 
on  her  cross-bll!,  plalnttfl  appeals.  Afflmwd. 

Douglass  Taylor  and  Clarence  L.  Watts, 
botb  of  HnntsTlUe,  for  appellant  Betts  & 
Betts,  ot  Hnntsvllle,  for  appellee. 

GARDNER,  J.  AppeUant  filed  the  origi- 
nal bill  In  this  cause,  seeking  a  decree  of  di- 
vorce from  bed  and  board  because  of  cruelty 
OD  the  part  of  his  wife,  as  authorized  by 
Code.  S  3809.  Appellee  made  her  answer  a 
cros»-bill  and  sought  an  absolute  divorce 
from  the  bonds  of  matrimony  on  the  ground 
of  cruelty.  Upon  submisslou  of  the  cause  for 
final  decree,  the  chancellor  dismissed  the 
complainant's  bill  and  granted  the  relief 
prayed  !□  the  cross-bill,  thus  divorcing  the 
parties  absolutely,  and  awarded  to  the  wife 
the  sum  of  $1,200  as  permanent  alimony  and 
$100  as  her  attorney's  fee,  the  amouot  agreed 
npon  by  counsel.  In  his  opinion,  which  ac- 
OMnpanles  the  decree,  the  chancellor  discuss- 
es the  erldenoe  in  the  case,  and  concludes 
that: 

"While  the  wife  may  not  be  entirely  free  from 
fault,  a  consideration  of  the  situation  of  the 
parties,  the  delicate  condition  of  the  wife,  the 
health  and  strength  of  the  husband,  and  of  the 
acts  and  conduct  of  the  husband  and  his  chil- 
dren toward  his  wife,  inclines  the  court  to  the 
opinion  that  the  charges  of  cruelty  against  the 
husband  by  the  wife  have  been  made  out  and 
that  she  should  be  granted  relief,  notwithstand- 
ing her  own  derelicBons." 

Appellant  was  a  widower  48  years  of  age 
at  the  time  of  this  marriage,  the  father  of 
six  dtilldren,  five  of  whom  resided  with  him ; 
and  appellee  was  a  widow  31  years  of  age, 
the  mother  of  two  small  children.  The  rec- 
ord is  convincing  that  it  was  an  ill-starred 
match.  The  iiarties  were  married  in  June, 
1914,  and  the  original  bill  in  this  cause  was 
llled  In  Angoet,  1915.  It  would  serve  no  nse- 
fnl  purpose  to  discuss  this  rather  voluminous 
record,  and  thus  place  in  permanent  form  the 
details  of  this  unfortunate  family  relation. 
Suffice  It  to  say  the  evidence  has  been  given 
careful  consideration,  and  we  are  persuaded 
that  the  dianoellor  reached  the  correct  con- 
clusion as  summarized  In  the  above-QUOted 
statement  from  his  opinion. 

The  question  of  alimony  has  also  been 


carefully  considered,  and  -doe  consideration 
glTOi  to  the  fact  that  from  the  erld^oe  we 
find  the  wife  not  oitirely  free  from  fault. 
Jones  T.  Jones,  98  Ala.  443,  U  South.  11. 18 
U  B.  A.  96.  The  dtianceUor  in  his  opinion 
states  as  his  conclusion  that  the  value  of  the 
c(HnpIalnant*8  personal  estate  eanals  or  ex- 
ceeds $5,000:  We  are  led  to  the  conclusion 
that  tUa  Is  a  rather  oonBerTallTe  estimate, 
and  that  doubtless  Its  value  exceeds  that 
amount.  His  real  estate  does  not  exceed 
$500  in  ralue,  bnt  he  does  not  appear  to  be 
indebted.  It  further  appears  from  the  rec- 
ord Bs  well  established  that  the  appellant 
Is  a  strong  and  Asalthy  man,  Indnstzloas. 
and  more  or  less  successful  In  his  business 
affairs.  HUi  earning  capadtr  Is  to  be  taken 
into  ccmsideraUon.  JcOmson  t.  Johnson,  71 
South.  415^  The  edilMt  to  hJs  testlmttir, 
shovdng  bis  bank  account,  gives  some  Idea 
of  the  v(Anme  of  business  transacted  by  him, 
disclosing  deposits  of  $19,000  in  a  period  of 
less  than  one  jmr. 

Upon  mature  consideration,  we  see  no  suf- 
ficient reason  for  a  moOiflcatltm  of  the  decree 
ot  the  chancellor  with  reqiect  to  the  amount 
of  alimony  and  the  amount  of  attorney's  fee. 
Jeter  v.  Jeter.  89  Ala.  401 ;  Turner  v.  Turner, 
44  Ala.  488;  King  v.  King,  28  Ala.  816; 
Sharit  V.  Sharlt,  112  Ala.  617,  20  South.  854; 
1  Rul.  Cos.  Law,  H  77,  78.  We  are  therefore 
of  the  (pinion  tliat  the  decree  at  the  court 
below  should  not  be  disturbed,  and  it  is  ac- 
cordingly affirmed. 

Affirmed. 

AMDEBSON.  O.  J.,  and  MoOLBUiAN  and 
SATBB,  JJ.,  concur. 


TODD  et  al  v.  INTBRSTATS  MCMtTOAOB 

&  BOND  00.    (7  Div.  759.) 
(Supreme  Court  of  Alabama.    April  9,  1916^) 

1.  DOWIS  «=94&(1)  —  ESTOFPKL  XO  ASSEBI  — 
JOINTNO  IN  MOBTOAGB. 

By  joining  with  the  heirs  of  her  deceased 
husband  m  the  execution  of  a  mortgage  of  dece- 
dent's lands  after  his  death,  the  widow  estop- 
ped herself,  as  afrainst  the  mortgagee,  to  assert 
dower  or  quarantine  rights. 

[Bd.  Note.— For  other  cases,  see  Dower,  Cent. 
Dig.  SI  154-156,  167,  173 ;  Dec  Dig.  «^9(1).] 

8.  HoifESTEAD  <8=>145— EeTOPPEL  OF  WiDOW— 
JOININO  IN  MOBTOAOE. 

Bv  joining  with  the  hdrs  of  her  deceased 
hasband  in  the  execution  of  a  mortgage  on  hia 
lands  after  his  death,  the  widow  estopped  hei^ 
self,  as  against  the  mortgagee  to  assert  her 
homestead  rights,  under  Code  1007,  {  4197,  in 
the  property. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  H  268^  277,  280,  285;  Dec.  Dig. 
«=»145.] 

8.  Bquitz  (S=»168  — Piuduos— OoNBTsnc- 
noH. 

In  suit  by  a  mortgagee  i^nst  mortgagors, 
a  widow  and  her  husband's  heirs,  of  two  tracts, 
owned  one  by  the  widow,  the  other  by  the  heirs, 
the  widow  having  jcrined  in  the  mortgage  only  as 
surety,  where  the  original  bill  alleged  foTeclosnre 
by  the  mortgagee,  and  its  purchase  of  the  two 
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mortgaged  parcels  of  land  en  masse,  pra^rlng  tbat 
the  mortgagors  be  required  to  elect  whether  they 
would  affirm  or  disamrm  tbe  sale  nnder  power, 
and.  in  the  event  of  disaffirmance,  that  the  mort- 
gage be  fOrecIoMd  by  appropriate  decree,  thus 
conceding  the  option  of  the  mortgagors  to  dis- 
affirm, the  widow's  right,  to  the  benefit  of  a 
proper  foreclosure  of  the  two  tracts  separately 
under  decree  of  the  court,  by  her  cross-bill  be- 
came fixed,  and  she  could  not  be  deprived  thereof 
by  dismisral  of  the  original  bill,  or  its  amend- 
ment to  withdraw  the  averments  of  sale  en 
masse,  the  prayer  that  the  mortgagors  be  re- 
quired to  elect,  and  tbe  introduction  of  a  prayer 
that  the  sale  be  eonfimied  by  decree. 

fEd.  Note.— For  other  cases,  see  Equity.  Cent- 
Dig,  if  388-380;  Dec.  Dig.  «s>153.] 

4.  MoBTQAOKS  «=»513— Sais—Obdeb  of  Saue 
— Stjrett. 

Where  a  widow  joins  as  surety  in  the  mort- 
gage of  her  husband's  heirs,  covering  two  pieces 
of  property,  theirs  and  her  own,  she  has  the 
right  to  have  the  hdrs'  property  first  sold  on 
foreclosure  of  the  mortgage  for  the  relief  pro 
tanto  of  her  own. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  f  U!16;  Dec  Dig.  «s»51S.] 

5.  Eomrr  «=»427(3)— PLBADroo—pBATSB  roB 
Rbubi^uppo&t  of  Dbcbee. 

In  a  mortgagee's  suit  against  the  mortgagors, 
a  widow  and  her  husband's  heirs,  to  require 
them  to  elect  whether  they  would  affirm  or  dis- 
affirm a  sale  under  power,  where  tbe  widow,  who 
was  surety  for  the  heirs,  did  not  specificftlly  pray 
for  relief  by  sale  of  the  heirs'  property  fint  (or 
the  relief  of  her  own,  but  her  cross-bill  contained 
a  prayer  for  general  relief,  upon  suggestion  made 
at  bar,  or  ex  mero,  it  was  proper  for  the  court 
to  decree  a  sale  of  the  parcels  In  the  order  sug- 
gested by  the  fact  that  the  widow  was  a  surety. 

[Ed.  Note,— For  other  cases,  see  Equity,  Cent 
Dig.  H  1009-1014 ;  Dec  Dig.  «=»427(3).l 

6.  Equity  4=>138  —  Fixadiho  —  Pbateb  fob 
Bblikf. 

The  fact  that  a  bill  In  equity  contains  a 
prayer  for  specific  relief,  not  authorised  by  the 
facts  averred,  will  not  destroy  its  eqaity  where 
there  is  a  iwayer  under  which  relfef  may  be 
granted. 

IE]d.  Note— For  other  eases,  sea  Bgnlty,  Oent 
Dig.  H  Sl»-S21;  Dec  Dig. 

7.  EsTOPPEi.  «=»57  —  PoBinoH  nr  Jttdicial 
Pboceedinos  —  Claih  Inoonbistbnt  with 
Pbbviods  Pobition. 

To  come  within  the  rule,  that  a  party  who 
obtains  or  defeats  a  judgment  by  pleading  or 
representing  a  thing  or  judgment  in  one  aspect 
is  estopped  from  giving  it  another  in  a  suit 
founded  upon  the  same  subject-matter,  the  elec- 
tion i^eaded  by  way  of  estoppel  most  nave  been 
of  wnne  avsU  to  the  party  against  whom  it  ia 
pleaded. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  f  143;  Dec  Dig.  «s>67,] 

8.  Election  of  Rbhediu  4si»1— Application 
OF  Pbincxflb. 

To  make  a  case  few  dw  application  of  the 
principle  by  which  a  party  ooDclodea  himself 
by  an  deetion  between  remedies,  the  party  must 
have  actoally  at  command  two  inconnitent  rem- 
edies. 

[Ed.  Note,— For  other  cases,  see  Election  of 
Kemedies.  Gent  Dig.  {  1;  Dec  Dig.  «=>!.] 

Appeal  from  City  Court  of  Gadaden;  Jdbn 
H.  Dlsqne,  Judge. 

Bill  by  the  Interstate  Mortgage  &  Bond 
Company  against  Mary  Annie  Todd  and  oth- 
ers. From  a  decree  for  plaintiff,  the  named 
defendant  appeals.  Beversed  and  remanded. 


Oulll  &.  Martin,  of  Oadaden,  for  appellant 
O.  R.  Hood,  at  Oadsden.  and  B.  D.  Sndtti,  of 

Birmingham,  tor  appellee. 

8AYRE.  J.    B.  T.  Todd  died.  Intestate, 
seised  in  fee  of  a  vacant  lot  on  Tnrrentine 
avenue  in  the  dty  of  Gadsden,  and  this  was 
all  the  real  property  he  owned.   His  wife, 
appellant,  owned  a  lot  on  Fourth  street 
which  bad  been  improved  by  the  erection 
therein  of  three  apartments,  ^e  family  oc- 
cupied a  rented  house  In  another  part  of  the 
clt7.   Intestate  1^  survlTlng  him  appellant 
and  six  children,  bis  heSxB,  we  of  them  a 
minor.   ITiere  has  never  been  any  admlnl:»- 
tratlm  of  his  estate,  nor  any  assignment  of 
homestead  or  dower.    Shortly  after  his 
death,  the  widow  and  children,  to  secure  a 
loan  of  money  to  the  children,  joined  in  the 
executicxi  of  a  mortgage  to  J.  B.  Martlii. 
This  mortgage  covered  both  the  above-men- 
tioned lots.  The  children  erected  two  houses 
on  the  Tnrrentine  avenue  lot.  and  upon  thdr 
comptettm  the  widow  occupied,  and  contin- 
ues to  occupy,  one  of  them  as  a  dwelllnft  re- 
ceiving and  using  the  rents  from  the  other 
for  the  support  and  maintenance  of  herself 
and  family.    Four  or  five  years  later  the 
widow  and  her  children,  all  now  certainly  of 
age.  executed  and  delivered  the  mortgage 
under  which  appellee  claims.    This  mort- 
gage also  covered  both  pieces  of  property. 
Hie  agreement  as  to  facts  states  that  appel- 
lant received  no  part  of  the  proceeds  (tf  tbe 
mortgage,  into  which  she  entered  for  the 
sole  purpose  of  securing  the  loan  to  her  chil- 
dren by  pledging  her  Fourth  street  property. 
However,  she  executed  the  mortgage  and  the 
notes  thereby  secured,  assuming  on  the  face 
of  the  transaction,  and  In  fact  so  far  as  the 
mortgagee  knew,  equality  of  obligation  with 
the  heirs,  and  out  of  the  proceeds  the  Mar- 
tin mortgage  was  paid  and  discharged.  This 
mortgage  of  latest  execution  contained  apt 
words  of  conveyance  and  both  special  and 
general  warranties  applicable  alike  to  both 
properties.    Upon  default  there  was  a  fore- 
closure under  the  iwwer  contained  in  tbe 
mortgage,  and  the  mortgagee  became  the  par 
diaser  as  it  had  a  right  to  do  under  tbe 
terms  of  the  security.    The  two  properties 
were  exposed  for  sale  and  purchased  by  aP' 
pellee  en  nuflae  at  and  for  the  sum  of  tbe 
mortgage  debt  and  the  expenses  of  fore- 
closure, a  sum  rery  materially  less  than  the 
reasonable  value  of  the  property  at  the  time. 
Afterwards  appellant  surrendered  possession 
of  the  Fourth  street  pr<^rty  to  appellee,  as 
she  had  to  do  in  order  to  retain  her  atatotory 
right  of  redemption,  but  refused  to  surren- 
der the  Tnrrentine  avenue  lot,  claiming  to 
hold  the  latter  by  her  right  of  quarantine  and 
himestead.  Thereupon  appellee  filed  its  hill, 
alleging  the  foreclosure  and  Its  pnrcltase  en 
masse,  and  praying  that  the  mortgagors  be 
required  to  elect  whether  they  woold  afflrm 
or  disaffirm  the  sale,  and,  in  the  event  of  * 
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dlaafflrroanoe,  tliat  lt>  mortvus  b«  foradoMd 
by  appropriate  decree.  The  bdrs  voffered  a 
decree  pro  confesso.  AnHP^ilant  anaweredt 
maUnt  lier  answer  a  cross-Mil  onder  tha 
atatnte,  prajliic  tbat  the  foredosnre  be  set 
aside,  that  the  Fourth  street  property  be  sold 
In  separate  parcais,  that  the  Tarrentliie  ave- 
Due  pro[>ert7  be  set  apart  to  her  and  her 
minor  child — meaning,  of  coarse,  the  diUd 
who  was  a  ininor  at  the  time  of  the  father's 
death — as  a  homestead,  that  the  last-named 
property  be  not  acHA  or  paxtitionad  during 
her  llAt  and  for  general  rdlef..  To  this  an- 
swer, as  a  crosB-blU,  a  demurrer  was  sna* 
talned.  Appellee  then  amended  its  1411  by 
withdrawing  the  averment  of  a  sale  en  masse 
and  the  prayer  that  defendants  be  reanlred 
to  elect,  and  introducing  a  prayer  that  the 
sale  under  the  power  be  confirmed  by  decree 
and  appellee  let  Into  possesdon  of  the  Tnr- 
rentlne  avonie  pn^wrty.  13ie  heirs  allowed 
this  amaided  Mil  to  be  takoa  as  confessed ; 
but  appellant  again  answered  by  cross-biU, 
to  which,  as  before,  the  heirs  were  made 
parties  defmdant,  renewing  substantlaUy  the 
prayer  ct  ho:  former  answer.  After  demur- 
rer sustained  to  this  cro«s-blll,  appellee  again 
amended  by  aTerrlng  that  appellant  had 
elected  to  affirm  the  sale  under  the  power 
Joining  the  h^rs  In  an  action  at  law  in  which 
the  plaintiffs  there  sought  to  recover  an 
amount  alleged  to  be  due  to  them  by  reason 
that  appellee  had  bid  In  the  whole  property 
for  an  amount  considerably  In  excess  of  the 
indebtedness  secured  by  the  mortgage,  which 
action  had  been  determined  in  favor  of  ap- 
pellee. This,  we  believe,  is  a  fair  summary 
of  the  proceedings  prior  to  the  submission  for 
final  decree.  The  cause  being  submitted  for 
decree  on  the  bill  and  its  amendments,  the 
answer,  the  decrees  pro  confesso  against  the 
heirs,  and  the  agreed  statement  of  facts — 
which,  we  may  remark,  does  not  seem  to  have 
been  Intended  to  cover  facts  shown  by  the 
pleadings  not  to  be  in  dispute — the  chancel- 
lor confirmed  in  all  respects  appellee's  right 
under  the  foreclosure  sale.  The  wldow^  ap- 
peals. 

II,  2]  By  Joining  the  heirs  In  the  execution 
of  the  mortgage  to  appellee  after  the  death 
of  her  husband,  appellant  estopped  herself,  as 
against  the  mortgagee,  to  assert  either  dower 
or  homestead  rights  in.  the  property.  This, 
under  our  dedslons,  is  clearly  the  case  so 
far  as  the  claim  of  dower  or  quarantine  right 
Is  concerned.  J<mea  v.  Beese,  6C  Ala.  134; 
Beeves  v.  Brooks,  SO  Ala.  26 ;  I/ytle  v.  Sande- 
for,  93  Ala.  396,  9  South.  260.  We  can  per- 
ceive no  valid  reason  why  the  same  rule 
should  not  be  applied  to  appellant's  claim  of 
homestead.  One  certain  conclusive  consid- 
eration affects  the  two  cases  alike.  What- 
ever may  have  been  the  case  at  the  time  of 
the  execution  of  the  Martin  mortgage,  when 
appellee  took  the  mortgage  now  In  question 
the  heirs  were  all  of  full  age,  and  they  and 
the  widow  owned  among  them  the  whole  fee 
and  were  entirely  competent  to  convoy  it  by 


deed  or  mortgage.  The  statute  (Code,  1 4197) 
does  provide  that,  where  a  decedent,  at  the 
time  of  his  death,  has  no  honwstead  exempt 
to  him  from  levy  and  sale  under  process,  the 
widow  and  minor  child,  w  dilldren,  or  ei- 
ther, shall  be  entitled  to  homestead  exemp* 
tlon,  or  12,000  In  lieu  thereof,  out  of  any 
real  estate  owned  by  him,  and  that  "In  no 
case,  and  under  no  circumstances,  shall  the 
widow  and  minor  dilldren.  or  either  of  ttiem, 
be  deprived  of  homestead  or  92,000  in  lieu 
thereof  if  they  or  either  of  Oiem  apply  there- 
for In  manner  as  herein  provided,  before 
final  distribution  of  the  decedent's  estate." 
But,  as  we  indicated  in  Oiamboredon  v. 
Fayet,  176  A3a.  211«  57  South.  84B,  the  lan- 
guage of  this  section  In  Iti  present  shape  la 
broader  than  the  true  legislative  purpoae  as 
it  is  to  be  learned  from  other  parts  of  this 
court,  the  true  purpose  of  that  part  of  the 
sectioa  wUdi  we  have  quoted  being  to  deny 
that  the  widow  or  minor  children  may  be 
charged  with  ladies  in  moving  for  an  as- 
signment (tf  huneatead,  provided  mly  tb^ 
move  before  final  distribution  of  the  dece- 
dent's estate.  It  was  never  Intwided  to  lay 
down  the  rule  tbat  the  widow  and  hdra,  all 
having  reached  fuU  age  and  b^ng  sul  Juris, 
may  not,  by  conveyance  and  appropriate  cove- 
nants  In  which  they  all  freely  Join  tor  val- 
uable conslderaticm,  estop  themselves  at  law 
as  In  equity  thereafter  to  claim  homestead 
in  the  property  so  conveyed. 

[3-6]  The  whole  equity,  then,  of  the  orig- 
inal bill  in  this  cause,  the  only  reason  why 
the  remedy  by  ejectment  would  have  been 
inadequate,  lay  In  the  averment  that  the  sep- 
arate parcels  covered  by  the  mortgage  had 
been  sold  at  foreclosure  en  masse,  the  con- 
cession by  the  complainant  that  this  man- 
ner of  sale  left  In  the  mortgagors  an  option 
to  disaffirm,  the  prayer  that  the  mortgagors 
be  required  to  elect  whether  they  would  af- 
firm or  disaffirm,  and,  in  the  event  of  a  dis- 
affirmance, that  the  mortgage  be  foreclosed 
by  appropriate  decree.  By  her  election  to 
disaffirm,  appellant's  right  to  the  benefit  of 
a  proper  foreclosure  under  a  decree  of  the 
court  became  fixed;  and,  having  so  elected, 
she  became  entitled  further,  not  only  to  a 
sale  of  the  property  In  separate  parcels,  but 
to  a  sale  of  them  in  a  certain  order.  By  the 
pleadings  and  proof  it  was  made  to  appear 
that,  while  appellant  was  bound  to  appellee 
as  a  principal  debtor,  as  between  herself  attd 
the  heirs  she  was  a  surety.  On  this  ground 
it  was  due  to  her  that  the  Tnrrentine  avenue 
property  be  first  sold  for  the  relief  pro  tanto 
of  her  Fourth  street  property.  These  rights 
having  been  asserted  by  way  of  cross-bill, 
she  could  not  be  deprived  of  them  by  a 
specious  amendment  nor  even  by  a  dismissal 
of  the  original  bill,  and  to  this  extent  the 
cross-bill  contained  equity.  Appellant  did 
not  specifically  pray  for  a  part  of  this  relief, 
but  her  cross-bill  contained  a  prayer  for  gen- 
eral relief,  and  upon  suggestion  made  at  the 
bar,  or  ex  mero.  It  would  have  been  prop- 
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er  for  tbe  court  to  decree  a  sale  of  the  parcels 
In  order  suggested  by  tbe  fact  that  appellant 
was  a  surety.  Rosenan  v.  Powell,  178  Ala. 
123.  05  South.  789. 

W  To  a  certain  extent  appelant  proceeded 
upon  a  different  theory,  It  seems,  though  she 
was  careful  to  aver  and  prove  the  fact  of  her 
suretyship.  This  appears  from  the  prayer  of 
her  cross-bill,  which  has  been  stated.  But 
the  tact  that  a  bill  contains  a  prayer  for 
qiedflc  lellet  not  authorized  by  the  facts 
averred  will  not  destroy  Its  equity,  provided 
there  Is  a  prayer  under  which  relief  may  be 
granted.   Bosenau  v.  Powell,  supra. 

[7, 8]  The  amendments,  whereby  appellee 
first  withdrew  the  prayer  of  Its  original  bllf 
tor  an  election  and  then  sought  to  foreclose 
the  election  appellant  had  made  In  her  an- 
swer and  cross-bill  by  averring  tbe  acdm 
at  law,  should  not  have  been  allowed  to  avail 
it  anything.  Hiese  amendments,  apart  from 
tbe  status  of  right  and  equity  brought  under 
consideration  by  aK>ellant's  answer  and 
cross-bill,  would  have  left  tbe  cause*  In  the 
attitude  of  presenting  to  tbe  fsourt  a  questiMi 
of  purely  legal  Gogniaanca  Tbe  equity  of  tbe 
bill  in  its  last  shape  was  refuted  by  tbe  fact 
that  appellant  and  her  oylaintiffB  bad  takm 
nothing  by  tbtflr  action  at  law.  In  Herman 
on  Bstc^pti  it  is  said  that: 

"A  party  who  obtams  or  defeats  a  judgment, 
by  pleading  or  representing  a  thing  or  judgment 
in  one  aspect,  is  estopped  from  giving  it  anoth- 
er In  a  suit  founded  upon  the  same  subject-mat- 
ter." Section  166. 

To  come  within  this  statement  of  the  rule 
of  coDcluslveness,  the  election  pleaded  by  way 
of  estoppel  must  have  b€ien  of  some  avail  to 
the  party  against  whom  It  is  pleaded.  He 
must  have  received  some  benefit  under  bis 
election.  Eeglster  v.  Carmichael,  169  Ala. 
588,  53  South.  799,  34  I*  R,  A.  (N.  S.)  309, 
and  cases  there  cited.  Appellant  and  her  co- 
plaintiffs  In  the  action  at  law,  which  rested 
necessarily  and  alone  upon  the  allegation 
that  appellee's  bid  was  Id  excess  of  the 
amount  secured  by  the  mortgage,  took  noth- 
ing for  the  reason,  we  must  assume  upon 
tbe  record,  there  was  no  such  excess.  Plain- 
tiffs in  that  action  were  pursuing  a  wlU-o'-- 
the-wisp;  there  was  no  substance  to  the 
right  under  which  they  claimed.  To  make  a 
case  for  the  application  of  the  principle  by 
which  a  party  concludes  himself  by  an  elec- 
tion between  remedies,  the  party  must  have 
actually  at  command  two  inconsistent  rem- 
edies. Calhoun  County  t.  Art  Metal  Caa- 
structlon  Co.,  162  Ala.  607,  44  South.  876; 
Southern  Hallway  Co,  v.  City  of  Attalla,  147 
Ala.  663,  41  South.  664.  In  American  Free- 
bold  Land  Mortgage  Co.  v.  Pollard,  120  Ala. 
1,  24  South.  736,  cited  to  this  point  by  appel- 
lee, tbe  mortgagee  bad  bid  In  the  property 
fit  its  foreclosure  sale  at  a  price  several  thou- 
sand dollars  In  excess  of  the  debt  secured, 
and  the  ruling  was  that  the  mortgagor  could 
not  be  neard  to  claim  the  excess  while  seek- 


ing to  defeat  tbe  aecurl^.  And  in  tbe  same 
case,  retorted  in  127  Ala.  227,  28  Soutli.  GdS, 
where  it  ap[>eared  that  the  mortgagor,  in 
answer  to  the  mortgagee's  original  bill,  bad 
elected  to  affirm  under  the  terms  then  pro- 
posed, and  afterwards  tbe  bill  was  amended 
to  change  the  terms,  it  was  held  that  the 
amendment  set  tbe  mortgagor's  elec^on  at 
large.  In  tbe  same  case  it  was  held  that  the 
filing  of  the  bill  revived  tbe  right  of  election 
which  otherwise  would  have  been  loat  to  tbe 
mortgagor ;  this  upon  tbe  principle  tbJtt  the 
mortgagee,  though  in  possession  tox  a  l«igtb 
of  time  that  would  have  barred  a  bill  by  the 
mortgagor  to  avoid  tbe  sal^  treated  the 
mortgage  as  merely  a  subsisting  secarttv  by 
filing  Its  bill,  sucta  an  act  being  enOrely  in- 
consistent with  any  pietensim  aa  its  part 
that  its  possession  had  ripened  into  title. 
Tbe  principles  brought  into  view  by  the  cases 
to  which  we  have  referred  lead  to  the  con- 
clusion that,  whatever  effect  might  otberwise 
have  been  attributed  to  an^ellant's  unsuccesa- 
ful  lawsuit,  the  filing  of  the  original  bill  in 
this  cause  gave  arodlant  a  right  of  election 
to  affirm  or  disaffirm  the  voidable  foredosure, 
a  right  of  whi<^  she  could  not  be  deprived 
after  she  had  elected  by  answer  and  cross- 
bill to  disafllrm  and  prayed  for  relief  that 
became  appropriate  in  that  event 

The  decree  was  affected  with  error.  To  the 
end  that  appellant  may  have  het  election  to 
dlsafflnn  the  f(»%closure  sale  made  effectual 
and  that  the  mortgage  may  be  properly  fwe- 
dosed  by  decree  under  pleadings  to  be  re* 
cast  to  develt^  tlie  true  equities  of  tbe  canae^ 
tbe  court  making  such  order,  if  any,  in  re- 
spect to  tbe  sale  by  snbdlvlalonB  of  the  two 
parcels  as  may  seem  best  In  the  drdunstane- 
es,  the  decree  will  be  reversed,  and  the  cause 
remanded  for  farther  proceedings. 

Beveraed  and  remanded. 

ANDKBSON,  a  J.,  and  UtCUHLLAlU  and 
GABDNBB,  JJ.,  concur. 


SEAROT  et  al.  t.  CUIXMAN  OOUNTT. 
(6  Div.  210.) 

(Supreme  Court  of  Ainhama,   April  IS;  lU.a> 

1.  CounTDGS  «B3>96  ~  TaxABvm^B  Bono— 

OBUaEBH-STATCnS. 

The  fact  that  the  county  treaaurer'a  bond 
was  made  pavable  to  the  state  of  Alabama,  in- 
stead of  to  UN  Gonn^  of  OuUman,  was  u  no 
importance  or  bearing  in  the  county's  action  on 
bond. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  H  187-139;  Dec,  Dig.  «*5»9«.I 

2.  Counties  4=999— Tbeabubsb's  Boirn— Ob- 
ligation—Conbtbtjchon  OP  STATnT»~Sn- 
oiAE.  Fund — "AonmoNAi.." 

Code  1007,  I  210,  provides  that  the  treas- 
urer shall  give  a  bond  with  sureties  payable  to 
the  county  and  conditioned  as  prescribed  hj 
law,  and  that  an  additional  bond  shall  be  re- 
quired whenever  any  special  fund  shall  be  re- 
ceived by  him;  section  211  makes  It  his  duty  te 
receive  and  keep  the  county's  money  and  dis* 
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burse  it  aceordingr  to  law;  and  secdon  1500 
makes  every  official  bond  obligatory  as  to  the 
br?a(A  of  tbcir  condition  during  the  officer's  con- 
tinuance in  office  and  aa  to  the  faithful  dis- 
charge of  any  duties  subsequently  required  by 
law,  for  the  boiefit  of  every  person  injured  by 
Ilia  Deflect  In  performing  ms  official  dudes. 
The  treasurer  suosequently  received  and  misai)- 
propriated  money  from  a  special  fund  derived 
from  the  sale  of  county  bonds  for  the  construc- 
tion and  maintenance  of  pnblic  roads.  Held,  in 
the  county's  action  against  the  treasurer  and 
his  sureties  on  bis  general  official  bond^  that 
sections  210  and  1500  were  in  pari  matena  and 
must  be  considered  in  view  of  that  relation,  that 
the  sureties'  obligation  included  the  assurance 
of  his  fidelity  with  respect  to  the  special  fund, 
and  that  the  term  "additional"  meant  supple- 
mental, though  an  additional  bond  would  not  su- 
persede the  original  bond  Of  minimise  the  Bare- 
ties'  obligation  tbereoa. 

[Ed.  Note.— Fot  other  eases,  aee  OonntieB, 
Cent.  Dig.  {S  144-148,  148;  Dec.  Dig.  <8=>99. 

For  other  deSnitions,  see  Words  and  Phrases. 
First  and  Second  Series,  Additional.] 

Appeal  from  Circuit  Court,  Cnllman  Coun- 
ty;  Robert  O.  Brlckell,  Judge. 

Suit  by  the  Coim^  of  CoUman  against 
J.  J.  Searcy  and  others.  Judgment  for  plain- 
tlfT,  and  defendants  aK»eal.  Affirmed. 

Oeorge  H.  Parker,  of  Cullman,  and  Bystsr 
St  Efwter,  of  New  Decatur,  for  aiHWllants. 
A.  A.  Griffith  and  F.  E.  St  JobD,  both  of  Cull- 
man, and  Callahan  ft  Harris,  o£  Decatur,  for 
an;>^ee. 

HcCLELLAN,  J.  [1 ,  2]  The  county  of  Cull- 
man instituted  this  action  against  the  county 
treasurer  and  the  sureties  on  his  general  of- 
ficial bond  to  recover  a  sum  of  money — receiv- 
ed and  afterwards  misappropriated  by  the 
county  treasurer — derived  from  the  sale  of 
county  bonds  authoritatively  Issued  and  sold 
for  the  purpose  of  aCTordlDg  funds  wherewith 
to  construct  and  maintain  public  roads.  Code, 
I  158  et  seq.  The  bond  of  the  treasurer  was 
incorrectly  made  payable  to  the  state  of  Ala- 
bama, instead  of  to  the  county  of  Cullman; 
bat,  in  view  of  the  statutes,  this  error  is  of 
no  importance  or  bearing.  TJ.  S.  F.  &  G.  Co. 
V.  Union  Trust  Co.,  142  Ala.  S32,  38  South. 
177;  Barnes  v.  Hudman,  67  Ala.  604.  The 
rinj^e  question  presented  Is  whether  the  obli- 
gation assumed  by  the  sureties  on  the  general 
official  bond  of  the  county  treasurer  Included 
the  assurance  of  that  offlcial's  fidelity  with 
respect  to  the  special  fund  belonging  to  the 
county  and  received  by  him  subsequent  to  the 
execution  of  the  general  official  bmid  on 
which  this  action  la  founded. 

Section  210  of  the  Code  provides: 

"Before  entering  on  the  duties  of  his  office 
he  must  give  bond,  with  at  least  two  good  and 
sufficient  sureties,  in  double  the  esdmated 
amount  of  the  annual  revenae  of  the  county,  to 
be  determined  by  the  court  of  county  commis- 
sioners,  payable  to  the  county  and  conditioned 
as  prescribed  by  law,  which  bond  is  to  be  ap- 
prttved  by  the  Judge  of  probate  and  filed  and 
recorded  in  his  office;  and  the  court  of  county 
oommisrioners  shall  require  an  additional  bond 
whenever  any  special  fund  is  to  be  received  by 
the  treasurer,  and  pay  the  premium  therefor." 


So  tar  as  presently  liQPOTtaiit,  Code;  i  liWO, 
provides: 

"Every  official  bond  la  obligatory  on  the  prin- 
cipal and  Boretiea  thereon— (1)  For  eve»  breadi 

or  the  condition  during  the  bme  the  officer  con- 
tinues in  office,  or  discharges  any  of  the  duties 
thereof.  (2)  For  the  faithful  discharge  of  any 
dudes  wUdi  may  be  required  of  such  officer 
by  any  law  passed  aubeequently  to  the  execution 
of  such  bond,  although  no  such  condition  is 
expressed  therein.  (3)  For  the  use  and  benefit 
of  every  person  who  is  injured,  as  well  by  any 
wrongful  act  committed  under  color  of  ids  office 
as  by  his  failure  to  perform,  or  the  improper  or 
neglectful  performance  of  those  duties  imposed 
by  law." 

Section  211  of  the  Code  provides: 

"It  is  the  dutr  of  the  county  treasurer — (1) 
To  receive  and  keep  the  money  of  the  countyi 
and  disburse  the  same  aceordiiv  to  law." 

The  rec^pt  the  treasurer  o£  the  special 
fund  here  Involved  had  the  effect  to  Impose 
upon  that  official  the  obllgatlcms  of  fidelity 
whlcih  Uie  law  manifestly  exacted  of  him  In 
req»ect  of  funds  belonghig  to  tbe  county. 
Jack8oi>  County  t.  Deniek,  U7  Ala.  348,  23 
South.  103. 

Secthms  210  and  1500  are  in  pari  materia, 
and  must  be  construed  in  view  of  that  rela- 
tion. The  bond,  for  the  brea<di  of  which 
this  action  was  instituted,  was  Intended  by 
tbe  obUgors  to  be  and  it  was  an  official  bond ; 
and  tbe  official  acted  and  was,  when  the  de- 
fault occurred,  acting  as  county  treasurer. 
The  statutooy  etmditloD  that  the  official 
would  faithfully  dlwdiarge  the  duties  of  his 
office  was  of  tbe  essence  of  the  obligation  as- 
sumed by  tbe  obligors  <m  his  bond.  Code,  Si 
1483,  1^;  U.  S.  F.  ft  G.  Ga  r.  Unioa  Trust 
Co.,  142  Ala.  638,  88  Sotttb.  177.  That  the 
faithful  safe-keeping  of  and  accounting  fi>r 
the  special  fund  in  question  was  ot  bis  of- 
ddal  dutlra  Is  manifest  His  lawful,  official 
reception  of  the  special  fund  was  not  cmdl- 
tloned  upon  tbe  requirement,  or  the  ezecuttra, 
of  an  additional  bond— a  8tatnt<»7  status  vi- 
tally different  from  .that  found  to  exist  In 
the  case  ot  Morrow  v.  Wood,  S6  Ala.  1, 
where  the  lawful  official  reception  of  the  fund 
there  in  queatlMi  yna  expressly  oondltiraied 
upon  tbe  antecedent  execution  of  tbe  txmd 
prescribed  by  the  act,  and  the  assurance  that 
bond  was  held  to  afford  was  restricted  by  the 
duties  prescribed  by  the  act  approved  April 
10,  1873.  The  dedalon  in  Morrow  v.  Wood, 
supra,  is  not  a  governing  authority  on  tbe 
Inquiry  presented  uy  this  appeal. 

Section  210,  in  Its  last  provision,  iwescrib- 
ed  the  exaction  of  an  additional  bond  under 
defined  circumstances,  viz.,  when  a  spedal 
fund  was  to  be  received  by  the  official.  Tbe 
term  "additional,"  as  there  employed,  means 
supplemental.  Such  an  additional  bond  does 
not,  when  given,  supersede  the  original  bond 
or  minimize  its  obligations  so  far  as  the 
sureties  on  the  original  bond  are  concerned. 
The  defined  (section  210)  drcumstauces  under 
which  the  court  of  county  commissioners  is 
commanded  by  the  statute  to  exact  the  addi- 
tional bond  but  served  to  fix  the  occasion 
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when  the  additional  bond  diould  be  required, 
and  not  to  make  tlie  reqnlrement,  or  execu- 
tion, of  tbe  additional  bond  a  coIldltlo^  to 
tbe  lawful  reception  of  any  Bpe<dal  fund  be- 
longing  to  tbe  county,  for  tbe  dlqpoeltlon  of 
wbicb  tbe  law  did  not  make  other  pnvlalon. 
Being  an  official  bond,  so  intoided  by  Uie 
obligors  and  tbe  tenure  of  office  taken  un- 
der Its  sanction,  tbe  prorlsicHUi  of  section 
1600  effected  to  impose  on  the  oUlgors  oa 
the  general  bond  tne  obUgatl<»i8  to  answer 
for  tbe  fuU  penally  of  tbe  bond  (sectl<m  1B(M) 
for  "every  breach  of  Qie  condition  during  the 
time  the  offi<dal  owtlnues  in  office,  or  dis- 
charges any  of  the  duties  thereof* ;  provided, 
of  course,  the  default  or  dereliction  occuts 
while  such  bond  is  a  binding,  unreleased  ob- 
ligation. 

The  trial  court  correctly  so  ruled.  Its  Judg- 
ment holding  the  obllgtns  on  the  general 
bond  liable  must  be  affirmed. 

Afflrmedi 

ANDERSON.  O.  J.,  and  SATRB  sod  GARD- 
NER,  JJ.,  concar. 


WALLACE  T.  CROSTHWAIT.   (8  Dir.  910J 

(Supreme  OoorC  of  Alabama.   April  20,  1916.) 

L  Appeal  inn  Ebbob  «;»a68(4),  1176(7)— 
EzcEPnoNB  —  Necbsbitt  —  BrZDEncB  — 
Trial  by  Coubt— Deteeminatioit. 

On  tbe  trial  of  a  cause  wlthoot  a  jury  either 
party  may  by  bill  of  exceptions  present  for  re- 
view the  judgment  of  the  trial  court  on  the  evi- 
dence without  an  exception  thereto,  and,  If 
error  Is  discovered,  the  Supreme  Cojurt  may 
render  ancb  jud^ent  as  tbe  trial  court  should 
have  rendered,  or  reverse  and  remand. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
^OTj^t  1587, 16(S,  4681;T5ec  Dig. 

2.  V^tJD  ^50— PBBsnupnoiTs  avd  BuBDxn 

OP  PBOor. 

The  law  does  not  presume  fraud,  and,  when 
a.  charge  of  fraud  is  made,  it  must  be  estab- 
lished by  the  evidence  before  relief  can  be  bad. 

[Ed.  Note.— ii^>r  other  cases,  see  XYaud,  Oent 
Dig.  H  46,  47;  Dec;  Dig.  «s»eO.] 

8.  Sales  4=9181(12)  ~  Revbdibs  or  Butbb  — 

Actions— BviDBNCB—SuFPioiBNCT. 

In  an  action  by  the  purchaser  of  cotton  to 
recover  the  prices  paid  under  Code  1907,  f 
8*^,  declaring  that,  when  cotton  in  bales  is 
sent  by  a  planter  or  other  owner  to  a  factory 
for  sale,  a  warranty  is  implied  that  the  cotton 
Is  not  fraudulently  packed,  evidence  held  insuffi- 
cient to  show  that  the  bale  was  water-pecked  or 
^Bted,  but  that  It  was  sold  as  damaged  cotton 
withont  fraud. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  H  488,  48»;  Dec  Dig.  «s>181(12).] 
4.  WoBDB  AND  Phrases— "Wateb-Paokbd." 

A  "water-packed"  bale  of  cotton  is  one  to 
the  lint  of  which  water  is  added  in  such  a  man- 
ner that  the  weight  is  increased,  or  In  which 
water-damaged  cotton  is  placed,  or  tbe  sampling 
sides  of  which  are  packed  with  lint  cotton  not 
BO  wet  or  water-damaged.  If  the  water  is  added 
to  the  lint  cotton  before  or  at  the  time  it  is 
pressed  into  a  bale,  or  wet  or  water-damaged 
cotton  is  concealed  therein,  such  a  bale  is  "wa- 
ter-packed."  If,  however,  the  seed  cotton  enter- 


ing into  the  bale  was  merely  green  oe  damp 
when  ginned  and  pressed,  and  no  water  or  m<^e- 
ture  or  other  extraneous  matter  was  added  by 
human  agency*  audi  a  bale  is  not  fraadulcmC  or 

"water-paekeo.** 

Appeal  from  Circuit  Court.  Lawrence  Coun- 
ty;  AH.  Alston,  Judge. 

Action  by  A  3.  Crostfawalt  against  W.  C. 
Wallace.  From  a  Judgment  for  plalDtiCT. 
defendant  appeals.  Transferred  from  ttie 
Court  of  Appeals  nnder  section  6,  Act  April 
18,  1911,  p.  44fi.   Reversed  and  rendered- 

W.  T.  Lowe,  ct  New  Decatnr,  for  ^^ellant. 
J.  U.  Irwin,  of  ICouIton,  fi>r  anM^lM^ 

THOMAS,  3.  The  salt  was  by  plalntut, 
appellee  here,  tot  the  recovery  of  the  par- 
chase  price  of  a  tiale  ot  cotton  sold  to  lilm 
by  defendant  Tbe  gmvamen  of  count  8  was 
that  said  bale  of  cotton  was  '^ter-packed,** 
that  this  fact  was  unknown  to  plaintiff  bnyer 
at  the  time  of  the  purdiase,  and  that  on  ac- 
count of  Sttdti  condition  plalntur  suffered  tbe 
damages.  The  cause  ms  tried  by  tbe  oonrt 
without  tbe  intervention  of  a  Jury.  Tbe  spe- 
dal  finding  of  tact  was  '*that  the  bale  of 
cotton  in  controvert  was  water-padced*"  and 
Judgmoit  was  entered  for  idaintlff. 

[1]  In  the  trial  of  a  cause  wiOiont  a  iwcj 
^ttaer  party  may  by  bill  of  exceptions  pre- 
sent for  review  by  this  court  tbe  Jadgmrat 
of  the  trial  court  on  the  evldenoe,  witbont  an 
exception  thereto ;  and  this  court  will  review 
gatit  finding.  If  there  is  errw,  audi  Jodsmmt 
will  be  here  rendered  as  the  court  below 
should  have  rendered,  or  tbe  cause  may  be 
reversed  and  remanded  for  further  proceed- 
ings in  the  lower  court 

[2,  S]  TbB  warraidr  on  sale  of  a  bale  of 
cotton  by  the  plantar  is  thus  deelaTed 
statute  (Code  1907.  S  8784): 

"When  cotton  in  bales  Is  sent  by  a  planter  or 
other  owner  to  a  factor  for  sale,  a  warranty  la 
implied  on  the  part  of  such  planter  or  owner 
to  the  factor,  and  the  purchaser  from  such  fac- 
tor, respectively,  that  such  cotton  is  not  frandn- 
lently  packed;  and  irtien  cotton  is  sold  bf 
sample  by  the  owner  or  his  factor,  that  the 
sample  has  been  fairly  drawn,  and  that  the  cot- 
ton is  not  fraudulently  packed,  and  no  other 
warranty  Is  thereby  Implied;  and  for  any 
ln%adi  of  such  implied  warranty,  tbe  pnrcfaaser 
may  recover  damages,  either  from  the  owner  or 
factor  Belling  the  same ;  but  no  action  can  be 
brought  for  any  breach  of  such  last  mentioned 
implied  warranty,  unless  the  suit  is  commenced 
within  one  year  after  such  sale;  but  planters 
shall  not  be  liable,  in  any  way,  for  losses  sus- 
tained by  factors  or  commission  merchants  for 
having  sold  cotton  by  fraudulent  or  unfair 
samples,  unless  sadi  loss  was  occadcmed  by  plat- 
ing of  fraudulent  packing  of  tbe  cotton  by  such 
planter." 

The  law  does  not  presume  fraud,  and,  when 
a  charge  of  fraud  Is  made  as  a  fact,  and  it 
is  denied,  it  roust  be  established  by  the  evi- 
denoe  before  relief  can  be  had.  If  the  facts 
and  drcurastances  from  which  the  alleged 
fraud  is  supposed  to  arise  may  be  reasonably 
consistent  with  honest  intentions,  fraud  will 
not  be  imputed.  Thames  v.  Rembert,  63  Ala. 
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561;  HarreU  Mitch^  9L  Ala.  2T0,  281; 
Allen  T.  Riddle,  141  Ala.  621,  ST  Rontli.  680; 
IffoRla  &  00.  T.  Barton  &  Allea,  180  Ala.  98, 
60  South.  172;  Henderson  t.  GUUland,  187 
Ala.  268.  66  Sontb.  793. 

[4]  Cotton  Is  one  of  the  chief  products  ol 
agriculture  In  this  state,  and  from  its  prep- 
aration for  market  and  sale  have  come  the 
expressions  "plated,"  "sand-padHed,"  and 
"water-packed,"  each  with  well-understood 
meaning.  Daniel  v.  State,  61  Ala.  4.  A  civil 
and  a  criminal  statute  have  been  enacted  to 
prevent  the  fraudulent  packing  of  bales  of 
cotton  by  "plating  or  otherwise."  Code  190T, 
H  37S4.  6683.  When  cotton  la  "ginned  and 
packed"  into  a  merchantable  bale,  the  war- 
ranty is  implied  that  the  lint  coming  from 
the  gin  has  not  been  so  dealt  with  or  manip- 
ulated as  to  fraudulently  increase  its  weight, 
that  wet  or  damaged  staple  has  not  been 
placed  therein,  and  that  the  sides  of  the  bale 
from  whence  the  sample  Is  to  be  taken  have 
not  been  plated  with  a  better  staple. 

A  "water-packed"  bale  of  cotton  Is  one  to 
the  lint  of  which  water  was  added  in  sn^ 
manner  that  the  weight  was  increased,  or  in 
which  water-damaged  cotton  was  placed,  or 
the  sampling  rides  of  which  were  idated  with 
lint  cotton  not  so  wet  or  water-damaged.  In 
other  words,  If  water  was  added  to  the  Unt 
cotton  before  or  at  the  time  It  was  pressed 
into  a  bale,  or  wet  or  water-damaged  cotton 
was  concealed  therein,  such  a  bale  is  water- 
packed.  If,  however,  the  seed  cotton  enter- 
ing Into  the  bale  was  merely  "green"  or 
damp  when  ginned  and  pressed,  and  no  water 
or  moisture  or  other  extraneous  matter  was 
added  by  human  agency,  an^  a  bale  could 
not  be  said  to  be  a  tmudnlent  os  a  water- 
packed  bale  of  cotton. 

We  have  carefully  followed  the  evidence  on 
which  the  special  finding  of  the  trial  court 
was  rendered.  With  frankness  of  statement 
the  plaintiff,  the  glnner  of  the  bale  of  cotton 
In  question,  and  the  defendant,  have  detailed 
the  facts.  There  la  little  if  any,  conflict  in 
the  testimony.  The  cotton  was  gbmed  at 
Honlton,  placed  on  defendant's  wagon,  and 
Immediateiy  sold  to  plaintiff,  who  was  an  ex- 
perienced buya.  Plainlitt  states  that  he 
bought  the  cotton  on  his  own  Judgment,  trtm 
the  aamidfls  that  he  took  from  the  bale ;  that 
lie  knew  it  was  bad  when  he  bongbt  It ;  that 
the  defendant  did  not  bring  blm  a  sample 
and  made  no  rei^esentatltnu  concemli^  the 
cotton;  and  that  after  its  pnrdiase  he  al- 
lowed it  to  Ue  on  the  i^tform,  without  shel- 
toTt  for  85  or  40  days,  when  he  sold  it  to  Mr. 
Jones,  who  "some  time  after"  resold  U  to  a 
tBLCtfxt  in  Decatur,  who  "later"  disoorered  Its 
damaged  conditl«m.  The  record  does  not  dis- 
pose the  length  of  time  that  dapsed  from  Its 
^rcbase  by  itolnUfl  to  the  discovery  of  its 
conditioa  at  the  ccnni^ess  in  Decatur, 

The  seed  cotton  was  "bad  and  damp"  when 
offered  to  Mr.  Prince  to  be  ginned.  The  de- 


fmdant  then  carried  It  to  If  oOttim,  whne  It 
was  i^ed  by  Mr.  Long,  who  testified  that 
the  cotton  was  ginned  from  d^ndant's  was* 
on,  and  Just  as  oth»  cotton  was  ginned;  that 
it  was  conveyed  by  snctlcm  pipes  to  the  gin, 
and  that  Uve  Unt  was  conv^ed  by  machinery 
to  the  press;  that  it  was  not  handled  other 
than  by  machinery  in  this  process ;  that  the 
bale  could  not  have  been  "water-packed" 
without  stopping  the  gin  and  subjecting  it  to 
water  while  tike  machinery  was  standing; 
that  he  did  not  water-pack  the  bale  of  cot- 
ton; and  that  defendant  "did  not  handle  or 
have  anything  to  do  with  tbe  bale  of  cotton 
from  the  time  it  left  the  wagon  untU  it  was 
rolled  out  frtmi  the  press,  whra  be  put  it  oa 
the  wagtm  and  drove  away." 

The  counts  for  deceit  were  unsupported  by 
the  evld«ice,  and  Judgment  thereon  must  be 
for  the  defmdant  Scott  Holland,  182  Ala. 
389,  31  South-.  614. 

After  a  careful  consideration  of  the  evi- 
dence we  are  of  opinion  that  the  great  weight 
of  the  evidence  shows  there  was  no  dec^t  or 
breach  of  warranty  or  bad  faith  on  the  part 
of  the  seller  towards  purchaser,  and  that  the 
bale  of  cotton  was  not,  in  fact,  water^iMUdEed. 
The  reasonable  view  of  the  transacti<Hi,  and 
the  view  conslBtent  with  honest  Intention,  Is 
that  the  cotton  was  carried  to  the  gin  by  the 
seller,  where,  without  change  in  its  condi- 
tion, it  was  ginned  and  packed,  and  was  aft- 
erwards purdiased  by  plaintiff;  that  it  was 
of  the  last  of  defendant's  crop,  and  for  this 
reason  was  of  inferior  grade,  and  perhaps 
"frostbitten,"  and  that  it  was  purchased  as 
such  inferior  or  damaged  grade  of  cottcm; 
that  after  its  purchase  the  buyer  allowed  it 
to  remain  exposed  to  the  weather  for  a  month 
or  more,  and  that  its  deterioration  occurred 
while  in  the  possessim  ct  a  sabsequent  pur- 
chaser. 

The  court  committed  error  In  finding  from 
the  evidence  that  the  bale  was  water-packed, 
and  in  rendering  Judgment  for  the  plalntlfiT. 

Judgment  Is  here  rendered  for  the  defend- 
ant, and  the  appellee  is  taxed  with  the  costs 
in  this  court  and  in  the  lower  court. 

Beversed  and  rendered. 

ANDEBSON,  O.  J.,  and  MATHEIjD  and 
SOMEBVILLB^  JJ.,  COncQi; 


MARTIN  V.  WALKEB  et  al.  (7  Div.  792.J 
(Supreme  Court  of  Alabama.   April  6,  191&) 

1.  Apfeal  and  Brbob  «S910I2(4)— Bavnw— 

Habuxxbs  Ebbob. 

The  errcHQeous  refioaal  of  trial  court  to 
strike  a  plea  on  demurrer  was  harmlesB.  where 
under  a  plea  good  as  against  demurrer  the  same 
evidence  admissible  under  the  plea  wrongfully 
retained  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
ErroFj^  Cent  EHr.  (  4H3;  Dec  Dig.  «=>1042 
<4) ;  Pleading.  Cent.  Dig.  »  1144,  1172.] 
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2.  MoBfrsAon  «»312(1)  —  SATUVAcnoir  — 
Faix-ubb  to  EIntek. 

Men  Inadvertmca  or  inditFerence  (A  a 
mortgagee  Btter  payment  and  notire  will  not 
ezcoae  ma  failnro  to  enter  aatiafaction  tit  rec- 
ord. 

[Ed.  Note.— For  other  ceees.  see  Mortgages, 
Cent  Dig.  H  981.  838,  d35.  IMl;  Dea  Dig. 
*s9S12(f).l 

3.  MonsAOBS  «=s»312(t)— SATiBTAxnioir— Bx- 

0U8I. 

A  mortgagor  delivered  to  the  mortgagees, 
who  resided  in  a  different  county,  a  notice  to 

Eromptl;  enter  aatisfaction  of  a  mortgage  which 
ad  been  paid.  The  mortgagees  noted  satisfac- 
tion on  the  notice,  delivered  It  to  the  mort- 
gagor's agent,  and  retiuested  the  mortgagor  to 
have  the  probate  Judge  of  the  county  of  his  resi- 
dence enter  satisfaction.  The  mortgagor,  though 
he  viRited  the  probate  court  before  the  expira- 
tion of  the  60-uay  period,  did  not  enter  satisfac- 
tion, or  deliver  the  power  of  attorney  prepared 
bjr  the  mortgagees  to  the  probate  Judge.  Jletd 
that  as  the  mortgagees  were  warranted  in  as- 
suminK  that  the  mortgagor  actually  desired  sat- 
isfaction of  the  mortgage  to  be  entered,  the 
mortgagor  by  accepting  the  power  of  attomev 
and  failing  to  object  acquieaced  therein,  end 
could  not  complain  that  tiie  mtwtngees  failed 
to  «iter  satiafiction  themselvca  and  so  recover 
the  penalty  for  failure  to  enter  satisfacdon. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  IS  930,  931,  988,  935.  Ml ;  Dea  Dig. 
*=9312(iyi 

Appeal  from  Clay  County  Court;  B.  J. 
Garrison,  Judge. 

Action  by  H.  B.  Martin  against  W.  R. 
Walker  and  George  Gosdln,  as  partners,  for 
the  penalty  f«  the  failure  to  satisfy  the  rec- 
ord of  a  mortgage.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Transferred 
from  the  Court  of  Appeals  under  section  6, 
Acts  of  1911,  p.  450.  Affirmed. 

The  notice  Is  as  follows: 

"Goodwater,  Ala.,  2—18—15.  Deer  Sira:  I 
see  your  mortgaj^c  on  me  hasn't  been  taken  off 
record  yet,  please  give  the  matter  prompt  at- 
tention and  take  it  off  at  once.  The  mortgage 
was  due  Nov.  1,  1914,  recorded  in  Mort^uj^e 
Record  42,  page  202,  at  Ashland,  Ala.  Xours 
very  truly,  H.  E.  Martin." 

Upon  tbla  paper  wu  also  Indorsed  tta  fol- 
lowing: 

"Judge  Ingram:  Please  mai^  H.  B.  Martin's 
notice  satisfied  in  favor  of  Walker  &  Gosdln.  all 
of  them.   WaUer  &  Gosdin." 

It  appears  from  the  evidence  that  the  orig- 
inal notice  was  delivered  to  Gosdln  by  one 
Percy  Papers  and  Estes  Papers,  plaintiffs 
agents,  and  that;  when  the  indorsement  was 
made  apon  the  notice,  It  and  the  notice  vere 
redelivered  to  the  said  Peppers  with  the  re- 
quest to  d^Ter  to  plaintlfl.  The  other  facts 
sufficiently  appear. 

C.  W.  Allen  and  Merrill  ft  Cornelius,  all  of 
Ashland,  for  appellant  Riddle.  Burt  &  Rid- 
dle, of  Talladega,  for  appellee. 

SATRE,  J.   It  may  be  doubted  that  the 
notice  In  this  case  was  the  full  equivalent  of  I 
the  request  In  writing  which  the  statute,  sec- 1 


tion  4898  of  Oie  OoOe,  makes  ft  omdUioii  pre- 
cedmt  to  tht  mortsasetfs  UaMUty  lor  faO- 
ing  to  enter  the  fact  of  payment  or  ntlsta^ 
tion  «  the  margha  of  the  tecord.  Clark  v. 
Wright,  123  Ala.  591,  26  Sooth.  SQL  But  de- 
fendants knew  what  it  meant,  and  accepted 
it  as  the  request,  prescribed  1^  law.  Wa 
shall  th««fore^  for  the  purposes  of  this  case, 
omslder  it  as  soffldent  8o  orasiderliic  the 
request,  we  think  there  was  no  reversible 
error. 

II]  Ttae  ethical  correctness  of  the  dedsies 
below  is  plain,  and  our  Judgment  Is  that  it 
should  be  sustained  on  legal  considwatlou  as 
well.  The  tacts  to  which  plaintiff  objected 
were  admissible  in  v^oot  of  the  all^tlmis  of 
Ideas  9  and  7  alike.  Flea  7  repeats  the  allega- 
dons  of  plea  6,  and  adds,  to  state  the  legal  ef- 
fect of  the  addltlMi,  tiiat  plaintiff,  well  know- 
ing that  defendants  relied  on  him  to  dellm 
their  request  and  power  of  attorney  to  the 
probate  Judge,  and  fraudulently  contriving  to 
lull  defendants  into  a  sense  of  security,  to  the 
end  that  the  mortgage  might  not  be  marked 
satisfied,  as  plaintiff  pretended  to  desire,  but 
that  it  might  not  be  so  marlred  In  order  that 
he  might  Iiave  the  penalty  for  failure,  wlUh 
held  the  said  request  and  power  of  attomer 
from  the  probate  Judge.  This  was  a  good 
plea,  as  for  any  specific  objection  taken  to  it 
by  the  demurrer,  and  the  Judge  below,  try- 
ing the  case  without  a  Jury,  could  not  hare 
reasonably  found  otherwise  than  that  it  was 
sustained  by  the  proof.  Such  being  the  case, 
the  survival  In  the  record  of  plea  0,  tfaou^ 
It  should  liave  been  stricken  aa  danurrer, 
will  not  be  allowed  to  woxk  a  reversal  ot  the 
Judgment 

[2,  S]  The  only  point  of  apparent  difficulty 
la  raised  by  plaintiff's  prc^sltlon  thut  be 
owed  defendants  no  dnty  to  take  their  re- 
quest and  power  of  attorney  to  the  probate 
Judge,  and  hence  they  liad  no  right  to  rely 
upon  him  to  do  so.  In  the  peculiar  drcom- 
stances  of  this  case  our  opinion  is  that  de- 
fendants had  both  a  moral  and  legal  right  to 
rely  upon  plaintiff  as  alleged. 

Without  dispute  the  evidence  showed  that 
defendants,  upon  receiving  from  plaintUTi 
agent  the  request  in  writing  that  the  mort- 
gage be  marked  satisfied  upon  the  record,  in- 
dorsed upon  it  a  written  request  and  author 
ity  to  the  probate  Jodge  to  mark  the  note 
satlsfled— meaning  upim  flair  constrnctioa 
the  note  and  mortgage  in  the  body  ot  vhidi 
it  was  incorporated ;  tlut  they  delivered  tUi 
request  and  power  ot  attorn^  to  plaintUTi 
agent,  who  thereupon  became  their  agent, 
with  the  reqnest,  In  effect,  that  he  or  idals* 
tiff  would  take  it  to  the  probate  judge  np«a 
some  occasion  when  they  would  be  going  ts 
the  county  seat,  where  the  mortgage  was  n- 
corded ;  that  this  agent  did  not  Indicate  that 
he  would  take  the  paper  to  the  probate  Jodg^ 
but  he  did  undertake  to  carry  It  to  plalntll; 
that  he  delivered  the  paper  to  plaintiff  and 
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told  blm  of  defendants'  request;  tliat  plain- 
tiff said  sotUBs;  did  noUdng.  The  moit- 
gage  In  qnestion,  a  mortgage  securing  a  loan 
<tf  $26B  on  Iwnsebidd  furniture,  farming 
stock  and  tmpleinents,  and  crops  to  be  grown 
by  the  mortg^or.  was  eacnted  at  Qoodwa- 
fer,  In  Coosa  county,  and  defendants'  reqaest 
and  power  of  attorney  was  dated  from  Good- 
water.  Bm  the  mortgage  was  recorded  In 
Clay  county,  and  this  anlt  was  brom;lit  in 
C!lay.  The  fair  inference  is  that  plalntift 
lived  In  Clay,  and  Oat  deCoklants  did  busi- 
ness at  Ooodwater.  These  facts,  to  vAldi  we 
hare  last  referred,  are  slgniflcant  to  Oils  ex- 
toit;  tbcQT  go  to  prove,  there  belug  nothing 
to  the  contrary,  that  dtfoidants  were  not 
maUng  an  extraordinary  or  nnreasoaable 
draft  on  the  good  feeling  upon  which,  as  the 
whole  record  of  the  facts  9oes  to  sbow,  they 
relied  In  assmnlng  that  plaintiff  in  good 
faith  desired  tiiat  the  doud  uptm  his  title 
should  be  removed,  within  two  numflis  at 
most,  and  in  sending  their  request  to  blm. 
The  true  motive  that  characterized  plaintifl'B 
conduct  In  the  premises  Is  further  shown  by 
the  fact  that  within  the  time  in  wliidi  the 
record  might  have  been  satisfied  according  to 
the  statute  he  went  to  the  county  seat,  and 
on  the  sixtieth  day,  which  was  the  first  day 
after  two  months  bad  expired,  he  went  into 
the  probate  office  with  the  power  of  attor- 
ney In  his  pocket,  but  withheld  It  from  the 
probate  Judge.  The  mortgage  was  satisfied  of 
record,  but  it  does  not  appear  just  when  tliis 
was  done;  we  tmow  only  that  it  was  more 
than  60  days  after  notice.  These  facts  au- 
thorised and  required  a  Judgment  for  de- 
fendants under  their  seventh  plea. 

The  mere  InadTertence  or  Indifference  of 
tbe  mortgagee  after  payment  and  notice  vrill 
not  excuse  his  failure  to  enter  payment  or 
satisfaction  at  record.  Dittmau  Boot  ft  Shoe 
Co.  V.  Mlxon,  120  Ala.  206t  24  South.  847.  In 
ordinary  transactions  ctmcemlng  property, 
where  the  parties  have  adverse  interests  and 
deal  at  arm's  length.  It  Is  the  duty  of  every 
(me  to  exercise  reasonable  care  and  prudence 
for  his  self-protection,  and,  if  he  negligently 
trusts  himself  In  the  hands  of  one  whose  In- 
terest it  is  to  mislead  him,  the  law.  In  gen- 
eral, will  leave  him  where  he  has  placed  him- 
self by  his  own  Imprudent  confidence.  Many 
cases  illustrate  this  doctrine.  Terry  v.  Mu- 
toal  Ufa  Ins.  Co.,  116.  Ala.  212,  22  South. 
682;  Hooper  v.  Whltaker,  IBO  Ala.  324,  SO 
Sontb.  855  ;  2  Cooley  on  Torts  (8d  Ed.)  031, 
note.  Hence  mere  silence,  or  Inaction,  In  the 
absence  oC  some  duty  to  speak,  or  act.  Is  no 
fiaud.  On  the  other  hand,  the  statute  on 
which  plaintiff  predicated  his  action  was  not 
made  to  be  an  Instrument  of  fraud.  Ghat- 
tano(^  Co.  V.  Bdiols,  125  Ala.  548,  27  South. 

It  is  highly  penal,  and  must  be  strictly 
construed.  Mayhall  v.  Woodall,  68  South. 
322.  Fraud  may  consist  In  producing  a  false 
bnpression  upon  the  mind  of  another,  and, 
if  this  result  is  accomplished,  the  method 


adopted  by  the  artfol  mind  Is  not  a  mattar 

of  Imptntance. 

"So  one  may  accomplish  e  fraud  by  encour- 
RginR  and  takinfr  advantage  of  a  deluaioD  known 
to  exist  in  the  mind  of  another,  though  nothing 
is  directly  asserted  which  is  calculated  to  keep 
It  up."   Cooley.  910,  911. 

In  the  law  of  estoppel  quiesceace  under 
such  circumstances  as  that  assent  may  be 
reasonably  interred  from  it  is  the  equivalent 
of  acquiescence.  Herman  on  BstoHWil.  8  776. 
Quiescence  may  amount  to  misrepresentation. 
It  has  been  said,  liowever,  that  fraud  or  bad 
faith  is  a  necessary  ingredient  of  misrepre- 
sentation by  passivity  (16  Cyc.  780),  and.  so 
far  as  ttils  case  Is  concerned,  we  think  that 
Is  the  correct  rule. 

Passing  on  the  law  and  the  facts,  as  did 
the  court  below,  we  affirm  two  things : 

(1)  That  defteidanta  were  not  guilty  of  cul- 
pable negllgenoe  In  relying  on  plalntlfl  to 
talK  tlielr  power  of  attorn^  to  the  Judge  of 
probate^  NegUgenoe  is  detomlned  by  ref^ 
^oe  to  Ihe  standard  ot  care  ordinarily  axer- 
dsed  by  prndent  men  in  like  circumstances. 
Plaintiff's  request  that  tbtt  record  of  the 
mortgage  be  marked  satisfied  was  notice  to 
defendants  tliat  the  penalty  might  follow  up- 
on their  ftdlure  to  comply  within  the  time 
limited  by  the  statute;  but  they  may  very 
well  have  been,  and  doubtless  were,  under  the 
Im^ressimi— delusion  it  may  be  termed— that 
what  plaintiff  really  desired  was  that  the 
record  should  be  satisfied.  Plaintiff  made  no 
express  promise;  but  defendanta  pronq;itly 
and  without  demur  craceded  by  their  action 
that  the  mor^ge  debt  had  been  paid,  and 
that  plalntlfl  was  entitled  to  liave  what  he 
asked.  No  reaaon  anw&rs  why  they  should 
have  understood  that  plaintiff  was  dealing 
with  the  subject  In  hand  as  a  matter  of  dlf- 
feroice  antagcmlsm  between  than.  They 
bad  no  interest  in  keeping  the  record,  of  the 
mortgage  unsatlafled.  Their  interest,  like 
that  they  supposed  the  itolntiff  bgd,  was  that 
the  record  should  show  satisfaction.  Their 
request  that  plaintiff  take  the  power  of  at- 
torney to  th«  probate  Judge,  proceeding,  as 
evidently  It  did,  upon  their  assnmptton  of  a 
state  of  good  vrill  betweoi  themsetves  and 
plaintiff  and  upon  the  further  assumption, 
that  plaintiff  really  desired  that  for  which 
he  asked  in  his  notice,  which  took  the  guise 
of  an  informal  and  not  unfriendly  request,  in 
connection  with  plaintiff^  receipt  and  reten- 
tion of  It  in  ailenoe,  when  dissent  would  have 
been  so  easy,  natnnl,  and  reasonable  accord- 
ing to  Ore  common  standard  of  good  neighbor- 
hood and  good  faith  prevailing  In  ordinary 
intercourse  between  mm  dealing  with  a  mat- 
ter in  which  thfiv  have  a  common  Interest, 
raised  tlw  impUcatixm  of  a  promise  <m  his 
part 

(2)  We  do  not  mean  to  assert  that  by  any- 
thing he  did  plaintiff  forfeited  bis  right  to 
have  the  record  of  the  mortgage  marked  sat- 
isfied.  TtM  bad  faith  of  which  deCoidanta 
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CMupIained  could  In  no  event  nifflce  to  de> 
prlTo  blm  of  tliat  rlgbt  But  plalntlff*B  con- 
duet  vni8  uiged  b7  way  of  defense  and  in 
support  of  an  existing  status  of  property 
whlcb  had  Its  origin  In  undisputed  right,  and 
In  that  aspect  it  was  ol  controllins  l^al  im- 
portance and  consequence;  The  outcome  of 
the  case  depended,  not  upon  any  inquiry  as 
to  previously  exiting  proper^  rights,  hut 
upon  the  questioa  whether  defendants*  liabil- 
ity imder  the  statute  had  been  nurtured  to 
maturity  by  any  fraudulent  means.  Defend- 
ants had  no  legal  right  to  Impose  any  duty 
upon  plalntltt;  but  from  the  circumstances 
in  eridence  the  court  must  have  been  reason- 
ably satlsfled  that  defoidants  did,  not  nnrea- 
stmably  as  such  things  go  among  men  acting 
in  good  faith,  rely  upm  plaintiff  to  take  their 
request  and  power  of  attorney  to  the  probate 
Judge,  and  tiiat  he  knew  th^  'vrere  relying 
upon  him.  Frcnn  this  situation  arose  the 
dn^t  not  Indeed  to  take  the  paper  to  the  pro- 
bate Judge,  but,  if  plaintiff  would  not,  to  dis- 
abuse the  mind  of  defendants  of  the  dtiuidon 
under  which  they  labored,  as  he  might  so 
easily  have  done.  Ordinal^  the  fact  that  a 
promise  Is  never  performed  Is  not  (tf  itself 
eitha  friiud  or  evidence  of  fraud.  Neverthe- 
less a  promise  is  sometimes  the  very  device 
resorted  to  for  the  purpose  <tf  accompllshii^ 
fraud,  and  the  most  apt  and  effectual  means 
to  that  end.  Cooley,  p^  029;  fraud  In 
sndi  case  Is  not  the  failure  to  keep  the  prom- 
ise, but  it  is  that  a  promise,  purporUiw  to  be 
maille  fbr  ordinary  butdness  reasons,  or  from 
good  will,  is  in  fiict  made  as  a  device  to  lure 
the  i»(»nl8ee  into  a  liability  which  he  would 
otherwise  have  avi^ded.  Sweet  v.  Kimball. 
166  Mass.  832,  44  N.  B.  243,  66  Am.  St.  Bep. 
406b  The  most  ratiimal  conclusion  In  this 
case  was  that  plaintiff,  allowing  defendants 
to  rest  in  the  beUef  that  he  desired  to  have 
the  record  satisfied,  when  In  fact  he  desired 
that  It  be  not  satisfied  in  order  that  be  might 
have  the  penalty,  allowing  them  to  rely  uj>on 
the  false  security  of  a  confidence  to  ttie  mis- 
placement of  whldi  he  had  contributed  by  his 
siloice  whm  in  good  fftlth  he  should  have 
spoken,  took  advantage  of  Uie  sltuatloii,  and 
evidently  that  was  his  purpose  all  alonf— to 
lay  the  trap  Into  which  fell.  The  rl^t 
to  the  penalty  prescribed  1^  statute  should 
not  be  allowed  to  rest  upon  such  ground,  and 
so  the  seventh  plea  was  established. 

Plaintiff  cannot  be  heard  to  say  that  the 
prtibate  Judge  might  not  have  been  wllUng  to 
execute  the  power  of  attorney.  That  was  not 
a  matter  for  plaintiff's  conidderatlon.  If  the 
power  of  attorney,  being  delivered,  had  not 
been  executed,  tx  if  plaintiff  had  not  aUowed 
defendants  to  rest  on  the  belief  ttut  he  would 
deliver,  defendants  would  have  been  respon- 
sible for  the  consequences. 

Affirmed. 

ANDERSON,  G.  J.,  and  McOLBLLAN  and 
GARDNER,  JJ.,  concur. 


HOLMBS  ▼.  BLOOH.  9Div.2ir7.) 
(Supreme  Oourt  of  Alabama.   April  20,  1916.) 

1.  Sales  «s322^  —  Conthacts  —  OoTnraKa- 

UANDIRO  OF  ObDEBS. 

An  order  uigned  by  defendant  was  condltioQ- 
al,  where  reserving  the  right  to  plaintiff  to  ac- 
cept or  reject  the  sale  made  by  Its  representative 
and  defendant  could  conntermand  at  any  time 
before  acceptance. 

[Dd.  Note.— For  other  cases,  see  Sales,  Cast. 
Dig.  J  41 ;  Dec.  Dig.  *=>^S)!] 

2.  EviDENca  ^s»71— Pbesuxftxons. 

There  is  a  presumption  that  a  letter,  mailed 
with  postage  prepaid,  is  duly  receired  by  the  ad- 
dressee, though  that  presumption  may  be  re- 
butted. 

[£d.  Note.-~-For  other  caaes,  aee  IMdence, 
Gent.  Dig.  {  92;  Dec  Dig.  «=»71.] 

8.  Sales  «s»58(1)— Acnovs— CommaiiAim— 

BVIOKNOB. 

In  an  action  on  a  contract  fif  sale,  the  ques- 
tion whether  the  buyer  bad  countermanded  the 

order  before  acceptance,  the  countermand  beiuK 
posted  onlj  a  short  time  after  the  order  was 
mailed  and  it  appearing  that  the  two  would  be 
carried  in  the  same  mall,  held  tor  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Salea,  CenL 
Dig.  H  145-147,  149;  Dec  IMg.  «=>53(l).l 

Appeal  from  City  Court  ot  Montgomery ;  C 
P.  Mclntyre,  Judge. 

Action  by  B.  K.  Bloch,  doing  business  as 
Uie  Empire  Distillery  Gcnnpany,  against  Lee 
Holmes.  From  a  Judgment  for  plaintiff,  de- 
fendant aiveals.  Transferred  from  Court  of 
Appeals  under  section  6,  p.  449.  Acts  1911. 
Reversed  and  remanded. 

Bushton,  Williams  &  Crenshaw,  of  Mont- 
gomery, for  appellant.  Ball  &  Samford,  of 
Montgomery,  for  appellee. 

MAYEIELD,  J.  This  is  an  action  to  re- 
cover the  purchase  price  of  five  barrels  of 
whl^y.  Four  counts  declare  each  on  promis- 
sory notes  made  by  defendant,  payable  to 
plaintiff,  for  tbe  aggregate  price  of  the  whis- 
ky. There  Is  no  dispute  that  the  notes  were 
given  as  for  the  purchase  price  of  the  whisky, 
nor  that  they  were  delivered  to  plaintiff's 
ageut  and  salesman.  The  defense  set  up  Is 
that  there  was  only  an  agreemoit  to  sdl, 
made  by  and  between  the  defradant  and  the 
plalntifTs  agent  or  salesman,  which  agree- 
ment was  by  its  very  terms  subject  to  the 
ratification  or  rejection  of  the  plaintiff,  the 
ccmtemplated  seller ;  and  that  tbe  defendant 
revoked  the  order  for  the  whisky  and  dacdinp 
ed  to  purchase,  before  the  agreement  was 
ever  ratified  or  rejected  by  the  plalntlfl,  and 
that  consequently,  in  fact  and  in  law,  then 
was  no  sale — that  the  contract  to  sell  was 
not  consummated. 

It  appears  without  dispute  that  there  was 
never  any  delivery  in  fact  of  the  whisky,  but 
only  an  offer  to  deliver,  and  a  decUnatioai  by 
the  defendant  to  accept,  or  recdve^ 

The  contention  of  plaintiff  Is  Out  the  ordei 
of  purchase,  and  to  ship,  was  not  counter 
manded  until  after  the  agreement  1^  its 
agent  to  sell  had  been  ratified,  and  until  It 
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bad  <^ied  to  Od^,  and  tbat  the  sale  was 
th»<eAn«  consomiiiated,  and  that  the  defend- 
ant 'wu  therefore  Itable  aa  If  he  had  accepted 
and  received  the  goods. 

The  evidence  of  d^endant  tended  to  ahow 
tbat  be  did  make  an  agreemoit  with  plain- 
tUTs  agent  to  purcbaw,  and  did  order  the 
wblsky  to  be  aUi^ed  lilm,  and  did  ezecato 
the  notes  nied  on,  as  for  the  purchase  price; 
bnt  that  on  the  same  day,  and  within  less 
than  an  boar,  be  wrote  a  letter  properly  ad- 
dressed to  the  iJalntlff,  with  the  proper  post- 
age affixed,  and  mailed  It  promptly ;  that  by 
this  letter  be  conntermanded  the  order  and 
directed  plaintiff  not  to  Bbtp  the  gooda. 
niere  was  also  evidence  tending  to  show  that 
the  (vder  for  the  whisky,  and  contract  to  pur^ 
diase,  was  mailed  at  the  same  time— that  Is, 
on  the  same  day^-at  the  same  plaoe,  viz., 
Bfontg(»nei7,  Ala.;  and  that  the  order  and 
defendant's  letter  containing  the  counter- 
mand were  eacb  addressed  to  the  plaintiff  at 
200  Fifth  avenne,  New  Tork  Oity,  state  of 
New  TortL 

It  was  certainly  opai  tn  the  Jury  to  infar, 
from  all  the  evidence  offered,  that  both  the 
order  ftnr  Cbe  whisky  whldi  wa^  subject  to 
the  approval  rejection  ot  the  plaintiff,  and 
the  alleged  letter  coaatormandlng  the  order, 
left  Montgomery,  Ala.,  or  were  maUed  in 
afontgcnnery,  addressed  to  the  same  party  at 
the  same  destination,  on  the  same  day,  and 
within  a  half  honr  of  the  same  time. 

TbB  qnestlon  of  law  involved  is  whether 
or  not  the  Jury  could  infer  tbat  the  plaintiff 
reoeived  the  countermanding  order,  before 
the  acceirtance  of  tba  order,  ^ere  Is  no  di- 
rect and  specific  proof  of  this  ftict;  and.  In 
fact,  the  plaintiff  denies  so  receiving  the 
coontermanding  order,  befiore  acceptance. 

The  trial  court  evidently  ruled  that  the  evl- 
doioe  was  ctmclnsive  ct  tUs  question,  or  that 
there  was  no  just  Inference  for  the  Jury  to 
draw  that  the  countermanding  order  was  re- 
ceived by  plaintiff  Iwfore  the  acceptance  of 
the  order.  We  conclude  this,  from  the  fact 
that  the  trial  court  gave  the  affirmative 
charge  for  the  plaintiff. 

Ttie  order  or  contract  of  purchase  was  un- 
questionably conditionaL  It  was  as  follows: 
"Montgomery,  Ala.,  Oct  17th,  1912. 
'nSmpire  Distillery  Co.,  B.  K.  Bloch,  Prop., 
200  Elfth  Avenue,  New  York— Gentlemen:  1 
have  this  day  bought  oC  von  through  Mr.  H. 
Kramer,  6  barrels  whisky  in  bond,  and  have  re- 
cdved  warehouse  contract  certificate  covering 
said  whisky  aa  follows: 
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"Cash  $  No  and  notes  for  $211.81.  Said  whis- 
ky or  its  equivalent  is  to  be  seat,  upon  my  order 
on  compliance  with  terms  of  contract  and  after 
payment  of  notes  as  they  mature.  This  order 
sUp  together  with  said  certificate  constitute  the 
complete  contract,  no  other  agreement  being  rec- 
ognised, said  contract  being  subject  to  the  ap- 
proval of  your  home  office  and  to  be  tdndtng  up- 


on yon  only  upon  recdpt  by  your  home  ofiee  ot 
all  moneys  and  notespaid  hereon. 

**Iiee  Holmes, 
"(Signature  of  purdiaser) 
'^144  Mobile  St. 
"(Address)." 

Kramer  testifies  that  he  sent  this  order  and 
these  notes  to  idaintifl  at  New  York  by  mail, 
and  must  have  sent  them  after  they  were 
signed.  The  defendant,  after  testifying  to 
having  signed  the  order  and  notes,  and  to 
the  agoifs  leaving  his  offlce,  further  testified 
in  part  as  CoHowh: 

"About  half  an  hour  after  Mr.  Kramer  left 
my  office,  I  wrote  a  letter  to  tbe  Empire  Distil- 
lery CJompany  addressing  it  to  200  Fifth  avenue. 
New  York  City,  countermanding  tbe  order  wliieh 
I  had  jost  given  their  agent,  Mr.  Kramer.  This 
letter  was  deposited  by  me  in  the  United  States 
mail  postage  prepaid.  A  few  days  after  this  I 
received  throogh  the  mail  a  drcular  letter  from 
B.  K.  Bloch  on  a  letter  bead  <^  tbe  Empire  Die* 
tillery  Company  sending  me  a  certiflnte  snb- 
standnlly  the  same  as  that  attached  as  Exhibit 
t>  to  the  deposition  of  Mr.  Kramer  in  thia  case. 
I  immediately  returned  this  certificate  to  the 
Empire  Distillery  Company,  and  told  them  that 
I  had  nothing  to  do  with  it/as  I  bad  previously 
countermanded  tbe  order.  They  sent  tbe  certifi- 
cate back  to  me,  and  I  promptly  returned  it  to 
them  again.  They  sent  it  back,  and  X  sent  it  to 
them  once  mora,  and  my  recollection  Is  that  they 
returned  it  still  another  time.  I  immedifltely 
mailed  it  back  to  the  distillery  company  and  have 
not  seen  It  since.  The  Empire  Distillery  Com- 
pany has  never  offered  to  deliver  tbe  whisky  to 
me,  nor  have  they  ever  told  me  that  they  bad 
put  aside  any  whisky  for  me,  except  lis  shown  in 
the  circular  letter  dated  October  18, 1912,  a  copy 
of  which  is  attached  as  ExhiUt  C  to  Mr.  Kra- 
mer's deposition." 

[1]  If  the  plaintiff  received  the  counter- 
manding order  before  acceptance  of  the  order 
of  purchase,  then  the  plaintiff  cannot  recover 
in  this  action,  because  the  sale  was  never 
consummated,  the  two  minds  contracting 
never  met  at  the  same  time.  The  defendant 
had  the  right  to  countermand  at  any  time  be- 
fore acceptance; 

What  was  said  by  this  court  in  the  case  of 
Gould  V.  Gates  Chair  Ca,  147  Ala.  634,  41 
South.  675,  is  applicable  and  conclusive  of 
this  question  of  law — that  In,  the  right  of  de- 
fendant to  countermand: 

"The  defeodant  could  have  countermanded  his 
order  at  any  time  before  the  goods  were  shipped, 
and  the  plaintiff  coald  have  refused  to  accept  the 
order.  Neither  party  had  become  bound  by  any- 
thing then  done.  The  order  of  defendant  was  a 
mere  proposal,  to  be  accepted  or  not  as  the  plain- 
tiff might  see  fit,  and  be  could  have  withdrawn 
it  before  Its  acceptance.  The  minds  of  the  par- 
ties had  not  met,  and  there  had  been  no  mutual 
assent  or  aggregatio  mentium.  Benj.  on  Sales, 
H  40,  70." 

[2,  t]  Did  the  defendant  in  this  case  in  fact 
countermand  the  order  liefore  acceptance,  and 
before  shipment?  The  goods  were  never 
dipped,  but  plalntUt  says  tbe  order  was  ac- 
cepted, and  there  la  no  positive  proof  that  the 
countermand  was  received  before  acceptance. 

The  evidence  of  the  defendant  in  this  case 
was  BUfBcIent  to  carry  the  case  to  the  jury, 
as  to  whether  or  not  there  was  a  revocation 
of  the  order  before  an  acceptance  by  the 
plaintiff. 


Digitized  by  Google 


672 


n  BOUTUEBN  RBPOBTBB 


(Ala. 


I&  tiOM  oountiT  tbe  null  senlce  Is  reffalet- 
ed  and  carried  on  bj'  -law :  and  by  common 
experience  and  comm<m  consait  It  la  estab- 
Ilsbed,  bom  ttaa  regnlaritr  of  the  aervtoe, 
that  It  may  be  InAnred  that  letters  mailed 
or  posted  at  the  same  time  and  place,  and 
addressed  to  the  same  party  at  the  same 
place,  win  be  traniqiorted  1^  the  nulla  with 
the  same  regularity.  When  certain  neces- 
sary coDdltloDS  (shown  lo  this  case)  are 
compiled  with,  the  mailing  of  the  letter  or 
other  posted  matter  gives  rise  to  or  authoriz- 
es the  Inferraoe  that  it  arrived  at  its  destina- 
tion in  doe  conrsc  of  mall.  The  nUe  has  been 
thus  stated  by  this  court: 

"The  preBtUDptioD  of  law  ia  that  a  letter,  post- 
age prepaid,  mailed  to  one  at  the  place  of  his 
residence,  or  at  th«  place  he  usually  receives  his 
letters,  was  received  by  him.  This  presumption, 
however,  is  rebuttable  by  proof.  Steiner  v.  El- 
liB,  7  South.  808 ;  OTonnor  Min.  ft  Mffc  Co.  t. 
Dickson,  112  Ala.  304,  20  South.  413;  De  Jar- 
nettfl  V.  McDaniel,  93  Ala.  215,  9  South.  670; 
1  Green.  Et.  f  40."  Pioneer  Co.  t.  Thompson, 
lie  Ala.  S62-557,  22  South.  Sll. 

The  same  rule  Is  stated  by  Mr.  Chamber- 
layne.  In  his  receot  work  on  Evidence  (vol- 
ume 2,  S  1067);  and  In  note  he  quotes  the 
following: 

"The  depositing  in  the  post  office  of  a  letter 

Eroperl;  addressed,  with  the  postage  prepaid, 
I  prima  facie  evidence  that  the  person  to  whom 
it  was  addrrased  received  it.  The  fact  that  the 
defendants  had  no  additional  proof  that  the  let- 
ters were  actually  received  by  the  plaintifF  is 
immaterial.  The  evidence  that  letters  were  so 
deposited  was  competent,  and  should  have  been 
submitted  to  the  jury  to  be  weighed  by  them 
in  connection  vrltii  the  other  evidence  in  the 
case.  They  alone  have  the  right  to  decide  wheth- 
er the  inference  that  the  letters  were  received, 
founded  upon  the  probability  that  the  offirera 
of  the  government  will  do  their  duty,  and  that 
letters  will  be  duly  delivered,  is  overcome  by  the 
other  evidence."    Briggs  v.  Hervey,  130  Mass. 

186  assi). 

"It  is  well  settled  that  the  fact  of  depositing, 
in  the  post  oflSce,  a  properly  addressed,  prepoid 
letter,  raises  a  natural  presumption,  founded  in 
common  experience,  that  it  reaches  Its  deatina- 
tion  by  due  course  of  mail.  In  other  words,  it  is 
prima  facie  evidence  that  it  was  rewived  by  the 
person  to  whom  it  was  addressed :  but  that 
prima  facte  proof  may  be  rebutted  by  evidence 
showing  that  it  was  not  received.  The  question 
is  necessarily  one  of  fact,  solely  for  the  deter- 
mination of  the  jury,  under  all  the  evidence." 
Whitmore  v.  Dwelling  House  Ins.  Co.,  148  Pa. 
406,  23  Atl.  1131,  33  Am.  St.  Rep.  838  (1892). 

The  Judgment  of  the  court  below  Is  revers- 
ed, and  tb»  cause  Is  rananded. 

ANDERSON,  a  J.,  and  SOMEBVILLE 
and  THOMAS,  JJ.,  ccmcur. 


BROWN  T.  CITY  OF  TUSCAIiOOSA. 
(«  Div.  271.) 

(Supreme  Court  of  Alabama.    April  20,  1916.) 

1.  CaiuiNAi.  JjXW  «ss»190(l>— "Toauu  Jkof- 

ASDT." 

To  have  been  in  former  jeopardy  a  defend- 
ant must  have  been  put  upon  trial  for  the  snme 

offense,  or  one  ot  the-  same  species,  supportable 
by  the  same  evidence,  or  elae  the  one  crime  must 


b«  an  essential  fngredlcBt  of  fhe  otUer ,  and  Qw 
mere  Improper  IntroductioD  on  former  trial  of 
evidence,  now  used  to  support  the  pr««iit 
charge,  does  not  constitute  a  former  jeopardy. 

[Ed.  Note.— For  other  cases,  see  Criminil 
Law,  Cent  Dig.  }  382;  Dec.  Dig.  «33l964D. 

For  other  definitions,  see  Words  and  FIuim^ 
First  and  Second  Series,  Jst^^rdy.] 

2.  iHDICTttENT  AND  InrOBHAXIOK  «=9l70— TA> 

aiANCK— Tiuft  OF  Cam. 

A  crime  charged  as  of  one  date  may  be  es- 
tablished by  proof  ct  its  oGcnrrmoe  on  anotber 
date,  but  tiie  crime  proved  must  antedate  die 
charge  on  which  defendant  is  being  tried;  oth- 
erwise  there  is  a  fatal  variance. 

[Ed.  Note.— For  other  cases,  see  Indicbnent 
and  Information,  Cent;  Dig.  |  048;  Dec  Difr 
^170.] 

3.  INDICTUENT  and  iNFOBVATIOir  4s»176  — 
Etidbncb— TiifE  Of  Offense. 

In  a  prosecution  for  crime,  evidence  of  in 
offense  committed  later  than  the  charge  apon 
which  defendant  Is  belnff  tried  was  broa^t  ig 
inadmlsidble  snd  will  not  support  a  oannction. 

[Kd,  Note.— Fbr  other  cases,  see  Indictment 
and  Information,  Gent  Dif.  i  648;  Dee.  DUc 
«=>17a] 

4.  CbIUINAL  liAW  «B3>196  —  "FOEMB  JlOT- 

ARDT." 

A  former  a<^ulttal  Is  no  bar  to  a  subsegneot 
prosecution  unless  defendant  could  hsve  been 
convicted  upon  the  first  indictment  upon  proof 
of  the  facts  averred  in  the  second. 

[Ed.  Note.— For  other  cases,  see  Crimiaal 
Law,  Cent.  Dig.  §  384 ;  Dec  Dig.  «=»196.1 

Ek  CaiiiiNAi.  Law  «=3>29a(l)— Foeuxb  Jeot- 
ABoy— Pleas. 

In  a  prosecution  for  crime,  ^ere  eadi  of 

defendant's  special  pleas  of  former  jeopardj 
averred  that  he  bad  been  f<»inerly  put  in  jeop- 
ardy and  tried  for  the  same  offense  now  charged, 
he  was  not  entitled  to  discharge  on  the  ground 
that,  though  the  pleas  were  insufficient  in  their 
averments  of  facts,  yet  the  evidence  sustaiiud 
them  as  framed,  so  that  the  defendant  was  to- 
titled  to  judgment. 

[Ed.  Note.— For  other  cases,  see  Crimmal 
Law,  Cent  Dig.  M  6C8,  OTl;  Dec.  Dig.  *=» 
292(1),] 

Appeal  from  Tuscaloosa  County  Ck>urt; 
Henry  B.  Foster,  Judge. 

Will  Brown  was  convicted  ot  violating  a 
city  ordinance,  and  he  appeals.  AfBrmed. 

Defendant  was  convicted  of  violating  ft 
prohibition  ordinance  of  the  dty  of  Tusca- 
loosa on  a  warrant  issued  by  the  recorder 
on  May  21,  1914.  He  ai^;>eated  to  the  coantr 
court,  and  was  there  tried  on  December  4, 
1914,  and  convicted  on  the  charge  of  doins 
prohibited  acts  "on  or  about  May  21,  1914" 
On  that  trial  he  filed  several  special  pleas 
setting  up  a  former  trial  and  acquittal  on 
the  same  charges  now  presented.  This  issue 
was  tried  on  an  agreed  statement  of  facts  l>y 
the  court  without  a  jury,  and  found  against 
the  defendant.  Thereupon,  the  general  af- 
firmative charge  on  the  general  lasoe  being 
refused  to  the  defendant,  he  was  found  guil- 
ty Ijy  the  Jury,  and  there  was  Judgment  ac- 
cordingly. The  facts  offered  In  support  of 
these  special  picas  so  far  as  they  are  perti' 
Dent,  are  as  follows:  On  Martdi  24, 1914,  de- 
fendant was  arrested  on  a  warrant  by  the 
recorder,  charging  violation  of  the  prtdiiW- 
tlon  ordinances  of  the  dty  of  Tuscaloosa  priw 
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to  tbat  date.  He  was  convicted,  and  aK»eal- 
ed  to  the  county  court.  He  was  there  tried 
on  that  charge  on  October  21, 1914,  and  was 
acqnltted.  On  that  trial  the  only  evidence 
placed  before  the  court,  and  which  was  not 
objected  to,  related  to  the  offen5>e  committed 
by  defendant  on  May  21,  1914,  he  having  In 
bts  possession  51  half  pints  of  whisky,  and 
the  court  charged  the  Jury  that  they  must 
discharge  the  defendant,  since  the  only  of- 
fense proved  occurred  after  March  21,  1914, 
the  date  of  the  issuance  of  the  warrant.  The 
errors  assigned  are  to  the  finding  of  the  court 
on  the  special  pleas  and  the  refusal  ot  tbe 
affirmative  charge. 

Writfht  ft  Flte,  of  Tuscaloosa,  for  appellant 
Brown  ft  Ward,  of  Toscaloosa,  for  appellee^ 

SOMERTILLE,  J.  It  1>  In  ^ect  conceded 
br  counsel  for  defendant,  and  the  record  it- 
self la  conclusive  of  the  fact,  that  the  otTense 
for  vhlcb  defendant  was  previously  tried, 
and  of  whidi  he  was  aoqultted,  was  not  the 
offense  wltb  wliidi  he  Is  presoktly  charged. 
It  Is,  bowever.  the  conception  of  counsel 
tliat  the  mere  Introduction  on  the  former 
trial  of  the  evidence  now  used  to  support 
the  present  diarge  placed  defendant  In  ecnne 
(linger  of  &  conviction  of  this  offense,  how- 
ever Irrelevant  the  evidence,  and  however 
unanttaorbEed  and  wroi^;fttl  sodL  a  conviction 
would  bare  been,  aiid  tbat  sadi  a  dangw  waa 
a  legal  Je(VAnly. 

[1]  This  theory  <A  former  Jeopardy  Is  not 
only  not  tenable,  but  it  scarcdy  merits  seri- 
ous discussion.  To  bave  beoi  in  former  jeop- 
ardy a  defendant  must  lutve  beat  put  upon 
trial  for  the  same  ottense,  or  <nie  of  tbe  same 
spectes.  supportable  by  the  same  evidence; 
or  else  the  one  crime  must  he  an  essential 
fi^redlait  of  the  other. 

"If  tbe  evidence  which  U  necessary  to  buih 
port  the  second  indictment  was  admissible  un- 
der the  former,  related  to  tbe  same  crime,  and 
was  sufficient  if  believed  by  tbe  jury  to  bave 
warranted  a  conviction  of  that  crime,  tbe  of- 
fenses are  identical,  and  a  plea  of  former  coa- 
Tiction  or  acquittal  Is  a  bar.*'   12  Gya  280,  b. 

(2,  S]  It  is,  of  course,  true  that  time  Is  not 
ordinarily  material,  and  tbat  a  crime  charged 
as  of  one  date  may  be  establlabed  by  proof 
of  its  occurrence  on  another  date.  But  In 
every  case  tbe  crime  proved  must  antedate 
the  charge  upon  which  the  defendant  Is  being 
tried;  otherwise,  not  only  is  there  a  fatal 
Tariance,  bat  also  a  complete  absmce  oC  ju- 
risdiction of  the  particular  offense.  In  such 
a  case  evidence  of  the  ia.Ua  offense  is  not 
admissible,  and  there  can  be  no  lawful  oon- 
Tlctioa  thereot 

[4]  Jeopardy  implies  an  exposure  to  a  law- 
ful conviction  of  the  same  (^ense  on  a  tor- 
trial,  and  not  the  mere  danger,  humanly 
4>eaklng,  tbat  a  jury  may  unlawfully  try  and 
*  7180.— tt 


convict  the  defendant  of  a  distinct  offense 
with  which  he  is  not  charged  before  them, 
and  which,  as  matter  of  law,  cannot  be  em- 
braced In  nor  covered  by  the  charge  actually 
presented.  This  principle  Is  embodied  In  the 
rule  long  ago  established  in  this  state,  as  in 
many  others,  that : 

"A  former  acquittal  Is  no  bar  to  a  snbsegumt 
prosecution,  unless  tbe  accused  could  bave  been 
convicted  upon  the  first  indictment  upon  proof 
of  tbe  facta  averred  in  the  second."  Hall  v. 
State,  134  Ala.  90,  115,  32  South.  750;  Domi- 
nick  V.  SUte,  40  Ala.  680,  91  Am.  Dec  490: 
People  V.  McDaniela,  137  Oal.  192,  69  Pac. 
1006,  69  L.  R.  A.  578,  92  Am.  St  Bep.  81. 
note  iMtge  105. 

As  stated  by  Mr.  Freeman  in  the  note  re- 
ferred to  (92  Am.  St  Rep.  107,  c) : 

"Under  thia  test  it  Is  the  facts  which  are  al- 
leged in  the  two  indictments,  and  not  tbe  testi- 
mony given  in  either,  by  which  the  identity  of 
the  offenses  ia  to  be  determined.  Accordingly  it 
is  held  immaterial  tbat  the  evidence  relied  up- 
on to  support  the  second  charge  was.  in  fact. 
Introduced  on  the  trial  of  the  first  Tbe  crite- 
rion is  not  what  testimony  was  introduced,  but 
what  might  bave  been,  and  the  determinative 
feature  is  whether  the  facts  alleged  in  one 
(^arge  would  support  a  conviction  under  the 
other." 

In  the  case  of  Martha  v.  State,  26  Ala.  72, 
the  defendant  was  tried  for  the  arson  of  a 
dwelling  house  belonging  to  one  Todd,  and 
pleaded  that  she  bad  been  formerly  put  upon 
trial  for  the  arson  of  a  dwelling  house  be- 
longing to  one  Coleman,  and  that  both  Indict- 
ments, and  tbe  proof  offered  under  each,  re- 
lated to  the  same  act  of  burning.  The  con- 
clusion of  this  court  on  appeal  was  tbat: 

"As  the  offenses  chat«ed  in  tbe  two  Indict- 
ments are  distinct  and  different  the  record 
showing  the  diacontinuance  of,  or  acquittal  up- 
on, the  prosecution  of  the  one,  would  m  no  bar 
to  a  prosecurion  of  the  otber.^' 

And  it  was  farther  said  tbat . 

"As  tbe  record  showed  the  two  Indictments  to 
be  for  different  offenses,  and  as  a  record  can- 
not be  gainsaid  by  parol  evidence.  It  was  entire- 
ly proper  for  the  court  to  charge  the  jury  that 
the  plea  of  autrefois  acquit  and  discontinuance 
were  not  sustained  by  the  proof* 

[I]  It  is,  bowever.  Insisted  tiiat,  even 
though  tbe  pleas  wore  insnflSdent  In  their 
averments  ct  facts,  yet  tbe  evidence  sus- 
tained tbe  pleas  as  framed,  and  bence  de- 
fendant was  entitled  to  a  ju^^ment  thereon, 
and  80  to  a  disdiarge.  Tbis  contoition  Is 
not  wen  founded;  for  each  one  of  tbe  spe- 
cial pleas  distinctly  avers  that  dtfendant  has 
been  formerly  put  in  jeopardy,  and  has  been 
tried  for  tbe  same  offense  now  charged. 

These  averments  were  not  supporied  by 
any  proof,  and  hence  tbe  technical  rule  in- 
vobed  by  dtfendant  Is  not  here  available; 

Let  the  Judgment  be  aflOrmed. 

Affirmed. 

ANDERSON,  O.  and  MAYTIBILD  and 
THOMAS,  JJo  otmcur. 
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CENTRAL  OF  GEORGIA  TLY.  GO.  t. 
UATHI8.  (4DiT.  638.) 

(Supreme  Conrt  of  Alabamtt.   Aprfl  2(K  1916.) 

1.  Carbixu  «»314<2)— PLUDrao— Gajuoaob 

or  PASSENCBBe. 

CouBU  of  a  complaint,  aTcrrlng  the  r«la- 
tionaUp  of  paneDger  and  carrier,  between  plain- 
tiff and  defendant,  whkh  eharxed  that  after 
plaintiff  hod  reached  her  destination  defendant's 
train  on  wtiicfa  she  was  being  carried  did  not 
stop  a  reaeonabW  sufficient  length  of  time  for 
her  to  alisht,  and  that  while  she  was  near  the 
steps  of  the  coach  one  of  defendant's  servants 
recaleesly,  wantmly,  and  Intentionallr  injured 
plaintiff  by  taking  bold  of  her  and  pnlling  her 
off  the  train  whUe  it  was  in  motion,  charaed 
wanton  neglicenee,  and  are  not  objectionable 
aa  charRlng  both  wanton  and  dm^  ne^igence. 

[Ed.  Note.— For  other  caaei,  see  Carriers, 
Cent  XHg,  {  127S^ ;  Dec.  Dig.  «s>8141?) ;  Neg- 
lifenee.  Cent.  Dig.  1 182.] 

2.  Appeal  and  Ebkob  «s»1040(16)  — Haui- 
LBsa  Ebbob— Repuoation— Deuubbbb. 

In  etich  caao.  defendant  pleaded  ctrntrlbn- 
tory  negligence,  In  tluit  the  train  stopped  a  suf- 
ficient length  of  time  at  plaintiffs  station  to  al- 
low paassngera  to  embartc  or  d^rk ;  that  plain- 
tiff failed  to  get  off  of  the  train  at  her  destina- 
tion, though  uw  knew  it  had  been  reached,  but 
after  the  train  was  put  in  motion  she  ran  out  of 
the  train  and  jumped  from  the  steps,  falling  and 
receiving  injuriea.  A  second  plea  averred  the 
same  facta,  and  that,  though  warned,  plaintiff 
jumped  from  the  train.  A  apecial  replication  to 
the  two  pleas  alleged  that  plaintiff's  acts  were 
done  aa  a  result  of  the  invitation,  direction,  or 
request  of  defendant's  servanta.  Beld,  tbat  it 
was  not  reversible  error  to  overrule  the  replica- 
tion, which  merely  denied  the  special  averments 
in  the  second  plea,  although  plaintiff  might  have 
had  the  benefit  of  auch  matters  under  a  geoerel 
replication,  the  repBcatkm  bdng  good  an  to  the 
first  plea. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SI  4103,  410S ;  Dee.  Dig.  «=» 
1040a0).] 

3.  Appeal  and  Ebbob  «=:>1058(2)— Habkless 
Bbbob. 

Error  cannot  be  predicated  on  the  court's 
refusal  to  allow  a  question  to  a  witness,  where 
it  appeared  that  the  witness  subsequently  an- 
swered  the  question  and  tiie  answer  waa  re- 

c^ved  without  objection. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ii  4196.  420i ;  Dec.  Dig.  ^ 
1058Ci).l 

4.  Appeal  and  Ebrob  4s»1033(3)— Revzew— 
Habhlbss  Ebbob. 

In  an  action  by  a  passenger  who  was  hurt 
In  alighting,  it  bring  her  claim  that  the  porter 
puDed  her  from  the  train  while  it  waa  in  motion, 
the  carrier  cannot  complain  of  the  receipt  of 
testimony  that  the  pasaenger  did  not,  at  the  time 
of  injury,  know  what  she  was  talking  about, 
for  auch  testimony  tended  to  support  its  con- 
tention that  the  passenger  was  drunk. 

[Ed.  Note.— For  other  caaes,  see  Appeal  and 
Error,  Cent  Dig.  U  4054,  ^OGS ;  Dee.  IMg.  «a» 
1033(3).] 

6.  Cabbiebs  ^=»347(11)  —  Cabbiaqb  or  Pab- 

BENQEBS— NeOLIQENCE  IN  AUOETINQ. 

Where  plaintiff  contaided  that  when  she 
alighted  from  a  moving  train  she  did  so  at  the 
request  and  with  the  assistance  of  the  porter, 
it  IS  improper  for  the  court  to  declare,  as  a  mat- 
ter of  law,  that  such  act  was  contributory  neg- 
Ugeace:  for  the  qnestion  whether  one  Is  guilty 
of  negligence  in  voluntarily  alighting  from  a 


morlng  train  depcodi  on  tbt  drcomttuicca,  the 
speed  of  the  train,  etc 

[Ed.  Note. — For  other  cases,  see  Carricn, 
Cent.  Dig.  if  1355, 1306.  1M1--1583. 1402 ;  Dec. 
Dig.  *5>S47(11).] 

6.  Tbial  «s>253(9)  —  iKSTBUcnoN— Apfuca- 

BiLirr  TO  Issues. 

In  an  action  by  a  passenger  injured  in 
alighting  from  a  train,  who  claimed  that  she 
was  not  notified  that  the  train  had  reached  her 
destination,  and  ao  had  to  alight  while  it  was 
in  motimi,  a  charge  that  a  railroad  company  is 
not  required  to  atop  beytmd  a  reaaooable  length 
of  time  to  allow  passengers  to  alight  Is  improper, 
omitting  the  question  whether  plaintiff^  knew 
that  the  train  had  reached  her  dntination. 

[Ed.  Note.— For  other  cases,  see  Trial.  Gent 
Dig.  i  620:  Dee.  Dig.  «»2^(9).] 

Appeal  from  Circuit  Court,  Geneva  Ooon- 

ty;  H.  A.  Peerce,  Judge. 

Action  by  Ella  Mathla  against  the  Central 
of  Georgia  Railway  Company,  for  damages 
suffered  while  a  pasasiger.  Jodgment  t<a 
plaintiff,  and  defendant  appeals,  l^ansfer- 
red  from  Conrt  of  Appeals  nnder  Acts  1911, 

449,  f  6.  Afllrmed. 

Count  A  alleges  tbe  relatiwishlp  of  passen- 
ger and  carrier  between  plaintiff  and  defend- 
ant and  that  while  sach  passmger  the  de- 
fendant then  and  there  so  negligently  conduct- 
ed Itself  in  its  said  business  that  by  reastm 
of  said  negligence,  plaintiff  received  certain 
Injuries,  which  are  set  out  Count  B  alleges 
the  negligence  and  carelessness  of  defend- 
ant's agents,  servants,  or  employfe  in  charge 
of  the  train  on  whldi  plaintiff  was  a  passen- 
ger, and,  as  a  proximate  resnlt.  Injuries  to 
plaintiff.  Count  C,  after  alleging  the  rela- 
tionshlp  of  passenger  and  carrier  between 
plaintiff  and  def«idant  sets  np  tbat: 

After  plaintiff  had  reached  her  destination,  de- 
fendant's train  on  which  she  was  l>einK  carried 
did  not  stop  a  reasonably  sufficient  length  of 
time  for  her  to  alight  from  said  train,  and  tliat 
while  she  waa  on  the  platform  on  or  near  the 
steps  of  the  porch  on  which  she  was  being  car- 
ried, one  of  defendant's  servants,  agents,  or  etn- 

f>loy£s  on  said  train,  to  wit  the  porter,  reck- 
esuy,  wantonly,  or  intentionally  injured  plaintiff 
by  taking  hold  of  her  and  pulling  her  off  of  aaid 
train  while  same  was  In  motion,  and  thus  bruis- 
ed and  injured  plaintiff.  [Here  follows  cata- 
logue of  injuries.] 

Count  D  alleges  that  plaintiff  was  Injured 
internally  and  externally,  and  braised,  eta, 
as  a  direct  result  of  the  reckless  and  wanton 
or  intentional  Injury  inflicted  on  plalntifT  by 
defendant's  porter,  who  was,  at  the  time,  one 
of  defendant's  servants,  agrats,  or  employes 
in  charge  of  defendant's  train.  Special  pleas 
to  counts  A  and  B  are  as  follows: 

Contributory  negligence,  in  that  said  train  on 
which  plaintiff  was  a  passenger  made  the  usual 
and  customary  stop  at  said  station  of  sufficient 
duration  to  allow  passengers  destined  for  that 
station  to  alight  from  said  train  in  safety,  anil 
to  allow  all  passengers  to  get  aboard  said  train 
at  said  station  who  desired  to  do  so;  that  plain- 
tiff failed  to  get  out  of  said  train  at  Malvern, 
her  destination,  when  the  same  stopped  at  aaid 
station,  and  wnile  the  same  waa  atandiog  for 
tbat  purpose^  although  she  knew  that  said  sta- 
tion of  Malvern  had  been  reached,  but  after  said 
train  was  put  In  motion  and  was  moving  away 
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from  said  station,  plaintiff  ran  oat  of  said  train 
and  jumped  from  tne  steps  thereof  to  the  ground 
and  fell,  thus  causing  the  injuries  ctHnplained  of. 

Plea  3  alleges  tlie  same  state  of  facta,  wltli 
the  additional  averment  tliat : 

Before  plaintiff  attempted  to  and  did  jump 
from  said  train,  she  was  warned  not  to  do  so, 
but  to  wait,  and  said  train  would  be  brought  to 
a  stop,  and  plaintiff  given  an  opportunity  to  get 
off  in  safety,  but  plaintiff  declined  to  heed  such 
warning,  and  jumped  from  said  train  while  it 
was  in  motion. 

The  special  r^Ucatloa  2  to  pleas  2  and  S 
la  as  follows: 

Plaintiff's  acts  and  movements  ai  alleged  in 
each  of  said  pleas  occurred  and  were  done  as 
a  result  of  tfae  invitation,  direction,  or  request 
of  one  of  defendant's  servants,  agents,  or  em- 
ployes in  charge  of  said  train  on  the  occasion  in 
question. 

Tfae  following  charges  were  refused  to  de- 
fendant: 

(2)  The  court  charges  the  jury  that  when  plain- 
tiff's destination  was  reached,  and  the  train 
etoppei,  it  was  her  duty  in  law  to  retire  from 
said  trfdn  with  reasonable  dil^ence  and  dis- 
patch, and  If  she  failed  to  do  so,  and  remained 
on  said  train  until  the  same  was  put  in  motion, 
and  was  moving  away  from  said  station,  and, 
while  it  was  in  motion,  jumped  off,  by  such  act 
plaintiff  took  the  risk  of  the  peril  involved  In 
the  venture,  and  she  cannot  recover  In  this  suit. 

(8)  The  court  charges  the  jury  that  in  no  case 
can  a  recoveir  be  had  if  the  injuir  complained 
of  is  ttie  result  of  the  matoal  negligence  of  both 
parties.  In  this  case,  if  plaintiff  remained  on 
the  train  at  Malvern  and  did  not  attonpt  to  get 
off  while  the  same  was  standing  for  that  pur- 
pose, but  waited  until  the  train  was  pot  in  mo- 
tion, and  thai  jumped  off  Of  her  own  notion, 
and  received  the  injuries  complained  of,  she 
cannot  recover  in  this  snit,  however  greatly  she 
may  be  injured,  although  the  defendant  may 
have  been  negligent  in  not  allowing  the  train 
to  remain  at  the  station  until  it  was  known  that 
all  passengers  from  said  station  had  retired  from 
the  train. 

(7)  The  law  does  not  require  defendant  com- 
pany to  stop  at  a  stadon  for  the  discharge  of 
passengers  beyond  what  would  be  a  reasonable 
length  of  time  to  enable  passengers  for  said  sta- 
tion to  alight,  by  the  exercise  of  ordinary  dili- 
gence on  their  part,  and  the  law  does  not  Im- 
pose on  the  conductor  In  charge  the  duty  of 
seeing  and  knowing  that  all  the  passengers  In- 
tending to  do  BO  have  alighted.  Unless  he  known 
or  has  good  reason  to  beUeTe  to  the  contrary,  he 
may  act  upon  the  presumption  that  passengers 
have  availed  themselves  of  the  ample  time  al- 
lowed and  gotten  off  .the  train. 

B«iJ.  F.  Reid,  of  Dotlian,  for  appellant  G. 
jy.  Carmicbael,  of  Geneva,  tor  appellee. 

A14DEBSON,  O.  J.  [1]  While  we  do  not 
commend  connts  O  and  D  of  the  complaint  as 
models  of  good  pleading,  or  fa<dd  Uiat  they 
woald  not  be  subject  to  ai^ropriate  grounds 
of  demnrrer,  if  Interposed,  argned,  and  in- 
Bisted  upon  on  appeal,  .we  do  not  think  that 
eltlier  of  said  counts  was  anbject  to  the  ground 
of  the  demnrrer  argued  and  insisted  vpon  in 
brief  of  appeUant's  counsel,  that  Is,  "niey 
count  npim  simple  nn^igence  and  wanton 
negligence;"  We  think  that  eaCh  M  said 
coauts  clUTges  willful  or  wantrai  misconduct 
as  the  proximate  cause  of  the  plaintiff's  In- 
jury. 

[2]  nie  trial  court  did  not  commit  reT«al- 


ble  error  In  overrnllng  the  demnrrer  to  plain- 
tiffs second  replication  to  special  pleas  2  and 
3  to  counts  A  and  B  of  the  complaint.  The 
replication  2  was  but  a  denial  of  a  material 
part  of  plea  S,  which  charged  that  the  plain- 
tiff did  the  things  charged,  after  being  warn- 
ed not  to  do  so,  but  this  would  not  prevent 
her  from  setting  up  the  fact  specially,  though 
the  trial  court  would  not  have  committed  re- 
versible error  In  sustaining  the  demnrrer  to 
the  replication  to  said  plea  3,  as  the  plaintiff 
could  have  gotten  the  benefit  of  same  under 
the  general  replication.  The  said  replication 
2  set  up  good  matter  in  confession  and  avoid- 
ance of  Bitedal  plea  2. 

[3]  Whether  the  trial  court  did  or  did  not 
err  in  not  letting  the  defendant  ask  the  wit- 
ness Blla  Shivers,  whom  the  plaintiff  was 
standing  there  talking  with  when  she  (wit^ 
ness)  got  up  and  Jumped  <^  the  train,  mat- 
ters not,  as  the  .witness  seems  to  have  subse- 
quently answered  the  question,  and  whldi 
was  not  excluded.   She  said: 

"As  I  started  out  of  the  train  I  heard  plaintiff 
speak  a  word  or  two  to  somebody,  hot  I  don't 
know  who  it  was.-  I  never  did  look  back  to 

see." 

[4]  The  defendant  cannot  complain  because 
the  witness  EUa  Shivers  testified,  in  response 
to  the  plalntifTs  question  as  to  the  mental 
condition  of  plaintiff,  that  at  the  time  she 
(the  plaintiff)  did  not  know  what  she  was 
talking  about  This  tended  to  establish  the 
defendant's  contention  that  the  plaintiff  was 
drunk  or  drinking.  Moreover,  the  fact  that 
she  did  not  know  what  she  was  talking  about 
at  the  time  had  a  tendency  to  weaken  the  ac- 
curacy of  the  plaintiff's  evidence,  which  had 
been  unfavorable  to  the  defendant 

[E]  Chaises  2  and  8,  refused  tb»  defend- 
ant, In  effect  Instruct  as  matter  of  law  that 
the  plaintiff  was  guilty  of  contributory  neg- 
ligence for  volimtarily  stepping  or  jumpli^ 
off  the  moving  train.  While  there  are  cir- 
cumstances under  which  the  court  could  say, 
as  matter  of  law  that  a  person  would  be  neg- 
ligent in  stepping  or  Jumping  from  a  moving 
train,  depending  largely  upon  the  rate  of 
speed  the  train  was  going,  whether  day  or 
nigbt,  the  surrounding  conditions,  and  wheth- 
er or  not  Incumbered  with  bundles,  etc. 
(Hunter  v.  L.  &  N.  R.  R.  Co.,  150  Ala.  5W,  43 
South.  802,  9  li.  R.  A.  [N.  S.]  848),  yet  it  was 
for  the  Jury  to  determine.  In  the  case  at  bar, 
whether  or  not  the  plaintiff  was  guilty  of 
negligence  tn  getting  off  of  the  train,  which 
was  not  moving  rapidly  and  it  being  broad 
daylight  Moreover,  the  porter  was  standing 
near — some  of  the  evidence  shows  that  he 
bad  hold  of  her — and  the  Jury  could  Infer 
that  the  act  of  getting  off  was  not  necessarily 
dangerous  and  negligent  Birmingham  R., 
L.  &  P.  Co.  T.  Qlrod,  164  Ala.  20,  61  South. 
242,  137  Am.  St  Rep.  17;  Sou.  Ry.  Co.  v 
Morgan,  178  Ala.  690,  59  South.  432. 

IB]  Charge  7,  refused  the  defendant  was 
refused  .without  error,  tot  the  rrason  that  If 
not  otherwise  ^ul^,  It  pretermits  a  knowl- 
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edge  on  the  part  of  the  passenger  of  the  ar- 
rival of  the  train  at  the  destination  staUon. 
or  a  proper  warning  as  to  the  approach  at 
sama  It  was  for  the  jury  to  determine 
whether  or  not  the  plaintiff  bad  been  proper- 
ly warned  or  notified  of  the  approach  or  ar- 
rival of  the  train  at  the  particular  station 
In  Questloa  While  we  have  only  discussed 
those  charges  specifically  designated  and  ar- 
gued In  brief  of  counsel,  the  others  have  not 
been  overlooked,  and  we  do  not  think  that 
the  trial  conrt  committed  rereralble  error  In 
refusing  any  of  them. 

The  Judgment  of  the  circuit  court  Is  af- 
llrmed. 

Affirmed. 

MATFIELD,  SOUBBTIIXB,  and  THOM- 
AS, JJ.,  concur. 


ALABAMA  GREAT  SOUTHERN  R.  CO.  v. 

TAYLOR.    (6  Div.  182.) 
(Supreme  Court  of  Alabama.    April  6,  1916.) 

1.  Mastkb  aitd  Sebvant  €=»2S6(3)— Injuries 
TO  Sebvant— Ehfi^yebs'  Liabilitt  Act— 
Question  ros  Jubt. 

In  an  employe's  action  for  injuries  against 
a  railroad  company  under  Employers'  Liability 
Act  (Code  1907,  S  3010,  subd.  1).  whether  there 
was  negligence  attributable  to  the  defendant  «- 
ther  in  the  existence  of  a  defect  in  the  condition 
of  its  ways,  works,  etc.,  or  in  failure  to  remedy 
the  defect,  held  for  the  jury  under  evidence  tend- 
ing to  show  that  the  defect  had  existed  for  suf- 
ficloit  time  to  warrant  the  inference  either  that 
it  was  known,  or  would  have  been  diaeovered  by 
due  care. 

lEd.  Not&— For  other  cases,  see  Master  and 
^rvuit,  Cent  X>ig.  {  1010;   Dee.  Dig.  «=» 

2.  BiABiCB  AND  Sebvant  ^286(27)  —  Inju- 

BIE8    TO  SbEVANT— EmFLOTIBS*  LIABILITT 

■  Act — Question  fob  Jubt. 

In  such  action  whether  the  method  adopted 
by  defendant's  roundhouse  superintendent  for 
brln^E  a  car  down  an  incline,  which  resulted 
m  injuries  to  plaintiff,  was  such  a  method  as  due 
care  and  precaution  approved,  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  1032;  Dec.  Dig.  «=> 
286(27).] 

&  Mastbe  and  Sbbvant  «=s>270(5)— Injubies 
to  Sebvant— Emplotees"  Liabiutt  Act- 
Sufficiency  OF  EVIOENCB. 

Evidence  held  to  warrant  conclusion  that 
the  railroad  employ*  who  directed  that  a  car  be 
brought  down  an  incline  in  a  certain  manner 
was  a  superintendent  within  such  act. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  978;   Dec.  Dig. 
^7o(i>).] 

4.  Afpeal  and  Ebbob  «»ia50(l}— Haemlkss 
Ebbob— Repetition  of  Testimony. 

In  an  employe's  action  against  a  railroad 
«"".pe"»nal  injories,  where  a  witness  testified 
without  objection  that  be  never  brought  a  car 
down  an  incHne  with  leas  than  four  or  five  men 
to  ,^«tjt  down,  the  subsequent  allowance  of 
plaintiiE  a  question  to  the  same  witness,  eliciting 
a  repetition  of  such  testimony,  wis  harmless 
to  defendant 
[Ed,  Nota— For  other  cases,  see  Appeal  and 

gS?'i,5."<t.?<ii6(i!j'"*- 


S.  Daxagbs  «»208(3)— Pibsonai,  Ivjvam- 

QUESTION  FOB  JUBT— "PKBK&NERT  IHJ0- 
BIB8." 

Whether  the  plaintitf  was  permsnently  in- 
jured—i.  e.,  had  suffered  an  injury  that,  ac- 
cording to  eveiT  reasonable  probability,  woqH 
Mmtinue  throughout  the  remainder  of  bis  life- 
was  for  the  Jury  under  evidence  tending  to  i^w 
that  plaintitc  was  less  perfect  nine  months  afar 
the  injury;  that  he  complained  of  pain;  that 
two  of  his  ribs  bad  been  broken,  etc 

[Ed.  Note.— For  other  cases,  see  Damaecs, 
Cent  Dig.  §§  533,  634;  Dec  Dig.  «=>2O80). 

For  other  definidons,  see  Words  and  Phraso, 
First  and  Sec<md  Series,  Permanent  Injury.] 

A.  Dauageb   «=»30  —  Pbbbonal  Irjurieb- 

Pebhanbnt  Injubies. 

Where  a  railroad  is  liable  for  Its  servant's 
permanent  injuries,  the  damnifying  conaequenc- 
es  resulting  uom  sudi  injuries  are  of  tiie  ele- 
tnentB  of  recoverable  damages. 

[Ed.  Note.— Fm  other  cases,  see  Damazes. 
Cent  Dig.  S  222;  Dec  Dig.  «=930.1 

7.  Dauaoes  «=»12  ~  Pebsonal  Injubus  - 
peblfanent  injuries— nominal  damages. 

In  the  entire  absence  of  data  from  which 
to  determine  the  amount  of  damage  to  a  rail- 
road employ^  from  permanent  injuries  in  B°ry- 
ice,  such  employe  is  entitled  to  recover  nnDioal 
damages. 

[Ed.  Note.— For  other  cases,  see  Damans, 
Cent  Dig.  i  31 ;  Dec.  Dig.  *il2.J 

8.  Damages  «^216(^PEBSOirAi  Injobi»- 

Inbtruction. 

Where  plaintiff  was  before  tJie  Juiy  as  i 
witness,  and  there  was  evidence  tending  to  show 

a  decrease  in  his  capacity  to  work  and  in  his 
earning  capacity,  indicated  in  the  reduction  o( 
wages  received  by  him  after  his  injuries,  thon^ 
the  mortahty  tables  were  not  offered  in  evidence, 
the  instruction  that,  if  the  jury  were  reasonably 
satisfied  from  the  evidence  that  plaintiff  was 
permanently  injured,  as  alleged,  as  a  prorimate 
consequence  of  the  negUgence  complained  of, 
they  might  award  him  such  sum  as  would  rea- 
sonably compensate  him  for  such  permanent  in* 
juries,  so  advising  the  jury  on  the  hypothesis 
that  there  was  evidence  warranting  compen- 
satory damages  for  permanent  injuries,  waa 
proper. 

[Ed.  Note.— For  other  cases,  see  Damans, 
Cent  Dig.  S  651 ;  Dee.  Dig.  «=»216(6).l 

Appeal  from  Circuit  Court,  Jefferson  Conn- 
ts;  C.  B.  Smith,  Judge. 

Action  by  W.  T.  Taylor  against  the  Ala- 
bama Great  Southern  Railroad  Company. 
From  a  judgment  for  plalntlflC,  defendant  ap- 
peals. Affirmed. 

The  ninth  count,  after  setting  out  the  busi- 
ness of  defendant  and  the  relationship  be- 
tween plaintiff  and  defendant,  alleges  that 
plaintiff  was  in  the  service  or  employment  of 
defendant  as  an  engine  repairer,  and  while 
engiiged  In  the  discharge  ot  his  duties  as 
such  employ^  the  plaintiff  received  the 
wounds  and  injuries  heretofore  alleged ;  and 
plaintiff  avers  that  his  said  wounds  and  In- 
juries were  the  proximate  consequence  of 
and  caused  lay  reason  of  the  n'egllgrace  of  a 
certain  person,  namely,  Mr.  Sims,  who  was 
lu  the  service  or  employment  of  the  defend- 
ant, and  who  bad  superintendence  intrusted 
to  him  while  lu  the  ezerdae  of  such  superin- 
tendence. Said  negligence  consisted  in  this, 
viz.:  The  said  Mr.  Sims  negligently  caused 
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or  permitted  a  railway  car  to  be  propelled 
down  the  track  and  against  tbe  tank  under 
which  plaintiff  was  working  with  such  tIo- 
lence  as  to  Injure  plaintiff  as  aforesaid.  The 
other  facts  sufficiently  appear. 

A.  O.  &  D.  Smith,  of  Birmingham,  for 
appellant  Brie  Pettus,  of  Birmingham,  for 
appellee. 

McCLELLAN.  J.  Action  by  servant 
against  the  master  for  injuries  received 
while  engaged  In  the  master's  service.  The 
case  went  to  the  Jury  under  the  issues  made 
by  count  1  and  amended  count  9.  There  is  no 
insistence  upon  error  in  overruling  the  de- 
lubrrer  to  count  1.  There  Is  argument  for 
errdr  in  overruling  the  demurrer  to  amended 
count  9.  The  legal  sufficiency  of  the  count  Is 
affirmed  by  A.  G.  S.  Ry.  Co.  v.  Choate,  184 
Ala.  636,  64  South.  78;  U  &  N.  R.  R.  C3o. 
V.  Jones,  ISO  Ala.  466,  30  South.  686;  Relter 
tltg.  Co.  r.  Hamlin,  144  Ala.  192,  40  South. 
280. 

[1]  Count  1  was  drawn  to  state  a  cause  of 
action  under  the  first  subdivision  of  the  Em- 
ployers' Liability  Act  (Code,  S  3910) ;  and  the 
defect  in  the  condition  of  the  ways,  works, 
etc.,  to  which  plaintiff's  Injury  was  ascribed 
was  alleged  to  be  in  the  "brakes  on  one  of 
defendant's  said  cars."  Tbe  sufficiency  of 
the  count  ia  conceded.  That  there  was  such 
a  defect  In  the  condition  of  the  car  was 
proven.  Whether  there  was  negligence  at- 
tributable to  the  defendant  either  In  the  de- 
fect's existence  or  in  tbe  failure  to  remedy 
or  repair  the  defect  wa^made  a  jury  Issue 
by  phases  of  the  testimony  tending  to  show 
that  the  alleged  defect  in  the  condition  of  the 
brakes  had  existed  for  a  sufficient  length  of 
time  to  warrant  the  inference  either  that  the 
existence  of  the  defect  was  known,  or,  had 
due  care  and  prosecution  been  observed,  the 
defect  would  have  been  discovered,  or  would 
bave  been  remedied.  Lu  &  N.  R.  R.  Co.  v. 
Baker,  106  Ala.  624,  17  South.  452 ;  A.  G.  S. 
R.  R.  Co.  V.  Tount,  165  Ala.  537,  644,  61 
South.  737;  Birmingham  R.  Mill  Co.  v.  Rock- 
hold,  143  Ala.  115,  42  South.  96.  The  defend- 
ant was  not  entitled  to  the  general  afflrma- 
tlTe  charge  forbidding  a  recovery  under 
count  1. 

Count  9  as  amended  was  drawn  to  state  a 
cause  of  action  under  tbe  second  subdivision 
of  the  Employers'  Liability  Act  (section  3910), 
and  attributed  the  plaintiff's  injury  to  the 
negligence  of  one  Sims,  who.  it  was  alleged, 
was  then  exercising  the  authority  conferred 
on  him  as  a  superintendent  for  the  d^end- 
aDt. 

[2,  3]  When  Injured  plaintiff  was  engaged 
in  repairing  the  brake  rigging  under  the  tank 
of  a  locomotive  located  for  the  purpose  on 
track  No.  1  about  defendant's  roundhouse. 
The  track  at  that  point  was  so  constructed  as 
to  make  a  pit  about  four  feet  de^  and  of  a 
width  the  distance  between  tbe  rails;  this 
to  allow  workmen  to  coarenientlj  get  at 
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their  work  underneath  locomotives.  An  In- 
clined track  leading  from  the  surface  level 
(at  a  turntable)  to  a  coal  chute  elevated  ap- 
proximately ten  feet  was  used  to  move  cars, 
conveying  coal  up.  to  tbe  coal  chute,  where 
they  were  unloaded.  Between  track  No.  1, 
on  which  the  locomotive  stood,  and  the  end 
of  tbe  track  leading  up  tbe  Incline  to  tbe  coal 
chute,  was  a  tamtabl^  whltdi  was  capable 
of  being  so  adjusted  as  to  connect  track  No. 
1  with  the  track  to  tba  coal  chute  by  Joining 
therewith  a  track  on  the  turntable.  There 
was  evidence  twdlng,  at  least,  to  show  that 
by  W.  I>.  Sims*  directum  the  tracks  were  so- 
connected  vret  tbe  tumtaUe  as  to  make  a 
continuous  railway  from  the  top  of  tbe  in- 
cline to  tbe  p(ADt  at  irtiich  tbe  locomotive 
undergoing  repair  was  located-  An  empty 
coal  car  rested  at  tbe  coal  cbutew  W.  D.  Sin» 
directed  a  slni^e  subordinate,  JtOm  Wheeler, 
to  more  tbe  car  down  tbe  locline.  Tbe  meth- 
od cmtemidated  was  to  "pinch"  ttw  car  to  a 
pdut  where  gravity  would  applTi  and  then 
with  the  hand  brake  to  restrain  the  flight 
of  the  car  down  tbe  Incline.  Hie  brakes  on 
this  car  were  defective;  but  no  Inspection  at 
the  time  to  determine  their  efficiency  was 
made  by  Sinu  or  by  bis  dlrectl<Hi.  Tbe  car 
was  put  in  motion  by  Wheeler,  and  gained 
speed  as  It  wait  down  tbe  incline.  Wbeder 
undertook  to  hold  tbe  car  with  the  hand 
brake,  but  that  was  Ineffectual.  The  car, 
passing  down  the  incline,  followed  tbe  track 
across  the  turntable  and  collided  with  the 
locomotive  under  which  plaintiff  was  at 
work,  inflicting  the  injury  of  which  he  com- 
plains. There  was  evidence  tending  to  show 
that  proper  prudence  was  not  observed  by 
committing  the  control  of  the  car,  on  the  ln< 
cline,  to  only  one  servant  whose  reliance  to 
control  the  car  was  to  be  the  hand  brake; 
this  by  testimony  suggesting  to  the  judgment 
of  a  reasonably  prudent  man  these  methods: 
The  lettii^  down  of  the  car  with  an  engine 
to  control  Its  movement;  the  "chucking"  of 
the  car  on  the  Incline,  thus  allowing  its  grad- 
ual descent,  four  or  five  men  being  assigned 
and  used  to  control  the  car  in  its  movement 
down  the  incline.  In  view  of  the  circum- 
stances disclosed  by  the  evidence,  it  Is  quite 
clear  that  the  etidence,  and  reasonable  In- 
ferences therefrom,  required  the  court  to  sub- 
mit to  the  Jury's  dedsiou  the  question  wheth- 
er the  method  adopted  by  Sims  for  bringing 
this  car  down  the  Incline  was  such  a  method 
as  due  care  and  precaution  approved.  Ac- 
cording to  phases  of  the  evidence,  the  power 
and  authority  conferred  on  Sims  with  respect 
to  the  removal  of  emptied  coal  cars  from  the 
coal  chute  down  the  incline  and  their  dis- 
position thereafter  justified  the  conclusion 
that  Sims  was  a  superintendent  within  the 
second  subdivision  of  the  Employers*  Liabil- 
ity Act  (section  3910).  A.  G.  8.  R.  R.  Ca 
Ellis,  187  Ala.  660,  34  South.  829;  Dantzler 
V.  a  A  I.  Co.,  101  Ala.  309,  14  South,  la  22 
L.  B.  A.  S6L 
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[4]  The  wltnesB  lipsoHnb  baring  thereto- 
fore, wlthoat  objection,  testlfled  that  he  nev- 
er brought  a  car  down  that  Incline  with 
less  than  four  or  five  men  to  let  It  down,  no 
prejudice  to  defendant  could  have  resulted 
from  the  subsequent  allowance  of  a  question 
(by  plaintiff)  to  the  same  witness  that  elicit- 
ed a  repetition  of  the  testimony  Just  stated. 

[6-7]  Approximately  nine  months  after  the 
plaintiff  was  Injured  there  was  testimony 
tending  to  show:  That  plaintiff  was  physical- 
ly less  perfect  than  he  was  before  the  Injnry ; 
that  he  complained  of  and  suffered  pains  in 
his  back  and  sides;  that  two  of  his  ribs, 
healed  by  then,  had  been  broken ;  that  there 
was  a  depression  orer  the  liver — a  deprea- 
eioax  the  Jury  might  have  concluded  was  due 
to  the  breaking,  or  nature-wrought  repair,  of 
the  ribs.  Under  the  evidence,  and  reasonable 
Inference  dedudble  from  the  evidence,  it  was 
for  the  Jury  to  decide  whether,  as  alleged,  the 
plaintiff  was  permanently  injured ;  had  suf- 
fered an  Injury  that,  according  to  every  rea- 
sonable probability,  would  continue  through- 
out the  remainder  of  his  life.  Du  Cate  v. 
Brighton.  183  Wis.  628,  114  N.  W.  103,  105. 
If  the  defendant  was  found  to  be  liable  for 
plalnttfTs  injury,  and  If  the  Jury  concluded 
from  the  evidence  that  plalutlff  was  perma- 
nently Injured,  the  damnifying  consequencea 
resoltlng  from  his  permanent  injury  were  of 
the  elments  of  recoverable  damage  and.  In 
the  entire  absence  of  data  from  wtai<jh  to  de- 
termine the  amount  of  damage  resulting  from 
such  permanoit  Injury,  the  plaintiff  was  en- 
titled to  recover  nominal  damage&  B.  B., 
L.  &  P.  CJo.  T.  Wright,  168  Ala.  107,  44  South. 
1087 ;  B.  B.,  &  P.  Co.  t.  Friedman,  187  Ala. 
662.  671-672.  66  South.  939.  The  court  In  the 
oral  diarge  thus  instructed  ttie  Jury: 

"If  yon  are  reasonably  satisfied  from  the  evi- 
dence that  the  plaintiff  is  permanently  injured 
as  alle^  In  the  complaint  as  a  proiimate  con- 
sequence of  the  negligence  complained  of,  you 
may  award  faim  such  snm  as  would  reasonably 
eompeuBate  faim  for  sach  permanmt  Injury." 

[I]  This  instruction  advised  the  Jury  upon 
the  hypothesis  that  there  was  evidence  war- 
ranting a  finding  of  compensatory  damages 
fof  permanent  Injury.  The  plaintiff  was  be- 
fore the  Jury  as  a  witness.  There  was  evi- 
dence tending  to  show  a  darease  in  plBlnturs 
capacity  to  work,  as  he  did  formerly,  and  of 
a  decrease  in  his  earning  capacity,  as  that 
was  indicated  by  the  reduction  of  the  wages 
he  received  for  work  after  he  was  injured. 
The  mortality  tables  were  not  offered  In  evi- 
dence for  the  Jury's  consideration  on  the  is- 
sue of  the  pecuniary  loss  entailed  by  his  per- 
manent injury  (if  8o)~the  probable  duration 
of  the  existence  of  the  result  of  his  perma- 
nent Injury.  B.  R.,  L.  &  P.  Co.  v.  Wright, 
supra.  The  failure  to  offer  the  mortality 
tables  In  evidence  does  not  authorize  the  con- 
clusion that  th^  was  no  evidence  before  the 
Jury  from  which  the  Jury  could  form  a  Judg- 
ment as  to  the  probable  duratl(m  of  the  par- 


(Ahi. 

manent  injury  suffered  by  Uie  plaintiff.  If 
sudi  Injury  was  sustained  by  him.  As  Is  in- 
dicated by  the  reference  heretofore  made  t« 
the  presence  of  the  plaintiff  before  the  Jury 
and  to  the  tendencies  of  the  evidence  touch- 
ing the  damnifying  effect  of  his  injnry  upon 
his  capacities  to  work  and  to  earn  wages,  It 
cannot  be  held  that  there  was  an  entire  ab- 
sence of  evidence  bearing  upon  the  damnify- 
ing effect  of  his  injury,  If  his  injury  was 
found  by  the  Jury  to  be  permanent  Mary 
Lee  Coal  Co.  v.  Chamhliss,  97  Ala.  171,  ITS, 
11  South.  897. 

This  disposes  of  all  the  assignments  ot  er- 
ror In^sted  upon  In  brl^  tw  aiw^llant 

No  pr^odlclal  error  appearing,  the  Judg- 
ment must  be  affirmed. 

Affirmed. 

ANDERSON,  a  J.,  and  SAJBB  and 
aARDNSB,  JJ.,  concur. 


STATE  ex  rel.  SHOEMAKER  t.  DAVISON, 

County  Registrar.   (3  Div.  234.) 
(Supreme  Court  of  Alabama.    March  25,  1916. 

Rehearing  Denied  April  21,  1916.) 
ElEOTIONS  «=»10S  —  RSOISTKATIOK  —  TUOE  07 

Reoistbatzon. 

Under  the  Registration  Law  (Acts  1915,  p. 
244,  I  15),  a  quallned  citizen  must  be  roistered 
as  a  voter  between  November  10th  and  January 
6th,  and  registration  after  January  5th  is  for- 
bidden. 

[Ed.  Note.— For  other  cases,  see  Eleetkoi, 
Cent  Dig.  I  94;  Dee.  Dig.  «s>105J 

Aiveal  from  Circuit  Oonrt.  Montgcmar 
County;  W.  W.  Marson,  Judge. 

Uandamua  the  Stat^  on  the  relation  of 
S.  P.  Shoemaker,  against  B.  P.  Davlsai.  as 
registrar.  A  demurrer  to  the  petition  was 
sustained,  and  plaintiff  appeals.  Affirmed. 

Douglas  &  Bay,  of  Birmingham,  for  v 
pellant.  Beckwlth  &  Davison,  of  Montgom- 
ery, for  appellee. 

SOMEBTIUiE,  J.  Tbe  appellant  petition- 
er seeks  by  Uie  writ  of  mandamus  to  compel 
tbe  respond^t,  as  reglstxar  ot  Montgomery 
county,  to  register  petitioner  as  a  voter  ot 
said  county.  It  appears  that  petitioner  ap- 
plied for  registration  on  January  16,  191% 
and  was  able  to  show  that  he  was  qualified 
for  registration.  The  trial  court  sustahied 
a  demurrer  to  the  petition,  and  the  only 
question  on  this  appeal  is  whether  or  not  a 
qualified  citizen  may  be  lawfully  registered 
under  the  new  regl8tratl<m  law  (Acts  191!^  P- 
239)  after  January  5th. 

Section  15  of  this  act  is  as  follows: 
"The  registrar  in  each  county  shall  visit  each 
precinct  except  the  precinct  in  which  Is  located 
the  county  site,  at  least  once,  and  oftener  if  oet^ 
essary,  between  November  15,  1915,  and  Jan- 
uary 1, 1916,  and  each  two  years  thereafter,  and 
ehall  remain  there  at  least  one  day  from  eight  a. 
m.  until  sunset,  and  shall  sit  at  the  court  home 
at  the  county  site  from  January  1,  1916,  to  Jan- 
nary  5. 191^  to  make  a  complete  registration  of 
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all  persons  entitled  to  resiBter.  The;  sbaU  idve 
at  least  twenty  days'  notice  of  the  time  when 
and  the  place  and  the  precinct  where  they  will 
attend  to  re^ster  applicants  for  registration  hy 
bills  posted  at  three  or  more  public  places  in 
each  election  prednct,  and  by  advertisement 
once  a  week  for  three  succesaiTe  weeks  in  a 
newau^r,  if  tiiere  be  one  published  in  the  conn- 
t7.  Upon  faUare  to  give  snob  notice  or  to  attend 
any  appointment  made  by  them  in  any  precinct, 
ther  Bhall.  after  like  notice,  file  new  appoint- 
ments therein :  but  the  time  consumed  by  the 
board  in  completing  audi  registration  shall  not 
exceed  tortj  worUng  days  in  any  connty  except 
that  in  counties  havuig  more  than  fiO,000  popula- 
tion, shown  by  the  last  preceding  eenatu,  the 
time  ahaU  not  fzceed  sixty  days." 

In  pnecrlblng  the  calendar  time  within 
irtdcli  r^jstratton  mnat  be  made,  Tis.,  be- 
tween November  15th  and  January  Gth,  the 
language  of  the  act  Is  free  firom  the  subtest 
amblsuity.  It  la  contoided,  howevo;  that 
the  limitation  referred  to  is  In  effect  qiiali' 
fled  by  the  last  clause  of  section  viz.: 

"But  the  time  consnmed  by  the  board  in  com- 
pleting such  r^istration  shall  not  exceed  forty 
working  days  in  any  connty,  except  that  in  coun- 
ties having  more  than  60,000  population,  as 
shown  by  the  last  preceding  census,  the  time 
shall  not  exceed  sixty  days." 

The  question,  therefore,  is  whether  a  clear 
and  specific  limitation  within  a  calendar  pe- 
riod whidh  could  Include,  for  the  recent  reg- 
istration session,  only  43  or  44  working  days, 
Is  to  be  extended  1^  Implication  beyond  the 
calendar  limitation  In  counties  having  more 
than  50,000  population,  which  includes  Mont- 
gomery county,  by  reason  of  a  further  limita- 
tion in  such  counties  to  60  days  for  the  work 
of  registration.  In  short,  does  the  declara- 
tion that  the  work  of  registration  shall  not 
consume  more  than  80  days  authorize  or  re- 
quire the  registrar  to  make  registrations  be- 
yond the  calendar  date  expressly  fixed  for 
the  termination  of  his  labors? 

We  think  not.  Indeed,  the  40  and  60  days' 
limitations  were  evidently  Incorporated  into 
the  act  by  an  adoption  verbatim  of  the  lan- 
gaage  of  section  SOS  of  the  Code  of  1007,  un- 
der the  provisiwis  of  which,  without  these 
limitations,  the  board  of  registration  could 
have  consumed  three  months  between  July 
lat  and  October  1st  Under  the  provisions  of 
the  new  law,  the  60  days*  limitation  was  In* 
apt  and  anneceasary,  and  its  presence  is 
(Nearly  the  result  of  carelessness  or  inadver- 
tence. In  the  reccmstruction  of  new  systems 
ot  law  out  of  existing  statutes,  such  Instances 
of  verbal  Inaptitude  are  of  frequent  occur- 
rence, and  In  the  new  r^lstration  act  no  ef- 
fort seems  to  have  been  nuide  to  adjust  or 
adapt  the  language  of  the  many  sections  of 
ttte  old  law  which  are  therein  incorporated 
verbatim.  A  fiagrant  example  of  this  will  be 
found  in  section  24  (identical  with  |  314  of 
Code  of  1907),  which  provides  that  "the  ac- 
tion of  a  majority  of  the  registrars  shall  be 
the  action  of  the  board,  and  a  majority  of 
the  board  shall  constitute  a  quorum  for  the 
transaction  of  all  business,"  although  the 


new  act  substitutes  a  single  registrar  for  the 
former  board  of  three.  Similar  inaccuracies 
are  numerous. 

We  cannot  doubt  Out  the  Intenttcm  of  the 
LeglBlatare  was  accurately  expressed  in  the 
proTiston  that  all  registration  shall  be  per- 
formed  betweot  November  15th  and  January 
5th;  and  this  language,  oi  its  own  forces 
forbids  registration  otter  the  latter  date. 

It  results  that  petitioner  was  not  entitled 
to  reglstratloQ,  and  the  demurrer  to  the  peti- 
tion was  properly  sustained. 

Affirmed. 

ANDERSON,  C.  J.,  and  i&AXWtBSJD  and 
THOMiAS,  JJ.,  concur. 


STATE  ex  reL  NEWTON  v.  HERRINO,  Jadgt 
of  Probate.    (7  Dir.  808.) 

(Supreme  Court  ui  Alabama.   April  21.  1916.) 

EucnoNB  <S»105— REOZSTBATion— TiuB  or 

Rkoistkation. 

Tinder  the  Registration  Law  (Acts  1015,  p. 
239),  a  qualified  citizen  may  only  be  lawfully 
r^Btered  as  a  voter  between  November  15tb 
and  January  5tb  in  the  following  year. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  |  94;  Dec  Dig.  <&=5l05.] 

Appeal  from  drcult  Court,  St.  Clair  Coun- 
ty ;  James  E.  Blackwood,  Judge. 

Prohibition  by  the  State,  on  the  relation  of 
J.  H.  Newton,  against  James  L.  Herring, 
Judge  of  Probata  From  a  Judgment  for  de- 
fendant, plaintifT  appeals.  Reversed^  and  re- 
lief granted. 

John  W.  Inzer,  of  Ashville,  for  appellant. 
James  A.  Embry,  of  AsbTiUe,  for  appellee. 

THOMAS,  J.  The  appellant  seeks  by  writ 
of  prohibition  to  prevent  the  respondent, 
James  L.  Herring,  as  Judge  of  probate  of  St. 
Clair  county,  Ala.,  friHU  placing  the  names  of 
Burrell  Bowlln  and  others,  so  registered,  on 
the  official  list  of  voters  for  said  county.  The 
averments  of  the  petition  are  admitted  to  be 
true  by  said  Judge  of  xwobate.  They  are, 
in  substance,  that  there  was  no  qualified  reg- 
istrar for  said  county  from  November  1, 1915, 
to  February  6, 1916 ;  that  prior  to  November 
5,  1915,  the  Governor  app<^nted  one  Hardee 
Cornett  as  registrar  for  said  county,  for  the 
purpose  of  registering  the  qualified  voters 
under  the  act  of  1915  (G}en.  Acts  1915,  pp. 
230-248) ;  that  Cornett  did  not  qualify,  nor 
enter  upon  the  discharge  of  the  duties  of  the 
office  of  r^strar;  that  there  was  no  regis- 
trar for  said  county,  who  had  the  right,  and 
on  whom  rested  the  duty,  to  register  the 
voters  of  said  county,  until  after  January  6, 
1916.  The  petition  further  allies  that  after 
January  6,.  1816,  the  Governor  appointed  R. 
F.  Ashley  as  registrar  of  said  county,  who 
qualified  as  such  and  entered  upon  the  dis- 
charge of  the  duties  of  the  oflice;  that  he 
gave  the  prescribed  notice  that  he  would 
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visit  certain  precincts  of  said  county  during 
the  month  of  March,  1916,  for  the  purpose 
of  registering  persons  entitled  to  be  register- 
ed; that  he  did  register,  at  AshvUle,  at  the 
courthouse,  on  March  1,  1916,  the  said  Bur- 
rell  Bowlln,  and  others,  who  had  not  thereto- 
fore been  registered  but  who  were  entitled  to 
be  registered  as  voters  of  said  county. 

Thus  Is  raised  by  the  petition  the  right  of 
the  said  B.  F.  Ashley  to  register  the  said 
Burrell  Bowlin  and  others,  after  January 
S,  1916,  in,  to  wit,  the  month  of  March,  1916 ; 
and  the  right  of  Burrell  Bowlln  and  others, 
so  registered  or  sought  to  be  registered,  by 
the  said  B.  F.  Ashley,  In  1913,  after  January 
5th,  contrary  to  the  express  provisions  of  the 
act,  to  be  registered  and  listed  among  the 
legal  voters  of  said  county. 

The  act  of  1915,  in  question,  made  it  the 
•doty  of  the  Governor,  the  state  auditor,  and 
the  commissioner  of  agriculture  and  indus- 
tries, or  of  a  majority  of  them,  acting  aa  a 
board  of  appointment,  to  appoint  a  "reputable 
and  suitable  person"  who  should  be  a  quall- 
fled  elector  and  resident  of  the  county  and 
who  should  not  hi^d  an  elective  oflloe  during 
the  time,  to  conduct  la  each  county  the  regl»- 
tratlon  of  the  qualified  voters  therein,  the 
term  of  sudt  reglBtrars  to  be  for  four  years 
and  natil  tbtSx  Buccessors  are  appointed. 

By  sections  3  and  81%  of  tlie  act  it  I0 
prorlded  as  Allows: 

"Sec.  S.  Vacanciea  of  Regitirart;  How  FiUed. 
— If  one  or  more  of  the  persona  appointed  on 
snch  board  of  registration  shall  refuse,  neglect, 
-or  be  unable  to  qualif;?  or  serve,  or  if  a  vacan- 
cy or  vacancies  occur  in  the  membership  of  the 
registrar  from  any  cause,  the  Governor,  state 
auditor  and  commissioner  of  agriculture  and  In- 
dustries, or  a  majori^  of  them  acting  aa  a  board 
of  appointment,  shall  make  other  apixdntments 
to  fill  snch  board." 

"Sec.  31%.  That  in  case  of  sickneaa  or  other 
disability  of  the  re^strar,  the  registrar  on  the 
approval  of  the  probate  judge  may  appoint  a 
deputy  registrar  to  net  in  the  place  of  the  reg- 
iatrar  pending  bis  sickness  or  disability,  provid- 
ed, however,  that  in  no  case  shall  more  than 
one  salary  be  paid." 

Thus  there  was  made  In  the  statute  ample 
provision  for  timely  appointment,  to  meet  any 
failure  in  the  office  of  registrar  because  of 
the  refusal,  neglect,  or  inability,  of  the  reg- 
is trnr  "to  qualify  or  serve" ;  and  thus  it  was 
provided  for  the  reglstratlcMi,  within  the  time 
prescribed,  of  thosa  qualified  under  the  act  to 
be  registered. 

Section  31  c£  the  act  reads  as  f(dlows: 

"Sec.  31.  The  registrar  shall,  each  year,  with- 
in two  weelta  after  January  15.  make  a  cony  of 
the  list  of  names  registered,  stating  the  residence 
of  the  persons  reftistered  by  precincts,  and  where 
precincts  have  been  subdivided  into  districts 
by  districts  or  precincts,  which  copy,  along  with 
the  registratlMi  lists  mnst  be  returned  to  the 
oITice  of  the  probate  judge  of  the  count;.  The 
judge  of  probate  shall  certify  an  alphabetical  list 
to  the  secretary  of  state.  The  probate  judge 
shall  keep  both  the  origiual  list  Sled  by  the  reg- 
istrars and  the  alphabetleal  list  made  therefrom 
aa  records  In  the  office  of  the  probate  jud^  of 
the  coun^,  and  same  shall  be  open  to  public  in- 
■pection.'* 


Section  14  of  the  act  prescribed,  among 
others,  the  foUowlng  duties  of  tile  iodge  of 

probate: 

"Sec.  14.  The  judge  of  probate  shall  from  the 
registration  list  heretofore  and  hereafter  re- 
turned to  his  office,  including  those  r^fistered 
prior  to  January  1,  1903,  and  ezdudiDg  thone 
names  stricken  therefrom,  as  abowo  by  the  lista 
returned  to  him  under  section  12  above,  make 
correct  alphabetical  lists  of  all  the  electors  r^ 
istered  by  precincts  and  by  districts  of  precincts 
where  precmcts  have  been  divided  or  subdivided, 
which  list  shaU  be  certified  by  him  officially  to 
be  a  full  and  correct  copy  of  the  list  of  registered 
electors  for  each  precinct,  and  where  a  precinct 
has  been  divided  or  subdivided,  for  each  district 
of  each  precinct  respectively,  as  the  same  ap- 
pears from  the  returns  of  the  registrar  on  me 
in  bis  office.  Said  judge  of  ra-obate  shaU  after 
the  first  day  of  February  1916,  and  of  each  year 
thereafter,  compare  such  official  list  of  registered 
electors  with  the  poll  tax  lists  which  have  been 
furnished  him  by  the  tax-collector,  and  shall  as- 
certain-from  such  comparison  the  names  of  such 
persons  on  the  official  lists  of  registered  elec- 
tors who  have  failed  to  pay  any  poll  tax  for 
which  they  are  legally  due,  and  by  such  compari- 
son and  other  available  Information,  said  judse 
of  probate  shall  make  correct  alphabetical  lists 
of  all  of  Ihe  qualified  electors  registered  by  pre- 
cincts and  of  districts  of  precincts  where  pre- 
cincts have  been  divided  or  subdivided,  and  who 
have  paid  all  poll  tax  due.  Said  lists  so  made 
up  shall  be  published  by  him  In  some  newspaper 
with  a  general  circalation  in  said  county  on  or 
before  the  15th  day  of  April  1916,  and  of  each 
year  thereafter,  and  together  with  said  lists 
there  shall  also  be  published  a  certificate  that 
said  list  constitutes  the  correct  list  of  all  quali- 
fied electors  who  vrill  be  entitled  to  Tote  in  any 
elections  held  in  said  coun^  from  the  time  of 
said  publication  until  the  first  day  of  May  of 
the  next  succeeding  year,  and  also  a  notice  that 
any  voter  duly  registered  whose  name  has  been 
inadvertently  or  through  mistake  omitted  there- 
from and  who  has  paid  all  poll  taxes  due  and 
who  is  legally  entitled  to  vote  shall  have  ton 
days  from  said  publication  to  have  his  name 
entered  upon  said  list  of  qualified  voters.  If 
within  such  ten  days  any  voter  shall  reasonnbly 
satisfy  said  judge  of  probate  by  proper  proof 
that  his  name  should  be  added  to  snoi  list,  ha 
name  shall  be  added  thereto.  An  alphabetical 
list  by  districts  and  precincts  of  those  00  added 
within  said  ten  days  shall  be  prepared  and  pub- 
lished by  said  judge  of  probate  in  some  news- 
paper with  a  general  idrculation  in  said  coun- 
ty on  or  before  the  first  day  of  May.  1910.  and 
of  each  year  hereafter.  The  alphabetical  list  of 
voters  published  by  said  judge  of  probate  on  or 
before  the  fifteenth  day  of  April,  together  with 
the  names  added  and  published  on  or  before  the 
first  day  of  May,  shall  be  the  official  lirt  of 
qualified  voters  in  said  county  and  for  the  dis- 
tricts and  precincts  therein  for  the  next  ensu- 
ing year,  until  a  new  list  is  published,  and  no 
person  whose  name  does  not  thereon  appear  shall 
be  allowed  to  vote  nor  shall  he  he  allowed  to 
vote  except  in  the  precinct,  or  If  the  precinct  has 
been  divided  into  districts  in  the  district  in 
which  his  name  on  said  list  appears  unless  si<cb 
person  complies  with  the  gnalliicationB  prescrib- 
ed by  law  for  challenged  voters." 

Section  15  of  the  act  has  been  crastmed  in 
State  ex  rel.  Shoemaker  t.  B.  P.  Darlson,  as 
Registrar,  etc.,  71  South.  678.  Tbere  this 
court  said: 

"We  cannot  doubt  that  the  intention  of  the 
Legislature  was  accurately  expressed  In  the  pro- 
vision that  all  registration  shnll  be  performed 
between  November  15th  and  January  oth :  and 
this  language  of  its  own  forcSi  forbids  registra- 
tion after  the  latter  date." 
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We  adbere  to  the  construction  glTen  sec- 
tion 15  of  the  act  In  the  Shoemaker  Case. 

If  therefore  ample  opportunity  for  those 
who  were  qualified  to  register  In  St.  Clair 
conoty  during  the  period  from  November  15, 
1915,  to  January  5,  1916,  was  not  afforded, 
It  was  through  no  fault  of  the  statutes  made 
and  provided  for  such  registration. 

The  judgment  is  reversed,  and  one  Is  here 
rendered  granting  the  relief  prayed. 

Reversed  and  rendered. 

ANDERSON,  C.  and  MAYFIELD  and 
SOMERyiLI^E,  JJ.,  ctmcur. 


MOORE  et  al.  v.  ALTOM.  (8  Div.  891J 
(Supreme  Coart  of  Alabama.  April  6, 19160 

1.  Fraudtjuint  Coitvbtangbs  ^s»2KS(1)  — 
Pasties— Dbfbrdaitts. 

In  a  suit  to  set  aside  a  fraudulent  convey- 
ance, one  who  has  joined  with  defendant  in  the 
eEecntioD  of  the  note  on  which  complainaot  is  a 
creditor,  and  whose  liability  is  joint  and  several, 
la  not  a  necessary  party. 

tEd.  Note.— For  other  eases,  see  Fraudulent 
Conveyances,  Cent  Dig.  f  741 ;  Dec.  Dig.  «s> 
2M(l).l 

2.  FUUDTTIJiNT  CONVETANCIS  €=»172(2)— Va- 

lidiTt  as  Between  Obiqinal  Fabties. 
A  conveyance,  claimed  to  be  fraudulent  by 
a  creditor  of  grantor,  cannot  for  that  cause  be 
■nnnlled  aa  betvraen  the  parties  to  it 

[Ed.  Note.— For  other  cases,  see  Waadulent 
Oonv^ances,  Gent  Dig.  If  {R!7-629;  Dec.  Dig. 
«=>172(2).] 

3.  Feauduunt  Gonvetanobs  9=3324— Reue- 
DIES— Disposition  of  Pkoceedb— Surplus. 

If  land  conveyed  in  fraud  of  creditors  is 
■old  to  satis^  tbeir  claims,  the  remainder  of 
the  fnnd  produced  thereby  goes  to  the  fraudulent 
grantee,  or  those  claiming  under  him. 

[Ed.  Note.— For  other  caees,  see  Fraudulent 
Conveyances,  Cent.  IHg.  SS  542,  992 ;  Dec.  Dig. 
«=>324.] 

4.  Fraudulent    Convetances    «=»255(1)  — 
Parties— DEFENDAnTS— Wipe  of  Obantob. 

in  a  suit  to  set  aside  a  fraudulent  convey- 
ance, it  is  not  necessary  to  join  as  defendant  the 
grantor's  wife,  who  though  joining  in  the  con- 
veyance, is  charged  with  no  fraud. 

[Ed.  Note.— For  other  cases,  see  XVauduIent 
Conveyances,  Cent  Dig.  i  741;  Dec.  Dig.  «=» 
255a).l 

6.  £^AUDULENT     OONVBTANCES     «B»260  — 

Pleading  —  Goicplaint  —  Pbesentubnt  or 
Note. 

In  a  suit  to  set  oside  a  fi^audulent  convey- 
ance in  order  to  enforce  a  note,  the  coibplaint 
need  not  state  ttiat  the  note  was  presented  for 
payment  at  the  time  and  nlace  where  payable, 
nor  deny  that  funds  awaited  it  there,  as  this  is 
defensive  matter. 

[Ed.  Note.— Fw  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  K  766,  760,  775;  Dec. 
Dig.  «=»260.] 

&  BiLu  AND  Notes  €=>394— Phoduction  op 

Monet  at  Place  of  Payment. 

Under  Code  1907,  S  501i5.  as  to  presentment 
of  a  note,  if  money  for  its  payment  awaits  the 
holder  at  the  time  and  place  for  payment,  this 
ifl  the  equivalent  of  a  tender. 

[EA.  Note. — For  other  cases,  see  Bills  and 
Nutes.  Gent.  Dig.  {§  OUO-IOjO  ;  Dec  Dig.  ^ 


7.  Bills  and  Notes  «s3388— PaxsENTifENT— 
Necbsbitt. 

Where  the  holder  of  a  note  does  not  present 

his  note  for  payment  where  payment  is  tendered, 
he  does  not  thereby  forfeit  his  money,  but  mly 
the  cost  of  collecting  it  elsewhere. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  SS  1(H&-1050;  Dec.  Dig.  <S=> 
398.} 

8.  FfiAUDTTLBNT    GONVETAHCEB    *=»313(2)  — 

Remedies-^Decree— Order  of  Sale. 

In  a  suit  to  set  aside  a  fraudulent  convey- 
ance, if  complainant  is  entitled  to  a  decree  on 
the  merits,  and  it  appears  the  land  may  be  sold 
in  parcels,  without  jeopardizing  the  full  satisfac- 
tion of  complainant's  demand,  and  that  such 
course  may  avoid  an  unnecessary  sacrifice  of  the 
land  to  defendant,  the  court  in  Its  discretion  may 
order  selling  in  parcels. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Gent  Dig.  ||  96&.  070;  Dec.  Dig. 
«»S18(Z).] 

Ai^nal  from  Qiancety  Ooart,  Jackson 
County;  James  B.  Horton,  Jr.,  Chancellor. 

Bill  by  J.  B.  Altom  against  D.  D.  Moore 
and  otliers,  to  declare  a  deed  fraudulent  and 
Told  as  to  creditors.  From  the  decree,  de- 
fendants appeal  Affirmed. 

Lawrence  E.  Brown,  of  Scottsboro,  for  ap- 
pellants. Bonldln  &  Wlmberly,  of  Scotts- 
boro, for  ^vellee. 

SATRB,  J.  After  file  decree  arermUiig 
the  general  demurrer  had  been  affirmed  in 
this  «>art  (Moore  v.  Alt<»a.  68  South.  326) 
complainant  (appellee)  eliminated  from  his 
bill  that  altematlTe  aspect  of  it  ^Idt  soi^t 
to  enforce  a  Tender's  lien,  and  farther  amend- 
ed by  adding  to  the  bill  In  Its  other  awect, 
seeking  to  set  aside  a  conveyance  as  fnudu- 
lent,  an  averment  to  the  effect  that  Oie  gran- 
tee defendant  Sherwood  was  a  part;  to  the- 
fraud. 

[1]  Smith  had  no  Interest  In  the  lands  inr 
question ;  he  took  nothing  by  the  conveyance 
complained  of.  He  joined  Moore  In  the  ex- 
ecution of  the  note  that  made  complainant 
a  creditor;  but  his  liability  was  several  as 
well  as  joint  We  conceive  no  reason  why  he 
should  be  made  a  party  to  complainant's  bill 
to  collect  his  debt  from  Moore  by  having  the 
court  decree  Sherwood  a  trustee  in  invltnm 
of  the  land  conveyed  to  him  in  firaud  of  com- 
plainant's right  as  a  creditor. 

12-4]  As  between  the  parties  to  it  the  con- 
veyance in  controversy  cannot  be  annulled. 
After  the  complainant  shall  have  been  satis- 
lied,  the  remainder  of  any  fund  to  be  pro- 
duced by  the  decree,  if  the  decree  results  in 
a  sale,  will  go  to  the  fraudulent  grantee  or 
those  claiming  under  him.  Davis  v.  Stovall,. 
185  Ala.  173,  64  South.  586.  It  was  not  neces- 
sary to  make  Mrs.  Moore,  who  Joined  her  hus- 
band In  the  conveyance,  but  who  Is  charged 
with  no  fraud,  a  party  defendant  to  the  bill. 
Willtams  V.  Spraglns,  102  Ala.  424,  16  South. 
247. 

[B-7]  Appellant  insists  that  no  default  in 
the  payment  of  the  note  Is  shown,  for  the 
reason  that  It  was  payable  at  the  Tennessee- 
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Valley  Bank,  and  tbe  bOl  contains  no  aver- 
ment that  tbe  note  was  presented  fbr  pay- 
meat  at  the  time  and  place  wben  and  wbere 
it  waa  made  payable,  nor  any  denial  that 
fnndg  awaited  the  note  at  the  bank.  This  la 
defenslTe  matter.  If  money  for  Ita  payment 
awaited  the  complainant  at  tbe  time  and 
place  appointed  for  the  payment  of  the  note, 
that  was  the  equivalent  of  a  tender,  but  does 
not  deprive  complainant  of  his  rl^t  to  pro- 
ceed in  this  bllL  If  complainant  was  at  ftfUt 
in  presenting  hla  note  for  payment,  be  did 
not  tiiereby  forfeit  his  money,  bnt  only  tbe 
cost  of  collecting  it  elsewhere.  Code,  i  0025. 
If  an  Indorsa  were  Involved,  the  rule  as  to 
him  would  be  different 

[IJ  Complainant  was  under  no  duty  to 
point  out  how  the  land  ccmveyed  could  best 
be  sold  to  the  advantage  of  defendant  If 
the  averments  of  the  bill  shall  be  established, 
defendant  has  no  rights  in  the  land  as 
against  complainant  The  court.  In  the  event 
of  a  decree  for  complainant  on  the  mralts, 
if  it  shall  appear  that  the  land  may  be  sold  in 
parcels  without  Jeopardizing  the  fall  satis- 
faction of  complainant's  demand,  and  that 
sudbi  course  may  avoid  an  unnecessary  sac- 
rifice of  the  land  to  defendant,  may,  In  Its 
discretion,  order  a  sale  in  parcels.  That  mat- 
ter will  be  left  with  Qie  chancellor. 

Affirmed. 

ANDERSON,  0.  J.,  and  McGLELLAN  and 
QABDNEB,  JJ.,  concur. 


LOUISVILIJ:  &  N.  R.  CO.  V.  DAVIS. 
(6  IMv.  292.) 

(Supreme  Court  of  Alabama.   April  20,  1916.) 

1.  Bazuboads  <m  .  I  lil(l>— Injdbimb  to  Hobsb 
— BUBDBH  or  Proof— Statute. 

In  an  action  flEainst  a  railroad  for  Injories 
to  plaintiff's  horae,  where  the  onl;  neglisence 
charged  was  "in  running  an  engine  into  a 
horse,"  there  bein^  no  count  relying  on  negU- 
sence  as  for  friehtening  the  animaL  thereby 
cau^  tbe  injury,  bo  that  Code  1907,  {  6476. 
touching  the  burden  of  proof  in  an  action 
aeainst  a  railroad  for  damage  to  stock,  was  ap- 
pucaUe,  tbe  burden  was  not  on  plaintiff  to  show 
nej^ligence  on  the  part  of  the  road's  agents, 
wmch  would  have  been  true  bad  the  injury  been 
caused  by  merely  frightraing  the  animal. 

rSid.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  it  1576-1577,  U82.1593--U95;  Dec 
Dig.  «!^a).] 

2.  Trial  ^>296(8)— Ijtstbuction— CxmsD  bt 
Othkb  Chaboes. 

In  an  action  against  a  railroad  for  inju- 
ries to  plaintiff'B  horse,  an  instruction  glutting 
the  burden  on  plaintiff  to  reasonably  satisfy  tbe 
jury  that  defendant  was  operating  the  road, 
that  it  damaged  the  horse,  and  that,  after  plain- 
tiff established  his  ownership  and  that  the  horse 
was  damaged  by  train,  the  burden  was  on  de- 
fendant to  show,  and  all  the  evidence  would 
have  to  establish,  that  defendant  was  not  guilty 
of  negligence  in  killing  the  horse,  though  pos- 
sessing  misleading  tendencies,  when  standing 
alone,  was  cured  by  charges  that  the  jury  must 
believe,  before  plaintiff  was  entitled  to  recover, 
that  defendant  was  responsible  for  the  injury; 


that  Is,  that  its  train  ran  into  tbe  horse  ud 
injured  it  on  acoonnt  of  ne^lgenee  of  tiie  de> 
fesdant,  etc 

[Ed.  Note.— For  other  cases,  see  TriaL  Ccat 
Dig.  S  709 :  Dec  Dig.  €=329«(3).] 

3.  TUAL  ^206(&9  —  MlBLEADINO  llTStBOC' 
TI0N»— ReQUBSI^NECESSITY. 

Where  part  of  the  oral  charge  posittwd 
misleading  tendencies,  they  should  have  beoi  re- 
moved by  requested  explanatory  charges. 
_  [Ed.  Note.— For  other  cases,  see  TrisL  Cmt 
I>ig.  H  628,  633;  Dec  Dig.  «=»256<9).] 

4.  Tbiai.  ^262(1)  — iHSTBUcraoiis—Iirm- 
irass. 

Requested  charges  Inapt  to  tiie  evidence  ste 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  596.  612;  Dec  Dig.  «=>262(1)J 

5.  Tbiai,  ^=>2a0{l)  —  iNBTKDonoNS  —  Ripm- 

TION. 

Requested  charges  fully  covered  by  others 
given  are  properly  refused. 

[Ed.  Note.— For  other  cases,  see  TriaL  Oeat 
Dig.  J  651 J  Dec.  Dig.  «s:S^).l 

Appeal  from  aty  Court  of  Bessemer;  J.  C. 
B.  Gwln,  Judg& 

Action  by  Gerage  Davis  i^^alnst  the  Louis- 
ville &  Nashville  Ballroad  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Transferred  from  the  Court  of  Appeals  und« 
section  6.  Act  of  April  ^a,  19U,  p.  44a  Af- 
firmed. 

TlUmaQ,  Bradley  &  Morrow,  of  Birming- 
ham, for  appellant    Goodwyn  ft  Bosa,  of 

BessemOT,  for  appellee. 

MA¥FIEtD,  J.  [1]  The  action  Is  to  re- 
cover daomages  for  Injuries  to  plaintUTs 
horse.  The  only  negligence  alleged  was  in 
"running  an  engine  into  a  horse."  There 
was  no  count  relying  on  negligence  as  f&r 
frightening  the  animal,  and  thereby  causing 
the  Injury;  hence  the  statute  (section  5476 
of  the  Code)  was  applicable  to  tbe  case.  And 
hence  there  waa  no  error  In  the  court's  de- 
clining to  charge  the  Jury  that  the  burden  of 
proof  was  oa  the  plaintiff  to  establish  n^- 
gence  on  the  part  of  defendant's  agents— 
which  would  have  been  true  if  the  Injury  had 
been  caused  from  or  In  c<Hi8equeQce  of  Dili- 
gence In  merely  frightening  the  animal 
Garth  V.  N.  a  &  St  U  By.,  166  Ala.  145,  65 
South.  166. 

The  trial  court  affirmatively  Instructed  the 
Jury  that  the  plaintiff  could  not  recover,  on- 
less  th^  were  reasonably  satJsfled  from  the 
evidence  that  the  engine  collided  with  the 
plaintiff's  horse. 

[2]  The  defendant  excepted  to  the  part  of 
the  oral  charge  which  was  as  f  (^ows : 

"That  puts  the  burden  of  proof  uiton  tbe  plain- 
tiff to  reasonably  satisfy  this  Jury  that  the  de- 
fendant was  operating  this  railroad  as  alleged, 
and  that  they  damaged  the  horse  of  the  plain- 
tiff; if  the  plaintiff  estabhshes  the  ownership 
of  the  horse,  and  this  horse  was  damaged  by  tlie 
defendant's  train,  tbe  hurden  would  rest  upon 
the  defendant  to  show  by  the  evidence,  and  all 
the  evidence  in  the  case  would  bave  to  establish, 
after  that,  that  the  defendant  was  not  guilty  of 
any  negUgence  in  and  about  the  killing  of  the 
horse." 


«s9For  otlier  cases  Mt  sama  topic  and  KBT-NUIIBBIR  In  aU  Kej-Mumbered  DIgasts  and  Indezss 


Digitized  by  Google 


TEMFIJB  DOOIiET 


688 


TUs  Btatement.  standing  alon^  unqnes- 
tlonably  possesaed  misleading  tendoides,  if 
It  was  not  wbolly  MToneous;  bvt  taken  In 
cooDectlOD  with  other  parts  of  the  oral 
charge,  and  with  the  written  requested 
charges  g\ven  at  the  defendant's  request,  the 
excerpt  is  cared  of  its  misleading  tendencies, 
and  of  error.  If  snch  there  be,  inherent  wbm 
It  la  considered  alone.  For  example,  the 
coart  In  Its  oral  charge  Instructed  the  jury 
that: 

"Yoa  must  believe  before  the  plaintiff  is  en- 
titled to  recover  that  the  defendant  Is  responsi- 
ble for  the  injury;  that  is,  its  train  ran  Into 
this  horse,  and  Injared  it,  on  account  of  the  neg- 
ligence of  the  deraidant." 

The  court  also  instructed  the  Jury,  at  the 
request  of  the  defendant,  as  follows : 

"(3)  The  court  charges  you  that,  unless  you 
are  reasonaUy  satisfled  from  the  eridence  that 
plaintiff's  horse  was  injured  by  being  struck  by 
defendant's  engine,  you  must  find  for  the  de- 
fendant. 

"(4)  The  court  charges  you  that,  if  the  de- 
fendant's tfigine  did  not  strike  plaintiff's  horse, 
the  burdoi  of  proof  does  not  rest  upon  the  de- 
fmdant  to  acquit  Itsdf  of  negligence  in  and 
aboot  the  injuring  of  plaintiff's  borse. 

"iSi  The  court  charges  the  jury  that,  unless 
you  are  reasonably  satisfied  by  the  evidence 
that  defendant's  train  did  come  in  actual  physi- 
esl  contact  with  tha  plaintiff's  hors^  there 
would  he  no  dut7  on  defoidant  to  exonerate  it- 
self of  negligence." 

[3]  If  the  excerpt  possessed  other  mislead- 
ing tendencies,  they  should  and  could  have 
beea  removed  by  requested  explanatory 
charges. 

It  will  be  noticed  that  the  statute  says  that 
the  defendant  must  show  that  there  was  no 
negligence  on  the  part  of  the  company  or  of 
Its  agents.  The  phrase  "all  the  eTldeuce," 
standing  alaae,  of  course  possessed  mislead- 
ing twdendes:  but  It  could  hare  been  ex- 
plained by  requested  chafes — and  in  some 
respects  it  was  so  cured. 

[4, 1]  There  was  no  error  In  refusing  any 
of  the  defendant's  requested  charges.  Each 
was  tither  bad,  inapt,  or  misleading,  or  was 
fully  covered  by  other  giv^  charges.  There 
was  likewise  no  error  in  any  of  the  rnlings 
on  the  eridence. 

Affirmed. 

ANDERSON,  0.  J.,  and  SOMEBTILLB 
and  THOMAS,  JJ..  nnicur. 


TEMPLE  r.  DOOUST.   {8  Dir.  921.) 
(Supreme  Court  of  Alabama.   April  20,  1916.) 

1.  Affeal  ajvd  Ebbob  «s»702— DisiassAX<— 
Want  or  Judoubnt. 

Whm  there  is  no  ralid  judgmrat  from 
wUcb  an  appeal  may  be  taken,  the  court  will  of 
its  own  motion  dismiss  the  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  H  S137-3141 ;  Dec.  Dig.  «S9 
792.] 

2.  Afpux,  and  Ebbob  «»21— InTERLoouroBT 

JUDMBNTS  —  COMSINT  TO  REVIEW  —  STAT- 
UTE. 

Under  Code  1907,  {  2841,  allowing  appeals 
from  certain  interlocutory  judgments,  the  giving 


of  an  affirmative  charge  on  the  trial  of  a  plea  in 
abatemrait  to  a  landlord's  attachmoit,  can  be 
reviewed  on  appeal,  provided  the  appeal  be  tat 
en  with  the  consent  o£  the  opposite  party,  wiwh 
consent  is  a  condition  precedent  and  jurlsdlo- 
tionaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig,  H  88-97;  Dec  Dig.  «=5»2l.] 

8.  Appbai.  and  Ebbob  «=»22  —  Sufficibnct 

or    JUDOMENT    BjtLOW  —  JUBISDICTION  — 

Waives. 

The  question  of  the  sufficiency  of  the  judg- 
ment or  decrae  in  the  lower  court  to  support 
an  appeal  is  JuxlsdletlonBl,  and  cannot  be 

waived. 

'  [Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  98;  Dec.  Dig.  «»22.] 

Appeal  from  Circuit  Court,  Marshall  Coun- 
ty; W.  W.  Haralson,  Judge. 

Attachment  suit  by  Ia  P.  Dooley,  plaintiff- 
landlord,  against  T.  T,  Temple,  defendant- 
tenant.  Verdict  and  Judgment  for  plaintiff 
on  affirmative  charge  on  the  trial  of  defend- 
ant's plea  in  abatement,  and  defendant  ai>- 
peals.  Transferred  from  the  Court  of  Ap- 
peals under  section  6,  p.  460,  Act  of  April  18, 
1911.  Dlamlssed. 

McCord  &  Orr,  ot  AXbetMOA,  tat  aioMl- 
lant.   Btceet  ft  Bradford,  tO.  Albertrllle,  for 

appellee. 

THOMAS,  J.  The  questions  presented  In 
the  assignment  of  errors  arose  In  the  trial 
of  an  attacbment,  sued  out  by  a  landlord 
against  bis  tenant,  to  recover  an  amount 
due  for  rent  and  advances.  The  ground  for 
the  attachment  was  that  the  defendantten- 
ant  had  removed  from  the  pranlses  a  part  of 
the  crop  raised  on  the  rented  premises,  wlOk- 
out  paying  the  rent  and  advances,  or  either, 
and  without  the  consent  of  the  landlord.  De- 
fendant Interposed  a  plea  In  abatement,  that 
the  alleged  ground  for  the  attachment  did 
not  exist.  At  plalntlfTs  reguent,  the  court 
gave  the  affirmative  charge  on  trial  of  de- 
fendant's said  plea.  There  was  verdict  and 
Judgment  for  the  plaintiff  on  this  issue,  and 
from  this  finding  the  defendant  appeals; 
There  was  no  final  Judgment  In  the  cause. 

[1]  There  must  be  a  valid  Judgment  from 
which  an  appeal  may  be  taken,  to  support 
the  ap[>eal.  If  there  be  none  such,  the  court 
will  of  its  own  motion  dlsmhjs  the  appeal. 
Ounter  v.  Mason,  12S  Ala.  644,  27  South.  843. 

(2]  Certain  Interlocutory  judgments,  ren- 
dered before  the  final  determination  of  the 
cause,  will  support  an  appeal  to  the  Supreme 
Court  if  the  record  affirmatively  shows  that 
the  appeal  is  within  the  terms  of  the  statute 
(section  2841  of  the  Code  of  1907).  Inter- 
locutory judgments  overruling  a  motion  to 
dismiss  or  quash  an  attachment,  or  sustain- 
ing a  demurrer  to  a  plea  In  abatement  to  an 
attachment  or  sustaining  an  attachment 
against  matters  set  up  In  abatement  of  it 
either  In  the  way  of  an  agreed  case  or  by 
plea  or  otherwise,  may  be  reviewed  on  ap- 
peal, provided  the  appeal  be  taken  with  "the 
consent  of  the  opposite  party  or  his  attor- 
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nej."  No  mfA  cotevnt  ot  the  plalntlfl  or  ot 
bla  attonwy  Is  ihown  1^  0ie  record.  Such 
conient  la  a  condltloa  precedent,  and  Is  ]a- 
rlsdictlonal.  Stanton  r.  Heard.  100  Ala.  515, 
14  South.  859;  Ommler  Bros.  r.  Bryan  ft  Co.. 
09  Ala.  91.  Appeals  are  of  statutory  creation. 
Authority  for  the  appeal  In  each  case  must 
be  fonnd  In  the  statute.  Hay  t.  Courtnay. 
47  Ala.  185;  Stouts.  Adm'r,  T.  Huger,  107 
Ala.  248. 18  South.  12& 

it]  The  question  of  the  BufflcieD<7  of  a 
judgment  or  decree  tn  the  lower  court  to 
vopport  an  appeal  Is  jurlsdtctl<Huil  and  can- 
not be  widTed.  Meyers  et  al.  t.  Martinez  et 
aL,  162  Ala.  662,  00  South.  361.  l%e  Judg- 
ment from  which  thin  appeal  ts  taken  Is  not 
such  as  will  support  an  appeal  to  the  Su- 
preme Court,  without  the  consent  of  the 
plaintiff  or  bis  attorney.  The  record  failing 
to  show  afflnnatlTely  such  consent  in  this 
case,  there  Is  no  statutory  authority  for  the 
appeal,  and  this  court  is  without  jurisdiction. 
3eniiett  et  al.  v.  Hall,  09  South.  136. 

The  appeal  is  dismissed. 

ANDERSON,  a  J.,  and  UAYFIEIjD  and 
SOMERVILLB.  JJ..  concur. 


OOMMEOaOIAL  FINANCE  CO.  t.  OOOPER 

BROS.   (7  DiT.  789.) 
{Supreme  Court  of  Alabama.   April  IS,  1916.) 

1.  Evidence  «=>434(U)  — Pabol  BTionrcs  — 

Contract  or  Sale— Fbaud. 

In  an  action  for  foodg  sold  under  a  con- 
tract, where  the  testimony  sbowed  that  the  con- 
tract signed  by  tbe  buyer  was  not  the  one  made 
by  him,  and  was  sigDed  upon  the  misrepresenta- 
tfoQ  of  the  seller's  salcBman,  testimony  of  tbe 
buyer  as  to  what  articles  he  contraotpd  to  pur- 
-chase  was  relevant,  in  conoection  with  the  otb- 
'er  evidence  going  to  ahow  that  the  contract  sisn- 
«d  did  not  speak  tbe  truth;  and  tcstimonv  of  a 
witness  who  was  present  at  the  trade  corrobora- 
tive of  tbe  buyer  was  also  admissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2018,  2014;  Dee.  Dig.  «s> 
434(11).] 

2.  OoKTRACTS   ^=994(5)— Fbaud— Rescission. 

A  contract  executed  by  cme  in  reliance  up- 
on false  representations  as  to  its  contents  is 
not  binding  upon  the  party  deceived,  if  he  elects 
to  avoid  it,  althongb  he  could  read  and  had  an 
opportunity  to  read  it  before  signing  it,  as  a 
party  assertinff  facts  cannot  complain  that  the 
other  took  him  at  liia  word. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Omt  Dis.  11  424,  425,  1164;   Dea  Dig. 
■94(5).] 

Appeal  from  City  Court  ot  Talladega ; 
Ifarlon  H.  Sims,  Judge. 

Assumpsit  by  the  Commercial  Finance 
<lompany  against  Cooper  Bros.,  a  partner- 
ship. Judgment  for  defendants,  and  plaintiff 
■appeals.  Transferred  from  the  Court  of  Ap- 
peals under  section  6.  Acts  1911,  p.  449.  Af- 
iarmed. 

The  actl<Hi  was  fbr  goods,  wares,  and  mer- 
chandise sold  under  a  contract  In  writing  for 
the  sale  of  certain  chlnaware.    The  defend- 


ants set  up  the  fallwe  of  oonsUleratkni,  Is 
that  i^alntUrs  acent  represented  the  i» 
■ortment  to  contain  cwtatn  articles  which 
are  set  out  In  the  plea,  but  tliat  plalntllf 
did  not  and  has  not  ocRuplled  wltli  the  oon- 
tiact,  bat  has  shipped  defendants  other  and 
wholly  different  articles  ot  pmgertj  tmm 
that  pnrdiaaed,  and  that  defendants  had  re- 
fosed  said  crodery.  and  notlfled  plaintiff 
that  same  was  held  subject  to  Its  order. 
Other  i^s  set  up  flie  same  statonoit  (tf 
facts  ^th  the  additional  allegatlcm  Qiat  tbe 
CTDcfeery  had  been  returned.  Others  set  up 
fslse  and  fraudulent  representation  pblo- 
tUTs  agent  Brown  inducing  tiie  slgnl^  ttf 
the  contract  without  reading  It.  on  the  be- 
lief that  said  representations  are  true,  and 
that  upon  tbe  discovery  of  the  finud  the  con- 
tract was  promptly  rescinded,  and  the  prop- 
erty offered  to  be  returned.  Plalntlfl  set  up 
by  way  of  replication  that  d^tedants  agreed 
in  said  contract  tiiat  tliere  was  no  other  con- 
tract of  any  kind,  verbal  or  written,  exoeiit 
the  one  sued  on,  and  tfiat  defendants  agreed 
in  said  contract  to  accept  the  goods  ss  their 
property  when  shlpmoit  was  made. 

Graves  Bmbry,  of  Talladega,  for  ai^llant 
Carl  O.  Smith,  of  Talladega,  for  appellees. 

A^'DERSON,  a  J.  [1,  2]  It  is,  no  doubt, 
true  that  W.  E.  Cooper  had  no  right  to  tes- 
tify as  to  what  articles  he  bought  if  the 
contract  contained  the  true  articles  and  was 
such  a  contract  as  was  binding  upon  Cooper 
Bros.;  but  the  defendants'  evidence  shows 
that  the  contract  signed  was  not  the  one 
made  by  the  defendants,  and  was  signed  ap- 
on  the  misrepresentation  of  the  salesman 
Brown;  therefore  the  witness  W.  B.  Cooper 
had  the  right  to  tell  what  articles  he  pur- 
chssed,  and  Brown  represented  to  him  that 
the  contract  covered  said  articles  Instend 
of  tbe  ones  shipped.  A  ctmtract  executed 
by  one  In  reliance  upon  false  representatioas 
as  to  Its  contents  Is  not  binding  upon  the 
party  deceived  If  he  elects  to  avoid  It,  al- 
though he  could  read  and  had  an  c^portunlty 
to  read  the  said  contract  before  Blgniog 
same. 

"A  party  asserting  facts  cannot  complnia  that 
the  other  took  him  at  his  word."  Shthrni  t. 
Brown,  107  Ala.  534,  52  South.  737:  Moliae 
Jewehr  Co.  t.  Crew.  171  Ala.  416.  65  South. 
144. 

The  trial  court  did  not  err  In  perndttlng  W. 
E.  Cooper  to  testb^  what  articles  he  con- 
tracted to  purchase,  which  was  relevant  in 
connection  with  the  other  evidence  gdng  to 
show  that  the  ocmtract  signed  did  not  speak 
the  truth  and  was  not  binding  upon  tbe  de- 
fendants; For  the  same  reason  there  wu  w 
error  in  admitting  the  showhv  of  the  wit- 
ness Mitchell,  who  heard  the  trade  betfceeo 
Coc^iar  and  the  salesman  Brown,  and  iriio 
corroborated  W.  E.  Cooper. 

The  trial  court  did  not  err  In  the  coneln- 
slon  upon  tbe  facts,  as  the  defendants'  evl- 
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dooce,  which  wu  practlcnllT  nncontn^cted, 
showed  Oiat  the  contract  was  not  the  tme 
Uiey  made,  and  was  not  therefore  binding, 
tnd  they  did  nothing  to  estop  themselves  from 
setting  up  Its  Inralldity  retaining  the 
goods  or  otherwise. 

The  jadgment  of  the  city  court  la  afflrmed. 

Afflnned. 

McGLELLAN,  SATBB,  and  OARDNBBt 
J X,  concur. 


HOUSB  et  aL  T.  DAVTS  et  aL  (7  DIt.  76d.) 
(Supreme  Court  of  Alabama.    April  13,  1916.) 

1.  VeNDOB  AIID  PURcnASEB  ^>27&— VKNOOB'a 

Lien— Bill  to  Pbbfbct. 

Where  a  bill  soucbt  to  perfect  and  en- 
force a  Tender's  Hen  subject  to  a  prior  mortgase, 
tbe  mortKacee  ia  not  a  necessary  party ;  for 
the  pFOccediDga  woald  not  affect  bis  title. 

[Ed.  Note.— Ebr  other  cases,  see  Vendor  and 
Porcfaoser.  Cent.  Dig.  |8  77&-782;  Dea  Dig. 
«=»27fi.l 

2.  Vendob  and  Pubchabeb  «=>226(2)— Bona 
Fide  Pubchabeb— 'Riohts  of. 

A  bona  fide  purcbaser  for  value  and  with- 
out notice  will  be  protected  to  the  extent  pro 
tanto  that  he  pays  bef6re  notice  of  a  latent 
equity. 

iEd.  Note.— For  otlier  cases,  sea  Vendor  and 
Purchaser.  Oant  Dig.  |  476;   Dec  Dig.  «=» 

226(2).] 

S.  Vbkdob  Ann  Pitbohaseb  «=»28(K1)— Veh- 
dob's  Lien~Biix— Sdfficienct. 

A  bill  seeking  tbe  perfection  of  a  vendor's 
Hen,  thouffh  showing  that  complainant's  vendee 
bad  sold  tbe  land  to  another.  Is  not  demurra- 
ble, where  It  did  not  abow  or  admit  that  the 
lost  grantee  was  a  bona  fide  purchaser  for  value 
and  without  notice  or  that  be  had  paid  any  of 
tbe  consideration  or  had  assumed  irrevocable 
obliKationa. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purcbaser.  Cent  Dig.  |i  784,  785.  789;  Dec. 
Dig.  ^280{l).l 

Appeal  from  CTIty  CSourt  of  Anntston; 
Thomas  W.  Coleman,  Jr.,  Judge. 

Bill  by  C.  M.  Davis  and  others  against  F. 
M.  House  and  others.  From  a  decree  over- 
ruling a  demurrer,  defendants  appeal.  Af- 
firmed. 

Samuel  W.  Tate,  ot  Annlattm,  for  appel- 
lants. BlackweU.  Agee  ft  Bibb,  of  Annigtm, 
for  appellees. 

McCLELLAN,  J.  [1]  The  appellees  filed 
thtt  bill  against  the  appellants  to  have  de- 
<-lared  and  enforced  a  vendor's  lien,  subject 
to  prior  mortgage  to  Annie  G.  Luttrell  on  tbe 
land.  Obviously,  the  mortgagee  Is  not  a  nec- 
essary party  to  the  cause  set  forth  in,  and 
the  relief  sought  by,  this  bill.  If  the  court 
should  grant  the  relief  sought,  and  a  sale  of 
the  land  should  be  appropriately  ordered  and 
effected,  the  purchaser  at  the  sale  would  ac- 
quire no  right  or  title  superior,  but  subordi- 
nate, to  tbe  lien  of  tbe  mortgagee. 

[2, 1]  It  is  established  In  this  state  that  an 
Innocent,  bona  fide  purchaser  of  land  will  be 
protected  to  tho  extent  pro  tanto  he  pays  be* 


ton  notloe  of  a  latmt  aqvlty.  Floroiee 
Mach.  Co.  T.  Zelgler,  68  Ala.  221,  224.  22S; 
Craft  T.  Rossdl.  67  Ala.  9,  12.  AiWlees*' 
vendee,  House,  sold  and  conveyed  the  land  to 
Peters  "at  and  for  the  sum  of  ¥1,000.00,  pay- 
able as  follows:  9400.00  at  one  year  aft«r 
date  (kbont  January  1, 1916) ;  9400.00  at  two 
yeom  after  date ;  and  f200j00  at  three  years 
after  date."  Tlie  tdll  does  not  show  or  ad- 
mit that  Peters  was  bona  fide  porchaaer  for 
value  and  without  notice^  According  to  tbe 
dealing  between  House  and  Peters,  disclosed 
by  the  averments  of  the  bill,  Peters  had  paid 
or  parted  with  nothing  of  value  at  the  time 
the  bin  was  filed,  via..  July  5, 1915.  Whether 
Peters  executed  or  assumed  Irrevocable  obli- 
gations In  or  abotit  his  purchase  from  House 
before  notice  of  the  equity  asserted  by  appel- 
lees Is  a  question  not  capable  of  bdng  raised 
or  decided  at  this  stage  without  assuming  the 
existence  ot  allegations  not  present  in  this 
bill. 

The  court  correctly  overruled  the  demur* 

rer. 
Afflnned. 

ANDERSON,  0.  J.,  and  SATRE  and 
GABDNBR,  JJ.,  concur. 


OARHBTT  V.  LOUISVILLE  ft  N.  R.  CO. 
(8  Div.  200.) 

(Supreme  Oourt  of  Alabama.   April  20,  1916.) 

1.  Neouoence  <8='56(1)— Pboximatk  Cause. 

The  law  wlU  conaidn  only  the  proximate 
caoae,  and  not  a  remote  cause,  where  there  are 
two  or  more  causes  of  an  injury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  IMg.  I  60;  Dec.  Dig.  «e356(1).] 

2.  NbOLIGENOB  «=s>62(l>—"PBOXUf  ATS  CAUSE" 

— inTEBVENiNO  Cause. 

Where  one  cause  merely  created  tbe  condi- 
tion, and  after  the  condition  bad  been  created  an 
intervening  agency  produced  the  injury,  the  first 
cause  is  not  tbe   proximate  canse." 

[Ed,  Note,~For  other  cases,  see  Negligencea 
Cent.  Dig.  SS  76.  78;  Dec  Dig.  ^62(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Proximate  Cause.] 

3.  Master  and  Servant  «=»96(2)— Liability 
FOR  Injuries— Pboximate  Cause. 

Defendant  wronriully  employed  plaintUPa 
minor  son,  without  her  knowledge  or  consent, 
to  woi'k  on  a  barge  in  a  river.  The  work  was 
not  essentially  dangerous,  and  tbe  boy  appeared 
to  be  an  adult.  One  of  the  other  employes,  as  a 
joke,  pushed  the  boy  into  ttie  river,  and  he  was 
drowned.  Held,  that  defendant's  wrong  was  not 
tbe  proximate  cflnse  of  the  death,  and  so  there 
could  be  no  recovery. 

•  [Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  8  158;  Dec.  Dig.  «=»06(2).1 

4.  Common  Law  ^=s14  —  Appucabilitt  — 
Statutory  Remedies. 

Where  an  action  for  the  death  of  plaindfTs 
minor  son  was  brought  under  the  Homicide  Act 
(Code,  i  2485),  but  was  founded  on  defendant's 
common-law  wrong  in  ^ploying  a  minor  ft  a 
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danierotu  work  without  fht  consent  of  the  ptr- 
ent,  tbe  commoD-law  princlplefl  goveni. 

[Ed.  Note.— For  other  cases,  see  Common 
Law,  Cent  Ihg.  {  8;  Dec.  Dig.  ^14.1 

Appeal  from  City  Court  of  Montgomery; 
Gaston  Gnnter,  Jadge. 

Actlw  by  Mattle  Oarrett  against  tbe 
LoulBTlUe  ft  NashTille  Railroad  Company,  for 
damages  for  death  of  a  mln<nr  ddld  by 
drowning.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

The  action  la  based  upon  the  wrongful 
death  of  plaintltTa  minor  aoa,  for  that  de- 
fendant wrongfully  ^ployed  blm,  without 
plaintiff's  consent,  at  a  dangerous  work,  and 
that  death  resulted  therefrom.  Tbe  evidence 
shows  without  dispute  that  defendant  em- 
ployed deceased  without  plaintiff's  knowl- 
edge or  consent,  the  father  of  deceased  be- 
ing dead,  and  put  him  to  work  on  a  bai^ 
in  the  Alabama  river,  by  wearing  bougha 
together  and  drt^ping  them  and  staTes  over 
the  edge  of  the  barge  around  the  base  of  the 
piers  of  the  railroad  bridge.  The  current 
was  swift  at  that  point,  and  the  water  about 
30  feet  deep.  While  tbe  deceased  was  thus 
engaged,  another  employ^  of  defendant,  a 
man  named  Irving,  winked  at  the  other  men, 
and  then  pushed  deceased  over  tbe  edge  of 
the  barge  into  the  deep  water,  where,  in 
spite  of  all  efforts  to  rescue  blm,  be  was 
speedily  drowned.  Deceased  was  10  years  of 
age,  and  appeared  to  be  a  grown  man,  and 
had  worked  for  defendant  several  months. 
The  bai^  waa  15x20  feet,  and  on  it  at  this 
time  wore  8  or  10  white  men  and  about  16 
negroes.  At  tbe  condnslon  ot  the  evidence, 
the  conrt,  at  the  request  of  defendant,  gave 
the  general  charge  for  defmdant,  and  this 
ruling  is  assigned  fbr  error. 

HUl,  Hill,  Whiting  &  Stem  and  R.  T. 
Rives,  all  Montgomery,  toe  ivpi^lant 
Goodwin  &  Mclntyre,  <d  Montgomery,  for  ap- 
pellee. 

SOMBRnLLB.J.  [1,2]  Altbougb  Judicial 
dedaiona  are  not  always  hBrmonlona  In  tbdr 
application  of  the  principles  which  deter- 
mine whether  any  wrongful  act  la  the  proxi- 
mate and  Juridical  cause  of  a  particular  In- 
Jury,  the  principles  themaelTeB  are  settled 
beyond  further  controversy  and  a  simple 
statement  thereof  from  the  leading  anthori- 
ties  will  suffice  for  tbe  purposes  <tf  tbe  iirea- 
ent  case. 

'*Tbe  law,  la  its  practical  adndniatratlon  In 
cases  of  this  kind,  regards  only  proximate  or 
immediate,  and  not  remote,  causes,  and,  in  aa- 
ccrtaininc  which  is  proximate  and  wtdch  remote, 
refuses  to  indulge  in  raetaphysical  niceties. 
Where,  in  the  sequence  of  events  between  the 
original  default  and  the  final  mischief,  en  entire* 
ly  independent  and  unrdated  cause  intervenes, 
and  is  of  itself  sufficient  to  stand  as  the  cause  of 
the  mlscltief,  the  second  cause  is  ordinarily  re- 
garded as  the  proximate  cause  and  tbe  other  as 
the  remote  cause."  Atchison,  etc.,  Ry.  Go.  v. 
Calhoun,  21S  U.  S.  1,  2&  Sup.  Ot  ^1,  6S  L.  Ed. 
eri :  lulwaukee,  etc,  B.  Go.  v.  Kellogg.  M  U. 
8. 4^9, 24  L.  sTssa 


"Where  two  distinct,  sncceadve  causes;  ooie- 
lated  In  operation,  to  some  extent  contribute  to 
an  injury.  It  is  settled  that  where  there  is  an 
intervening  and  direct  cause,  a  prior  and  remote 
cause  cannot  be  made  the  baids  for  recovery  of 
damages,  if  such  prior  cause  did  no  more  than 
furnish  the  condition,  or  give  rise  to  the  occa- 
sion, by  which  the  Injury  was  made  possible.  It 
seems  to  be  sound  in  principle  end  well  settled 
by  authority  that  where  it  is  a^nltted  or  fooud 
that  two  distinct,  successive  causes,  unrelated  in 
their  opwatlon,  eonjcdn  to  produce  a  given  in- 
jury, one  of  them  must  be  tbe  proximate,  and 
the  otlier  the  remote,  cause  of  the  Injury,  and  the 
court,  in  passing  on  the  focts  as  found  or  admit- 
ted to  exist,  must  regard  the  proximate  as  tbe 
effident  and  eonsegnent  cause,  and  disregard  tbe 
remote  cause."  Mo.  Pae.  Ry.  Go.  v.  Coloobii, 
05  Kan.  890,  60  Pac.  338.  S8  I/.  R.  A.  309. 

"Suppose  ttut  if  it  had  not  been  for  the  io- 
tervenbon  of  a  responsible  third  party  tbe  de- 
fendant's negligence  would  have  produced  as 
damage  to  the  plaintilf,  is  the  defendant  liibk 
to  the  plaintitf  ?  This  qaestifMi  must  be  answer 
ed  in  tbe  negative,  for  tbe  general  reason  that 
causal  connection  between  the  n^ii^ee  and 
damage  is  broken  by  tlw  interpodtua  of  respos- 
sible  human  actitm.  I  am  neflalgMit  on  a  pane- 
ular  subject-matter.  Another  person,  movbg  in- 
dependently, comes  in  and,  eltiier  negli^tly  or 
maliciously,  so  acts  as  to  make  my  negligence  in- 
jurious U>  a  third  perwm.  If  so,  the  person  » 
intoToiing  acts  o  a  nraeonduetor  and  insnlatea 
my  negligence,  so  that  I  cannot  be  sued  for  the 
mischief  which  the  person  so  intervening  directlT 
produces.  He  is  the  (me  who  is  liable.  *  *  " 
For  tbe  spontaneous  action  of  an  independoit 
will  is  neither  the  subject  of  regular,  natural  se- 
quence, nor  <tf  accurate  precalculation  by  oa.  Id 
otlier  words,  so  far  as  coocems  my  fellow  beinjn. 
their  acts  cannot  be  said  to  have  oeen  caused  by 
me,  unless  they  are  imbeciles  or  act  under  com- 
pulsion, or  under  circumstances  produced  by  me 
which  gave  th«n  no  opportunity  fbr  voUtkm." 
Wharton  on  Ntg.  188. 

After  a  full  discussion  of  this  subject,  Mr. 
Freeman,  in  noting  some  differences  in  tbe 
cases  where  tbe  subsequent  act  of  the  third 
penna  is  mer^  negligent,  omclndes: 

"But  the  courts,  at  least  in  this  eoaotry,  re- 
fuse to  bold  a  tort-feasor  liable  for  the  resnltB  d 
a  subsequent  act  which  Is  willfully  wroog.  un- 
less that  act  was  actoally  intended  by  im.' 
Gilson  V.  Delaware,  etc^  Canal  Co.,  66  Vt  213, 
26  AU.  70,  86  Am.  St.  Rep.  802,  note,  80T,  842, 
843,  dtlng  the  authorities. 

Gnr  own  decisions,  so  far  as  tb^  have 
spoken;  are  in  harmony  with  these  prlnd- 
ples,  and  in  (be  case  of  Tobler  t.  Ploneen, 
etc.  Co.,  160  Ala.  482,  000,  S2  Bontb.  80^  M 
It  was  said: 

"A  wrongful  act  of  independent  third  -penm 
(it  conclurivdy  appears  that  this  iras  sndk 
though  they  may  have  been  the  servants  of  tb> 
master),  sot  actually  intended  or  reasonably  ts 
be  expected  by  the  master,  is  not  the  conseqnnee 
of  the  masters  wrong,  and  he  is  not  bonnd  to 
antidpate  tbe  general  probability  of  such  acts. 

In  that  case  the  Intervening  act  was 
Ugent  merely,  and  not  a  willful  wrong.  See, 
also,  W.  Ry.  of  Ala.  v.  MllUgan,  135  Ala. 
205,  33  South.  438,  93  Am.  St  Bep.  31,  and 
KIrby  v.  L.&N.  B^R.Ca.l8TAla.4a 
6S  South.  358. 

[3]  We  hold  on  the  evidence,  as  shown  with- 
out dispute  by  the  bill  of  exertions  that 
tbe  work  in  whldi  tbe  deceased  was  engaged 
waa  not  dangerous  In  Its^,  nor  witb  re- 
flect to  either  Its  Inddeots  m  Its  anviron- 
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menta,  to  this  deceaaed,  irbo  was  jem  ot 
age*  and  mature  In  body  and  mind,  and, 
farther,  that,  ena  it  the  work  or  place  were 
dangerDua,  Dererthelesa  tbe  act  of  the  man 
Irving  In  pnahlng  plalotUf  a  son  over  the 
edge  of  the  barge  Into  the  river  was  willful. 
Independent,  not  connected  with,  nor  In  any 
way  related  to,  the  defendant's  bnahiea^  and 
nether  Intended  nor  anticipated  by  tlw  de- 
fendant, and  bmee  vaa  in  a  legal  sense  the 
sole  proximate  and  re^xmalble  cause  ol  the 
injury,  ot  whldi  the  deceased's  employment 
by  defendant  and  his  presence  on  the  barge 
fuiniahed  mer^  the  dianoe  omdltlon  and 
c^iportonlty.  A  oontraxy  conclusion  could 
not  be  snpp<»ted,  either  by  reason  or  Judicial 
precedoit  Two  striking  and  iwrtlnent  Il- 
lustrations of  proximate  and  remote  causes 
of  injury  wUl  be  fcmnd  in  the  cases  of  King 
T.  Henkle,  80  Ala.  606,  610,  60  Am.  Bep.  119, 
and  A.  G.  S.  R.  B.  Ca  Chapman,  80  Ala. 
615,  620.  2  South.  738,  to  which  we  merely 
r^er. 

We  do  not  oTerIo<A  those  cases  decided  un- 
der statutes  whidi  forbid  the  employment  of 
children  in  certain  places  and  pursuits  which 
common  experience  has  shown  are  peculiarly 
dangerous  to  them.  Siudi  prtdilbltiMU,  ex- 
tending usually  to  difldren  under  14  years  ot 
age,  are^  no  doubt,  Intended  to  protect  im- 
mature children,  not  only  against  the  perils 
of  their  own  immediate  tasks,  but  also 
against  tiieir  propensity  to  playful  dlver- 
slcffis,  and  tbe  general  perils  of  tbdr  &t- 
Tlronment  In  some  sudi  cases  the  doctrines 
of  proxtmate  cause  seem  to  have  bem  ap- 
plied somewhat  liberally  in  fbvor  ot  the 
master's  llabili^  for  the  original  wrongful 
employment  of  the  child.  Rolin  v.  Tot>acco 
Co.,  141  N.  O.  800,  5S  S.  a  891,  7  K  R.  A. 
(N.  SJ  836,  note,  8  Ann.  Gas.  638 ;  Elk  Go^ 
ton  Mills  T.  Grant,  140  Ga.  727,  79  S.  E.  836, 
48  t*.  B.  A  (N.  S.)  666,  note ;  Ferry  v.  Tozer, 
90  Hinn.  431,  97  N.  'W^  137, 101  Am.  St  Bep. 
416.  Bnt,  even  in  sudi  cases,  the  injury 
most  result  naturally  from  the  work  Itself, 
or  from  the  tq^eratiw  of  the  business  by 
others,  from  contact  with  some  danger- 
ous condition  or  agency  belonging  to  or  per- 
mitted about  the  place.  So  this  court  has 
recently  said: 

**Nor  is  it  necessary  that  Injury  must  result 
as  the  proximate  cause  of  some  act  or  omission 
of  the  minor  in  the  fUscharse  of  the  daty  assiffn- 
ed  him,  but  the  right  of  action  arises  if  the  in- 
jaiy  resulted  from  the  employment  and  was  in- 
cident to  any  of  the  risks  or  dangers  in  and 
about  the  basineas.  Of  course,  there  would  be 
no  causal  connection  if  the  boy  sot  sick  or  was 
injured  in  some  way  foreign  to  the  master's  work 
or  business,  although  In  or  near  the  mine;  but  If 
the  injuries  are  produced  while  the  boy  is  at  the 
forbidcmi  placfr— that  is.  in  or  aboat  a  mine  by 
some  cause  not  fore^n  to  the  master's  mine  or 
business— there  is  snch  a  eaasal  connection  with 
the  forbidden  employment  as  would  render  the 
master  liable."  De  Soto,  etc..  Go.  v.  HUl,  179 
Ala.  186,  60  Soath.  683. 

[4]  While  tbe  present  sctlon  Is  brought 
under  the  Homicide  Act  <Code,  8  248S),  It 


is  founded  OD  a  commmi-law  wrong,  fbe  em- 
ployment  of  a  minor  at  a  dangerous  work 
without  the  ctmsent  ot  parent;  and  the 
scope  and  policy  ot  ttie  prohibitive  statutes 
above  referred  to  are  without  applicati<m 
here. 

Tbe  trial  court  properly  gave  the  general 
aOrmatlTe  diai^  for  tbe  defendant,  and  the 
Judgment  will  be  affirmed. 

Affirmed. 

ANDERSON,  a  J.,  and  MATFIELD  and 
THOBfAS,  JJ.,  concur. 


PORTER  et  aL  T.  WATKINS.  (5  Dir.  WO.) 
(Suineme  Court  of  Alabama.   April  20,  1916.) 

1.  DlBMISSAL  AND  NoNSUrT  «=>43(2)— SeTTTNQ 
ABIDB— CONTBOL  Or  COITBT. 

Where  through  inadvertence  plaintUTs 
counsel  asked  that  an  action  be  discontinued 
against  a  defendant  who  had  been  served  and 
who  bad  defended  on  a  previous  trial,  and,  be- 
fore any  Judgment  or  minute  order  was  entered, 
discovered  his  mistake,  the  court  on  motion 
properly  set  aside  the  order  of  discontinuance 
and  allowed  plaintiff  to  proceed  against  defend- 
ant, for  the  order  bad  not  passed  beyond  the 
court's  control. 

[£!d.  Note. — For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent.  Dig.  {  86;  Dec.  Di;.  «=»43(!9.] 

2.  DlSHISSAL  AlfD  NOHsxjrr  •=s>4S(7>— "Dis- 
CONHBUANCB" — WHAT  CONTnUTEB. 

A  "discontinaance"  is  an  abandonment  or 
the  chasm  or  interruption  In  proceedings  oc- 
casioned by  the  failure  ot  plaintiff  to  continue 
snit  regularly  from  time  to  time  as  he  ooght; 
therefore  no  discontinuance  was  worked  where 
the  court  tiinHigh  inadvertence  of  counsel  or- 
dered an  acdoQ  dlsccintinued  as  to  a  defendant 
but  before  the  order  was  entered  set  it  aside, 
counsel  having  discovered  bis  mistake. 

[Ed.  Note^For  other  eases,  sea  Dismissal  and 
Nonsuit,  Cent  T>ig.  %  91 ;  Dee.  Dig.  «=»4S(7). 

For  Other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series.  Discontinuance.] 

8.  EVIDENCa  4»181— SSCONnAftT  EVIDEVOK— 

Lost  DoonwENn. 

Dvery  reasonable  effort  which  might  have 
resnlted  m  the  production  of  a  mlsmng  paper 
must  be  shown  to  hsve  been  made  without  anil, 
before  secondary  evidence  can  be  received. 

lEd.  Note.— For  other  cases,  see  Bvldeno^ 
Cent  Dig.  {600;  Dec.  Dig.  «»181.] 

4.  ApFBAL  AND  EBBom  «ss>1068C9— Bbtiew— 
Habmlxss  Ebbob. 

In  an  action  on  a  note,  where  the  court  ex- 
cluded secondary  evidmce  of  the  contents  of  a 

lost  receipt,  the  exclusion  was  not  error,  where 
one  receipt  was  received  and  defendant  was  al- 
lowed to  testify  that,  seme  time  after  the  pay- 
ment, another  payment  was  made  whldi  du* 
charged  the  note ;  the  testimony  received  show- 
ing all  of  the  essentials  of  receipt. 

[Ed.  Not&— EV>r  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4106,  4201 ;  Dec  Dig.  «=» 
1068(2).] 

6.  Patubht  «s*39(1),  46,  46(1)— Af  puoatioh 
— RiOHT  TO  Dibegt. 

While  a  debtor  has  the  right  to  direct  die 
Rppllcatlon  of  a  payment  and  tne  creditor  if  he 
fails  may  then  make  application  as  he  desires, 
the  law  m  the  absence  of  specific  application  by 
either  will  apply  the  credit  most  benefidally  to 
the  creditor,  that  Is,  to  the  most  precarious  debt, 
or  the  one  least  secured,  and  payment  cannot 
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without  consent  be  applied  to  an  immatore  debt 
when  there  is  an  ansatisfied  matare  one. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  »  lOi,  106. 109, 121. 125;  Dec.  IMg. 
«=»39{1),  S,  46a)T 

6.  Tbiai.  «s3252(19)  — Ikstbuction— Appu- 
oabilttt  to  evidence. 

In  an  action  on  a  note,  where  there  was  no 
evidence  that  the  debtor  ever  directed  payment 
to  be  applied  on  the  note,  a  charge  that  Uie  debt- 
or had  the  right  to  direct  what  note  the  pay- 
ment by  him  should  be  applied  to,  and  credit 
must  be  giTen  as  directed,  was  abstract  and 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Diff.  I  609;  Dea  Dig.  ^^^fXV).} 

Appeal  from  Circuit  Court,  Tallapoosa 
County ;  S.  L.  Brewer.  Ju^^ 

Action  ty  T.  H.  Watklna  against  O.  I* 
F<»ter  and  othen.  From  a  Judgment  for 
plaintiff;  defendants  appeaL  Transferred 
firom  Court  of  Appeals  under  section  6.  p. 
449,  Acta  IftlL  Affirmed. 

James  W.  Strother,  of  Daderllle,  for  ap- 
pellants. Bulger  &  Balance,  of  Daderllle, 
for  appellee. 

VAXVTELD,  7.  This  was  an  acUon  on  a 
promissory  note,  a^inst  sereral  defendants, 
among  wbom  was  one  Porter,  appelant. 
There  was  dismissal  or  abatement  as  to  sev- 
eral d^endants,  <ni  account  of  deatb,  bank- 
ruptcy,  etc. 

[1, 2]  Gonnael  for  ^alntlff.  who  appeared 
for  the  first  time  (the  plaintiff,  at  pravlons 
bearings  and  trials,  having  been  represented 
by  other  counsel),  after  asking  orders  for 
dismissal  as  to  some  of  the  defendants  on 
account  of  death,  bankruptcy,  etc,  asked 
that  the  case  be  discontinued  as  to  the  de- 
fendant Porter,  and  the  court  announced 
that  the  order  was  granted ;  but,  before  any 
Judgment  ot  minute  order  to  that  effect  was 
entered,  counsel  discovered  that  Porter  bad: 
been  served,  and  had  defended  on  former 
bearings.  The  court,  on  motion  pf  counsel, 
set  aside  the  order  of  discontinuance  and  al- 
lowed plaintiff  to  proceed  to  trial  against 
Porter. 

There  was  no  error  in  this  action  of  the 
court  The  first  order  had  not  passed  be- 
yond the  control  of  the  court  and,  being 
taken  on  a  mere  oversight  or  mistake  of 
counsel,  the  court  properly  allowed  the  case 
to  proceed  against  Porter.  No  judgment  or 
order  to  that  effect  was  ever  entered,  and 
no  error  occurred  on  account  of  which  Por- 
ter or  any  of  the  other  defendants  should 
be  allowed  to  profit.  There  was  therefore 
neither  In  fact  nor  in  law  a  discontinuance 
as  to  Porter.  There  was  no  sufficient  gap 
or  chasm  in  the  proceedings  to  amount  to  a 
discontinuance  In  law.  The  record  proper 
shows  no  discontlnnance.  All  that  appears 
la  in  the  bill  of  exceptions,  and  It  shows  that 
the  final  action  of  the  court  was  to  decline 
to  allow  or  sanction  a  discontinuance,  and 


to  merely  reverse  a  former  mltng  which  was 
invoked  by  a  mistake  of  counsel. 

In  Bouvler's  Law  Dictionary,  a  "dlactmtin- 
nance"  In  practice  Is  to  be  "the  chasm  or  In- 
terruption in  proceedings  occasioned  by  the 
failure  of  the  plaintiff  to  continue  the  salt 
regularly  from  time  to  time  as  he  ougbt."  It 
Is,  in  substance  and  effect  an  abandonment 
of  the  moving  party  of  his  pending  cause. 
Ex  parte  State,  71  Ala.  367.  It  has  been 
many  times  decided  by  Uils  court  flut  official 
neglect  or  refusal  of  the  clertc  to  perform  the 
duties  required  of  him  will  not  operate  a  dis- 
continuance. Wiswall  V.  Glldden,  4  Ala.  357; 
Drlokard  v.  State,  20  Ala.  9;  Harrall  ¥.  State, 
26  Ala.  62;  Brown  v.  Clements,  24  Ala.  351; 
Ex  parte  Remson,  31  Ala.  270;  Glenn's  Adm'r 
V.  BiUlngslea,  64  Ala.  346. 

While  It  is  true  that  a  discontlnnance  pnts 
an  end  to  the  cause,  yet,  wh«re  a  mere  order 
or  announcement  has  beat  made  to  that  end, 
such  order  or  suggestion  may  be  dunged  or 
corrected  during  the  term  ftf  the  conit  at 
which  It  was  originally  made ;  and  certainly 
so,  where,  as  In  this  case,  the  two  cnrders 
were  practically  slmaltaneoiu.  Curtis  t. 
Gaines,  46  Ala.  459. 

[I]  The  defendant  teatlfled  to  having  made 
two  payments,  one  of  $125  and  one  of  95. 
He  Introduced  a  receipt  for  the  first,  and  <tf- 
tend  to  prove  the  contoits  ot  the  receipt  for 
the  latter;  but  the  court  dedlned  to  allow 
tlw  proof,  on  the  ground  that  the  ahsenoe  U 
the  original  was  not  sufficiently  accounted 
for. 

If  the  loss  of  a  paper  is  relied  on,  to  ac- 
count for  Its  nonproductl(m,  the  &ict  of  Its 
loss  is  not  established  without  proof  of  dili- 
gent seandi  where  the  paper  is  most  likely  to 
be  found  and  the  particular  character  of  the 
search  should  be  shown.  Every  reasonable 
effort  which  might  have  resulted  In  the  pro- 
ductUm  ot  the  missing  paper  should  be  shown 
to  have  been  made  without  avail,  before  sec- 
ondary evidence  can  be  received.  McEntyre 
V.  Halrston,  152  Ala.  251,  44  South.  417;  Las- 
ter  V.  Blackwell,  128  Ala.  143,  30  South.  663; 
Boulden  v.  State.  102  Ala.  78,  15  South.  341; 
6  Mayf.  DJg.  336. 

[4]  We  are  not  prepared  to  say  that  the 
trial  court  was  In  error,  but  if  error  there 
was,  it  was  without  possible  injury.  It  was 
only  a  receipt  offered  to  be  proven ;  and  the 
witness  did  In  fact  testify,  without  objection, 
as  to  everything  proper  for  a  receipt  to  con- 
tain. The  receipt  Introduced  was  as  follows: 
"Received  of  O.  M.  Porter,  J125.0O  on  the 
amount  due  on  his  father's  note. — Thad  H. 
Watklns." 

We  quote  from  the  same  witness  as  fol- 
lows: 

"The  Coort:  'That  $125.00  was  in  19077 
Defendant's  counsel  replied:  'Yes,  shr,  tn  1907.' 
Said  witness  further  testified  as  follows:  'Fire 
dollars  and  something,  my  eon  paid  after  that 
That  was  paid  in  about  ten  or  fifteen  days  after 
the  receipt  Hut  paid  the  balance  on  that  aote. 
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I  hfive  not  the  receipt  for  that  five  dcrtlars ;  my 
■on  has  it,  and  it  in  here  last  summer  waa  a 
rear  afro.  My  son  is  in  Texas;  it  la  not  in  my 
poasessum,  my  ton  has  it;  It  is  just  like  that." 

He  certainly  could  not  Itftve  testified  any 
more  fully  aa  to  a  mere  rec^pt  for  fire  dol- 
lars. 

[5,  ■]  The  defendant  Porter  requested  the 
giving  of  the  A>llowlng  charges,  "A"  and  "B," 
which  were  refused: 

"A.  The  court  instructs  the  Jury  that  G.  Ia 
Porter  had  a  right  to  direct  what  note  the 
|12S  payment  by^  oim  should  be  applied  to,  and 
credit  must  be  given  as  directed  by  him." 

"B.  The  court  instructs  the  Jury  that  if  yon 
believe  Uie  erldmce  the  ¥12S  paymmt  waa  made 
on  the  note  aoed  tm.** 

These  charges  were  properly  refused. 
Charge  A,  under  the  evidence  In  this  case, 
was  calcDlated  to  mislead,  although,  abstract* 
ly  considered.  It  states  a  correct  propoaitlon 
of  law. 

The  followli^,  among  other  mlea  as  to  the 
application  at  paymoits  to  different  debts, 
are  proposittons  that  have  been  frequently 
reafflnned  by  this  conrt: 

Tbie  dditor,  at  the  time  of  maklmr  itayment, 
has  Uie  right  to  direct  the  applicatloa  of  the 
amount  t»  any  particular  debt ;  If  he  fall  so 
to  do.  befcm  or  at  the  time  <tf  paymait,  the 
creditor  may  then  direct  it ;  if  he  do  not  so 
do,  then  the  law  directs  the  application. 
Pearce  v.  WallEer.  103  Ala.  260. 16  South.  568; 
Kent  T.  Marlis.  101  Ala.  850,  14  South.  472; 
4  Mayf .  Dig.  43a 

If  a  paying  debtor  fails  to  give  direcUona 
as  to  the  f^Ucatlon.  then  the  creditor  may 
elect  on  which  of  two  or  more  debts,  past 
due,  be  will  allow  the  credit;  and,  if  neither 
expresses  any  election,  then,  aa  between  such 
debt^  the  presumption  of  the  law  is  Uiat  the 
credit  is  awlled  most  beneficially  to  tiie  cred- 
itor— that  is,  to  the  most  precarious  debt,  or 
the  me  least  secured.  It  cannot,  without 
consent,  be  applied  to  an  immature  debt  when 
Otoe  Is  an  onsatlsSed  mature  one.  Callahan 
T.  Boazman,  21  Ala.  246;  Bobe  v.  SUckn^, 
36  Ala.  482;  Boblnson  v.  Allison,  86  Ala.  625; 
Johnson  V.  Thomas.  77  Ala.  367;  Taylor  t. 
Gockr^,  80  Ala.  236;  Fearce  v.  Walker,  103 
Ala.  260.  16  South.  668  ;  4  Mayf.  Dig.  430. 

We  fall  to  find  evidence  in  this  record 
which  coDclnsively  shows  that  the  debtor  ever 
directed  the  paymrat  of  the  $125  to  the  note 
sued  on.  In  fact,  the  receipt  offered  in  evi- 
dence by  the  defendant,  taken  In  c«mectlon 
with  the  other  evidence,  tends  to  show  that 
no  request  was  made  by  the  debtor,  before  or 
Bt  the  time  of  payment,  that  the  amount 
should  be  applied  to  the  note  sued  on.  Such 
was  certainly  not  shown  without  dispute ; 
and  hence  charge  A  was  calculated  to  mis- 
lead the  Jury  to  infer  tiiat  such  a  demand 
was  made,  or  that  the  tight  of  the  debtor  to 
so  apply  tiie  payment  waa  invoked  before,  or 
at  the  time,  the  payment  waa  made. 

Charge  B  was  properly  refused,  because,  at 
best  that  could  be  said  In  its  favor,  the  appli- 


cation of  the  payment  was  a  question  for  the 
Jury,  and  this  charge  took  the  question  from 

the  Jury. 

There  was  evidence,  also,  auffldent  to  car- 
ry the  question  of  attorney's  fees,  and  the 
amount  thereof,  to  the  Jury;  and  hence  the 
defendant  was  not  entitled  to  the  affirmative 
charge  on  this  phase  of  the  case. 

We  find  no  error  In  the  trial  court's  over- 
ruling defendant's  motion  for  a  new  triaL 
We  find  no  suffictoit  reason  for  disturbing 
the  verdict  of  the  Jury  or  the  Judgment  of 
the  court  entered  thereon. 

Affirmed. 

ANDSRSON,  a  J.,  and  SOMICSyiLLB  and 
THOMAS,  JJ.,  concur. 


BIRMINGHAM  BY.,  UGHT  A  POWER  CO. 
V.  GRAY.   (6  Div.  812.) 

(Supreme  Court  of  Alabama.   April  20.  1916.) 

1.  Cabbibbs  9=»314(U— Injubibs  to  Passbh- 

GKE— PLEADIH  O — SUrFICIENCT . 

Connts  charging  simple  negligence  a  car- 
rier to  the  injury  of  a  passenger,  which  allege 
that  the  defendant  waa  a  common  carrier  of ipas- 
sengers,  that  plaintiff  waa  a  passenger,  and  that 
defendant  so  negligently  conducted  itself  in  and 
about  her  carriage  thereon  that  at  a  certain 
time  and  place  plaintiff  was  thrown  or  caused 
to  fall  from  car,  are  sufficient. 

[Ed.  Note.— For  oihvr  cases,  see  Carriers, 
Cent  Dig.  li  1270.  1273.  1274,  1276,  1277: 
Dec  Dig.  ^s»S14(l);  N^Ugenee,  Cent.  Dig.  | 
182.] 

2.  EviDBNCB  ^>268— Pbbbonai.  Injuries— 

BVIDENCE— STATBUENTS  OF  InJDBED. 

Expressions  of  pain,  and  of  the  locality,  na- 
ture, extent,  and  character  of  it.  are  usunlly  ad- 
niiaslble  In  an  action  for  personal  injuries; 
but  the  rnle  does  not  include  declarations  iib  to 
the  cause  of  the  pain  or  narrations  of  past  condi- 
tions, and  can  m  proved  by  any  one  who  heard 
the  declarations. 

[Ed.  Note.— For  other  eases,  see  Evidence, 
Cent.  Dig.  K  1061,  1002;  Dec.  Dig.  4s>288.] 

8.  BviDENCB  «=5>2ri8  —  Personal  Injttbieb  — 

Statements  of  Injubed. 

While  it  might  be  error  to  permit  a  passen- 
ger to  testify  as  to  what  he  said  or-did  indic- 
ative  of  pain,  it  would  be  proper  for  blm  to 
testify  whether  he  suffered  pain. 

[Ed.  Note. — For  other  cases,  see  Elvidence, 
Cent  Dig.  SI  1061.  1062 ;  Dec.  Dig.  «»26a] 

4.  Cabriebs  «=9321(14)  —  Injuries  to  Pas- 

benoeb — Actions — I  nstructions. 

In  a  passenger's  action  for  personal  Inju- 
ries, .an  instruction,  hypothesizing  the  allega- 
tions of  the  complaint  that  if  the  plaintiff  wan 
injui-od  as  alleged,  aa  proximate  consequence  of 
defendant's  neglif:eiicc  as  alleged,  and  if  the  dc* 
fendant  negligently  cloaeil  its  gates  otx  plaintiff 
as  alleged,  while  jilaintiff  was  alighting  from 
its  car,  the  plaintiff  could  recover,  is  properly 
given. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent.  Dig.  g  1332;  Dec.  Dig.  «=3321(14).] 

5.  Carriers  <3='280(3)— Caee  Required  as  to 
Passenqebs, 

The  law  requires  the  highest  degree  of  care 
and  diligence  and  skill  by  tiiose  engaged  aa  com- 
mon carriers  of  passengers  by  street  cars, 
known  to  careful,  diligent,  and  skillful  persons, 
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mgared  In  snch  budness,  coniiBteiit  wltb  the 
pracncal  operation  of  the  road. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  SS  10S9-1091;  Dec  IXg.  «=3»280(3).] 

Appeal  from  Clt?  Court  of  Birmingham; 
C.  W.  Ferguson,  Judge. 

Action  by  Mra.  Etbel  Gray  against  the  Bir- 
mingham Railway,  light  &  Power  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Transferred  from  the  Court  of  Ap- 
peals under  Act  of  AprU  18, 19U  (Laws  1911, 
p.  440)  I  «.  Affirmed. 

Tillman,  Bradl^  &  Morrow,  of  Birming- 
ham, for  appellant.  Proach  ft  Prosch,  of  Bir- 
mingham, for  appellee. 

MAYFISLD,  J.  Action,  by  passenger 
against  common  carrier,  to  recover  damages 
on  account  of  personal  Injuries.  The  negli- 
gence  alleged,  which  went  to  the  Jury,  was 
the  closing  of  the  gate  of  the  street  car  upon 
plaintiff  while  she  was  in  the  act  of  alight- 
ing from  the  car  |at  the  end  of  her  Journey ; 
and  the  sudden  Jerlilng  or  lurching  of  the 
car,  at  that  moment,  which  caused  plaintiff 
to  tall  and  injure  herself.  There  were  no 
pleas  of  contributory  negligence,  and  the 
wanton  counts  were  charged  out  by  the  court 
The  Jury  found  for  the  plaintiff  and  assessed 
her  damages  at  $375. 

Each  of  the  counts  was  sufficient  In  an  ac- 
tion by  a  passenger  against  a  carrier  for  neg- 
Ugeoce  In  causing  personal  injuries,  and 
th^  were  ttierefore  not  subject  to  the  demur- 
rers thereto  Interposed. 

[1j  Counts  charging  simple  netfAgence  of  a 
common  carrier  to  the  Injury  of  a  passenger 
on  one  of  Its  cars,  which  allege  that  the 
defendant  was  a  common  carrier  of  passen- 
gers, that  plaintiff  was  a  passenger,  and  that 
It  so  negligently  conducted  Itself  In  and 
about  her  carriage  thereon  that  at  a  certain 
time  and  place  plaintiff  was  thrown  or 
caused  to  fall  from  said  car,  are  sufficient 
Binnlngtiam  Ga  t.  Fisher,  173  Ala.  628,  65 
South.  995,  7  Hayf.  Dig.,  101. 

[2]  'S%Bt9  was  no  error  In  allowing  wit- 
nesses to  testify  that  plaintlfl  complained  of 
her  injuries.  These  expressions  of  pain,  and 
<]£  the  locality,  natore,  extent,  and  diameter 
of  It,  Rro  usually  admissible  evidonce.  Tme, 
the  rule  allows  an  opportunity  for  almulatton 
and  the  perpetratl<m  of  fraud;  but  neces- 
sity and  Justice  require  it  The  reality  or 
simulation  ot  pain  as  the  cause  ot  sndt  ex- 
pressions is  a  queati(Hi  (or  the  Jury.  The 
rule,  tiowerer,  has  limltattons.  The  declara- 
tions must  be  limited  to  the  existence  of 
pain  and  suffering  at  the  time  they  are  made, 
and  do  not  extend  to  rehearsals  or  narrations 
of  past  condltims  ot  sufferings;  nor  does 
the  rule  extend  to  dedaratlona  as  to  the 
cause  of  the  pain  or  suffering.  Western 
Steel  Co.  T.  Bean,  IBS  AJa.  260,  60  South. 
1012;  Mayf.  Dig.,  814.  The  declarations,  if 
admissible,  can  be  proven  by  any  one  who 
heard  them.  Id. 


[1]  It  migbt  te  error  to  allow  tbe  idaln- 
tlff  to  testify  as  to  what  he  said  ot  dld^  oo 
these  occasions,  IndlcatlTe  ot  pain.  It  would 
be  better  and  more  appropriate  tm  him  to 
testify  whether  ot  not  he  suffered  pain,  than 
to  what  he  said  about  it  Id.,  163  Ala.  260^ 
60  South.  1012. 

In  an  action  against  a  common  carrier  for 
injury  to  a  passenger,  complaints  of  pain  and 
suffering,  and  aymptonu  IndicatiTO  of  injury, 
made  by  the  person  injured,  are  admissible 

[4, 6]  Thwe  was  no  enw  In  tlie  gMns  of 
any  of  the  platntifrs  written  requested 
charges.  They  were  as  follows: 

"(1)  If  the  jury  is  reasonably  satisfied  from 
all  the  evidence  in  this  case  that  the  plaintiff 
was  injured  in  the  manner  and  form  alleged  in 
the  complaint,  as  tiie  proximate  consequence  of 
the  defendant's  negligence  as  all^d  ther^n, 
then  you  must  find  a  verdict  for  the  plaintiff. 

"(2)  If  the  jur^  'is  reasonably  satisfied  from 
all  the  evidence  in  this  case  the  defendant,  its 
agents  or  servants,  negligently  closed  the  gates 
on  the  plaintiff  as  alleged  in  the  said  complaint 
while  plaintiS  was  in  the  act  of  alightinE  from 
said  car,  and  that  she  received  her  said  inju- 
ries proximately  from  said  gates  being  doeed 
apon  her,  you  must  find  a  Terdict  for  the  plain- 
tiff. 

"(3)  The  court  charges  yon,  gentlemen  of  the 
jury,  that  the  law  requires  the  highest  degree 
of  care  and  diligence  and  skil),  by  those  engag- 
ed as  a  commrai  carrier  of  passengers  by  street 
cars  known  to  careful,  diligent  ana  skillful  per- 
sons, engaged  In  sucb  busmess,  consistent  with 
the  practical  operation  of  the  road." 

Charges  1  and  2  practically  hypothesized 
the  material  averments  of  the  complaint,  and 
as  there  were  no  special  pleas  of  contribu- 
tory negligence,  etc.,  there  was  no  error  In 
the  giving  of  the  charges. 

The  evidence  was  sufficient  to  support  a 
verdict  under  either  of  the  counts  allowed 
to  go  to  the  Jury;  hence  there  was  no  error 
in  refusing  defendant's  requested  charges 
wht<di  were  in  effect  the  general  affirmative 
charge  to  find  for  the  defendant  as  to  these 
counts. 

We  find  nothing  in  this  record  which  would 
Justify  us  in  holding  that  the  trial  court 
erred  In  refusing  the  motion  for  a  new  trlaL 
As  we  have  said  above,  there  was  evidence 
sufficient  to  support  the  verdict;  and  we  are 
not  prepared  to  sf^  that  the  vwdict  was  ex- 
cessive. 

Affirmed. 

ANDERSON,  C.  J.,  and  SOMSaVILLB 
and  THOMAS,  JJ.,  concur. 

BTAN,  County  Treasnrer,  v.  GOLUNS. 
(8  Div.  906.) 

(Sapreme  Court  of  Alabama.   AptH  IS,  1016.) 

L  Fines  «=>ao— Dispoamoii— Paxickht  |or 

Witness  Fees. 

Under  Code  1907,  |  6664,  declaring  that 
the  foreman  of  the  grand  Jury  shall  issue  cer- 
tificates to  all  witnesses  examined,  to  Income 
claims  against  the  fine  and  forfeiture  fund  in 
the  same  manner  as  certificates  issued  to  state 
witnesses  by  the  clerk  of  the  court  a  certificate 
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for  «  witnen  fee,  dgned  hj  the  foreman  of  the 
Smod  jury  and  Indcnrsed  oy  the  clerk  of  the 
eoart,  showing  that  the  state  failed  to  convict, 
abows  that  the  owner  la  entitled  to  payment  by 
the  treasarer:  the  clerk'a  indorseinent  being  a 
cMnx^ianca  with  aeetioifc  666^  reQnirlng  him  to 
iaaae  witneaa  certificates. 

[Ed.  Note.— For  other  eaMs,  eee  Fiuea,  Cent 
dU-  if  23,  24 ;  Dec.  Dig.  <8=>20.1 

2.  Fines  *=»20  — DisPosraow— Patmbkt  or 
Witness  Fees. 

Code  1007,  {  6883,  proridea  that  all  fines 
■hall  go  to  the  county.  Persona  convicted  of 
misdemeanors  and  sentenced  to  work  out  fines 
on  the  public  roads  paid  such  fines.  By  a  local 
Improvement  act,  approved  March  11. 1911  (Acts 
1911,  pw  91),  all  county  convicta  of  Motvan  coun- 
ty were  reqniied  to  be  worked  on  pobUc  roads 
of  the  county,  and  the  commisahmers*  conrt  was 
required  to  see  that  It  was  done.  The  treasurer 
of  the  connty  contended  that  fines  paid  by  the 
misdemeanor  oonvicta  should  be  devoted  to  the 
public  roads.  Held,  that  such  nuniey  becams 
part  of  the  fine  and  forfeiture  fund,  and  could  be 
devoted  to  paying  fees  of  state  witnesses. 

fEd.  Note.— For  other  cases,  see  Fines,  Cent 
Dig.  H  23,  24 ;  Dec.  Dig.  «=>20.] 

Appeal  from  Law  and  Equity  Court,  Hop* 
gan  County ;  Thomas  W.  Wert,  Judge. 

Application  by  F.  M.  CoUina  for  mandamus 
to  T.  R.  Ryan,  as  treasurer  of  Morgan  coun- 
ty, to  compel  him  to  pay  the  amount  doe  on 
a  witness  certificate.  From  a  decree  grant- 
ing the  writ,  the  tr^urarer  appeals.  AfiElrmed. 

The  following  l8  the  certificate  Olrected  to 
be  set  oat: 

Grand  Jury  Certificate 
The  EFtate  ct  Alabama,  Morgan  County. 
Jim  Garth 
The  State  t.  Grand  Jury.   No.  777. 
XjBW  and  Equity  Court.  Spring  Term,  1912, 
Having  proved  attendance  as  a  witness  before 
the  grand  jury  at  said  term,  one  day  and  for 
miles  traveling  to  and  fnim  court,  is  entitled 

therefor  to  

two  dollars. 

2  days  at  $1.00  per  day,  ^.00  ' 
miles,  at  Sets.,  per  mile,  $  none. 

W.     Boger,  Foreman. 

The  above  and  foregoing  certificate  was 
certified  as  a  claim  or  charge  against  the 
fine  and  for£eltiire  fund  by  the  derk  of  the 
Itorgan  county  law  and  oQnlt?  courts  and 
waa  dnly  filed  by  T.  B.  Ryan,  as  oonnty 
treamrer  of  Morgan  county*  Ala.,  aa  shown 
by  the  following  Indorsements  appeaflng  on 
Oie  back  tbweof,  to  wit: 

The  State  of  Alabama.  Morgan  County,  Clr- 
fniit  Court, 

The  state  failed  to  convict  in  this  case. 

A.  B.  Blaokwell,  Clerk.  ' 
1-18-13. 

File  No.  2904.    Filed  in  my  office  Feb.  24, 
1913.             T.  R.  Ryan,  Coun^  Treasurer. 
Paid  No.   F.  M.  CoUitts. 

Sample  It  Kllpatrii^  of  Oallman,  for  ai>- 
pellant  W.  H.  Long,  Jr.,  <a  Decatur,  for  ap* 
pellee. 


GARDNER,  7.  By  this  proceeding  peti- 
tloner  (appellee  hen)  ae^a  by  mandamus  to 
compti  an>Mlantt  as  treasurer  of  Morgan 
oonnty,  to  pay  ttw  ampunt  doe  on  a  witness 
certificate  Issued  to  tme  Garth  by  the  fOre- 
man  of  the  grand  Jury  of  the  law  and  equity 
court  of  Morgan  connty,  and  wtalcta  cerUft- 
cate  la  owned  by  the  petitioner.  The  certlfl^ 
cate,  with  the  Indorsement  of  the  dark  of 
the  conrt  ttiereon,  Is  made  an  exhibit  to  the 
petlttcm  and  will  be  set  out  In  the  report  of 
the  case. 

[1]  One  of  the  assignments  of  demunw 
takes  the  p<^t  that  the  petitioner  shows  no 
right  for  an  order  commanding  respondent  to 
pay  tlie  amount  due,  In  that  no  facts  are 
amred  to  show  that  it  bad  bem  properly 
cwUfied  as  required  by  law,  so  as  to  require 
its  payment  out  of  tlte  fine  and  fnrfeUure 
fund  of  the  conn^.  The  demurrer  waa  over- 
ruled.' 

SecUon  6664  of  the  Code  of  190T,  .which  la 
but  a  codlflcatlcm  of  the  act  of  December  1, 
1£86  (Acts  1896-07,     81)»  reads  as  follows: 

"The  foreman  of  the  grand  Jury  shall  issue 
certificates  to  all  witnesses  examined  before  the 
grand  jury,  and  such  certificates  may  become 
claims  against  the  fine  and  forfeiture  fund  in 
the  same  manner  as  witness  certificates  issued 
to  state  witnesses  by  the  clerk  of  the  court" 

The  authorities  relied  upon  by  counsel  for 
appellant  (Herr  t.  Seymour,  76  Ala.  270) ; 
Alston  r.  Yerby,  106  Ala.  480,  18  South.  S69 ; 
Scruggs  T.  State,  111  Ala.  60,  20  South.  642), 
were  cases  arising  before  the  enactment  of 
the  above-cited  statute.  This  statute  was 
doubtless  enacted  to  meet  these  declslona, 
and  we  think  it  quite  clear  that  the  certifi- 
cate of  the  foreman  of  the  grand  Jury  wai 
in  full  compliance  with  said  section  6664  ot 
the  Code,  and  the  Indorsement  theretm,  as 
shown  by  the  clerk,  was  a  aubstantial  com- 
pliance with  section  6666,  Code  1907,  and 
that  the  demurrer  was  properly  overruled. 

[2]  The  next  Insistence  to  be  considered  Is 
one  involving  the  meritorious  question  on 
this  appeaL  The  appellant  contends  that 
he  bad,  as  treasurer  of  Morgan  county,  the 
sum  of  f 2,000  paid  to  htm  by  the  clerk  of  the 
circuit  court,  which  sum  was  the  aggregate 
of  numerous  fines  imposed  against  defend- 
ants convicted  of  misdemeanors;  that  these 
defendants  were  sentenced  to  work  out  the 
fines  on  the  public  roads  of  the  county ;  and 
that  after  such  fines  ,were  Imposed  the  de- 
fendants, Instead  of  performing  said  labor 
and  in  lieu  thereof,  paid  the  fines  In  money 
to  the  clerk.  It  further  appears  that  by  a 
local  act  approved  March  11,  1911,  all  the 
county  convicts  of  Morgan  county  are  re- 
quired to  be  worked  on  the  public  roads  of 
that  county,  and  the  commissioners*  court  is 
required  to  see  that  this  Is  done.  It  Is  there- 
fore the  Insistence  of  counsel  for  appellant 
that  once  the  hard  labor  sentence  is  Imposed 
the  convict  becomes  subject  to  hard  labor  for 
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Ou  county  on  ita  public  roads,  and  that, 
should  be  discharge  tbla  sentence  of  labor,  no 
l^yment  .would  be  made  or  passed  to  the  fine 
and  forfeiture  fund  of-  the  county.  It  is  ar- 
gued, therefore,  that  after  be  has  once  be- 
come subject  to  work  the  road,  and  then  pays 
his  fine,  the  money  should  go  to  the  beuetit 
•of  the  public  roads  Just  as  would  his  labor 
had  the  fine  not  been  paid. 

We  cannot  otmcur  in  this  contention.  All 
fines  go  to  the  county.  Code  1907.  S  6S88.  It 
Is  conceded  that,  while  the  fine  and  forfeiture 
fund  Is  a  county  fund,  yet  the  manner  of  its 
disposition  resides  in  the  Legislature,  and 
the  commissioners'  court  bas  no  control  over 
it  Sanders  v.  Court  County  Oom'rs,  117 
Ala.  543,  23  South.  788.  The  provisions  of 
the  Code  above  dted  disclose  that  the  leg- 
islature has  prescribed  bow  this  fund  shall 
be  disbursed.  There  is  nothing  In  the  local 
act  above  referred  to  whldi  in  any  manner 
conflicts  with  any  ot  the  general  provisions 
aa  to  this  fond. 

It  results  that  the  Judgment  at  the  court 
below  will  be  affirmed. 

Affirmed. 

ANDERSON,  a  J.,  and  AfcCI^EIiLAN  and 
SATRB,  JJ.,  concur. 


REED  V.  HAMMOND.    (6  Div.  802.) 
<Sapreme  Court  of  Alabama.   April  20,  1916.) 

1.  Judgment  «=s1B1— Default  Jitdokeht  — 
Motion  poa  Rbheabino. 

A  petition  for  a  reheariog,  after  suffering 
default  jurlgmeat  on  tbe  j^und  that  the  fitid- 
Ing  was  contrary  to  the  evidence,  and  that  de- 
fendant, having  a  meritorious  defense,  was  pre- 
vented by  Burpriao,  accident,  or  mistake  from 
making  it  before  the  court's  final  fiodiDgs,  but 
failing  to  state  any  facts  in  support  of  the 
prayer  for  relief,  wag  demurrable. 

[Ed.  Note.— For  other  cases,  see  Juflffment, 
Cent  Dig.  H  290-298.  727,  730;  Dec.  Dig.  ^ 
3£1.] 

2.  JtTDOiCBNT  4=>163— DerATTXT  JunoHE^ca-^ 

Motion  fob  New  TaiAiy— UisMisaAL. 

On  such  motion,  where  it  did  not  appear 
that  the  petitioner  ever  offered  to  amend  his 
petition,  it  was  properly  dismiaaed. 

[Kd.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  I  828;  Dec.  Dig.  «s>lt».] 

8i.  JuDOUBNT  •»173—DBrADLT— Motion  fob 

Rebeabino— SBinwQ  Aside  Denial. 

A  motion  to  set  aside  an  order  denying  a 
rehearing  after  a  default  judgment,  not  ac- 
companied by  an  offer  to  amend  the  petition  by 
sworn  statements  of  the  facts  Bhowms  a  good 
and  meritorious  defense  to  the  action,  was 
properly  denied. 

[I5d.  Note.— For  other  cases,  see  Judgment, 
Ctent,  Dig.  I  340;  Dec.  Dig.  ^173.] 

Appeal  from  Circuit  Court,  J^erson  Coun- 
ty;  E.  C.  Crow,  Judge. 

AssumpEdt  by  Bell  Hammond  against  John 
B.  Beed.  Default  Judgm^t  for  plalntur,  and 


from  rulings  of  the  circuit  court  sustaining  a 
demurrer  to  the  defendant's  petition  for  a 
rehearing,  dismissing  the  petition,  and  over- 
ruling a  motion  to  set  aside  the  former  order 
and  allow  an  amendment  to  the  petition,  de- 
fendant appeals.  Transferred  from  Court  of 
^peals  under  section  6,  Acts  1811,  p.  449. 
Affirmed. 

The  orl^nal  motion  tat  new  trial  la  baaed 
on  the  ff^owlng  grounds : 

(1)  The  finding  of  tbe  court  contrary  to  the 
evidence  in  the  caae.  (2)  That  defendant,  with- 
out fault  on  his  part,  aud  having  a  meritorious 
defense  to  tbe  case,  through  aurprise,  accident 
or  mistake,  was  prevented  from  making  said 
defense  before  the  final  findings  of  tbe  court. 

Demurrers  were  interposed  to  this  motion, 
and  were  anstalned.  The  motion  .was  filed 
February  2,  1915,  and  demurrers  sustained 
and  motion  dismissed  February  13,  1915.  On 
February  25,  1915,  the  movant  appeared,  and 
moved  tbe  court  to  set  aside  the  order  made 
on  February  13th,  and  permit  def^dant  to 
amend  bis  motion  for  new  trial  so  as  to 
show,  among  other  things,  that  before  the 
Judgment  was  entered,  the  attorney  for  de- 
fendant had  died,  and  that  defendant  did  not 
become  aware  of  the  death  of  hla  attorney  of 
record  until  about  the  middle  of  January, 
1915,  8<Hue  time  after  the  Judgment  had  been 
entered  against  defendant,  and.  In  supiwrt  of 
said  motion,  to  permit  defendant  to  file  affi- 
davit.  This  motion  was  also  d^ed. 

Douglas  &  Ray,  of  Birmingham,  for  ai^- 
lant  A.  Leo  Oberdorfer,  <^  Birmin^am,  for 
appellee. 

SOMERYILLB,  J.  This  appeal  la  ifrom 
rulings  of  the  circuit  court  sustaining  a  de- 
murrer to  appellant's  petition  for  a  rehearing 
under  section  S372  of  the  Code,  and.  dismiss- 
ing tb^  petition,  and  overruling  bis  motion, 
made  12  days  later,  to  set  aside  the  fimner 
order  and  allow  an  amoidment  to  the  petl- 

tl<Hl. 

[1, 2]  The  original  petition  was  fatally  de- 
fective ttt  Its  failure  to  state  any  fticta  In  sup- 
port of  its  prayer  for  relief,  and  was  subject 
to  tbe  demnrm.  Chastaln  t.  Armstrcng,  85 
Ala.  21B.  3  South.  788.  It  does  not  Appe»T 
that  petitioner  th«i  offered  to  amend  the  pe- 
tition, and  It  was  properly  dismissed. 

[3]  Conceding,  without  deciding,  tbat  the 
entortainment  of  bis  snbaequeiA  motion  to 
set  aside  tbat  order  waa  not  wltbln  tbe  dis- 
cretion of  tlie  court,  neverthdeaa  it  was 
without  merit,  because  It  was  not  accom- 
panied by  an  offer  to  ammd  tlie  petition  In 
such  manner  as  to  correct  one  of  its  substan- 
tial and  fatal  defects,  vis.,  by  a  sw<wii  state- 
ment of  the  fttcts  showing  that  petitioner 
bad  a  good  and  meritorious  defense  to  tbe 
action,  and  that  the  Judgment  was  therefore 
inequitablb  Dunklin  t.  'mison.  64  Ala.  162; 
Chastabi  v.  Armstrong,  85  Ala.  21S,  ft  South. 
788;  Code,  f  5373. 
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As  to  tbe  rnUngB  compUiliied  of,  Om  trial 
court  doea  not  a[^>ear  to  bare  beoi  in  error, 
ancl  the  Jndgment  aroealed  from  wUl  be  af - 
flrmed. 

AfflnneA* 

ANDEBSON,  a  X,  and  MAYFIELD  and 
THOMAS,  33.f  concur. 


MARTIN  T.  STAm   (6  DIt.  22T.) 

(Rnprane  Court  of  Alabama.    Jan.  18, 
Rehearing  Denied  Feb.  10,  1916.) 

1.  IIOMICIDB  *=>2{>t— DTINQ  DBOXiAUnONS— 

Condition  or  DscuiunT. 

Statements  of  the  deceased,  who  aarvived 
the  E^ootins  about  18  hoars,  made  when  he 

was  conscious  that  be  could  not  reeover,  to  the 
eECect  that  defendant  had  shot  him,  and  his 
statement  when  he  realized  that  be  was  near 
death  made  in  response  to  a  question  when  de- 
fendant  was  in  bis  presence,  that  defcndsmt 
bad  shot  him,  were  admissible  as  dying  declura- 
tions. 

[Ed.  Note.— For  other  cases,  see  Homldde, 
Cent.  Dig.  {  488;  Dec.  Dig.  <»=>204.] 

2.  HOMOXDI  ^a^(l)  —  DtINO  DBOI.ABA- 
TI0N8— SUBraor-MATREK. 

In  such  case,  the  subatanoe  of  tbe  deced- 
ent's accusing  statement  desifrnatiog  defendant 
as  his  assailant  was  admieeible. 

[£d.  Kote. — For  other  cases,  see  H(HnIcide, 
Cent.  Dig.  I  480;  Dec.  Dig.  *=»203(a).] 

3.  Criujnal  Law  <s=>796(1)— iNsrancriOKB— 
Rbasonabix  Doubt. 

In  a  prosecution  for  homicide,  a  requested 
instruction  that  if  any  one  of  the  jury  had  a 
reasonable  doubt  of  the  guilt  of  the  defendant 
from  the  evidence,  the  jury  should  give  the  ben- 
of  the  doubt  to  defendant  and  not  convict 
waa  properly  refused,  as  It  would  impose  upon 
the  remainder  of  the  jury  the  reasonable  donbt 
entertained  by  only  one  juror. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  CenL  Dig.  §  1040;  Dec.  Dig.  ®=»708(1).] 

4.  Criminal  Law  *=3780(4)— iNSTEUonoNa— 
Pbo POSITION  OF  Law. 

In  a  prosecution  for  homicide,  defendant's 
reqneated  instruction  that  the  jury  must  con- 
•trbe  every  reasonable  doubt  In  his  favor  waa 
pnmerly  refused,  as  it  stated  no  proposition 
of  uiw;  it  not  being  possible  to  "construe"  a 
reuonable  doubt. 

[Ed.  Note.— For  other  caseii,  see  Criminal 
Uw,  Cent.  Dlf.  |  1847;  Dec.  Dig.  «aB788(4).} 

5.  CanciNAL  Law  ^=>77S(4>— iNBTBtronoNs— 
PsntncPTiON  OP  Innocence. 

In  a  prosecution  for  homicide,  defendant'^ 
requested  charge  that  the  burden  of  proof  \v!\t] 
not  shifted  from  the  state  to  hfm.  and  that  the 
presumption  of  Innocence  continued  with  de- 
fendant until  the  evidence  convinced  the  jury 
that  he  could  not  be  guiltless,  and  that  unless 
that  was  done  they  should  acquit  was  faulty  in 
that  it  was  capable  of  mi.slf!iding  the  jury  to 
conclude  tliat  defendant  could  not  be  convicted, 
unless  the  JnE7  was  absolutely  convinced  of  his 
Btiilt. 

[Ed.  Note.— For  other  (vnes,  see  Criminal 
Uw,  Cent.  l)ig.  S{  1848,  1900,  19(57;  Dec.  Dig. 
«»788(4).] 

Mayfield  and  Sayre,  JJ.,  dissenting  in  part. 


Appeal  from  Orimtnal  Court,  Jefferson 
Coontr ;  Wm.  B.  Fort,  Jndge. 

Sam  Martin  was  convicted  of  murder  In 
tb6  first  d^ee,  and  he  appeals.  Afflrmed. 

The  facta  sufficiently  appear.  The  follow- 
ing chargee  were  refused  to  defendant : 

(4)  The  jury  must  construe  every  reascmable 
doubt  In  favor  of  defendant 

tp)  If  any  member  of  the  jury  have  a  reason- 
able Boubt  of  the  guilt  of  defendant  from  the 
evidence,  the  jury  will  give  the  benefit  of  the 
doubt  to  defendant,  and  not  return  a  verdict  of 
guilty. 

(11)  In  this  cause  tbe  burden  of  proof  is  not 
shifted  from  the  state  to  defendant,  and  the  pre- 
sumption of  Innocence  abides  with  defendant 
until  the  evidence  in  tbe  cause  convinces  the 
jury  that  the  defendant  cannot  be  guiltless,  and 
unless  that  is  done,  yon  should  acquit  him. 


Frank  S.  Andress,  of  Birmingham,  for  ap- 
pellant. Bogo  L.  Black,  of  Blrmlni^uun,  for 
the  State. 


McCLEr^LAN,  X  The  appellant  was  ad- 
judged guilty  of  murder  In  the  first  degree, 
and  was  sentenced  to  suffer  death.  The  vlc- 
tim  was  James  lAttle.  Little  was  assassinat- 
ed when  he  opened  a  door  in  the  house  of 
one  Garret  Tbe  only  Issue  In  fhe  case  was 
whether  the  defendant  was  the  assassin. 

[1 ,  2]  Little  survived  the  shot  about  18 
hours.  After  ample  proof  that  Llt.tle  was 
consdous  of  his  impending  dissolution,  tbe 
prosecntlon  was  allowed  to  show  Beveral 
statements  made  by  Little  In  which  be  said 
the  defendant  was  his  assailant.  After  Lit- 
tle had  been  taken  to  a  hospital  In  Birming- 
ham, and  at  a  time  when  the  evidence  tended 
to  show  tTtst  he  realized  he  was  near  death, 
the  defendant  was  brought  Into  his  presence  : 
and  thereupon.  In  resiwnse  to  a  question,  des- 
ignated the  defendant  as  the  one  who  shot 
him.  There  was  also  evidence  tending  to 
show  that  the  defendant,  in  whose  acttial 
presence  Little  thus  accused  him,  made  no 
denial  or  other  statement.  The  statements 
attributed  to  L!ttl«*  in  this  connection  were 
patently  admissible  as  dying  declarations. 
That  tbe  substance  of  I4ttle's  accusing  state- 
ment, deslgnatln'g  the  def«idant  aa  his  as- 
sailant, was  admls-sible.  Is  too  clear  for  doubt. 
Yarbrough  v.  State,  105  Ala.  43,  16  South. 
758.  There  was  no  error  In  any  of  the  rul< 
Ings  on  the  evidence. 

[3]  Charge  numbered  8,  re<iuested  for  the 
defendant,  was  correctly  refused,  since  it  * 
would  have  Imposed  upon  the  remainder  of 
the  jury  the  acceptance  of  the  reasonable 
doubt  entertained  by  only  one  member  of  the 
Jury.  It  is  a  different  Instruction  from  those 
considered  In  Hale's  Case,  122  Ala.  81^  26 
South.  230.  and  other  of  oar  dedsions  In  that 
line. 
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[4]  Obarge  numbered  4  stated  no  pn^ocA- 
tlon  of  l&vr.  It  is  not  possible  to  "constratf' 
8  reasonable  doubt 

in  Caiarge  numbered  11,  requested  for  the 
defendaut,  was  faulty,  in  that  It  was  capable 
of  misleading  the  Jury  to  the  conclusion  that 
the  defendant  could  not  be  convicted,  unless 
the  ]uiy  was  absolutely  convinced  of  bis 
guilt,  and  thus  inculcating  the  idea  that  a 
higher  degree  ot  certainty  than  that  th^  law 
In  fact  requires  was  exacted  to  Justify  a  con- 
viction in  a  criminal  case. 

Justices  HAYFIEIiD  and  SAYRB  are  of 
the  <KiUilon  that  the  charge  was  faulty  In  Its 
statem^t  that  the  burden  of  proof  did  not 
shift  from  the  state  to  the  defendant;  it  be- 
ing their  oplnlcm  that  the  state  discharged 
its  burdoi,  prima  fade,  with  respect  to  proof 
of  malice,  when  it  was  shown  that  the  de- 
ceased was  killed  by  the  use  of  a  deadly 
weapon. 

No  error  appearing,  the  Judgmmt  must  be 
affirmed. 

Afflnned.  All  the  Justices  concur. 


X  a  wAiiDBN  ATJTo  oa  T.  laxoN. 

(4  DtT.  681.) 

(Supreme  Court  of  Alabaws.  ApzU  20,  19ia) 

Chattil  Mobtqaqes  «=»188(1)  —  PbiObitt  — 
Tehicu  Repaibeb's  Libh. 

A  recorded  prior  chattel  mortgage  is  so- 
perlor  to  a  lien  for  automobile  rmalrs  ^ven  by 
Qie  express  terms  of  Code  1907, 1  4786,  although 
the  repairs  were  authorized  by  tbe  owner  then 
and  at  time  of  suit  in  lawful  posseasion  of  the 
car,  where  it  does  not  appear  that  the  mortgagee 
has  exprsMly  or  Impliedlr  audiorlsed  the  re- 
pairs. 

[EJd.  Note.— For  other  cases,^  Chattel  Mort- 
gages, Cent.  Dig.  H  228,  220,  281-236;  Dec. 
Kg.  «=>ia8(l)T 

Appeal  from  Circuit  Court,  Houston  Coun- 
ty; H.  A.  Peatce,  Judges 

Action  by  J.  C.  Walden,  dotaig  business  as 
the  J.  CL  Walden  Auto  Company,  to  enforce 
a  lien  for  repairs  upon  the  automobile  of 
J(dm  P.  Harrell,  with  claim  Interposed  by 
Xravle  Mlxm.  JudgmMit  for  claimant,  and 
plaintiff  appeals.  Transferred  from  the 
Court  of  AKieals  under  lectton  6»  p.  460, 
Acts  1911.  Affirmed. 

Martin  &  Crawford  and  A  S.  Thlgpen,  all 
of  Dothan,  for  appellant  Bqiy  &  Farmer, 
of  Dothan,  for  appellee. 

THOMAS,  J.  The  suit  was  to  enforce  a 
lien  for  material  used  and  labor  done  in  the 
repair  of  a  certain  automoUle.  The  claim- 
ant, Mlxon,  appellee  on  this  appeal,  rested 
his  right  and  title  oa  a  mor^ge  gtvea  on 
the  car  by  the  owner,  and  duly  recorded,  be- 
fore the  repairs  were  made  by  plaintiff.  Tbe 
mortgage  was  due  and  unpaid  at  tbe  time  of 
the  institution  of  the  suit  and  the  trial,  ^e 
repairs  were  authorized  by  one  Harrell.  who 
was  then  In  the  lawful  possession  of  the  car. 


and  was  In  such  possession  at  the  time  tbe 
suit  was  instituted. 

Appellant  asserted  his  lien  for  such  ma- 
terial and  labor  on  the  car,  and  sought  Its 
enforcement  under  sections  4785  et  seq.  of 
the  Code  of  190T.  Appellant  further  dtes,  as 
authority  for  the  superiority  of  his  lien  for 
necessary  repairs  to  that  of  the  mortgage  on 
the  property.  Broom  et  al.  t.  Dale  et  at 
(Miss.)  67  South.  669.  U  R.  A.  1016D,  1146; 
Reeves  &  Co.  t.  RusseU  et  al.,  28  N.  D.  265, 
148  N.  W.  654,  L.  a  A,  1916D,  1149 ;  Watts 
V.  Sweeney,  127  Ind.  US,  26  N.  EI  680.  22 
Am.  St  Rep;  619w 

At  common  law  pawns  had  the  r^ht  to 
retain  goods  oa  wfaldi  they  had  bestowed  la- 
bor, until  the  reasonable  charges  therefor 
were  paid.  2  Kent's  Comm.  635. 

It  has  been  held  that  at  commm  law  a  me- 
chanic^ lien  for  repairs  under  special  dr- 
cnmatances  may  be  superior  to  prior  existing 
liens  on  the  property.  In  Dmmmond  Car- 
riage COu  T.  Mills,  64  Neb.  417,  74  N.  W.  966, 
40  Ia  B.  A.  761,  68  Am  St  Ifep.  719.  a  case 
where  a  physidan  had  executed  a  diattel 
mortgage  on  a  buggy  need  by  1^  In  blB 
practice,  end  thweafter  had  made  r^Mlrs 
on  the  TC^Ucle.  such  use  by  the  mortgagor 
and  the  fact  that  the  buggy  was  left  in  the 
dtops  of  the  carriage  oompany  for  r^ialrs 
being  known  to  the  mortgafee^  tbe  holding 
was  as  follows: 

"We  are  not  holding  that  in  all  cases,  or  gen- 
erally, the  common-law  lien  will  override  ana  be 
superior  to  the  prior  ctiattd  mortgage  lien,  but 
that  in  cases  where  the  mortgsgor  csn  be  said  to 
have  expraoed  or  implied  authority  frwn  the 
mortgagee  to  procure  repairs  to  be  made  on  the 
mortgaged  property  It  will  be  so." 

Thus  are  the  facts  In  the  Dmmmond  Car- 
riage Company  Case  distinguished  tnm  tbe 
facta  in  the  case  for  decision.  Here,  tbe 
mortgagee-claimant  did  not  know  that  tbe 
automobile  had  been  left  for  repairs,  with  tbe 
appellant.  J.  C  Walden  Auto  Company. 

In  Watte  V.  Sweeney,  127  Ind.  U6,  26  N. 
BL  680.  22  Am.  St  Rep.  615,  the  improve- 
ments were  made  on  an  engine  belonging  to 
the  mortgagor  and  used  in  operating  a  rail- 
road, by  the  terms  of  the  mortgage  left  in  the 
possession  of  the  mortgagor,  and  after  the 
debt  became  due  it  was  still  permitted  by  tbe 
mortgagee  to  remain  In  the  possession  of  the 
mortgagor  to  be  bo  used.  Hie  court  held  that 
under  such  clrcamstancea  the  necessary  Im- 
plication was  that  the  engine  was  to  be  kept 
In  repair  and  by  a  machinist,  and  that  such 
niachlnlst  would  have  a  lien  for  tbe  amount 
of  tbe  repairs.  Tbe  repairs  so  made  added 
to  the  value  of  the  property  and  were  for 
the  benefit  of  tbe  mortgagee  as  well  as  of  the 
mortgagor. 

So  In  the  case  of  Broom  et  aL  v.  Dale  et  al, 
supra,  the  automobile  was  In  tbe  possesblon 
of  the  mortgagor,  and  being  used  by  blm, 
with  the  knowledge  and  consent  of  the  mort- 
gagee; and  sudi  possession  and  use  contUi' 
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aed  tor  a  long  time.  In  tbat  case  fbe  mort- 
S&see  "not  only  knew  and  consented  to  the 
geDeral  nse  of  the  antomoblle,  *  *  *  bat 
also  had  knowledge  that  In  Uie  coune  of  his 
(nM»tgi«0T'8)  use  of  the  property  he  was 
tiavlBg  It  repaired  and  •  *  *  with  this 
knowledge  made  no  objection  to  the  r^Mdrs 
being  made ;  *  *  *  the  rqiwirs  were  sacih 
as  were  necessary  to  preserve  the  antraioblle 
and  keep  It  In  proper  condition  for  Its  use." 
EVom  these  statements  It  will  be  observed 
tbat  the  facts  on  which  the  dedal ona  In  tte 
Broom  and  Watts  Cases  were  rested  were 
different  from  the  facts  In  the  case  at  bar. 

Tbe  statnte,  section  4785  of  the  Code,  does 
not  Invest  such  a  lien  with  priority  over  oth- 
er Uens.  It  is  generally  held  that  each  a 
statutory  lien  will  not  take  precedence  of 
prior  chattel  mortgages  of  which  the  Hen 
claimant  had  either  actual  or  ccmstructlre 
notice-  at  the  time  he  performed  the  serrlces, 
or  contributed  the  material  used,  in  the  pro- 
duction, mannftietnTe,  or  repair  of  any  vehi- 
cle, implement,  machine,  or  article,  nnless 
the  mortgagee  expressly  or  impliedly  antht^ 
Ized  the  mortgagor  to  engage  the  serrloes  or 
material  for  which  the  lien  is  claimed.  Wil- 
son T.  Donaldson,  121  Gal.  8,  63  Pac.  404,  43 
U  A.  624.  66  Am.  St  Rep.  17;  Ronrke  t. 
Bergevin,  4  Idaho,  742,  44  Pac.  646 ;  Easter 
T.  Goyne,  61  Ark.  222, 11  S.  W.  212;  Sims  t. 
Bradford.  12  Lea  (Tenn.)  434;  Adler  v.  God- 
frey, 168  Wis.  186,  140  N.  W.  1116;  Owen  t. 
Bniilngton.  a  R.  ft  N.  R.  Co..  11  S.  D.  163, 
76  K.  W.  S02,  74  Am.  St  Sep.  786;  AUen  T. 
Becket  (Sup.)  84  N.  Y.  Supp.  1007;  Banmann 
T.  Jefferson.  4  Misc.  Rep.  147.  28  N.  T.  Supp. 
686;  Jones,  Chat  Mort«.  |  472. 

It  has  been  declared  by  onr  court  that  un- 
der section  4810  of  the  Code,  a  statntory 
Ileo  on  a  mare  for  tbe  serrloes  of  a  stallion 
is  not  soperlor  to  a  prior  <^ttel  mortgage 
on  the  mare,  duly  recorded  so  as  to  charge 
third  parties  with  notice  there<rf,  where  the 
mntgagee  has  In  no  way  authorized  the 
mortgagor  to  place  the  animal,  under  a  su- 
perior lien.  Mayfleld  t.  Splva,  100  Ala.  228, 
14  South.  47.  So,  of  section  4806  of  the  Code, 
which  declares  the  lien  of  the  livery  stable 
keeper  or  other  person  feeding  and  caring 
for  live  stock  for  pay.  Chapman  t.  First  Na- 
tional Bank,  98  Ala.  628,  IS  South.  764,  22 
li.  R.  A.  7& 

Chapter  107  of  the  Code  of  1907  provides 
a  system  of  liens  and  for  the  ^orcement 
thereof.  Of  this  system  are  sections  4786, 
480^  and  4S10.  No  good  reason  exists  why 
these  reqrectlTe  statutes  should  not  be  con- 
strued to  the  consistent  general  result  that 
no  right  of  a  superior  llenholder  shall  be  sub- 
ordinated to  another  Uen,  except  a  tax  Uen, 
without  the  express  or  implied  authority  of 
neb  superior  llenholder.  ^Ib  harmonious 
const  ruction  is  more  consonant  with  the  rea- 
tion  and  policy  of  our  statutes  for  the  area- 
tUm,  preservation,  and  enforcement  of  the 


many  different  liens  dealt  with  In  diapter 
107  of  the  Code. 

The  affirmative  charge  was  properly  given 
for  the  claimant  In  the  court  below,  appellee 
here,  and  the  caose  Is  affirmed. 

Affirmed. 


ANDERSON,  a  J.,  and  MAYFIBLD  and 
SOHEBVILLB.  JJ.,  concur. 


HEADLBT  v.  HARRIS.    (2  Div.  603.) 
<Sapreme  Court  of  Alabama.   AprU  20,  1916.) 

1.  Tbial  «s>110— E^CAKnrATioN  or  Wimss- 

ES— EXCLAIUTION  Or  COUNSEL. 

The  exclamation  of  plaintiff's  counsel  while 
one  of  defendant's  chief  witnesses  was  being  ex- 
amined and  immediately  following  his  denial  of 
a  fact  which  seemed  to  nave  been  overwhelming- 
ly established  by  the  other  witness,  "Look  oat 
now!  Hold  on!  Watch  how  yon  testify! 
Somebody  may  be  Indicted  for  perjury  I"  was 
improper. 

p:d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  271 ;  Dec.  Dig.  «=s>UO.] 

2.  Appeal  and  Bbbob  ^»1060(2)— Hukuebs 
e^os— bxclahation  ot  counsel. 

Snch  Improper  exclamation  was  not  nreju- 
diclal,  where  the  witness'  testimony  was  in  no 
wise  affected  tliwel^,  but  he  retracted  nothing 
and  pointedly  supported  every  fact  relied  apon 
by  defendant 

[Ed.  Note. — For  other  caees.  see  Appeal  and 
Error,  Cent   Dig.   |  4136;    Dec.  Dig. 
1060(^.1 

S.  Appeal  and  Ebbob  «=9242(1>  —  Assian- 
HXNTs  OF  Ebbob— Ruling  of  Coubt. 

An  objection  to  the  remarks  of  opposing 

coonsel,  which  invoked  no  ruling  of  the  ooort, 

afforded  no  basis  for  an  assignment  of  wror  with 

respect  tiiereta 
[Ed.  Note.— For  otiier  eases,       Appeal  and 

Error.  Oent^Dir  H  U17,  1424,  1425;  Dea 

Dig.  *=>242a).l 

Appeal  from  Law  and  Sgulty  Court  Hale 
County;  Charles  E.  Waller,  Judge. 

Statutory  detinue  by  O.  W,  Harris  against 
J.  A  Headley.  Judgment  for  plaintiff,  and 
defendant  appeals.  Transferred  from  the 
Court  of  Appeals  under  section  6,  Acts  ot 
1911,  p.  460.  Affirmed. 

J.  T.  DouKm,  of  Datav,  fior  anpeUant 
Ominnas  B.  Knight  of  Greensboro^  fw  a:p- 
pellee. 

SOMERTILLB^  J.  A  careful  review  of  the 
evidence  in  this  case  leads  to  the  conclusion 
that  the  findings  and  judgment  of  the  trial 
court  sitting  without  a  jury,  are  well  found- 
ed, and  ou^t  to  be  affirmed. 

[1,2]  While  one  of  the  defendant's  chief 
witnesses  was  t>elog  examined  by  counsel, 
and  Immediately  following  his  statement  in 
denial  of  a  fact  whlcb  seems  to  hare  been 
overwhelmingly  established  by  the  other  wit- 
nesses, counsel  for  plaintiff  exclaimed: 

"Ixjok  out  now  I  Hold  on !  Watch  how  you 
testify!  Somebody  may  be  Indicted  fw  per- 
jury 
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The  bill  <jt  exceptions  recites  that: 
"Defendaot's  counsel  objected  to  the  remains 
ot  the  attorney  for  plaintiff,  and  the  court  di- 
rected plaintive  counsel  to  come  to  order,  and 
then  directed  defendant's  attorney  to  proceed 
with  the  examination  of  the  witness." 

The  Interjection  of  this  remark  by  connsel 
was  not  proper,  and  it  may  be,  as  argued  for 
appellant,  that  It  might  ordinarily  be  sua- 
pected  of  prejudicial  results,  especially  In 
view  of  the  fact  tbat  plaintiff's  counsel  Is 
the  prosecuting  officer  of  the  Court,  and 
would  have  peculiar  facilities  for  securing 
the  suggested  indictment.  However,  an  In- 
BpecUou  of  this  witness'  testimony  shows 
that  It  was  in  no  wise  affected  by  the  ob- 
jectionable statement,  since  he  retracted 
nothing,  and  pointedly  supported  every  con- 
tentlVm  of  fact  relied  upon  by  defendant,  who 
was  his  brother. 

[3]  Moreover,  the  objection,  as  interposed, 
invoked  no  ruling  of  the  court,  and  there  is 
no  basis  for  an  assignment  of  error  with  re- 
spect thereto.  B.  R.,  L.  &  P.  Ck>.  v.  Gonzalez, 
183  Ala.  273,  61  South.  80,  Ann.  Cas.  m6A. 
643. 

Ijet  the  Judgment  be  affirmed. 

ANDERSON,  a  and  MATFIBLD  and 
THOMAS,  JJ^  concur. 


DABBS  T.  DABBS.   (6  DIt.  175.) 
(8npT«9M  Ooart  of  Alabama.    April  6,  1916.) 

1.  Divorce  «=»37(16)— Voluntaet  Abaitdon- 
heni^taxdtb. 

Under  Code  1007,  S  8703,  snbd.  3,  making 
voluntary  abandonment  a  ground  for  divorce,  a 
separation  compelled  by  the  husband,  after 
which  the  wife  reared  several  minor  children, 
would  not  be  a  "voluntary"  abandonnient;  and 
the  fact  that  many  years  after  he  had  mmpelled 
her  deoarture  complainant  went  to  the  house 
established  by  the  wife,  and  there  remained 
with  her  about  a  mrath,  and  then  left  without 
any  reason  giv^  by  her,  such  association  with 
his  wife  did  not  exonerate  him  from  the  conse- 
quences of  his  previous  conduct,  and  bo  re-es- 
tablish their  relations  as  to  render  her  culpable 
in  any  degree. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent. 
Dig.  I  123;  Dec.  Dig.  «»37(16).] 

2.  DivoBCB  4=»87<16)— "Abasdonuent." 

A  husband  may  as  effectually  abandon  his 
wife  by  putting  her  away  from  him  and  denying 
her  the  privilege  of  dwelling  with  him,  as  by 

going  away  from  their  former  resid^ee  and 
taving  her  there,  and  not  pennitting  her  to  live 
with  him. 

[Ed.  Note. — For  other  cBRes,  Roe  Divorce, 
Gent.  Dig.  {  123;  Dec.  Dig.  ^37(16). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Abandonment] 
8.  DiTOSCB  «=3l86  —  Disposition  —  Cboss- 

BlLLS. 

On  a  husband's  bill  for  divorce  on  the 
ground  of  the  wife's  voluntary  abandonment, 
where  a  decree  for  the  husband  was  reversed  for 
failure  to  prove  the  ground  sieged,  the  dis- 
missal of  the  oriiciaal  bill  did  not  strike  down 
the  wife's  cross-bill,  seeking  permanent  alimony 
upon  the  contiogency  that  the  divorce  should 
be  gmnted,  but  the  cause  will  be  remanded,  to 
enable  the  cross-complainant,  who  had  been 


granted,  in  view  of  the  decree  for  husband,  the 
prayer  of  her  bill,  with  a  reference  to  ascertain 
the  amount  to  be  allowed  for  alimony  and  a  rea- 
soooble  solidtnr'a  fee,  to  amend  and  to  proceed 
as  she  might  be  advised. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  |  674;  Dea  Dig.  «=»186.1 

Appeal  £n»n  Gl^  Court  of  Benanw;  J. 
O.  B.  Owln,  Judge. 

BUI  for  divorce  1^  W.  H.  Dabhe  against 
Ellzabetli  Dabba,  with  croaa-MIl  by  defend- 
ant, seeking  permanent  alimony  If  the  di- 
vorce lOioald  be  granted.  Decree  for  oomr 
plalnant,  and  def^idant  appeala.  Decree  re- 
versed, and  a  decree  roidered,  dlamlsslng  tbe 
bill,  and  cause  remanded  <m  the  croes-bUL 

Estes,  Jones  ft  Welcht  of  Beseemer,  for  ap- 
pellant Pinkn^  Scott,  itf  Beaeemer,  for  ap- 
pellee 

McCLBLLAN.  J.  [1]  Bill  by  the  hns- 
band  for  divorce;  the  single  ground  assigned 
being  the  .wife's  "voluntary  abandonment"  of 
tbe  husband's  "bed  and  board."  The  over- 
whelming weight  of  the  evldeuoe  dlqirovee 
the  ground  upon  which  the  complainant  rests 
his  prayer  for  a  dissolution  of  the  marriage 
bonds.  The  conclnslcm  Is  unescapable  tbat 
the  cmnplalnant  compelled  tbe  wife's  depar- 
ture from  his  domldl^  a  departure  tbat  in- 
cluded her  taking  with  ber  the  several  minor 
children  of  the  union,  and  resulted  In  her 
unaided  rearing  of  them.  Obviously  a  sep- 
aration thus  enforced  by  the  husband  could 
not  be  a  "voluntary"  abandonment  vrithin 
the  porvtew  of  subdivision  8,  i  8793,  of  the 
Cod& 

[1]  ^nie  complainant  went  to  Uie  place  ot 
residence  established  by  the  wife,  many 
years  after  he  bad  compelled  her  departure 
from  his  domicile,  and  there  remained  with 
her  about  32  days,  and  upon  tbe  expiration 
of  that  period  tbe  complainant  left  the  wife's 
dwelling.  From  the  evidence  there  can  be 
no  doubt  tbat  complainant  left  ber  dwelling 
without  any  reason  or  excuse  therefor,  af- 
forded by  her  conduct,  and  in  the  heat  of  a 
temper  and  ill  will  towards  her  tbat  had 
characterbfed  their  association  before  he  com- 
pelled her  departure  from  his  domicile.  Ac- 
cording to  the  evidence  here  presented,  it 
cannot  be  soundly  ruled  tbat  his  reassoda- 
tlon  .with  his  wife,  after  many  years  of  sep- 
aration, alone  attributable  to  his  very  repre- 
hensible treatment  of  her  and  of  tbe  cbil 
dren  of  the  union — years  devoted  by  her  to 
the  unassisted  rearing  of  several  of  thelr 
chlldren — served  to  ex<merate  him  from  the 
consequences  of  his  previous  conduct  tbat 
compelled  her  departure  from  his  domicile, 
and  to  80  re-establish  their  relation  as  to 
render  her  culpable  in  any  degree,  or  to  Jus- 
tify any  sn^estlon  that  his  leaving  ber 
dwelling  was  or  could  be  the  basis  of  a 
cdiarge  that  she  then  voluntarily  abandoned 
him. 

"A  husband  may  as  effectually  abandon  his 
wife  by  putting  her  away  from  him  and  deny- 
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inK  ter  the  privilege  of  dwelling  with  him  aa  hy 
EoTne  off  himself  from  their  former  residence, 
baTUiK  her  there,  and  Dot  permitting  her  to 
Hve  with  him."  Jones  v.  Jones,  95  Ala.  443, 
451,  11  South.  11,  13  (18  L.  B.  A.  95). 

The  decree.  In  so  far  as  It  dlssolyes  the 
bonds  of  matrim(m7,  as  prated  In  complain- 
ant's bill,  Is  reversed,  and  a  decree  will  be 
here  rendered  dismissing  his  bill. 

[3]  The  cross-blU  of  the  respondent  (ap- 
pellant) soaght  permanent  alimony  upon  the 
contingency  that  the  bonds  of  matrimony 
Bhonld  be  dissolved  as  prayed  In  complain- 
ant's bill.  The  conrt,  following  the  award- 
ing of  the  relief  songht  by  complainant's 
bill,  granted  the  stated  prayer  of  the  cross- 
bill, and  ordered  a  reference  to  the  register 
to  ascertain  a  reasonable  snm  to  be  allowed 
for  permanent  alimony,  as  well  as  to  ascer- 
tain the  amount  of  a  reasonable  solicitor's  fee 
for  obtaining  such  alimony  as  might  l>e  award- 
ed. Since  alimony  may  be  awarded  even 
tliongh  no  dissolution  of  the  marital  bonds  Is 
effected  (Glover  v.  Glover,  16  Ala.  440 ; 
Downey  v.  Downey,  98  Ala.  373,  13  South. 
412,  21  Ll  R.  a.  677),  and  since  the  evidence 
here  presents  a  clear  case  for  the  exaction  of 
a  reasonable  contribution  by  the  complain- 
ant (respondent  In  the  cross-bill)  to  the  sup- 
port of  his  wife,  who,  after  bearing  him  10 
dilldren  and  .without  his  aid  rearing  several 
of  them.  Is  now  well  past  middle  age,  we 
Iiave  determined  to  remand  the  cause,  that 
the  cross-complainant  may  amend  her  crcras- 
hlll  and  proceed  in  the  premises  as  she  may 
be  advised ;  the  dismissal  of  the  original  bill 
not  operating  to  strike  down  the  cross-bill, 
which  possessed  an  independent  l}asla  for  re- 
lief. 

The  decree  la  reversed  and  rendered  In 
part,  and  the  cause  Is  remanded.  The  cost 
of  the  appeal  will  he  taxed  against  the  ap- 
pellee. 

Reversed,  raidered,  and  remanded. 

ANDERSON,  0.  J.,  and  SAYRB  and 
QARDNEB,  JJ.,  concnr. 


WALKER.  State  Superintendent  of  Banks,  v. 
UUTUAL  AliLIANOB  TRUST  GO. 
(4  DlT.  614.) 

(Supreme  Court  of  Alabama.    April  20,  1916.) 

L  PuBADmo  «=»214<1)  —  Deicobbeb  —  Aduis- 
Bions. 

Pacts  stated  in  a  petition  must  be  treated 
u  true  on  demurrer. 

^[Ed.  Note.— For  other  caaes,  see  Pleading, 
Cent.  Dig.  g§  625.  629;  Dec.  Dig.  ^214(1).] 

2,  Banes  and  Baneinq  «=977(4)— Adminib- 

TBATION  BT  StTPEBINTENDSKT  OV  BANSS  — 
RiOHT  OF  OBEDITOB. 

Where  a  bank,  unable  to  meet  its  engage- 
tnrats  promptly,  if  not  actually  insolvent,  was 
taken  charge  of  by  the  chancery  court  of  the 
cooQ^,  by  and  through  the  agency  of  the  state 
■aperintoident  of  banks  rested  by  statute  with 
povm  and  duties  to  such  end,  and  the  superin- 
tendent, as  agent  or  quasi  trustee  or  receiver. 


settled  an  tudehteduess  to  the  bank  by  accepting 
the  debtor's  conveyance  of  a  lot  of  land,  and  such 
settlement  was  ratifl^  by  the  court,  the  cotlrt. 
on  petition  of  a  creditor  of  the  hank  secured  by 
notes  and  mortgages  held  by  the  bank  against 
its  debtor,  might  protect  the  interests  of  all  the 
parties  by  enforcing  the  creditor's  lien  at  least 
to  the  amount  of  the  debt  for  which  it  held  the 
collateral  and  which  the  bank  owed  it,  or  to  its 
aliquot  part  thereof,  amonv  other  creditors  hav- 
ing a  lien,  as  the  law  would  imply  a  promise  and 
a  duty  to  so  account. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking.  Gent.  Dig.  §8  173, 174;  Dec.  Dig.  ^ 
77(4).] 

3.  BAinm  .AiTD  BANKzno  «s»77(4)— ADHnns- 

TBATIOIT  BT  StrPKBII«TXNI»nT  OF  BaRKS  — 

Collection  of  Assets  —  Ratification  bt 

CitEDITOH. 

Such  proceeding  on  the  part  of  the  credi- 
tor was  a  ratification  of  the  superintendent's  set- 
tlement of  the  bank's  debtor. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Ddg.  U  173, 174 ;  Dec.  Dig.  <8=» 
77(4).] 

4.  Banes  and  Baneino  «=»77(6)  —  Adminis- 
tration BY  SUPaBINTENDEarT  OF  BaNKB  — 

Claiu  of  CbEDiTOR—VENms— Statute. 
Under  Acts  1911,  p.  83,  relating  to  the  state 
banking  department,  such  proceeding  might  be 
maintained  against  tbe  superintendent  in  his  rep- 
resentative capacity  in  the  county  where  he  was 
adminiBtering  tbe  trust,  and  in  the  same  court  in 
which  he  was  acting  aa  quasi  receiver. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  S  176 ;  Dec.  Dig.  <3=>77(6).] 

5.  Banes  and  Baneino  «=»77(3)  —  Adminjs- 
tbation  bt  state  superintendent  of 
Banes— CoicPBomsE  of  Debt — Vauditt— 
£!btoppkl. 

In  such  proceeding  the  receiver,  having  act- 
ed in  the  matter  of  compromising  the  debt  to  the 
bank,  and  his  action  having  been  approved  by 
the  court  and  the  parties  in  interest,  could  not 
set  up  the  invalidity  of  his  acts. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  SS  171,  172 ;  Dec.  Dig.  «=» 
77(3).] 

Appeal  from  Chancery  Court,  Geneva  Conn- 
ty ;  W.  R,  Chapman,  Chancellor, 

Petition  by  the  Mutual  Allhince  Trust 
Company  to  be  made  a  party  to  proceedings 
by  A  E.  Walker,  as  superint^ident  of  banks 
of  Alabama  in  cwtrol  of  the  business  of  the 
Bank  of  Geneva,  and  for  the  enforcement  of 
a  lien  on  pr<H)erty  received  In  settlement  of 
an  indebtedness  to  the  bank.  Decree  overrul- 
ing the  demurrer,  and  the  superintendent  ap- 
peals. Affirmed. 

W.  O.  Mulkey,  of  (Seneva,  for  appelant. 
O.  D.  Garmichftel.  of  Oeneva,  for  appellee. 

MAYFIELD,  J.  The  Bank  ot  Oeneva  is  an 
Alabama  corpraratlon,  engaged  in  the  banking 
business  at  Geneva,  Ala.  In  time  it  became 
heavily  Indebted,  and  not  able  to  meet  Its 
engagements  and  duties  promptly,  if  not  ac- 
tually Insolvent  Its  bnsineas  was.  <«  tliis 
account,  taken  charge  and  control  of  by  the 
chancoT  court  of  Geneva  county,  by  and 
through  the  agency  of  appellant,  who  Is  the 
superintradent  of  banks  of  Alabama,  and  up- 
on whom  is  conferred  powers  and  Imposed 
duties  to  this  end,  by  virtue  ot  a  statuta 
Appellee  was  among  the  large  creditors  ot 
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this  bank,  tbe  bank  securing  Its  Indebtedness 
to  appellee  by  d^sltlng  with  It  notes  and 
mortgages  which  the  bank  held  against  Its 
(the  bank's)  debtors,  Including  those  evidenc- 
ing a  debt  owing  it  by  K.  M.  dark  and  Mc- 
Duffle  &  Clark.  AM>ellant,  in  his  official  ca- 
pacity, and  as  agent  or  quasi  trustee  or  re- 
ceiver of  the  court,  compromised  or  settled 
the  indebtedness  due  the  Bank  of  Qeneva 
from  K.  M.  Clark;  and  In  consideration 
therefor,  and  in  satisfaction  of  the  Indebted- 
ness due  the  bank,  accepted  a  conveyance  of 
a  lot  of  land  from  the  debtors  to  the  creditor, 
or  to  api)ellant  in  his  representative  capaci- 
ty. This  settlement,  whether  expressly  au- 
thorized by  the  court  or  the  law,  was  rati- 
fied by  the  court;  and  on  the  filing  of  this 
bill  or  petition  It  was  ratified  by  all  who  Had 
a  right  to  complain.  The  aiq;)ellee  bank  filed 
a  petition  In  the  diancery  court  of  Geneva 
county,  which  was  administering  the  trust, 
asking  that  the  appellant,  as  superintendent 
of  banks  of  Alabama  and  as  quasi  trustee  or 
receiver  of  the  funds  or  business  of  the  Bank 
of  Geneva,  be  made  a  party  to  the  proceed- 
ing, and  that  the  chancery  court  assume  Ju- 
risdiction of  the  petition  and  declare  and  en- 
force a  lien  in  favor  of  petitioner  upon  cer- 
tain property  received  from  McDufile  &  Clark, 
or  the  Clarks,  in  settlemesit  of  debts  due  to 
the  Bank  of  Geneva,  upon  the  strength  of 
the  notes  held  as  collateral  to  secure  the  debt 
which  the  Bank  of  Geneva  owed  petitioner. 
Appellant  demurred  to  the  petition  or  bill, 
assigning  various  grounds,  including  a  want 
of  equity  in  the  proceedings.  The  chancellor 
overruled  appellant's  demurrer,  and  from  the 
decree  appellant  prosecutes  this  appeal. 

[1-3]  The  petition  or  bill,  whatever  It  may 
lie  called,  seems  to  us  on  Its  face  to  contain 
much  equity,  and  asks  that  nothing  be  done 
which  is  not  equitable.  Moreover,  we  know 
ot  no  law,  statutory,  common,  or  other,  that 
stands  In  the  way  of  a  court  of  equity's  as- 
suming Jurisdiction  and  affording  relief,  If 
the  facts  Stated  In  the  petition  are  true — 
and  on  demurrer,  of  course,  they  must  be 
treated  as  true.  The  chancery  court  of  Gene- 
va county  is  shown  to  t>e  administering  the 
trust,  and  appellant  and  his  agents  are  agen- 
cies of  the  court  and  th»*  law,  in  the  nature 
of  trustees  or  receivers  for  the  court;  and 
the  funds,  including  the  lands  In  question  ac- 
quired from  the  debtors  of  the  bank,  are  for 
the  b^ellt  of  tbe  creditors  of  the  bank;  and 
if  one  ct  the  debts  so  settled  by  the  convey- 
ance of  lands  was  the  debt  which  appellee 
held  the  collateral  to  secure,  It  Is  entitled  to 
a  lien,  at  least  to  the  amount  of  the  debt  for 
which  It  held  the  collateral  and  which  the 
Bank  of  Geneva  owed  it,  or  certainly  to  Its 
aliquot  part  thereof,  among  other  creditors 
having  a  Hen,  if  such  there  be. 

There  is  no  attempt,  so  far,  to  hold  appel- 
lant liable  personally  or  officially,  except  in 
so  far  as  he  is  a  qoasl  trustee  or  receiver  of 
the  funds  of  the  Bank  of  Geneva,  the  affairs 
ot  which  are  being  administered  in  the  chan- 


cery court  of  Geneva  county.  The  court  can 
surely  protect  the  Interet^s  of  all  parties  caa- 
cemed,  and  no  injustice  or  wrong  will  be 
done  any  peiMQ  or  corporation.  81  <^a  42(K 

607. 

It  la  insisted  by  appellant  that  he,  as  bank 
superintendent,  had  no  knowledge  or  notice 
of  appellee's  claim  when  he  made  the  settle- 
ment with  McDuffle  &  Clark,  or  the  Clarlu, 
and  acquired  the  lands  in  settlement  of  the 
debts  which  they  owed  the  Bank  of  Geneva. 
We  are  not  prepared  to  say  that  notice  to 
him  of  appellee's  claim  or  right  was  neces- 
sary to  the  relief  prayed ;  but,  if  so,  the  pe- 
tition in  terms  allies  that  he  did  have  such 
notice,  and  this  hearing  is  on  demurrer. 

It  Is  also  claimed  by  appellant  that  the  set- 
tlement was  not  made  tor  the  braeflt  of  ap- 
pellee, and  that  no  promise  was  made  to  ac- 
count to  aiq^eilee.  If  the  facts  alleged  are 
true,  it  required  no  express  promise ;  the  law 
would  Imply  a  promise  and  impose  a  duty,  to 
so  account. 

It  is  also  insisted  that  appellee  did  not 
authorize  the  settlem^t.  and  has  not  ratified 
It  The  answer  to  this  contention  Is  that 
this  proceeding  on  the  part  of  the  app^ee 
Is  a  ratification  thereof. 

If  the  land  had  been  converted  into  money, 
our  authorities  hold  that  appellee  might 
maintain  assumpsit  under  the  facts  set  f<»th 
In  the  petition.   See  Potts  A  Potts  v.  Bank, 

102  Ala.  286,  288,  14  South.  663,  which  col- 
lects the  authorities.  As  the  lands  are  n^ 
yet  converted  Into  money,  and  the  trust  is 
yet  being  administered  by  the  chancery  court 
that  court  of  course,  has  Jurisdiction  to  give 
full  and  adequate  relief.   Henry  t.  Hrary, 

103  Ala.  585,  15  South.  916. 

[4]  There  can  be  no  doubt  about  the  right 
to  maintain  this  proceeding  against  appe- 
lant. In  his  representative  capacity,  in  Gene- 
va coun^,  where  he  is  administering  the 
trust  and  in  the  same  court  in  which  he  is 
acting  as  quasi  receiver.  Acts  1911,  p.  83; 
Henry  v.  Henry,  supra. 

What  was  said  in  several  recent  cases  by 
this  court  is  applicable  here.  Appellant  Is 
only  proceeded  against  as  a  quasi  trustee  v 
receiver  of  the  court  administering  the  trust 
estate,  and  there  Is  no  question  that  his  ac- 
tivities can  be  controlled  within  proper 
bounds  by  the  court,  nor  that  with  the 
court's  consent  he  may  be  proceeded  against 
Coffey  V.  Gay,  07  South.  681,  L.  R.  A.  1816D, 
802 ;  Cobbs  v.  Vizard  Co.,  182  Ala.  372,  62 
South.  730,  Ann.  Cas.  1915D,  801. 

[I]  The  receiver  having  acted  in  the  mat- 
ter, and  bis  action  being  approved  by  the 
court  and  the  parties  interested,  he  cannot 
now  set  up  the  invalidity  of  hla  acts.  34 
Cyt  411. 

It  follows  that  the  decree  i^ipealed  from 
will  be  affirmed. 
Affirmed. 

ANDERSON,  a  J.,  and  SOMERTILLB 
and  THOBfAS,  JJ.,  concur. 
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STATU  ez       MIMS  r.  BUOG  et  aL 
a  Div.  934.) 
(Sopreme  Court  of  Alabama.   April  21,  1919.) 

1.  STAirmES  <8»125(1)  —  Vauditt  —  Su-bjkct 
AND  Title  of  Acts— Cohpbshbnsivc  Titli:. 

Gen.  Acts  1916,  p.  348,  entitled  "ml  act  to 
abolish  the  otBce  of  county  treasurer."  is  not 
invalid  under  CtmsL  1901,  1  45,  whiclt  requires 
that  each  law  ahaU  contain  bat  one  subject, 
vhidi  Shan  <deariy  be  ezpreHed  in  Its  title; 
for,  though  the  act  does  not  abolish  all  county 
treasurers,  its  purpose  ot  aboUshlnff  some  of 
them  is  anbrsced  within  the  comprehensive 
title. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Big.  {  180;  Dec  Dig.  «S='125a).J 

On  Rebesring. 

2.  COUNTIBS  *=»ffl— 0PTICEB8— CeEATIOH  OF 

Offices— STATTjTB—CoNSTBncnoN. 

Gen.  Acts  191S,  p.  348,  abolishes  the  office 
of  eountjr  treasurer  in  all  counties  of  a  popula- 
tion of  59,000  or  less,  and  does  not  merely  sus- 
pend the  existence  of  the  office  of  such  counties. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  |  86;  Dec.  Dig.  «»=>61.] 

3.  Statutm  «=>93(3)— Speciai,  Leqislatiok 

— OX^SSmCATIOK  OF  CoUNTIIia. 

Population  is  a  valid  basis  for  a  dasst- 
ficfltlon  made  in  good  faith  upon  which  to  base  a 
separation  of  counttes  in  wnieh  there  shall  be 
a  county  treasurer  from  those  is  which  the  office 
is  aboliahed. 

[Ed.  Not&— For  other  eases,  see  Statntes, 
Cent  Dig.  S  102;  Dee.  Dig.  «»93(3).] 

Appeal  from  Law  and  Equity  Court,  Mon- 
roe County;  W.  G.  McCorvey,  Judge. 

Uandamos  by  the  State,  on  relation  of  D. 
D.  Bflms,  against  L.  J.  Bugg,  as  Chairman 
of  the  Democratle  Executive  Committee  of 
Mooroe  Connty  and  others.  From  an  order 
daiyliig  tb«  writ,  plalntUf  an>eal8.  AflOrmed. 

Gregory  L.  Smith  ft  Son,  of  Mobile,  for  ap- 
pelant Bamett  ft  BnKi  of  Monroerlll^ 
for  awfillees. 

MbCI^EILLAM,  t  This  Is  an  application 
for  a  writ  of  mandamtu  to  be  addressed  to 
the  clialnnan  the  D^ocraUc  executive 
eommlttee  of  Monroe  county  and  to  the  Judge 
itf  probate  of  said  connty  requiring  tbem  to 
xecelTe  and  file  relator's  declaration  that  he 
Is  a  candidate  for  nomlnaU<Ki  at  the  Doa- 
ocratic  primary  election  to  be  held  <ni  ULay 
9,  1910,  to  the  office  of  county  treasurer  of 
Monroe  connty.  The  Judge  of  the  law  and 
eonlty  court  of  Monroe  connty,  to  whan  the 
petlttoi  was  addressed,  denied  the  writs 
prayed  for,  and  this  an)eal  resnlts.  The  sin- 
gle qnestUu  presented  for  review  Is  whether 
the  title  itf  the  act  amwoved  S^itember  15, 
1915  (General  Acta  1915,  p.  348),  Is  sufficient 
undw  Bectl<m  45  of  the  Gonstltntl«m,  which, 
as  here  Important,  provides  that: 

"Each  law  shall  contain  but  one  subjat^  whi<di 
shall  be  dearly  expressed  In  its  title." 

The  title  of  the  act  Is  as  follows: 
"To  abolish  the  office  of  the  count;  treasurer, 
and  to  require  that  the  county  funds  to  be  de- 
posited in  such  incorporated  national  or  state 
bsnk  in  the  several  coanties,  as  the  board  of 


revenue  or  court  oS  county  commissi  on  era  maj 
•leet,  and  to  provide  for  the  custody  of  such 
funds,  and  to  require  all  acts  required  of  the 
treasurer  to  be  performed  by  the  president  of 
the  board  of  revenue  or  county  commissioners." 

The  act's  application  is  restricted  to  those 
counties  of  the  state  of  Alabama  having  a 
populatltm  of  50,000  or  less  according  to  the 
last  federal  census  or  any  sabseqnent  federal 
census. 

[1]  Since  the  title  of  the  act  manifestly  ex- 
presses the  legislative  purpose  to  abolish  the 
office  of  county  treasurer,  the  point  of  the 
appellant's  criticism  of  this  act  Is,  In  sub- 
stance, this:  That  the  title  manifests  a  por^ 
pose  to  abolish  the  office  of  county  treasurer 
throughout  the  state;  whereas  the  body  of 
the  act  eCtects  that  purpose  In  only  a  part  of 
the  counties  of  the  state.  The  effect  of  this 
contention  Is  to  say  that  the  title  is  broader 
than  the  act  In  these  circumstances  the 
point  taken  ts  ruled  against  the  appellant  by 
the  case  of  Griffin  v.  Drennen,  146  Ala.  128, 
40  South.  1016.  a  decision  that  has  been  sub- 
sequently accepted  as  authority  on  this  point 
in  Sheffield  Oil  Co.  v.  Pool,  169  Ala.  420,  63 
South.  1027.  It  was  said  in  the  flrst-dted 
case,  quoting  from  an  early  dedslcoi: 

"When  the  subject  may  be  compreheaded  In 
the  title,  the  act  should  be  upheld." 

The  subject  of  this  act  Is  the  abolition  of 
the  office  of  county  treasarer;  and  the  title 
is  not  misleading  because  of  partial  (upon 
classification)  appllcatlffli  to  counties  in  the 
state.  That  the  act  In  Its  body  does  not  abol- 
ish that  office  in  every  county  In  Alabama 
does  not  subtract  from  the  comprehensive- 
ness of  the  title,  which  undoubtedly  Includes 
the  subject  with  which  the  act  undertakes  to 
deal.  The  writs  prayed  for  were  correctly 
denied  below ;  Monroe  county  not  having  the 
requisite  population  to  exdnde  it  from  the 
operation  of  the  act. 

Affirmed. 

ANDERSON,  a  3.,  and  SATBB  and 
OABDNEB,  JJ.,  concnr. 

On  Rehearing. 

McGLELDAN,  3.  [2. 3}  If  the  act  nnder 
c(mslderatlon  did  not  affect  the  abolition  in 
January,  1917,  of  the  office  of  county  treas- 
urer in  all  counties  ot  the  state  which  now 
have,  or  hereafter  may  have,  insulations  of 
50,000  or  less,  there  would  be  basis  for  the 
contention  that  the  act  only  operates  to  sus- 
pend the  existence  of  the  office  of  county 
treasury  in  a  county  or  counties  having  a 
population  of  60,000  or  less.  Since  the  act, 
as  noted  In  the  title,  expressly  abolishes  the 
office  In  all  counties  within  the  population 
class  therein  defined,  the  premise  for  the 
contention  indicated  Is  not  present  The  first 
section  of  the  act  provides  "that  the  office  of 
county  treasurer  is  hereby  abolished."  The 
last  section  of  the  act  provides,  after  a  gen- 
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eral  repealing  danse,  that  It  shall  not  api^y 
to  counties  having  a  population  of  S0,000  or 
more  according  to  the  present  or  the  future 
Federal  census.  The  two  provisions  of  the 
act,  when  read  In  appropriate,  necessary  re- 
lation, establish  this  as  the  legislative  In- 
tent :  That  the  office  Is  abolished  (In  Janua- 
ry, 1017}  In  all  counties  having  a  population 
of  50,000  or  less.  The  act  cannot  be  read  to 
any  other  effect  Population  Is  a  valid  ba- 
sis for  a  classification  made  In  good  faith. 
If,  i>erchance,  a  county's  population  now  be- 
low sliould  hereafter  Increase  above  50,000, 
according  to  the  federal  census,  a  question 
of  what  law  shonid  have  application  there- 
to may  arise;  but  that  question  would  not 
be  of  a  constituticmal  nature. 
The  aE^Ucatlon  for  rehearing  Is  denied. 

ANDERSON,  a  J.,  and  SAYRE  and  GARD- 
NER, JJ.,  concur. 


GILLILAND  v.  ARMSTRONG.  (8  DW.  002.) 
(Supreme  Court  of  Alabama.    April  13,  1916.) 

1.  Pbopebtt  «=99  —  Possession  —  Presump- 
tion OF  OWNESsniP. 

Hie  possession  of  real  property  raises  a 
presumption  of  ownersblp. 

[Ed.  Note.— For  other  casea,  see  Property, 
Cent.  Dig.  S  9;  I>ec.  Dig.  ^8;  Evidence, 
Cent  Dig.  i  178.] 

2.  ETIDBKCK  «=9501  —  COROLUBIVBRESS  OIT 

Pabxt. 

In  «  statutory  action  In  the  nature  of  eject- 
ment where  It  appeared  that  defendant  held 
possession  under  a  default  judgment  in  a  previ- 
ous action  against  plaintiff,  the  plaintiff,  by 
the  introduction  of  a  decree  of  the  probate  court 
authorizing  a  sale  of  the  property  by  the  tax 
collector  drawn  in  Code  form  and  redting  that 
notice  of  the  proceeding  had  been  duly  given, 
for  the  purpose  of  showing  that  defendant  claim- 
ed under  a  tax  title  and  in  onticipBtion  of  a  de- 
fense thereunder,  was  not  divested  of  the  risht 
to  show  that,  with  respect  to  tlie  recited  notice, 
the  decree  was  without  the  court's  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  IMg.  §§  244^-2443;  Dec.  Dig.  «S=3591.] 

3.  Taxation  «=»^(3)— Sale— Notice— Stat- 
ute. 

Under  Code  1007,  {  ^72,  providing  that 
notice  of  the  proceeding  to  bcU  land  for  delin- 
quent tax!;s  must  be  served  by  the  collector  by 
handing  a  copy  thereof  to  the  party  to  whom 
it  is  addressed,  or  by  leaving  a  copy  thereof  at 
his  residence  or  place  of  business,  and  must  be 
indorsed  to  show  service  or  the  reason  for  fail- 
ure to  serve,  and  that,  if  the  party  assessed  has 
died,  the  notice  must  be  served  on  a  personal 
representative,  if  a  resident  of  the  county,  the 
record,  dirrcting  a  sale  of  the  property  of  Geor- 

S*a  Armstrong,  while  importing  notice  to  her, 
view  of  her  death  before  the  decree  was  ren< 
dered,  did  not  import  notice  to  her  personal  rei>- 
rpHontfltive. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  $  1335;  Dec.  Dig.  <S=>CG8(3).] 

4.  Taxation  <8=>639—  Tax  Saix— Jubisdic- 
HON  or  Probate  Couht. 

The  power  of  the  probate  court  in  proceed- 
ings for  the  sale  of  property  for  delinquent  taxes 
is  limited  and  statutory,  and  to  sustain  its  judg- 
ment the  record,  in  the  absence  of  other  proof 
of  the  regularity  <rf  the  proceedings  that  went 


before,  should  show  the  facts  essential  to  ita 

jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  i  X302;  Dee.  Dig.  «»t»9J 
S.  Taxatxor  4=0662— Sau— Lost  Notxcs  — 

Proof. 

Where  a  notice  of  a  tax  sale  to  the  per- 
son assessed  or  his  personal  repres«ttative  has 
been  lost  or  mislaid.  It  la  competent  to  prove 
its  contents. 

[Ed.  Note.— For  other  cases,  see  Taxatioii. 
Cent  Dig.  S  1S42;  Dec.  Dig.  «=a6«2.1 

6b  Taxation  «=9788(5)— Sale— Deed  as  Eti- 

DEN  CE 

Under  Code  1007.  |  2297.  the  probata 
juke's  deed  in  a  tax  sale  is  only  "prima  facia 
evidence  Of  the  regularity  of  all  proceedings  sutn 
sequent  to  the  Judgment  recited  therein,"  and 
does  not  cure  defects  in  the  record  of  the  judg- 
ment and  its  necessary  antecedent  proceedings. 

[Ed.  Note.— For  other  eases,  see  TaxaticMi. 
Gent  Dig.  $  1561 ;  Dec.  Dig.  «=978$(5).] 

Appeal  from  Law  and  Equity  Court,  Mor- 
gan County;  Thomas  W.  Wert.  Judge. 

Statutory  ejectment  by  William  Armstrong 
against  J.  A.  Gllliland.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

Sample  ft  Ktlpatrick,  of  Gullniaii,  for  ap- 
pellant  H.  Y.  Casfaln*  of  Decatur,  for  ap- 
pelle& 

SATRE,  J.  [1,  2]  Statutory  acti<m  in  the 
nature  of  ejectment  The  property  In  suit 
was  assessed  to  Georgia  Armstr<»ig  for  taxa- 
tion In  the  year  1810.  She  was  then  in  pos- 
session, and  there  Is  no  evidence  to  contra- 
dict the  presunqitioD  of  ownership  thus 
raised.  In  November,  1010,  she  died  leaving 
plaintiff  (appellee),  her  husband,  but  no  chil- 
dren. Plaintiff  proved  these  fiicts  and  of- 
fered in  evidence  a  decree  of  the  probate 
Court  rendered  at  the  May  term,  1011,  au- 
thorizing and  directing  a  sale  of  the  proper- 
ty by  the  tax  collector,  under  the  caption 
"Geoi  C.  Hardwlck,  Tax  Collector,  v.  Arm- 
strong, Georgia,  colored."  This  decree  was 
In  Code  form,  and  contained  a  recital  that 
notice  of  the  proceeding  had  been  given  as 
required  by  law.  It  &«ems  that  plaintiff  of- 
fered the  tax  proceeding,  as  far  as  he  went, 
for  the  purpose  of  showing  that  defendant 
claimed  under  a  tax  title  and  in  anticipation 
of  a  defense  under  that  title.  In  the  further 
course  of  plalntlfTs  examination  as  a  witness 
It  appeared  that  defendant  held  possession 
under  a  default  judgment  that  had  been  re- 
covered by  GUUIand  March  23, 1014,  In  a  pre- 
vious action  brought  by  him  against  plaintiff 
here  and  his  tenants.  By  Introducing  this 
decree  evidently  plaintiff  did  not  Intend  to 
conclude  his  own  title,  nor  did  he  thereby  di- 
vest himself  of  the  right  to  show  that.  In 
respect  of  the  recited  notice,  the  decree  was 
without  the  Jurisdiction  of  the  court,  as  In 
fact  it  was  under  plaintlfTs  uncontradicted 
testimony,  unless  its  recital  of  notice  was  as 
matter  of  law  conclnsiTe  against  his  testi- 
mony. 

[3-6]  Our  opinion  is  that  in  the  circum- 
stances of  the  present  case  it  was  not  eri- 
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deuce  of  noUce  according  to  law,  tbough 
donbtless  it  would  have  been  had  the  decree 
been  rendered  in  the  lifetime  of  Georgia 
Armstrong,  against  whom  It  purported  to  be 
rendered.  Driggers  T.  Caasady,  71  Ala.  529. 
Section  2272  of  the  Code  provides  that  no- 
tice of  a  proceeding  for  the  sale  of  land  for 
dellnqnoit  taxes — 

"must  be  served  by  the  tax  collector,  or  his  depu- 
ty, by  handine  a  copy  thereof  to  the  party  to 
whom  it  is  addressed,  or  his  agent,  or  by  lenvin? 
a  copy  thereof  at  the  residence  or  place  of  busi- 
ness of  such  party,  or  his  agent;  and.  with 
his  endorsement  thereon,  showing  how  and  -whea 
BPrred,  or  If  not  served,  showing  his  reasons  for 
not  serving  the  same ;  it  must  be  by  the  collec- 
tor, or  his  depaty,  returned  Into  court  on  or  be- 
fore the  first  day  of  the  next  term  thereof.  If 
the  party  against  whom  soch  assessment  was 
made  has  nnce  died,  and  letters  testamentary 
or  of  administration  have  been  granted  upon  his 
estate,  such  notice  must,  in  Bke  manner,  be 
served  on  his  perstnal  representadTe,  if  a  resi- 
dent of  the  county." 

Plaintiff  resided  in  the  connty,  and  bad 
taken  out  letters  of  administration  on  the 
estate  of  his  wife.  The  tax  collector's  return 
on  the  notice  was  not  offered  In  evidence.  It 
will  be  observed  that  the  presumption  of 
notice  arises,  not  by  virtue  of  the  statute,  but 
from  the  recital  of  the  decree.  Underlying 
the  entire  proceeding  was  the  fact  that  the 
power  of  the  probate  court  In  proceedings 
for  the  sale  of  property  for  taxes  was  limit- 
ed and  statutory,  and  on  familiar  principle, 
to  sustain  Its  Judgment,  the  record,  in  the  ab- 
sence of  other  proof  of  the  regularity  of  the 
proceedings  that  went  before,  should  have 
shown  the  facts  essential  to  the  exercise  of 
Its  Jurisdiction.  Carlisle  v.  Watts,  78  Ala. 
456;  Johnson  v.  Harper,  107  Ala.  706,  18 
South,  198.  The  record  had  its  beginning 
In  the  tax  collector's  book.  Assuming  that 
"Oeo."  In  the  advertisement  of  sale  may  be 
allowed  to  stand  for  "Georgia,"  the  name  of 
the  owner  to  whom  the  property  was  as- 
sessed, though  we  are  not  at  all  satisfied  vrlth 
the  propriety  of  the  assumption,  the  record 
showed  a  proceeding  from  t>eginnlog  to  end 
agninst  Geoigia  Armstrong.  The  decree  must 
be  read  with  reference  to  the  rest  of  the  rec- 
ord. So  read.  It  imports  notice  to  Georgia 
Armstrong.  But  it  cannot  be  sustained  as  a 
decree  against  her,  for  the  very  good  reason 
that  she  died  months  before  the  decree  was 
rendered.  When  she  died  the  liability  for 
taxes  shifted  along  with  the  descent  of  the 
prt^erty  to  her  heir  or  personal  representa- 
tive. To  meet  this  situation  the  statute  pro- 
vides that  notice  must  be  served  on  the  own- 
er's personal  r^resentative.  If  a  resident  of 
the  county,  as  was  the  case  here,  and  bo  It 
follows  a  new  element  might  have  been  intro- 
duced and  a  new  meaning  given  to  the  decree 
by  proof  of  the  original  of  a  notice  to  plaintiff 
as  the  personal  representative  of  deccii^^ed, 
or,  If  such  notice  bad  been  lost  or  mislaid,  it 
would  have  been  competent  to  prove  Its  con- 
tents. McOee  T.  Fleming,  82  Ala.  276,  3 
South.  1. 


[6]  As  for  the  probate  Judge's  deed,  intro- 
duced by  defendant,  it  was  only  "prima  fade 
evidence  of  the  regularity  of  all  proceedings 
subsequent  to  the  Judgment  recited  therein." 
Code,  {  2297.  It  did  not  cure  defects  In  the 
record  of  the  Judgment  and  Its  necessary  an- 
tecedent proceedings.  In  the  presence  of  the 
undisputed  proof  of  Georgia  Armstrong's 
death  prior  to  the  decree,  and  In  the  absence 
of  record  evidence  showing  service  of  notice 
on  plaintiff  as  administrator  of  her  estate  or 
a  recital  of  notice  In  that  particular  form.  It 
did  not  appear  that  the  court  had  Jurisdic- 
tion to  render  a  decree  binding  upon  plain- 
tiff, and  he  was  entitled  to  Judgmoit  with- 
out regard  to  the  mling  which  exdaded  the 
deed. 

Affirmed. 

ANDEU80N,  G.  7..  and  UcOLELLAN  tsd 
QABDNEB.  J3^  concur. 


SOXfTHERN  BY.  00.  r.  FRIGKS. 
(8  Dir.  846.) 

{Supreme  Court  of  Alabama.    April  20,  1918.) 

1.  RAILBOADS  ^=^94(6)  —  INJITBIBS  TO  PUB- 

soNB  ON  TBAOK0— Complaint  —  OonsTBPo- 

TION. 

In  an  action  for  the  death  of  one  run  down 
by  train  on  a  side  track,  the  complaint,  alleging 
that  the  place  where  deceased  was  run  over  and 
killed  was  me  where  people  traveling  along  the 
track  wore  wont  to  pass  in  great  numbers,  which 
was  known  by  the  agents  and  servants  of  the  de- 
fendant, who  knew  that  plaintiefs  intestate  was 
going  to  be  in  sudi  place,  and  that  defendant's 
servants  willfully,  wantonly,  and  Intentionally 
backed  a  car  on  the  side  track  at  a  higb  and 
dangerous  speed,  without  giving  any  woming, 
runuine  over  and  killing  plaintiETs  intestate, 
charged  wantonness,  and  defendant  could  qot 
have  been  misled  into  believing  that  simple  neg- 
ligence was  charged. 

Old.  Note.— For  otber  cases,  see  Bailroads, 
Cent  Dig.  S  1338;  Dee.  Dig.  «S9384(6).] 

2.  NEGHOENOe  «g=»100  —  Tbial  «=a251(8)  — 
COHPABATIVU  NEQUaENCS— APPLXOABIZJTY 
OF  iNSTBUCnONS. 

Where  the  complaint  diargad  wantonness, 

contributory  negligence  is  no  defense,  and 
charges  on  that  issue  should  be  refused. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  g  85;  Dec.  Dig.  ^100;  Trial,  Cent. 
Dig.  g  5ya ;  Dec  Dig.  'S=92i>l(iij.J 

3.  E}vii}SNOB  «s»123(U)— WrmrsBBB  ^=»389— 
iKFKACHiaiKT— Right  to  Iufeaoh. 

In  an  acti<m  for  the  running  down  of  plain- 
tiffs intestate,  the  engineer  in  charge  of  the 
train  cannot  be  impenclicd  by  proof  that  shortly 
after  the  accident  he  stated  that  deceased  ought 
to  have  been  Idlled,  as  be  should  not  have  been 
on  the  track,  for  the  statement  was  not  part  of 
the  res  gestae,  and  so  was  not  admissible  as 
against  the  railroad  company,  and,  though  the 
eujgineer  denied  making  it,  it  could  not  oe  re^ 
ceived. 

[Ed.  Note.— For  otber  casea,  see  Evidence, 
C«ut.  Die.  I  866;  Dec  Dig.  ^123ai>;  Wlt- 
nemes.  C^t  Dig.  H  1243-1246;  Dec.  Dig.  «=» 

OOV.J 
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4.  EriDXiroB  «=»123(11)  —  Adhissionb  bt 

AoBNT— Res  Gkotje. 

An  agent  cannot  bind  his  principal  by  ad- 
miflsion  relating  to  bygone  transactions,  there- 
fore statements  made  by  those  in  charge  of  the 
train  which  ran  down  plaintiff's  intestate,  some 
time  after  the  accident,  are  inadmissible  as  ad- 
miaaloua  not  belay  part      the  res  gestn. 

[Bd.  Note.— For  othet  cases,  see  Bridence, 
Cent  Dig.  |  365;  Dec;  Dig.  «s»mai).] 

Appeal  from  Clronlt  Court,  Jackson  Coun- 
ty ;  W.  W.  Haralson,  Judge. 

Action  by  Mrs.  Mary  Pricks,  adminlstra- 
Irix,  against  tlie  Southern  Railway  Company. 
From  a  judgment  for  plaintlir,  defendant  ap- 
peals. Reversed  and  remanded. 

Lawrence  B.  Brown,  <tf  Soottsboro,  for  ap- 
pellanL  Mllo  Moody,  of  Bcotteboro,  and  B. 
li.  Slnnott,  of  Blrmlngbam,  for  appellee. 

IfATFlRI/D.  J.  This  is  an  action  under 
the  homicide  statute,  to  recover  damages  of 
the  defendant  for  the  wrongful  death  of  ap- 
pellee's Intestate.  The  intestate  was  killed 
by  one  of  the  appellant's  freight  trains  in 
the  town  of  tScottsboro,  Ala.  The  train 
which  killed  him  was  backing  on  a  Klde 
track,  for  the  purpose  of  leaving  a  tank  of 
oil  which  was  consigned  to  that  station.  In- 
testate was  the  agent  of  the  oil  company, 
the  consignee  of  the  tank  of  oil  being  de- 
IVvered  by  the  railroad,  and  was  on  the  track 
for  the  purpose  of  designating  the  point  on 
the  side  track  at  which  the  tank  should  be 
left,  so  that  the  oil  could  be  stored  In  the 
tanks  of  the  consignee.  It  was  a  disputed 
questl<xi,  made  so  by  botti  the  pleading  and 
the  proof,  whether  he  was  thus  on  the  side 
track  with  the  knowledge,  consent,  or  re- 
quest of  the  railroad  company.  This  fact, 
of  course,  is  an  element  to  be  considered  in 
determining  the  duty  which  the  defendant 
owed  the  intestate,  and  whether  the  handling 
and  movement  of  the  train  on  the  occasion 
in  question  was  negligent  or  wanton.  It  was 
also  made  a  disputed  question  by  the  plead- 
ing and  the  proof  whether  the  side  track  of 
the  railroad  at  the  place  of  the  injury  was 
so  used  by  the  public,  by  such  numbers  and 
with  such  frequency,  as  to  Impose  on  the  de- 
fendant the  duty  of  keeping  a  lookout  for 
trespassers  on  the  .track  at  the  point  of  the 
collision  with  intestate.  This  fact  of  fre- 
quent use,  by  great  numbers  of  pedestrians, 
of  parts  of  railroad  tracl^a  in  populous  dis- 
tricts, is  an  element  which  may  enter  Into 
the  question  whether  the  handling  and  move- 
ment of  trains  at  such  used  points  Is  neg- 
ligent or  wanton ;  and  this,  even  though  the 
persons  so  using  the  track  may  be  trespass- 
ers. 

[1]  The  case  was  tried  on  one  count  only, 
which  was  Intended  by  the  pleader,  and 
treated  by  the  trial  court,  to  state  a  case  of 
wantonness  or  willful  injury.  It  was  demur- 
red to  by  the  defendant,  and  a  great  number 
of  grounds  were  assigned.    Those  chiefly 


(Ala. 

Insisted  upon  are  to  the  effect  that  the  count 
was  treated  and  Intended  as  a  count  for  wan- 
tonness or  willful  injury,  yet  the  facta  al- 
leged showed  at  best  only  simple  negligence. 
The  count  is  not  as  certain  in  this  respect 
as  It  could  be  made ;  but  we  deem  it  reason- 
ably certain  In  stating  a  cause  of  actioa  as 
for  wanton  or  willful  Injury.  It  alleges  tlie 
facts  that  the  Intestate  was  on  the  track 
with  the  knowledge  and  consent  of  the  de- 
fendant's agents,  and  that  with  such  knowl- 
edge of  intestate's  danger  and  peril  they  did 
the  acts  alleged.  In  a  wanton  or  willful  man- 
ner, which  proximately  resulted  in  the  in- 
juries complained  <tf.  It  contains,  among 
others,  the  following  allegations  at  tut,  and 
conclusions: 

"The  plaintiff  alleges  that  at  the  time  and 
place  where  her  intestate  was  so  run  over  and 
killed  was  a  place  of  great  frequency  of  travel 
by  the  public  where  people  traveling  aloog  said 
track  were  wont  to  be  passing  In  great  numbers, 
known  by  the  agents  and  servants  of  the  defend- 
ant, and,  knowing  that  plalntifTs  intestate  was 
going  to  be  at  such  place  to  show  said  servants 
where  to  place  said  oil  car,  willfully,  wantonly, 
or  intentionally  backed  a  car  or  train  of  cars 
back  in  on  said  side  trade  at  a  high  and  dancer- 
ous  rate  of  speed,  without  giving  any  warning 
by  ringing  the  bell  or  blowing  the  whistle  or 
other  Bignal  of  intention  to  back  In  on  said  side 
track,  and,  without  having  aoy  one  at  said  point 
or  on  the  rear  of  the  train  as  it  came  baoE  to 
give  warning  of  its  approach,  ran  against  or 
over  plaintifTs  intestate  and  killed  him,  as  a 
proximate  consequence  of  said  wantonness  <rf 
said  servants  and  agents  of  defnidanL" 

[2]  This  we  hcAd  to  be  sufficient,  un^  our 
liberal  rules  of  pleading,  to  charge  wanton- 
ness ;  and*  there  being  no  attempt  to  charge 
simple  negligence,  tlie  defendant  oould  not 
be,  and  was  not^  misled  as  to  Its  defeases 
to  such  count.  The  pleas  ot  oontributoir 
negligence  were  therefore  not  araillng  or 
appropriate  to  this  count;  and.  as  it  was 
the  sole  count  on  which  trial  was  bad,  the 
court  properly  refused  to  instmct  the  jury  as 
to  the  doctrine  of  ontributory  negligence. 

Other  charges  were  pn^terly  refused  to  the 
defendant,  because  they  were  calculated  to 
mislead  the  jury  as  to  whether  or  not  con- 
tributory negligence  would  be  arailing  as  a 
defense.  ■ 

The  proposltl<»is  of  law  announced  above 
in  this  oplnim  have  been  so  frequently  reaf- 
firmed that  It  is  both  useless  and  a  waste  of 
time  and  qpace  to  dte  the  dedstons. 

[3]  TbB  case  must  be  reversedt  however, 
because  of  rulings  adverse  to  the  defendant 
In  allowing  the  plaintiff,  over  the  defend- 
ant's protest,  to  prove  the  dedaratloDs  <tf 
the  engineer,  made  some  time  after  the  in- 
jury, which  declarations  were  not  a  part  of 
the  res  gestee,  and  were  therefore  not  admis- 
sible against  his  principal,  this  defendant 
One  of  the  redtala  of  the  bill  of  ezcqitloiui 
as  to  such  rulings  la  as  fonovn: 

"Nute  Bell,  witness  for  the  plaintiff,  testified 
on  rebuttal  as  follows:  'Just  after  tne  occur- 
rence I  detailed  on  the  stand  Utis  morning,  when 
this  man  was  run  over,  I  saw  the  engineer  of 
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the  tT&in.  He  waa  folnK  back  down  to  the  train, 
SoiniT  back  down  to  me  englnaw  He  waa  fnwt 
paaeing  mc  talking  to  tbe  railroad  men.'  Flkin- 
tilTs  counael  then  asked  the  witness  this  quea- 
tion:  'Did  he  make  this  remark  on  the  occasion 
that  day:  "Damn  mm  I  be  ought  to  have  been  run 
oTcr ;  hft  ought  not  to  have  been  on  the  track." ' 
Defimdant'a  counsel  objected  to  the  queation, 
on  tbe  ground  that  it  was  immaterial,  irreleyant, 
incompetent,  and  illegal  and  hearsay  evidence, 
and  not  a  purt  of  the  rea  geatK^and  not  asked 
according  to  tbe  predicate  laid.  The  court  over- 
ruled the  objection,  and  defendant's  counsel 
duly  excepted.  The  witness  answered:  'Yes,  tir, 
I  heard  him  say  "Damn  him  I  he  ought  to  hare 
been  killed ;  he  ought  not  to  have  been  on  the 
track."  * " 

The  predicate  laid  for  this  evidence  was  as 
ftdlows: 

"Tlie  plaintiiTs  attornej;  then  asked  the  wit- 
ness (engineer)  this  question:  'After  that  man 
waa  run  down  and  after  you  got  on  your  engine 
a  few  minatea  afterwards,  didn't  you  say  to 
some  brakeman  on  your  train,  and  u  tbe  bear- 
ing of  Nute  Bell,  make  the  remark  that  "Damn 
bim!  he  ought  to  have  been  killed^*  he  ought 
not  to  have  been  on  tbe  track?" '  Defendanf  s 
counsel  objected  to  the  question  for  the  reason 
that  not  sufficient  predicate  bad  been  laid ;  tbat 
it  called  for  Immaterial  testimony,  and  was  an 
attempt  to  prove  the  remark  of  the  engineer  and 
not  a  part  of  the  res  gests.  TTie  court  overmled 
tbe  objection,  and  the  defendant's  counsel  duly 
enxpted  to  the  ruling  of  the  court  Witneaa 
answered,  'No,  sir;  I  did  not  make  that  remark.' 
The  defendant's  counsel  moved  to  exclude  the' 
answer  on  the  same  ground  assigned  to  tbe  ques- 
tioo.  Tbe  court  overruled  the  motion,  and  per- 
mitted tiie  answer  In  evidence,  and  the  defiend- 
ant'a  counsel  duly  excepted." 

[4]  The  trial  court  probably  allowed  this 
evidence  on  the  theoi7  tbat  it  was  competent 
to  impeach  or  discredit  the  witness  of  the 
defendant,  by  showing  contradictory  state- 
ments. This  theory  fails,  however,  for  the 
reason  that  if  the  witness  had  In  fact  de- 
clared on  the  time  and  occasion  Inqnlred 
about,  what  the  plaintiff's  witness  says  he 
did,  it  would  not  be  admissible  or  comt>etent 
against  his  principal,  this  defendant.  If  the 
witness  bad  been  on  trial,  and  his  anlmns  or 
feeling  toward  the  deceased,  living  or  dead, 
bad  been  the  subject  of  Inquiry,  his  declara- 
tions as  to  such  matters  might  be  admissible. 
The  mle  in  such  cases  was  stated  by  this 
court  In  the  case  of  Smith  v.  State,  1S3  Ala. 
10,  62  South.  864.  The  distinction  Is  that  the 
declarant  is  not  here  on  trial,  and  tbat  tbe 
def«idant  is  not  responsible  for,  and  cannot 
ccmtrol,  his  words  or  actions,  except  as  and 
when  he  is  In  the  discharge  of  his  dntles, 
and  when  they  form  a  part  of  the  res  gestse. 
The  rule  in  cases  like  the  one  before  us  is 
probably  best  stated  In  Hawk's  Case,  72  Ala. 
112,  47  Am.  Bflp.  408.  In  that  case  it  Is 
Bald: 

''Hie  cAjection  interposed  to  the  testimony  of 
the  witness  Allison  should  have  been  fiugtained. 
His  witness  was  permitted  to  testify  to  the 
iury  that  *a  few  minutes  after  the  plaintiff  had 
been  hurt,  the  conductor  asked  the  engineer 
why  he  did  not  respmd  to  the  bell  call ;  and  the 


engineer  answered  tbat  he  did  respond  to  ail 
the  b^  calls  he  heard.'  To  the  admlsaion 
tills  evidence  the  defendant  daly  excepted.  Tbe 
rule  is  well  estebliabed  that  it  is  not  within  tbe 
scope  of  an  agent's  authority  to  bind  bis  prin- 
cipal by  admisaions  having  reference  to  bygone 
transactions.  T^e  only  ground  upon  which  the 
admissibility  of  an  agent's  declarations  can  he 
justiSed  is  that  they  must  have  been  made  while 
In  the  discharge  of  his  duties  as  agent,  and  be  so 
closely  connected  with  the  main  transaction  in 
Issue  as  to  constitute  a  part  of  tbe  res  gests. 
Mobile  &  Mont.  B.  B.  Co.  t.  Ashcraft,  48  Ala. 
15;  T&nner's  Ex'r  t.  U  &  N.  R.  B,  Co.,  60 
Ala.  621 ;  Robinson  v.  Fitchburg  ft  W.  R.  R. 
Co.,  7  Gray  (Mass.)  92:  Baldwin  v.  Ashby,  54 
Ala.  82;  1  Brick.  Dig.  P-  63,  SS  160-162.. 
*  •  *  In  Luby  v.  Hudson  River  R.  R.  Co.,  17 
N.  Y.  131,  supra,  the  declarations  of  the  driver 
of  a  street  car,  made  after  an  accident  had  oc- 
curred and  the  car  had  been  stopped,  but  before 
he  had  left  it  to  the  effect  that  he  could  not 
stop  tbe  car  because  the  brakes  were  out  of 
order,  were  ruled  to  be  mere  liearsay  and  inad- 
missible. In  Adams  v.  Hannibal,  etc.,  R.  R.  Co., 
74  Mo.  653.  B.  c.  41  Amer.  Rep.  333,  tbe  court 
for  a  like  reason,  ex(duded  the  declarations  of 
tbe  engineer  and  fireman  of  the  train,  made  im- 
mediately after  tbe  deceased  was  strudc  and  the 
train  was  stopped,  showing  that  the  accident 
was  occasioned  by  tbe  negligence  of  the  engi- 
neer. The  case  is  clearly  analogous  to  the  nrcs- 
ent  one,  and  the  -views  of  the  court,  after  a 
clear  and  instmctlTe  review  of  the  cases,  fully 
accord  with  tbe  condusfon  readied  by  ns,  and 
the  reason  upon  which  tbat  conclusion  Is  based. 
Our  conclusion  is  tbat  the  declarations  of  the 
conductor  and  engineer  cannot  under  a  proper 
application  of  these  principles,  be  regarded  as 
a  part  of  the  res  gestie  of  uie  accident  resulting 
In  the  injury  to  plaintiff,  ^e  time— *a  few 
minutes'— ^oes  not  appear  to  be  so  proximate  to 
the  main  transaction,  nor  are  the  declarations 
made  otherwise  so  closely  connected  with  it,  as 
an  eluddating  drenmstanoe,  as  to  justly  author* 
ize  the  owdusion  tbat  they  are  not  merely  nar- 
rative of  a  past  occurrence,  which  at  the  mo- 
ment was  finished  and  complete.  Thompson  on 
Carriers  of  Passengers,  pp.  567-8.'* 

Dedaratlon  of  a  ibeman  to  the  engliieer. 
Immediately  after  mnnlng  the  engine  over  a 
mule,  "Yon  knocked  one  ott  <m  this  aide," 
la  not  admissible  against  their  prlndpal,  un- 
less it  was  a  part  of  the  res  gestse.  Rail- 
road Co.  T.  SIstmnk,  85  Ala.  863,  5  Soath.  70. 

Afleuts  or  officers  of  companies  cannot  bind 
such  companies  by  admissions  or  declara- 
tions as  to  past  transacdon.  Railroad  Co. 
T.  Davis,  01  Ala.  621,  8  South.  S49;  Rail- 
road Co.  T.  Gogsbill,  86  Ala.  466, 5  South.  188; 
Railroad  Ca  t.  Carl,  91  Ala.  272,  9  South. 
834;  Danner  T.  Stonewall  Co.,  77  Ala.  184. 

Declarations  of  a  depot  agent  that  plain- 
tiff's goods  were  burned  up  in  tbe  car  are  not 
admlssiUe  against  the  agent's  prlndpal, 
when  sued  tor  tba  goods.  Railroad  Oa  t. 
Carl,  snpra. 

For  the  error  Indicated,  the  judgment 
must  be  rerersed,  and  the  cause  rcinanded. 

Reversed  and  remanded. 

ANDERSON,  C.  J.,  and  SOMERTILUB 
and  THOMAS,  JJ.,  concur. 
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BNSIiBT  MOTOR  CO.  v.  O'REAB,  County 

Treasurer.  (6  Div.  263.) 
(Suprona  Court  of  Alabama.   April  20,  1916.) 

1.  CouNTiEB  €=9l49--LiABiLrrT  FOB  Claims. 

No  officer  can  charge  a  county  with  the 
payment  of  nny  claim  dne  him,  however  meri- 
torious, or  whatever  benrfit  the  county  may  have 
derived  therefrom,  unless  expressly  or  by  neces- 
sary implication  authoi-ized  by  law,  the  policy 
of  the  state  being  to  remove  liability  on  any 
account  except  as  it  iB  expressed  or  implied  by 
statute. 

£Ed.  Note.— For  other  cases,  see  Counties, 
peat  Dig.  {  214 ;  Dec.  Big.  «»149.] 

2.  OouiTTiBs  «=>14&— LiABiLrrr  fob  Claims. 

The  power  of  the  board  of  revenue  or  court 
of  county  commissioners  to  expend  funds  is  not 
confined  strictly  to  claims  enumerated  by  stat- 
ute. 

[Ed.  Note.— Fot  other  eases,  see  Counties, 
Cent  Dig.  g  214;  Dec.  Dig.  «=>149.] 

5,  CouNTiss  «=»113(1)— Functions  of  Oom- 

UISaiONEBB  AND  BoaKDS  OF  ReTBNUB— DlS- 
OBETION. 

In  performing  their  statutory  duties  in  the 
location,  erection,  repair,  removal,  or  furnish- 
ing of  the  county  buudings,  bridges,  and  roads, 
the  county  commissioners  or  boards  of  revenue 
exercise  a  function  that  is  quasi  legislative,  and 
have  a  discretion  that  cannot  be  exercised  for 
them  by  any  other  officer,  or  directed  by  any 
court,  except  when  their  acts  are  frauduluit. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  §8  174, 176;  Dec  Dig.  «=»113(U.] 

4.  Counties  4=s>113(1)  —  ConasszoNEBS' 
coubt— powxb  to  pubohasx  autoxobzlb— 
Statute. 

Under  Gen.  Acts  1916,  pp.  673-875,  |§  I, 

6,  9,  vesting  courts  of  county  commissions  or 
boaras  of  revenue  with  general  superintendence 
over  the  roads  and  bridges  of  their  respective 
counties,  the  commissioners*  court  of  a  county 
has  authority  to  purchase  and  maintain  an  au- 
tomobile for  use  in  maintaining  and  inspecting 
the  roads  and  bridges  of  the  county,  and,  a  prop- 
er warrant  having  issued  therefor,  such  warrant 
should  be  duly  registered  and  paid  by  the  county 
treasurer,  as  required  by  law. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  §§  1T4,  178 ;  Dec.  Dig.  *»113fl).] 

Appeal  from  Ijiw  and  Equity  Court,  Walk- 
er County;  T.  L.  Sowell,  Judge. 

Mandamus  by  the  Eusley  Motor  Compa- 
ny against  Calne  O'Kear,  as  Treasurer  of 
Walker  County.  From  a  decree  denying  the 
writ,  petitioner  appeals.  Reversed  and  re- 
manded. 

Bnrgln,  Jenkins  &  Brown,  of  Birmingham, 
and  Finch  &  Pennington,  of  Jasper,  for  ap- 
pellant. Lacy  &  Lacy»  of  Jasper,  for  ap- 
pellee. 

THOMAS,  J.  [1]  This  court  bas  held  that 
counties  are  governmental  agencies  of  the 
state;  and  the  board  of  revenue  or  commis- 
sioners' court  Is  Invested  with  large  powers 
In  the  conduct  of  the  business  affairs  of  the 
county.  The  county  Is  liable  for  those  claims 
only  which  the  law  imposes  or  authorizes  to 
be  contracted. 

"No  officer  can  charge  the  county  with  the 
payment  of  any  claim  due  him,  however  merito- 
rious or  whatever  benefit  the  county  may  have 


derived  therefrom,  unless  expressly  oi  by  neces- 
sary implication  authorized  by  law." 

Without  regard  to  any  liability  of  the 
county  at  common  law,  the  policy  hi  this 
state  is  to  remove  llnbiUty  on  any  account 
except  as  It  Is  expressed  or  implied  by  stat- 
ute. Mobile  v.  Drago,  172  Ala.  155,  50  South. 
995;  Naftel  r,  M(»itgomery  Co.,  127  Ala.  5(i3, 
29  South.  29;  Jack  r.  Moore,  66  Ala.  1S4; 
Simpson  T.  Lauderdale  Co.,  66  Ala.  61 ;  Po> 
sey  T.  Mobile  Co.,  50  Ala.  6;  MitcfaeU  t. 
Tallapoosa  Co.,  30  Ala.  130;  Van  Eppes  t. 
Comm.  Court,  25  Ala.  460;  Barbour  Co.  t. 
Horn,  48  Ala.  649;  Barbour  Col  t.  Brun* 
son,  36  Ala.  362  ;  2  Kent,  274. 

[2]  It  must  not  be  understood  that  the 
power  of  the  board  of  revenue  or  court  of 
county  commissioners  to  lexpend  funds  is 
confined  only  to  claims  raiumerated  In  the 
statute;  nor  can  it  be  reasonably  insisted 
that  no  other  claims  than  such  as  are  "enu- 
merated" can  be  charged  upon  the  county. 
Ja<i  T.  Moore,  supra ;  Gunter  et  aL  v.  Haok- 
worth  et  al.,  182  Ala.  206,  62  South.  101 ;  Mo- 
bile V.  Williams.  180  Ala.  639,  61  South.  963; 
B.  E.  L.  &  P.  Co.  v.  City  of  Montgomery,  U4 
Ala.  438,  21  South.  960;  AUen  v.  La  Fayette, 
89  Ala.  641,  8  South.  30,  9  L.  R.  A.  497.  In 
■Montgomery  County  v.  Pruett,  175  Ala.  301, 
57  South.  823,  it  is  made  dear  that  no  con- 
tract can  be  implied  against  a  county  unless 
It  is  one  which  the  coun^  is  empowered  by 
law  to  make.  In  Board  of  Revenue  of  Cov- 
ington Connty  v.  Merrill,  68  South.  071,  the 
court  said : 

"Incidental  to  the  power  to  build  roads,  bridge 
es,  jails,  hospitals,  and  courthouses  is  the  im- 
plied power  in  the  board  or  court  to  properly 
inform  themselves  and  to  protect  the  county  by 
the  employmmt  of  engineers  and  arehitects  ac- 
customed to  such  construction,  that  the  needed 
faculty  may  be  the  better  constructed  and  adapt- 
ed and  the  general  jnihlie  thus  the  better  serv^ 
ed.  Smith  T.  McCntchen,  146  Ala.  4S5  [41 
South.  619]." 

[S]  In  the  location,  erection,  repair,  or  re- 
moval, or  in  the  furnishing  of  the  county's 
buildings,  bridges,  and  roads,  the  court  of 
county  commissioners  or  board  of  revenue 
hare  a  discretion  that  cannot  be  exercised 
for  them  by  any  other  county  official,  or  di- 
rected by  any  court,  except  only  when  their 
acts  are  such  as  amount  to  fraud,  corruption, 
or  unfair  dealing.  In  the  performance  of 
these  statutory  duties,  boards  of  revenue  and 
courts  of  county  commissioners  exercise  a 
function  that  is  quasi  legislative.  Matkln  r. 
Marengo  Ca,  137  Ala.  155,  34  South.  171; 
Board  of  Revenue  of  Covington  Co.  v.  Mer- 
rill, supra ;  Talley  v.  JaCkson  Co.,  175  Ala. 
644,  39  South.  167;  Entaw  t.  Coleman,  189 
Ala.  164,  66  South.  464;  Comm's  Court  v. 
Hearne,  59  Ala.  371 ;  Askew  v.  Hale  Co.,  54 
Ala.  639,  25  Am.  Rep.  730 ;  Parnell  v.  Comm's 
Court,  34  Ala.  278 ;  Comm's  Court  v.  Bowie, 
34  Ala.  461 ;  Moore  v.  Hancock,  11  Ala.  245. 
In  Town  of  Sutaw  t.  Coleman,  supra,  thli 
court  said: 


4s»For  other  cases      satne  tepto  and  KBT-NUMBBR  la  all  Ksy-Numbared  Dlgasts  and  Indcxsa 
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"We  are  not  dealing  with  any  qaeadon  of  tbe 
adTisabilitr  of  what  the  etHnmiBdonera  have 
done.  There  is  no  diarf e  of  fraud,  corruption, 
or  unfair  dealing,  and,  in  the  abaeace  of  aonte 
Bucb  charge,  this  court  ia  coounitted  to  the  doc- 
trine that  in  no  case  invt^ving  the  aercise  of 
discretionary  power  by  the  court  of  county  eom- 
missiwen  will  their  action  be  controlled  by  any 
judicial  tribonaL" 

[4]  Tb9  contention  of  aro^Uant  Is  that  the 
antbority  to  purchase  an  aut(HnobUe  and  to 
i"ii1ntajln  it  is  by  implication  given  the  cont* 
mlsaionerg'  court  by  the  act  of  1916.  Gen. 
Acts  1910.  p.  678.  Section  1  of  said  act  is 
as  follows! 

"That  the  courts  of  county  commiBsionere, 
boards  of  revenue,  or  other  like  governing  bodies 
of  the  several  counties  of  this  state  are  invested 
with  a  general  superintendence  of  the  public 
roads,  bridges  and  terries  within  their  respec- 
tive counties,  and  may  establish  new,  and  diange 
and  ifiscontinne  old,  roads,  bridges  and  ferries 
of  thtir  respective  counties  so  as  to  render  trav- 
el over  the  same  as  safe  and  eonvMuent  as  prac- 
ticable. To  this  end  they  are  given  legislative, 
judicial  and  executive  powers,  except  as  limited 
herein.  Courts  of  county  commissioners,  boards 
of  revalue  or  courts  of  like  jurisdiction  are 
courts  of  unlimited  jurisdiction  and  powers  as 
to  the  construction,  maintenance  and  improve- 
ment of  the  public  roads,  bridges  and  ferries  in 
their  respective  counties,  except  as  their  juris- 
diction or  powers  may  be  limited  by  the  local  or 
special  statutes  of  the  state.  They  may  eatab- 
hsh,  promulgate  and  enforce  rules  and  regula- 
timu,  make  and  enter  into  sach  contracts  as 
may  M  necenary.  or  as  may  be  deemed  neces- 
sary or  advisable  by  such  courts  or  bMrds,  to 
build,  construct,  make,  improve  and  maintain 
a  good  system  of  public  roads,  bridges  and  fer- 
ries in  uieir  respective  counties,  and  regulate 
the  use  thereof;  bnt  no  contract  for  the  con- 
struction or  repair  of  any  pul^c  road,  bridge  or 
bridges  shflJl  be  made  where  the  payment  of  the 
contract  price  for  sach  work  shall  extend  over 
a  period  of  more  than  ten  years.  Provided, 
however,  that  nothing  in  this  act  shall  be  con- 
strued to  authorize  the  courts  of  county  commis- 
sioners, boards  of  revenue,  or  other  like  govern- 
ing bodies  of  the  several  counties  to  eatablish, 

Eromulgate  or  enforce  any  rules,  regulations  or 
iwB  which  may  he  in  conflict  with  a  local  or 
•pedal  law  providing  fin-  the  working,  mainte- 
nance, change,  discontinuance  or  improvement 
of  the  public  roada,  bridges  or  ferries  of  such 
county,  now  in  force  or  which  may  hereafter 
be  enacted." 

The  power  of  eminent  domain  Is  given  in 
section  5;  and  by  section  9  the  convicts  of 
any  county  or  municipality  may  be  used  In 
such  work  under  tbe  direction  of  the  court 
of  county  cfHumlssionera  or  board  of  revenue, 
either  in  the  actual  construction  ot  roads,  or 
In  quarries,  gravel  pits,  or  any  plant  used 
for  the  production  of  road  material.  And 
for  the  purpose  of  maintenance  there  is  con- 
ferred on  such  boards  or  courts  the  right  to 
Impose  tolls  npon  owners  of  vehicles,  wIQi 
permission  to  establish,  construct,  and  main- 
tain any  road,  street,  or  bridge  within  the 
corporate  limits  of  any  mnntcipaUty.  Sec- 
tions 18,  18^. 

It  ia  thus  apparent  that  the  statute  Invest- 
ed In  courts  of  county  commissioners  or 
boards  of  revenue  general  superintendence 
over  the  roads  and  bridges  of  the  respective 
counties,  and  that  In  the  construction,  main- 
tenance and  ImproTement  of  roads  and 
7180.-15 


bridges  unlimited  jurisdiction  and  power  Is 
given,  except  only  as  It  may  be  limited  by  the 
local  or  special  statutes  of  force  in  the 
county.  Such  courts  or  boards  may  estab- 
lish, promulgate  and  enforce  rules  and  regu- 
lations, make  and  enter  Into  sucdi  contracts 
as  may  be  necessary,  or  as  may  by  such 
courts  or  boards  be  deemed  necessary  or  ad- 
visable, to  build,  construct,  work.  Improve 
and  maintain  a  good  system  of  public  roads, 
bridges  and  ferries  In  their  respective  coun- 
ties. Acts  1915,  p.  573,  {  1.  This  power  is 
to  be  exercised  by  such  courts  or  boards  as 
deemed  necessary  or  advisable  for  tlie  pub- 
lic weal,  and  cannot  be  exercised  for  them, 
nor  can  their  exercise  thereof  be  restrained 
or  reviewed,  unless  it  has  been  In  a  fraudu- 
lent, corrupt,  or  unfair  conduct  of  the  busi- 
ness of  the  county. 

With  tbe  more  recent  demands  for  better 
roads  and  more  secure  bridges  and  ferries  in 
all  sections  of  the  country — in  the  rural  or 
country  districts,  and  often  at  points  remote 
from  the  county  site  or  marltet  places,  as 
well  as  in  urban  localities — greater  engineer- 
Ing  skill  and  Improved  machinery  and  facul- 
ties are  necessary,  in  the  constructitn  and 
maintenance  of  these  public  agencies.  If  a 
board  of  revenue  or  court  of  county  commis- 
sioners may  employ  skilled  architects  to 
make  plans  for  county  ferries,  bridges,  and 
buildings,  It  may  provide  for  like  superin- 
tendence and  inspection.  So  also,  if  the 
necessary  material,  equipment,  and  labor, 
for  the  proper  construction  and  maintenance 
of  the  public  roads,  bridges,  and  ferries  may 
be  purchased  or  engaged,  and  the  services 
of  a  competent  engineer  or  inspector  are  re- 
quired to  construct  or  supervise  such  pub- 
lic Improvements,  there  can  be  no  doubt  of 
tbe  right  to  contract  therefor.  And  if  the 
right  exists  to  contract  for  this  Inspection 
and  supervision,  then  the  right  to  maintain, 
and  to  transport  such  Inspectors  firom  we 
portion  of  the  county  to  another.  In  the  dls- 
chai^  of  this  public  service,  cannot  be  doubt- 
ed. 

The  demands  for  coustructlcm  and  main- 
tenance, and  for  Inspection,  of  necessity 
would  vary  In  the  different  counties,  depend- 
ing npon  the  facilities  for  travel,  the  dis- 
tances to  be  traversed,  and  the  nature  and 
extent  of  the  improvement  undertaken.  And 
if  any  court  of  county  commissioners  or 
board  of  revenue,  as  the  business  agent  of 
the  connty,  should  attempt  to  so  contract  for 
machinery,  materials,  skilled  services,  or 
labor,  as  to  amount  to  a  fraudulent,  corrupt, 
or  unfair  dealing  on  Its  part,  or  as  the  cus- 
todian of  such  property  of  the  connty,  should 
attempt  to  so  misuse,  or  authorize  tbe  misuse 
of,  such  property  of  the  connty,  as  to  con- 
stitute a  diversion  of  the  property  or  funds 
of  the  county  to  a  personal,  rather  than  to 
;  the  county  use,  a  forum  Is  open  to  restrain 
such  fraudulent  conduct,  and  the  member  or 
members  of  the  board  so  abusing  their  trust 
would  be  liable  to  tbe  county  therefor. 
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The  authority  having  been  exercised  in  tbe 
purchase  for  the  county  of  an  automobile, 
for  the  purpose  of  constmctlug,  maintaining, 
and  inspecting  the  roads  and  bridges  of 
Walker  county,  and  a  proper  warrant  hav- 
ing Issued  therefor,  such  warrant  should  be 
duly  registered  and  paid  by  the  county  treas- 
urer in  tbe  manner  required  by  law. 

The  Judgment  of  the  lower  court  Is  re- 
versed; and  Judgm^t  Is  here  rendered, 
awarding  the  writ  ct  mandamus  aa  prayed  in 
the  petition. 

ReTeraed  and  rendered. 

ANDERSON,  C.  3.,  and  MATFIELD  and 
SOMEBVILLB,  33.,  concur. 


MADISON  V.  STATE.   (8  Div.  874.) 
(Supreme  Court  of  Alabama.   April  6,  1916.) 

1.  CotTBTs  *»104— Opinions— Statutes. 

Under  Acts  1015,  p.  595,  |  8,  amending 
Oode  1907,  I  SBOO,  to  provide  that  the  justices 
of  the  Supreme  Court  need  not  write  c^iDiona 
in  cases  where  the  decision  merely  reaffirms 
previous  decisions,  guestions  presented  by  charg- 
es refused  to  defendant  in  his  trial  for  homicide, 
involving  no  new  pzindple  of  law,  require  no 
separate  treatment  in  the  opinion  on  appeaL 

[Ed.  NotCL— For  other  cases,  see  Courts,  Cent 
DigTll  353,  885-858;  DecrOig.  «»=»104.] 

2.  HoMicinE  ♦^SOCKIS}— iNsrauoTiON— Self- 
Defenee. 

Requested  cbarEes.  baaed  on  the  theory  of 
■df-defenae  pretemutting  the  duty  to  retreat, 
were  faulty. 

(Ed.  Not&r-For  other  cases,  see  HcHnidde, 
Cent  Dig.  I  630:  Dec.  Dig.  «=>300(15).] 

3.  hohicids  ^118<1)  —  sbij--dbfensb  — 
Place. 

The  fact  that  tbe  defendant  at  the  time  of 
the  shooting  was  In  a  public  road  made  no 
diuige  in  the  rule  aa  to  hia  duty  to  retreat 

[Ed.  Note.— For  other  cases,  see  Hcooicide, 
Cent  Dig.  1 168;  Dec  Dig.  «=>118(1).] 

4.  Ho>noins«=>118(2)— SBLF-DKraNSE—FiocB- 
DOH  FBou  Fault— L>UTT  to  Reteeat. 

Where  it  is  clearly  shown  that  the  party 
slain  made  a  sudden  and  entirely  unprovoked 
murderous  attack  upon  the  defendant  with  a 
deadly  weat>on,  and  was  in  the  act  of  effecting 
upon  the  defendant  such  murderous  purpose,  no 
duty  to  retreat  rests  on  the  defendant 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  i  169;  Dec  Dig.  (S::»11S(2).] 

6.  HoHiCiDE  ^3300(13)— Instbuctions—Self- 
Dbfense— Fault— New  Tbial  fob  Houi- 
ciDE— Requested  Ciiaroes. 

Charges  failing  to  hypothesize  defendant's 
freedom  from  fanlt  In  bringing  on  the  diffi- 
culty were  pnverly  refused. 

[Ed.  Note.— For  other  eases,  see  Homicide, 
Cent  Dig.  |  628;  Dec  Dig.  «s>300(13).] 

6.  HoncxoB  «s»300(7)  —  SBur-DBFENaE  — 
Abandonmeivt  of  Difficui;tt. 

Evidence  that  defendant  and  deceased  had 
some  dispute  two  hours  previous  to  the  fatal 
encounter,  in  which  deceased  threatened  an  as- 
sault upon  defendant,  who  thereupon  went  to  his 
home,  and  subsequently  and  voluntarily  return- 
ed and  called  deceased  out  of  the  house,  afford- 


ed no  ground  for  faistnietl(»«  w  the  tteorr  of 
defendant's  abandtmment  of  the  difficulty. 

[Ed.  Note.^For  other  eases,  see  Homidde^ 
Cent  Dig.  I  622;  Dec  Dig.  «s»800(7).] 

7.  Cbiuiral  Law  ^807<1)— iHarsucnoRS— 

ABOniCENTATI  VBN  ESS. 

Argumentative  diarges  .were  property  re- 
fused. 

[Ed.  Note— For  other  cases,  see  Crimhiat 
Lev,  Cent  Dig.  H  1806,  1950,  1860;  Dec 
Dig.  ^»807a).! 

8.  CamiNAL  Law  4a»811  (2>— iNCnrBUorioif »— 
Undue  Eicphabis. 

Bequeated  charges,  giving  undue  prcxn^ 
nence  to  portion  of  the  endence,  were  properly 
refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  1971 ;  DecDig.  «»6UC2).l 

9.  Cbiuinal  Law  «=s>829(l)— Requested  In- 

BTBUCTIONS— OlVEN  iNffrBUCTIONS. 

Requested  charges,  sulMtantially  covered  br 
special  charges  given,  were  propo-ly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  {  2011;  Dec.  IMg.  «^820(1).J 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty ;  Robert  C.  Brickell,  Judge. 

Joe  Madiaon  was  ojuvicted  of  murder  to 
the  second  degree,  and  be  appeals.  Affirmed. 

R.  L.  Almon,  of  Moulton,  and  W.  H.  Long. 
Jr.,  of  I>ecatur,  for  appellant.  W.  Lb  Martin, 
Atty.  Oen.,  and  Harwell  O.  Davis,  AsaL  Atty. 
Gen.,  for  the  State. 


OARDNe;Rv  J.  Appellant  was  convicted  of 
murder  in  the  second  degree,  and  sentenced 
to  Imprisonment  for  a  period  of  35  years. 
He  sought  to  Justify  the  killing  upon  the 
theory  of  self-defense  No  questions  are  pre- 
sented for  review  upon  the  evidence  in  tae 
case.  The  record  contains  a  large  numher 
of  special  charges,  both  given  and  refused, 
none  of  which  are  numbered.  The  oral 
charge  of  the  court  does  not  ap[>ear  in  the 
record.  The  bill  of  exceptions  merely  states 
that: 

"The  preriding  judge  thereupon  charged  the 
jury  the  law  as  to  the  various  phases  of  tbf 

case." 

[1,  2]  The  questions  presented  by  the  refoij- 
ed  (^rgea  involve  no  new  principle  of  lav 
and  need  no  separate  treatment  here.  Acts 
1915,  p.  595.  Some  of  them,  based  upon  the 
theory  of  self-defense,  are  faulty  to  preter 
mlttlng  the  duty  to  retreat 

[3]  From  some  of  the  argument  and  the 
language  of  some  of  the  charges  It  would 
seem  to  be  one  of  the  contentions  that  tbe 
fact  that  the  defendant  at  the  time  of  the  fi^ 
Ing  of  the  fatol  shot  wos  to  the  public  road 
worked  a  change  to  the  rule  as  to  his  duty 
to  retreat  This,  however.  Is  not  the  case. 
Brake  v.  Stote,  8  Ala.  App.  101,  63  South,  lit 
and  cases  there  cited. 

[4]  Other  charges  of  like  duracter,  prete^ 
mlttlng  the  duty  to  retreat,  were  evideotlj 
framed  to  come  within  the  language  used  in 
Storey's  Case,  71  Ala.  329.  wherein  reference 
was  made  to  an  assault  that  was  "manifestly 
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felonlona  In  Its  parpose  and  fOTclble  in  Us 
nature,"  and  to  tbe  doctrine  of  retreat 
Wbat  was  aald  In  Stone's  Oase  bas  racelTed 
comment  and  explanation  In  tbe  recent  case 
of  Matthews  r.  State,  68  fionth.  834.  See  also 
Hutctaeaon  t.  State^  170  Ala.  29,  (M  Sonttt. 
119,  and  Beaslejr  r.  State,  181  Ala.  28,  61 
Soatb.  2B0.  Speaftins  of  tbe  exc^ttion  to  the 
goieral  rule  as  to  tbe  duty  to  retreat,  this 
court.  In  Matthews  t.  State,  supra,  said: 

*The  exception  mentioned  is  wliere  the  party 
■lain  b;  tbe  defendant  made  a  Budden,  entirely 
unprovoked,  murderous  attack  ai>o&  the  de- 
fmdant ;  the  assailant  being  then  armed  with 
a  deadly  weapon,  and  In  tbe  very  act  of  effect- 
ing upon  tbe  defendant  such  mnraerous  purpose. 
In  such  case,  where  the  evidence  is  dear,  and 
without  conflict  or  adverse  inference,  the  law 
condndes  that  no  duty  to  retreat  rests  on  the 
defendant;  its  theory  being  that,  nnd»  such 
circtunstances,  retreat  would  not  serve  the  ha- 
mane  purpose  the  law  intends  to  subserve  by  its 
exaction  of  one,  wholly  without  fault  in  the 
premises,  unless  Immediately  and  suddenly  men- 
aced hj  an  adversary." 

We  have  carefully  considered  the  testi- 
mony in  this  case,  and  think  It  too  clear  for 
ailment  that  it  lacks  the  essential  elements 
of  the  case  quoted  from  ahove,  and, that  the 
doctrine  of  the  Storey  Case,  as  above  quail- 
fled  and  explained,  Is  therefore  without  ap- 
plication here. 

16]  Some  of  the  diai^es,  while  hypothesiz- 
ing that  defendant  approached  the  deceased 
In  an  orderly  and  peaceful  manner,  yet  other- 
wise fall  to  hypothesize  freedom  from  fault 
in  bringing  on  the  difficulty.  Scc^Ins 
State,  120  Ala.  369,  26  South.  180. 

[I]  Other  charges  seem  to  be  based  upon 
the  theory  of  an  abandonment  of  the  difficul- 
ty by  the  dafratdant,  although  he  might  have 
been  at  fault  in  brlng^g  it  on.  But  there  Is 
nothing  In  the  evidence  to  support  that  the- 
ory. There  Is  testimony  to  show  that  the  de- 
fendant and  the  deceased  had  some  dispute, 
two  hours  previous  to  the  fatal  encounter,  In 
which  deceased  threatened  an  assault  upon 
defendant,  and  that  thereup<»i  the  latter  went 
to  his  home,  and  subsequently  returned,  of 
his  own  ToUtl<u,  and  called  deceased  out  of 
his  house.  There  was  dearly  nothing  in  this 
Aate  of  the  facts  involving  the  doctrine  of 
abandonment  of  the  difficulty,  as  contended 
for  by  sudi  chargea 

[7-9]  Many  other  charges  were  correctly  re- 
fused, for  being  argumentative,  or  giving  un- 
due prominence  to  portions  of  the  evidence; 
and  some  of  them  were  substantially  covered 
by  special  given  charges.  Each  of  the  refus- 
ed charges  has  been  by  us  given  most  careful 
consideration,  and  in  the  action  of  the  court 
thereon  we  find  no  reversible  error. 

An  examination  of  this  record  fails  to  dis- 
close any  reversible  error,  and  the  Judgment 
of  conviction  is  accordingly  affirmed. 

Affirmed. 

ANDERSON,  a  J.,  and  HcCimiiAN  and 
SAYBE,  JJ.,  concur. 


TABBANCB  t.  OHAPMAN  et  sL 
(6  Dir.  108.) 
(Supreme  Court  of  Alabama.   April  6,  1916.) 

1.  NEGUeBNOa  «=»110  —  FiXADXNO  —  COU- 
PLAIWT— SOTTICIBHCT. 

In  an  action  for  damages  for  burning  of 

filaintiFs  residence,  caused  by  a  fire  in  de- 
cndant's  bouse,  alleged  to  have  orieinated  from 
a  defective  chimney,  a  count  in  the  complaint, 
alleging  damage  and  destruction  by  fire  of  de- 
fendant's bouse  and  contents,  and  that  the  de- 
fendant's negligence  caused  such  fire  to  be  com- 
municated, was  insufficient,  in  that  it  failed  to 
show  any  duty  owed  by  the  defendants  to  the 
plaintiff  and  a  breach  thereof,  since  mere  proof 
of  the  damage  or  destruction  of  the  property  by 
fire  will  not,  of  itself,  authorize  an  inference 
of  negligence ;  the  exception  to  the  general  rule 
as  to  iocomotiTes  having  no  application. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  K  177,  178;  Dec  Dig.  «=3llO.] 

2.  NrauQENCK  «@=5>31— Acts  Ck>NBTiTxrnNO— 
ViouTioH  OF  Statute  oa  Okdinance. 

Violation  of  s  statute  or  of  a  valid  city  ordi- 
nance, being  the  proximate  cause  of  an  injury, 
per  se  creates  a  cause  of  action  and  establishei 
liability. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  i  50;  Dec  Dig.  «=331.] 

3.  Neouoence  «s»110  —  Pleadinq  —  Oou- 

FLAINT^COHBTRnOIIOn  — MtTHICIFAJi  OB- 
OIHANCB. 

Account  in  a  complaint,  alleging  violation 
of  a  city  ordinance,  touching  the  construction  of 
chimneys  or  flues,  whidi  did  not  allege  whether 
defendant's  house  was  constructed  before  or  aft- 
er  the  passage  of  tbe  ordinance,  will  be  con- 
sidered as  if  showing  that  tbe  house  was  con- 
structed prior  to  the  passage  of  the  ordinance. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
C3ent.  Dig.  SS  177,  178;  Dec  Dig.  «®=»110.) 

4.  MUNICIPAI,   COBPOBATtOnS  ^SsdOl— OBDX- 
n  AHCBB—OOnSIBnCTIOR . 

An  ordhiance,  touching  the  oonstmction  of 
chimneys  and  flues,  and  providing  for  notice  by 
an  inspector  to  the  owner  of  any  dangerous 
condition,  providing  a  penalty  for  failure  to 
place  such  apparatus  In  safe  condition  after 
notice,  and  that  a  cbfanney  shall  form  a  part  of 
the  wall  or  rest  on  it  or  on  iron  bangers,  and 
that  the  provision  is  not  an  exdusive  statement 
of  every  dangerous  condition,  and  providing, 
further,  that  all  chUnneya,  flaoi,  or  beating  ap- 
paratus constructed  prior  to  a  certain  date  shall 
be  considered  safe  if  made  to  conform  to  the  re- 
quirements stated,  is  not  violated  by  one  whotie 
boose  had  been  previoustr  constructed,  after 
such  person  bas  been  notified  by  the  inspector 
as  provided  Oisceln. 

[Ed.  Note.— For  other  cases,  lee  Hnnidpal 
CorporationB,  Cent  iHf.  1 1388;  Dec.  Dig.  «a» 
601.] 

Appeal  from  Olty  Conrt  ot  Btonlngham ; 
H.  A.  Sharpe,  Judge. 

Action  by  3.  D.  Xananos  against  A.  I* 
Chapman  and  another,  for  damages  for  set- 
ting fire  to  and  burning  his  bouse.  Judg- 
ment tor  defendsnts,  and  plaintiff  appeals. 
Affirmed. 

Count  1  is  as  follows : 

Plaintiff  claims  of  defendant  $0,000  as  dam- 
ages,  for  that  heretofore,  to  wit,  on  or  about 
25th  day  of  April,  1912,  plaintiff  owned  and  was 
occupying  with  his  family,  a  residence  at  817 
Forty-Ninth  street,  in  the  city  of  Birmingham, 
Ala.,  and  owned  a  large  amount  of  furniture, 
goods,  and  effects  in  said  residence,  together 
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with  improTemeDts  and  articlefl  in  and  upon 
the  curtilages  thereof;  that  oa  said  date  said 
resideDCe  and  eaid  furniture,  gooda  and  effects, 
and  arliclei  were  greatly  damaged  or  destroyed 
by  and  as  a  i^xlmate  consequencft  thereof 
were  tost  to  plaintiff,  or  rendered  of  greatly  lesa 
value  to  plamtiff,  and  plaintiff  was  greatJy  in- 
convenienced, vexed,  etc.  Plaintiff  avers  that 
defendant's  negligence  caused  such  fire  to  be 
communicated  to  said  residence,  and  to  cans© 
plaintiif  e  said  loss  and  damage. 

Coont  6: 

Plaintiff  adopts  all  of  the  words  of  the  first 
count,  to  and  indudiog  the  claim  for  injuries 
and  damages  caused  by  said  fire,  and  adds  there- 
to tlie  following:  Defendants  maintained  a  flue 
or  chimney  on  certain  premises  in  said  city  near 
to  said  residence  of  plaintiff  in  a  manner  which 
was  dangerous  to  plaintiff's  said  residence,  and 
said  flue  or  chimney  was  not  a  part  of  a  wall, 
nor  was  it  resting  on  the  ground  or  on  iron 
bangers  or  plates,  and  was  maintained  by  de- 
fendant in  violation  of  an  ordinance  of  said  city 
of  Birmingham,  to  wit,  section  110,  of  the  City 
Code  of  Birmingham,  Ala.,  then  in  force  and 
effect  as  follows:  "If  any  cfaiomer,  fine,  or  heat- 
ing apparatus  on  any  premises  shall  be  con- 
structed <ff  maintained  in  any  manner  which  is 
dangerous  to  said  premises,  or  any  bouse,  build- 
ing or  erection  situated  thereon,  or  on  adjoining 
premises,  or  piemises  near  by,  the  inspector 
shall  at  once  notify  the  owner,  agent  or  person 
in  charge  or  control  of  said  premises,  on  which 
the  said  chimney,  flue  or  heating  apparatus  is 
situated.  If  such  person  so  notified  fails  for  a 
period  ojE  48  hours  after  the  service  of  such  no- 
tice upon  him  to  place  such  chimney,  flue  or 
heating  apparatus  in  safe  condition,  he  shall  be 
liable  to  a  fine  as  prescribed  in  this  chapter ; 
provided,  that  any  chimney  or  flue  not  forming 
a  part  of  a  wall  and  not  resting  on  the  ground  or 
on  iron  bangers  or  plates,  is  hereby  declared  to 
be  unlawful,  and  is  condemned  and  adjudged  to 
be  dangerous  as  set  out  in  this  section ;  but  this 
provision  cannot  be  ccmstrued  to  be  an  ezclusive 
statement  of  every  dangerous  condition,  and  any 
and  all  other  dangerous  conditions  shall  be  sub- 
ject to  this  section.  Provided,  further,  that  all 
chimneys,  flues,  or  heating  apparatus  on  prem' 
isee  constructed  prior  to  the  17tb  day  of  May, 
1606,  shaU  be  considered  safe  if  they  form  part 
of  a  vail  or  rest  on  the  ground,  or  on  iron  hang- 
ers or  plates,  and  that  any  person  notified  as 
set  out  above  in  reference  to  any  anch  chimney, 
fine  or  heating  apparatas,  shaU  be  deemed  to 
have  been  supplied  with  8n<^  notice,  it  any  such 
chimney,  flue  or  heating  apparatus  is  made  to 
conform  with  the  requirements  omtained  in  this 

SroTiso;  provided,  further,  that  all  chimneys, 
nes  and  heating  apparatuses  conatrncted  since 
the  17th  day  of  May,  1905,  shall  conform  to  all 
the  terms  and  conditions  of  this  chapter."  _  And 
as  a  proximate  consequence  of  said  violation  of 
said  ordinance  1^  defendant,  the  building  on 
which  said  floe  or  chimney  was  caught  fire  and 
set  fire  to  plaintiff's  said  residence,  and  proxi- 
mately caused  plaintiff  to  suffer  the  injuries  and 
damages. 

Oonnt  2  set  oat  section  29  as  to  the  thlcfc- 
ness  at  tbe  wall  of  chimneys  and  the  height 
above  the  roof,  and  the  size  ot  the  fines,  sec- 
tion 70,  having  reference  to  part7  wells,  and 
secUcni  71  having  reference  to  smoke  flues  be- 
ing lined  with  cast  iron  or  flreproof  terra  cot- 
ta  pipe  from  the  bottom  ot  the  flue  to  the  top 
of  the  diimney.  Count  7  alleges  that  defend- 
ant negligently  maintained  a  certain  flue  or 
dilmney  on  cratain  premises  in  said  dty 
near  said  reiddaaoe  of  plaintiff  In  a  manner 
vrtilch  yna  6a.Qgerom  to  plalnUft's  residence, 
and  tbat  said  floe  or  cblmm^  was  not  a  part 


of  a  wall,  nor  was  It  resting  on  the  ground 
or  on  Iron  hangers  or  plates,  and  was  main- 
tained by  defendant  In  violation  of  an  ordi- 
nance of  the  dty  of  Birmingham,  to  wit,  teo- 
tlon  110  of  the  City  Code  of  Blrmlngjiaiii, 
then  and  there  in  force  and  effect,  which 
ordinance  la  set  out  In  count  6,  and  Is  here 
referred  to  and  made  a  part  hereof. 

Harsh,  Beddow  &  Fltts,  of  Birmingham,  for 
appellant  Stokely,  Scrlvner  &  Domlnlck  and 
Frank  W.  Smith,  all  ot  Birmingham,  f<ff  ap- 
pellees. 

OABDKBB,  jr.  Suit  by  appellant  against 
appellees  for  the  recovery  of  damages  for  the 
burning  of  plaintiff's  residence  and  the  con- 
tents thereof,  to  which  residence  fire  was 
communicated  from  the  burning  of  a  house 
owned  or  maintained  by  the  defendants,  near 
by  to  plaintiffs  said  residence,  in  the  dty  of 
Birmingham.  The  fire  which  humed  the  de- 
fendants' house  is  alleged  to  have  originated 
from  a  defective  flue  or  chimney.  Tbe  trial 
court  sustained  demurrers  to  some  of  the 
counts  of  the  complaint;  and  on  accotmt  of 
these  adverse  rulings  on  the  pleaumgs  the 
plaintiff  took  a  nonsuit  and  prosecuted  tliis 
appeal. 

The  argument  of  appdlant'a  counsel  Is  ad- 
dressed to  the  rulings  of  tbe  court  on  counts 
1,  2,  6,  and  7.  In  Tennessee  Coal,  Iron  ft 
Railroad  Co.  v.  Smith,  171  Ala.  251,  65  South. 
170,  Is  the  following: 

"All  negligence  is  not  actionable,  and  plead- 
ings, to  be  sufiident  to  state  a  cause  of  actioo 
grounded  on  negligence,  must  affirmatively  sliow 
that  the  neglig^ce  relied  upon  is  adiooablc. 
If  pleadings  as  to  negligence  show  a  duty  owed 
by  the  defendant  to  the  plaintiff,  and  a  breach 
of  that  duty  to  the  damage  or  injury  of  plaintiff, 
very  general  averments  of  negligence  will  suHict, 
As  is  often  said,  they  need  be  but  little  mora 
than  condusiona;  but  the  da^  and  its  breach 
must  be  shown.  Merely  alleging  that  a  given 
act  was  negligence  or  was  negligently  -ione, 
without  more,  is  not  saffident.  *  *  *  Ac- 
tionable negligence  has  been  defined  by  this 
court  to  be  ^e  failure  to  discharge  a  legal  duty 
to  tlie  person  injured.  If  there  is  no  duty,  then 
is  no  negligence.'  •  •  •  In  every  action 
grounded  solely  on  negligence  there  are  three  es- 
sential elements  to  a  right  of  recovery:  First, 
a  duty  owing  from  defendant  to  plaintiff;  eec- 
oud,  a  breach  of  that  duty:  and.  third,  an  in- 
jury to  plaintill  in  cimsequence  of  that  breach. 

[1]  A  casual  reading  of  count  1  discloses 
that  it  fails  to  show  any  dnty  owing  by  tbe 
defendants  to  the  plaintiff  and  a  breach 
thereof.  It  requires  no  argument  to  show  its 
insufficiency  under  the  dedsions  of  this  court 
T.  O.,  I.  &  B.  B.  Oo.  T.  Smtl^  supra.  Mere 
proof  of  the  damage  or  destruction  of  the 
property  by  flze,  in  a  case  of  this  charac- 
ter, does  not,  of  itself,  authorize  an  loference 
of  negligence.  Robinson  v.  Cowan,  15S  Ala. 
603,  47  South.  1018.  An  exception  to  the 
general  rule  as  to  locomotives,  and  possibly 
other  agendes  of  like  power  and  ntlUty  (L.  & 
N.  B.  R.  Oo.  V.  Marbury,  125  Ala.  237,  28 
South.  438.  50  li.  a  A.  620;  L.  ft  N.  B.  It- 
Co.  T.  Beese,  S5  Ala.  487,  S  Sontb.  283,  7 
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Am.  St.  6e«9t  lUB  no  appUcatltm  to  tbls 
ease  CBoblnson  t.  Oowan,  sapnO. 

Tbe  xnUng  of  the  court  on  connts  2,  6,  and 
7  InvolTed  the  qnestlon  as  to  the  Tl<datlon  of 
a  city  ordinance,  and  Is  treated  by  counsel 
for  appellant  In  their  brief  as  the  question 
of  prime  Importance  on  tbls  appeaL  OOunt 
6  aetB  out  the  onUnance  and  seems  to  have 
been  prepared  with  much  care.  We  will 
ttierefore  discuss  this  coont  alone,  as  we 
think  that  onr  conclusion  thereon  necessarily 
controls  the  resolt  as  to  counts  2  and  7  also. 

It  Is  the  inslstaice  of  appellant  that  the 
violation  of  a  statute  or  ctf  a  valid  dty  ordi- 
nanoew  the  proximate  cause  of  the  Injury,  per 
ae  creates  a  cause  of  action  and  establlBhes 
liability.  Excelidor  Steam  Lanndiy  Oo.  t. 
homax,  166  Ala.  612,  62  South.  847;  Brlggs 
T.  Birmingham  B.,  Il  &  P.  Co.,  188  Ala.  262, 
66  South.  95;  Wolf  v.  Smith,  149  Ala.  467, 
42  South.  824,  9  L.  K.  A.  (N.  S.)888  ;  7  Mayt 
Dig.,  p.  634;  HcQulUin  on  Hnnlc.  Ord.  {41; 
Pa^r  T.  Baniard,  135  Mass.  116,  46  Am. 
Rep.  450;  Bott  T.  Pratt.  38  Minn.  323,  23  N. 
W.  237,  53  Am.  Rep^  47. 

[2]  It  must  be  conceded  In  the  instant  case 
that  plaintiff  Is  shown  to  come  clearly  within 
the  class  for  whose  protection,  largely,  the 
ordinance  in  qnestion  was  enacted ;  and,  the 
reasonableness  and  validity  of  the  ordinance 
b^C  unquestlmied,  the  g^eral  rule,  as  above 
stated,  extended  for  by  counsel  for  appel- 
lant, is  here  recognized. 

[8]  It  remains,  therefore,  to  ascertain 
whether  or  not  the  count  shows  that  In  fact 
the  oi-dinance  set  ont  therein  has  been  violat- 
ed by  tbe  d^mdants.  The  count  Is  silent  as 
to  wheUier  or  not  the  def^dants'  house  was 
constructed  before  or  after  the  passage  of 
this  ordinance.  Under  our  rule  of  constnic- 
tlOQ  of  pleadings,  the  count  will  be  considered 
as  if  showing  that  the  house  was  constructed 
prior  to  the  passage  of  said  ordinance.  The 
provisions  of  the  ordinance  as  copied  in 
count  6  are  as  follows: 

"If  any  chimney,  flue  or  heating  apparatus  on 
Any  premises  shall  be  constructed  or  maintained 
la  any  manner  which  Is  dangerous  to  said  prem- 
ises, or  any  house,  building  or  erection  eituated 
thereon,  or  on  adjoining  premises  or  premises 
near  by,  the  inspector  ^uOl  at  once  notify  tbe 
owner,  agent  or  person  in  chane  or  control  of 
aftid  pren^ses  on  vbich  the  said  cliimney,  flue 
or  beating  apparatus  is  situated.  If  such  per- 
son so  notified  fails  for  a  period  of  forty-eigbt 
(48)  boars  after  the  service  of  such  notice  upon 
flim  to  place  such  chimney,  fine  or  beating  ap- 
paratus in  safe  condition  he  shall  be  liable  to  a 
fine  as  prescribed  in  this  chapter ;  and  provided, 
that  any  chimney  or  flue  not  forming  a  part  of 
1  wall  and  not  resting  on  the  ground,  or  on  iron 
hangers  or  plates  is  hereby  declared  to  be  unlaw- 
ful and  is  condemned  and  adjudged  to  be  danger- 
ous as  set  out  in  this  section ;  but  this  provision 
Bhall  not  be  construed  to  be  an  exclusive  statc- 
tneat  of  every  dangerous  condition,  and  any  and 
all  other  dangerous  conditions  shall  be  subject 
to  this  section.  Provided  further,  that  all  chim- 
neys, dues,  or  beating  apparatus  on  premises 
constructed  prior  to  the  17th  day  of  ilay,  1J>06, 
■hail  be  considered  safe  If  they  form  part  of  a 
wall  or  rest  on  tbe  ground,  or  on  iron  bangers 


or  plates,  and  that  any  person  notified  as  set  out 
above  in  reference  to  any  such  chimney,  floe  or 
heating  apparatus  shall  be  deemed  to  have  com- 
plied with  such  notice  if  any  such  chimney,  flue 
or  heating  apparatus  is  made  to  conform  to  the 
requirements  contained  in  this  proviso ;  provid- 
ed, further,  that  all  chimney,  flues  and  heating 
apparatus  constructed  since  the  17th  day  of 
May.  1905,  shall  conform  to  ail  the  terms  and 
conditions  of  this  chapter." 

[4]  We  are  of  tbe  opinion  that  tbls  ordi- 
nance clearly  shows  (bat  It  was  not  tbe  In- 
tention to  bold  one  in  violation  thereof,  whose 
house  had  been  previously  constructed,  until 
after  suc^  person  had  been  notified  by  the  In- 
spector as  provided  therein.  A  contrary  con- 
struction would  give  to  the  ordinance  a  retro- 
active effect,  and  subject  to  penalty  and  lia- 
bility one  who  had  previously  constructed  bis 
house  in  full  compliance  with  all  the  niles, 
regulations,  and  ordinances  at  that  time  In 
force.  Such  a  construction  we  think  not  only 
not  justified  by  tbe  langnage  of  the  ordi- 
nance, but  in  contradiction  thereof. 

The  construction  of  the  count,  therefore,  as 
showing  tb%  erection  of  the  house  before  tbe 
passage  of  the  ordinance,  taken  In  connection 
with  the  failure  on  tbe  part  of  the  pleader  to 
allege  any  notice  to  tbe  defendants  by  an  in- 
spector, as  provided  in  said  ordinance,  leads 
us  to  the  conclusion  that  tbe  count  fails  to 
show  a  violation  of  the  ordinance.  We  gath- 
er from  the  brief  of  counsel  for  appellant 
that  tbls  Is  the  reason  which  actuated  the 
court  In  sustaining  these  demurrers,  and  in 
tbe  court's  reasoning  and  action  we  fulty 
concur. 

What  is  here  said  is  also  sufficient  to  show 
that  there  was  no  error  of  which  appellant 
can  complain  in  the  action  of  tbe  court  In 
striking  from  count  7  that  portion  thereof 
which'  sought  to  testen  liability  on  account  of 
tbe  violation  of  the  ordinance  set  out  In 
count  6.  ' 

We  have  discussed  the  questions  argued  by 
counsel  for  appellant,  and  conclude  that  no 
reversible  error  la  shown.  The  judgment  of 
the  court  below  is  accradlngly  affirmed. 

Affirmed. 

ANDERSON,  C.  J.,  and  McOLBfLLAN  and 
SAYRE.  JJ.,  concur. 


DUNN  V.  DEAN,  Judge  of  Probate. 
(3  Div.  239.) 

(Supreme  Gourt  of  Alabama.   April  20,  1916.) 

1.  Statutes  «=>120CS)  —  Titlb  or  Aoi  —  Sur- 

FICIENCY. 

Loc.  Acts  1015,  p.  293,  entitled  "An  act  to 
establish  a  board  of  revenue  for  Conecuh  coun- 
ty, to  provide  for  their  election  and  prescribe 
their  powers  and  duties,  to  divide  the  county  of 
Conecuh  into  five  districts,  and  abolish  the 
oonrt  of  coun^  ctHumissionera,  *  *  *  *'  is  not 
invalid  under  Const  1901,  §  46,  declaring  that 
each  law  shall  contain  one  subject,  which  i^all 
be  clearly  expressed  in  its  title. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  S  171;  Dec  Dig.  «»120(3).] 


>Far  ethn  cum  m«  mat  toptc  and  KEY-NUMBER  In  all  Kay-NumbWAd  DIsuts  aod  IndWM* 


Digitized  by 


Google 


710 


71  SOUTHBBN  BIGPORTDB 


CAla. 


2.  Statutes  «=38%(8) —Ehactmbst  — Local 

Laws— Publication. 

Const  1901.  H  106,  declares  that  no  local 
lav  shall  be  passed  except  in  reference  to  flxinR 
the  time  for  holding  coartfl,  anless  notice  of 
intention  of  applying  therefor  Bhall  have  been 
published  in  tne  count?  where  the  matter  or 
thing  to  be  affected  ma;  be  situated,  which  no- 
tice shall  state  the  substance  of  the  proposed 
law.  Loc.  Acts  1915,  p.  298.  eBtablL^tng  a 
board  of  revenue  for  Conecuh  county,  was  en- 
acted in  1915  after  the  L&eislature  convened  in 
Jul;  following  a  recess.  Daring  the  recess  un- 
der the  caption  "Notice  of  Local  Law"  the  pro- 
visions of  the  proposed  law  were  published  with 
notice  that  at  the  next  session  of  the  Legisla- 
ture the  bill  would  be  introduced.  Held,  that  as 
tbe  bod;  of  the  bill  embraced  provisions  of  law 
operative  during  tbe  year  1916,  the  words  "next 
aenlon,"  contained  in  the  notice  of  publication, 
must  be  construed  as  meaning  next  sitting  in- 
stead of  next  session,  and  the  publication  was 
sufficient.  . 

[Ed.  Note.— For  other  caaes,  see  Statutes, 
Cent  Dig.  1 6 ;  Dee.  Dig.  «»8^(8).] 
8.  Statdtos  <8=»76(2)— Enactment— Local 

Laws. 

Const  1901,  1 106,  declares  that  no  special, 
private,  or  local  law,  except  a  law  fixing  the 
time  of  holding  courts,  shall  be  enacted  in  any 
case  which  is  provided  for  b;  a  general  law, 
and  the  courts,  and  not  the  Legislature,  shall 
judge  aa  to  whether  the  matter  of  such  law  is 
provided  by  general  law.  By  Loc.  Acta  1915, 
p.  293,  the  court  of  count;  commissioners  <x 
Conecuh  count;  was  abolished  and  a  board  of 
revenue  established,  the  members  being  elected 
b;  districts,  instead  of  count;  at  large,  and 
holding  for  different  terms  than  the  old  commis- 
sioners, while  the  probate  judge  was  not  a  mem- 
ber of  the  sew  board,  as  he  had  been  of  the 
court  of  county  commissioners.  Held,  that  aa 
there  was  no  general  law  providing  for  any 
similar  body,  the  law  was  not  invalio  as  bdng 
on  a  subject  covered  by  general  law. 

[Ed.  NotL- For  other  cases,  see  Statutes, 
Cent  Dig.  I  7S;  Dec.  Dig.  «b»76(2).] 

4.  JuBT  «=>31(1>— Jtjbt  Tbial— Vacation  or 
Office— STATtrra. 

Under  Const  1901,  U  6,  17S,  respectively 
declaring  that  in  all  criminal  cases  the  accused 
has  the  right  to  be  heard,  and  that  all  count; 
officers  ma;  be  removed  from  office  b;  the  circuit 
court  of  like  jurisdiction,  and  that  the  right  of 
trial  b;  Jury  and  appeal  in  such  cases  shall  be 
secured,  Loa  Acta  1915.  p,  296,  S  16,  which  is 
part  of  the  act  creating  a  board  of  revenue  for 
Conecuh  coun^  and  provides  for  a  vacation  of 
offices  of  members  if  the  board  failed  or  refused 
to  publish  quarterl;  statements  of  the  receipts 
and  diebuTsements  of  count;  funds,  Is  invalid. 

[Ed.  Note.— For  oQieT  cases,  see  Jur;,  Cent 
Dig.  11  204,  214:  Dee.  Dig.  «=s>3ia).] 

5.  Statutes  4s>84(4)  —  Vauditt  —  Paktial 

Validitt. 

As  the  invalid  section  ma;  be  stricken 
from  the  remainder  of  tbe  act  leaving  a  statute 
complete  within  itself,  sensible  and  capable  of 
being  executed,  the  invalidit;  of  section  16  does 
not  overthrow  the  entire  act 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  {{  61, 195;  Dec.  Dig.  «=364(4}.] 

6.  Oonstttdtional  Law  ^9>60—  Sbpabation 
OF  POWESB— BLENDnra. 

Loc.  Acts  1915.  p.  298,  creating  a  board 
of  revenue  for  Conecuh  county,  and  giving  the 
board  jurisdiction  over  count;  finances,  such 
bod;  supplanting  the  court  of  count;  commis- 
siMiera,  and  declaring  that  when  sitting  the 
board  shall  be  a  court  of  record,  is  not  invalid 
under  Const  1901,  U  42,  43,  dividing  tbe  pow- 
ers of  government  into  the  legislative,  execu- 


tive, and  judicial  departments,  and  declaring 
that  one  department  snail  not  exerdse  Om  pow- 
ers of  another. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  K  48,  49;  Dec  Dig. 
50.] 

7.  Statutes  «=>101(1)— Local  Laws— Valid- 
itt. 

Loc  Acts  1915,  p.  298,  creating  a  board 
of  revenue  for  Conecuh  county,  dividlns  the 
count;  into  districts,  and  providing  for  the  elec- 
tion of  members  from  each  district  is  not  in- 
valid under  Const.  1901,  §  104,  subd.  29,  declar- 
ing that  the  Legislature  shall  pass  no  local  law 
providing  for  the  c<mdoct  of  Sections  or  desig- 
nating the  place  of  voting  or  chanpng  the  ex- 
isting boundaries  of  wards  or  districts,  the  act 
(mly  creating  the  diatricti  originally,  and  a>- 
dgning  a  munber  to  each. 

[Ed.  Note.— For  other  eases,  see  Statutes. 
Cent.  Dig.  8  118;  De&  Dig.  «s»101(D.] 

a  Statutes  €=>102(^  —  Local  Laws  — Of- 

FICEBS— SaLABIES— OSANOE  OF. 

Const.  1901,  8  104,  subd.  24,  prohibits  the 
the  enactment  of  local  laws  creating,  increasing, 
or  decreasing  fees,  percentages,  or  allowances  of 
all  public  officers.  Loc  Acta  1915,  p.  293,  creat- 
ing a  board  of  revenue  for  Conecuh  count;  and 
abolishing  the  commissioners'  court  relieved 
the  probate  judge  from  all  duties  which  he  ex- 
ercised as  presiding  officer  of  the  commlsrion- 
ers'  court,  providing  for  election  of  a  preaident 
instead,  who  should  receive  compensatdon  for- 
merly received  by  the  probate  judge  field,  that 
as  the  compensation  theretofore  allowed  the 
probate  judge  was  for  mere  incidental  servlcea. 
the  act  in  withholding  the  compensation,  having 
relieved  him  from  tbe  duties,  was  not  invalid  as 
decreasing  allowances  of  a  pubjic  officer. 

.  [Ed.  Note.— For  other  caaes,  see  Statutes, 
Cent  Dig.  8  114;  Dec  I>lg.  «s>102(2).] 

On  Keh  earing. 

9.  Statutob  «=>285— Bnaotment— JoUBHALa. 

In  determining  whether  a  statute  was  en- 
acted  with  constitutional  formalities,  the  courts 
may  look  only  to  the  journals  o<  the  legislative 
houses. 

[Ed.  Note.— For  otiier  cases,  see  Statutes, 
Cent  Dig.  88  IT,  27,  884,  886;  Dec.  Dig.  ^ 
285.] 

10.  Statuitis  «»18—BiiAoniENT— Validitt. 
Const  1901,  S  62,  declares  that  no  bill  shall 

become  a  law  until  it  shall  have  been  referred 
to  a  standing  committee  of  each  house,  acted  up- 
on by  such  committee  In  session  and  returned 
therefrom,  which  facta  shall  affirmatively  ap- 
pear upon  the  journal  of  each  house.  The  jour- 
nal of  the  House  of  Representatives  showed  the 
introduction  of  Loc  Acta  1915,  p.  293,  creating 
a  board  of  revenue  for  Conecuh  txmtts  and  its 
reference  to  the  standing  committee  on  ways 
and  means.  It  then  recited  the  consideration 
and  favorable  report  of  the  bill  b;  tbe  standing 
committee  on  mining  and  manufacturing.  Held, 
that  the  law  was  invalid. 

[Ed.  Note.— For  otlier  cases,  see  Statutes. 
Cent  Dig.  {  10;  Dec  IMg.  ®=>13.] 

Appeal  from  Circuit  Court,  Couecob  Coun- 
ty;  A.  EI  Gamble,  Judge. 

Mandamus  by  Henry  W.  Dunn  against  F. 
J.  Dean,  Judge  of  Probate,  to  compel  re- 
spondent to  receive  relator's  de<daratlon  and 
place  bis  name  upon  the  ballot  of  his  party 
to  be  voted  for  the  c^ce  of  county  commis- 
sioner. From  a  Judgment  denying  the  writ, 
relator  appeals.   Reversed  and  remanded. 
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Hamilton  ft  Stallworth,  of  ESrei^era,  and 
D.  M.  P<nreU,  of  Oreenvllle,  for  ^pellant 
K  n.  Newton,  of  BreiXTeen,  tor  appellee. 

McOLienAAN,  3.  In  an  appropriate  way 
the  appellant  soni^t  to  qualify  as  a  candi- 
date for  tlie  Democratic  nomination,  in  the 
primaries  Co  be  held  on  tbe  9th  day  of  May, 
1916,  for  "connty  commlsaloner  of  Ck)necab 
county."  His  declaration  was  refused  re- 
ceipt by  tbe  judge  of  probate ;  and  this  pro- 
ceeding seeks  the  writ  of  mandamus  to  com- 
pd  official  action  by  that  o^cer,  to  the  end 
that  appellant  may  have  the  ballot  of  hla 
party  on  his  aspiration.  The  Judge  of  pro- 
bate declined  to  receive  appellant's  dedara- 
tioD,  for  the  reason  that  the  office  to  the 
nomlnatioa  for  which  he  aspired  had  been 
abolished  by  a  local  act  approved  September 
7,  1916  (liocal  Acts  1916.  pp.  29^-296).  The 
appellant  Insists  that  the  local  act  noted  is 
uncMistitutional  and  void,  and  Is,  hence,  no 
valid  obstacle  to  the  actl(m  he  sought  the 
jadge  of  probate  to  take  in  his  declaration 
of  candidacy  for  county  commissioner.  Tbe 
circuit  Judge  denied  the  petition  for  the  writ, 
and  this  appeal  Is  for  a  review  of  his  ruling. 
The  local  act  under  consideration  has  this 
title: 

*7o  establish  a  board  of  revenue  for  Coneculi 
connty,  to  provide  for  their  dection  and  pre- 
scribe their  powers  and  duties,  to  divide  the 
connty  of  Conecuh  Into  five  districts,  and 
abolish  tbe  court  of  coun^  commissi  oners  for 
Gonecoh  connty." 

Bectloa  1  establishes  a  board  of  revenue 
for  Oonecnh  (iounty.  Section  2  divides  the 
county  Into  five  defined  districts.  Section  S 
^vldes  for  the  election,  at  the  general  elec- 
tltm  In  1916,  of  one  member  oi  the  board 
fbr,  and  by  the  qnajlfled  electors  in,  eadi  of 
the  Ave  districts,  fixes  the  qmUlficatlons  for 
Incnmboits,  and  apportions  the  terms  so  that 
three  of  the  members  first  elected  shall  hold 
otOce  for  two  years  and  two  of  them  for 
four  years,  and  thereafter  that  their  suc- 
cessors shall  be  elected  for  terms  of  four 
years.  Section  4  provides  fbr  regular  and 
q>eclal  sessions  of  the  board.  Section  6  re- 
quires the  members  of  the  board  to  elect  a 
IHesldoit  thereof.  Section  6  makes  provi- 
sion for  filling  vacancies  on  the  board.  ■  Sec- 
tioas  7*  8,  9,  10,  and  12  prescribe  the  an- 
Uu^ty,  powOT,  and  Jurisdiction  conferred  on 
the  board.  Section  11  provides  for  the  sig- 
nature of  county  warrants  by  the  president 
of  OiB  board,  and  for  other  services  by  the 
presiding  oflScer,  and  prescribes  tbat  ^ 

**He  shall  receive  a  reasonable  compensation 
sot  exceeding  $3.00  per  day  nor  the  amount  of 
IISO.OO  per  annum.'*^ 

Section  IS  makes  further  provision  for 
services  by  the  president,  and  allows  him 
"fifteen  cents  per  one  hundred  words  for 
recording  the  proceedings  of  the  said  board," 
and  exacts  that  the  recording  be  done  within 
a  fixed  period  after  each  meeting.  Section 
14  provides  that,  when  acting  Judicially,  the 
board  is  a  court  of  record.   Section  15  pro- 


vides for  the  furnishing  of  Information  to 
the  board  by  the  clerks  of  courts  in  the  coun- 
ty that  will  serve  to  acquaint  tlie  body  with 
fines  and  forfeitures  taken  during  the  term 
by  the  courts  and  Judgments  entered  during 
the  terms  for  the  use  of  the  county.  Sectimi 
16  requires  the  publication,  quarterly,  by  the 
body  of  statements  of  the  receipts  and  dis- 
bursements of  county  funds,  and  for  the 
vacation  of  "their  offices"  If  the  board  fails 
or  refuses  to  publish  the  statements  requir- 
ed, and  for  the  filling  by  the  Governor  of 
the  vacancies  thus  occasioned  when  the  pie- 
scribed  certificate  of  the  fact  is  filed  with  the 
Governor.  Section  17  provides  for  the  com- 
pensation and  mileage  of  membera  Section 
IS  requires  the  body's  sessions  to  be  held  at 
the  county  seat.  Section  19  abolishes  the 
commissioners'  court  of  that  county  at  the 
expiration  of  the  terms  of  the  present  com- 
missioners. Section  20  Is  the  luual  repealing 
clause. 

[1]  The  several  grounds  on  which  appel- 
lant rests  his  c'ontentlon  that  the  local  act 
Is  void  will  be  Indicated  in  the  opinloa  The 
sufficiency  of  the  title  before  quoted,  as  for 
any  supposed  violation  of  section  45  of  the 
Constitution,  must  be  pronounced  In  view  of 
the  following  authorities:  State  v.  Teasley, 
69  South.  72S ;  Thomas  v.  Gnnter,  170  Ala. 
166,  54  South.  283;  Griffin  v.  Drennen,  145 
Ala.  128,  40  South.  1016;  Sheffield  Co.  v. 
Pool.  169  Ala.  420,  63  South.  1027. 

[2]  The  local  act  under  review  was  pub- 
lished In  June,  1915,  in  a  newspaper  In  Cone- 
cuh connty.  The  caption  of  the  notice  so 
published  read: 

"Notice  of  Looal  Law.  Notice  Is  hereby  giv- 
en tbat  at  the  next  sesdon  of  the  Legiskture 
of  Alabama  the  following  Mil,  In  substance,  will 
be  introduced." 

The  Legislature  of  1915  convened  In  Jan- 
nary,  1915,  and  later,  but  before  the  month 
of  June;  1915,  recessed  until  during  July, 
1915.  Section  106  of  the  Constitution  re- 
quires the  publication  of  notice  of  Intention 
to  se^  the  enactment  of  a  local  law,  its 
substance  being  set  forth  In  the  notice.  It 
is  urged  against  this  local  act  that  the  use, 
In  the  published  notice  alone,  of  the  words 
"next  session  of  the  legislature  of  Alabama" 
denoted  a  purpose  to  move  for  the  enactment 
of  the  substance  of  the  local  legislation  set 
foith  in  the  notice  at  the  session  of  the  Leg- 
islature to  convene  In  January,  1919.  that  be- 
ing, It  Is  urged,  the  next  session  of  the  L^- 
Islature  of  the  state.  There  Is  no  sound 
basis  for  such  an  Insistence.  The  whole 
publication  must  be  considered  in  determin- 
ing the  intent  thereof.  It  Is  manifest  from 
the  body  of  tbe  proposed  law  as  published 
that  the  intent  of  the  movers  for  the  pro- 
posed legislation  embraced  provisions  of  law 
operative  during  the  year  1916,  long  previous 
to  the  convention  of  the  Le^lature  in  Janu- 
ary, 1910.  The  words  "next  session"  In  the 
caption  of  the  published  notice  are,  In  nec- 
essary relation  to  those  words,  only  suscepti- 
ble of  Oils  meaning ;  During  "next  sitting"  of 
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the  Legislature  after  the  prescription  of  sec- 
tion 106  as  to  the  period  oC  publication  has 
been  compiled  with. 

[3]  It  Is  urged  that  this  local  act  is  void 
for  that  It  violates  these  provlskHis  of  sec- 
tion 100  of  the  Constitution: 

"No  special,  private  or  local  law,  except  a  law 
fizinff  tne  time  of  holding  courts,  shall  be  en- 
acted in  aa7  case  which  is  provided  for  by  a 
general  law ;  *  *  *  and  the  courts  and  not 
the  Legislature,  shall  judge  as  to  whether  the 
matter  of  said  law  is  provided  for  by  a  general 
law.  •  • 

By  way  of  Interpretation  and  construction 
of  section  105  this  court  has  made  a  number 
of  pronouncements.  In  view  of  the  objec- 
tions made  against  this  local  law,  based  up- 
on the  quoted  provisions  of  section  105  of  the 
Constitution,  It  is  desirable  to  bring  together 
these  expressions  of  this  court  deQning  the 
purpose  and  effect  of  this  section  of  the 
Constitution.  In  Slsk  v.  Carglle,  138  Ala. 
164,  171.  172,  35  South.  114,  116,  it  was 
paid: 

"Section  101  o£  the  Constitatiou  prohibits  the 
Legislatare  from  passing  a  special  or  local  law 
in  any  one  of  SI  apecised  instances.  A  local 
law,  as  here  referred  to,  is  defined,  under  anoth- 
er section-section  llO—to  be  one  which  applies 
to  any  subdivision  or  subdivisions  of  the  state, 
less  Ulan  the  whole,  and  a  special  or  private 
law  is  one  wUch  applies  to  an  individual,  asao- 
dation,  or  corporation.  There  are  an  indefinite 
number  of  local,  private,  and  special  intereats, 
impossible  to  be  anticipated,  and  which  the 
framers  of  the  Constitution  did  not  attempt  to 
enumerate.  They  did  provide  by  section  106, 
that  'No  special,  private  or  local  law,  except  the 
law  fixing  the  time  of  holding  courts,  shaU  be 
enacted  in  any  case  which  is  provided  for  by  a 
general  law,  or  when  the  relief  sought  can  be 
given  by  any  court  of  this  state.'  In  this  con- 
nection it  may  be  stated  that  there  is  no  gen- 
eral law  in  Alabama  authorizing  the  levy  of  a 
tax  for  the  payment  of  debts  incurred  for  road 
purposes,  and  no  relief  can  be  had  in  the  courts, 
since  the  levy  of  a  tax  is  a  legialative  power. 
They  also  iM^vided  by  section  lOO  that:  "The 
Legislature  shaU  pass  general  laws  under  which 
local  and  private  interests  shall  be  provided 
for  and  protected.'  When,  however,  the  relief 
In  this  class  of  undefined  local,  spedal,  and  pri- 
vate interests  is  not  provided  for  by  general  laws, 
and  the  Legislature  has  failed  to  pass  such 
laws,  tbere  is  nothing  in  tke  Constltntion  which 
is  a  limitation  on  the  right  of  the  Legislature 
to  pass  special,  private,  or  local  laws  except  in 
one  of  the  31  specified  instances  named  In  said 
aw^on  104.  In  these  instances,  the  Legisla- 
ture must  pass  general  statutes  for  relief,  or 
none  can  be  had,  unless  the  same  is  already  pro- 
vided for  by  a  general  law.  Section  109  was 
intended  to  impose  a  duty  on  the  Xierislature 
by  the  enactment  of  general  laws  to  that  end, 
to  protect  local,  private,  and  special  interests, 
but  it  is  not,  as  in  the  31  enumerated  instances 
in  section  i04,  a  limitation  on  its  power  to  pass 
special  laws  to  this  end.  The  power  of  the  Leg- 
islature to  pass  laws  of  a  private,  local,  or  spe- 
cial interest  was  unlimited ;  and,  outside  or  be- 
yond these  31  specified  instances,  the  Legislature 
has  the  same  power  it  had  before  the  adoption 
■of  the  present  Constitution,  provided  there  Is 
no  general  law  under  which  relief  is  granted  or 
■may  be  had." 

In  City  Council  v.  Beeso.  149  Ala.  188. 
190, 181.  43  South.  116, 117,  It  was  written: 

"It  is  TOparent  that  the  subject-matter  of  the 
two  acts  Is  substantiaU^  the  same;  and  it  is 
equally  apparent  that  tlie  inhibition  contained 


in  the  sectitm  of  the  Gmstttution  aoottd  was 
violated  bjjii'  the  enactment  of  the  speoal  or  local 
law.  It  IS  of  no  coasequmce  that  uie  special 
or  local  act  contains  matter  germane  to  the  sul>- 
ject  expressed  in  its  title,  'to  authorize  the  city 
council  of  U<mtgomerf  to  refund  the  bonded 
indebtedness  of  said  city.*  etc.,  which  are  not 
in  the  general  law;  for,  obviously,  if  the  in- 
sertion of  such  matters  In  a  special,  local,  or 
private  law  would  obviate  the  constitutional 

firohibition,  then  the  prohibition  could  be  easi- 
y  circumvented  and  practically  tendered  nui^a- 
tory.  It  is  not  perceivable  that  the  framers  of 
the  Constitution  intended  the  prcdiibition  to  op- 
erate only  against  special,  local,  or  private  laws 
which  are  in  ipsis  verbis  of  the  general  law. 
It  follows,  therefore,  that  we  are  constrained  to 
hold  the  act  of  September  26,  1903,  to  be  uncon- 
stitutional and  void." 

In  Uttie  V.  State.  137  Ala.  669,  668.  iSS 
South.  134,  136,  it  was  said  with  reference 
to  section  105,  among  others  noted  In  the 
<^lnion: 

"This  view  is  emphasized,  re-enforced,  and 
made  cwtain  to  the  judicial  mind  when  taken  in 
connection  with  the  sections  above  referred  to, 
other  than  section  104,  directiog  that  the  Legis- 
lature shall  pass  general  laws  for  the  cases 
enumerated  in  section  104,  and  providing  that 
no  speriaL  private,  or  local  law  «  *  •  sliall 
be  macted  in  any  case,  which  is  provided  for 
by  general  law.'* 

In  Forman  t.  Hair,  150  Ala.  589,  683,  684, 

43  South.  827,  829,  It  was  said: 

"Section  105  of  the  Constitution  is  ver^  broad 
and  sweeping  in  its  terms.  Its  purpose  is  man- 
ifest, and  the  Legislature  is  pKtsitively  forbid- 
deo  and  prohibited  from  enacting  any  special, 

Srivate,  or  local  law,  except  a  law  fixing  the 
.me  of  holding  courts,  and  fegulating  or  pro- 
hibiting the  IlQUor  tramc,  in  any  case  which  is 
provideid  for  by  a  general  law,  or  when  the  re- 
lief sought  could  be  given  by  any  court  of  this 
state.  Prior  to  the  adoption  of  the  present  Con- 
stitution, this  court  held  (Clarte  v.  Jack.  fiO 
Ala.  271)  that  it  was  the  province  of  the  Legis- 
lature to  determine  whether  or  not  the  'cause* 
was  provided  for  by  a  general  law,  or  the  re- 
lief sought  could  be  given  by  any  court  But 
this  section  (105)  provides  that  the  courts,  and 
not  the  Legislature,  shall  jud^  as  to  whetlier 
the  matter  of  said  law  is  provided  by  a  general 
law.  If,  therefore,  the  issue  of  the  bonda  by  St. 
Clair  county  was  provided  for  by  the  general 
law,  approved  February  26,  1903,  the  L^isla- 
ture  was  forbidden  to  pass  the  act  aiq^roved 
September  26,  1903,  and  the  courts,  and  not  the 
L^rislature,  are  to  determine  that  question. 
But  this  is  not  a  case  provided  for  by  the  grai- 
eral  law  of  February  26.  1903,  for  the  reason 
that  the  election  was  held  prior  to  its  «act- 
ment," 

In  Norwood  v.  Goldsmith.  168  Ala.  224,  231, 
63  South.  84.  86.  It  was  said: 

"What  was  said  in  the  case  of  Montgomery 
City  V.  Beese,  149  Ala.  190,  43  Sooth.  116.  is 
equally  applicable  and  true  in  this  case,  and  is 
decisive  of  this  question:  ^Section  105,  art.  4. 
of  the  Constitution  provides  that:  "No  special, 
private  or  local  law,  except  a  law  fixing  the 
time  for  holding  courts,  shall  be  oiaeted  ia  any 
case  which  ia  provided  for  by  general  law, 

*  *  *  and  the  courts,  and  not  the  legisla- 
ture, shall  judge  as  to  whether  the  matter  of 
said  law  la  provided  for  by  a  general  law. 

*  *  *  Nor  shall  the  LegCslature  indirectly 
enact  any  such  special,  private  or  local  law  by 
the  partial  repeal  of  the  general  law."  It  is 
apparent  that  the  subject-matter  of  the  two  acts 
is  substantially  the  same ;  and  It  is  equally  ap- 
parent that  the  inhibition  contained  in  the  sec- 
tion of  the  Constitution  quoted  was  violated  by 
the  enactment  of  tiie  special  or  local  law,'  *'  etc 
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In  caty  Bank  ft  Trust  Go.  t.  State.  172 
Ala.  m.  aoi-^ns,  66  Sootb.  &U,  SUi,  it  waa 
said: 

"In  appUcation  of  &  pertinent  phue  <riE  Be&-' 
tion  lOo  of  the  Ck>iutitutioD  of  1901  it  hai  been 
accepted  here  tt^t  a  test  of  the  exemption  of  a 
local,  private,  or  special  law  from  the  condem- 
tiatirai  of  the  section,  because  ittofision  has  al- 
ready been  made  therefor  by  a  general  law,  is 
wheuier  the  proceeding  or  action  contemplated 
by  the  local,  private,  or  special  law  might  have 
been,  in  substance  and  not  in  respect  of  detail 
merely,  taken  or  had  under  the  general  law.  If 
BO,  the  local,  private,  or  special  act  violatee  the 
section  (105)  and  is  void.  Brandon  v.  Askew, 
infra,  172  Ala.  160,  54  South.  605;  City  of 
lilontgomery  v.  Reese,  149  Ala.  188,  43  South. 
116;  Forman  v.  Hair,  150  Ala.  589,  43  South. 
827:  City  of  EuaUj  v,  Simpson,  166  Ala.  360, 
52  South.  61:  Norfrood  v.  Goldsmith.  168  Ala. 
224,  53  South.  84.  •  •  •  It  was  also  noted, 
in  that  case,  that  by  express  provisions  of  sec- 
ti<m  105  the  determination  of  Inquiries  whether 
the  matter  of  the  local,  private,  or  special  law 
was  'provided  for  by  a  general  law.'  and  wheth- 
er the  relief  sonent  could  be  ^given  by  any 
court,'  was  committed  to  the  courts,  and  not 
left  with  the  Legislature.  The  soundness  of  the 
doctrine  of  City  of  Montgomery  v.  Reese,  has 
not  been  questioned  or  departed  from.  It  is 
obvious,  from  the  uneciuiTocal  terms  of  section 
105^  that  the  enactmoit  of  local,  private,  and 
special  laws  Is  prohibited  in  all  cases,  not  ex- 
pressly excepted  In  that  section  (105),  where 
the  matter  b  provided  for  by  general  law,  or 
where  any  court  can  give  the  relief  the  local, 
Iffivate,  or  special  law  would  afford.  In  con- 
cretp  cases  the  inquiry  open  must  be,  not  what 
the  sm^tion  (106)  prohibits,  but  whether  the  en- 
actment assailed  talis  within  either  of  the  cate- 
gories created  by  the  section.  As  appears  from 
the  quotation  from  the  Reese  Case,  supra,  the 
application  of  the  section  is  not  to  be  deter- 
mined by  the  fact  that  the  enactment  assailed 
is  not  ipsis  verbis  of  the  general  law,  nor  by 
the  fact  that  matter  germane  to  the  general 
law  is  contained  in  the  enactment  assailed.  In 
short,  the  test  is.  as  before  stated,  whether  the 
subject-matter  of  the  genera!  law  and  of  the 
local,  private,  or  special  law  is  the  same.  Au- 
thorities supra.** 

The  local  act  mentlotned  1b  afisalled  as  oim- 
Btltutionally  iQTalld,  xmder  section  105,  be- 
cause the  subject-matter  was,  at  the  Ume  of 
Its  approval,  already  provided  for  by  the  gen- 
eral law  approved  February  26,  1903. 
*  *  *  Tbe  subject-matter  of  each  act,  the 
general  and  the  local,  Is  substantiaUy  the 
same ;  the  latter  being  more  ample  In  let^ 
latlvely  fixed  detail  of  accomplishment  of  the 
purpose  comniDn  to  both  acts.  In  Green  v. 
State,  143  Ala.  2.  7.  8,  S9  Sonth.  362.  364, 
It  was  said: 

"The  general  law  was  different  from  this,  re- 
quiring a  special  venire  for  each  capital  case. 
The  relief  sought  by  this  amendment  could  not 
be  obtained  under  any  general  law  thva  exist- 
ing, or  the  local  law  as  stated  would  have  been 
unnecessary.  It  in  no  sense,  therefore,  offends 
that  provision  of  the  Constitution  (section  106) 
which  prohibits  the  Legislature  from^  enacting 
any  special  or  local  law  by  the  partial  repeal 
of  a  general  law." 

In  City  of  Bnsley  v.  Simpson,  166  Ala.  866, 
373.  374,  52  South.  61.  64,  it  was  said: 

"The  departure  worked  by  section  106  of  the 
Constitution  of  1901  has  s^illcance.  The  in- 
hibition now  is  against  special,  private,  or  local 
laws  in  any  cose  which  is  provided  for  by  a  gen- 
eral law,  ot  which  tbe  coarts  shall  judge.  For- 
merly the  inquiry  was  whether  tbe  Legislature 


could  provide  for  a  particular  case  by  general 
law.  Now  the  question  is  whether  it  nas  so 
provided.  We  need  not  be  understood  as  im- 
pairing the  authority  of  City  Council  of  Mont- 
gomery V.  Reese,  149  Ala.  188,  43  South.  116. 
The  court  there  said  that  it  could  not  ncrceive 
that  the  framers  of  the  Constitution  intended 
the  prohibition  to  operate  only  against  special^ 
local,  or  private  laws  which  are  in  ipsis  verbis, 
of  the  general  law.  Die  effect  of  the  ruling 
was  that  the  enactment  of  a  general  law  author- 
izing municipal  corporations  to  issue  bonds  to- 
run  not  excMding  30  years,  while  permitted  to 
stand  upon  the  statute  books,  operated  as  a  con- 
stitutional inhibition  against  any  act  permitting 
any  particular  municipality  to  issue  bonds  to 
run  not  exceeding  30  years.  Appellee's  argu- 
ment applies  that  decision  to  the  cose  in  baud 
as  follows :  The  general  statute  permitting  the 
alteration  or  rearrangement  of  municipal  bound- 
aries by  tbe  acquisition  of  contiguous  territory 
on]^-,  while  it  stands,  must  operate  as  a  consti- 
tutional inhibition  against  any  act  consolidating 
noncontiguous  municipalities,  if  at  the  same 
time,  and  in  Order  to  preserve  the  unity  and  con- 
tiguity of  the  consolidated  municipality,  as  per- 
haps is  necessary  to  the  validly  of  the  act 
{City  of  Denver  v.  Coulehan,  20  Colo.  471,  39 
Pac.  425,  27  L.  R.  A.  751),  intervening  terri- 
torjr,  contiguous  to  both  of  the  constituent  mu- 
niapalities,  is  included  in  the  act  of  consolida- 
tion, ^e  subject  of  legislation  In  tJie  general 
law  Is  the  alteration  or  rearrangement  of  bound- 
aries as  affecting  contiguous  municipalities  and 
unincorporated  territory.  The  subject-matter 
dealt  with  in  the  special  act  is  the  alteration  or 
rearrangement  of  boundaries  as  affecting  non- 
contiguous municipalities  as  wdl.  Considered 
in  their  totality  the  two  acts  are  not  identical  as 
to  subject-matter.  We  therefore  conclude  that 
tbe  special  act  is  not  obno»ous  to  section  105 
of  the  Constitution." 

In  Brandon  v.  Askew,  172  Ala.  160,  163, 
164,  165,  54  South,  605,  606,  It  was  said: 

"In  his  opinion,  which  has  been  incorporated 
into  the  transcript,  the  learned  judge  of  tbe 
fifteenth  circuit  held,  that  the  act  of  March 
2,  1907.  was  violative  of  section  105  of  the  C<m- 
stitution  of  1901.  The  relevant  provision  of 
that  section  is  expressed  as  follows:  'No  spe- 
cial, private  or  local  law,  except  a  law  fixing  the 
time  of  holding  courts,  shall  be  enacted  in  any 
case  which  is  provided  for  by  a  general  law,  or 
when  the  relief  sought  can  be  given  by  any  court 
of  tills  state.'  His  theory,  we  gather,  was  that 
so  long  as  there  is  to  be  found  in  the  statute 
book  a  law  fixing  the  salary  of  circuit  solicitors 
in  general  terms,  the  Legislature  is  without 
power,  when  creating  a  new  office  of  that  char- 
acter, to  fix  the  salary  of  the  new  officer  at  a 
different  amount,  'l^is  opinion  involved  of 
course  a  holding  that  the  act  auder  considera- 
tion is  a  local  act.  And  it  has  been  so  held. 
State  ex  rel.  Attorney  General  v.  Sayre,  142 
Ala.  641,  89  South.  240  [4  Ann.  Cas.  656K 
Whatever  of  obscurity  there  max  be  in  this  pro- 
vision of  tlie  Constitution,  it  is  certain  tliat  it 
was  not  intended  to  prohibit  all  local  lesisla- 
tion.  It  was  not  intended  to  prohibit  local  leg- 
islation on  subjects  according  to  any  specific 
classification.  That  was  done  in  section  104. 
where  those  classes  of  local  laws  which  were  to- 
be  prohibited  are  catalt^ed,  and  presnmpttvely 
the  framers  of  the  Constitution  said  in  that  sec- 
tion all  they  intended  to  say  on  that  subject. 
It  was  not  intended  to  operate  against  local  leg- 
islation In  {hose  cases  where  a  local  statute 
undertakes  to  do  something  that  has  been  pre- 
cisely done  lo  a  general  law.  It  could  not  be  as- 
sumed that  the  Legislature  would  waste  its 
time  in  the  duplication  of  statutes.  But  if  the 
local  bill  proposes  something  different  from  the 
provisions  of  the  general  law,  and  not  withfa 
the  catalogue  of  section  104,  and  In  a  case  where 
the  relief  may  not  be  had  in  some  prooeeding 
outside  of  the  Legislature,  how  has  it  be«n  pro- 
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vided  for,  and  where  is  the  inUbition  to  enact 
the  local  law?  It  seems,  then,  that  tbia  provi- 
sion of  the  Oonstitution  was  intended  to  pro- 
hibit the  enactment  ot  special,  private,  or  local 
laws  to  meet  the  purposes  of  particular  cases 
which  may  be  accomplished  by  proceedings  out- 
side of  the  Legislature  under  the  provlalona  of 
general  statutes  enacted  to  meet  all  cases  of 
th^  general  character.  And  it  is  made  the 
duty  of  the  Legislature  to  pass  general  laws  un- 
der which  local  and  private  interests  shall  be 
provided  for  and  be  protected.  Const.  §  109. 
Such  seems  to  have  been  the  acceptance  of  this 
provision  in  City  Council  of  HonteHnery  v. 
Reese,  149  Ala.  188,  43  South.  116.  It  may  be 
conceded  that  if  the  Legislature  creates  a  new 
judge  or  solicitor,  in  the  absence  of  provision  to 
(he  contrary,  the  new  officers  would  take  tbeir 
salaries  under  the  general  provision  of  the  Code. 
But  no  Legislature  can  dispose  of  the  right  of 
Its  sncceesora  to  provide  for  and  protect  a  local, 
special,  or  private  interest  by  local,  special,  or 
[oivate  taw,  except  by  the  enactment  of  a  gen- 
eral law  under  which  the  local,  special,  or  pri- 
vate interest  may  be  adequately  provided  for 
and  protected  without  further  legislation.  There 
was,  of  courae,  and  could  be,  no  way  ot  provid- 
ing for  a  new  circuit  with  its  necessary  officers 
except  by  a  legislative  enactment  for  that  pur- 
pose. New  circuits  may  therefore  he  arranged 
and  the  salaries  ot  its  officers  fixed  according  to 
the  legislative  opinion  at  the  time  of  the  pub- 
lic necessity  for  which  provision  and  Telief  is 
to  be  made.  In  our  opinion  the  statute  creat- 
ing the  Fifteenth  circuit,  as  for  the  objection 
here  taken  to  it.  evidences  in  all  Its  parts  a  valid 
exercise  ot  the  leRislative  power.  Ehisley  v. 
Simpson,  166  Ala.  368,  52  Soatb.  61." 

A  c(msideratlon  of  the  decisions  noted  and 
quoted  makes  manifest  the  fact  that  this 
court  has  neither  entertained  nor  expressed 
any  degree  of  departure  from  or  qualification 
of  the  interpretation  of  the  above-quoted  pro- 
visions of  section  105  of  the  Constitution 
soundly  established  In  Sisk  v.  Carglle,  City 
Council  V.  Reese,  and  Forman  v.  Hair,  in  and 
by  the  expressions  before  reproduced  from  the 
opinions  in  those  cases. 

The  local  act  under  review  has  no  snb- 
stantial  counterpart.  In  respect  of  Its  para- 
mount features  and  purposes.  In  any  general 
law  to  which  this  court  has  been  referred, 
or  of  which  It  Is  now  informed.  This  act's 
cblef  object  and  dominant  purpose  and  effect 
was  and  is  to  create  a  comity  governing  body 
different  In  personnel ;  in  the  selection  of 
its  personnel ;  in  the  tenure  of  its  personnel ; 
from  that  provided  by  the  general  laws  for 
the  constitution  and  creation  of  the  courts  of 
county  commissioners  in  the  state.  The 
powers,  duties,  and  Jurisdiction  of  the  body 
created  by  this  act  are  practically  the  same 
as  those  conferred  upon  and  required  of  the 
courts  of  county  commissioners.  Indeed,  it 
the  change  sought  to  be  wrought  by  this  local 
act  had  been  but  an  effort  to  alter  the  name 
of  Conecuh's  governing  body,  there  would 
be  no  hesitation  In  pronouncing  it  invalid  tm- 
der  the  plain  injunction  of  section  105  of  the 
Constitution.  But,  as  appears  from  our  sum- 
mary of  the  provisions  of  the  local  act.  Its 
purpose  and  effect  Is  for  greater  than  any 
mere  change  of  name*  or  alteration  In  re- 
spect of  minor  detail  within  the  rale  es- 
tablished In  Glt7  CouncU  r.  Beeae,  149  Ala. 


188,  4S  Soafh.  116.  It  creates  a.  body  eon- 
Btttnted  of  members  separately  Chosen  by 
tbe  electwate  of  separate  districts,  thus  ex- 
cluding the  Jndce  ot  probate  wbo.  under 
die  general  law,  was  the  preidding  officer  of 
the  commlssloDeTB*  court.  This  departure 
from  a  body  the  members  cl  whteh  were 
chosen  by  the  electmate  of  the  whole  comity, 
and  for  terms  of  fbur  years  (adds  from  the 
Judge  of  probate  who  Is  chosen  for  a  term 
of  six  yeanO,  to  a  iKxiy  tbe  omstltoents  of 
which  ate  elected  by  and  fnmi  districts  mly, 
and  for  terms  so  ordered  and  arranged  as  to 
prevent  the  expiration  of  ttie  terms  ot  all  tbe 
members  at  one  time,  are  radical  and.  In  pro- 
portion to  the  subject,  superlatlTe  changes 
from  the  status  flxied  by  general  laws  to  a 
status  not  mmtemvlated  or  provided  for  by 
general  laws.  Our  oplni<m,  theretdre,  is  that 
this  act  Is  not  offensive  to  tbe  quoted  pro- 
visions of  section  105  of  the  Constitution. 
We  are  advised  of  no  provision  ot  the  Con- 
stitution that  inhibits  the  Legislature  from 
creating  a  county  governing  body  as  the  re- 
sult of  electioos  of  its  members  by  tbe  elec- 
torate of  defined  districts. 

[4,  6]  That  provision  of  section  16  of  tbe 
local  act,  whereby  a  failure  or  refusal  to  have 
quarterly  statements  pnbltehed  is  attempted 
to  effect,  without  trial  and  without  reference 
to  the  established  methods  of  impeadiments. 
the  vacation  ot  the  c^ces  held  by  the  mem- 
bers of  the  board,  is  patently  void,  being  of- 
fensive to  the  following  sections  of  the  Con- 
stitution: 6  and  175.  But  this  particular 
invalid  feature  ot  the  act  may  be  strit^en 
therefrom  without  Invalidating  the  remainder 
thereof  which  is  "complete  within  itself,  sen- 
sible, capable  of  being  executed,  and  wholly 
Independent  of  that  which  Is  rejected."  State 
V.  Davis,  130  Ala.  148, 151.  30  South.  S44.  88 
Am.  St.  Rep.  23. 

[B]  This  act  does  not  c^end  sections  42  and 
43  of  the  ConstitutlMi  by  blending  In  one 
body  powers  and  authority  that  may  be  re- 
ferred to  the  executive,  legislative,  or  Ju- 
dicial phases  of  governmental  action.  Fox 
V.  McDonald,  101  Ala.  61,  69,  13  South.  418. 
21  L.  R.  A.  529,  46  Am.  St.  Rep.  08 ;  Com'rs 
V,  Moore.  53  Ala.  25 ;  Jeffersonlan  Pub.  Ca  v. 
Hllllard,  105  Ala.  576,  17  South.  112. 

[7]  The  local  act  does  not  violate  subdi- 
vision 29  ot  section  104  ot  the  Constitution. 
It  does  not  purport  to  make  provision  tor 
the  "conduct  of  elections,"  or  to  designate 
places  of  voting,  or  to  change  the  existing 
boundaries  of  wards,  precincts,  or  districts. 
It  assigns  a  member  ot  the  board  to  eac^ 
of  five  districts  for  his  election  whidi  the 
act  Itself  originally  creates  for  the  purpose 
of  defining  the  territory  in  which  the  electo- 
rate may  vote  for  a  member  of  the  board  resi- 
dent of  that  district 

[I]  The  compensation  provided  by  this 
to  be  paid  to  members  of  the  board  for  serv- 
ices in  discharge  of  their  offldal  duties  ap- 
pears to  be  the  same^  aside  from  the  llndta- 
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tkm  of  $150,  as  that  allowed  ^  law  for  Bnd 
to  tibe  Jadce  of  probate  and  membera  ot  oom- 
mlBsl oners'  courts  for  like  serrlces.  Code, 
li  3720,  3322.  Snbdlvlsion  24  of  aecUon  104 
of  tbe  CtAstitutlon  prohibits  the  Legislature 
from  mactiDg  any  private,  special  or  local 
law  "creating,  Increasing,  or  decreasing  fees, 
percentages,  w  allowances  of  pnUlc  <^cerB.'' 
In  MUler  t.  Griffith,  171  Ala.  837,  842,  843, 
fi4  South.  6S0,  662,  it  was  said  of  the  quoted 
I»ovIsi(»is: 

"That  section  refers  only  to  ehsMing  the  com- 
pensation during  the  term  of  the  omccr,  and  can- 
not be  constraed  as  prohibiting  the  Legislature 
from  making  provisions  for  sucn  matters  as  [are] 
applicable  to  officers  anbaequently  appointed,  nor 
for  aboUsbing  offices." 

The  obvious  intent  of  the  quoted  provision 
of  section  104  was  to  require  uniformity  In 
respect  of  fees,  percentages,  and  allowances 
by  prcdilMting  the  enactment  of  local  or  spe- 
cial laws  on  those  subjects.  The  result,  in 
part,  of  the  amstructlon  given  these  pro- 
risloDS  in  Miller  t.  Griffith  was  to  accord 
them  the  same  effect  as  must  be  accorded 
section  281  of  the  Constitution ;  whereas,  the 
manifest  purpose  of  subdivision  24  of  section 
1<H  was  to  restrain  local  or  special  legisla- 
tion. Tbe  error  in  Miller  v.  Griffith  Is  clear ; 
thous^  it  should  be  remarked  that  the  last 
clause  In  the  quotation  made  from  the  opin- 
ion In  that  case  is  without  fault.  The  local 
act  under  review  relieved  the  Judge  of  pro- 
bate of  certain  duties  that  were  but  incidental 
to  the  service  of  that  office  and  that  <^cer, 
and.  In  consequence  of  the  abolition  of  these 
duties,  took  from  him  (to  be  subsequently 
elected)  the  compensations  theretofore  al- 
lowed the  Judge  of  probate  for  these  merely 
incidental  services.  Hence,  the  act  under  con- 
sideration did  not,  in  any  direct,  primary 
sense,  create,  Increase,  or  decrease  the  fees, 
percentages  or  allowances  of  a  public  <^cer. 
The  snbdlvlaion  quoted  is  not  offended  by 
this  act 

The  local  act  Is  not  void  as  upon  any  of  the 
grounds  asserted  by  the  aiq;>ellant,  all  of 
which  are  treated  In  this  opinion.  Tbe  writ 
was  pri^rly  dolled. 

Affirmed. 

ANDERSON,  C.  J.,  and  MATFIBLD, 
SATRD,  SOMEBVILLB,  GABDNEB,  and 
THOMAS,  33.,  concur. 

On  Rehearing. 

McCLELLAN.  J.  [1, 10]  For  the  first  time. 
In  tbe  application  for  rehearing,  the  appellant 
presents  and  presses  tbe  question  whether  In 
the  passage  of  the  local  act  under  considera- 
tion the  positive  requirements  of  section  62 
of  the  Constitution  were  observed.  In  de- 
termining questions  of  this  character  the  only 
source  of  information  are  the  Journals  of  the 
houses  of  the  L^slature.  Robertson  v. 
State.  130  Ala.  164,  169,  30  South.  494.  Sec- 
tion 62  provides: 


"No  bill  shall  become  a  law  until  it  shall  have 
been  referred  to  a  standing  committee  of  each 
bouse,  acted  upon  by  sncb  committee  in  ses- 
sioQ,  and  returned  therefrom,  whlt^  facts  shall 
affirmatively  appear  upon  the  journal  of  each 
house." 

Tbe  Journal  of  the  House  ot  Representa- 
tives records  the  introduction  of  this  bill 
(H.  B.  86^  and  Its  reference  to  the  standing 
ciwunlttee  on  ways  and  means ;  and,  instead 
of  the  cotsideration  and  report  of  the  bin 
by  tbe  ways  and  means  committee,  recites  its 
consideration  and  fiivorable  report  by  the 
standing  committee  on  mining  and  manufac- 
turing. It  Is  thus  conclusively  shown  that 
tbe  bill  was  referred  to  one  standing  com- 
ndttee  and  was  later  considered  by  and  re- 
ported from  another  standing  committee,  to 
which  the  Journal  does  not  affirmatively  re- 
cite the  bill  was  referred.  The  bill  was  there- 
fore not  validly  ^acted  Into  law,  tbe  positive 
requirements  of  section  62  of  tbe  Constitution 
not  having  been  observed.  Walker  v.  City 
Council,  139  Ala.  468,  86  South.  28;  Tyler 
V.  State,  159  Ala.  126,  48  South.  672;  among 
others.  The  bill  never  became  a  valid  enact- 
ment It  is  void.  The  rehearing  must  be 
granted ;  and  the  prayer  of  the  petition  for 
the  writ  of  mandamus  must  also  be  granted. 

The  order  and  Judgment  of  the  circuit 
Judge  is  reversed;  and  a  Judgment  will  be 
entered  here  awarding  the  writ  of  mandamus 
as  prayed. 

Reversed  and  rendered.  All  the  Justices 
concur. 


KNIGHT  V.  GARDEN.   (6  Div.  268.) 
(Supreme  Court  of  Alabama.   April  20,  1910.) 

1.  Dbtinub  •ssn  —  Eyidehcb— Admissibil- 

rrr. 

In  detinue  for  a  mule,  the  general  Issue 
being  nondetinet,  an  averment  that  the  allegs- 
tions  of  the  complaint  are  untrue  is  a  plea  of 
the  general  Issue,  which  puts  in  issue  plaintiff's 
right  to  recover,  and  renders  evidence  negativ- 
ing the  right  of  either  plaintiff  or  defendant 
admissible ;  bo  that,  where  the  mule  was  claimed 
under  a  mortgage,  the  mortgagor  should  have 
been  permitted  to  testify  whether  he  signed  the 
mortgage. 

[Ed.  Note.— For  other  cases,  see  Detinue, 
Cent  Dig.  ||  26-88 ;  Dee.  Pig.  «a»17.] 

2.  DETiNnE  «=»6— Chauacter  of  Action. 

The  mortgage  ot  property  alleged  to  have 
been  wrongfully  obtained  is  not  tbe  foundation 
of  a  suit  in  detinue,  although  the  right  to  pos- 
session may  rest  wholly  on  the  mortgage,  but  tbe 
gist  of  the  action  is  the  detention. 

[Ed.  Note.— For  other  cases,  see  Detinue, 
Cent  Dig.     10,  11 ;  Dec.  Dig.  «=»60 

8.  ReCOBDS  €=»20  —  VALinrPT— "CoiiATEBAL 

ATTAOK"— "DlRBCT  ATTAOK." 

When  (Ae  validity  of  the  record  of  a  mort- 
gatre  is  put  directly  in  issue  by  the  pleadings 
of  the  attacking  party,  the  attack  is  direct,  and 
the  attack  is  collateral  only  if  there  are  no 
proper  averments  against  the  record. 

[Ed.  Note.— For  other  cases,  see  Records, 
Cent  Dig.  8  44;  Dec  Dig.  «=920. 

For  otber  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Collateral  Attack  ;  Di- 
rect Attack.] 


^s>For  otber  cftMi  we  Bam*  topl«  and  KBY-NUUBEll  la  aU  K«r-Numb«red  DlgasU  aad  IndoxM 
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4.  DBTXinm  ^IT  —  RiQHTi  or  PAmn  — 

HoaTdAQEES. 

Where  the  plaintiff  in  detinae  introdacca  a 
mortcag«,  onder  which  he  claimed,  the  defend- 
ant may  under  a  plea  of  general  issue  defeat 
such  prima  fiide  rtcht  of  possession  by  showinK 
an  ontstandini  title  fai  a  third  person,  or  prov- 
ing payment,  or  showing  Uiat  the  mortgage  has 
been  rendered  nugatory,  or  that  the  property 
was  a  gift,  or  tliat  the  plaintifl  is  estopped  to 
deny  defendant's  right  <a  possession. 

Note.— For  other  cases,  see  Detinoe, 
Cent  Dig.  H  26-33;  Dee.  Dig.  «e917J 

6.  Pleading  ^9290^)— VnznoATioir  — Ni- 

0ES8ITT. 

Code  1007,  I  S832,  providing  that  all  pleas 
in  abatement  or  pleas  woich  deny  the  execution 
of  the  instrument  in  wtitinc,  which  is  the 
foundation  of  the  suit,  must  be  verified,  does 
not  apply  to  detinue  wherein  trial  is  had  only 
on  a  plea  of  general  issue. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  ||  861,  886^;  Dec  Dig.  <^290(3).J 

from  Circuit  Court,  Walker  Gonn- 
tf;  J.  J.  Curtis,  Judse. 

Detlniw  by  Bebecca  Oarden,  as  administra- 
trix, against  W.  If.  Knight  Judgment  for 
plaintiff,  and  defendant  appeals.  Transfer- 
red item  Court  of  Appeals  ondar  section  6, 
Act  April  Ifl,  1911,  p.  4S0.  Berersed  and  re- 
manded. 

Finch  &  Pennington,  of  Jasper,  for  appel- 
lant Gnnn  &  Powell,  of  Jasper,  for  appel- 
lee 

THOMAS,  J.  The  acticHi  is  In  detinue  for 
a  mule  claimed  by  virtue  of  a  mortgage.  The 
Judgment  entry  recites  that  the  defendant 
pleaded  the  general  issue;  The  exact  form 
of  the  plea  is  not  disclosed  by  the  record. 
The  plaintiff  proved  that  Lando  Patton  own- 
ed the  mnle  in  questlfm,  end  that  he  was  In- 
debted to  appellee's  Intestate,  and  that  to 
secure  this  Indebtedness  he  executed  a  mort- 
gage to  said  intestate.  The  defendant,  ap- 
pellant proved  his  purchase  of  the  mnle  from 
H.  Bonfleld,  who  claimed  it  by  virtue  of  his 
foreclosure  of  a  subsequent  mortgage  from 
Lando  Patton.  The  court's  rulings  on  the 
Introduction  of  sfvldenoe  are  presented  for  re- 
view. 

[1]  The  Patton  mortgage  to  plalntlfTs  In- 
testate having  b^n  Introduced  In  evidence, 
the  defendant  asked  the  witness:  "Did  you 
sign  that  mortgage,  Mr.  Pattern?"  Plaintiff 
objected,  because  the  evidence  sought  to  be 
elicited  was  "Incompetent  Irrelevant,  Imma- 
terial, or  Illegal,"  and  because  there  was  no 
plea  of  n<Hi  est  factum.  The  objection  was 
sustained,  and  defendant  dnly  excepted,  and, 
as  appellant,  now  assigns  error  on  this  ruling 
of  the  court. 

The  books  are  agreed  that  detention  is  the 
gist  of  the  action  of  detinue.  Walker  v. 
Fenner  et  al.,  20  Ala.  192.  The  general  Is- 
sue Id  this  action  is  non  detinet  3  Chltty's 
PI.  1023;  Stephens'  PI.  pp.  173,  174.  An 
averment  that  the  allegations  of  the  com- 
plaint are  untrue  is  a  plea  of  the  general  Is- 
sue.   Code.  I  &331;  Berlin  llatmine  Works 


r.  Ala.  City  Pttm.  Co,  112  Ala.  488,  SO  Soatta. 
41&  Ttds  plea  puts  In  lame  flw  rW  of  Am 
plaintiff  to  recorer  (Voter  r.  Chamheriah^ 
41  Ala.  ler;  Wellden  t.  Witt  14S  Ala.  612. 
40  SonOL  126;  Lucas  v.  Plttman,  M  Ala.  M, 
10  Sonth.  603;  Ingersoll-Sergeant  Drm  Qk 
T.  WortblngtoD  ft  Co.,  110  Ala.  822,  20  Soath. 
61 ;  Onmemtld  t.  Copeland,  181  Ala.  345. 90 
South.  878);  and  erldence  negatlTtaig  tht 
rl^t  of  poBseaskm  of  plaintiff  or  <tf  deftod- 
ant  la  competent  (Snellgrove  EraDs,  US 
Ala.  600,  40  Booth.  667). 

In  Pin^Aard  &  Lay  t.  Bramlett,  165  Ab. 
327,  51  South.  657,  It  was  held  that  proof  at 
payment  of  the  mortgage  Aebt  may  be  Bbovn 
In  detinue  under  the  general  Issue,  as  t«id- 
Ing  to  divest  the  le^l  title  of  the  mortgagee 
to  the  personal  property  in  question.  Slau^- 
ter  v.  awlft  67  Ala.  4&4. 

In  Green  Sneed,  101  Ala.  205,  20S.  It 
Sonth.  277,  46  Am.  St  119,  an  action  of 
detinue  by  a  mortgagee  against  the  mort- 
gagor after  the  law  day  of  the  mortgage,  It 
was  held  that  where  the  action  Is  not  on  the 
original  consideration  for  which  the  mort- 
gage was  executed,  but  is  on  the  rl^t  of 
oovery  of  the  mortgaged  property,  and  the 
title  asserted  by  the  plaintiff  depmds  npta 
the  validity  at  the  instrument  Itself;  in  1^1 
contemplation  the  instrument  whicb  the  de- 
fendant executed  ceases  to  be  his  act  Ox  mo- 
ment It  Is  al^ed,  and  that  the  alteration 
may  be  shown.  The  only  plea  In  the  Green 
Case,  aa  shown  by  the  original  record  In  this 
court,  was  the  general  issue ;  and  under  that 
plea  proof  of  the  alteration  ot  the  mortgage 
after  signature  was  permitted  to  destroy  the 
muniment  of  title  upon  which  the  plaintiff  re- 
lied for  recovery. 

So  in  Carlisle  v.  People's  Bank,  122  Ala. 
446,  26  South.  115,  It  was  held  that  under  the 
general  Issue  testimony  may  be  Introdnced 
to  vary  or  explain  the  terms  of  the  mortgage 
on  which  the  plaintiff  relies  for  title,  and  to 
defeat  the  recovery  in  detinue  Foster  v. 
Chamberlain  &  Co.,  41  Ala.  167. 

In  Hoobler  v.  International  Harvester  Co., 
etc,  185  Ala.  633,  537,  64  South.  567.  569,  Mr. 
Justice  Sayre  said: 

*Ttm  matters  involved  in  the  proper  pleas  to 
which  we  have  alluded  w«it  to  plamtic's  title, 
and  might  have  been  proved  under  the  generfll 
iBsue  (Carlisle  v.  People's  Bank,  122  Ala.  446. 
26  South.  115),  filed  after  the  rulings  on  pleas 
3,  4,  and  8,  but  the  court  followed  op  its  rolingt 
on  these  pleas  by  excluding  from  the  jury  evi- 
dence of  the  fact  upon  which  the  pleas  were  bas- 
ed, evidence  toiding  to  disprove  the  tide  bj 
which  plaintiff  daimad,  aad  tbsae  raUngs  were 
erroneous." 

[2-4]  In  the  action  of  deUnne  the  mortgage 
In  evidence  was  not  the  foondatlon  of  the 
suit  although  the  plaintiff's  title  or  right  to 
the  possession  of  the  personalty  may  rest 
solely  on  the  mortgage.  The  suit  was  for 
specific  i>r(^rty,  and  the  gist  of  the  action 
was  detentlML  The  defoidant  was  not  ap- 
prised by  the  complaint  <^  what  right  of  pos- 
session the  plaintiff  would  show.  When  the 
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validity  of  a  record  attadted  is  put  directly 
In  iaeae  by  tbe  pleadings  of  the  party  at- 
tacking U  by  proper  averments,  the  attack 
Is  direct,  and  not  odlateral ;  but,  when  there 
are  no  proper  aTermmts  attacking  the  rec- 
ord, althongh  Its  validity  is  drawn  Into  the 
Issne  of  the  case,  the  attack  Is  collateral. 
Walker  t.  Goldsmith,  14  Or.  125.  12  Pac.  &S7 ; 
Dormitzer  v.  Qet.  Savings  &  It  Soa,  23 
Wash.  132.  62  Pac  862.  When  the  mortgage 
Is  introduced  in  evidence  as  evidence  of  plaln- 
tlfTs  right  of  possession,  under  defendant's 
plea  of  the  general  issue  defendant  may  de- 
feat this  prima  fade  right  of  possession  by 
showing  an  outstanding  title  In  a  third  per- 
son (Wright  V.  Bush,  165  Ala.  320,  51  South. 
635),  or  by  proving  payment  (Plnckard  v. 
Bramlett,  165  Ala.  327,  51  South.  557),  or  by 
sho^'ing  that  the  mortgage  relied  on  by  plain- 
tiff has  beoi  rendered  nugatory  (Birmingham 
Co.  V.  GUlesple,  168  Ala.  408,  60  South.  1032). 
So  also  may  It  be  shown,  under  the  general 
issue,  that  the  plaintiff  has  given  the  defend- 
ant the  property  (1  Ttdd's  Pr.  660-653),  or 
that  the  plaintiff  has  not  tbe  ungoalifled 
right  of  possession  In  Its  present  form  (Seals 
V.  Edmondson,  73  Ala.  295,  49  Am.  Bep.  51), 
or  the  right  to  the  entire  possession  (Graham 
V.  Myers.  74  Ala.  432),  or  Is  estopped  to  deny 
the  defendant's  right  of  possession  (Traun  r. 
Eelffer,  31  Ala.  144). 

[S]  Tbe  rule  of  pleading  declared  In  sec- 
tion 5332  of  the  Code  has  no  application  to 
trover  and  detinue.  Under  the  companion 
section  (3967),  declaring  a  rule  of  evidence 
in  certain  cases,  it  has  been  held  that  a  suit 
in  trover  for  the  conversion  of  a  mule,  a 
mortgage  collateral  to  the  suit,  or  Inter  alios 
is  not  within  the  provision  of  the  statute. 
Askew  Bros.  v.  Stelner  &  Lobman,  76  Ala. 
218.  By  analogy  the  words  "any  Instru- 
ment In  writing,  the  fonndatlon  of  the  suit," 
found  in  section  6332  of  tbe  Code,  have  no 
application  to  actions  in  detinue.  We  do  not 
mean  to  say  that  the  rule  would  be  different 
in  a  case  where  there  was  a  suggestion  of 
the  mortgage  debt  under  the  statutes  (Code, 
I  8789  et  sea-)-  It  is  sufficient  to  say  that  no 
such  suggestion  was  made  In  this  case,  and 
that  tbe  trial  was  had  only  on  the  plea  <jt 
tbe  general  issue. 

No  good  reason  exists  why,  under  the  plea 
of  the  general  Issne  in  detinue,  the  defend- 
ant may  not  deny  or  Impeach  the  execution 
of  the  plaintiffs  mortgage  Introduced  In  evi- 
dence and  relied  on  for  his  title  and  for  his 
right  of  possession. 

For  the  refusal  of  the  trial  court  to  allow 
def^dant,  under  his  plea  of  the  general  is- 
sue, to  deny  the  execution  of  the  chattel 
mortgage  on  which  plaintiff  rested  his  right 
of  recovery,  the  Judgment  Is  reversed,  and 
the  cause  remanded. 

Reversed  and  remanded. 

AKDEB80N,  a  J.,  and  HATFIELD  and 
SOMERVILLB,  JJ.,  concur. 


SMITH  T.  JEFFOOAT.    (6  I>1t.  184., 
(Supreme  0>art  of  Alabama.  April  6,  1916.) 

1.  Eminent  Douain  «=>293(2>  —  Biohts  or 
Pasties  —  OouPSNSATion  —  Tm  or  Pat- 

WENT. 

A  plea  in  an  action  of  trespass  quare  clau- 
aum  fr^t,  attempting  to  justify,  under  a  pro- 
bate decree  condemning  realty  to  the  use  of  a 
railroad  for  a  rlcht  of  way  and  authorizing  it 
to  construct  its  line  thereon,  alleging  that  the 

filaintiff  occupied  the  premises  under  a  lease 
rom  the  owner,  entered  into  after  condemna- 
tion proceeding  was  filed,  and  that  trespass  wag 
only  so  much  as  was  necessary  to  permit  the 
use  of  the  land  for  the  right  of  way,  is  demur- 
rable if  compensation  had  not  been  paid  for  the 
property,  prior  to  the  entry,  as  required  by 
Code  1907,  {  3882. 

[Ed.  Note.— For  odier  eases,  see  Eminent  Do- 
main, Gent  Dig.  |  800;  Dea  Dig.  ^296(2).] 

2.  Bminbnt  Douaiit  4=>124— Compensation 
— oouputatioh. 

Compensation  to  Iw  paid  by  the  railroad  for 
land  condemned  must  be  fixed  by  the  valaaHon 
of  the  property,  as  of  the  date  of  the  petition 
for  condemnation. 

[Ed.  Note.— For  other  eases,  see  Eminent  Do- 
mam,  Cent.  Dig.  88  332-344;  Dec  Dig.  «» 
124.1 

3.  EUINBNT  DOICAIN  «S»320  —  OOUPXHSATION 

— ErFEOT. 

If  tbe  railroad  compensates  tbe  owner  for 
land  taken  by  eminent  domain,  its  right  and  ti- 
tle vests  upon  such  payment,  and,  as  against  in- 
tervening rights,  relates  back  to  the  filing  of 
the  petition  for  condemnation. 

[Ed.  Note.—For  other  cases,  see  Ehninent  Do- 
main, Cent  Dig.  11  851,  8^;  Dee.  Dig.  ^ 
32a] 

4.  Eminknt  DouAur  «s»165'—  Biohts  or 
Fabtobs— RzeHiB    AoquznD— PxiiDiim 

LiTB. 

One  who  acqolTes  a  leudiold  ri^  In 
land,  against  which  ctmdemnation  proceedings 
have  been  filed,  takes  it  snbject  to  tbe  rights 
of  the  condemning  parties,  and  can  have  no  com- 
pensation for  the  alleged  interest  in  tbe  land. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  ff  421-424;  Dec  Dig.  «=» 
165. 

6.  BuunHT  DouAiN  «=a248(2k  —  Dkbkb  or 

CONUEHNATION  —  CoNOLnSITEHXSS  —  FeB- 

80N8  Not  PABTnca. 

If  possession  of  plaintiff,  which  defendant 
invaded  and  attempted  to  Justify,  under  a  pro- 
bate decree  in  «iunent  domain,  was  acquired 
prior  to  filing  the  condemnation  proceedings 
and  plaintiff  was  not  a  party,  he  was  not  bound 
by  toe  decree  and  was  not  divested  of  what- 
ever title  he  had. 

[Ed.  Note.— For  other  eases,  see  Eminent  Do- 
main. Cent  Dig.  ii  627,  700;  Dec  ZMg.  ^ 
243(:i).] 

6.  EwiranT  Dokain  ^»2B3(1)  —  Bioetb  or 

PABTIE*— PliADIN  0— SumOIENCY. 

Allegations  of  replications,  where  plaintiff 
sought  damages  for  trespass  arainst  bis  lease- 
hold interest  by  a  railroad  which  sought  to  jus- 
tify under  probate  deed  In  eminent  domain,  was 
Insufficient  for  failure  to  show  the  precise  char- 
acter, time  of  beginning,  and  duration  of  his  in- 
terest 

[Ed.  Note.— For  other  cases,  see  Ehninent  Do- 
main, Ceat.  Dig  H  797-799;  Dec  Dig.  ^ 
293(1).] 

7.  Eminent  Domain  ^9>266  —  Evtst  Upon 
Land— Effect. 

In  entering  for  the  reasonable  a8serti<m  of 
rights  conferred  by  the  statute  and  a  decree  vt 
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ths  probate  coart  coDdemninr  land  in  purgnance 
thereof,  defendant,  as  th«  duly  authorized  agent 
of  the  railroad,  which  condemned  the  land,  was 
not  (ruilty  of  a  treapass. 

[Ed.  Note.— For  other  caaea.  aee  Eminent  Do- 
main. Cent.  THk.  11  69M»0,  702,  TflS,  705; 
Dee.  Dir.  «»206.] 

&  TBESPAS8  «ES>10— TSESPABS  AOAinn  BzAI,- 

TY— IkJUBIES  to  PIBSON ALTT. 

Damage  to  peraonal  property  Inflicted  on 
entering  land,  under  probate  decree  condemning 
it  for  a  railroad  right  of  way,  doea  not  consti* 
tute  a  trespaaa  against  the  nalty. 

[Ed.  Note.— For  other  cases,  aee  Treapaas, 
Cent  Dig.  H  8.  12;  Dec.  Dig.  <8=»10.1 

Appeal  from  Olrcait  Court,  Jefferson  Ooun- 
ty ;  C.  B.  Smith,  Judge. 

Action  by  W.  P.  Smith  against  B.  J.  Jeff- 
coat  Judgment  for  defendant,  and  plaintiff 
appeals.  Reversed  and  remanded. 

John  W.  Altman,  at  Birmingham,  for  ap- 
pellant Forney  Johnston  and  W.  R.  a 
Cocke^  both  of  Btnningham,  tot  appellee. 

8ATBB.  J.  [1]  This  was  an  action  of  tres- 
pass qnare  clansum  freglt  for  that  defend- 
ant entered  upon  plaintiff's  close  and  moved 
a  atorebouse,  impairing  the  storehouse  and 
breaking  and  destroying  articles  of  personal 
vmptxty  therein.  Defendant  Justified  under 
the  authority  of  Blrmlne^uun,  Etasley  &  Bes- 
semer Railroad  Company  and  a  decree  of  the 
probate  court  condemning  the  realty  to  the 
use  of  said  company  for  a  right  of  way,  au- 
thorizing It  to  construct,  maintain,  and  oper- 
ate thereon  "a  double  track  line  of  railroad 
over  and  upon  the  said  land  and  through  any 
building  within  said  right  of  way,"  alleging 
that  plaintiff  occupied  the  premises  under  a 
lease  from  the  owner  into  which  he  entered 
after  the  proceedings  for  condemnation  had 
been  filed  in  the  probate  court,  and  that  on 
the  occasion  complained  of  he  did  not  move 
the  storehouse  a  greater  distance  off  the 
right  of  way  than  was  reasonably  necessary 
in  order  to  construct  said  railroad.  This 
plea  was  subject  to  that  ground  of  demurrer 
which  took  the  point  that  compensation  had 
not  been  made  for  the  properly  taken  prior 
to  the  entry  complained  of.  as  provided  In 
section  3882  of  the  Code.  This  ground  of  de- 
murrer is  now  confessed,  and  for  the  error  in 
overruling  It  the  cause  must  be  reversed. 

[2-4]  It  Is  pnqper,  In  order  to  expedite  the 
cause,  and  ve  are  invited  by  the  parties,  to 
pass  upon  another  qnestlon  that  lays  at  the 
root  of  plaintiff's  case.  The  theory  of  plaln- 
tUTs  case  was  that,  regardless  of  the  Insti- 
tution of  condemnation  proceedings  prior  to 
the  time  of  his  lease,  be  acquired  a  right  of 
possession  superior  to  that  of  the  condemnor, 
and  that  he  was  not  concluded  by  that  pro- 
ceeding because  he  was  not  made  a  party. 
The  compensation  to  be  paid  by  the  railroad 
company  must  be  fixed  by  the  valuation  of 
the  property  as  of  the  date  of  the  petition 
tot  condemuation.  Southern  Ry.  Co.  v.  Cow- 
an, 129  Ala.  577,  29  South.  085,  and  cases 


there  dted.  Assuming  that  defendant  wiu 
be  able  to  amend  his  special  plea  by  sbowlog 
payment  or  a  deposit  of  the  compeasaticn 
awarded  In  ooort  for  the  owner  as  provided 
by  secUcm  8882  of  the  Code,  prior  to  the  en- 
try alleged,  the  ri^t  and  Utle  of  the  rail- 
road company,  under  whose  authority  he  cd- 
tered,  vested  upon  emch  payment  or  d^Mislt 
and,  as  against  Interveidng  ri^hta,  related 
back  to  the  filing  of  the  petition  for  condem- 
nation. On  the  facts  stated  in  the  plea, 
plaintiff  acquired  his  leasehold  pendente  lite, 
his  rights  under  It  were  subject  to  the  right 
of  the  railroad  company  petltl<ming  for  con- 
demnation, and  he  was  entitled  to  do  com- 
pensation as  for  his  alleged  interest  in  the 
land.  2  Lewis  Em.  Dom.  (2d  Ed.)  !  338; 
Schrelber  v.  Railroad  Co.,  115  111.  340, 3  N.  E. 
427 ;  In  re  State  House.  21  R.  I.  6ft.  41  Ml 
1004.  The  demurrer  to  the  plea,  upon 
grounds  other  than  that  first  above  noticed, 
was  not  well  taken. 

[S,  I]  If  by  bis  special  replication  phdn- 
tlff  Intended  only  to  deny  that  the  right 
and  title  by  which  he  held  possession  at  the 
time  of  the  trespass  alleged  In  the  complaint 
had  been  acquired  after  the  institution  of 
the  condemnation  proceedings,  every  purpose 
of  the  replication  was  served  by  the  general 
traverse  filed  at  the  same  time,  and  there 
was  no  reversible  error  in  sustaining  the  de- 
murrer to  the  special  replication.  If  the  pos- 
session against  which  defendant  was  alleged 
to  have  offended  was  held  by  plaintiff  under 
right  and  title  acquired  before  the  condem- 
nation proceedings  were  Instituted,  the  de- 
cree was  not  conclusive  against  him,  and  did 
not  divest  him  of  the  lawful  right,  title,  or 
possession  he  had,  because  he  was  not  a 
party  to  the  proceedings.  But  the  substance 
of  the  replication,  construed  against  the 
pleader,  seems  to  be  that  at  the  time  of  the 
trespass  complained  of  he  was  In  possession 
under  a  lease  from  the  owner,  and  at  the 
time  of  the  Institution  of  the  condemnation 
proceedings  he  was  the  owner  of  a  leasehold 
interest  in  the  premises  under  a  contract  of 
lease  from  the  owner  of  the  legal  title.  It 
is  not  made  to  appear  that  the  contract  un- 
der which  plaintiff  held  at  the  time  of  the 
alleged  trespass  was  the  same  lease  under 
whldi  he  held  at  the  institution  of  the  pro- 
ceedings for  condemnation.  Conslstentlf 
with  the  fects  alleged,  the  right  to  the  pos- 
session upon  which  defendant  entered  was 
acquired  by  contract  Intervening  between  the 
institution  of  the  proceedings  and  the  alibied 
trespass.  Consistently  also,  the  possessory 
right  under  which  plaintiff  held  at  the  Insti- 
tution of  the  suit  expired  before  the  tres- 
pass alleged.  If  so,  defendant's  entry  was 
not  wrong.  The  replication  was  bad,  there- 
fore. 

[7, 1]  In  entering  for  the  reasonable  as- 
sertion of  rights  conferred  by  the  statute  and 
the  decree  of  the  probate  court  made  in  pnr- 


^»Voc.oUi«r  cmMa  am  mo*  topic  and  KBY-NUUBttH  »b  all  K«y-Number«<t  DlfMU  and  Induw 


Digitized  by  Google 


A1«J 


PEOPI^'S  SHOB  GO.  T.  SKALLT 


719 


BDUloe  thereof  flefendant,  aa  the  duly  au- 
thorized agent  of  the  railroad  (xanpany.  was 
not  gollty  of  a  trespass.  Nor  did  the  fact 
that  defendant's  removal  of  the  storeboose 
resulted  In  the  breaking  of  platntUT's  lamps, 
Bcalea,  and  dod^  make  defeudaot  a  tres- 
passer as  to  the  realty.  If  defendant  was  guil- 
ty of  any  wrong  In  respect  of  plaintiff's  per- 
flcwalty,  his  remedy  was  by  way  of  a  different 
actkHL  Southern  By.  Go.  t.  Hayes,  183  Ala. 
466,  62  South.  874.  The  gist  of  plaintiff's  ac- 
tton,  as  framed,  was  the  alleged  trespass 
to  realty.  Hardeman  t.  Williams,  169  Ala. 
Oa  03  South.  7M. 

Reversed  and  remanded. 

ANDERSON,  a  J.,  and  McCX^BLLAN  and 
OABDNSB,  JJ.,  concur. 


PBOPLB'S  SHOE  00.  t.  SKALLT. 
a  Dir.  025.) 

(Supreme  Oonrt  of  Alabama.    April  20,  1916.) 

1.  MUSm  AND  SXBVANT  «=»39(1)  —  WbONO- 

rui.  DiBCHABOs  —  Pleas  m  ABAimisMi  oa 

Mitigation. 

In  an  employe's  action  for  compensation 
after  wrongfnl  ducharse,  defendant's  pleas,  at- 
temntini;  to  set  up  the  defense  that  plaintiff 
could  have  received  compensation  in  other  employ* 
ment,  purporting  to  be  pleas  in  bar  of  the  action, 
and  not  stating  expresuy  or  by  fair  implication 
that  they  were  pleas  in  abatement  or  iu  mitiga- 
tion of  damages,  were  bad  on  demurrer,  since  a 
plea  must  answer  all  it  professes  to  answer. 

[Ed.  Note.— For  other  casM,  see  Master  and 
Servant,  CenL  Dig.  SS  12,  46;  Dec.  Dig.  «=» 
30(1>.] 

2.  Plkadino  «s=>SS— Plea  to  Declabation— 

ANSWEBtNO  SiNGLS  CoUNT. 

A  plea  professing  to  answer  tke  whole  dec- 
laration, and  which  answers  but  one  connt,  is 
bad  on  demurrer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  ffS  162,  181-183 ;  Dec.  Dig.  ^saSS.} 

S.  PUADINO  4=988— PUA  TO  Dbcusation— 

AnswEBiNO  Past. 

A  plea  assuming  to  answer  the  whole  decla- 
ration, but  omitting  to  answer  a  material  part,  la 
bad  ou  demorrer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  182,  181-183;  Dec  Dig.  «=s>8&] 

4.  Masteb  and  Servant  «»42(1)— Liabilitt 

TOB  Compensation— Reduction. 

An  employer,  when  sued  for  wrongful  dis- 
cbarge, can  reduce  the  amount  of  recovery  by 
showing  that  the  servant  obtained  other  employ- 
ment, or  might  have  done  so  with  reasonable 
diligence,  but  cannot  use  the  fact  to  defeat  en- 
tirely the  servant's  cause  of  action. 

[Ed.  Nota.— For  other  cases,  see  Master  and 
Servant,  Gent.  IHg.  |  54;  DecTDig.  «s>42(l).] 

IL  Daiiaoes  «S9157(2)— Geneeai.  Isstn— Mat- 

nS  TN  MmOATION. 

Matter  in  mitigation  of  damages  is  adnds- 
siUe  nnder  the  general  issue. 

[Ed.  Note.— For  other  coses,  see  Damages, 
Cent  Dig.  H  437. 447,  44&-451.  453;  Dec  Dig. 
«=»167ff).r 

6L  Appeal  and  Ebbob  ^1040(6)— Haeulesb 

BaaOB-^PLKADINO. 

In  a  servant's  action  for  compensation  after 
WEMSfnl  discbarge,  where  the  matter  of  reduc- 
tion of  recovery  on  account  of  the  possibility  of 


having  obtained  other  employment  was  litigated 
under  the  general  issue,  error  in  sustaining  de- 
murrer to  tbe  idea  setting  up  simA  matter  was 

harmless. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  4093.  4007:  Dec.  Dig.  *=> 
1040(6) ;  Pleading,  Cent  Dig.  §1  284,  400.  687.] 

7,  Appeal  and  Ebbob  <8=>1042(2) — HARMLKsa 

Ebhoe— Pleading. 

Where  a  certain  part  of  a  plea  la  good  only 
in  redoctioa  of  damages,  but  not  as  a  defense  in 
bar,  the  matter  is  available  under  the  plea  of  tiie 
general  issue,  and  its  elimination  from  the  plea 
By  motion  to  strike  is  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S  4111;  Dec  Dig.  «=»1042<2); 
Pleading,  Cent.  Dig.  J  1172.] 

a  Appeal  and  Bbbob  «s»1042(2)— Habulcsb 

ElBBOB— StBIKINO  PlEA. 

Error  in  striking  special  pleas  is  harmless 
when  the  matters  contained  therein  are  available 
nnder  the  general  issue. 

[Ed.  Note.— For  other  eases,  aee  Appeal  and 
Error,  Cent  Dig.  «  4111 :  Dec  Dig.  ^1042(2); 
Pleading,  Gent  Dig.  {  1172.] 

9.  TBIAL  4=3 143  ~~  GONTLIOTZNG  EVIDENCE  — 

Question  tob  Jubt. 

Where  evidence  la  in  dispnte  on  controvert- 
ed facts  upon  which  the  right  of  recovery  de- 
pends, it  is  ifioptx  for  the  court  to  decliue  to 
peremptorily  mstruct  the  jury  to  find  for  defend- 
ant or  to  ^ve  the  affirmative  dia^  with  the 
usual  hypothesis. 

[Ed.  Note.— For  other  cases,  see  Trial,  Oent 
Dig.  |{  342,  843;  Dec  Dig.  «3»148.] 

10.  Triai.  «Ei»76-OBnonoHs  xo  BtAwnoi— 
Time. 

Objections  to  questions  propounded  to  wit- 
nesses, not  made  until  after  the  queiitions  are 
answered,  come  too  late,  unless  the  questions  are 
answered  before  counsel  can  object 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  H  172,  183-100,  237;  Dec  Dig.  «s»76.] 

11.  Witnesses  *=^6— Iicpeaohment. 

In  an  action  for  compensation  for  wrongful 
discharge.  It  was  competent  for  plaintiff  to  prove, 
proper  predicate  being  laid,  that  the  general 
manager  of  defendant  company,  a  witness  in  the 
case,  the  defense  depending  on  his  testimony,  had 
been  talking  with  witnesses  in  the  case,  asking 
them  as  to  what  they  would  testify,  what  the 
witnesses  had  told  defendant's  coanHU,  and  tiiat 
the  manager  told  the  witnesses  tbuf  should  or 
must  chsDge  their  testimony. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Gent  Dig.  |  1133;  Dec.  Dig.  <&=>346.] 

12.  WlTNESBES  «=a388<2)— lUPEAOHHENT. 

To  impeach  a  witness  by  contradictory 
statements,  a  predicate  is  required  to  prevent 
surprise  and  ^ve  him  an  opportunity  to  explain, 
the  rule  being  that  if  his  attention  is  called  to 
ttie  time  and  place,  drcomstances  and  persons 
involved,  and  the  statements  made,  the  rule  ia 
satisfied. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §  1233;  Dec.  Dig.  «=»388(2).] 

13.  Witnesses  *=»389~I  mpeac  hmen  t  . 

A  witness  cannot  defeat  the  introduetltm  of 
contradictory  statements  offered  to  Impeach 
him  by  stating  that  he  does  not  remember,  etc. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  IS  1243-124S;  Dec  Dig.  ^389.] 

Appeal  from  Law  and  Equity  Court,  Mo- 
bile County ;  Saffold  Bemey,  Judge. 

Action  by  John  Skally  against  the  Pe^le'a 
Shoe  Company,  i^tom  a  Judgment  for  plain- 
tiff, defendant  appeals.    Tranaferred  from 


otbar  cases      same  tople  and  KBY-NUMBBR  In  aU  Key-Numbered  Dlgeste  and  ladeus 


Digitized  by 


Google 


720 


n  SODTHEBM  BBPOBTBIB 


Um  Omit  of  AppealB  uaAer  8ectl<Hi  6,  Act 
Aprtl  18,  1011,  p.  450.  Affirmed. 

l^e  declaration  was  npcm  breach  of  con- 
tract of  employment  The  pleas  were:  The 
general  Issue.  PlalntlfT  left  the  employment 
of  the  defendant  of  his  own  free  will  and 
accord  00  July  1, 1914,  and  was  not  discharg- 
ed; left  such  employment  without  cause  on 
the  part  of  the  defendant.  That  after  plain- 
tiff ceased  to  work  for  defendant  plaintiff  did 
obtain  other  employment  in  the  same  line 
and  character  of  work  and  business  in  which 
he  was  theretofore  employed  by  defendant, 
and  in  the  same  community  in  which  plain- 
tiff was  theretofore  employed  by  defendant, 
at  a  salary  of  $100  per  month,  and  worEed 
at  such  employment  for  a  period  of  one 
month.  That  after  plaintiff  worked  in  the 
employment  of  defendant  plaintiff  went  Into 
business  for  Iiimself  In  the  same  community 
In  w^hlch  he  was  theretofore  employed  by  de- 
fendant, from  which  said  business  plaintiff 
realized  the  sum  of  $500.  Plaintiff  could 
hare,  by  the  exerdse  of  reasonable  effort 
and  diligence,  obtained  employment  of  the 
same  character  In  which  he  bad  theretofore 
been  employed  by  defendant  and  In  the  same 
locality  and  community  from  the  time  he 
ceased  to  be  an  employ^  of  defendant.  J.  U 
CawUum  was  being  examined  as  a  witness; 
he  t>eing  the  president  of  the  People's  Shoe 
Company.   He  was  asked: 

"Now,  didn't^u  have  a  eonvsnatlon  with  Mr. 
McAtee  in  your  store  after  he  had  been  over  to 
Mr.  Armbrecht's  office,  Mr.  Armbrecht  being  your 
attorney,  in  which  you  inquired  as  to  what  he 
had  told  Mr.  Armbrecht,  and  when  Mr.  McAtee 
told  you,  in  substance,  that  he  told  Mr.  Arm- 
brecht be  had  a  contract  by  the  year,  that  you 
tlten  told  faim  tliat  would  be  ttirowing  yon  down, 
and  he  must  go  to  Mr.  Armbrecht  and  change  hia 
testimony?" 

This  gneatlfm  was  also  propounded  aa  to 
other  witnesses,  and,  after  (Ejection  overrul- 
ed, the  witness  answered:  "Ho."  These 
witnesses-  were  Introdooed  in  rebuttal  if  such 
conversation  took  place  between  them  and 
Hr.  Cawthon,  and,  after  objection  overruled, 
the  witnesses  answered:  "Tes."  The  charg- 
es suffldently  appear. 

Annbredit,  White  A  HcMnian,  ot  MobU^ 
for  appellant  Leigh  ft  Chamberlidn  and 
Stevens,  McCorrey  ft  McLeod,  all  of  Uobllc; 
for  appelleflk 

SfATFISILD,  7.  Tbls  Is  an  action  by  an 
employ^  to  recover  tbe  salary  or  oon4)ensa- 
tlm  he  woald  have  received  for  tAx  montlis^ 
service  but  for  the  allege  wrpngfol  dls- 
diarge  by  the  employer.  The  trial  was  had 
on  the  general  issue  and  spedal  pleas  set- 
ting up  the  fftct  that  plaintiff  T<diintarily 
quit  the  employment,  and  that  he  was  not 
wrongfully  discharged.  The  defendant  also 
filed  several  pleas,  attempting  to  set  np  the 
defnisc  that  the  plaintiff  did  ree^ve,  or 
could  have  received,  similar  or  like  employ- 
ment In  the  same  community,  and  received, 
or  could  have  received,  ample  or  ftiU  o(»npeiip 


sation  for  his  swvloes,  and  that  b»  was 
therefore  not  damaged  If  dlsdmxced  aa  al- 
leged. 

[1]  Demurrers  were  eostalned  as  to  these 
pleas,  and  the  first  assignment*  of  error  go 
to  tliese  mllngs  of  the  oonrt  Ttme  ^eas 
were  eadi  dearly  subject  to  the  demurrer 
interposed,  niey  profess  or  punxwt  to  be 
pleas  in  bar  of  Uie  wtlre  acOcm,  and  not  in 
abatemmt^  or  in  mitigation  of  damages. 
Oounsd  tor  appellant  are  in  error  in  con- 
cluding that  the  pleas  do  not  profess  or  pur^ 
port  to  answer  the  entire  cause  of  action  al- 
leged, but  go  only  in  bar  of  a  part,  or  m 
miti^tion  of  damages.  If  th^  were  intend- 
ed as  audi  by  the  pleader,  the  pleas  shonld 
have  said  ao,  eithw  s^residy  or  by  fair  im- 
pilcaUon.  Counsel  for  iyq>eUant  concede  that 
the  law  and  ai  role  of  pleading  is  that  a  plea, 
must  uiswer  all  It  professes  to  annrar;  but 
they  say  these  pleas  do  this.  As  we  have 
said  above,  we  do  not  agree  with  oouna^  In 
this  constructioa  of  the  pleas. 

[2]  A  plea  pndesslng  to  answer  Om  whole 
decoration,  and  which  an&wered  oUy  one 
count,  will  be'  adjudged .  bad  on  drainrrer. 
Adams  T.  McMillan,  Bx'r,  7  Port  75 ;  Tom- 
klea  et  aL  T.  Reynolds,  17  Ala.  109;  WilUn- 
Bon  V.  Hoseley,  80  Ala.  68& 

[3]  8o  a  plea  assuming  to  answer  the 
whole  declaratloa,  but  omitting  to  answer 
a  material  part,  Is  bad  on  demurrer.  Standl- 
fer  V.  White.  9  Ala.  S27;  Blills  &  OOw  T. 
Stewart,  12  Ala.  90;  White  T.  Taztmni^ 
16  Ala.  109. 

[4]  "The  defendant  may  reduce  the  anunmt 
of  recovery  by  showing  such  oQm  onidoy- 
ment,  or  ttmt  plaintiff  vaigfit  have  obtained 
other  emplc^ment  by  the  enrdae  of  reastm- 
able  dUlgoioe ;  but  these  facts  could  not  be 
used  to  defeat  ratirely  plaintiff's  cause  of 
action.  WlUdusm  t.  Blade,  60  Ala.  829; 
Morris  ft  Co.  T.  Knox,  96  Ala.  S20, 11  South. 
207;  Troy  Co.  r.  Logan,  90  Ala.  619,  12 
South.  713.**  ntzpatrlck,  ete^  Go.  t.  Hc- 
Laney,  168  Ala.  686,  698,  44  South.  1023, 
127  Am.  St  Bep.  71. 

[S,  1]  M(Hreover,  If  the  pleas  were  intended 
as  coausel  for  appellant  contend — that  i^ 
In  mitigatl(m  of  damages — sndi  matter  was 
admissible  under  the  general  issoe,  and  Uie 
record  shows  that  this  matter  was  litigated 
under  the  general  Ifisoe;  hence,  if  error,  it 
would  be  without  posrtble  injury. 

[7]  Where  a  certain  part  of  a  i^ea  is  good 
only  In  reduction  of  damages,  but  not  as  a 
defense  In  bar,  whether  sndi  matters  are 
properly  stricken  from  the  file.  If  stricken 
on  motion,  is  immaterial,  for  the  reason  that 
the  matter  would  be  available  undw  the  plea 
of  the  general  issue,  and,  If  ao,  tts  eltmina- 
tlcrn  from  the  plea  by  motion  to  strike  would 
be  without  Injuiy.  Hayes  t.  MUler,  160  Ala. 
621,  48  South.  818.  U  L.  XL  A.  (N.  S.)  748, 
124  Am.  St  93. 

[I]  Error  is  wlQioat  injniy  in  stilktaig 
q>eclal  pleas  when  the  matters  contained 
therein  are  available  under  the  genual  Issuer 
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N.  O.  &  St  L.  Sy.  T.  KarUians,  ISO  Ala.  683, 
48  South.  791. 

The  master  who  wrongfully  discharges  hla 
servant  is  liable  to  an  action  by  the  servant 
whether  the  latter  obtain  or  fail  to  obtain 
other  employment,  but  the  master  may  re- 
duce the  recovery  by  proof  of  other  employ- 
ment or  that  the  servant  might  have  obtain- 
ed other  emcdoyment  by  reasouable  diligence. 
Fitzpatrick,  etc.,  Co.  v.  McLaney,  supra; 
Wilkinson  v.  Bla<^  supra ;  Morris  v.  Knox, 
supra,  9Q  Ala.  820,  U  South.  207 ;  Troy  t. 
Logan,  supra. 

The  real  dispute  between  the  parties  was 
of  quesUoDS  of  fact:  First,  whether  or  not 
there  was  a  contract  of  employment  from 
July,  1914,  to  January,  1915;  and,  second, 
whether  or  not  the  defendant  In  fact  dls- 
charged  the  plaintiff. 

[S]  There  ig  no  contention  that  there  was 
any  Justificatloa  for  the  disdutrge,  nor  that 
plalntUT  quit  the  aervloe.  The  defendant 
cont^ds:  First,  that  the  employment  was 
by  tbe  mcMith,  and  not  by  the  year,  as  plain- 
tiff clalins;  and.  second,  that  plaintiff  was 
not  dlschaived,  bat  left  the  service  YOlrui- 
tarlly.  While  ttiere  Is  some  difference  aa  to 
other  Questlwis,  tba  two  above  mentiwed 
were  the  main  ccHitroverted  focts  iu>on  which 
tbe  ri^t  of  recovery  dQ>raded.  Tba  evi- 
dence was  clearly  In  dispute  as  to  both  of 
these  question^  and  therefore  tbe  court  cor- 
rectly declined  to  peremptmlly  Instruct  tbe 
Jury  to  And  tot  the  defendant,  or  to  give  tbe 
affinnative  diarge  with  the  usual  hypothesis. 
The  trial  conrt,  at  the  request  of  the  defend- 
ant, instructed  the  Jury  as  follows: 

"The  court  charges  the  jury  that,  if  they  be- 
lieve from  the  evidence  that  the  plaintiff  volun- 
tarlly  left  the  employment  of  the  defendant  with* 
out  fault  on  the  part  of  the  defendant,  they 
cannot  find  a  verdict  for  the  plaintiff." 

'The  court  charges  the  jury  that,  if  they  be- 
lieve from  the  evidence  that  the  defendant  of- 
fered to  keep  the  plaintiff  in  his  emj^oy  after 
July  Ist  until  the  plaintiff  could  secure  another 

{'ob  at  similar  employment  in  tbe  same  line  ol 
lusinesa  in  the  same  community  at  a  rate  of  sal- 
ary satisfactory  to  the  plaintiff,  plaintiff  cannot 
recover." 

"The  court  charges  the  jury  that,  unless  they 
believe  from  the  evidence  that  tbe  plaintiff  and 
tiie  defendant  entered  into  a  definite  contract 
whereby  the  plaintiff  agreed  to  serve  the  defend- 
ant and  tbe  defendant  agreed  to  employ  the 
plaintiff  for  a  definite  term  ending  December  SI, 
1914,  they  must  find  for  the  defendant." 

These  charges  were  certainly  as  favorable 
to  the  defendant  as  it  bad  a  right  to  receive. 

[18]  There  is  a  great  number  of  assign- 
ments of  error  as  to  rulings  on  the  evidence. 
It  Is  unnecessary  to  treat  them  separately. 
Suffice  it  to  say  the  entire  record  has  been 
carefully  reviewed  and  each  objection  and  ex- 
ception examined  separately,  and  that  we 
find  no  reversible  error  In  any  of  the  rulings. 
Many  of  the  objections  to  questions  pro- 
pounded to  the  witnesses  were  not  made  un- 
til after  the  questtcn  was  answered,  and 
71SO.-tt 


hence  came  too  late;  there  being  nothing  to 
show  that  the  questlcm  was  answered  before 
counsel  could  Interpose  objection.  Parties 
nor  counsel  are  not  allowed  to  speculate  on 
the  answer  before  interposing  an  objection  to 
the  question.  Moreover,  there  was  no  mo- 
tion to  exclude  the  answer  In  several  in> 
stances.  As  to  the  exceptions  based  on  the 
suKtalnlng  of  plaintiff's  objections  to  ques- 
tions propounded  to  witnesses,  they  are  each 
without  merit,  or  it  was  not  shown  that  the 
answer  would  be  material  or  relevant;  the 
questions  themselves  not  being  such  in  their 
nature  to  show  the  competency  or  relevancy 
of  the  proposed  answers.  We  feel  sure  that. 
If  there  could  be  said  to  be  error  In  any  one 
of  the  spedfled  rulings  on  exception,  tbls 
record  shows  that  It  was  without  Injury  to 
this  appellant 

[11]  It  was  certainly  competent  for  plain- 
tiff to  prove  that  the  general  manager  of  de- 
fendant company  had  been  talking  with  tbe 
witnesses  in  the  case,  and  asking  them  as  to 
what  they  would  testitr,  and  what  the  wit- 
nesses had  told  defendant's  counsel,  and  that 
the  general  manager  told  the  witnesses  they 
ought  to  or  must  change  their  testimony. 
Such  matters  were  certainly  admissible  when 
the  defendant's  president  or  general  man- 
ager was  a  witness  in  the  case,  and  the  de- 
fense depended  almost  entirely  upon  his  tes- 
timony. There  was  no  such  discrepancy  be- 
tween the  predicate  laid  when  the  president 
or  manager  was  on  the  stand  and  the  ques- 
tions propounded  to  the  witnesses  as  to  what 
was  said  and  done  by  the  former  as  to  render 
the  evidence  Inadmissible.  It  appears  from 
the  record  with  reasonable  certainty  that  the 
predicate  Informed  the  witnesses  of  the 
times,  places,  and  occasimB,  as  well  as  ct 
the  matters  Inquired*  about. 

[1 2]  In  order  to  Impeach  a  witness  by  con- 
tradictory statements,  a  predicate  Is  required 
to  prevent  surprise  and  give  the  witness  an 
opportunity  to  explain.  If  the  attention  of 
the  witness  Is  called  to  the  time  and  place, 
circumstances  and  persons  Involved,  and  the 
statements  made,  the  rule  is  satisfied.  It 
does  not  require  a  perfect  precision  as  to  ei- 
ther. Southern  Railway  Go.  v.  Williams, 
113  Ala.  e20,  21  South.  328.  See  Carlisle  v. 
Hiinley,  Ex'x,  15  Ala.  623;  Lewis  v.  Post,  1 
Ala.  65;  State  v,  Marler,  2  Ala.  43,  36  Anu. 
Dec  398;  Powell  v.  State,  19  Ala.  577;  Nel- 
son V.  Iverson,  24  Ala.  9,  60  Am.  Dec  442. 

[13]  A  witness  cannot  defeat  the  Introduc- 
tion of  contradictory  statements  offered  for 
the  purpose  of  Impeaching  him  by  stating 
that  be  does  not  remember,  and  the  like  an- 
swers. Southern  By.  Co.  v.  Williams,  113 
Ala.  620,  21  South.  828;  Brown  r.  State,  7& 
Ala.  61;  4  UayC  Dig.  p.  1198. 

Affirmed. 

ANDERSON,  O.  J.,  and  SOUBBTILUa 
and  THOHA8.  JJ.,  concur. 
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(Ala. 


DAWSON  V.  STATE.  (2  Dir.  802.) 
(Supreme  Onirt  of  Alabama.   Ai»rll  13,  1016.) 

1.  Statdtb  ^a»8H(2>— CoNexBUCTioH— Ook- 

8TITUT10NAL.  PbOVISIONB. 

An  act  of  the  liegiilature,  House  Bill  No. 
534,  approved  February  11.  1916  (Loc.  Laws 
1916,  p.  20),  providtng  for  the  detachment  of 
the  coun^  of  Mareago  from  the  First  judicial 
circuit,  transferring  all  causes  pending  in  the 
circuit  court  of  Marengo  county  to  the  Marengo 
law  and  equity  court,  which  is  clothed  with  full 
juriadiction  had  by  the  circuit  court  before 
transfer,  and  repealing  all  conflicting  laws,  is 
not  violative  of  Const  1901,  {  106,  providing 
that  no  special  or  private  local  law  shall  be 
passed  on  any  subject  not  enumerated  in  aec- 
don  104,  ezc^t  fixing  the  time  of  holding 
courts,  unless  notice  of  the  intention  to  apply 
therefor  shall  have  been  published  in  the  county 
or  counties  where  the  matter  affected  may  be 
situated,  in  that  the  publication  of  the  intent  to 
apply  therefor  was  had  only  in  the  county  of 
Marengo,  since  the  holding  of  the  court  in 
Marengo  county  and  its  detachment  from  the 
First  circuit  in'  no  manner  affected  the  other 
counties  of  the  drcuit 

[Ed.  Note.— For  other  cam,  see  Statatea, 
Cent.  I>ix.  I  6:  Deo.  Dig.  «=»8i^(2).] 

2.  Glkbks  or  Coubts  ^3>7-^tatutes— Oon- 
STBUCTiON — Intention  or  Leqiblature. 

Under  Laws  1009  (Sp.  Sess.)  p.  339,  estab- 
lishing the  Marengo  law  and  equity  court,  of 
which  section  6  provides  that  the  derk  of  the 
circuit  court  shall  be  ex  officio  clerk  of  the  law 
and  equity  court,  am^ded  by  an  act  approved 
March  17.  1015  (Loc  Laws  1915,  p.  62),  ap- 
pointing the  then  clerk  of  the  circuit  court  clerk 
of  the  law  and  equity  court  until  the  next  regu- 
lar election  and  until  bis  successor  be  dected 
and  qualified,  and  an  act  passed  February  11, 
1015  (Loc.  Laws  1915,  p.  20),  detaching  Ma- 
rengo county  from  the  Eirst  judicial  circuit,  it 
being  the  duty  of  the  court  in  construing  leg- 
islative enactments  with  doubtful  meaning  to 
carry  out  the  legislative  intent,  if  possible,  at 
the  time  of  the  approval  of  the  amendatory  act, 
the  person  occupying  the  position  of  circuit 
clerk  was  still  ex  officio  cterk  of  the  law  and 
equity  court. 

[Ed.  Note.— For  other  casee,  see  Olerks  of 
Courts,  Cent.  Dig.  SS  21-26 ;  Dec.  Dig.  ^7.] 

3.  CBniiNAL  Law  «=9732(9)  —  Tbial  —  Ih- 

STSUOnONS. 

In  a  criminal  prosecution,  a  requested 
charge  that, .  "You  cannot  find  the  defendaQt 
guilty  unless  you  believe  him  guilty  beyond  all 
reasonable  sapcKwition,"  was  properly  refused; 
auppoeition  haviDK  no  legitimate  sphere  or  hab- 
itation in  JudiciaradBoinutratiML  • 

[Ed.  Note. — For  other  cases,  see  Crimibal 
liaw,  Cent  Dig.  «  1847,  1877,  1878,  1006, 
1907,  1910. 1911 ;  Dec.  Dig.  «s>782(9).] 

4.  GBiHinAL  Law  «=»1178— Appeai.  and  Eb- 

BOB^-QUESTIONS  NOT  RAISED  ON  APPEAX. 
On  appeal  of  a  criminal  case  after  finding 
on  questions  insisted  upon  by  counsel  in  its 
argument  of  the  case,  it  is  the  duty  of  the  court 
to  give  careful  consideration  to  ail  other  ques- 
tions presented  by  the  record. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  S|  8011-3013 ;  Dee.  Dig.  «=> 
1178.] 

Appeal  fnm  Lew  and  Equity  Coxut,  Ma- 
rau^o  Connty ;  B.  J.  Gilder.  Judge. 

Tommie  Dawson  was  Indicted  for  crime, 
and  be  appeals.  Affirmed. 


George  Pegram,  of  Fannsdale,  for  appel- 
lant W.  L.  Martin,  Atty.  Qea.,  and  Law- 
rence B.  Brown,  Ant.  Attr.  QeiL,  tot  Uie 
State. 

GARDNER,  J.  The  indictment  In  this  case 
was  preferred  by  the  grand  Jury  of  the  cir- 
cuit court  of  Marengo  coimty.  The  trial  of 
the  defendant  to<^  place  In  the  Marengo  law 
and  equity  court ;  the  case  having  been  trans- 
ferred to  the  docket  of  that  court  by  rlrtne 
of  an  act  of  the  Legislature  approved  Feb- 
ruary 11,  1915,  being  Honse  Bill  634.  Loc. 
Laws  1915,  p.  20.  Motion  was  made  by  tlie 
defendant  to  strike  the  Indictment  from  the 
flies  of  said  court  on  the  ground  that  the 
case  had  n<^  been  transferred  with  his  con- 
sent 

[1  ]  The  Marengo  law  and  equity  court  was 
established  by  an  act  approved  August  26. 
1900  (General  and  Local  Acts  [S.  S.]  1909,  p. 
330).  Section  19  of  said  act  provides  that, 
when  an  indictment  has  been  found  in  the 
circuit  court,  the  Marengo  law  and  equity 
court  shall  not  entertain  Jurisdiction  ot  the 
case,  except  upon  the  transfer  therectf  to  said 
court,  and  section  38  of  said  act  prorldes  for 
the  transfer  of  sucb  cases  by  agreement  of 
the  parties.  The  act  of  February  11.  1915, 
provides  for  the  detachment  of  the  county  of 
Marengo  from  the  First  Judldal  drcutt,  and 
further  provides  that: 

"Alt  causes  pending  in  the  drcuit  court  of 
Marengo  county  are  hereby  transferred  to  Mar- 
engo law  and  equity  court,  which  Marengo  law 
and  equity  court  is  hereby  clothed  with  full  and 
complete  jurisdiction  to  try  and  determine  said 
causes  in  all  respects  as  ful^  as  said  drcuit 
court  of  Marengo  coimty  had  before  ssid  trans- 
fer." 

And  the  se«md  section  provides : 

"That  all  laws  In  etmflict  herewith  are  hereby 

repealed." 

The  argum^t  of  counsel  for  appellant  In 
supiMrt  of  his  motion  rests  upon  his  conten- 
tion that  the  said  act  of  February  11th  is 
unconstitutional  and  void  as  In  violation  of 
section  106  of  the  CtHosUtuaon  of  190L  It 
1b  insisted -that  said  act  is  a  local  law,  and 
that  publication  of  the  intention  to  apply 
therefor  was  had  only  In  the  county  of  Ma- 
rengo, and  that,  as  the  act  removed  Marengo 
county  from  the  First  Judicial  drcuit;  the 
other  counties  of  this  drcuit  were  so  affect- 
ed thereby  as  that  under  the  provision  of  the 
Constitution  the  publication  should  have  been 
had  In  each.  That  portion  of  section  106  here 
pertinent  reads  as  follows: 

"No  spedal,  private,  or  local  law  shall  be  pass- 
ed <m  any  subject  not  ennmerated  in  section  104 
of  this  Constitution,  except  in  reference  to  fix- 
ing the  time  of  holding  courts,  imless  notice  of 
the  intention  to  apply  therefor  shall  have  been 
published,  without  cost  to  the  state,  in  the  coon- 
ty  or  counties  where  the  matter  or  tl^ng  to  be 
affected  may  be  situated,  which  notice  shall 
state  the  substance  of  the  proposed  law  and  be 
published  at  least  once  a  week  for  four  consecu- 
tive weeks  In  some  newspaper  puUished  la  •uch 
county  or  countieB." 


^•For  other  easM  see  same  tople  and  KST-NUHBBR  tn  all  Key-Numbeiva  Dlgeste  and  ladaxes 
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We  are  persuaded,  however,  that  the  other 
counties  of  the  Vint  Judicial  circuit  are  un- 
affected, so  far  as  the  coiuitltntl<»ial  provi- 
sion above  quoted  Is  coneemed.  by  the  act  of 
February  11th.  "Ihe  matter  or  thins  to  be 
affected**  was  the  holding  of  the  court  In 
Bfarmgo  county  and  the  detachment  of  said 
county  firom  the  First  circuit  The  act  in 
no  manner  affected  any  of  the  counties  of 
the  drcnlt,  except  Marengo,  and  It  was  there- 
fore a  matter  with  wblA  the  other  counties 
conld  not  be  concerned.  We  think  It  quite 
cl«ir  that  the  framers  ot  the  Constitution 
had  no  Intratlon  to  require  by  this  section 
tlie  publication  of  such  notice  in  every  county 
of  a  circuit  or  division  when  the  act  la  in- 
tended to  affect  only  the  county  which  is  be- 
ing detached.  If  from  a  chancery  division 
composed  of  17  counties  it  should  be  decided 
to  detach  one  county,  the  argument  of  coun- 
sel for  appellant  would  lead  to  the  result 
that,  to  comply  with  section  106  of  the  Con- 
stitution, such  publication  would  have  to  be 
made  in  each  of  the  17  counties.  Certainly 
no  such  unreasonable  result  can  be  presumed 
to  have  been  intended  by  the  framers  of  the 
Constitution.  We  therefore  conclude  that 
the  act  of  February  11,  1915,  Is  free  from 
constitutional  objection,  and  that  the  motion 
of  the  defendant  was  properly  overruled. 

12]  We  find  in  the  record  also  a  motion  to 
quash  the  venire  upon  the  grounds  that  the 
list  of  names  constituting  it  is  not  made  out 
by  the  clerk  of  the  court  as  required  by  law, 
and  that  the  copy  of  the  vMiire  drawn  and 
summoned  for  the  trial  of  the  cause  was  not 
properly  attested  before  It  was  served  on  the 
defendant.  We  do  not  concede  that  the  mo- 
tion properly  raised  the  question  argned  by 
counsel.  Indeed,  we  are  inclined  to  the  con- 
trary view.  However,  as  the  question  argued 
and  insisted  upon  is  one  of  general  interest 
to  the  locality  affected,  we  deem  It  proper 
to  give  an  opinion  on  it  The  insistence  of 
counsel  appears  to  be  that  there  was  no  le- 
gally constituted  clerk  of  the  Marengo  law 
and  equity  court  at  the  time  of  the  trial  of 
this  case.  Under  the  provisions  of  section  6 
of  the  act  establishing  the  said  court  the 
clerk  of  the  circuit  court  was  declared  to  be 
ex  officio  clerk  of  the  law  and  equity  court 
The  act  establishing  the  law  and  equity  court 
was  amended  in  several  particulars  by  an  act 
approved  March  17,  1915  (Loc.  l4LWs  1916,  p. 

and  which  said  act  amended  section  6, 
In  so  far  as  Is  here  pertinent,  as  follows : 

"That  section  6  of  an  act  entitled  'An  act  to 
create  and  establish  tbe  Marengo  law  and  equi- 
ty  court  for  Marengo  county,'  approved  August 
26,  1909,  be  amended  so  as  to  read  as  follows: 
Sec.  6.  That  tbe  present  clerk  of  the  circuit 
court  of  Marengo  county  be  and  he  is  hereby 
constituted  and  appointed  clerk  of  said  Marengo 
law  and  equity  court,  and  shall  hold  said  of- 
fice until  the  next  regular  election  for  state  of- 
ficers in  tbe  year  1916,  and  until  bia  succes- 
sor is  elected  and  qualified,  as  herein  provided. 
That  at  said  election  for  state  o£Bcer8  in  1916, 
and  every  six  years  thereafter,  a  clerk  of  said 
court  sbaU  be  elected  by  tbe  qualified  voters  of 


said  Marengo  county,  said  clerk  so  elected  to 
hold  office  for  a  term  of  six  years  and  until  his 
successor  is  dected  and  qualified,  the  term  of 
office  of  said  clerk  to  commence  on  the  same 
date  as  elerlu  of  the  dreuit  courts  of  this  state," 
etc. 

The  arsnment  is  made  that  as  this  act  was 
approved  on  March  17,  1915,  and  provided 
that  the  oletk  of  the  (^xralt  court  should  be 
clerk  of  the  Marengo  law  and  equity  court, 
and  that,  as  on  February  11,  1916,  an  act 
had  been  passed  which  detached  said  Ma- 
rengo county  firom  tbe  First  Judicial  circuit 
therefore  there  was  no  cleric  of  the  drcalt 
court,  and  consequently  the  amendment  was 
meaningless  and  without  effect  In  this  ar- 
gument however,  counsel  overlook  entirely 
the  duty  of  the  court  In  construing  legisla- 
tive enactments  of  doubtful  meaning,  to  en- 
deavor to  carry  out  the  legislative  Intent,  as 
tbe  Intention  of  the  lawmakers  Is  the  law. 

As  previously  noted,  the  act  establishing 
the  Marengo  law  and  equity  court  constituted 
the  clerk  of  the  circuit  court  ex  offldo  derk 
of  the  new  court,  and  the  amendment  was  In- 
tended to  designate  the  person  occupying 
such  position  of  circuit  clerk  at  the  time  of 
tbe  detachment  of  Marengo  county  from  the 
First  circuit  aud  who  was  ex  officio  clerk 
of  the  law  and  equity  court  at  the  time  of 
the  passage  of  the  amendatory  act  At  the 
time  of  the  approval  of  the  act  of  March 
17th,  therefore,  tbe  said  clerk  was  still  clerk 
of  the  law  and  equity  court  and,  aa  the  act 
of  February  11th  bad  removed  Marengo  coun- 
ty from  the  First  Judicial  circuit,  tbe  amend- 
ment here  discussed  was  clearly  for  tbe  pur- 
pose of  providing  for  the  election  of  the 
clerk  of  tbe  law  and  equity  court,  for  filling 
any  vacancy  therein,  and  for  matters  of  that 
character  necessitated  by  the  withdrawal  of 
said  county  from  the  said  circuit  We  con- 
clude that  the  legislative  intent  is  entirely 
clear,  and  that  tbe  contention  of  counsel  tor 
appellant  is  without  merit 

[S]  These  were  the  only  two  questions  ar- 
gued by  counsel  upon  tbe  submission  of  the 
cause,  but  a  slight  reference  was  made  to 
tbe  refusal  of  charge  numbered  8,  which 
reads  as  follows: 

"Yon  cannot  find  the  defendant  guilty  unless 
you  believe  him  guU^  beyond  all  reasonable 
supposition." 

A  charge  of  similar  character  was  con- 
demned by  this  court  In  McCoy  t.  State,  170 
Ala.  10,  04  South.  428,  .vrtiere  a  number  of 
cases  are  referred  to,  wad  tbe  following  Is 
quoted  from  the  ease  of  Johnson  v.  State, 
102  Ala.  1,  10  South.  99,  wherein  Chief  Jus- 
tice Stone,  writing  for  the  court,  said : 

"Supposition  has  no  legitimate  sphere  or  hab- 
itation in  judicial  administration." 

See,  also,  case  of  Bert  Rldiardson  t.  State, 
08  South.  57. 

[4]  We  have  treated  all  the  qnestl<ms  In- 
sisted upon  by  counsel  for  ai^Uant  In  his 
argument  of  this  cause,  and  find  them  with- 
out merit  Mindful,  however,  of  our  duty  In 
cases  ot  this  character,  we  have  glvm  care- 
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fnl  consldwattOT  to  the  otber  qnortloDS  pre- 
sented by  the  reowd.  We  find  In  the  record 
no  reversible  error  and  nothing  deserving  of 
fljeclal  treatmeiit  here. 

The  judgment  of  the  oonrt  bdow  la  accord- 
ingly affirmed. 

Afflnned. 

ANDBRSON,  a  J.,  and  McOLELIAN  and 
BATBD,  JJ.,  concur. 


ALLGOOD,  State  Aadltor,  t.  SLOSS-SHEr- 

FIBLD  STEEL  &  IRON  CO.  (3  Div.  207.) 
(SuDreme  Ooort  of  Alabama.    April  20.  1016.) 

1.  StatTJTEB  «=3l64— RKPKAI.  BT  IlCFLICATIOIf 

— Amendment. 

Where  an  amendment  dMncea  the  old 
law  In  its  subftantlal  prwrfstona,  it  moat  by  a 
necessary  implication  repeal  the  old  law  ao  far 
aa  they  are  in  conflict 

[Ed.  Note^or  other  caaea,  see  SUtntea, 
Cent  Dig.  I  230;  Dec  Dig.  ^164.] 

2.  Statutes  «=>l«ia>— Ripkal  by  Ivplica- 

TIOIT— BDBjrBCT-MATTBB— TNCONaiffTEMCT. 
Where  a  new  law,  whether  in  the  form  of  an 
amendment  or  otherwise,  covers  the  whole  sub- 
ject-matter of  a  former  law  and  is  inconsiBtent 
with  it,  and  evidently  intended  to  supersede  and 
take  the  place  of  it.  ft  repeals  the  old  law  by  im- 
plication. 

o^^-T^^°'®;r^9Sw  cases,  see  Statutes, 

Cent  Dig.  li  230,  233,  234;  Dec.  Dig.  ^ 
161(1).] 

3.  Statutes  «=9l64  —  Iicpuid  Rbpbax,  — 
Amendicent. 

Where  a  statute  la  amended  "so  aa  to  read 
as  followB,  the  amendatory  act  becomes  a  sub- 
stitute for  the  original,  which  then  ceases  to 
have  the  force  and  effect  of  an  independent  en- 
actment, and  so  much  of  the  original  ai  is  repeat- 
ed in  the  later  statute  wlthont  anbatantial 
change  is  affirmed  and  continued  in  force  vithoot 
interruption,  and  so  much  of  the  act  as  ia  omit- 
ted is  repealed. 

r.^'ri^°^?-<;^*"^*'**S  8«  Statutes, 

Gent  Dig.  |  288 ;  Dea  Dig.  ^164.] 

4.  STATCXBS  ^s>170— IlCPLIBD  BEFEAI.— BK- 
PBAL  AND  BB-ENACmSNT. 

The  repeal  and  simultaneous  re-enactment 
of  substantially  the  same  statutory  provisions  is 
to  be  construed,  not  as  an  implied  repeal  of  the 
original  sUtate,  but  aa  a  continaation  thereof. 

(Ed.  Note. — Fot  other  cases,  see  Statutes 
Cent  Dig.  fif  245,  248,  249;  dS.  Kg.  S?"] 

6.  Licenses  «=»34— Becovbbt  of  Invalid  Li- 
cense Tai— Statutes— Repeal. 

PeUtioners  in  1907, 1908,  and  1909  paid  to  a 
probata  judge  certain  sums  of  money  as  privi- 
i^SSr^'*"  ".""^"J^  revenue  act  of  March  7, 
1907  (Sesa.  Acts  1907,  p.  455),  which  was  uncon- 
adtnUonal  and  void.  Code  1907,  §  2411,  which 
provided  for  a  refund  of  a  proportionate  part  of 
tbe  license  tax  paid  for  conducting  a  business 
afterwards  prohibited  by  law,  was  expressly 
amended  by  Act  Aug.  25,  1909  iSesa.  Acti  190tf 
p.  166),  re-enacting  the  original  statute  and  add- 
ing that  any  persou  who,  through  a  mistake  or 
error  of  the  probate  judge,  has  paid  him  money 
not  due  for  such  license,  or  through  such  mistake 
hae  paid  an  amount  in  excess  of  tliat  required  by 
law,  shall  be  entitled  to  a  refund,  and  that  the 
section  should  apply  in  cases  where  money  has 
heretofore  been  so  erroneously  paid  within  two 
years  before  the  api*oval  of  this  act  and,  as 
amended,  was  further  amended  by  Act  Feb.  22 
1915  (Sess.  Acts  1915,  p.  120),  by  re-enacting  the 


amended  statute,  widi  an  added  provision,  and 
the  general  revenue  bill  of  September  li  1915 
(Sesa.  Acts  1015,  pp.  480-533),  re-enacted  the 
amendatory  act  of  1000  as  section  15  thprwf 
without  reference  to  the  original  statute.  jffrW. 
that  neither  the  amendatory  nor  the  revi»iy 
acts  of  1916  altered  the  retrospective  limit  pr?- 
scribed  by  section  2411  as  amended,  ao  that  tbe 
original  Bmltation  to  money  paid  since  Atuut 
25,  1907,  was  ipso  facto  retained. 

[Ed.  Note.— For  other  caaea.  see  Ueam, 
Cent  Dig.  I  68;  Dee  Dig.  ^S^J 

6.  Licenses  ^S4  —  Patkent  or  Tax  —  Mis- 
take—Refun  d— Policy. 

Code  1007,  i  2411,  providing  for  a  lehiod 
of  a  proportionate  part  of  the  license  tax  paid 
for  conducting  a  bnslneaa  afterwards  prohibited 
by  law  was  intended  to  promote  justice  and  etioi- 
ty  between  the  state  and  county  and  the  tax- 
payer and  to  correct  mistakes  either  of  law  or 
fact 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent  Dig.  {  68;  Dee.  Dig.  «a»34.] 

T.  Licenseb  «s»34— Patuknt  umdu  Invaus 
La  w~Recovebt— Laches. 

The  claim  of  a  taxpayer  to  recover  moncj 
paid  under  an  invalid  license  law,  if  not  pros- 
ecuted with  reaacmable  diligence,  will  he  shorn  of 
its  remedy  on  common-law  practice,  evm  thoa^ 
not  barred  by  any  analogous  statute  of  limita- 
tion. 

[Ed._Note.— For  other  cases,  we  licensea, 
Cent  Dig.  1 68;  Dec;  Dig.  «s»34.1 

Appeal  from  City  Court  of  Montgomery; 

Qaatcm  Ganter,  Judge; 

Uandamna  by  the  Slom-Sh^Ddd  Sted  ft 
iTDit  G«npaii7  originally  directed  to  (X 
BnxdEs  Smith,  as  State  Auditor,  and  mrired 
against  M.  a  Allgood.  aa  bla  socoesnr  in 
office,  to  compel  him  to  issue  liia  warrant  to 
certain  license  taxes  paid  Into  the  state  treaa- 
ury  under  an  act  declared  nnoonstttnthmil 
and  void.  From  a  Judgment  granting  the 
writ,  tlie  Auditor  appeals.  Affirmed. 

W.  L.  Martin,  Atty.  G^.,  for  appellaot 
Tillman,  Bradley  ft  Morrow,  of  Birmin^iam, 
and  Stelner,  Orum  &  Weil,  of  Montgoottry. 
for  appellee. 

SOMER\^LLB,  J.  The  fbllowlng  prhh 
clples  of  statutory  construction  must  be  re- 
^rded  as  thoroughly  well  settled,  both  upon 
the  soundest  reasoning  and  the  highest  au- 
thority: 

[1,  2]  1.  "Where  an  amendment  Is  made 
that  changes  the  old  law  in  its  substantial 
provisions,  it  must  by  a  necessary  implica- 
tion, repeal  the  old  law  so  far  as  they  are  in 
conflict.  And  where  a  new  law,  whether  it 
be  In  the  form  of  an  amendment  or  otber- 
wise,  covers  the  whole  subject-matter  of  the 
former,  and  Is  inconsistent  with  it  and  eri- 
dently  intended  to  supersede  and  take  the 
place  of  It  It  repeals  the  old  law  by  Impli- 
cation," 86  Cyc.  1082  (D) ;  Scott  Simons, 
70  Ala.  852 ;  Ogboame  v.  Ogboume,  00  Ala. 
616;  Cahall  y.  Citizens'  etc,  Ass'n,  61  Alt 
232 ;  Lemay  v.  AValker,  62  Ala.  30. 

[3]  2.  "Generally  spealUng,  where  a  statute 
la  ammded  'so  as  to  read  as  follows,'  the 
amendatory  act  becomes  a  substitute  for  the 
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orlgliial.  which  th«i  censes  to  have  the  force 
and  eflcict  oi  an  Independent  enactment ;  bat 
thla  does  Dot  mean  that  the  original  Is  abro- 
sated  foT  all  purposes,  or  that  eTerytblns  tat 
the  later  statate  la  to  be  regarded  as  first 
enacted  tbefein.  On  the  contrary,  the  better 
and  XHreraUlnc  rule  Is  that  so  much  of  tha 
oiigtaial  as  is  rq>eated  In  the  later  statute 
without  substantial  change  Is  afflnned  and 
continued  In  force  without  interruption ;  that 
so  much  (tf  the  act  as  is  omitted  Is  repealed ; 
and  that  any  substantial  change  in  other  por> 
tions  of  the  original  act,  as  also  any  matter 
which  Is  entirely  new,  Is  operattre  as  new 
leglslaUon."  S6  Cyc.  1083  (2);  O'Bear  t. 
Jackson,  124  Ala.  29S.  26  South.  944 ;  In  re 
Estate  of  Prlme»  1^6  K.  T.  847.  S2  N.  B.  1001, 
18  Ij.  B.  A.  713;  Mo(«tt  t.  Mausert,  49  N.  T. 
332;  Padflc,  etc.,  Co.  r.  JoUffe,  fl9  U.  S.  400, 
17     Bd.  805;  Murdock  T.  ATem^ils,  20  Wall. 

617.  22  li.  Ed.  420;  Bear  Lalce,  etc. 
Go.  T.  Garland.  184  U.  S.  1.  17  Sup.  Ct  7, 
41  H  Ed.  327;  Great  Northern  Ry.  Co.  t. 
United  States,  US  Fed  945,  84  0.  a  A.  93, 
aiBrmed  In  206  U.  S.  4S2,  28  Rnp.  Ct  813, 
62  li,  Ed.  SOT,  citing  many  other  cases. 

J[4]  8.  "The  repeal  and  simultaneous  re- 
enactment  of  substantially  the  same  statp,- 
tory  prorisions  Is  to  be  cmstrued,  not  as  Im- 
plied r^eal  of  the  orlglual  statute^  but  as  a 
continuation  thereof."  80  Oyc.  1084  (B); 
Ehidlich  (m  Statutes.  |  490;  Sutherland  on 
Stat  Construction,  |  134;  Forbes  t.  Board 
of  Health.  27  Fla.  189,  9  South.  440,  26  Am. 
St.  Bep.  63;  Brown  Pinkerton,  96  Minn. 
153,  103  N.  W.  807,  900;  111  Am.  St  Bep. 
448 ;  Haspel  v.  O^rien,  218  Pa.  146,  07  AtL 
128,  11  Ann.  Gas.  470,  and  note  472 ;  White, 
etc,  Co.  T.  Harris,  252  111.  861,  96  N.  B.  867, 
Ann.  Oaa.  1912D,  530. 

II,  7]  Section  2411  of  the  Code  of  1907  pro- 
TldeNl  for  a  r^nd  of  a  proportionate  part  of 
the  license  tax  paid  for  conducting  a  business 
afterwards  prohibited  by  law.  HiIs  statute 
was  expressly  amraded  by  the  act  of  Au- 
gust 26,  1909  (Seas.  Acts  1909,  p.  166).  which 
re-enacted  verbatim  the  original  statute,  and 
added  the  following: 

"And  any  person  who,  through  a  mistake  or 
error  in  tlie  probate  Judge,  baa  paid  to  the  pro- 
bate judge  money  that  was  not  due  from  him  for 
such  license,  or  by  such  mistake  has  paid  to  the 
probate  judge  for  such  license  an  amount  in 
excess  of  that  required  by  law  for  the  bosiness 
to  be  carried  on  by  such  person  under  the  license, 
such  person  shall  be  entitled  to  have  refunded  to 
him  the  amount  in  either  event  so  erroneously 
collected  by  the  probate  Judge,  and  the  proTisiODs 
of  this  section  shall  apply  in  cases  where  money 
has  heretofore  been  so  erroBeously  paid  within 
two  years  before  the  approval  of  this  act" 

In  October  at  ea(^  of  the  years  1907,  1908, 
and  1900  the  petlttonn  paid  to  the  probate 
Judge  of  JefFerson  county  certain  sums  of 
money  as  privilege  taxee,  under  the  revenue 
act  of  March  7,  1907  (Acts  1907,  p.  465), 
which  was  uncfHutltutloiaal  and  Tci±  niore- 
after  by  the  act  of  February  22,  1915  (Sess. 
Acts  1016,  p.  120).  the  Legislature  agahi 
amended  sectl^  2411  vt  the  Oode^  as  at* 


ready  amended,  by  re-enacting  the-  amended 
statute  verbatim,  and  added  tliereto  a  iffOTl- 
sion  requiring  the  probate  Judge  himself  to 
refund  license  money  paid  for  conducting  a 
business  afterwards  prohibited  before  the 
probate  Judge  has  paid  over  such  money  to 
the  state  authorities.  Later  on  in  the  same 
session,  the  act  of  September  14,  1816 
(Sess.  Acts  1915,  pp.  489-588)  the  Legislature 
passed  a  general  revenue  Mil  which  re-«iact- 
ed  verbatim  the  amendatory  act  ot  August 
26, 1908,  as  section  16  thereof,  and  re-enacted 
also  verbattan  section  2402  ot  the  Code  as 
section  16  thereof  .without  refmnce  In  either 
case  to  the  original  statute. 

It  will  be  observed  that  the  limitation  of 
the  statute  as  amended  in  1809  to  license 
mon^  "paid  within  two  years  beftne  the  ap- 
proval of  this  act"  that  ts,  two  years  prtor 
to  August  25,  1909,  Is  carried  forward  ^^tsls 
verbis  Into  the  amaded  statute  ct  February 
22, 1915,  and  also  into  the  general  revision  of 
the  revenue  laws  by  tha  act  of  Bqrtember  14, 
191&  TbA  contention  of  the  respondent  Is 
tiiat  the  use  ci  this  oxU^nal  chtuse  in  ea^Si 
Hi  the  two  last-named  acts  la  eCEsctlve  ex 
vi  termlnornm  to  initiate  a  new  period  of 
limitation,  that  Is,  a  polod  of  two  years  be- 
fore the  approval  ct  each  act  thereto  nulli- 
fying the  operattra  of  the  law  as  to  all  er- 
roneous paymente  made  prior  thereta  Of 
the  character  and  pc^cy  ot  this  lettmd  stat- 
ute this  court  has  said: 

"It  is  the  successor  of  preceding  statutes  hav- 
ing a  common  object— the  promotion  of  justice 
and  equity  between  the  state  and  county  and  the 
taxpayer.  If  by  mistake,  whether  of  law  or  of 
fact  the  state  or  county  has,  through  the  me- 
dium of  taxation,  received  money  of  the  tax- 
payer to  which  it  was  not  entitled  ex  aequo  et 
bono,  it  is  but  natural  right  and  justice  that 
the  mistake  should  be  corrected  and  the  money 
refunded."  White  v.  Smith,  117  Ala.  232.  & 
South.  525:  Bi£bee,  etc.  Co.  v.  Smith.  186  Ala. 
552,  66  South.  37. 

This  Just  policy  has  been  steadily  expound- 
ed 1^  successive  acte  ot  leglslaU(m.  - 

The  limitation  ot  Ite  <^ratlon  when  first 
applied  to  license  mon^  paid  by  mistake,  to 
a  reaswable  period  of  antecedent  time,  was 
natural,  and  indeed  practically  necessary. 
But  this  was  a  llmltetiw  tuxm  the  retrospec- 
tive operation  of  the  original  law  and  not 
upon  recovery  by  tike  taxpayer,  whose  claim, 
If  not  prosecuted  with  reasonable  diligence, 
.wIU  be  shorn  of  Its  remedy  cm  conmum-law 
princ^lM  ct  laches  even  thou^  not  barred 
by  any  analogous  stetute  of  limitations.  26 
Gyc  3^,  B,  and  cases  dted ;  State  v.  Ban- 
ners, 172  Ala.  168,  66  South.  298. 

Looking  to  the  obvious  purpose  ot  the  Leg- 
islature la  ite  amendatmy  and  revisory  acts 
of  1915  as  evidenced  by  the  new  provisions 
added  to  the  orl^nal  text  ot  the  amendatory 
act  of  190^  we  can  discover  no  Intention  In 
either  of  these  later  acte  to  alter  the  lim- 
it ct  the  jetresgpectiva  operatlou  of  the  law 
as  prescribed  by  tiie  act  of  1909.  Certainly 
there  could  have  been  no  Intmtion  to  shift 
that  opemtlcn  a  asOHMl  time  wltUn  a  year 
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as  to  license  money  erroneonsly  paid,  and 
leave  Its  operation  undianged,  and  indeed 
onllmited,  as  to  other  license  money. 

Applying  the  rules  of  construction  above 
declared,  it  results  that  the  acte  of  1915,  al- 
thoagh  they  nominally  and  severally  repeal 
by  implication  the  previously  existing  stat- 
□tes  by  re-enactment,  continue  In  force  with- 
out interruption  the  provisions  of  section  2411 
of  the  Code,  as  amended  by  the  act  of  1909, 
and  the  original  limitation  to  money  paid 
since  August  2S,  1907,  is  ipso  facto  retained. 
In  other  words  the  reiterated  phrase,  "paid 
witbln  two  years  before  the  approval  of  this 
act,"  must  be  construed  as  speaking  from  its 
original  enactment  and  operating  constantly 
from  that  date.  For  this  conclusion  we  have 
the  highest  authority.  A  New  York  statute 
gave  jurisdiction  to  the  Court  of  Appeals  to 
review  "every  actual  determination  hereaft- 
er made,"  eta  A  later  statute  re-enacted  the 
original  as  above  written,  and  extended  the 
Jurisdiction  to  other  cases. 

The  following  extract  from  the  opinion  of 
Denio,  G.  J.,  in  Ely  v.  Holton,  16  N.  Y.  685, 
598,  is  in  prindple  as  applicable  here  ae  It 
was  there : 

"The  rule  contended  for  would  lead  to  the 
grossest  absurdities.  Proceedings  which  were  I 
quite  regular  when  taken  would  be  made  irr%- ' 
ular  or  void  by  force  of  the  subsequent  statute, 
and  confusion  of  ever^  kind  would  be  introduced. 
Nor  do  we  think  that  the  consideration  that  the 
amended  section  reads,  as  the  orijnnal  one  did, 
that  this  court  shall  have  jurisdictioQ  to  review 
detprminations  'hereafter  made, '.limits  the  effect 
of  the  amended  portions  or  the  newly  introduced  ' 
provisions  to  cases  in  which  the  judgments  aji-  I 
pealed  from  were  rendered  after  the  amendment  I 
took  effect.  That  is  a  portion  of  the  old  section 
which  is  preserved  unaltered.  When  it  was  first ' 
enacted,  it  was  thought  expedient  to  confine  the 
review  by  this  court  to  future  Judgments  and 
orders;  bnt  the  incorporation  of  the  amendment 
into  a  section  which  was  originally  thus  limited 
does  not  prove  that  the  new  provisions  are  to 
be  confined  to  determinatioDS  futore  in  relation 
to  the  time  the  amendment  took  effecL  The  the- 
ory of  amendments,  made  In  the  form  adopted  in 
the  present  instance,  we  take  to  be  this:  The 
portionB  of  the  section  which  are  repealed  are  to 
be  considered  as  having  been  the  law  from  the 
time  they  were  first  enacted,  and  the  new  provi- 
sions are  to  be  understood  as  enacted  at  the  time 
the  amended  act  took  effect  In  short,  we  at- 
tribute no  effect  to  the  plan  of  dovetailing  the 
amendment  into  the  origmal  section,  except  the 
one  above  suggested  of  preserving  a  harmonious 
text,  so  that,  when  future  editions  shall  be  pub- 
Ushed,  the  scattered  members  shall  easily  adjust 
themselves  to  each  otlier." 

In  a  later  case  a  different  bench  of  the 
same  court  construed  the  word  'hereafter'  in 
an  amended  materialmen's  statute  and  said ; 

"It  follows  that  the  word  'hereafter,'  in  the 
first  line  of  section  1  of  chapter  402,  Laws  of 
1854,  being  contained  in  the  section  as  amended 
by  chapter  688,  Laws  of  1869,  continues  to  speak 
from  the  time  of  the  passage  of  the  act  of  1854. 
and  applies  to  and  includes  all  labor  and  mate- 
rials after  that  time."  Moore  v.  Mausert.  49  N. 
y.  332. 

See,  also,  the  case  of  Barmws  v.  People's 
etc.,  Oo.  (G.  C.)  75  Fed.  794,  wherein  a  sim- 
ilar constmctlfHi  was  placed  on  the  phrase 
"now  ezlBttng,"  wbeie  a  former  act  was  re- 


enacted  with  a  repetition  of  those  words; 
the  holding  being  that  they  must  be  applied 
as  of  the  date  of  the  original,  and  not  of  the 
amended,  act 

The  petition  shows  that  petitioner  la  va- 
titled  to  have  a  refund  of  the  money  claim- 
ed, and  the  trial  court  did  not  err  in  over- 
ruling the  demurrers  thereto,  and  in  award- 
ing on  the  evidence  a  peremptory  writ  of 
mandamus  to  respondent  requiring  him,  as 
state  auditor,  to  draw  bis  warrant  upon  the 
treasurer  for  the  amount  claimed. 

The  Judgment  of  the  dty  court  will  there- 
fore be  affirmed. 

Affirmed. 

ANDERSON,  C  7..  and  UATFIELD  and 
THOMAS,  JJ.,  concar. 


ALLGOOD,  State  Auditor,  t.  DWIOHT  MBU 

CX>.    (8  Div.  2060 
(Supreme  Conrt  ot  Alabama.   April  SO,  191&) 

Appeal  from  City  Goart  of  l^mtgomery ;  Gas- 
ton Gunter,  Judge. 

Mandamus  by  the  Dwight  Manafoctnring 
Company,  originally  directed  to  C.  Broolu 
Smith,  as  State  Auditor,  and  revived  against  M. 
C.  Allgood,  as  bis  successor  in  office,  to  com- 
pel him  to  issue  his  warrant  J»  certain  license 
taxes  paid  into  the  state  treasury  under  an 
act  declared  unconstitutioDal  and  void.  From 
a  judgment  granting  the  writ,  the  Auditor  ap- 
peals. Affirmed. 

W.  L.  Martin,  Atty.  Gen-  for  appdlant. 
Dortcb,  Martin  ft  Allen,  of  GadBden,  for  oppd 
lee. 

SOMEBTILLB,  J.  Affirmed  on  the  authw- 
ity  of  M.  O.  AUgood.  Auditor,  v.  Sloss-Sheffidd 
Steel  &  Irmi  Co.,  71  South.  724^ 


AUiGOOD,  State  Auditor,  t.  ALABAMA  00. 

(8  IMv.  204J 
(Supreme  Oourt  of  Alabama.  April  20,  1916.) 

Appeal  from  Gibr  Court  of  Mimtgomery; 
Gaston  Gunter,  Judge. 

Mandamus  by  the  Alabama  Company,  origi- 
nally directed  to  C.  Brooks  Smith,  as  State  An- 
ditor,  and  revived  against  M.  0;  Allgood,  u  liis 
successor  in  oSice,  to  compel  bim  to  issue  bii 
warrant  to  certain  license  taxes  paid  into  the 
state  treasury  under  an  act  declared  unconsti- 
tutional and  void.  From  a  judgment  granting 
the  writ,  the  Auditor  appeals.  Affirmed. 

W.  L.  Martin,  Atty.  Gen.,  for  appellant  mi- 
man,  Bradley  &  Bforrow.  of  Birmingham,  for  ap- 
pellee. 

SOMERYILLE,  J.  Affirmed  on  the  authority 
of  M.  C.  Allgood.  Auditor,  v.  Sloss-Sheffidd 
Sted  A  Iron  Co.,  71  South.  T2i, 


ALLGOOD,  State  Auditor,  v.  STANDARD 
OIL  00.    (8  Div.  208.) 
(Supreme  Conrt  of  Alabama.   April  20,  191&) 

Appeal  from  City  Court  of  Montgomeiy; 
Gaston  Gunter,  Judge. 

Mandamus  by  the  Standard  00  Company, 
originally  directed  to  C.  Bro(^  Smith,  u 
State  Auditor,  and  revived  against  M.  C.  All- 
good,  as  his  successor  in  office^  to  compel  Inn 
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to  issue  Us  warrant  to  certain  license  taxes 

I>aid  into  the  state  treasury  under  an  act  declar- 
ed void.  From  a  judgment  grentiog  the  writ,  the 
Auditor  appeals.  Affirmed. 

W.  Ij.  Martin.  Atty.  Gen^  for  appellant.  TtU* 
man,  Bradl«r  4  Monow,  ot  Birmingbam,  tar 
nppulee. 

SOHERYIUiiE,  3.  Affirmed  on  the  authority 
of  M.  G.  Alleood.  Auditor,  v.  SHoss-Shaffldd 
Steal  Jk  Inm  Ok,  71  South.  724 


AIXGOOD,  State  Auditor,  v.  GELASSEUU. 
CHEMICAL  CO.    (8  Div.  200.) 

<8apreme  Court  of  AUbama.   April  20,  1916.) 

Appeal  frtnn  City  Court  of  Montgomery;  Gas- 
ton Ounter,  Judge. 

Mandamus  by  the  Grassdll  Chemical  Com- 
pany, originally  directed  to  C.  Brooks  Smith,  aa 
State  Auditor,  and  revived  against  M.  C.  All- 
good,  as  his  succeesor  in  office,  to  compel  bim  to 
issue  his  warrant  to  certain  Hcense  taxes  paid 
into  the  treasury  under  an  act  declared  un- 
constitntional  and  void.  Vrom  a  judgment 
gran  ting  the  writ,  the  Auditor  appeals.  Af- 
finned. 

W.  Ij.  Martin.  Atty.  Gen.,  for  appellant  TiU- 
man,  Bradl^  ft  Morrow,  of  Bimingbam,  for 
«pp<ulee. 

SOMEHVITXE,  J.  Affirmed  on  the  authority 
of  M.  C  Alleood.  Auditor,  v.  Sloss-Sheffield 
Steel  ft  IvmCo.,  71  South.  721 


ALIiGOOD,  State  Auditor,  v.  SEMETT  SOI/- 

VAY  CO.   <3  Div.  210.) 
{Supreme  Conrt  of  auimiim.   April  20;  1916.) 

Appeal  from  City  Conrt  of  Montgomoy;  Gas- 
t<Ni  Gunter,  Judge. 

&(andamua  by  the  Semet  Solvay  Company, 
originally  directed  to  C.  Brooks  Smith,  as  State 
Auditor,  and  revived  against  M.  C.  ^Igood,  as 
his  successor  in  office,  to  compel  bim  to  issue 
his  warrant  to  certain  license  taxes  paid  into 
the  state  treasury  under  an  act  declared  un- 
«onstitotional  and  void.  From  a  judgment 
granting  the  writ,  the  Auditor  appeals.  A^ 
finned. 

W.  L.  Martin.  Atty.  Gea.,  for  appellant.  TiU- 
man,  Bradley  ft  Morrow,  of  Bimingbam,  for 

appellee. 

SOHKKVIIjLB,  J.  Affirmed  on  the  anthorw 
Hy  of  AUgood.  State  Auditor,  t.  Sloas-Bheffield 
Steel  ft  Iron  Coi,  71  South.  724  . 


<139I«.) 

No.219Ca 
MAOGIOBB  T.  LOOHBAUIC. 

(Supreme  Court  of  Louisiana.    April  27,  1910. 
DlssentiDg  Opinion  May  12,  1916.) 

1.  EXJWnONB  ^S>2Z      iMaJBLATTft  POWEB  — 

Bauot. 

The  General  Assembly  haa  the  power  to  pre- 
scribe an  official  ballot,  which  shall  conform  to 
the  requirements  of  the  law.  Including  the  plac- 
ing thereon  of  the  names  of  the  candidates  se* 
leeted  according  to  law,  and  an  election  iritboat 
the  use  of  the  official  ballot  is  no  election. 

[Ed.  Note.— For  other  cases,  see  ESectiona, 
Cent  Dig.  f  15;  Dec  Dig.  «s>22.] 


2.  EuEonoNB  «=3l98  —  Powbb  ov  Imjbla- 

TURE— CoMDtTCT  OP  ELECTION. 

The  General  Assembly  baa  the  power  to 

&rescrtbe  the  manner  in  whidi  an  elecfton  ahall 
e  conducted,  and  an  election  not  condncted  u 

prescribed  is  no  election. 

[Ed.  Note.— For  other  cases,  see  Eleetttms. 
Cent  Dig.  S  170;  Dec.  Dig.  «=»10S.] 

3.  Elections  ^^ISl— Nomination— Pabtt. 

One  nominated  at  the  primaries  on  the 
Democratic  ticket,  whose  name  has  been  placed 
upon  the  official  ballot  in  defiance  and  disregard 
of  law,  cannot  be  validly  elected  to  an  office  as 
an  Independent  by  tbe  electors  writing  bis  name 
on  the  ballots. 

[EUl.  Note.r-Fw  other  cases,  aee  Elections, 
Cent  Dig.  1 106;  Dea  Dig.  <»s>i8U 

4.  EuoTioNS  *=>180(1)— Ballot— Pabst  De- 
vices. 

Where  a  name  has  been  properly  and  legal- 
ly placed  <m  the  ballot,  an  elector  may  vote  for 
the  bearer  without  committing  bimsdf  to  the 
party  under  whose  emblem  the  name  appears. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  S  ISl ;  Dec  Dig.  «ss>180(D.]  ■ 

6.  Exactions  «=a]60— BAUxnv-lNDXPKZfmin 

VOTKB. 

Though  a  name  is  not  placed  upon  the  ballot ' 
under  any  emblem,  an  dector  may  vote  for  tbe 
bearer  by  writing  the  name  himself. 

[Ed.  Note.— For  other  cases,  see  EteetioDs, 
Cent  Dig.  1  124 ;  Dec  Dig.  ^169.] 

6.  Bleotxons  ^>270  —  Conmn  —  Consti- 

TunoNALrrr  of  Statute. 

Act  No.  198  of  1912.  S  6,  providing  that  if, 
from  any  cause,  a  final  judgment  is  not  obtained 
before  the  date  of  the  general  election,  and  the 
Snol  decision  of  tbe  court  should  be  that  the  con- 
tee  taot's  name  should  have  appeared  upon  tbe 
ticket  in  such  election,  whereas  the  contestee's 
name  in  fact  appeared,  tbe  subsequent  election 
of  such  contestee  shall  be  treated  aa  a  nullity, 
is  not  an  unwarranted  interference  with  the 
right  to  hold  office,  and  with  the  right  of  tbe 
elector  to  vote  for  whom  be  may  please,  so  that 
where  plaintiff  contested  defendant's  nomination 
as  the  Democratic  candidate  for  town  marshal, 
pending  which  the  election  occurred,  and  defend- 
ant received  a  majority  vote  aa  an  Independent 
the  dismissal  of  tbe  suit  was  erroneous. 

[Ed.  Note.— For  other  eases,  see  Elections. 
Gent  Dig.  8  247;  Dec  Dig.  «=»2T0.] 

ProTosty,  J.,  dissenting. 

Appeal  from  Twenty-Eighth  Judicial  Dis- 
trict Court,  Parish  of  Jeflterstm;  Prentice  E. 
Edriugton,  Judge. 

Election  contest  by  Angelo  Maggtore 
against  E.  S.  Lochbaum.  Exception  of  pre- 
scription maintained,  and  suit  dismissed,  and. 
on  plaintiff's  appeal,  Judgment  reversed  and 
remanded  by  tbe  Court  of  Appeal  for  trial 
on  the  merits;  and  from  an  order  malntaln- 
log  a  peremptory  exception  of  no  cause  of 
action  and  dismissing  the  suit,  plaintiff  ap- 
peals. Judgment  annulled,  and  case  re- 
manded. 

Fred  A  Middleton  and  E.  A.  O'Sullivan. 
both  of  New  Orleans^  for  appellant  Dart, 
Kernan  &  Dart  and  Frank  J.  Clancy,  all  of 
New  Orleans,  for  appellee. 

MONROE,  C.  J.  Plaintiff  alleges  that  he 
was  a  candidate  for  tbe  nomination  to  the 
office  of  marshal  of  the  town  of  Keuner^  In 
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tbe  Democratic  primary  election  held  in  tbat 
town  on  March  14,  1916,  and  that  according 
to  the  returns,  as  promulgated  by  the  Demo- 
cratic municipal  committee,  he  received  57 
and  his  opponent  59  votes,  but  that,  by  rea- 
son of  the  facts  that  certain  legally  qualified 
electors,  whom  he  names  and  who  would 
have  voted  for  him,  were  denied  the  right  to 
vote,  and  certain  persons,  who  were  not  en- 
titled to  vote,  were  allowed  to  do  so,  and 
voted  for  the  defendant,  and  because  of  cer- 
tain other  matters,  which  he  specifies,  and 
with  respect  to  which  he  alleges  that  the  law 
was  disregarded,  the  return  of  tbe  committee 
deprives  him  of  the  nomination.  Wherefore 
he  prays  that  defendant  be  cited,  and  after 
due  proceedings  that  he  be  decreed  to  be  the 
legally  selected  Democratic  nominee  for  said 
office.  The  district  court  maintained  an  ex- 
ception of  prescription  and  dismissed  the 
suit,  and  plaintiff  appealed  to  the  Court  of 
Appeal,  for  the  reason  that  the  petition  al- 
leges that  tbe  office  In  controversy  is  worth 
$1,500.  Tbe  Court  of  Appeal  reversed  the 
judgment  appealed  from  and  remanded  the 
case,  and,  the  day  appointed  for  tbe  election 
(April  18)  having  in  the  meanwhile  arrived 
and  the  election  having  been  held,  defendant 
filed  a  farther  pleading  in  which  he  alleges 
(quoting  In  part)  as  follom: 

"That  plalntHTs  petition  shows  that  it  now 
discloses  no  cause  of  action  *  •  «  and  [de- 
fendant] plenda  the  peremptory  exception  of  no 
CROse  m  action;  *  •  •  that  this  cause  is 
now  moot,  and  should  be  dismissed  for  the  rea* 
son  that  on  April  18,  1916,  an  election  was  held 
•  *  *  by  which  respondent  was  elected,  ae 
an  i&dnpendent,  to  the  office  here  In  contest  by 
the  following  vote: 

E.  S.  Lochbaum,  Democrat  35 

E.  S,  Lochbaum,  Independent  55 

"Further  answerine,  in  the  alternative,  re- 
spondent avers  that  Act  19S,  S  6,  of  1912,  does 
not  apply  herein,  and,  bo  far  as  it  affects  re- 
spondents rights  to  the  office  here  in  contest,  is 
nnll,  void,  and  Qnconstitutional,  for  tbe  reason 
that  it  violates  articles  1,  2,  16,  202,  210,  and 
212  of  the  Constitution  of  the  state,  «  •  « 
and  that,  if  it  is  attempted  to  apply  to  the  gen- 
eral election,  it  is  also  unconstitutionfll,  nuU,  and 
void,  as  being  in  violation  of  Act  152  of  1898, 
sections  1,  2,  3.  4,  5,  6,  7,  8,  9,  10,  11, 12,  13, 14, 
15,  16,  and  17,  and  Act  243  of  1914,  and  Re- 
vised Statutes,  arts.  1419,  1430,  and  Act  106  of 
1892;  that  the  act  of  1912  aforesaid  doee  not 
amend  the  said  statutes  and,  as  expressing  more 
than  one  object  in  its  title,  so  far  as  declaring  re- 
spondent's title  to  the  office  herein  is  a  nullity, 
is  null  and  void ;  *  *  *  that  the  said  statute 
deprives  respondent  of  his  property  without  due 
process  of  law,  is  a  deprivation  of  the  equal  pro- 
tectiion  of  the  laws  to  petitioner  (respondent),  Is 
an  ex  pOBt  facto  law  and  a  bill  of  attainder,  and 
is  therefore  in  violation  of  article  1,  {  9,  of  the 
Constitution  of  the  United  States  and  of  section 
1  of  the  Fourteenth  Amendment." 

The  case  was  dismissed,  In  tbe  district 
court,      a  judgment  reading  as  follows: 

"When,  after  hearing  the  evidence  and  argu- 
ment of  connnel  herein,  on  the  peremptcwy  ezcep* 
tlon,  it  is  ordered  that  the  peremptory  exception 
herein  filed  be  maintained."^ 

It  was  conceded,  upon  the  argument  In 
this  court,  that  in  order  to  arrive  at  tbe  con- 
dusloD  exffinueA  In  bla  Judgmoit  tbe  Jndse 


a  quo  sustained  defendant's  attftdc  upon  the 
constitutionality  (In  Its  application  to  this 
case)  of  the  following  provision  of  section  6 
of  Act  198  of  1912.  to  wit: 

"If  from  any  cause  a  final  judgment  is  not  ob- 
tained before  the  date  of  •  •  •  the  general 
election  and  the  final  decision  of  the  court  should 
be  that  the  contestant's  name  should  have  ap- 
peared upon  the  ticket  in  such  •  *  *  elec- 
tion, whereas  the  conteatee's  appeared  in  fact, 
then  in  that  event  the  subsequent  nomination 
and  election  of  such  contestee  shall  be  treated  as 
a  nullity." 

And,  hence,  the  present  appeal  to  this 
court. 

[1-S]  The  contention  of  the  appellee  is 
stated  by  his  counsel.  Id  tba  brief  herein 

filed,  as  follows: 

"(1)  One  who  has  been  nominated  on  the  Dem- 
ocratic ticket  can  be  validly  elected  to  an  office 
as  an  Independent  by  the  elector  writing  hi* 
name  on  the  ballots. 

"(2)  When  the  general  election  occurs  during 
tho  trial  of  an  election  contest,  and  the  contestee 
is  elected  to  tbe  office  at  ttiat  election,  the  trial 
falls  as  a  moot  case. 

"(3)  That  portion  of  section  6  of  Act  198  ot 
1912  which  annuls  the  general  election  where  a 
primary  election  contest  is  pendinx,  and  where 
the  contestee  has  not  been  declarrd  the  nominee 
in  tlie  contest,  although  he  has  boeu  elected  to 
the  office,  is  unconstitutional,  as  being  an  nnwnr- 
ranted  interference  with  the  right  to  hold  office 
and  with  the  right  of  the  elector  to  vote  for 
whom  he  may  please." 

All  of  the  authorities  to  which  the  coun- 
sel refer  concede  to  the  General  Assembly 
the  power  to  prescribe  an  official  ballot,  the 
power  to  prescribe  the  manner  in  which 
elections  shall  be  conducted  Is  denied  by  no 
one,  and,  If  an  election  is  not  conducted  In 
the  manner  so  prescribed.  Including  the  use 
of  tbe  official  ballot.  It  is  no  election,  within 
the  contemplation  of  the  law.  The  official 
ballot  is,  however,  made  official  by  its  con- 
formity to  the  requirements  of  the  law, 
which  indudea  the  placing  thereon  of  the 
names  of  the  candidates  selected  according 
to  law;  and  where  a  name  has  been  placed 
thereon  which  baa  not  been  so  selected,  tbe 
sanction  declared  by  the  law  Is  the  nullity  of 
tbe  attempted  nomlnatlcn  and  following  elec- 
tion. It  is  no  doubt  true,  under  our  law,  tbat 
M'here  a  name  has  been  properly  and  legally 
placed  on  the  ballot  an  dector  may  vote  tor 
tbe  bearer,  without  committing  blmeelt  to 
the  party  under  whose  ^blem  tbe  name  ai>- 
pears;  and  we  have  held  that,  thougli  a 
name  Is  not  placed  upon  the  ballot  under 
any  emblem,  an  elector  may  vote  for  tbe 
I)earer,  by  writing  the  name  himself.  But 
where,  as  in  this  case,  it  Is  conteaoded  that  a 
name  has  been  placed  upon  tbe  official  bal- 
lot In  defiance  and  disregard  of  the  law,  tkn 
penalty  denounced  Is  the  nullity  of  the  pre- 
tended nomination  and  subsequent  election; 
and,  unless  that  penally  can  be  enforced, 
the  scheme  of  nominating  by  primary  elec- 
tions iB  an  utter  abortion. 

As  tbe  law  requires  that  cases  of  diar- 
acter  shall  be  decided  wltbin  24  hours;  we 
flnd  ouEselTei  nnahle  to  discuss  In  detail  the 
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Taiioos  pt^ts  suggested  by  appellee's  coun- 
sel, tmt  our  consideratlOTi  of  them  has  been 
sufUdent  to  satls^  us  that  they  are  not  well 
founded,  and  that  the  provision  of  Act  198 
o£  1912,  which  he  attacbs,  Is  not  obnoxious 
to  the  oltjectlons  of  unconstitutionality  which 
are  leveled  against  It,  and  our  conclusion  Is 
that  the  exception  was  Improperly  sustained, 
and  that  the  case  should  be  heard  and  de- 
cided on  its  merits. 

It  Is  tb^efore  ordered  that  the  Judgment 
appealed  from  be  aimnlled,  and  that  this 
case  be  remanded  to  be  proceeded  with  ac- 
cording to  law  and  to  the  vlewa  hereinabove 
expressed;  the  costs  of  the  appeal  to  be 
paid  by  tiw  appellee,  and  those  of  the  dla* 
trict  court  to  await  the  Unal  Jndgmoit 

PROVOSTT,  J.  (dissenting).  Plaintiff  and 
defendant  were  rival  candidates  for  the  office 
of  marshal  for  the  tovm  of  Kenner  at  the 
primary  election  held  to  nominate  the  candi- 
dates of  the  Democratic  party  for  the  gener- 
al election  of  April  18,  1916,  The  defendant 
was  returned  as  having  been  nominated,  and 
his  name  was  put  on  the  official  ballot,  and 
plaintiff  flied  the  present  salt  for  contesting 
the  nomination. 

The  election  law  provides  two  modes  of 
voting  at  a  general  election:  One,  by  stamp- 
ing the  party  emblem  at  the  head  of  the  tick- 
et, whereby  every  candidate  of  the  party 
whose  emblem  has  been  stamped  is  voted  for, 
these  names  being  printed  on  the  ticket  be- 
low the  emblem.  Another  mode  Is  by  writing 
the  name  of  the  person  voted  for  on  the  tick- 
et. By  the  former  mode  the  party  nominee 
is  voted  for ;  a  party  vote  la  cast  Of  the 
other  mode  the  election  law  (Act  162,  p.  266, 
of  189S,  S  75)  says: 

"If  [the  voter]  deeire*  to  vote  for  a  persoD  oth* 
«r  than  [the  nominee]  be  must  write  the  name  of 
such  person  in  the  space  provided  for  such  pur* 
pose.*' 

By  this  mode  of  voting,  an  ind^^ident,  or 
nonparty,  vote  Is  cast.  At  the  general  elec- 
tion, the  defendant  was  voted  for  in  both  of. 
these  modes ;  1.  &,  as  the  party  nominee,  by 
those  voters  who  stamped  the  party  emblem, 
and  as  "a  person  other  than  the  nominee,"  or 
as  an  Indep&odent  candidate,  by  the  voters 
who  wrote  his  name  on  the  ticket  Of  the 
former  there  were  36 ;  and  of  the  latter,  55. 
The  latter  votes  constituted  a  majority  of 
the  votes,  and  were  returned  as  having  been 
cast  at  the  general  election  for  defendant 
as  an  Independent  candidate,  and  he  was  de- 
clared elected. 

In  Lactnnbe  v.  Laborde,  132  la.  4SS,  61 
Sonth.  618,  where  the  candidate  defeated  at 
the  primary  was  voted  for  by  his  name  being 
wxittea  <m  the  baOot,  In  the  same  way  that 
defendanfs  name  waa  written  in  the  present 
case,  ttae  electlim  was  maintained ;  and  this, 
notwithstanding  the  following  iwovl^an  of 
the  primary  election  law,  which  proriiim  is 
also  invtdced  In  this  case: 


"Nor  shall  he  [the  defeated  candidate]  be 
permitted  to  t>e  himself  a  candidate  in  opposition 
to  any  one  nominated  at  or  tbrougb  a  primary 
election  in  wliich  be  took  part"  Section  27  of 
Act  49,  p.  66,  of  1908. 

Tlie  defmdant  in  tlie  oise  at  bar,  having 
been  thus  elected,  filed  an  exception  urging 
that  the  general  election  having  taken  place, 
the  qaestion  of  who  should  be  the  candidate 
at  it  was  a  mere  moot  auestion,  and  that 
therefore  this  suit  ■  Bboold  be  dismissed. 
Against  that  contention  the  plaintiff  Invokes 
the  provisiOT  of  section  6  at  Act  196,  p.  385. 
of  1912  (which  Is  the  Primary  BlecUons 
Law),  reading: 

"If  from  any  cause  a  fiual  judgment  is  not 
obtained  before  the  dflte  of  *  *  *  the  gen- 
eral election  and  the  final  decision  of  the  court 
shoald  be  that  the  contestant's  name  should  liave 
appeared  upon  the  ticket  in  such  *  *  *  gen- 
eral election,  whereas  the  contestee's  appearcMl  ia 
fact,  then  in  that  event  the  subEeguent  •  •  • 
election  of  such  contestee  shall  be  treated  as  a 
nullity." 

To  my  mind  It  Is  vwy  plain  that  that  stat- 
ute can  operate  to  annul  the  election  of  a 
contestee  only  in  a  case  where  he  has  been 
elected  as  a  contestee,  in  bis  quality  of  con- 
testee, or  official  candidate  of  a  party,  or.  In 
other  words,  as  the  result  of  his  name  hav- 
ing been  printed  on  the  official  ballot  as  such. 
It  cannot  be  made  to  operate  to  preclude 
some  other  political  party  from  adi^ttng 
such  contestee  as  Its  candidate,  and  electing 
him  as  its  candidate,  or  to  preclude  Independ- 
BOk  voters  from  doing  that  same  thio^.  The 
statute  is  designed  to  r^ulate  only  the  pri- 
mary Section,  not  the  general  election.  It 
deprives  the  contestee  of  any  advantage  he 
might  have  derived  frtHU  the  inrimary  elec- 
tion, but  dees  not  disqualify  him  from  being 
eligible  by  tiie  softrage  of  independent  vot- 
ers at  the  general  election.  To  give  it  Qie 
lattCT  operation  would  be  mating  it  regulate 
the  general  election,  which  Is  a  thing,  en- 
tirely beycmd  its  ol^ect,  purpose  and  scope. 

One  of  the  learned  counsel  of  plaintifC  ad- 
mitted in  argument  that  this  statute  strilEes 
with  nullity  only  the  election  of  the  contes- 
tee, not  ttae  election  itself.  The  othw  ocnm- 
sel  argued  that,  in  the  event  of  ttae  contestee 
being  taeld  not  to  taave  been  tlie  nominee,  the 
election  Itself  would  be  null,  because  then 
the  Democratic  party  would  not  have  had 
any  candidate  at  ttte  election. 

I  do  not  think  that  the  fUlure  (tf  one  of 
the  political  parties  to  put  forward  a  candi- 
date at  a  general  election  will  entail  nullity 
upon  flie  eleetiML  Aifd  in  my  pt^lon  it 
makes  no  difference  whether  such  fbllure  to 
put  forward  a  candidftte  was  voluntary,  or 
tlie  result  of  a  family  sguabM^  or,  in  oth- 
er words,  of  a  ccmtest  between  tflalmants  of 
the  nomination. 

Plaintiff  also  makes  the  same  nrntnitlon 
that  was  nnsuccessfnlly  made  In  the  Laborde 
Case,  supra,  namely,  that  the  defeated  can- 
didate at  a  primary  la  ineligible  at  the  gen- 
eral election. 

It  Is  also  argued  that,  the  qnaUflcationB  of 
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tile  candidate  for  tbe  olBce  In  question  In  tlils 
case  being  a  matter  entirely  within  tbe  dis- 
cretion of  tbe  Legislature,  tbat  body  had  the 
right  to  prescribe  as  one  of  these  qoallflca- 
tlons  that  the  candidate  shoutd  not  have  been 
defeated  at  the  primary  election.  That  argu- 
ment appears  to  me  to  be  unansweraMe,  and 
so  appeared  to  me  In  the  Laborde  Case,  bat 
the  majority  of  tbe  court  thought  dUterently 
In  tbat  ca8& 

I  therefore  think  Cbe  Judgment  oo^t  to  be 
afflrmed ;  and  I,  in  oonaequou!^  napectfoUy 
dissent 

(189  La.) 

No.  216eL 

STATE  T.  HcOARRTTT. 

(Supreme  Court  of  Lonisiana.   April  24,  1916. 
On  Application  for  Rehearing, 
May  18, 1916.) 

rSylta&M  By  the  OonrtJ 

1.  JtTDOU  «s»16Q>— RacuaATioN— AFPonn- 

lUNT  or  BUBSTITUTB. 

Where  the  trial  judge  in  a  criminal  case  re- 
cuses himself  by  reason  of  having  been  employed 
and  consulted  prior  to  his  accessioQ  to  the 
bench  on  behalf  of  the  prosecutioa,  the  Ques- 
tion whether  a  lawyer  or  a  judge  of  an  adjoin- 
ing district  Is  to  be  appointed  to  act  in  his  stead 
is  to  be  determined  in  accordance  with  the  pro- 
vinoDs  of  section  2  of  Act  No.  40  ol  1880,  which 
requires  the  appointment  of  a  lawyer  having  the 
qualifications  of  a  judse  of  the  court  in  which 
the  proaocution  is  pendins.  and  "if  no  lawyer 
liaving  the  necessary  qualifications  can  be  ob- 
tained at  the  term  of  court  at  which  the  recusa- 
tion is  declared,"  then  the  appointment  of  a 
judge  of  an  adjoining  district. 

[Ed.  Note. — For  other  cases,  see  Judges,  Cent. 
Dig.  Si  66-59 ;  Dec.  Dig.  «=»16<2).] 

2.  Judges  «=»16(1)— Recitutioit— APFOnra^ 

MENT  OF  SUBSrmJTE. 

When  a  motion  to  recose  the  presiding 
jndfre  in  a  criminRl  case  is  made  under  section  2 
of  Act  No.  40  1880  during  tbe  morning  hour 
of  the  court,  and  is  taken  under  advisement  until 
after  the  noon  recess,  and  an  order  of  recusa- 
tion is  then  handed  down  declaring  the  recusa- 
tion, reciting  that  no  lawyer  having  the  neces- 
sary qualifications  could  be  found  to  act  instead 
of  the  recused  judge,  and  appointing  a  judge  of 
an  adjoining  district  to  discharge  that  function, 
and  defendant,  through  counsel,  objects  to  such 
sppointmeDt,  and  asserts  tbat  legally  qualified, 
lawyers  could  be  found  who  would  be  willing 
to  af!t,  an  Isane  of  fact  is  presented  upon  which 
the  defendant  is  oititled  to  be  heard,  and  it  is 
reversible  error  for  tbe  recused  judge  to  insist 
upon  the  appointment  as  thus  made  until  that 
issue  is  inquired  into  and  determined. 

tEd.  Note. — For  other  cases,  see  Judges,  Cent 
H  40,  S3-66;  Dec  Dig.  «s»16(l).] 

8.  JDDOKS  ^»16(2)  —  SnBSTXTCn  JuDcn  — 

Oath. 

The  judge  of  ah  "adjoining  district."  ap- 
pointed to  sit  in  a  recused  case,  is  not  required 
to  take  any  special  or  additional  oatb  of  office, 
since  sitting  In  such  cases  is  part  of  the  duty 
that  he  is  already  awoni  to  dtschargs. 

[Kd.  Note.— For  other  caaes.  see  Judges,  Gent 
Dig.  §S  56-69;  Dee.  Dig.  «»16(2).1 

4.  HOUICIDK  «=s>15S(l)— SIVIDKNOn— Aduibsi- 
siLrrT. 

The  charge  of  manslaughter  negatives  the 
idea  of  premeditation  or  malice,  and  In  a  ease 
in  which  there  were  several  eyewitnesses  to  the 
homicidn  evidence  of  previous  tlureats  on  the 


part  of  the  accused  Is  Inadmlsrible,  whetbv  of- 
fered to  prove  the  intent  to  provoke  a  diflenlty 
or  to  show  who  was  the  aggressor. 

[Ed.  Note. — For  other  cases,  see  Homicide. 
Cent  Dig.  |  293 ;  Dec.  Dig.  «s»158a)  ] 

Appeal  from  Third  Judicial  District  Comt, 
Parish  ot  Bienville;  J.  B.  Holstead.  Judge. 

S.  C  McGarrity  was  convicted  of  man- 
slaughter, and  appeals.  Conviction  and  sen- 
tence annulled,  and  case  remanded. 

Stubbs  &  Theus,  of  M<mroe,  and  Wlmberly 
&  Dormon  and  J.  T.  Beeves,  all  of  Sbreve- 
port,  for  appellant  B.  G.  Pleasant,  Atty. 
Gen.,  T.  T.  lAud,  Dlst  Atty.,  of  Homw 
(G.  A.  Gondran,  of.  New  Orleans,  H.  B.  War- 
ren, of  Rustoo,  R.  L.  WlUlams.  of  Arcadia, 
and  William  O.  Baniette*  of  Sbrereiioit,  ti 
counsel),      tbe  Stat& 

MONROE,  O.  J.  Defendant  haTing  been 
diarged  with  manslaughter,  his  counsel  mov- 
ed that  tlie  presiding  Judge  of  tbe  trial  court 
be  recused,  m  the  ground  ttiat  pElor  to  Us 
(then)  recent  appointment  to  the  bokcb  he 
had  been  employed  and  cuuulted  in  ttie 
cause  aa  behalf  of  tbe  state  and,  further, 
moved  that  a  law^  having  the  necessary 
qualificaticHis  be  aiwointed  In  Ma  stead,  or. 
If  no  sndi  lawyer  coold  be  found  at  or  dur- 
ing the  tb&i  term  of  die  court,  Uiat  tbe 
Judge  at  an  adjcdning  parish  be  appointed  to 
try  the  case.  Some  hours  iAter,  on  tbe  same 
day,  tbe  Judge  altered  on  order  containing 
the  redtftlB  tbat  he  had  been  employed  as 
counsel  as  alleged  in  the  motlMi,  Qiat  he  sus- 
tained the  motlcm  to  the  extent  of  recusing 
himself,  and  that,  "having  requested  and 
Boiidited  each  lawyer  In  the  district  having 
the  qnallflcations  of  a  Jvdge  of  the  third 
Judicial  district  court  *  *  *  to  act  as 
special  Judge  and  try  said  case,  and  after 
eodi  ot  said  lawyws  bad  refused  to  tiy 
said  case*  <»  set  as  special  Judge,  •  *  • 
and,  it  being  imposrible  to  secure  a  lawyer 
having  the  necessary  quallficaticmB  to  a<i  as 
spedol  Judges  *  •  • "  he  appointed  Hod. 
J.  B.  Holstead,  Judge  ot  an  adjtrinlns  iOa- 
trlct,  to  act  in  that  capacity. 

Counsel  for  defendant  objected  to  tbe  ac- 
tion so  tatoi,  and  tocA:  a  bill  of  exoeptiaB 
thereto,  whldi  reads  In  port  as  follows: 

"No  action  was  taken  on  the  motion  to  recuse, 
and  the  court  took  a  recess  until  2  o'do^  p.  m. 
of  same  day,  and  at  said  boor.  *  *  •  withoot 
bearing  defendant  and  without  giving  him  aa 
opportunity  of  showing  tbat  a  lawyer  poeseenng 
the  necessary  qualificatltHis  of  s  Jadge  ctf  this 
court  resided  within  the  district  who  was  com- 
petent to  try  the  cause,  and  that  as  a  matter  of 
fact,  at  least  five  lawyers  possessing  the  quafi- 
ficatlons  of  a  judge  of  this  court  do  reside  with- 
in the  district  and.  over  the  objection  of  defead- 
aot  and  bis  counsel,  the  Honorable  J.  B.  Bcjd- 
olds,  presiding  judge,  *  *  •  filed  an  ansr 
of  recusation,  and  app<rinted  Hon.  J.  B.  Hot- 
stead,  judge  4^  the  Fourth  judicial  district  ts 
try  the  same,  and  the  said  Judge  Holstead,  b^ng 
present  in  court,  took  bis  seat  as  spedsl  iodgs 
to  try  this  cauae ;  to  whidi  ruling  it  tbe  jute 
of  this  court  and  the  act  of  Judge  Holstead  is 
assuming  jurisdiction  tb»  defeuMnt  then  sad 


^•ror  other  oases  am  mwm  ttwie  and  KET-NUHnSR  In  all  Key-Nnmborsd  Digests  sad  ladezes 
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there  excepted  aad  reBerred  tibia  bill  <a  excep- 
tion.  •  • 

TTie  statement  per  curiam  attached  to  the 
bill  reads: 

"When  the  motioD  was  filed,  the  court  stated 
•  •  •  that  the  motion  to  recuse  would  be 
sustained,  and  asked  if  there  was  any  objec- 
tion to  the  court  pesslog  on  the  application  and 
recusing  himself.  Attorney  for  defendant,  J.  C. 
Theua,  stated  he  thought  not,  if  the  court  was 
ready  to  suatain  the  motion.  The  judge  of 
the  TOurt  having  ^rsonally  applied  to  every 
lawyer  in  the  district  having  the  qualifications 
of  a  judge  to  try  this  case,  and  each  of  said 
lawyers  having  refused  to  act  as  ju^e  in  this 
mne,  called  Judge  J.  B.  Holstead,  of  t£e  Fourth 
jndici^  district  court,  to  try  thu  caMk** 

The  causes  for  wUch  a  *'8hall  be 

recosed**  are  specified  In  section  1  of  Act 
Na  40  of  1880^  and  are:  a)  His  being  In- 
terested In  the  cause;  C!)  b^ng  related  to 
one  of  Oie  parties  wltbln  the  fourth  degree ; 
^  liarlng  been  employed  or  consulted  as 
advocate  in  the  cause;  (4)  being  fathovln- 
law,  SMi-in-law,  or  lnrottier-ln-1aw  ftf  one  of 
the  parties;  (S)  having  rendered  Judgment 
In  the  cause  In  any  other  court  The  next 
■ectton  deals  with  the  qnestlcai  of  the  selec- 
tion of  the  judge  who  Is  to  act  In  the  place 
of  hlm  who  is  recused,  and  reads: 

"Sec.  2.  •  ♦  •  That,  in  casea  in  which  « 
•liatrict  Ju^ce  shall  be  recused,  except  for  cause 
of  Interest,  he  shall,  for  the  trial  thereof,  ap- 
pcrfnt  a  lawyer  having  the  qualifications  of  a 
judge  of  title  district  court  In  which  the  recused 
case  is  pending,  and  if  no  lawyer  having  the 
necessary  qualifications  can  be  obtained  at  the 
term  of  court  at  which  the  recusation  is  dectai^ 
edf  the  judge  (recused)  shall  immediotely  ap- 
point some  district  judge  of  an  adjoining  district 
to  try  the  case,  who  shall  be  notified  of  his 
appointment  in  the  manner  provided  in  section 
3  of  this  act" 

[1]  Acts  Nos.  40  of  1880,  35  of  1882,  74 
of  1884  and  185  of  1898  are  referred  to  In 
the  brief  filed  on  behalf  of  the  state,  but 
only  Acts  Nos.  40  of  1880  and  74  of  1884  are 
said  to  have  any  bearing  on  this  case.  The 
act  of  1880,  as  we  have  seen,  Is  strictly  ap- 
pUcable.  The  act  of  1884  Is  entitled  "An  act 
to  provide  for  the  Interchange  of  district 
judges  throughout  the  state,"  and  It  pro- 
vides: 

"Section  1.  •  •  •  That  in  addition  to  the 
provisions  of  law  now  existing  for  the  trial  of 
recused  cases  in  the  several  district  courts  of 
this  state,  the  distriirt  judges  of  [the]  same  par- 
ish or  district,  or  of  adjoining  districts,  may  in- 
terchange for  the  trial  and  disposition  of  all 
«ach  recused  cases. 

"Sec  2.  •  •  •  That  it  shall  be  the  duty  of 
the  district  judges  above  mentioned  to  proceed 
to  the  court,  at  any  legal  term,  when  recused 
cases  are  pending,  when  required  and  notified 
as  now  provided,  and  to  try  and  determine  or 
make  lesal  disposition  of  [the]  same." 

"Sec.  3.  The  district  judges,  when  so  ioter- 
nhnnced,  shall  exercise  all  the  powers  necessary 
for  the  full  and  final  determination  of  said  re- 
cused cases." 

There  is  no  repealing  clause,  and,  consid- 
ering that  the  act  purports  to  add  to,  and 
not  to  subtract  from,  the  existing  l^slation 
upon  the  subject  of  the  trial  of  recused  cases, 
and  In  the  matter  c£  the  intwC&ange  of 
puOwBs  is  merely  permlarive,  and  not  oUiga- 


tory,  we  find  no  ground  upon  whldi  to  base 
the  conclusion  that  it  was  intended  to  super- 
sede the  mandatory  provision  of  section  2  of 
Act  No.  40,  of  1880,  which  declares  that  in  a 
case  such  as  this  the  Judge  shall  appoint 
a  lawyer,  if  there  is  one  with  the  proper 
qualifications  to  be  found,  "at  the  term  of 
court  at  which  the  recusation  Is  declared." 
and  which  in  so  doing,  not  only  imposes  an 
obligation  on  the  judge,  but  confers  upon  the 
litigants  before  him  the  right  to  d^and  that 
the  obligation  be  discharged,  and,  as  a  corc^- 
lary  thereto,  the  right  to  be  beard  in  the 
assertion  of  their  demand. 

[2]  In  a  very  large  prc^rtlon  of  the  cases, 
and  particularly  criminal  cases,  which  are 
brought  to  this  court,  where  the  statements 
of  the  judge  and  the  litigant,  or  his  counsel, 
conflict  as  to  some  alleged  fact  not  otherwise 
presented  or  susceptible  of  presentation,  that 
of  the  Judge  is  accented  as  ctmtrolllng;  hut 
where,  as  in  this  case,  the  law  confera  upon 
a  defendant  in  a  criminal  prosecution  a  cer- 
tain right  the  enjoyment  of  which  is  made 
dependent  upon  the  determination  of  a  ques- 
tion of  fact,  and  the  defendant  desires  to  be 
heard  upon  that  question,  the  ruling  of  the 
judge.  In  deciding  the  question,  whilst  deny- 
ing the  hearing,  Is  subject  to  review  when 
properly  brought  before  this  court  The  trial 
Judge  in  this  case  states  that  he  bad  applied 
to  every  qualified  lawyer  In  the  district  to  act 
in  his  place,  and  that  all  of  them  had  refus- 
ed to  assume  that  responsibility.  According 
to  the  bill  of  exception,  defendant,  through 
counsel,  objected  to  the  appointment  of  the 
judge  ad  boc  at  the  time  that  the  order  was 
entered,  upon  the  ground,  In  effect,  that  the 
trial  Judge  was  mistaken,  and  that  there  were 
qualified  lawyers  who  had  not  been  requested 
to  act  and  who  ^ould  be  willing  to  do  so, 
thus  presenting  an  Issue  upon  which  the  ex 
parte  finding  of  the  judge  was  not  conclusive, 
but  upon  which  defendant  was  entitled  to  be 
heard,  and  the  detennlnatlon  of  which  witli- 
out  affording  him  ttiat  opportunity  was  a 
reversible  error — a  conclusion  at  which  we 
arrive  the  more  readily  for  the  reason  that 
the  statute  seems  to  contemplate  an  Investi- 
gation extending  b^ond  a  few  hours,  since 
it  pro\'ides  for  the  appointment  of  the  judge 
of  an  adjoining  district  "if  no  lawyer  having 
the  necessary  qualifications  can  be  obtained 
at  the  term  of  court  at  whitA  the  recusation 
is  declared.'' 

[3]  It  is  argued  that  the  judge  who  acted 
in  the  case  was  not  qualified,  because  he  fail- 
ed to  take  an  oath  as  qjtedal  Judge  or  judge 
ad  hoc,  but  we  are  referred  to  no  law  re- 
quiring such  additional  oath,  and,  as  it  was 
as  much  a  part  of  his  duty,  as  Judge  of  tne 
Fourth  judicial  district  court,  to  sit  in  a 
recused  case  in  the  Third  Judicial  district, 
when  legally  af^lnted  and  notified,  as  to 
discharge  any  other  doty  of  his  office,  an 
additional  oath  was  unnecessary. 

[4]  The  trial  judge,  over  the  objection  of 
defradant,  admitted  the  tefltimtmy  <a  Dr. 
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Mosely  to  the  effect  tbat  about  a  montli  or 
Biz  weeks  prior  to  the  homldde  defendant 

had  said  to  him: 

"If  old  man  Jim  Howell  ever  attempts  to  ar- 
rest me  and  take  me  before  Bob  Williams,  I 

am  going  to  kill  the     —  . 

I  am  not  goin^  to  pat  my  head  in  a  halter  to 
cio  it,  but  T  am  Roing  to  get  him."  (Jim  How- 
ell, it  will  be  understood,  was  the  decedent,  who 
was  town  marshal,  and  "Bob  Williams"  was  the 
mayor.) 

There  was  rereralble  error  In  the  ruling. 
Defendant  was  proeecuted  upon  the  charge 
tliat  he  "did  then  and  there  feloniously  kill 
and  elay  J.  B.  Howell,  contrary  to  the  form 
of  the  statute,"  etc^  being  a  chaise  of  man- 
slaughter, which  Is  defined  to  be  "the  un- 
lawful kllUng  of  another  without  malice 
aforethouCht,  either  express  or  lna>Ued" ;  the 
abeence  of  malice  and  premedltaUoa  b^g 
characteristics  whldi  distinguish  it  from 
murder.   21  Cyc.  683,  734,  739. 

"Voluntary  manslaugfater  is  the  killing  of  an- 
other intentionally,  but  in  a  sudden  lieat  of  pas- 
r^n  due  to  adequate  proTO<ntion,  and  not  with 
malice."  Id.  786. 

In  State  t.  Lewis,  133  La.  1095,  68  South. 
607,  the  defendant  charged  with  rouislaugb- 
ter,  sought  to  Introduce  evidence  of  prior 
amicable  relations  with  the  deceased,  but  it 
was  held  to  hare  been  properly  ezduded. 
The  court  said: 

"The  charge  implies  a  Ulling  in  the  heat  of 
blood  on  sudden  provocatltm.  *  •  •  Whether 
the  homicide  was  willful  or  accidental  was  a 
question  dependent  on  the  action  of  the  parties 
at  the  time  of  the  killing.  The  prior  relatioos 
of  tba  parties.  *  *  *  were  not  involved  in 
the  issue  before  the  jury.  If,  in  such  a  case, 
the  defendant  can  prove  prior  amicable  rela- 
tions, the  prosecution  can  prove  prior  quarrels, 
threats,  and  difficulties." 

The  testimony  of  Dr.  Mosely  tended  to 
prove  malice  and  premeditation  and  to  show 
that  defendant  had  committed  murder,  a 
crime  with  which  he  was  not  chained.  It 
was  likely  to  have  been  highly  prejudidal  to 
him.  In  the  Mil  that  was  reserved  upon  the 
p(rint  the  trial  Judge  says: 

"This  witness  was  sworn  after  the  witness  P. 
A.  McGuire,  and  the  statement  of  fact  contain- 
ed in  tli«  bill  of  exception  to  the  reception  of 
the  threat  made  to  P.  A.  McGuire  is  made  a  part 
of  this  bill  of  exception  as  completely  as  if  re- 
produced and  copied  herein." 

It  appears,  however,  thut  after  the  Judge 
had  incorporated  the  statement  of  fact  in  tho 
McGuire  bill  counsel  for  defendant,  being  dis- 
satisfied with  it,  abandoned  the  bill,  wbJeb 
was  therefore  not  filed  in  the  record,  and 
hence  was  not  copied  in  the  transcript.  It 
appears  also  that  the  state,  upon  discovering 
the  absence  tram  the  transcript  of  the  Judge's 
statement,  as  constructively  incorporated  in 
the  bill  now  under  consideration,  called  for 
It  by  a  writ  of  certiorari,  by  way  of  return 
to  which  the  judge  sent  up  what  he  conceived 
to  be  the  McGnlre  bill,  including  the  state- 
ment, as  he  recalled  it,  to  which  defendant's 
counsel  has  interposed  various  objectiona 
The  original  McOolre  bill,  with  the  ift'^^""'yiit 


in  question,  having  been  returocd  to  defend- 
ant's counsel,  with  the  nnderstanding  on  the 
part  of  the  Judge  that  it  would  be  filed,  we 
think  he  was  entitled  to  rely  on  its  being  filed, 
for  the  purposes  of  the  Mosely  bill.  We  are 
informed  through  counsel's  pleadingB  or 
brief  that  the  statem^t  was  made  in  the 
trial  court  that  the  McGuire  Mil  had  been 
abandoned  and  would  not  be  filed.  We  ex- 
press no  (pinion  upon  the  question  of  tlie 
right  of  counsel  to  abandon  and  witbliold 
from  the  record  a  bill  which  had  been  pre- 
sented to,  and  signed  by,  the  trial  Judge; 
la  fact,  the  Inforiuatlon  that  we  have  in  re- 
gard to  the  particular  incident  here  In  que«- 
tl<m  does  not  enable  us  to  form  an  opinion 
concerning  it ;  but  we  feel  authorized,  under 
the  circumstances,  to  resort  to  the  statement 
which  the  Judge  has  seat  up  as  containing 
his  reasons  for  admitttog  the  testimony  of 
Dr.  Mosely. 

It  appears  that  the  homicide  was  commit- 
ted in  the  immediate  presence  of  several  eye- 
witnesses. The  Judge  says: 

"There  was  a  conflict  of  testimtmy  as  to 
whether  the  deceased  had  drawn  his  pistol  when 
he  was  shot  or  not;  eome  testifying  that  he 
had,  and  some  that  he  had  not.  In  a  case  of  this 
kind  the  court  believes  tbat  threats  are  admissi- 
ble to  show  defendant's  intent  to  provoke  a  dif- 
ficulty ;  to  show  that  he  was  the  aggroBsor." 

If  defendant  had  been  charged  with  mur- 
der, the  ruling  would,  no  doubt,  have  been 
correct,  and  possibly  It  might  have  been  ad- 
missible if  there  had  been  no  witoesses  wlio 
were  present  and  were  able  to  state  what  oc- 
curred at  the  moment  of  the  killing,  as  tend* 
Ing  to  show  who  was  likely  to  have  been  the 
BE^ressor;  but,  as  the  case  is  presented,  we 
conclude  that  the  reasons  assigned  for  the 
adndsslon  of  the  testimony  are  insufficient. 

There  are  some  other  rulings  that  are  com- 
plained of,  but  the  disposition  that  we  make 
of  the  case  renders  it  unnecessary  that  we 
should  review  them. 

For  tlie  reasons  thus  assigned,  it  is  or- 
dered that  the  convictlcm  and  sentence  herein 
appealed  from  be  annulled,  and  that  the 
case  be  remanded  to  the  district  court,  to  be 
further  pro«eded  with  according  to  law  and 
to  the  Tiews  herelnaboTe  expressed. 

O'NIKLL,  J.  (concurring.  Although  I  am 
of  the  opinion  tbat  the  testimony  of  Dr. 
Mosely  that  the  defendant  threatened  to  kiU 
Jim  Howell  a  month  or  six  weeks  before 
their  fatal  difficulty  was  admissible,  I  con- 
cur in  the  decree  rendered  in  this  case,  a 
bill  of  exceptions  was  reserved  to  a  ruling  of 
the  trial  judge  excluding  evidence  that  Jim 
Howell  was  much  larger  and  stronger  than 
the  defendant.  The  bill  discloses  that  there 
was  evidence  before  the  Jury  that  Howell 
struck  the  defendant  with  a  stick  Just  before 
the  defendant  shot  Howell;  and  a  serious 
question  of  fact  before  the  Jury  was  whether 
the  life  of  the  defendant  was  In  danger  wtaoi 
he  flred  ttie  fatal  shot  Mr  opinion  Is  tbat, 
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onder  tbese  drcaoutancea^  evidence  of  the 
superior  physical  atrenctlL  of  Jim  How^  was 
admissible 

On  Application  for  Bdiearing. 

PER  CURIAM.  In  the  case  of  State  v. 
Wooten,  136  La.  560,  67  Sonth.  366,  to  which 
we  are  referred  In  the  application  for  re- 
hearing, it  appears  foom  the  statement  of 
tbe  trial  Judge  that  the  testimony  as  to  pri- 
or tbreats  which  had  been  made  by  the  ac- 
cused (charged  with  manslaughter)  was  ad- 
mitted, because,  although  there  were  eye- 
witnesses to  the  killing,  their  testimony  was 
conflicting,  and  left  in  doubt  the  question. 
Who  began  the  difflcalty?  la  the  instant 
case  there  was  no  conflict  In  the  testimony 
aiKm  that  point  The  jud^e  states  (fnuu  rec- 
ollection) his  finding  upon  the  bill  to  the  tes- 
timony ctf  McGnire,  as  fi^ows: 

"The  testimony  had  shown  that  defendant,  in 

the  town  of  Arcadia,  shot  and  killed  the  deceas- 
ed, who  was  town  marshal ;  that  defendant  had 
had  a  cow  in  the  oound  pen ;  tbat  defendant  bad 
sent  some  money  to  the  marshal  for  the  release 
of  the  cow,  which  was  returned  on  the  claim  that 
it  was  not  enough ;  that  on  learning  this  tbe  de- 
fendant took  a  drink  of  whisky  ana  put  a  pistol 
in  ills  pocket,  and,  as  one  witness  swore,  said. 
I'll  »ee  tbe  damn  son  of  a  ." 

"The  defendant  then  went  to  the  place  where 
the  marshal  made  bis  headquarters  during  tbe 
daytime,  and  there  accosted  the  marsbal  and  said 
to  him,  'Uncle  Jimmie,  I  let  my  cow  oat  of  the 
pound  pen;  you  can  do  whatever  you  want  to 
with  me:'  and  the  deceased  said,  *Yes,  yes. 
Hack ;  I'U  have  take  you  before  tbe  mayor, 
let  na  go;*  and  the  defendant  said,  'By  God, 
I'm  not  going  now;'  and  the  deceased  said, 
'Yes;  yon  are,'  and  laid  his  hand  on  defend- 
ant's shoulder,  or  caught  him  by  tbe  coat  sleeve, 
and  defendant  jerked  loose  and  said,  'Ood  damn 
it;  I'm  not  going.'  And  then  deceased  struck 
defendant  over  the  bead  two  or  three  licks  with 
a  walking  stick,  the  effect  of  which,  some  of 
the  witnesses  said,  caused  the  defendant  to  stag- 
ger backward,  with  his  hands  raised  as  If  to 
ward  off  the  blows.  The  blows  caased  some 
bruises,  bat  no  skin  broken.  The  defendant 
backed  off  some  10  or  15  feet,  then  shot  and 
killed  tbe  deceased— 

"Here  there  was  a  conflict  of  testimony  as  to 
whether  the  deceased  bad  drawn  his  pistol  when 
he  was  shot  or  not,  some  testifying  that  he  had, 
and  some  that  he  had  not.  the  preponderance  in 
weight  being  that  he  only  attempted  to  draw  liia 
pistol  when  be  saw  tbat  defendant  was  going 
to  shoot  him.  The  testimony  as  a  whole  pro- 
duced on  the  court's  mind  the  concluslcm  that 
tbe  purpose  of  the  marshal  was  solely  to  carry 
the  defendant  before  the  mayor,  and  tbat  be 
made  no  effort  to  use  his  pistol  until  he  saw 
that  tbe  intent  of  the  defendant  was  to  shoot. 
Taking  all  of  tbe  testimony  in  tbe  case  up  to  the 
time  of  tbe  ruling,  tbe  proffered  testimony  was 
competent  on  tbe  question  of  intent,  and  who 
provoked  the  difficulty;  what  was  the  purpose 
of  tbe  defendant  in  seeking  the  marshal  and  con- 
feseiDg  the  deed  and  voluntarily  surrendering 
to  stand  triaL  This  appears  to  be  a  reasonable 
conclurion  deduced  from  the  words  of  the  de- 
fendant. 

"The  stick  oaed  was  exhibited  to  tbe  jury.  Id 
a  case  of  this  kind  tbe  court  believes  tbat  threats 
are  admissible  to  show  defendant's  intent  to 
provoke  a  dlffleulty;  to  show  that  he  was  the 
aggressor." 


It  will  be  sera,  therefore,  that  there  was 
no  conflict  In  the  testimony  as  to  the  man- 
ner In  which  the  affray  began,  or  as  to  its 
progress,  until  the  last  moment,  .when  the 
fatal  shot  was  flred ;  and,  as  we  understand 
the  record,  there  were  at  least  three  eye- 
witnesses to  testify  to  the  actual  facts  as 
they  occurred  at  that  time.  We  are  there- 
fore satisfied  that  there  Is  no  error  in  holding 
that  testimony  tending  to  show  tbat  defend- 
ant was  acting  from  the  beginning  with  the 
premeditated  intention  of  kitting  the  deceased 
was  Improperly  admitted,  since  he  was  not 
prosecuted  on  that  diarge. 


No.  20797. 

VIATOB  T.  NBW  ORLBANS  RT.  ft  UOHT 
00. 

(Snpcenw  Coart  of  Louisiana.  April  24. 1916.) 

(Byliabiu  hv  the  Court.) 

Casriebs  «=s»331(5V-Injttbies  to  Passknobrs 

— OoNTHimjTOBr  Negliqkncb. 

A  passenger  who  attempts  to  stand  on  the 
step  of  a  fast  moving  street  car,  and  falls  and  is 
injured,  is  not  entitled  to  recover  damages  from 
the  railway  company,  especially  if  the  circum- 
stances rendered  the  passenger's  conduct  excep- 
tionally imprudent  and  the  railway  company 
was  not  at  fault. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  |  1879;  Dec.  Dig.  «s»331(5).] 

Appeal  from  Civil  District  Court,  Pariah 
of  Orleans ;  T.  a  W.  Mils.  Jndg& 

Acticm  by  Florlan  Viator  s^inst  the  New 
Orleans  Railway  ft  litght  Company.  Judg- 
ment for  defradant,  and  plaintiff  lyipeals. 
Affirmed. 

Prowell  ft  Prowell,  of  New  Orleans,  for  ap- 
pellant Dart,  Kemsn  ft  Dart,  <^  New  Or- 
leans, for  appelle& 

O'NIELL,  J.  The  plaintiff  has  appealed 
from  a  Judgment  r^ectlng  Ids  demand  for 
damages  for  pers«ial  tnjartes  which  be  suf- 
fered by  falling  trtm  a  street  car  o<  ttie  de- 
fendant company,  on  which  he  was  a  passen- 
ger. He  alleges  that  he  was  tbrown  from 
the  rear  platform  of  the  crowded  car  by  tbe 
reckless  running  of  the  car  by  tbe  emj^oyfe 
of  the  defraidant  company,  at  a  high  rate  of 
speed,  over  a  track  that  bad  become  unev»), 
nms^  and  dangerous,  by  the  neglect  of  tbe 
defCTdant  company  to  keep  it  In  r^ialr. 

The  car  was  crowded  at  the  time  of  the  ac- 
cident; tbe  seats  were  all  occapled,  sevoisi 
passengers  were  standing  In  the  alsle^  two 
were  on  the  front  platform  witli  the  motor- 
man,  and  five  or  six  were  on  the  rear  plat- 
form with  the  conductor. 

The  plaintiff  and  two  otb«r  witnesses  tes- 
tified that  the  car  was  traveling  at  a  high 
rate  of  speed  and  was  boondng  and  surging 
immediately  beion  and  at  the  time  of  the 
accident ;  but  the  preponderance  of  the  evi- 
dence is  that  the  passengers  did  not  obserre 
anything  unusoal  in  the  speed  or  running  of 
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tbe  car.  The  evidence  leaTca  no  floabt  tbat 

the  track  was  in  first-class  condition. 

The  plaintiff  testified  that  he  boarded  the 
car  on  Canal  street,  on  the  Tulane  belt  line, 
and  stood  In  the  aisle,  intending  to  get  off  at 
Carrollton  avenue;  that  when  the  car  was 
within  one  block  from  the  avenue,  he  .worked 
his  way  through  the  crowd  to  the  rear  plat- 
form and  said  to  the  conductor,  "Next  cor- 
ner." He  says  that  the  conductor  was  then 
talking  to  a  colored  passenger,  and,  saying 
something  about  being  four  minutes  late, 
gave  the  motorman  a  bell  signal  to  keep  go- 
ing and  not  stop  to  tak«  on  more  passengers. 
As  the  plaintiff  stepped  from  the  car  door  to 
the  platform  and  turned  to  take  hold  of  the 
doorknob,  according  to  his  testimony,  a  low 
place  in  the  track  caused  the  car  to  bounce 
or  surge,  and  a  passenger  jostled  against  him 
and  knocked  him  over  the  side  of  the  plat- 
form to  the  ground. 

The  conductor,  who  was  standing  between 
the  controller  and  the  brake,  at  the  rear  end 
of  the  rear  platform,  looking  Into  the  car  at 
the  time  of  the  accident,  testified  that  he  did 
not  hear  the  plaintiff  say,  "next  comer,"  nor 
observe  that  he  gave  any  signal  to  st<^  the 
car;  and  that  he  (the  conductor)  did  not 
know  that  the  man  had  fallen  from  the  car 
until  he  heard  the  breaking  of  a  bottle,  look- 
ed back  and  saw  the  plaintiff  oa  the  trade 
The  conductor  had  the  car  stopped  Immedi- 
ately and  ran  to  the  man's  assistance,  but  be- 
fore he  got  to  him  the  plaintiff  arose  and 
walked  away,  saying  to  the  conductor  that  a 
man  had  shoved  him  off  of  the  car,  but  that 
be  was  not  hurt  The  doctor  who  attended 
to  his  injuries,  however,  testified  that,  al- 
though perhaps  not  permanently  injured,  tbe 
plaintiff  bad  suffered  sevetB  bruises  and  con- 
siderable pain. 

It  Is  remarkable  that  the  plaintiff's  state- 
ment, that  he  was  Jostled  or  Jolted  off  of  the 
platform  of  the  car,  is  not  corroborated  by 
any  witness,  notwithstanding  there  were  five 
or  six  passengers  with  him  on  the  platform 
at  the  time  of  the  accident  The  four  wit- 
nesses who  saw  him  fall  testlfled  that  the 
plaintiff  appeared  to  step  down  d^lberately 
trojn  tbe  platform  to  the  side  step,  as  if  in- 
tending to  alight,  and  tbat  they  did  not  ob- 
serve anything  alarming  until  he  slipped  or 
fell  from  the  step  to  the  ground.  The  testi- 
mony of  these  witnesses,  that  the  plaintiff 
lost  control  of  himself  after  getting  down 
from  the  platform  to  tbe  side  st^  of  the  car, 
is  corroborated  by  these  circumstances:  It 
bad  been  raining  and  the  car  step  was  wet 
and  slippery,  the  plaintiff  had  suffered  the 
loss  of  bis  left  hand,  was  wearing  an  artifi- 
cial hand,  and  carried  a  bottle  of  vamlsh 
under  bis  left  arm. 

Our  conclusion  Is  that  the  accident  was  not 
caused  by  any  fault  on  the  part  of  tbe  em- 
ployes of  the  defendant  company,  but  was  tbe 
result  of  tbe  plaintiff's  impradeace  In  at- 


tempting, under  tbe  iwevalllng  drcanistaisc- 
es,  to  stand  on  tbe  step  ot  the  car. 
The  Judgment  appealed  ttom  la  afllrmed. 

SOMMERYILLB,      takes  no  part 

a39  La.)  — - 
No.  21888. 
STATB  V.  SMim. 
(Suprona  Court  of  I<ouiBiana.   April  24.  1918J 

(ByUabut  hy  the  Court.} 

1.  iNTOXICATINa  LiQUOBS  ^»219  —  InDICT- 
UGRT  OB  INFOBMATION  —  NAMS  OV  PDB- 
CRABEB. 

The  state  is  not  required  to  infiwm  the  de- 
fendant, in  a  bill  of  InxonnBtion  or  indictment 
cbargiaff  him  with  having  unlawfully  sold  intox* 
icating  liquor,  of  the  name  of  the  pnrcliaaer. 

[Ed.  Note.— For  other  cases,  see  latoxicatinc 
Lijuon,  Cent  Dig.  {{  237-23S ;  Dec.  Dis.  «=» 

2.  CsnoNAi.  Law  «s>698<1)— Tual— Bbobp- 

TION  OF  EVIDEKCB-ObJECTIONS. 

Under  the  common-law  doctrine  of  aider  by 
verdict,  the  defendant  In  a  criminal  prosecution 
must  object  to  the  introduction  of  evidai<»  to 

§rove  that  the  offense  was  committed  on  another 
ate  than  that  stated  In  the  Indictment  or  in- 
formation, or  he  will  be  held  to  have  waived  axu 
objection  on  that  score. 

lEA.  Note.— For  other  cases,  see  Criminal 
I^w,  Cent  Dig.  H  1651,  1653;  Dec.  Dig.  «s> 
698(1).] 

Appeal  from  Fifth  Judicial  Diatrict  Court, 
Parish  of  Winn;  Cas  Moss,  Judge. 

Lee  Smith  was  convicted  of  retailing  in- 
toxicating liquors  without  a  Ueoiae,  and  ap* 
peals.  Affirmed. 

Uuey  F.  Long,  Jr.,  of  Wlnnfield,  for  appel- 
lant K.  G.  Pleasant,  At^.  Gen.,  and  Julius 
T.  Long,  Dlst  Atty.,  of  Wlnnfield  (G.  A.  Gtm- 
draut  at  New  OrlCAUs,  of  counsel)*  tor  tbe 
Htata 

O'NIELL,  J,  The  aw>eUant  was  ccmvicted 
of  retailing  intoxicating  liquor  without  a  li- 
cense, and  was  sentenced  to  pay  a  fine  of 
$305  and  costs  and  to  serve  six  months  im- 
prisonment in  the  parish  Jail,  and,  in  evoit 
of  bis  failure  to  pay  the  fine,  to  serve  an  ad- 
ditional term  of  12  mtmths  in  Jail.  He  relies 
upon  two  bills  of  exception  for  a  reversal  of 
the  verdict  and  sentence. 

[1]  The  first  bill  was  reserved  to  tbe  rul- 
ing of  the  district  Judge  refusing  to  compel 
the  district  attorney  to  Inform  the  defendant 
in  a  bill  of  particulars  of  tbe  name  of  the 
person  to  whom  the  state  Intended  to  prove 
the  liquor  was  sold.  It  lias  been  decided  at 
least  four  times  recently  that  the  state  is 
not  required  to  Inform  the  accused  of  the 
name  of  the  purchaser  In  a  bill  of  Informa- 
tion or  Indictment  charging  the  illicit  sale 
of  Intoxicating  liquor.  See  State  v.  Selsor, 
127  La.  515,  53  South.  737;  State  v.  John, 
129  La.  212,  66  South.  766;  State  v.  Mnnlln, 
133  La.  60,  62  South.  351 ;  State  v.  CoUe, 
137  La.  673,  69  South.  9a  We  adhere  to 
these  declsl<»is. 
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[I]  Tb»  second  Mil  of  exceptions  was  re- 
serred  to  tbe  overrallag  of  the  dtfendant's 
moUon  for  a  new  trlaL  The  comi^alnt  la 
tliat  the  ptoot  did  not  corresiKnid  with  the 
biU  of  partlcnlars  as  to  the  date  of  the  al- 
leged crime.  In  the  statemoit  per  curiam  In 
the  bill  of  exceptions  It  Is  satd  that  the 
proof  was  that  the  crime  was  committed  on 
the  21at  of  December,  althouf  ^  tbe  state  had 
charged  In  the  bill  of  iwrtlculars  that  It  was 
committed  on  the  22d  ot  that  month. 

Hie  purpose  of  requiring  tlte  proseentlng 
ufficCT  to  inform  the  accused  person  of  the 
exact  date  ctf  the  alleged  crime,  if  he  de- 
mands that  information,  Is  twoAild:  First, 
to  enable  him  to  prepare  his  defense ;  and, 
seccmd,  to  prevent  awrther  prosecutlMi  for 
the  same  otteose.   The  furnishing  d  a  bill 
of  particulars  therefore  ml^^t  cause  a  grave 
Injustice  If  the  prosecuting  officer  were  per- 
mitted, over  the  defraidanfs  ot^eetlon,  to 
prove  that  the  crime  was  committed  on  an- 
other date  than  that  stated  In  the  bill  of 
particulars.  In  the  case  before  us,  however, 
the  defendant  did  not  urge  any  objection 
to  tbe  introduction  of  the  evidence  when  It 
was  offered.  He  was  iatoaaeA  with  partlon- 
lari^  of  the  transactlim  which  the  prosecut- 
ing officer  intended  to  prove  against  him. 
The  bill  of  particulars  Identified  the  sale  by 
stating  the  kind  and  quantity  of  the  liquor 
sold,  the  price  paid,  and  tlie  place  of  tbe 
sale  with  precision.  It  is  not,  and  cannot  be, 
c(»itended  that  the  transacticm  proven  was 
not  the  same  transaction  referred  to  In  the 
bill  of  partlcnlars.   The  tmly  (»mplaint  is 
that  the  defendant  was  ccmvlcted  of  a  crime 
committed  on  the  2l8t  of  December,  In  a 
prosecution  for  the  commission  of  that  par- 
ticular crime  on  the  22d  of  December.  Our 
opinion  Is  that  the  def^aidant's  failure  to 
object  to  the  introduction  of  the  evidence, 
vlum  It  was  offered,  <^  the  commission  of 
the  crime  on  another  date  Uian  that  stated 
In  the  bill  of  partlcnlars,  was  a  waiver  of 
any  (wmplalnt  on  that  score.    See  State  v. 
Stover,  111  La.  92,  35  South.  405;  State  v. 
Doncet,  1S6  Ul  181,  66  South.  772 ;  State  v. 
Oremillion,  1S7  La.  291,  68  South.  615.  The 
conunon-law  doctrine  of  aider  by  verdict  Is 
recognised  in  our  jurisprudence.  See  Marr's 
Criminal  Jurisprudence,  p.  821,  |  47& 

The  convlctlim  and  sentenoe  aroealed  from 
are  affiimed. 

089  La.) 

No.  2187L 

UONIOTTB  V.  BOtTANGHAUD.  Sheriff,  et  aL 
(Supreme  Court  of  Lonisiana.  April  24.  1916.) 

(SpUfthut       Editoriai  Staff.) 

Appeal  ahdEkbos«=»781(2)— Review— Moot 
Case. 

Where  throagh  failnre  to  perfect  plaintUTs 
light  to  appeal  from  a  judgment  dismfssing  the 
injuBction  had  been  lost,  an  appeal  from  an  or- 
der, adjudging  the  surety  on  the  bond  given  in 
p^ecting  the  appeal  from  dismissal  ot  the  in- 


junction, win  be  dlsndssed,  tiie  matter  being 
mooL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
BiTor.  Gent  Dig.  {  3122;  Dec.  IHg.  «s>781(2).] 

Appeal  from  Twenty-Plrst  Judicial  District 
Court,  Parish  of  Polnte  Coupee;  Joseph  EX 
Le  Blanc,  Jr.,  Judge. 

Suit  by  J.  Franklin  Montotte  against  Lam- 
artine  Bouanchaud,  Sheriff,  and  others.  E^om 
a  judgment  dissolving  an  injunction,  plaintiff 
appealed,  and  thereafter  judgment  was  ren- 
dered on  a  rule  declaring  the  surety  on  the 
bond  given  in  the  original  appeal  to  be  Insuf- 
flcient,  and  plaintiff  appeals.  Appeal  dis- 
missed. 

Glalhome,  daihome  ft  Olalbome,  of  New 
Boads,  for  appelant  William  C  Carruth 
and  Bouanchaud  ft  Kearny,  aU  ot  New 
Roads,  for  appellees  Bennett 

PROVOSTT,  J.  An  appeal  having  he&a 
taken  from  a  judgment  dissolving  an  injunc- 
tion, and  it  having  been  perfected  by  the  giv- 
ing of  bond,  a  rule  was  taken  in  the  trial 
court  to  show  cause  why  the  surety  on  the 
appeal  t>ond  should  not  be  declared  to  be  in- 
sufficient. Judgment  was  rendered  on  this 
rule  declaring  the  surety'  to  be  insufficient, 
and  the  matter  now  to  be  considered  is  an 
appeal  from  the  latter  judgment. 

Appellee  calls  attention  to  the  fact  that  tbe 
transcript  of  the  first,  or  main,  appeal  has 
□ever  been  filed  In  this  court,  and  thut  the 
time  for  doing  so  has  long  ago  expired,  so 
that  the  appeal  has  lapsed,  and  that,  this  be- 
ing so,  tbe  present  appeal,  which  Is  but  in  aid 
of  tbe  other,  presents  but  a  moot  case,  and 
should  therefore  be  dismissed. 

Ai^peal  dismissed. 


aS9  LaO 

Ncaosii. 

BOABD  OF  ADUINISTBATOBS  OF  CHAB^ 

ITY  HOSPITAL  v.  RIGUHAKT  et  al. 
(Supreme  Court  of  Louisiana.   April  21,  1916w) 

(SvllaiM  by  the  Court.) 

1.  CoNsnruTioNAL  Law  ^5»230{2)— Licenses 
^»7(1)— Equal  Protection  of  Laws— Auc- 
tion Sauss— "Pbopebtt  Tax." 

Hie  so-called  dutj  or  charge  imposed  upon 
auction  sales,  for  the  benefit  of  tbe  Charity  Hos- 
pital in  New  Orleans,  by  section  145  of  the  Re- 
vised Statutes  of  1870,  as  amended  by  Act  No. 
63  of  18S2  and  by  Act  No.  46  of  1904.  is  not  a 
tax  on  the  property;  and  the  statutes  do  not 
violate  any  provision  of  the  state  or  federal  Con- 
stitution. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  |  687;  Dec  Dig.  «=> 
230(2);  Licenses,  Cent  Dig.  S8  7,  19;  Dec. 
Dig.  «=»7(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Property  Tax.] 

2.  Auctions  ano  Auciionesbs  ^»2— Staiu- 

TOBT  PbOVISIONS. 

Act  No.  103  of  1910,  relating  to  auctioneers, 

prescribing  th^ir  (lunlincations,  defining  their 
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dutiei  and  authority  and  SxIok  their  compensa- 
tion, does  not  imrport  to  embrace  all  of  the  law 
on  the  subject  of  auction  sales  or  to  supersede 
all  previous  laws  on  that  subject  The  provisicHU 
of  Act  No.  48  of  1904,  imposing  a  so-called  duty 
on  auction  sales,  for  the  benefit  of  the  Charity 
Hospital  in  New  Orleans,  are  not  contrary  to  or 
inctmaistent  with  any  of  the  provisions  of  Act 
No.  103  of  li>10,  and  were  not  repealed  by  the 
section  of  the  latter  statote  repealing  all  laws 
or  parts  of  laws  contrary  to  or  inconsistent 
therewith. 

[Ed.  Note. — For  other  cases,  see  Auctions  and 
Auctioneers,  Gent  Dig.  {  1 ;  Dec.  Dig,  ^=>2.] 

8.  States  ^»131—Appbopriations— Limita- 
tion AS  TO  TzBK  —  "Specific  Appbopbia- 

TION." 

The  dedication  to  the  Charitv  Hospital  in 
New  Orleans,  by  Act  No.  46  of  1004.  of  the 
funds  to  be  derived  from  the  so-called  duty  iin- 
posed  upon  auction  sales,  is  not  a  specific  ap- 
propriation, within  the  meaning  of  article  4K 
of  the  Constitution,  limiting  such  appropriations 
to  a  term  of  two  years. 

[Ed.  Note. — For  other  cases,  see  States.  Cent 
Dig.  (  120 ;  Dec.  Dig.  ^131. 

For  other  definitions,  aee  Words  and  Plirases, 
Specific  Appropriation.] 

Appeal  from  Fifteenth  Judicial  District 
Court,  Parish  of  Jefleison  Davis;  Alfred  M. 
Barbe,  Judge. 

Action  by  the  Board  of  Administrators  of 
the  Charity  Hospital  against  Balls  A.  ^cb- 
hart  and  others.  From  a  Judgment  for  plaln- 
tifr,  defendants  appeaL  Atllrmed. 

Modtsette  &  Adams,  of  Jennings-,  for  ap- 
pellants. R.  G.  Pleasant,  Atty.  Gen.,  and 
Harry  GamUe,  Asst.  Atty.  Gen.,  for  a^fellee. 

(VNIELL,  J.  The  defendants,  an  anc^ 
tloneer  and  the  surety  on  his  bond,  have  ap- 
pealed from  a  judgment  rendered  against 
them.  In  soUdo,  for  the  charge  or  duty,  of 
one-half  of  1  per  cent  of  the  price  of  prop- 
erty sold  at  public  auction. 

The  action  is  founded  upon  sections  145 
and  3340  of  the  Revised  Statutes  of  1S70,  as 
amended  by  Act  No.  53  of  1882  and  Act  No. 
4tt  of  1904,  providing  that  all  pr<H>erty  sold 
at  public  auction  by  an  auctioneer  (except 
such  as  may  be  exempt  by  law)  shall  be  sub- 
ject to  a  duty  of  one-tialf  of  1  per  centum 
of  the  price  of  each  and  every  adjudication, 
to  be  paid  by  the  vendor  and  turned  over 
by  the  anctL<meer  to  the  Oiarlty  Hoq;)ltal, 
of  New  Orleans. 

The  defenses  are:  Ftrst,  that  the  statute 
la  unconatltntlonal,  in  that  it  discriminates 
in  t&Yor  at  siierlffs,  who  are  ex  officio  auc- 
tioneers, and  against  other  auctioneer ;  sec- 
ond, that,  If  the  act  was  constitutional.  It 
was  repealed  by  Act  No.  168  of  1010,  relat- 
ing to  auctioneers-;  and,  third,  that,  if  the 
other  provisions  of  the  statute  prevail,  the 
appr(vi1atlon  to  the  Clianty  Hospital  has 
expired,  under  article  45  of  the  G<Hi8tltutloD, 
providing  that  no  appn^rlatlon  shall  be 
made  for  a  Iraiger  period  than  two  years. 


Opinion. 

[1]  The  statute  on  whldi  ^e  plalnUlTs 
demand  is  founded  does  not  make  an  arbi- 
trary dassiflcatlon  or  discrimination,  in  re- 
quiring auctioneers  to  collect  and  turn  over 
to  the  Chail^  Hoepltal  the  charge  Impoc^d 
upon  auction  sales.  The  constltutloDaiity  of 
this  law  has  been  contested  several  times 
in  vain.  See  Boye  v.  Gtrardey,  28  La.  Ann. 
718;  Wlntz  v.  Glrardey  et  al.,  Board  of  Ad- 
ministrators of  Charity  Hospital,  Intervener, 
31  La.  Ann.  381,  State  v.  Glrardey,  34  La. 
Ann.  620,  and  Board  of  Administrators  of 
Charity  Hospital  v.  Glrardey,  36  La.  Ann. 
605.  In  the  cases  dted,  it  was  held  that  this 
duty  or  charge  imposed  on  auction  soles  by 
the  state  was  not  a  tax  on  the  proi;>erty; 
that  the  right  to  have  one's  property  sold  at 
public  auction  by  an  auctioneer  was  not  an 
absolute  right,  but  a  privilege  which  the 
state  might  grant  or  withhold,  and  for  the 
exercise  of  which  the  Legislature  had  ex- 
acted a  charge  of  the  owner  of  the  property 
and  imposed  a  duty  upon-  the  auctl<meer, 
without  violating  any  provision  of  the  Con- 
stitution. 

[2]  Section  1«  of  the  Revised  Statutes, 
as  amended  and  re-enacted  by  Act  No.  53 
of  1882  and  Act  No.  46  of  1904,  was  not  re- 
pealed by  Act  No.  163  of  1910.  The  latter 
statute  provides  for  licensing  public  auc 
tlooeers,  prescribe^'  their  qualifications,  de- 
fines their  duties  and  authority,  and  fixes 
their  compensation.  The  concluding  section 
of  the  act  repealed  all  laws  or  parts  of  laws 
contrary  to  or  Inconsistent  therewith.  Uut 
there  Is  nothing  in  Act  No.  46  of  1904  t.'on- 
trary  to  or  Inconsistent  vritfa  any  of  the  pro- 
visions of  Act  No.  163  of  1910;  nor  does 
the  latter  statute  purport  to  embrace  all  of 
the  law  on  the  subject  of  aucticm  sales. 

[3]  The  dedication  of  the  duty,  as  It  is 
called  In  the  statute,  to  the  Charity  Hospital, 
of  New  Orleans,  was  not  an  appropriation, 
within  the  meaning  of  the  term  as  used  in 
article  43  of  the  Constitution  of  1879,  arti- 
cle 45  of  the  Oonstitntlons  of  1896  and  1913, 
viz.: 

^o  money  shall  be  drawn  from  the  treasury 
except  in  pursnanca  of  spedfle  appropriatioD : 
*  *  *  nor  shall  any  appn^nlation  of  money 
be  made  for  a  Imger  term  than  two  years."  f 

'nie  dedlcatlMi  to  Qie  Chailty  Hoe^dtal  ai 
the  <^]^  or  duty  to  be  collected  by  auc- 
tioneers was  not  a  qpedflc  apprt^latlui  of 
money  bel(mglng  to  the  stata  Tbo  pupoee 
of  limiting  the  term  for  •wtdxHx  the  l^gisla- 
tun  mle^t  make  a  apeOBc  aivnHiriatlmi  of 
the  money  of  the  state  is  obvious ;  but,  mani- 
festly, ttiere  was  no  purpose  or  intention  of 
llmltliig  the  term  of  a  dedicatim  of  a  fund 
to  he  derived  in  the  manner  provided  by  tbe 
statute  in  questioa./ 
The  Judgment  appealed  fnnn  is  alBrmed. 
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WHTTB  ct  ■!.  T.  Wn/US.    (No.  17874.) 
CSnpnsM  Gout  of  MiasisBippi,  DItMod  B. 
Ma7  16, 1916^ 

1.  Affbm.  ahd  Bbww  ^ll7qiD— Fown  lo 
Rktersk  —  JuBisDionoH  —  CoiTBnnjTioir- 

AI.  PBOVlSrON.  , 

Under  Const  1890, 1 147,  troTidln^  that  no 
jadpuent  or  decree  in  any  chancery  or  circuit 
court  in  a  civil  case  shall  be  reversed  or  annul- 
led on  the  ground  of  want  of  jurisdiction  from 
error  as  to  whether  the  cause  was  of  equity  or 
common-law  Jurisdiction,  but  If  the  Supr«me 
Court  find  error  other  than  as  to  jorisdictfon,  it 
may  remand  to  the  court  which  in  its  opinion 
can  b««t  determine  the  controversy,  the  court 
will  not  reverse  for  the  sole  reason  that  the  com- 
I^inant  has  misjadged  bis  forum. 

iEd.  Mote. — ^For  other  cases,  see  Appeal  and 
ErroK  Gent  lOg.  H  4062,  4086,  4454.  4640; 
De&  Dig.  «s»U70(l).] 

2.  Eounr  Css^—JVBIBDICTION—O  BOUNDS. 

Where  the  aSairs  of  a  defunct  banking  es- 
tablishment were  being  administered  In  chan- 
cery, and  the  receiver,  saing  to  recover,  alleged 
overdrafts,  was  not  in  a  position  to  have  person- 
al knowledge  of  the  various  items  of  a  deposit 
aecount  between  the  bank  and  the  defendants, 
and  the  amended  bill  of  complaint  charges  that 
the  defendants  neither  admit  nor  deny  the  cor- 
rectness of  the  bank  statement,  but  refuse  to 
bring  their  passbooks  and  other  evidences  of 
debit  and  credit,  and  refuse  to  disclose  the  con- 
tents thmof,  said  evidence  In  the  possession  of 
defoidanti  being  necessary  for  a  settlement,  the 
diancery  court  had  Jarisdlctim. 

[Ed.  Note^For  otlier  cases,  see  Eqni^,  Gent 
Dig.  ti  99-102;  Deb  Dig.  «98G.] 

Appeal  from  cauncery  Court,  Holmes  Coun- 
ty ;  J.  P.  McOmA.  Chancellor. 

Suit  by  J.  H.  Willis,  receiver  of  the  bank 
of  Pickens,  against  Mrs.  F.  A.  White  and 
another.  From  a  judgment  overruling  a  de- 
murrer to  the  bill,  the  defendants  appeal. 
Affirmed  and  remanded. 

6.  H.  McMorroogh,  of  Lexington,  for  ap- 
pellants. Noel,  Boothe  &  Pepper,  of  Lexing- 
ton, for  ai^llee. 

STEVENS,  J.  [1]  Appellee,  as  receiver  of 
the  Bank  of  Pickens,  exhibited  the  bill  of 
complaint  in  this  cause  against  Mrs.  F.  A. 
White  and  Mrs.  Ora  Arnold  Mounger,  ap- 
pellants, praying  for  an  accounting  and  a 
personal  decree  for  the  balance  of  an  alleged 
indebtedness  evidenced  by  an  overdraft 
There  was  a  demurrer  to  the  bill,  the  demur- 
rer orerraled,  and  an  appeal  granted  to  set- 
tle the  principles  of  the  case.  It  Is  sufficient 
to  say  that  we  have  examined  the  bill  as 
amended,  and  that  the  bill  states  a  canse  of 
action,  whether  an  accounting  is  necessary 
or  not  The  chancellor  has  assumed  jurls- 
dIcti<Ki  of  the  case,  and  under  the  Consti- 
tution, as  repeatedly  announced  by  this 
court,  we  cannot  reverse  for  the  sole  rpiistin 
that  the  complainant  has  misjudged  his  fo- 
mn>,  If  the  chancellor  had  not  assumed 
jurisdiction,  he  would  have  transferred  the 
case  to  the  circuit  court 

12]  Aside  from  section  147  of  the  Consti- 
tution, there  were  at  least  plausible  grounds 


lor  InTtAlng  the  JnrladidiMi  ot  eootty.  In. 
this  case  the  attain  of  a  defunct  banking  e«- 
tabllshmfflit  are  being  adminiatered  In  <dian- 
cery.  Tbo  r&xiret  la  not  In  position  to  have 
personal  knowledge  touching  the  varloua 
Items  of  the  dqraslt  account  which  appel- 
lants had  with  the  bank,  and  the  bill  as 
amended  expreaaiy  charges  that  the  defend- 
ants neither  admit  nor  deny  the  correctness 
of  the  bank  statement,  but  refuse — 
"to  bring  their  passbook,  checks,  and  other  evi- 
dences of  debit  and  credit,"  and  "refuse  to  dis- 
close even  the  contents  thereof,  said  passboc^ 
and  other  eridences  of  debit  and  credit  in  pos- 
session (tf  defendant  bdng  necessary  for  a  true 
and  just  statement  and  settlemoit,"  etc. 

nie  dalm  here  sued  for  1b  not  one  evi- 
denced by  a  paztlcnlar  writing,  but  Is  an 
OTerdraft,  the  balanoe  of  a  deposit  account 
utendlng  over  many  years  of  banking  busi- 
ness done  t9  appellants  with  the  Bank  of 
Pickou. 

We  see  no  new  principle  of  law  to  be  de- 
cided In  this  case.  Ttie  only  mistake  the 
chancellor  made  was  in  granting  an  appeal, 
thereby  decaying  a  trial  of  this  case  on  the 
merits,  and  possibly  preventing  the  receiver 
of  the  Bank  of  Pickens  from  long  since  flUng 
his  final  account 

The  decree  is  affinned,  and  the  cause  re- 
manded, wUlh  leave  to  appellants  to  answer 
witbin  so  days  after  receipt  of  mandate  tqr 
the  derk  of  the  court  below. 

Affirmed  and  remanded. 


SOUTHWESTERN  CO.  v.  WYNNBOAR  «t  al. 
(No.  17603.) 
(Supreme  Court  of  Mississippi,  Division  B. 
May  15,  1916.) 

Pbincipai,  Ann  Sitbbtt  «=»42— DuoHAaaa  or 
SuBBTT— What  Eitects. 
That  the  creditor  did  not  Inform  sureties, 

when  they  executed  a  second  contract  of  surety- 
ship, that  their  principal  was  in  default  on  a 

Erior  contract  tor  which  they  were  already 
Dund,  will  not  as  a  matter  of  law  discharge 
tbe  liaUUty  of  the  sureties  on  the  second  con- 
tract; the  principal  not  having  committed  any 
offense,  and  the  creditor  having  the  right  to 
assume  that  he  would  subsequently  discharge  the 
indebtedness. 

[Kd.  Note^— For  other  cases,  see  Frindpal 
and  .Surety,  Cent  D^.  H  86-00;  Dec  Dig.  «a> 
42.] 

Appeal  from  Circuit  Court,  PrmtlaB  Coun- 
ty ;  J.  H.  Mitchell,  Judge. 

Action  by  the  Southwestern  Company 
against  T.  J.  Wynnegar  and  another.  From 
a  judgment  for  defendants,  plaintiff  appeals. 
Reversed  and  remanded. 

E.  C.  Sharp,  of  Boonevllle,  and  W.  H.  Eler, 
of  Corinth,  for  appellant  Jaa.  A.  Cunning- 
ham and  J.  E.  Berry,  both  ot  Bo(mevUl^ 
for  appellees. 

POTTER,  J.  This  is  a  suit  brought  by  the 
Southwestern  Company,  a  book  publishing 
corporation  of  Nashville,  Toul,  against  T.  J. 
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Wynnegar  on  a  letter  of  credit  executed  by 
T.  J.  Wynnegar  and  J.  J.  Taylor,  as  sureties 
Koaranteelng  tbe  account  ot  Paid.  Wynnegar 
for  txwks,  cash,  etc.,  wbidi  the  said  Sontb- 
weatem  Company  agreed  to  fumlBb  and  far- 
□labed  to  Paul  Wynnegar. 

TbB  (mly  question  to  be  determined  In  this 
case  Is  whether  or  not  the  sureties  on  the 
letter  (tf  credit  sued  oa  are  released  from  lia- 
bility thereon,  because  at  tbe  time  the  letter 
of  credit  under  consideration  was  executed 
tbe  principal  In  the  case,  Paul  Wynnegar, 
was  already  Indebted  to  appelant  In  a  larf^ 
sum  on  account  of  default  In  a  previous  con- 
tract, and  for  which  prevlouB  contract  the 
same  sureties  were  responsible  In  the  sum  of 
¥600,  which  fiict  was  not  disclosed  to  appel- 
lee or  -his  cosurety ;  no  Inquiry  with  refer- 
ence thereto  having  beoi  made.  It  was  con- 
tended In  tbe  court  below  that  the  fiiUure  oa 
tbe  part  of  the  appellant  to  notify  these  sure- 
ties that  their  prlnt^l  had  defaulted  on  the 
first  contract  was  a  fraudulent  concealment, 
and  that  therefore  the  letter  ot  credit  In  qnee- 
tlon  was  void  as  to  the  suretleB,  and  the  trial 
court  accepted  this  view  of  the  case  and  gave 
a  peremptory  instructlMi  in  faror  ot  the  de- 
fendant 

We  think  this  was  error.  In  his  brief 
counsel  for  appellee  relies  on  the  text,  S2  Oyc 
68,  section  (POt  subsection  (B),  which  Is  as 
fbUows: 

"Knowledge  ot  a  prior  default  of  the  prindpal 
known  to  agents  vt  the  obligee  at  the  time  a 
surety  executed  a  bond  making  himself  liable 
tberefor,  will  prevent  an  action  being  maintain- 
td  thereon;  bat  the  gmeral  rule  Is  that  knowl- 
edge by  a  public  agent  of  prior  defaults  of  a 
poblic  officer  will  not  atfect  toe  lialHlity  of  aure- 
ties  on  tbe  bond  of  such  officer,  as  a  public 
agent  has  no  authority  to  represent  the  state  or 
county  in  such  mattere." 

The  only  case  cited  In  support  of  the  text 
la  tbe  case  of  Franklin  Bank  v.  Oooper,  89 
Me.  542 ;  but  that  is  a  case  wherein  the  prin- 
cipal at  the  time  the  bond  was  executed  was 
an  embezBler,  and  his  acts  of  dlshouesty  were 
known  to  the  <^cers  of  the  bank  and  not  to 
tbe  surety.  ■ 

This  is  a  different  case.  The  principal  In 
this  case,  it  Is  true,  was  insolvent  and  in- 
debted to  the  Southwestern  Company,  but  no 
Inquiry  waa  made  with  reference  to  whether 
or  not  he  was  so  indebted  by  the  sureties. 
This  principal  had  committed  no  criminal  of- 
foise  and  bad  been  guilty  of  no  act  of  dis- 
honesty, and  tbe  Southwestern  Company  had 
reason  to  believe  that  the  previous  indebt- 
edness would  probably  be  paid  by  him.  In 
the  case  of  Sebald  v.  Citizens'  Deposit  Bank, 
105  S.  W.  130,  31  Ky.  Law  Bep.  1244,  14  L. 
B.  A.  (N.  S.)  377,  the  court  held  that  mere 
knowledge  on  the  part  of  the  payee  of  a  note 
uncommunlcated  to  tbe  surety  of  the  insol- 
vency of  tbe  mnker  at  the  time  the  note  Is 
executed  will  not  release  the  surety  from  lia- 
bility thereon.  And  to  the  same  effect  are  the 
cases  of  Ham  v.  Oreve.  34  Ind.  18,  Farmers' 


&  T>.  Nat  Bank  t.  Braden,  146  Pa.  47S,  22 
Afl.  1046,  First  Nat  Bonk  t.  Johnson,  138 
Mich.  700,  9S  N.  W.  975, 108  Am.  St  Bep;  408, 
Bank  ot  Mcmroe  v.  Oifford,  72  Iowa,  780,  32 
N.  W.  66D,  and  Noble  r.  Scofield,  44  Tt  281, 
aU  digested  In  the  note  to  the  above^ted 
casfe  While  the  predse  queaUim  here  ia«- 
aonted  may  not  have  been  the  Issue  In  tbe 
above  cases,  the  same  prlndide  li;  f w  if, 
whoi  a  creditor  knows  ot  Uie  insolvency  of 
his  principal,  he  is  under  no  duty  without  In- 
quiry to  disclose  aodi  Insolvency,  ttaongh 
such  Inscdvency  Is  not  kxiown  to  the  surety, 
it  follows  that  tbe  creditor  Is  under  no  obli- 
gation without  inquiry  to  tUsclose  to  the  piin- 
dpal  that  Oie  surety  has  not  paid  a  particu- 
lar Indebtedness,  and  especially  is  this  true 
whoi  the  surety  is  also  a  sure^  for  the  pre- 
vious indebtedness  <m  another  contract,  fbr 
the  creditor  has  the  right  to  presume  that  the 
surety,  not  having  made  any  inquiry  of  him, 
had  asc«totned  trwn  his  principal  the  state 
of  the  previous  contract 

TbB  granting  of  the  peremptory  instruction 
for  the  d^endant  waa  error. 

Reversed  and  remaned. 


SOUTHWlflSTE^BN  CO.  v.  WTNMBOAR. 

(No.  17602.) 
(Supreme  Court  of  Missisdppi.   May  15,  191&) 

Appeal  from  Circuit  Court,  Prentiss  Goontr; 
J.  H.  Mitchell,  Judge. 

Action  between  the  Southweatom  GtMnpaa; 
and  T.  J.  Wynnegar.  Fnnn  the  JndgmMi^  tin 
company  appeals.  Affirmed. 

E.  G.  Sharp,  of  Booneville,  and  W.  H.  Kier. 
of  Corinth,  for  appellant.  Jas.  A.  Cunninfr- 
bam  and  J.  B,  Berry,  both  of  Boonevill^  for 
appdlee. 

PEB  CUBIAM.  Aflhmed. 


WEBB  T.  STATE.    (No.  18762.) 
(SiqtreDke  Coort  of  MissisBippi,  Dirialon  B. 
May  16.  1016.) 

CBXUINAI.  I1A.W  «S>378— EVIDIHCB— BWUTA- 
TION  OF  DxrBNDANT. 

In  a  prcaecution  for  selling  whisky,  where 
defendant's  counsel  has  asked  one  of  detendaut's 
witnesBes  If  be  knew  defendant's  general  reputa- 
tion as  a  law-abiding  citizen,  and  had  received 
an  answer  In  tbe  negative,  evidence  for  the  state 
in  rebuttal  as  to  defendant's  general  reputa- 
tion was  prejutlicia],  as  the  state  cannot  put  de- 
fendant's reputatitm  in  evidoice,  unless  he  first 
puts  it  in  issue,  and  as  the  negatlTe  answer 
proved  nothing  and  did  not  put  his  reputation  la 
issue. 

[Ed.  Note. — For  other  cases,  see  Criminsl 
Law,  Cent  Dig.  «  842;  Dec.  Dig.  *=>37&1 

Appeal  from  Circuit  Court  Panola  Coun- 
ty; E.  D.  Dinklns,  Judge. 

Walker  Webb  was  convicted  for  selling 
whisky  and  appeals.  Bevezsed  and  re- 
manded. 

G.  M,  Johnson,  of  Sardis,  for  appellant 
Hoss  A.  Collins,  Atty.  Cen.,  for  the  State. 
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OOOK,  P.  J.  Appelant  waa  oonvlcted  for 
aeUlng  wlilsky.  At  tlie  trial  the  defendant'a 
ootmsd  asked  inie  ot  defendant* a  vltneaaea 
if  lie  knew  defendai^a  general  r^ntatlon 
for  being  a  law-aMdlng  dUzen.  Tbe  witness 
answered  In  the  n^tire.  The  Btate^  In  re- 
bnttal,  offered  witnesses  to  prove  the  general 
reputation  of  the  defendant  for  being  a  law- 
aUding  dtlcen.  Defendant  objected  to  this 
evidence,  and  his  objection,  waa  oTerruled  by 
the  court.  This  was  error,  and  may  have 
been  extremely  prejudicial  to  defendant 
The  state  cannot  put  the  reputation  of  the 
defendant  In  eridmce  unless  he  first  places 
it  in  Issue.  His  question  did  not  put  hlB 
reputation  In  Issue.  The  witness'  answer 
proved  nothing,  and,  nothing  being  proven, 
there  was  nothing  to  rebut. 

The  other  aasignmenta  of  error  are  wltlh- 
out  merit 

Reversed  and  remanded. 


HOME  MUT.  FIRE  INS.  CO-  T.  PITTMAN. 
(No.  17866.) 
(SQprem«  Court  of  MiBsissippl,  Division  B. 
May  15,  1916.) 

1.  CklSTUOIB  «=»156— OOKSTSUCnON. 

An  instrument  is  to  be  oonstrued  most 
strongly  againat  the  peracm  who  draws  It 

[Ed.  Note.— For  other  Contracta, 
Cent  Dig.  I  786;  Dec.  Dl^.  «S9196.] 

2.  COHTRAOTS  «=3l61— CONSTBTJCTION. 

An  inatrumeiit  will  be  construed  so  as  to 
give  effect  to  every  part  unless  they  are  in  con- 
flict, and,  if  possible,  evuy  clause  contained  in 
an  instrument  will  he  harmonised  with  every 
other  clause  therein. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  |(  742,  743 ;  Dec  Dig.  «=»161.] 

3.  INSUHANOI  «=»ld4(l)— FIBX  IHSUBANOB— 

OoHsmtncnoN  of  Policy. 

Where  a  policy  of  fire  insurance  provided 
that  if  the  interest  of  insured  in  the  property 
was  or  should  become  other  or  less  than  iierfect, 
legal  and  equitable  title,  except  as  stated  in 
writing  the  contract  should  be  void,  and  that  in 
case  the  interest  of  insured  was  not  sole  owner- 
ship, the  company  shonld  not  be  liable  by  virtue 
of  the  contract  for  any  sum  exceeding  the  actual 
cash  value  of  insured's  interest,  suTh  second 
clause  related  to  the  situation  where  the  owner- 
ship was  less  than  1^1  and  equitable  title,  and 
the  fact  had  been  noted  on  tiie  policy  In  writing. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  SS  347-300;  Dec.  Dig.  «=>164(1).] 

4.  Insubakce  «=»282(1)— Fibb  Insubance— 
FoBFErruBK^LACK  or  Title. 

Where  fire  insnrance  was  taken  out  by 
plaintiff,  who  was  not  the  owner  of  property, 
but  a  tenant  of  his  wife,  the  house  burned  being 
situated  on  her  lard,  the  policy,  providing  that 
it  should  be  void  unless  insured  had  perfect 
legal  and  equitable  title,  was  forfeited. 

[E!d.  Note.— For  other  cases,  see  Insurance, 
Gent  TUs.  H  602,  635;  DecTDlg.  «»282<1).] 

5.  iNStTBANCE  «»141(4>— FiBB  InBUBANCB— 

Failubb  to  Read  Polict. 

Tbt  holder  of  a  policy  of  fire  insurance, 
who  had  poseessioD  thereof  tox  a  long  time  be- 
fore loss,  was  bound  by  its  terms,  though  he 
did  not  read  It 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  I  282;  Dec.  Dig.  fi=>141(4).] 


Appeal  from  Ctrcult  Court,  Talobusha 
County ;  J.  B.  Ecklea,  Judge. 

Suit  tv  N.  A.  Plttman  against  the  Home 
Mutual  Fire  Insurance  OcHupany.  From  a 
Judgmmt  for  idaintUt,  d^iendant  appeals. 
Case  reversed,  and  suit  dismissed. 

HcLauHn  &  Armlsteftd  and  T.  O.  Blrchett 
all  of  Vicksba^,  tot  appellant  Creekmore 
&  £jtone,  of  Oofft^erllle,  for  appellee 

POTTEBi  J.  This  waa  a  suit  begun  by  N. 
A.  Pittman,  ai^ieUee,  In  Oiia  court,  plalntitf 
in  the  court  beh>w,  against  the  Home  Mutual 
Fire  Insurance  Conquny,  appellant  here  and 
defendant  in  flu  court  below. 

The  dtf  endant  was  a  mutual  fire  Insnranoe 
company,  and,  upon  appellee's  request  in- 
sured, in  one  policy,  two  dwelling  houses  be- 
longing to  the  appellee;  dwelling  house  No. 
1  was  insured  for  $400,  and  dwelling  house 
No.  2  for  1600.  Dwelling  house  No.  2  was 
destroyed  by  fire  on  tbe  28th  day  (tf  June, 
1912;  and  the  appellant  filed  his  suit  in  the 
circuit  court  to  recover  on  the  ptMi^.  It  de- 
vel<^ped,  after  the  fire,  that  the  boose  de- 
stroyed was  situated  on  land  not  owned  by 
app^lee  but  by  bis  wife.  The  aald  house, 
the  uncontradicted  facts  show,  was  built 
hereon  permlaslTdy  and  without  under- 
standing or  agreement  between  the  aivellee 
and  his  wife,  and  was  occupied  by  their  son 
as  a  residence.  The  defendant  denied  lia- 
bility and  tender^  the  premium,  which  ten- 
der was  refused. 

The  policy  in  qnestlcn  contains  the  follow- 
ing clause: 

"If  there  is,  or  shall  be,  other  prior,  concur- 
rent, or  subsequent  insurance,  whether  valid  or 
not  on  said  property,  or  any  part  thereof,  with- 
out the  company's  written  consent,  or  if  said 
building,  or  either  of  them,  now  is  or  sfaall  be- 
come vacant  or  nnoccupied,  or  if  the  hazard  be- 
come increased  in  any  way,  whether  under  the 
control  and  knowledge  of  the  member,  or  not, 
or  if  the  property  or  any  part  thereof  shall  be 
sold  or  conveyed,  or  If  the  property  insured  now 
is,  or  shall  become,  incumbered  by  mortgage  or 
otherwise,  or  any  change  takes  place  in  the  title, 
occupation  or  possession  thereof  whatsoever,  or 
if  foreclosure  proceedings  shall  be  commenced, 
or  If  the  Interests  of  tbe  member  in  said  ytap- 
erty,  or  any  part  thereof,  now  is.  or  shaU  be- 
come, any  other  or  less  than  a  perfect  legal  and 
equitable  title  and  ownership,  free  from  all  liens 
whatsoever,  except  as  stated  in  writing  hereon, 
or  if  the  buildings  or  either  of  them  stand  on 
leased  ground  (or  land  of  which  the  assured  has 
not  a  perfect  title),  or  If  this  contract  shall  be 
assigned  without  the  company's  written  consent 
hereon,  then,  aod  in  any  such  case,  this  contract 
shall  be  absolutely  null  and  void." 

Tbe  defendant  filed  the  plea  of  general  Is- 
sue, and  gave  notice  thereunder  setting  out 
the  above  clause  of  the  policy  sued  on,  and 
offered  to  prove  that  the  provisions  of  the 
policy  sued  on  were  violated  by  the  plaintiff 
in  that  the  Interest  of  the  plaintiff  was  not 
at  the  time  of  the  l^uance  of  the  policy,  a 
perfect  legal,  and  equitable  title  of  owner- 
ship of  the  property  sued  for,  free  from  aU 
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Mens  vtafttsoerer.  and  tiiat  tbe  balUUnSt  tiw 
object  <tf  the  sidt,  stood  on  leased  land,  or 
land  at  vfalCh  the  assmed  bad  not  a  perfect 
title  <xi  account  oC  whidi  tbe  policy  sned  be- 
came absolutely  null  and  void.  The  plaintiff 
relied  on  another  clause  in  tbe  policy  as  con- 
tradictory of  tbe  clause  above  quoted  and 
relied  upon  by  tbe  defoidant  That  i^use 
Is  as  follows: 

"In  case  tlte  fatterest  of  the  memlwr  in  said 
property  is  not  the  sole,  abaolute  and  uncon- 
ditional unincumbered  ownership  thereof,  both 
in  law  and  in  equity,  this  company  shall  not  be 
liable  to  the  member  virtue  of  tliis  contract 
any  sum  exceeding  the  actual  cash  value  of  the 
interest  of  the  member  at  the  time  of  the  loss 
after  deducting  from  the  actual  cash  value  of 
Miid  property  the  amount  and  value  of  all  out- 
standing rights,  interests  and  incumbrances 
thereon,  but  in  case  this  contract  is  by  its  terms 
made  specially  payable,  in  whole  or  in  part,  in 
case  of  loss  to  any  mortgagee  or  incumbrancer, 
the  amount  of  tiie  interest  of  any  mortgagee  or 
incumbrancer  idiall  not  be  deducted  in  estimat- 
ing the  value  of  the  property." 

[1]  It  is  admitted  ttaat  at  the  time  the 
p^icy  was  Issned,  and  at  the  time  of  the  fire, 
that  the  plaintiff's  Interest  in  the  pn^erty 
burned  was  less  than  a  perfect,  legal,  and 
equitable  title  and  ownership;  and  It  is  ad- 
mitted that  the  btailding  which  was  burned 
stood  on  leased  ground,  as  the  plaintiff  was 
tenant  at  will  cm  bis  wife's  land.  It  Is  Im 
fllsted,  however,  that  tbe  Insurance  policy  is 
to  be  construed  most  strongly  against  the  in- 
surance company,  and  most  strongly  in  fovor 
of  the  Insured,  on  Oib  wf^-estabUshed  doc- 
trine that  an  Instrument  Is  t»  be  construed 
most  strongly  against  the  drawer;  and  that 
under  the  second  clause  quoted,  fhe  defend- 
ant company  had  agreed  Uiat  In  case  the  in- 
terest of  the  assured  in  ttie  pnrper^  covered 
was  not  sole,  absolute,  and  unconditional 
unincumbered  ownership  thereol^  to  be  liable 
by  virtue  of  the  contract  sued  tm  f or  a  sum 
not  exceedli^  the  actual  cash  value  of  the 
Interest  of  tbe  assured  at  the  time  of  the 
loss  after  deducting  fr<Hn  the  actual  cash 
value  of  said  property  tbe  amount  In  value 
of  all  outstanding  rights,  interests,  and  in- 
cumbrances thereon;  in  other  words,  tbe 
plaintiff  insists  that  while  one  clause  pro- 
vides that  the  titJe  of  the  insured  must  be 
aoie,  uncoudlticaial  ownership,  etc,  that  an- 
other clause  provides  for  the  payment  of  loss 
In  case  tbe  insured  is  not  the  sole  and  un- 
conditional owner  of  the  property  covered 
by  the  [ralicy. 

[2,  3]  It  Is  a  well-settled  rule  of  construc- 
tion that  an  instrument  will  be  so  construed 
as  to  give  to  every  part  thereof  effect,  unless 
the  parts  are  In  conflict;  and,  if  possible, 
every  clause  contained  in  an  Instrument  will 
be  harmonized  with  every  other  clause  there- 
in. And  If  the  second  clause  under  consid- 
eration Is  read  In  connection  with  the  first 
clause,  we  Inevitably  conclude  that  the  sec- 
ond clause  is  dealing  with  a  situation  where 


Gba  mrnerah^  1b  the  pm^rty  1>  less  than 
a  perfect  legal  and  equitable  Utle,  and  where 
this  fact  has  been  noted  on  tbe  policy  In 
writing.  Tor  the  first  clause  sets  out  that 
If  the  lotereat  of  tbe  assured  In  the  policy 
shall  become  any  other  or  less  than  a  per- 
fect, legal,  and  equitable  title  and  owuer- 
shlp,  etc:,  "except  as  stated  In  writing  here- 
on," the  coatract  shall  be  null  and  vcdd. 

[4]  Tbis  policy  contains  no  ezc^Klw  in 
writing  denoting  a  title  less  than  peiftet 
ownership ;  and  therefore  the  second  dause 
quoted  in  this  <v)lnlon  has  no  bearing  on  the 
case  at  bar.  Tbe  ctmditimis  contained  In 
the  first  clause  above  quoted  were  violated 
because  at  the  time  the  Insurance  was  taken 
out  the  plaintiff  was  not  the  owner  of  tbe 
property,  but  was  a  tenant  ct  his  wife ;  tbe 
bouse  burned  bdng  situated  on  her  land,  and 
the  policy  was  forfeited.  Uverpool,  etc.,  v. 
Cochrane,  77  Miss:  848,  26  South.  932,  78  Am. 
8t  SH;  Bosenstock  t.  Insarance  Go, 
82  Miss.  674.  85  South.  309. 

[8]  Tbe  assured  In  this  case  urges  that  bs 
did  not  sign  the  ai^llcatlon  for  Insurance 
contained  <m  the  back  of  bis  policy,  and  that 
he  did  not  read  the  policy  until  after  bis 
property  was  destroyed.  Tte  policy  Itselt 
however,  had  been«  f<nr  a  long  time.  In  the 
assured'B  possession,  and  If  he  did  not  read 
the  trams  thereof  be  Is  t>ouDd  thereby  never- 
theless. He  cannot  lay  the  policy  a^e  and 
contend  that  he  does  not  know  the  provl- 
Aooi  in  the  policy  that  are  ctmtrary  to  Us 
interests,  while  claiming  his  rights  under 
the  provlal(»u  therein  ccmtalned  that  are 
favoraUe  to  him.  New  York,  etc.,  v.  O'Dom. 
100  Miss.  219,  66  South.  870,  Ann.  Cas. 
1814A,  S83;  Germanla,  eta,  r.  Bonldin,  200 
Miss.  677,  56  South.  609.  In  the  case  of 
Georgia  Hloine  Insurance  Ca  t.  H<dme8,  15 
Miss.  800,  23  South.  183.  65  Am.  St  Rep. 
611,  the  insurance  company  with  knowledge 
that  property  was  Incumbered  Insured  it 
and  was  therefore  hdd  to  have  waived  the 
antlmortgage  clause  In  its  poli<7.  In  tbe 
case  of  Scottish  Union  &  Natimal  Insurance 
Co.  V.  Wylie,  70  South.  835,  the  insurance 
policy  had  been  Issued  on  the  request  of  tbe 
assured,  and  the  policy  bad  not  been  deliv- 
ered to  the  assured  at  the  time  of  tbe  fire, 
and  the  company's  agent,  with  knowledge  ot 
the  mortgage  on  tbe  property  covered,  ac- 
cepted the  premium  for  said  policy  after  tbe 
Are.  Tix\a  is  a  very  different  case  from  the 
one  under  consideratlim. 

A  peremptory  Instruction  was  given  In  this 
case  for  the  plaintiff  and  a  like  lnstracti<m 
was  refused  upon  request  of  the  defendant 
The  court  below  erred  in  granting  the  plain- 
tiff a  peremptory  instruction,  and  also  in  re- 
fusing the  defendant  the  peremptory  in- 
struction requested  by  it 

This  case  la  therefore  reversed,  and  suit 
dismissed. 
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KLLJOTT  T.  ILLINOIS  CENT.  B.  CO. 

(No.  17901.) 
fSuprone  Court  of  Mississippi,  •.Division  B. 
Mar  16.  1916.) 
Mabtkb  ahd  Skbvast  ««=>180(1),  204<1)  — In- 

JUBXE8    TO     SiaVANT  —  FELLOV-SsBVANT 

Rule. 

Under  the  federal  Employers'  Liability  Act 
(Act  Cong.  April  22,  1908.  e.  149.  35  Stat.  65 
[U.  S.  Comp.  St  1913,  &  86581),  declarinf;  tliat 
a  railroad  company  shell  be  liable  for  injury  or 
death  resulting  in  whole  or  in  part  from  the  neg- 
ligence of  the  officers,  agents,  or  employes  of 
such  carrier,  the  fellow-servant  rule  is  abrogated, 
notwithstanding  tb«  defense  oC  assumption  of 
risk  is  preserved ;  and,  though  the  two  defenses 
originally  grew  out  of  the  same  principle,  a 
servant  does  not  assume  tba  riak  of  a  fellow 
servant's  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ^  SCO.  868,  544;  Dec.  Dig. 
«S=>180(1),  204(1).] 

Appeal  firom  Clrcolt  Oonrti  Tishomingo 
County;  W.  H.  Kler,  Special  Judge. 

Action  by  Oscar  EiUlott  against  the  Illinois 
Central  Ballroad  Company.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Re- 
versed and  remanded. 

X.  A.  Glarli,  of  Belmont,  and  W.  L  Elledge, 
of  Itka,  for  appellant  Mayes,  Wells,  May 
&  Sanders,  of  Jackson,  for  appellee. 

POTTER,  J.  Tbe  appellant  in  this  salt, 
plaintiff  In  the  trial  court,  flled  bis  declara- 
tion in  the  circuit  court  of  Tiahomii^  coun- 
ty against  the  ai^nellee,  chargli^:  that  the  de- 
fendant railroad  company,  while  engaged  In 
Interstate  commerce,  injured  him,  and  sought 
damages  in  the  sum  of  915,000.  The  declara- 
tlTOi  sets  out  that,  while  the  defendant  com- 
pany was  engaged  In  both  Inter  and  Intra- 
state commerce,  the  plaintiff  was  employed 
by  it  as  a  section  hand,  and  It  sn.s  his  duty 
to  assist  in  the  upke^  and  repair  ot  defend- 
ant company's  tra<^  In  his  employment  it 
was  necessary  for  blm  to  assist  in  running 
a  certain  hand  car  used  in  and  about  his 
aforesaid  employment  to  transport  bands, 
tools,  and  materials  for  the  work  in  which 
he  was  engaged,  and  from  time  to  time  to 
lielp  ronoTe  the  said  hand  car  from  the  trade 
of  defendant  company  so  as  not  to  obstruct 
same:  And  that  cm  or  about  the  24th  day  of 
May.  1812,  plaintiff  ami  otlier  serronta  of 
the  defiandant  company,  while  engaged  about 
ttieir  usual  duties,  and  as  a  part  of  said  du- 
ties, and  with  the  help  Of  the  section  fore- 
man, one  W.  A.  Bobinsm,  were  removing 
said  hand  car  from  said  tnck  of  defaidant, 
to  the  west  side  thereof,  and  that  .while  he 
was  on  the  west  side  of  the  hand  car  and 
the  ground  <m  whkli  plaintiff  wad  woridng 
was  slanting  west,  the  said  forranan  '^d- 
denly  and  without  notice  or  warning  to  the 
plaintlfl,  willfully,  wantonly,  and  retAlessly," 
etc.,  negligently  threw  the  weight  of  said 
band  car  against  plaintiff,  badly  injuring 


him.  To  this  declaration  the  defendant  filed 
the  plea  of  the  general  iBSUe.  And  in  sup- 
port of  his  declaration,  the  plaintiff  Introduc- 
ed evidence  that,  if  believed  by  the  Jury, 
would  establish  the  facts  therein  set  out.  At 
the  close  of  the  testimony,  the  defendant 
moved  the  court  to  grant  it  a  peremptory  in- 
atruetlon,  and  the  motion  was  sustained. 
From  this  action  of  the  court  the  defendant 
appeals  to  this  court. 

The  railroad  company  defended  this  action 
upon  the  ground  Qint,  under  the  plaintiff's 
own  theory  of  the  case,  he  had  assumed  the 
risk  complained  of,  and  was  therefore  not  en- 
titled to  recovery-  But  under  the  plaintiff's 
version  of  this  case,  his  injury  was  caused, 
not  through  any  risk  assumed  by  him,  but 
through  the  negligence  of  one  of  his  fellow 
servants;  and  although  it  may  be  true  that 
the  doctrine  of  fellow  servant  and  the  doc- 
trine of  assumption  of  risk  originally  grew 
out  of  the  same  principle — that  of  an  Im- 
plied contract  on  the  part  of  the  employe  to 
assume  the  risks  Incident  to  the  negligence 
of  his  fellow  servant  or  to  assume  the  risks 
incident  to  his  employment  and  known  to 
him — nevertheless  at  this  time  each  of  these 
doctrines  are  well  established  in  the  Juris- 
prudence of  this  country,  and  both  Is  as  dis- 
tinct from  the  other  now  as  If  their  origin 
were  entirely  dlffer^t.  In  the  case  of  Sea- 
board Air  line  Ry.  Oa  v.  Horton,  238  U.  S. 
501,  34  Sup.  Ct  635,  58  L.  Ed.  1069,  L.  R.  A. 
1916C,  1,  Ann.  Cas.  1915B,  475,  relied  on  by 
appellee,  this  distinction  is  recognized  In  the 
following  paragraph  quoted  tberefr<»n: 

"This  clause  has  two  branches ;  the  one  cover- 
ing the  ncsligence  of  any  of  the  officers,  agents, 
or  employes  of  the  carrier,  which  has  the  effect 
of  abolishing  in  this  class  of  cases  the  common- 
law  rule  that  exempted  the  employer  from  re- 
sponsibility for  the  negligence  of  a  fellow  em- 
p1oy6  of  the  plaintiff,  and  the  other  relating  to 
defects  and  insuffidoides  In  the  cars,  engines, 
appliances,"  etc. 

In  so  many  words  the  statute  has  dedared 
that  a  railroad  company  is  liable — 

"for  such  injury  or  death  resulting  in  whole  or 
in  part  from  the  negligence  of  any  of  the  officers, 
agents,  or  employes  of  such  carrier."  36  U.  S. 
Statutes  at  Large,  par.  2,  p.  65  (U.  S.  Comp. 
Sl  1913,  S  8658). 

The  decisl<Hi  relied  upon  states  afilrmatlTe- 
ly  that  this  clause  has  the  effect  of  abolish- 
ing in  this  class  of  cases  the  common-law  rule 
tbat  exempts  the  employer  from  responsi- 
bility for  the  negligence  of  a  fellow  servant 
of  the  plaintiff. 

It  Is  not  contzoTerted  that  the  jdaintlff 
was  employed  by  a  cmnmon  carrier  by  rail- 
way, then  engaged  In  interstate  oommoce, 
and,  according  to  the  evidence  adduced  by 
him,  .while  so  engaged  lie  was  Injnred  by  the 
negligence  of  a  fellow  swrant  The  court 
erred  In  granting  the  defendant  the  peremp- 
tory Instruction  requested. 

This  cause  1b  therefore  reTezsed  and  rs- 
manded. 
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BS&TBT  «t  «L  T.  BOAHD  OF  SDPTtS  OF 

SUNFLOWER  COUNTY.   (No.  17678l) 
<Supreme  Court  of  Misaisaippl,  DivlsloD  B. 
May  15, 191&) 

1.  ANiUALa  *»50(2)^TOOK  Law— Obdeb  oi" 
SuPBBTisoBS— Validity. 

That  the  territory  embraced  in  a  proposed 
stock  law  diBtrict,  being  less  than  a  whole  coun- 
ty, is  one  or  more  townships,  or  less  than  36 
sqnare  miles,  or  a  part  or  parts  of  the  county 
separated  by  natural  boundaries,  are  jurisdic- 
tional facts,  which  muBt  affirmatively  appear 
of  record  before  an  order  of  the  board  of  super- 
visors dectarinr  the  stock  law  in  force  In  a  su- 
pervisor's district  of  the  comity  is  valid. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  |S  149-152;  Dec.  Dig.  «=»50(2).] 

2.  EviDicNCE  «=>  10(1)  — Judicial  Notick  — 

BOUNDABIES. 

The  circuit  court  cannot  take  Judicial  no- 
tice of  the  boundary  lines  of  8Upem8or*B  dis- 
tricts of  a  county. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |  9;  Dec  Dig.  «=»10a).] 

Ai^peal  from  Circuit  Court,  Sunflower  Coun- 
ty ;  Monroe  McClnrg,  Judge. 

Certiorari  by  J.  A.  Uenry  and  others 
against  tbe  Board  oC  Supervisors  of  Sunflow- 
ar  Ooanty.  From  a  Judgm^t  t<x  defend- 
ants,  petitlonen  appeaL  Reversed,  and  Judg- 
ment ordered  In  the  Supreme  Court  tax  peti- 
tioners. 

S.  P.  Davis,  of  Indlanola.  for  appellants. 
Oeo.  H.  Btbrldge,  Asst  Atty.  Gen.,  tor  ap- 
pellee. 

POTTER.  J.  "This  Is  an  appeal  from  the 
circuit  court  of  Sunflower  county,  and  in- 
volves the  validity  of  an  order  of  tbe  board 
of  supervisors  declaring  the  stodi  law  In 
force  In  district  No.  2  of  Sunflower  county. 
Tbe  case  was  carried  to  the  circuit  court  on 
certiorari,  the  petition  for  the  writ  setting 
forth  the  proceedings  as  they  appeared  before 
the  board  of  supervisors,  making  the  Judg- 
ment and  petition  exhibits  to  the  petition 
for  a  certiorari.  The  board  of  supervisors  of 
said  county  ordered  an  election  to  be  held  in 
district  No.  2  of  that  county,  as  provided  in 
chapter  219  of  the  Iaws  of  1912,  and  com- 
manded the  election  commissioner  to  hold 
said  election  in  the  said  district,  the  com- 
mand of  the  board  to  the  election  commis- 
sioners being  addressed  to  them  by  name  and 
reciting  as  follows: 

"  'You  are  hereby  directed  to  hold  an  election 
in  district  No.  2  on  the  Slst  day  of  December, 
A.  D.  1912,  for  the  purpose  of  determining 
whether  or  not  tbe  stock  law  shall  be  put  In 
force  in  said  district  as  provided  in  (iiapter 
219  of  the  Laws  of  1912.' 

"The  election  commissioners  reported  to 
the  board  of  supervisors  on  the  6th  day  of 
January,  1913,  which  report  appears  on  page 
7  of  the  record,  in  which  the  following  Is 
recited: 

"  'We,  the  undersigned,  election  commissioDers 
in  and  for  Sunflower  county,  Mississippi,  hereby 
certify  that,  pursuant  to  the  order  of  this  hon- 
'orable  board,  a  stock  law  election  was  held  in 


and  for  districts  Nos.  2,  8,  and  4  of  said  Sun- 
flower county,  and  we  have  canvassed  tbe  re- 
turns of  said  election,  and  found  the  foUowisg 
results,  to  wit:  In  district  No.  2.  S8  votes  tor 
tbe  stock  law  and  13  votes  against  the  stock 
law.* 

'The  report  then  declares  that  the  stock 
law  election  in  district  No.  2  resulted  la 
favor  of  the  stock  law.  The  board  then  euter- 
ed  an  order,  which  appears  on  page  8  of  the 
record,  in  which  is  recited  that  the  electitm  in 
district  Na  2  was  held  as  required  by  law 
and  that  it  appeared  that  two-thirds  majority 
of  those  voting  of  the  resident  freeholders 
and  leaseholders  for  a  term  of  three  years 
or  more  voted  affirmatively  for  said  stock 
law,  end  that  it  was  ordered  by  the  board 
that  said  stock  law  be  and  is  declared  to  be 
In  full  force  in  district  No.  2  of  said  county. 
This  order  was  entered  on  the  6th  day  of 
January,  1013.  On  page  14  of  the  record 
Is  an  agreement  entered  into  between  tbe 
attorneys  for  Henry  and  Holmes  and  tbe 
attorney  for  the  board  of  supervisors,  for 
use  on  the  hearing  before  the  circuit  court 
in  which  it  was  agreed  that  the  orders  set 
out  in  the  record  are  true  transcripts  of  tbe 
proceedings  before  the  board,  and  that  tbe 
cause  might  be  tried  at  that  term  of  the  court. 
The  court  denied  the  relief  prayed  for  by  the 
appellants  and  upheld  the  action  of  the  board 
of  supervisors.'* 

The  above  statem^t  of  facts  is  copied  from 
the  brief  of  the  Assistant  Attorney  Genenl. 
representing  the  appellee. 

[1}  The  record  in  this  case  fails  to  show 
the  number  of  square  miles  contained  In 
district  No.  2  of  Sunflower  county,  and  in 
fact  it  is  only  by  Indulging  a  presumption 
that  we  know  from  the  record  that  district 
No.  2  of  Sunflower  county  means  supervisor's 
district  No.  2  of  Sunflower  count?.  Tbe 
record  does  not  show  that  the  territory  em- 
braced in  the  proi>08ed  stock  law  district  un- 
der ccmslderatlon  is  one  or' more  townships, 
or  a  part  of  two  or  more  townships,  or  less 
than  36  square  miles,  or  that  it  is  a  part 
or  parts  of  the  county  separated  by  natural 
boundaries.  All  these  facta  are  jurisdiction- 
al, and  must  affirmatively  appear  of  record 
before  an  act  of  the  board  of  supervisors  Is 
valid.  Garner  v.  Webster  County,  79  Miss. 
D65.  81  South.  210.  In  the  exercise  of  tbe 
statutory  power  conferred  on  the  board  of 
supervisors  to  establish  stodt  law  districts 
the  board  is  a  court  of  limited  and  apeciil 
Jurisdiction,  and  the  judgments  of  such  court 
are  not,  in  and  of  themselves,  evidence  of  tbe 
right  of  jurisdiction,  nor  of  Its  lawful  ex- 
ercise; but  every  Jurisdictional  fact  must 
be  shown  on  the  face  of  the  record.  Bolfvar 
County  v.  Coleman  et  al.,  71  Miss.  832,  15 
South.  107;  Lester  v.  MlUer,  76  Miss.  309, 
24  South.  193. 

[2]  Under  the  statute,  in  order  for  the 
board  of  supervisors  to  pass  a  valid  order 
putting  In  force  the  stodc  law,  their  records 
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must  show  auirmatlvelr  that  the  territory, 
being  less  than  a  whole  county,  Includes  one 
or  more  townships,  or  a  part  of  two  or  more 
townstilps  not  less  than  36  square  miles,  or  a 
part  or  parts  of  the  connty  separated  by 
natural  boondaries.  The  circuit  court  cannot 
take  judicial  notice  of  the  boundary  lines  of 
snpervlBor's  districts.  Elzey  t.  State,  70 
South.  679.  The  record  In  this  case  does  not 
show,  as  it  must,  that  the  statutory  require- 
ments were  complied  with.  This  case  is 
therefore  reversed,  and  Judgment  here  for 
petitioners. 
Beversed,  and  Judgment  here. 


WHEELER  T.  LAUREIi  BOTTUNG 
WORKS.   (No,  17892.) 
(Supreme  Court  of  Missisaippl,  Division  B. 
May  15.  1916.) 

1.  Neougkncb  «s»134(1)— Bvidbnot-^otfi- 

CIXNCT. 

Evidence  Aeltf  tniofflcient  to  show  n^Hgence 
nl  a  botding  company  in  bottling  liquid  and 
Boppiying  it  to  plaintiff,  who  was  injured  by 
explosion  of  a  bottle  when  removing  it  from  the 
ice  chest,  where  it  left  the  cause  of  the  explo- 
sion to  speculatioD,  merely  suggesting  that 
some  bottles  were  defective,  but  failing  to  iden- 
tify the  one  which  exploded. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  |  267;  Dec.  Dig.  fi=>134(l)!] 

2.  Neoligsnck  ^=>27  —  Ddi^es  —  BoTTuno 

LXQITXDB. 

^nie  manufacturer  or  vendor  must  take  rea- 
sonable precaution  that  receptacles  are  sufficient 
for  the  purpose  for  which  they  are  used. 

[Ed.  Note.— For  otHer  cases,  see  Negligence, 
Cent  Dig.  f  26 ;  Dec.  Dig.  «=^27.] 

3.  Nbolio^ncb  <8='27,  121(3)— Evidence— Res 
Ipsa  Loqurros. 

The  doctrine  of  res  ipsa  loquitur  does  not 
apply  where  a  bottle  of  Coca-Cola  exploded 
when  the  vendee  was  removin;;  it  from  the  ice 
chest  but  such  was  an  unforeseen  acddent,  for 
whi<ut  there  was  no  HabiUty. 

[Ed.  Note.— For  other  cases,  soe  Negligence, 
Cent.  Dig.  H  25.  218;  Dec.  Dig.  «s>27,  m(3)  J 

4.  Nkozjgxnok  4s9l84<l)— Bvidenos— Sum- 

CIENCT. 

Evidence  that  oae  bottle  exploded  is  insuf- 
ficient of  itseU  to  charge  the  bottling  compa- 
ny with  ccHiducting  its  business  in  an  unusual 
or  unsafe  way,  or  using  unsafe  appliances. 

[E!d.  Note.— For  other  esses,  see  Nedigence, 
Cent  Dig.  |  207;  Dec  IKg.  «9l34(D^ 

Appeal  from  Olrcait  Courts  Jones  County ; 
J.  U.  Arnold,  Judga 

Action  by  John  S.  Wheeler  against  the 
lanrd.  Bottling  Works.  From  a  Judgment 
on  (peremptory  instruction  for  defendant, 
plaintiff  appeals.  Affirmed. 

B.  A.  Boutwell  and  Pacli  &  Collins,  all  of 
Laurel,  for  appellant  Deavours  &  Hllbun 
and  Shannon  A  Schanber,  all  ot  Laurel,  for 
appellee. 

STEVENS,  J.  Appellant  Institnted  this 
action  against  ap[>ellee  to  recover  damages 
alleged  to  have  been  sustained  for  the  loss 
of  one  of  plalntlfTa  eyes.  Mr,  Wheeler,  the 


appellant,  was  the  owner  of  a  restaurant  In 
the  city  of  Laurel,  Miss.,  and  at  bis  restau* 
rant,  among  other  things,  he  sold  soft  drinks, 
including  bottled  Coca-Cola,  which  was  man- 
ufactured, bottled,  and  sold  by  appellee.  Be 
kept  the  bottled  drinks  In  an  ordinary  Ice 
box,  the  top  or  lid  of  which  opened  upwards 
and  worked  or  hung  upcm  hinges  at  the  bade 
ot  the  box.  It  appears  that  appellant  kept 
his  restaurant  open  all  night,  and  some  time 
after  1  o'clock  in  the  ni^t  he  went  to  the 
ice  box  to  see  about  his  Ooca-Cola,  and,  on 
lifting  the  lid  of  the  box,  a  botUe  of  Coca- 
Cola  exploded,  projecting  a  small  piece  of 
glass  into  the  right  eye.  From  tb»  Injury 
thus  Inflicted  it  became  necessary  to  remove 
the  eyeball.  It  was  the  custom  of  i^tpd- 
lant  to  place  60  pounds  of  toe  in  the  bar, 
and  then  to  ata<^  about  tour  dozen  bottles 
of  Coca-Cola  iqton  and  around  this  loe.  The 
dedaratlon  Is  In  four  counts,  first  Is 
based  tipon  the  alleged  negligence  of  the  de- 
fendant In  overcharging  the  bottles  with  too 
mudb  carbonic  acid  gu;  the  second,  in 
using  defective  and  dangerous  bottles;  the 
third,  on  the  alleged  failure  of  the  defend- 
ant to  teat  or  inspect  the  bottles;  and  the 
fourOi,  upon  the  general  negligence  allied 
In  making  nee  of  defecttve  bottles,  knowing 
them  to  be  defective.  The  cause  proceeded 
to  a  trial,  and  at  the  close  ot  the  plaintlfTs 
testimony  the  court  sustained  the  motion  €l 
the  defendant  to  exclude  the  evidence  and 
to  grant  the  defendant  a  peremirto^  instrno- 
tion. 

The  evidence  shows  that  the  bottle  of 
Coca-Cola  that  caused  tb&  injury  was  bot- 
tled by  appellee  at  its  regular  botUing  works 
in  the  city  of  LanreL  It  Is  further  shown 
that  appellee  made  use  of  two  kinds  of  bot^ 
ties,  one  what  Is  termed  a  "light-colored" 
and  the  other  a  blue  bottle.  One  witness, 
a  discharged  employ^  of  appellee,  testifies 
that  many  of  the  light-colored  bottles  were 
defective.  The  substance  of  the  testimony 
of  this  witness  is'  that  these  bottles  were 
thinner  than  the  blue  bottles;  that  many  of 
them  had  thin  places  in  them ;  that  the  com- 
pany would  sell  to  the  retail  trade  in  cases 
of  24  bottles  each,  making  delivery  by  means 
of  a  truck  or  conveyance  owned  and  operat- 
ed by  appellee ;  that  In  hauling  the  .bottles 
fbr  delivery  they  would  frequently  burst  In 
the  case,  and  that  customers  frequently  re- 
quired tbe  agent  of  appellee  to  make  good 
certain  bottles  which  would  be  found  to  be 
broken  when  taken  out  of  the  case  In  the 
usual  course  of  the  customer's  business. 
This  witness,  TiUis  Walters,  had  driven  for 
some  months  the  delivery  wagon  of  appellee, 
loading  the  wagon  In  the  morning  and  re- 
turning some  time  that  day  either  for  a 
new  load  or  to  leave  the  conveyance  at  the 
plant  of  appellee  during  the  night  In  mak- 
ing his  reports  he  would  account  for  the  bot- 
tles charged  to  him  when  he  would  start  out 
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with  a  load,  and  wHnetimes  he  would  be  al- 
lowed credit  for  broken  bottles.  The  witness 
furthermore  testifies  that  he  himself  had  no 
practical  experience  in  bottling  Coca-Cola, 
but  that  he  underBtood  that  the  pressure  put 
upon  the  bottles  when  filled  was  supposed  to 
be  about  60  pounds.  He  further  says  that 
sometimes  the  pressure  would  crush  a  bot- 
tle In  the  process  of  filling.  The  witness  fur- 
ther testifies  that  he  commented  upon  the 
frequent  breaking  of  the  light-colored  bottles 
in  a.  conversation  with  a  Mr.  Richards,  the 
manager  and  bookkeeper.  The  evidence  of 
this  witness  that  appellee  was  supposed  to 
use  60  pounds'  pressure  in  the  process  of 
bottling  was  the  only  testimony  as  to  how 
much  pressure  was  in  fact  put  on  the  bot- 
tles, and  witness  further  indicates  that,  so 
far  as  he  knew,  there  was  no  one  desig- 
nated by  appellee  to  test  the  bottles.  Wit- 
ness on  cross-examination  admits  that  If  a 
bottle  Is  defective  It  will  generally  crush  In 
the  proc^  of  attempting  to  fill  It  There 
were  only  three  witnesses  Introduced  for  the 
plaintiff,  Mr.  Walters,  the  former  driver  of 
appellee's  wa^on,  a  Mr.  Deloney,  an  em- 
ploye of  appellant,  and  the  appellant  him- 
self. There  is  no  proof,  of  course,  as  to 
which  particular  bottle  exploded,  and  there 
Is  no  testimony  showing  exactly  what  caus- 
ed the  explosion.  There  Is  no  proof  that 
appellee  did  not  make  use  of  the  usual  and 
ordinary  method  of  bottling  Coca-Cola. 

[1]  The  question  for  decision,  therefore,  is 
whether  negligence  on  the  part  of  appellee 
la  shown  or  proved.  There  are  very  few  re- 
ported cases  of  the  kind  now  under  review, 
and  no  previous  case  of  this  kind  by  our 
own  court  has  been  cited  by  couns^  for  ei- 
ther Bide.  A  case  very  similar  to  the  one  at 
bar  l8  that  of  Guinea  et  al.  v.  Campbell,  22 
Quebec  Official  Law  Beports  257»  In  which 
Judge  Archibald,  among  other  things,  says: 

"Tt  is  proved  that  glass  U  not  a  substance 
that  becomes  weakened  by  use,  nnlesa  from  the 
uppIicatioQ  of  some  physical  force  it  is  cracked. 
If  it  were  cracked  at  the  time  of  filling,  the 
proof  shows  that  it  wonld  explode  in  that  opera- 
tion, and  so  if  the  crack  occurred  at  any  time 
when  the  pressure  existed  within,  it  would  im- 
mediately explode.  I  am  driven  to  the  conclu- 
sion tliat  when  the  bottle  in  question  was  placed 
in  her  refrigerator  by  the  plaintiff.  It  was  sound 
and  strong  enough  to  support  the  pressure  of  the 
Uquid.  What  then  could  have  caused  the  ex- 
plosion? The  forces  of  nature  as  to  the  con- 
tractions and  expansion  of  bodies  by  chature  of 
temperature  are  practically  Irredsable.  Thus 
most  of  us  have  seen  vessels  hurst,  stonework 
thrown  out  of  place,  etc.,  by  the  expansion  that 
takes  place  In  the  conversion  of  water  into  ice. 
So  we  have  seen  glass  vessels  broken  by  potting 
hot  water  within  them,  and  in  this  case  the 
thicker  the  elass  the  more  likely  the  breakage. 
The  cause  of  this  phenomenon  is  that  glass  is 
in  a  high  degree  un^astic.  When  hot  water  Is 
put  into  a  tumbler  it  quickly  raises  the  tem- 
perature of  that  portion  of  the  glass  with  which 
it  is  in  contact  and  causes  expansion,  while  the 
outer  surface  of  the  tumbler  rmnains  unaffect- 
ed. If  the  expansion  of  the  inner  surface  pro- 
ceeds beyond  the  degree  of  elasticity,  breakage 
.must  occur.  Where  the  glass  is  thin,  dianjies  of 
tMuperatorSi  eithar  from  within  or  withoot, 


(Mist. 

pervade  almost  Immediately  the  whole  mbstance 
of  the  glass,  and  thus  breakages  from  that  came 

are  much  rarer.  In  the  present  case  the  proof 
shows  that  the  bottle  in  question  was  placed  in 
the  refrigerator  immediately  under  the  ice  box, 
which  was  very  coplons^  supplied  with  ice.  It 
may  easily  he  assumed  that  the  bottle  was  at  a 
low  pressure.  On  the  other  hand,  the  day  wns 
warm,  and  when  the  refrigerator  door  was  open- 
ed, air  of  a  much  higher  temperature  would 
come  in  contact  with  the  bottles,  and  would 
raise  the  temperature  of  the  outer  surface  of 
the  glass,  while  the  inside  was  kept  cold  by  the 
Uquid  within,  and  the  law  of  nature  above  re- 
ferred to  had  its  effect  •  *  'It  [the  law]  rec- 
ognizes facts  as  being  caused  by  inevitable  ac- 
cident, and  it  relieves  from  re^nsibility  wncn 
such  has  been  the  case.  •  *  •  In  conse- 
quence, I  am  of  the  opinion  that  the  accident,  if 
not  due  to  the  Imprudence  of  the  plaintiS  in 
cooling  the  bottle  too  much  and  then  exposing 
it  to  a  current  of  warm  air,  was  due  to  an  in- 
evitable accident  for  which  defendant  is  not  lia- 
ble." 

[2]  We  think  the  case  from  which  we  have 
so  freely  quoted  Is  a  well-reasoned  case,  and 
one  that  announces  a  spund  principle.  While 
there  are  general  statements  by  the  witness 
Walters  that  the  light-colored  bottles  used 
by  appellee  were  defective,  yet  an  analysis 
of  the  entire  deposition  of  this  witness  con- 
vinces us  that  the  defect  npon  which  the 
witness  lays  so  much  emphasis  was  the  thin- 
ness of  the  bottle  that  would  cause  It  to 
break  In  transportatloa  The  plaintUf,  there- 
fore, in  attempting  to  reach  the  Jury  with 
his  case  Is  comi>eIled  almost  altogether  to 
rely  on  the  doctrine  of  res  Ipsa  loquitur. 
Just  what  caused  the  explosion  in  the  instant 
case  is  a  matter  largely  of  speculation.  The 
bottles  were  piled  on  and  around  the  large 
cake  of  ice,  and  it  is  possible  that  when 
plaintiff  raised  the  lid  of  the  lc&  box,  thii 
slight  Jar  might  have  caused  the  bottles  on 
the  melting  ice  to  slip  or  readjust  themselves. 
It  may  be  that  the  Inrush  of  the  warm  air 
of  a  June  night  might  have  caused  a  rapid 
expansion  of  the  glass.  If  the  glass  of  the 
particular  bottle  was  a  thin  glass,  whldi 
the  witness  Walters  complains  of  breaking 
so  easily,  then,  as  suggested  by  Judge  Archi- 
bald, such  bottle  would  have  more  likely  ac- 
commodated itself  to  the  rapid  process  of 
expansion  thap  would  a  thicker  glass.  It 
has  been  expressly  held  by  the  courts  to  be 
common  knowledge  that  bottles  ccmtainlog 
seltzer  or  vlchy  water  or  <3iampagne  or  gin- 
ger ale  or  cider  sometlmee  explode,  and  that 
it  does  not  necessarily  follow  from  the  act 
of  e^08l<»i  itself  that  the  vender  la  liable. 
The  true  rule  seema  to  be  that  the  sutnn- 
factnrer  or  vender  must  take  reasonable  pre- 
caution that  the  receptacles  are  snffident 
for  the  pnrpoae  for  which  tlier  are  used. 
This  is  not  a  case  where  hii^ily  explosive, 
dangerous  or  noxlons  products  are  sold  to  a 
vendee  without  notice  of  the  natnro  or  qual- 
ity of  the  product  sold.  In  Qie  case  of  OUis- 
er  V.  SeiU  et  aL,  8S  Misc.  Bep.  3)41,  H  N.  1- 
Sapp.  Mz,  Involving  the  esplosion  of  a  alpboa 
of  seltzer  water,  the  court  says: 

"It  is  common  knowledge  that  bottles  contain- 
ing seltxer  or  vIchy  water  or  champagne  or  gut* 
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ger  al«,  or  cider  will  sometimes  explode,  and 
that  barrels  contajnin?  cider  may  explode. 
Bat  it  does  not  necesBari^  follow  tliat  tbe  ven- 
der of  these  commodities  id  such  bottles  or  bar- 
rels ia  liable  for  the  explosion,  in  the  abseDce 
of  miscondnct  on  Ms  port,  which  miacondact 
most  Iw  aiBnnatively  prored.'* 

The  only  case  that  appears  to  support  tbe 
contention  of  appellant  is  that  of  Payne  t. 
Rome  Coco-Cola  Bottling  Company,  10  Oa. 
App.  762.  73  &  E.  1087.  bat  it  Is  to  be  ob- 
serred  tbjat  the  conrtt  in  condndlng  tbe  opin- 
ion in  that  case,  does  not  decide  whether  tbe 
mere  explosion  itself  would  be  sufficient  On 
this  iwlnt  the  opinion  says: 

"As  to  whether  an  inference  of  negligence 
would  arise  against  the  mannfactnrera  upon 
mere  proof  of  the  explosion,  without  more,  we 
express  no  opinion." 

•  [S]  We  do  not  think  the  doctrine  of  res 
ipsa  loquitur  applies  In  this  case.  The  bot- 
tle at  the  time  of  the  injury  was  not  under 
the  control  or  management  of  the  manufac- 
turer. The  unfortunate  occurrence  appears 
to  be  one  .of  those  unforeseen  accidents  for 
which  appellee  under  the  facts  of  this  case 
should  not  be  held  liable. 

[4]  The  proof  Is  not  satisfying  that  appel- 
lee made  use  of  bottles  that  were  too  weak 
to  stand  tbe  pressure  put  upon  them  in  the 
ordinary  process  of  bottling,  and  this  one 
Instance  of  a  bottle  bursting  under  the  dr^ 
cumstances  disclosed  by  this  record  is,  In 
itself,  not  sunlcient  to  charge  appellee  with 
conducting  its  business  in  an  unusual  or 
unsafe  fashion  or  making  use  of  unsafe  ap- 
pliances. There  Is  too  much  conjecture 
about  the  whole  case  to  upset  the  ruling  of 
Oie  trial  court  In  granting  the  peremptory 
Instruction. 
Affirmed. 


IHNWIDDIB  V.  GLASS  et  al.    (No.  17872.) 
(Supreme  Coort-  of  Mississippi,  Division  B. 
May  15,  1916.) 

1.  Pabtnbbsuip  «»165— Liabiltty  or  Part- 

KEB8. 

The  liability  of  partners  is  joint  and  ser* 

ersL 

[Ed.  Note.— For  other  cases,  see  Partnersbip, 
Dec  Dig. 

2.  AlTACHiaRT  ^»12— NONBBBIDIIfT— BqUl- 
TT. 

tTnder  Code  1906,  (  536,  proTidinv  that 
the  chancery  court  shaU  have  jurisdiction  of 
■ttachmcnt  suits  based  upon,  any  indebtedness, 
vhether  le^al  or  equitable,  against  any  nonresi' 
dent,  the  chancery  court,  on  a  biU  against  a  non- 
readent  partner  to  enforce  Ms  IndiTidual  lia- 
bility for  a  debt,  had  Jurisdiction  to  issue  an 
sttechment  against  Mb  Individual  real  estate  in 
Mississippi. 

[Ed.  Note. — For  other  eases,  see  Attachment, 
CeoL  Dig.  H  38,  8»;  Dec,  Dig.  «=>12.1 

S.  Attachuxnt  «=>2  —  Chakoebt  Jurisdic- 
tion—Constitotionaijtt  ot  Statute, 
Such  provision,  wbidi,  as  interpreted  by 
tlie  courts  to  give  a  cumulative  remedy  and  a 
concurrent  Jurisdiction  to  chancery,  was  a  part 
of  the  equity  jurisprudence  of  the  state  when 


the  Constitution  of  1890  defined  the  jorisdic- 
tion  to  be  exercised  by  the  chancery  court,  and 
by  section  159.  subd.  "f,"  expressly  vested  it 
with  full  jurisdiction  in  "all  eases  of  which  the 
state  court  bad  jprisdiction  under  the  laws  m 
force  when  this  Constitution  Is  put  into  opera- 
tion," is  constitutional. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  IS  6-7;  Dec.  Dig.  «=92.] 

AivQBl  from  Chancery  Court,  Quitman 
County;  J.  A.  May,  Chancellor. 

Bill  by  H.  D.  Glass  and  another  against 
Robert  Dinwiddle,  with  attadiment  in  chan- 
cery. Demurrer  OTermled,  and  defendant 
appeals.  Affirmed. 

W.  M.  Donaldson,  of  Harks,  for  appellant. 

STEVENS,  J.  This  Is  an  attachment  In 
chancery,  Instituted  by  appellees  as  eomplaln- 
auts  in  the  court  below  against  appetiaot,  a 
nonresident  of  the  state,  whose  domicile  and 
post  office  address  Is  Louisviile,  Ky.  The  bill 
properly  charges  and  sets  out  an  indebtedness 
due  complainants  by  tbe  Dinwiddle  Stave 
Company,  a  partnership  composed  of  Rob- 
ert Dinwiddle,  the  defendant,  and  appellant 
here,  and  his  partner,  C.  S.  Crawford.  The 
bill  charges  that  the  defendant  is  the  owner 
of  certain  real  estate  in  the  town  of  Marks, 
Quitman  county,  Bliss.,  particularly  describ- 
ed In  the  bill,  the  prayer  of  which  is  for  an 
attachment  In  accordance  with  the  provisions 
of  section  636,  Code  of  1006.  The  attach- 
ment was  properly  levied,  and  the  defradant 
was  personally  served  with  process,  and  in 
response  to  tbe  summons  he  appeared  and 
interposed  a  demurrer,  the  substance  of 
which  Is  the  averment  that  equity  has  no  ju- 
risdiction; that  the  remedy  at  law  is  full, 
adequate,  and  complete;  that  the  nonresi- 
dent partner  cannot  be  attached  in  chancery 
when  the  partnership  business  Is  conducted 
In  Mississippi  and  one  of  the  partners  Is  a 
resident  of  this  state;  and  that  the  statute 
in  question  (section  630.  Code  of  1906)  Is  un- 
constitutional, In  that  it  attempts  to  confer 
a  statutory  Jurisdiction  In  excess  of  the  ju- 
risdiction conferred  on  chancery  courts  by 
the  Constitution.  The  demurrer  was  over^ 
ruled,  but  an  appeal  was  granted  to  settle 
the  principles  of  the  case. 

[1,2]  The  remedy  Invoked  in  this  case  Is 
purely  statutory.  Complainants  have  brought 
themselves  within  the  terms  of  the  statute. 
This  is  neither  an  action  against  the  part- 
ners jointly  nor  one  against  the  partnership 
property.  The  liability  of  partners  is  joint 
and  several,  and  the  theory  of  the  bill  is  that 
appellant,  a  nonresident  partner,  Is  Individ- 
ually liable  to  the  complainants  for  the  debt 
here  sued  for.  Complainants  seek  a  person- 
al decree  against  blm  alone,  and  an  attach- 
ment against  his  Individual  estate.  There  is 
nothing  in  the  statute  denying  to  complain- 
ants the  right  to  maintain  a  suit  of  this 
character.  The  proceeding  Is  manifestly  dif- 
ferent from  attachments  at  law.  and  the 
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statute  construed  1^  onr  court  In  Barney  & 
Hines  T.  liunber  Co.,  95  Miss.  118,  48  South. 
232.  Section  536  of  tbe  Code,  authorizing 
thla  attachment  In  chancery,  expressly  gtres 
this  remedy  to  creditors  when  the  debtor  Is 
"nonresident,  absent  or  absc(mdlng,"  and  has 
lands  and  tenements  within  this  state  that 
can  be  readied  attachment.  The  case  Is 
therefore  different  from  that  of  Barney  & 
Hines  T.  Lumber  Co.,  sni^ 

[I]  The  consUtntlonallly  of  the  atatnte 
cannot  now  be  doubted  or  questioned.  While 
the  t^ms  of  the  statute  Uare  been  from  time 
to  time  broadened  In  the  process  of  re-enact- 
ment, basis  of  the  Jurttidtctl<»i  here  con- 
ferred has  been  a  part  of  the  statutory  law 
of  our  state  from  Its  earliest  time,  and.  at 
the  time  of  the  adoption  of  our  present  Oon- 
stitutlon,  was  a  well-recosnlsed  part  of  equi- 
ty juxiadlctton.  There  la  no  brief  on  file  by 
couna^  for  appellee,  and  we  Qierefore  do  not 
hare  tlie  ben^t  of  titelr  citations  (ff  views, 
or  Qie  Tiews  of  the  learned  chancellor  who 
rcudered  the  decree  complained  of.  It  is 
stated,  Itowerer,  by  Hi.  Justloe  Clayton,  In 
Freeman  v.  Oulon  et  aL,  11  Smedea  &  M. 
S8,  that  tbe  early  statute  whldi  cwtalns  the 
material  provialona  of  the  preeent  statute  "la 
copied  precisely  fran  one  whldi  has  been  In 
force  In  Virginia  for  many  years,  and  the 
Jurisdiction  aeems  to  have  been  enrelsed 
tliere,  without  reference  to  the  residence  of 
tlie  oom^alnants,"  and  that  "as  early  as  1807 
a  statute  was  In  force  regulating  tbe  mode  of 
proceeding  in  equity  against  absmt  defend- 
ants," but  ffioly  in  cases  at  that  time  in  which 
eqnl^  had  ordinal  Jurisdiction.  It  is  far- 
ther stated  in  this  opinion  that  in  1822  the 
presrat  statute  was  passed,  commenting  on 
which  the  opinion  further  obgerres: 

"It  is  needless  to  conjecture  what  induced  the 
Legislature  thus  to  enlarge  the  jurlBdiction  of 
equity.  Tbe  statute  in  regard  to  attachments 
at  law  had  been  io  force  for  years,  and  experi- 
ence might  have  shown  defects  which  are  now 
-  concealed.  Cedctain  points,  however,  appear 
manifest  The  property  which  is  proceeded 
against  may  be  clothed  with  trusts  or  covered 
with  frauds,  in  a  manner  which  may  make  the 
remedy  more  ample  in  chancery  titian  at  law. 
Tbe  rights,  too,  of  the  parties  may  be  more  care- 
fully guarded.  *  *  *  These  reasons  might 
have  induced  it  to  give  a  cumulative  remedy, 
and  to  create  a  roncurrent  jurisdiction  in  this 
respect  in  chancery.  *  «  •  There  is  no  ob- 
jection to  tlus  view,  growing  out  of  the  Con- 
stitution, because  that  instrument,  in  establish- 
ing 'a  superior  court  of  chancery,  with  full  ju- 
risdicdon  In  all  matters  of  equity,'  had  refer- 
ence to  the  system  of  equity  then  in  force  in 
this  state,  as  derived  from  the  English  system, 
and  modified  by  our  legislation." 

And  In  Statham  et  al.  t.  New  York  Life 
Ins.  Go.  et  al.,  45  Miss.  581,  7  Am.  Rep.  737. 
our  court.  In  answer  to  the  jurisdictional 
question  there  raised,  said: 

"This  is  the  renewal  of  a  controversy  which 
,  prevailed  in  the  High  Court  of  Krrors  and  Ap- 
'  peals  for  several  years,  whether  the  complainant 
(in  such  a  case  as  this)  must  not  show  in  his 
Ull  a  distinct  ground  of  equity,  in  addition  to 
tbe  fact  that  bis  debtor  is  absent  from,  or  a 


nonresident  of,  the  state,  and  that  tbe  home  'de- 
fendant has  effects  belonging  to  or  a  debt  doe 
to  him.'  that  the  'abBcondlng*  or  nonrendoit 
debtor  baa  lands  or  tenements  in  this  state. 
Which  view  o(  the  subject  ooght  to  have  pre- 
vailed, as  an  original  proposition,  was  not  con- 
sidered by  this  court  an  open  questitui  in 
Scruggs  et  al  V.  Blair  (decided  October  term. 
1870)  44  Miss.  406;  but  it  readhered  to  what 
was  laid  down  in  Trotter  v.  White,  10  Smedes 
&  M.  612,  accenting  as  the  doctrine  irtiich  had 
been  establishea  'that  tbe  baans  of  tbe  Jorisdic- 
tion  is  purely  statutory,  and  depends  on  the 
condition  of  facts,  stated  in  the  statute.* " 

See,  also,  Wallace  v.  Lacas,  42  South.  607. 

The  statute,  therefore,  as  interpreted  by 
our  court,  was  a  part  of  the  jurisprudence  of 
the  state  when  the  framers  of  the  present 
Constitution  defined  tlie  jurisdiction  to  be 
exercised  by  the  chancery  court,  and  Instead 
of  undertaking  to  limit  the  jurisdiction  which 
the  courts  had  expressly  declared  to  be  con- 
ferred by  tbe  statute.  It  Is  to  be  observed 
that  section  159,  subd. expressly  declares 
the  chancery  court  to  have  full  jurisdiction 
in  "all  cases  of  wfaldi  the  said  court  had  jn- 
rlsdlctlon  under  the  laws  in  force  when  this 
constitution  Is  put  in  operation."  There  can 
be  no  question,  therefore,  about  the  consti- 
tutionality ot  the  act  in  question. 

This  disposes  of  the  points  argued  by  coun- 
sel for  appellant,  and  It  follows  that  In  onr 
judgment  the  decree  of  the  court  below 
should  be  affirmed,  and  the  cause  remanded, 
wfth  directions  to  the  defendant  to  answer 
within  30  days  after  receipt  of  mandate  tiy 
the  clerk  of  tbe  court  below. 

Aifirmed. 


JETNA  INS.  CO.  V.  OOWAN,  Coonty  Tnsto- 

urer.    (No.  17801.) 
(Supreme  Court  of  Mississippi,   Division  B. 
May  15,  1816.) 

1.  Pleading  9=>131— Gonixssioh  ako  Avoid- 
ance— iNBtJaAITCE. 

Where  the  petition  alleged  total  destruction 
of  an  insured  building,  a  plea  in  abatement  that 
there  was  only  a  partial  loss  on  su^  buildiuK, 
and  that  an  adjustment  and  appraisal  had  not 
been  had,  is  a  sufficient  plea  in  confesidai  and 
avoidance 

[Ed.  Note.~-For  crther  cases,  see  needing, 
Cent.  Dig.  H  277, 278;  Dee.  Dig.  «»181.1 

2.  Insubancb  <»576(1)— Riobts  or  Pabties 

— ABBITBATION— WaIVBB, 

Where  tbe  insurer,  under  a  itolicy  coatain- 
ing  a  loss  paya'ble  dause  In  favor  of  ue  county 
treasurer,  attempted  to  arUtrato  the  loss  as  per- 
mitted by  the  policy,  but  failed  to  include  tbs 
treasurer  in  suoi  arbitration,  the  insnrer  did  not 
waive  its  right  to  an  arbitration  with  the  tress- 
urer. 

[Ekl.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  |  1436;  Dee  Dig.  «s»576a).l 

3.  Insubaitcb  ^»581— Rights  or  Pabties- 
Loss  Payable  Olauus  —  Bmcr  —  Imd>- 

PENDENT  CONTBACT. 

A  loss  payable  clause  in  a  policy  of  fire  in- 
surance, to  the  effect  that  "any  loss  proved  due 
the  assured  shall  be  held  payable  to  tbe  county 
treasurer,  as  his  interest  may  appear,"  does  not 
create  a  new  contract  with  the  treasorer,  inde- 
pendent of  the  liability  to  the  assnred,  though 
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by  Cod«  1006,  f  2S96,  certain  iftowMons  pecul- 
iar to  the  mortCBxee  are  written  into  every  In- 
snrance  contract  by  operation  of  law. 

(Ed.  Note.— I\)r  other  cases,  see  Insurance, 
Gent.  Dig.  H  1444-1447;  Dec.  Dlff.  «S9S81.] 

An>eBl  from  Glrcalt  Goart,  Jackson  Cotui' 
ty;  J.  I.  Bnllcneer,  Jndge. 

A<!tlon  by  B.  W.  Oowan,  Treasarer  of  Jack- 
son OountT,  against  the  Xta&  Insnranoe 
C<»npany.  From  a  jodgment  for  plaintiff  im 
peremptory  Instmction,  on  sustaining  bis  de- 
murrers to  defendant's  pleas,  defendant  ap- 
peals.    Reversed  and  remanded. 

This  is  a  salt  brought  by  R.  W.  Cowan, 
treasurer  of  Jackson  county,  Miss.,  on  a  ik>1- 
icy  issued  by  tbe  ^tna  Insurance  Company 
to  Mrs.  J.  M.  Pelbam,  Insuring  a  certain 
dwelling  house  In  Pascagoula,  Miss.,  for 
500,  and  insuring  certain  household  furniture 
in  tbe  same  policy  for  $500,  the  total  amount 
of  the  policy  being  for  $3,000.  In  this  policy 
was  a  loss  payable  clause,  which  provided 
that: 

"Any  loss  or  damage  that  may  be  ascertained 
and  proven  to  be  due  the  assured  under  this  pol- 
icy shall  be  held  payable  to  tbe  treasurer  of 
Jackson  county,  Mississippi,  as  his  interest  may 
appear.  Understood  that  loss  payable  clause  ap- 
plies to  first  item  of  this  policy  for  f^SOO  on 
building  and  not  on  the  second  item  ox  hoose- 
hold  fnmitnre." 

On  the  2Sd  day  of  March,  1914,  a  fire  oc- 
caned  which  totally  destroyed  the  household 
fnmltuTe,  and.  according  to  appellee's  version 
of  the  case,  also  totally  destroyed  the  build- 
ing insured,  bnt  according  to  the  appellant's 
version  the  destmctlon  of  tbe  traildlng  was 
only  partial.  There  was  a  disagreement  be- 
tween the  parties  as  to  the  extent  <a  tbe 
damage  done  tbe  bnlldlng,  and  an  appraise- 
ment was  donanded  nnder  tbe  provMons  cit 
the  policy  sued  on,  ime  appraiser  bavii^  been 
appointed  t^^  Mrs.  Pelbam,  the  bolder  of  tbe 
policy,  and  another  ai^ralser  tbe  insur- 
ance company,  and  an  nmpire  was  selected 
by  the  two;  and  when  the  appraisers  met 
the  amount  of  damage  to  the  buUdlng  insur- 
ed  nnder  tbe  policy  saed  on  was  flxed  at  the 
som  of  ^029.88.  The  treasurer  oX  Jadcson 
oonnty,  who  was  payee  in  the  loss  payable 
dause,  was  not  a  party  to  this  apiwalsement 
Tbe  Insurance  company  tendered  the  amount 
ot  said  award  $2,029.33  to  bbu,  bnt  the  tender 
was  refosed.  After  this  traider  wag  refused 
the  Insurance  company,  on  tbe  17th  day  of 
June,  1914,  demanded  of  Cowan,  treasurer, 
another  appraisement  as  to  the  damage  done 
to  the  building,  qpon  tbe  theory  that  tbe  loss 
to  the  building  was  a  partial  loss,  and  that 
.  under  tbe  terms  ot  the  poll^  it  was  entitled 
to  an  appraisment  of  tbe  damage  dwe.  The 
eoonty  treasarer,  however,  refused  to  appoint 
an  appraiser,  claimed  a  total  loss,  and  on 
tbe  SOth  day  of  June,  1914,  filed  his  suit  in 
the  circuit  court  of  JadiBon  counfy  for  tbe 
full  amount  of  the  $2,600  item  of  tbe  policy, 
and  alleged  in  his  dedaration  that  the  de- 
struction of  tbe  building  was  complete,  and 
that  tbe  loss  was  a  total  loss,  and  that  be 


was  entitled  to  the  entire  amount  for  wUl<* 
tbe  bnildlng  was  Insured.  To  this  declara- 
tion the  defendant  filed  a  plea  bi  abatement, 
setting  out  that  the  loss  to  tbe  bnlldlng  was 
only  a  partial  loss,  and  that  under  the  terms 
of  tbe  policy  sued  on  that  tbe  defiendairi;  was 
entiUed  to  an  appraisement  In  the  mannor 
provided  In  tbe  policy  btfore  a  suit  conld  be 
bnm^t,  and  that  tbe  salt  was  begun  pre- 
maturely by  reason  of  the  tact  that  the  plain- 
tiff bad  refused  to  aabmit  to  an  Apptaiaa- 
ment  Tbe  above  plea  was  demurred  to  by 
the  plaintifr  up<m  12  grounds,  and  we  set  oat 
tbose  argued  and  relied  upon  by  the  idalntlfr 
as  follows: 

"Elrst  The  averment  in  said  plea  that  'there 
was  onlv  a  partial  loss  on  the  property  insured 
under  tne  policy  sued  on,'  wbile  not  a  direct 
and  positive  dei^al  of  the  allegatiim  in  the  dec- 
laration that  said  property  was  destroyed  by 
tbe  said  fire.  Is  in  conmct  therewith,  and  there- 
fore said  plea  is  defective  and  insumcieDL" 

"Third.  It  is  shown  on  the  face  of  said  plea 
tbat  defendant,  with  knowledge  of  the  interest  of 
plaintiff  in  the  said  subject-matter  of  insurance, 
elected  to,  and  did,  ignore  plaintiff  and  enter 
into  said  arbitration  proceedins  with  the  said 
Mrs.  J.  M.  Pelham  alone,  and  that  said  alleged 
arbitration  failed  through  no  fault  of  plaintiff, 
whereby  the  defendant  waived  its  pretended 
right  to  require  the  plaintiff  to  enter  into  an 
appraisement  and  arbitration,  as  to  the  extent 
of  tiie  said  loss,  or  damage. 

"SVnirth.  It  is  shown  on  the  face  of  said  plea 
that  the  d^and  of  defendant  upon  plaintifE  for 
appraisement  and  arbitration  was  subsequent 
to  tbat  entered  into  by  and  between  defendant 
and  the  said  Mrs.  Pelbam,  and  was  attempted 
by  defendant  without  making  the  said  Mrs.  J. 
M.  Pelham  a  party  thereto,  and  tbat  such  at- 
tempted appraisement  and  arbitration  was  mere- 
ly for  the  purpose  of  ascertaining  the  extent  of 
said  loss  or  damage  to  said  property,  without 
admitting  defendant's  liabilily  for  loss  or  dam- 
age as  would  be  so  awarded,  but  reserving 
therefrom  the  question  of  the  liability  of  de- 
fendant, under  the  terms  of  said  policy,  for  sucb 
loss  or  dsmsge." 

"Twelfth.  It  is  shown  in  and  by  said  plea  that 
there  was,  by  means  of  the  insertion  in  said 
policy  of  said  loss  payable,  or  mortgagee  clause^ 
a  new  and  independent  contract,  in  no  way  de- 
pendent ufxm  me  original  polity  between  tlie 
owner  ana  the  Insurer  of  said  pn^Krty.  made 
between  the  plaintiff  and  the  defendant,  under 
which  the  plaintiff  is  entitled  to  recover  in  this 
suit  within  and  by  said  policy." 

The  court  sustained  the  demarrer  of  appel- 
lee to  appellant's  plea  In  abatement,  and 
granted  the  peremptory  Instructlcm  In  appel- 
lant's favor  for  the  entire  amount  sued  for, 
and  from  tbe  action  of  the  court  In  granting 
tbe  peremptory  Instruction  tbe  appellant  ai^ 
peals. 

McLaurin  &  Armlstead,  of  Ylcksbarg,  for 
appellant  W.  M.  Denny,  of  Fascagoola,  for 
appellee. 

POTTBB^  J.  (after  stating  the  facts  as 
above).  [1]  It  la  contended  by  the  appellee 
In  this  case  that  tbe  declaration  all^s  tbat 
the  loss  to  tbe  building  in  question  was  a 
total  loss,  and  therefore  tbe  matter  In  con- 
troversy was  not  subject  to  an  appraisement, 
as  the  defendant  company  was  liable  for  tbe 
full  amount  of  tbe  policy  as  to  tbe  item  In 
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question,  regardless  of  the  extent  of  the  loss 
under  section  2082  of  the  Code  of  1906  wUcb 

■provides: 

"Wbea  real  property  or  buildio^,  hotisehold 
or  kitchen  furniture,  insured  a^nin&t  loss  by  fire 
and  situated  within  this  state  are  totally  de- 
stroyed by  fire,  the  company  shall  not  be  per- 
mitted to  deny  tbat  the  property  insured  was 
Worth,  at  the  time  of  the  issuing  of  the  policy, 
tlic  foil  Talae  upon  which  the  insurance  was 
calculated." 

The  appellee  contends  that  the  plea  of  the 
defendant  does  not  deny  that  the  building  In 
question  was  destroyed  by  fire — 

"nnless  the  averment  in  the  plea  that  'there  was 
only  a  partial  loss  on  the  property  insured  un- 
der the  policy  sued  on'  could  be  constraed  as 
such  dental.  Neither  does  the  plea  admit  tbe 
truth  of  the  allegation  that  the  building  was  de- 
stroyed. The  object  of  tiie  pleading  is  to  put 
upon  the  record  altercations  of  the  parties  antil 
they  come  to  an  Issue  of  fact  or  law.  And  after 
tbe  declaration  tbe  pleading  must  be  either  a 
traverse  or  a  confession  and  aT<rfdance.'* 

[1]  Thia  plea  la  a  plea  in  confession  ana 
aroldance.  When  the  defttidant  sets  oat  In 
its  plea  tbat  the  loss  was  a  partial  loss,  it 
thereby  admits  tbat  a  loss  oocorred,  and  tbe 
tmty  question  now  to  detennlne  is  whether 
or  not  tiie  defendant's  plea  in  abatement 
would  be  a  defense  to  the  suit  in  question  if 
the  matters  set  out  therein  were  established 
by  a  preponderance  of  tbe  evldenoe.  In  so  fiur 
as  whether  or  not  there  was  a  total  loss,  or 
only  a  partial  loss,  the  issue  is  undoubtedly 
made  by  the  pleadings.  We  will  therefore 
construe  tbe  matters  set  out  In  defendant's 
plea  in  aT(ddance  of  plaintitrs  suit  In  the 
flrst  place  it  la  Insisted  that  the  right  ot  ap- 
misemoit  was  waived  by  the  appellee  In 
undertaking  an  appraisement  or  arbitration 
with  Mrs.  Pelham  by  Ignoring  or  not  making 
the  county  a  party  ttiereto.  The  only  result, 
howerer,  of  such  failure  on  the  part  of  the 
Insurance  company  to  make  the  county  a  par- 
ty would  be  to  make  the  arbitration  void  as 
to  the  county,  and  after  its  refusal  to  be 
bound  by  the  award  the  Insurance  company 
conceded  that  the  im^ralsement  was  void  in 
so  far  as  it  afCbcted  the  intwest  of  the  coon- 
tyi  and  offered  another  appraisement.  It 
seems  that  Mrs.  Pelham  was  satisfied  with  the 
award  in  so  far  as  she  was  conoemed ;  and. 
If  she  settled  wtth  the  company  on  the  orig- 
inal award  as  to  her  interests  in  the  policy, 
we  do  not  see  how  the  j^lntlfTs  Interests 
were  detrimentally  affected  thereby.  The 
original  award  was  Toid  as  to  the  county 
treasurer.  The  insurance  company  conceded 
this,  and  in  so  fi\r  as  tbe  county's  interests 
were  concerned,  the  parties  were  in  the  same 
position  that  they  would  hare  been  had  no 
approlsemfflit  been  made.  In  fttct,  as  to  the 
county,  there  has  been  no  appralsemwt 

[S]  The  main  contention  of  the  plaintiff  Is 
based  on  the  twelfth  ground  of  the  demurrer, 
and  Is  that  the  loss  payable  clause  constitutes 
a  new  and  lnd^>endent  contract  in  no  way 
depCTdent  upon  the  original  policy  between 
the  owner  and  the  insurer,  and  that  conse- 


quently the  plaintiff  was  not  bound  by  the 
appraisement  agreement  In  the  policy.  We 
do  not  think  this  contention  Is  sound. '  The 
mortgagee's  contract  and  his  rights  thereun- 
der are  the  same  as  the  rights  of  the  insured, 
except  as  modified  by  section  2596  of  the 
Code  of  1906  prescribing  a  form  of  mortgnge 
clause  to  be  written  In  all  policies,  and  pro- 
viding tiint  the  mortgagee  shall  not  be  sub- 
ject to  certain  forfeitures  therein  enumerated 
which  the  insured  is  subject  to.   The  provi- 
sions of  this  section  of  the  Code  are  written 
into  every  policy  containing  a  mortgage 
clause  by  operation  of  taw.   The  section  In 
question  automatically  writes  itself  Into  fbe 
insurance  contract.   Bacot  v.  Phoenix  Ins.  Co., 
96  MIsa  223,  50  South.  729,  25  L.  B.  A.  (N. 
S.)  1226,  Ann.  Cas.  i912B,  262.    This  the 
appellee  cont^ds  makes  a  new  and  inde* 
pendent  contract  between  the  mortgagee  and 
the  Insurance  company  In  no  way  dependent 
up(HL  the  original  policy  between  the  owuer 
and  the  Insured   It  may  be  true  that  a  new 
and  Independent  contract  Is  made  between 
the  mortgagee  and  the  Insurance  company 
by  the  Insertion  of  the  mortgage  clause,  out 
after  all  the  policy  Itself  Is  the  contract  be- 
tween the  Insurer  and  the  mortgagee.   It  Is 
upon  the  policy  and  Its  terms  that  the  mort- 
gagee must  recover  in  the  event  of  loss,  and 
the  only  difference  between  the  contract  ot 
the  mortgagee  and  the  assured  are  the  provi- 
sions of  section  2596,  which  writes  certain 
provisicms  Into  ev«y  mortgage  clause,  reliev- 
ing the  mortgagee  from  certain  forfeitures 
that  may  be  Incurred  by  the  assured.   It  Is 
upon  the  policy  that  the  mwtgagee  must  re- 
cover If  at  all.   If,  as  he  Insists,  there  exists 
an  Independent  contract  between  hlms^  and 
the  insurer,  where  are  tJie  terms  of  that  cm- 
tract  to  be  found  except  in  Uie  policy  of  ist- 
surance?  Tbe  ^tMcy  de^^natea  the  kind  of 
insurance  undertaken.  The  policy  designates 
the  pn^erty  tbe  policy  covent   Tbe  policy 
names  the  maxlmnm  amount  recoverable 
thereunder.  If  the  mortgagee  has  an  Inde- 
pendent contract  of  insaranoe  from  that  of 
the  assured,  the  terms  of  the  contract  never- 
theless are  the  same,  except  as  modified  by 
law.  By  an  Indepaident  contract,  bowerer, 
oar  court  meant  nothing  more  than,  if  the 
policy  of  insurance  is  void  as  b^ween  the  In- 
surance company  and  the  assured  on  account 
of  some  act  or  wuiaslon  on  Out  part  of  the 
assured,  that  nevertheless  It  will  be  valid 
and  binding  between  the  insurance  company 
and  the  mortgagee.   Except  tor  section  2590 
mortgage  clauses  would  probably  be  so  writ- 
ten that  the  mortgagee,  though  not  himself 
at  fault,  could  not  recover  In  any  ease  where 
the  assured  himself  could  not  recover. 

In  our  opinion  the  question  of  whether  or 
not  the  loss  under  consideration  was  a  total 
loss  should  have  been  submitted  to  the  Jury 
under  proper  instructions,  and  if  the  jury 
found  that  the  loss  was  a  total  loss,  the  com- 
pany should  have  been  required  to  pay  the 
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fuU  amount  of  the  fZjBOH  itaaa  of  tbe  ptdlqr. 
and  if  the  jury  ftmnd  that  the  Iobb  was  only 
partial,  the  suit  OmM  have  abated  pending 
a  submiasloa  ot  the  matter  to  appraisement 
according  to  the  twma  of  the  polior. 
Berereed  and  remanded 


TANNER  T.  TANNER  et  al.    (No.  17926.) 
<Sapreiiie  Court  of  Mississippi,  Divifiion  B. 
May  15,  1916.) 

1.  HoHESTEAO  «=360— Necessity  of  Occtjpaw- 
CT  AS  Homestead— Amoont  and  Value. 

Whether  land  constitutes  a  homestead  de- 
pends on  whether  the  land  is  actually  used  and 
occupied  for  homestead  purposes,  the  statutory 
exemption  being  not  of  land  generally  to  the 
value  of  $3^000,  and  not  exceeding  160  acres, 
but  of  land  actually  oc^pied  as  a  nomestead. 

[Bd.  Note.— For  other  cases,  see  Homestead, 
Cent^  Dig.  H  88,  8&;  Dec.  Dig.  ^960.] 

2.  HOHBSTEAD  «=»l8-'BjGnT  TO  Ghoou. 

Hie  head  of  the  household  has  the  right  to 
choose  the  homestead. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  §S  18-27 ;  Dec.  Dig.  ^18.] 

S.  HOHBSTEAO  «9>8X— BzncFTioifs— Ghuao- 
teb  of  Estatb. 

Ownership  of  land  In  fee  rimple  is  not  es- 
sential to  impress  the  estate  with  the  homestead 

character. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  »  114r-llS;  Dec.  Dig.  «=»81.] 

4.  HOUESTEAD  ^=>214— UBB  OF  LaWD  —  WVI- 
DBHCE— SUFFICIBNCT. 

Evidence  that  the  owner  occaaionallT  took 
wood  for  household  purposes  from  a  w-acre 
tract  of  wild  end  untenced  land,  seuarated  by 
three-fourths  ot  a  mile  from  the  land  on  which 
be  resided,  is  Insufficient  to  show  use  as  a  home- 
stead. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  il  897-399;  DecJWg.  *=»214.1 

Ai:^>eal  from  Chancery  Court,  Montgomery 
Coiinty;  D.  M.  Klmbrougb,  Chanc^Ior. 

Snlt  by  Mrs.  Mary  J.  Tanner  and  others 
against  S.  L.  Tanner.  From  a  decree  for  pe- 
titioners, defendant  appeals.  Reversed  and 
remanded.  ' 

Flowers,  Brown,  Chambers  &  Cooper,  of 
Jackson,  and  J.  T.  Dunn,  of  Eupora,  for  ap- 
pellant W.  R.  S.  Wllbum,  ot  Winona,  for 
appellees. 

POTTER,  J.  This  was  a  suit  filed  In  the 
chancery  court  of  Montgomery  county  by  Mrs. 
ICary  J.  Tanner,  Mrs.  Heasle  Bailey,  and 
Mrs.  Erallne  Hawkins  against  S.  L.  Tanner, 
all  the  parties  to  the  suit,  both  complainants 
and  defendants,  being  the  heirs  at  law  of  J. 
T.  Tanner,  deceased.  The  bill  of  complaint 
allied  that  complainants  were  the  o^ers 
and  tenants  In  common  of  160  acres  of  land 
in  Montgomery  county,  and  described  the 
lands.  The  bill  alleged  that  Mrs.  Mary  3. 
Tanner  owned  an  nndlvided  one-fourth  In- 
terest in  the  property  described,  Mrs.  Evallna 
Hawkins  an  undivided  one-fourth  interest, 
and  Mrs.  Hessle  Bailey  an  undivided  one- 
fourth  interest  in  said  lands,  and  the  defend- 


ant a  like  Interest,  and  that  the  lands  de- 
scribed ccHnprised  the  h<HneBtead  ftf  J.  T. 
Tanner,  the  husband  of  Mrs.  Mary  J.  Tan- 
ner and  the  father  of  the  other  complainants 
and  def^dant;  that  J.  T.  Tanner  died  In- 
testate im  the  9th  day  of  January,  1911,  leav- 
ing the  lands  described  In  the  bill  of  com- 
plaint as  his  only  real  property;  and  that 
it  was  the  desire  of  tlw  widow,  Mrs.  Mary 
J.  Tanner,  that  the  said  lands  be  partitltm- 
ed.  The  bill  then  averred  that  on  the  3d  day 
of  May,  19<^,  J.  T.  Tanner  attempted  to  ctm- 
vey,  and  did  execute,  a  deedi  In  cm^deratlon 
of  ¥1  KxA  love  and  afCectlon,  to  the  defend- 
ant, B.  L.  Tenner,  to  the  land  described  In 
the  hiU  of  complaint  as  the  N.  B.  ^  of  the 
N.  B.  gectitm  1,  townsh^  17,  range  7  east, 
and  that  Mrs.  Mary  J.  Tanner,  the  wife  of 
J.  T.  Tanner,  deceased,  did  not  jcdn  in  said 
conveyance  to  the  defendant,  and  that  she 
did  not  know  the  deed  to  said  lands  had  been 
made  until  after  the  death  of  ber  husband*  J. 
T.  Tanner.  The  bill  alleged  that  at  all  times 
subsequent  to  the  making  of  the  deed  In  ques- 
tion until  the  death  of  J.  T.  l^umer  the 
land  above  described  had  been  used  as  a  part 
of  the  homestead  tract,  and  that  the  deed  in 
question  was  void  because  Mrs.  Mary  J.  Tan- 
ner, the  wifb  of  J.  T.  Tanner,  did  not  join 
in  the  execution  of  said  deed.  And  there 
was  prayer  for  cancellation  of  the  deed  In 
question  and  for  sale  for  partition  of  the  en- 
tire 160  acres  of  land,  payment  of  attorneys' 
fees  and  costs,  and  distribution  of  net  pro- 
ceeds. 

As  to  120  acres  of  the  land  described  in 
the  bill  of  complaint,  S.  L.  Tanner,  the  de- 
fendant, in  his  answer  admitted  that  the 
complainants  in  said  bill  and  himself  were 
the  owners  and  tenants  In  common  of  said 
lands,  but  denied  that  the  complainants  were 
the  tenants  In  common  ,wlth  him  In  the  40- 
acre  tract  described  In  the  bill  of  complaint 
as  the  N.  B.  ^  of  the  N.  E.  %  of  section  1, 
township  17,  range  7  east,  and  denied  that 
this  40-acre  tract  comprised  any  part  of  the 
homestead  of  J.  T.  Tanner,  his  father,  dur- 
ing the  lifetime  of  the  said  J.  T.  Tanner,  and 
denied  that  the  deed  to  blm  was  void  be- 
cause of  the  failure  of  Mrs.  Tanner  to  Join 
in  same,  and  set  out  that  he  was  the  sole  and 
only  owner  of  the  40  acres  deeded  to  him  by 
J.  T.  Tanner.  The  proof  in  this  case  shows 
that  J.  T.  Tanner  in  his  lifetime  owned  160 
acres  of  land,  the  land  described  in  the  bill  of 
complaint;  that  he  owned  120  acres  of  this 
land  at  the  time  of  his  death,  but  had  deed- 
ed 40  acres  of  same  on  the  3d  day  of  May, 
1902,  to  J.  T.  Tanner,  but  that  Mra  Tanner, 
the  wife  of  J.  T.  Tanner,  did  not  Join  In 
this  conveyance.  The  proof  also  establishes 
that  the  120-acre  tract  of  land  and  the  40- 
acre  tract  In  controversy  are  three-quarters 
of  a  mile  apart,  countii^  the  distance  from 
the  nearest  points.  There  was  a  dwelling 
house  on  the  120-acre  tract,  but  this  dwelling 
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bouse  vaa  not  In  use  as  a  bomestead  by  J. 
T.  Tani^  at  the  time  the  deed  In  queatlon 
was  made,  but  J.  T.  Tanner  and  his  Yamlly 
lived  In  the  dwdlln^  hoase  belonging  to  his 
daughter,  on  a  tract  of  40  acres  adjoining  the 
120  acres  owned  by  him,  and  that  the  40 
acres  owned  by  his  daughter,  and  npon  which 
hla  family  lived  with  him,  was  used  by  all 
the  parties  as  a  pasture,  and  that,  In  addi- 
tion to  this,  Mr.  Tanner,  for  many  years  pre- 
Tlons  to  his  death  and  at  the  time  of  the  ex- 
ecution of  the  deed  in  question,  cultivated  a 
39-acre  tract  of  land  adjoining  the  120  acres 
owned  by  him  and  tbe  40  acres  upon  which 
he  lived,  and  belonging  to  his  daughter,  un- 
der an  agreement  with  C.  R.  Joiner,  the  own- 
er of  the  SO  acres,  that  If  Tanner  would 
pay  tbe  taxes  he  could  cultivate  this  tract  of 
land  and  have  the  profits.  Tbe  proof  fur- 
ther establishes  that  none  of  the  40  acres 
conreyed  In  the  deed  were  cleared  and  cnl- 
tlTBted,  and  It  was  all  woodland,  and  there 
was  no  testimony  of  any  use  of  the  40  acres 
In  question  for  homestead  purposes  except 
that  occasionally  J.  T.  Tanner  obtained  wood 
for  fuel  therefrom.  The  diancellor  held  that 
the  40  acres  in  question  were  used  as  a  home- 
stead, and  that  the-conv^ance  to  9.  L.  Tan- 
ner was  void  because  Mrs.  Tanner  did  not 
Join  In  the  deed,  and  from  this  decree  S.  L. 
Tanner  appeals.  In  the  case  ot  Mounger  t. 
Oandy,  69  Sooth.  817,  this  court  held  that : 

"Homestead  laws  are  liberally  construed  in 
favor  of  the  exempdonisC,  bat  never  as  a  pre- 
text to  claim  tbat  which  does  not  really  aod  Hub- 
stantially  exist  All  tbe  many  liberal  opinions 
of  the  coart  on  tlda  subject  are  vitalized  by  the 

grincipie,  well  expressed  by  O^rbell,  J.,  in 
lampbell  v.  Adair,  45  Miss.  170,  in  the  follow- 
ing language:  'One  of  the  leading  objects  of 
these  statutes  is  to  create,  preserve,  and  protect 
a  home  for  the  family,  for  the  wife,  mother,  and 
children,  as  well  as  lor  the  husband  and  father. 
A  characteristic  feature  of  home  is  a  place  of 
residence,  of  which  occupancy  is  an  essential  ele- 
ment. Am  a  general  rule,  to  constitute  a  home- 
stead there  must  be  actual  occupation  and  use  of 
the  premises  aa  a  home  for  the  family.  The 
premises  must  be  appropriated,  dedicated,  or 
used  for  the  purpose  designated  by  the  law,  to 
wit,  as  a  home,  a  place  to  abide  and  reside 
on,  "a  home  for  the  famUy." ' " 

[1]  In  the  case  of  Mounger  v.  Gandy,  sa- 
pra,  Augustus  Gandy  lived  with  his  father 
and  owned  lands  adjoining  tbe  lands  there  in 
controversy,  and  while  he  and  bis  wife  were 
members  of  his  father's  hous^old  and  living 
on  lands  owned  and  occupied  by  bis  father  as 
a  homestead,  he  mortgaged  the  lands  in  ques- 
tion, and  Carry  Gandy,  his  wife,  did  not  Join 
in  the  execution  and  delivery  of  the  deed  of 
trust.  The  lands  were  wild  and  uncultivated 
and  not  inclosed,  with  the  possible  exception 
of  2  or  3  acres  on  tbe  northern  line  of  the  S. 
W.  %  of  the  N.  W.  %  of  section  IS,  where 
there  was  evidence  that  Augustus  Gaudy's 
fence  inclosed  a  small  portion  of  this  land, 
which  was  cultivated  by  tbe  said  Augustus 
Gandy.  There  was  no  evidence  that  tbe  land 
in  question  contiguous  to  the  land  upon  which 


the  Gandys  lived  was  nsed  for  homestead 
purposes,  and  consequently  the  court  held 
that  under  the  facta  in  that  case  the  land  bi 
controversy  did  not  constitute  a  homestead. 
The  test,  after  all,  la  whether  or  not  land  Is 
used  for  htHnestead  purposes.  Tbe  law  does 
not  exempt  to  every  head  of  a  household  who 
lives  In  the  country  160  acres  of  land  worth 
not  more  than  $3,000,  but  the  statute  exempts 
to  the  head  of  the  household  a  homestead 
consisting  ot  160  acres  ot  land  worth,  not 
exceeding  In  value,  93,000. 

[2-4]  In  tbe  presoat  case  there  was  no  eri- 
dence  that  this  is(dated  40-acre  tract  waa 
used  for  homestead  purposes,  exc^  tbat  oc- 
casionally fuel  for  household  use  had  been 
gotten  fnnn  thera  The  family  occupied  79 
acres  of  land  as  t^iant^  at  will,  and  Mr.  J.  T. 
Tanner  termed  the  120  acres  of  land  ad}<to- 
Ing  the  70  upon  which  he  lived.  Be  waa  the 
head  of  the  Ikoosehold,  and  had  a  right  to 
choose  the  homestead.  By  selling  the  4i> 
acres  he  evidently  intended  to  (dioose  the  land 
upon  which  he  lived,  and  the  land  cultivated 
by  him  and  adjt^ng  that  npon  whidi  he 
lived,  as  his  homestead.  Ownership  in  fee 
simple  ot  the  h(nnestead  Is  not  essentlaL  Mc- 
Grath  T.  Sinclair,  SS  Miss.  88;  King  v.  Stni^ 
ges,  66  Miss.  606;  Hinds  v.  Morgan,  76  Miss. 
600,  28  Soath.  8S.  The  evidence  In  this  case 
falls  to  establish  that  the  land  In  qnestioa 
was  used  tat  homestead  purposes.  Tbe  chan- 
cellor erred  In  holding  the  404Cre  tract  a 
part  of  the  hmnestead. 

It  was  also  error  to  charge  the  40  acres  of 
land  In  questl<»i  with  attorneys'  fees  and  otti- 
er  expenses  Incident  to  the  suit  tor  partlticm. 

Reversed  and  remanded. 


WESTERN  UNION  TEIiEGBAPH  CO.  v. 

BASSETT.   (No.  16881.) 

(Supreme  Oourt  of  Mississippi,  Division  B. 
May  15,  191&) 

1.  CoMUBROB  4=»8  —  State  REGtrLATions  — 

TEUiaBAPH  OoUPANIEa. 

A  suit  for  damages  for  a  mistake  in  the 
transmission  of  a  telegram  between  points  in  the 
state  under  a  contract  made  in  the  state  be- 
fore Act  CoDg.  June  18.  1010,  c.  309.  $  7,  36 
Stat.  544  (U.  S.  Comp.  St  1913,  {  8563),  in- 
cloding  telegraph  companies  aa  public  service 
agencies  under  federal  control,  was  goveined 
by  tbe  law  of  the  state. 

[Ed.  Note.-— I^r  other  cases,  see  C(»nmerce, 
Cent  Dig.  I  5;  Dee;  Dig.  «e»&] 

2.  Telegbaphb  Airn  Teuphonxb  «s^40S)— 

NeGUOENOE  m  TBANSUTTIIfG  MEBSAOE  — 

LlMTTATION  OF  LlABILITT. 

Under  Const  1890,  S  195,  declaring  tele- 
graph companies  common  carriers  in  their  line 
of  business  subject  to  Uability  as  such,  &  stip- 
ulation limiting  the  amount  of  damages  at  un- 
repeated  messages  was  void,  and  the  company 
was  liable  for  actual  damages. 

[Ed.  Note.— For  other  cases,  see  Telegrapht 
and  Telephones,  Cent  IMg.  U  43.  46;  Dec.  Dig. 
«»54(5).l 
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S.  Tklbgupbs  and  Telephones  4»67(5)  — 
Neouqence  IK  Tbansuission  —  Bemotb- 

Wbere  defendant  teleipraph  company,  receW- 
ing  a  message  for  plaintifl,  the  manager  of  a 
baseball  team,  stating  that  he  could  get  games 
"do  guarantee,"  changed  the  words  in  transmis- 
rion  to  "to  gnaranteeT*  in  consequence  of  which 

Elaintiff  took  his  team  to  such  games,  which 
e  would  not  have  done  had  Uie  message  been 
correctly  transmitted  and  incurred  expenses,  the 
damages  were  the  direct  consequence  of  the  neg- 
ligence, and  recoverable. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telepfaonw,  Owt.  Dig.  1  68;  Dec.  Dig.  «s» 
67(5).] 

Appeal  from  Glrcalt  Court,  Lee  Goonty; 
Oaude  Glayt<Hi,  Judges 

Action  by  Frank  H.  Baasett  against  the 
Western  TJntm  Telegraph  Gompany.  Judg- 
ment for  lAalntlff,  and  defendant  appeals. 
Affirmed. 

Sykes  &  Sykes,  of  Aberdeen,  for  appelant 
W.  A.  Blair,  of  Tttpelo,  for  i^pellee. 

POTTTEB,  J.  This  salt  was  broogbt  In  a 
Justice  of  the  peace  court  and  appealed  to 
the  drcult  court,  and  from  a  Judgment  Oiere 
for  $81.40  Is  appealed  here,  and  is  fat  actoal 
damages  for  the  tiunrrect  transmission  oC  a 
telegram  addressed  to  the  appellee 

Said  measage  was  sent  from  Tupelo,  MlaB., 
to  Jadcson,  Miss.,  and  Is  as  foUom: 

"May  13,  1909,  F.  H.  Bassett,  Jackson,  Miss. 
Can  get  games  Friday  and  Saturday.  Sixty 
forty.  No  guarantee.  Wire  answer,  [Signed] 
C.  B.  Sharp." 

In  transmitting  the  telegram  from  Sharp 
to  Bassett  the  words  "no  guarantee"  were 
changed  to  "to  guarantee,"  and  the  measage 
as  delivered  read: 

"Can  get  games  Friday  and  Saturday.  Sixty 
forty.   To  guarantee.    Wire  answer." 

The  appellee  paid  the  charges  on  the  mes- 
sage. And  the  appellee,  being  the  manager 
of  a  baseball  team,  upon  receipt  of  the  mes- 
sage in  question  called  Mr.  Sharp,  the  send- 
ee, over  the  long-distance  telephone  and  told 
him  that  he  and  his  baseball  team  would 
come  to  Tupdo.  In  accordance  with  this 
promise,  Mr.  Bassett  went  with  his  team  to 
Tupelo  and  two  games  were  played,  Bassett's 
team  winning  both  of  them ;  but  he  received 
therefor  oaiy  which  was  60  per  cent 
at  the  gate  rec^pts.  The  expenses  of  his 
team  to  Tupdo  were  $101.40,  and  he  sued 
Cor  this  amonnt  less  the  $20  proceeds  from 
the  games  played  received  by  him,  in  all, 
$81.40,  upon  the  ground  that  he  would  not 
have  g<me  to  Tnp^o  and  Incurred  this  ex- 
pense had  not  the  message  above  mentioned 
been  so  altered  In  transmlsalmi  as  to  ludl- 
cate  that  his  expenses  on  the  proposed  trip 
were  guaranteed. 

The  message  in  questloa  was  filed  at  the 
Tupelo  office,  and  the  evidence  Shows  that  It 
was  trananltted  through  the  New  Orleans, 
La.,  ofilce  of  defendant  company,  where  the 
iFi'fftfl^A  In  transmission  occurred.  And  the 
testimony  further  shows  that  though  Tupelo 


and  Jackson  are  both  points  In  Mississippi, 
that  messages  are  necessarily  sent  to  Jack- 
son  from  Tupelo  either  by  way  of  New  Or- 
leans, La.,  or  Memphis,  Tenn. 

It  is  contended  by  the  appellant  In  this 
case  that  In  view  of  the  t&ct  that  this  mes- 
sage was  sent  to  Jackson  by  the  way  of 
New  Orleans  and  the  error  in  transmission 
was  made  at  the  relay  statlmi  of  the  defend- 
ant company  In  the  city  of  New  Orleans,  that 
therefore  this  case  Is  controlled  by  the  laws 
of  the  United  States,  and  that  the  state  laws 
are  superseded  with  respect  to  telegraph 
companies  by  the  act  of  Congress  known  as 
the  Carmack  Amendment. 

[1]  The  contract  In  question  for  the  dis- 
patch of  this  message  was  made  on  May  13, 
1009,  and  is  controlled  by  the  laws  then  in 
force.  It  was  by  an  act  of  Congress,  ap- 
proved June  18,  1910,  that  telegraph,  tele- 
phone, and  cable  companies  were  included  in 
the  public  service  agencies  under  federal  con- 
trol Volume  86,  p.  544,  U.  S.  Statutes  at 
Large.  Until  the  passage  of  this  act  no 
federal  act  was  In  force  with  reference  to 
contracts  of  this  nature,  and  this  contract 
was  made  In  this  state,  and  both  sender  and 
sendee  were  here;  therefore  the  law  of  Mis* 
sisslppl  cMitrols  in  this  Wit.  Western  Union 
Telegraph  Co.  v.  Commercial  Milling  Co., 
218  U.  S.  406,  31  Sup.  Ot  59,  54  L.  Ed.  1068, 
36  L.  R.  A.  (N.  S.)  220,  21  Ann.  Oas.  815. 

[2]  In  the  case  ot  Postal  Tel^raph  Go.  v. 
Wells,  82  Miss.  733,  35  South.  100,  our  court 
held  that  under  the  Constitution  of  1890, 
paragraph  195,  declaring  telegraph  compan- 
ies common  carriers  In  their  line  of  business 
subject  to  liability  as  such,  a  telegraph 
company  cannot  limit  Its  liability  for  neg- 
ligence in  sending  a  telegram  by  stipulating 
against  liability  in  case  of  unrepeated  or 
cipher  messages.  We  are  therefore  of  the 
opinion  that  the  stipulation  limiting  the 
amount  of  damages  In  unr^>eated  messages 
was  void  under  the  law  of  Mississippi  at  the 
time  the  message  In  question  was  transmit- 
ted, and  cwsequentiy  In  this  case  the  de- 
fendant company  is  liable  for  actual  dam- 
ages, unless  It  Is  freed  from  liability  upon 
some  other  ground. 

[S]  It  is  urged,  however,  that  the  damages 
are  too  remote,  and  that  the  message  in 
qu^tion  did  not  sufficiently  put  the  tele- 
graph comfMuy  upon  Its  Inquiry  as  to  the 
nature  and  extent  of  the  damages  which 
would  probably  grow  out  of  its  n^llgence  in 
Incorrectly  transmitting  the  message  in  ques- 
ti<Hi.  We  think  the  proof  shows  that  dam- 
ages sustained  were  the  direct  consequence 
of  the  appellant's  negligence  in  dianglng  the 
phrase  "no  guarantee"  to  "to  guarantee," 
and  that  the  reading  of  the  message  as  filed 
with  its  agent  at  Tupelo  elearly  indicates 
the  nature  of  the  damages  likely  to  have 
grown  out  ot  an  Incorrect  transmission  of 
the  message  in  question. 

Affirmed. 
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TAzoo  A  nnssissippi  t.  b.  go.  v. 

SHTTH.    (No.  17708.) 
(Snprane  CotiTt  of  IQasiMippi,  Dividon  B. 
May  16,  1»16.) 

1.  B^nsoADs  «s>969(8)_—  Injuries  to  Pes- 
BONS  ON  Tracks  —  Pkbsonb  Bntitud  to 

liOOKOUT— TbESPASSEBS. 

As  a  general  rule,  a  railroad  company  is 
entitled  to  a  clear  track,  and  owes  no  oblis^- 
tion  to  keep  a  lookout  for  trespassers. 

[Ed.  Note,— For  other  cases,  see  Railroads, 
Cent  Dig.  S  1261;  Dec.  Dig.  «=336»(3).l 

2.  Bailboads  4s3876<2)  —  Injuries  to  Per- 
sons ON  Tracks— Precautions  ab  to  Per- 
sons Seen  on  Track— Trespassers. 

As  a  general  rule,  a  railroad  company  is 
required  only  to  refrain  from  injuring  trespass- 
ers after  their  position  of  peril  on  the  track  is 
discovered,  the  decree  of  care  in  such  case 
incumbent  upon  railroad  employes  being  more 
or  less  determined  by  circom stances. 

[Bd.  Note.— BVv  other  cases,  see  Ballroads, 
Ctent.  Dig.  S  1276;  Dea  Dig.  «»S76(2).] 

8.  Eau-eoads  «»378— Injuries  to  Persons 

ON  Tracks. 

It  would  be  n^ligent  for  a  railroad  com- 
pany to  anticipate  that  a  child  seen  on  the  track 
would  take  care  of  Itself  to  the  same  extent  as 
the  ordinary  adult  would. 

[Bd.  Note.— For  other  cases,  see  Ballroads, 
Cent  Dig.  Sf  1281,  1282 ;  De&  Dig.  ^»378.] 

4.  RaIUBOADS    «=>VS    ~-    TBEBPA88XB8  ON 

Tracks— Children. 

A  child  on  railroad  tracks,  though  of  ten- 
der years,  may  be  classed  as  a  trespasser,  as  re- 
spects the  care  required  of  the  railroad  company. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  IS  1281,  1282;  Dec.  Dig.  «=9378.] 

6.  Railroads  «=»359(2)  —  Tbesfassebs  on 

Teacks— Children. 

Although  the  age  of  tlie  dild  may  be  im- 
portant in  determimng  his  contributory  negli- 
gence, or  the  railroad  company's  duty  after  dis- 
covering him,  the  company  is,  in  general,  no 
more  bound  to  keep. its  premises  safe  for  chil- 
dren who  are  trespassers  or  bare  licensees,  not 
Invited  or  enticed  by  it,  than  it  is  to  keep  them 
safe  for  adults. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §  1239;  Dec  Dig.  «=»359(2).J 

6.  Railsoads  «=>378   —   Tbupassers  oh 

Tracks— Evidence. 

In  an  action  for  injuries  to  a  child  on  a 
railroad  trad^,  evidence  tiiat  when  the  child 
was  seen,  immediately  every  possible  effort  was 
made  to  stop  the  train  and  to  save^  tfie  child 
showed  no  negligence  available  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Ballroads, 
Cent  Dig.  §i  1281,  1282;  Dec  Dig.  «=9378.] 

Appeal  from  Circuit  Court,  Quitman  Coun- 
ty ;  W.  A,  Alcorn,  Jr.,  Judge. 

Action  by  Tiny  Bell  Smith,  by  next  friend, 
against  the  Taaoo  &  Misrfsslppl  Valley  Rail- 
road Company.  From  a  judgment  for  plain- 
tiff, defMidaut  appeals.  Reversed  and  dis- 
missed. 

St  Jolm  Waddell,  of  Memphis,  Tenn.,  and 
r.  A.  Montgomery,  of  Tunica,  for  appellant 
P.  H.  Lowrfijr  and  B.  A.  TrlbUe,  botb  of 
Marks,  for  appellee. 

OOOK,  P.  J.  Tbis  suit  was  brongbt  by  the 
aiqpeUee,  a  Uttle  gltl  hardly  2  years  of  age, 
by  ber  next  friend  and  father,  In  the  court 


below  for  |14,00(K  danu^oi  on  ftooonnt  of  hav- 
ing her  right  hai^  crushed  1^  one  of  defend- 
ant's trains  on  August  1,  1913.  resultliig  In 
the  loss  of  all  of  the  hand  ezcevt  the  thumb, 
and  In  the  dedaratton  filed  for  her  It  Is  al- 
leged that  the  accident  was  caused  by  tbe 
ne^genoe  of  ai^iellai^'a  emplc^te  In  the 
handling  of  the  train  whl^  caused  the  In- 
Jury.  To  appellee's  declaratl(xi  appellant 
pleaded  the  general  Issue  ct  not  guilty,  and 
the  case  was  tried  before  a  Jury  on  these 
pleadings.  There  was  a  verdict  In  Uinx  of 
the  appellee  tot  $14,000.  the  amount  claimed 
In  her  dedarathm,  and  a  motion  made  Uj 
ai^lant  for  a  new  trial,  which  web  oTorml- 
edf  and  a  Judgment  altered  against  appel- 
lant for  the  amount  of  the  verdict;  and  trom 
which  Judgment  this  appeal  Is  prosecuted. 

On  August  1,  1913,  the  defendant  owned 
and  was  getting  graveil  from,  for  the  purpose 
of  ballasting  and  keeping  up  Its  raUroad 
trade,  a  gravel  pit  at  a  place  called  Buxton, 
some  8  or  4  miles  south  of  a  station  called 
Sarah,  on  Its  line  of  railroad  that  ran 
through  Tate  county.  Miss.,  and  on  this 
morning  It  had  loaded  a  train  of  14  cars  with 
gravel  at  the  pit,  with  the  caboose  in  front 
of  them  and  a  locomotive  behind  them,  the 
locomotive,  however,  headed  in  the  direction 
of  the  cars  so  as  to  shove  the  cars  in  tr<»it 
of  it  These  cars  were  equipped  with  what 
Is  called  a  "Ledgerwood"  engine  that  waa 
supplied  with  steam  through  a  pipe  from  the 
locomotive  engine,  and  the  steam  thus  sup- 
piled  to  the  Ledgerwood  en^ne  would  draw 
a  heavy  plow  over  the  cars,  this  plow  being 
so  shaped  that  It  would  shove  the  gravel,  or 
unload  It  on  each  side  of  the  cars  as  It  was 
pulled  over  the  train.  By  this  arrangement 
a  train  of  this  character  could  be  unloaded 
along  the  main  line  of  railroad  while  under 
way,  and  without  stopping  or  obstructing  the 
passage  of  other  trains.  The  14  cars  with 
the  caboose  and  locomotive,  constituted  this 
train,  and  It  was  destined  to  be  unioaaed 
along  the  main  line  of  defendant's  railroad 
some  distance  north  of  the  station  of  Sarah. 
One  of  the  witnesses  In  the  case  stated  that 
a  gravel  train  thus  equipped  could  be  un- 
loaded while  under  way  in  10  m  15  minutes. 
This  train  was  equipped  with  air  brakes  ou 
every  car.  Including  caboose  and  locomotive, 
and  all  of  the  same  were  in  flrst-class  work- 
ing condition,  and  were  testeo  and  examined 
by  the  engineer  and  conductor  before  start- 
ing out  on  the  trip  from  the  gravel  pit  This 
train  pulled  out  from  the  gravti  pit  onto  the 
main  line  of  defendant's  track,  and  started 
on  its  Journey  early  In  the  morning,  going 
north,  the  caboose  and  loaded  cars  being  In 
front  of  the  locomotive,  with  the  locomotive 
head-<m  to  the  cars  pushing  them,  and  every- 
thing In  good  working  order.  The  crew  of 
the  train  consisted  of  the  conductor,  a  flag- 
man, an  engineer,  a  fireman,  and  a  twak^nan, 
and  the  evidence  showed  these  men  wert  all 
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experloiced  men  In  the  bnsliiess  in  which 
they  were  engaged. 

The  Btatlon  of  Sarah  consisted  of  a  depot 
and  a  ginidnff  plant  on  the  east  aide  at  the 
railroed  trad:,  with  Oold water  river  on  the 
Immediate  west  idde  ct  the  railroad,  and  In  a 
narrow  space  tietween  the  river  and  the  rail- 
road are  one  or  two  small  stores,  and  just 
north  at  the  depot  is  a  blacksmith  8h<^  and 
Just  nmrth  of  it  was  the  hcmie  where  plaintiff 
lived ;  plaintiff's  home  being  along  the  edge 
of  a  cut  the  railroad  liters  at  that  paint 
South  ct  the  depot  at  Sarah,  some  ISO  feet, 
la  a  -road  crosslns,  and  north  ot  the  depot  a 
distance  of  408  feet,  Is  another  pnbUc  road 
crossing  leading  from  the  east  westward  to 
a  bridge  across  Goldwater  rirer,   Jnst  at 
this  north  road  croeeing,  the  railroad  In  going 
north,  enters  a  cut,  on  the  west  bank  of  which 
was  sltoated  the  honse  where  plainUff  lived 
with  her  ftither  and  mother,  the  honse  h^g 
ritnated  some  200  fbet  or  mwe  north  of  Oie 
north  pnblic  road  crossing.  There  was  no 
one  living  <m  the  east  bank  of  the  cat,  and 
the  same  was  growing  with  trees,  and  the 
ddes  of  the  cut  were  pn^bly  10  feet  deeih 
The  depot  at  Sandi  Is  near  the  center  ot 
a  carve  in  the  railroad;  that  is,  in  coming 
northward  to  the  depot  the  curve  is  to  the 
west;  after  leavii^  the  d^pot,  gohig  north, 
the  railroad  carves  to  the  east  nntn  after 
getting  past  the  north  road  crossing,  where  it 
alters  the  cat,  and  there  it  curves  again  to 
the  east,  and  in  leaving  the  cat  aa.  the  north 
it  curves  bacft  again  to  the  west  The  cat 
was  occasioned  by  the  line  ot.  hills  bonndlng 
the  Misslssli^i  Delta  on  the  east  coming 
down  at  that  p(^nt  to  Ooldwat^  river,  and 
the  cat  was  made  throngh  the  edge  of  these 
hills  because  at  that  point  the  river  was  only 
a  few  feet  or  a.  short  distance  west  of  the 
railroad  track. 

The  conductor  was  in  the  caboose,  and 
came  out  on  the  front  platform  of  same  down 
on  the  steps,  and  threw  off  a  message,  and, 
there  being  none  for  him  to  receive,  got  back 
up  into  the  caboose  The  flagman,  expecting 
the  train  to  come  to  a  full  stop,  came  down 
off  of  the  caboose  where  be  was  stationed 
to  the  'ground,  and,  there  being  no  message 
for  them,  signaled  the  engineer  to  go  ahead, 
and  immediately  got  back  up  on  top  of  the 
caboose.  The  conductor,  in  the  meantime, 
bad  got  back  to  his  seat  In  the  cupola  of  the 
caboose,  and  was  looking  out  ahead  on  the 
west  side  of  the  track ;  tbe  flagman  was  on 
top  ot  the  caboose,  either  standing  on  top 
of  the  cupola,  or  between  the  cupola  and  the 
front  end  of  the  caboose.  The  train  did  not 
come  to  a  full  sWp  at  the  depot,  but  after 
floding  oat  that  there  were  no  orders  for 
them,  the  signal  was  given,  and  the  train  pro- 
ceeded on  its  way  northward,  accelerating 
its  speed  so  that,  by  the  time  tbe  caboose 
reached  the  road  crossing  north  of  the  depot. 
It  was  running,  as  stated  by  some  of  the 
witnesses,  at  from  7  to  10  miles  per  hour. 
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There  was  no  one  on  the  pulNlc  road  or  at 
the  crossing. 

On  account  ot  the  carve  in  the  track  to  the 
east  from  Qie  depot  nntU  aftur  It  crossed  tbe 
north  road  crossing,  the  conductor,  being  on 
the  west  side  of  the  caboose,  could  not  see 
the  track  ahead;  !nie  flagman,  however,  on 
top  of  the  caboose,  had  a  better  view ;  and, 
as  the  caboose  reached  or  was  passing  over 
the  north  road  crossing,  the  flagman  saw 
smnetbing  on  tbe  track,  about  IDO  feet  north 
of  tbe  road  crosslngi,  which  he  did  not  at 
first  dearly  distinguish,  and  then  he  saw 
that  it  was  the  plaintiff,  a  little  child,  a  mere 
baby,  oat  on  the  track,  and  he  immediately 
called  to  the  conductor,  "There  is  scnneUiing 
on  the  track — I  believe  ll^s  a  bat^*' — gave  the 
engineer  a  stop  signal,  and  ran  back  to  get 
down  off  of  the  top  of  the  caboose  onto  the 
front  end  to  render  what  assistance  he  could. 
In  the  cupola,  where  the  condu^r's  seat 
was  situated,  was  an  appliance  for  throw- 
ing on  all  of  ^  air  brakes  on  the  train  in 
an  emergency,  and  as  soon  as  the  flagman 
called  to  the  conductor  that  a  baby  was  on 
the  track,  and  without  ever  seeing  or  know- 
ing where  the  child  was,  the  conductor  imme- 
diately applied  the  air  in  full  force  and  in 
emergency  on  the  entire  train.  The  engineer 
was  at  his  post  of  duty,  and  saw  the  signal 
of  the  flagman  to  stc^,  and  Immedlatety  shut 
off  the  steam  and  raised  his  hand  to  put  the 
air  on  the  train,  and  found  it  had  already 
been  applied  from  the  caboose.  The  track 
north  of  the  north  road  crossing  has  a  slight 
downgrade  to  the  north.  Tbe  child  was  on 
the  track  about  150  feet  north  of  tbe  north 
road  cros^ng  and  at  the  entrance  to  the  cut, 
at  a  point  where  a  path  crossed  the  track. 
The  child  had  evidently  crawled  over  the 
west  rail  of  the  track  out  of  the  low  weeds 
and  grass  growing  up  close  to  the  cross-ties, 
and  had  straightened  up  in  the  track  between 
the  raits  when  the  flagman  first  discovered 
it.  and  at  which  time  the  caboose,  on  which 
the  flagman  was  standing  and  in  which  the 
conductor  was  sitting,  was  Just  crossing  the 
north  road  crossing  and  was  on  the  down 
grade  hicline  of  the  track.  When  the  air 
was  applied  to  the  train  and  the  steam  shut 
off,  tbe  impact  of  tbe  cars  In  striking  each 
other  was  violent,  and  the  noise  of  same  was 
heard  by  every  one  who  testified  In  the  case, 
and  all  speak  of  it  as  an  emergency  stop. 
Tbe  train,  at  the  time  tbe  child  was  discov- 
ered, was  going  at  a  speed  variously  estimat- 
ed at  from  8  to  10  miles  per  hour,  and  both 
the  engineer  and  conductor  testifled  that  it 
could  not  be  stopped  under  a  distance  of  less- 
than  800  feet,  going  at  the  rate  of  speed  it 
was,  and  heavily  loaded  as  the  cars  were. 

When  the  flagman  flrst  discovered  the 
child  on  the  track,  he  did  not,  at  the  Instant,, 
recognize  it  as  a  child,  but  when  he  did  rec~ 
ognlze  it,  be  at  once  called  to  the  conductor 
that  there  was  a  child  on  the  track,  and  gave 
tbe  stop  signal  to  the  engineer,  and  then  ran 
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to  the  ladder,  leading  from  the  top  of  the  ca- 
boose to  the  platform,  to  get  down  where  he 
coold  render  assistance.  The  conductor, 
without  ever  seeing  the  child,  Immedlatelr 
applied  the  air  to  the  train  with  all  force, 
and  springing  down  out  of  the  cupola  Inside 
of  the  catKWse,  ran  out  on  the  platform  on 
the  north  end  of  the  caboose  and  saw  the 
dilld  lying  with  its  head  and  arm  on  the 
west  rail  of  the  track.  Although  all  of  this 
happened  in  a  few  seconds,  yet  the  train  had 
slowed  down  very  greatly  and  was  coming 
to  a  stop.  The  conductor  saw,  however, 
that  it  would  not  stc^  before  reaching  the 
child.  There  was  a  small  trestle  or  drain 
between  him  and  where  the  child  lay  that 
prevented  him  from  jumping  off  and  run- 
ning ahead  of  the  train  to  the  child,  this 
drain  being  so  wide  and  deep  that  he  could 
not  Jump  it  or  get  across  it  and  beat  the 
train  to  the  child.  The  child  was  lying  with 
its  head  and  arm  on  the  west  rail  of  the 
track  Just  north  of  this  drain,  some  of  the 
witnesses  say  wlthlu  30  feet  of  it,  and  the 
conductor  stepped  down  on  the  lower  step  of 
the  platform  on  the  weat  side  of  the  caboose, 
and,  holding  on  to  the  iron  laU  of  the  plat- 
form with  hl8  right  hand,  leaned  over,  and 
with  bis  left  hand  shoved  the  Uttle  child's 
head  and  body  off  of  the  rail,  bat  it  was 
dinging  to  the  rail  with  Its  right  hand, 
which  the  wbed  of  Uie  cabOMe  ran  over  and 
mangled.  The  caboose,  being  the  lightest  car 
of  the  train,  and  with  the  air  Allied,  was 
Jumping  and  Jerkins  as  the  train  vtm  coming 
to  a  Btiop,  and  the  osdllations  of  it  caused  tlie 
foot  of  the  conductor  to  slip  on  the  st^, 
throwing  his  entire  weight  against  his  right 
arm  with  which  he  was  holding  to  the  iron 
Tailing,  skinning  hla  arm,  and,  if  he  had  fal- 
len, would  have  himself  been  killed  by  the 
train.  He  saved  Oie  life  of  the  child,  but 
was  nnaUe  to  save  its  hand.  The  train  came 
to  a  dead  stop  after  tlu  caboose  had  passed 
where  the  child  was,  about  two  car  lengths, 
but  before  the  cabooae  had  passed,  the  con- 
ductor had  Jumped  off  on  the  ground  and 
picked  the  little  thing  up  and  gave  It  to  the 
witness  King,  who  carried  it  immediately  to 
its  parents.  tKKtors  were  employed,  and 
the  lingers  of  the  child's  hand  were  ampu- 
tated, skin  grafting  was  applied,  and  within 
four  or  Ave  months  the  hand  bad  healed  over 
and  was  comparatively  well,  with  no  com- 
plications to  be  apprehended  from  the  wound. 

There  were  four  eyewitnesses  to  the  acci- 
dent, and  there  were  the  flagman  Yam,  Con- 
ductor Gordon,  and  two  persons  who  lived 
in  the  neighborhood  and  were  at  the  black- 
smith shop  on  the  edge  of  the  cut  at  the 
time,  having  some  work  done.  They  were 
Curtis  King  and  C.  H.  Hollomaa  King  and 
Holloman  were  Introduced  on  the  trial  as 
witnesses  for  the  plaintiff,  Vam,  who  was 
absent  when  the  trial  came  off,  had  given  a 
written  statement  of  the  occnrrence  the  day 
after  It  happened,  and  this  statement  by 


agreement  was  taken  as  his  testhnony,  and 
the  conductor,  Gordon,  testified  orally. 

Tbe  witness  Vam  stated  that  he  was  on 
the  top  of  the  cupola  when  the  caboose 
reached  the  north  road  crossing,  and  that 
when  he  first  saw  the  diUd  he  was  unable 
to  tell  what  it  was  oa  account  of  the  grass 
and  the  child  being  so  small ;  that  whean  he 
got  nearer  he  saw  that  It  was  a  baby,  and 
Immediately  called  to  the  conductor  that 
there  was  a  baby  on  the  track,  and  ran  to 
the  ladder  and  tried  to  get  down  to  get  it 
off,  but  by  the  time  he  could  get  off  the  t<v 
of  the  caboose  it  had  passed  by  where  the 
chUd  was,  and  the  conductor  had  run  out  on 
the  platform  and  reached  out  and  shoved  the 
child  off  of  the  track,  and  that  at  the  time  the 
caboose  ran  over  the  child's  hand  the  train 
was  not  running  exceeding  8  miles  per  hour, 
and  stopped  in  about  two  car  lengths;  that 
everything  possible  was  done  to  ke^  frtMu 
striking  the  child,  but  it  could  not  be  av(^ed. 

PlaintUTs  witness  Curtis  King  stated  that 
he  was  at  the  blacksmith  shop  on  the  west 
side  of  the  railroad  at  the  edge  of  the  cat, 
having  some  work  done  at  the  ebop,  when  the 
accident  happened,  and  saw  the  entire  occur- 
rence. This  witness  stated  that  his  attention 
was  first  attracted  to  the  train  as  the  ca- 
boose was  coming  over  the  north  road  eras- 
ing by  hearing  the  air  applied  to  the  train, 
and  saw  the  flagman  running  on  the  top  of 
the  caboose  back  to  the  cupola,  and  that  the 
conductor  was,  at  the  time,  in  the  cupola, 
and  that  he  then  looked  along  the  railroad 
track  and  saw  the  child  when  the  caboose 
was  about  30  feet  from  It,  ttiat  he  saw  th« 
conductor  when  he  appUeid  the  air  on  the 
train  from  the  cupola,  and  that  the  conduc- 
tor humediately  got  down  out  of  the  cupi^ 
and  ran  out  on  the  steps  of  the  caboose  and 
reached  down  off  of  the  steps  to  the  child ; 
that  the  train  was  then  slowing  down  and 
stopped  in  about  two.  car  lengths  after  the 
caboose  had  passed  the  child.  "Witness  fur- 
ther stated  that  he  saw  the  conductor  push 
the  child  off  of  the  track,  and  then  jump  <^ 
of  the  moving  car  .and  pick  It  up;  that  the 
conductor  In  reaching  from  the  car  after 
the  diild,  came  very  near  falling;  that  the 
flagman  was  the  next  man  to  the  conductor 
after  he  picked  fiie  child  up,  and  that  wit- 
ness was  the  next.  In  the  opinion  of  this 
witness  the  train  was  going  at  12  or  15  miles 
per  hour  when  the  air  was  first  applied,  and 
that  when  the  alarm  was  first  given  about 
the  child,  the  conductor  was  in  the  cupoln 
looking  oat  of  the  window  on  the  west  side. 
On  crcffis-examlnatioo  this  witness  reiterated 
all  the  foregoing  facts,  and  in  addition  there- 
to described  the  curve  in  the  railroad  at  the 
point  of  the  accident,  and  the  cut,  and  that 
the  bumping  together  of  the  cars  when  the 
air  was  applied  was  what  attracted  his  at- 
tention to  the  train;  that  the  flagman  and 
conductor  and  little  child  were  In  plain  view, 
and  when  asked  what  be  saw  the  conductor 
AOf  replied — 
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"that  he  did  his  work  very  fast,  and  that  in 
Bwingin;  down  off  of  the  stepB  of  the  caboose 
came  very  near  faUlns." 

He  was  then  aafced  as  follows: 

"Q.  Wen,  state  to  the  jury  there  what  else 
there  was  thMe  two  men  could  have  done. 
(Meaning  conductor  and  flasman).  A.  I  don't 
think  they  conld  have  done  any  more.  They 
done  their  doty.  Mr.  Gordon  done  some  mish^ 
fast  work  or  he  would  have  never  got  out  there 
to  sBTe  the  chfld.  He  jnat  saved  tiie  diUd's 
Kfe." 

The  plaintiff's  witness  O.  H.  Holloman  tells 
of  the  occurrence  as  follows:  "Witness  stated 
that  he  was  at  the  blacksmith  shop,  assisting 
In  having  some  work  done  to  a  wagon,  and 
had  gotten  on  his  horse  to  go  to  a  camp 
from  which  he  was  hauling  logs,  and  that  his 
attention  was  attracted  to  the  train  by  either 
the  conductor  or  flagman  hollowing,  and  the 
man  that  was  hollowing  came  down  off  of 
the  caboose,  and  the  car  then  passed  between 
him  and  a  mound,  shutting  off  his  view, 
and  the  next  he  saw  was  this  man  standing 
on  the  steps  of  the  caboose,  and  he  then  saw 
him  Jump  off  of  the  step,  pick  up  the  child, 
and  that  the  caboose  stopped  In  about  two 
car  lengths;  that  at  the  time  he  saw  the 
man  on  the  steps  of  the  caboose,  he  was  lean- 
ing over  reaching  down  toward  the  ties  in  a 
dangerous  position,  and  that  the  train  was, 
at  the  time,  making  an  emergency  stop;  that 
if  the  conductor  had  fallen  off  at  the  time 
be  was  reaching  down,  the  train  would  have 
nm  over  him. 

The  question  was  then  asked  the  witness 
as  follows: 

"Q.  Hie  (act  is  there  is  nothing  in  the  world 
that  conductor  coold  have  done  to  save  that 
child  except  what  he  did  do,  was  there?  A.  No. 
sir.- 

The  oonductor,  Gordm,  says  that  he  ex- 
pected to  stop  at  the  depot  at  Satah  for 
orden,  and  as  the  cabooae  passed  Uie  depot, 
the  train  having  slowed  up  to  some  3  or  4 
miles  per  hour,  he  threw  oft  a  message  and, 
learning  that  there  were  no  orders  fw  him, 
got  bade  up  In  the  caboose  and  took  his 
seat  In  the  cnpolat  with  his  hand  resting  on 
or  near  Uw  air  valve,  and  was  looking  out 
ahead  or  northward  along  the  track;  that 
the  flagman  bad  got  down  off  of  the  caboose 
(mto  the  ground,  and  had  given  the  engineer 
the  signal  to  come  ahead,  and  had  then  gone 
back  on  top  of  the  caboose,  whldb  was  his 
proper  station;  that  In  passing  Sarah  all 
proper  signals  were  given  for  both  crossings, 
and  the  bell  was  kept  ringing;  and  that 
when  the  signal  was  ffivea  the  ei^neer  to 
come  ahead,  the  speed  of  the  train  was  ae^ 
celerated  so  that,  when  the  caboose  reached 
the  north  road  crossing,  they  were  going 
about  8  miles  per  hour.  He  farther  stated 
that  from  his  seat  In  .the  cupola  looking  out 
on  the  west  side  of  the  train,  he  did  not 
have  a  full  view  of  the  track  ahead  on  ac- 
oonnt  ot  the  corre  In  the  track,  and  that 
about  the  time  the  caboose  reached  the  north 
road  crossing,  the  flagman  h<^owed  to  him 
that  there  was  aomrthlng  on  the  track;  he 


bellered  tt  ms  a  baby;  that  he  (the  vltnna) 
immediately  applied  the  air  to  the  train  In 
emergency;  that  at  the  time  he  did  not  see 
the  child,  and  that  It  did  not  take  him  a 
second  to  apply  the  air  brates  to  the  train, 
and  that  he  immediately  Jumped  down  out 
of  the  cupola  and  got  out  on  the  front  platr 
form  of  the  caboose  and  saw  the  <^lld  just 
ahead  of  the  caboose^  and  tt  was  thra  In  a 
reeling  position,  with  Its  head  and  arms  on 
the  west  rail  of  the  tratft,  and  t3iat  he  got 
down  <ni  the  lower  step  of  the  caboose  plat- 
form, holding  onto  the  iron  rails  with  his 
rlglit  hand  and  reaching  over  to  pick  the 
child  up,  but  the  jerking  of  the  train  over- 
balanced him,  and  he  missed  the  dhlld,  bare- 
ly touching  tt;  that  as  he  swung  badk  he 
shoved  the  (Gild's  head  and  body  ofC  of  the 
rail,  and  then  almost  immediately  stepped  off 
on  the  ground  and  pulled  the  child  out  from 
under  the  car  and  handed  It  to  CnrtU  King, 
who  had  got  there  by  that  time.  Witness 
further  states  that  the  caboose  stopped  In 
about  two  car  lengths  after  passing  the  dilld. 
He  further  stated  that  when  he  was  over- 
balanced by  the  Jerking  and  rolling  of  the 
caboose,  that  It  threw  all  his  weight  a^lnst 
his  right  arm,  skinning  the  arm  some,  but 
that  he  held  on  until  be  had  pushed  the 
child  off  of  the  rail.  This  witness  was  then 
asked  why  he  could  not,  when  the  train  was 
coming  to  a  stop,  Jump  off  and  run  ahead 
and  beat  it  to  the  child,  and  answered  as 
follows: 

"A.  I  could  not  Jump  off  and  run  ahead  of  the 
train  the  way  the  track  was  there.  If  I  had 
jumped  off  before  I  got  to  the  trestle,  I  conld 
not  iiave  gotten  across,  and  after  I  got  on  the 
trestle  there  was  not  room  enough  on  the  side 
to  get  back  on  top  of  the  dump  and  outrun  the 
train.  If  there  had  been  a  level  place  like  a 
road  eroBsing  or  depot,  I  could  have  got  off  and 
outrun  the  train." 

When  the  train  passed  the  depot,  golnc 
north,  all  the  emplc^te  were  at  their  posts 
of  duty;  the  engineer  was  in  his  place  where 
he  conld  cutrol  the  eus^ne  on  a  second's  no- 
tice; the  fireman  was  at  his  post  nt  duty; 
the  flagman  was  oa  top  ot  the  caboose,  ke^ 
Ing  a  lo(Aont  ahead,  having  his  attention 
first  directed  to  the  north  public  road  cross- 
ing, seeing  that  everything  was  dear  at  that 
place,  and  the  oondnctor  was  in  his  place  in 
the  cupola  of  the  caboose,  with  his  hand  on 
the  air  valve,  and  all  proper  signals  had  been 
given  by  the  engineer,  such  as  blowing  the 
whistle  for  the  crossing  and  depot,  and  the 
rli^lDg  of  the  bell.  HtM  brakouan  was  on 
the  engine  or  the  car  Just  ahead  of  the  en- 
gine, having  been  instructed  to  stay  on  tluit 
end  of  the  train  in  order  to  protect  the  train 
in  case  of  a  stop  on  the  main  line;  that  is. 
the  hrakeman  would  go  back  from  that  end 
of  the  train  with  the  flag.  The  train  was 
about  600  feet  In  length,  and  the  cars  loaded 
with  gravel  would  average,  including  the 
weight  of  the  car,  66  or  70  tons  to  the  car. 
These  employes  In  charge  of  the  train  all 
acted  promptly  and  ezpedUloaBly  whoi  the 
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tbilA  wu  discovered  on  the  track  150  feet 
beyond  the  north  road  crossing,  aa  above  Kt 
forth. 

TtB  father  of  tiie  child,  and  In  whose  name 
this  suit  was  brought  as  next  friend,  states 
that  the  aoddent  happened  abont  half  past 
7  o*clo<±  In  the  morning  on  Angust  1,  1913, 
and  Jnst  before  It  happened  he  was  lying  on 
the  porch  of  his.  house  up  on  the  edge  of  the 
cut  on  the  west  side  of  the  railroad,  his 
house  being  some  200  feet  north  of  the  north 
road  crossing,  and  was  playing  with  his 
youngest  child,  a  baby,  and  that  the  plaintiff 
came  and  lay  down  on  the  pallet  with  him, 
and  he  sent  her  to  bring  his  shoes,  and  she 
brought  them,  and  afterward  he  did  not  no- 
tice where  she  went.  He  further  stated  that 
some  few  minutes  before  the  plaintiff  brought 
him  his  shoes,  he  had  sent  another  daughter, 
a  half-sister  of  plaintiff  about  13  years  of 
age,  to  set  out  some  potato  slips  In  a  patch 
he  had  east  of  the  railroad,  and  that  after 
this  older  child  had  been  gone  some  four  or 
five  minutes,  his  attention  was  attracted  by 
the  Jamming  together  of  the  cars  of  the  train 
In  coming  to  a  stop,  and  he  heard  some  one 
hollow,  "Did  It  kiU  her?"  and  he  thought  at 
flrat  that  his  older  daughter  bad  got  careless 
and  had  been  struck  by  the  train,  but  on 
running  out  to  the  gate  he  was  met  by  the 
witness  King  with  the  little  child  (plaintiff) 
In  his  arms;  that  the  train  had  stopped  by 
the  time  he  got  to  the  gate,  and  he  found 
that  the  plalntUTs  hand  and  fingers  had  been 
mashed  and  torn  all  to  pieces.  This  state- 
ment of  facts,  taken  from  appellant's  brief. 
Is  Indorsed  by  the  appellee's  counsel  as  "a 
fairly  accurate  statement  of  the  facts  so  far 
aa  It  goes,  bnt  some  salient  parts  of  the  evi- 
dence an  not  moitloaed." 

Hie  ad^tional  fitcts  rtited  on  br  appellee 
to  sostain  the  Jndgmait  against  aK>ellant 
are  that  the  curres  In  the  track  mentliwed 
In  appellant's  brief  did  not  obstinct  the  view 
of  the  point  wh«e  the  child  was  injnred 
from  any  point  between  the  depot  and  the 
place  of  the  injury,  ai^  that  the  train  crew 
conld  have  seen  from  the  top  of  the  caboose 
or  from  the  rear  of  the  platform  ot  the  ca- 
boose the  scene  of  the  injnry  at  any  p<^t 
between  the  dcfiot  and  the  place  of  the  acci- 
dent The  fact  that  Hie  flagman  said  the 
child  was  In  the  middle  of  the  track  when 
he  flrst  saw  her  is  stressed  as  an  important 
feature  of  the  case.  Appellee's  counsel  con- 
clude frmn  the  evidence  that  the  child  had 
gotten  across  the  track,  and,  hearing  the  ap- 
proaching train,  she  tried  to  r^reat.  and 
was  caught  before  she  bad  cleared  the  track, 
and  if  the  flagman  and  c<mductor  had  been 
diligent,  they  could  have  seen  the  child  in 
time  to  have  prevented  the  accident.  It  Is 
manifest  from  the  entire  record  that  the 
conductor  and  flagman  made  every  reason- 
able effort  to  save  the  child  after  she  came 
into  their  view.  In  fact,  there  is  no  room 
for  doubt  that,  after  the  child  was  seen,  the 


employte  of  aiv^lant  did  everything  human- 
ly possible  to  prevent  the  InJnry. 

Of  what  negligmce  is  complaint,  madet 
It  Is  asserted  that,  when  the  train  reached 
the  depot,  the  flagman,  for  no  reason,  aban- 
doned his  place  on  the  rear  of  the  train,  and 
got  o^t  on  the  ground,  and  that  his  absence 
from  his  statiw  at  tlie  crodol  momrait  was 
the  inoximate  cause  at  the  acddent.  It  Is 
assumed  that  the  employes  were  uegllgoit 
if.  they  failed  to  keep  a  lookout  tor  the  child 
on  the  track;  that  tt  the  flagman  had  re- 
mained at  his  post  he  could  have  seen  the 
child  in  time  to  give  the  alarm,  stop  the 
train,  and  save  the  child.  It  only  remains 
for  ns  to  decide  whether  or  not  the  appel- 
lant was  bound  to  lookout  for  children  on 
the  track. 

[1 , 2]  As  a  general  rule,  a  railroad  com- 
pany Is  entitled  to  a  clear  track,  owes  no  ob- 
ligation to  keep  a  lookout  for  trespassers, 
and  Is  required  only  to  refrain  from  Injuring 
trespassers  after  their  position  of  peril  is 
discovered.  Of  course,  circumstances  may, 
and  do,  have  something  to  do  ^vlth  the  degree 
of  care  incumbent  upon  railroad  employes 
after  the  trespasser  is  seen. 

[3]  It  is  no  doubt  true  that  it  would  be 
negligent  to  anticipate  that  a  child  wonld 
take  care  of  Itself  to  the  same  extent  as  the 
ordinary  adult  wonld.  It  may  not  be  too 
much  to  say  that  had  the  employes  of  the 
railroad  company  In  the  present  case  dis- 
covered the  child  In  time  to  avert  the  acci- 
dent, and  had  failed  to  make  every  possible 
effort  to  stop  the  train,  they  would  have 
been  guilty  of  a  wanton  wrong. 

[4]  It  is  argued  here  that  the  child  in  this 
case  could  not  be  termed  a  trespasser.  There 
is  s<»ne  conflict  In  the  authorities  upon  this 
subject  Some  decisions  may  be  fOund  which 
hold  that  a  child  of  such  tender  years  can- 
not be  classed  a  trespasser,  bnt  we  think 
the  decisions  so  holding  are  Illogical  and  nn- 
sound.  The  failure  to  distinguish  trespass 
from  contributory  negligence  seems  to  be  the 
weakness  In  this  line  of  decisions.  It  might 
be  said  that  a  child  cannot  be  guilty  of  a  will- 
ful wrong  because  of  its  lack  of  ability  to  dia- 
tingulsh  right  from  wrong,  but  we  think  the 
child  In  this  case  was  a  trespasser  in  the  le- 
gal sense.  Oyc  v<^.  33,  p.  773.  The  general 
rule  has  been  relaxed  In  the  attractive  nui- 
sance cases. 

15]  KaUway  Oa  v.  WiUlams,  e»  Miss.  639, 
12  South.  957,  is  not  precis^  In  point  as 
there  was  a  special  plea  in  that  case  averring 
the  unusual  preco(dty  of  the  child  and  her 
sufficient  discretion,  but  it  seems  that  the 
court  in  that  case  announced  a  general  role 
in  this  language: 

"Until  he  saw  the  child  and  her  peril,  he  owed 
her  DO  other  or  greater  duty  than  that  due  any 
trespasser  whatever.  Only  when  the  engineer 
sees  the  trespasser  is  a  diild  Is  he  brought  onder 
a  rule  of  greater  care  and  caution." 

"The  true  rale  seems  to  be  that,  althongh  the 
age  of  the  child  may  he  important  in  determin- 
ing the  question  ot  ooatributory  negligeiicfl^  or 
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tlie  datj  of  die  company  after  diBCOverins  Um, 
di«  company  ta,  In  general,  no  more  bound  to 
keep  itg  premises  safe  for  children  who  are 
trespassers,  or  bare  licensees,  not  invited  or  en- 
ticed by  it.  than  it  is  to  keep  them  safe  for 
adults.''^  Elliott  on  Rallroada,  1268,  toL  8. 

We  believe  that  tbls  has  always  been  the 
rule  in  this  state.  Many  cases  are  amrmed 
wtaer^  it  is  not  questioned  tbat  children 
may  be  trespassers,  and  it  is  impossible,  in 
oor  opinion,  to  sustain  any  otber  view. 

[I]  To  restate  our  vlewa  ot  Uils  case,  we 
think  It  wonld  be  straining  the  tacts  undoly 
to  say  that  any  sort  of  negligence  la  ahown 
by  the  evidence,  and,  besides,  it  tbtfre  was 
neglMience,  it  consisted  In  tbe  failure  of  the 
flagman  to  xemaln  at  his  post  every  Instant 
of  the  time  to  maintain  a  constant  lookout 
for  treq>aBsers  on  the  tracb,  and  even  though 
the  flagman  was  negligent  to  this  extoit,  his 
negligence  cannot  be  of  any  anil  to  the 
plaintiff. 

Reversed  and  dlsmisBed. 


TAZOO  &  BL  V.  R.  CO.  v.  HUFF  «t  aL 

(No.  17746.) 

({Supreme  Court  of  Mississippi,  Division  B. 
May  IS.  1916.) 

1.  BAiLBOAoa  «S9S78— Death  or  Febsons  on 

Tracks  —  Actions  —  SumciKNCT  of  Evi- 
dence. 

In  action  for  death  of  cliUd  on  railroad 
tracks,  evidence  that,  when  an  unknown  object 
was  first  detected  on  the  track,  the  engineer 
gave  alarm  whistle  and,  on  discovery  that  the 
object  was  a  child,  made  all  possible  etEort  to 
•top  the  train  ^owed  no  neglUence  on  part  of 
the  company. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Coit  Dig.  SI  1281,  1282;  Dec.  Dig.  «»878.] 

3.  Neoliqence  «=>33(3)  —  Oase  as  to  Tees- 

PASSEBS— ClI  ILDBEN . 

As  to  whether  a  child  is  to  be  classed  at  a 
trespasser,  his  having  reached  years  of  diacre- 
tion  is  not  materiaL 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  |  47;  Dec.  Dig.  «s3380t).] 

S.  Rahaoaos  ^»3re— Death  of  Pebsons  on 

Tbaoks  —  Gabg  A0  to  Tbespasbebs  —  Chil- 

DBEN: 

Until  a  child  on  railroad  track  is  distin- 
gnished  by  an  engineer,  not  IndLstinctly  as  a 
mere  object,  hat  as  a  human  being,  the  engi- 
neer is  under  no  obligation  to  stop  his  train. 

(Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  K  1281,  1282 ;  Dec.  Dig.  «=»378.] 

4.  Rahaoadb  «s»378— Death  of  Pebsons  on 
Tkacks— Pbecautiohs  as  to  PSBBons  Seen 

ON  TlUOK— OhUiOBKN. 

If  an  engineer  in  the  operation  of  a  fast- 
moving  train  discerns  a  helpless  infant  on  the 
track,  he,  as  well  as  the  company,  is  under  the 
absidnte  duty  of  exercising  tbe  highest  degree 
of  care  and  oolng  everythiiur  posslblie  to  prevent 
injury  to  the  Innocent  cMld. 

[Ed.  Note.— For  otber  cases,  see  Railroads, 
CenL  Dig.  H  1281.  1282;  Dee.  Dig.  «»878.] 

5.  Evidence  ^588  —  WaiaHT  —  Incbediblb 

BVIDENCE. 

In  an  action  for  death  of  a  child  on  rail- 
road track,  testimony  of  the  snalneer  of  a  fast 
train  that  he  did  not  see  the  cmid,  even  as  an 
object,  until  within  160  feet  is  not  necessarily 


rendered  incredible  by  measurements  after  the 
accident,  showing  that  an  ei^neer  could  have 
seen  tbe  small  child  a  distance  of  500  feet, 
since  the  actions  of  an  engineer  of  a  fast  train 
should  not  be  viewed  in  the  light  of  a  calm 
and  delibemte  test,  made  by  witnesses  standing 
on_  the  track  and  looking  intently  at  a  Bmall 
child,  which  they  knew  was  being  put  on  the 
track  for  the  very  purpose  of  making  the  test 
[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {  2437 ;  Dec.  Dig.  «=7588.] 

Appeal  from  Olrcolt  Court,  Tallahatchie 
County ;  J.  B.  Eckles,  Judge. 

Action  by  Eddie  .Huff  and  others  against 
the  Tazoo  ft  Mlsslssii^l  Valley  Railroad 
Company.  From  a  Judgment  for  plaintiffs, 
defendant  appeals.  Judgment  set  aside,  and 
Judgment  for  defendant  entered. 

James  Stone  ft  Son,  of  Oxford,  tor  ttpsffA- 
lant  Ctaiy  ft  Rice,  of  Charleaton,  for  appel- 
lees. 

STE VEINS,  J.  AppeUees  recovered  a  judg- 
ment in  the  sum  of  $5,000  against  app^nt 
for  the  alleged  negligent  kUllng  of  a  little 
negro  boy  about  four  years  old,  the  child  of 
appellees.  It  ai^ars  that  the  little  boy  went 
to  sleep  upon  the  track  of  appellant  about  5 
milra  west  of  the  town  of  Charleston.  At  the 
point  where  the  child  was  lying  there  was  a 
considerable  curve,  and  there  1m  testimony 
showing  tbat  the  distance  the  engineer,  bring 
on  the  lookout,  might  have  seen  the  slewing 
child  was  approximately  600  teeL  The  train 
that  caused  the  injury  complained  of  consist- 
ed of  five  flat  cars,  heavily  loaded  with  green 
oak  timbers,  and  was  running  at  the  rate  of 
not  less  than  20  miles  an  hour.  There  was  a 
new  switch  stand  In  the  curve  of  the  track 
some  620  feet  or  more  from  the  point  where 
the  child  was  lying  and  near  a  public  road 
crossing,  and,  in  passing  over  this  road  cross- 
ing and  by.  this  new  svritch  stand  before 
reaching  the  place  of  the  accident,  the  testi- 
mony shows  that  the  engineer  blew  his  whis- 
tle and  directed  a  good  deal  of  his  attention 
to  the  new  swltidi;  then  being  put  In  there. 
The  evidence  discloses  that  the  train  was 
properly  eQulpped  with  air  brakes  and  other- 
wise, and  that  the  track  was  a  good  one. 
The  engineer  says  that : 

"After  I  passed  this  switch,  I  noticed  both  my 
engine  and  tank  were  coming  all  right,  and  1 
glanced  down  the  track  and  saw  a  small  object 
in  the  track  after  I  got  WHne  distance  by  this 
switch  stand,  and  it  was  several  instances  be- 
fore I  discovered  it  was  a  human.  As  soon  as 
I  discovered  it  was  a  hnman,  I  put  my  brakes  in 
emergency,  and  threw  sand  upon  the  rail,  and 
did  everything  in  the  world  that  an  engineer 
could  do  to  avoid  the  accident*' 

He  also  says: 

"As  soon  as  I  discovered  it  was  an  object  on 
the  track,  I  sounded  the  alarm  whistle." 
He  further  says: 

"The  object  did  not  move;  it  was  lying  In- 
side the  rails,  and  its  head  was  towards  the 
middle  of  the  track.  It  was  very  hard  to  see 
it  at  all.  To  show  y«n  bow  small  the  (Aject 
was,  the  pilot  of  the  engine  ran  over  the  child, 
and  there  was  a  little  bolt  in  the  ash  pan,  and 
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that  hit  him  In  the  back  of  the  head.  Tbe  pilot 
to  the  engine  Is  very  low  to  the  Kronnd.  It 
passed  over  tbfs  human  and  didn't  tear  it  up 
whatever.  *  •  *  It  never  moved  a  muscle 
when  I  blew  the  whistle ;  didn't  move  a  muscle 
at  ao7  time.  I  walked  out  where  I  could  see 
it,  wishing  that  I  could  save  it." 

The  engineer  further  testifies  that  It  was 
from  376  to  400  feet  from  the  time  he  put  on 
the  brakes  until  the  en^e  Bt<^^>ed,  and  thAt 
"no  human  living  being  could  have  sbvped 
that  train  sooner." 

[1  ]  At  the  dose  of  the  testimony  the  court 
declined  to  grant  a  peremptory  Instruction 
requested  by  appellant,  but  submitted  the 
cause  to  the  Jury.  It  is  contended  by  tounsel 
for  appellees  that  the  evidence  shows  the 
child  was  seen  by  the  engineer  as  he  was 
passing  the  switch  stand;  that  this  switch, 
stand  was  620  feet  or  more  from  the  place 
where  the  child  was  lying,  and  that  there- 
fore the  engineer  was  guilty  of  n^Ugence  In 
not  stopping  his  train  earlier.  We  have  ex- 
amined this  record  with  much  patience  and 
care  to  determine  whether  there  is  sufficient 
conflict  in  the  testimony  upon  which  the  jury 
could  predicate  negligence.  In  our  Judgment 
the  proof  falls  to  show  any  negligence  what- 
ever. The  evidence  Is  undisputed  that  the 
subject  of  this  most  unfortunate  accident  was 
a  very  small  negro  boy;  that  he  was  lying 
between  the  rails  at  a  point  where  there  is 
a  pronounced  curve  in  the  roadbed;  that  it 
was  Impossible  for  the  engineer  to  detect  or 
at  first  discern  that  the  object  he  saw  was  a 
human  being;  and  that  when  he  did  first  dis- 
cern that  a  human  life  was  in  danger,  he  ap- 
plied the  emergency  brakes,  sanded  the  rails, 
and  did  everything  In  the  world  that  an  en- 
gineer could  do  to  stop  the  train  and  prevent 
the  accident  He  gave  the  alarm  whistle 
when  the  unknown  object  was  first  detected. 
The  object  did  not  move  at  the  alarm,  and 
the  ens^eer,  of  course,  could  not  appreciate 
the  necessity  of  stopping  his  train  until  he 
discerned  that  the  object  was  at  least  prob- 
ably a  human  being.  Eddie  HufT,  the  father 
of  deceased,  admits  that  it  was  172  steps 
from  the  switch  to  where  the  body  was  found. 
To  the  same  effect  was  the  testimony  of  Ida 
Shields,  another  witness  Introduced  by  plain- 
tiff. It  appears  that  some  time  after  the  ac- 
cident certain  inspection  or  measurements 
were  had  under  the  direction  of  the  attorneys 
for  the  plaintiff  and  in  taking  these  measure- 
ments witness  John  Sevier  testified  that  be 
counted  the  steps  from  the  switch  stand  to 
the  point  where  the  child  was  killed  as  170. 
l^ls  was  not  a  case  reflecting  an  Injury  done 
at  a  public  road  crossing,  within  the  confines 
of  a  munldpallty,  or  in  a  congested  district. 
This  accident  occurred  in  the  country,  and  at 
a  point  where  the  employes  of  the  railroad 
had  a  right  to  expect  a  clear  track.  Without 
elaboration,  therefore,  we  think  tids  case  is 
controlled  by  the  principles  this  day  announc- 
ed by  us  in  the  case  of  Y.  &  M.  V.  B.  R.  Co. 
T.  Tiny  BeU  Smitli  et  aL,  71  South.  762. 

[2-4]  It  is  ocmtended  by  ccnmsd  for  appel- 


4  REPORTBB  (Uiss. 

lees  that  the  deceased  was  a  ditld  of  ancti 
tender  years  that  he  could  not  be  guilt?  of 
contributory  negligence,  and  could  not  t>e 
classed  as  a  trespasser.  We  think  in  tbis 
case  It  is  immaterial  whether  the  child  had 
or  had  not  reached  the  years  of  dlscreUon. 
The  question  Is  not  whether  the  deceased  was 
guilty  of  contributory  negligenee,  but  wheth- 
er appellant  was  negligent  We  approve  the 
statement  of  Woods,  J.,  in  Ballroad  Co.  v. 
WilllamB,  68  Miss.  631, 12  South.  957.  as  fol- 
lows: 

"The  test  of  responsibility  Is,  Did  the  strik- 
ing of  the  child  by  the  train  occur  after  the  engi- 
neer had  seen— not  might  or  ought  to  have  seen 
—that  is,  discerned  or  distinguished,  the  girl. 
Until  the  girl  had  been  seen,  discerned  to  be  a 
human  being,  the  engineer  was  under  no  obli- 
gation to  the  trespasser  to  check  or  stop  his 
train,  whatever  may  hare  been  his  obligation  to 
the  passengers  who  were  being  hauled  by  him." 

It  may  he  conceded  as  a  true  rule,  founded 
upon  Justice  and  a  pn^r  value  of  human 
life,  that  if  an  engineer  In  the  operation  of  a 
fast-moving  train  discerns  a  helpless  Infant 
on  the  trade,  he,  as  well  as  his  company,  is 
under  the  absolute  duty  of  exercising  fbe 
highest  degree  of  care  and  doing  everything 
I>ossible  to  prevent  injury  to  the  Innocent 
child.  The  rule,  however,  presupposes  knowl- 
edge by  the  engineer  ot  the  child's  presence 
and  danger.  In  our  Ju^ment  the  engineer 
In  the  Instant  case  has  met  all  the  require- 
ments of  this  rule.  To  hold  otherwise  would 
convict  him  of  manslaughter.  It  is  hard  to 
believe  that  a  responsible  engineer  would 
gamble  with  the  life  of  a  diUd  of  tender 
years;  and  that  he  did  not  In  this  case  is 
manifest  from  the  undisputed  testimony. 

[6]  The  engineer  Is  most  positive  In  his  tes- 
timony that  he  did  not  see  the  object  at  all 
until  within  150  feet  of  It  He  then  did  not 
at  first  know  what  the  object  was.  He  did 
the  very  natural  thing  of  sounding  the  alarm, 
and  there  is  no  evidence  that  be  took  his  eyes 
off  the  object,  and  that  he  failed  to  act 
promptly  and  effectively  in  applying  the 
brakes  and  stopping  the  train.  The  whole 
tragedy  was  enacted  within  a  few  moments 
of  time.  That  the  train  was  brought  to  a 
quick  stop  is  conclusively  shown  by  all  the 
testimony  In  the  case.  The  plaintiff,  by  tak- 
ing certain  measurements  after  the  accid^t, 
attempted  to  show  that  an  engineer  could 
have  seen  the  small  child  a  distance  of  at 
least  500  feet.  We  do  not  think,  however,  the 
actions  of  the  engineer  should  be  viewed  In 
the  light  of  a  calm  and  deliberate  test  made 
by  witnesses  standing  on  the  track  and  lott- 
ing intently  at  a  small  child,  which  they 
knew  was  being  put  upon  the  track  for  the 
very  puriwse  of  making  the  test.  The  engi- 
neer of  a  fast-moving  train  has  many  duties 
to  perform,  and  It  Is  not  unreasonable  that 
he,  as  he  says,  did  not,  In  fact,  see  the  object 
at  all  nntU  wltbin  160  feet  of  the  diild,  and 
when  It  was  abmlotely  too  late  to  prevent 
the  Injury. 

The  peranptorj  Instruction  requested  by 
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appellant  ahoold,  In  oar  Jndgment,  have  been  i 
granted;  and  therefore,  without  reference  to 
any  other  assignments  of  ecnox  relied  upon, 
we  think  the  judgment  of  the  lower  court 
abonld  be  set  aside,  and  that  Judgment  ahonld 
be  altered  here  for  aK>dlant 


PAISON  V.  VESTAIi,  City  MarBhaL 
(Supreme  Oonrt  of  Florida.   AprU  25.  191&) 

(Bfttaiiu  hv  th«  Oowi.} 
Habkas  CoKPrs  «=9l09~Di8PoamoiT  or  Peb- 

SOIT— IEIE1U.KD. 

Where  on  habeas  corpus  proceedings  it  ap- 
pears that  the  petitioner  Is  held  under  a  sentence 
that  is  illegal,  the  petitioner  may  be  remanded 
for  a  proper  sentence)  he  havlnK  his  right  to  ball 
aa  the  law  provides  pending  tba  Imposition  of 
a  legal  sentence. 

[Ejd.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  S!  97,  98;  Dec.  Dig.  «=»109.] 

Bhrror  to  Circuit  Court,  HUlshorough  Coun- 
ty;  P.  H.  BoUes,  Judge. 

Application  br  George  E.  Falaon  for  writ 
of  habeas  eorpw  to  E,  D'.  Vestal.  City  Mar- 
shal. From  a  Judgment  remanding  the  petl^ 
tloner  to  custody,  be  brings  error.  Affirmed. 

Dickenson  &  Dickenson,  of  Tampa,  and 
G.  B.  Wells,  of  Plant  City,  for  plaintiff  In  er- 
ror. T.  F.  West,  Atty.  Gen.,  and  C.  O.  An- 
drews, Aast  Atty.  Gen.,  for  d^endant  in  er- 
ror. 

WHITFIELD,  J.  The  circuit  judge  Issued 
a  writ  of  habeas  corpus  upon  a  petition  al- 
leging that  Falson  was  Illegally  detained  iu 
custody  by  Vestal,  dty  marshal  of  Plant  City, 
under  a  conviction  upon  an  affldarit  charg- 
ing that  on  stated  days  Faison  "did  sell  in- 
toxicating liquors,  contrary  to  the  city  ordi- 
nances of  said  dty,"  etc.  It  Is  fnrther  al- 
leged that  the  ordinance  Is  void,  in  that  It  Il- 
legally authorizes  a  double  sentence  of  both 
fine  and  ImprlsiKiment.  As  Justifying  the  de- 
tention the  marshal  relied  upon  a  mittimus 
reciting  a  violation  of  the  ordinance  making 
it  unlawful  "to  directly  or  Indirectly  sell  or 
offer  for  sale  any  intoxicating  liquors,  wines, 
or  beers  or  any  spirituous,  Tinous,  or  malt  liq- 
uors of  any  kind  whatsoever  within  the  cor- 
porate limits  of  the  dty  of  Plant  Olty,  Fla.,» 
and  Impoedng  a  penalty  of  "a  fine  ot  not  less 
than  fifty  dollars  ($50.00)  or  more  than  one 
hundred  dollars  ($100.00)  or  by  imprisonment 
in  the  dty  jail  for  not  less  than  ten  (10) 
days  or  uHure  than  thirty  (30)  days,  or  by 
both  such  flue  and  imprisonment,  in  the  dis- 
cretion of  the  court,  for  the  first  oltmae  and 
by  a  fine  of  not  less  than  one  hundred  dollars 
(flOO.00)  or  more  than  five  hundred  dollars 
($500.00)  or  by  lmpris<mment  In  the  dty  Jail 
for  not  less  than  thirty  (30)  days  or  more 
than  sixty  (60)  days  or  by  both  such  fine  and 
Imprisonment  In  the  discretion  of  the  court 
for  eadi  offense  subsequent  to  the  first  of- 
fonse."   The  mittimus  requires  the  marshal 


to  take  and  keep  Poison  In  his  custody  "sub- 
ject to  hard  labor  In  the  city  of  Plant  City, 
Fla.,  for  the  full  period  of  sixty  (60)  days." 

The  drcult  Judge  held  that  the  ordinance— 
"authorizes  imprisoDmeut  for  cot  more  than  30 
days  or  a  Sue  of  not  more  than  $100  for  the 
first  offense,  which  is  the  maximum  i>CTalty 
prescribed  by  law,  and  further  finds  that  the 
respondent  has  no  legal  right  or  authority  to 
con6ne  the  petitioner  for  a  longer  period  than 
30  days,  whidi  has  not  yet  been  fulv  served  by 
the  petitioner. 

*"xbe  court  further  finds  that  the  ordinance 
In  question  is  not  uncoostitutional  or  void  and 
not  in  confiiet  with  the  municipal  charter  of 
the  of  Flant  City,  or  the  Conatitution,  or 
the  laws  of  the  state  of  Florida,  and  that  a 
valid  Judgment  may  hereafter  be  entered  im- 
posing upon  the  petitioner  a  fine  of  not  more 
than  $100  or  imprisonment  for  not  more  than 
80  iajn,  or  both  sudt  fine  and  Imprisonment,  In 
the  discretion  of  the  court 

"It  is  thereapon  considered,  ordered,  adjudg- 
ed, and  decreed  that  the  petition  be  denied,  and 
that  the  petitioner,  George  B.  Faison,  be,  and 
he  is  hereby,  remanded  to  the  custody  of  the 
respondent  to  serve  sneh  sentence  aa  may  be 
lawfully  imposed  uj»n  him  In  c<mformity  with 
and  witUa  the  limitations  of  tUs  order  and  de- 
cree." 

A  writ  of  error  to  tbis  judgment  was  al- 
lowed by  the  drcolt  Judge  under  the  stat- 
ute 

Section  14,  c.  6380,  Acts  of  1011,  the  spe- 
dal  charter  act  of  the  city  of  Plant  City, 
Fla.,  authorizes  the  dty  to  pass  "all  such  or- 
dinances *  *  *  as  may  be  expedient  and 
necessary  for  the  preservation  of  the  public 
peace  and  morals,"  etc.,  provided  "that  for 
no  one  offense  made  punishable  by  the  ordi- 
nances and  laws  of  the  said  city,  shall  a  fine 
of  more  than  five  hundred  dollars  be  assess- 
ed, nor  Imprisonment  for  a  period  of  time 
greater  than  90  days."  It  does  not  appear 
that  the  ordinance  condlcts  with  the  local 
optlcm  laws  of  the  state  regulating  the  sale 
of  intoxicating  liquors,  wines,  or  beer.  As- 
suming that  the  drcult  Judge  correctly  held 
the  dty  could  not  legally  "confine  the  peti- 
tioner for  a  longer  period  than  30  days,"  and 
assuming  also,  as  contended  for  the  petition- 
er, but  not  deddlng,  that  the  portion  of  the 
sentence  of  the  petitioner  by  the  munidpal 
court  "to  hard  labor  la  the  dty"  Is  not  au- 
thorized, the  petitioner  Is  charged  with  a 
munidpal  offense,  and  apparently  has  been 
convicted  under  such  cbarge.  If  the  sen- 
tence imposed  be  Illegal,  the  petitioner  is  not 
thereby  entitled  to  a  discharge,  but  may  be 
remanded  for  a  proper  sentence;  he  having 
his  right  to  give  ball  as  the  law  provides 
pending  the  Imposttlott  a  legal  sentence. 
See  McDonald  v.  Smith,  68  Fla.  77,  66  South. 
430;  Porter  v.  State,  62  Fla.  79,  56  South. 
406.  It  does  not  appear  that  the  ordinance, 
as  construed  by  the  circuit  Judge,  Is  wholly 
void  under  the  statute  conferring  powers  up- 
on the  dty  of  Plant  City.  A  second  offense  is 
one  offense,  though  not  the  first  offense ;  and 
a  proper  sentence  may  avoid  questions  as  to 
the  l^llty  of  a  double  sentence.  The  judg- 
ment entered  by  the  drcult  Judge  compiles 


4s»For  otlier  cues  see  wm*  topic  and  KEY-NUUBEB  In  aU  Kar-Nambered  DlgwU  and  Indust 

Digitized  by  Google 


760 


71  SOUTHERN  RBFORl^B 


wlUi  the  statutory  provlsloii  that  at  the  hear- 
ing the  court  shall  "either  discharge  him,  ad- 
mit blm  to  ball  or  remand  him  to  custody,  as 
the  law  and  the  evidence  shall  require."  Be- 
ing "remanded  *  *  *  to  serve  such  sen- 
tence as  may  be  lawfully  Imposed  upon  him" 
iB  a  remand  to  custody  as  the  law  and  the 
evidence  requires,  and  the  petitioner  Is  not 
thereby  denied  his  right  to  bail  under  the 
law  pending  sentence. 

If  the  petitioner  has  not  been  legally  tried 
on  the  affidavits  charging  the  offense,  he 
may  be  so  tried  upon  being  remanded,  and, 
if  he  Is  not  tried  and  sentenced,  or  sentence3 
promptly,  he  may  ezerdse  his  rlj^t  to  give 
balL 

Judgment  affirmed. 

TATLOB,  C.  J.,  and  SHACia^FORD, 
COCSBSSlj[jf  and  EIJjIS,  JJ.,  concur. 


COMMEROIAIi  NAT.  BANK  v.  JORDAN. 
(Supreme  Court  of  Florida.    April  27,  1916.) 

(SyUabuK  hy  ihe  Courts 

1.  COBPOBATIONS  <g=>C57(S>— FOBEIOH  OOBPO- 
EATIOn  »-CONTBACTS— EJWPOBCEMBNT. 

Chapter  5717,  Laws  of  Florida  1907,  en- 
titled "An  act  to  prescribe  the  terms  and  condi- 
tions upon  which  foreign  corporations  for  pro6t 
may  transact  businesa  or  acquire,  hold  or  dis* 
pose  of  property  in  this  state,  does  not  declare 
aU  contracts,  notes,  or  other  securities  made  by 
or  on  behalf  of  any  forei^  corporation  in  this 
state  before  It  has  cmnplied  with  the  statutory 
requirements  to  be  absolutely  void.  The  legis- 
lative purpose  as  appearing  in  such  act  being  to 
render  such  contracts  unenforceable  in  the 
hands  of  the  corporation  or  its  assigns,  but  en- 
forceable against  it  or  them. ' 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  {8  2537-2639 ;  Dec  Dig.  «s»a57(8).] 

2.  Bixxs  AHO  Nona  «a>376— Fobbioit  Cobfo- 

BATIOHS  —  CoZfTBACTB  —  ENFOBCBVBNT  — 

"ASSIOKS." 

Section  4  of  chapter  5717,  Laws  of  Florida 
1907,  declaring  every  contract  made  by  or  on 
behalf  frf  any  foreign  corporation  affeetins  its 
liability  or  relation  to  property^  within  the  state 
before  it  shall  have  complied  with  the  provisions 
of  the  act  to  be  void  on  Its  behalf  and  on  be- 
half of  Its  assigns,  but  shall  be  enforceable 
against  It  or  them,  does  not  npressly  nor  by 
necessary  Implication  declare  that  a  negotiable 
promissory  note,  talcen  by  such  corporation  in 
a  business  transaction  in  this  state  before  it 
had  complied  with  the  requirements  of  the  stat- 
Qte,  ^all  be  void  in  the  hands  of  a  bona  fide 
holder  for  value  and  without  notice  of  the  trans- 
action of  wUch  such  note  formed  a  part 

[Ed.  Note — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  K  971-981;  Dec  Dig.  *=» 
875. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Assigns.] 

S.  Bnxa  anu  Notbs  «=»375  —  Indobseicbnt 
AHD  Transfer— Bona  Fm  Pubchasebs. 
Where  a  negotiable  promissory  note  taken 
by  a  foreign  corporation  In  a  business  transac- 
tion in  violation  of  the  provisions  of  chapter 
5717,  Laws  of  Fltudda  1907,  passes  into  the 
bands  of  an  indorsee  in  good  faith,  withont  no> 
tice,  before  maturity  and  for  value,  it  is  not 
subject  in  bis  hands  to  such  defenses  as  may. 


have  been  available  ander  th«  statute  by  the 
maker  against  the  payee. 

[Ed.  Note—For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  971-061.;  Dec  Dig. 

375.1 

Error  to  Circuit  Court,  Duval  Comity;  D. 

A.  Simmons,  Judge. 

Action  by  the  Commercial  National  Bank 
against  William  S.  Jordan.  Judgment  for 
defendant,  and  plaintiff  brings  ernw.  Re- 
versed, with  instructions. 

John  C.  Cooper  ft  Son,  of  Jadcsonvllle,  for 
plaintiff  In  error.  Powell  ft  Petot,  of  Jack- 
sonville, for  defendant  In  emv. 

ELLIS,  J.  [1  -S]  The  question  presented  by 
this  record  la;  Whether' a  negotiable  promis- 
sory note  in  the  hands  of  an  Indorsee  in  good 
faith  and  without  notice,  for  a  valuable  con- 
sideration before  matnrlty,  Is  enforceable 
against  the  maker,  where  the  promissory  note 
In  quef^on  was  given  by  the  maker  In  re- 
newal of  a  note  which  had  been  given  to  a 
foreign  corporation  In  payment  for  certain 
shares  of  the  common  stock  of  the  corpora- 
tion, which  corporation  had  not  transacted 
any  businesa  in  Florida  prior  to  June  1,  1907, 
and  which  at  the  time  the  original  and  re- 
newal notes  were  executed  had  not  complied 
with'  the  provislous  of  chapter  5717,  Laws  of 
Florida  1907,  entitled  "An  act  to  prescribe 
the  terms  and  conditions  upon  which  foreign 
corporations  for  profit  may  transact  business^ 
or  acquire,  hold  or  dispose  of  property  In 
this  state." 

The  sections  of  chapter  B717,  Laws  of  Flo- 
rida 1907,  which  are  Involved  In  this  question 
are  1,  4,  and  6,  which  are  as  follows: 

"Section  1.  That  no  foreign  corporation  shall 
transact  business  or  acquire,  hold  or  dispoBe  of 
property  in  this  state  until  it  shall  have  filed 
in  the  office  of  the  secretary  of  state  a  duly 
authenticated  copy  of  its  charter  or  articles  of 
incorporation,  and  sbnU  have  received  from  him 
a  permit  to  transact  business  in  this  state." 

'^Sec  4.  Every  contract  made  by  or  on  behalf 
of  any  foreign  corporation  affecting  its  liability 
or  relating  to  property  witbin  the  state  before 
it  shall  have  complied  with  the  provisions  of  this 
act  shall  be  void  on  its  behalf  and  on  behalf  of 
its  assigns,  but  shall  be  enforceable  against  it 
or  them." 

"Sec.  6.  This  act  shall  not  apply  to  any  for- 
eign corporation  whatever  transacting  bnsioeaa 
in  this  state  at  the  time  this  act  shall  tato  et 
feet:  Provided,  that  any  such  finwign  corpora- 
tion hereafter  increasing  its  capital  stock  shall 
comply  with  the  provisions  of  section  8  in  rd>- 
ti<Mi  ttereto.** 

In  the  case  of  Ulmer  t.  First  National 
Bank  of  St  Petersbtti^,  61  Fla.  460,  65  South. 
405,  this  court  said,  speaking  throng  Mr. 
Chief  Justice  Whitfield,  that  chapter  6717, 
Acts  of  1907,  does  not  conflict  with  nor  Im- 
pose unlawful  burdens  ui>on  Interstate  or  for- 
eign commerce,  nor  does  It  deny  to  foreign 
corporations  any  right  secured  to  them  by  the 
state  or  federal  ConstitutlonB.  The  court 
having  under  consideration  a  similar  con- 
tract, made  hy  a  foreign  corporation  which 
had  not  compiled  with  the  statute,  held  tiiat 


^3>Foi  othsr  CUM  sM  Mm*  topic  and  KKY-NUUBBft  In  all  Ksy-Nambtrad  DlgMta  and  I&dUM 

Digitized  by  Google 


Flaj 


COMMERCIAL  NAT.  BANK  v.  JORDAN 


761 


the  making  of  anch  contract  in  the  state  on  • 
behalf  of  the  foreign  corporation  violates  the 
statute,  and  the  note  a  part  of  the  contract  or 
transaction  will  not  he  enforced  by  the  courts 
of  the  state.  The  case  dted,  however,  does 
not  decide  the  point  presented  here,  because 
the  pleadings  in  that  case  showed  that  the 
note  was  taken  by  the  indorsee  bank  with  no- 
tice of  and  subject  to  Its  infirmities  under  the 
existing  laws,  while  in  the  case  at  bar  the 
pleadings  show  that  the  indorsee  hank  Is  a 
holder  of  the  paper  for  value  in  good  faith 
and  withont  notice  of  the  paper's  InflrmittoB 
under  the  law. 

The  note  was  executed  and  delivered  in 
Tlolatlon  of  the  statute.  It  was  part  of  the 
transaction  whldi  section  1  of  the  act  for- 
bade the  corporation  to  engage  in  until  It  had 
complied  with  the  conditions  nan4U  in  the 
section.  Section  8  of  the  act  makes  the  vio- 
lation of  the  provisions  of  section  1  by  a 
foreign  corporation,  or  any  officer  or  agent  of 
such  a  corporation,  a  misdemeanor,  and  sub- 
jects the  corporation  to  punishment  by  fine, 
and  Its  officer  or  agent  violating  the  provi- 
sions of  the  act  to  fine  or  Imprisonment,  or 
both.  So  the  transaction  upon  -which  the. 
promissory  note  rests  was  not  on^  In  viola- 
tion of  the  statute,  but  was  a  crime  punish- 
able by  fine  and  Imprlsonmrat. 

In  8  R.  O,  U  p.  1016,  subject.  "Bills  and 
Notes,"  section  224,  the  doctrine  is  announc- 
ed that  It  by  no  means  follows,  "because  a 
contract  made  In  violation  of  law,  common  or 
statutory,  is  void  between  the  original  par- 
ties; that  if  given  the  form  of  negotiable  pa- 
per. It  Is  void  In  the  hands  of  a  bona  fide 
holder.  Indeed,  it  Is  the  distingulf^ing  char- 
actfflistic  of  the  law  -of  negotiable  paper  that, 
when  a  contract  takes  that  form  It  is  not  In 
the  hands  of  a  bona  fide  holder,  subject  to 
the  defense  whldi  avoided  It  in  the  hands  of 
ttie  original  parties.  It  Is  well  settled  by  the 
authorities  that,  no  matter  how  Illegal  or  Im- 
moral the  consideration  of  a  note  or  bill,  It 
Is  valid  in  the  hands  of  a  bona  fide  bolder  for 
ralue,  onless  some  statute  makes  the  Instm- 
ment  absolutely  void."  In  support  ot  this 
text  the  following  authorities  were  cited: 
Union  Trust  Co.  v.  Preston  Nat.  Bank,  136 
Hich.  460,  90  N.  W.  399,  122  Am.  St.  Rep.  370, 
reported  also  in  4  Ann.  Gas.  347.  A  check 
was  certified  by  an  officer  of  a  bank  when  the 
drawer  of  the  check  at  the  time  did  not  have 
the  amount  thereof  standing  to  his  credit  on 
the  bank's  l>ook8.  The  certification  of  the 
check  under  tbe  foregoing  circumstances  was 
forbidden  by  the  statute  of  Michigan,  and 
punishable  as  a  crime.  The  check  found  its 
way  Into  the  hands  of  a  bona  fide  holder  for 
Talue  before  maturity.  The  court  held  that 
Hie  check  was  not  in  the  hands  of  a  bona  flde 
bolder  subject  to  the  defense  of  illegality  In 
Us  Inception,  and  dted  approvingly  Vinton  v. 
Feck,  14  Mich.  287,  State  Capital  Bank  v. 
Thompson,  42  N.  H.  369,  New  v.  Walker,  108 
Ind.  365,  9  N.  E.  386,  68  Am.  Bep.  40,  Smith 
V.  Bank.  »  Neb.  81,  1      W.  893.  where  the 


i  court  expressed  its  disapproval  of  a  state- 
ment contrary  to  the  doctrine  quoted  made  In 
Kittle  V.  De  Lamater,  8  Neb.  325,  Hart  t. 
Machine  Co.,  72  Miss.  809,  17  Sooth.  769, 
Press  Oo.  v.  Bank,  58  Fed.  321,  7  C.  O.  A.  248, 
Lynchburg  Nat.  Bank  t.  Scott,  91  Va.  662,  22 
S.  B.  487,  29  L.  R.  A.  827,  50  Am.  St  Rep. 
860,  where  a  note  obligating  the  maker  to 
pay  usurious  interest  was  held  to  be  valid  in 
the  hands  of  a  bona  fide  holder  in  the  ab- 
sence of  a  statute  which  in  express  terms  or 
by  necessary  implication  dedared  the  note  to 
be  void.  Judge  Oarpmter,  apeaklng  for  the 
conrt,  said : 

"That  tliough  tbe  statute,  by  necessary  impli- 
cation, made  the  contract  made  in  violation 
thereof  absolutely  void  as  to  aonnegotiable  con- 
tracts, and  as  to  ne^tiable  contracts  in  the 
bauds  of  persons  havmg  knowledge  of  tbe  de- 
fects, yet  •  •  •  the  statute  will  not  be  con- 
Bidered  to  have  that  effect  should  the  contract 
be  negotiable  in  form,  and  b«  found  in  the 
hands  of  a  bona  fide  h<dder." 

There  is  a  note  following  this  case  as  re- 
ported in  4  Ann.  Cas.  S47,  in  which  the  deci- 
sions of  many  states  are  dted  In  sapport  of 
the  proposition  that: 

"A  oegotiable  contract  wiU  be  enforced  at  the 
Buit  of  a  bona  fide  holder,  notwithstanding  the 
instrument  would  be  unenforceable  between  the 
original  parties  by  virtne  of  statutory  enact- 
ment, unless  the  statute  expressly  declares  the 
contract  utterly  void  and  of  no  effect."  Pope 
V.  Hanke,  165  111.  617.  40  N.  B.  839.  28  L.  B. 
A.  568 ;  Sondheim  v.  Gilbert,  117  Ind.  71,  18  N. 
E.  687,  6  I*  R.  A.  432,  10  Am.  St  Bep.  23: 
Lynchburg  Nat  Bank  v.  Scott,  91  Va.  6o2.  22 
S.  E.  48f  29  L.  R.  A.  837.  60  Am.  8t  Rep. 
860. 

In  tbe  lattw  case  It  was  said: 

"If  the  maker  of  a  negotiable  note  contests 
the  right  of  one  who  has  acquired  it  by  Indorse- 
ment, for  value,  before  maturity,  and  without 
notice  of  any  defense,  to  recover  of  him  the 
amount  of  the  note,  he  must  to  prevail,  be  able 
to  show  a  statute  that  in  express  terms,  or  by 
necessary  Imi^catlon,  declares  the  note  to  o« 
void." 

The  note  was  for  the  payment  of  a  sum 
of  money  at  a  usurious  rate  of  Interest  The 
statute  In  force  at  the  time  declared  all  such 
contracts  and  assuranoes  to  be  for  an  "Il- 
legal consideration."  Prior  to  the  enactment 
of  that  statute,  the  lavra  of  Virginia  declared 
such  contracts  to  be  void.  1  Parsons'  Notes 
&  B.  218;  1  Daniel  on  Negotiable  Instn>- 
ments  (5th  Ed.)  H  197,  198,  808;  Irwin  v. 
Marguett,  26  Ind.  App.  383,  69  N.  E.  38,  84 
Am.  St.  Bep.  297.  nie  statute  under  con- 
sideration in  that  case  expressly  declared 
"all  notes,  bills,  bonds,  conv^ances,  mort- 
gage or  other  securities"  when  tbe  considera- 
tion therefor  was  for  money  won  on  the  re- 
sult of  a  wager,  eta,  "shell  be  void."  Our 
CMiclUEdon  is  that  the  availability  of  a  de- 
fense, interposed  to  the  enforcement  of  a 
negotiable  promissory  note  in  the  hands  of 
a  bona  fide  holder,  that  the  consideration  for 
the  note  was  illegal  or  that  it  rests  upon  a 
contract  or  transaction  forbidden  by  statute, 
depends  upon  the  leglslatlTe  Intent  to  make 
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such  notes  In  the  hands  of  sOfdi  a  bolder 
▼old  as  clearly  ezpreased  by  the  statute  or 
made  to  ^ipear  by  necessary  Implicatloii. 

Hie  statutes  does  not  In  express  terms  de- 
dare  that  all  cwtractB,  not(«,  or  other  se- 
curities, made  by  or  on  behalf  <tf  any  foreign 
corporation  before  It  shall  have  conqaied 
with  the  statutory  reaulrements  shall  be  ab- 
solntcOy  Told  w  of  no  effect  whatsoever,  nor 
did  this  court.  In  the  Ulmer  Gase,  Si  Fla. 
480,  65  South.  406,  hold  that  sudi  was  the 
legisIatiTe  Intention.  The  langum^  of  the 
court  was: 

"If  the  statute  haa  been  violated  by  the  foreign 
corporation  in  acquiring  the  note  or  in  making 
a  contract  of  which  the  note  is  a  part,  the  cor- 
poration cannot  enforce  the  payment  of  the  note 
in  the  courts  of  the  state ;  and  if  the  note  was 
taken  by  the  indorsee  bank  with  notice  of  and 
subject  to  Its  infirmitiefl  under  the  existing  laws, 
the  bank  cannot  recover  through  the  courts." 

In  the  case  of  Campbell  t.  Daniel,  68  Fla. 
282,  67  South.  90,  this  court,  having  under 
consideration  the  same  statute,  and  speaking 
through  Mr.  Justice  Co<^retl,  said: 

"The  statute  does  not  forbid  the  mnnidpality 
or  any  citizen  of  the  state  entering  into  a  con- 
tract with  a  nonregistered  foreign  corporation; 
to  tiie  contrary,  the  statute  in  terms  permits  the 
enforcement  of  the  contract  on  its  behalf." 

Here  the  essential  dUTerence  between  a 
Tcdd  and  a  voidable  contract  was  pointed 
out.  The  clear  legislative  purpose  was  to 
render  such  contracts  unenfwceable  In  the 
hands  of  the  corporation  or  its  assigns,  but 
enforceable  against  It  or  them.  The  use  of 
the  word  "v<4d"  in  the  statute,  in  connection 
with  those  foUowliur,  necessarily  conveys  a 
meaning  dlffer«it  from  what  would  have 
beea  the  word's  stgniflcance  bad  it  stood 
alone.  While  the  statute  uses  the  word 
"void,"  it  describes  a  "T<rfdable'*  cmtract 

Now  In  this  case  the  contract  took  the 
form  of  a  negotiable  promissory  note,  an  in- 
strument to  whldi,  Mr.  Daniel,  in  his  work 
on  Negotiable  Instmmenta,  says,  the  law  ex- 
tends peculiar  protection  "because  it  would 
seriously  embarrass  mercantile  transactions 
to  expose  the  trader  to  the  consequences  oi 
having  the  bill  or  note  passed  to  him  im- 
peached for  some  covert  defect"  1  Daniel 
on  Negotiable  Instruments,  t  197.  Zet  the 
maker  of  the  note  saw  fit  to  give  to  it  the 
<duiracter  of  negotiability.  He  knew  or  could 
have  ascertained  wh^her  the  orarporatlon 
was  authorized  to  transact  business  In  this 
state  when  the  note  was  executed.  He  did 
not  even  name  the  corporation  as  payee,  but 
named  as  payee  one  whom  the  Instrument 
did  not  show  had  any  connection  with  the 
corpwaticHi  as  officer  or  agent.  He  gave 
out  this  "courier  without  luggage"  knowing 
that  it  was  likely  to  find  its  way  into  the 
hands  of  an  innocent  purchaser  before  ma- 
torlty.  If  he  may  escape  upon  the  def^ise 
set  up,  it  must  be  because  the  statute  ex- 
pressly or  by  necessary  implication  declares 
that  a  negotiable  pnunlssory  note  gtvoi  un- 
der such  drcum  stances  shall  be  void  In  the 


bands  o£  a  bona  flde  bolder  wltbont  notice  of 
the  transactlui  of  which  It  formed  a  part. 
Does  the  use  of  the  word  "assigns"  In  the 
following  comectlon,  "shall  be  void  on  its 
bdialf  and  on  b^If  of  its  assigns,  but  shall 
be  enforceable  agalust  it  at  Utem,"  show  1^ 
necessary  implication  sncb  to  be  the  legis- 
lative purpose?  We  think  not,  Tbe  word 
"assigns,"  whoi  used  to  designate  those  wba 
have  acqnired  ownership  <tf  a  negotiable  In- 
stmment  from  the  payee  or  prior  indorser, 
is  not  synonymous  with  the  vorA  "indors- 
ees." Where  a  bill  m  note  payable  "to  or- 
der" is  transferred  without  indoraonent,  tbe 
transferee  takes  by  the  law  only  the  rig^t 
which  the  payee  had  and  therefore  subject 
to  any  defense  the  payer  may  ri^tfully  as- 
sert as  against  the  payee.  The  instmmait 
may  be  ^ansferred  without  indorsement,  it 
is  true,  but  in  sudi  case  the  assignment  la 
not  in  the  usual  course  <tf  business  In  ac- 
cordance ^Itb  mercantile  custmn,  conse- 
quently only  such  title  passes  to  the  assignee 
as  the  assignor  had  and  subjed:  to  any 
defense  Oie  p^er  may  rightfully  assert 
against  the  assignor.  1  Dani^  on  N^otla- 
ble  Instruments,  |  741;  8  R.  OL  I«.  pp.  966, 
1034.  IHie  Indorsement  must  be  writtw  on 
tbe  instrument  transferred,  a  transfer  by 
another  and  entirely  distinct  InatmrnMit  is 
net  permissible  and  will  not  pass- the  1^1 
title  to  a  note  payable  to  older  free  from 
the  defenses  the  payer  may  rtehtfuUy  assert. 
1  Daniel  Neg.  Inst  SI  741-e64a.  One  who 
holds  a  [Homissory  note  payable  to  order  un- 
der sudi  a  transfer  must  aver  and  prove  the 
assignment,  he  stands  in  the  shoes  of  his 
asslgn<v  and  can  recover  subiect  to  such  de- 
fenses as  were  a^iilable  against  him,  al- 
though the  bolder  took  tbe  note  in  good 
foitb  f6r  value.  1  Daniel  Neg.  Insts.  H  729- 
741 ;  4  Am.  &  Eng.  Ebcy.  Law  (2d  Bd.)  pp. 
266-267;  Hang  v.  Riley.  101  Oa.  372,  29  8. 
Bl  44.  40  U  B.  A.  244.  One  who  takes  the 
instrument  as  an  indorsee,  however,  in  good 
faith,  before  maturity  and  for  value,  becomes 
the  owner  of  the  instrument  and  It  is  not 
subject  in  his  bands  to  muix  defenses  as  may 
have  been  available  against  the  payee:  The 
word  "assigns"  therefore  does  not  mean  "in- 
dorsees" in  the  oonnectlmi  used  in  tJie  stat- 
ute, nor  is  there  any  indication  in  the  stat- 
ute that  the  word  was  intended  to  include 
Indorsees.  To  give  the  word  assigns  that 
meaning  would  be  to  read  into  the  statute  a 
purpose  which  from  the  ordinary  meaning  of 
the  words  used  the  L^slature  did  not  have 
The  plaintiff  in  error,  who  was  the  plain- 
tiff below,  dedared  upon  the  promissory  note 
as  indorsee.  The  defraidant  sought  by  his 
plea  to  avail  blmsdf  of  tbe  defense  afforded 
by  the  statute  in  cases  where  the  f  orti^  oor* 
poratloD  or  its  indorsee  with  notice  of  the 
instrumoit's  infirmities  seeks  to  enforce  the 
cfmtract  The  plaintiff  demurred  to  the  plea, 
and  the  court  overruled  the  demurrer.  This 
action  of  the  court  is  assigned  as  error.  We 
think  the  assignment  Is  well  taken.  The  Judg- 
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meat  of  the  Iowot  court  Is  therefore  lerwe- 
ed,  with  Instruct! (ma  to  sostaln  tbe  demurrer 
to  the  third  plea. 

TAYLOB,  a  J.>  ftnd  8HA0KI.&1F0BI>, 
OOCKBVSLL,  and  WHITTIEILD,  JJ^  cioiir 
car. 

<139  Ltt.) 

No.  20447. 
BRINSON  «t  al  T.  SOOTT. 
(Supreme  Court  of  Louisiana.  April  24,  1910.) 

(ByUabiu  hy  Eiiioriat  Staff.) 

Appeal  and  £^ob  «s3l50{6)— Right  of  Rb- 
viEw.  —  Pbbsons  AsGBurvKD  —  Gbbditob  or 
Person  Not  Pabtt. 

Where  a  jadgment  agninat  a  gambliee  i« 
appealed  from  by  persons  who,  although  appeal- 
ins  as  creditors  of  defendants,  argue  in  the  Su- 
preme Court  that  they  are  creditors,  not  of  de- 
fendants, but  of  the  succession  of  the  deceased 
hnaband  of  one  of  the  defendants  and  father 
of -the  other  defendants,  and  that  the  garnished 
funds  belong  to  the  succession,  and  nothing 
shows  that  the  funds  received  by  the  garnishee 
as  belonging  to  defendants  did  not  belong  to 
them,  the  appeal  will  be  dismissed,  ainoe  appel- 
lants have  no  pecuniary  interest  in  the  matter. 

[Ed.  Kote.~For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  944,  945;  Dec  TAg.  «s> 
150C3)'] 

Ai^>eal  from  Twenty-Sixth  Judicial  District 
Court,  I^rlsh  of  Washington;  Joseph  B. 
Lancaster,  Judge. 

Action  by  Theodrlc  A.  Brlnson  and  another 
against  Mrs.  Letha  L.  Scott,  IndlTldually  and 
as  tutrix  of  the  minor  heirs  of  George  A. 
Scott,  deceased,  In  which  Judgment  was  ren- 
dered against  defendant  in  both  capacities, 
and  notice  of  execution  and  garnishment  was 
served  on  the  Commercial  Bank  of  Bogalusa, 
W.  L.  Young,  State  Bank  Examiner,  and  an- 
other. From  a  Judgmait  against  the  gar- 
nishee, W.  B.  Aycock  and  another  appeal, 
claiming  to  be  creditors  of  defendant  Dis- 
missed. 

UUler,  MlUer  &  Pletchlnger,  of  New  Oz^ 
leans,  for  appellants  Aycock  and  WiUlamson. 
St  Clair  Adams,  of  New  Orleans,  for  appel- 
lee Commercial  Bank.  Benj.  Moore  Miller, 
et  OoTlngton,  for  appeUees  Brlnson  and  oth- 
ers. 

PROVOSTY,  J.  Oarulshment  proceedings 
haTlng  been  issued  in  this  suit,  and  judgment 
rendered  against  the  garnishee,  the  preaeat 
appeal  la  from  that  judgm^t  It  is  by  per- 
sons who  in  the  petition  for  the  appeal  al- 
leged th^selres  to  be  creditors  of  the  de- 
fendants, but  who  now  in  this  court  no  l<Higer 
so  pretend,  but  argue  that  they  are  creditors 
of  the  succession  of  George  Scott  the  deceas- 
ed husband  of  one  of  the  defendants,  Mrs. 
Letha  L  Scott,  and  the  father  of  the  other 
defendants,  and  that  the  funds  in  the  hands 
of  the  garnishee  belong  in  reality  to  the  said 
succession. 

The  funds  were  received  by  the  garnishee 
as  belonging  to  the  minors,  and  nothing 


shorn  that  they  did  not  so  belong.  The 
pellants,  therefore,  who  are  not  creditors  of 
the  minors,  have  no  pecuniary  interest  In  the 
matter,  and.  as  a  consequence,  the  motion 
which  has  been  made  to  dismiss  the  appeal  <« 
that  ground  must  be  sustained. 
Appeal  dlamlssed. 

(189  Lfc)  — — 
No.  21882. 
STATE  V.  LANDRY. 
(Supreme  Court  of  Louisiana.   April  24,  1916.) 

(SyOaitu  bv  Editorial  Staffs 

StATUTKS  «=»S^(1)  —  CHABTEEa  —  POWEB  oi 
LBGISlATCBB-^OncB  OP  INTENTION. 

Const  art  48,  declares  that  tlie  Legislature 
shall  not  pass  any  local  or  special  law  creating  a 
corporation  or  amending,  renewing,  or  extendmg 
its  charter,  but  that  such  prohibition  shall  not 
apply  to  a  municipal  corporation  having  2.500  or 
more  inhabitants.  Article  60  declares  that  no 
local  or  special  law  shall  be  passed  on  any  sub- 
ject not  enumerated  in  article  48,  unless  notice 
of  intention  to  apply  shall  have  been  published. 
Held,  that  under  its  general  power  to  organize  a 
city  wherever  and  whenever  public  interest  may 
reqair&  the  Legislature  may  pass  a  local  law 
abolishing  the  charter  of  a  village  and  inGorpo* 
rate  the  village  and  snrrounding  territory  as  a 
city  without  any  previous  publication ;  hence 
Act  No.  14  of  1914,  incorporating  the  dty  of 
B(^alusa  and  Including  the  village  of  Richard- 
sontown,  whidi  act  was  passed  vithout  publica- 
tion, is  valid. 

[Ed.  Note.— For  other  cases,  see  Statutes. 
Cent  Dig.  }  6;  Dec  Dig.  «=»8%(1).] 

Monroe,  0.  J.,  and  O'Niell,  J.,  dissenting. 

Appeal  from  City  Court  of  Bogalusa;  G. 
Ellis  Ott.  Judge. 

Z.  P.  Landry  was  convicted  of  crime,  and 
he  appeals.  Affirmed. 

F.  J.  H^ts,  ot  Oorington,  for  appdlai^. 
R.  G.  Pleasant,  Atty.  Oen.,  and  J.  YtA  Brock, 
Dist  Atty.,  ot  Frankllnton,  for  the  State. 
Bascom  D.  Talley,  Clt7  At^.,  of  Bogalusa, 
amicus  curiie. 

PROVOSTY,  J.  The  special  act  of  the 
Jjogislature  Incorporating  the  city  of  Boga- 
lusa included  the  village  of  Rlchardsontown 
within  the  city  limits,  and  abolished  its  char- 
ter. Act  14,  p.  16,  of  1914,  sections  1  and  60. 
"With  the  consent  of  the  inhabitants  of  said 
village,"  says  the  act  Whether  at  that  time 
the  village  was  a  going  municipality  In  the 
sense  of  having  a  set  of  officials  for  the  ad- 
ministration of  its  afCairs,  or.  In  other  words, 
whether  Its  charter  was  being  used,  or,  in- 
deed, had  ever  been  used,  does  not  appear. 

The  accused  was  prosecuted  before  the  dty 
court  for  violation  of  Act  211,  p.  403,  of  1914, 
against  the  sale  of  near  beer  containing  more 
than  2  jwr  cent,  alcohol. 

He  challenged  by  plea  the  constitutionality 
of  the  Incorporation  of  the  dty,  and,  inci- 
dentally, the  Jurisdiction  of  the  court.  Ills 
plea  was  overruled,  he  was  conTlcted,  and 
has  appealed. 

He  contends  that  the  section  of  the  said  city 
charter  abolishing  the  charter  of  the  village 


^^Fn  other  cum  aee  Bune  topic  aod  KET-NUHBBB  in  aU  Ksy-Numberad  Dlgesta  and  Ind«z«i 
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of  BldiardBoatown  la  nnconstltutloiial,'  and 
that  Ha  unconstltiitifUtaUty  eatalls  tbat  of  the 
entire  cliarter,  for  tbe  reaacm  that  we  are  not 
to  wxppoeo  tbat  the  Legtslatare  would  hare 
been  willing  to  adopt  thla  diarter  nnlesa  It 
could  at  the  mme  time  abolish  that  of  tbe 
TlUa^  ast  otherwise,  the  anouiiilotis  sltnar 
thm  would  be  brought  about  of  a  dual  munic- 
ipal goremment. 

The  said  secticui  abollaliing  the  duirter  of 
the  Tlll^e  iB  uneonatitnUonal,  he  eontends. 
because  tbe  abolition  of  the  diarter  of  a  town 
la  a  matter  of  local  cmcem,  and,  It  not  b^g 
one  of  those  enumerated  in  article  48  of  the 
Constitution,  could  be  validly  l^^lated  upon 
only  after  previous  notice  of  the  intentl<ni  to 
do  so  had  been  published  as  required  by  ai^ 
tide  60  of  tbe  Constitution;  and  the  enaction 
of  said  section  was  not  preceded  by  such 
puUIcatlou. 

No  doubt  the  aboUsbing  of  tbe  cbart»  of 
a  town  Is  a  local  object,  and  la  not  Qne  of 
those  enumerated  in  article  48,  and  ther^ore 
legislation  upon  It  would,  under  article  60, 
have  to  be  preceded  by  publication:  but 
wbether  the  Legislature  would  not  have  been 
willing  to  adopt  said  charter,  even  though 
advised  of  the  nullity  of  tbe  said  section  abol- 
ishing tbe  village.  Is  at  best  doubtful,  and  a 
statute  will  not  be  pronounced  unconstitu- 
tional in  mere  doubt. 

However,  we  will  not  rest  our  decision  on 
that  rather  vague  foundation,  but  solidly  on 
tbe  validity  of  said  section,  and  this  validity 
we  deduce  as  follows: 

Id  a  statute  oi^anlzing  the  government  ol 
a  dty  many  matters  of  purely  local  concern 
have  necessarily  to  be  dealt  with.  For  in- 
stance, let  us  suppose  tbat  the  condition  of 
certain  parts  of  the  territory  to  be  embraced 
within  the  city  Is  such  as  to  require  special 
treatment  by  drainage,  or  grading,  or  other- 
wise, and  that  the  expense  of  such  work 
would  inure  specially  to  tbe  benefit  of  these 
parts ;  it  would  not  seem  that  there  could  be 
any  question  but  that  there  could  be  validly 
included  in  tbe  city  charter,  without  the  pre- 
vious publication  required  by  article  50,  spe- 
cial provisions  affecting  these  parts  thus  to  be 
treated  and  not  affecting  the  other  parts  of 
the  territory  of  the  dty.  Again,  let  us  sup- 
pose that  the  condition  of  certain  territory 
was  such  as  to  make  it  advisable  that  In  the 
public  interest  the  area  should  be  constituted 
into  a  city,  but  that  It  was  already  organized 
Into  half  a  dozen  or  more  villages  or  towns; 
would  not  the  unlimited  and  unrestricted  au- 
thority of  the  Legislature  to  organize  cities 
carry  with  it  the  authority  to  abolish  the 
charters  of  all  these  villages  and  towns  and 
put  the  entire  territory  under  one  single  gov- 
ernment, without  previous  publication?  It 
seems  to  us  ttiat  the  unrestricted  authority 
to  organize  a  wherever  and  whenever 
the  public  Interest  may  require  would  carry 


wHih  it  the  authoiUy  to  adopt  an  sadi  legto- 
latitm  as  might  be  neoessary  fbr  carrying 
that  purpose  Into  effect,  even  though  bearing 
upon  an  object  purely  local  In  character,  sncli 
as  coidd  not  under  article  50  be  separately 
legislated  upon  without  pxevkms  xmblicatlon. 
Aa  further  iUustratlm.  let  us  mppoee  that  a 
town  attains  the  population  required  for  a 
dty,  and  that  a  new  charter  la  needed :  could 
not  tbe  Legislature  validly  enact  this  charter, 
and,  as  aa  Inddent  thereto,  abolldb  tbe  town 
duuter  without  the  necessity  of  previous  pub- 
lication. We  think  that  to  hold  the  ccmtrair 
would  be  to  place  upOD  artide  60  a  conBtruc- 
tlon  never  Intended. 

The  charter  of  the  cU^  of  Bpgalusa  la 
therefore  held  to  be  valid  in  Its  entirety. 

Judgment  affirmed. 

O'NIBLL,  J.  (dissenting).  X  am  of  the  opin- 
ion that  section  60  of  Act  Na  14  of  1914k 
abolishing  tlie  village  of  Rlchardsontown,  la 
unconstitutional,  for  the  following  reasons: 
Article  48  of  the  Constitution  prohibits  tlie 
General  Assembly  fnmi  adcipting  any  local  or 
special  law  creating  a  corporation  or  amend- 
ing, renewing,  extending,  or  explaining  its 
charter ;  and  It  provides  that  the  prohU)ltlM 
shall  not  apply  to  a  munldital  corporation 
having  2,500  or  more  inhaUtants.  Artide  00 
declares  that  the  General  Assembly  shall  not 
pass  a  loml  ox  spedal  law  on  any  sabject  not 
enumerated  in  artide  48,  unless  notice  of  fbt 
Int^tion  to  apply  for  the  passage  of  tbe  stat^ 
ute  ^all  have  been  published  in  the  locality 
where  the  matter  or  thing  to  be  eftected  la 
situated,  wbidi  notice  shall  state  the  sub- 
stance of  the  contemplated  law,  shall  be  pub- 
lished in  the  manner  required  for  Jn^dal 
advertlsonents  for  SO  days  before  the  Intio- 
ductl(m  of  the  act,  and  shall  be  exhiMted  la 
the  General  Assembly  and  be  mentioned  In 
the  statute.  These  requlremients  were  not 
compUed  wltii  in  Act  No.  14  of  1914,  to  create 
the  dty  of  Bogalosa  and  abolish  the  vlUass 
of  RlChardsontown.  Section  60^  purportinc 
to  revoke  the  diarter  and  abolish  the  viUaga 
of  Rldiardsontown,  would  have  been  a  local 
and  qiedal  law,  if  valid.  The  Legislatuie 
was  not  prohibited  tnun  passing  a  «pedai  or 
local  law  revoking  the  diarter  and  abolishing 
the  municipal  corporaticm,  provided  the  re- 
quirements of  artide  60  the  Ccmatltutloa 
had  been  complied  with,  because  revoUng  a 
charter  or  abolishing  a  municipal  oorpwatloa 
Is  not  one  of  tbe  sabjects  enumraated  In  ar- 
tide 48.  But,  to  enact  a  local  or  Qiecial  law 
on  a  subject  not  enumerated  In  section  48  ct 
the  Constitution*  the  Leglslatare  had  to  con* 
ply  wtth  the  requlrementa  at  artide  60  (MC  the 
GonsUtuticm.  For  tliese  reasons,  I  respect 
fully  dissent  from  the  <u>tail(m  and  decnt 
rendered  in  this  case. 

MONROE,  a  J.  I  concur  In  tlie  foregoing 
dissenting  <^>lnlon. 
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Na  21803. 

OAIXlASIBn  TRUST  ft  SAVINGS  BANE  r. 

WETHBBBLL,  AneMOr,  «t  bL 
CSatveoie  Oonrt  ot  Lotdaiana.   April  24,  1916.) 

(Byllahmt  by  the  Court.) 

1.  Statutes  €=3l210L)— Subjects  ash  Titlbs 
— Taxation. 

The  general  object  of  Act  No.  182  of  1906  is 
to  proride  a  mode  for  the  eqoaUsatioii  of  assess- 
meiits,  which  object  ia  cleany  enough  expressed 
In  ita  title;  and  section  3  ol  the  act,  declaring 
that  eecl)  taxpayer  shall  make  a  sworn  return 
of  his  pnHXBrty,  prior  to  April  Ist  of  each  jear, 
upc«  penalty  being  estopped  from  ctrntesting 
the  correctness  of  the  assessment  is  one  of  the 
means  provided  for  the  establishment  of  a  basis 
for  the  action  of  the  board,  created  by  the  act 
and  charged  with  the  accomplishment  of  its  ob- 
ject. The  act  does  not,  therefore,  contravene 
artide  31  of  the  Constitution  by  reason  of  the 
inclusion  therein  of  section  3. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  S8  146,  ITS;  Dec.  Dig.  igi  iiinq).] 

2.  Statutes  «s»141(!^AiraifDiiBHlv-REPUB- 

OCATION. 

Act  No.  182  of  1906  is  a  piece  of  independent 
legislation  which  does  not  purport  to  amend  or 
re-enact  any  law,  but  reprals  all  laws  in  con- 
flict or  inconsistent  with  its  provirions.  It  does 
not  therefore  come  within  the  meaning  of  article 
82  of  the  Constitution. 

[Bd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dlff.  H  48,  209;  Dec.  Dig.  «»141{2).] 

Anneal  tmn  Blfteenth  Judicial  IHstrlct 
Court  Parlab  of  Galcaaieo:  Winston  Over^ 
ton.  Judge. 

Acti<ni  tbe  OalcaBleu  Trust  ft  Savlnss 
Bank  against  -S.  P.  Wether^  Assessor,  and 
others.  Vttm  a  Judgment  for  defendants, 
plalntlfr  appeals.  Affirmed. 

McCoy  ft  Moss,  of  Lake  Charles,  for  appel- 
lant. James  A.  Williams,  City  Atty.,  of  Lake 
Charles,  for  appellees  City  of  Lake  CSiarles 
and  A.  W.  Carlson,  Tax  Collector.  Edwin 
F.  Gayle  and  James  A.  Williams,  both  of 
I^ike  Qiarles,  for  appellees  Lake  Charles 
School  Board.  T.  A.  Edwards,  Dlst  Atty.,  of 
lAke  Charles,  and  J.  H.  Jackson,  Asst.  Dist 
At^..  of  De  Bidder,  for  appellees  OapderlUe, 
State  Auditor,  WefherlU,  Assessor,  and  Beid. 
Tftx  Collector. 


Statement  of  the  Case. 

MONROE,  C.  J.  Plaintiff  seeks  to  have 
corrected  Ita  assessment  for  the  year  1918 
by  requiring  the  assessor  to  assess  It  up'on 
certain  lands  which  were  owned  by  it  on 
January  1st  of  that  year  (sold  on  February 
6th,  and  thereafter  assessed  to  Its  vendee) 
and  deducting  the  land  assessment  from  the 
assessment  as  made  upon  Its  capital  and 
surplus.  It  is  met  by  pleas  of  no  right  or 
cause  of  action  and  est(^pel,  based  on  Its 
fiiilure  to  all^  compliance  with  section  3 
of  Act  182  of  190^  and  the  fact  of  Its  non- 
oofflpUance.  That  section  reads  as  follows: 

"That  It  shall  be  tbe  duty  of  each  taxpayer, 
the  parish  of  Orleans  excepted,  to  fill  out  a  list 
of  his  property  and  make  oath  to  its  correctness. 


in  tbe  manner  and  form  prescribed  by  exiatinff 
laws  and  return  the  same  to  the  assessor,  on  or 
before  tbe  first  day  of  April  of  each  year,  in  de* 
fault  of  which,  for  any  cause  whatever,  he  shall 
be  estopped  from  contesting  the  correctness  of 
the  assessment  list  filed  by  the  assessor." 

It  Is  admitted  that  no  sworn  list  was  re- 
turned by  plaintiff  as  thus  required,  but 
plaintiff  attacks  law  requiring  such  list 
as  in  oontraventTon  at  artlcloi  31  and  32  of 
the  G<ni8tltQtic»,  which  dedara  that: 

"Art  81.  Every  law  *  •  •  shall  embrace 
bat  one  object  and  that  shall  be  expressed  In  its 
title. 

"Art  32.  No  law  shall  be  revived,  or  amended 
by  reference  to  its  title,  but  in  such  cases,  tlie 
act  revived,  or  section  as  amended,  shall  be  re- 
enacted  and  published  at  length." 

[1, 2]  Tb9  act  c£  whldk  tbe  section  quoted 
forms  part  does  not  inirpiort  to  amend  or  re- 
enact  any  law,  but  Is  an  Independent  stat- 
ute, which  declares  that  all  laws  or  parts 
of  laws  In  conflict,  or  Incibni^tent,  with  Its 
provisions  are  repealed.  Article  82  of  the 
Cmstltntton  has  therefore  nO  application  to 
It  It  is  entlUed: 

"An  act  to  provide  a  mode  of  equalizing  assras- 
menta  le^ed  on  all  classes  of  real  and  person- 
al property  in  the  state  of  Louisiana  ^except 
as  provided  by  artidte  22&  of  the  Constitu- 
tion) ;  to  create  a  •  •  •  board  of  equali- 
zation, to  prescribe  its  duties  and  powers,  to 
fix  tbe  time  and  place  of  ita  meetings,  to  fix 
the  compensation  of  its  membera,  to  provide 
for  carrying  Into  effect  the  provisions  of  this 
act  and  repealing  ell  laws  in  conflict  with  or 
inconsistent  with  its  provisions." 

The  statute  confers  upon  the  board  created 
by  it  tbe  power,  within  certain  limits,  to  in- 
crease or  reduce  assessments,  with  a  view  to 
tholr  equalizatlcMi,  and,  as  establishing  a 
basis  for  Its  action,  prescribes  certain  con- 
ditions relating  to  the  finality  of  assess- 
ments, in  Order  that  it  may  be  Informed  as 
to  the  time  and  circumstances  at  and  under 
wbldi  it  shall  deal  with  tbem.  The  general 
object  Is  expressed  clearly  enough  In  the 
title,  and  the  condition  prracribed  by  section 
3  is  one  of  the  several  means  provided  for  its 
accomplishment 

We  find  no  conflict  between  it  and  the 
article  31  of  the  Constitution,  and  the  Judg- 
ment appealed  fnmi  is  aecSwdlng^  affirmed. 

(189  La.)  ' 

No.  20541. 

HAMBUBGER,  Jr.,  et  al.  t.  PUBCBLL. 
(Snprone  Court  d  Louisiana.   April  24,  1916.1 

(SyUdbut  by  tJt»  Oomrt.) 

1.  TAXAXIOET  «S»S16— GONnBUAXION  OF  TaX 
TmJB— GOKCLDSIVBNESS. 

Where  a  purchaser  of  property,  adjudic4ted 
to  the  state  for  taxes,  brings  the  suit  authorize 
by  Act  No.  101  of  1808,  and  tenders  to  a  court 
of  MHupetait  jurisdiction,  ratione  materia,  the 
title  so  acquired,  for  confirmation,  the  owner, 
having  the  opportunity,  who  then  fails  to  urge 
the  defenses  which  may  be  open  to  him,  cannot 
thereafter  be  heard  to  urge  them  in  a  collateral 
attack  upon  the  judgment  obtained  in  such  suit 
when  offered  in  evidence  in  support  of  an  excep- 
tion <^  res  judicata,  pleaded  against  an  action 
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broQfflit  by  him  nnder  Act  88  of  1906,  autfaorii- 
iog  the  instltntion  of  suits  to  establish  title  to 
real  estate  where  ntme  of  the  parties  are  in  ac- 
taal  poasession  of  the  same. 

[Ed.  Vote,~-VoT  other  cases,  see  TazatiiiHi, 
Gent.  Dig.  H  1385.  1615,  1616;  Dec:  Dig.  ^ 
816.} 

2.  JuDOiCENT  «=>495(2)— VALiDirr— Pbesukp- 
noN. 

A  judgment  rendered  wlthont  citation  of  the 
defenduit  is  T<dd.  and  may  be  so  treated  when- 
,  ever  invdced,  bat  the  presumption  Is  that  a  judg- 
ment, rendered  by  one  ui>ou  whom  the  law  has 
conferred  such  authority,  is  based  upon  the  con- 
ditions required  by  the  law,  and  is  valid,  and 
that  presumption  la  not  rebutted  by  the  ei  parte 
allegation  <eTen  though  supported  by  his  affida- 
vit) of  the  person  condemned,  to  the  effect  that 
he  was  not  cited,  or  that  some  other  legal  re- 

auirement  has  been  omitted ;  he  must  prove 
lat  he  vaa  not  <ated,  or,  where  a  curator  ad 
hoe  has  been  apptdnted  to  repr^ent  him,  must 
prove  the  nonexistence  of  the  conditions  au- 
thorizing such  appointment 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  i  984 ;  Dea  Dig.  -&=>495(2).] 

3.  Taxation  «=»809(Z)— Pttition— Tbbifica- 
•n on—Tax  Titles— Stop  to  Tbt  Trnx. 

Act  No.  101.  of  1898,  authorising  suits  for 
the  confirmation  of  tax  titles,  does  not  require 
a  sworn  petition,  and  there  was  no  such  require- 
ment, as  to  such  suits,  in  any  other  statute  prior 
to  the  passage  ci  Act  No.  157  of  1912  (assum- 
ing that  act  to  be  applicable,  but  expressing  no 
opinion  to  that  effect).  Hence  the  fact  that  the 
plaintiff,  in  a  suit  for  confirmation  of  title,  has 
not  sworn  to  the  allegations  that  the  where- 
abonts  of  the  former  owner  are  unknown,  does 
not  justly  the  condusicn  that  the  appointment 
of  a  curator  ad  hoc  was  made  by  the  judge  upon 
an  insuffident  or  no,  showing  as  to  the  existence 
or  whereabouts  of  such  former  owner. 
[Ed.  Note.— For  other  eases,  see  TazatUm, 
.  Cent.  Dig.  S  1601;  Dec.  Dig.  «sB80e(2)J 

Appeal  from  ClvU  District  Court,  P&rlsh 
of  Orleans;   Porter  Parker,  Judge. 

Action  by  Philip  Adam  Hamburger,  Jr., 
and  others  ftgalnst  Edward  H.  PurcelL 
From  a  Judgment  for  deCendant,  plalntUfs 
appeal  Affirmed. 

Wm.  Wlnans  Wall,  <tt  Nenr  Orleaiu,  for 
appellants.  Jobn  Watt,  of  New  Orleans,  for 
applied.  Louis  AUted  Dncros.  of  New  Or- 
leans, amlcns  euriiE. 

Stat^ent  of  the  Oase. 

MONROE,  a  J.  Plaintiffs,  Philip  Adam 
Hamburger,  Jr.,  and  Rosa  Catherine  Moore, 
bring  ttis  suit,  as  sole  heirs  of  their  moth- 
er. Catherine  Schmidt  (widow,  by  first  mar- 
riage, of  Philip  Adam  Hamburger,  Sr.,  and 
deceased  wife,  by  second  marriage,  of  Wil- 
liam Andrew  Moore,  deceased),  to  establish 
title,  under  Act  38  of  1908,  to  four  squares 
of  ground,  alleged  to  have  been  acquired  by 
Moore  as  property  of  the  community  then 
existing  between  him  and  his  last  wife. 
Plaintiffs  aver  that  Edward  H.  Pureell  has 
caused  to  be  registered  an  alleged  title,  ac- 
quired from  the  state  of  JxHiislana,  under 
Act  80  of  1888,  as  amended  by  Act  126  of 
1896,  and  that  the  same  la  an  absolute  null- 
ity for  the  reason  that  the  sales  to  the  state. 


upon  whidi  it  is  predicated,  were  made  by 
descripUons  which  either  refer  to  other  prop- 
erty tbau  that  owned  by  petitioner's  par- 
ents, In  1880,  1881,  1882.  and  1883.  or  else 
is  80  rague  and  indefinite  as  to  describe  no 
property. 

They  pray  that  Purceli  be  dted,  and  that 
tbey  be  declared  the  owners  of  the  four 
squares  described  in  their  petition. 

Defendant  pleaded  various  excepttcms  (In 
the  alternative)  as  follows:  That  the  citation 
was  defective ;  that  the  petition  was  not  ver- 
Uled  as  required  by  law ;  res  Judicata ;  that 
plaintiffs  are  not  the  betrs  of  the  William  A. 
Moore  whose  title  was  acquired  by  defmd- 
ant,  and  hence  are  without  rl^t  to  prosecute 
this  suit  or  stand  in  Jadgmoit  herein ;  that 
defendant  has  been  in  actual  posseaskm  of 
the  property  in  question  for  many  years,  and 
as  the  act  88,  of  1908)  autluwlBea  an 
action  to  establish  tlUe  only  to  ^perty  not 
in  the  actual  possessUm  of  either  daimant, 
plaintifts  are  wlthont  right  to  prosecate  this 
suit  thereunder;  the  prescr^<HU;  of  8,  10, 
20,  and  80  years. 

The  record  discloaea  the  following  note  of 
evldenoe,  made  upon  the  trial  of  the  excep- 
tions, to  wit: 

"Admission.  It  is  admitted  that  the  property 
in  dispute  is  situated  in  the  town  of  Miln^ars, 
on  the  lake  front,  between  the  Northeaatem 
Railroad  and  Elysian  Fields  street,  and  that 
the  same  Is  swamp  land,  subject  to  overflow 
from  the  lake.  That  Edward  H.  Purc^  after 
the  purchase  of  the  property  from  the  state  au- 
ditor, had  the  same  surveyed  and  the  comers 
of  said  squares  marked  by  atakea." 

Defendant  offered  the  record  Na  04,877, 
DlTi8l<m  B,  of  Oie  Civil  District  Oonrt.  in 
the  matter  of  Edward  H.  Pnrcell  t.  Mrs. 
Theresa  Le  Baa  et  aL,  and  espedaUy  the 
Jt^dgment  rendered  therein  on  December  14, 
1911,  and  signed  December  20.  1011. 

"To  which  offer,  counsd  for  plaiutifib  objected, 
on  the  ground  that  they  were  new  made  par- 
ties to  said  suit,  nor  cited  therein,  slthourii.  at 
tiie  time,  they  were  residents  <rf  the  <dtj  of  Mew 
Orleans,  and  well  known  to  the  plaintiff;  *  *  • 
that  the  property  described  in  the  petition  was 
never  sold  at  tax  sale  and  was  made  to  appear 
to  have  been  sold  only  by  a  fraudulent  certificate 
of  the  state  tax  collector  changing  the  descrip- 
tion in  the  conveyance  office,  which  certificate 
was  made  out  more  tlian  15  years'  after  the  al- 
le^  tax  sale,  and  the  auditc^s  deed  was  ob- 
tained to  the  property  by  said  Purceli  upon  the 
production  of  a  certified  copy  of  a  change  of  de> 
Bcriptitm,  made  by  the  register  of  conveyances 
and  based  upon  said  fraudulent  certifTcate  of  the 
state  tax  collector." 

Counsel  for  plaintiff  then  offered: 

"The  alleged  auditor's  deed,  issued  to  Edward 
H.  Purceli,  purporting  to  convey  title  to  the 
property  described  in  the  petition  herein,  and  al* 
so  oECeted  *  •  •  to  be  produced,  copy  of  the 
certificate,  issued  by  the  state  tax  collector, 
forming  the  basis  of  the  change  of  description  in 
the  tax  deeds  to  said  property  by  which  it  was 
sold  to  the  state  *  *  *  for  the  taxes  of 

*  •  •  1880.  1881.  1882,  and  1883.  and,  also 

*  •  *  the  original  inscription  *  •  •  in 
the  ccmveyance  office,  showing  the  changes  In 
the  description  of  property  sold  to  the  stats 
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for  Bald  TMuv  In  I3ie  muiw  of  William,  A.  Ifoore, 
with  leaT«  to  aubstitote  a  cojff" 

To  which  coonsel  for  defendant  objected, 
on  the  gromid  that  the  Judgment  In  the  mat- 
ter of  Bdmrd  H.  Poroell  t.  Mn.  Theresa 
Le  Bern  et  aL,  constltDted  res  Judicata 
agminst  tflaintdff.  In  r^ly  to  which  objec- 
tion plalntlffiB'  connsd  Btated.that  he  charges 
firand,  and  "that  frand  cats  down  erery- 
Oilng." 

The  record  dladoaes  no  mllng  by  the  trial 
Jndge  vpim  the  Bfereral  ohJectl<»u  so  made, 
hot  the  eridenoe  Directed  to  appears  to  have 
been  admitted,  and  eBtabllahefl  the  following 
facta: 

The  salt  of  Pnrcdl  t.  Le  Bon  et  aL  was 
brod^t  under  Act  101  of  1898,  to  conflrm 
tax  titles  to  a  nomber  of  pieces  of  prc^rty, 
Indndtng  (aa  slxtbly  described  In  the  petl- 
Uon): 

"Four  certain  squares  of  ground  In  the  tttird 
district  (Milneburg)  designated  as  squares  58, 
69,  72  and  73,  bounded  as  follows:  Square  58 

•  •  •  by  Arts,  PaiDte^^  New  YoA,  and  Mex- 
ico streets;  square  58  *  *  *  by  Arts,  Mex- 
ico, Music,  and  New  York  streets;   square  72 

*  *  *  by  EMinbarg,  Mexico,  Music,  and  Arts 
streets;  and  square  73  *  *  *  by  Edinburg, 
Mexico,  Arts,  and  Painters  streets." 

The  petitioner's  deraignmeot  of  the  title 
to  said  squares  was  as  follows: 

**l%at  he  acquired  the  sixth  alwre-desoibed 
proper^  fnmi  uie  state  (tf  Louisiana  by  a  deed 
bom  w.  S.  Fraxe^  auditor  tbereof,  dated  No- 
vember 23,  1903,  numbered  1716,  and  registers 
0.  O.  Book  195,  folio  588,  on  June  21,  1904; 
tiiat  the  state  of  Louisiana  acquired  same  by  an 
adjudication  to  It  made  by  P.  U  Boony,  state 
tax  collector  of  the  lower  district  of  New  Or- 
leans, for  taxes  due  the  state  for  1880,  dated 
July  28,  1884,  and  registered  in  O.  O.  Book 
125,  folio  128,  on  July  28,  1884.  and,  as  per  cor- 
rected description,  made  by  F.  P.  Dudenhefer, 
state  tax  collector  of  the  third  district,  register- 
ed In  O.  O.  Book  186,  folio  263,  <m  February 

26,  1904;  that  William  A.  Moore  acquired 
same  from  Hugh  Robinson  by  act  tiefore  EX 
Bouny,  N.  P.,  on  May  31,  1866.  registered  in 
C.  O.  Book  80,  folio  672,  and  that  said  WU- 
liam  A.  Moore,  if  alive,  and  his  hdrs  and  legal 
representatiTeB,  if  he  be  dead,  were  the  former 
owners  <rf  said  property." 

The  petitioner  furtiier  alleged  ttiat  the 
former  ownera  of  the  property,  if  alive,  and 
their  heirs  and  legal  represeutatlTes,  if  they 
were  dead,  were  unknown  to  him,  as  were, 
also,  their  addresses,  and  that  It  was  neces- 
sary that  a  curator  ad  hoc  be  appointed  to 
represent  them;  and  an  order  appointing 
such  curator  was  indorsed  upon  the  petition 
upon  the  day  following  Its  flUng. 

PlalntlfF  herein  filed  in  evidence  two  deeds 
from  the  auditor  to  Edward  H.  I*urcell,  both 
purporting  to  have  been  executed  on  Novem- 
ber 23,  1808  r  the  one,  pursuant  to  an  ad- 
judication to  the  state,  made  on  November 

27,  1883,  for  taxes  of  1880,  of  the  prt^erty 
of  Wm.  A.  Moore,  described  as  follows: 

"Tliird  District 

"Square  68  to  73,  bounded  Hnalc,  Arts, 
Dublin,  Vienna,  4  squares ;  being  more  properly 
described  aa  fcdlowa,  to  wit: 

"Four  certain  squares  of  groond  and  improve- 
ments tocrcon,  in  the  TUrd  district  of  the  dty 


of  New  Orleans,  near  MUnebu^,  dedgnated  aa 

squares  Nos.  68,  60,  72,  and  73. 

"As  per  tax  collector's  certificate  annexed 
hereto  and  made  part  hereof." 

The  other,  pursuant  to  an  adjudication  to 
the  state,  made  on  December  5, 1883,  for  tax- 
es of  1880,  of  the  pnqwrty  of  Anthon  Wer- 
ner, described  as  follows: 

"Third  District 

"Squares  Nos.  Ill  to  118,  boonded  by  Music, 
Arts,  Dublin,  Vienna,  three  sgnares. 
"Being  more  properly  described  as  fc^ows,  to 

wit: 

"Three  certain  squares  of  ground  and  improve- 
ments thereon,  in  the  l^iird  district  of  tbe  dty 
of  New  Orleans,  designated  aa  squares  Noa. 
Ill,  117,  118. 

"As  per  tax  collector's  certificate  annexed 
hereto  and  made  part  hereof." 

He  also  filed  copies  of  tbe  tax  collector's 
procds  verbal,  of  date  July  28,  1884,  and  of 
page  128  of  the  tax  sale  book  for  1880,  from 
which  It  appears  that,  according  to  the  orig- 
inal entry  (in  the  sale  book),  the  collector 
sold  the  property  in  question  as  "squares  58 
to  73.  bounded  by  Music,  Arts,  Dublin,  and 
Vienna  streets,  4  squares"(?);  to  which  orig- 
inal entry  there  tLpttear  to  have  been  added 
some  interlineations,  of  figures  and  words, 
Including  the  figures  "185,  p.  253." 

He  likewise  filed  th^  tax  collector's  certifi- 
cates, referred  to  in  the  auditor's  deeds,  to- 
gether with  certain  communications,  which 
accompanied  the  certificates  from  the  tox  col- 
lector to  tbe  register  of  conveyances  and  par- 
port  to  authorise  the  register  to  make  the 
corrections  as  hereinabove  indicated. 

The  certificates  are  dated,  respectively,  De- 
cember 12,  1803,  and  February  20,  1904,  and 
were  registered  on  February  26, 1904,  to  Book 
195,  pp.  252,  253,  and  the  auditor's  deeds 
were  registered  on  June  21st  following,  to  the 
same  book,  page  688.  The  ci^  maps  whldi 
we  have  consulted,  show  that  Music,  Arts, 
Dublin,  and  Vienna  streeto  bound  but  a  sin- 
gle, square. 

Oi^nlcm. 

[1]  The  Judgment  appealed  from  decrees 
"that  the  plea  of  res  adjudicate  be  sustained 
and  plaintiff's  suit  be  dismissed  at  his  cost." 
No  ruling  appears  to  have  been  made  upon 
any  other  exception,  and  no  note  or  reserva- 
tion of  any  bill  of  any  exception,  by  either 
litigant,  to  any  rulli^  or  toliure  to  rule,  ap- 
pears hi  On  transcript  The  sole  question 
presented  fw  the  eonsldei'atlon  of  this  court, 
then.  Is,  Did  the  trial  judge  properly  ana- 
tato  the  exception  of  res  Judicata,  as  pred- 
icated on  the  Judgment  rendered  to  the  suit 
brought  by  the  j^KaexA  defendant  fw  cmi- 
flrmatlon  at  title? 

The  platotur  in  that  suit  tendered  the  title 
here  attocked,  and  prayed  that  It  be  confirm- 
ed and  quieted,  to  accordance  with  Act  lOl 
of  1888,  and  that  act  authorised  the  bringing 
of  sudi  a  suit,  to  the  manner  to  which  It  was 
broi^t,  the  court  was  vested  with  Jurisdic- 
tion ratlone  materia,  and  the  grounds,  now 
relied  <m  by  the  preeoit  plaintiffs  for  tbe 
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purposes  of  attack,  were  then  open  to  fbem 
tot  the  parposes  of  defense.  It  therefore, 
foUowB  that,  nnless  the  trial  court  was  witii- 
out  Jurisdiction,  ratlone  persoiue,  the  Judg- 
ment in  qneBtion  cannot  be  attacked  collat- 
erally, even  for  fraud.  We  are  tiben  to  In- 
quire whether  it  has  been  shown  that  the 
trial  court  was  wltbout  Jurisdiction  ratlone 
personie. 

[2, 8]  As  appears  from  the  statement  of  the 
case  which  precedes  this  opinion,  plaintiffs 
objected  to  the  ottBt  of  "the  record,"  and 
"eHpccially  the  Judgment,"  tu  the  suit  for 
couflrmation  of  title,  on  the  ground,  among 
others: 

"l^at  tbey  were  never  made  parties  to  said 
snit  nor  cited  therein,  altliougb.  at  the  time,  they 
were  residents  of  the  city  of  New  Orleans  and 
well  known  to  plaintiff  in  said  suit" 

As  we  have  stated,  the  transcript  'discloses 
no  ruling  on  that  objection,  nor  any  demand 
upon,  or  refusal  by,  the  court  to  make  a  rul- 
ing, or  any  exception  or  reservation  on  the 
subject  by  plaintiffs.  Nelthei-,  upon  the  oth- 
er hand,  does  It  disclose  any  attempt  on  the 
part  of  plaintiffs  to  prove  the  nllegfitlons 
above  quoted,  or  either  of  them,  though  they 
were  collaterally  attacking  a  Judgment  which 
must  be  presumed  to  be  valid  until  tlie  con- 
trary is  shown.  > 

Couusel  for  plaintiffs  suggests  that  "the  pe- 
tltiim  In  the  suit  relied  tm  as  res  Judicata 
•  ♦  •  Is  not  sworn  to,"  and  that  *'no 
showing  whatever  was  made  to  Justify  the 
appointment  o^  a  curator  ad  hoc."  But  he 
has  pointed  to  no  law  requiring  that  the  peti- 
tion in  sudi  case  should  be  sworn  to,  and  he 
has  made  no  attempt  to  prove,  either  that 
the  Judge  a  quo  was  informed,  uninformed,  or 
misinformed,  as  to  tbe  existence  or  where- 
abouts of  the  plaintiffs,  and  the  bare  record 
conveys  no  tnfoimatlcm  to  us  on  that  subject 
save — 

"that  the  former  ownerg  of  said  property,  if 
alive,  and  ttieir  heirs  and  legal  representatives, 
if  they  be  dead,  are  unknown  to  blm  [petitioner], . 
and  likewise,  their  addresses  are  unknown." 

Act  101  of  1898,  under  which  the  confirma- 
tion suit  was  brought,  declares  that: 

"It  the  former  proprietor  [of  the  property,  the 
title  to  which  tbe  purchaser  from  tbe  state  seeks 
to  cooSrm]  be  a  nonresident  of  the  state,  or  be 
unknown,  or  his  residence  be  unknown,  tbe  court 
shall  appoint  a  curator  ad  hoc  to  represent  him." 

^e  act  does  not  require  the  petition  for 
cmiflrmatlon  of  title  to  be  sworn  to,  and,  in 
the  absence  of  proof  to  tbe  contrary,  the  pre- 
sumption is  that  the  Judge  in  this  instance 
acted  upon  sufficient  Information,  and  that 
the  curator  ad  hoc  whom  he  appointed  prop- 
erly discharged  the  duties  (tf  hla  oUce.  Sto- 
ner  v.  Flonmoy,  28  La.  Ann.  8S1 ;  Cooley  v. 
Seymour,  9  La.  276. 

A  Judgment  rendered  without  citation  la, 
no  doubt,  absolutely  void,  and  may  be  m 
treated  whenever  Invoked,  but  the  pranmp- 
tlon  Is  that  a  Judgment  rendered  by  a  sworn 
officer  is  based  upon  the  conditions  required 


by  law  and  is  valid,  and  that  pranunptt«i  Is 
not  rebutted  by  ex  parte  allegation  (even 
thon^  verified  by  his  affidavit)  ot  the  party 
condenmed,  to  the  ^ect  that  he  was  not  de- 
ed, or  that  Bome  other  legal  requirement  wae 
omitted. 

"So  [says  Mr,  Groesi  where  judgment  appears 
to  have  tteeo  rmdered  without  dtation.  it  de- 
volves on  plaintiff  in  the  action  of  nullity,  not 
only  to  allege  the  want  of  citation,  but  that  he 
had  not  cored,  by  appearance  or  plea,  the  il- 
legality of  the  citation.  Bledsoe  v.  Brwin,  33 
La.  Ann.  615."  Should  be  Stevanaoo  v.  Whit- 
ney, 33  La.  Ann.  65& 

"And  so,  where  a  curatw  and  the  court  are 
charged  with  a  cnlpaUe  neglect  of  duty,  the 
burden  is  on  the  plaintiff  to  prove  the  D«ntive. 
that  no  attorney  for  absent  heirs  was  appointed." 
Gibson  v.  Foster,  2  La.  Ann.  503.  See,  also, 
Howell  T.  City  of  New  Orleans,  28  La.  Ann. 
681. 

In  the  Instant  case,  th«  record  shows  tbat 
defendants  (plaintiffs  herein)  were  dted 
through  a  curator  ad  hoc,  duly  ai^wlnted, 
and  tbat  he  appeared  and  answ^ed  for  them. 

Their  remedy,  therefore,  was  In  an  actlMi 
of  nullity,  and  not  in  the  collatersi  atta<^ 
which  they  are  here  attempting.  C  P.  606^ 
607 ;  Bell  V.  Francke  &  Danneel,  23  La.  Ann. 
599 ;  Brlgot  v.  Brigot,  47  La.  Ann.  1304,  17 
SontlL  825;  Bruno  v.  Ovlatt,  48  La.  Ann. 
471,  19  South.  464;  lOquitable  Securities  do. 
V.  Block.  61  La.  Ann.  478,  25  South.  27L 

The  Judgmwt. appealed  from  Is  aooordlnc 
ly  affirmed. 


STATE  ex  rel.  POWELL  v.  MONTGOMERT. 

Registrar  of  Voters. 
(Supr«ne  Court  of  Louisiana.  April  24,  1916^) 

(BptMiu  by  tha  OowrtJ 

Elections  «s=>73  —  Reoibtbation— Right  to 
Heqisteb— CoMsnxuTioNAL  Pbovisioh. 
A  voter  who  has  removed  from  one  precinct 
to  anotiier  in  tbe  same  parish  has  the  right 
within  six  months  after  such  removal  to  register 
and  vote  in  the  precinct  from  which  be  removed. 

lEd.  Note.— For  other  cases,  see  Electioii% 
Cent  Dig.  »  69,  70;  Dec  Dig.  «=>78J 

Appeal  from  OItU  Dtotrlct  Court,  Parldi 
of  Orleans ;  E.  K.  Skinner.  Xndge. 

Proceeding  by  the  State,  on  the  relatloa  of 
Frank  J.  Pow^,  against  Samuel  A.  M<Hl^ 
gomery,  Registrar  of  Voters  for  the  Parish 
of  Orleans.  From  a  Judgment  for  relator,  de- 
fendant anteala.  Affirmed. 

R.  O.  Pleasant,  Atty.  Gen.  (Daniel  Wend- 
llng,  of  New  Orleans,  of  counsel),  for  appe- 
lant Walter  L.  Gleason,  John  C.  Davey,  and 
H.  C.  Cage,  all  of  New  Orleans,  for  appellee. 

IiAND,  J.  The  Judge  below  held  tbat  a 
vota  who  had  removed  from  one  ^ndnct  to 
another  in  the  same  parish  has  a  right  with- 
in six  months  after  such  removal  to  registw 
and  vote  in  the  preduct  from  whUdi  he  re- 
moved. We  think  that  the  ruling  la  correct. 
Section  1  of  article  197  of  the  Constitottm  <£ 
1913  provides  that: 
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"Removal  frran  one  prodnct  to  another  in  the 
rame  pariah  ahall  not  operate  to  depiiTe  an; 
person  of  the  right  to  vote  in  the  precinct  from 
which  he  has  removed  until  Ox  montha  after 
such  lemoTal." 

Until  the  exi^ratkm  of  Bald  six  months  the 
status  of  the  voter  remains  the  same,  and  to 
deny  ida  ligbt  to  register  would  be  to  deny 
bis  zlgtat  to  vote  especially  leserrad  to  blm 
by  tbe  o^anlc  law. 

Judgment  afOrmed. 


(189  Uu)   

No.  21779. 

STATE  T.  ABRAHAM. 

(Supreme  Court  of  Louisiana.   April  24.  1916.) 

(Byllabui  by  the  Court.) 

1.  CnncTNAx  Law  «=>1(^0  —  Appeal  —  Jitbib- 
DicTioN — Amount  of  Finb— "Actuat-lt." 

In  a  sentence  to  pay  a  fine  in  an  amount 
exceeding  $800(  and  in  default  of  payment  to  be 
Imprisoned,  a  fine  exceeding  $30Q  ia  actuall?" 
imposed  within  the  meaning  of  article  85  of  the 
Constitution,  conferring  on  this  court  appellate 
jurisdiction  in  criminal  cases;  the  penalty  oi 
imprisomnent  beiiv  added  as  a  means  of  enforc 
ing  payment  ol  the  finei. 

YEA.  Note.— For  other  cases,  see  Oilminal 
Law,  Cent  Dig.  «  2578-2580;  Dec.  Dtg.  «=» 

1020. 

For  othor  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  ActuaL] 

2.  CannifAt.  Law  «=»101C2)— JuBraDHmoH— 

TBAKBfXB  OF  CAUBES. 

When  a  criminal  prosecution  is  commenced 
in  B  court  of  competent  jurisdiction,  there  is  no 
process  1^  which  it  can  be  transferred  to  an- 
other court,  of  concurrent  jurisdiction,  and  what 
the  prosecuting  officer  cannot  do  directly,  he 
should  not  do  indirectly. 

r^d.  Note.— For  oQier  cases,  see  Criminal 
Law.  Cent  Dig.  H  200.  205;  Dec.  Dig.  «=» 
101(2).] 

ProToMjrt  J.*  dissenting  on  the  merits. 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;  T.  F.  BeU,  Judge. 

Charles  Abraham  was  oonvlcted  of  retail- 
ing iDtoxlcatlDg  liquors  without  a  license, 
and  appeala  Reversed,  and  defendant  dis- 
charged. 

Scheen  A  Blanchard,  of  Shreveport,  for  ap- 
pellant R.  G.  Pleasant,  Atty,  Gen.,  and  W. 
A  Mabry,  Dint.  Atty.,  and  S.  I.  Foster,  Asst 
DlsL  Atty.,  both  of  Shreveport  <G.  A  Gou- 
dran,  of  New  Orleans,  of  counsel),  for  the 
State. 

On  Motion  to  Dismiss  Appeal. 

HONBOB,  0.  J.  PlalnHfl  was  conrlcted  of 
having  retailed  Intoxlcattng  liquors  without 
baTlrtg  obtained  a  llc«ise  so  to  d(^  and  was 
(quoting  from  the  minutes  of  t)ie  court)  "sen- 
tenced  by  the  court  to  pay  a  fine  of  $305,  and 
costs,  and.  In  default  of  paying  said  fine,  to 
serve  an  additional  two  months  In  jail;  and 
It  is  further  ordered  that  he  be  worked  upon 
the  public  works  of  the  parish  of  Caddo,  as 


the  law  directs."  He  has  appealed,  and  the 
state  moves  to  dismiss  the  appeal,  on  the 
ground  that  this  court  Is  without  jurisdic- 
tion thereof. 

[1 1  The  Jurisdiction  of  this  court  In  crim- 
inal cases  is  confined  to  questions  of  law, 
and,  upon  such  questions,  extends  to  all 
cases. 

"Whenever  the  punishment  of  death  or  impris- 
onment at  hard  labor  may  be  inflicted,  or  a  fine 
exceeding  three  hundred  dollars,  or  imprisonment 
exceeding  six  siontha,  is  actually  Imposed." 
Const,  art  86. 

The  argument  In  support  of  the  motion  Is 
that,  in  this  case,  tbe  fine  of  $305.  which,  U 
"actually  imposed,"  would  bring  the  ease 
within  our  ai^llate  Jurisdiction,  has  not 
been  actually  imposed,  because  It  was  op^  to 
defendant  to  escape  it  by  suffering  imprison- 
ment for  two  months,  with  the  cmcomltant 
of  working  upiHi  the  public  works,  for  a 
shorter  period  than  six  months;  it  being 
well  understood  that  tbe  "bard  labor,"  the 
possibility  of  whl(Ai  confers  jurisdiction  on 
this  court,  is  hard  labor  in  the  penitentiary. 

The  penalty  of  imprisonment  Is,  however, 
provided  in  all  cases  in  which  flues  are  im- 
posed, not  as  an  alternative  which  a  defend- 
ant is  likely  to  prefer  to  the  penalty  pre- 
scribed for  his  offense,  but,  In  the  Interest 
of  the  state,  as  something  worse,  and,  hence 
as  a  means  of  enforcing  the  payment  of  that 
penalty;  the  theory  being  that  the  average 
and  normal  indlTidual  will  most  certainly 
not  prefer  the  loss  of  his  liberty,  and  (so  far 
as  this  case  is  conoemed)  subjection  to  the 
disgrace  of  compulsory  work,  as  a  ctuvlct, 
on  tbe  public  roads  ot  the  pariah,  to  the  loss 
of  bis  money. 

Section  980  of  the  Revised  Statutes  de- 
clares that: 

"Every  person  being  adjudged  to  pay  a  fine, 
shall,  in  default  of  payment  or  recovery  thereof, 
be  sentenced  to  be  Impriwmed  for  a  period  not 
exceeding  cme  year." 

But  the  defendant  now  before  the  court 
probably  received  the  sentence  specifically 
prescribed  by  Act  66  of  1902  for  the  (^ense 
of  which  he  was  convicted,  as  follows,  to  wit: 

"Shall  be  fined  not  less  Chan  $100  nor  more 
than  $500;  and  In  default  of  payment  of  fine 
and  costs  shall  be  imprisoned  for  a  term  within 
the  discretion  of  the  court ;  or  shall  suffer  fine 
and  imprisonment  as  the  court  may  deem  prop- 
er." 

Probably  the  tast  majority  of  offmdwa 
against  tbe  criminal  laws  are  without  Tiaible 
assets  through  which  the  flues  imposed  upon 
them  could  be  collected,  and,  if  no  means 
were  provided  for  enforcing  their  collection, 
the  sentence  to  pay  a  flue  would  be,  in  their 
ears,  but  as  the  tinkling  cymbal  and  sound- 
ing brass. 

What  tbe  law  has  done.  tberefoTe^  has  been 
to  provide  that  a  flue  shall  bei  actually  im- 
posed, and,  in  order  that  It  shall  be  actually 
paid,  has  made  the  further  provision  that,  if 
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It  be  not  paid,  tba  omTlct  ahaU  be  subjected 
to  Bomethlng  worse,  because  of  bis  default 

That  view  of  the  matter  has,  aK>ar«itlr, 
been  accepted  by  tbe  lawmakers,  the  oonrta, 
and  tbe  bar  during  the  greater  part  of  the 
past  coitnry,  and  the  view  now  suggested  by 
the  state  seems  never  to  have  been  inesented 
untU  quite  recently  (in  the  case  of  State  t. 
Authement,  139  La.  — t  72  South.  — },  when 
we  were,  at  first,  disposed  to  considw  it  fa- 
vorably. We  are  satisfied,  however,  upon 
further  refiection,  that,  in  prescrlbtng  the 
penalty  of  fine,  and  In  default  of  payni«it 
imprisonment  (as  in  this  case),  the  Inbentiim 
was  that  the  fine  should  be  consideted,  and 
should  be  actually  imposed,  fOr  Jurisdiction- 
al and  all  other  purposes. 

The  motion  to  dismiss  the  appeal  Is  there- 
fore overruled. 

On  the  Merits. 

it]  It  aiwears  from  the  record  that  defend- 
ant excepted  to  the  Jurisdiction  of  the  trial 
(district)  court,  on  tbe  ground  that  the  prose- 
cution had  been  commenced  in  the  city  court 
(the  Jnrtsffiction  of  which,  with  respect  to 
such  matters,  is  concurrent  with  that  of  the 
district  court),  and  that  issue  was  Joined  and 
the  case  s^  for  trial  when  the  district  at- 
torn^ entered  a  nolle  prosequi,  and  there- 
after recommenoed  tbe  prosecution  in  the 
district  court;  his  reason  for  pursuing  that 
course  being,  as  alleged  in  the  excepticm: 

"^lat  the  said  •  •  *  case  was  one  of  a 
larce  number  which  had  been  made  asaiust  va- 
rious defendants  on  the  testimony  furnished  by 
tbe  same  paid  detectives  and  spotters,  and  that, 
after  the  lodging  of  the  charges  in  said  court, 
scHue  of  tbe  cases  were  put  on  trial,  and  tbe  re- 
sult thereof  was  that  tbe  witnesses  upon  whose 
testimony  the  state  was  dependinir.  being  paid 
detectives  and  spotters  were  wholly  discredited, 
and  it  was  shown  that  the  said  testimony  of  the 
said  spotters  was  wholly  unworthy  of  belief, 
and,  after  it  was  ascertained  that  no  conviction 
could  be  had  In  that  court,  Ujpon  the  testimony  of 
said  spotters,  then  the  district  attorney  entered 
nol  presses  in  all  the  cases  pending  and  untried, 
and  in  this  case,  and  it  was  only  with  the  pur- 
pose of  transferring  said  charges  to  the  district 
court  *  *  *  that  the  charges  were  dismissed 
in  said  court" 

Xhe  identical  question  thus  presented,  aris- 
ing out  of  the  same  drcnmstances,  has  been 
considered  by  us  in  State  v.  BOke  HUano,  71 
Soutli.  IBl,  and  in  State  Abraham,  71 
South.  193,  and  it  has  been  there  held  that: 

"When  a  criminal  prosecution  fs  commenced  In 
a  coart  having  jurisdiction,  there  is  no  process 
by  which  it  can  be  transferred  to  another  court 
of  concurrent  jnrisdiction;  and  what  the  prose- 
cuting officer  cannot  do  directly,  he  should  not 
do  indirectly." 

We  adhere  to  the  view  thus  expressed. 

Tbe  coovlctlon  and  sentence  appealed  from 
are  therefore  annulled,  and  the  defendant 
discharged. 

FBOVOSTY,  J.,  dissents  on  tbe  merits. 


(139  l4L) 

No.  2068& 

0{tLBAN8-KBNNEB  ELEOTBIO  BT.  00.  T. 

CHRISTINA  et  aL 
(Supreme  €!oart  of  Louisiana.   April  24,  1918.) 

(Byllahui  1)9  the  Court.) 

1.  EuiNBiTT  Domain  «s>167(5)— Jubors— Peu- 

BMPTOBT  ORAIXENGEfl — STATUTES — REPEAE.. 

The  Civil  Code  (article  2632)  allows  no  jxr- 
emptory  challenges  of  jurors  in  expropriation 
suits;  the  Code  of  Practice  (article  oil)  allows 
four  such  challenges  in  all  civil  cases;  the  Re- 
vised Statutes  (section  tQ2,)  declares  that  in 
case  any  of  tbe  provisions  of  tbe  Code  of  Prac- 
tice should  be  "contrary  or  repugnant"  to  those 
ot  the  Civil  Code,  they  (the  provisions  of  the 
Code  of  Practice)  shall  prevail.  There  is,  how- 
ever, no  such  conSict  or  repugnancy  between  the 
respective  provisions  above  mentioned;  those  of 
the  Code  of  Practice  dealing  with  civil  cases,  in 
general,  and  those  of  the  CivU  Code  with  a  par- 
ticular class  of  cases,  which  die  law  makca  an 
exception  to  the  general  rule. 

[Ed.  Notek— For  otho-  cases,  see  Eminent  Do- 
main, Cient  Dig.  {  455;  DeoDlk.  «s»167((9.] 

2.  EuiNBNT  Domain  «»215-Cohpktenct  or 

JUROB^BlAS. 

A  freeholder  of  a  parish  is  not,  necessarily, 
disgualifled,  on  accoant  of  bias,  from  serving  as 
a  juror  in  an  expropriation  suit,  because  be 
favors  the  building  of  the  railroad,  the  projec- 
tor of  which  ia  tbe  plaintiff,  and  voted  in  favor 
of  a  tax  in  aid  of  the  niterprise,  nor,  because  the 
road  may,  at  some  future  time,  be  extended 
tiirongh  his  land. 

[Ed.  Note.— For  otlier  cases,  sea  Eminent  Do- 
main, Cent  Dig.  |  663;  DecTlMg;  «=»21S.] 

8.  EifiNENT  Domain  9s3215— Qcalificatiohb 

OF  JtJBOBa— "PREEHOLDEB." 

Unless  the  contrary  is  made  to  appear,  tbe 
law  presumes  that  married  persons  uve  under 
the  regime  of  the  community,  and  that  property 
acquired  in  tbe  name  of  either  is  acquired  aa  the 
property  of  the  community.  Hence,  thougli  real 
estate  l>e  acquired  in  the  name  of  the  wife,  if  it 
be  acquired  daring  the  existence  of  the  marrimte, 
and  It  be  not  shown  that  it  was  acquired  with 
her  paraphernal  funds,  or,  that  she  and  her  hus- 
band were  separate  in  property,  it  is  sufficient  to 
qualify  the  husband  as  a  "freeholder"  and  as  a 
juror  in  a  proceeding  for  expropriation. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  S  &53 ;  Dec.  Dig.  «=»215. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Freeholder.] 

Appeal  from  Second  Ju(Uclal  District 
Court,  Parish  of  Jefferson;  Prentice  E.  Ed- 
rington,  Judge. 

Action  by  tbe  Orleans-Kenner  saectrlc 
Railway  (company  against  Joseph  Christina 
and  others.  From  a  Judgmeit  for  plaintur, 
defendants  appeal.  Affirmed. 

E.  A.  O'SuUtvan,  of  New  Orleans,  for  ap- 
pellants. Peter  Stifft  and  Ctwrad  A.  Bug- 
ler, Itotb  of  New  Orleans,  for  appelleei. 

Statement  of  the  Case. 

MONROE,  O.  J.  Plaintiff  brought  this 
suit  for  the  expropriation  of  a  strip  of  land, 
30  ftot  wide,  extending  across  a  tract  be- 
Icwging  to  the  defendants,  fronting  the  Mis- 
sissippi river  and  extending  In  the  direction 
of  the  lake  at  a  point  about  7  miles  above 
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tile  city  of  New  Orleans,  the  whole  amount 
sought  to  be  taken  being  1.9  acres,  for  which 
a  tender  was  made  before  suit  of  $237.50. 
Defendants  deny  the  necessity  for  the  expro- 
priation, estimate  the  value  of  the  land  at 
$2,000.  and  demand  $1,600  additional,  by  way 
of  damages.  The  jory  brought  in  a  verdict 
for  $237.50,  as  the  value  of  the  land,  with  "no 
damages,"  and  defendants  have  appealed. 

The  evidence  abxindantly  shows  that  $100 
an  acre  is  a  good  price  for  the  land  in  ques- 
tion, betng  $40  an  acre  more  than  it  could 
have  been  sold  for  before  the  scheme  for  the 
building  of  the  railroad  was  announced;  it 
also  shows  that  the  road  is  In  an  Interurbau 
enterprise;  that  the  cars  will  be  propelled 
by  electricity;  that  It  will  be  the  only  road 
that  will  traverse  defendant's  property,  and. 
Instead  of  being  an  Injury,  will  be  an  advan- 
tage thereto.  In  fact,  defendant's  counsd, 
in  bia  brief,  barely  refers  to  the  amount  of 
the  award  and  devotes  his  attention  to  cer- 
tain questions  concerning  the  organization  of 
the  Jury,  to  wit:  That,  though  the  Civil  Code 
(article  2632)  declares  that  "in  impannellng 
the  Jury"  (in  an  expropriation  case)  "either 
party  may  challenge  for  cause,  •  *  •  no 
peremptory  challenge  shall  be  allowed,"  the 
Code  of  Practice  (article  511)  allows  to  each 
party  four  peremptory  challenges,  in  civil 
cases.  In  general,  in  addition  to  challenges 
for  cause,  and,  the  Revised  Statutes  (section 
592)  declares  that,  "in  case  the  Code  of  Prac- 
tice should  contain  any  provisions  contrary 
or  repugnant  to  those  of  the  Civil  Code,  the 
provlsioiia  of  the  former  shall  prevail,"  and 
hence  that  defendant  should  have  been  al- 
lowed four  peremptory  challenges  which 
privilege  was  denied  him. 

[1]  We  do  not,  however,  find  the  quoted 
provisions  of  the  respective  Codes  "contrary 
or  repugnant"  to  each  other,  since  those  of 
the  Ck»de  of  Practice  relate  to  dvll  cases,  In 
general,  and  those  of  the  Civil  Code  to  a 
particular  class  of  cases  which  the  law  has 
thought  j^Topei  to  make,  In  the  matter  of 
diallenges  as  well  as  In  <^er  matters,  an 
exception  to  the  general  nil& 

[23  One  Juror  testified  that  there  was  a 
proposition  that  the  plaintiff  company  should 
alao  build  a  road  on  the  Metairie  Bldge, 
about  6  miles  from  the  property  of  the  de- 
fendant, and  that.  In  the  event  of  Its  doing 
ao^  tbe  road  mn  through  property  be- 
longing to  bdm;  that  he  would  be  willing  to 
give  the  rle^t  of  way;  that  he  had  voted  for 
the  Imposition  of  a  tax  In  aid  of  the  construc- 
tlnj  of  the  road;  and  It  was  objected  tbat  he 
was  disqualified  by  reason  of  bias.  The  ad- 
vantage to  the  public,  and  to  the  defoidant, 
finnn  the  building  of  the  road  la  really  not 
disputed,  and  we  find  no  reason  to  believe 
Uiat  the  Juror  who  thus  testifies  bad  any  bias 
that  wotdd  operate  to  the  prejudice  of  the  de- 
fbidant  in  the  matter  of  the  amount  that 
ihoold  be  paid  tot  his  land. 


[3]  Another  Juror  was  objected  to  on  the 
ground  that  he  was  not  a  freeholder  of  the 
pariah,  within  the  meaning  of  the  law  re- 
quiring a  Jury  of  freeholders.  Tbe  Juror 
gave  the  following  testimony  on  the  subject. 

Being  asked  whether  he  was  a  property 
holder  in  the  parish,  he  answered,  "No,  sir." 
He  then  testified  that  he  lived  with  his  wife 
upon  certain  premises  In  the  parish ;  that 
the  property  stood  in  the  name  of  his  wife; 
that  he  was  separate  in  property  from  his 
wife;  that  he  and  his  wife  lived  under  the 
community  of  acquets  and  gains;  that  his 
wife  bought  the  property  during  their  mar- 
riage; that  she  bought  it  from  Mr.  Collette; 
that  Collette  bought  it  from  him  (the  wit- 
ness); that  it  still  stood  In  the  name  of  his 
wife.  We  find  in  the  record  an  act  of  sale,  of 
date  September  13,  1913.  from  the  witness 
Kemer  to  Mrs.  Annie  Multer,  wife  of  Col- 
lette, and  an  act,  of  date  October  11,  1913, 
from  Mrs.  Annie  Multer  to  Mrs.  Theresa 
Multer,  wife  of  Kemer;  the  recited  consid- 
eration In  both  sales  being  the  same.  The 
judge  a  quo,  In  overruling  the  objection, 
said  that  he  bad  understood  that  the  juror 
was  a  freeholder  because  his  wife  acquired 
a  piece  of  property  during  the  community, 
nnd  that,  as  the  act  of  sale  contained  no  re- 
cital to  ttxe  effect  that  it  had  been  purchased 
with  paraphernal  funds,  he  concluded  that  it 
was  community  property,  and  hence  that  the 
juror  was  competent. 

Unless  the  contrary  is  made  to  api>ear,  the 
law  presumes  that  married  persons  live  un- 
der the  regime  of  the  community,  and  that 
property  acquired  In  the  name  of  either  Is 
acquired  as  the  property  of  the  conununity. 
And  we  do  not  find  that  the  confused  testi- 
mony of  Mr.  Kemer  rebuts  those  presump- 
tions In  80  far  as  they  apply  to  his  marital 
relations ;  we  tlierefore  agree  with  the  Judge 
a  quo  that  he  was  a  good  Juror. 

The  Judgment  appealed  from  Is  accordingly 
affirmed. 


I4ANOSTON  T.  TREMONT  LUUBGat  00. 
(Supreme  Oonrt  of  Looisiaiia.   April  21,  1916.) 

(ByUttbut      JBdttoriat  Staff.) 
1.  Masteb  and  Sbrvant  ^;»213(S),  24O0D  — 

INJUBIBS  TO  SbBVAHTS  —  ASSDUPTIOZf  OW 

Bisk — Looqino  Train. 

Where  one,  who  had  been  conductor  of  a 
logging  train  for  two  months  and  a  brakeman 
thereon  for  six  months,  held  In  place  with  bis 
foot  a  frog  for  potting  derailed  cars  on  the  tradt, 
and  in  so  doing  was  injured  by  a  log  falling  from 
a  derailed  logging  car  being  pulled  onto  the 
trade,  he  conld  not  recover  for  injury,  since  be 
assomed  tbe  risk  and  waa  negligent,  although  tbe 
spikes  on  the  frog  were  so  worn  or  broken  that 
it  would  not  stay  In  position  unless  held,  and  tbe 
prior  derailment  was  due  to  the  negligence  of  the 
railroad,  and  plaintiff  examined  the  cars  as  to 
their  beiu  properly  iMided  before  putting  them 
back  on  the  tracA;  it  not  appearing  that  be  did 
not  know  the  danger  of  standing  near  a  logging 
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car,  eBpeciallr  when  beinz  shunted  back  on  track 
b7  means  of  fro^  or  tnat  be  could  not  bave 
held  tbe  trog  in  position  in  a  less  dangerous  way, 
and  the  evidence  showiiw  that,  if  the  frog  was 
defective,  be  could  easily  have  had  tt  repaired. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  IMg.  H  061.  762 ;  Dec.  Dig.  ^ 
213(3),  240(2).] 

2.  AfABTEB  AND  SEEVANT  «=»240ff)— INJUBIES 
—  CONTBTBtrrORT  NbOLIQKNCK  —  OUSTOICABT 

Methods. 

Ad  experienced  conductor  of  a  logdng  train, 
who,  while  holding  in  place  with  bis  foot  a  rail- 
way frog  wbile  getting  derailed  loaded  logging 
cars  baoE  on  the  track.  Is  injured  by  a  log  fall- 
ing from  a  car,  is  not  relieved  from  hia  contrib- 
utory negligence,  barring  recovery,  by  showing 
that  be  bad  previously  held  the  frog  in  position 
in  this  way,  and  had  frequently  seen  others  do  it. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  762;  Dec,  Dig.  <S=9240(2).] 

3.  Maoteb  and  Servant  «s>247(4)— Injuries 
— Proxiuate  Caubk. 

Where  an  experienced  lodging  train  conduc- 
tor was  injured  by  a  log  fallmg  from  a  derailed 
loaded  car,  which  he  was  attempting  to  put  back 
on  the  track  by  a  railway  trog  which  be  was 
holding  in  place  with  bis  foot,  the  proximate 
cause  of  his  injury  was  not  tbe  first  derailing  of 
the  cars,  but  his  own  contributory  negligence. 

[Ed,  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  798;  Dec  Dig.  «s»247(4).] 

A^ieal  from  Fifth  District  Oonr^  Par- 
ish of  JadEson ;  Gas  Uoas,  Judge. 

Action  by  J.  B.  Langston  agabist  tbe  Tre- 
mont  Itumber  C<Hnpaii7.  Vrom  a  Judgment 
for  plaintiff,  defendant  appeals.  Judgment 
set  aside,  and  suit  dismissed, 

Stnbbs  &  Theufl,  of  Monroe,  tor  appellant 
R,  O.  Culpepper  and  Hundley  &  Hawthorn, 
all  of  Alexandria,  and  J.  Bosh  Wimberly,  of 
Sbrer^Kfft,  for  appelle& 

PROVOSTY,  J,  Bltber  from  defective  con- 
dition of  the  trade,  or  too  great  speed,  or 
overloading,  a  nnmber  of  the  cars  of  the  log 
train  of  the  defendant  company,  loaded  with 
logs,  ran  off  the  track.  Vot  getting  the  cars 
back  on  the  track  two  iron  ai^llances,  call- 
ed frogs,  are  used.  One  of  tb^  is  placed  on 
the  Inner  side  of  one  of  the  rails;  the  other, 
on  tbe  outer  side  of  tbe  other  rail.  The 
wheels  mount  tbem,  and  are  by  them  shunted 
to  the  rails.  The  one  on  the  outer  side  of  the 
rails  is  turtle-shaped — flat-bottomed  and 
dome-topiwd.  For  being  held  in  position 
while  the  wheel  asc^ds  it,  it  Is  provided  un- 
derneath with  spikee,  which  sink  Into  tbe 
wood  of  the  cross-tie  under  the  weight  of 
tbe  ascending  wheel. 

Plaintiff  was  the  conductor  of  the  train. 
While  the  car  was  being  pulled  up,  he  held 
his  foot  against  the  outer  frog.  One  of  the 
logs  fell  upon  blm,  breaking  his  thigh,  and 
bruising  him  painfully. 

Defendant  contends  that  for  this  great 
misfortune  which  befell  blm  he  is  himself 
to  blame;  that  he  knew  very  well  that  logs 
are  liable  to  fall  from  these  log  trains  while 
In  motion;  and  that,  therefore,  when  he  plac- 
ed himself  80  close  to  the  car  that,  if  a  log 
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fell,  it  would  fttll  upon  him,  be  rolnntarlly 
Incurred  the  danger  from  which  he  suffer- 
ed. 

[1, 1]  Plaintiff's  contention  Is  that  the  spik- 
es underneath  the  frog  had  flattened  out  or 
been  broken,  so  that  It  was  necessary  for 
him  to  hold  it  in  position  with  his  foot  In  the 
manner  he  did;  that  this  defective  condition 
of  the  frog  was  due  to  the  negligence  of  the 
defendant  company,  because  be  had  noUfled 
the  defmidant  company  of  It,  and  the  defend- 
ant OHupany  had  failed  to  provide  another 
trog,-  01  to  repair  this  one,  altbongh  promis- 
ing to  do  so;  that  the  master  owes  the  serv- 
ant the  duty  of  providing  safO  appliances  to 
work  with;  and  that  a  servant  using  a  de- 
fective appliance  after  the  master  has  prono- 
ised  to  repair  it  may  recover  tor  an  injury 
resulting  from  the  defect  of  the  appliance. 

I^aintlff  had  had  diaige  of  this  train  as 
conductor  for  two  months,  and,  previous  to 
that,  had  been  hrakeman  on  it  fOr  six  months, 
and  the  danger  of  logs  falUng  fnnn  moving 
log  trains,  is  well  known  to  those  operating 
these  trains.  Plaintiff,  therefore,  cannot 
plead  ignorance  of  this  danger,  and  we  do  not 
understand  him  as  doing  so ;  nor  of  the  fact 
that  this  danger  is  greater  when  a  car  is 
bdng  shunted  bdck.  on  the  track  with  more 
or  less  of  a  jerk  than  when  it  is  being  mov- 
ed on  the  track.  By  occnpylng  this  position, 
therefore,  he  aasnmed  this  risk,  and  the 
question  must  edmply  be  whether  hb  doing 
so  was  a  necessary  part  ol  his  duty. 

The  evidence  shows,  we  think,  that  if,  as  a 
fact,  this  frog  was  defective,  as  cwitended, 
plaintiff  could  easily  bave  bad  it  repaired, 
or  procured  another.  But,  leaving  that 
aside.  It  is  not  shown  why  plaintiff  should 
have  had  to  bold  this  appliance  in  position 
with  bis  foot,  and  not  In  some  other  less  dan- 
gerous way.  He  says  he  had  done  it  before, 
and  had  frequently  seen  others  do  it;  bnt 
this  falls  far  ^ort  of  showing  any  necessity 
for  doing  it  No  attempt  is  made  to  show 
that  this  frog  could  not  bave  b&ea  held  in 
position  by  other  means,  or,  Indeed,  that  tbe 
use  of  It  was  the  only  way  in  which  the  cars 
could  have  been  put  back  on  the  track. 
No  necessity  is  shown,  therefore,  for  using 
it,  and  still  less  for  putting  the  foot  against 
It 

Perhaps,  if  plaintiff  had  stood  at  a  distance 
such  as  experience  In  such  cases  might  have 
given  him  reason  to  believe  was  safe,  and  as 
a  result  of  the  defective  condition  of  this 
appliance  a  log  had  town  out  and  hit  him. 
this  defective  condition  might  have  been 
looked  upon  as  the  sole  cause  of  his  Injury. 
But,  under  the  circumstances  of  this  case, 
his  imprudence  In  unnecessarily  standing  so 
near  was  manifestly  a  contributing  cause,  to 
say  the  least,  and  oxistltutes  <»ntributory 
negligence. 

Plaintiff  also  says  that,  before  beginning 
the  work  oi  putting  the  cars  back  on  the 
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tra<^,  he  took  the  precaation  of  examining 
tbem.  and  ascutalnlng  that  the  logs  had 
not  been  dlstni1)ed  by  the  deraUment,  and 
were  all  la  proper  position.  But  this  did 
not  justify  him  in  standing  so  near,  since 
he  knew  that  the  t&ct  of  loss  being  In  ap- 
pearance safely  loaded  Is  no  goanuity 
agalBst  their  falling. 

[33  His  learned  counsel  argne  that: 

"The  proximate  cause  of  an  injury  la  the  effi- 
cient cause ;  that  is,  the  one  that  seta  the  other 
causes  in  motion  which  produce  the  injury." 

And  they  say  that  In  the  instant  case  this 

proximate  cause  Is  to  be  found  In  the  bad 

condition  of  the  track  and  the  overloading  of 

the  cars. 

If  it  be  conceded  that  the  defecttve  condi- 
tion of  the  track,  or  the  overloading  of  the 
cars,  caused  the  derailment,  and  that  this 
was  due  to  the  n^Ugence  of  the  defendant 
company,  this  negligence  could  have  been  the 
proximate,  or  legal,  canse  of  the  injury  only 
If  the  Injury  had  occurred  while  the  derail- 
ment was  in  progress,  or,  In  other  words  be- 
fore the  physical  forces  set  In  motion  by  It, 
or,  let  us  say,  by  the  bad  condition  of  the 
track,  or  the  overloading  of  the  cars,  had 
come  to  rest  After  these  physical  forces  had 
come  to  a  complete  rest,  what  occurred  sab- 
sequently  was  not  caused  by  tbm,  but  by 
some  other  operating  agency.  The  situation 
of  the  cars  after  the  derailment  was  nothing 
more  than  a  condition  upon  which  these 
BObaequent  agencies  operated.  Schoultz  v. 
Eckardt  Mfg.  Co.,  112  La.  568,  36  South. 
693,  104  Am.  St  Rep.  452. 

We  do  not  wish  to  be  understood  as  hold- 
ing that  an  employ^  is  justifled  In  knowingly 
using  a  defective  instrument,  tool,  or  ap- 
pliance, taking  the  risks,  simply  because  a 
promise  has  been  made  by  the  employer  to 
rei>alr  the  Instrument  or  to  furnish  another. 
It  has  not  been  necessary  to  pass  on  that 
point,  and  we  have  not  done  so. 

The  Judgment  appealed  from  is  set  aside, 
and  the  salt  la  dismissed,  with  costs  in  both 
courts. 

089  La.) 

No.  20MT. 

STATE  ex  reL  NEW  OBLEANS  LAND  CO. 
Y.  BEOISTER  OF  GONVETANGES  et  al. 

(Sa^one  Court  of  Louisiana.   April  24,  1016.) 
(BiiHahiu  by  the  Court.) 

1.  UAnnAUus  «=»82  —  Sdbjectb  of  Bxusr 

—Cancellation  of  Becobds. 

Mandamus  is  not  a  proper  proceeding  to 
cancel  InscriptionB  on  the  books  of  the  recorder 
of  conveyanoet. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  H  139,  177-179;  Dec.  Dig.  ^82.] 

2.  Rkcobds  ^=>6  —  Rbcobdihq  WairTsn  In- 
STBUiccnxs— NouBUL  Aor. 

An  affidavit  by  fbrmer  owners,  in  the  form 
of  a  notarial  act,  containing  a  disclaimer  of  ti- 
tie  to  certain  real  estate,  and  an  acknowledg- 
ment of  title  and  iKissession  in  another.  Is  a 


proper  subject  of  InscriptiMi  on  the  books  of  the 
recorder  of  conveyances. 

[Ed.  Note.— For  other  Records,  Cent 

Dig.  §  7;  Dec.  Dig.  «=56.] 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Fred  D.  King,  Judge  pro  tem. 

Application  by  the  State,  on  the  rtiatlon 
of  the  New  Orleans  Land  Company,  fbr  man- 
damus to  the  Register  of  Conveyances  and 
the  Nylka  Land  Company,  Limited.  Judg- 
ment for  relator,  and  defendant  Lund  Com- 
pany appeals.  Reversed,  and  suit  dismissed. 

Wm.  Wlnans  WaU,  of  New  Orleans,  for 
appellant  Charles  Louque,  of  New  Orleans, 
for  appellea 

L^n>,  J.  This  Is  a  proceeding  by  manda- 
mus to  cancel  from  the  conveyance  records 
of  the  parish  of  Orleans  certain  documents 
which  the  deftodant  company  claims  as  mn- 
Dlments  of  title  to  a  certain  tnct  of  land 
fnmting  on  Qentllly  Road.  The  docnments 
Include  an  auditor's  ^ed,  a  sale  for  dty 
taxes,  a  judgment  (O.  the  dvU  district  court, 
and  an  affidavit  made  by  Hamilton  Sims  and 
wlf& 

The  defendant  company  excepted  to  the 
petition  and  proceedings  on  the  ground: 

"That  there  is  no  law  authorising  the  cancella- 
tion of  title  to  real  estate  from  cmiveyance  rec- 
ords by  rule,  summary  process,  or  mandamns." 

The  exception  was  In  terms  overruled,  but 
the  Judgment  only  ordered  the  cancellation 
of  the  afSdavlt  The  defendant  company  has 
appealed. 

We  quote  from  brief  of  counsel  fbr  relator 

and  appellee: 

"The  cancellation  of  said  registry  is  Bought  on 
theground,  as  alleged: 

"That  said  affidavit  is  false  in  every  respect 
and  is  a  fraud  attempted  to  be  perpetrated  on 
your  petitioner  (the  New  Orleans  Land  Com- 
pany) as  owner  of  the  Morgan  tract,  described 
in  the  deed  hereto  annexed  wherein  P.  H.  Mor- 
gan sells  to  the  New  Orleans  Land  Company." 

The  legal  contention  of  the  relator  is  that 
an  affidavit  Is  not  and  cannot  be  considered 
as  a  title  to  real  estate,  and  that  the  truth 
or  falsity  of  the  contents  of  a  recorded  alh- 
davit  relating  to  real  estate  may  be  inquired 
into  and  adjudged  In  a  mandamns  piDceed- 
Ing.  , 

In  the  affidavit  signed  by  Sims  and  vrlfe. 
It  is  stated  that  he  purchased  the  pr(^erty 
by  notarial  act  in  December,  1864,  and  had 
l>een  In  undisturbed  possession  of  the  same 
to  the  date  of  the  affidavit,  August  1,  1913 ; 
tliat  the  property  was  sold  to  the  state  for 
delinquent  taxes  "during  the  year  1880  to 
1 885,"  and  was  conveyed  by  the  state 
through  mesne  conveyances  to  the  Nylka 
Land  Company,  and  forms  a  part  of  the 
property  conveyed  by  certain  judgments  of 
the  dvil  district  court 

Sims  and  wife  further  declared  that  "the 
purpose  of  the  affidavit  and  quitclaim  Is  to 
place  In  authentic  form  the  facts  as  enumer- 
ated herein,"  which  vested  possession  and 
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ownership  of  the  tract  in  said  company, 
"which  athanta  declare  to  be  tbe  true  and  law- 
ful owner  of  said  property,  and  which  they 
now  hold  for  said  company." 

The  affidavit  contains  a  formal  recognition 
of,  and  acquiescence  In,  the  tax  title  ot  the 
defendant  company,  by  the  former  owners 
of  the  property,  and  a  formal  declaration  by 
the  affiants  that  they  held  possession  of  the 
property  for  said  company.  If  Sims  and 
wife  were  tbe  former  owners  of  the  tract 
of  land,  their  affidavit  amounts  to  a  ratlflca- 
tlon  of  the  tax  sale,  and  of  the  title  and  pos- 
session of  tbe  defendant  company. 

The  relinquishment  of  title  by  Sims  and 
wife  had  the  legal  effect  of  an  estoi^l 
against  tbe  subsequent  assertion  by  them, 
their  heirs  and  assigns,  of  any  r^ht,  title, 
and  Interest  in  the  property.  Williams  t. 
Drew,  47  La.  Ann.  1622,  18  South.  623.  The 
common-law  doctrine  haa  been  thns  ex- 
pressed: 

"One  who,  by  bis  renunciatioo  or  disclaimer 
of  a  right  or  title,  has  induced  anotlier  to  be- 
lieve and  act  thereon,  is  estopped  afterward  to 
assert  sach  right  or  title."   16  Oyc.  767. 

The  affidavit  presents  the  much  stronger 
case  of  the  recognition  of  legal  title  In.  and 
surrender  of  possession  to,  tbe  Nylka  lAnd 
Company. 

The  affidavit,  In  tbe  form  of  a  notarial  act, 
was  pn^rly  recorded,  as  it  related  to  and 
affected  title  to  real  estate,  and  Its  registry 
was  necessary  to  protect  rights  therein  of 
tbe  Nylka  Land  Company,  as  unrecorded  in- 
struments relating  to  real  estate  do  not  af- 
fect third  persons. 

The  "case  of  Raymond  v.  Vlllere,  42  Ia. 
Ann.  488.  7  South.  900,  Is  fatal  to  the  con- 
tention of  the  relator  that  mandamus  Is  a 
proper  proceeding  to  cancel  Inscriptions  on 
the  conveyance  books.  In  that  case  the  court 
held  that  parties  In  whose  favor  such  in- 
scriptions exist  cannot  be  forced  to  appear 
as  defendants  In  mandamus  suits  to  litigate 
their  rights  of  ownership. 

We  approve  and  reathrm  this  doctrine. 

It  is  therefore  ordwed  that  the  Judgment 
below  be  reversed,  and  it  Is  now  ordered  that 
tills  suit  be  dismissed,  and  Chat  the  relator 
pay  coats  In  both  courts. 
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No.  21878. 
SaccessioQ  of -GARBAJAL 
In  re  CLAVIJO  et  al. 
<Snpreme  Oourt  of  Louisiana.  April  24,  1910.) 

(Spllabut  fiy  the  Oourt.) 
1.  Attobitkt  and  Ouent  ^»189— Cohfbnsa- 

nON  OP  AtTOENET— COKTINOENT  FXE— DlS- 

uissAL  BT  Client. 

Tbe  first  paragraph  of  tbe  proviso,  contain- 
ed tn  Act  No.  124  of  1906,  is  cmnplete  in  itself, 
to  the  extent  that  it  makes  lawful  that  which 
was  before  unlawful,  so  that  an  attomer,  who 
recovers  property  under  a  written  contract 
whereby  he  is  to  recdve  a  portion  thereof  as  his 


compensation,  may  thereafter  recover  his  com- 
pensation. But,  as  though  to  guard  against  the 
inference  that  an  interest  in  tbe  subject-matter 
of  the  suit  necessarily  includes  the  right  to  keep 
the  suit  in  court  against  the  wishes  of  the  liti- 
gant, the  second  paragraph  deals  with  that  ques- 
tion as  a  separate  proppsition.  and  declares  that 
'it  shall  be  lawful  to  stipulate"  to  that  effect ; 
and  the  third  paragraph  goes  farther,  and  pro- 
vides that  such  a  Btiptuatlon  may  be  made  bmd- 
iug  upon  tbe  opposing  litigant  by  service  nptm 
him  of  the  contract  contaimng  the  stipulation  mo 
authorised.  To  dislocate  the  proviso,  and  give 
effect  to  the  one  paragraph,  without  reference 
to  the  others,  would  violate  the  accepted  csDona 
of  construction,  and  is  legally  impossible. 

[Ed.  Xote. — For  other  cases,  see  Attorney  and 
CUeat.  Gent.  Dig.  H  407-111;  Dec  Dig.  «s> 
189.] 

2.  AlTOHHET  ASn  OUEIfT  «3>189— COMPENSA- 
TION OF  Attohnet— Contingent  Feb— Com- 

PKOVISB  OB  DiSCONTINnANCE. 

Where  a  contract  between  attorney  and 
client,  ifthereby  tlie  attorney  is  to  receive  a  por- 
tion of  the  money  or  property  recovered  as  his 
compensation,  contains  no  stipulation  to  the  ef- 
fect that  the  suit  shall  not  be  compromised  or 
discontinued  by  either  without  the  written  con- 
sent of  the  other  contracting  party.  ,tbe  client 
may  compromise  or  discontinue  at  will,  leaving 
the  attorney  to  his  remedy  by  an  action  on  quan- 
tum meruit  for  services  rendered. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Gent.  Dig.  H  407-4U;  Deb  Dig. 

In  the  matter  of  the  succession  of  N.  J. 
Carhajal.  Application  by  Mrs.  Juanita  Car- 
bajal  Olavljo  and  another  Cor  oerUorarl  and 
prohibition.  Granted. 

TItche  &  Rogers,  of  New  Orleans,  for  re- 
lators. B.  K.  Skinner  and  Sanders,  Brian 
&  Sandos,  all  of  New  Orleans,  pro  se. 

MONROE,  C.  J.  The  rdatrix  (Mrs.  OlaTl- 
Jo)  is  one  of  the  aerea  diUdren  and  belrs  of 
the  decedent,  N.  O.  Carbajal,  and  her  core- 
latrix,  Mrs.  Rosa  L.  Martin,  Is  ber' jnottiN', 
widow  by  first  marriage  of  N.  O.  Carbajal, 
and  by  second  marriage  of  Francis  Martin. 

Mrs.  Clavijo,  It  appears,  entered  Into  a 
written  contract  with  Blessrs.  Sanders,  Bri- 
an &  Sanders,  members  of  the  bar.  whereby 
It  was  agreed  that  they  should  bring  suit,  in 
her  behalf  and  against  her  mother,  to  annul 
her  father's  will,  and  that  they  should  re- 
ceive, aa  their  compensation,  15  per  cent  of 
tbe  money  or  property  that  might  be  so  re- 
covered, whether  under  a  final  judgment  or 
by  compromise  agreement;  and  the  suit  was 
brought  accordingly  (In  the  civil  district 
court),  and  after  certain  exceptions  had  been 
disposed  of  an  answer  was  filed.  Shortly 
thereafter  Mrs,  Clavljo  called  at  the  office 
of  her  counsel  and  requested  that  the  suit 
be  discontinued,  but  she  was  informed  that 
nothing  would  be  done  in  the  matter  until  she 
brought  her  husband  to  rati^  her  Instruc- 
tions, or  until  the  counsel  received  further 
evidence  that  he  had  ratified  them.  On  the 
next  morning,  at  about  10:45  o'clock,  the 
counsel  filed  In  the  civil  district  court  their 
original  contract  of  employment,  and  while 
that  was  being  done  a  messenger  arrived  at 
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their  oAoe  with  a  letter  .of  ratiflcatloa  txom 
Mr.  Clavijo,  wU<^  letter  the  messenger  de- 
eUned  to  leave  vltb  tlie 'stenographer,  whom 
he  found  In  the  ol&ce,  bnt,  leaving  a  copy,  re- 
torn^  wltb  Oie  original  at  11:25  o'clock. 
The  ootmael,  however,  decUned  to  dlsoontlnne 
the  suit  (on  Oxe  ground  that  they  had  an  in- 
terest which  entitled  them  to  prosecnte  it), 
and  npon  the  following  day  Mrs.  Clavljo  filed 
a  iietitlon  in  court,  announcing  her  abandon- 
ment thereof,  and  presented  to  the  trial  Judge 
the  term  of  an  order  for  the  dismissal  of  the 
same,  which  the  Judge  refused  to  sign.  Ttxe 
defendant,  Mrs.  Martin,  then  filed  a  moUon 
in  the  suit,  setting  forth  that  it  had  been 
abandoned,  and  praying  that  It  be  dismissed, 
whereupon  the  Judge  ordered  that  a  rule  Is- 
sue requiring  plaintifTs  counsel  to  show 
cause  why  such  an  order  should  not  be  made ; 
but,  after  hearing,  the  rule  was  discharged, 
and  Mrs.  Clavljo  and  Mrs,  Martin  then  pre- 
sented to  this  court  the  application  for  cer- 
tiorari and  ivrohlbltion  which  we  are  now 
considering, 

[1,2]  We  may  start  with  the  proposition 
that,  prior  to  the  passage  of  Act  No.  124  of 
1906,  a  contract  for  a  contingent  fee  gave  an 
attorney  no  interest  In  the  subject-matter  of 
the  litigation  to  which  the  contract  might  re- 
late, but  entitled  him  only  to  a  privilege  npoa 
the  Judgment,  If  and  when  obtained,  and  that, 
notwithstanding  such  contract,  it  was  with- 
in the  power  of  the  client  to  discontinue  the 
suit  at  win,  leaving  to  the  attorney  his  right 
of  action  on  quantum  meruit  for  services 
rendered.  Rev.  St,  S  2897;  Louque  v.  De- 
Jan,  129  La.  526,  56  South.  427,  38  L.  B.  A. 
(N.  S.)  389;  Gurley  v.  City  of  New  Orleans, 
41  La.  Ann.  75,  6  South.  659.  In  fact,  until 
that  act  was  passed,  a  contract  between  an 
attorney  and  client,  whereby  the  former  was 
to  receive  as  compensation  for  bis  services 
"any  portion  of  the  land  or  any  other  prop- 
erty •  •  •  in  dispute  or  sued  for"  was 
"null  and  void  to  all  Intents  and  purposes," 
according  to  the  express  language  of  the  act 
of  1808  (Mazureau  &  Hennen  r.  Morgan,  25 
La.  Ann.  281),  though  In  Flower  v.  O'Connor, 
7  La.  207,  a  distinction  was  drawn  between  a 
portion  of,  or  interett  in,  the  property  sued 
for,  and  a  commission  on  the  amount  sued 
for,  and  that  distinction  has  since  heeu  recog- 
nized. Martinez  v.  Succession  of  Vlvea,  32 
La.  Ann.  308;  Andlrac  v.  Bichardson.  125 
La.  883,  51  South.  1024.  The  act  of  1906 
(page  210)  reads  as  follows: 

"Be  it  enacted  *  •  •  that  section  2897  <rf 
the  Revised  Statutes  of  1870  be  amended  and 
re-enacted  so  as  to  read  as  follows: 

"In  addition  to  the  privileges  enomerated  in 
title  twen^-first  of  the  Girfl  Code.  •  •  • 
a  special.privilegeis  thereby  granted  to  attorneys 
at  law  for  the  amount  of  their  professional  fees 
on  all  jac^onts  obtained  by  them,  and  on  the 
proper^  recovered  by  said  judgment,  ather  as 
plamtiS  or  defendant,  to  take  rank  as  a  first, 
privilege  thereon. 

"Provided,  tliat,  by  written  contract,  svned 
br  ttie  client,  attoraeys  at  law  may  acquire  as 
their  fse  in  meb  matter  as  Intenat  in  the  sub- 


ject-matter of  the  suit,  proposed  suit  or  dalm, 
in  the  prosecution  or  defense  of  which  they  are 
employed,  whether  snch  suit  or  claim  be  for 
money  or  for  property,  real,  puaonal  or  of  any 
description  whatever. 

"And  in  such  contract  of  employment,  it  shall 
be  lawful  to  stipulate  that  neither  the  attorney 
nor  the  client  shall  have  the  right,  without  the 
written  consent  the  otho:,  to  settle,  compro- 
mise, release,  disomtinae  or  otherwise  dispose  of 
auch  suit  or  claim. 

"Esther  party  to  said  contract  shall  have  the 
right  at  any  tune  to  file  same  with  the  derk  of 
the  district  court  where  the  suit  is  pending  or  is 
to  be  brought,  and  to  have  a  copy  made  and 
served  on  the  opposing  party  and  due  returns 
made  as  in  case  of  i>efitionB  in  ordinary  suits; 
from  and  after  the  date  of  such  service,  any  set- 
tlement, cnnpromise,  discODtinuance  or  other 
disposition  made  of  such  suit  or  claim  by  either 
the  attorney  or  the  client  without  the  written 
consent  of  the  other,  shall  be  null  and  void,  and 
such  suit  or  daim  shall  be  continued  and  pro- 
ceeded with  as  if  no  sack  settlement  or  disam- 
tiunance  had  been  made." 

It  will  be  seat,  then,  that  the  only  method 
which  the  statute  thus  quoted  provides, 
whereby  the  plaintiff  In  a  suit  can  be  pre- 
vented from  exercising  the  right,  which  he 
previously  possessed,  of  compromising  and 
discontinuing  the  same,  is  the  insertion  in 
the  written  contract  of  employment,  between 
him  and  his  attorn^,  of  a  stipulation  to  that 
effect,  and  that  even  such  stipulation  will 
not  necessarily  be  binding  on  the  defendant, 
unless  the  contract  with  the  stipulation  in  It 
is  served  upon  him  as  provided  by  the  stat- 
ute. 

There  is  no  such  stipulation  in  the  contract 
here  relied  on,  and  it  will  not  do  to  say, 
merely  because  the  statute  confers  upon  the 
attorney  the  right  to  acquire  an  interest  In 
the  subject-matter  of  the  suit,  brought  or  to 
be  brought  by  him,  that  the  contract  of  it- 
self gives  him  the  right  to  prevent  the  com- 
promise or  discontinuance  of  such  suit  by  his 
client.  The  argument  to  that  effect  would  be 
stronger  if  the  statute  did  not  contain  the 
provision  authorizing  a  stipulation  oa  that 
subject  to  be  written  Into  the  contract, 
though  even  then  It  could  hardly  be  sus- 
tained, fOT  the  attorney,  who  Is  to  recdve  a 
commission  on  the  amount  recovered,  and 
who  Is  accorded  a  privilege  upon  the  judg- 
m^t  that  he  may  obtain,  unquestionably  has 
an  interest,  of  a  sort.  In  the  prosecution  of 
the  suit,  and  yet  it  la  well  settled  that  his 
clioit  may  discontinue  the  suit,  and  thus 
defeat  t»th  the  recovery  and  the  privily ; 
and  so  an  taterf&aer  may  be  the  only  litigant 
who  has  a  real  interest  in  the  snbjectrmatter 
of  tlie  litigation,  and  yet  the  suit  may  be  dls- 
conttamed  by  the  plataitlfE. 

The  statute  in  question  is  to  be  construed, 
like  any  other  statute,  as  a  whole,  and,  con- 
stndng  all  <tf  its  parts  together.  It  is  evident 
that  if  the  lawmaker,  in  conferrii^  npon  an 
attorney  the  rlg^t  to  acquire  an  Interest  in 
the  subject-matter  of  the  suit  that  he  is  em- 
picked  to  bring,  intended  that  tiie  grant 
should  carry  with  it  flie  devestitnre  of  tha 
right  of  0ie  client  to  omnpnunisei  dlsoontln-' 


Digitized  by 


Google 


776 


71  BODXHBBN  BBPOKTEB 


(La. 


ne,  eto.,  the  prorlslon  for  stipulation  on  that 
subject  Is  mere  surplusage. 

But  we  cannot  assume  tliat  a  statute  Is  In- 
cumbered with  language  of  apparent  impor- 
tance which  means  nothing.  The  Qrst  para- 
graph of  the  proviso  Is  complete  la  itself,  to 
the  extent  that  it  makes  lawful  that  which 
was  before  unlawful;  so  that  an  attorney, 
who  recovers  property  under  a  wrltt^i  con- 
tract whereby  he  Is  to  receive  a  portion 
thereof  as  his  compensation,  may  also  recov- 
er bis  compensation.  But,  as  though  to  guard 
against  the  inference  which  the  counsel  here 
made  respondents  seek  to  draw,  that  an  In- 
terest in  the  subject-matter  of  the  suit  neces- 
sarily includes  the  right  to  keep  the  suit  In 
court,  against  the  wishes  of  the  litigant,  the 
second  paragraph  deals  with  that  question 
as  a  separate  proposition,  and  declares  that 
"it  shall  be  lawful  to  stipulate"  to  that  ef- 
fect; and  the  third  paragraph  goes  a  step  far- 
ther, and  provides  that  such  stipulation  may 
be  made  binding  upon  an  opposing  litigant 
Dy  service  upon  him  of  the  contract  contain- 
ing the  stipulation  so  authorized.  To  dis- 
locate the  proviso,  and  give  effect  to  the  oae 
paragraph,  without  reference  to  the  others, 
would  violate  the  accepted  canons  of  con- 
struction, and  is  legally  impossible. 

It  is  tlierefore  ordered  thiit  the  respondent 
Judge  and  counsel  be  prohibited  from  further 
proceeding  In  the  matter  of  Mrs.  Juanlta 
Carbajal  Clavljo  v.  Succession  of  N.  G.  Oar- 
bajal.  No.  65760  of  the  docket  of  the  civil  dis- 
trict court,  and  from  further  Impeding  the 
plaintlfC  therein  In  discontinuing  the  same. 


riS9  La.) 

No.  20728. 

DARGOURT  v.  BBUNBT  et  aL 

(Supreme  Ck>urt  of  LouiBiana.   April  24,  1916. 
Rehearing  Denied  May  22,  1910.) 

{ByUabua  ly  Editorial  Staff.) 

1.  Judgment  «=>587— Res  Judicata. 

Where  plaintiff's  attorney  wrongfully  pledg- 
ed mortgage  uotea  on  plaintiFg  property  to  the 
bank  for  lus  individual  use  and  after  foreclosure 
the  bank  agreed  to  reconvey  the  property  upon 
payment  ot  the  debt,  hetd  a  judgment  against 
plaintiff,  in  an  action  to  set  aside  the  pledge  and 
annul  the  foreclosnre  sale,  or  in  the  slternative 
to  secure  to  plaintiff  the  rights  of  said  attorney 
in  such  contract,  was  not  rea  judicata  of  a  sub- 
sequent action  to  enforce  such  contract,  whlc^ 
plaintiff  bad  secured  by  assignment. 

[Ed.  Note.— For  other  cases,  see  Judgmmt, 
Cent  Dig.  j  1089 ;  Dec.  Dig.  «=9087.] 

2.  MOBTGAGES  «S>199(4)— APPUCATIOIT  OF  IN- 
COME TO  Debt— Accounting. 

Under  a  contract,  providing  that  the  credi- 
tor will  apply  the  net  revenues  of  property  to 
the  debt  upon  the  extinguish  meat  of  which  he 
will  reconvey  the  property  to  the  debtor,  the  ren- 
dering of  one  account  does  not  cut  off  the  right 
of  the  debtor  or  his  assignee  to  demand  8nt»Be- 
quent  accounts. 

[Bd.  Note. — For  other  casea.  see  Mortgages, 
Cent  Dig.  §S  620.  B21;  Dec  Dig.  ♦=»199(4y.] 


8.  Pleading  «=»228— Eicbptions— Detemi- 

N  AXIOM. 

Exceptions  of  no  cause  of  action  must  be 
determined  from  the  face  of  the  petition,  and 
where  the  petition  contains  no  reference  to  a 
former  action,  an  objection  based  on  what  tran- 
spired at  Slum  fonner  action  cannot  be  ooniid- 
ered. 

[Ed,  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  SS  584-590 ;  Dec  Dig.  «=322S.] 

4.  JuDGUBNT  «=»735  —  Res  Judicata  —  Is- 
sues Concluded. 

On  exceptions  of  rea  judicata,  an  objection 
that  the  petition  shows  that  plaintiff  at  the  for- 
mer trial  concealed  the  fact  that  be  was  the  as- 
signee ol  the  contract  now  sued  on  cannot  be 
considered,  where  the  assignment  of  such  con- 
tract was  not  discussed  nor  adjudicated  at  such 
former  trial. 

fEd.  Note— For  other  cases,  see  Judgment, 
Cent  Dig.  §8  12l>3,  12iZ;  Dec.  I>ig.  «=9735.] 

O'Niell,  J.,  dissenting. 

.^veal  trcm  CMl  District  Oourt,  Paridi  of 
Orleans ;  T.  0.  W.  Ellis,  Judge. 

Actlcm  by  Eugene  Darconzt  against  Adele 
Bruu^  and  otheis.  From  an  order  snsta-ln- 
Ing  exc^Uoni^  {Aaintlff  aiH;>eal8.  Reversed 
and  remanded. 

E.  Howard  McOaleb,  of  New  Orleans,  for 
appellant.  Charles  1.  Denechaud  and  Charles 
Louque,  both  of  New  Orleans,  for  appellees 
Adele  Brunet  and  others.  Dufour  A  Dafour, 
of  New  Orleans  (H.  Generes  Dufour,  of  New 
Orleans,  of  counsel),  for  appellees  Liquida- 
tors' and  Citizens'  Bank  &  Trust  Co. 


PROVOSTY,  J.  In  November,  1S91,  the 
plaintiff,  Darcourt,  made  his  two  notes  to  his 
own  order,  and  by  himself  indorsed  In  blank 
for  $2,500  and  f2,000,  respectively,  payable 
one  year  after  date,  secured  by  mortgage 
upon  real  estate  owned  by  htm  in  this  city, 
and  delivered  same  to  his  lawyer,  Mr.  Four- 
chy. 

In  April,  1895,  the  lawyer  pledged  same  to 
the  Citizens'  Bank  as  collateral  on  a  demand 
note  of  his  own  of  that  date  in  favor  of  the 
bank  for  $1,850 ;  and  also  as  security  for  any 
other  debt  the  pledgor  might  then  or  at  any 
future  time  be  owing  to  the  bank.  The  bank 
accepted  the  pledge  in  perfect  good  faith,  as- 
suming that  the  lawyer  was  the  owner  of  the 
notes. 

In  January,  1896,  the  bank  foreclosed  on 
the  pledged  notes ;  and,  at  the  foreclosure 
sale,  on  April  2, 1896,  bon^t  In  the  property. 

On  June  22,  1896,  the  said  pledgor,  and  the 
bank  entered  Into  the  following  contract: 

"Whereas  the  Citizens*  Bank  of  Louisiana  hold 
fn  pledge  two  mortgage  notes  amounting  to  for- 
ty-iive  hundred  dollars,  one  of  $2,000.00.  the  otif 
er  for  $2,500.00,  both  past  doe.  to  secure  tbt 
note  of  hand  of  P.  L.  Fourchy  for  eighteen  hon- 
dred  dollars  ($1,800,00) ;  and,  whereas  the  prop- 
erty mortgaged  to  secure  the  said  two. notes  of 
two  thousand  and  twenty-five  hundred  dollars 
was  seized  and  sold  at  the  suit  of  said  Gitiaens' 
Bank  of  Louisiana  against  the  maker  of  said 
notes,  No.  48280  of  the  docket  of  the  civil  dis- 
trict court  for  the  parish  of  New  Orleans  and 
said  property  was  adjudicated  by  the  sheriff  to 
the  Citizens'  Bank  of  Louisiana  for  account  of 
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said  Citiiens*  Baok  of  LonUana  in  iba  case  of 

CitizeDB*  Bank  v.  Darcourt 

"Now  it  is  agreed  between  ssid  P.  h.  Fourcby 
and  the  CitizenB*  Bank  of  Louisiana  that  said 
adjudication  does  not  extinsuish  the  debt  of  aaid 
P.  L.  Fonrchy  and  that  said  Citiaens'  Bank  of 
Louisiana  is  not  liable  for  anj  part  of  the  price 
of  adjudication  and  that  the  said  bank  only  take 
the  title  as  a  contiDuation  of  said  security  of  the 
note  of  aaid  P.  I*.  Fonrchy  for  the  sum  of  eight- 
een hundred  and  fifty  dollars  ($1,850.00)  and 
that  whenever  the  said  P.  L.  Fourchy  will  pay 
the  bank  the  amount  of  his  entire  debt,  includ- 
ing oTerdraft,  interest,  costs,  etc.,  the  bank  will 
retransfer  aaid  property  to  him  or  hta  heirs  or 
assigns. 

"It  is  agreed  between  the  parties  that  in  the 
meantime  the  bank  will  lease  or  rent  said  prop- 
erty in  its  owa  name,  eoUect  the  rents,  pay  the 
taxes,  insurance  and  repairs,  crediting  said  P.  L. 
Fourchy  with  the  rents  and  charging  the  aaid 
disbursements  to  him." 

On  Octi^  30,  1886,  the  tiank  took  a  rule 
on  the  dvll  sheriff  to  show  cause  why  he 
staonld  not  place  It  in  possesslwi  of  the  prop- 
erty. On  Deeonber  7,  1890,  this  rule  was 
made  ahsolot^  and  the  sheriff  was  ordered  to 
put  the  bank  in  poBsesalixi.  But  apparently 
he  failed  to  do  for  tm  April  19,  1697,  the 
plaintiff  In  this  case,  Darcourt,  who  had  odq- 
tiaued  in  possession  of  Oie  ivoperty,  took  a 
rule  In  the  terminated  foreclosnre  suit  m^on 
the  dTll  sheriff  and  the  bank,  alle^g  that 
the  bank  had  held  the  two  mortgage  notes 
merely  as  collateral  for  {certain  loans  to 
Fourdiy,  and  that  beCore  a  writ  of  ejectment 
aboald  issue  against  him,  the  bank  ahonld  be 
reanlred  to  render  a  statement  of  Fourcby's 
account  for  the  secnri^  of  which  the  notes 
Btood  as  collateral.  What  was  ever  done 
with  Oils  rule,  or  when  Daiconrt  was  dispos- 
Bessed,  does  not  appear.  The  attorn^  of 
Darconrt  In  this  role  was  Mr.  Fonrdiy,  the 
same  who  bad  pledged  the  notes. 

More  than  four  years  thereafter,  on  No- 
vember 28,  1900;  Darconrt  toooght  suit 
against  the  bank  and  Fourchy.  He  alleged 
that  ha  (Darcourt)  was  the  owner  of  the 
PKH>erty  In  question ;  that  he  had  executed 
the  said  two  mortgage  notes  for  bis  own  use, 
and  that  Fourchy  had  had  no  authority  to 
jAedge  tliem;  that  the  debt  ft)r  wMdb  they 
were  xdedged  was  for  overdrafts  of  said  Four- 
thly, and  that  the  bank  bad  accepted  said 
pledge  trtt^  full  knowledge  that  the  said 
notes  did  not  beltnig  to  Foar6hy,  and  that  he 
was  without  li^t  to  dispose  of  them ;  that 
by  virtue  at  a  contract  between  the  bank  and 
Fourchy  the  bank  was  holding  the  title  to 
said  property  merely  as  of  property  belonging 
to  Fourdiy  and  tot  his  benefit,  and  aa  se- 
curity for  tlie  d^t  (tf  Fourdiy,  on  the  condi- 
tion that  the  rents  and  revenues  of  the  pr<^>er- 
ty  were  to  go  in  extlngalshment  of  said  debt, 
and  that  the  title  was  to  revert  to  Fourchy 
as  80<ni  as  s^  debt  was  paid ;  that  said  debt 
was  only  of  fl^OO;  and  that  the  said  prop- 
er^ realised  more  than  that  amount  at  the 
shuUTs  sale.  (Be  prayed  that  he  be  decreed 
to  be  the  owner  of  said  property,  or,  if  that 
relief  ooold  not  be  granted,  then  that  he  have 
Judgment  against  Fourchy  for  $4,000,  and  de- 


darlng  him  to  be  ntltled  to  the  benefit  of 
the  said  contract  between  the  bank  and  Four- 
chy, and  that  the  bank  be  required  to  furnish 
a  statement  of  its  account  with  Founihy. 

To  that  anlt  Fourchy  ffled  an  exception 
urging  that  tiie  petition  showed  no  cause  of 
action,  and  was  too  vague,  general  and  in- 
definite ;  and  that  the  matter  was  res  Judi- 
cata as  to  him. 

Later  he  filed  an  answer,  pleading  the  gen- 
eral denial 

The  bank  in  its  answer  related  Its  trans- 
actltms  with  Fourctiy,  and  alleged  that  It  bad 
accepted  the  pledge  in  perfect  good  faith; 
that  Fourcliy  had  had  the  consent  of  plaintiff 
for  making  tlie  pledge;  that  plaintiff  had  rec- 
ognized its  validity,  and  had  solicited  time 
in  which  to  pay  the  debt;  that  It  had  ac- 
quired the  property  at  the  foreclosure  sale, 
but  had  subsequently  made  said  contract 
with  Fourchy.  It  denied  that  plaintiff  had 
any  interest  In  this  contract. 

In  the  course  of  the  trial  it  filed  a  state- 
ment of  Fourchy's  account  which  showed  a 
debit  balance  of  (5S4.44  against  him.  This 
was  tlie  balance  against  him  after  the  price 
of  the  foreclosure  sale  of  the  Darcourt  prop- 
erty, to  wit,  $3,625,  had  been  credited  to  him. 
The  bank  was  entitled  to  retain  either  this 
price  or  the  property,  so  that  for  redeeming 
the  property  under  the  hereinabove  tran- 
scribed contract  Fotfrchy  would  have  had  to 
pay  this  $3,625,  plus  the  snid  balance  of 
$5)54.44;  and  plus  also  whatever  expenses 
the  bank  might  have  had  to  incur  in  couuec- 
tlon  with  the  property,  after  deduction  of 
whatever  revenues  might  have  been  derived 
from  It;  with  interest  added  on  all  the  items. 

The  judgment  in  the  case  was  rendered  In 
July,  1902.  It  was  In  favor  of  the  hank  dis- 
missing plaintiff's  suit,  and  in  favor  of  plain- 
tiff against  Fourchy  for  $3,070.65. 

The  said  Darcourt  property  consisted  of 
two  pieces  of  real  estate.  In  September, 
1904,  the  bank  sold  one  of  them  to  its  code- 
fondants  In  the  present  salt,  Ad^e,  Bertbe, 
and  Justine  Brunet 

The  present  suit  was  filed  in  January, 
1014.  Plaintiff  alleges  that  Fourchy  has 
transferred  to  him  all  bis  rights  under  the 
said  contract  of  June  22,  1896;  that  at  the 
time  same  was  entered  into  the  debt  of 
Fonrchy  was  less  than  $500;  that  the  reve- 
nues of  that  one  of  the  pieces  of  property 
sold  by  the  bank  to  its  codefendanta,  the 
Brunets,  exceed  by  at  least  $6,480  the  said 
debt;  that  the  bank  and  the  said  Brunets 
should  be  made  to  furnish  an  account  of  said 
revenues,  and,  in  de&nlt  of  their  doing  so. 
should  be  condemned  In  aolldo  to  pay  this 
$6,480;  that  the  sale  by  the  bank  to  the 
Brunets  vas  made  without  warranty,  and 
was  Bp  made  with  full  knowledge  on  the  part 
of  the  said  Brunets  of  the  existence  of  the 
said  contract  between  the  bank  and  Fourdiy, 
of  June  22,  1890,  which  had  been  duly  re- 
corded In  the  conveyance  office  of  the  parish 
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of  Orleans  on  Angnst  20,  100%  two  Tears 
before  tibe  said  sale.  He  praya  for  Jndgmeirt 
annnlUng  the  sale  to  the  Brunete,  decreeing 
blm  to  be  the  owner  of  said  property,  and 
condemning  said  Brunets  and  the  bank  In 
floUdo  to  pay  him  $6,480,  or  such  amount 
as  may  be  found  to  be  due  iqion  a  full  ac- 
counting. 

The  defendants  filed  exceptions  of  no 
cause  of  action  and  res  Judicata.  TbiB  lat- 
ter exception  was  sustained.  And  the  plain- 
tilt  has  appealed. 

The  cause  of  action  in  the  two  suits  ap- 
pears to  us  to  be  oitirely  different.  In  the 
first,  the  i^aintlff  was  suing  to  set  aside  the 
pledge  and  to  annul  the  foreclosure  sale; 
and,  in  the  altematlTe,  to  be  adjudged  to 
be  entitled  to  the  rights  of  Four^  under 
the  said  contract  ot  June  22,  190^  He  mm 
denied  that  r^i^  He  subsequently  acquired 
these  rights  from  Fourchy,  and  is  now  suing 
upon  this  contract  The  two  demands  are 
manifestly  different 

[1]  On  its  face,  the  petition  unqnestiooahly 
shows  a  cause  of  action,  for  the  terms  of  said 
c<mtract  thus  aned  on  are  plain;  and,  there- 
fore, if  plaintiff  la,  as  alleged,  the  transferee 
ot  Fourchy'8  rights  under  It  and  if,  fts  al- 
lied, Fourchy's  said  debt  has  been  paid; 
and  it,  as  alleged,  said  contract  was  duly 
recorded  prior  to  the  sale  by  the  bank  to  the 
Brunets,  there  Is  nothing  left  but  to  glre 
plaintiff  Judgmoit  for  the  pxc^extj,  and  for 
whatever  en»ss  of  revenues  the  bank  has  de- 
rived or  should  haw  derived  fnnn  the  prop- 
er^ by  a  proper  admlnlstratlMi  unless,  for 
the  reasons  hereinafter  slated,  the  contract 
can  be  considered  as  having  been  renounced 
or  has  lapsed. 

The  theory  upcm  which  the  plea  of  res 
Judicata  is  sought  to  be  sustained  is  this: 
0^  the  trial  of  the  plea,  defoidants  offered 
in  evidence  the  entire  record  of  the  former 
suit  and  they  now  argue  that  by  this  record 
it  appears  that  the  bank  furnished  in  that 
suit  to  the  plaintiff,  Darcourt  a  atatonent 
of  the  Foorchy  account  and  tliat  by  tbls 
statemeat  it  appeared  that  the  Fourchy  debt 
not  only  had  not  been  reduced  by  any  pay- 
ments or  receipts  of  revenues,  but  had  bem 
Increased  by  necessary  expenses  on  the  prop- 
erty and  by  the  accretion  of  interest  to  an 
amount  evidently  beyond  any  sum  that  could 
ever  pos^bly  be  realised  from  said  property, 
and  that  the  present  suit  Is  nothing  more,  in 
reality,  than  a  demand  tbat  tiie  bank  furnish 
another  statement  of  the  same  account 

[2]  The  inconclustveness  of  this  argumen- 
tation is  obvious.  The  bank  cannot,  and  does 
not  pretend  that  the  Judgment  in  this  f(n> 
mer  suit  cut  Fourchy  off  from  Ms  rights  under 
this  contract  No  one  can  say  that  after  that 
judgment  had  been  rendered  Fourchy  could 
not  have  gone  to  the  bank,  and  paid  bis  debt 
and  demanded  a  transfer  of  the  tltie  to  the 
prt^rty.  And  that  this  right  which  he  thus 
bad  he  might  have  transferred  to  the  plaln- 
tlfl,  as  he  eventually  did,  or  to  any  body 


dse,  no  one  vrtll  we  imagine  gainsay.  VLom- 
over,  the  furnishing  of  one  account  to  platn- 
tlfl  under  said  contract  could  not  have  pat 
an  end  to  said  contract,  or  cut  off  Fourdiy'a 
right  of  later  txa.  demanding  another  aecoant. 
Non  constat  that  ttie  revenues  from  the  prc^ 
erty  mifl^t  not  have  paid  the  d^t  subse- 
quently to  the  rendlUon  of  the  first  aoconnt. 
And  this  right  which  Fonrchy  had  to  call  for 
a  second  account  he  could  transfer  to  another 
person. 

[9, 4]  The  date  of  plaintiff's  acquUdtifw  of 
the  said  contract  ftom  Fonrdiy  is  alleged  In 
the  petition  to  have  be«i  October  29,  1900. 
Plaintiff  says  Chat  this  date  is  here  errooe- 
ouBly  stated:  ttie  true  date  having  been  Octo- 
ber 29,  1902.  But  defendants  would  hfdd 
plaintiff  to  XbB  allegation ;  and,  baaing  them- 
selves upon  it,  theer  argne  that  the  said  con- 
tract had  already  been  transferred  to  plain- 
tiff at  the  time  he  filed  his  first  suit  which 
was  on  November  28,  1900,  and  that  plaintiff 
concealed  that  fact  from  the  court  and,  as  a 
consequence  cannot  now  be  allowed  to  main- 
tain tlie  present  suit 

Anything  more  vague  than  this  argument 
it  would  not  be  easy  to  concave.  In  the 
first  place,  in  support  of  which  one  of  the 
said  exceptiims  Is  it  being  made?  That  of 
no  cause  of  action,  or  tbat  of  res  Judicata? 
If  in  support  of  the  former,  then  the  answer 
to  it  is  that  the  foot  of  this  former  aoit 
having  been  brought  is  not  alleged  In  the 
petition,  and  therefore  cannot  be  considered 
in  cmmectlon  with  the  enieptlco  of  no  canse 
of  action,  since  that  excq^tm  mast  be  decid- 
ed from  the  foee  of  the  petition.  If  said 
argument  is  made  in  support  of  the  idea  tit 
res  Judicata,  the  answer  is  that  that  point 
was  not  discussed,  let  alone  adjudicated.  In 
the  former  suit  If,  therefore,  this  argummt 
has  any  merit  the  proper  place  for  it  is  not 
under  either  of  these  exceptions. 

And  we  may  as  well  add  here  timt  if  all 
the  allegations  of  the  first  suit  tGU(dting  the 
invalidity  of  the  pledge  had  been  true,  the 
demand  based  upon  them  would  in  no  wise 
have  been  inconsistent  with  an  allegation  of 
the  ownership  of  said  ctmtract  by  transfer 
from  Fourdiy.  Hie  one  demand  would  have 
been  founded  upon  plaintiff's  own  right  and 
the  other,  founded  upon  Fourchy's  rights,  and 
the  latter  could  well  have  been  urged  in  the 
alternative  without  Inconsistency.  There 
would  have  been  no  inconsistent^  In  plain- 
tiff's saying  that  Fourchy  and  the  bank  had 
defrauded  him,  and  that  Fourchy  had 
sought  to  repair  the  fraud  as  tar  as  In  his 
power  lay  by  transferring  to  him  his  rights 
under  tms  contract  such  as  they  were,  and 
that  if  he  (plaintlif)  could  not  recover  by 
proving  the  fraud,  then  that  he  de^red  to  be 
recognized  as  transferee  of  the  rights  of 
Fourchy  and  entitled  to  exercise  them. 

Another  argument  is  that  the  said  Fourchy 
contract  was  not  made  to'  last  forever,  and 
that  It  had  terminated  before  the  filing  of 
this  suit   But  no  clause  la  the  contract  U 
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pointed  to  as  BO  proTldlng,  and  no  reason  1b 
given  for  that  concloslon;  all  that  Is  said 
Is  tliat  It  la  Just  so.  While  In  all  probabil- 
ity more  time  bas  elapsed  than  the  parties 
contemplated  sbonld  be  the  life  of  said  con- 
tract, there  is  no  limitation,  of  time  in  it,  and 
It  was  bne  which  from  its  very  natnre  had  In 
prospect  considerable  duration.  l  Uerefore, 
unless  the  case  can  be  brought  under  the 
doctrine  of  Joffrion  v.  Gumbel,  123  La.  381, 
48  South.  1007,  the  contract  was  yet  In  loll 
force  when  this  snlt  was  brou^t  Whether 
It  can  t)f  brought  or  not  under  the  said  doc- 
trine Is  a  question  which  cannot  be  determin- 
ed on  these  exceptions,  but  only  from  a  con- 
sideration of  all  the  circumstances  of  the 
case,  after  a  full  hearing. 

The  Judgment  appealed  from  Is  therefore 
set  aside,  the  exceptions  of  no  cause  of  ac- 
tion and  res  Judicata  are  overruled,  and  the 
case  is  remanded  for  further  proceedings 
according  to  law.  The  defendants  to  pay 
the  costs  <jt  thla  appeal. 

O'NIEm  dissents. 


CITY  OF  SHBEVEPORT  t.  HESTER  (NA- 
TALIE OIL  CO,  et  aL.  Interveners). 
(Sapreme  Court  of  Louisiana.   April  24,  1916. 
Behearing  Denied  May  22.  191«.) 

(ByUaiua  by  the  Oourt.} 

L  MuWICrPAL  OOBPOBATIONB  ^=>278{2)  —  IM- 
PEOVEUENT8— lurriATION    OF  PnOCKEDINOB. 

Under  Act  No.  210  of  1914  the  questions 
whether  any  pavement  shall  be  laid  in  a  munici- 
pality, and,  if  so.  what  kind  of  pavement  are  left, 
on  the  one  hand,  to  the  municipal  authorities,  if 
they  choose  to  take  the  initiative,  and.  on  the 
other,  to  the  property  holders,  and  neither  the 
creditors  of  the  municipality  nor  of  the  property 
bolden,  whether  mortgafre  creditors  or  otherwise, 
are  required  to  be  consulted. 

[Ed.  Note. — For  other  cases,  see  Mnnicipal 
Co^rations,  Cent  Dig.  Sfi  737,  738;  Dec  Dig. 

2.  Municipal  Cobpobations  ^»413(1)— Pub- 

uo  IHPBOVBHENTS— Lien, 

If  the  property  holders  take  the  InitiatiTe, 
and  ask  for  a  cheap  paTement  that  is  unsoltable 
for  tiie  street  upon  which  it  Is  to  be  laid,  the 
munfdpal  aodioritics  let  the  contract,  the  con- 
tractor lays  the  pavement  in  accordance  there- 
with, and,  though  its  unBuitableness  be  thereafter 
demonstrated,  the  property  holders  have  only 
themsdves  to  blame,  and  neither  they  nor  their 
mortgage  creditors  have  any  standing  to  contest 
the  eu&roement  of  the  lien  for  the  cost. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  ffi  1014,  1020;  Dec. 
Dig.  «=»413(1).] 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo ;  J.  B.  Land,  Judge. 

Action  by  the  City  of  Shrereport  against 
J.  G.  Hester.  The  Natalie  Oil  Company  and 
another  Intervened.  Ju^ment  for  plaintlfl, 
and  the  Interveners  appeal.  Affirmed. 

Tbigpen  ft  Harold,  at  Shrevep<nt,  for  ap- 
pellants. Lewelt  C.  Butler,  aty  Atty.,  of 
Shreveport,  for  appellee. 


Statement  of  the  Casa 

MONKOE,  C.  J.  The  dty  of  Shreveport, 
assuming  to  proceed  under  the  authority  of 
Act  No.  210  of  1914,  caused  considerable 
street  paving  to  be  done  in  its  "Exposition 
Heights  subdivision,"  and  thereafter  brought 
this  suit  .to  obtain  recognition  against  cer- 
tain abutting  lots  owned  by  defendant  of  tha 
lien  and  privilege  accorded  by  the  statute  for 
the  proportion  of  the  cost  due  by  the  lota. 
Defendant  made  no  appearance,  but  the  Na- 
talie Oil  Company  and  Mr.  M.  Kaufman  In- 
tervened, as  holders  of  notes  secured  by  mort- 
gage and  vendor's  privilege  on  the  lots  in 
qnestl<m,  which  mortgage  they  were  then  in 
the  act  of  foreclosing,  and  did  subsequently 
foreclose,  and  it  was  agreed  that  their  In- 
tervention should  stand  as  their  answer  to 
plaintifTs  petition;  the  original  defendant 
being  tacitly  eliminated.  They  set  up  various 
grounds  of  opposition  to  plalntlETs  demand, 
but  in  this  court  are  urging  practically  but 
one,  viz.,  that  the  work  done  was  and  is  of 
no  beneflt  to  the  property  and  hence  was  un- 
authorized by  Act  210  of  1914,  and  that  to 
enforce  the  alleged  lien  for  the  cost  would 
amount  to  a  taking  of  the  property  without 
due  process  of  law.  There  was  Judgment  in 
the  court  a  qua  establishing  the  amount  due 
and  recognizing  and  enforcing  against  the 
lots  the  special  lien  and  privilege  accorded 
by  the  statute  therefor,  and  the  Interveners 
have  appealed. 

The  work  of  paving  Is  shown  to  have  been 
done  by  the  H^ly  Construction  Company, 
under  a  contract  with  plaintiff  of  date,  as  we 
assume,  September  S,  1914,  and  a  certain 
guaranty  by  the  original  defendant  (Hester) 
which  was  annexed  thereto;  but  we  find 
neither  the  contract  nor  the  guaranty  In  the 
record,  and  we  might  have  some  difficulty 
in  considering  the  case  were  it  not  that  the 
appellants  appear  to  concede  all  that  could 
be  shown  by  those  instruments  and  rely  up* 
on  the  defense  as  above  stated,  and  the  evi- 
dence by  which  they  conceive  It  to  be  sop- 
ported. 

It  appears  from  that  evidence  that  the 
"Exposition  Heights  subdivision"  Is  as  yet 
somewhat  remote  and  onfrequ^ted,  and  we 
infer  that  the  Idea  of  paving  It,  with  a  view 
,  of  bring  it  nearer  In  point  of  accessibility  to 
the  marts  of  trade  or  the  habitations  of  man, 
and  of  rendering  It  more  desirable  when 
reached,  originated  with  the  owners,  rather 
than  ,with  the  dty.  Thus  we  find  the  follow- 
ing In  the  well-considered  opinion  of  our 
learned  brother  of  the  district  court,  to  wit : 

"An  examination  of  the  original  contract  be- 
tween the  city  of  Shreveport  and  the  Healy  Con- 
strnction  Company  •  •  *  showa  that  said 
contract  was  entered  into  *  *  *  on  the  3d 
day  of  September,  1914.  This  contract  express- 
ly states  that:  'Payment  for  the  work  herein 
proposed  shall  be  as  follows:  The  city  to  pay  90 
per  cent  of  its  entire  prcmntion  In  cash  when 
the  entire  street  la  graveled,  sprinkled,  and  roll- 
ed and  is  thrown  open  for  traffic,  and  the  re- 
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mainder  <rf  Its  portion  apon  Soal  ecceptance  of 
tbe  street  by  the  city  couDcil.  The  abattins 
property  owners  and  the  street  railway  compa- 
nies are  to  have  tbe  optlcn  of  paying  their  re- 
spective  amounts.  •  •  •  •  On  the  same  day, 
to  wit,  September  3,  1914,  the  following  letter, 
signed  by  J.  G.  Hester,  was  addr^sfied  to  the 
mayor  and  council:  '  *  *  *  In  consideration 
of  the  execntioa  of  contract  for  pavins  with 
sravel  Alabama  E'raine,  Boss  avenae,  'and  Sum- 
ner street,  I  hereby  agree  to  pay  for  all  Intersec- 
tions •  •  «  which  are  charseable  against 
the  city/ 

"At  the  bottom  of  this  letter  we  find  the  fol- 
lowing: 'Accepted.  We  hereby  accept  the  above 
agreement  of  J.  G.  Hester  to  pay  for  the  inter- 
sections in  Alabama  avenue.  Boss  avenue,  and 
Sumner  street,  and  to  hold  the  city  harmless 
from  the  payment  of  the  above  iotersections.  and 
accept  J.  Q.  Hester's  personal  obligation  to  pay 
same.  [Signed]  Hcely  Construction  Company, 
by  R.  B.  Lawrence,  Jr.' 

"We  also  find  the  following  letter,  signed  by 
J.  G.  Hester  and  addressed  to  the  mayor  and 
council : 

'In  requesting  the  dty  to  advertise  for  bids 
and  to  let  contract  for  graveling  streets  in  Ex- 
position avenue.  I  agreed  to  pay  for  the  inter- 
sections chargeable  to  the  city.  Tbe  council  baa 
agreed  to  accept  my  sgreemcnt  to  do  this  with- 
out putting  up  security  for  the  same,  upon  ac- 
ceptance of  said  guaranty  by  the  contractors.  I 
hand  you  herewith  the  guaranty,  accepted  by  the 
Ilealy  Construction  Company.' 

"This  agreement  and  letters  are  annexed  to  the 
contract  between  the  city  and  the  Healy  Con- 
struction Company  for  tbe  paving  with  gravel 
of  the  above-named  streets." 

The  contract  price  for  the  work  appears  to 
have  been  92  cents  per  square  yard. 

The  worl£  was  completed  and  accepted  by 
tbe  city  probably  in  December,  1914.  llils 
case  was  triecL  on  May  6,  ^915. 

There  were  but  two  witnesses  called  to  the 
stand.  Mr.  J.  H.  Boss  (called  by  defendant) 
testified  that  he  owned  property  on  Alaba- 
ma and  Sumner  streets  and  Boss  avenue  and 
that  he  had  examined  those  streets  on  the 
morning  of  the  trial;  that  In  several  places 
they  were  badly  washed ;  that  there  had 
been  very  little  travel  on  some  of  the  streets, 
and  the  top  of  the  ground  seemed  to  be  soft, 
and  that  in  other  places  which  had  been 
traveled  over  the  dirt  had  become  pretty  well 
papked.  He  found  generally,  as  we  under- 
stand his  testimony,  that  the  surfaces  of  the 
streets  had  been  .washed  from  the  middles  to 
the  sides,  leaving  about  one-third  available 
for  use,  and  even  that  had  to  be  used  care- 
fully, as  there  were  ditches. 

Mr,  George  Wilson  (called  by  plaintiff)  suc- 
ceeded to  the  office  of  city  engineer  just  aft- 
er the  completion  of  the  work,  and  It  devolv- 
vd  on  him  to  receive  it,  a  duty  which  he  does 
uot  seem  to  have  relished  particularly,  though 
he  concedes  that  the  work  was  done  accord- 
ing to  the  contratt,  and  based  his  dissatis- 
faction upon  the  opinion  that  gravel  was  not 
the  litnd  of  paving  to  lay  in  mud  streets  that 
were  not  used.  His  testimony  reads,  in  part, 
as  follows: 

"Q.  Now,  I  notice  this  contract  calls  for  92 
cents  per  yard?  A.  Yes,  air.  Q.  State  whether 
at  that  time  they  could  have  done  a  better  job 
than  that  for  92  cents  a  yard.  A.  I  don't  think 
so ;  I  thick — I  don't  think  tliey  made  much 
money  out  of  it.  *  *   *  Q.  Did  you  examine 


the  work  after  It  was  finished?  A.  Yes.  dr. 
Q.  In  what  condition  did  you  find  it?  A.  In 
pretty  good  shape.  Q.  Was  that  a  now  subdiri- 
sion  just  opened?  A.  Tea,  sir;  isolated,  too.  Q. 
What  would  you  say  would  l>e  the  present  condi- 
tion of  that  gravel  if  it  had  had  much  traffic  or^r 
it  constantly,  every  day  since  its  completion?  A. 
Well,  I  think  it  would  have  been  aU  ri^t 

On  cross-examination: 

"Q.  Now,  In  your  report  of  December  8, 1914. 
you  say,  as  citr  engineer,  that  the  work  done 
was  utterly  nscless?  A.  Yes,  sir.  Q.  What  did 
you  mean  by  thatf  A.  Well,  I  don't  beUeve  in 
graveling  in  cities;  on  good  roads  that  is  all 
right,  where  the  traffic  is  confined  to  a  narrow 
path,  and  it  seems  to  me  that  this  was  useless, 
and  has  proven  wa  on  King's  Highway," 

Opinion. 

[11  Section  1  of  Act  210  of  1914  provides 
that  the  authorities  of  any  town  or  city  in 
the  state  having  a  population  exceeding  1,- 
000  (city  of  New  Orleans  excepted)  and  all 
incorporated  parish  seats  shall  have — 

"the  power  to  pave,  gravel,  macadamize,  resni^ 
face,  repair,  or  otherwise  improve  the  streets 
and  alleys,  or  any  part  thereof,  not  less  than  one 
block,  within  tbe  corporate  limits,  and  shall  have 
the  power  to  levy  and  collect  special  taxes  or 
local  assesaraents  on  real  estate  abutting  tbe 
street  or  alley  to  be  improved,  for  the  purpose 
of  defraying  a  part  of  the  cost  of  sneh  work,  n- 
pair  or  improvement,  as  hereinnftw  provided.'* 

And  then  foHow  provisioiis  In  regard  to  Ow 
apportlcmment  and  oollectiim  of  the  costs  <A 
tbe  woik,  etc. 

Under  section  2  tlie  work  may  be  dc»ie  (as 
it  appears  to  have  been  done  In  this  instance) 
up<m  tbe  petition  of  the  property  holdei:^  and 
In  sndi  case  it  mtut  be  done  as  set  forth  in 
tbe  petittim,  wmch  meanis  that  the  property 
holders  are  thai  entitled  to  the  kind  of  pave- 
ment tbey  ask  for.  Section  4  reads  In^rt: 

^Ttat  the  sum  assessed  against  real  estate  and 
railroad  track  and  rondbed  shall  be  due  and  col- 
lectible within  ten  days  after  the  completion  of 
the  work  and  its  acceptance  by  the  municipality, 
and,  if  not  paid  within  ten  days,  the  municipal 
autborities  shall  have  tbe  power  to  proceed  by 
suit  against  the  said  owners  and  said  real  estate. 

*  *  *  to  collect  the  delinquent  as-sessments, 
and  said  municipality  and  its  transferees  shall 
have   a  special  privil^e  on  said  property 

*  *  *  to  secure  the  payment  of  tbe  sum  as- 
sessed against  it,  with  eight  per  cent,  per  annum 
interest  thereon  from  the  expiration  of  said  ten 
days  antil  paid,  which  privilege  shall  be  a  first 
privilege  over  and  above  all  other  daims.  except 
taxes,  and  shall  affect  third  persons  from  tbe 
date  of  registry  of  the  assesfiinent  in  the  mort- 
gage book  of  the  parish  in  which  such  real  estate 
is  situated." 

It  will  be  seen  from  the  foregoing  that  the 
questions  whether  any  paTemait  shall  be 
laid,  and,  if  so,  .what  kind  of  paTemoit,  are 
left,  on  the  one  hand,  to  the  municipal  au- 
thorities, if  they  take  tiie  InltiatlTe.  and,  up- 
on the  other,  to  the  property  holders,  and 
that  neither  the  creditors  of  tbe  mnnidpall- 
ty  nor  of  the  property  holders,  whether  mort- 
gage creditors  or  otherwise,  are  required  to 
be  consulted. 

[2]  If  (as  was  done  In  this  instance)  tbe 
pn^E>eity  boldeia  ask  for  a  dieap  pavement 
that  la  nnsultaUe  for  the  stioet  upon  which 
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It  is  to  be  laid,  the  municipal  authorities  let 
tbe  contract,  tb»  contractor  lays  the  pare- 
ment  In  accordance  tberewith,  and,  though 
Its  munltableneas  be  thereafter  demonstrat- 
ed, tbe  property  holders  have  only  themselTes 
to  blame,  and  neither  they  nor  their  mort- 
saee  creditors  have  any  standing  to  contest 
tbe  enforcement  of  the  lien  for  the  cost. 

Tbe  Judsment  wi>eale(l  from  is  tbereltwe 
affirmed. 

(189  La.) 

No.  20456. 
VICTORIA  LUMBER  CO.,  Umited,  v. 
WELLS  et  bL 
(Supreme  Court  of  Loubiana.   April  24,  1916. 
Rehearing  Denied  May  ^  191&) 

(Bj/Bahua  hy  the  Oovrt.) 
Pbikoipjx  and  Subktt  «s>100(3)  —  SuBBirr- 

aaiF— DlBCHABQB    OF  SOBETT— ALTBRATIOV 

or  COKTBACT. 

In  a  suit  by  a  materialman  against  a  com- 
pensated surety  comptiny,  on  a  statutory  bond, 
nnder  a  building  contract,  the  company  cannot 
invoke  the  law  concerning  voluntary  sureties, 
and  ask  that  the  rule  stnctlasimi  juris  be  ajh 
plied,  where  it  is  shown  that  the  owner  and 
contractor  have  dispetwed  with  one  of  the  piovi- 
sions  of  the  contract,  and  agreed  Terbally,  in< 
Btead  of  in  writing,  to  alter  and  add  to  tbe  build- 
ing contract 

[Ed,  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  §  163;  Dec.  Dig.  «a»100(3).] 

Appeal  from  First  Judicial  District  Conrt, 
Parish  of  Caddo;  T.  F.  Bell,  Judge. 

Action'  by  the  Victoria  Lumber  Company, 
Limited,  against  Mrs.  Kate  Wells  and  others. 
From  a  Judgment  for  defendant  Mrs.  Kate 
Wells,  and  against  defendant  Fidelity  &  De- 
posit Company  of  Maryland,  for  a  less  sum 
than  was  prayed  for  by  plalntlir,  plaintiff  ap- 
peals, and  the  Fidelity  &  Deposit  Company  of 
Marj'land  answers,  asking  for  a  reversaL 
Modified  and  afflimed. 

Heradon  &  Heradon,  of  Shreveport,  for  ap- 
pellant Hall  &  Jade,  of  Shreveport,  for 
appellee  Wells,  'Hiatcher  &  Welsh  and  Alex- 
ander &  Wilkinson,  all  of  Shreveport,  for  ap 
pellee  Fidelity  ft  Deposit  Company  of  Mary- 
land. 

SOMMEBVILLE,  J.  Plaintiff,  a  furnisher 
of  materials,  under  a  building  contract,  sued 
the  owner,  the  contractor,  and  the  security 
for  a  balance  of  $2,851.11  for  materials  whidi 
went  Into  the  building  referred  to,  with  the 
exception  of  materials  to  the  value  of  $86.24, 
which  were  not  shown  to  have  gone  Into  the 
building. 

The  owner  filed  an  exception  of  no  cause 
of  action,  which  was  properly  sustained,  as 
the  petition  showed  that  tbe  owner  bad  taken 
a  bond  for  the  security  for  the  materialmen, 
mechanics,  and  laborers,  as  provided  by  law, 
and  that  the  bond  had  been  properly  record- 
ed. The  judgment  will  be  affirmed. 

The  ccmtractor  was  declared  a  bankrupt. 

The  Fidelity  &  Deposit  Company  of  Mary- 


land, the  surety,  resisted  the  datm  of  the 
plaintiff  on  the  grounds  that  the  building  con- 
tract was  not  made  In  accordance  with  the 
law,  as  the  owner  obligated  herself  to  pay  all 
of  the  bills,  and  because  the  contract  had 
been  violated  by  material  alterations  In  the 
specifications,  which  released  the  security. 

The  first  ground  is  without  merit  The  con- 
tract Is  between  B.  R.  Darrow  and  Mrs.  K. 
H.  Wells,  the  owner.  And  it  Is  stipulated  in 
article  1  that: 

"The  contractor  shall  and  will  provide  all  the 
materials  and  perform  all  tbe  work  for  the  erec- 
tion and  completion  of  an  apartment  house,  cor- 
ner of  Travis  and  Mandiail  streets,  as  shown 
on  drawings  and  described  in  specification^* 

prepared  by  arcbitects  named.  It  was 
agreed  that  tbe  sum  to  be  paid  by  the  owner 
to  tbe  contiad»r  Sboold  not  exceed  $23,000. 

"Owner  to  pay  all  billa  for  materials  and  to 
pay  subcontractors.  Contractor  to  receive  week- 
ly payments  for  labor  upon  certilicate  of  archi- 
tects/' 

Tbe  contractor  executed  the  contract,  and 
all  payments  were  made  by  the  owner  to  him. 
Mrs.  Wells  did  not  undertake  to  execute  the 
contract  herself.  This  defense  appears  to 
have  been  overruled,  and  the  ruling  will  be 
affirmed. 

The  evidence  shows  that  material  changes 
and  some  additions  were  made  in  and  to  the 
building  daring  its  course  of  construction,  by 
agreement  between  the  owner  and  the  con- 
tractor. The  original  cost  of  $23,000  was  ex- 
ceeded by  some  $11,000,  and  the  bills  were 
paid  by  the  owner.  But  the  building  remain- 
ed the  same  building  described  In  the  con- 
tract 

Plaintiff's  suit  is  for  a  balance  on  account 
for  lumber  and  mlllwork.  The  district  Judge 
allowed  plaintiff  $772.10,  which  represented 
items  found  In  the  orl^al  spedflcatlons,  and 
he  rejected  tbe  balance,  for  alterations  in  and 
additions  to  the  specifications. 

Plaintiff  tias  appealed  from  tbe  Judgment 
and  the  surety  company,  app^ee,  has  an- 
swered, asking  tor  a  reversal  at  tbe  judg- 
ment 

Two  bonds  were  taken  by  the  owner — one 
in  her  favor,  individually,  for  the  faithful 
performance  of  the  ctmtract,  signed  by  tbe 
contractor  and  the  Fidelity  ft  Deposit  Com- 
pany of  Maryland.  The  other  bond  was  tak- 
en by  Mrs.  Wells,  the  owner,  nominally,  un- 
der the  law,  "to  insure  jtayment  of  wages  ot 
laborers,  workmen,  and  mechanics,  and 
claims  of  furnishers  of  materials  and  sup- 
Ulics." 

It  was  stipulated  in  the  bond: 

"The  condition  o£  the  above  obligation  is  such 
that,  whereas,  the  above  bounden  E.  R.  Darrow, 
builder  aud  contractor,  has  this  day  entered  into 
a  contract  which  is  hereto  annexed  and  made 
part  hereof: 

"Now.  if  the  said  ctmtractor  shall  fully  and 
promptly  pay  the  wages  of  all  laborers,  work- 
men, and  mechanics  employed  by  him,  or  bis 
sutwOQtractors,  on  said  work,  and  shall  fully  aud 
promptly  pay  the  claims  of  all  persons  who  fur- 
nish matcrius  or  supplies  actimlly  used  in  the 
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erection  and  conatrnction  of  said  bnildiiiKB  and 
improTements,  and  shall  deliver  to  said  Mrs.  K. 
H.  Wella  said  baildinss  and  improvementB  free 
from  all  claims  aforesaid,  then  this  obligation  to 
Iw  null  and  void;  otherwise,  to  remain  in  full 
force  and  effect  tor  a  period  of  ninetr  days  from 
the  completion  of  said  bnlldings  and  improve- 
ments. 

"It  is  expresslr  understood  and  stipnlated,  by 
and  between  the  parties  to  this  bond,  that  same 
is  given  in  accordance  with  Act  180  of  the  Acts 
of  the  General  Assembly  of  Louisiana  of  1894 ; 
and  every  workman,  mechanic,  and  laborer,  and 
all  furnishers  of  materials.  enKaged  in  the  erec- 
tion of  said  building,  shell  have  hit  Individual 
right  of  action  on  this  bond  to  insore  the  collec- 
tion of  his  claim  on  same." 

It  l6  this  IndiTldual  right  of  action  on  the 
bond,  which  was  given  to  insure  Its  claim, 
that  plaintiff  is  seeking  to  enforce ;  and  it  Is 
met  bf  the  defendant  surety  company  with 
the  defense  that  it  la  a  surety,  and  not  an 
insurer,  and  Uiat  th«  law  with  reference  to 
sureties  is  strlcUssimi  Juris,  and  that  it  has 
been  relieved  by  the  action  of  the  owner  and 
contractor  in  disregarding  that  provision  of 
the  contract  between  them,  saying :  Tb&t  all 
alterations  and  changes  should  be  upon  writ- 
ten order  of  the  architect,  with  the  amount 
stated  at  the  time. 

The  real  question  to  be  considered,  there- 
fore, is  whether  the  act  of  the  Legislature, 
Na  180  of  lHQi,  p.  223,  as  amended  by  Act 
No.  123  of  1896,  p.  179,  under  whidi  the  bond 
in  suit  was  taken,  constituted  the  owner  of 
the  building  the  agent  or  representative  of 
the  persons  who  supplied  labor  and  material 
after  the  contract  and  bond  were  executed, 
in  such  a  sense  that  the  owner's  action  in 
consenting  to  dmnges  in  the  contract  with 
the  contractor  must  be  imputed  to  the  labor- 
ers and  materialmen,  and  held  to  deprive 
them  of  all  recourse  against  the  surety. 

In  disposing  of  a  similar  point  under  an 
act  of  the  Congress  of  the  United  States,  the 
Supr^ne  Court  say: 

"The  bond  which  is  provided  for  by  the  act 
was  Intended  to  perform  a  double  function.  In 
the  first  place,  to  secure  to  the  government,  as 
before,  the  faithful  performance  of  all  obli^tions 
which  the  contractor  might  assume  towards  it; 
and.  in  the  second  place,  to  protect  third  tiersons 
from  whom  the  contractor  obtained  material  or 
labor.  Viewed  in  its  latter  aspect,  the  bond,  by 
virtue  of  the  operation  of  the  statute,  contains 
an  agreement  between  the  obligors  therein  and 
such  third  parties  that  they  shall  be  paid  for 
whatever  labor  or  materials  they  may  supply  to 
enable  the  principal  in  the  bond  to  execute  bis 
contract  with  the  United  States. 

"The  two  agreements  which  the  bond  contains, 
the  one  for  tne  benefit  oi  the  govemment,  and 
the  one  for  the  benefit  of  third  persona,  are  as 
distinct  as  if  they  were  contained  In  separate  in- 
struments, and  toe  government's  name  being  us- 
ed as  obligee  in  the  latter  agreement  mer^  as 
a  matter  of  convenience.** 

The  bond  sued  upon  was  an  agreement  be- 
tween the  obligor  thCTeln  and  materialmen 
and  laborers  that  the  latter  should  be  paid 
for  whatever  materials  or  labor  they  might 
supply  in  the  execution  of  the  building  con- 
tract It  contained  an  agreement  between  the 
owner  of  the  building  and  the  contractor,  as 
mere  nominal  parties,  and  for  convenience 


only,  and  the  security  company,  tbe  sole  obit 
gor,  that  the  referred  to  materialmen  and  It- 
borers  would  be  secured  for  all  amounts  doe 
them  on  the  building  referred  to  in  the  bond 
Tbe  act  of  the  Legislature,  No.  180,  im. 
p.  223,  as  amended  by  Act  No.  123,  1886,  pa<e 
179,  has  for  Its  object  the  aecarlty  ot  mat^ 
rlalmen  and  laborers. 
The  title  of  tbe  act  is  as  foUowB: 
"An  act  relative  to  contracts  for  buildings  urf 
the  security  of  workmen  and  furnishers  of  mi- 
terial." 

And  in  section  1  of  the  act  It  Is  deariy 
stated  that  tbe  bond  Is  to  be  taken  1^  tbe 
owner  for  the  security  of  materialmen  and  li- 
borers,  vis.: 

"That  any  person  who  makes  a  contract  for 
one  thousand  dollars  and  over,  with  a  builder 
or  contractor  or  undertaker,  to  repair,  recon- 
struct, build  or  conatrnct  a  buUdinK,  shall  re- 
quire of  the  builder,  contractor  or  undertaker 
good  and  solvent  security  to  the  full  amount  ol 
the  contract  for  the  payment  of  all  the  work- 
men, mechanics  and  laborers  and  all  those  who 
furnish  materials  and  supplies  actually  used  in 
the  building,  and  each  workman.  laborer,  me- 
chanic and  furnisher  of  materials,  shall  have  his 
individoal  right  of  action  against  the  said  se- 
curity. • 

Tb»  contract,  or  bond,  under  the  statute, 
is  not  the  accessory  promise  by  which  a  per- 
son binds  himself  for  another  already  bound, 
as  is  provided  for  In  article  3035  of  the 
Civil  Code.  Here  Mrs.  Wells,  the  owner,  was 
bound  only  In  the  event  that  she  failed  to  re- 
quire the  bond  mentioned  in  the  act. 

And  the  rules  of  law  with  reference  to  the 
ordinary  contract  of  suretyship  cannot  be  ap- 
plied indiscriminately  to  such  case.  If  thL<; 
were  a  suit  by  the  owner  of  the  building 
against  the  surety  of  the  contractor,  a  differ- 
ent question  would  be  submitted  for  solution. 

But,  It  being  a  suit  by  a  real  party  In  In- 
terest, who  was  represented  in  the  making  ot 
the  bond  by  the  owner  of  the  building.  In  a 
purely  representative  capacity,  the  contract 
must  be  considered  without  reference  to  the 
owner  of  the  building. 

The  bond  states  that  It  Is  "to  insure  pay- 
ment of  wages  of  laborers,  workmen,  and 
mechanics,  and  claims  of  fnrnlsliers  of  ma- 
terials and  sui^lies" ;  and  In  the  body  of  the 
bond,  such  provision  is  made  In  the  words: 

"It  la  expressly  understood  and  stipulated,  by 
and  between  the  parties  to  this  bond,  that  same 
is  givm  in  accordance  to  Act  No.  180  <tf  Out 
Acte  of  the  General  Assonbly  of  LoulBfana  of 
1894,  and  every  workman,  mechanic,  and  labor- 
er, and  all  furnishers  of  material  engaged  in  tbe 
erection  of  said  building,  shall  have  bis  individ- 
ual right  of  action  on  this  b^*!  to  Insure  the  ed- 
lection  of  bis  claim  on  same." 

It  Is  stated  In  the  bond  that  the  bailding 
contract  is  annexed  thereto  and  made  a  part 
thereof ;  and  It  Is  argued  by  defendant  that 
all  the  provisions  of  the  buUdlug  contract  are 
written  into  the  bond,  and  are  binding  upon 
plaintiff.  The  act  of  the  Legislature,  in  giv- 
ing to  materialmra  and  laborers  a  bon<l  Id 
connection  with  building  contracts,  and  in 
giving  to  them  personal  and  Individual  rights 
of  action  on  swdi  bonds,  gave  to  such  ma- 
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terlalmen  and  labonm  real  rights  ot  wblcb 
tb^  aumot  be  deprived  by  any  unauthorized 
acta  of  the  owner  or  the  contractor,  or  by  any 
one  other  than  tbemaelTeB.  Indeed,  the 
building  contract  provides  for  alterations, 
and  for  an  eztensioa  of  the  time  In  whl<^ 
tbe  work  ma  to  hare  been  completed. 

ICaterialmen  and  laborers,  therefore,  are 
not  concerned  as  to  alterations  made  in  tbe 
work,  or  whether  these  alterations  wiere 
agreed  to  in  writing  between  the  owner  and 
the  contractor  or  not  That  such  agreements 
should  be  in  writting,  and  tbe  amounts  fixed, 
were  sUpulatlons  in  tarot  of  tbe  owner,  in 
which  materialmen  and  laborers  could  have 
no  Interest  And  because  these  third  parties, 
the  owner  and  contractor,  without  consulting 
plaintiff,  agreed  to  set  aside  this  proTisifm  of 
the  cmtract,  as  they  undoubtedly  had  the 
right  to  do,  the  spirit  and  the  letter  of  the 
law  would  be  clearly  violated  if,  because  ot 
sndi  action,  materialmoi,  mechanics,  and  la- 
borers were  deprived  of  the  securily  which 
the  law  gives  specially  to  tbem. 

Under  the  law  and  present  conditions, 
which  give  to  materialmen,  mechanics,  and 
laborers  on  buildings  security  for  their  goods 
and  wages,  with  bonds  by  compensated  sure- 
ties, or  Insurers,  to  protect  them,  it  Is  ob- 
vlonsly  unjust  and  unlawful  to  apply  the 
rules  of  law  concerning  voluntary  surety- 
ships. 

A  similar  rule  of  construction  appears  to 
have  been  adopted  In  the  case  of  Cowles  v. 
U.  S.  Fidelity  &  Guaranty  Co.,  32  Wash.  120, 
72  Pac.  1032,  98  Am.  St  Rep.  838: 

"Where  a  bnUding  contract  provided  that  do 
alteratirais  should  be  made  except  on  a  written 
order  of  the  architects,  and  that,  when  so  made, 
the  valoe  of  the  work  added  or  omitted  should 
be  computed  by  the  architects  and  the  amount 
added  to  or  deducted  from  the  price,  a  waiver  of 
the  requirements  of  a  written  order  by  tihe  con- 
tractor did  not  relieve  a  eompoisated  sorety 
from  liability." 

The  waiver  of  this  provision  In  the  con- 
tract and  bond  did  not  in  any  way  affect  the 
person  who  furnished  the  material. 

In  the  case  of  Conn  et  al.  v.  State  ex  rel. 
Stutsman,  126  Ind.  514,  29  N.  B.  443,  it  ap- 
pears to  have  been  held,  under  a  statutory 
bond,  with  security  for  the  faithful  perform- 
ance of  the  work  and  the  prompt  payment  of 
material  and  labor  debts  Incurred  In  the  pros- 
ecution, and  giving  laborers  and  materialmen 
a  right  of  action  on  the  bond,  the  sureties  were 
not  released  from  liability  to  Tmpald  laborers 
and  materialmen  because  of  alterations  made 
in  the  contract 

In  the  case  of  Steffes  v.  Lemke,  40  Minn. 
27. 41  N.  W.  302,  which  involved  an  action  on 
a  ccmtractor's  bond,  it  was  held : 

"Such  a  bond  being  erocuted  and  filed,  the 
prindpal  obligor  and  the  nominal  obligee  cannot 
either  by  agreement  or  act  affect  the  right  or  in- 
terest of  tbe  parties  really  interested  in  and 
secured  by  it  to  wit  those  doing  work  on,  or 
furnishing  material  for,  the  building.  Without 
tbe  consent  of  those  parties,  they  cannot  dis- 
diarge  It  nor  impair  its  obligatiott.  It  la  true 


such  work  must  be  done  end  material  fumisbed 
pursuant  to— that  is,  in  fulfillment  of— the  con- 
tract between  the  owner  and  contractor.  Wheth- 
er, and  how  far,  the  terms  of  the  orixlnal  con- 
tract exiBting  when  the  bond  wne  executed  may 
be  changed  by  tbem,  the  building  to  be  con- 
structed continuing  substantially  the  one  orig- 
inally contracted  for,  without  affecting  the  claims 
of  those  doing  work,  and  furniahing  material.  It 
is  unnecessary  to  decide.  Certainly  a  mere  ex- 
tension of  the  time  to  complete  the  contract 
would  have  no  such  effect  The  work  and  ma- 
terial would  still  be  done  and  furnished  in  ful- 
fillment of  the  original  contract  If  tbe  bond 
were  for  the  performance  of  that  contract,  an 
agreement  between  the  principals,  without  tbe 
consent  of  the  sureties,  extending  the  time  for  its 
performanoe,  or  changing  any  of  its  material 
terms,  might  have  the  effect  to  discharge  the 
sureties.  But  this  is  no  such  bond.  It  is  not 
conditioned  that  the  contractor  will  perform 
his  contract  to  construct  tbe  buildings,  but  that 
he  will  pay  for  all  labor  and  material  which, 
to  fulfill  that  contract,  he  employs  or  procures." 

"Tbe  rights  of  the  real  obligees  in  such  bond, 
to  wit,  those  furnishing  material  or  labor, 
•  •  *  cannot  be  affected  by  any  agreement 
or  act  of  the  prindpal  obligor  and  the  nominal 
obligee." 

Similar  rulings  may  be  found  in  Hohn  v. 
Sbldeler,  164  Ind.  242,  72  N.  E.  675,  and  De 
Mattos  V.  Jordan,  15  Wash.  878,  46  Pac.  403. 

In  the  case  of  Dorsey  v.  McGee,  30  Neb. 
667,  46  N.  W.  1018,  the  court  held,  with  refer- 
ence to  a  provision  in  the  contract  as  to  al- 
terations and  changes: 

"Doubtless  this  clause  of  tbe  specifications  was 
designed  to  meet  and  obviate  tbe  bardsliip  of  tlie 
decisions  releasing  suredes  on  account  of  small 
changes  and  alterations  in  the  plans  and  specifi- 
cations of  buildings  and  other  works.  To  giye 
the  language  of  the  provision  that  effect  when 
used  in  instruments  such  as  that  we  are  now 
considering  will  work  do  injustice,  but  on  tbe 
contrary,  conduce  to  a  fair  wad  equitable  admin- 
istration of  justice" 

In  Dewey  v.  State,  01  Ind  173,  it  was  held : 

"Tba  statute  required  the  bond  to  be  executed, 
and  it  was  executed,  to  secure  the  accomplish- 
ment of  two  purposes,  namely :  First,  the  faithful 
performance  and  execution  of  the  work  by  the 
contractors;  and,  second,  tbe  prompt  payment  by 
tbe  contractors  of  all  debts  incurred  oy  tbem  in 
the  prosecution  of  the  work,  'including  labor, 
materials  fumisbed,  and  for  boarding  the  labor- 
ers thereon.'  *  •  *  With  the  accomplish- 
ment of  the  second  of  the  purpcMS,  after  the 
taking  of  such  bond,  the  board  of  oomnilssion- 
ers  had  nothing  whatever  to  do. 

"If  the  contractors  failed  to  promptly  pay  sneb 
debts,  incurred  by  them  in  the  prosecution  of  the 
work,  the  right  of  action  therefor  against  them 
and  their  bondsmen,  under  the  statute,  was  in 
the  laborer,  materialman,  or  tbe  person  fumlsb- 
Ing  board  to  such  contractors.  «  •  •  This 
right  of  action  cannot  be  defeated,  •  •  •  by 
any  act  done,  or  omitted  to  be  done,  by  the 
board  of  commissioners  of  (he  eoun^." 

And  again  In  Bormel  t.  American  Bond- 
ing Company,  112  Hinn.  288,  128  N.  W.  12, 
33  L.  R.  A.  ^.  S.)  513,  the  court  say : 

"The  only  basis  for  this  claim  found  In  the 
record  is  that  changes  were  made  in  the  work 
and  extras  ordered  amounting  in  value  to  fl.- 
804.^.  Those  orders  in  writing  amounted  to 
only  $442.80 ',  but  there  was  evidence  tending  to 
show  that  the  whole  thereof  was  audited  and  al- 
lowed by  the  architect  before  payment  The 
contract  expressly  reserved  the  right  of  the  own- 
er to  make  such  changes  and  order  extras  with- 
out Umif* 
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The  court  conduded; 

"If  a  building  contract,  the  perfwmance  of 
which  by  the  contractor  Is  secured  by  a  bond  of 
VDaraiil7  bisnrance,  reserved  the  ri^t  of  the 
owner  to  make  changes  in  the  work  and  order 
extras  in  writing  without  limitation,  the  mere 
fact  that  Buch  changes  are  made  and  extras  or- 
dered verbally,  bat  the  architect  audits  and  al- 
lows the  amount  thereof  before  payment,  does 
not  release  the  insurer.  [Brandrup.  v.  Empire 
State  Surety  Co.]  Ill  Minn.  376,  127  N.  W. 
424 :  [Smith  MoUeson]  148  N.  Y.  241,  42  N. 
B.  669;  iCowles  v,  U.  S.  Eldelibr  &  Guaranty 
Co.]  32  Wash.  120,  72  Pac.  1082,  08  Am.  St 
Rep.  83a  • 

"The  overwhelming  wdsht  of  authority  sup- 
ports the  proposition  that  the  role  of  strictisslmi 
juris,  hy  wbidi  the  rights  of  uncompensated  sure- 
ties are  determined,  is  not  applicable  to  the  con- 
tracts of  surety  compaoiee,  whidi  make  the 
matter  of  snretTship  a  business  for  proBt,  that 
their  bnsineas  u  essentially  that  of  insurance, 
and  that  therefore  their  rights  and  liabilities 
under  their  contracts  will  be  governed  by  the 
laws  of  insurance.  Hence,  as  declared  in  the 
above  decision.  If  the  ctmtract  of  suretyship  is 
amUgnons,  or  fatrlj  open  to  two  omistructionB. 
it  will  be  constmed  in  favor  of  the  assured. 

In  the  case  of  U.  S.  FidelltT  &  Guaranty 
Go.  T.  United  Statee,  191  U.  S.  410,  24  Bnp. 
Gt  142,  48  L.  Bd.242,ltlsitatedliithet)od7 
of  the  opinl<A : 

"The  rule  of  strietisstini  juris  Is  a  stringent 
one,  and  is  liable  at  times  to  work  a  practical 
Injustice.  It  ia  one  which  ought  not  to  be  ex- 
tended to  contracts  not  within  the  reason  of  the 
rule,  particularly  when  the  bond  is  underwrit- 
ten oy  a  corporation,  which  has  undertaken  for 
a  profit  to  insure  the  obligee  against  a  failure 
of  performance  on  the  part  of  the  principal  ob- 
ligor. Such  a  contract  should  be  interpreted 
liberally  in  favor  of  the  subcontractor,  with  a 
view  ox  furthering  the  baiedcent  object  of  the 
statute." 

In  the  case  ot  Atlantic  Trust  &  Deposit  Go. 
v.  Town  of  Lanrinburg,  90  C.  0.  A.  274,  279, 
163  Fed.  690.  the  coart  say: 

"Fully  recognizing  the  rule  of  strictissimi  juris 
as  applying  to  contracts  growing  out  of  the  or- 
dinary relation  of  creditor  and  sunple  surety,  we 
cannot  and  do  not  recognize  this  rule  as  apply- 
ing to  ctmtraets  underwritten  by  these  bonding 
corporations,  whose  business  it  is  (and  a  profit- 
able (me,  too,  it  would  seem,  from  the  number 
raganized  and  existing)  to  insure,  for  a  monetary 
consideration,  the  obligee  against  a  failuro  of 
performance  on  the  part  of  the  prindpal  obligor. 
In  such  cases,  before  such  bonding  company  can 
be  released,  it  must  show  that  the  changes  made 
in  a  contract  like  this,  guaranteed  by  it,  operat- 
ed injuriously  to  affect  its  rights  and  liabihties." 

The  court  then  quotes  what  is  above  quoted 
from  191  n.  S.  416,  24  Sap.  Ot  142,  48  L.  Ed. 
242,  and  contlnnes: 

"The  very  reason  for  the  existence  of  this  kind 
of  corporations,  and  the  strongest  argument  put 
forward  by  them  for  patronage,  is  that  the  am- 
barrfissment  and  hardship  growing  out  of  indi- 
vidual suretyship  that  give  application  for  this 
rule  is  by  them  taken  away;  that  it  is  their  busi- 
ngs to  take  risks  and  expect  losses.  If,  with 
their  superior  means  and  facilities,  they  are  to 
be  permitted  to  take  the  risks,  but  avoid  the 
losses,  bv  the  rule  of  strictissimi  juris,  we  may 
expect  toe  courts  to  be  constantly  engaged  in 
bearing  their  technical  objections  to  contracts 
prepared  by  themselves.  It  is  right,  therefore, 
to  say  to  them  that  they  must  show  injury  done 
to  them  before  they  can  ask  to  be  relieved  from 
contracts  which  they  clamor  to  execute." 


PlalntifF  Is  entitled  to  reeoTM  from  the  de- 
fendant surety  company  the  value  of  the  ma- 
terials furnished  by  It  for  the  construction  of 
the  building  for  which  the  defendant  became 
surety  in  favor  of  plaintiff  and  other  mate- 
rialmen, mechanics,  and  laborers. 

.It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  In  favor  of  Mrs. 
Kate  Wells  be  affirmed,  and  that  the  judg- 
ment In  favor  of  plaintiff  and  against  the 
Fidelity  &  Deposit  Company  of  Maryland  be 
amended,  1^  Increaidng  It  to  ^,265.87,  and, 
as  thus  amended,  It  la  affirmed,  at  the  cost  of 
the  surety  company. 


(188  La.) 

No.  20623. 

BANK  or  COnSHATTA  v.  TARBOROCGH 

et  al. 

(Swreme  Court  of  Ixtuisiana.    May  9,  1810.) 

(Syllabut  by  the  Court.) 

1.  PuBLio  Lands  «=»61(2)  —  TTkiibd  States 
Lands— OonvETANCB  bt  State. 

The  approval,  by  the  Secretary  «f  the  In- 
terior, of  a  hst  of  swamp  lands,  selected  for 
conveyance  to  the  state,  under  the  act  of  Con- 
gress of  March  2,  1849,  c.  87,  9  Stat  S52,  con- 
stitutes the  title  <hC  tlie  state,  and,  where  an  en- 
tire section  is  so  listed  and  approved,  there  is 
no  aathority  In  the  register  el  the  land  olBce, 
to  dispose  of  it  as  a  fractional  section,  and,  still 
less,  to  sell  the  unsurveyed  part  of  such  sec- 
tion, uncovered  by  the  recession  of  water. 

[Ed.  Note.— For  other  cases,  see  Public  LandSi 
Cent  Dig.  {  193;  Dec.  Dig.  «:»61(2).] 

2.  PuBXic  Lands  ^=961(9  —  UnxntD  States 
Land»— Swamp  Lands. 

When  an  approved  list  of  swamp  lands  spe- 
cifically mentions  a  whole  section,  and,  the  sur- 
vey having  been  incomplete,  contains  the  state- 
ment that  the  land  area  ia  estimated,  an  entry- 
man  who  buys  upon  the  basis  ut  such  estunnted 
acreage  and  under  a  description  calling  for  all  of 
a  "fractional"  section  acquires  no  title  to  the 
unsurveyed  balance  of  the  section,  subseqaratly 
uncovered  by  the  recession  of  water. 

[Ed.  Note.— For  other  cases,  see  Public  Luda, 
Cent  Dig.  {  203;  Dec.  Dig.  «s>61(8).] 

3.  Waters  and  Watkb  Coubsbb  ^s»88— Bi- 

FARIAiN  ItlOHTS— EnPOBOEIOUTT. 

In  order  to  entitle  a  purchaser  of  public 
lands  to  ruoover,  in  his  capacity  of  riparian  pro- 
[iriotor,  hmd  which  Is  unsurveyed  and  ia  un- 
covered hy  the  recession  of  water,  he  moat  al- 
lege and  show  the  existence  of  the  conditions  pre- 
scribed by  law,  if  such  there  be,  entitling  ..im 
to  recover. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  1 104;  I>ec.  Dig. 

98.] 

Appeal  fn»n  Blerentb  Jndldal  District 
Court,  Parish  of  Bed  River ;  W.  T.  Cunning- 
ham, Judge. 

Action  hy  the  Bank  of  CoiuAiatta  against 
J.  C  Tarborough  and  others.  Fn>m  a  judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

Thomas  W.  Nettles,  of  Coushatta,  for  ap- 
pellant Scarborough  &  Carver,  ot  Natcbi- 
tochea,  and  Foster,  Looney  &  Wtlktusoi,  of 
Shreveport,  for  appellees. 


^sFor  othtr  cases  see  ssms  topla  and  KHT-NUHBBR  In  all  Key-Nqmbered  Ulgests  sad  ladexss 
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Statement  of  the  Case. 

MONBOS).  a  J.   Plaintiff  brings  this  salt 
tor  the  recovery  of  the  "southwest  fractional 
quarter  of  section  34,  township  13  north, 
range  11  west,  ctmtalnlng  1S1.70  acres,  Mjog 
that  part  of  sectlcm  34  lying  west  of  Boggy 
bayou."    It  alleges  that  the  pn^rt?  was 
mortgaged  to  It  to  secure  a  note  for  $3,600, 
executed  by  B.  W.  &  B.  D.  Yarborongh,  that 
the  note  was  not  paid  at  maturity,  and  that 
It  foreclosed  the  mortgage  and  bought  In 
fba  property,  but  that  Charles  B.  and  John  C. 
Tarborough  have  poesesslon  and  decline  to 
snrrender  It  It  sets  up  title,  through  mesne 
conveyances,  under  William  T.  Fortson,  who, 
In  1859,  bought  from  the  state  of  Louisiana 
warrant  Na  7087,  for  560  acres  of  swamp 
and  overflowed  land,  fOr  which,  on  July  6, 
IBSO,  be  la  said  to  have  received  patent  No. 
6829,  for  "all  of  frttctlonal  Sec.  34,  T.  13  N., 
R.  18  W.,"  containing  660  acres.  It  alleges, 
in  tbe  alternative,  that  the  property  was  ad< 
Jndicated  to  it  fOr  $2,600 ;  tbat,  after  deduct- 
Vtxs  costs,  there  is  a  bnlance  of  tbe  mortgage 
debt,  sQll  due,  of  $1,AS4.48,  for  wbich  it  has 
jnd^ent  against  the  original  debtors ;  and, 
that,  if  Charles  B.  and  J(An  C  Tartxnon^ 
ever  acquired  any  title  to  the  property  In 
question,  which  it  denies,- such  title  Inured 
to  It,  for  the  reason  that  B.  W.  &  B.  D.  Yar- 
borough.  Its  authors  In  title,  purchased  said 
property  from  John  C.  Yarborough  on  Janu- 
ary 14,  lOOS,  by  an  act  of  sale  In  which  It 
was  wroneously  described  as  "that  portion 
of  sectiMi  24  lying  »outh  of  Butler's  slough 
and  east  of  Boggy  bayou,"  when  the  Inten- 
tion was  to  "convey  all  that  portion  of  said 
section   ♦   ♦   •   lying   north   of  Butler's 
slough  and  west  of  Bo^y  bayou,"  and  that 
said  John  C.  Yarborough  warranted  tbe  title 
so  intmded  to  be  conveyed,  and  is  therefore 
petitioner's  warrantor,  and  that  he  having 
purchased  from  Charles  B.  Yarborough,  with 
warranty  of  title,  the  latter  Is  also  the  war- 
rantor of  petitioner.  Further  pleading  in  the 
alternative,  petitioner  alleges  that,  should 
tbe  land  here  claimed  be  decreed  to  belong  to 
J(dm  C.  and  Charles  B  Yarborough.  It  should 
have  Judgment  against  them  h<riding  said 
land  to  be  burdened  with  the  mortgage  In- 
debtedness of  $1,884.48,  with  Interest,  costs, 
and  ordering  the  pn^rty  to  be  seized 
and  »cM  tberetm.  And  the  prayer  <tf  the  pe- 
titioner Is  in  conformity  with  the  auctions. 

Defeodants  John  C.  and  Cbarles  B.  Yar- 
borou^  set  tip  title  to  the  land  In  question, 
as  having  bem  acquired  by  Charles  B.  Yar- 
iMroi^h,  by  patmt  from  tbe  state,  of  date, 
FAmary  1,  1907  (an  undivided  half  Interest 
therein  having  been  subsequently  sold  by  him 
to  3dbn  C.  Yarboroo^.  They  deny  that 
there  was  any  error  in  the  description  of  the 
land  sold  by  John  0.  Tarborough  to  B.  W. 
ft  B.  D.  Yarborough,  and  further  deny  that 
Fortstm,  or  any  one  claiming  under  him,  ev- 
er  acquired  tiie  whole  oC  section  34,  or  auy 
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part  of  It  to  file  westvard  of  Boggy  bayou, 
and  allege  that  B.  W.  ft  B.  D.  Tarboromh 
bare  beem  discharged  in  bankmptcT  fimn  tha 
claim  set  up  hy  plaintiff. 

It  appears,  from  the  erldence,  that  "Jtdin 
BoisA,  deputy  surveyor  and  ^ent  of  the 
state  t<a  selecting  svanq;>  lands,"  on  June  27, 
ISSO,  made  a  selecUxm  of  *^cti<mal  section 
34,"  as  Innrlng  to  tbe  state  under  the  act  of 
Congress  of  Bfardi  2,  1849,  the  list  prepared 
him  containing  the  statement  and  figures 
(under  the  headii«  "Area")  "Not  ascertain- 
ed," and  (under  the  heading  "Bemarka  by  the 
Register")  "642.00."  But,  according  to  the 
certlflcate  from  tbe  Department  of  Interior, 
of  date  May  7,  iSSZ,  the  list  that  was  approv- 
ed carried  Be<^on  84  as  a  loAole  Motion^  the 
"estimated  area"  of  -wbitix  was  S60  acres,  and 
It  Is  shown,  beyond  question,  that  no  survey 
of  the  lower  half  of  the  section  was  then 
made,  because  lb  was  submerged  benealli  the 
watm  of  ISayon  Piore  Lake,  nor  was  the 
border  of  the  lake  meandered.  In  course 
at  time,  however  (probably  by  reason  of 
work  done  by  tbe  state,  the  levee  boards  and 
the  United  States),  Bayou  Pierre  lake  ap- 
pears to  have  gme  dry,  or  partial^  so,  and 
in  1906  the  Qonmot  ordered  the  uncovered 
land  in  section  34  to  be  surveyed,  after 
which,  Ml  February  1907,  he  Issued  tbe 
patent  to  Charles  B.  Yarborough  to  "the  frac- 
tional southwest  quarter  of  section  34  Qake 
land),  «  *  •  containing  161.70  acres,  ac- 
cording to  the  official  plat  of  survey  In  the 
state  land  office." 

Air.  W.  &  Trich^  called  as  witness  for 
plaintiff,  testified  that  he  made  the  survey 
under  the  authortty  of  the  r^ilster  of  the 
state  land  office,  who  had  been  ordered  by 
tbe  Oov^or  to  have  the  unsurveyed  por- 
tion of  sectloA  84  surveyed ;  that  he  found  151 
and  a  fraction  acres  west  of  Boggy  bayou ; 
that  section  S4  is  a  full  section  of  640  acres ; 
that  be  bad  examined  tbe  plat  of  the  orig- 
inal survey  made  by  the  tJnited  States  engi- 
neer In  1^,  and  that  It  shows  that  no  survey 
was  made  to  tbe  westward  of  Boggy  bayou ; 
that  the  land  dividing  the  high  land  in  the 
section  from  Qie  lake  had  not  been  meander- 
ed until  that  work  was  done  by  him ;  that 
the  section  lines  of  the  original  survey  stop- 
ped at  the  waters  edge ;  that,  as  no  line  di- 
TldlDg  the  high  land  from  the  lake  bottom 
had  been  surveyed,  the  acreage  of  the  land 
sold  to  FortHon  was,  necessarily,  estimated, 
and  "there  was  no  acreage  given  by  the  gov- 
ernment surveys  In  their  returns  to  the  Unit- 
ed States." 

The  register's  testimony  corroborates  that 
of  Mr.  Trichel.  He  says: 

"Surveys  were  made  by  the  United  States 
government  of  the  high  land  In  this  section,  and 
the  state  of  Louisiana  surveyed  the  dried  lake, 
or  low  lands.  Tbe  United  States,  however,  did 
not" 

He  further  says  that  the  line  dividing  the 
high  from  the  low  lands  was  not  surveyed 
prior  to  the  survey  by  Trlchel,  and  hence 
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thRt  In  the  sale  to  Fortson  the  acreage  was 
necessarily  estimated. 

The  patent  Issued  to  Fortson  was  not  pro- 
duced, and  the  rej^ster  testified  that,  prior  to 
November  21,  1861,  Terbatlm  copies  of  the 
patents  Issued  were  not  kept  in  the  land  of- 
fice. The  record,  as  copied  and  produced, 
shows  that  the  patent  In  question  called  for 
"all  of  frac'l"  section  34,  containing  560  acres ; 
but,  on  the  other  hand,  as  we  have  stated, 
the  section  was  approved  to  the  state,  as  a 
full  section,  the  ''estimated  area"  <tf  which 
was  660  acres. 

Opinion. 

No  effort  was  made  to  anstaln,  evldaio^ 
plalntUFs  allegation  that  there  was  error  In 
the  descrlptlcn  of  the  land  sold  by  Jc^n  G. 
Yarboroiigh  to  B.  W.  and  B.  D.  Yarborongh, 
and  the  questtraia  suggested  by  that  allega- 
tion need  not  be  farther  considered. 

[1]  Section  34  having  been  spectflcally  ap- 
proved to  the  state  as  "the  whole  of  section 
34,"  with  an  "eaHmated  area  of  660  acres," 
the  whole  of  it,  surveyed  and  nnsarveyed.  Im- 
mediately fell  under  the  dominion  of  the 
state  law,  as  then  existing  and  as  thereafter 
enacted.  The  act  of  1849  provided  that  lists 
of  swamp  lands,  selected  for  cwveyance  to 
the  state,  shonld  be  certified  by  the  deputies 
and  surveyor  general  to  the  Secretary  of  the 
Treasury  (afterwards  to  the  Secretary  of  the 
iDtOTlor),  who  should  approve  the  same,  so 
far  as  fhey  were  not  claimed  or  held  by  In- 
dividuals, "and,  on  that  approral,  the  fee  sim- 
ple to  said  lands"sfaould  "Test  In  the  state  of 
Louisiana,  subject  to  the  disposal  of  the  Leg- 
islature thereof" ;  and,  further,  that: 

"In  making  out  a  list  of  those  swam^  lands 
subject  to  overflow  and  unfit  for  cultivation,  all 
legal  Bubdivisions,  the  greater  part  of  which  is 
of  that  character,  shall  be  included  in  said  list, 
but,  when  the  greater  part  of  a  subdivieion  is 
not  of  that  character,  the  whole  of  it  shall  be  ex- 
cluded therefrom:  Provided,  however,  that  the 
provisions  of  this  act  shall  not  apply  to  any  oth- 
er lands,  fronting  on  rivers,  creeks,  bayous,  wa- 
ter courses,  etc.,  which  have  been  surveyed  into 
lota  or  tracts,  under  the  acts  of  March  3,  1811, 
2  Stat.  662,  c.  46,  and  May  24.  1824,  4  Stat. 
34,  c;  141,"  etc 

Upon  a  copy  of  one  of  the  plats  of  survey, 
filed  In  evidence,  there  appears  the  legend, 
"All  within  green  lines  Is  swamp  land,"  and 
the  green  lines  Include  the  west  half  of  sec- 
tion 86  and  all  of  section  34,  save  the  south- 
west corner,  which  was  then  under  water; 
hence,  as  the  section  had  not  been  divided 
into  lots  or  tracts,  the  law  required  that  the 
whole  of  it  should  be  conveyed  to  the  state, 
"subject  to  the  disposal  of  the  Legislature 
thereof."  Act  of  Congress  of  March  2,  1849, 
c.  87,  9  Stat.  352,  to  be  found  in  volume  1,  Di- 
gest to  Revised  Statutes  of  Louisiana  of  1870, 
p.  164,  and  Bev.  St  1870,  p.  569. 

The  Legislature,  In  1855  (Lews  1855,  No. 
247),  enacted  a  law  (afterwards  Incorporated 
in  the  Bevised  Statutes)  authorizing  the 
sale  of  warrants,  to  be  located  on  the  sur- 
veyed lands  80  acquired,  and  containing  the 
following  isovlsiona  In  regard  to  lands  lying 


beneath  the  waters  of  shallow  lakes,  to  wit; 

"Any  shallow  lakes  which  have  become  tha 
property  of  the  state  and  ore  susceptible  of  be- 
ing reclaimed,  wholly  or  in  part,  and  not  navi- 
gable, th€  area  of  which  kat  been  aecertained  ip 
turvey  recognized  by  ihe  ttate,  may  also  be  sold 
under  the  provisionB  of  this  section.  No  lands 
shall  be  sold  for  less  than  one  dollar  and  twenty 
five  cents  per  acre.  The  register  of  the  state 
land  office  shall  procure  plats  or  maps  of  all 
swamp  lauds  donated  to  Loalsiana,  certified  by 
the  surveyor  general,  and  shall  mark  thereon,  oa 
each  tract  of  land  purcliased,  the  number  of  the 
certificate  issued  therefor,  and  shall  keep  a  well 
bound  book  in  his  office,  in  which  shall  be  en- 
tered, in  proper  form,  all  tbe  lands  tiiua  mid, 
to  whom  sold,  and  for  what  [nice,  which  book 
and  map  shall  be  carefully  preserved  and  shall  bm 
depmed  offidal  records.*'^  B.  S.  La.  H  28£9, 
2930. 

[2]  A  copy  of  the  plat  or  map  of  section 
34,  thus  required,  was  produced  by  the  regis- 
ter, and  shows  that  the  upper  part  of  the 
section,  to  the  north  and  east,  as  we  take  It, 
of  Boggy  bayou,  was  sold  for  certificate  7087 
to  W.  T.  Fortson,  and  the  southwest  comer 
was  sold,  after  the  survey  by  Trlcbel,  for 
certificate  1806,  shown  to  have  been  Issued 
to  G.  B.  Tarborough.  The  official  record, 
therefore,  does  not,  so  far,  show  the  sale 
of  the  land  in  dispute  to  plaintiffs  author  in 
title  and  leaves  plaintiff's  contention  In  that 
respect  with  no  other  support  than  is  to  be 
found  In  the  language  of  the  entry  upon  the 
books  of  the  land  office  to  the  effect  tbat  bis 
author  acquired  "all  of  fractional  section  34" 
containing  660  acres,  but  which  entry  la  not 
shown  to  be  a  verbatim  copy  of  the  patent 
to  which  It  refers.  That  contention  is  based 
upon  the  Idea  that  the  state  had  acquired 
section  34  as  a  fractional  section,  that,  as 
such,  it  contained  560  acres,  and  that  plain- 
tiff, having  acquired  all  of  It,  Is  entitled  to 
560  acres,  whether  they  were  originally  to 
be  found  in  the  supposed  "fractional  section" 
or  not  But  the  title  of  the  state — L  e.,  the 
list  a<  approved  bv  the  Secretarv  of  the  In- 
terior— showed  that  section  34  was  acquired 
as  a  whole,  and  not  els  a  fractional,  section, 
and  the  law  so  required;  and  the  title  also 
showed  that  there  had  been  but  a  partial 
survey,  and  that  the  acreage  was  merely 
estimated,  and  could  not  have  been  otb&- 
wise;  and,  finally,  under  the  law  by  wtiA 
the  entryman  and  the  register  alike  weie 
governed,  the  register  had  no  authority  to 
sell,  or  to  Include  In  a  sale,  the  submerged 
and  un surveyed  land.  The  estimatiOD  of 
the  acreage,  evidently  and  necessarily,  re- 
lated to  the  visible  land  which  was  assumed 
to  have  been  surveyed  and  was  taken  as 
ccmstltutlng  all  of  the  supposed  fractiraial 
section,  and.  In  getting  all  of  that  land,  tbe 
entryman  got  all  that  he  bargained  for,  un- 
less he  thereby  also  acquired  some  right  of 
accretion  which  would  entitle  him  to  part,  or 
all,  of  the  land  contained  In  the  whole  sec- 
tion, as  It  might  be  uncovered  and  surveyed. 
He  could  not  have  acquired  such  right,  how- 
ever, because  the  register  could  no  man 
have  sold  that  right  to  him  than  he  could 
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liave  sold  the  nnsurveyed  land  Itself,  since 
the  owner,  the  etate,  had  not  authorized  him 

to  do  BO. 

[3]  It  is  argued  here,  though  we  And  noth- 
ius  In  the  petition  on  the  subject,  that  the 
entryman  acquired  the  right  of  accretion  as 
a  riparian  proprietor,  but  It  Is  not  clear 
tbat  the  survey  upon  which  his  title  Is 
predicated  extended  to  the  border  of  the 
lake.   Conceding,  arguendo,  however,  that  It 
did,  and  that  the  law  which  withholds  unsur- 
veyed  land  from  sale  Is  not  to  be  considered, 
the  conditions  which  might  entitle  plaintiff, 
as  the  successor  of  his  entryman,  to  land  un- 
covered by  the  recession  of  the  waters  of  the 
lake  are  not  shown  to  have  existed.  It  is  not 
suf^gested  that  the  land  here  claimed  is  alln- 
Tlon,  added  to  that  of  wlilch  the  entryman 
went  into  possession,  "successively  and  im- 
perceptibly," by  the  waters  of  a  river  or  a 
stream  (as  contemplated  by  C.  C.  art  G09), 
nor  yet  that  It  Is  land  which  has  been  left 
dry  by  rannii«  water,  r^rtng.  impercepti- 
bly, from  one  of  Its  shores,  and  encroach- 
ins  upon  another  (within  the  meaning  of  O. 
0.  art.  610). 

We  understand  It  to  have  formed  the 
bottom  of  a  shallow  lake  which  has  be«i 
drained  by  the  act  of  man  and  the  expendl- 
tore  of  public  mon^,  and,  in  that  case,  the 
law  has  provided  for  its  dlspoBition.  The 
judge  a  qno  rejected  jdalntUTs  demand  and 
dismissed  his  suit,  and  for  the  reasons  as- 
signed, his  judgment  ia 
Affirmed. 


(UOLa.) 

NOw  20721. 

RBTNOIJ3S  T.  BOARD  OF  GOBTRS  OF 
ORIiDANS  LEVEE  DIST. 

(Supreme  Oonrt  of  LouisiRna.    April  24,  1916. 
Baheaiing  Denied  May  22.  1916.) 

(SyUahua  hif  Oa  Oovrt.) 

1.  IMWWXB  «S»18--00n8IBU0TZ0n— GomsAOT 

— InnatPBETATioir. 

The  provision  In  a  contract  to  build  a 
levee  tbat  the  decision  of  the  executive  commit- 
tee of  the  levee  board  on  diffefencea  arisiof;  be- 
tween the  contractor  and  the  hoard's  ousineer 
in  charse  of  the  work  shall  be  final  and  Unding 
upon  the  parties  refers  only  to  matters  over 
which  the  engineer  has  supervision  and  direction 
by  the  terms  of  the  contract  or  by  necessary 
implication. 

[Ed.  Note.— For  other  cases,  see  Levees,  Gent. 
Dig.  S  6;  Dec.  Dig.  <8=»16.] 

2.  Levees  «=»16  —  CJohbtbuction— Conthact 
— VALiorrT. 

To  hold  that  the  decision  of  the  executive 
committee  of  the  levee  board,  party  to  the  con- 
tract^ on  any  arbitrary  dispute  made  by  the 
board's  engineer  or  on  a  dispute  upon  a  matter 
not  under  his  direction  or  supervisioii,  is  bind- 
ing upon  the  contractor,  would  make  the  con- 
*traet  depend  upon  a  potestative  condition  and 
render  it  null. 

[Ed.  Note.— For  other  cases,  see  Levees,  Gent. 
Dig.  S  6;  Dec.  Dig.  «S916.] 


3.  IteLEASB  «=933— Opebatioh  AHD  BlIWBf- 
Sevbbaz.  GuiMa. 

The  plaintiff,  havii^  sued  on  several  clidms, 
does  not,  by  accepting  payment  of  one  of  them 
with  an  express  reservation  of  all  his  rights  In 
the  suit,  waive  or  abandon  his  right  to  prose- 
cute the  suit  on  tiie  remaining  claims. 

[Ed.  Note.— For  other  cabes,  see  Releaae, 
Cent  Dig.  88  7S,  79;  Dec  Dig.  <^33.] 

4.  Levees  «=>16~CoNSTBrnoTioN— Gonibaot 

— EXTBA  WOBK. 

Where  a  contract  for  building  a  levee  pro- 
vides that  the  contractor  may  obtain  earth 
from  the  adjacent  battures,  and  the  contractor 
has  made  hia  bid  in  contemplation  of  using  the 
batture,  and  has  gone  to  considerable  expense 
planking  the  road  to  it,  and  the  levee  board 
thereafter  deprives  him  of  the  use  of  the  bat- 
tnre  and  compels  him  to  transport  earth  a  great- 
er distance,  he  is  entitled  to  compensatitm  for 
the  extra  cost  of  tranaportation. 

[Ed.  Note.— For  other  cases,  see  Levees.  Cent 
Dig.  8  6;  Dec.  Dig.  «=>16.3 

5.  Lbveeb  «=>1G— Gonbtbuoxion— Gohtkaot 

—"Adjacent." 

The  term  "adjacent  to"  is  not  restricted  to 
the  meaning  "abutting,"  "adjoining,"  "con- 
tifruouB  to,"  or  "borderiQg  upon."  It  has  been 
held  to  mean  "lying  close  by,'*  "near  to,"  or  '*in 
the  neighborhood  or  vicinity  oV  Therefore, 
when  the  contractor  and  the  enrineer  of  the 
levee  board  in  charge  of  the  work  of  building 
a  levee  construe  the  expression  in  the  contract 
"adiacent  battures"  to  include  the  batture  ex- 
tending beyond  the  end  of  the  levee,  the  con* 
tract  should  be  carried  out  accordingly. 

[Ed.  Note. — For  other  cases,  see  Levees,  Cent 
Dfg.  8  6;  Dec.  Dig.  ^16. 

For  other  deiinitions.  see  Words  and  Phrases. 
First  and  Second  Series,  Adjacent] 

6.  Levees  "Sssie- Cohbtbuotioii— Contoaot 
—Extra  Work. 

Under  the  provision  In  a  contract  to  build 
a  levee  that,  if  the  executive  committee  of  the 
levee  board  deems  any  change  necessary  in  the 
extent  or  location  of  the  levee  or  in  the  dimen- 
sions or  quantity  of  work  required,  the  contrac- 
tor shall  make  the  change  at  the  same  rate  of 
compensation  stipulated  m  the  contract,  provid- 
ed such  change  shall  not  exceed  20  per  cent 
in  excess  or  in  diminution  of  the  contract  price, 
the  executive  committee  increased  the  length 
of  the  levee  to  an  extent  exceeding  27  per  cent 
of  the  original  contract  price ;  and  the  con- 
tractor protested  against  doing  the  work  at  the 
rate  of  compensation  stipulated  In  the  contract 
for  the  work  originally  agreed  upon,  and  did  the 
additional  work  under  protest  and  reserving 
his  right  to  demand  the  actual  value  of  the  ad- 
ditional work.  Held,  in  a  suit  on  a  quantum 
meruit,  the  contractor  is  entitled  to  recover  the 
actual  value  of  the  extra  work  required  of  him. 

[Ed.  Note.— For  other  cases,  see  Levees,  Gent 
Dig.  I  6;  Dec.  Dig.  <3=3l6.] 

7.  Levees  ^=»16  —  CoNSTBUcnoir— Ihtebpbi- 
TATioN  or  Oontbact  — "Casualtt." 

Under  the  provision  in  a  contract  to  build 
a  levee,  whereby  the  contractor  assumes  all 
risks  from  accidents  and  casualties  of  every 
kind  that  may  occur  before  the  completion  and 
acceptance  of  the  work,  the  contractor  must 
bear  the  loss  of  material  and  work  resulting 
from  a  cave  or  sinklns  of  the  ground  tmder  the 
levee  before  Its  completion  or  acceptance. 

[Ed.  Note.— For  other  cases,  see  Levees,  Gent 
Dig.  8  6:  Dee.  Dig.  «=>16.' 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Casualty.] 
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8.  Lbtseb  4e;916  —  CoNSTRUcrnon— Gonteact 

— SiZTBA  WOEK. 

By  the  terms  of  a  contract  to  build  a  levee 
the  contractor  waa  allowed  to  use  dirt  front  the 
adjacent  battnre.  Another  contractor  employed 
the  levee  board  to  remove  old  piling  from  the 
nver,  under  the  supervision  and  direction  of  the 
board's  en^neeo-,  and  a^inst  the  protest  of  the 
first  contractor,  used  dynamite  and  caused  the 
batture  to  recede  and  be  lost.  Held,  the  first 
contractor  is  entitled  to  compensation  fromthe 
levee  board  for  the  excess  cost  of  transporting 
the  dirt  a  greater  distance. 

[Ed.  Note.— For  other  cases,  see  liWees,  0«it 
Dig.  I  6:  Dec.  Dig.  tS^ia] 

(Adiiitonal  ByUaJnu  by  Editorial  Btaf.) 

9.  WOBDS  AND  PnaASES— "CATAaTROPHB." 

"Catastrophe"  means  a  notable  disaster;  a 
more  serious  calamity  than  might  ordinaiily  bs 
onderstood  from  the  term  "casualty." 

Appeal  from  ClyU  District  Court,  Pariah 
ot  Orleans;  T.  0.  W.  Kills,  Judge. 

Action  by  Hampton  KeynoMs  against  the 
Board  of  CommissiODera  of  the  Orleans 
Levee  District  From  a  jadgm^t  for  plain- 
tiff, defendant  RppeaiB.  Modified  and  af- 
firmed. 

James  Wilkinson,  of  New  Orleans,  for  ap- 
pellant. George  H.  Terrlberry  and  Parker- 
son  &  Parkerson,  all  of  New  Orleans,  for  ap- 

O'NIELL,  J.  The  plalntifC,  appellee,  la 
the  successor  to  Beynolds  &  Co.,  contractors, 
who  built  levees  for  the  def^dont  nnder  four 
separate  contracts.  When  the  work  was 
completed  and  acc^ted  by  the  boaxd  of  oran- 
mis^oners,  the  plaintiff  demanded  compensa- 
tion for  extra  work  and  losses  which  he 
claimed  bad  been  Imposed  upon  him,  amount 
ing  to  940,255.08  In  excess  of  the  original  con- 
tracts. The  board  of  levee  oommlsaloneTS  re- 
ferred the  claims  to  its  executlTe  committee, 
who  met  and  adopted  a  resoltition,  referring 
the  matter  to  the  board's  attorn^,  and  aa- 
thorizlng  him  to  appoint  an  expert  engineer 
to  examine  Into  the  (daims  and  make  a  re- 
port to  the  board  or  to  the  executive  com- 
mittee. It  was  suesested  that  Capt  Bardie, 
a  member  of  the  executive  committee  of  the 
board  and  city  attorn^  for  New  Orleans, 
pass  upon  the  claims  as  an  expert;  but  he 
declined  on  account  of  his  official  position, 
and  suggested  that  the  matter  be  referred  to 
H.  S.  Douglas  for  his  expert  opinion  as  an 
engineer.  The  minutes  of  the  meeting  of  tlie 
executive  committee  disclose  that  the  plain- 
tiff was  present  and  expressed  his  willing- 
ness to  have  the  matter  settled  by  an  expert 
examination  Into  his  claims,  and  agreed  to 
pay  half  of  the  expense. 

It  appears  that  the  executive  committee  of 
the  board  approved  four  cf  the  plaintiff's 
bUls,  agregatlDg  $2,385.86,  viz.:  BlU  No.  4. 
contract  No.  2  (for  loss  of  time  of  the  la- 
borers In  the  plaintiff's  employ  getting  out 
of  the  way  of  dynamite  explosions  by  an- 
other contractor  who  was  employed  by  the 


(La. 

board  to  remove  piling  from  the  river  near 
the  new  levee),  $1,137.50,  and  force  account 
bin  on  contract  Na  2,  $99.01,  on  contract 
No.  3,  $209.83,  and  on  contract  No.  4,  $939.52. 

Pursuant  to  the  resolution  of  the  execu- 
tive OHnmlttee,  the  attorney  for  the  board  re- 
ferred the  remaining  claims  to  the  engineer, 
H.  8.  Douglas,  for  his  expert  opinion.  There- 
after the  plaintiff  abandoned  nine  of  his 
claims,  abrogating  $17,148.71,  and  of  the  re- 
maining claims  Mr.  Douglas,  In  a  detailed 
report  to  the  attorney  for  the  board  rec- 
ommended payment  of  the  following,  tIl: 

(1)  Contract  No.  2,  bill  No.  6,  for 
additional  cost  of  hauling  6,000  cu- 
bic yards  of  earth  a  greater  distance 
than  was  contemplated  in  the  con- 
tract, caused  by  the  aU^ted  arln- 
trary  withdrawal  of  permission  to 
use  the  batture  near  the  new  le- 
vee  $  i,soaoo 

(2)  Contract  No.  2,  biU  No.  7,  for  ex- 
tra C(HnpenBati<m  for  constructing  a 
levee  from  the  middle  of  Poland 
street,  that  is,  from  the  end  of  the 
levee  described  in  the  contract,  to 
Kentucky  street,  the  claim  Mng  for 
the  difference  between  the  contract 
price  of  the  work  described  in  the 
contract  and  the  alleged  value  of 

the  extra  work   4200:M 

(3)  Contract  No.  3,  bill  No.  1,  for  the 
loss  of  dirt  deposited  in  place  by  the 
contracts  and  lost  by  tbe  slnldng 
of  the  foundation  (plaintiff  claimed 
$1,687.50),  allowed   IflOM 

(4)  Contract  No.  4,  bill  No.  1,  for 
earth  lost  by  the  sinking  of  the  levee 
foundation  in  the  Tidnfty  of  Eighth 

street,  2,700  cubic  yards  at  90  cents  2,430.00 

(5)  Contract  No.  1,  bill  No.  6   2,039.18 

(0)  Contract  No.  2,  biU  No.  9   3,419.55 


Total    recommended    by  Engineer 
Douglas  for  payment  ...$1S,78&6T 

Mr.  Douglas  advised  ttiat  one  of  the  plalo- 
tlfTs  bills,  referred  to  as  contract  Na  2,  bin 
No.  6,  amounting  to  $6,050,  be  not  paid. 
It  l8  for  the  loss  of  11,000  cubic  yards  of 
earth  that  the  plaintiff  claims  waB  blown 
out  Into  the  river  from  the  batture  In  fnmt 
of  the  levee  between  Poland  and  Mazant 
streets  by  the  explosions  of  dynamite  used 
by  a  contractor  employed  by  the  levee 
board  to  remove  the  old  piling  from  the 
river.  The  plaintiff  contends  that  It  was 
stipulated  In  the  contract  that  he  might  use 
the  batture,  and  that  by  the  loss  of  It  be 
was  compelled  to  haul  the  material  a  greater 
distance  at  an  extra  cost  of  65  cents  per 
cubic  yard. 

Col.  S.  F.  Lewis,  engineer  for  the  lerce 
Iward,  advised  the  board's  attorney  tliat  the 
claims  approved  by  Mr.  Douglas  should  not 
be  paid,  excepting  the  four  bills  approved 
by  the  executive  committee,  amounting  to 
$2,385.86.  The  attorney  was  of  the  same 
opinion,  and  submitted  the  matter  to  tbe 
levee  board,  with  the  report  of  Mr,  Douglas 
and  with  his  (the  attorney's)  advice  that 
only  the  four  bills  approved  by  the  executive 
committee,  amounting  to  $2,385.86,  should 
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be  paid.  By  a  reMdntlon  of  the  board  tbe 
advice  and  recommendation  of  the  attorney 
was  approved  and  adopted. 

The  plaintiff  saed  for  $22,224.53;  that  Is, 
tor  the  claims  approTed  by  the  executive 
committee,  amounting  to  $2,385.86,  for  those 
approved  by  Mr.  Douglas,  amounting  to 
$13,788.67,  and  for  bill  No.  6,  contract  No.  2, 
rejected  by  Mr.  Douglas,  amounting  to  $6,050. 
Thereafter  the  defendant  paid  the  amount  o£ 
tbe  fonr  bills  approved  by  the  executive  com- 
mittee of  the  board,  $2,385.86,  less  $250,  be- 
ing half  of  the  fee  of  the  expert,  I>ougla8; 
and  the  plaintiff  prosecuted  his  suit  for  tbe 
balance,  $19,888.67. 

Jndgment  was  rendered  in  favor  of  the 
plaintifr  for  $14,37».98,  with  legal  Interest 
from  judicial  demand.  The  district  judge 
did  not  state  in  his  reasons  for  judgment 
what  claims  were  allowed  or  rejected;  but, 
as  the  difference  between  the  amount  claim- 
ed by  the  plaintiff  and  the  amount  of  the 
jndgment  Is  $5,458.69,  and  the  suiii  of  the 
two  bills,  contract  No.  1,  bill  No.  B,  $2,039.13, 
and  contract  No.  2,  bill  No.  9,  $3,419.55, 
amounts  to  $5,458.68,  it  la  assumed  that  the 
district  judge  rejected  these  two  items,  and 
that  the  judgment  contains  an  error  of  one 
cent  in  the  addition  of  the  remaining  Items, 
The  defendant  has  appealed,  and,  us  the 
plaintiff  has  neither  nM>ealed  nor  answered 
the  defendant's  appeal,  the  claims  referred 
to  as  contract  No.  1,  bill  No.  5,  $2,039.13, 
and  contract  No.  2,  bill  No.  9,  $3,419.65,  are 
eliminated  from  the  case. 

Opinion. 

[1]  Tbe  defendant  contends  that  the  ruling 
of  the  executive  committee  was  binding  up- 
on the  parties  to  the  contracts  and  is  not 
subject  to  review  by  tbe  courts,  under  tbe 
following  stipulation  In  each  contract,  rls.: 

"Should  differences  arise  between  tbe  contrac- 
tor Hnd  the  eugineer  in  charge,  the  matter  afaall 
be  subniitted  to  the  executive  committee  of  the 
board,  whose  decision  shall  be  final  and  binding 
upon  the  parties." 

The  plaintiff  contends  that  the  foregoing 
clause  refers  only  to  disputes  or  differences 
as  to  matters  over  which  the  engineer  is 
given  authority  within  the  terms  of  the  con- 
tract, and  particularly  the  followiag  provl- 
Blons,  viz.: 

"The  work  shall  be  done  under  the  direction 
and  supervision  of  the  engineer  designated  by 
the  board,  whose  directions  shall  be  complied 
with,  and  of  sacta  local  inspectors  as  may  be 
appointed  by  tbe  board  of  commisdoners.  He 
Bhall  have  the  right  to  condemn  all  work  not  in 
accordance  with  the  siririt  or  text  of  this  agree- 
ncnt,  or  which  shall  not  be  in  accordance  with 
the  dimensions,  locations,  and  methods  oC  con- 
struction prescribed  by  him  or  provided  In  these 
Bpecifications." 

Construing  similar  clauses  In  a  contract,  in 
the  case  of  Shea  v.  Sewerage  &  Water  Board, 
124  La.  299,  00  South.  166,  it  was  held  that 
they  meant  merely  that  the  engineer  was  to 
be  the  judge  of  the  of  doing  the 


work,  and  had  final  authority  only  to  dedde 
whether  the  contractor  complied  with  the 
^edflcations  and  to  condemn  his  work  If  ha 
did  mA  comply. 

[2]  It  Is  not  legally  possible  to  tuM  that 
the  clause,  "Should  dlffermces  arise  between 
tbe  contractor  and  tbe  engineer  In  charge, 
tbe  matter  shall  be  submitted  to  the  execu- 
tive committee  of  tbe  hoard,  whose  decision 
shall  be  final  and  binding  upon  the  parties," 
meant  that  the  engineer  could  arbitrarily  dis- 
pute any  claim  of  the  contractor^  that  the 
board  of  levee  commissioners  or  its  execu- 
tive committee  could  arbitrarily  maintain 
tbe  engineer's  contention,  and  that  their  rul- 
ing could  not  be  questioned.  That  constmc- 
tloQ  of  the  contract  would  make  it  d^nd 
upon  a  potestative  condition,  and  would  char- 
acterize It  as  a  nudum  pactum,  because  the 
fulfillment  of  tbe  obligations  of  the  board 
of  levee  commissioners  would  then  depend 
upon  the  will  of  Its  own  engineer  and  ex- 
ecutive committee.  Such  a  potestative  condi- 
tion, as  defined  in  article  2024,  B,  C  C 
would  render  the  contract  null.  In  the  terms 
of  article  2084,  B.  O.  C. 

Such  clauses  in  a  contract  are  valid  and 
binding  upon  the  parties  In  so  far  as  they 
make  the  representative  of  one  of  the  parties 
the  sole  and  final  arbiter  of  the  matters  to 
which  his  authority  is  limited  ia  the  terms 
of  the  contract  That  is  as  far  as  the  author- 
ities dted  by  the  learned  counsel  for  the 
levee  board  go.  They  all  qualify  their  opin- 
ion that  sncb  a  clause  In  a  contract  is  valid 
and  binding  with  a  proviso ;  e.  g.,  unless  le- 
gal cause  for  refusing  to  abide  by  the  ruling 
of  the  arbiter  Is  shown,  or  unless  fraud  or 
collusion  or  an  arbitrary  ruling,  or  a  gross 
mistake  Implying  bad  faith  on  the  part  of 
the  arbiter,  is  shown  by  the  complainant 
The  questions  whether  the  dispute  is  within 
the  Jurisdiction  conferred  upon  the  arbiter 
by  the  terms  of  the  agreement  and  whether 
his  ruling  was  so  arbitrary  as  to  amount  to 
fraud  or  bad  faith  are  for  the  courts  to  de- 
cide. 

The  defendant's  coimsel  relies  upon  the 
ruling  In  McNamara  v.  Board  of  Commis- 
sioners of  the  Tensas  Basin  Levee  District, 
44  La.  Ann.  820,  11  South.  278,  to  the  effect 
that  the  only  relief  afforded  the  contractor 
when  he  objected  to  a  change  in  the  extent 
or  location  of  the  levee,  as  directed  by  tbe 
engineer  of  the  levee  board,  was  by  tbe 
terms  of  the  contract  an  appeal  to  the  state 
board  of  euglneers.  In  that  case,  however, 
the  complaint  was  as  to  a  matter  within  the 
authority  or  Jurisdiction  conferred  upon  the 
engineer  by  tiie  terms  of  the  contract:  nnd 
the  tribunal  that  was  made  the  final  arbiter 
of  the  dispute  in  that  case  was  not  the  ex- 
ecutive committee  of  tbe  cffntractlug  levee 
board,  but  the  state  board  of  engineers. 

[3]  The  defendant's  attorney  also  cootends, 
though  perhaps  not  so  confidently,  that  by 
accepting  the  $2,385.86  paid  by  the  levee 
board  after  the  suit  was  filed  the  plaintiff 
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waived  all  oilier  dananda.  Hie  recdpt  bears 
tUB  TeeervaUon,  signed  by  the  plaintiff  and 
by  tbe  former  attorney  for  tike  defendant, 

vix.: 

"Thia  recript  1b  made  and  ^ven  without  preju- 
dice to  the  nghta  of  either  party  to  the  above- 
mentioned  guit,  and  it  is  agreed  bj  the  plaintiff 
that  it  shall  have  tiie  same  effect  as  if  legal  ten- 
der of  the  above-mentioned  amounts  had  been 
deposited  in  the  registry  of  the  court." 

The  "aboTe-mentioned  suit"  referred  to  the 
caption  of  the  receipt,  viz.: 

"No.  91,081,  Division  A,  Civil  District  Court. 
Reynolds  &  Company  versus  Board  of  Commis- 
siiMiers  <^  tha  Oneans  Z^vee  District." 

If  the  amount  paid  bad  been  deposited 
Into  tbe  registry  ot  the  court,  it  would  not 
have  defeated  the  plaintiff's  right  to  proceed 
wltb  his  suit  on  the  disputed  claims.  The 
purpose  expressed  in  the  receipt  was  to  avoid 
ttie  very  ccmsequence  now  claimed  by  the 
defendant ;  and  we  see  no  reason  of  lew  or 
equl^  for  holding  that  they  did  not  avoid  it 

[4]  Taking  up  the  disputed  claims  in  their 
proper  order,  the  first  is  on  contract  No.  2, 
bUl  No.  6,  for  additional  cost  of  hauling  6,000 
cubic  yards  of  earth  a  greater  distance  than 
was  contemplated  in  the  contract,  caused  by 
the  alleged  arbitrary  withdrawal  of  permis- 
sion to  use  the  batture  adjacent  to  the  old 
levee. 

[6]  Tbe  batture  In  question  was  not  di- 
rectly in  front  of  the  old  levee,  or  between 
It  and  the  river,  but  extending  beyond  the 
end  of  the  levee.  Tbe  contract  provided: 

"A  portion  of  the  earth  for  this  levee  can  be 
obtained  from  the  tM  levee  and  adjacent  bat- 
tnres." 

Tbe  plaintiff  anatmed  the  expresrtrat  "ad- 
jacent battures"  to  include  the  batture  ex- 
tending beyond  tbe  end  of  the  old  levee  as 
well  as  that  directly  In  front  of  it  The 
meaning  <tf  "adjacent  to"  has  not  been  re> 
strlcted  to  abuUinff,  adjointnff,  contiguout 
to,  or  bordering  upon;  It  has  been  held  to 
mean  lyinff  elote  by,  near  to,  or  in  the  neit/h- 
borkood  or  vtcinitj/  of.  See  Corpus  Juris, 
VOL  1,  p.  1194  et  seq.  The  engineer  of  tiie 
levee  board  gave  that  llb«>al  construction  to 
the  term  and  agreed  that  the  plaintiff  might 
use  tbe  batture  beyond  the  end  of  the  levee. 
In  consequence  of  tills  agreement,  the  plain- 
tiff spent  about  f600  building  a  plank  run 
for  conveying  the  dirt  to  the  new  levee. 
There  Is  no  dispute  that  after  the  plalntlft 
began  using  the  batture  he  was  stopped  by 
the  defendant  and  was  compelled  to  haul 
the  earth  a  greater  distance  at  an  extra 
cost  of  $1,500.  We  agree  with  the  district 
judge  that  this  was  not  a  matter  on  which 
the  ruling  of  the  executive  committee  of  the 
defendant  board  was  final  and  conclusive. 

[6]  The  claim  of  $4,200  referred  to  as  con- 
tract No.  2,  bill  No.  7,  la  for  extra  ccHupen- 
sation  for  building  the  extension  of  the  levee 
from  one  of  tbe  limits  fixed  In  tbe  contract ; 
that  is,  from  the  middle  of  Poland  street  to 
Kentucky  street  The  specifications  annexed 
to  the  contract  called  for  a  levee  "about  V 


000  feet  in  l^igth,  commencing  near  tbe 
lower  side  of  Afasant  street,  and  ninnlnK 
down  stream  to  the  center  of  Poland  street." 
There  is  a  datise  In  the  contract  as  follows, 
viz.: 

"Should  tbe  executive  committee  deem  any 
changes  necessary  in  the  extent  or  location  at 
tbe  levee,  or  in  the  ^ade  line,  dimensions,  or 
quantity  of  work  required,  such  change  ahall  be 
made  by  the  contractor  at  the  same  rate  of 
compensation  as  hereinafter  atipolated,  provid- 
ed such  change  ahall  not  waeei  20  per  cent,  in 
excess  or  In  diminution  of  the  contract  price.** 

The  defendant  contends  that  Qie  executive 
oommlttee  had  the  right,  under  the  daose 
quoted,  to  change  the  ntent  and  locatbm  of 
tbe  levee  and  Increase  Us  lei^^th  and  tbe 
quantity  of  .woric  required,  as  It  did,  by  or- 
dering the  plaintiff  to  continue  the  levee  from 
the  center  of  PoUmd  street  to  Kentucky 
street,  and  that  the  contractor  was  bound  to 
buUd  the  additional  length  of  the  levee  at 
the  same  rate  of  ccnnpensBtlon  stipulated  in 
the  contract.  Tbe  rate  of  omnpensatlonatip- 
ulated  in  the  contract  was  90  cents  per  cubic 
yard.  Tbe  evidence  abows  that  it  was  worth 
fl.16  per  cuUc  yard  to  buUd  tbe  additional 
length,  because  tbe  conditions  regarding  ac- 
cessibility of  material  wen  leas  favorable  to 
the  contractor,  espedally  after  tbe  defendant 
withdraw  pormisslon  to  me  the  batture  be- 
low Poland  street  The  increase  in  the  lengtb 
of  the  levee  required  16,800  cubic  yards 
more  earth,  for  which  the  plaintiff  makes  an 
extra  cliarge  of  25  cents  per  cubic  yard.  Tbe 
evidence  fully  Justifies  the  extra  duu-ge,  if 
the  plaintiff  was  not  bound  to  build  Uie  ad- 
ditional lei^th  of  levee  at  tbe  rate  of  com- 
I>ensation  stipulated  in  the  contract  Whetb- 
w  he  was  or  was  not  so  bound  depends  upon 
whetber  tbe  diange  in  tbe  length  of  the  levee 
required  by  the  executive  committee  came 
within  tbe  right  to  require  any  diai^e  in  tbe 
extent  or  location  of  the  levee  or  in  the  di- 
mensions or  quantity  of  work  required  at 
the  same  rate  of  compensation,  not  exceeding 
20  per  cent  In  excess  of  the  contract  price. 
The  change  required  by  the  executive  com- 
mittee was  nothing  more  nor  less  than  an  in- 
crease In  the  extent  In  one  of  the  dimensions 
of  the  levee  and  In  the  quantity  of  work  re- 
quired. But  the  cost  exceeded  20  per  cent, 
of  the  contract  price.  The  total  yardage  paid 
for  under  contract  No.  2  was  77,300  cubic 
yards.  The  contract  originally  required  only 
60,500  cubic  yards ;  hence  the  increase  tn  tbe 
length  from  the  middle  of  Poland  street  to 
Kentucky  street  made  the  cost  exceed  the 
contract  price  by  27%  per  cent  The  exten- 
sion of  tbe  length  of  the  levee  from  tbe  cen- 
ter of  Poland  street  down  to  Kentucky  street 
was  not  provided  for  in  tbe  contract;  and 
the  plaintiff  was  not  bound  to  do  the  work 
at  tbe  same  rate  of  compensation  stipulated 
In  the  contract  for  building  the  levee  that 
was  described  in  tbe  contract  Tbe  defend- 
ant was  not  entitled  to  liave  20  per  cent  addi- 
tional work  done  at  the  rate  of  compensatloo 
stipulated  In  the  contract  and       per  cent. 
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of  It  at  its  actoal  ralne.  because  the  plain- 
tiff was  not  bound  to  do  the  extra  work,  ex- 
ceeding by  more  tban  20  per  cent  the  orig- 
inal work,  at  any  rate  of  compensation ;  and 
It  is  not  to  be  presumed  that  the  executive 
committee  would  have  required  him  to  ex- 
tend the  length  only  20  per  cent  at  the  rate 
of  compensation  stipulated  in  the  contract 
At  any  rate,  the  executive  committee  did  not 
require  blm  to  Increase  the  length  (and  con- 
sequently the  cost)  only  20  per  cent,  and 
that  was  the  limit  of  their  right  to  increase 
the  work  to  be  done.  The  plaintiff  protested 
against  building  the  levee  from  the  center  of 
Poland  street  to  Kentucky  street,  and  did 
the  work  nader  protest,  .with  reservation  of 
bis  rl^t  to  demand  the  actual  value  of  the 
work,  and  only  to  av<dd  having  the  defend- 
ant undertake  It  and  charge  the  excess  cost 
to  him.  Our  conclusion  Is  that  the  decision 
of  the  executive  committee  as  to  this  claim 
was  not  final  or  conclusive,  and  that  the 
Jn^ment  allowing  the  claim  is  correct 

[7, 1]  The  claims  designated  as  contract 
Na  8.  bill  No.  1,  for  (199.99,  and  contract 
Na  4.  bill  No.  1,  for  $2,430,  are  for  the  loss 
of  earth  deposited  in  place  and  lost  by  the 
sinking  of  the  foundation.  In  our  oplnicm, 
the  sinking  ot  the  ground  under  the  levee 
was  an  accident  or  casualty,  for  which  the 
contractor  assumed  the  risk,  in  the  follow- 
ing provision  in  the  contract  tIz-  : 

"The  contractor  takes  all  risks  from  acci- 
dents, floods,  and  casualties  of  every  kind  whicli 
may  occur  before  the  completioD  and  acceptance 
of  the  work,  and  shall  sustain  all  damages  and 
Injury  that  may  be  caused  thereby 

The  sinking  of  the  ground  under  the  levee 
occurred  before  the  completion  or  acceptance 
of  the  work,  and  the  resulting  loss  must  be 
borne  by  the  plaintiff.  The  expert  engineer 
to  whom  the  claims  were  submitted  approv- 
ed these  Items  on  the  ground  that  the  caving 
of  the  foundation  was  a  catastrophe,  and  not 
a  casualty.  Our  understanding  of  the  word 
"catastrophe"  is  that  it  means  a  notable  dis- 
aster ;  a  more  serious  calamity  than  might 
ordinarily  be  understood  from  the  term  "cas- 
ualty" ;  but  the  assumption  of  all  risks  from 
accidents  and  casualties  of  every  kind  was 
intended  to  include,  and  must  be  held  to  in- 
clude, an  accident  casualty,  disaster,  or  ca- 
lamity so  serious  and  Important  that  it  might 
be  termed  a  "catastrophe."  Our  concluslou 
Is  that  these  two  claims  should  have  been 
rejected. 

[I]  The  claim  designated  as  contract  Na 
2,  biU  No.  6,  for  $6,050  for  the  loss  of  11,000 
cubic  yards  of  material  in  the  batture  In 
front  of  the  levee  between  Poland  street  and 
Mazant  street  by  the  explosion  of  dynamite 
used  in  removing  piling,  is  resisted  on  the 
ground  mainly  that  the  damage  was  done  by 
an  independent  contractor,  for  whose  fault 
the  defendant  denies  responsibility.  The  evi- 
dence sustains  the  allegations  that  the  dyna- 
mite plosions  caused  the  batture  to  sink ; 


that  more  than  11,000  cubic  yards  of  mate- 
rial that  was  available  under  the  terms  of 
the  contract  was  lost ;  and  that  the  plaintiff 
was  compelled  to  transport  that  amount  of 
dirt  from  a  place  near  Audubon  Park,  at  an 
extra  cost  of  65  cents  per  cubic  yard.  It  Is 
argued  by  the  defendant's  counsel  that  the 
levee  board  did  not  direct  the  contractor  em- 
ployed to  remove  the  piling  to  use  dynamite, 
and  that  the  plaintiff  did  not  complain  to  the 
contractor  of  his  using  dynamite  instead  of 
pulling  out  the  piling.  This  Is  true;  but  it 
is  also  true  that  the  engineer  of  the  levee 
board  supervised  and  had  authority  to  direct 
the  manner  of  removing  the  piling,  and  that 
the  plaintiff  complained  to  the  levee  board 
while  the  blasting  was  going  on.  The  con- 
tractor employed  to  remove  the  piling  was 
not  at  fault  for  using  dynamite  so  long  as 
the  engineer  of  the  levee  board  permitted  its 
use.  i-he  defendant  was  at  fault  for  permit- 
ting another  contractor  to  violate  a  right 
that  had  been  granted  to  the  plaintiff  under 
his  contract  The  defendant  acknowledged 
a  degree  of  rraponsibility  in  this  respect  by 
paying  for  the  time  lost  by  the  plaintiff's 
employes  in  getting  out  of  the  way  of  the 
blasts  at  dynamite.  Our  opinion  is  that  the 
claim  for  loss  of  material  by  the  destruction 
of  the  batture  was  a  matter  of  which  the  de- 
cision of  the  executive  committee  of  the  levee 
board  was  not  final  or  conclusive,  and  that 
the  claim  was  properly  allowed  by  the  dis- 
trict court 

For  the  reasons  assigned,  it  is  ordered  and 
decreed  that  the  Judgment  applied  from  be 
amended  by  reducing  the  amount  from  $14,- 
879.96  to  $11,849.00.  As  thus  amended,  the 
Judgment  is  affirmed;  the  cwits  of  the  ap- 
peal to  be  borne  by  the  appellee^ 


(1S9  La.) 

No.  20899. 

CITY  OF  SHREVEPORT  v.  GHATWIN  (two 
cases).  SAME  v.  VICTORIA  LUMBER  CO. 
SAME  T.  ROBINETTE. 

(Supreme  Court  of  Louisiana.  April  24,  1916. 
Rehearing  Denied  May  22,  lOia) 

fByUahua  bv  Editorial  Btalt.) 

1.  MtmXOIPAL  CoBPOBATTOnB  «B>36S— PUB- 
UO    IHPBOTBUKNIS  — ACCEPTANCE— BrraOT. 

An  acceptance  of  paving  work  by  the  dty 
authorities  was  bindins  upon  the  property  own- 
ers, in  the  absence  of  fraud  or  error. 

[Kd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  %  888;  Dec.  Dig.  <8=> 
360.1 

2.  BSTOPFBZ.  «»114— PUADIIfe. 

It  is  not  necessary  to  plead  an  estoppel 
la  avoidance  of  a  defense  alleged  by  answer.  ' 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  I  304 ;  Dec  Dig.  «=3ll4.] 

3.  MUNICIFAI,  COKPOBATIOITS  «=:>282(1)— PVB- 
IJC  IMPEOVBUENTS— SpBOmOATIOIT  OF  BiA- 
TE  RIALS. 

Where  one  part  of  a  street  needs  to  be 
more  solid  than  another,  the  city  council  hfw 
the  authority  to  adapt  specifications  for  paviiv 
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work  to  wnch  need,  tiioiigb  the  material  in  that 
part  is  more  ezp^tdve  uan  in  the  other  part. 

[Ed.  Kote.— For  other  cam,  see  Monidpal 
Corporation%  Cent  DUk  I  7SP;  ^Otc  Dig. 

282(1).] 

4.  MUNXCIPAI.  OOBFOBATIONS  ^»571  —  Bn- 

FOBCiifG  Cost  of  Impbovekebt— Rbvikw— 

MATTE1B8  Not  UBGBD  BbIiOW. 

In  a  city's  suit  for  the  cost  of  paving  a 
street  in  frmt  of  defendants'  abnttins  Iota,  the 
ground  tbat,  aa  a  street  railroad  chose  to  make 
its  roadbed  feet  wide  instead  of  16  feet, 
as  previously,  its  proportion  of  the  coat  of  par- 
iog  should  be  increased  accordingly,  not  nrged  in 
the  pleadings,  will  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  1285;  Dec.  Dig.  «=> 
671.] 

5.  MnNZCIFAL  OOBPOBATIONS  «S=>568 (2)— PUB- 
LIC Imptovements—Asbebsmekt— Evidence. 

Evidence  as  to  the  width  of  the  street 
railway's  roadbed  was  admisdble  in  support  of 
the  claim  that  80  cents  per  yard  of  the  cost  of 
the  concrete  under  the  roadbed  should  be  de- 
ducted from  the  general  cost  of  the  pavement 
and  charged  to  the  railway  alone. 

[Ed.  Note.— For  other  caaea,  aee  Munltdpal 
Corporations,  Ottnt.  IMg.  1 1282;  Dec  Dig.  «s> 
568(2).] 

6w  Pleadhtq  (8=>887—  Isstji  —  ENLAKonixifT 

BT  ETIDSNOB. 

Evideace  rec^ved  vrithout  objection  en- 
larges pleadings  only  when  it  would  not  have 
been  admissible  if  objected  to. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  8§  1300-1304;  Dec.  IMg.  «=»387.1 

Appeal  from  the  First  Judicial  District 
Court,  Parish  of  Caddo;  John  B.  Land, 
Judge. 

Separate  Buita  by  the  City  of  Shreveport 
against  A.  O.  Chatwln,  Sam  Chatwln,  the 
Victoria  Dumber  Company,  and  W.  E.  Rob- 
Inette.  Cases  consolidated,  and  Judgment 
for  the  plaintiff,  and  defendants  appeal.  Af- 
firmed. Cases  transferred  to  the  Supreme 
Court  of  Louisiana  by  the  Court  of  Appeal, 
Second  Circuit. 

Blanchard  &  Smith,  of  Shreveport,  for  ain 
pell  ants  Chatwln  and  others.  Lewell  C.  But- 
ler, City  Atty.,  of  SbreTeport,  for  appellee. 

FROTOSTT,  J.  The  defendants  in  these 
several  consolidated  cases  are  sued  for  their 
proportion  of  the  cost  of  paving  the  street 
In  front  of  their  abutting  lots. 

[1]  Th^  resist  Uie  pfiymeut  upon  the 
ground  that  the  work  was  not  done  accord- 
ing to  contract.  In  that  many  of  the  wooden 
blocks  which  the  pavement  was  made  of 
were  not  properly  creosoted,  and  were  laid 
at  right  angles  to  the  curb,  instead  at  dli^- 
onally,  as  required  by  the  specifications. 

The  work  was  acc^ited  by  the  dty  author- 
ities. This  acceptance  Is  binding  upon  the 
property  owners  In  tiie  absence  of  allegation 
of  fraud  or  error  (Kelly  v.  Chadwick,  101 
TjA.  TlOr  29  South.  295 ;  Moody  v.  Spotomo, 
112  La.  1008,  86  South.  836) ;  and  no  such  al- 
legation Is  made  by  defendants. 

The  learned  counsel  fbr  defendants  review 
In  their  bri^  the  several  decisions  of  this 
court  In  which  that  doctrine  has  been  an- 


nounced, and  say  that  the  annonnoonait  was 
nnnecessazy  tat  the  decision  of  the  caaea.  and 
was  therefcve  obiter  dlctuuL  But  that  doc> 
trine  Is  w^  settled  In  jurlspmdrace^  and 
would  have  to  be  applied  here  as  good  law 
even  if  it  had  not  been  hraetofore  declared 
by  this  court  to  be  such. 

It]  Again,  counsel  say  Oiat  ttils  doctrine 
is  based  on  estoppel,  and  estoppel  was  not 
pleaded  by  pUdntUC  It  did  not  need  to  be. 
Keyst<me  titt  Ins.  Co.  t.  Von  Sdilemmer, 
122  La.  280,  47  Sooth.  606. 

'[I]  Another  ground  is  tliat  the  spedflca- 
tlons  call  tax  a  kind  of  concrete  for  the  foun- 
dation under  tbe  roadbed  ot  the  street  rail- 
way coating  at  least  80  cents  per  yard  more 
than  that  under  the  rest  of  the  street,  and 
that  this  extra  expense  diouM  have  been 
charged  to  the  railway  conipany  and  not  to 
the  general  cost  of  the  pavement 

It  seems  that  tills  better  quality  of  con- 
crete was  thought  to  be  necessary  for  that 
part  of  the  street  in  view  of  the  heavier  traf- 
fic up<m  it. 

We  can  aee  no  reason  why,  if  one  part  of  a 
street  need  to  be  more  solid  than  another,  tbe 
dty  council  should  not  have  authority  to 
adapt  tfa^  spedftcatlons  to  thla  need.  For 
illustratlmi.  If  the  greater  part  ot  the  heavy 
hauling  up<^  street  were  known  'to  fso 
one  way,  and  therefore  to  pass  over  a  par- 
ticular side  of  tiie  stre^  there  ought  not  to 
be  any  reasm  why  that  side  should  not  be 
made  stronger. 

[4]  Another  ground  sought  to  be  relied  od 
is  that,  the  railroad  having  diosen  to  niake 
its  roadbed  19%  feet  wide,  instead  of  16  feet 
as  heretofore,  its  pn^ortlon  of  the  cost  of 
the  paving  should  be  Increased  accordingly. 

This  ground  Is  not  nrged  In  the  pleadings, 
and  therefwe  cannot  be  considered. 

a,  I]  Counsel  say  tbat  the  pleadings  have 
been  enlarged  by  evldoice  received  without 
objection  showing  thld  Increased  width. 

But  evidence  received  without  objection 
enlarges  pleadings  only  whoi  it  would  not 
have  been  admissible  If  objected  to;  where- 
as the  evidence  thus  relied  on  as  having  en- 
larged the  pleadings,  which  is  the  evidence 
as  to  the  width  of  this  roadbed,  was  admis- 
sible in  support  of  the  claim  that  80  cents 
per  yard  of  the  cost  of  the  concrete  under 
this  roadbed  should  be  deducted  from  the 
general  cost  of  the  pavement  and  charged  to 
the  railroad  company  alone. 

Judgment  affirmed. 

089  La.)  " 
No.  21795. 
CARTER  V.  VBITH  et  aL 
(Supreme  Court  of  Louisiana.   April  24,  1916L 
Rehearing  Denied  May  22,  1910.) 

(SyUabiu  by  th«  Owrt) 

MABBIAOE  €=»54 — ^VaLIDITT— COLUTERAL  At. 
TACK. 

Marriage  between  persons  of  the  white  and 
colored  races  is  prohibited  in  this  state,  aa  a 
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matter  of  pablie  order  and  poller^  and  each 
a  contract  is  abaolutekr  noUt  reqmres  no  di< 
rect  action  to  set  it  aside,  and  may  be  attacked 
by  the  party  to  whom  it  Is  opposed  by  way  of 
exception  or  defense,  whenever  and  wherever  it 
is  set  up. 

[Ed.  Nota.—For  other  cases,  see  Marriage, 
Cent.  INc  H  9^-103,  106,  106,  106;  Dec.  Ug. 

0*141611,  J.,  dissenting. 

Appeal  from  Civil  District  Coort,  Parish 
of  Orleans ;  Porter  Parker,  Jadge. 

Action  by  Mrs.  Oeorgla  Carter  against 
Mrs.  Philip  Velth  and  others.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals. 
Judgment  annnlled,  apd  case  remanded. 

Florence  Loeber,  of  New  Orleans,  for  ap- 
pellant. Johnston  Armstnmg,  of  New 
Orleans,  for  appellee  Mrs.  Vdth.  Legler 
&  Qleason,  of  New  Orleans^  for  ai^Uee 
Mary  VlTlan  darter. 

Statement  of  the  Case. 

ItfONROE,  C.  J.  Plaintiff  brought  this 
suit  as  "Mistress  Georg^  Carter,"  and,  being 
called  on  to  declare  whether  she  was  mar- 
rled  or  unmarried,  declared  that  she  was 
unmarried.  On  the  trial  It  was  shown  that 
a  marriage  had  been  celebrated  between  her 
and  Charles  F.  MermeUion,  In  Covington,  La., 
on  July  16,  1912.  She  then  offered  evidence 
the  purpose  of  which  was  to  show  that, 
though  she  Is  a  white  woman,  Charles  F. 
MermeUion  Is  a  man  of  color. 

It  was  admitted: 

"That  at  the  time  the  marriage  ceremony  was 
performed  by  the  minister  under  a  licenee  de- 
claring both  parties  to  be  white  persooB,  and 
also  that  the  marriage  at  that  nme  was  In 
good  faith,  without  knowledge  of  the  defect 
subsequently  discovered." 

Defendants  objected  that  the  marriage 
could  not  be  attacked  collaterally.  The  trial 
court  sustained  the  objection,  and  dismissed 
the  suit  "for  want  of  avthorlty  in  the  plain- 
tiff to  stand  tn  Judgment"  Plalntift  has 
appealed. 

Opinion. 

The  ruling  amplalned  of  was  erroneona. 
Our  law  declares  ttist: 

"Alarriage  between  white  persona  and  persons 
of  color  is  prohibited,  and  the  celebration  of  all 
such  marriages  Is  forbidden  and  such  celebra- 
tion carries  with  it  no  effect  and  Is  null  and 
void."   Act  64  of  1894. 

ClvU  Code  1825,  art  95,  contained  a  slm- 
liar  prohibition  in  which  the  word  "nullity" 
was  used,  bnt  which  did  not  contain  the 
words  "and  such  celebration  carries  with  It 
no  effect  and  Is  null  and  void."  This  court 
nevertheless,  in  a  case  quite  similar  to  this, 
•aid: 

"The  prohibition  contained  in  this  article  is 
one  eminently  affecting  the  public  order.  Hence 
the  nu&Ity  declared  by  the  same  in  absolute, 
and  cannot  be  cured  by  ratification.  The  law  is 
of  that  rigorous  nature  that  it  will  not  permit 
a  marriage  to  exist  between  persons  of  two  dif- 
ferent races  tor  a  mnnent.  No  suit  fs  needed 
to  declare  tiie  nulUty  <it  sndi  an  union.  Either 
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party  may  disregard  It,  and  neither  can  pre- 
tend to  derive  from  It  any  of  the  conaequences 
of  a  lawful  marriage.  Hence  the  defendant 
was  at  liberty  to  show  the  abstdute  nullity  of 
the  pretended  marriage  whenever  it  was  oppos- 
ed to  her,  without  the  necessity  of  having  pre- 
viously brought  an  action  to  aunul  that  wnich 
our  law  declarea  can  have  no  existence."  Suc- 
cession of  Minvielle,  15  I-a.  Ann.  342. 

In  Summerlln  v.  livlngston,  16  La.  Ann. 
519,  there  was  involved  mainly  the  settle- 
ment of  the  community  which  had  existed 
between  Aaron  Livingston  and  his  deceased 
wife.  The  court  said: 

"At  the  threshold  of  the  investigation  *  *  * 
our  attention  is  arrested  by  two  bills  of  excep- 
tion taken  by  the  counsel  for  the  defendant  Liv- 
ingaton.  Both  of  these  relate  to  a  ruling  of 
the  district  judge  with  regard  to  the  right  of 
the  surviving  spouse  to  assail  the  vaFidity  of 
his  marriage  to  the  deceaaed.  Application  was 
made  on  the  defendant's  behalf  to  amend  tJir 
original  answer.  In  order  to  enable  him  to 

*  *  *  prove  that  at  the  time  of  his  marriage 
with  the  deceased  the  latter  wss  a  married  wo- 
man, and  bad  on  that  occasion  been  guilty 

*  •  •  of  bigamy." 

The  oonrt  held  that  the  amendment  should 
have  been  allowed,  even  although  tba  de- 
fendant knew  of  her  previous  marriage  at 
the  time  of  his  marriage  to  bis  deceased  wife 
(whldt  was  not  shown  to  have  beesa  the  case), 
saying  (Inter  alia) : 

"  'Persons  legally  married  are  until  a  dissolu- 
tion of  the  marriage  incapable  (tf  contracting  an- 
other, under  the  penalties  established  by  thp 
laws  of  this  sUte.'  •  •  •  The  nuDity  of 
such  a  contract  is  abscdote;  as  it  contravenes 
the  pc^y  of  die  law,  and,  besides,  subjects  the 
guilty  party  to  a  criminal  prosecution.  Such 
nullities  are  not  even  susceptible  of  confirma- 
tion or  ratification,  whether  express  or  implied. 

*  *  *  Nor  ia  it  necessary  that  a  direct  action 
be  instituted  for  the  purpose  of  setting  aside 
the  contract;  its  nullity  may  be  demanded  by 
way  of  exception  or  defense.  •  •  •  No 
doubt,  the  parties  entered  into  the  bonds  of 
matrimony;  but,  if  one  of  them  was  at  the 
time  incapacitated  by  a  previous  marriage,  the 
second  contract,  although  clothed  with  the 
forma  of  law,  was  radically  nnll  and  void.  It 
is  true  that  such  a  contract  may  produce  civil 
effects;  but  thia  takes  place  by  special  provi- 
sion of  law,  and  only  in  favw  of  the  party  who 
acted  in  good  faith,  and  in  favor  of  the  cUldren 
bom  of  the  marriage.   *   *  • 

"But  evra  tb^  the  contract  itself  has  tn  oth- 
er reqtects  no  vitality;  and  In  legal  parlaneo 
the  parties  have  never  been  married." 

See,  also,  McCaffrey  t.  Benson,  38  La.  Ann. 
198 ;  Dupre  T.  Ex'r  of  Bonlard.  10  La.  Ann. 
411;  Succession  of  Gablsso,  119  La.  704.  44 
South.  438,  U  L.  B.  A.  (N.  S.)  1082, 121  Am. 
St  R^.  620,  12  Ann.  Cas.  674. 

The  case  entitled  "Succession  of  Francois 
Lacrolx,  on  Quutlon  of  H^rshlp,"  No.  6367 
of  the  docket  of  this  court  (not  reported), 
has  no  immediate  bearing  upon  the  Issues 
here  presented;  the  question  there  considered 
being  whether  the  child  of  a  void  marriage 
could  take  by  inheritance  from  the  father 
when  the  mother  contracted  the  marriage  In 
ignorance  of  the  Impediment 

It  is  therefore  ordered  that  the  Judgment 
ai^>ealed  from  be  annulled,  and  the  case  re- 
manded to  the  trial  court,  to  be  there  pro- 
ceeded with  according  to  law  and  to  the  view 
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bexsliialMTe  ezpTeased;  defradant  to  paj  tba 
cmts  of  the  appeal,  and  tboae  of  the  dlrtrlct 
oonrt  to  await  tbe  Jodgmmt  on  tbe  merita. 

O'NIELL,  J.  (dlsaentliig).  Hie  majority 
(q^inlon  and  decree  rendered  in  tSils  case  la 
in  direct  conflict  with  the  doctrine  of  the 
majority  opinion  and  decree  mdered  in  the 
oaee  of  State  Donsl,  188  La.  82S.  63 
South.  405,  and  la  not  supported  by  the  doc- 
trine of  any  of  the  casea  cited,  tIl:  8ne- 
cesslon  of  HlnvleUe.  IS  La.  Ann.  342;  Sam- 
merlin  t.  LiTlngsttoi,  16  La.  Ann.  fiaO;  Mc- 
Caffrey  r.  Benson,  38  La.  Ann.  198;  Dupre 
r.  Gxecntor  of  Boulnrd,  10  La.  Ann.  411; 
8uccessi<m  of  Oabisso,  119  La.  704,  44  South. 
438,  11  L.  B.  A.  (N.  S.)  1082. 121  Am.  St  Bep. 
529, 12  Ann.  Cas.  G74. 

In  the  case  of  State  Donzl,  tbe  defend- 
ant was  proaecnted  for  deserting  and  n^- 
lectlng  to  support  the  prosecutrix,  who  claim- 
ed to  be  bla  wifb  The  statute  under  wbl<di 
he  was  prosecuted  (Act  No.  34  of  1902.  p.  42) 
denounced  aa  a  crime  a  man's  deserting  bis 
wife  or  minor  dilldren  in  destitute  or  ne- 
cessitous drcumstances,  or  wUlfnlly  neglect- 
ing to  provide  for  their  snivort  without  just 
cause.  TbB  defendant  offered  to  prove  as  a 
"just  cause"  for  Ms  not  supporting  tbe  iffos- 
ecutriz  that  she  was  not  his  wife,  that  she 
was  married  to  another  man  when  ahe  and 
the  defendant  went  throng  the  ceremony  of 
the  marriage  on  which  the  prosecution  waa 
based,  and  that  the  alleged  marriage  was 
therefore  nulL  He  also  offered  in  evidence 
the  record  of  a  suit  which  he  had  filed 
agahist  the  prosecutrix  In  the  civil  district 
court  to  have  the  bigamous  marriage  decreed 
null.  The  evidence  was  excluded  by  the 
criminal  district  court  on  the  ground  that 
the  defendant  oould  not  show  the  nnUlty  of 
bis  marriage  in  a  collateral  proceedhig.  The 
defoidant  ajoUed  to  this  court  for  writs  ot 
certiorari  and  proUUtion  directed  to  the 
criminal  district  judge  and  tbe  district  at- 
torney. The  writs  were  denied  and  the  rul- 
ing of  the  trial  judge  was  alttrmed  on  the 
ground  that  the  marriage  had  not  been  Judi- 
cially decreed  null,  and  that  the  only  evi- 
dence of  the  nullity  of  the  marriage  that 
would  be  admissible  as  a  defense  In  the  crim- 
inal prosecution  would  be  a  decree  of  nuUity 
rendered  by  a  court  of  competent  jurlsdic- 
tton.  The  syllabus  of  the  decision,  in  har- 
mony with  Its  text.  La  as  follows: 

"In  a  suit  against  the  husbajid  for  wife  de- 
sertion under  Act  No.  34  of  1902,  p.  42,  it  is 
incompetent  for  the  accused  to  offer  evidence 
going  to  show  tbe  nullity  of  the  marriaKe  be- 
tween him  and  his  wife,  except  by  the  offer  of 
the  record  and  the  final  judgment  of  a  court  of 
competoit  Jurlsdietloa  decreeing  said  marriage 
to  be  null." 

The  provision  ot  article  IS  of  the  OlvU 
Code  that  whatever  Is  dmie  In  contravention 
of  a  proldbltory  law  Is  void,  although  the 
•nullity  be  not  formally  directed,  does  not 
mean  that  tither  party  to  a  contract  appax^ 
ently  valid  can  arrogate  to  Unudf  ot  hereof 


the  province  pronouncing  Its  nnlUty  on 
his  or  her  prtnte  knowledse  of  an  wtrnne- 
ons  fact  nmdalng  It  nulL 

In  endi  of  tiie  cases  cited  In  tbe  majotity 
iqilnlon  tai  Oils  case,  Succession  of  MInvleUcw 
SnmmerUn  v.  Uvlngstmi,  McCaffrey  v.  Ben- 
son, Dupre  V.  Executor  of  Boulard,  and  Suc>- 
ceaelon  of  GaUsso,  the  proper  parties  woe 
before  the  coart;  ud,  by  proper  all^jattona, 
the  nullity  of  tbe  marriage  in  each  case  wu 
urged  as  a  ^fenae  to  tbe  suit  on  the  null 
amtract  AU  of  tliese  dedans  tbo^ore 
rest  upon  a  doctrine  embodied  in  our  Code  ai 
Practice  (article  20).  via.: 

"He  who  has  a  right  of  action  to  claim  what 
is  due  to  him  has  a  rigfat  yet  more  evident  to 
use  tbe  same  cause  of  action  as  an  exception, 
in  order  to  preserve  his  rights." 

He  who  has  a  right  of  action  to  have  a 
contract  decreed  null  has  a  more  evident 
right  to  rely  upon  the  nullity  as  a  defease  to 
a  suit  on  the  null  contract. 

The  suit  in  the  Succession  of  IfflnvleUe 
was  «ititled  R,  Domec  v.  L.  Barjac,  Execu- 
tor, and  Cora  Lalande,  f.  w.  c   The  defend- 
ant Cora  Lalande,  f.  w.  c..  had  a  Judgment 
against  the  succession  of  M.  Uiavielle  for  a 
sum  of  money.  B,  Domec  proceeded  by  role 
agatnrt  L.  Barjae,  executor  of  the  soocessiaii 
of  Mlnvlelle,  to  collect  the  money,  alleging 
that  be  was  the  husband  of  Cora  lialande 
and  was  entitled  to  receive  the  money,  aa 
the  head  and  master  of  the  community.  The 
executor  answered,  saying  that  he  was  only 
a  stakeholder,  and  that  Cora  Lalande  should 
be  made  a  party  defendant  In  the  suit.  She 
was  dted  to  defnid  the  suit,  and  in  her  an- 
swer she  alleged  that  the  plaintiff,  B.  Domec; 
was  a  wlilte  man,  and  that  she  was  a  molat- 
tress,  and  that  tbe  alleged  marriage  was 
therefore  null  and  did  not  produce  a  oom- 
mnnlty  of  acquets  and  gains.   Hie  idalntlff 
had  caused  to  be  published  In  a  newqiaper 
called  the  Bee  a  declaration  that  Con  la- 
lande was  a  colored  woman,  that  the  mar^ 
riage  was  therefore  null,  and  that  She  had 
no  right  to  bear  the  name  Madame  Dwnec 
Hence  there  was  no  dispute  of  ttie  Act  tbat 
caused  tbe  nulUty  of  the  marriage.  The 
plaintiff  relied  upon  tbe  preposition  tbat  the 
other  tiarty  to  the  c<m^ct  Of  marriage  could 
not  assert  its  nulUty  aa  a  defense  to  his  salt 
on  the  contract. 

Chief  Justice  Merrick,  for  the  court,  ap- 
plied tbe  doctrine  of  artlde  20  of  the  0>de 
of  Practice,  saying: 

"The  defendant  was  at  liberty  to  show  tim 
absolute  nullity  of  the  pretaided  marriage  vhm- 
erer  it  was  opposed  to  her,  without  tbe  oecesa- 
ty  of  baring  previoushr  brought  an  action  to  aa- 
nul  tbat  which  our  mw  declarea  can  bive  no 
existence." 

But  that  was  fhr  from  saying  that  tSfber 
party  to  the  ctmtract  was  at  liberty  to  show 
its  absolute  nullity,  as  plaintiff  In  a  salt  hav- 
ing no  rdatlon  whatever  to  tibe  questtoD  of 
validity  or  invalidity  oi  tbe  marriage. 

In  the  next  case  cited.  Mary  SoaunoUn 
et  aL  V.  A.  Uvlngston  «t  aL,  IS  La.  Ana 
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After  the  uoarriage  had  been  dlesolTed  by  the 
death  of  the  wife,  her  h^  sued  the  sur- 
TlTlnK  husband  for  a  settlement  of  the  com- 
munity. It  was  h^d  that  he  had  the  right, 
after  baTli^ic  anawwed  the  suit,  to  amend  his 
pleadings  to  allege  and  prove  that  the  de- 
ceased spouse  was  married  to  another  man 
when  he  and  she  went  through  the  ceremony 
of  the  marriage  on  which  the  suit  was  found- 
ed, and  that  the  marriage  was  therefore 
null  from  the  beginning,  and  that  there  had 
been  no  community  of  acquets  and  gains.  Aa 
an  estoppel  fo  that  defmse  the  plaintiffs  In- 
voked the  maxim,  "allegaus  suam  turpltudl- 
nem  non  est  audlenduB."  On  these  issues 
Mr.  Justice  Vooibles,  for  the  court,  said: 

"Such  QuIlitieB  are  not  even  susceptible  of 
coofinnati(m  or  ratification,  whetho:  express  or 
impUed.  *  •  *  Nor  ia  it  Deceasary  that  a  <&• 
roct  action  be  inetituted  for  the  purpose  of  set- 
ting aside  the  contract  lU  nuttitv  may  be  d9> 
manded  hy  way  of  ewception  or  atfentB.  See 
the  case  of  Domec  v.  Bariac  and  lialande,  15 
La.  Ann.  842.  It  Is  tme  that,  if  the  defendant 
was  at  the  time  aware  of  the  condition  of  tho 
deceased,  and  of  her  incapacity  to  enter  into 
the  bonds  of  matrimony,  his  course  in  marrylBg 
her  was  highly  immoral  and  reprehoisiUe.  The 
record  does  not  pve  any  information  on  this 
■ubject;  but  at  all  eveota,  although  the  party 
oomd  not  avail  himself  of  hia  ovm  turpitude  aa 
a  hoiia  for  a  demandf  y«t  he  i»  not  ettopped 
soften  he  rmorU  to  U  for  ptirpoMt  of  defMMS.** 

I  have  underscored  the  expressions  show- 
ing the  true  doctrine  on  which  the  decision 
rests ;  that  Is,  that  the  nullity  of  a  marriage 
may  be  resorted  to  a«  a  defense  to  a  salt  de> 
pending  upon  the  validity  of  the  contract, 
although  It  could  not  be  tised  by  either  par- 
ty to  the  contract  for  purposes  of  offense,  or 
as  a  means  of  attack,  except  In  a  direct  ac- 
tion against  the  other  party  to  the  contract 
to  hare  it  decreed  null. 

Both  of  the  decisions  cited  above  were 
referred  to  approvingly  in  McCaffrey  v.  Ben- 
son, 38  La.  Ann.  198;  but  in  that  case  also 
the  nullity  of  the  marriage  was  set  up  by 
one.  of  the  spouses  at  a  defense  to  a  suit  by 
the  other  spouse  on  the  null  contract 

In  the  next  case  dted,  J.  P.  M.  Dupre  v. 
Executor  of  Succession  of  Marie  Elizabeth 
Boulard  et  al.,  10  La.  Ann.  411,  the  right  of 
the  defendants  to  set  up  the  nullity  of  the 
marriage  as  a  defense  to  the  suit  on  the  null 
contract  was  not  questioned.  The  printed 
report  of  the  decision  does  not  disclose  the 
nature  of  the  proceedings;  but  the  original 
record  No.  3743  In  the  archives  of  this  court 
shows  that  Jean  Pierre  Michel  Dupre,  a  white 
man,  sued  the  heirs  of  the  deceased  colored 
woman,  Marie  Elizabeth  Boulard,  and  the 
executor  of  her  succession,  on  what  purport- 
ed to  be  a  marriage  contract  executed  In  Par^ 
Is,  France.  In  defense  of  the  suit  the  execu- 
tor and  heirs  set  up  the  nullity  of  the  mar- 
riage, and  their  right  to  allege  and  prove  the 
nullity  was  not  questioned,  as  far  as  the  rec- 
<vd  discloses. 

In  the  next  and  last  case  cited,  Succession 
of  Gablsso,  119  La.  704,  44  South.  438,  U  Ix 
K.  A.  <N.  S.)  1082,  121  Am.  St  Kep.  529,  12 
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Ann.  Oas.  674,  the  nullity  of  the  marriage 
was  set  up  by  the  heirs  of  the  deceased 
spouse,  as  a  defense  to  the  suit  by  the  sur- 
viving spouse  on  the  null  contract  All  par- 
ties at  Interest  were  parties  to  the  suit.  The 
plaintiff,  Mrs.  Louise  Cuevas,  on  behalf  of 
her  two  minor  children,  brongbt  suit  against 
the  six  brothers  and  sisters,  heirs  at  law,  of 
Louis  Frlgerio,  predeceased  son  of  Mrs.  Cath- 
erine Gablsso  Frlgerio,  alleging  that  she  (the 
plaintiff)  was  the  widow  of  Louis  Frlgerio, 
and  that  their  children  were  entitled  to  one- 
seventh  of  the  estate  of  their  grandmother, 
lay  repiesentalion  of  their  father.  The  de- 
fendants alleged  In  their  answer,  and  proved 
on  the  trial,  that  the  allied  marriage  on 
which  the  suit  was  founded  was  absolutely 
null,  for  two  reasona:  First,  because  the 
plaintiff  was  a  colored  woman  and  the  al- 
leged huBband  was  a  wUte  man;  and,  sec* 
ond,  because  abe  had  been  condemned  as  the 
accomplice  in  adultery  in  a  Judgment  of  di- 
vorce rendered  against  Louis  Frlgerio  in  fa- 
vor of  Bmma  Rochat,  to  whom  Louis  Frlgerio 
was  married  before  he  commenced  cohabiting 
with  Louise  Cneras.  The  right  of  the  de- 
fendants to  aasert  the  nullity  ct  the  alleged 
marriage  as  a  defense  to  the  suit  founded  up- 
on it  does  not  appear  to  have  been  question- 
ed by  the  counsel  for  the  plaintiff. 

The  dissenting  opinion  In  the  case  first  dt- 
ed above,  State  v.  Donzl,  Is  also  supported  by 
the  doctrine  that  although  the  nullity  of  a 
contract  of  marrla^  prima  fade  valid  cannot 
be.  Invoked  by  either  spouse  for  purposes  of 
offense  or  attack  exc^t  in  a  direct  action 
of  nullity  against  the  other  spouse,  the  nullity 
may  be  resorted  to  in  Aefeme  of  an  action 
depending  upon  the  validity  of  the  contract 
The  majority  opinion  In  Donzl's  Case,  how- 
ever, cannot  possibly  be  recondled  with  the 
doctrine  expressed  in  the  majority  opinion 
In  the  present  case.  In  Donzl's  Case  the 
court  would  not  permit  the  defendant  to  show 
the  nullity  of  his  marriage  in  defense  of  a 
prosecution  depending  absolutely  upon  the  va- 
lidity of  the  marriage.  I  do  not  concur  In 
that  opinion.  In  the  present  case  one  of 
the  spouses  Is  permitted  to  show  the  nul- 
lity of  her  marriage,  as  plaintiff  In  a  suit, 
in  which  the  question  of  validity  or  Inva- 
lidity of  her  marriage  was  not  a  necessary 
Issue;  and  she  is  permitted  to  present  this 
collateral  question  for  adjudication  on  'the 
allegation  merely  that  she  Is  a  single  wo- 
man, without  alleging  that  there  was  a 
null  marriage,  or  the  cause  of  nullity,  and 
without  making  the  other  party  to  the  con- 
tract a  party  to  the  suit. 

In  the  case  of  Virginia  Knaps  v.  Auguste 
Graugnard,  10  "Rob.  22,  the  defendant  had 
obtained  a  divorce  from  the  plaintiff  in  a  for- 
mer suit  on  account  of  her  adultery  with  one 
Henry  Knnps,  whom  she  afterwards  married 
In  Mississippi.  Thereafter  she  sued  her  for- 
mer husband,  without  the  authorization  of 
her  second  husband,  to  recover  the  money 
whldk  she  had  brought  into  the  first  mar* 
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riage.  The  defendant  excepted  to  the  suit 
that  8be  was  not  authorized  to  prosecute  It  or 
to  stand  in  Judgment.  On  the  trial  of  the 
exception  the  defendant,  exceptor,  introduced 
In  evidence  the  record  of  the  marriage  of  the 
plalntlfl  to  Henry  Knaps.  The  plaintiff  then 
offered  In  evidence  the  Judgment  of  divorce 
rendered  against  her  In  favor  of  Anguste 
Graudnard,  uaming  H^ry  Knaps  as  the  co- 
respondent, in  order  to'  show  that  her  subse- 
quent marriage  was  absolutely  null,  because 
it  violated  a  prohibitory  law  (now  section 
1197  R.  S.;  article  161,  B.  a  0.)  declaring 
that  In  case  of  divorce  on  account  of  adultery 
the  guilty  party  can  never  a>ntract  matri- 
mony with  his  or  her  accomplice  in  adultery, 
under  the  penalty  of  being  considered  and 
prosecuted  as  guUty  of  the  crime  of  bigamy, 
and  under  penalty  of  nullity  of  the  new  mar^ 
rlage.  The  defendants  objection  to  the  tes- 
timony was  orermled  by  the  district  Judge, 
and  the  evldoice  was  admitted.  On  app^ 
ttie  nillng  was  rereraed,  the  defendant's  ex- 
ception was  maintained,  and  the  plalntUTs 
suit  was  dismissed  because  she  was  not  au- 
thorized to  prosecute  the  suit  or  stand  in 
Judgment  That  decision  Is  indeed  an  exact 
precedent  for  the  ruling  of  the  trial  Judge  in 
the  present  case. 

In  the  case  before  us  It  was  admitted  that 
the  plaintiff  was  married  to  Charles  F.  Her- 
mlllion  by  a  minister  of  the  gospai,  under  a 
license  declaring  that  both  partial  were  of 
the  white  race,  and  it  is  admitted  that  both 
parties  were  in  good  faith.  The  ceremony  was 
performed  hy  an  Eplscc^al  cle^yman  at  the 
reridence  of  the  bride's  mother  in  Covington, 
La.  There  are  two  children  issue  of  that 
marriage. 

I  cannot  reconcile  my  mind  to  a  doctrine 
that  will  permit  the  wife,  as  plaintiff  In  this 
suit,  to  wbich  her  husband  Is  not  a  party, 
to  disregard  her  marriage,  merely  because  she 
believes  that  her  husband  has  n(«ro  blood 
in  his  veins,  and  have  the  court  Judicially  de- 
clare that  her  marriage  la  null,  that  the  man 
whom  she  has  solemnly  acknowledged  to  be 
her  husband  has  been  only  her  colored  para- 
mour, and  that  their  children  are  lUeglthnate 
colored  children. 

What  may  be  the  result  If  the  court  should 
conclude  from  the  evidence  In  this  case  that 
the,  plaintiff's  husband  has  an  appreciable 
mixture  of  negro  blood  in  his  veins  and 
should  declare  the  marriage  null?  Would  the 
question,  so  Important  to  him  and  his  chlU 
dren,  be  res  Judicata  In  an  action  hereafter 
by  the  wife  against  her  husband,  or  vice 
versa,  to  have  the  marriage  Judicially  decreed 
null?  If  not,  and  if  the  court  should  here- 
after find  that  the  husband  Is  a  white  man 
and  that  the  marriage  Is  valid,  what  will  be 
the  effect  on  the  Judgment  in  the  present 
suit?  A  Judgment  rendered  against  a  married 
woman  not  authorized  to  stand  In  Judgment, 
like  a  judgment  rendered  without  dtatlon,  is 
as  null  and  void  as  Is  a  marriage  between  a 


white  woman  and  a  man  of  color.  Mclonls  v. 
WIngate,  138  La.  682.  70  South.  611.  There- 
fore, If  a  judgment  declaring  the  marriage 
null,  or  assuming  It  to  be  null,  will  not  be 
final  and  conclusive  on  that  collateral  que*- 
tion  In  this  case,  nether  will  the  judgment  on 
the  main  issue  be  final  or  condusive. 

My  understanding  of  tibe  law  that  a  mar- 
riage between  a  white  perscm  and  a  pmon 
of  color  is  absolutely  null  Is  that,  when  the 
fact  is  l^lly  established  that  one  of  the 
contracting  parties  Is  of  the  white  race  and 
that  the  other  Is  of  the  colored  race,  the 
contract  is  not  merely  voidable,  but  void, 
and  that  a  jndldial  decree  <tf  nullity  will  not 
merely  annul  the  marriage,  but  will  declare 
that  it  was  null  from  the  begtonlng.  But 
the  .word  "absolute,"  in  that  sense,  does  not 
mean  without  proof.  The  distinction  be- 
tween void  contracts  and  voidable  contracts, 
as  absolute  nullities  and  relative  nullities.  In 
the  Spanish  law,  was  made  between  those  af- 
fecting the  public,  whidi  were  forbidden  by 
statute,  and  those  affecting  only  the  partly 
to  them.  In  that  sense  a  marriage  that  Is 
forbidden  by  statute  Is  an  absolute  nullity, 
because  It  is  a  matter  In  which  society  has 
an  Interest 

The  majority  opinion  and  decree  rendered 
in  this  case,  In  effect,  treats  the  suppowd  ab* 
solute  nullity  of  the  marriage  as  a  nullity 
SEO^arent  on  the  face  of  the  instrument  relied 
upon  to  prove  the  contract  Corpus  Juris, 
vol.  1,  p.  360,  Informs  us  that,  although  the 
word  "absolute"  has  been  given  that  meaning 
In  a  number  of  cases  cited,  it  does  not  neces- 
sarily mean  "independent  of  anything  ex- 
traneous." In  fact,  it  has  no  fixed  or  def- 
inite meaning.  The  author  cites  a  long  list 
of  decisions  showing  that  the  word  "abso- 
lute" generally  means  complete,  perfect,  po«- 
ttive,  unconditional,  etc.,  but  has  been  given 
such  various  and  Indefinite  meanings  that 
resort  must  always  be  had  to  the  context  of 
the  sentence  and  Its  subject  to  ascertain  the 
exact  meaning  of  the  word.  Qyc.  vol.  40,  p. 
214,  defines  the  word  "void"  as  absolutely 
null ;  .without  legal  efficacy ;  Ineffectual  to 
bind  parties  or  to  convey  or  support  a  right ; 
that  which  Is  Incapable  of  enforcement  and 
cannot  be  ratified  or  confirmed;  of  no  legal 
force;  of  no  effect  whatever;  null  and  In- 
capable of  confirmation  or  ratification.  The 
author  then  defines  the  word  "voidable"  as 
capable  of  being  avoided  or  confirmed,  and 
adds  tiiat  the  words  "void"  and  '*voldable" 
have  been  used  with  so  little  discrimination 
or  precision  that  much  confusion  has  result- 
ed. But  the  author  does  not  define  the  word 
"void"  or  the  term  "abs<dately  nail**  as  nun 
on  ita  face. 

That  a  marriage  between  a  white  person 
and  a  person  of  color  Is  an  absolute  nullity 
does  not  mean  that  the  fact  that  gives  rise 
to  the  nullity — the  difference  In  the  race  of 
the  contracting  parties — need  not  be  proven, 
or  that  the  parties  to  the  contract  are  not 
entitled  to  be  heard  on  that  qnestl(ni  of  fact. 


Digitized  by  Google 


HILI£  T.  CITY  OP  NEW  OKLEANS 


797 


The  presnmptlon  la  that  the  plalntifTs 
marriage  Is  valid,  although  It  was  said  In 
the  case  of  Sam  Lee  and  Wife  t.  N.  O.  G.  N. 
Railroad  Co.,  125  I*.  240,  51  South.  184: 
"On  the  question  of  race  there  is  no  legal  pre- 
sumption either  way."  In  that  case  the  plain- 
tiffs sued  for  damages  because  their  children 
were  compelled  by  the  conductor  In  charge 
of  the  defendant's  train  to  ride  In  the  car  as- 
BlgDed  to  colored  people.  The  parents  were 
both  regarded  as  white  persons;  and  the 
only  question  In  the  case  was  whether  the 
children  had  Inherited  an  appreciable  admix- 
ture of  negro  blood  from  their  maternal  an- 
cestry. Tills  court  adopted  as  the  definition 
of  a  penon  of  color  one  .who  has  an  apprecia- 
ble mixture  of  negro  blood,  and  held  that  the 
burden  was  on  the  plaintiffs  to  prove  the  al- 
legation that  tlielr  children  were  of  the  white 
race.  It  appears  that  there  was  a  conflict 
In  the  testimony  of  tb<»e  who  remembered 
the  maternal  grandfiitber  as  to  whether  be 
was  a  white  man  or  had  had  an  appreciaJile 
mlxtnie  of  negro  blood  in  him.  The  Jury 
codM  not  agree ;  and  the  tilal  Judge  decided 
that  the  deceased  grandfother  had  had  an 
apprseta&le  trace  of  n^ro  blood  In  him.  ^le 
definition  of  a  perton  of  color  as  one  having 
an  appreciable  trace  of  negro  blood  was 
adopted  In  the  case  of  State  t.  Treadaway 
et  al..  126  La.  800,  62  South.  500,  189  Am.  St 
Bep.  ;514>  20  Ann.  Gas.  1297,  where,  after  an 
exhaustlTe  review  of  the  anthtnities.  it  was 
beld  that,  although  aU  negroes  are  colored 
people,  all  colored  pe<vle  are  not  negroes. 

The  admission  tiiat  Charles  F.  MermilUon 
vas  married  as  a  white  man  to  a  .white  wo- 
man, by  a  white  clergyman,  at  the  residence 
ot  the  bride's  white  parent^  Is  an  admissloa 
that  the  nullity  now  alleged  is  not  patent  on 
the  face  of  the  contract,  nor  <m  the  face  ot 
the  contracting  parties.  The  circumstances 
8u«geBt  a  serious  doubt  that  the  plaintiff's 
suspicion  or  btilef  that  her  husband  has  an 
appreciable  trace  of  negro  blood  In  him  can 
be  proven.  And  before  she  attempts  to  prove 
It,  to  have  the  prima  fade  valid  marriage 
declared  null,  she  shouU  bring  a  direct  action 
of  nnllity  against  the  other  party  to  the  con- 
tract 

.  I  respectfully  dissent  from  the  oi^on  and 
decree  rendered  in  this  casew 


(189  La.) 

No.  21043. 

HILLS  V.  CITY  OF  NEW  ORLEANS  et  al. 

(Supreme  Court  of  Louisiana.   April  24,  1916. 
Bebearlng  Denied  May  22, 1916.) 

(Svttabu9  iv  the  Court.) 

MXTNIOIPAI.   OOBPORA-nONS  &»816(2)— ToBTS 
— DKRCTS  IK  SmnCS— PUADZNO. 

In  an  action  against  a  municipal  corpora- 
tion and  abutting  property  owners  for  damages 
f(ff  personal  injuneB  sustained  by  plaintiff  by 
reason  of  stepping  into  a  hole  in  the  sidewalk, 


&om  which  a  brick  had  been  removed,  no  cause 
of  action  ia  disclosed  where  plaintiff  merely  al- 
leges that  the  injuries  were  caused  solely  by  the 
negligent  acts  and  omissiona  of  the  defendants, 
but  fails  to  allege  what  the  acts  consiated  of, 
and  the  petition  contaius  no  sumestion  as  to 
the  time  when,  or  the  person  by  whom,  the  brick 
was  removed. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporadona,  Cent  Dig.  {  1712 ;  Dec  Dig.  <S=> 
816(2).] 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans ;  George  H.  Thterd,'  Judge. 

Action  by  Mrs.  Kate  Stewart  HlUs  against 
the  City  of  New  Orleans  and  others.  From 
a  judgmrait  for  defoidants,  plaintiff  ai^>ails. 
Affirmed. 

Callan,  Blancand  &  Vlosca,  of  New  Or- 
leans, for  appellant  John  J,  B^Uey,  Asst. 
City  Atty.,  and  I.  D.  Moore,  City  At^.,  both 
of  New  Orleans,  for  appellees. 

Stat«nent  of  the  Case. 

HONUOUk  a  J.  Plaintiff  has  appealed 
from  a  Judgubutt  sustaining  an  exception  of 
no  cause  of  action  and  dismissing  her  suit, 
which  is  an  actlim  for  damages  sustained  by 
reasm  ot  the  f<^lowlng  drcumstanoes,  as  set 
forth  In  her  petition,  to  wit:  That  the  (dty 
of  New  Orleans  and  certain  other  defendimts, 
whrnn  she  names,  are  the  owners  of  the  prem- 
ises Na  926  Touro  stieet,  in  the  dty  of  New 
Orleans: 

"That  on  Jane  26,  1914,  about  6  o'clock,  p. 
m.,  petitioner  was  walking  on  Touro  street 
*  *  *  and  was  passing  in  front  of  the  prem- 
ises 926  Touro  street,  •  *  •  and.  as  she 
was  passing  in  front  of  the  premises  Touro 
street,  she  stepped  into  a  hole  in  the  sidewalk, 
from  which  a  brick  had  been  removed;  that 

fietitioner's  ankle  was  twisted  when  she  stepped 
n  said  hole,  and  that,  as  petitioner  is  a  very 
stout  woman,  she  lost  her  balance,  and,  in  strug- 
gling to  break  the  taU,  she  fell  to  the  sidewalk, 
injuring  her  left  arm,  left  side  and  hip,  and 
her  back;  that  the  hole  in  said  sidewalk  was 
unnotlceable  to  any  passer-by,  but  could  have 
been  discovered  by  defendants  if  they  had  exam- 
ined same  for  the  purpose  of  keeping  the  side- 
walk In  prosier  condition ;  that  the  said  in- 
juries to  petitioner  were  caused  solely  by  the 
negligent  acts  and  omissions  of  defendants  whose 
du^  It  was  to  keep  said  sidewalk  ta  proper  con- 
dition, and  were  in  no  way  contribute  to  by 
any  negligence  on  the  part  of  petitioner.** 

Opinion. 

There  Is  no  suggestion  In  the  petition  as  to 
the  time  when,  or  person  by  whom,  the  bilck 
was  removed,  and  non  constat  but  that  It  had 
been  used  as  ammunition,  in  a  street  shindy, 
within  10  minutes  preceding  the  accident. 
The  mere  fact  that  It  was  not  In  Its  place  at 
the  moment  of  the  accident  Is  therefore  in- 
sufficient to  charge  d^endants  with  the  re- 
sponsibility therefor.  True,  plaintiff  alleges 
that  her  injuries  were  attributable  solely  to 
defendant's  negligent  acts  and  omissions,  but 
that  Is  a  mere  conclusion  of  her  own.  She 
should  have  stated  what  the  acts  and  omls- 
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Biona  consisted  of,  and  the  court  would  then 
have  had  some  basis  upon  which  to  predicate 
an  opinion  as  to  whether  they  were  negligent 
or  not. 
Judgment  affirmed. 

(139  LaO 

No.  20751. 
REEMS  T.  CHAVIGNT. 
{Supreme  Court  of  Loulriaua.    May  9>  1016.) 

(Syllabus  hy  the  Court.) 
tllVmCTPAJ4     COBPOBATIONS     «=3705(10)  — 

Stbeets  ■—  Ubb  fob  Tbavbl  —  LiABiLrrr  fob 
Injuries.  .  .  .        ^  . 

Where  the  driver  of  a  vehicle  in  the  streets 
of  a  city  disreitards  all  the  rules  prescribed  for 
vehicular  traffic  and  is  grossly  nesligent  from 
the  standpoint  of  common  experience,  and  as 
the  result  of  such  negliftence  is  brought  into 
collision  with  another  vehicle,  he  is  not  enti- 
tled to  recover  from  the  owner  of  the  oth«  the 
damages  which  he  thereby  snstains. 

[Ed.  Note.— For  other  cases,  see  Muiddpal 
Corporations.  Cent  Dig.  H  1515.  1517;  Dec. 
Dig.  «=>705(10).] 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans;  B.  K.  Skinner,  Judge. 

Action  by  Augustus  L.  Reems  against  Dr. 
Charles  Chavigny.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.  Affirmed. 

W.  F.  Brewer  and  H.  W.  Robinson,  both 
of  New  Orleans,  for  appellant.  Caffery, 
Quintero  &  Brumby,  of  New  Orleans,  tor  ap- 
pellee. 

Statement  <tf  tlw  Caae. 

MONBOE,  O.  J.  Plaintiff  prosecutes  this 
appeal  from  a  Judgment  rejecting  his  claim 
for  damages  for  injuries  to  his  person  and 
property,  and  expenses,  allied  to  bare  been 
sustained  and  incurred  by  reason  of  a  colli- 
sion between  a  buggy  of  which  be  was  the 
owner  and  driver  and  an  automobile  opnat- 
ed  by  defendant. 

We  find  that  plaintiff  was  driving  his  bug^ 
gy  up  the  right  roadway  on  St.  Charles  ave- 
nue at  about  6:20  o'clock  p.  m.  on  Afay  11, 
1911,  and  that  It  was  bis  intention  to  tarn  off 
and  go  out  Cadiz  street  to  the  left  (towards 
the  river).  He  says  in  his  testimony  that  he 
had  stopped  stUI,  with  bis  buggy  standing 
on  the  right  side  of  the  roadway,  witbin  less 
than  a  foot  of  the  curb  of  the  banquette, 
waiting  for  two  automobiles  which  were  also 
going  up  St.  Charles  avenue  to  pass  him,  and 
that,  when  they  bad  passed  him  to  his  left, 
his  buggy  was  struck  by  defendant's  auto- 
mobile, which  followed  the  othor  two.  But 
his  testimony  is  entirely  at  variance  with 
that  of  all  the  other  testimony  In  the  case. 
Two  witnesses  as  to  the  occurrence  were  call- 
ed by  him,  and  they  both  testified  that  in 
going  up  St.  Charles  avenue  In  an  automobile 
they  passed  defendant's  machine,  and,  find- 
ing plaintiff's  buggy  moving  slowly  ahead  of 
them,  rather  nearer  to  the  left  than  to  tbe 
right  side  of  the  roadway,  they  sounded  their 
horn  repeatedly  in  order  to  Induce  the  driver 


to  afford  them  a  passage  to  his  left,  bat  that 
he  paid  no  attention  to  the  signals,  and  that 
they  finally  passed  upon  his  right,  tbe  wit- 
ness who  was  acting  as  chauffeur  making  a 
comment  to  his  brother  "about  some  people 
who  drive  all  over  the  street."  Defendant 
was  following  the  automobile  occupied  by 
plaintiff's  witnesses,  and  also  sounded  his 
horn  repeatedly,  but  plaintiff  says  that  he 
did  not  hear  it,  and  in  the  meanwhile  he  ap- 
pears to  have  driven  his  buggy  nearer  to  the 
middle  of  the  roadway,  creating  the  impres- 
sion upon  the  mind  of  a  witness  who  was  in 
the  machine  with  defendant  that  be  was 
going  "zigzag,"  and,  as  defendant  thought, 
affording  him  an  opportunity  to  pass  to  the 
left,  which  he  attempted  to  do. 

About  that  time,  however,  they  bad  nearly 
reached  the  corner  of  Cadiz  street,  and  de- 
fendant, without  giving  any  warning,  made 
a  turn  to  his  left,  in  order  to  go  out  that 
street,  as  a  result  of  which,  he  brought  his 
buggy  across  the  path  of  the  machine,  which 
was  already  practically  against  tbe  curb  on 
the  left  side  of  the  roadway,  and  hence  the 
collision,  in  which,  fortunately,  plaintiff  was 
not  much  Injured,  and  was  subjected  to  but 
little  expense ;  the  defendant  having  liberal- 
ly, as  It  appears  to  us.  paid  for  the  r^Mlring 
of  tbe  boggy. 

Opinion. 

The  city  ordinance  regulating  traffic  reads, 

in  part,  as  folloira: 

"Vehicles  overtaking  shall  keep  to  tbe  left  of 
the  overtaken  vehicle  in  passing. 

"Vehicles  moving  dowly  shall  keep  as  close  as 
poRsible  to  the  curb  on  the  right  allowing  more 
siviftly  moving  vehicles  free  passage  on  their 
left. 

"Drivers  of  vehicles,  before  taming,  stopping 
or  changing  their  course,  shall  make  sure  that 
such  movement  can  be  made  in  safety,  and  abaH 
extend  and  wave  the  right  hand  outnde  tbe  car- 
riage as  a  signal  to  persons  driving  vehicles  be- 
hind them  of  their  intention  to  make  such  turn- 
ing movement.   •   •  • 

"Vehicles  turning  to  the  left  into  another  street 
shall  pass  to  the  right  of,  and  beyond,  the  street 
intersection  before  turning.    •    •  • 

"Vehicles  going  on  a  main  thoroughfare  shall 
have  right  of  way  over  others  gtAng  w  intersect- 
ii«  streets." 

Plaintiff  observed  none  of  the  roles  thus 
laid  down,  and,  thoogb  there  had  beat  no 
sacb  rales,  appears  to  as  to  bare  beoi  gross- 
ly negligent  tram  tbe  standpdnt  of  common 
experience;  and,  as  tbe  accident  was  attri-- 
tmtable  to  tliat  negligence,  be  is  not  mtltled 
to  reeorer  bis  damages  from  dsCendant, 

Judgment  affirmed. 

(130  La.)  — — 
No.  20702. 
CABOL  V.  MONTELEONB. 
(Supreme  Court  of  Louisiana.  May  9, 19!l&) 

(BvtlahMt  by  th«  OourtJ 

INKEEBPBBS  «9»11(1.       — liOSS  OT  OOOM  — 

LlABILTTT. 

The  relatioQ  of  innkeeper  and  guest  termi- 
nates when  the  guest  pays  his  bill  and  learea 
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the  Inn ;  and,  whether  he  notifies  the  innkeeper 
that  be  is  leaving  his  trunlc,  to  be  sent  for  at 
KHne  fDtare  time,  or  fkil*  to  give  such  notice,  the 
innkeeper,  in  the  abaenoe  of  any  agreement  or 
expectation  with  regard  to  compensation  tor 
Btorage,  becomes  merely  a  gratnitons  bailee  of 
the  tnmh  and,  as  sach,  liable  for  loss  or  incon- 
venience respecting  It  only  when  occarioned  by 
his  frand  or  gross  negligence.  It  therefore,  a 
delay  occurs,  in  the  sul»eqnent  delirery  of  the 
trunk,  whicti  is  attribatable  at  least  as  much  to 
the  fault  of  the  guest  as  of  the  innkeeper,  the 
^est  is  not  entitled  to  damages  for  the  ioconTen- 
lence  resulting  therefrom. 

[Ed.  Note.— For  other  cases,  see  Innkeepers, 
Oent.  Dig.  Si  17,  18,  21.  23,  81,  82;  Dec.  Dig. 

«=»xia.  lO).] 

Appeal  from  CItH  District  Court,  Parish  of 
Orleans ;  George  H.  Theard,  Judge. 

Action  by  Alfred  N.  Carol  against  Anthony 
Honteleone.  Prom  a  Judgment  for  plaintiff, 
defendant  appeals.  Reversed,  and  suit  dis- 
missed. 

B.  Howard  McCaleb,  of  New  Orleans,  for 
Al^Uant.  Armand  Bomain,  of  New  Orleans, 
for  appellee. 

Statonent  of  the  Caae^ 

MONROB,  G.  J.  Plaintiff  dalmed  UfiOO, 
as  damages  alleged  to  have  been  sustained  by 
reaaoa  oC  the  fiiUnre  of  defoidant  to  deHvw 
his  tnrnk,  and  he  oUained  a  judgm^  for 
9100,  from  vhldb  det»idant*8  execnbCH-  haa 
appealed. 

Defmidant  kept  a  hotel,  and  plalntUF  stop- 
ped there  for  four  dftyi.  In  room  228,  and 
left  without  taking  his  trunk.  Be  says  that 
be  notified  sane  one  In  the  office  that  he 
would  send  for  It,  tat  the  clerks  deny  that 
he  did  BO^  and  he  made  no  attempt  to  Identify 
the  person  to  whcon  he  gave  the  notice.  In 
the  course  of  tiie  same  day,  be  sent  a  grocery- 
man,  with  a  wagon,  for  the  tmnk,  and  the 
man  found  a  negro  porter,  to  whmn  be  gave 
a  slip  of  paper  that  he  had  received  from 
plaintiff,  tlie  contrats  of  which  were  unknown 
to  him,  as  he  was  unable  to  read,  and  he 
says  that  the  porter  went  into  the  hotel,  and, 
returning,  ttrtd  him  to  get  the  name  of  the 
person  whose  trunk  be  was  seeking  and  the 
number  of  his  room,  wfaereupmi  he  went 
back  to  plaintiff  and  obtained  another  slip  of 
paper,  with  which  he  again  presented  him- 
self to  the  negro,  whom  he  followed  into  the 
office,  where,  after  some  conversation  be- 
tween the  porter  and  a  clerk,  he  was  told 
that  he  must  come  back  later.  By  that  tim^ 
however,  he  concluded  that  he  had  done  too 
much  for  SO  cents,  so  he  gave  the  paper  back 
to  plaintiff  and  abandoned  the  enterprise. 
Whether  he  had  ever  allowed  the  paper  to  go 
out  of  hiB  hands  does  not  am)ear,  nor  can  we 
be  certain  as  to  its  contents,  since  It  was  not 
preserved,  and  the  hotel  people  testify  that 
DO  other  paper  was  ever  presented  to  them 
except  one  to  which  we  will  refer  in  a  mo- 
ment. It  may  be  here  stated  that,  when 
plaintiff  vacated  room  228,  that  room  was  al- 
moflt  immediate  oocnpied  by  another  guest, 


and  that  plaintiff's  tmnk,  which  bora  no 
name,  was  removed  to  the  baggageroom  and 
marked  in  tflkalk,  with  the  number  228,  for 
identification.  A  few  days  after  the  grocery- 
man  had  ceased  his  endeavors,  plaintiff  put  . 
the  matter  of  his  tmnk  into  the  hands  of  a 
driver  In  the  onploy  of  the  Transfer  Com- 
pany, who  seems  to  have  called  at  the  hotel 
for  the  trunk,  wltb  a  tiidcet  or  paper  ot  some 
kind,  whidi  the  hotel  people  say  bad  nothing 
on  it  save  "Baggage  out  of  SSS,"  though  there 
is  some  conflict  In  the  testimony  upon  the 
subject  of  its  contents.  It  is  quite  certain, 
however,  that  it  contained  no  ordsir  tram  the 
plaintiff,  and  it  does  not  appear  that  the 
bearer  even  knew  the  plaintifrs  name*  and 
we  take  it  that  the  only  infOrmati(m  conv^- 
ed  to  the  hotel  pe<H>le  was  that  the  bearer 
wanted  a  trunk  from  room  228.  That  room 
was,  however,  then  occupied  by  plaintifTs 
successor,  w^o  had  not  paid  bis  bill,  and 
heace  the  baggage  in  his  room  waa  not  de- 
livered, and  a  second  YbAt  bf  the  transfer 
man  resulted  In  the  same  way.  Plaintiff  then 
concluded  to  take  the  mattw  in  hand  himself, 
and  he  went  to  tbe  hotOl,  and,  making  flim- 
sy known.  cA>tained  a  receipt,  showing  that 
he  bad  paid  his  blU,  and,  identifying  bis 
tmnk  in  the  baggageroom,  obtained  bis  tmnk. 
The  uncontradicted  testimony  of  the  diief 
clerk  In  regard  to  ttiat  feature  tbe  atbir 
reads  as  follows,  to  wit: 

"Q.  He  asked,  'Why  didn't  you  give  up  my 
trunk  ?'  I  said,  *I  had  no  otder.^  He  said,  'Too 
told  my  driver  I  had  not  paid  my  bill.'  I  said. 
'No ;  nobody  has  ever  asked  yet  for  your  trunk 
at  all ;  I  told  the  driver  that  called  for  a  trunk 
out  of  228  that  the  party  who  then  occupied  tbe 
room  had  uot  paid  his  billi  and  I  wouldn't  ^ve 
up  tbe  trunk.'  He  said,  'That's  all  right;  give 
me  a  duplicate  bill,  marked  paid.'  Q.  And  yon 
gave  him  an  order  on  the  head  porter?  A.  Told 
the  porter  to  deliver  the  tmnk.*' 

Opinion. 

Tbe  relation  of  Innkeeper  and  guest  which 
had  subsisted  between  plaintiff  and  defendant 
terminated  when  plaintiff  paid  his  bill  and 
left  the  Inn,  and,  whether  plaintiff  notified 
defendant  that  he  Intended  to  leave  his  tmnk 
or  failed  to  give  such  notice,  there  was  no 
agreranent  or  expectation  that  he  should  pay 
for  its  storage;  hence  defendant  became,  at 
most,  the  gratuitous  bailee  of  the  tmnk,  and, 
as  Buch,  liable  for  a  loss  respecting  it  only 
If  occasioned  by  his  fraud  or  gross  negli- 
gence. There  Is  no  suggestion  of  fraud  in  the 
matter,  and  the  evidence  fails  to  prove  gross 
negllg«ice,  since  it  falls  to  show  that  any 
signed  order  for  the  tmnk  waa  ever  pres^t- 
ed  on  behalf  of  plaintiff,  or  that  defendant, 
or  his  agents,  were  ever  made  to  understand 
that  It  was  plaintiff  who  was  demanding  It, 
until  he  himself  called  for  It,  when  it  was 
Immediately  delivered  to  him. 

It  is  therefore  ordered  that  the  Judgment 
appealed  from  be  set  aside,  and  that  plain- 
tiff's demand  be  rejected,  and  this  suit  dis- 
missed at  bis  cost  in  boOi  courts. 
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No.  20815. 
Pmi/IP  T.  QUBNQUI. 
(Supreme  Co  art  of  Louisitma.    April  24,  1916. 
BeheariojK  Denied  May  22,  l»ia.) 

(St/Uobu*  Iv  the  Oo«rt.J 

InBEZ.  AND  SUNDKB  «s»6&— AOTXONB— DaU- 
A0E8. 

Where  plaintiff,  in  a  snlt  tor  damages  for 
slander,  was  in  fault  in  bringing  on  the  sudden 
quarrel,  during  which  the  defendant  used  the 
language  charged,  fteld,  that  the  i^idutiff's  fault 
ihould  oe  considered  in  mitigation  of  damages. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  H  lOi  818;  De&  IMg. 
63.} 

App^l  from  CiTll  District  Court,  Parish 
of  Orleana;  T.  0.  W.  Ellis.  Judge. 

Action  by  Lonlse  Kmestioe  Philip  against 
Albert  QneDguI.  Judgment  for  plaintiff,  and 
defendant  appeals.  Modified  and  affirmed. 

Dart,  Kernan  &  Dart,  of  New  Orleans,  for 
appellant  Cullan,  Blancand  &  Tlosca,  of 
New  Orleans,  for  appellee. 

IiAND,  J.  FlaintifF,  a  young  woman  21 
years  of  age,  sued  the  defendant  for  $10,000 
damages  for  slander. 

'JAb  petition  charges  that  the  defendant, 
In  the  i}resence  of  a  large  crowd  of  persons, 
asserted  and  circulated  the  report  that  plain- 
tiff was  "no  good,"  that  she  stays  out  all 
night  with  men,  that  If  she  went  to  court  he 
would  prove  she  was  "crooked,"  and  that 
everybody  knew  what  he  meant  by  the  word 
"crooked." 

The  defendant,  after  filing  a  plea  of  res 
Judicata,  which  was  overruled,  filed  an  an- 
swer, denying  all  the  allegations  of  the  peti- 
tion charging  slander,  and,  further  answer- 
ing, averred  that,  on  the  day  referred  to  In 
the  petition,  plaintiff  abused  the  children  of 
the  defendant,  and  defendant's  family,  that 
defendant  remonstrated  with  the  plaintiff, 
and  she  continued  In  her  insults  and  abuse, 
and  that  plaintiff  solely  was  at  fault. 

The  case  was  tried  before  a  jury,  which  by 
a  vote  of  10  to  2  found  a  verdict  for  the 
plalntUf  In  the  sum  of  $1,600.  Judgment  was 
entered  puraoant  to  tlie  verdict,  and  the  de- 
fendant has  ai^pealed. 

Plaintiff,  ber  Biater,  and  her  mother  resid- 
ed in  South  Oenols  street  They  made  their 
UvlDg  by  peddling  peanuts,  aandwldies,  etc.. 
In  the  streets,  and  In  the  public  parks  of  the 
dty,  and  also  in  parks  used  for  the  purpose 
of  sport  and  recreation.  Their  bualness 
sometlmea  required  tiiem  to  work  at  night 

The  defendant,  an  Italian  butcher,  with 
his  wife  and  several  children,  also  resided 


In  South  Genols  street,  oi^oslte  the  house 
of  the  PhUip  family. 

On  July  SI,  1918,  about  6  p.  m.,  the  neigh- 
borhood was  aroused  by  a  loud  and  angry 
quarrel  in  the  street  between  the  three  Philip 
women  and  the  defoidant  According  to  a 
defense  witness,  all  four  were  speaking  at 
the  same  time,  the  defendant  In  br<^en  Eng- 
lish, and  It  was  almost  Impossible  to  under- 
stand what  was  said. 

This  public  disturbance  grew  oat  of  an 
alleged  attempt  of  Josephine,  the  11  year  old 
daughter  of  the  defuidant,  to  kick  a  puppy 
belonging  to  the  platntlfC.  The  testimony 
as  to  what  followed  is  too  confused,  conflict- 
ing, and  dtrtv,  to  be  recaidtulated.  That 
there  was  an  exduinge  of  Insults  and  abuse 
between  the  parties  Is  clear  enough  from 
the  evidence.  There  is  a  great  conflict  In  the 
evidence  as  to  what  wna  aald  by  the  defend- 
ant bat  he  virtually  admitted  that  he  told 
the  plalntut  that  she  was  "no  good.*'  Severn 
al  witnesses  testified  to  remarks  by  the  de- 
fendant tending  to  show  that  he  referred  to 
plaintiff's  character  for  virtue.  On  the  other 
band,  plaintiff's  version  of  the  origin  of  the 
dlflteulty  shows  no  reaswiable  cause  for  the 
violent  altercation  vhldi  immediately  en- 
sued. The  little  dani^tor  of  the  dtfendant 
testified  that  the  plaintiff  caUed  her  a 
"dago,"  and  threatened  her,  and  txM  her  she 
bad  "no  pa."  meaning  that  the  dUU  was 
bom  out  of  wedlodE. 

It  la  reasonaUe  to  m^poae  that  acme  In- 
suiting  remark  was  addressed  to  the  child, 
which  aroused  tiie  anger  of  the  fother.  Tlw 
evidence  cMtvincea  ns  that  plaintiff  was  not 
free  of  fault  in  l»inging  on  tlie  quarrel,  and 
that  the  defendant  was  influenced  to  use  the 
language  vidth  which  he  Is  duirged  by  the 
actions  of  the  plaintiff  In  the  premises. 
While  plaintiff's  fault  did  not  Justify  the 
slanderooB  dwrges,  it  certainly  mitigated  the 
offense.  Townsend  on  Slandw  A  Ubd,  I 
414,  p.  6SL  The  Slanderous  words  were  not 
spoken  with  malice  prep^ise,  or  with  delib- 
eration, bat  were  the  eboIlitlfHU  ot  a  sodden 
auger,  for  whi<ai  the  plaintifl  was  In  a  cer^ 
tatn  degree  responsible. 

Oonsiderlng  the  circumstances  of  the  de* 
fendant,  we  deem  an  award  of  $200  a  suflt 
dent  vindication  of  the  plaintiff,  and  a  suffi- 
cient punishment  of  the  defendant 

It  la  therefore  ordered 'that  the  Judgm^ 
below  be  amended  by  reducing  the  amount 
from  $1,C00  to  $2S0,  and  that  as  thus  amend- 
ed, the  Judgment  be  afBrmed;  plalntlfl  to 
pay  costs  of  appeaL 

SOMMEBYILLD,  J.,  takes  no  part 
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EDGINGTON  v.  MABRT  et  al.    (No.  17873.) 
(Snpreme   Court  of  Missiseippl,  DivitioD  B. 
May  29,  1916.) 

Wills  «=»324(1>— Actios  to  Detxbhihb  Ta- 
li Dirr-'SuBifiBsioN  or  Ibsces  to  Jubt. 
Under  Code  1906,  S  1999.  providing  that  on 
trial  of  an  issue  to  determine  the  validity  of  a 
will  which  hag  be«n  dulr  probated,  such  probate 
ahall  be  prima  facie  evidence  of  the  validity  of 
the  will,  on  the  trial  of  an  lame  devisavit  Tel 
Don,  the  decedent's  will  having  been  admitted 
to  probate,  and  the  entire  probate  proceedings 
being  in  the  record,  failure  to  mbmlt  them  to 
the  jury  was  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Willa,  Cent. 
Dig.  S  767;  Dec.  Dig.  «=»324a).] 

Appeal  from  Chancery  Court,  Holmes 
County;   J.  F.  McCool,  Chancellor. 

Application  by  Mary  Lee  Edglngton  for 
the  probate  of  the  will  of  Mrs.  M.  J.  McDur- 
mitt,  deceased.  Upon  admission  of  the  will 
to  probate  W.  A.  Mabry  and  others  appear- 
ed and  objected.  Upon  judgment  for  objec- 
toni,  upon  trial  of  an  Issue  devisavlt  vel  non, 
prop(»ent  appeals.  Berersed  and  remanded. 

TtilM  Is  an  appeal  from  the  action  of  the 
cbanoeUor  In  granting  a  peremptory  instrnc- 
tlm  to  the  Jury  on  an  iaane  derlsavlt  vel  non 
to  find  In  favor  of  the  ocmteBtanta  of  what 
purported  to  be  the  last  will  and  testament 
of  Mrs.  M.  J.  McDurmltt,  deceased.  On  July 
2, 1891.  Ura.  M.  J.  McDurmltt  and  Mrs.  M.  B. 
Smith,  who  were  slgters  and  tenants  In  com- 
mon at  certain  land  In  Holmes  comity.  Miss., 
ex6ci^»d  the  following: 

lAst  Will  and  Testament  of  M.  B.  Smith  and 
M.  J.  McDurmltt 
Filed  S/21A913,  at  9  p.  m.,  and  recorded 
8/21/1913.  P.  B.  Murpbey.  Clerk. 

"In  the  name  of  Ood  Am  we,  M.  EL 

Smith  M.  J.  McDurmitt  of  the  County 

of  Holmes  and  State  of  Mississippi  of  the  ages 
of  M.  B.  Smith  forty-tw. .....  and  M.  J.  Mc- 

Dnrmltt  flfty-th  of  sound  mind  and  mem- 
ory do  make  and  declare  this  my  last  will  and 

tcstamen  in  the  manner  of  following;  we 

do  give  and  bequeath  to  Pearl  Griffith  McDur- 
mitt, Mary  I^ee  McDurmltt  and  Mattle  Ward 
McDnrmltt  B.  U  of  S.  W.  g  Section  21.  Town- 
ship 13,  Range  4  E:ast  N.  E.  ^ ;  less  37  acres 
of  N.  end  W.  %  south  corpor  Sec- 
tion 20.  Township  18  Range  4  R  R.  %  N.  B. 
34  N.  B.       S.  E.  ^  8  acres  In  S.  W.  ^  S.  B. 

Section  19,  Township  13,  Range  4  E.  B. 
g.  S.  W.  ^  less  10  acres  S.  W.  S.  W.  14 
Section  20  Township  13  Range  4  T).  W.  1,^  S. 
W.  H  Section  21  Township  13  Rnnge  4  B. 
Lots  2-3-41  &  4  a.  in  the  Town  of  Goodman 
gin  and  mill  boiler  engine  and  saw  mill  und  all 
fixtures  there  belonging  to  household  and  kitc  h- 
en furniture  twenty  hend  of  cattle  to  be  enunlly 
devided  between  Pearl  Oriflen  McDurmitt  Mary 
Lee  McDurmitt  but  in  case  of  death  the  Prop- 
erty belonging  to  the  deceased  shaL  belong  to 

the  living  ones  and  their  heirs  &  her  by 

appoint  8.  McD  our  exeentor  to  car- 
ry out  this  our  last  will  and  testament  we  also 
appoint  L.  A.  McDurmitt  guardian  of  Pearl 
Griffen  McDunnitt  Mary  Lee  McDurmitt  and 
Alattie  Ward  McDurmitt  also  do  not  require 
him  to  give  bond  nor  secority  nor  lor  the  conrts 
to  require  him  to  give  bond  nor  security  to  car- 
ry out  this  my  last  will  and  testament  while  we 
are  live  or  dead  as  the  property  now  be- 
longs to  the  three  named  children  from  the  date 


herein  given  In  testamony  whereof  wa  here- 
unto set  our  bands  and  seal  this  the  2nd  day  of 
July  A.  D.  1891. 

"M.  B.  Smith.  [S.1 

"M.  J.  McDurmltt.  [H.] 
"Witnesses:   D.  E.  Dnger. 

"G.  I/.  Cowsert 

"State  of  MIssisrippi,  Holmes  County. 

"This  dav  personally  came  before  me  the  ud< 
dersigned  Mayor  of  the  town  <tf  Goodman^  and 

Ex-Olhcio  a  Justice  oE  the  Peace  in  a  

for  en  id  Countv  and  State,  the  within  named 
Mrs.  M.  B.  Smith  and  M.  J.  McDurmitt  whose 
name  is  subscribed  to  the  within  instrument  of 
writing  who  severally  acknowledged  that  they 
signed,  sealed  and  delivered  the  same  in  the 
preasants  of  D.  E.  Unger  and  O.  L.  Cowfcrt 

witnesses  as  there  and  deed,  and  for  the 

perp   therein  set  forth  on  the  d  

and  year  therein  written.    In  testimony  wh 

  witaess  my  hand  and    of  ofGcc 

this  the  nth  day  of  J   1892. 

"B.  J.  Moody, 

"May  of  Goodman  &  Bx-Offido  J.  P." 

FUed  March  Slst,  1913. 

After  this  instrumoit  had  heen  acknowl- 
edged it  was  placed  in  a  safe,  to  which  Mrs. 
McDurmltt  carried  the  key,  which  seems  to 
have  beoi  loet,  and  sereral  years  after  the 
death  of  Mrs.  McDnrmltt  this  wiU  was  dis- 
covered In  this  safe  anumg  other  <dd  papers. 
Before  the  death  of  Mrs.  McDnrmltt  she  and 
Mrs.  Smith  partitioned  the  property  between 
themselvea,  and  Mrs.  Smith  sold  all  of  the 
property  allotted  to  her.  Mrs.  Smith  Is  still 
living  and  has  moved  to  another  copnty. 
Mrs,  M<a)urmitt  disposed  of  some  of  the 
property  allotted  to  her  and  died  leaving  a 
portion  of  it  nndlspSoeed  of,  and  her  son  Ll 
A.  McDnrmltt,  as  her  h^r  at  law,  came 
into  possession  of  it  and  sold  it  to  the  aj^ 
pellees  befbre  the  discovery  of  this  purported 
wUL  After  the  discovery  of  the  will  the  ap- 
pellant (formerly  Mary  Lee  McDurmltt)  <Kie 
at  the  heneficiarles  under  said  wiU,  offered 
the  same  for  probate,  and  G.  L.  Oowsert, 
one  of  the  subscribing  witnesses,  appeared 
before  the  chancery  clerk  and  made  affidavit 
that  It  was  the  last  will  of  Mrs.  M.  J.  Mc- 
Durmitt, deceased,  and  that  it  was  signed, 
published,  and  decUired  by  her  on  the  date 
of  its  execution,  and  that  same  was  signed 
In  his  presmce  and  in  the  presence  of  Unger, 
the  oth«r  subscribing  witness,  a&d  that  the 
testatrix  was  then  of  sound  and  disposing 
mind,  more  than  21  years  of  age^  and  a  resi- 
dent of  Holmes  county.  Miss.,  and  that  he 
and  Unger — 

"attested  as  witnesses  to  the  signature  and  pub- 
lication thereof  at  the  npccial  instance  of  said 
testatrix  and  in  the  presence  of  said  testatrix 
and  in  the  presence  of  each  other  on  the  day 
and  year  of  the  date  of  said  instrument." 

The  will  was  thereupon  admitted  to  pro- 
bate, and  the  nppellees  as  contestants  at>- 
peared  and  objected,  and  the  court  thercapon 
summoned  a  jury,  and  an  issue  devisavlt 
vel  non  was  made  up  and  evidence  taken 
down  by  a  stenographer,  and  the  court  ex- 
amined certain  witnesses  offered  by  the  pro- 
ponents of  the  will,  who  were  n'ot  represented 
by  counsel.   Appellees  were  represented  by 
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counael,  and  after  the  proof  had  been  taken, 
ttw  eouR  InaUmcted  tbe  Jmy  to  find  for 
tbe  objectors.  Sectloa  1900  of  the  Ck>de  of 
1908  refwred  to  In  the  oplnl(m  Is  as  follows: 
"On  the  trifll  of  ut  iasiie  made  up  to  deter- 
mine tbe  Tslidity  of  a  will  which  has  been  dul; 
admitted  to  probate,  such  probate  shall  be  prioia 
facie  cTidcDce  of  the  validity  of  the  will." 

Hios.  &  Bratton  and  Geo.  Bntler.  both  of 
Jackson,  for  appellant  Boothe  &  Pq^per, 
of  LexlDgt(Hi,  tor  appellees. 

COOK,  P.  X  A  caiefal  examination  of 
this  record  cmrlnces  ns  that  tw^o  things  bap- 
pemed  on  the  trial  of  the  Issue  devlsavit 
vol  non,  L  e.:  (a)  The  pn^nrats  were  not 
adequately  represented  at  the  trial;  (b) 
there  was  sufiklent  eridenoe  before  the  Jury 
to  warrant  a  finding  in  favw  of  the  will. 
The  probate  of  the  wlU  by  the  <derk  was 
alone  prima  fade  evidence  of  the  validity 
of  the  will,  and  this.  tSogether  with  the  other 
e^dence,  should  have  been  submitted  to  the 
Ju^,  Code  1908,  |  1090.  We  think  that  the 
Instrument  had  many  earmarks  of  a  will, 
indeed,  we  are  of  (pinion  that  the  language 
of  the  Instrument  pretty  clearly  indicates 
that  the  signers  intended  to  make  a  wllL  Of 
course,  the  objectors  were  entitled  to  what- 
ever advantage  the  tklU  of  their  counsel 
gave  them,  but  when  the  court  undertakes 

r^resent  Oie  propmients,  as  was  done  In 
this  case,  it  seems  to  us  that  he  should  have 
seen  to  it  that  the  formal  evidence,  the  pro- 
bate proceedings,  were  introduced  in  evi- 
dence. It  Is  not  entirely  clear  how  much. 
If  any,  of  the  proceedings  went  to  the  Jury, 
Counsel  for  the  objectors  Insist  that  only  the 
testimony  of  the  witnesses  delivered  orally, 
and  taken  down  by  the  stenographer,  should 
be  considered  on  this  appeal.  The  entire 
pn^te  proceedings  are  In  this  record,  and 
should  have  been  submitted  to  the  Jury. 

Inasmuch  as  courts  are  organized  to  try 
controversies  on  their  merits,  and  because, 
if  appellees  are  Co  be  believed,  this  case  was 
not  so  tried,  we  will  reverse  this  cause 
and  remand  for  a  trial  de  novo  of  the  Is- 
sue devlsavit  vd  tkOiL 
Reversed  and  remanded. 


ILLINOIS  CENT.  R.  CO.  v.  MAHON  LIVE 
STOCK  CO.    (No.  18021.) 

(Supreme  Court  of  MiBsiasippi,  Division  A. 
May  22,  1016.) 

1.  Cabbibbs  «=»228(1)  —  GABBUaB  or  Lxvb 
Stock  —  Pbisduption  aitd  Bubdbn  of 
Faoor. 

In  an  action  for  damages  to  a  shipment  of 
thoroughbred  horses,  where  the  evidence  showed 
that  the  atock  was  in  good  condition  when  de- 
livered to  defendant  railroad,  a  connecting  car* 
rier,  and  that  it  was  badly  damaged  and  bruieed 
upon  arrival,  there  was  a  presumption  of  negli* 
gence,  and  it  devolved  upon  the  defendant,  tix 
order  to  relieve  itself  from  liability,  to  show. 


not  only  tbe  way  in  which  tbe  car  was  handl-d 
while  in  transit,  but  whether  handled  or  not 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  SS  057,  958;  Dec.  Dig.  ^»2afc(l).] 

2.  Damages  €=> 208(1)  — Cabbiaob  or  Lite 
Stock— Questions  fob  Jubt. 

Iq  such  case,  defendant's  motion,  at  the 
conclusion  of  plaintiff's  e\'idpnce  for  a  peretDi^ 
tory  instruction,  was  properly  overrated,  since 
regardless  of  whether  the  testimony  in  the  arr 
had  shown  tbe  correct  measure  of  damages,  ti>e 
plaintiff,  If  any  damages  were  shown,  was  enti- 
tled to  recover  at  least  nominal  damages. 

[Ed.  Note.— Kor  other  cases,  see  Damaxes,  Cent 
Dig.  SS  M.  64, 68,  533. 534;  Dec.  Dig.  ^208(1 1.] 

3.  Appbai.  Ann  Ebbob  «a»8S2(13)— Bbvibw- 
Tbeobt  of  Casb  Bklow. 

In  such  casCj  where  all  tbe  instructions  tot 
both  of  the  parties  were  drawn  with  referenn 
to  the  measure  of  damages  stated  by  the  court, 
and  all  the  instructions  adced  by  the  carrier 
were  given,  the  question  whether  such  measure 
of  damages  was  correct  could  not  be  raised  ij 
tbe  carrier  on  appeal,  as  it  was  bomid  by  the 
theory  of  the  trial  court  below. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3603;  Dec.  Dig.  ^SS2(13).J 

4.  Cabbdebs  «=3219(5)  —  Cabbiaoe  of  Livz 
Stock— Injury— Right  of  Actioh. 

Where  a  carload  of  horses  was  delivered  in 
good  condition  to  defendant,  a  terminal  carrier, 
at  a  point  in  another  state,  and  was  delivered 
to  the  consignee  in  Mississippi  in  a  damai^ed 
cooditioD,  the  shippn  had  a  cauae  id  action 
against  such  terminal  carrier,  aa  it  was  not  the 
Intent  of  the  Carmack  Amendment  to  tiie  Inter 
state  Commerce  Law.  making  the  initial  car- 
rier liable  for  damages  on  lines  of  connectinfr 
carriers,  to  deprive  the  shipper  of  his  commoB- 
law  action  against  such  carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S  050;  Dec.  Dig.  «=s210(5).] 

Appeal  from  Circuit  Court,  Marshall  Coun- 
ty; J.  C  Totten,  Special  Judge. 

Action  by  the  Mahon  Live  Stock  Company 
against  the  Illinois  Central  Railroad  Com- 
pany. Judgment  for  plalntiCf,  and  defend- 
ant appeals.  Affirmed. 

James  St(me  ft  Son,  of  Oxford,  and  Hayes, 
Wells,  May  ft  Sanders,  of  Jackson,  for  sibi- 
lant Lester  O.  Fant,  of  Holly  Sprlnsi,  for 
aroellee. 

STKES,  J.  Tbe  aK)^ee,  plaintiff  in  the 
court  below,  sued  the  defendant  railroad 
company  in  the  circuit  .court  of  Marshal] 
county  for  damages  to  a  carload  of  thorough- 
bred horses  which  he  had  purchased  and 
shipped  from  Lexington,  Ky.,  to  Holly 
Springs,  Miss,  l^e  shipment  first  moved 
from  Lexington  over  the  Southern  Baliway 
Company,  under  a  bUI  of  lading  of  that  rail- 
road. Tbe  shipmoit  conaAsted  ct  80  head  of 
thoroughbred  horses,  whldi  were  loaOed  into 
one  car  by  the  appellee  wUhoot  any  parti- 
tions being  placed  therein  to  separate  ycmi« 
stallions,  firom  one  to  two  years  old,  from 
the  mares.  This  shiimtent  was  accepted  by 
the  railroad  company  as  loaded  by  the  ship- 
per. The  car  was  turned  over  to  and  ae- 
cepted  by  the  appellant,  the  Illinols  Cential 
Railroad  Company,  at  Uie  dty  of  Lonlsrlllev 
Ey.,  at  4:1S  p.  m.,  on  the  12th  of  Octobei; 
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1012,  and  did  not  leave  on  a  train  from  that 
place  nntil  7:30  p.  m.,  a  space  <rf  three  hours 
and  fifteen  mlnntea,  during  which  time  It 
remained  In  the  railroad  yards  of  the  de- 
fendant railroad  company.  Whether  it  was 
switched  or  not  during  this  time,  and  the 
nature  of  the  handling  of  the  car  In  the 
yard,  Is  not  clear  from  the  testimony.  At 
the  time  the  stodc  were  delivered  to  the  Ill- 
inois Central  Railroad  Company  at  the  above 
point,  the  record  shows  they  were  in  good 
condition.  From  this  point,  they  were 
transported  to  Central  City,  Ky.,  arriving 
there  at  2:30  a.  m.,  and  remaining  there  un- 
til 7  a.  m.  The  record  shows  they  were 
switched  somewhere,  but  the  nature  and  ex- 
tent of  it  is  not  shown.  From  Central  City 
they  were  transported  to  Paducah,  arriving 
there  at  1  p^  m.,  where  they  were  delivered 
to  the  feeding  pens,  unloaded,  fed  and  wa- 
tered, and  reloaded  at  8  p.  m.,  and  then  re- 
mained in  the  car  until  3:15  a.  m.,  next  morn- 
ing. That  the  car  was  handled  by  a  switch 
engine  to  and  from  the  feeding  pen  la  shown, 
yet  the  appellant  falls  to  show  the  nature  of 
this  switching.  They  were  next  transported 
to  Frogmore  Yards,  Tenn.,  arriving  there 
at  1  p.  m.  of  the  14th.  They  remained  in 
these  yards  ontil  8:46  p.  m.  The  record  is 
here  silent  as  to  whether  or  not  tb^  were 
handled,  and,  if  so,  how,  in  this  switchyard. 
The  stoc^  reached  Holly  Sprli^s  at  8:40  p.  m. 
in  a  badly  damaged  condition.  The  con- 
signee first  declined  to  accept  the  stock,  but 
npon  an  agreement  with  the  agent  of  the  de- 
fcxtdant  railroad  company  he  accepted  them 
and  placed  them  in  a  separate  stable  until 
after  ecaminatlon  was  made  of  them  by  the 
veterinary  of  the  defendant  railroad  com- 
pany. Tbe  testimony  shows  that  the  plain- 
tiff complied  with  the  requivementa  of  the 
bill  of  lading  as  to  the  making  of  his  claim 
for  damages  within  the  proper  way  and  with- 
in the  proper  time.  An  assignment  of  error 
is  predicated  on  a  failure  to  comply  with 
this  stipulation  of  the  blU  of  lading,  but  the 
record  shows  that  It  was  complied  with. 

[1]  The  testimony  In  tbe  case  shows  that 
the  sto<^  were  in  good  condition  when  deliv- 
ered to  the  Illinois  Central  Bailroad  Com- 
pany at  LouisvUle,  Ey„  and  that  they  were 
in  a  badly  damaged  and  bruised  condition 
upon  their  arrival  at  Holly  Springs.  It 
therefore  devolved  npon  the  railroad  com- 
pany. In  order  to  exonerate  Itself  from  lia- 
bility in  the  case,  to  show  by  testimony  that 
the  stock  were  carefully  handled  by  them 
between  Louisville  and  Holly  Springs.  This 
they  attempted  to  do  by  showing  only  how 
the  car  of  stock  was  handled  while  actually 
in  transit  upon  the  road,  but  utterly  failed 
to  show  in  what  manner  they  were  handled 
in  the  yards  of  the  defendant  company  at 
I.«uiBvllle,  Central  City,  Paducah,  and  Frog- 
more  Yards,  where  they  remained  for  a  num- 
ber of  hours  in  each  yard.  This  court,  as  a 
matter  of  common  knowledge,  knows  that 
they  were  switched  or  that  the  car  was  mov- 
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ed  In  these  yards.  On  the  arrival  at  each 
of  these  places,  the  car  had  to  be  uncoupled 
and  disconnected  from  the  train  in  which  It 
moved  to  this  point,  and  moved  off  the  main 
track  out  of  tbe  way  of  passing  trains,  and 
it  had  to  be  coupled  up  to  the  train  in  which 
it  moved  ont  of  this  place.  It  was  handled 
by  an  engine  when  transported  to  the  stock 
pens  at  Cratra]  City  and  from  thence  bade 
to  the  point  where  it  was  picked  up  by  the 
train  that  transported  U  to  Frogmore  Yards. 

In  order  to  exonerate  itself  from  liability 
la  a  case  of  this  character,  the  railroad  com- 
pany must  show,  not  only  the  way  the  car 
was  handled  while  actually  in  transit,  but 
also  whether  handled  or  not,  and,  if  so,  In 
what  manner,  while  remaining  In  Its  yards 
at  any  stations.  Falling  to  do  so,  the  pre- 
sumption is  not  rebutted  that  this  car  was 
negligently  and  roughly  handled  in  one  of 
these  yards,  thereby  causing  the  Injuries  for 
which  this  suit  is  brought. 

[2]  Tbe  bill. of  lading  contamed  a  stipu- 
lation to  the  effect  that.  In  case  of  injury,  the 
proper  measure  of  damages  was  the  differ* 
ence  In  price  at  the  point  of  shipment,  viz., 
Lexington,  Ky.,  of  the  stock  on  the  date  of 
the  shipment,  before  they  were  injured,  and 
after  tl»y  were  Injured.  He  testimony  of 
the  appellee  showed  the  injuries  to  these 
horses  and  also  the  market  value  at  the  point 
*ot  fihipmmt  on  the  day  of  shipment,  and  the 
day  of  the  injnry.  At  the  conclusion  of  the 
testimony  of  tbe  appellee,  a  motion  was  made 
for  a  peremptory  instruction  by  the  appel- 
lant, which  motion  was  overruled  by  the 
court  This  motion  was  properly  overruled 
because  the  appellee  was  entitled  to  recover 
damages.  Whether  or  not  the  testimony  in 
the  case  showed  the  correct  measure  of  dam- 
ages at  this  time  was  not  an  issue  on  tbe  mo- 
tion for  a  peremptory  Instruction,  because, 
if  any  damages  are  shown  to  have  been  sus- 
tained, then,  certainly,  nominal  damages 
were  recoverable,  evrai  granting  for  the  sake 
of  the  argument  that  the  correct  measure  of 
damages  had  not  been  ptovea. 

[3]  The  court,  in  overruling  the  motion  for 
a  peremptory  Instruction  at  the  conclusion 
of  the  appellee's  testimony,  announced  that 
tbe  measure  of  damages  was  the  difference 
in  the  value  of  the  stock  at  Lexington  the 
day  they  were  shipped,  and  their  value  at 
Lexington  the  day  they  reached  Holly 
Springs,  not  to  exceed  the  various  amounts 
named  in  the  bill  of  lading.  To  this  ruling 
of  the  court,  no  «Eceptlon  appears  In  the 
record  of  counsel  for  appellant  Tbe  Instruc- 
tions, both  tot  the  appellant  and  the  appel- 
lee, were  drawn  npon  this  Uieory.  All  the 
InstructionB  asked  by  the  apE>eUant  upon  the 
measure  of  damages  were  given.  Conse- 
quently, whether  or  not  this  was  the  correct 
measure  of  damages  cannot  be  raised  by  the 
appellant  In  this  court,  because  the  appellant 
and  appellee  twth  without  exception  accepted 
and  tried  the  case  upon  this  theorj-.  Com- 
plaint la  also  made  by  the  appellant  of  the 
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instructions  granted  appellee  to  the  effect 
that  In  this  case  It  was  the  duty  of  the  rail- 
road company  to  show  to  the  satisfaction  of 
the  Jury  that  the  damaged  condition  of  the 
stock  was  not  caused  by  negligence  In  the 
handling  of  the  car  by  the  engines  or  trains 
of  the  defendant  These  Instructions,  how- 
ever, correctly  announce  the  rule  of  law  In 
cases  where  shipments  of  stock  are  delivered 
In  good  condition  to  a  railroad  company,  and 
are  bruised  and  Injured  when  the  railroad 
company  offers  them  for  delivery  at  the 
point  of  destination  to  the  consignee.  Rail- 
road Co.  V.  Bigger,  66  Miss.  319,  6  South. 
234.  The  rule  announced  In  the  above  case 
is  In  line  with  that  annotmced  In  other  cases 
In  this  state. 

[4]  It  Is  also  contended  by  the  appellant 
that  this  suit  Is  based  upon  the  Carm^k 
Amendment  to  the  Interstate  Commerce  Law, 
and  that,  under  this  amendment,  the  Initial 
carrier,  and  the  initial  carrier  only,  is  lia- 
ble for  damages  for  injuries  to  shipments  of 
stock.  In  this  case,  the  testimony  shows 
that  the  stock  were  delivered  in  good  condi- 
tion to  the  Illinois  Central  Railroad  Com- 
pany at  Irfuisvllle ;  that  they  were  delivered 
to  the  consignee  at  Holly  Springs,  their  desti- 
nation, by  the  Illinois  Central  Railroad  Com- 
panj',  in  a  damaged  condition ;  and  that  the 
damage  to  this  shipment  occurred  while  they 
were  in  the  hands  of  the  defendant  railroad 
company.  This  being  true,  we  do  not  under- 
stand the  cases  dted  by  counsel  as  sustain- 
ing this  proposition  to  be  appUcable.  There 
was  an  injury,  a  tort,  committed  by  the  ap- 
pellant company  to  the  appellee,  for  which 
a  cause  of  action  accrued  to  the  appellee; 
and  It  was  not  the  intraitlon  nor  purpose  of 
the  Carmack  Amendment  to  deprive  the  con- 
signee of  a  cause  of  action  which  he  had  by 
common  law  against  the  railroad  company 
In  cases  of  this  character.  In  fact,  this  act 
of  Congress  expressly  negatives  any  such 
idea.  The  verdict  of  the  Jury  was  sustained 
by  the  testimony. 

We  find  no  errors  in  the  other  assignments 
of  error  not  above  especially  discnased,  and 
the  case  Is  therefore  affirmed. 


WHITE  et  nx.  V.  McRBB.    (No.  18031.) 
(Supreme  Court  of  Mississippi,  Division  A. 
May  22,  1016.) 

1.  AwncALB  <8=>74(5)— Phhsonal  Iwjtjmks— 

SUFFICIBNCT  OF  EVIDBNCS. 

■  I°^an,^«ction  for  damages  for  injuries  sus- 
tained by  being  bitten  by  a  bulldog  owned  anti 
kept  by  defendants  on  their  premises,  evidence 
held  to  sustain  a  judgment  against  the  defend- 
ants. 

[Ed.  Note.— For  other  cases,  see  Animals, 

Cent.  IMg.  g§  264r-268;  Dec;]^.  ^74(5)71 

2.  Appeai,  and  Bebor  «=>1172(5)— Daiuoes 
©=>132(15)  —  Personal  Injuuks  — Ikade- 
quAiE  D AM AOEB— Review. 

In  an  action  for  damages  from  the  bite  of  a 
dog  owned  by  defendants,  where  it  appeared 
that  plaintiff  underwent  much  physical  suffering 


and  mental  terror  during  the  attack,  that  the 
flesh  of  the  le^  was  scratched  and  disfigured  and 
permanently  injured,  that  plaintiff  had  been 
confined  to  her  bed  for  over  three  wedis.  anil 
was  only  able  to  walk  oa  one  foot  in  a  erippled 
condition,  and  that  she  was  in  fear  that  hydro- 
phobia might  follow,  a  verdict  of  ¥100  was  so 
srossly  inadequate  as  to  show  prejudice  or  reck- 
less disregard  of  tbe  testimony,  and,  under  ml^ 
13  of  the  Supreme  Court  (59  South,  is),  the 
judgment  will  bo  reversed,  and  tbe  case  remand- 
ed for  new  trial  as  to  tbe  amount  of  damages 
only. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,   Cent.  Dig.  J  4591;    Dec.  Dig. 
1172(5) :  Damages,  Gent  Dig.  i  896;  Dec.  Dig. 
«=>132(15).] 

Appeal  from  Cireait  Conrti  Hinds  Gonn- 
ty;  W.  A.  Henry,  Judge. 

Acti<«i  by  MisB  Esma  McRee,  by  her  next 
friend,  Mrs.  Ella  McRee,  against  H.  a  White 
and  wife.  Judgment  for  plaintiff,  and  de- 
fendants appeal,  and  plaintiff  takes  a  cross- 
appeaL  Jndgmoit  on  direct  appeal  affirm- 
ed ;  on  cross-appeal,  judgment  reversed,  and 
case  remanded  tor  new  trial  as  to  the  amonnt 
of  damages  only. 

W.  J.  Groom,  of  Jackson,  for  appellants. 
W.  a  Wells,  of  Jackson,  for  appellee. 

HOLDBN,  J.  This  Is  an  actikm  for  damage 
es,  broagbt  by  the  appellee.  Miss  EsmaUcBee, 
against  tbe  BKwUants,  H.  C.  White  and  Mrs. 
White,  for  injuries  sustained  by  the  appellee 
by  being  bitten  on  both  legs  by  a  brlndle 
bulldog  owned  and  kept  by  tbe  appellants  on 
their  premises.  There  was  a  Jury  verdict 
for  flOO  in  favor  of  the  appellee,  from  which 
the  appellants  appeal,  and  the  appellee  cross- 
ai^>eal8,  to  this  court 

[1]  The  facts  In  the  case  are  that  In  July, 
1914,  the  appellee,  Misa  Esma  McKee,  a  young 
lady  about  17  years  of  age.  visited  the  re^- 
dence  of  appellants  one  Sunday  morning  for 
the  purpose  of  getting  some  essB  from  ap- 
pellants, which  she  bad  been  accuabHiied  to 
doing  for  some  mcmths  before  that  time.  She 
went  Into  tlie  back  yard  of  the  residence  of 
appellants,  Uirougb  the  gate,  and  after  get- 
ting Into  the  yard  she  was  grabbed,  Uirown 
down,  and  bltt^  by  a  brlndle  bolldiw  own- 
ed and  k^t  there  by  appellants.  The  dog 
first  Imbedded  his  teeth  In  her  left  leg.  and 
after  releasing  his  b<dd  uptm  this  leg  be  im- 
bedded taia  teeth  in  appellee's  right  leg  above 
the  ankle,  throwing  her  to  the  ground  and 
retaining  bis  hold  for  about  five  minntea^  or 
until  he  was  beaten  and  pulled  off,  when  he 
tore  oat  his  bold,  pulling  the  flesh  from  the 
bone  with  his  teeth.  Tbe  doctor  who  attend- 
ed the  young  lady  testified  that : 

"There  were  scratches  on  the  calf  of  the  rigbt 
leg;  there  were  two  deep  puncture  wounds  on 
the  outside  of  the  limb,  and  there  were  two 
laccrnted  wounds,  which  apparently  protruded 
to  tbe  bone,  just  about  the  ankle;  and  there 
were  other  scratches  on  both  sides  of  the  lac- 
crated  wound,  and  there  were  two  scratches  on 
the  lower  left  limb,  all  of  which  were  made  b; 
the  teeth  of  the  dog.  That  on  the  onter  side, 
just  above  the  ankle,  on  tbe  right  limb,  the  in- 
juries apparently  were  made  by  the  teeui  of  the 
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dog;  and  the  lacerated  deep  woondB  on  the 
opposite  aide  of  the  leg  looked  as  though  a  dog 
had  grabbed  the  limb  with  his  teeth  and  then 
tore  them  through  the  flesh.  They  were  about 
1^  inches  long,  and  looked  as  though  the  do;,' 
got  her  with  ms  teeth  and  tore  his  hold  out ; 
anyway,  it  was  torn  ont.  The  wounds  seemed 
to  be  almost  to  the  bone.  I  cauterized  the 
wounds  with  carbolic  acid,  because  I  was  afraid 
it  might  be  a  mad  dog.  She  seemed  to  be  suf- 
fering intensely.  She  was  very  nervous  and  ex- 
cited and  alarmed.  She  was  nervous  and  cry- 
ing, and  we  could  hardly  keep  her  still  so  1 
could  do  anything  for  her." 

It  farther  appears,  from  the  uncUspnted 
testimony  In  the  record,  that  after  the  dog 
had  let  go  his  bold  fin  appellee's  left  ankle, 
he  took  another  hold  on  her  right  leg,  throw- 
ing her  down  and  keeping  her  down  for  about 
five  minutes,  all  of  which  time  the  dog  was 
biting  her,  and  she  was  crying  for  help, 
screaming  and  trying  to  get  loose,  but  did 
not  get  loose  until  the  d<^  had  pulled  his 
hold  out,  tearing  the  flesh  of  the  leg  with 
it.  Appellee  testified  that  these  wounds 
caused  her  great  suffering,  both  mental  and 
physical,  and  that  the  injuries  had  contin- 
ued to  hurt  her  at  all  times  since  they  were 
Inflicted.  She  was  confined  to  her  bed  and 
to  the  house  for  over  three  .weeks,  and  after 
that  time  she  was  able  to  walk  on  one  foot 
In  a  crippled  condition.  Appellee  also  suf- 
fered mental  pain  and  anguish  In  the  fear 
that  hydrophobia  might  follow  the  infliction 
of  the  wounds  by  the  dog. 

It  appears  from  the  testimony  that  this 
brlndle  bulldog  had  previously  bitten  other 
people,  and  that  his  vicious  and  ferocious 
character  was  well  known  to  the  appellants, 
and  that  he  was  kept  on  the  premises,  run- 
ning loose,  with  the  full  knowledge  of  appel- 
lants that  he  would  attack  persons  who 
might  come  within  the  yard.  In  fact,  it 
seems  from  the  testimony  that  the  appel- 
lants had  the  dog  there  for  the  purpose  of 
protecting  the  premises  by  his  biting  persons 
who  might  enter  thereon.  The  question  of 
liability  of  appellants,  for  the  injuries  in- 
flicted in  this  case,  .was  properly  submitted  to 
the  jury,  and  the  jury  correctly  determined 
the  Issue  against  the  appellants.  We  find 
no  error  of  the  court  below  that  would  war- 
rant us  In  disturbing  the  finding  of  the  Jury, 
as  to  the  liability  of  appellants. 

[2]  Cross-appellant,  Miss  McRee,  contends 
that  the  verdict  of  $100  assessed  as  damages 
by  the  jury  Is  so  grossly  Inadequate  as  to 
show  passion,  prejudice,  or  corruption  on  the 
part  of  the  jury;  and  we  are  asked,  under 
rule  13  of  this  court  (59  South,  ix),  to  send 
the  case  back  to  the  lower  court,  where  an- 
other Jury  may  pass  upon  the  amount  of 
damages  due  the  cross-appellant  for  the  inju- 
ries received.  The  verdict  for  $100  in  Uila 
case  is  grossly  inadequate,  and  evinces  pas- 
sion, prejudice,  or  a  reckless  disregard  of 
the  testimony,  on  the  part  of  the  Jury.  To 
say  that  the  pain  and  suffering,  both  mental 
and  physical,  as  well  as  the  permanent  in- 


juries to  this  young  lady,  caused  by  this 
vicious  and  ferocious  brute,  Is  compeasated 
by  the  sum  of  only  $100,  is  astounding  to  the 
senses  and  does  violence  to  the  law  of  com- 
pensation. We  need  not  again  narrate  the 
Injuries  set  out  above,  in  order  to  Justify  our 
position  that  the  verdict  of  $100  is  grossly 
inadequate;  but  It  Is  sufficient  to  say  that 
the  physical  suffering  and  mental  terror  ex- 
perienced by  this  young  lady,  while  she  was 
lying  upon  the  ground,  for  five  minutes,  with 
the  iron  jaws  and  sharp  teeth  of  this  dog 
gnawing  In  the  flesh  and  muscles  of  her  leg, 
.with  his  teeth  imbedded  to  the  bone,  which 
hold  was  brutally  torn  out,  carrying  with  it 
the  flesh  of  the  leg,  and  disfiguring  and  per- 
manently injuring  this  young  lady,  warrants 
an  infliction  of  damages  many  times  greater 
than  the  sum  of  $100.  But,  in  addition  to 
this,  the  pain  and  suffering,  and  the  fear 
and  fright,  and  oonflnement  and  crippled 
condition,  all  of  which  was  Bobseqaently  suf- 
fered by  the  cross-appellant,  further  fortifies 
us  Id  the  ctxicluston  that  the  rardlct  In  this 
case  is  grossly  inadequate  and  should  be  re- 
versed. Scott  T.  Yazoo  &  M.  V.  B.  Co.,  ICS 
MtflB.  622,  60  Booth.  216;  WUtebead  t.  New- 
ton Oil  &  Mfg.  Co.,  HQS  Hlsa.  Til,  63  South. 
219 ;  Muivhy  T.  Town  of  Cleveland,  ICQ  Hlas. 
269,  63  South.  672. 

The  Judgment  on  direct  appeal  Is  afllrmed, 
and  on  cross-appeal  the  Judgment  of  the  low- 
er court  Is  reversed,  and  the  case  is  remand- 
ed for  a  new  trial  as  to  the  amount  of  dam- 
ages only. 

Affirmed  remanded. 


OWALTNEY  et  al.  v.  STATE,  to  Use  of  MIN- 
CEY.    (No.  18159.) 

(Supreme  Court  of  Mississippi,  Dirision  B. 
May  29.  1916.) 

Malicious  Pboskcdtion  «=»18(3)— Want  of 
Probable  Cause. 

In  an  action  for  malicious  prosecution, 
where  the  defendant  town  marshal  was  Informed 
by  a  responsible  citizen  that  a  screen  door  had 
been  recently  stolen,  that  (ilflintlff  had  been  seen, 
just  after  the  door  was  missed,  comiDg  from  the 
direction  of  the  place  where  the  door  had  been 
stolen,  carrying  a  door  and  a  door  in  the  plain- 
tiff's possession  was  identified  as  the  door  stolen, 
the  defendant  had  reasonable  cause  to  institute 
the  prosecution  complained  of. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  i  31;  Dec  Dig.  4=s> 

18(3).] 

Appeal  from  Circuit  Court,  Marshall  Coun- 
ty; H.  K.  Mabon,  Judge. 

Proceeding  by  the  State  of  Mississippi  fbr 
the  use  of  B.  P.  Mincey  against  C.  J.  Gwalt- 
ney  and  others.  Judgment  for  plaintiff,  and' 
defendants  appeal.   Reversed  and  remanded. 

L.  G.  Fant  and  S.  C.  Mlms,  Jr.,  both  of 
Holly  Springs,  for  appellants.  W.  J.  LamE, 
of  Corinth,  for  appellee. 
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POTTETR,  J.  nils  was  a  anlt  brou^t  cm 
the  official  bond  of  C.  J.  Gwaltney,  town 
marshal  of  tlie  town  at  Byhalla  In  U^rsball 
county.  Tbe  suit  was  broue^t  In  tbe  name 
of  tbe  state  for  tbe  benefit  of  R.  P.  Mlncey, 
and  the  declaration  diarged  the  d^Eendant 
Ovaltney  with  false  imprisonment  and  ma- 
llcions  prosecation.  A  peremptory  Instmc- 
UOD  was  granted  the  defendant  as  to  the 
oonnt  of  the  declaratUn  charging  fiilse  Im- 
prlaonment,  but  the  Jury  retnnied  a  rerdlct 
<m  the  Bectmd  count,  that  duu^glng  malicious 
prosecution  In  the  sum  of  $375,  and  from  a 
Judgment  for  this  amount  the  deffendants  ap- 
peal to  this  court 

The  record  In  this  case  shows  that  the 
plaintiff  In  this  case  was  conducting  a  bar- 
ber shop  on  the  16th  day  of  April,  1814,  in 
the  town  of  Byhalia,  and  that  the  appellant 
Qwaltney  was,  at  that  time,  serving  the 
said  town  as  marshaL  At  the  same  time  N. 
H.  Bow^  (also  (me  of  the  defendants  In 
this  case,  as  a  IxmdKnan  of  Gwaltney),  noti- 
fied Gwaltney  that  some  one  had  stolen  his 
(Bowen'a)  screen  door,  and  that  he  wanted 
Gwaltney  to  lo(A  for  it  The  uncontradicted 
proot  shom  that  a  screen  door  was  found 
by  Gwaltn*^  In  appellee's  possession,  which 
Bowen  Identified  as  the  door  stolen  from 
him,  and  also  that,  Just  after  the  complaint 
was  mad^  and  after  the  door  was  missed, 
two  persons,  LyIes  and  Hill,  witnesses  in  this 
aue,  inf  omied  the  appellant  that  Mlncey  had 
passed  down  the  street  a  short  while  before 
the  screen  door  In  question  was  missed  from 
the  direction  <tf  Bowen's  Drug  Stor^  and 
went  towards  his  diop  (appellee's)  with  a 
screen  6oor. 

No  peremptory  Instruction  se^s  to  have 
been  nquested  by  tbe  deCen&mt  on  the  sec- 
ond count  In  the  declaftitlon.  Had  sudi  In- 
struction been  asked,  it  diould  hare  been 
granted.  A  motion  for  a  new  trial  .was  made, 
however,  and  should  have  been  sustained. 
The  testimony  dear^  shows  that  under  the 
drcumstances  Gwaltney  had  reasonable  cause 
to  institute  the  prosecution  onnplalned  of  In 
this  suit  He  was  an  cS&cer  of  the  law,  and 
charged  with  the  enforcement  of  the  law. 
Complaint  had  berat  made  to  him  by  a  re- 
sponsible dtlzoi  that  a  screen  door  had  been 
recently  stolen.  A  door  In  defendant's  pos- 
session was  Identified  as  the  door  stolen,  and 
he  had  been  Informed  that  Just  after  the 
door  was  missed  the  appellee  had  been  seen 
walking  down  the  street  from  the  direction 
of  the  place  where  the  door  was  stolen  with 
a  door  of  the  same  description  that  he  car- 
ried to  his  own  shop.  We  do  not  think  there 
Is  anything  in  the  record  to  show  that  the 
defendant  was  doing  anything  more  or  less 
than  what  he  conceived  to  be  his  duty,  and 
his  conduct  was  In  keeping  with  a  proper 
discharge  of  his  duty  exerdsed  in  a  reason- 
able way. 

Reversed  and  remanded. 


NEW  ORLEANS.  M.  ft  0.  R.  CO.  T.  OAH- 
SOWAX  et  al.  (No.  17»03.) 

(Supreme  Court  of  HissiBBippi,  Division  B. 
May  29,  1»16.) 

Railboads  «=»348(ii)— Acoideitt— SufnciKn- 

CT  OF  EVIDEKCB— pROXnUTK  OaUBB  OT  IS- 
JTJET. 

In  action  for  death  by  being  strode  hj 
switch  engine,  where  evidence  showed  only  that 
possibly  the  runaway  horse  of  deceased  scraped 
the  wheel  of  the  boggy  from  which  deceased  vns 
thrown  axainBt  a  very  slowly  moving  switch 
engine,  and  that  the  railroad  ctunpany  was  us- 
ing every  precautiMi  and  obeying  every  law,  a 
verdict  against  tbe  railway  company  MM  not 
Bostatned  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Boilroads. 
Cent.  Dig.  {  1139  :  Dea  Dig.  <S=>348(2).J 

Appeal  from  Circuit  Court,  Union  Coan- 
ty;  H.  K.  Mahon,  Judge. 

Action  by  Mary  Gassovray  and  others 
against  the  New  Orleans,  Mobile  &  C!hicBgo 
Railroad  Company.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.  Beversed  and 
dismissed. 

Flowers,  Brown,  CSiambers  ft  Cooper,  of 
Jackson,  for  appellant  Stephens  ft  Eenne- 
day,  of  New  Albany,  for  i^jpeUees. 

POTTER,  J.  ITils  Is  an  appeal  from  the 
drcult  court  of  Union  connty.  The  plain- 
tiffs In  this  suit,  the  next  of  kin  of  Dr.  Gas- 
soway,  who  died  in  New  Albany,  Miss.,  prob- 
ably as  the  result  of  certain  Injuries  receiv- 
ed by  him  a  few  days  before  hIs'  death,  re 
covered  Judgment  for  $20,000  against  the 
New  Orleans,  Mobile  &  Chicago  Railroad 
Company,  defendants  In  the  court  below  and 
ai^Ilants  here. 

Dr.  Gassoway  was  a  gentleman  of  about 
74  years  of  age,  but  was  In  the  active  prac- 
tice of  his  profession — that  of  a  physician. 
On  the  occasion  of  his  Injury,  he  had  been 
out  in  his  buggy  making  a  professional  call, 
and,  while  returning  to  the  town  of  New 
Albany,  his  horse  ran  away.  This  occurred 
about  11  o'clock  at  night  The  railroad  of 
the  defendant  Is  in  the  heart  of  the  business 
district  of  New  Albany,  and  it  was  the  cus- 
tom at  about  the  hour  of  11  o'dodc  at  night, 
the  time  when  this  aoddent  occurred,  for 
the  night  crew  oa  tbe  switch  engine  used  in 
the  company's  yards  at  New  Albany  to  take  a 
lunch  at  a  small  restaurant  near  the  railroad 
on  a  street  crossing  the  railroad  called  "Mill 
street'*  And  on  this  occasion,  while  the 
crew  of  the  swltdi  engine  were  bating  tbe 
engine  to  some  point  near  the  restaurant 
mentioned,  the  runaway  horse  which  Dr. 
Gassoway  was  driving  ran  directly  in  froDt 
of  the  defendant  company's  switch  engine 
above  mentioned.  It  was  contended  by  the 
plaintiffs  in  the  coort  below  that  the  switch 
engine  struck  the  buggy,  and  that  Dr.  Gasso- 
way, himself,  was  either  strock  by  the  m- 
glne  or  the  engine  caused  the  buggy  In 
which  he  was  riding  to  be  turned  over,  and 
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that  he  tbsxebj  recfdved  Ills  lojarlea.  At 
any  xate,  it  was  plalntUTs  tbeorr  tbat  Dr. 
Gasaoway  recetTed  tbe  Injarlea  ttom  wblch 
be  died  tbrooi^  tbe  negligent  operation  ot 
the  defendant  oompanT's  engine. 

Tbere  is  dmimstantial  evidence  In  tbe 
record  t^iwling  to  sbow  that  a  wheti  of  tbe 
bnsST  WBS  stroclc  by  the  train :  there  were 
marks  pn  one  ot  the  wheels  which  Indicated 
that  it  had  been  stmck  by  the  switch  en- 
^ae.  However,  very  little  damage  was  done 
to  tbe  wheel  itself.  Hiere  wa»  also  paint 
fimmd  on  tbe  drawhead  of  tbe  engine,  of  tbe 
same  color  as  the  paint  on  the  boggy  wheel ; 
and  there  was  evidence,  too,  Uiat  tbe  buggy 
wheel  had  skidded  or  scraped  on  tbe  ground 
in  front  oC  tbe  engine  a  distance  of  about 
^ht  inches.  a%e  positive  teatinKmy,  however, 
of  the  eyewitnesses,  is  to  tbe  efCect  that  tbe 
buggy  was  not  even  toncbed  by  tbe  swltdi 
engine.  There  Is  evldoice.  also,  tbat  tbe 
shoulder  of  Dr.  Gassoway-on  bis  side  nearest 
the  engine  was  injured.  But  there  la  abun- 
dant evidence  that  the  buggy  In  wbl<^  he 
was  riding  turned  over  some  distance  across 
the  railroad  tracks,  and  tbat  he  was  thrown 
under  this  buggy;  and  it  is  certainly  more 
probable  that  this  lujury  was  oocaslcmed 
by  the  buggy  turning  over  with  him  than 
from  tbe  switch  engine. 

The  uncontradicted  proof  shows  tbat  the 
engine  of  the  defendant  company  was  run- 
ning very  aiowly ;  the  bell  was  being  rung ; 
a  man  was  mi  tbe  back  end  of  the  engine, 
which  waa  bathing  up;  and  that  tbe  serv- 
ants of  the  railroad  company  stopped  the 
engine  within  a  very  short  distance  and  very 
promptly  after  the  danger  of  the  accident 
was  called  to  their  attention.  In  fact,  tbe 
testimony  shows  that  the  engineer  stopped 
on  a  signal  from  a  fellow  en^ploy^  before 
he  knew  or  realized  why  ha  was  signaled 
to  stop. 

Elven  If  the  drcumstantlal  evidence  in  the 
case  warrants  the  belief  that  the  buggy  was 
stmck  by  the  train,  yet  there  Is  no  evidence 
that  the  striking  of  the  buggy  by  the  train 
bad  anything  to  do  with  the  buggy  turning 
over.  The  horse  was  running  away,  and  the 
proof  shows  ccHiclnsively  that  the  road  was 
In  snch  a  ocmdltion  that  a  buggy  drawn  by 
a  runaway  horse  would,  in  all  probability, 
be  turned  over  at  the  very  place  this  buggy 
turned  over. 

Something  is  said  in  argument  and  In  the 
briefs  of  the  appellee  about  tbe  buggy  seat 
being  found  on  tbe  embankment  of  the  rail- 
road; but  the  evidence  In  the  record  shows 
that  this  seat  was  found,  though  on  the 
embankment,  about  20  feet  from  the  track; 
and  the  eyewitnesses  testify  tbat  the  baggy 
was  standing  up  after  the  track  was  crossed. 

Hiere  is  no  satisfactory  evidence  In  this 
case  that  Dr.  Gassovray  was  injured  by  the 
mnnlng  of  the  train.  At  the  most,  the  evl- 
dttoe  shows  that  possibly  Dr.  Gasaoway's 


runaway  hone  scraped  the  buggy  wheel 
against  a  very  slowly  moving  switch  engine. 

In  addition  to  this,  the  railroad  company 
baa  shown  that  at  the  time  of  the  Injury  its 
servants  were  using  every  ivecauUon,  ob^- 
Ing  every  law,  and  exertdslng  the  utmost 
vigilance  In  the  operation  of  the  looomotlTe. 
There  is  absotately  no  evidence,  drcumstan- 
tlal or  otherwise,  to  Justify  the  verdict  of 
the  Jury  In  this  case.  Tbe  peremptory  in- 
struction requested  by  tbe  defendant  should 
have  been  granted.  Ttie  cause  Is  therefore 
reversed,  and  the  salt  dismissed. 

Reversed  and  dismissed. 


LOGAN  &  CO.  V.  CHAPMAN.    (No.  18065.) 

(Supreme  Court  of  UOsBlssippi,  Divialtm  A. 
May  22,  1916.) 

Salbb  Actions  fob  Dahaoes— Dxc- 

XiABATIOir— fiUEfXOlinOT. 

In  assumpsit  a  dedaratjtm  alleging  that 
plaintiff,  as  a  famber  dealer  without  mills  of  its 
own  by  a  duplicate  acceptance  contract,  one 
part  of  whidi  was  Bigoed  by  each  party  and  ac- 
cepted by  tbe  other,  contracted  with  the  defend- 
ant to  furnish  three  kinds  of  lumber  which  the 
defendant  bad  on  hand  at  time  for  i>erformance, 
but  willfully  and  capriciously  refused  to  deliver 
two  of  the  kinds,  without  justification  is  law, 
to  tbe  great  damage  of  the  {daintiff,  who  was 
ready  and  wUIing  to  perform,  and  requesting 
stated  actual  damages  and  punitive  damages, 
and  attaching  copies  of  contract  and  pertinent 
correspondence,  was  snffldent  to  state  a  cause 
of  action. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  H  liei-4164;  Dec.  Dig.  «s»411.] 

Appeal  from  Circuit  Court,  Newton  Conn- 

;  A.  J.  McLaurln,  Judge. 

Action  by  Logan  &  Ca  against  H.  T.  Chap- 
man. From  an  ord<n:  soatalnlng  a  demurrer 
to  the  declaration,  plaintiffs  appeal.  Beverb- 
ed  and  remanded. 

The  declaration  filed  is  as  follows: 
Now  comes  the  plaintiff,  Logan  &  Co.,  a  firm 
or  copartnership  composed  of  W.  W.  Logan,  Jr., 
and  J.  B.  Franklin,  atizens  of  Lauderdale  conn- 

S',  Miss.,  by  attorneys,  and  files  suit  in  assump- 
t  against  the  defendant,  H.  T.  Chapman,  a 
resident  cltisen  of  Newttm  county.  Miss.,  and 
for  cause  therefor  would  assign  the  following 
facts,  to  wit: 

On  or  about,  to  wit,  September  ,  1913, 

plaintiff  aforesaid  was  a  lumber  dealer  and 
broker,  dealing  in  various  kinds  of  Inmber,  es- 
pecially dealing  in  hardwood  lumber,  of  which 
gum,  oak,  and  [wplar  lumbers  were  then  and 
there  being  dealt  with  and  in  by  said  plaintiff, 
and  in  dealing  with  and  in  said  lumbers  and 
in  filling  plaintiff's  orders  for  such  said  lumbers 
said  plaintiff  relied  wholly  and  exclusively  upon 
the  persons  with  whom  said  plaintiff  held  con- 
tracts to  furnish  lumbers,  as  said  plaintiS  had 
no  mills  of  its  own. 

That  on  or  about,  to  wit,  September   , 

1913,  defendant  aforesaid  was  engaged  in  oper- 
ating a  sawmill  at  or  near  Bethel,  Newton  coun- 
ty. Miss.,  and  in  doing  so  bad  cut  and  was  cut- 
ting gum,  oak,  and  poplar  lumbers  for  the  pui^ 
pose  of  selling  same  to  snch  person  or  persons 
who  would  buy  same  at  such  prices  as  said  de- 
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tendant  and  sach  purchaBen  might  agree  upon. 

That  on  or  about,  to  wit,  September  — • — , 
1913,  said  plaintiCE  was  in  the  market  for  and 
desired  some  gum,  oak,  and  poplar  lumbers,  and 
t>egan  to  negotiate  with  said  defendant  to  sup- 
ply said  plaintiiF  with  certain  quantities  of  each 
sort  or  kind  of  lumber  aforesaid,  and  said  ne- 
gotiations were  consummated  and  a  contract  en- 
tered into  by  and  between  said  defendant  and 
said  plaiutift  on  or  about  the  6th  day  of  Sep- 
tember, 1913,  as  appears  more  fully  irom  copy 
of  said  contract  of  tliat  date  which  is  hereto 
attached,  mark^  Exhibit  A,  and  hereby  made 
part  hereof  the  same  as  if  herein  specifically  set 
forth,  wherein  and  whereby  said  defendant  did 
agree  and  obligate  himself  to  furnish  gum,  oak, 
and  poplar  lumbers  io  amounts  and  at  the  prices 
therein  named  j  that  said  acceptance  contract 
M'as  executed  in  duplicate  in  this  manner,  to 
wit:  Tlie  said  H,  T.  Chapman,  defendant  here- 
to, signed  one  of  the  parts  of  said  contract  of  ac- 
cepCan<%  of  said  orders  from  said  plaintiff  for 
lumber,  and  said  plaintiff  signed  the  other  part 
or  duplicate  which  was  delivered  to  and  accepted 
by  said  defendant, '  and  each  of  which  parts  of 
said  duplicate  acceptance  contract  was  duly 
■and  ngalBLvlj  accepted  by  each  of  the  parties 
hereto;  that  said  lumbers,  to  wit,  ^m,  oak,- and 
poplar,  named  in  and  covered  by  said  acceptance 
-contract,  were  then  and  there  in  the  possession 
•of  said  defendant,*  as  is  shown  by  copy  of  letter 
from  said  idaintiff  to  said  defendant  under  date 
of  September  4,  1913,  and  said  defendant's  an- 
swer thereto  under  date  of  September  6,  1913, 
copies  of  each  of  which  letters  are  hereto  at- 
taSbed,  marked  Exhibits  B  and  C,  respectively, 
and  hereby  made  parts  hereof,  the  same  as  if 
herein  specifically  set  forth,  eadi  of  which  said 
letters  were  issued  just  prior  to  the  acceptance 
<^  said  contract,  copy  of  which  is  made  Exhibit 
A  hereto,  which  contract  was  duly  and  legally 
accepted  by  each  of  the  parties  hereto,  and 
whidi  contract  said  plaintiff  did  rely  upon. 

That  notwithstandmg  the  contract  aforesaid 
and  the  fact  that  said  plaintiff  did  rely  upon  said 
contract  for  the  purpose  of  filling  orders  pro- 
cured on  the  strength  thereof,  notwithstanding 
the  fact  that  plaintiff  was  ready,  willing  and 
anxious  and  able  to  perform  plaintiff's  part  of 
the  contract  aforesaid,  and  notwithstanding  said 
defendant  had  the  said  lumbers  of  the  kinds  and 
amounts  specified  in  contract  on  his  yards  at  his 
said  'sawmill,  said  defendant  did  d^ver  and 
furnish  only  the  gum  specified  therein,  but  will- 
fully, wantonly,  capriciously,  or  maliciously  re- 
fused to  deliver  the  other  kinds  of  lumber  speci- 
fied therein,  as  is  shown  more  fully  from  defend- 
ant's letter  to  said  plaintiff  under  date  of  No- 
vember 14,  1913,  a  copy  of  which  is  hereto  at- 
tached, marked  Exhibit  D,  and  hereby  made 
part  hereof  the  same  as  if  herein  specifically 
set  forth ;  that  said  refusal  of  said  defendant 
to  comply  with  his  said  contract  and  to  furnish 
to  said  plaintiff  the  said  oak  and  poplar  lumbers 
was  willful,  wanton,  capricious,  or  malicious  and 
without  justification  in  law;  that  said  plaintiff 
waa  then  and  there  ready,  willing,  and  anxious 
and  able  to  perform  and  to  do  each  and  every- 
thing incumbent  upon  said  plaintiff  to  do  under 
the  terms  of  said  contract ;  that  because  of  said 
wrongful  breach  of  said  contract  by  said  defend- 
ant said  plaintiff  was  greatly  damaged  in  actual 
damages  in  the  sum  of  $4  per  M  feet  of  each 
kind,  to  wit,  oak  and  poplar  lumber. 

Wherefore  plaintiff  brings  suit  and  demands 
Judgment  against  said  defendant  for  the  sum 
of  $800  actual  damages,  and  punitive  damages, 
because  of  the  willful,  wanton,  capricious,  or 
malicious  breach  of  said  contract,  in  the  sum  of 
11,600  makng  a  total  of  ^2,300  damages,  to- 
gether with  all  costs  of  this  salt. 

Tbos.  L.  Bailey,  of  Meridlati,  for  appel- 
lants. Byrd  &  Byrd,  of  Newton,  for  appellee. 


HOUDBN,  J.  0^  appeal  Is  from  the  dr- 
cnlt  court  of  Newton  conn^,  where  Logan  & 
Co.,  ai)pellantB,  filed  their  decIaratlMi  against 
H.  T.  Chapman,  a]n>eilee,  claiming  that  the 
appellee  Chapman,  la  Indebted  to  appellants 
In  the  sum  of  $2,300  In  damages  for  breach 
of  contract  and  failure  to  deliver  to  appel- 
lants certain  amounts  of  Itimber  alleged  to 
have  been  contracted  tm  according  to  the 
terms  of  a  written  contract  filed  with  the 
dedaraUon  In  the  snlt  There  was  a  d^ur- 
rer  filed  to  the  declaration  by  the  defendant 
in  the  court  below,  and  was  snstained,  from 
which  order  of  the  court  the  appellants,  Lo- 
gan &  Co.,  appeal  here. 

The  declaration  in  queetlon  Is  so  lengthy 
that  we  shall  not  burden  this  oplnl<m  by  set- 
ting It  out  here,  bat  will  content  onrselTes 
with  saying  that  it  sufficiently  states  a  cause 
of  actl<m  whl<^  the  defiant  below  should 
have  been  required  to  answer  by  pleading 
and  proof;  ther^ine  the  circuit  court  erred 
In  sustaining  the  demurrer,  and  for  sucJi  er^ 
ror  the  judgment  of  the  lower  court  la  re- 
versed, and  the  cause  remanded. 


AMERICAN  BANK  &  TRUST  CO,  v.  JOUN- 
SON.    (No.  17008.) 
(8upr«ne  Court  of  Mississippi,  Division  A. 
May  22,  1918.) 

Equitt  ^=>446— Bill  of  Review— Reltkp-. 

The  original  bill  averred  that  c<»nplainnnt 
was  the  owner  of  an  undivided  one-half  interest 
in  lend ;  that  the  undivided  one-half  int«^  of 
her  cotenant  was  subject  to  a  mortgage;  that 
the  cotenant  had  collected  the  rents  for  two  years, 
but  had  failed  to  account— and  preyed  partition 
and  that  on  sale  of  the  lands  for  partition  com- 
plainant should  be  reimbursed  for  the  rents  not 
accounted  for.  The  mortgagee  joined  in  the 
prayer  for  sale  of  the  property,  but  prayed  tluit 
the  proceeds  of  the  interest  of  complainant's  co- 
tenant  should  not  be  subjected  to  the  payment 
of  rent.  The  decree  showed  that  a  larger  sum 
was  paid  to  the  mortgagee  than  to  complainant. 
Held  that,  as  a  bill  in  the  nature  of  a  bill  of 
review  is  for  error  apparent  on  the  face  of  the 
record,  and  as  only  the  pleadings  and  the  de- 
cree may  be  looked  to,  complaioant's  bill  in  the 
nature  of  a  bill  of  review,  which  averred  the 
above  facts,  is  good  as  egeinst  demurrer;  the 
fact  that  the  mortgagee  recaved  a  larger  sum 
than  complainant  disclosing  error  apparent  on 
the  face  of  the  record. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  {§  1079-1000;  Dec.  Dig.  €=>44B.] 

Appeal  from  Chancery  Court,  Warren 
County;  E.  N.  Thomas,  Chancellor. 

Bill  In  the  nature  of  a  bill  of  review  by 
Mrs.  E.  E.  Johnson  against  the  American 
Bank  &  Trust  Company  and  others.  From  a 
decree  overruling  a  demurrer  to  the  bill,  tbe 
named  defendant  appeals.  Affirmed  and  re- 
manded. 

McLaurln  &  Armistead,  of  Ylcksburg.  for 
appellant  Brunlnt,  Hlrsch  ft  Griffith,  of 
Vlcksburg,  for  appellee. 

SYKES,  J.  Tbe  appellee  here,  Mrs.  E.  R 
Johnson,  filed  ber  bill  In  th«  nature  of  a  bill 
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Of  review,  against  Mrs.  Mary  Bell  Piatt,  B. 
S.  PJ&tt,  ber  htuband,  the  American  Bank  & 
Trust  Oompany,  and  A.  M.  Waggener,  trus- 
tee, defendants,  In  the  diancery  court  of 
Warren  county,  alleging  that  an  error  had 
been  committed  against  ber,  and  that  it  ap- 
peared on  the  face  of  the  decree  and  record  In 
tlie  partition  suit  filed  by  ber  against  these 
same  defendants  In  tbls  same  court,  and  ask- 
ing that  tbls  error  be  cured  and  corrected. 
The  aUegatlons  of  the  original  bill,  the  plead- 
ings and  decree  In  said  cause,  show  the  fol- 
lowing facts,  Tls. :  The  appellee  was  the  own- 
er of  an  undivided  one-half  interest  in  cer- 
tain real  estate  situated  in  Vicksburg,  and 
Mrs.  Mary  Bell  Piatt  was  the  owner  of  the 
other  nndlTlded  <uie-half  Interest  The  un- 
dlrlded  one-balf  interest  ot  Mrs.  Piatt  was 
Included,  along  with  other  property,  in  a 
deed  of  trust  to  the  appellant  American 
Banking  Company,  in  the  sum  of  $4,000.  A 
bill,  praying  for  sale  of  these  lands  and  par- 
tition ct  the  luoceeds,  was  filed  by  appellee, 
and  no  anawer  was  filed  by  eithw  of  the 
Flatta,  and  decrees  pro  confesso  were  taken 
against  them.  In  her  original  bill,  appellee 
also  aUftsed  tbat  the  Platts  bad  collected  the 
rents  and  iwoflts  trcHn  these  lands  for  a  pe- 
riod of  two  yean,  and  had  foiled  to  account 
to  her  for  her  undivided  one-half  of  this 
amount,  and  also  asked  that  they  be  reqinired 
to  pay  Oie  same  to  her,  or  tiiat  she  be  paid 
this  amount  out  at  the  proceeds  of  the  sale 
of  the  undivided  one-taalf  Intmst  of  the 
Platts.  The  American  Bank  &  Trust  Com- 
pany answered,  Joining  in  the  prayer  tor  pe- 
tition for  sale  of  the  property,  but  prayed 
that  the  proceeds  of  the  undivided  one*lutlf 
interest  which  belonged  to  the  Platts  be  paid 
to  them,  and  not  subjected  to  any  claim  for 
rents  due  the  twellee ;  tbat  it  would  be  nec- 
eesazy  for  this  entire  amount  to  be  paid  to 
them  because  the  balance  of  ibe  property  in- 
cluded in  tbMr  deed  of  trust  would  not  be 
sufficient  for  them  to  realize  the  amount  of 
said  indebtedness.  Thete  waa  no  claim  for 
any  other  equlttes  in  the  pleadings,  except 
tbat  equity  idaimed  by  the  appellee,  Mrs. 
Jc^nson,  arising  from  the  amount  due  her  by 
the  Platts  because  of  the  rents  collected  by 
them  for  two  years  and  unaccounted  for  to 
ber.  A  commlssloqer  was  appointed  by  de- 
cree of  the  court  to  sell  the  land,  and  the 
ruling  on  the  equities  was  reserved  until  final 
decree.  The  commissioner,  after  the  sale  and 
after  the  payment  of  the  costs  and  attorneys' 
fees,  paid  to  the  appellant  bank  the  sum  of 
$1,004.62,  and  paid  to  the  appeUee  the  sum  of 
$5u6.48,  which,  the  decree  of  the  court  shows, 
settled  all  the  equities  between  the  parties. 

It  Is  the  contention  of  the  appellant,  who 
filed  a  demurrer  to  the  bill  of  review,  that, 
since  the  decree  and  pleadings  In  the  case 
show  that  there  were  certain  equities  to  be 
settled,  and  which  were  settled  In  the  de- 
crees, then  it  is  to  be  presumed  that  the  di- 


vision above  set  forth  was  in  settlement  of 
these  equities.  Tbls  is  a  mistake,  however, 
for  the  reason  that  the  only  equities  mention- 
ed in  the  pleadings  are  those  mentioned  In 
the  bill  of  the  appellee.  In  which  she  claims 
that  she  Is  not  only  entitled  to  one-half  of  the 
proceeds  of  the  sale  of  the  land,  but  Is  also 
entitled  to  be  paid  out  of  these  proceeds  what- 
ever amount  Is  due  her  by  the  Platts  for 
rents  collected  and  unaccounted  for  by  them. 
It  Is  well  settled  In  this  state  that  the  court, 
for  an  error  apparent  in  the  decree  and  the 
pleadings,  should  look  to  all  the  pleadings 
and  the  decree,  but  not  to  the  evld^ce  In  the 
case,  as  is  shown  by  the  following  quotation: 
"A  bill  of  review  for  error  apparent  on  the 
face  of  the  decree  is  io  the  nature  of  an  asiugn- 
ment  of  errors,  on  writ  of  error,  and  the  error 
mast  appear  on  tho  face  of  the  pleadings,  pro- 
ceedings, and  decree,  without  reference  to  the 
evidence.  The  propriety  of  the  decree,  aa  not 
justified  by  the  evidence,  cannot  be  questlonert 
by  bill  of  review,  which  is  not  a  substitute  for 
an  appeal  from  the  decree.  The  qaestkm  pre- 
sented by  a  bill  of  review  for  error  apparent  is 
whether  the  decree  rendered  is  supported,  tak- 
ing everything  aa  stated  by  the  record,  ezclndinx 
the  evidence,  to  be  true.  Under  our  system,  aU 
the  pleadings,  proceedings  of  record,  and  decree 
may  be  looked  to  on  a  bill  of  review  for  error 
apparent.  The  evidence  cannot  be.  The  author- 
ities to  this  effect  are  numerous,  and  need  not 
be  dted.  They  all  agree."  Enochs  t.  Harrel- 
son     aL,  S7  Mlsa.  466. 

If  the  appeUee  had  been  paid  the  larger 
sum  instead  of  the  appellant  bank,  the  court 
would  not  be  able  to  say  tbat  an  error  ap- 
peared on  the  face  of  the  record ;  but  since 
the  appellee  received  the  smaller  amount,  It 
Is  apparent  from  the  decree  and  pleadings 
tbat  a  mistake  was  made  against  ber. 

The  moneys  remaining  in  the  hands  of  the 
special  commissioner,  after  paying  court 
costs,  commissioner's  fee,  solicitors'  fees  and 
the  bill  of  J.  R.  An  drees,  should  have  been 
equally  divided  between  the  appellee  and  the 
American  Bank  &  Trust  Company. 

The  decree  of  the  court  below  Is  affirmed, 
and  the  cause  remanded,  with  leave  to  appel- 
lant to  answer  within  60  days  after  the  man- 
date of  tbls  court  Is  filed  In  the  court  below. 

Affirmed  and  remanded. 


ILLINOIS  CENT.  R.  CO.  v.  DILLON  et  al. 

(No.  17S57.) 

(Supreme  Court  of  Mississippi,  Divirion  A. 
Hay  22,  1916.) 

* 

L  Raileoaos  «=:>300— Gbossinq  AcciDEnTO— 
Licensees. 

Where  pedestrians  continued  to  use  a  street, 
though  it  was  discontinued  and  not  used  by  ve- 
hicles, a  plank  having  been  placed  so  as  to 
facilitate  crossing  the  tracka  of  the  defendant 
railroad  compony,  the  railroad  company  is 
chained  with  knowledge  of  the  use  tyl  the  cross- 
ing, and  though  one  using  it  may  b«  only  a  li- 
censee, the  company  owing  him  the  same  duty 
It  owes  one  crossing  at  a  public  crosring. 

[Ed.  Note.— For  other  cases,  see  Bailroadi* 
Cent.  Dig.  I  955;  Dec  Dig.  ^300.] 
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2.  Railboads  <=»800<ia)  —  OBosnna  Aocx- 

In  aa  action  for  the  deith  of  one  ran  down 
wUIe  enadnc  railroad  tradEi)  the  aaeetion  of 
Ilia  oontrlbntoty  oegligenoe  AeM  f6r  the  iiuT> 

rOd.  Note.— For  other  caaea.  aee  Railroads, 
Oent  Die.  1 1166;  Dec  Dig.  4=93S0(13)-] 

5.  Railroads  <t»312(7)— Cbossino— Dtnr. 

Where,  after  it  bad  been  discontinued, 
many  penons  tised  a  street  to  cross  railroad 
tracks,  and  the  railroad  company  was  chanced 
with  knowledge  of  that  fact,  warnlnn  of  the 
approach  of  trains  should  be  given,  thoosh  the 
company  was  nnder  no  fltatotOET  dutj. 

[E^d.  Note.— For  other  eases,  see  Railroads, 
Cent  Die  i  9M;  Dec.  Dig.  «»312(7).] 

4.  Baizaoadb  ^360(9  —  Gbossino  Aoci- 

dsittb— jubt  qukstion. 

In  an  action  for  the  death  of  one  run  down 
while  croBsiaK  railroad  tracks  by  means  of  a 
street  wid(A  bad  been  discontinued,  the  qaeation 
of  the  company's  negUgence  in  failing  to  give 
warning  and  in  backing  the  engine  at  a  ugh 
rate  of  speed  held  for  the  jury. 

[Ed.  Note.— For  otber  cases,  see  Railroads, 
Cent  Dig.  |  1108;  Dec  Dig.  ^350(2).] 

6.  RAiLBOADa  ^»800— OsossxHoa— DuTT  or 
Cabs. 

Where  a  railroad  company  is  charged  with 
knowledge  that  a  crossing  u  osed  by  maiv  per- 
sona, it  ia  tKHind  to  keep  a  Io<Aout  for  aucfa  per- 
sons, while  persms  crossing  tlw  tracks  are  bound 
to  look  oat  for  tradns. 

[Ed.  Note.— Fttr  other  eaaes,  see  Railroads, 
Gent  Dig.  |  eS6;  Dec  Dig.  essSOO.] 

&  XBGUonqB  ^101— RailbojlD  Gbossiivo 

AcCIDKNT-OOMPAHATmC  NKaLIQKNCTB— EF- 
FECT. 

Where  one  croesing  railroad  tracks  at  a 
street  which  hsd  been  discontinned,  bnt  was 
used  by  many  persons,  was  guilty  of  contribu- 
tory negligence,  such  negligence  would  only  di- 
minish the  amount  of,  but  would  not  defeat, 
recovery. 

[Ed.  Note—- For  other  cases,  see  Negligence, 
Cent  Dig.  II  8B^  166,  164,  16T;  Dec  Dig.  «s» 
lOL] 

Appeal  from  Circuit  Court,  Alcorn  Coun- 
ty; Claude  Clayton,  Judge. 

Action  by  Mrs.  Nannie  N.  Dillon  and  oth- 
ers against  tbe  IlUnbls  Central  Railroad 
Company.  From  a  judgment  for  plalnttfCs,- 
defendant  appeals.  Affirmed. 

Mayes,  Wells,  May  &  Sanders,  of  Jackson, 
and  J.  M.  BotHie,  of  Corlntli,  for  appellant 
Tbwnas  H.  Johnston,  of  OoriDtb,  for  appel- 
lees. 

f 

SXKE8,  J.  Snit  was  filed  In  tbe  circuit 
court  of  Alcorn  county  by  the  appellees  here 
against  tbe  Illinois  Central  Railroad  Com- 
pany, the  appellant,  for  $25,000  damages  for 
the  alleged  negligent  killing  of  J.  D.  Dillon, 
the  husband  of  Mrs.  Nannie  N.  Dill<».  A 
Tercet  and  Judgment  of  (he  court  below  in 
favor  of  the  plaintiffs  for  $5,000  was  en- 
tered, from  which  this  appeal  is  prosecuted. 
The  material  facts  in  the  case  as  found  by 
the  Jury  were  the  following:  The  defendant 
railroad  company  was  operating  a  railroad 
as  a  common  carrier  through  the  eastern  part 
of  the  dty  of  Corinth  and  within  the  corpo- 
rate limits,  and  that  the  said  railroad  track 


Involved  In  this  controversy  crosses  what 
was  once  known  as  Foote  street  That  about 
the  time  the  railroad  was  constructed,  by 
city  ordinance,  this  street  was  dosed.  Pades- 
trlana,  however,  continued  to  use  this  old 
street  across  the  railroad  as  a  crossing,  and 
a  plaak  had  been  put  over  a  dltdh  1^  em- 
ployte  4^  the  railroad  company  at  tbe  point 
where  tbe  pedestrians  crossed  said  railroad. 
That  this  crossing  was  used  by  160  or  200 
employes  of  certain  factories  in  goln^  to  and 
coming  from  their  work  every  morning  and 
every  aftenuxm.    13iat  Ok  nsnal  time  at 
crossing  la  the  morning  was  between  6  and 
7  o^dock.  That  the  accident  tai  qnesttai  oc^ 
cnrred  In  the  morning  between  6  and  7 
o'clock   Tb»  rallraad  tra^  here  runs  prac- 
tically north  uid  sonth,  and  Foote  street 
crossed  the  same  dli^onally  in  a  sonthesst- 
erly  direction.  That  on  the  morning  of  the 
accident  whidl  resulted  In  tbe  deatlt  of  tbe 
husband  of  appellee,  J.  D.  DUUm,  the  de- 
ceased, was  going  to  his  work,  prooeeding 
along  Footo  street  nnta  be  readied  a  coal 
chute  irtilch  was  on  tbe  west  dde  of  the  rail- 
road tra(&  following  tbe  footpattk  used  by 
pedestrians  across  said  railroad  track.  Tbe 
testimony  shows  tbat  oa  acooont  of  a  ooel 
diute  and  certain  bouses  tbe  view  of  the  de- 
ceased as  well  as  that  of  the  train  crew 
was  obstructed  until  the  deceased  came  froio 
nnder  tbe  coal  dinte  and  was  within  about 
6  f6et  of  the  truck,  at  which  place  he  could 
see  and  be  seen.  That  on  the  day  In  qnestliHi, 
apparently  without  looking  or  listening,  he 
walked  upon  the  railroad  trade  and  was 
struck  by  a  swltdi  m^e  of  tbe  railroad 
company  wbldi  was  backing  on  said  track 
at  a  rate  of  speed  varlonsly  estimated  firom 
ao  to  40  miles  an  hoar,  and  was  Instantly 
killed.  Hie  testimony  of  the  plalntUTs'  wit- 
nesses was  that  they  heard  no  bell  ilnglDf 
nor  whistle  blown  by  the  engineer.   Tbe  tes- 
timony of  the  engineer  and  fireman  was  to 
tbe  effect  that  the  fireman  was  ringing  tbe 
bell,  but  was  silent  as  to  whether  or  not 
any  sort  of  whistle  was  sounded  for  this 
crossing.    It  is  the  theory  of  the  appellant 
that  the  deceased  was  at  best  a  bare  licensee 
to  wbom  tbe  railroad  company  owed  only  the 
duty  of  not  willfully  or  wantonly  Injuring 
or  killing  him;  further,  that  they  were  un- 
der no  obligation  to  be  on  the  lookout  for 
bim  on  the  track,  and  were  under  no  statu- 
tory or  common-law  obllgatlOTi  to  sound  any 
signal  for  this  crossing.   It  Is  the  theory  of 
the  appellee  that  tbe  defendant  railroad  com- 
pany ia  liable  In  this  case  if  they  were  guilty 
of  any  negligence,  that  they  owed  more  of 
a  duty  to  the  deceased  than  simply  tiiat  of 
not  wantonly  or  willfully  injuring  him,  and 
that  under  the  drcumstances  it  was  their 
duty  to  have  maintained  a  lookout  for  pedes- 
trians upon  this  crossing.  The  record  sbon-s 
that  tbe  6  mile  an  hour  speed  limit  had  been 
released  by  tbe  railroad  commission  Is  the 


Aa»For  othM-  CMM      uroe  topic  and  KST-NUUBBR  la  all  K«y-Nnmbered  DIcmU  aad  Index* 


Digitized  by  Google 


Mian) 


OHAMDLEa  T.  CHANDLBB 


811 


interest  of  appellant  at  tbli  particnlar  place, 
GtHueqnently  ttiia  statute  la  not  involTed. 

[1, 2]  In  omslderlDg  wbat  duty  was  owed 
by  tbe  appellant  to  Oie  deceased  In  this  case 
It  Is  necessary  to  rlew  the  facts  and  dream- 
stances  relating  to  tlie  use  of  this  crossing  or 
footpath  by  pedestrians  over  tbe  track.  The 
testimony  In  tiie  record  shows  that  while  Foote 
street  was  closed  bo  far  as  vehicles  were 
concerned,  pedestrians  contlnoed  to  use  the 
same  Just  as  they  had  used  It  before  It  was 
vacated  or  dosed.  That  every  morning  be- 
tween the  hours  of  6  and  7  <^dock  employes 
of  certain  mills  altnated  on  the  east  side  of 
the  trax^  anssed  this  railroad  track  at  this 
PBitlcnIar  place.  This  fact  certainly  most 
have  been  weU  known  to  the  defendant  rail- 
road ccHiqAiy,  and  by  aU  the  laws  ct  Jus- 
tice and  hnmanlty  they  are  diarged  wttti  this 
knowledge.  There  was  no  protest  of  any 
kind  by  the  defendant  company  ot  this  use 
of  the  old  street  by  xtedestilana.  In  tvA  the 
record  shows  that  a  plank  had  been  placed 
over  a  dUdi  on  one  idde  of  ttds  crossing  and 
had  been  fastened  down  to  hdd  the  same  for 
the  cmvenlence  of  pedestrians  using  the  same. 
This  hdng  true,  we  regard  thte  as  a. very 
diff«ent  case  from  the  Amola  Case  in  78 
Miss.  787.  2»  South.  768,  84  Am.  St  Bep.  646, 
relied  upmi  by  ocvansel  for  appellee.  In  fact, 
the  deceased  In  this  case  was  more  than  a 
bare  licensee;  he  was  an  invited  licensee, 
sometimes  called  an  invitee  or  a  favored  li- 
censee, and  tbe  railroad  wwnpany  owed  him 
the  same  duty  that  It  owes  to  one  on  Its 
tracks  at  a  public  or  other  crossing,  namely, 
the  duty  not  to  negligently  kill  or  injnra 
The  question  of  contributory  negligence  of 
the  deceased  was  properly  submitted  to  the 

[3-1]  While  the  railroad  company  was  un- 
der no  statutory  duty  to  sound  alarms  for 
this  crossing,  at  the  some  time  It  is  our  opin- 
ion that  its  common-law  duty  required  tbe 
engineer  to  t^ve  signals  of  his  approadi  to 
this  much-used  crossing,  especially  la  this 
true  when  the  engineer  knew  that  he  was 
approaching  this  crossing  at  a  rapid  rate  of 
speed  with  a  backing  engine  at  the  hour  when 
between  ISO  and  200  people  crossed  it  In 
fact,  their  failure  to  give  these  signals,  con- 
pled  with  the  fact  that  the  engine  was  back- 
ing at  a  rapid  rate  of  speed  and  that  tbe  engi- 
neer could  not  see  anything  In  front  of  his 
engine  within  two  or  three  car  lengths,  in 
our  opinion,  makes  out  a  case  of  negligence 
under  the  common  law,  which  should  have 
been  submitted  to  the  Jury.  In  this  case  the 
ccsidQCt  of  the  railroad  company  was  an  Im- 
plied invitation  to  pedestrians  to  use  this 
crossing.  Allen  v.  Y.  &  M.  V.  R.  Co.,  71 
South.  386.  This  case  is  very  different  from 
one  where  only  a  few  people  are  in  the  habit 
of  crossing  the  railroad  track  at  a  certain 
point  not  at  a  public  crossing,  as  was  the 
case  In  that  of  the  McCoy  Case  la  105  Miss. 


787,  63  South.  221.  On  account  of  the  ob- 
structions, above  set  forth,  to  one  approadi- 
Ing  the  railroad  and  to  einpl<vte  upon  en- 
gines and  trains  of  the  railroad,  it  was  the 
duty  of  boQi  tiie  pedestrians  and  of  Uie  rail- 
road employes  to  be  more  careful  to  maintain 
a.  proper  lookout  when  approaching  this 
crossing.  However,  any  contributory  negli- 
gence on  the  part  of  the  deceased  would  only 
diminish  Uie  amount  of  the  verdict,  and  the 
amount  of  this  verdict  leads  us  to  b^eve 
that  the  Jury  took  Into  consideration  the  con- 
tributory negligence  of  the  deceased.  In 
t&ct,  we  are  of  the  opinion  that  the  railroad 
con^iany  has  no  cause  whatever  to  complain 
of  the  verdict  or  of  the  amount  of  same. 
The  Instructions  given  on  behalf  of  the  ap- 
pellant were  moat  liberal  We  find  no  errors 
in  the  other  assignments  at  error  of  the  ap- 
pellant The  case  is  therefore  affirmed. 
Affirmed. 


OHANDLBB  et  aL  v.  OHANDLGB  et  al 
(Na  17608.) 

(Supreme  Court  of  Mlsdsslppl,  DivialtHi  A. 
May  22.  1916.) 

1.  TBUSTB  ^=>243  —  TEBHUIATIOlf— Fxbbohai. 

Tkustb— Death  or  Tsubtbb. 

Where  a  wilt  vested  le^al  title  in  a  trus- 
tee for  tbe  use  of  the  cMldren  of  certain  nsmed 
parti«L  with  power  to  sell  land  "in  hU  dis- 
cretion"— that  is,  when  it  was  for  tbe  best  in- 
terests of  cestms  que  trust— the  trust,  in  so 
fnr  as  the  power  to  sell  was  concerned,  was  a 
purely  personal  trust,  which  could  not  be  ex- 
erdsed  by  another  so  that  on  his  deatii  the 
power  to  sell  was  extinguished. 

d.  Mote.— For  otfav  cases,  see  Trusts,  GenL 
J  8S0;  Dee.  Dig. 

2,  PABTrnoN  0=312(2)  —  Lard  SuBracr  to 

PABTITION— STATtTTB. 

Under  Code  1906,  8  3^1,  providing  that 
partition  of  land  held  by  Joint  tenants  In  com- 
mon having  an  estate  in  possession,  whether  in 
a  freehold  or  a  term  of  years,  may  be  made  by 
the  chancery  court,  benefldarlea  under  a  tea- 
tamentaiT  trust,  after  death  of  tbe  trustee  had 
extiagniBbed  a  power  to  sell  when  for  the  best 
interest  of  tbe  beneficiaries,  were  endtled  to  a 
partition, 

[Ed.  Note.— For  other  cases,  see  Partition, 
Gent  Dig.  U  40.  49,  60;  Dec.  Dig.  «=3>12(2).] 

Appeal  from  Chancery  Court,  Madison 
County;  P.  2S.  Jones,  C^iancellor. 

Wa  Sot  partitloD  between  J.  P.  Chandler 
and  others  and  P.  B.  Cliandlar  and  oOierB. 
Demmrer  to  imi  sustained,  and  J.  P.  Chand- 
ler and  others  aiqieaL  Beversed  and  re- 
manded. 

John  F.  Wilkerson,  formerly  a  resident  of 
Madison  county,  died  In  1909,  leaving  a  last 
will  and  testament.  Item  2  of  which  is  as 
follows: 

^  give,  bequeath  and  devbe  unto  B.  0. 
Chandler  in  trust  all  of  the  remainder  of  my 
property,  real,  personal  and  mixed,  of  every  na- 
ture and  kind  whatsoever,  for  the  use  and  bene- 
fit of  all  of  tbe  children  of  Ann  Chandler  and 
Abe  Chandler,  of  Halifax,  Virginia,  and  the  said 
R.  G.  Chandler  is  invested  with  the  legal  title 
to  the  same  and  is  empowered  to  sell,  asstgn. 
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transfer  Bud  conTe;  an;  and  all  of  It  as  in  bis 
discretion  he  may  see  fit,  for  the  use  and  benefit 
of  said  children  aforesaid,  and  tbe  purdiaser 
need  not  look  to  tbe  application  of  the  proceeds 
of  said  sale,  or  sales,  but  said  R.  C.  Chandler 
shall  not  sell  any  of  said  lands  until  20  years 
have  elapsed,  unless  he  can  sooner  sell  It  for 
as  much  as  $20.00  per  aero  tor  tbat  be  may 

^LO.  Ghandter  is  named  as  the  execator, 
and  he  quaUfled  imd  proceeded  to  execute  bis 
trust  n.  0.  Chandler  died  in  1912,  and  there- 
after appellants,  who  are  the  children  of 
Ann  and  Abe  Chandler,  filed  a  bill  tor  parti- 
lion  of  tiie  property  bequeathed  to  them  by 
ibB  terms  of  said  item  of  the  will  of  said 
Wilkerson.  The  bein  at  law  of  B.  C.  Chan- 
-dler,  deceased,  are  made  defendants  to  the 
bill.  It  Is  alleged  In  the  blU  that  Ednce  the 
deatb  of  B.  C  Cbandler  the  trust,  which  was 
iiersonal  to  him,  has  failed,  and  that  Uie  land 
devised  in  said  will  descended  upon  the  death 
■of  B.  C  Chandler  to  these  petitioners  free 
from  any  trust  ox  UmitatlonB,  and  that  the 
pedtfonera  are  the  owners  In  fee  simple,  and 
that  said  lands  are  now  subject  to  be  parti- 
tioned in  kind  among  tliem.  Tbe  prayer  Is 
partition. 

The  defendants  filed  a  demurrer,  which  al- 
lied that  under  the  clause  in  the  will  re* 
ferred  to  the  land  must  be  held  in  trust  for 
20  years,  and  that  the  complainants  are  not 
entitled  to  a  partition  tn  kind  until  aftor  the 
•expiration  of  20  years.  The  court  sustained 
the  demurrer,  and  this  appeal  is  prosecuted. 

Section  3321  of  the  Code  of  1006,  referred 
to  in  the  (pinion,  is  as  follows: 

"Partition  of  land  held  by  joint  tenants,  ten- 
ets in  common,  or  coparceners,  having  an  es- 
tate in  possession  or  a  rifcbt  of  possession  and 
not  in  reversion  or  remainder,  whether  the  joint 
interest  be  in  the  freehold  or  in  a  term  of  years 
not  less  than  five,  may  be  made  by  decree  of  the 
■chancery  court  of  that  county  in  which  the 
lands,  or  soma  part  thereof,  are  situated;  or  if 
the  lands  be  held  by  devise  or  descent,  the  di- 
virion  may  be  ordered  by  the  chancery  court  of 
the  county  in  which  tbe  will  was  probated  or 
letters  of  administration  granted,  although  none 

the  lands  be  in  that  county." 

H.  B.  Greaves,  of  Canton,  for  appellants. 
Oreen  St  Green,  of  Jackson,  and  W.  'H.  &  R. 
H.  Powell,  of  Canton,  for  appellees. 

SMITH,  O.  J.  Tbe  sole  question  presented 
to  us  on  this  record  la  whether  or  not  the 
land  here  in  question  is  subject  to  partition 
.at  tbe  suit  of  the  children  of  Ann  and  Abe 
•Chandler  before  the  erplratlon  of  20  years 
irom  tbe  death  of  tbe  testator. 

[1]  By  the  will  the  legal  tiUe  to  the  land 
was  vested  in  B.  C.  Cbandler  and  tbe  equi- 
>table  title  thereto  in  tbe  children  of  Ann  and 
Abe  Chandler.  To  R.  C.  Cbandler  was  also 
.|^ven  the  power  to  sell  tbe  land  "in  his  dls- 
<cretion."  from  which  we  understand  that  he 
>«ould  sell  or  not  as  in  his  Judgment  was 
for  the  best  Interests  of  bis  cestuls  que  trust 
The  trust  reposed  in  him,  tiierefore,  in  so 
ter  as  the  power  to  sell  is  concerned,  Is  a 
purely  personal  one,  and  cannot  be  exercised 


by  another,  from  which  it  follows  that  upon 
his  death  the  power  to  sell  became  extinct 

[2]  We  are  not  called  upon  now  to  deter- 
mine in  whom  the  legal  title  to  tbe  land  is 
vested,  for,  conceding  that  it  is  vested  la 
some  person  or  persons  other  than  the  diil- 
dren  of  Ann  and  Abe  Chandler,  such  person 
or  persons  bold  tbe  land  In  trust  without  any 
duties  to  discbarge  relative  thereto,  bat 
merely  for  the  benefit  of  the  dilldren  ct  Ann 
and  Abe  Cbandler,  who  are  entitled  to  tbe 
possession  thereof,  and  against  whom  the 
legal  title  cannot  be  set  up  (Brown  t.  Doe  ex 
dem.  "Weast,  7  How.  181),  so  that  under  sec- 
tion 3521.  Code  of  1000,  tb^  are  entitled  to 
a  partition.  The  decree  €f  the  court  below 
win  be  reversed,  and  the  cause  remnnded, 
with  leave  to  appellee  to  answer  wUbiu  30 
days  from  the  filing  of  the  mandate  in  the 
court  below. 

Reversed  and  remanded. 


WHEBLBB  V.  SODTHBBN  BT.  00. 
(No.  1^097.) 

(Snifreme  Court  of  Mississippi,  Division  A. 
May  22, 19ia) 

1.  Death  «=98— What  Law  Goveskb. 

The  law  of  tbe  state  where  tbe  plaintiff's 
intestate  was  killed  must  govern  in  an  action 
for  his  wrongful  death,  brought  by  the  a^hnin- 
istrator  in  Misrissippi. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  fS  12,  36,  52. 121,  133 :  Dec.  Dig.  «=>8.] 

2.  Death  ®=>32  —  Aonow  fob  Wsonoful 

I>EATH— PaBTIES  PLAINTITP— MOTHEE  OF  II- 
LEOITIMATE  CHILD— "NEXT  OF  KlN." 

Under  Shannon's  Code  Tenn.  §  4025.  pro- 
viding that  the  right  of  action  of  a  person  whose 
death  is  caused  by  the  wrongful  act  of  another 
shall  pass  to  the  widow,  and  if  there  is  no  wid- 
ow, to  bis  children  or  personal  representatives 
for  tbe  benefit  of  his  widow  or  "next  of  kin,** 
and  section  4166.  providioK  that  on  the  death 
of  an  illegitimate  child,  intestate,  bis  estate  shall 
go  to  his  mother,  the  mother  of  an  ill^timate 
child  was  tbe  "next  of  kin,"  and  might  main- 
tain an  action  by  the  administrator  for  bis 
wrongful  death. 

[Ed.  Kote. — For  other  cases,  see  DeaQi,  Gent 
Dig.  18  47,  48;  Dec.  Dig.  «=>32. 

For  other  definitions,  see  Words  and  Phrasei. 
First  and  Second  Series.  Next  of  Kin.] 

8.  Batiaoadb  «=»400(6)— Aotxonb  fob  Death 

— QUESnOW  FOB  JUBT. 

In  an[  action  for  the  wrongful  death  of 
plaintiff's  intestate,  killed  by  defendant's  train 
in  Tennessee,  governed  by  Shannon's  Code, 
Tenn.,  {  1574,  subaec.  4,  requiring  ralltoads  to 
keep  an  engineer  or  some  one  on  the  locomotive 
always  on  the  lookout  ahead,  and  when  any 
person  appears  on  the  road  to  employ  every  pos- 
sible means  to  prevent  the  accident  section 
1575,  making  every  railroad  failing  to  observe 
such  precautions  responsible  for  aU  damafces  to 
persons  resulting  from  any  accident  and  sec- 
tion 1576.  exonerating  it  from  liability  if  it  has 
observed  sadi  precautioDS,  evldoice  held  to  maks 
the  defendant^  negligence  a  question  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  S  1373 ;  Dec.  Dig.  «s»400(6).] 
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Appeal  from  Circuit  Court,  Tlsbomlngo 
County;  Claude  Clayton,  Judge. 

Action  by  Dr,  J.  S.  Wheeler,  Administra- 
tor, against  the  Southern  Railway  Company. 
Judgment  for  defendant  and  plaintiff  ap- 
peala.   Reversed  and  remanded. 

Cunningham  &  Cunningham  and  Julius  E. 
Berry,  all  of  BoonevUle,  for  appellant.  W. 

J.  XAmb,  of  Corinth,  for  appellee. 

HOL.DEN,  J.   This  case  Is  appealed  from 
the  drcnit  court  of  Tishomingo  county,  where 
tbe  appellant.  Dr.  J.  S.  Wheeler,  administra- 
tor of  the  estate  of  Fred  Thomas,  deceased, 
filed  his  declaration  against  the  aroellee. 
Southern  Railway  Company,  claiming  dam- 
ages for  the  death  of  Freddie  Thomas,  caus- 
ed by  one  of  appellee's  trains,  about  two  miles 
east  of  Bossvllle,  Tenn.  The  deceased,  Fred- 
die Thomas,  was  a  bastard,  about  16  years  of 
age,  and  the  suit  was  filed  by  the  administra- 
tor for  the  benefit  of  the  mother  of  this  bas- 
tard son.   The  testimony  in  the  case  shows 
that  one  night  In  October,  1B12,  Freddie 
Thomas  and  Andle  Gaines,  both  boys  about 
16  years  of  age,  were  trarellng  afoot  east  on 
the  right  of  way  of  the  appellee,  about  2 
miles  east  of  Rossville,  Tenn.,  on  their  way 
to  Corinth,  Miss.   While  walking  along  the 
track  In  the  nighttime,  they  became  tired 
and  seated  themselves  for  a  temporary  rest 
upon  the  appellee's  main  track  at  a  place 
where  the  roadbed  was  level  and  the  track 
clear  and  straight  for  a  distance  of  2  or  3 
miles.    While  seated  upon  the  track,  they 
both  fell  asleep,  and  while  they  were  sittlnj? 
there  asleep,  the  appellee's  east-bound  fast 
passenger  train  approached,  running  at  a 
speed  of  40  or  60  miles  an  hour.   When  the 
train  got  within  about  200  feet  of  the  boys, 
one  of  them,  Audle  Gaines,  awoke,  and,  see- 
Ing  his  danger,  sprang  from  the  track  Just  In 
time  to  escape  being  struck  by  the  engine, 
while  the  deceased,  Freddie  Thomas,  awoke 
and  raised  his  head  to  look,  and  was  struck 
by  the  train  and  killed. 

[1J  As  the  law  of  Tennessee,  where  the 
death  occurred,  must  govern  this  action,  we 
here  set  out  the  statutes  of  Tennessee  upon 
which  the  cause  of  action  is  based:  Section 
1574,  subsec.  4,  Shannon's  Code  of  Tennessee 
of  1890: 

"Ev^ry  railroad  company  shall  keep  the  cntd- 
neer,  fireman,  or  acme  otber  person  upon  the  lo- 
comotive, always  upon  the  lookout  ahead;  and 
when  any  person,  animal,  or  other  obstructioa 
appears  upon  the  road,  the  alarm  whisUe  shall 
be  sounded,  the  brakes  put  down,  and  every  pos- 
dUe  means  employed  to  atop  the  train  ana  pre- 
vent an  accident" 

Section  1576: 

"FaUure  to  Ohaerve  Precaution*.— ^yevy  rail- 
road company  that  fails  to  observe  those  pre- 
cautions, or  cause  them  to  be  observed  by  its 
agents  and  servants,  shall  be  responsible  for  all 
damages  t(^  persona  or  property  occasioned  by, 
or  resultinjc  from,  any  accident  or  collision  that 
may  occar. 

Section  1576: 

"O&««rvano0  o/.— No  railroad  CMapany  diat 
«bserr«i)  or  causes  to  be  observed,  these  precau- 


tions shall  be  responsible  for  any  damage  done 
to  persons  or  property  on  its  road.  The  proof 
that  It  has  observed  said  precautions  shall  be 
upon  the  company." 

It  will  be  observed  that  the  Tennessee 
statutes  require  tbat  every  railroad  company 
running  locomotives  keep  an  engineer,  fire- 
man, or  some  other  competent  {»eraon  on  the 
lookout  ahead,  and,  when  any  person,  ani- 
mal, or  other  obstruction  appears  upon  the 
road,  to  sound  the  alarm  whistle,  put  down 
the  brakes,  and  do  everything  possible  to 
prevent  au  Injury;  and  when  any  person  ap- 
pears upon  the  road  as  an  obstruction  and 
Is  injured  or  killed  by  a  train,  the  railroad 
shall  be  liable  for  damages,  unless  it  ex- 
onerates Itself  by  proof  that  It  observed  all 
of  the  precautions  required  by  the  statutes, 
viz.,  a  competent  lookout  ahead,  the  alarm 
whistle  shall  be  sounded;  the  brakes  put 
down,  and  every  possible  means  employed 
to  stop  the  train  atid  prevent  an  accident. 

The  appellant  made  out  his  case  by  the 
proof  required  under  the  statute,  and  rested. 
The  appellee  railroad  company  then  under- 
took to  meet  the  burden  Imposed  by  the 
statutes,  and  Introduced  the  engineer.  Smith, 
who  was  in  charge  of  the  engine  of  the  train 
that  struck  and  killed  the  deceased,  Freddie 
Thomas.  Engineer  Smith  testified  that  he 
was  at  his  place  on  the  engine,  was  on  the 
lookout  ahead,  and  as  soon  as  the  obstruction 
appeared  on  the  track,  sounded  the  alarm 
whistle,  put  down  the  brakes,  and  did  every* 
thing  possible  to  stop  the  train  and  prevent 
the  Injury.  The  engineer  further  testified 
that  the  two  boys  on  the  track  were  not 
seen  by  him  until  his  engine  had  approached 
within  150  to  200  feet  of  them.  He  also 
testified  that  the  headlight  on  tUs  engine 
was  a  high-power  electric  headlight,  and  was 
adjusted  for  "seeing  far  away,"  and  that  his 
electric  headlight  was  "focused  to  shine 
something  like  300  to  400  yards  beyond  the 
point  of  the  angle."  He  also  admitted  tbat 
at  the  time  of  the  killing,  and  while  near 
the  mangled  body  of  the  deceased,  he  said 
that  he  did  not  see  these  boys  on  the  track 
until  he  was  "right  on  them." 

In  rebnttQl,  the  appellant  introduced  as  a 
witness,  Audle  Gaines,  the  other  boy  who 
escaped  death  at  the  time  the  deceased  was 
killed,  and  this  witness  testified  that  he  was 
present,  and  was  close  to  where  the  deceased 
was  when  struck,  and  was  in  close  proximity 
to  the  train  as  it  approached  and  passed,  and 
that  he  heard  no  alarm  whistle  sounded.  He 
also  contradicted  the  testimony  of  the  engi- 
neer. Smith,  in  that,  he  said  that  the  train 
did  not  begin  to  stop  until  the  engine  bad 
passed  htm.  The  appellant  also  Introduced  a 
witness  by  the  name  of  W.  T.  Bamett,  who 
testified  that  he  was  a  passenger  on  the  train 
at  the  time  It  struck  the  deceased,  Freddie 
Thomas,  and  that  he  heard  no  whistle  alarm 
sounded,  and  that  he  was  in  a  position  to 
hear  It,  and  would  have  heard  It  U  any  had 
been  sounded. 
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Other  testimony  in  Qw  record  shows  that 
the  length  ot  the  train  in  quesQon  was  84S 
feet;  and  the  engineer,  Smith,  testlfled  that 
the  brakes  were  put  on  150  to  200  feet  west 
of  the  scene  of  the  injary,  and  that  the 
farsin  came  to  a  stop  within  800  feet  from 
the  place  where  the  brakes  were  applied,  and 
that  the  train  onght  to  be  stopped  within 
1.000  feet.  The  vltnesB  Bamett  testified  that 
the  rear  end  of  the  train,  when  It  stopped, 
most  have  been  one-half  mile  east  of  the 
scene  of  the  liijniy<  thus  contradicting  Ed^- 
neer  Smith  materially  as  to  the  point  at 
whicih  the  brakes  vere  applied. 

Other  testimony  in  the  record  discloses 
that  with  the  same  kind  of  straight,  lerel 
track,  and  with  the  same  kind  <tf  train,  en- 
gine, and  electric  beadli^t,  operated  tmder 
similar  conditions,  a  boy  on  the  track  conld 
he  observed  fn»n  the  engine  for  a  distance  of 
300  steps.  Other  evidence  In  this  connection 
shows  that  under  the  cirenmstancea  and  con- 
ditions Just  named  above,  a  boy  lying  on 
the  track  between  the  r^Is  conld  be  seen 
witibi  this  headlight  at  a  distance  of  from 
400  to  1,000  yards. 

With  all  the  above  testimony  before  the 
court;,  the  appellee  requested,  and  was  grant- 
ed, a  peremptory  instruction,  directing  the 
jury  to  find  for  the  defendant;  and  the  ap- 
pellant assigns  as  error  this  action  of  the 
lower  court 

[<]  The  appellee  raised  the  point  in  the 
lower  court,  and  urges  It  here,  that,  as  the 
deceased  Freddie  Thomas  was  a  bastard,  a 
recovery  1^  the  administrator  for  the  bmeflt 
of  the  mother  wlU  not  lie,  for  the  reas<m 
tiiat  the  mother  of  a  bastard  child  la  not, 
under  tiie  law,  the  "next  of  kin,"  and  that 
cansequoitly  the  action  cannot  be  mabitaln- 
ed.  A  suit,  under  the  Tomessee  statute 
(sectlcm  402S,  Shamum's  Oode)  may  be 
brou^it  for  the  b&aeOt  of  Ute  "next  of  Un;" 
and  under  another  statute  of  Tennessee,  the 
mother  of  a  bastard  child  may  Inherit  his  es- 
tate.   Section  4166,  Shannon's  Oode: 

"BMtate  of  Ilieffitimate,  Bow  Inherited.— When 
an  illegitimate  child  dies  intestate  without  child 
or  children,  husband  or  wife,  hii  real  and  per- 
sonal estate  shall  go  to  his  mother:  and  if 
there  be  no  mother  living,  then  eguaUy  to  bis 
brothers  and  sisters  by  his  motker,  or  descend- 
ants of  such  brothers  and  iters'* 

.^-eud  tbertfore  It  fcdlows  that  the  mother  Is 
the  *^ext  of  Un,"  and  may,  under  the  stat- 
ute (section  4025,  Shumon's  Code),  maintain 
an  action,  by  the  administrator,  for  damages 
for  the  death  of  her  bastard  child.  The 
harsh  and  unjust  rule  that  has  been  applied 
-  to  Illegitimates  the  common  law  is  un- 
doubtedly modified  by  the  statute  referred 
to  above.  This  conmion*law  rule  was  an- 
nounced In  an  age  when  tiie  thought  and  con- 
ditions th«i  (dl>tainlng  were  different,  and 
probably  less  humane,  than  at  the  present 
day.  A  bastard  comes  into  the  world  oa  ac- 
count of  an  Immoral  act  for  whitOt  be  is  In  no 
way  responsible.  It  is  not  because  of  his 
own  conduct  that  he  Is  discriminated  against 


by  Uie  law,  but  the  dlscrlminatbm  is  based 
upon  acts  committed  by  other  persons,  with- 
out his  ccmaent  or  knowledge,  and  long  before 
he  was  bom.  The  Legislature  manifested  a 
spirit  of  Justice  and  fair  play  modifying 
the  common-law  rule,  the  ^^^y«ht^«a^  of  wbl^ 
had  BO  long  been  obvious  to  alL  In  the  case 
of  L.  T.  Di<^8on  Coal  Go.  v.  LiddU.  49  Ind. 
App.  40,  94  17.  E.  411,  an  Indiana  case,  the 
subject  is  so  ably  discussed  that  we  here 
quote  at  length  from  the  opinion  tqr  Justice 
Lairy:  « 

"It  is  undoubtedly  true  that,  by  the  oommou 
law,  a  bastard  was  looked  upon  as  the  child  of 
nobody.  'He  cannot  be  heir  to  any  one,  neither 
can  he  have  heirs,  but  of  his  own  body;  for 
being  nullius  Alius,  be  is  therefore  of  Un  to 
nobody,  and  he  has  no  ancestor  fnnn  whfHU 
any  inheritable  blood  can  be  derived.*  1  Bl. 
Com.  469.  Kent  says:  The  rule  that  a  bastard 
is  nullius  filius  applies  only  to  the  case  of  in- 
heritances. It  hag  been  held  to  be  unlawful  for 
him  to  marry  within  the  Levidcal  degrees;  and 
a  bastard  has  been  held  to  be  within  the  mar- 
riage act  of  SL  26  Geo.  11,  whidi  required 
the  consent  of  the  father,  guardian,  or  mother 
to  the  Talidlty  of  the  marriage  of  a  minor.  He 
also  takes  and  follows  the  settlonent  of  his 
mother.  With  the  exception  of  the  right  of 
inheritance  and  successioQ,  bastards,  by  the  Eng- 
lish law,  as  well  as  by  the  law  of  France,  Spain, 
and  Italy,  are  put  upon  an  equal  footing  with 
their  fellow  subjects;  and  in  this  country  we 
have  made  very  considerable  advances  toward 
giving  them  also  the  capacity  to  inherit  by  ad- 
mitting them  to  possess  inheritable  bloodL*  2 
Kent,  Com.  (13th  Ed.)  214.  It  wiU  be  seen  that 
the  chief  incapacity  of  a  bastard  consisted  in 
Us  want  of  Inheritable  blood.  ^Hiis  want  has 
been  supplied  in  this  state  by  statute,  and  the 
harsh  rule  of  the  common  law,  which  forbade 
an  illegitimate  child  inheriting  from  its  moUier 
or  she  from  it,  has  been  thereby  abrogated.  *  *  * 

"This  action  is  brought  by  the  administrator 
of  the  deceased  iliegitimate  child  under  the 
provisionB  of  section  285,  Bnm^  Rev.  Stat. 
1908,  and  the  questitm  is  whether  the  mother  of 
such  child  is  its  next  of  kin,  or  whether  such 
child  has  no  next  of  kin  within  the  meaning  of 
the  provisions  of  that  section.  As  we  have  seen, 
the  statutes  of  this  state  give  to  such  a  cUld 
the  right  to  inherit  from  its  mother,  and  to 
the  mother  and  her  descendants  and  ctrflateral 
kindred  a  right  to  inherit  from  su^  child. 
In  this  state  there  is  no  distinction  between 
heirs  at  law  and  next  of  kin.  'At  common  law 
the  chief  practical  difference  between  next  of 
kin  and  heirs  at  law  is  that  the  former  take 
the  personal  property  by  distribution,  and  the 
latter  the  real  estate  by  descent  But  under 
our  statutes  of  descent^  no  such  distinction  is 
recognized,  and  the  heirs  at  law  are  also  the 
next  of  Un.'  Henry's  Probate  Law,  par.  819. 
In  the  case  <rf  Rogers  v.  Weller,  the  federal 
Court  construed  the  term,  'next  of  Un,*  as  ap- 
plied to  an  illegitimate  child,  in  connection  wiUt 
a  statute  of  Illinois  similar  to  our  own.  The 
court  said :  'The  effect  of  this  statute  is-  to 
pve  to  the  illegitimate  children  of  the  mother 
inheritable  blood.  So  far  as  our  state  is  con- 
cerned, they  are  vested  by  the  operation  of  this 
statute  witi)  the  qualities  of  inheritance,  lliey 
can  receive  from  tiie  mother  by  descent  and  talw 
real  estate  and  other  property  to  the  same  ex- 
tent as  legitimate  children,  and,  taken  in  con- 
nection with  the  subsequent  statute  of  1853. 
which  has  Srst  been  discussed,  it  seems  to  me 
that  the  better  interpretation  is  that  the  term 
"next  of  kin,"  used  in  the  last  clause  of  the 
act  of  1853,  includes  illegitimate  childr«i.  If 
such  exist,  of  the  mother,  where  the  mother  is 
heir.'  Rogers  v.  Weller.  20  fed.  Caa.  1130, 
1131.   The  statute  of  Illinois  omfMs  upon  H- 
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leKitimata  cbildren  practicallj  the  lame  r^hts 
in  referenot  to  inberitinK  and  tranemittiDg  prop- 
erty kr  iaheritance  as  are  given  oai  stat- 
ute. The  Supreme  Court  of  that  state  held 
that  these  statutes  so  changed  the  status  of  a 
bastard  at  common  law  aa  to  permit  his  ad- 
ministrator to  maintain  an  action  for  his  death 
for  the  benefit  ot  his  mother  as  Ma  next  of 
kin.  The  case  is  exactly  fn  iioint,  and  holds 
that,  under  statutes  such  aa  ours,  the  mother  of 
an  illegitimate  child  is  his  nert  of  kin  and  bis 
heir,  and  that  an  action  may  be  maintained  by 
the  administrator  of  such  deceased  ille^itimnte 
diild  for  her  benefit  as  its  next  of  kin.  Se- 
cnrity  Title,  etc.,  v.  West  Chicago,  etc,  R.  Co., 
91  lU.  App.  332.  In  the  case  of  Marshall  v. 
Wabash  R.  Co.,  120  Mo.  275,  25  S.  W.  179, 
the  Supreme  Court  ot  Missouri  held  that  the 
mother  of  an  illegitimate  cliild  could  maintain 
an  acti<m  for  the  wrongful  death  of  such  child 
under  a  statute  conferring  upon  a  parent  the 
right  to  maintain  an  action  for  the  wrongful 
death  of  an  unmarried  minor  child.  The  deci- 
sion was  based  upon  the  statnte  of  that  state 
which  provides :  'Bastards  shall  be  capable  of 
inheriting  and  transmitting  inheritance  on  the 

Eart  of  their  mother,  and  such  mother  may  in- 
erit  from  her  bastard  child  or  children  in  like 
manner  aa  if  they  had  been  lawfully  begotten 
of  her.'  Rev.  St  1880,  8  4773.  The  court 
says:  TWa  section  does  not,  it  is  true,  legiti- 
mate a  bastard,  but  it  concedes  to  blm  In- 
h^tafa^e  blood  on  the  mother's  side.  In- 
stead of  being  the  eon  of  nobody,  as  at  common 
law,  he  has  a  mother  who  is  recognized  as  such 
by  our  laws.  Tlie  dnty  of  supporting  him  rests 
upon  her,  and  she  is  entitled  to  his  services 
during  minority.  As  the  chief  and  principal 
incapacity  of  a  bastard  has  been  removed  so  far 
as  be  ana  his  mother  are  concerned,  there  seems 
to  be  no  good  reason  why  a  statute  that  spealcs 
of  parents  and  children  should  not  apply  to  a 
mother  and  her  illegitimate  child,  onleas  there 
is  something  in  the  statute  or  subject  about 
whidi  it  treats  to  show  that  it  was  not  intoid- 
et]  to  apply  to  persons  standing  in  that  relation.' 

"Our  attention  has  been  called  to  the  cases 
of  Alabama,  etc.,  Co.  v.  Williams.  78  Miss, 
aoe,  2S  South.  853,  51  U  R.  A.  836,  84  Am. 
St.  Rep.  e24,  and  Illinoia,  etc.,  B.  Co.  v.  John- 
son, 77  Miss.  727,  28  South.  753,  61  L.  R.  A. 
837,  both  deddea  by  the  Supreme  Court  of 
Missiaaippi  <in  October,  1900).  The  first  of 
these  cases  was  an  action  by  Susan  Williams 
to  recover  from  the  appellant  for  the  wrongful 
death  of  her  Illegitimate  child.  A  recovery  was 
denied,  and,  In  the  course  of  Uie  opinion,  the 
court  says:  "Counsel  cite  Marshall  v.  Wabash 
K.  Co.7l^  Mo.  275,  25  S.  W.  179,  where  the 
right  of  the  mother  of  a  bastard  to  sue  for  hia 
death  waa  sustained.  It  will  be  seen  on  page 
282  of  120  Mo.,  page  181  of  26  S.  W ,  that 
the  opinion  in  fact  rests  on  two  statutes  of  the 
state  of  Missouri ;  the  first  declaring  the  mother 
to  be  the  natural  guardian  of  her  Illegitimate 
child.  We  have  no  such  statnte  in  Mississippi. 
The  second  declares  that  the  mother  may  in- 
herit from  her  bastard  child.  We  have  no  such 
statute  in  Mississippi.  Here  the  mother  of 
a  bastard  cannot  inherit  from  him.'  *  *  * 
The  phrase  'next  of  kin'  incdndes  snch  persons 
as  are  entitled  to  inherit  the  personal  property 
of  the  deceased  person.  Warren  v,  Englehart, 
13  Neb.  283,  13  N.  W.  401.  Tinder  the  statutes 
of  our  state,  the  mother  of  an  illegitimate  child 
and  her  descendants  and  collateral  kindred  are 
entitled  to  inherit  the  personal  property  of  such 
deceased  child,  and  are  therefore  its  next  of  kin. 
We  recognize  the  rule  that  a  statute  in  deroga- 
tion of  the  common  law  must  be  strictiy  oon- 
stmed,  and  we  regard  aectiou  285,  Bunuf  Rev. 


Stat.  1908,  as  such  a  statute,  but  we  do  not 
think  that  a  strict  construction  of  this  section 
will  prevent  the  mother  of  an  ille^timate  child 
from  being  considered  its  next  of  kin  within 
the  meaning  of  this  act," 

[3]  We  will  now  discuss  the  question  as  to 
whether  or  not  the  lower  court  erred  In 
granting  a  peremptory  Instruction  for  the 
appellee  railroad  company  on  the  facts.  Did 
the  railroadf  company  meet  the  burden  Im- 
posed upon  it  by  the  statutes  and  exculpate 
Itself  by  proof?  T>ld  the  engineer  sound  the 
alarm  whistle  when  the  deceased  appeared 
upon  the  track?  The  engineer  says  that  he 
did  sound  tbe  alarm  whistle;  but  the  wit- 
ness, Baraett,  who  was  a  passenger  on  the 
train  at  the  time  of  t^e  Injury,  disputes  the 
engineer  as  to  this;  and  the  witness  Audle 
Gaines,  who  was  the  closest  living  person, 
at  tbe  place  of  the  injury,  testifies  that  be 
heard  no  alarm  whistle  sounded,  which  also 
disputes  the  testimony  of  the  engineer  as  to 
this  requirement  of  the  statute.  There  is 
other  evidence  In  the  record  which  presents 
a  conflict  as  to  whether  the  "brakes  were  put 
down"  and  every  possible  means  employed 
to  stop  the  train  and  prev«it  tbe  injury.  It 
will  be  observed  further  in  this  testimony, 
that  here  was  a  str&jgbt,  level,  clear  track 
for  a  distance  of  2  miles,  upon  which  a  boy 
lying  down  could  be  seen  by  tbe  engineer  us- 
ing an  electric  headlight  for  a  distance  of 
some  400  to  1,000  yards.  The  engineer  testi- 
fied ttiat  be  did  not  see  tbe  boys  until  be  was 
"right  on  them,"  or  about  1CM>  or  200  feet 
from  them.  Now,  tbe  statute  requires  that 
the  railroad  company  shall  keep  tbe  engineer 
always  upon  the  lockout  ahead.  If  the  en- 
gineer was  at  tbe  time  "upon  tbe  lookout 
ahead,"  be  should  have  seen  tbe  deceased 
boy  upon  the  track  in  plenty  of  time  to  have 
stopped  his  train  and  avoided  the  killing. 
These  facts  and  circumstances  present  a  ma- 
terial conflict  In  tbe  testimony.  If  the  en- 
gineer did  not  stop  the  train  within  800  feet 
after  be  passed  the  point  of  tbe  Injury,  but 
ran  on  for  half  a  mile  farther,  as  testlfled  to 
by  the  witness  Bamett,  then  this  fact  would 
be  a  drcnmstanee,  raising  a  conflict  in  the 
proof,  as  to  whether  or  not  the  engineer  "em- 
ployed every  possible  means  to  stop  the  train 
and  prevent  an  acddeot." 

We  do  not  hesitate  to  say,  after  a  careful 
review  of  all  tlu  testimony  In  this  case,  that 
there  Is  a  sharp  conflict  in  the  testimony  of 
the  appellant  and  appellee,  and  the  lower 
court  should  have  let  this  case  go  to  the 
Jury,  so  that  they  might  pass  upon  the  facts, 
and  determine  whether  or  not  the  appellee 
railroad  company  is  liable  for  damages,  un- 
der the  law  and  facts,  a^  they  appear  in  this 
record. 

Reversed  and  remanded. 
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J.  K.  OEB  SHOE  GO.  v.  EDWABOS  et  al. 

(No.  18203.) 

(Snprone  Court  of  Mississippi,  Divldon  B. 
Ma?  29,  1916.) 

1.  JUDQHENT    ^9688(2)  — GOKCLITBITKNESS  — 

DiFixuNT  Claius— Mattbbs  Which  Could 
Not  Have  Been  Adjudicated. 

A  judgment  for  defendant  in  a  previous  suit 
for  shoes  sold  by  plaintifE,  in  wfiich  defendant 
pleaded  nonreceipt  of  same  and  release  by  plain- 
tiff in  consideratioD  of  assignment  of  the  cause 
of  action  against  tbe  railway  for  nondelivery, 
does  not  bar  a  later  suit  by  the  same  plaintifE, 
alleging  a  fraudulent  conspiracy  by  defendant 
with  another  to  defraud  plaintifE  of  tbe  value  of 
thew  goods,  discovered  after  first  jadgment. 

[Ed.  Note^For  other  cases,  see  Judgment. 
Gent  Dig.  »  1082-1060,  1101;  Dec.  Dig. 
689(2).] 

2.  Limitation  or  Actions  ^=>100(11)— Fraud 

— DlSCOVEB^. 

Where  complainant  exercises  reasonable  dili- 
gence, the  statute  of  limitations  does  not  run 
against  a  salt  hj  him  for  fraud  until  his  dis- 
covery  of  the  fraud. 

lEd.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  |  490;  Dec  Dig.  ^ 
100(11).] 

8.  CoNSPiKAOT  ^=:»15— Equitabu  Jubisdio- 

TION. 

A  complaint  for  fraudulent  conspiracy  in 
obtaining  goods  belonging  to  plaintifE.  with  a 
prayer  for  discovery  and  for  an  accounting, 
shows  a  ease  coming  within  the  jurisdiction  of 
equity. 

[Ed.  Note.— For  other  cases,  see  Oonspiracy, 
Cent  Dig.  S        Dec.  Dig.  «s>16.] 

Api>eal  from  Chancery  Oonrt,  Jones  Coun- 
ty ;  Sam  Whitman,  Jr.,  Chancellor. 

Suit  by  the  J.  K.  Orr  Shoe  Company 
against  D.  V.  Edwards  and  another.  De- 
murrer to  bill  of  complaint  sustained,  and 
complainant  appeals.  Reversed  and  re- 
manded. 

On  the  17th  day  of  April,  1913.  appellant 
filed  its  original  bUI  of  complaint  in  tbe  chan- 
cery court  of  the  Second  district  of  Jones 
county  against  D.  V,  Edwards  and  J.  C.  Mc- 
Kinley.  Appellant  sets  out  in  its  original  bill 
of  complaint  that  It  Is  a  corporation  domicil- 
ed In  Atlanta,  Ga.,  and  the  defendants  are 
residents  of  the  Second  district  of  Jones 
county.  Complainant  sets  out  that  it  sold  to 
D,  V.  Edwards  at  Gltano,  Miss..  228  pairs  of 
shoes  for  the  sum  of  $376.85,  and  that  by  the 
terms  of  contract  of  said  sale  said  shoes 
were  to  be  shipped  to  Gltano,  Miss.,  a  flag 
station  on  tbe  branch  line  of  the  Gulf  &  Ship 
Island  Railroad  Company;  that  Gltano  was 
a  station  where  the  railroad  maintained  no 
depot,  but  threw  off  freight  at  the  risk  of  con- 
signee, requiring,  therefore,  that  the  freight 
charges  be  paid  In  advance;  that  although 
the  complainant  had  promptly  filled  the  order 
for  the  shoes  above  mentioned  and  promptly 
delivered  tbe  same  to  the  railrmd  company, 
through  some  fault  of  the  railroad  company 
said  shoes  were  not  delivered  promptly  at 
Gltano ;  that  the  said  shoes  were  packed  in 


crates  and  boxes,  and  when  fiiey  arrived  at 
Gltano  were  thrown  off  the  freight  train  and 
remained  there  for  several  days,  when  same 
disappeared,    ^e  bUl  further  alleges  that, 
defendant  Edwards  having  declined  to  pay 
for  the  said  shoes,  complainant  brought  suit 
against  him  on  open  account,  and  that  Ed- 
wards appeared  and  filed  bis  plea,  stating 
that  after  he  had  given  appellants  the  order 
for  said  shoes  and  did  not  receive  them,  ap- 
pellant's traveling  salesman  called  on  blm  at 
Summerlaud,  Miss.,  where  appellee  was  then 
In  business,  and  on  the  condition  that  he  be 
relieved  of  paying  for  the  shoes,  he  gave  ap- 
pellant's traveling  salesman  tbe  bill  of  lad- 
ing for  said  shoes  in  order  to  make  claim 
against  the  railroad  company,  and  gave  ap- 
pellant's traveling  salesman  another  order  for 
goods  to  be  shipped  to  him  at  Summerland. 
At  the  October,  1010,  term  of  said  court  this 
case  was  tried  before  a  jury  and  this  Issue 
submitted  to  tbe  Jury,  and  the  jury  decided 
in  favor  of  tbe  appellee  Edwards.  A];v)dlaiit 
further  alleged  in  bis  bill  that  <hi  the  Stb. 
day  of  May,  1007,  appellee  D.  V.  Edwards 
sold  his  stock  of  goods  at  Gitnno  to  J.  W. 
McKlnley,  who  was  made  a  defendant  to  the 
original  bUl.  It  is  alleged  that  McKlnley  took 
charge  o£  said  stock  of  goods  at  Gitano,  and 
remained  in  dmrge  for  sevwal  months,  and 
that  then  the  said  UcKlnley  xewdd  the  said 
stock  of  goods  to  appellee.  The  bill  further 
alleges  that  as  soon  as  It  was  found  out  that 
Edwards  had  not  received  the  18  boxes  con- 
taining said  dioes,  appellant  diligently  en- 
deavored to  locate  some,  and  to  ascertain 
who  did  get  the  shoes,  but  ttuA  Its  efforts 
were  nn successful  until  within  six  months  be- 
fore tbe  filing  of  Its  blU  of  complaint,  when 
it  learned  for  the  first  time  that  J.  W.  Mc- 
Einley  got  the  shoes,  and  learned  at  the  same 
time  that  McKlnley  carried  the  shoes  in  Ques- 
tion to  bis  store  at  Gltano,  IDas.,  and  un- 
packed them  and  placed  them  with  the  stodc 
of  goods  that  he  had,  only  a  short  tlnte  be- 
fore, bought  from  Edwards,  and  that  after- 
wards McKlnley  xeaold  the  said  stoA  of 
shoes  containing  tbe  Identical  shoes  to  appel- 
lee, and  that  when  HcKlnley  took  tbe  shoes 
that  he  knew  the  shoes  had  been  consigned 
by  appellant  to  appellee,  and  that  wben  Ed- 
wards bought  the  abotik  of  goods  from  Mc- 
Klnley he  bought  it  with  the  full  knowledge 
that  it  contained  the  said  228  pairs  of  shoes 
shipped  by  appellant  to  appellee.    The  bill 
further  alleges  that,  even  before  the  trial  of 
the  case  in  the  circuit  court,  appellee  knew 
that  McKlnley  had  taken  pease  salon  of  tbe 
shoes,  and  that  when  he  rebought  the  stock 
of  goods,  he  knew  that  the  228  pairs  of  shoes 
or  a  part  of  them,  were  In  the  said  stock  of 
goods,  and  fraudulently  concealed  this  fact 
from  appellant  and  his  attorneys.    And  the 
bill  further  alleges  that  the  appellee  collud- 
ed and  contrived  with  the  codefendant  J.  W. 
McKlnley  to  defraud  appellant  of  the  value 
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ot  the  shoes,  and  that  the  onmber  of  pairs 
of  shoes  that  reached  the  possession  of  ifd- 
wards  when  he  repurchased  the  stock  of 
goods  is  well  known  to  both  Edwards  and 
&IcElnle7,  but  Is  nnknown  to  appellant  and 
his  attorneys.  It  further  allef^ed  that  the 
sboes  taken  hy  McKlnley  from  the  depot  at 
Oitano,  MlsB.,  were  mingled  with  the  stock 
of  goods  then  owned  by  him  and  a  short  time 
afterwards  sold  to  appellee.  There  was  at- 
tached to  the  original  bill  of  complaint  cer- 
tain interrogatories  to  be  pr<^anded  to  Bd- 
warda,  seeking  to  discover  &cts  that  are 
known  only  to  Edwards  and  the  codefendant 
McKlnley,  and  attached  to  the  bill  was  an 
Itemized  statement  of  Uie  bill  of  shoes  ship- 
ped by  appelant  to  Bdwards,  and  which  aft- 
erwards came  Into  the  posa^alon  of  the  de- 
fendants. The  defendants  demurred  to  said 
bill  of  complaint  on  the  ground  that  the  con- 
troversy In  question  bad  been  settled  In  an- 
otber  suit,  and  that  all  matters  contained 
therein  were  res  adjudlcata;  Oiat  the  bill 
showed  <m  Ita  face  that  the  account  In  ques- 
tion was  barred  by  the  statutes  at  limitation ; 
and  that  Uie  complainant  had  a  full,  com- 
plete, and  adequate  remedy  at  law.  The  de- 
murrer was  sustained,  and  complainant,  re* 
fusing  to  amend,  appeals  to  this  court. 

Shannon  &  Schauber,  of  Laurel,  for  appel- 
lant. Henry  Hilbun,  of  Laurel,  tor  appellees. 

POTTEB,  J.  (after  stating  the  facts  as 
above).  [1 ,  2]  While  growing  out  of  the  same 
subject-matter,  the  facts  Involved  in  the  suit 
presented  by  the  bill  of  complaint  in  this  case 
are  entirely  different  from  the  facts  relied 
upon  by  the  appellant  in  ita  suit  In  the  cir- 
cuit court  of  Jones  county  against  the  appel- 
lee for  the  value  of  the  shoes  In  question. 
The  facts  in  controversy  in  the  first  suit 
grew  out  of  the  original  contract  of  sale  and 
the  release  pleaded  by  the  defendant  This 
matter  was  resolved  In  favor  of  the  defend- 
ant, and  cannot  be  reopened.  The  suit  at 
bar  arises  from  another  cause.  The  shoes  in 
question  were  adjudged  the  property  of  ap- 
pellant in  the  first  suit,  and  it  was  for  tbe 
conversion  of  this  pn^rty  that  the  second 
suit  was  brought  The  bill  of  complaint 
charges  a  conspiracy  between  the  two  de- 
fendants In  this  suit  McKinley  and  Edwards, 
to  defraud  the  complainant.  The  bill  alleges 
that  prior  to  the  original  suit  the  complain- 
ant in  this  case  knew  nothing  about  tUs 
fraudulent  conspiracy,  and  did  not  know 
about  same  until  within  six  months  of  the 
flliug  of  tbe  present  suit  These  matters 
were  not  In  controversy  In  the  first  suit,  and 
could  not  have  been  in  controversy  because 
the  (ximplainant  knew  nothing  about  them. 
The  statute  of  limitations  does  not  bar  the 
complainant  because  it  alleges  that,  although 
exercising  reasonable  diligence.  It  did  not 
dlacover  the  fraud  upon  it  until  within  six 
DHHitba  previous  to  the  filing  of  this  suit 


The  statute,  therefore,  did  not  begin  to  ran 
until  the  dlBCovory  by  the  complainant  of 
the  fraud. 

[3]  This  iB  a  proper  suit  to  Invoke  tbe  Ju- 
risdiction of  the  chancery  court  There  were 
charges  of  fraud  and  prayer  for  discovery, 
and  for  an  accounting,  and  tbe  remedy  at 
law  is  not  'fuU  and  adequate  and  complete" 
as  is  the  remedy  afforded  by  the  chancery 
court  In  this  case. 

Reversed  and  remanded. 


TINSLEY  V.  LOVETT  et  aL   <No.  17800.) 

(Supreme  Court  of  Alississippi,   Division  A. 
April  24,  1916.    Suggestiun  of  Error 
Overruled  May  22,  1916.) 

1.  Chattgi:.  Mobtgages  «s>240— PAruBnT— 
Value  op  Pbofbbtt  DEUvBasn— Evidence. 

Where  the  highest  value  placed  upon  the 
mules,  etc.,  taken  by  defendant,  who  had  a 
mortgage  thereon,  was  $^S0,  the  evidence  did  not 
support  a  finding  that  they  were  worth  1^96, 
and  that  defendant  should  be  charged  with 
that  amount 

[Ed.  Note.— Fop  other  cases,  see  Chattel  Mort- 
gges.  Cent  Dig.  SS  500,  606;  Dec.  Dig.  «=> 

2.  MoBTOAOES  €=»19d(3)  —  Conveyance  in 
SATisrAonoN— Becon  vbtancb— Rent. 

On  a  bill  to  set  aside  a  conveyance  of  land 
to  a  mortgagee  in  satisfaction  of  the  debt,  de- 
fendant, agreeing  to  a  reconveyance,  was  cliarge- 
able  with  S25  for  "pasture  on  farm,"  where  be 
was  also  charged  for  the  rent     the  land. 

{Ed.  Note*— For  other  eases,  see  Mortgages, 
Cent  Dig.  H  617-619.  622;  Dec.  Dig.  «s» 
199(3).] 

3.  MORTOAQES  4=3304— CONTETANCB  IN  SAT- 
ISFACTION— Reconveyance— Liability. 

On  such  bill  the  defendant,  if  a  saw  and 
gristmill  situated  on  the  laod  was  personal  prop- 
erty, would  be  chargeable  with  the  value  thereof, 
bat  if  it  was  a  part  of  the  realty  be  T^ould  only 
be  chargeable  with  tbe  value  m  the  mill  rocks 
removed  and  sold  by  him. 

[Ed.  Note.— For  other  cases,  see  Mortgases, 
Cent  Dig.  H  864,  672;  Dec  Dig.  ^sadOQ 

Appeal  from  Chancery  Court  Neshoba 
County ;  J.  F.  McCool,  Chancellor. 

Bill  by  M.  T,  Lovett  and  another  against 
J.  T.  Tinsley.  Decree  for  plaintiffs,  and  de- 
fendant appeals.   Reversed  and  remanded. 

Appellee  and  wife  being  Indebted  to  appel- 
lant executed  a  deed  of  trust  covering  their 
homestead  in  Neshoba  county  and  mules, 
wagon,  and  crop.  Shortly  after  the  execu- 
tion of  this  deed  of  trust  appellee  left  his 
wife  and  home  and  went  to  an  adjoining 
county,  where  he  remained  for  some  time. 
Appellant  and  the  trustee  in  the  deed  of 
trust  followed  him  Into  the  adjoining  county 
and  took  possession  of  the  mules  and  wagon 
and  returned  to  Neshoba  coimty  with  the 
property. 

The  legal  title  to  the  homestead  was  in 
Mrs.  Lovett,  and  appellant  went  to  her  home 
and  informed  her  that  unless  she  was  willing 
to  make  a  voluntary  conveyance  of  the  prop- 
erty in  settlement  of  the  debt  that  be  would 
foreclose  the  deed  of  trust,  Ttiereupon  she 
conveyed  the  property.    After  this  conv^- 


4=aFor  other  cases  see  same  topic  aad  KBV-NUMB&R  la  sil  Key-NiUBb«r«d  DlgesU  and  iBdexet 
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ance  was  made  appellant  took  poasessloo  of 
tbe  pn^perty,  gathered  and  sold  the  crop,  and 
sold  the  mules  and  certain  mill  rocfea  found 
on  the  place.  Hiereafter  appellee  retnmed 
to  bis  wife  and  filed  a  bill  to  cancel  tbe  coi^ 
Trance  made  by  Ura.  Zjorett  to  appellant 
charging  opi^esslon  and  fraud.  Appellant  de- 
nied these  charges  and  expressed  a  wiUlng- 
nesB  to  reeonvey  Uie  land  and  redeUver  the 
petBoaal  prc^erty  wMdi  had  not  been  dis- 
posed of  upon  payment  to  htm  of  such  bal- 
ance as  might  be  due  on  the  debt  The  par- 
ties not  being  able  to  agree  on  values  the 
case  wlb  referred  to  a  master,  ^o  stated  an 
accomit,  exceptions  to  which  were  dnly  filed 
and  disallowed  and  a  decree  rradered  by  the 
chancery  court  based  upon  the  finding  of  the 
master,  from  which  this  appeal  la  prose- 
exited. 

In  the  master's  report  he  charged  the  ap- 
pellant $405  for  the  mules,  wagon,  and  har- 
ness, which  had  beoi  disposed  of.  Hie  proof 
showed  that  they  had  been  purchased  for 
¥450  two  years  befbre.  Appellant  Is  also 
charged  with  925  for  the  nse  of  the  pasture 
on  the  farm,  and  Is  charged  with  118  bushels 
of  com,  at  $1  a  bushel,  when  it  Is  shown  that 
only  86  bushels  of  com  was  produced,  worth 
90  cents  a  bushel,  and  appellant  is  charged 
with  950  for  hay,  and  ^00  for  a  grlstmlU 
and  fixtures,  when  it  is  shown  that  the  mill 
rocks  whidi  were  removed  1^  appellant  vrere 
not  WOTth  more  than  $100,  and  that  the  bal- 
ance of  the  mill  remained  on  the  land,  which 
was  awarded  by  the  tecree  of  the  court  to  the 
appellee. 

E.  S.  Rldiardson,  of  Philadelphia,  and 
Wells,  May  &  Sanders,  of  Jackson,  for  appel- 
lant Byrd  &  Byrd,  of  Newton,  for  appellees. 

SMITH,  a  J.  [1]  The  highest  value  phic- 
ed  upon  the  mules,  wagon,  and  harness  by 
any  witness  was  that  of  appellees  themselves, 
which  was  ¥450,  so  that  the  evidence  .does 
not  support  tbe  finding  that  they  were  worth 
9495.  It  Is  true  that  the  gentleman  who 
sold  the  mules  and  wagon  to  appellees  testi- 
fied that  he  took  their  notes  therefor  for  |495, 
payable  about  a  year  after  date,  but  he  also 
stated  that  the  price  at  which  they  were  sold 
to  appellees  was  9450.  and  that  he  chained 
them  10  per  cent  interest  thereon  to  the  ma- 
turity of  tlie  note,  amounting  to  946,  which 
he  added  to  the  face  thereof. 

[2]  No  diarge  shoald  have  been  made 
against  appellant  for  $25  "pasture  on  farm." 
for  two  reascms:  First,  the  evidence  does  not 
clearly  disclose  that  he  pastured  any  cattle 
on  the  land;  and,  second,  the  chancellor,  in 
addition  to  the  items  charged  against  appel- 
lant by  the  master,  charged  him  for  rent  of 
the  land.  The  evidence  will  not  support  a 
finding  that  the  crop  produced  more  than  86 
bushels  of  corn. 

[3]  If  the  saw  and  grist  mill  situated  upon 
the  laud  is  personal   property,  appellant 


should  be  charged  with  the  value  thereof ; 
and  it  may  be  that  the  evidence  disdoaes,  as 
found  by  the  master,  as  to  whidi  we  express 
no  opinion,  that  It  was  worth  9200,  and  in 
that  event  the  charge  is  a  proper  one.  If, 
however,  this  mill  was  a  part  of  the  realty, 
appellant  should  have  only  been  (Aarged  with 
the  value  of  the  mill  rocks  tKUxmgbag  thereto 
and  whidi  were  appropriated  and  sold  by 
him.  Since  the  decree  of  the  court  below- 
must  be  reversed  on  other  grounds,  we  will 
not  express  an  opinion  at  this  time  as  to 
whether  at  not  tills  mill  was  a  part  of  Che 
realty;  tiie  evidoaoe  relative  thereto  belns 
of  such  diaracter  as  not  to  enable  us  saC^ 
so  to  do. 

We  have  not  been  referred  to  any  evidence, 
and  our  Investteation  baa  dlsdosed  none, 
from  which  the  master  was  warranted  in 
finding  that  the  hay  was  worth  950. 

The  evidence  as  to  the  other  items  com- 
plained of  was  in  conflict 

Reversed  and  remanded. 


WESTERN  UNION  TELEGRAPH  CO.  ▼. 
BAGSDALE.   (No.  17976.) 

(Supreme  Court  of  Hisdtrippi,  Division  A. 
May  22, 1816i) 

1.  TEUGBAPHB  AMD  TEijd»HorrK8  «=»dO  — 
Daiuoes— PnmnvK  Damages. 

In  an  action  for  damages  ssainst  a  tele- 
graph company  for  fnlse  report  on  nondelivery 
of  telegram,  where  it  appeared  that  in  no  in- 
itance  were  the  mistakes  m^e  by  defendant'! 
servants  the  result  of  willfnl  or  gross  negligence, 
but  that  they  acted  in  good  faith,  punitive  dam- 
ages were  not  recorerable. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  IMephones,  Cent  Dig.  |  71 ;  Dec.  Dig. 
69.] 

2.  Telbokaphs  and  Tsxephones  «S=»68(1)  — 

AcnOKS  FOB  DAUAOES — MbKTAI.  SnFTEBINO. 
In  an  action  against  a  telegraph  company, 
where  defendant,  in  endeavoring  to  notify  the 
sender  of  a  telegram  that  plaintiff  was  out  of 
town,  and  that  the  message  sent  could  not  be 
delivered,  as  a  consequence  of  several  blunders 
of  its  employes,  finally  notified  the  sender  that 
bis  telegram  was  unaeUvered,  and  erroneously 
stated  that  plaintiff  was  "unknown  at  the  court- 
house," plaintiff  could  not  recover  compensatory 
damages  for  mental  pain  and  saffering. 

[Ed.  Note.— For  other  cases,  saa  Triwraphs 
and  Telephones,  Cent  Dig.  {  68;  Dec,  tMg. 
68(1).] 

3.  IJBEL  AND  SLAHDEB  4s»9(1)— WOBDS  AC- 
TIONABLE. 

There  was  no  "Mbel**  on  these  facts. 
[Ed,  Note.— For  other  cases,  see  Libel  and 
.Slander,  Gent  Dig.  if  80.  00;  Dee.  Dig.  «=> 

9(1).] 

Appeal  from  Circuit  Court.  Hinds  County ; 
W.  A.  Henry,  Judge. 

Action  by  Wm,  A.  Ragsdale  against  the 
Western  Union  Tel^aph  Company.  Judg- 
mmt  for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

J.  B.  nnrris,  of  Jadison,  for  appellant 
Afnyes  &  Mayes,  of  Jackson,  for  appellee. 
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HOLDEN,  J.  Thts  is  an  appeal  from  the 
circuit  court  of  Hinds  county.  First  district, 
where  the  appellee,  W.  A  Ragadale,  recover- 
ed a  judgment  for  $1,000  damages  against  the 
Western  Union  Tel^aph  Company,  and  the 
telegraph  company  appeals  to  this  court 
The  declaration  filed  by  Bagsdale,  plaintiff  In 
the  court  below,  contains  two  counts,  and 
seems  to  be,  in  substance,  an  action  for  libel ; 
but  on  the  trial  of  the  case,  and  on  this  ap- 
peal here,  the  appellee  appears  to  have  aban- 
doned his  contention  of  libel,  and  relies  upon 
his  right  to  recover  In  tort,  which  is  based 
upon  an  alleged  false  report  made  in  writing, 
and  which  false  report  Is  allied  to  have 
been  made  through  the  gross  negligence,  ma- 
liclonaziess,  and  wantonness  of  the  telegraph 
company.  The  facts,  upon  which  this  suit  is 
based,  may  be  briefly  stated  as  follows:  Judge 
A.  K.  Nippert,  of  Cincinnati,  Ohio,  was  a 
sto^liolder  in  the  American  Delinting  Com- 
pany, In  which  the  appellee,  W.  A.  Bagsdale, 
was  also  a  Bto<^(dder  and  manager.  The 
American  Delinting  Company  was  a  corpora* 
tion,  having  Its  principal  office  in  Jackson, 
Miss.  On  October  7, 1»13,  Judge  Nippert  sent 
the  following  message,  a  night  letter,  to  the 
appellee  Bagsdale: 

"Cincinnati,  Ohio,  7th,  1»13. 

"W.  A.  Bagsdale,  Care  American  Delinting 
Co^  Jackson,  Miss.:  Want  to  send  a  young 
man  to  Jacuon  and  West  Point  prior  to  «n- 
nging  Um  to  assist  In  company'a  business. 
When  and  whera  can  you  meet  hlmf  Wire  me 
immediatdy.  [Signed]  Nippert" 

It  appean  Crmn  tiw  evUenoe  ttiat  the  ap- 
pelant l^^^i^  oompany  had  a  main  oBice 
in  Cincinnati  and  several  branch  offices  there, 
the  branch  offices  being  located  In  Afferent 
parts  of  the  dty,  for  the  eonvoiieat  handling 
and  dlspatiA  of  business;  that  measages  ad- 
drrased  to  parties  In  Olndnnatl  would  come 
to  the  main  office,  and  from  the  main  office 
be  transmitted  to  a  branch  office  most  con- 
veniently located  to  the  place  of  delivery, 
and  messages  to  be  sent  from  Cincinnati  were 
received  at  the  branch  offices  and  transmitted 
to  the  main  office,  and  from  the  main  office 
would  be  transmitted  to  the  point  of  destina- 
tion ;  that  messages  to  and  from  GiDciunati 
were  handled  in  thia  way,  by  various  em- 
ployte  in  the  branch  and  main  offices.  The 
above  message  set  forth  was  received  at  a 
branch  office  in  Cincinnati,  known  as  the 
"MK"  branch  office,  by  Mrs.  J.  Q.  Dobell,  the 
telegraph  operator  who  had  charge  of  that 
branch  office.  She  was  called  up  by  some 
one  at  the  Mohawk  Bank,  and  asked  to  send 
a  messenger  boy  for  a  message;  she  replied 
that  she  did  not  have  a  messenger  boy  con- 
venient and,  shortly  afterwards,  the  party 
came  to  the  branch  office  in  an  automobile 
and  filed  a  message.  She  asked  the  party  to 
leave  his  address,  bnt  he  stated  that  it  would 
be  unnecessary,  as  the  party  to  whom  the  mes- 
sage was  addressed  would  know  the  proper 
address  to  aend  the  reply  to.  The  message 
wu  promptly  transmitted  to  Jafduon,  Visa, 


The  office  ot  the  American  Delinting  Com- 
pany was  very  well  known  to  the  employes 
of  the  telegraph  office  at  Jackson,  It  being 
only  about  two  blocks  from  the  telegraph  of- 
fice. Upon  the  receipt  of  this  message  at 
Jackson  It  was  Immediately  given  to  a  mes- 
senger boy,  one  John  Fierce,  who  took  it  at 
once  to  the  office  of  the  American  Delinting 
Company,  where  he  found  the  office  locked. 
He  then  made  Inquiry  of  a  Mr.  Dreyfus,  oc- 
cupying an  office  In  the  same  building,  and 
was  informed  by  Mr.  Dreyfus  to  Inquire  of 
Mr.  Montgomery,  who,  it  appears,  *waa  the 
secretary  of  the  delinting  company.  The 
messenger,  boy  did  make  Inquiry  of  Mr.  Mont- 
gomery, and  was  told  by  him  that  Mr.  Bags- 
dale,  the  appellee,  was  out  of  town.  The 
messenger  boy  thereupon  put  a  notice  under 
the  door,  stating  that  there  was  a  telegram 
for  Mr.  Bagsdale.  He  then  took  the  message 
back  to  the  telegraph  office  and  gave  it  to  the 
clerk  for  attention  there.  -The  message  was 
handled  In  this  office  by  Mrs.  J.  N.  Olsen. 
She  then  sent  a  service  message  to  Oincin- 
natt,  reading  as  follows: 

"MK  Cincinnati  Ohio  Undelivered  your  night 
letter  7  Bagsdale  signed  Nippert  Office  locked 
Advised  party  out  of  city  [Signed]  Jackson, 
Misa,  Oct  8.*' 

It  is  well  to  state  here  that  the  telegram 
In  Question  was  a  night  letter.  It  Is  also  an 
undisputed  fact  that  appellee,  Bagsdale,  was 
out  of  the  city  and  did  not  return  until  the 
13th'  of  Octot)er,  when  he  found  the  notice 
and  went  to  the  t^egraph  office  and  got  the 
telegram.  Mrs.  Olsen,  the  employ^  in  the  of- 
fice at  Ja<^son,  had  also  mailed  a  postal  card, 
notifying  Bagsdale  of  the  message.  The 
service  message  last  set  out  above  was 
promptly  transmitted  to  Cincinnati.  It  went 
to  the  main  office  and  from  the  main  office 
was  telegraphed  to  the  branch  office  MK  there 
at  Cincinnati;  and  here  is  where  the  trouble 
began.  When  this  service  message  reached 
-the  brani^  office  MK,  Mrs.  Dobel,  in  charge, 
sent  a  service  message  to  the  main  office,  at 
1:10  p.  m.,  reading  as  follows: 

"S.  T.  S.  tio.  9  of  to-day  please  deliver  mes- 
sage to  Judge  A.  K.  Nippert  at  the  courthouse." 

She  did  not  say  "service"  message,  and  this 
mistake  started  the  trouble.  Mrs.  Dobel  tes- 
tifies that  the  reason  she  attempted  to  trans- 
mit the  message  through  the  main  office  in- 
stead of  delivering  it  to  Judge  Nippert  from 
her  office  was  that  the  courthouse  where 
Judge  Nippert  was  presiding  as  Judge  was  a 
great  distance  from  office  ME,  and  that  it 
was  more  convenient  to  have  the  message  de- 
livered In  the  way  that  she  undertook.  This 
message  was  received  at  the  main  office  by  a 
Mr.  Pbelan,  an  employ^  there.  Mr.  Phelan 
testifies  Uiat  when  this  service  message  was 
received,  he  sent  it  into  the  hands  of  Miss 
Loretta  Fette,  the  service  clerk  on  the  fif- 
teenth floor  of  the  building,  for  attention,  as 
ordinarily  she  ought  to  have  looked  up  the 
original  Cincinnati  relay  of  the  night  letter 
filed  by  Judge  Nippert  and  the  service  mes- 
sage addressed  to  the  MK  branch  oS&oa,  and 
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returned  them  to  him;  bnt  sbe  mlstmder- 
stood  the  Instractlons,  as  explained  by  her  in 
her  testimony,  and  on  account  of  the  omis- 
sion of  the  word  "service,"  she  thonght  that 
the  original  message  was  referred  to,  and  she 
sent  a  service  message  to  Jackson,  Miss.,  in- 
stmctlng  the  Jackson  office  to  deliver  the 
original  message  to  Judge  Nippert  at  the 
conrthoose,  meaning  the  courthouse  in  Jack- 
son. (It  appears  that  "S.  T.  S."  means,  see 
yonr  service;  and  "N.  L."  means  night  let- 
ter; "MK"  Indicates  the  branch  ofttce  han- 
dling the  message.)  When  this  ser\'ice  mes- 
sage was  received  at  Jackson,  an  effort  was 
made  to  deliver  the  original  message  to  Judge 
Nippert  at  the  Jackson  courthouse.  The 
service  message  wlil<di  was  rectived  In  the 
Jackson  office  by  Mrs.  Olsen  was  in  these 
words: 

"S.  T,  S.  to-day  Deliver  msg  to  Judge  A.  K. 
Nippert  at  the  courthouse  our  N.  L.  7th  Rags- 
dale  signed  Nippert." 

An  elFort  was  made  to  deliver  this  message 
to  jDdge  Nippert  at  the  courthouse  In  Jack- 
son, but,  of  course,  he  could  not  be  found 
there;  and  the  following  service  message  was 
sent  to  Cincinnati  on  the  morning  of  the  8th : 

"S.  Y.  S.  date  re  your  N.  L.  7th  Rngsdale 
Judge  Nippert  unknown  at  courthouse" 

— ^whlch  means: 

"See  your  service  date  In  the  matter  of  night 
letter  7tb,  Ragsdalb    Judge  Nippert  unknown 

at  the  courthouse." 

When  this  service  message  from  Jackson — 
which  we  will  call  service  message  No.  3 — • 
was  received  in  Cincinnati,  it  was  sent  to 
Mrs.  Dobel  at  the  HK  branch  office  from  the 
main  ofQce.  When  Mrs.  Dobel  received  it  she 
discovered  the  mistake,  and  thereupon  sent 
the  following  message  to  the  main  office  lii 
Cincinnati: 

"S.  T.  B,  No.  87  tt^day  Party  is  In  CSudnnatl 
courthouse  Judge 

"[Signed]  MK  Cincinnati.  O.,  Oct.  8,  1913." 

And  here  ahotber  mistake  came  In.  This 
service  message  No.  3,  in  the  course  of  trans- 
mission, came  Into  the  hands  of  Chas.  T. 
Roach,  another  employ^,  and  be,  supposing 
that  the  party  unknown  at  the  courthouse 
was  Ragsdale,  wrote  out  the  following  serv- 
ice message,  which  was  delivered  to  Judge 
Nippert  at  the  courthouse  in  Cincinnati: 

"Your  telegram  dated  Oct.  7  to  W.  A.  Rags- 
dale,  Amcricau  Deliuting  Co.,  Jackson,  Miss., 
is  undelivered.  Reason:  Party  unknown  at  the 
courthouse." 

^ia  message  was  signed  R.  C  BllsB  by 
him,  and  sent  to  the  branch  office  MR, 
which  waa  located  near  the  Cincinnati  court- 
bonse.  Roacb  explains  why  be  signed  Bli;^' 
name,  and  why  he  made  the  change  In  the 
service  so  as  to  read  as  delivered  to  Judge 
Nippert,  la  his  testimony  as  follows:  That 
OS  service  clerk,  he  would  handle  on  an  aver- 
age of  25  or  80  service  messages  per  day; 
that  from  custom  be  wonld  ^guentiy  use 
the  word  "party"  instead  of  repeating  the 
name,  using  it  In  conjunction  with  the  name 
of  the  addressee;  tlut  his  office  would  le- 


ceive  service  messages  from  an  over  the 
United  States,  and  this  word  was  freqnently 
used;  that  It  was  a  matter  ot  convenience 
and  was  used  In  this  form  instead  of  repeat- 
ing the  name  of  the  addressee ;  that  his  at- 
tention was  drawn  to  the  use  of  this  word 
when  he  first  became  connected  with  the 
company  as  service  clerk;  that  he  did  not 
substitute  the  word  "party"  for  "Nippert,** 
as  his  notice  clearly  showed  that  be  was  un- 
der the  impression  that  Mr.  Ragsdale  was 
unlraown,  and  that  the  word  "party"  as 
used  in  said  notice  meant  Ragsdale;  that  he 
was  led  to  this  condudon  by  reason  of  the 
service  message  which  he  had  before  him, 
and  that  bis  belief  as  to  the  meaning  oS  tbA 
message  was  based  upon  the  form  of  the  serv- 
ice message  before  him ;  that  he  tbon^t  the 
word  "signed"  bed  been  omitted  in  error,  and 
that  Ragsdale,  the  addressee,  was  unknown 
at  the  oonrtbouse  in  Jackson,  Miss.;  that 
this  appealed  to  him  from  tbe  rending  of 
this  service  message;  t3iat  from  all  of  this 
he  erroneousl7  coiuauded  that  tt  was  Saga- 
dale  who  was  unknown  at  flie  oourtiiouse; 
that  he  misunderstood  tbe  service  message 
and  made  it  read,  "party  (Ragsdale)  unknown 
at  tbe  courthouse,"  which  was  ft  mistake,  as 
he  should  have  said,  "Judge  Niii^rt  un- 
known at  courthouse."  This  last  service  mes- 
sage was  finally  received  by  Judge  Nippert, 
which  stated.  In  short,  "Party  unknown  at 
courthouse,"  meaning  that  the  appellee,  Rags- 
dale, was  unknown  at  the  courthouse  at 
Jackson,  Miss.  Upon  the  above  state  of 
facts,  the  plaintiff  in  the  court  below  recover- 
ed a  judgment  for  f 1,000  as  damages;  and 
the  appellant  telegraph  company  asks  a  re- 
versal of  this  case,  and  urges  that  the  lower 
court  erred,  and  assigns  tbe  following:  First; 
that  the  proof  did  not  show  any  actual  dam- 
ages; second,  that  there  is  no  proof  war- 
ranting the  infliction  of  punitive  damage? ; 
third,  that  no  damages  can  be  recovered  in 
this  case  as  compensatlcm  f<n  mental  pain 
and  anguish. 

As  to  the  question  of  actual  damages,  the 
appellee  claimed  that,  on  account  of  the  false 
report,  he  Incurred  ccmsiderable  expense  in 
going  to  West  Point  and  Cincinnati,  and  that 
he  also  incurred  other  expenses  on  account 
of  tbe  false  report  in  the  message-  But  it  ap- 
pears from  the  evidence  in  this  record  that 
all  these  expenses  were  paid  by  the  Ameri- 
can Delintlng  Company,  and  tiiat  the  appel- 
lee suffered  no  loss  for  that  reason,  and  that 
the  loss,  if  it  could  be  successfully  claimed, 
would  be  by  the  delintlng  company,  who  was 
not  a  party  to  this  suit.  It  also  appears  from 
the  testimony  that  these  alleged  damages, 
on  account  of  the  said  expenses  Incurred, 
were  not  proximately  caused  by  the  errone- 
ous and  false  report  made  by  the  appellant 
telegraph  company,  as  tbe  false  report  to 
Judge  Nippert  vras  straitened  out  and  cor 
rected  by  mall,  and  it  was  unnecessary  for 
the  axq;>dlee  to  incur  the  ezpraaes  com^in- 
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ed  of  on  aocoont  of  the  telse  z^rt  made  by 
tbe  telegrapb  OHnpaii7. 

[1]  As  to  tlie  secoDd  propoedtlon,  of  puni- 
tlTe  damages,  we  have  carefully  considered 
all  tbe  testimony  disclosed  by  tbls  record, 
which  tended  to  prove  that  the  t^egraph 
company  was  gnllty  of  gross  negUgoice  or 
wantonnesst  which  would  Justus  the  Inflic- 
tion of  punitive  damages.  It  la  tirne  that 
the  appellants  agents  and  enqOoyds  made 
aeveral  mistakes  and  blunders  In  handling 
the  service  messages  in  question;  but  It 
clearly  appears  to  us  that  in  no  Instance  were 
any  of  the  ^eeatB  m  empl(vte  of  ai^llant 
Kuilty  of  wUlful  or  gross  negligence,  and  the 
proof  abundantly  shows  that  they  were  actp 
tug  in  good  faith,  and  with  an  honest  purpose 
to  prcmptly  and  properly  carry  out  the  busi- 
ness intrusted  to  their  care.  Therefore  we 
are  forced  to  the  ctmcludon  that  no  punltlre 
damages  were  reoorranble  In  this  case. 

As  to  the  third  contention,  that  compensa- 
tory damages  for  mmtal  pain  and  anguish 
Dsay  be  allowed  In  a  case  of  this  kind,  we 
And  frtnn  the  record  that  we  have  here  what 
appears  to  be,  ml  its  face,  a  harmless,  false 
repcurt,  in  which  Judge  Nlppert  Is  tcdd  that 
3fr.  Bagsdale  is  "unknown  at  tbe  court- 
hoose.**  It  Is  cdalmed  that  this  false  report 
was  a  reflection  upon  Mr.  Ragsdal^  and  that 
tt  damaged  him  In  the  estimation  of  Judge 
Nlppert.  Ordinarily,  in  some  Instances,  a  re- 
port that  one  Is  **unlEnown  at  the  courthouse'* 
might  be  a  recommmdatlon  Instead  of  a  re- 
flecthm ;  but.  In  this  inrtlcular  case,  if  this 
false  report  did  any  harm,  it  was  only  ton- 
porary.  No  man  with  the  high  standing  of 
appellee  in  Jackson  should  be  seriously  In- 
jured or  materially  damaged  by  such  lan- 
guage as  was  used  In  this  false  report  judge 
Nii^rt  teatlfles,  concerning  this,  as  follows: 

"I  do  not  know  whether  Mr.  Bagsdale  was 
-damaged  In  any  way  by  reason  of  said  telegram 
Dot  reaching  him  or  by  retiHOn  of  the  notice  to 
me  by  the  Weatem  Union  Telegraph  Company 
tiiftt  party  waa  anknown  at  the  courthonse.  I 
•can  only  speak  for  myself,  and  I  can  state  that 
taking  the  notice  for  a  true  and  correct  report, 
I  was  very  much  perturbed  and  Mr.  Bagsdale 
necessarily  waa  injured  in  my  personal  opinion 
of  him,  even  though  temporarily  bo,  until  I  re- 
ceived nis  letter  and  te1<?grnm,  above  referred  to, 
and  the  letter  from  Judge  Mayea,  which  set  mat- 
ters right  so  far  as  Mr.  Rsgsdale  and  myself 
were  coQcemed." 

It,  t]  So,  It  will  be  seen  that  the  mistakes, 
•OTors,  and  blunders,  flnally  ending  in  the 
false  report  which  reached  Judge  Nlppert, 
were  all  straightened  out  and  corrected  In 
a  very  short  time,  and  the  former  status  quo 
was  fnlly  restored  between  Judge  Nlppert 
and  Mr.  Bagsdale.  Judge  Nlppert  sent  the 
young  man  to  Jackson,  and  all  interruption 
In  the  business  relations  was  ended.  But  It 
is  contended  by  tbe  appellee  that  Mr.  Kags- 
•dale  suffered  humiliation  and  embarrasanient 
on  account  of  tbls  false  report,  and  that  he 
fihonld  be  permitted  to  recover  compensatory 
damages  for  this  mental  suffering,  and  coun- 


sel cites  the  case  <a  Hewlett  t.  George,  68 
Miss.  708,  9  South.  885,  13  L.  B.  A.  682.  We 
cannot  agree  ^th  counsel  that  tbls  case  Is 
in  point  here,  for  obvious  reasons,  and  we 
are  constrained  to  follow  the  rule  announced 
In  Telegraph  Co.  v.  Bogers.  '68  Miss.  748,  9 
South.  828,  IS  L.  R.  A  869,  24  Am.  St.  Bep. 
300.  and  Duncan  t.  a:el^^ph  C!o.,  93  Misa 
500,  47  South.  662,  which  is  the  settled  law 
of  this  state.  Ckmseanently,  there  can  be  no 
recovery  In  the  case  at  bar  for'  mental  pain 
and  aalEetlng  of  Mr.  Bagsdale,  as  oompoisa- 
tory  damages ;  nor  can  he  recover  for  such 
mental  pain  and  suffering  in  the  histant  case 
as  a  part  of  punitory  damages,  because  the 
facts  are  not  such  as  Justify  the  infliction  of 
punitive  damages.  Thwe  is  no  "libel"  un- 
der the  proof  in  this  case.  In  the  briefs  and 
arguments  of  counsel  m  both  sides  in  this 
cause,  it  appears  that  counsel  for  the  ap- 
pellee dtiaracterlaea  the  conduct  of  the  appel- 
lant telegrapb  omipany  as  a  "Ciomedy  of  Er- 
rors" ;  and  counsel  for  appellant  replies  and 
admits  this  to  be  true,  but  says  that  while  It 
is  a  "Comedy  of  Errors,"  this  case  Is  also 
"Much  Ado  About  Nothing."  We  agree  with 
counsel  on  both  sides,  and  will  add  in  ctm- 
clusion  that  "All's  WeU  that  Ends  Well." 
Beversed  and  remanded. 


OOVINGTON  T.  TAZOO  ft  M.  V.  BY.  00. 

(No.  17702.) 

(Supreme  Court  of  MiBsisslppl,  IMviaion  B. 
May  29, 1916.) 

1.  Casbibbs  «s>280<12)  —  Oabbiaqb  or  Live 
Stock— In  STBiJcnoN . 

In  an  action  for  injuries  to  a  shipment  of 
moles,  where  the  animals  were  kept  in  a  car 
with  an  open  trapdoor  on  the  top  some  40 
hours  in  winter  without  feed,  water,  or  rest, 
snow  and  aleet  coming  through  on  them,  an  in- 
struction tliat  the  jury  could  not  consider  any 
damages  or  Injuries  occasioned  by  the  condititm 
the  car  was  In  (the  bill  of  lading  reading  that 
the  car  had  been  accepted  by  the  shipper  as  in 
proper  condition)  was  erroneous,  as  calculated 
to  lead  tite  jury  away  from  tbe  main  issue  of 
the  case,  as  It  might  have  been  posrible  for  tbe 
road  to  make  prompt  shlpmoit  in  tbe  defec- 
tive car  without  damage,  and,  even  though  the 
siiipper  was  bound  by  the  selection  of  the  car 
and  the  provisions  of  the  bill  of  lading,  he  had 
the  right  to  expect  prompt  shipment 

{Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  I  961 ;  Dec  Dig.  «=>230(12).] 

2.  Gabbiebs  ^>218(E!)  —  Cabbiaok  ot  Livk 
Stock  —  CoNTBACT  aoaxitbt  Leabiutt  fob 
Nbouqbnce. 

The  proviaiona  of  a  bill  of  lading  covering 
a  shipment  of  mules  that  the  car  or  cars  In 
which  the  animals  were  loaded  had  been  examin- 
ed and  accepted  by  the  shipper  as  bdng  in  prop- 
er condition,  and  that  the  road  should  not  be  lia- 
ble except  for  loss  resulting  from  its  gross  neg- 
ligence, were  void  as  an  indirect  efFort  of  road 
to  contract  against  liability  for  Its  own  negli' 
gence,  rince  a  common  earner  owes  to  the  ship- 
ping pabhc  the  duty  to  provide  reasonably  safe 
appliances  and  cars,  and  a  common  carrier  may 
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not,  bj  special  contract,  limit  or  erade  liabillt; 
for  ita  n^Ugence. 

[Ed.  Note— For  other  caseB,  Bee  Carriers 
Cent  Dig.  SI  674r-696;  DecTDig.  «=s218(5). 

3.  Ca&biebs  «=9j209— Gabbuob  of  Lite  Stock 
— Choice  bt  hhipper. 

A  ship^r  of  live  stock  maj  for  a  cheaper 
rate  bind  nimself  to  accept  a  less  commodious 
car.  if  full  opportunity  is  given  him  to  choose 
from  a  list  of  cars  of  dlfEerent  construction. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S  »25;  Dec.  Dig.  «=>209.] 

4.  Cahbibbs  <^218(2)  —  Oaibuoe  of  lam 

Stock— liiMiTATion  of  Valuk. 

For  a  cheaper  rate  extended  to  a  shipper  of 
live  stock  the  road's  liability  as  to  the  value  of 
the  stock  can  be  limited. 

[Bd.  Note.— ror  other  cases,  see  Carriers, 
^tDic|S674r^93«.037;  Dee.  Dig.  «:» 
218(25J 

Appeal  from  Olrcnit  Court,  Quitman  Coun- 
ty; W.  D.  Outrer,  Spedal  Judge. 

Suit  by  W.  T.  Covington  against  the  Tazoo 
&  Mississippi  Valley  Railroad  Company. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals  Reversed  and  remanded. 

P,  H.  Lowrey,  of  Marks,  for  api>ellant 
Mayes,  Wells,  May  A  Sanders,  of  Jack8<»i,  for 


STEVBSrS,  J.  Mr.  OorinKtOD,  tbe  appe- 
lant, sued  appellee  railroad  company  fordam- 
afss  alleged  to  liave  been  sustained  by  bim 
as  ovner  ct  a  carload  of  mules  shipped  from 
UonphlB,  TrauL,  to  Marks,  Miss.  Tbe  moles 
were  loaded  by  Hazel-Darndl  Mule  Company 
and  Aipved  by  the  Mempbls  Union  Stock- 
yards, which  owned  a  switch  or  spur  track 
orer  whi^  title  loaded  car  was  delivered  to 
the  TsBoo  ft  HlsslBsippi  Valley  Ballroad 
Oompany  for  transpwtatlon.  It  appears  that 
the  railroad  company  turned  over  Its  blanks 
w  billB  of  lading  to  <me  Mr.  Berzy,  cashier 
and  bookkeeper  of  the  Hazel-Darnell  Mule 
Cnnpany,  with  authority  to  sign  cmtracts  of 
sb^iiment  and  to  giro  switching  orders  for  tbe 
cars.  The  bill  of  lading  in  this  ease  was 
signed  by  Berry  both  for  the  railroad  com- 
pany and  Om  Memphis  Union  Stockyards. 
The  mules  were  loaded  6  o'dodfc  p.  m.  Mon- 
day, February  10,  1913,  and  were  d^vered 
to  ttie  tracks  of  the  railroad  company  about 
an  hour  latw.  Mr.  CoTlngton,  the  consignee 
and  owner  of  the  mules,  was  inreaent  when 
the  stock  was  being  loaded,  and,  according  to 
bis  testimony,  made  objecttim  to  the  car  that 
wu  famished  and  in  which  the  mules  were 
btiing  placed.  It  aj^ears  that  the  car  had  a 
kind  of  a  trapdoor  at  tbe  top,  and  tbe  door 
had  been  removed  or  was  gone,  leaving  a 
large  bole  in  tbe  top  of  tbe  car  through  which 
tbe  rain  and  sleet  of  the  winter  weather  free- 
ly ffrll.  There  is  a  provision  in  tbe  bill  of 
lading  as  follows: 

*^e  car  or  cars  in  which  the  animals  are 
loaded  have  been  examined  and  accepted  by  the 
shipper  aa  being  in  proper  condition  for  the 
transportatioo  of  said  stock." 


And  the  further  proTlsion  that: 

"The  railroad  company  shall  not  be  liable 
*  *  *  for  any  loss  or  damage,  howerer  caused, 
not  resulting  from  gross  negugence  of  tlie  rail- 
road company." 

The  mules  remained  In  the  car  without 
feed,  water,  or  rest  or  without  being  unload- 
ed until  9  o'clock  Wednesday  morning,  Feb- 
ruary 12th.  There  is  evidence  that  the  dis- 
tance from  Memphis  to  Marks  is  67  miles, 
and  that  a  freight  train  could  make  the  run 
in  6  hours.  There  was  a  pencil  notation  or 
memoranda  on  the  contract  of  shlpmrait  aa 
follows:  "36  Hr.  release."  But  no  written 
request  for  the  86-hour  release  was  executed 
by  any  one  In  accordance  with  the  federal 
statute  regulating  Interstate  shipments  ot 
live  stock.  There  was  evidence  for  the  plain- 
tiff that  the  weather  was  cold,  and  that  rain 
and  sleet  descended  through  the  open  hole  of 
the  car  upon  the  crowded  mules,  and  that  the 
bottom  of  the  car  became  very  wet  and  slop- 
py. There  is  further  evidence  for  the  plain- 
tiff that  the  mules  were  suffering  from  colds 
or  distemper,  and  that  as  a  result  of  injuries 
inflicted  by  the  railroad  company  one  of  tbe 
mules  died,  and  all  of  them  were  damaged. 
The  evidence  with  reference  to  tbe  damage, 
tf  any,  to  the  mules  la  conflicting.  The  case 
was  submitted  to  the  jury  and  lesnlted  In  a 
verdict  for  the  defeadant. 

Appellant,  as  plaintiff  In  the  court  below, 
complains,  among  other  things,  oi  tbe  follow- 
ing instruction  granted  the  defendant: 

"In  this  case  the  court  instructs  the  jury  for 
the  defendant  that  they  will  not  consider  an; 
damage  or  injury  to  the  mules  that  waa  ocea- 
noncd  by  the  condition  the  car  was  in,  in  which 
the  moles  were  shipped." 

It  is  not  altogethtf  dear  that  the  Tazoo  A 
Mississippi  Valley  Railroad  Company  fni^ 
nished  the  car  in  question,  but  there  is  evi- 
dence that  the  lUinola  Central  Railroad  Oom- 
pany and  the  Yazoo  ft  MlasIsslK)!  Valley 
Railroad  Company  had  some  kind  of  a  joint 
arrangement  with  the  cashier  of  the  Hazel- 
Darnell  Mule  Company  by  which  contracts  of 
shipment  and  switching  orders  were  signed 
and  given,  and  that  the  switch  track  led  to 
the  main  lines  of  both  railroad  cmnpanles^ 
and  that  both  railroad  companies  hare  Joint 
facilities  in  Memphis  and  the  same  agent. 

[1-4]  Regardless  of  any  other  question  In 
the  case,  the  granting  of  the  instruction  com- 
plained of  was  enwoeoua  and  calculated  to 
lead  the  juiy  away  from  tbe  main  Issue  of 
the  case,  and  was  so  prejudicial  to  plalntltt 
as  to  constitute  reversible  error.  According 
to  the  evidence  tor  the  plaintiff,  these  mules 
were  kept  In  the  car  scmie  40  houn  without 
feed,  water,  or  rest,  and  all  this  while  In  a 
car  which  the  undisputed  evidence  shows  was 
defective  for  the  shipment  of  valuable  mules 
during  the  indemoit  winter  season.  Not- 
withstanding this,  the  Jury  are  directed  by 
plain,  express  language  of  the  court  that  tbey 
may  not  consider  any  damages  or  injuiy  "o^ 
castoned  by  the  condition  the  car  was  in." 
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There  an  two  obJe(Al<n8  to  thli  Instrnctton 
on  the  facta  of  tbls  parUcnlar  caae.  In  the 
first  plac^  It  might  have  been  possible  for 
fhB  railroad  otnnpany  to  make  prompt  ship- 
ment of  these  mules  in  the  defectire  car  wlth- 
ont  damaga  Instead  (tf  AtAns  this,  accord- 
tng  to  the  tbeoz7  of  complainant,  the  ship- 
ment was  mireasonably  delayed  and  the 
mnlea  necessarily  subject^  for  an  unreason- 
able length  ot  time  In  weather  <jt  the  kind 
then  existing  In  a  car  manifestly  defectiT& 
Even  tt  Mr.  CoTington  ts  bound  1^  ^«  stiec- 
tlon  of  the  car  and  the  proTlslons  of  the  bill 
of  lading  referred  to,  he  yet  had  a  right  to 
«zi>ect  jHcnnpt  shlpmoit  and  dellreiy  at 
Marks  at  a  time  wfaoi  the  consignee  could 
hiiHMif  take  his  stoA  from  the  vposure  of 
the  ndn  and  sleet  and  the  incident  damp 
condition  of  the  crowded  car.  In  the  second 
place,  the  prorisinis  of  the  bUl  ct  lading  re- 
lied on  by  the  railroad  company  In  this  case, 
in  our  Judgment,  constitute  an  indirect  effort 
on  the  part  of  the  carrier  to  contract  against 
its  own  negligence,  and  are  therefore  con- 
trary to  public  policy  and  void.  It  was  evi- 
dently the  holding  of  the  trial  court  that 
these  provi^ons  of  the  contract  of  shipment 
were  binding  on  the  shipper,  and  that,  in 
fact,  is  the  argument  of  counsel  for  appellee 
in  this  case.  To  this  we  cannot  give  our  as- 
sent.  The  great  weight  of  authority,  and  ea- 
peetally  the  more  recent  deliverances  of  the 
courts  of  the  country,  hold  that  a  common 
carrier  may  not,  by  special  contract,  limit 
or  evade  Its  common-law  liability  for  Its  own 
negligence.   A  railroad  company  In  the  very 
nature  of  its  business  is  under  the  duty  to 
furnish  the  shipper  a  reasonably  safe  car 
fbr  the  transportation  of  live  stock  or  any 
other  frelt^t.   The  carrier  owns  and  pre- 
sents the  cars  for  loading.   The  shipper  has 
little,  if  any,  option  In  selecting  the  equip- 
ment to  be  used.    In  the  very  nature  of 
things  he  Is  powerless  to  register  any  eCfec- 
tlve  protest.   The  carrier  owes  to  the  shliv 
plug  public  the  duty  of  providing  reasonably 
safe  appliances  and  cars,  and  its  duty  in  this 
regard  cannot  be  evaded  or  Its  liability  lim- 
ited by  a  contract,  the  terms  of  whi<±  the 
shipper  under  all  the  circnmstances  of  any 
particular  case  Is  bound  to  agree  to.  These 
provisions  are  written  Into  a  printed  form  of 
lading  in  common  use  by  railroad  coippanies 
and  constitute  a  deliberate  effort  on  the  part 
of  transportation  companies  to  shift  the  con- 
sequences of  tbelr  own  negligence  upon  the 
shipper.   Commerce  Is  ever-increasing  In  a 
develc^lQg  country,  and  carriers  are  being 
called  upon  more  and  more  to  furnish  ade- 
quate ftcllitles  for  the  transportation  of  live 
stock.   The  very  shipment  here  In  question 
Is  an  Interstate  shipment,  and  therefore  sub- 
ject to  the  provisions  of  the  federal  statute 
generally  known  as  the  2S-hour  law.   It  ap- 
pears from  the  evidence  that  the  humane  pro- 
visions of  the  federal  statute  were  in  this  in- 
stance violated.  While  it  may  be  true  that 
the  state  courts  have  nothing  to  do  with  the 


enfivcement  of  this  statute,  and  certainly 
not  with  the  enforcement  ot  the  penalties 
prescribed  by  it,  y^  the  tact  tbat  the  stock 
in  question  was  kept  in  the  car  a  contlniKms 
period  of  40  hours  In  violation  of  the  statute 
in  question  is  a  drcnmstanoe  showing  proba- 
ble cause  for  plaintiff's  oomplalnL  It  is  Im* 
material  In  this  caae  as  to  who  owns  the  cai 
or  who  tendered  It  to  the  plaintiff  in  this 
case.  The  Yazoo  ft  Mississippi  Valley  Rail- 
road Otnnpany  Is  the  original  or  Initial  car- 
rier, and  the  onl^  carrier  whose  liability  is 
called  into  question. 

"A  carrier  UDdertaklDg  to  transport  live  stock 
for  those  who  choose  to  employ  It  assumes  the 
full  obligation  to  furnish  safe  and  suitable  vehi- 
cles, an  adequate  road,  and  to  exercise  due  care 
and  foresight  to  guard  against  loss  or  iojnry 
frcnn  external  sources."  4  R.  0. 1^  par.  43S. 

It  may  be  conceded  that  a  stdpper  may,  for 
a  cheaper  freight  rate,  bind  himself  to  accept 
a  less  commodious  car  if  full  opportunity 
Is  at  the  time  given  him  to  choose  from  a  list 
of  cars  of  different  construction,  and  it  may 
also  be  conceded  that  for  a  cheaper  rate  lia- 
bility as  to  the  value  of  the  live  stock  can 
be  limited.  In  the  case  at  bar,  however, 
there  Is  no  effort  even  by  the  contract  ex- 
pressly to  limit  liability  on  account  of  the 
defective  car.  There  is  no  provision  for  a 
cheaper  rate  on  account  of  the  car  used,  or 
on  acconnt  of  the  shipper  assuming  any  risk 
incident  to  defective  cars.  The  bill  of  lading 
says  that  the  shipper  has  examined  and  ac- 
cepted the  car,  and  from  this  it  is  contended 
that  the  shipper  assumes  all  risks  incident 
to  the  defective  car  in  questioa  Liability 
In  this  regard  cannot,  however,  be  limited 
either  by  implication  or  by  express  stipula- 
tion. Neither  can  the  railroad  company 
limit  its  liability  to  so-called  gross  negligence. 
Johnson  v.  Railroad  Co.,  69  Miss.  11 
South.  104,  30  Am.  St.  Rep.  634.  So  far  as 
any  liability  at  all  is  concerned,  It  makes  no 
difference  whether  the  negligence  is  gross  or 
simple. 

On  the  Inability  of  the  carrier  to  limit  or 
evade  the  consequences  of  its  own  negligence 
the  authorities  are  too  numerous  to  attempt 
here  to  enumerate,  but  we,  however,  refer  to 
a  few  supporting  the  views  here  expressed. 
Adams  V.  Colorado  ft  &  R.  Co.,  49  Colo.  475, 
113  Pac  1010,  36  li.  R.  A.  (N.  S.)  412,  and 
note ;  John  Schroeder  Lumber  Co.  v.  Chicago 
&  N.  W.  B.  Co.,  135  Wis.  575,  116  N.  W.  179, 
128  Am.  St  R^.  1030,  and  note;  130  Am. 
St  Rep.  446,  and  authorities  there  listed ;  4 
B.  C.  L.  pars.  156,  452,  453;  Railroad  Com- 
pany V.  Dies,  91  Tenn.  177,  18  S.  W.  266.  30 
Am.  St  Rep.  871;  Nevius  v.  Chicago,  St.  P.. 
M.  &  O.  R.  Co.,  124  Wis.  313.  102  N.  W.  489, 
109  Am.  St  Rep.  935;  Houtz  v.  Union  P.  R. 
Co.,  33  Utah,  175^  93  Pac.  439,  17  L.  R.  A 
(N.  S.)  628 ;  B.  ft  O.  Express  Co.  v.  Cooper, 
66  Miss.  558,  6  South.  327,  14  Am.  St  Rep. 
586;  A.  ft  V.  R.  R.  Co.  V.  Sparks,  71  Miss  757, 
16  South.  263;  Klme  v.  Southern  R.  Co.,  160 
N.  C.  467,  76  S.  E.  509.  43  U  B.  A.  (N.  617. 

Reversed  and  remanded. 
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COON  T.  PATTERSON.   (No.  18101.) 

(Snprema  Court  of  HlMdsiipid,  DlTiilini  B. 
Mar  28,  1916.) 

Cbatto,  Uobtqaqes  «=>203— Tbanbrsi. 

Where  a  tenant  of  farm  landa  to  aecore  ad- 
vnnces  gave  a  deed  of  trust  on  his  crops  and 
live  stock,  and,  the  account  not  being  paid  in 
full,  the  Iwlance  due  waa  bj  agreement  paid  bj 
his  landlord,  and  the  aecnri^  transferred  to 
him,  the  deed  of  tmat  waa  ouoroeaUa  In  th« 
hands  of  the  landlonl. 

[Ed.  Note.— For  other  cades,  see  Chattel  Mort- 
KRgee,  Cent.  Dig.  8  450;  Dec.  Dig.  ^208.] 

Appeal  from  Circuit  Court,  Wilkinson 
County;  B.  E.  Jackson,  Judge. 

On  snggestloD  of  error.  Former  judgment 
set  aside,  and  judgment  oC  tlie  trial  court  af- 
firmed. 

For  former  f^lnlott,  see  70  SontlL  885. 

W.  F.  Tndcer.  of  WoodvUIe,  fbr  appeUant 
A.  H.  Jones,  of  WoodTllle,  for  aiveUea 

COOK,  P.  J.  A  reexamination  of  tbe  rets 
or^  of  tbls  appeal  leads  to  the  conclusion 
that  we  did  not  understand  tlie  taxta  pre- 
sonted  to  tbe  trial  coart  In  otir  fmrmer  opin- 
ion reveraliig  tbe  trial  coort,  we  aald: 

"Why  the  deed  of  trust  was  transferred  to  tite 
Irndlord  la  not  entirely  clear,  unless  it  was 
for  the  purpose  of  affording  the  landlord  a 
means  by  which  he  could  collect  that  part  of 
his  rent  which  Bobinaon  MereaatiU  Company 
had  not  paid." 

We  see  now  that  this  waa  a  misconception 
of  the  facta.  The  deed  ct  trust,  according 
to  appellee's  evidence,  waa  to  secure  the  ad- 
yanounents  made  by  the  Bobln8<ni  Mercan- 
tile Company,  nils  accmmt  waa  not  paid  in 
foil,  and  the  balance  due  was,  by  agreemoit, 
charged  to  the  landlord  and  the  security 
transferred  to  him.  Evidently,  we  OHifused 
the  waiver  of  a  part  of  the  rent  wliOi  the  pay- 
ment by  the  landlord  of  the  balance  of  tbe 
account  secured  by  the  deed  of  trust. 

Former  Judgment  reversing  this  case  Is 
set  aside,  and  the  Judgment  of  the  trial  court 
Is  affirmed* 


HABVBX  at  aL  T.  JOHNSON  «t  aL 
(No.  17486.) 

(Supreme  Court  of  Mississippi,  Division  A. 
May  22,  1818.) 

1.  Wills  «=>S48— Death  of  Lira  Tbhaitt— 

Effect. 

Where  a  will  devised  realty  to  a  husband 
for  life  and  he  died  before  the  testatrix,  there 
was  at  her  death  no  life  estate  in  the  property 
so  devised,  and  it  vested  at  onoe  in  her  legal 
heirs. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig:.  11  2165,  2166;  Dec.  Dig.  «3»849.] 

2.  WlLlB  ^=5506(1)  —  CONBTRUOTZON  OF  DB- 
visE— Heibs. 

Testatrix  devised  her  home  place  to  her 
husband  for  life,  and  at  bis  death  to  be  equally 
divided  among  her  "legal  heirs,"  who  under 
Code  1906,  8  IMQ,  would  be  the  children  of  her 
two*  sisters  and  a  brother,  each  taking  per 
stirpes  an  undivided  one-third  interest,  and  by 


the  following  item  devised  real  and  penonal 
property,  one  share  to  the  children  of  a  sister, 
one  share  to  the  children  of  another  sister,  and 
one  share  to  be  equally  divided  among  her  broth- 
er  "and  bis  children."  Held,  that  tbe  words 
"legal  heirs,"  as  used  In  the  first  item,  having  a 
fixed  legal  slgDlficsnce,  should  be  so  oonstroed, 
unless  It  was  manifest  from  tbe  eatire  will  that 
such  was  not  the  purpose  of  the  testatrix,  and 
that  the  items,  considered  both  independently 
and  88  a  whole,  did  not  show  any  intent  that 
the  penona  Incorrectly  named  as  heirs  should 
take  in  place  of  the  legal  heirs  as  fixed  by  the 
statute. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  1090;  Dec  Dig.  «S3506(1).] 

3.  Wills  «»470— CoKSiaucnoK— Iiminiov 
OF  Testator. 

The  intention  of  tba  testatcw  is  to  be 
gathered  from  the  entire  will  oonridered  aa  a 

whole. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  8  988 ;  Dec  Dig.  «s>470.] 

4.  WXIXB  «S»469— GOHSIBXrcnOK— iRDKPKira- 

BNT  Items. 

An  item  which  la  Incorrect  and  of  doobtfid 
construction  ahould  nevw  be  considered  aa  gov- 
erning tile  phrases  of  an  independent  item  which 
is  clear  and  unambiguous  when  considered  alone. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  8  987;  Dec  Dig.  «=»469.] 

6.  Wills  «s»469— CoNSTKCcnon— In  mpsit  u> 

EHT  PBOVISIOITB. 

Where  the  two  items  of  a  will  dealt  with 

different  property  and  in  a  different  manner, 
they  were  to  be  construed  independently,  un- 
less such  constructions,  when  conadered  to- 
gether with  all  the  nronaionB  of  the  will,  were 
contradictory,  and  showed  that  the  oonstrnctioB 
of  either  one  or  the  other  item  must  be  incorrect 
[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  8  987;  Dec  Dig.  «»469.] 

6.  Wills  «=>456  —  ComsrsucTioH  —  XSem  of 
LANouAaa. 

In  seeing  the  Intention  of  a  testator,  words 
are  to  be  takoi  in  tiieir  ordinary  and  grmminati* 

cal  sense,  unless  a  clear  intention  to  nse  them 
in  anottier  aense  can  be  collected,  eo  that,  where 
there  is  no  ambiguity  in  the  words,  Uiere  is 
no  room  for  interpretation ;  it  bang  always  the 
safest  mode  of  construction  to  adhere  to  tbe 
words  of  the  instrument,  without  considering 
circumstances  ansing  aliunde. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  8  974 ;  Dec  Dig.  «=>456.] 

7.  Wills  «=5471  —  Conbtbuctioh  —  Coniiio 
Down— Devise. 

Where  an  interest  la  created  in  one  dause 
of  a  will  in  clear  and  decisive  terms,  it  cannot 
be  talien  away  or  cut  down  by  raising  a  doubt 
upon  the  meaning  or  application  of  a  snbeequ^t 
clause,  nor  by  inference  therefrom,  nor  by  any 
subsequent  words  that  are  not  as  clear  and  deci- 
sive  as  the  words  giving  the  interest 

[Ed.  Note— For  other  caf^cs,  see  WiUa,  Grat 
Dig.  8  989;  Dec.  Dig.  ^»471.] 

S  Wills  «=^70       Gonanupcnnr  am  a. 

Whole. 

It  is  only  In  cases  of  ambiguous  or  doubtful 
meaning  in  the  construction  of  one  item  that 
resort  should  be  had  to  the  whole  will  in  order 
to  ascertain  the  testator's  intention. 

[Ed.  Note.— For  other  eases,  see  Wills,  Cent 
Dig.  8  988;   Dec.  Dig.  «=»470.] 

Appeal  from  Chancery  Court,  Oktibbeha 
County;  J.  Q.  Koliins,  Cliancellor. 

Petition  by  W.  H.  Reynolds,  executor  of 
the  will  of  Mary  Martha  Wiggs,  deceased, 
for  a  construction  of  the  will,  In  whltdi  pro- 
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ceeding  Margaret  Johnson  and  others  were 
parties^  Deme  constrnlng  the  will,  and  Win. 
Henry  Harvey  and  others  appeal.  Reversed 
and  remanded. 

Ureen  &  Green,  of  Jackson,  for  appellants, 
dte  the  following  cases:  Rogers  v.  Brlcls- 
bouse,  58  N.  C.  301;  Cummings  v.  Cummlngs, 
146  Mass.  eOl,  SOT,  16  N.  E.  401 ;  Kelley  v. 
Vlgas,  112  III.  242,  54  Am.  Rep.  23S ;  Cook 
V.  CatllD,  25  Conn.  3S7;  Daggett  v.  Slack,  8 
Mete.  (Mass.)  460;  Houghton  v.  Kendall,  7 
Allen  (89  Mass.)  72;  Ramsey  v.  Stephenson, 
34  Or.  408,  66  Pac.  620,  67  Pac.  195 ;  Lalsure 
T.  Richards,  66  Ind.  App.  301,  103  N.  K.  683 ; 
In  re  Hocb's  li:sUte.  164  Pa.  417,  26  Aa  610. 

W.  W.  Magruder,  of  Starkvllle,  for  appel- 
lees. 

SYKES,  J.  Tbia  Is  an  appeal  from  the  de- 
cree of  the  chancery  court  of  Oktibbeha  comi- 
ty construing  the  last  will  and  testament  of 
Mn.  M.  M.  Wlggs.  The  wlU  reads: 

**StaTkTme,  Miss..  Jnly  29tfa,  1910l 

"I,  Mary  Martha  Wises,  bdog  of  soand  and 
disposlns  mind,  and  bavuig  in  view  the  nacer- 
tainty  of  hfe,  do  make,  publish  and  declare  this 
my  last  will  and  testament, 

"Ist.  I  give  my  hosband,  Capt.  J.  A.  WiKgSi 
the  land  known  bb  my  home  place  upon  which 
I  now  reside,  to  have  and  to  hold  for  his  natural 
lifetime,  and  at  his  death  same  to  be  equally  di- 
vided amons  my  legal  heirs. 

"2nd.  I  give  to  my  heirs  the  following  descriS 
ed  property,  to  wit:  The  land  known  as  my 
Chapel  HiU  place,  the  land  known  as  my  Out- 
law place,  and  all  my  personal  and  mixed  prop- 
erty to  be  divided  as  follows:  One  share  to  the 
children  of  my  sister,  Margaret  Spencer,  one 
share  to  the  children  of  my  sister  EUa  Harvey, 
and  one  share  to  be  eqnaly  divided  between  my 
brother  Dorsey  Outlaw  and  his  children. 

"3rd.  AH  cash  on  hand  at  tbe  time  of  my 
death  to  be  used  to  defray  my  funeral  expenses 
and  balance  to  be  devoted  to  the  purchase  of 
a  monument  each  for  myself  and  my  mother. 

"4th.  I  appoint  Mr.  W.  H.  Reynolds  the  ex- 
ecutor of  my  will,  and  direct  that  he  be  not  re* 
quired  to  give  any  bond  or  any  kind  of  security. 

"[Signed]   Mary  M.  Wiggs. 

**Signed  in  our  presence  and  declared  by  sign- 
en  MM  her  will  and  we  sign  in  her  presence. 

"[SlgnedJ    J.  A.  Carothers. 
•X^  E.  Gay." 

[1]  This  will  was  oooatrned  the  learned 
^ncellor  upon  the  petltltm  <a  the  encntor, 
W.  H.  Reynolds,  and  this  appeal  Is  tmly  from 
the  construction  of  Item  1.  The  will  was 
made  aa  Jnly  29.  1910,  and  Mrs.  Wl^  died 
on  or  about  June  10^  1813,  or  about  2  years 
and  11  months  after  making  the  wllL  In 
Item  1  of  the  will  1^  derised  the  land  known 
aa  her  home  jtlace,  which  was  decidedly  the 
most  valuable  real  estate  owned  by  her,  to 
her  husband,  Capt  J.  A.  VfUXB,  for  life. 
Capt  Wlggs  darted  Uils  Ufe  before  the  tes- 
tatrix; therefore  at  the  time  of  her  death 
there  was  no  life  estate  in  the  property  de- 
vised in  ttiis  Item,  and  it  Tested  at  onoe  in 
her  "1^1  bdrs.'* 

[t-tl  The  question  relating  to  this  item  is 
whether  or  not  when  considered  independent- 
ly of  the  other  items  of  the  will,  the  intention 
ot  the  testatrix  is  perfectly  plain  fmu  a  coa- 


sideraUon  of  this  itnn  alone;  and,  secmd, 
whether  or  not,  when  consido^  with  the 
other  items  of  the  will,  tbe  wards  "legal 
h^r^**  as  used  in  item  1,  Is  goremed  by  those 
named  u  her  heirs  in  Item  2.  In  other 
words,  the  first  qnestlim  to  he  decided  by  this 
court  is  whether  or  not  the  l^al  heirs  of 
Mrs.  Wlggs  mentioned  in  item  1  are  her  legal 
heirs,  as  Is  contemplated  by  section  of 
the  Code  of  1906,  or  whether  by  the  devises 
and  bequests  of  Item  2  those  named  as  pur- 
porting to  be  her  heirs  in  item  2  are  dedslve 
of  and  govern  those  who  are  her  legal  heirs 
in  item  1.  When  considered  alme,  we  have 
no  hesitancy  in  saying  that  item  1  is  perfect- 
ly plain  and  meant  to  devise  the  land  known 
as  her  home  place  to  her  legal  hcdrs  as  con- 
templated by  said  section  of  the  Code  above 
named,  and  that  it  was  her  lntentl<Hi  clearly 
expressed  in  this  item  of  the  will  that  these 
heirs  take  according  to  the  statnte.  namely, 
per  stirpes,  her  llvii«  brother,  Dorsey  Out- 
lav,  taking  a  one-third  undivided  interest  in 
her  home  place,  and  the  children  of  her  sister 
Blla  Harvey  reoelTlng  an  undivided  one-third 
interest  to  be  equally  divided  among  them, 
and  the  (Alldren  of  her  sister  Margaret  Spen- 
cer likewisS  receiving  an  undivided  one-third 
Interest  to  be  equally  divided  among  them. 

In  item  2,  however,  ot  this  will  she  devises 
and  bequeaths  to  her  h^rs  certain  real  and 
personal  prcqiwrty,  and  then  names  as  her 
hdrs  the  children  of  her  sisters,  Margaret 
Spencer  and  Ella  Harvey,  and  her  brother, 
Dorsey  Outlaw,  and  his  children.  All  of 
these  are  the  heirs  of  Mrs.  Wlggg,  except  the 
three  children  of  Dorsey  Outlaw,  who,  of 
course,  are  not  heirs.  The  question  then  is: 
Shan  the  court  construe  item  1,  which  is  per- 
fectly plain  and  nnamblguous  when  omsld- 
ered  alone,  and  give  to  the  meaning  of  "l^al 
heiiB"  the  same  meaning  as  the  testatrix  ap- 
parently gives  to  the  word  "heirs"  In  Item  27 
The  learned  chancellor  below  in  a  very  ludd 
and  clear  o|dni(Mi  so  held,  and  it  is  only  after 
a  most  careful  consideration  and  examina- 
tion of  authorities  that  we  are  constrain- 
ed to  differ  with  him.  The  court  recognizes 
that  the  testatrix  was  not  learned  In  the  law, 
and,  while  to  those  learned  in  the  law  the 
terms  "heirs**  and  "legal  heirs"  have  practi- 
cally the  same  signiflcnnce,  at  the  same  time, 
in  gathering  the  intention  of  the  testatrix 
flrom  the  entire  will  considered  as  a  whole, 
we  believe  that  die  meant  to  use  the  term 
"legal  heirs**  in  a  different  manner  in  Item 
1  than  she  used  the  term  "heirs"  in  item  2. 
This  contentloD  is  borne  out  by  the  fact  that 
she  was  devising  different  plantations  and 
also  different  estates  therein,  and  in  lt»n  2 
was  devising  both  real  and  personal  property 
to  vest  immediately,  while  In  Item  1  she  was 
devising  (Hily  real  prc^rty.  first  a  life  estate 
therein,  and  then  a  remainder  in  fee  In  her 
"legal  heirs."  We  believe  that  the  true  In- 
terpretation ot  item  2,  when  omsldered  in 
connection  with  item  1,  is  that  Mrs.  Wlggs 
was  rather  donbtfol  as  to  who  her  heirs 
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might  be,  and  that,  in  order  to  pat  the  prop- 
erty devised  In  item  2  beyond  all  question, 
sbe  expressly  named  those  whom  she  wanted 
to  have  this  property  spedflcally.  The  word 
"heirs"  in  item  2  can  very  well  be  treated  as 
surplusage. 

By  Item  1.  when  considered  either  Inde- 
pendently or  together  with  the  other  lt«ns  of 
the  will,  we  think  it  perfectly  manifest  that 
she  meant  to  devise  IMa  property  according 
to  the  laws  of  desert  of  the  state  of  Missis- 
sippi. The  learned  cAancellor  in  his  opinion, 
while  holding  that  the  intention  of  the  testa- 
trix as  expressed  In  item  1,  when  c<m8ldered 
alone,  wae  perfectly  manifest  and  free  from 
doubt;  yet  held  that  Item  2,  which  incorrectly 
named  certain  people  as  her  heirs,  should 
control  and  gorem  the  term  "legal  heirs"  In 
item  1.  In  this  we  cannot  agree  with  him. 
We  do  not  think  Qiat  an  item  wbi(^  Incor- 
rectly uses  a  term  should  contnA  and  govern 
an  unambiguous  and  clear  Item  which  cor- 
rectly uses  legal  phraseoI<^.  An  Item  which 
is  incorrect  and  of  doubtful  construction 
should  never  be  considered  as  governing  the 
phrases  of  an  indepmdent  item  whlt^  Is  per- 
fectly clear  and  unambiguous  when  consid- 
ered a1on&  However,  since  the  testatrix  was 
dealing  with  different  property  and  altogeth- 
er In  a  different  manner  in  each  one  of  these 
items,  we  think  the  proper  construction  of 
them  la  to  construe  them  Inde^iendently,  un- 
less t&ese  Independent  ctmstructlons,  when 
considered  together  with  all  of  the  provisions 
of  the  will,  are  utterly  contradictory,  and 
show  that  the  construction  of  either  one  or 
the  other  Items  must  be  Incorrect.  In  consid- 
ering these  items  first  Independoitly,  as  we 
have  above,  and  then  In  connectitm  with  the 
entire  will  as  a  whole,  we  see  nothing  ccmtra- 
dlctwy  or  ambiguous  in  our  eonstructiou  of 
the  same  and  hold  that  It  was  the  Intention 
of  Mrs.  Wiggs,  by  the  use  of  the  words  "legal 
hdrs"  In  item  1,  in  connectbm  with  the  en- 
tire clause  of  Item  1,  to  devise  this  property 
as  above  stated  according  to  the  laws  of  de- 
scent of  the  state  of  Mississippi  after  the 
death  at  Gapt  Wiggs. 

We  think  the  learned  chancellor  correctly 
construed  item  2  and  the  rest  oC  the  items  of 
the  vlU. 

The  words  "legal  heirs,"  as  used  tn  item 
1,  have  a  fixed  legal  significance,  and  should 
be  so  construed,  unless  It  Is  clearly  manifest 
froiD  an  examination  of  the  entire  will  that 
such  was  not  the  purpose  of  the  testatrix. 
Love  V.  Buchanan,  40  Miss.  768;  Irvine  v. 
NewUn.  63  Miss.  192. 

"In  seekiof  for  the  intention,  words  are  to  be 
taken  In  their  ordinary  and  grammatical  sense, 
unless  a  clear  intentioQ  to  use  tfaem  in  another 
can  be  collected.  •  •  •  When  there  is  no  am- 
biguity in  the  words,  there  is  no  room  for  in- 
terpretation." Vannerson  v.  Culbertson,  10 
Smedes  &  M.  ICSa 

"It  is  always  the  safest  mode  of  construction 
to  adhere  to  the  words  of  the  instroment,  with- 
out oonsideriiig  either  circumstances  arising 
aliunde,  or  calculations  that  mar  be  made  as  to 
the  amount  of  the  property,  or  ue  omseqnenoes 


which  may  flow  from  any  particular  can^teae- 

elon."  Gurrie  v.  Murphy,  S&  Miss.  478. 

In  the  case  of  Dunlap  v.  Fant,  74  Miss.  107, 
20  South.  874,  there  was  a  devise  of  a  lUe  es- 
tate to  the  wife,  and  upon  her  death  **to  my 
lawful  heirs  share  and  share  alike."  Tlieae 
lawful  heirs  were  determined  by  the  stat- 
ute of  descent  and  distribution. 

It  is  our  opinion  that  the  testatrix,  as 
above  stated,  meant  to  devise  this  property 
according  to  the  laws  of  descent  and  dlstri- 
buti(m,  which  necessarily  would  make  these 
heirs  inherit  per  stirpes,  as  above  stated,  and 
not  per  caidta,  as  deidded  by  the  learned 
chancellor. 

In  the  case  of  Branton  v.  Buckley  et  al.,  99 
Bliss.  116,  54  South.  850,  the  court  held  that 
a  devise  to  tbe  wife  for  life  with  remainder 
("share  and  share  alike  to  my  brothers  and 
sisters")  gave  the  brothers  and  alstera  and 
the  representatives  of  those  deceased  broth- 
ffirs  and  slaters  the  propwty  devised  per 
stirpes.  It  is  clear  that  a  devise  to  the  testa- 
trix's legal  heirs  was  Intended  by  her  to  be 
a  devise  to  those  who  would  take  according 
to  the  statute  of  descent  In  case  she  died  In- 
testate. In  the  case  of  Irvine  v.  Newlln,  63 
Miss.  192,  Judge  Campb^  In  part  says: 

"The  proposition  dedudble  bom  the  authori- 
ties is  that  prima  facie  the  word  'heir'  is  to  be 
taken  in  its  technical  sense,  unless  there  is  in 
the  will  a  plain  demonstration  that  the  testator 
used  it  in  a  different  sense,  in  which  ease  effect 
will  be  given  to  his  intention.  •  *  •  Hie 
third  clause  of  the  will  is  not  helped  by  the  pre- 
ceding or  any  other.  It  is  independent,  and 
must  be  interpreted  by  its  own  terms  alone." 

[7, 8]  In  the  case  at  bar  we  think  that 
item  1  of  Mrs.  \^g'8  will  Is  independent, 
and.  If  perfectly  plain  and  unambiguous, 
should  be  construed  by  Itself.  We  think  fur- 
ther that  our  construction  of  the  same  in  no 
way  conflicts  with  Item  2 ;  that  It  Is  perfect- 
ly manifest  that  the  testatrix  herself  recog- 
nized that  her  legal  heirs  in  item  1  might 
perhaps  be  different  from  those  whom  she 
incorrectly  terms  her  heirs  In  item  2,  and 
for  this  reason,  In  order  to  devise  and  be- 
queath the  property  tn  Item  2  exactly  ac- 
cording to  her  Intentions,  she  specifically 
names  the  objects  of  her  bounty  In  this  Item 
and  the  amount  which  they  are  to  receive. 
Where  two  clauses  of  a  will  create  an  estate 
in  several  devises  named,  and  they  are  not 
united  grammatically  by  the  expressjion  of  a 
common  purpose,  each  clause  must  be  con- 
sidered and  construed  separately,  and  with- 
out relation  to  the  other,  evea  though  the 
testator  may  have  had  the  same  intentltm  in 
regard  to  both. 

"Where  an  Interest  or  estate  is  cjven  in  one 
clause  of  a  will  In  dear  and  decisive  terms,  it 
cannot  be  taken  away  or  cut  down  by  raising  a 
doubt  upon  the  meaniuc  and  application  of  a 
subsequent  clause,  npn  by  inference  therefrcHn, 
nor  by  any  subsequent  words  that  are  not  as 
clear  and  dedsive  as  the  words  giving  the  interest 
or  estate."  Bailey  v.  Sanger,  lOS  Ind.  204.  9 
N.  B.  169:  U.  S.  Fidelity  &  Guaranty  Co.  v. 
Douglas,  134  Ky.  876,  120  B.  W.  328,  20  Ann. 
Caa.  868;  Wood  v.  Folk,  12  Beisk.  (Tenn.) 
200i 
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In  all  wills  the  cardinal  rale  of  construc- 
tion Is,  of  course,  to  ascertain  the  Intention 
of  the  testator.  Where,  however,  the  terms 
of  a  will  are  expressed  In  words  of  clear  and 
unamblgnons  meaning,  there  is  no  room  to 
resort  to  other  parts  or  items  of  It  for  con- 
structioD.  It  Is  onlj  In  cases  of  ambiguous 
or  doubtful  meaning  In  the  constmction  of 
one  Item  of  a  will  where  resort  should  be  had 
to  the  whole  will  In  order  to  ascertain  clearly 
the  Intention  of  the  testator.  Hie  following 
authorities  sustain  the  construction  of  the 
couft  that  the  property  devised  in  item  1 
was  per  stirpes,  and  not  per  capita.  Cum- 
mings  T.  Giunmlngs,  146  Mass.  501,  16  N.  Bi 
401;  EeUey  v.  Vigaa,  112  HI.  242, 54  Am.  Rep. 
235 ;  C!ook  t.  Catlln,  25  Conn.  8S7.  For  oth- 
er authoiltlea  sustaining  this  construction  we 
refer  to  the  able  briefs  of  counsel  both  for 
appellants  and  appellees. 

That  part  of  the  decree  of  the  court  below 
relating  to  item  1  is  therefore  reversed,  and 
the  case  remanded  to  be  proceeded  with  In 
accordance  with  this  opinion. 
'  Reversed  and  remanded. 


BATESYILLB  SOUTHWESTERN  B.  GO.  T. 
MIMS.   (Nol  18099.) 

(Snpreme  Court  of  Mississippi,  Division  A. 
May  22,  1316.) 

1.  PLU.DIHQ  «=>214(1>— DEtfUBBBB  — EtoTSOT. 

A  demurrer  to  tb«  dedaratioa  admits  its 
all^tlfflis  as  truCL 

[Bd.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  525.  629;  Dec  IMg.  «=o214a).] 

2.  CoHHBBCS  «=>34  —  "Inteastatk  Cou- 

HBBCE." 

Where  logs  were  delivered  by  plaintiff  to 
defendant  eamar  under  a  verbal  contract  of 
affrei^tmsnt  from  M.  to  B.,  both  points  within 
the  sbite,  without  intenti<m  on  the  part  of  either 
of  ahippuig  them  without  the  state,  title  remain- 
ing in  the  consignor  until  they  reached  B., 
where  th^  becaioe  the  property  of  the  consignee 
and  were  reshipped  by  the  plaiatifE  as  its  agent 
by  another  railroad  to  a  point  without  the  etate, 
the  shiiunait  fnxn  M.  to  B.  was  an  intrastate 
ahipment,  though  the  freight  charges  were  paid 
by  the  consignee  at  final  destination,  and  hence 
rates  fixed  by  the  State  Railroad  Commission 
under  Code  1906,  fg  4839,  4840,  were  appUcable 
to  the  shipment. 

[Ed.  Note.— For  other  cases,  see  Commeioe, 
Cent.  EHg.  H  2S.  82;  Dec.  Dig.  «=7S4. 

For  other  definitions,  see  Words  and  Phrases, 
Intrastate  Commerce.] 

Appeal  from  Circuit  Court,  Panola  Coun- 
ty;  B.  D.  Dlnkins,  Judge. 

Action  by  M.  H.  Mims  against  the  Bates- 
Tllle  Southwestern  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Montgomery  ft  Montgomery,  of  Tunica,  for 
ai»peUant.  James  Stone,  of  Oxford,  and 
Woods  &  EnykvidaU,  of  Charleston,  for  ap- 
pellee. 

SYKES,  J.  M.  H.  Mlms.  appellee,  plain- 
tiff iu  the  court  below,  filed  his  decLaration  In 


the  second  judicial  district  of  Panola  county 
against  the  Batesvllle  Southwestern  Railroad 
Company  for  actual  and  statutory  damages, 
alleging  therein  the  following  material  facts: 
miat  the  defendant,  the  Batesvllle  South- 
western Railroad  Company,  is  a  domestic 
corporation  of  Mls^sslppl,  doing  business 
wholly  within  this  state,  snd  was  on  the  27th 
day  of  April,  1912,  and  is  now,  a  common 
carrier  of  freight  for  hire,  operating  a  line 
of  railway  wholly  within  the  second  judicial 
district  of  Panola  county,  Miss.  That  under 
the  laws  of  Aflssisslppl,  it  was  the  duty  of 
the  defendant  railroad  company  to  submit 
tarifTs  of  charges  for  the  transportation  of 
freight  along  and  over  its  line,  to  the  KOs- 
slsslppi  Railroad  Commission  for  revision, 
approval,  or  rejection  before  putting  the  said 
rates  Into  effect.  That  said  defendant  failed 
to  file  these  rates  or  tariffs  of  charges  with 
the  Mississippi  Railroad  Commission,  but  had 
on  file  with  the  Interstate  Commerce  Com- 
mission, rates  approved  by  said  commission. 
That  on  the  23d  day  of  July,  1918,  after  hav- 
ing been  cited  by  the  State  Railroad  Commis- 
sion, the  defendant  railroad  company  ap- 
peared before  the  Railroad  Commission  in 
answer  to  the  complaint  of  the  plaintiff  In 
this  case,  and  others,  that  Its  Intrastate 
rates  were  unreasonable ;  and  the  said  Rail- 
road Commission,  by  order,  declared  the 
freight  rate  on  logs  In  carload  lots,  per  thou- 
sand feet,  in  force  on  said  railroad  excessive 
and  disallowed  and  disapproved  the  same. 
Said  order  further  fixed  and  established  the 
legal  rate  allowed  to  he  charged  on  oak  logs, 
in  carload  lots,  between  Mllepost  13  and 
BatesviUe,  both  being  stations  on  the  line  of 
defendant  railroad  company,  at  $1.75  per 
thousand  feet;  and  said  order  further  com- 
manded and  required  said  railroad  to  repay 
to  such  person  or  persons  as  Have  shipped 
logs  over  said  railroad  and  paid  the  Illegal 
and  excessive  tariff  rate,  the  difference  be- 
tween the  rate  fixed  under  this  order  and 
that  fixed  under  the  tariff  of  said  railroad 
of  April  27,  1912,  which  was  dedared  to  be 
unreasonable.  That  the  freight  rate  on  logs 
declared  to  be  unreasonable  between  the  two 
above-named  stations  was  $3.35  per  thousand 
feet.  That  the  above  order  of  the  State  Rail- 
road Commission  has  been  In  force  and  effect 
from  the  time  of  Its  passage,  lliat  under 
the  laws  of  the  state  of  Mississippi  It  was  the 
dut^  of  the  Railroad  Commission  to  regulate 
and  fix  the  treli^t  diarges  of  all  railroads 
doing  Intrastate  business  In  Mississippi  which 
failed  to  furnish  their  tariff  of  charges  to 
said  commission  as  required  by  law.  That 
under  the  laws  of  the  state  of  Miaalsslppl, 
sections  4639  and  4840,  Code  1006,  It  Is  pro- 
vided that  any  railroad  corporation  charging 
more  than  the  rate  allowed  by  the  tariff  of 
rates  fixed  by  the  commission  is  guilty  of  ex- 
tortion, and  the  Injured  party  can  recover 
as  actual  and  statutory  damages,  twice  the 
amoont  of  the  damages  sustained  by  such 
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overcharge.  That  the  fright  rate  chained 
on  oak  logs  In  carload  lota  per  thousand  feet 
by  the  defendant  under  Its  tariff  declared  to 
be  unlawful  and  extortionate  was  $3.35  per 
thousand  feet;  that  the  legal  rate  fixed  by 
the  commission  on  July  23, 1913,  between  the 
above-named  stations  la  $1.75  per  thousand 
feet  on  oak  logs  in  carload  lots;  and  that 
the  diCFerence  or  actual  amount  overpaid  the 
rnllroad  company  was  $1.60  i>er  thousand 
feet.  That  that  plaintiff  shipped  over  the 
said  line  of  defendant  railroad  company, 
from  the  aald  Mllepost  13  to  the  station  of 
BatesvlUe,  between  the  11th  day  of  June, 
1913.  and  the  23d  day  of  July,  1913,  91  car- 
loads of  oak  logs,  on  which  It  was  compelled 
to  pay  the  freight  rate  of  $3.35  per  thousand 
feet  "That  all  of  said  logs  so  stiipped  were 
delivered  to  the  defendant  under  a  verbal 
contract  of  affreightment  at  Mllepost  13  for 
transportation  to  the  said  station  of  Bates- 
Tllle,  at  which  latter  station  said  logs  were, 
as  per  the  verbal  instructions  of  the  plain- 
tiff acting  for  the  Memplds  Band  Mill  Com- 
pany, who  became  the  owner  of  said  logs  on 
their  arrival  at  said  station  of  Bate»vllle, 
turned  over  and  delivered  to  the  Illinois  Cen- 
tral Railroad  Company,  and  transported  over 
the  line  of  the  last-named  railroad  company 
to  the  city  of  Memphis,  state  of  Tennessee." 
That  there  was  not,  is  not  now,  and  never  has 
been,  any  Joint  or  through  rate  from  said 
Mllepost  13  to  the  city  of  Memphis.  That 
when  the  said  logs  were  delivered  at  Bates- 
viile  to  the  Illinois  Central  Railroad  Com- 
pany, the  defendant  railroad  company  advis- 
ed the  said  Illinois  Central  Railroad  Com- 
pany of  the  amount  of  freight  charges  claim- 
ed by  it  as  advance  charges,  and  that  these 
advance  charges  were  collected  by  the  Illi- 
nois Central  Railroad  Company  in  Memphis 
from  the  consignee. 

A  detailed  statement  showing  the  respec- 
tive dates  of  the  shipments  of  logs  In  the 
manner  above  set  out,  the  number  of  feet 
contained  in  each  of  said  shipments,  the 
amount  of  overcharges  on  each  shipment,  was 
filed  as  an  exhibit  to  the  declaration;  and 
there  is  no  controversy  here  as  to  the  amount 
of  these  overcharges.  There  were  two  counts 
in  the  declaration,  alleging  In  substance  the 
»ame  cause  of  action,  with  the  exception 
that  in  the  second  count  the  claim  is  for 
damages  on  shipments  made  between  the 
same  points  on  the  line  of  the  defendant 
railroad  company,  but  between  July  23  and 
September  27,  1913. 

There  was  a  demurrer  interposed  to  the 
declaration  upon  the  ground  that  the  declara- 
tion shows  that  the  shipments  of  these  logs 
were  all  interstate;  and,  for  thia  reason, 
that  the  Mississippi  Railroad  Commission 
had  no  jurisdiction  in  the  matter,  and  also 
that  the  plaintiff  seeks  to  recover  double 
damages  or  double  the  amount  of  actual 
damages  for  certain  shipments  before  July 
23,  191S.  the  date  of  the  order  establishing 
the  rates  of  the  Railroad  Commission.  The 


demurrer  was  overruled,  and  upon  tbe  de- 
fendant's declining  to  plead  further,  upon 
the  first  count  of  the  declaration,  the  court 
altered  a  judgment  for  the  actual  damages 
consisting  of  the  overcharge  In  freight  ship- 
ped before  the  order  of  the  Mississippi  Rail- 
road Commission  went  into  effect;  on  the 
second  count  of  the  declaration,  which  was 
for  the  damages  sustained  after  the  order  of 
the  Railroad  Commission  went  into  effect, 
the  court  entered  judgment  for  plaintiff  for 
double  damages ;  the  said  judgment  amount- 
Ing  in  all  to  the  sum  of  $2,713.75,  from  which 
judgment  this  ai^al  is  prosecuted. 

We  neglected  to  state  that  an  attempt  was 
made  to  remove  the  case  by  the  defendant  to 
the  federal  court,  upon  the  ground  that  the 
shipments  of  logs  involved  in  this  contro- 
versy were  interstate  shipments.  It  is  unr 
necessary  to  further  refer  to  the  petition  for 
removal,  for  the  reason  that  the  decision  of 
the  court  upon  the  question  of  whether  or  not 
this  was  an  Intrastate  or  an  interstate  ship- 
ment Is  decisive  of  the  question  of  removaL 
This  case  has  been  ably  presented  to  the 
court  by  counsel  for  both  parties  by  oral  ar- 
gument as  well  as  printed  briefs. 

[1,  2]  It  is  the  contention  of  the  appellant 
that  the  declaration  shows  upon  Its  face  that 
It  was  an  Interstate  shipment,  basing  this 
contention  upon  the  following  paragraph  of 
the  declaration,  viz.: 

"That  all  of  said  logs  bo  shipped  as  aforesaid 
were  delivered  to  the  defendant  under  a  verbal 
contract  of  affreightment  at  said  Mllepost  13 
for  transportation  to  the  said  station  at  Bates- 
villc,  at  whicli  latter  etation  eaid  Ioks  were,  as 
per  the  verbal  instructions  of  the  plaintiff,  act- 
ing for  the  Memphis  Band  Mill  Company,  who 
became  the  owner  of  the  logs  on  their  arrival  at 
said  station  of  Batesville,  turned  over  and  deliv- 
ered to  the  Illinois  Central  Railroad  Company 
ard  trannported  over  the  line  of  the  said  last- 
named  railroad  company  into  the  city  of  Memr 

Shis,  state  of  Tennessee,  lliat  the  Memphis 
land  Mill  Company  did  not  have  any  mitl  at 
Batesville,  Miss.,  but  had  one  in  the  city  of 
Memphis,  in  the  state  of  Tennessee,  and  there 
was  no  mtll  of  any  kind  belonging  to  anybody 
in  Batesville,  Miss.,  for  the  manufacture  of  logs 
into  lumber  and  these  shipments  were  typical 
of  many  others  over  the  said  railroad." 

Aa  sustaining  bis  position,  the  appellant 
relies  upon  the  case  of  the  Texas  &  New  Or^ 
leans  R.  Co.  et  al.  v.  Sabine  Tram  Company, 
227  U.  S,  111,  33  Sup.  Ct.  229,  57  U  Ed.  442. 
A  careful  examination  of  the  above-cited  case 
shows  that  at  the  time  the  lumber  was  ship- 
ped from  Rullff,  Tex.,  to  Sabine,  Tex.,  it  was 
Intended  for  export,  and  this  fact  was  known 
to  the  consignor,  consignee,  and  the  railroad 
company.  That  lumber  destined  for  foreign 
shipments  was  allowed  to  remain  In  the  cars 
at  Sabine  wltliout  any  deauurrage  being 
charged  therefor,  whereas,  domestic  ship- 
ments were  only  allowed  to  remain  In  the 
cars  for  a  period  of  48  hours  before  demur- 
rage charges  were  made.  There  Is  also  shown 
to  have  been  a  difference  in  switching  charg- 
es between  foreign  and  domestic  shipments. 
On  the  shipmaits  In  question,  the  switdiing 
diargea  were  made  for  fbr^gn  shlpmeata. 
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In.  fbct,  tbe  statement  of  the  facts  in  this 
case  clearly  shows  that  the  shipment  was 
recognized  by  all  parties  as  being  a  foreign 
slilpment  In  Ihe  beginning  of  the  state- 
ment  of  facts,  by  Mr,  Justice  McKenna,  ap- 
pears tbe  following: 

"Xbe  questioD  in  the  case  Is  whether  ship- 
ments of  lamber  on  local  bills  of  Isdlns  from  one 
point  in  Texas  to  another  point  in  Texas,  des- 
tined for  export  nnder  the  circumstances  pres- 
ently to  be  detailed,  were  intrastate  or  foreign 
commerce." 

In  the  opinion  he  In  part  says: 

"That  there  most  be  continuity  of  movement 
we  may  conceire,  and  to  a  foreign  destination 
Intended  at  the  time  of  tbe  shipment." 

In  the  case  at  bar,  however,  the  demurrer 
sdmits  as  tme  the  allegations  In  the  declara- 
tlcoi.   The  clause  above  quoted  from  simply 
shows  that  these  logs  were  shipped  by  ver- 
bal «Hitract  of  affreightment  from  MUepost 
13  to  Batesvllle,  both  points  within  the  state 
of  Mississippi,  at  which  latter  point  they 
were  delivered  to  tbe  Memphis  Band  Mill 
Company,  who  became  the  owners  of  these 
logs  at  Batesvllle.   The  plaintiff  In  the  court 
below,  an>eUee  here,  at  Batesvllle,  acting 
for  the  Memphis  Band  Mill  Company,  then 
delivered  these  log»  to  the  IlllnolB  Central 
Railroad  Company,  to  be  transported  from 
Batesvllle  to  Memphis.   There  is  no  intima- 
tion whatever  In  the  declaration  that  at  the 
time  the  logs  were  delivered  at  Milepost  13 
to  the  appellant  railroad  company  they  were 
intended  for  shipment  to  Memphis,  Tenn.  So 
far  as  this  record  is  concerned,  the  Memphis 
Band  Mill  Company  could  have  disposed  of 
these  logs  at  Batesvllle,  or  consigned  them  to 
any  sawmills  in  the  state  of  Mississippi  or 
to  any  points  without  tbe  state  of  Mlssls- 
alppL   The  fact  that  tbe  Memphis  Band  Mill 
Company  did  not  have  any  mill  at  Bates- 
vllle, but  had  one  in  the  city  of  Memphis, 
does  not  in  any  way  alter  the  case.  The  dec- 
laration In  this  case  alleges  that  tbe  first 
shipment  between  Afllepost  13  and  Batesvllle 
was  made  on  a  verbal  contract  of  affreight- 
ment, and  that  the  logs  shipped  continued  to 
be  the  property  of  the  consignor  until  they 
reached  Batesrllle.   It  is  therefore  an  Infer- 
ence that  the  logs  were  consigned  to  the  ap- 
pellee here  at  Batesvllle.    The  shipment,  so 
far  as  be  was  concerned  and  so  far  as  the 
defendant  railroad  company  was  concerned, 
ended  here.   And  here  tbe  logs  were  deliver- 
ed to  the  Memphis  Band  Mill  Company, 
which  company  then  requested  the  appellee 
to  turn  said  shipments  over  to  tbe  Illinois 
Central  Railroad  Company  to  be  transported 
to  then)  in  tbe  dty  of  Memphis.    It  Is  true 
that  tbe  freight  was  not  paid  by  the  appel- 
lee to  the  defendant  or  to  the  appellant  rail- 
road otmpany,  but  said  freight  was  collected 
in  Memphis  from  the  consignee  as  advance 
chains  on  the  shipments.    This,  however, 
makes  no  difference  and  does  not  alter  the 
nature  of  the  shipments. 

The  case  under  consideration  is  more  like 
the  diipinent  Involved  in  the  caae  of  tbe 


Gulf,  Colorado  &  Santa  F6  Railway  Co.  v. 
State  of  Te-tas,  204  U.  S.  403,  27  Sup.  Ct. 
360,  51  U  Ed.  540.  In  that  cose,  the  com 
was  carried  from  Texarkana,  Tex.,  to  Gold- 
thwaite,  Tex.,  upon  a  bill  of  lading  which, 
upon  its  face,  showed  only  a  local  transpor- 
tation. It  was  contended  by  the  railroad 
company  that  this  was  a  continuation  of  a 
shipment  from  Hudson,  S.  D.,  to -Texarkana, 
Tex.;  that  the  place  from  which  the  com 
started  was  Hudson,  S.  D.,  and  the  place  at 
-which  the  transportation  ended  was  Gold- 
thwalte,  Tex. ;  that  such  transportation  was 
Interstate  commerce,  and  that  its  interstate 
character  was  not  affected  by  the  various 
changes  of  title  or  Issues  of  various  bills  of 
lading  Intermediate  its  departure  from  Hud- 
son and  its  arrival  at  Goldthwaite.  VuxQier 
quoting,  the  opinion  states  : 

"It  is  undoubtedly  true  that  the  character  of 
a  shipment,  whether  local  or  interstate,  ia  sot 
changed  by  a  transfer  of  title  during  tbe  trans- 
portation. But  whether  it  be  one  or  the  other 
may  depend  on  the  contract  of  shipment.  The 
rights  and  obligations  of  carriers  and  shippers 
are  reciprocal.  The  first  contract  of  shipment 
in  this  case  was  from  Hudson  to  Texarkaua. 
During  that  transportation  a  contract  was  made 
at  Kansas  City  for  the  sale  of  the  corn,  but 
that  did  not  affect  the  character  of  the  ship- 
ment from  Hudson  to  Tezarknna.  It  was  an 
interstate  shipment  after  tbe  contract  of  sale 
as  well  as  before.  In  other  words,  the  transpor- 
tation which  was  contracted  for,  and  which  was 
not  changed  by  any  act  of  tne  parties,  was 
transportation  of  the  com  from  Hnoson  to  Tex- 
arkana—that  is,  an  interstate  shipment.  The 
control  over  goods  in  process  of  transportation, 
which  may  be  repeatedly  changed  by  sales,  is 
one  thing;  tlie  transportation  is  another  thing, 
and  follows  tbe  contract  of  shipment,  until  that 
is  changed  by  the  agroement  of  owner  and  car- 
rier. I^either  the  Hurroun  nor  the  Hardin 
Company  changed  or  offered  to  change  tbe  con- 
tract of  shipment,  of  the  place  of  delivery.  The 
Hardin  Company  accepted  the  contract  of  ship- 
ment theretofore  made  and  purchased  the  com 
to  be  delivered  at  Texarkana— that  is,  on  the 
completion  of  the  existing  contract.  When  the 
Hardin  Company  accepted  the  corn  at  Tex- 
arkana the  transportation  contracted  for  ended. 
The  carrier  was  under  no  obligations  to  carry 
it  further.  It  transferred  the  corn,  in  obedi- 
ence to  the  demands  of  the  owner,  to  the  Texas 
&  Pacific  Railway  Company,  to  be  delivered  by 
it,  under  its  contract  with  such  owner.  What- 
ever obligations  may  rest  upon  the  carrier  at  the 
terminus  of  its  transportation  to  deliver  to  some 
further  carrier,  in  obedience  to  the  instructions 
of  the  owner,  it  is  acting  not  as  carrier,  but  sim- 
ply as  a  forwarder.  No  new  arrangemeac  nav- 
ing  been  made  for  transportation,  the  com  was 
delivered  to  the  Hardin  Compony  at  Texarkana. 
Whatever  may  have  been  the  thought  or  pur* 
pose  of  the  Hardin  Company  in  respect  to  the 
further  disposition  of  the  com  was  a  matter  im- 
material BO  far  as  the  completed  transportation 
was  concerned.  •  •  •  It  must  be  remember- 
ed that  there  is  no  presumption  that  a  trans- 
portation when  commenced  is  to  be  continued 
beyond  the  state  limits  and  the  currier  ought 
to  be  able  to  depend  upon  the  contract  which  it 
has  made  and  must  conform  to  the  liability  im- 
posed by  that  contract." 

In  the  case  at  bar,  the  shipment  from 
MUepost  13  was  intrastate,  while  In  the 
above-quoted  case  the  first  shipment  was  in- 
terstate. In  our  case  tbe  last  shipment  was 
interstate,  while  in  tbe  above-quoted  case 
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tbe  last  sbipment  was  Intrastate.  Tbe  au- 
thorities dted  In  the  aboTe-Damed  case  sus- 
tain the  contentions  of  the  appellee  here. 
See,  also,  Bacon  t.  Illinois,  227  U.  S.  604,  33 
Sup.  Ot  299,  57  L.  m.  61S. 

"There  mnst  be  a  poiqt  of '  time  when- tbey 
cease  to  be  ^vemed  exclusively  by  the  domestic 
law  and  begin  to  be  governed  and  protected  by 
tbe  oatioDal  law  of  commercial  regulation,  and 
that  moment  seems  to  us  to  be  a  legitimate  one 
for  this  purpose,  in  which  they  commence  their 
final  movement  for  transportation  from  the 
state  ot  their  origin  to  that  of  their  destination. 
When  the  products  ot  the  farm  or  the  forest  are 
collected  and  brought  in  from  the  surrounding 
country  to  a  town  or  station  serving  as  an 
entrepot  for  that  particolar  region,  whether  on 
a  river  or  a  line  of  railroad,  such  products  are 
not  yet  exports,  nor  are  the;  in  process  of  expor- 
tation, nor  is  exportation  begun  until  they  are 
committed  to  the  common  carrier  for  transpor- 
tation out  of  tiie  state  to  the  state  of  their  des- 
tination, or  have  started  on  their  ultimate  pas- 
sage to  that  state."  Coe  v.  Town  of  Errol,  116 
U.  S.  517,  6  Sup.  Ct  475,  29  L.  Ed.  715. 

In  the  case  at  bar,  the  shipment  did  not  be- 
come an  interstate  shipment  until  after  its 
delivery  to  the  Illinois  Central  Ballroad  Com- 
pany at  Batesville. 

The  case  of  the  Chicago,  Milwaukee  &  St 
Paul  Railway  Company  t.  State  of  Iowa, 
233  U.  S.  334,  34  Sup.  Ot  592,  68  L.  Ed.  988, 
was  one  brought  by  the  state  of  Iowa  to  ob- 
tain a  mandatory  injunction  reaolrlng  the 
defendant  railroad  company  to  comply  with 
an  order  of  the  State  Ballroad  Commission 
which  was  resisted  by  the  defendant  on  the 
ground  that  It  was  an  attempt  to  regulate 
interstate  commerce,  the  state  claiming  the 
regulation  to  be  one  of  intrastate  commerce. 
The  railway  company  had  refused  to  accept 
shipments  of  coal  In  carload  lots  at  Daven- 
port, Iowa,  for  points  In  that  state  when 
tendered  in  cars  of  other  railroad  companies 
by  which  tbe  coal  had  been  brought  to  Daven- 
port from  points  In  Illinois.  The  railway 
company  insisted  that  it  was  entitled  to  fur- 
nish Its  own  cars.  Complaint  of  this  rule 
was  made  to  the  Ballroad  Commission.  A 
bearing  was  had  before  the  commission,  and 
the  commission  decided  that  it  was  intra- 
state commerce,  and  therefore  within  its  Ju- 
risdiction, and  ordered  the  railway  company 
to  accept  and  haul  said  cars.  "But  the  fact 
that  commodities  received  on  interstate  ship- 
ments are  reshlpped  by  the  consignees,  in  the 
cars  in  which  they  are  received  to  other 
points  of  destination,  does  not  necessarily  es- 
tablish a  continuity  of  movement,  or  prevent 
the  reshipment  to  a  point  within  the  same 
state  from  having  an  independent  and  Intra- 
state character  [citing  authorities].  The 
question  Is  with  respect  to  the  nature  of  the 
actual  movement  In  the  particular  case,  and 
we  are  unable  to  say  upon  this  record  that 
the  state  court  lias  improperly  characterized 
the  traffic  In  question  here." 

In  the  case  of  Bnmner  t.  Mobile-Gulfport 
Lumber  Co.,  188  Ala.  248,  66  South.  438,  the 
authorities  are  cited  and  reviewed  and  tbe 


court  decides  this  question  tn  line  with  onr 
decision  here.  We  therefore  cmdude  tliat 
the  shipments  In  questi<m  were  purely  in- 
trastate ones ;  that  there  .waa  not  such  a 
continuity  In  the  movement  of  the  shipments 
from  Mllepost  13  to  Memphis,  Tenn.,  as  is 
necessary  to  an  Interstate  shipment ;  that  it 
was  not  the  intention  of  the  con^gnor,  the 
appellee  her^  or  of  the  railroad  cunpany, 
at  the  time  the  shipment  was  started,  that 
It  was  an  interstate  shipment. 

The  Judgment  of  the  Iowot  court  Is  there- 
fore affirmed. 


GUBBIB  V.  BENNETT.   (No.  17807.) 

(Sopreme  Court  of  Mississippi,  Dirliaon  A, 
May  22,  1916.) 

EXECUTOBS  AKD  ADUINISTBATOBS  <S=>38 — CoL- 
LKCTINa    AND    MaNAQBUENT    OT  ESTAIE — 

Gift. 

Where  stock  bdonging  to  deceased  waa  mM 
by  private  sale  to  the  r^resentative  of  a  cor- 
poratioQ,  which  sale  was  approved  by  tbe  court, 
which  corporation  afterwanls  gave  the  d^end- 
ant,  widow  of  the  deceased,  $1,100  in  reeocni- 
tioQ  of  her  moral  claims  upon  the  corporation 
by  reason  of  her  husband's  former  em^oymait 
by  them,  it  being  a  voluntary  contribution  and 
entirely  independent  of  the  corporation's  pur- 
chase of  her  husband's  atockf  for  irtdch  foil 
value  was  paid,  and  no  fraud  or  odlnaitni  was 
alleged  or  shown,  it  was  errror  to  charge  de- 
fendant with  the  ^,100  in  favor  of  her  hus- 
band's estate. 

[Ed.  Note.— For  otlier  cases,  see  Executors 
and  Administrattvs,  Cent.  Dig.  I  323 ;  Dec. 
Dig.  <©=>38.] 

Appeal  from  Chancery  Court,  Harrison 
County;  J.  M.  Stevens,  CSiancellor. 

Action  by  J.  F.  Bennett,  administrator  of 
the  estate  of  B.  D.  Currie,  deceased,  against 
Annette  Currie.  Decree  for  plaintiff,  defend- 
ant appeals,  and  plaintiff  cross-appeals.  De- 
cree on  direct  appeal  reversed,  and  decree  for 
defendant ;  decree  on  cross-appeal  afflrmed. 

See,  also,  71  South.  324. 

T.  M.  Evans,  of  Gulfport,  and  Li  Brame,  of 
JacksMi,  for  appellant.  U.  B.  Farfcer,  ot 
Wiggins,  and  Bowers  &  Bowers,  of  Gulfport, 

for  appellee. 

HOLI>EN,  J.  This  appeal  comes  from  the 
diancery  court  of  Harrison  county  on  direct 
appeal  of  the  ai^lant,  Mrs.  Annette  Currie, 
and  cross-appeal  by  J.  F.  Bennett,  adminis- 
trator of  the  estate  of  B.  D.  Currie,  deceas- 
ed. From  a  careful  examination  of  the  rec- 
ord In  this  case  we  find  that  there  Is  <HiIy 
one  question  which  deserves  our  considera< 
tion  and  discussion,  and  that  is  whether  or 
not  the  chancellor  erred  in  requiring  the  ap- 
pellant, Mrs.  Annette  Currie,  to  pay  over  to 
J.  F.  Bennett,  administrator  of  the  estate  ot 
her  deceased  husband,  the  sum  at  fl,100,  and 
this  controversy  arises  out  of  the  following 
facts: 

When  B.  D.  Currie,  the  deceased  husband 
ot  appellant,  died,  he  1^  40  shares  of  stock 
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In  the  WlgglnB  Tnrpenttne  Company,  a  cor- 
poration engaged  in  the  turpentine  business, 
domiciled  at  Wiggins,  Harrison  county,  Miss. 
In  tlie  admbilstratiim  of  tlie  estate  of  said  B. 
D.  Cvrria  in  tbe  chancery  court,  the  court 
ordered  these  40  shares  ot  stock  to  be  sold  at 
public  auction  after  due  notice,  etc.  The 
stock  was  sold  in  the  manner  prescribed  by 
the  decree  of  the  court,  and  was  purchased 
by  one  W.  R.  Barber,  who  paid  the  sum  of 
$3,000  for  it  This  sale  was  subsequently  re- 
ported and  confirmed  by  the  chancery  court; 
but  afterwards  the  sale  was  set  aside  and  tbe 
administrator,  Benn^t,  authorized  to  resell 
this  stock  at  private  sale.  Following  this 
order  of  the  court  below,  tbe  administrator 
sold  the  stock  at  private  sale  to  tbe  said  W. 
R.  Baiber  for  $3,000,  and  this  sale  was  sub- 
seqnently  reported  to,  and  approved  and  con- 
firmed  by,  the  diancery  court.  At  a  subse- 
quent hearing  by  the  court,  a  petition  and 
motion  was  beard  asking  the  chancellor  to 
set  aside  the  said  sale  of  this  stoc^.  and  to  re- 
quire the  aK>eUant.  Mrs.  Annette  Gnrrle,  to 
pay  over  to  the  administrator,  Bennett,  for 
the  estate  of  her  deceased  husband,  the  sum 
of  $1,100  whi<^  she  had  received  from  the 
Union  Naval  Stores  Company,  a  corporation 
domiciled  at  New  Orleans,  who  was  tbe  own- 
er of  the  oth^  stock  in  the  said  Wiggins 
Turpentine  Company ;  and  the  chancellor,  on 
this  hearing,  decreed  and  ordered  that  tbe 
appellant,  Mrs.  Currie,  should  be  charged  by 
tbe  estate  with  the  said  sum  of  $1,100  and  In- 
terest thereon,  which  the  court  stated  in  its 
decree  was  a  part  of  the  value  of  the  stock 
sold  to  the  said  Barber,  who.  It  seems,  as  a 
matter  of  ftct,  purchased  tbe  stock  for  the 
Union  Naval  Stores  Company.  It  appears 
from  tbe  record  that  the  $1,100  in  question 
was  paid  to  th^  appellant,  Mrs.  Annette  Cur- 
rie. by  the  Union  Naval  Stores  Company  un- 
der the  drenmstanoes  as  set  out  by  a  letter 
In  this  recwd,  which  Is  as  follows: 

"New  Orleans,  June  6,  1912. 
"Mrs.  6.  D.  Currie,  Bond,  MlsBiBsippl— Dear 
Madam:  Ever  since  the  death  of  Mr.  B.  1>. 
Currie,  we  have  been  striving  to  dear  up  the 
variooa  and  sundry  entanglements  into  which 
the  business  of  the  Wiggins  Turpentine  Compa- 
ny fell,  and  have  been  trying  hard  to  get  it  out 
of  debt.  You  know  all  the  entanglement  that 
the  stock  held  by  your  husband  has  gotteu 
into,  and  you  prolub^  understand  the  dimculty 
we  have  had  in  trying  to  clear  up  the  business. 
Through  it  all,  Mr.  W.  L,  Currie  has  many 
times  presented  to  us  in  your  behalf  tbe  imm- 
Bibility  of  our  b^ng  able  to  do  something  for 
yon,  so  that  you  might  get  scoaethiug  out  of 
the  business.  This  was  in  line  with  our  own 
wbhee,  and  we  have  a  number  ot  times  stated 
to  crralton  that.  If  we  were  let  alone,  we 
would  help  tbe  business  and  do  the  best  we 
could  by  it.  But  it  has  been  a  difficult  under- 
taking, and  continues  to  be.  Mr.  Currie  has 
again  presented  the  matter  to  us,  and  asked  us 
if  we  could  not  see  our  way  to  dMng  something 
for  you  now,  and,  after  careful  c<Mi8ideration 
of  the  subject,  we  liave  decided  to  say  the  fol- 
lowing to  you:  As  you  doubtless  know,  there  is 
absolntely  no  legal  reqwndbillty  denuviiv  up- 


on us  that  would  require  us  to  pay  you  any- 
thing at  all  (m  aeconnt  tA  this  badness.  It  is 
deeply  hi  debt,  and  always  baa  been,  and  tiiere 
are  several  hundred  dollars  due  it  from  your 
own  good  self,  and  several  hundred  from  the 
estate  of  your  husband,  which  last  we  don't 
suppose  we  will  ever  be  able  to  collect.  We  rec- 
ogniae  no  liability,  therefore,  on  aoooont  of 
this  business,  or  vonr  husband's  Interest  in  it,  or 
that  of  your  good  self,  or  of  your  children ;  but, 
out  of  r^aid  for  your  humand,  who  we  be- 
lieve did  all  he  could  for  us  when  he  had  charge 
of  the  business,  and  out  of  a  desire  to  have  the 
people  working  for  us  feel  that  we  will  always 
do  whatever  we  can  for  their  famiUes,  if  any- 
thing happens  to  them,  we  now  suggest  to  you 
that  we  will  give  you  In  cash  seven  hundred 
dollars  ($700),  and  a  receipt  in  full  for  the 
amount  Uiat  you  owe  the  Wiggins  Turpwitinc 
Company,  which  is  something  over  $400.  The 
stock  held  by  your  husband  was  sold  recently 
for  $3,000.  If.  for  hutenee.  we  had  bought  this 
stock,  and  added  it  to  this  $1,100  which  we  aro 
now  pressing  to  turn  over  to  you,  it  would 
make  that  stock  cost  us  something  over  $4,100, 
which  would  be  making  the  stock  worth  more 
than  par,  while,  as  a  matter  of  fact.  It  is 
worth  very  much  less.  If  this  suits  you,  let 
us  know,  and  we  will  nut  it  through.  You  have 
had  a  good  friend  in  Mr.  W.  L.  Ourrie,  and  we 
bdieve  that  we  ourselves  have  s<mie  little  claim 
on  your  consideration. 
^*Very  truly  yours, 

  "Union  Naval  Stores  Company, 

"WJI/B/PB  W.  J.  I/Bngle,^reaiaent" 

The  evidence  In  tbe  xecoxfl  clearly  diBcloses 
that  the  sale  of  the  stock  and  the  purchase  hy 
Barber  for  the  Unl<ni  Naval  Storaa  Company 
at  $3,000  was  regularly  and  pn^mly  carried 
out  as  directed  by  tlie  chancery  court,  and 
completely  dosed,  reported  to,  and  confirmed 
by  the  diancellor.  We  see  no  reason  why 
the  chancellor  shonld  have  found  fault  with 
this  completed  and  confirmed  sale  of  the 
stock.  There  is  no  fraud,  collusion,  or  cor- 
rupti<si  alleged  or  shown  to  have  been,  perpe- 
trated, to  the  injury  or  damage  of  the  estate 
of  B.  D.  Currie^  deceased ;  but  it  conclusively 
appears  that  the  $1,100  paid  by  the  Union 
Naval  Stores  Company  to  the  widow,  Hra. 
Annette  Currie,  was  in  fbct  a  gift,  or  a  vol- 
untary contribution  to  her,  and  was  no  part 
at  the  value  of  the  stock  sold,  as  It  aK)ear8 
that  the  stock  was  worth  even  leas  tluin  $3,- 
000.  There  being  no  evidence  of  allusion  or 
fraud,  and  it  appearing  that  tbe  $1,100  given 
to  Mrs.  Ourrie  by  tbe  Union  Naval  Stores 
Company  was  a  ^ft,  entirely  Indcjtendent  of 
the  sale  of  the  Wiggins  Turpentine  Company 
stodE,  and  could  not  be  a  part  of  the  value 
thereof,  nor  connected  with  the  transaction 
of  the  sale  In  any  way,  it  was  error  for  the 
chancellor  to  order  that  Mrs.  Currie,  the  ai>- 
pellant,  shonld  be  charged  with  the  said  $1,- 
100  In  fiivor  of  the  administrator,  Bennett, 
for  the  estate  of  the  deceased,  B.  D.  Cunrie. 

Therefore  the  decree  of  tbe  cbancexy  court 
on  direct  appeal  of  Mrs.  Annette  Currie  as 
to  the  said  item  of  $1,100  is  reversed,  and  de- 
CTee  here  for  her  for  said  Item,  and  the  de- 
cree of  the  cbancdlor,  on  tiie  cross-ai^eal  as 
to  the  other  items,  la  affirmed. 
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TAZOO  &  M.  V.  R.  CO.  v.  SBTABa 

(No.  18150.) 

(Supreme  Court  of  MissisBippL   May  22,  1916.) 

Appeal  from  Gircoit  Court,  Warren  County; 
B.  L.  Brieot  Judge. 

Action  between  tbe  Yasoo  &  Blissisaippi  Valley 
Bailroad  Company  and  Marion  Setaro,  From 
the  judgment,  the  Bailroad  Company  appeals. 
Affirmed. 

Hirgh,  Dent  ft  Landau,  of  Yicksburg,  and 
Mayea  ft  Maves,  of  Jaduon,  for  appellant. 
Brunini,  Hirscu  &  Griffith,  of  Vicluburg^  for  ap- 
pellee. 

PEBGUIUAU.  Affirmed. 


ILLINOIS  CENT.  R.  CO.  BERRTHILL. 
(No.  1760e.) 

(Supreme  Court  of  MissisitippL   May  22, 1916.) 

Appeal  from  Circuit  Court,  Lafayette  Coun- 
ty ;   H.  K.  Mflhon,  Judge. 

Action  between  the  Illinois  (Central  Railroad 
Company  and  W.  R.  Berryhill.  Prom  the  judg- 
ment, the  Railroad  Company  appeals.  Affirmed. 

Mayes,  Wells,  May  ft  Sanders,  of  Jackson, 
for  appellant.  Falkner,  Raasell  ft  Falkner,  of 
Oxford,  for  appellee. 

PER  CURIAM.  Affirmed. 


HBNSON  T.  SOUTHERN  PAVING  CONST. 

CO.    (No.  17699.) 
(Supreme  Court  of  Mississippi.  May  22,  1916.) 

Appeal  from  Chancery  Court,  Warren  Coun- 
ty; El.  N.  Thomas.  Chancellor. 

Action  between  W.  A.  Henson,  receiver  of  the 
Vlcksborg  Waterworks  Company  and  the  South- 
em  Pacing  Construction  Company.  From  the 
judgment,  the  receiver  appeals.  Affirmed. 

J.  C.  Bryson,  of  Vlcksburg,  for  appellant 
Brunini,  Hirscb  St  Griffith,  M  Vickaburg,  for 
appellee. 

PE3t  CURIAM.  Affirmed. 


TAZOO  ft  M.  V.  R.  CO.  t.  BARHAM. 

(No.  17905.) 
(Supreme  Court  of  MiaaissippL   May  22,  1916.) 

Appeal  from  Circuit  Court,  Quitman  County ; 
W.  A.  Alcorn,  Jr..  Judge. 

Action  by  L.  L.  Barhum  against  the  Yazoo  ft 
Mississippi  Valley  Railroad  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

See,  also,  66  South.  814 ;  67  South.  163. 

Mayes,  Wells,  May  &  Sanders,  of  Jackson,  for 
appellant  P.  H.  Lowrey.  of  Marks,  for  appel- 
lee. 

PER  CURIAM.  Affirmed. 


MOBILE  &  O.  R,  CO.  v.  DUNTCIN. 
(No.  17995.) 

(Supreme  Court  of  Mississippi.   May  22,  1916.) 

Appeal  from  Cimiit  Court,  Lauderdale  Conn- 
ty:   John  L.  Buckley,  Judge. 

Action  between  the  Mobile  ft  Ohio  Railroad 
Comnany  and  Lou  Dunkin.  From  the  judgment 
the  Railroad  Company  appeals.  Affirmed. 

O.  M.  Wright  of  Meridian,  for  appellant 
8.  M.  Graham,  of  Meridian,  for  appellee. 

PER  GUBIAM.  AffFrmed, 


JOHNSTON,  Revenue  Agent  t.  GREEN 
RIVER  LUMBER  CO.    (No.  18283.) 
(Supreme  Court  <tf  Mississippi.   May  29,  1910.) 

Appeal  from  Clrcait  Court,  Borriaon  Coun- 
ty; J.  H.  Neville,  Judge. 

Action  between  (J.  C.  Jckhnstcm,  Revenue 
Agent  and  the  Green  River  Lumber  Company. 
IiYom  the  judgment,  Idnu^toa  appeals^  Dia- 
misaed. 

PER  CURIAM.  Dismissed. 


MISSISSIPPI  ft  A.  R.  CO.  T.  HUFF. 
(No.  17956.) 

(Supreme  Court  of  MIssissippL  May  22,  1816.) 

Appeal  from  Circuit  (3onrt  Alcorn  County ; 
Claude  Clayton,  Judge. 
Action  between  the  Mississippi  &  Alabama 

Huff.   From  tlw 


Railroad  Company  and  A.  M. 
judgment  the  Itaflroad  Company  appeals, 
missed. 

PER  CURIAM.  Appeal  dramlsfd 


LOUISVILLE  ft  N.  R.  CO.  t.  BATOU  DD 
LISLE  LUMBER  CO.    (No.  18195.) 

(Supreme  Court  ckC  MiaeiBsippi.  May  29.  1916.) 

Appeal  from  Circuit  Court,  Harrison  Conn^ ; 
J.  I.  Ballenger,  Judge. 
Action  between  the  Louisville    ft  Nashville 

Railroad  Company  and  the  Bayou  De  Liisle 
Lumber  Company.  FVom  the  judgment,  the 
Railroad  Company  appeals.  Affirmed. 

Gregory  L.  Smith  and  Joel  W.  Goldsby.  both 
of  Mobile,  Ala.,  for  appellant  Mise  ft  Mixe,  <d 
Gulfport,  for  appellee. 

PER  CURIAM.  Affirmed. 


80ULE  V.  MULUNS.    (No.  175*1.) 
(Supreme  Court  at  MiasissippL  May  22,  1916b) 

Appeal  from  Circuit  Coart,  Lafayette  Coun- 
ty;   H.  K.  MafaoD,  Judge. 

Action  between  E.  C.  Houie  and  W.  H.  Mul- 
lina.  From  the  judgment  Soule  appeals.  Af- 
firmed. 

Falbner,  Russell  ft  X^lkner,  of  Oxford,  tot 
appellant  Edgar  Webster,  of  Oxford,  for  ap- 
pellee. 

PER  CURIAM. 


Affirmed. 


WILDER  et  al.  v.  DOWB.    (No.  17910.) 

(Supreme  Court  of  Mississippi.    May  29,  1916.) 

Appeal  from  Chancery  Court,  Grenada  Coun- 
ty: J.  G.  MeOowen,  Chancellor. 

Action  between  Mrs.  E.  A.  Wilder  and  ottaen 
and  Mrs.  Adela  Dowe.  From  the  judgment 
Mrs.  Wilder  and  others  appeal  Affirmed. 

S.  A.  Morrison,  of  Grenada,  for  appellants. 
McLean  ft  Carothera,  of  Grenada,  fox  appellee. 

PER  CURIAM.  Affirmed. 


SBNTEE  T.  BURPIXB.    (No.  17768.) 
(Supreme  0>urt  of  Mississippi.   May  22,  1916.) 

Appeal  from  Chancery  Court  Itswamba 
County;  T.  L.  Lamb,  Chancellor. 

Action  between  T.  A.  Scnter.  guardian  ad 
litem  for  Ruth  Young,  and  3.  S.  Burdine.  From 
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the  judBiaent,  the  saardian  ad  litem  appeals. 
Affirmed. 

S.  P.  Olaytoo,  of  Tupelo,  for  appellant  J. 
E.  Bankin  aad  J.  M.  ^omaa,  both  of  Tupelo» 
fm  appellee. 

PEROUBIAM.  Afflnnod. 


TAZOO  ft  M.  T.  B.  oa  T.  EUBBT. 
(No.  183470 

<SDpreBu  Goart  of  MlndwippL   June  5,  19ia) 

Appeal  from  Circuit  Court,  Grmada  County ; 
H.  H.  Bodgera,  Judge. 

Action  between  the  Yazoo  &  MiBsiasippi  Val- 
ley BaUzoad  Company  and  B.  W.  Embry. 
Flrom  the  Judsmeut,  the  Bailroad  Company  ap- 
peala.  Diemiased. 

FEB  CURIAM.  Appeal  dinnlsaed. 


LOUISVILLE  &  N.  R.  CO.  t.  BACKOUS. 
(No.  18202.) 

(Supreme  Court  of  MiflBiaaippl.   May  29,  1916.) 

Appeal  from  CSrcuit  Court,  Jackson  County; 
J.  I.  Ballenger,  Judge. 

Action  between  the  Louisville  ft  Nashville 
Bailroad  Company  and  Mary  A.  Baekoua.  From 
the  judgment,  the  Railroad  Company  appeals. 
Affirmed. 

Gregory  U  Smith  and  Joel  W.  Goldaby,  both 
of  Mobile,  Ala.,  and  Horace  Bloom6eld,  of  Golf- 
port,  for  appellant.  W.  M.  Denny,  of  Pasca- 
goula,  for  appellee. 

PER  CURIAM.  Affirmed. 


HARTFORD  FIRE  INS.  GO.  v.  SMITtI 
BROS.    (No.  18255.) 

(Supreme  Court  of  Miasisaippt  May  22,  1916^) 

Appeal  from  Circuit  Cour^,  Chickasaw  Goun- 

Action  between  the  Hartford  Fire  Insurance 
Company  and  Smith  Bros.  From  the  judgment, 
the  Insurance  C<Mnpany  appeals.  Dismissed. 

McLaurin  &  Armistead,  of  Vicksburg,  for  ap- 
pellant.   Joe  H.  Ford,  of  Houston,  for  appel- 

PER  CURIAM.  Diamlased. 

JEFFERSON  t.  MTERS.  (Na  18370.) 
(Supreme  Court  of  Mississippi.   May  22,  1916.) 

Appeal  from  Circuit  Court,  Issagueua  Coun- 
ty; £).  L.  Brien,  Judge. 

Action  between  Louis  Jefferson  and  Joel  My- 
m.  From  the  judgment,  JefFeratm  appeals. 
Dismissed. 

PEBOUBIAM.  Dismissed. 


TOWN  OF  POPLABVII.»LE  T.  STEWABT 
et  al.    (No.  19054.) 

(Supreme  Court  of  Misrassippl.    May  8,  1916.) 

Appeal  from  Circuit  Court,  Pearl  BiTer  Coun- 
ty. 

Action  between  the  Town  of  Poplarrille  and 
Thomas  Stewart  and  others.    From  tite  Judg- 
ment, the  Town  of  Poplarville  Appeals,  Motion 
to  docket  and  dismiaa  sustained. 
71SO.-63 


W.  A.  Shiiunan,  of  Pc^arrille,  tot  appellanL 
Partor  ft  Bhiren,  of  FopUrrine,  for  appellees. 


PER  CURIAM, 
sustained. 


Motion  to  docket  and  dlBmiss 


GRAND  LODGE  COLORED  K.  P.  v.  WTNN 
et  aL   (No.  17706.) 

(Supreme  Court  of  Missisuppi.    May  8,  1916. 
Stixg«ation  of  Error  Orerrnlsd  Mas 
23,  1916.) 

Appeal  from  Chancery  Court,  Attala  County; 
J.  F.  McOool,  Chancellor. 

Action  between  the  Grand  Ixxlge  Colored 
Knights  of  Pythias  and  Nancy  Wynu  and  oth- 
ers. From  the  judgment,  the  Grand  Lodge  ap- 
peals. Affirmed. 

W.  J.  Latham,  of  Jackson,  for  appellant. 
T.  P.  Ouyton  and  Dodd  ft  ADen,  all  of  E^os- 
dusko,  for  n»p^ees. 

FEB  CURIAM.  Affirmed. 


AlfDBRSON  r.  OWEN.    (Na  18182.) 

(Supreme  Court  of  Mississippi.   May  22,  1916.) 

Appeal  from  CSrcuit  Court,  IHshomingo  Coun- 
ty; Claude  Clayton.  Judge. 

Action  between  R.  H.  Anderson  and  A.  B. 
Owen.  From  the  jodgment,  Anderson  appeala 
Affirmed. 

Jaa.  A.  Ounninajuun,  of  BooneriDe,  fi>r  appel- 
lant  T.  A.  Clan,  of  Belmont,  for  appellee. 

FEB  CURIAM.  Affirmed. 


MIDLAND  CHEMICAL  CO.  t.  HARRISON 
COUNTY.   (No.  18190.) 

(Supreme  Court  of  Mississippi.  May  22,  1916.) 

Appeal  from  Circuit  Court,  Harrison  County; 

J.  I.  Ballenger,  Judge. 

Action  between  the  Midland  Chemical  Com- 
pany and  Harrison  County.  From  the  judg* 
n'.cDt,  the  Chemical  Company  appeals,  id- 
firmed.  • 

Bucks  Yerger,  of  Galfport,  for  appellant.  La^ 
mar  F.  Easterling,  Asst.  Atty.  Gen.,  and  W.  O. 
Evans,  of  Gulfport,  for  appellee. 

PER  CURIAM.  Affirmed. 


PICKETT  T.  LEIOH.   (No.  18047.) 
(Supreme  Court  of  Missisaippi.  May  22,  1916.) 

Appeal  from  Circuit  Cuurt,  Lauderdale  Coun- 
ty;  J.  Ia  Buckley,  Judge. 

Action  between  J.  D.  Pickett  and  Dr.  B.  M. 
I^isb.    From  the  judgment,  Pickett  appeals. 

Affirmed. 

F.  V.  Brahan,  of  Meridian,  for  appellant. 
W.  L.  Scott  and  W.  C.  Sams,  both  of  Meridian, 
for  appellee. 

PER  GUBIAM.  Affirmed. 


SOUTHERN  BY.   CO.  ▼.  GEOBGB. 
(No.  18060.) 

(Supreme  Court  of  Mississippi.  May  22,  1916.) 

Appeal  from  Circuit  Court,  Lauderdale  Coun- 
ty; J.  L.  Buckley,  Judge. 

Action  between  the  Southern  Itailway  Com- 
pany and  A.  H.  George.  From  the  judgment 
the  Railway  Company  appeahk  Affirmed. 
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A.  S.  Bomnan,  of  Bferidian  and  Catchinga  A 
OatcUnjn,  of  Ylckabunr,  for  appellant.  F«- 
well  ^  Gameron«  of  Meruuan,  for  appeUseb 

PER  OUBIAU.  Affirmed. 


MOODY  T.  McDANIEL.    (No.  18157.) 
(Suprone  Oourt  of  MiBsisaippi.  Kay  22,  1916.) 

Appeal  fnHn  Olnniit  Oourt,  Pontotoc  Oonnty; 
Claude  Clayton,  Judge.   

Action  between  Mra.  P.  B.  Moody  and  W.  B. 
McDanlel.  From  the  jadgment,  Min.  Moody 
appeals.  Affirmed. 

Fontaine  &  Ftxitaine.  of  Pontotoc,  for  appe- 
lant Mitchell  &  Mitchell  and  Mitchell  &  Bob- 
erson,  all  of  Pontotoc,  for  appellee. 

PBB  OUBIAM.  Afflrmed. 


PBm  T.  MOBILE  &  0.  E.  CO.  (No.  18087.) 
(Supreme  Court  of  MiaaissIppL  May  22,  1916.) 

Appeal  from  Oircolt  Court,  lauderdale  Coun- 
ty; J.  L.  Buckley,  Judge. 

Action  between  Frank  Petti  and  the  Mobile  & 
Ohio  Railroad  Ocnnpany.  From  the  Judgment, 
Petti  appeals.  Affirmed. 

Fewell  &  Camercra,  of  Meridian,  for  appellant 
Baskin  &  Wilboum,  of  Meridian,  for  i^ipellee. 

PBB  OUBIAM.  Affirmed. 


NBW  OBLBANS  &  N.  B.  B.  00.  T.  Me- 
DAVID.   (No.  18197.) 

(Suprnoe  Oourt  of  Missliisippi.  May  22,  1916.) 

Appeal  from  Circuit  Court,  Harrison  County; 
J.  I.  Ballenger,  Judge. 

Action  between  the  New  Orleans  &  North- 
eastern Railroad  Company  and  D.  A.  McDavid. 
From  the  judgment,  the  Bailroad  Oompany  ap- 
peals: A^med. 

B.  H.  &  J.  H.  Thompson  and  Fulton  Thomp- 
son, all  of  Jackson,  and  A.  S.  Boaenum,  of 
Meridian,  for  appellant.  Miie  &  Mlxe,  of  Gulf' 
port,  for  appeUeew 

PBB  OUBIAM.  Affirmed. 


EAST  TENNESSEE  NURSERY  CO.  T.  BOB- 
BINS.  (No.  17906.) 

(Supreme  Court  of  Missisalppi.  May  29, 1916.) 

Appeal  from  Olrcuit  Court,  Union  County; 
H.  K.  Mahott,  Judge. 

Action  between  toe  East  Tennessee  Nursery 
Company  and  E.  D.  Bobbins.  From  the  judg- 
ment the  Nursery  Company  appeals.  Affirmed. 

C.  Lee  Cmm,  of  Ner  Albany,  for  appellant 
Stephena  &  Kennedayi  of  New  Albany,  for  ap- 
pellee. 

PBB  CURIAM.  Affirmed. 


YAZOO  &  M  V.  B.  CO.  t.  JAMBS  et  aL 
(No.  17979.) 

(Supreme  Court  of  Miasisslppi.   May  29,  1916.) 

Appeal  from  Chancery  Court  Tallahatchie 
County ;  Joe  A,  May,  Chancellor. 

Action  between  the  Yazoo  &  Mississippi  Val- 
ley Bailroad  Company  and  Thomas  G.  James 
and  others.  From  the  judgment  the  Bailroad 
Company  appeals.   Affirmed  and  nmanded. 

See»  also.  9J  South,  m 


Mayes,  Wells.  May  tt  Sanders,  of  Jackaon. 
James  Stone,  of  Oxford,  Cbaa.  N.  Barch.  of 
Memphis,  Tenn.,  and  M^es  &  Mayea,  of  Jackr 
son,  for  appellant  Oarj  ft  Bfce^  of  ObMxl^m- 
ton,  for  appelleea. 

PBB  CURIAM.  Affirmed  and  remanded. 


WSZiLS  LUMBBB  00.  ▼.  SAUdBOL 
(No.  18066.) 

(Supreme  Gonzt  of  MiaalaalppL  Blay  82, 19160 

Appeal  from  Circuit  Court  lAmar  County; 

A.  R  Weathersby,  Judge. 

Action  between  the  Wella  Lumber  Company 
and  William  Saucier.  From  the  Judgment  the 
Lumber  Company  appeals.  Affirmed. 

Bilbo  &  Shipman,  of  Poplarrille,  tar  appel- 
lant Salter  &  Hathom,  of  Pnrrla,  Cor  appel- 
lee. 

FDR  CURIAM.  Affirmed. 


BBADFOBD  r.  STEELa    (No.  1766&) 
(Supreme  Court  of  MisaissippL   May  29,  1916.) 

Appeal  from  Chancery  Court  Soott  County ; 
Sam  Whitman,  Jr.,  Chancellor. 

Action  between  T.  B.  Bradford  and  T.  M. 
Steele.  From  the  judgment  Bradford  appeals. 
Affirmed. 

Frank  F.  Mlxe,  of  Forest  for  appellant  W. 
Oi  Elaatland,  of  Forest  for  appellee. 

PER  CURIAM.  Affirmed. 


MOBILE  ft  O.  R.  GO.  PIGKLB. 
(No.  18200). 

(Saprane  Court  of  Miasisaipp!.   May  29. 191G.) 

Appeal  from  Circuit  Court  Clarke  County ; 
J.  L.  Buckley,  Judge. 

Action  between  <the  Mobile  &  Ohio  Bailroad 
Company  and  Ben  Pickle.  From  the  judgmrat, 
the  Bailroad  Company  appeals.  Affirmed. 

J.  IS.  Boone,  of  COTinth,  for  appellant  BV 
well  ft  Cameron,  of  Meridian,  for  appellee 

PBB  CUBIAM,  Affirmed. 


ELIXSON  V.  ANDERSON.    (No.  17671.) 
(Supreme  Court  of  Mississipin.   May  29.  1916.) 

Appeal  from  Circuit  Court  Monroe  County; 
Claude  Clayton,  Judge. 

Action  between  J.  B.  Elizson  and  O.  F.  And- 
erson. From  the  Judgment  BUxam  ai^eala. 
Affirmed. 

Paine  ft  Pain^  of  Aberdeen,  for  appellant 
Leftwidi  ft  Tubb,  of  Atwrdem,  mr  appeuea, 

FEB  CUBIAM.  Affirmed. 


WESTERN  UNION  TELBOBAPH  Ca  r. 
WILDER.  (NO.1S064.) 
(Supreme  Court  of  MiaainippL  May  22, 1916.) 

Appeal  from  Circuit  Court,  Lauderdale  Coun- 
ty; J.  L.  Buckley,  Judge. 

Action  between  the  Weeteni  Union  Telegraph 
Company  and  B.  F.  Wilder.  From  the  judg- 
ment, ue  Telegraph  Company  appeals.  M- 
firmed. 

J.  B.  Harris,  of  Jackson,  for  appellant  Sams 
ft  McCall,  of  Meridian,  for  appellee. 

PBB  CUBIAM.  Affirmed. 
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SOUTHERN  BY.  OO.  t.  WILLIAMS. 
(No.  17950.) 

<Sapreme  Conrt  of  MisiissippL   Hay  20,  1916.) 

Appeal  from  Circuit  Court,  Alcorn  Goantr; 
Claade  Clayton,  Judge. 

Acdoa  between  tbe  Soatbeni  Bnilwar  Com- 
panr  and  W.  A  WUUanuL  From  the  jadgnwat, 
the  Bailway  OHnjHUiy  appeals.  Affirmed. 

W.  J.  Lamb,  of  Corinth*  for  updlanL  Tltoa. 
H.*  Jtdmstou,  of  Corinth,  and  B.  0>  Sharp,  of 
Boonevllle,  for  appellee. 

PBB  CURIAM.  Afflnned. 


MOHLENBROCK  MILLING  00.  T.  GIBSON 

GROCERY  00.  (No.  1836S.) 
(Supreme  Court  of  Uiadaaip^   June  6,  1916.) 

Appeal  from  Circuit  Court,  Clay  Oonnty; 
T.  B.  -Carroll,  Judge. 

Action  between  tbe  Mohlenbrock  Milling  Com- 
pany and  tbe  Glbeon  Grocery  Company.  From 
the  judgment  the  ndlUng  company  qipeala. 
Dismiaaed. 

PER  OOBIAM.   Arowl  dlsndaied. 


HARRIS  Y.  SOVEREIGN  CAMP,  WOOD- 
MEN OF  THE  WORLD,    (No.  18164.) 

XSupreme  Court  of  Misdarip]^  May  29,  1916.) 

Appeal  from  Circuit  Court,  Tallahatdiie 
County. 

Action  between  Mrs,  Virginia  Harris  and  the 
Sorercign  Camp  of  the  Woodmen  of  ttie  World. 
From  the  Judgment,  Mra.  Harris  appeals.  Af< 
firmed. 

Gary  &  Biesi  «t  Charleston,  for  appellant. 
J.  H.  Oddwdl,  of  Ohariestoa,  for  appdlee. 

PER  nriMAiff  AiBrmed. 


WARD  T.  FUBB.    (No.  18206J 
(Supreme  Oovrt  of  Misrisripid.  May  29, 1910.) 

Appeal  frtHu  Circuit  Conrt,  lineoln  Oonnty; 
J.  B.  Holden,  Judge. 

Action  between  Jaoper  Ward  and  '^^nnie 
Farr.  From  the  judgment,  Ward  appeals.  A^ 
firmed. 

^tterson  &  McGehee,  of  M<mtieeIlo,  for  ap- 
pellant. J.  H.  Sumrall,  of  Bnx^baren,  for 
appellee. 

PER  CURIAM.  Afflfinwi, 


BOARD  OF  LEYBE  COM'RS  FOB  YAZOO- 
MISSISSIPPI  DEI/TA  T.  MARY  MAC 
PLANTATION  CO.  et  aL    (No.  17898.) 

(Supreme  Court  of  MiaslsBippi.  May  29,  1916.) 

Appeal  from  (Aancery  Court,  Tunica  Coun- 
ty; M.  E).  Denton,  Chancellor. 

Action  between  the  Board  of  Levee  Commis- 
rioners  for  the  Yasoo-Miasissin)!  Delta  and  tbe 
Mary  Mac  Plantation  Company  and  others. 
From  the  judgment,  the  Board  of  Levee  Com- 
miarioneis  appeal.  Affirmed. 

Gan  &  Bioe,  of  Charlest<m,  and  Maynard  St 
Fit>-Gerald.  of  Glarksdale,  for  appellant.  Mont- 
^^ery  ft  M<mtgomery,  of  Tunica,  lor  syppel- 

PER  CURIAM.  Affirmed. 


HENDERSON  r.  HARPER.    (No.  18102.) 
(Supreme  Conrt  of  Missisaippi.   May  20.  1916.) 

Aroeal  from  CSrcuit  Oonrt^  Chickasaw  Coun- 
ty; H.  H.  Oreekmore,  Special  Judge. 

Action  between  Lee  Henderson  and  W.  W. 
Harpw.  From  the  Judgment,  Hmderson  ap- 
peals. Affirmed. 

J.  H.  Ford,  ^  Houston,  for  a^eilant  Leffc- 
wich  &  Tubb,  of  Aberde«i,  for  oppdlee. 

PER  CURIAM.  Affirmed. 


HTOKS  T.  MERIDIAN  GOOA-COIiA  BOT- 
TLING CO.    (No.  17765.) 
(Supreme  Court  of  Mississippi.   May  22,  1016.) 

Appeal  from  Circuit  Court,  Lauderdale  Coun- 
ty:  J.  L.  Buckley,  Judge. 

Action  between  J.  M.  Hicks  and  tbe  Meridian 
Coca-Cola  Bottling  Company.  From  the  judg- 
ment, Hicks  appeus.  Affirmed. 

Efltes  &  Estes,  of  Enterprise,  for  appeUaat. 
McBeath  &  Miller,  of  Meridiui,  tot  appellee 

PER  CUIUAM.  Affirmed. 


YAZOO  &  M.  y.  R.  CO.  T.  MeCLANNAHAN. 

(No.  17878.) 
(Suprone  Court  of  Mississippi.   May  29,  1916.) 

Appeal  from  Circuit  Court,  Coahoma  County ; 
W.  A.  Alcorn,  Judge. 

Action  between  the  Yasoo  A  MiMisaippi  Val- 
ley Railroad  Company  and  Mrs.  N.  K.  McOlan- 
nahsn.  From  the  judgment,  tbe  Railroad  Oom:- 
pany  appeals.  Affirmed. 

Mayes  A  Mayee  and  Mayes,  Wells,  May  A 
Sandeia,  all  of  Jackson,  for  appellant.  Outrer 
&  Johnston,  of  Clartudale^  for  appellee 

PER  CURIAM.  AlBrmed. 


HARPER  T.  BANE  OF  NEWTON. 
(No.  18016.) 

(Supreme  Conrt  of  MiasissippL  May  22,  1916^) 

Appeal  from  Olrcnit  Court,  Newton  County; 
C.  L.  Dobbs,  Jud^e. 

Action  between  T.  H.  Harper  and  the  Bank 
of  Newton.  Fran  tbe  jndivunt,  Harper  ap- 
peals. Affirmed. 

Street  &  Street,  of  Laurel,  for  appellant. 
Watkina  &  Watklns,  of  Jackson,  for  appellee. 

PER  CURIAM.  Affirmed. 


HART  T.  KIMBALZ*  PIANO  00. 
(No.  1827a) 

(Supreme  CToart  of  Mississippi.  May  2%  1916.) 

Appeal  from  Chancery  Court,  Hinds  County; 
O.  B.  Taylor,  Chancellor. 

Action  between  Brit  Hart  and  the  Kimball 
Piano  Company.  From  the  judgment,  ^rt  ap- 
peals. Dismiaaed. 

PER  CURIAM.   Appeal  dismissed. 


MERIDI/IN  UGHT  &  BY.  CO.  T.  BAYER 
STEAM  SOOT  BLOWER  CO. 
(No.  18062.) 
(Snpreme  Court  of  MississippL   May  22,  1016.) 

Appeal  from  Circuit  Courtt  Lauderdale  Coun- 
ty; Jno.  Jjk  Buckley,  Judge. 
Adalon  between  the  Meridian  SJ^t  it  BaH- 
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way  Company  and  Uw  Bayer  Steam  Soot  Blow- 
er Company.  From  the  judgment,  the  light  & 
Railway  Company  appeals.  Affirmed. 

Baskiii  &  Wilboum,  of  Meridian,  for  appel- 
lant  S.  M.  Graham,  of  Meridian,  for  ajntellee. 

FEB  OUBIAM.  Affirmed. 


NA.TBAN  FUBNITURE  GO.  T.  WALLACE. 

(No.  18061.) 
(Supreme  Court  of  Misaisslppi.    May  22,  1916.) 

Appeal  from  Chancery  Court,  Rankin  County; 
Sam  whitman,  Chancellor. 

Action  between  the  Nathan  Furniture  Com- 
pany and  lone  Wallace.  From  the  judgment, 
the  furniture  company  appeals.  Affirmed. 

F.  T.  Brahan,  of  Meridian,  for  appdlant 
S.  Ilk  MeLfturin,  of  Brandon,  tm  appaUeib 

PEE  CURIAM.  Affirmed. 


McGILL  et  al.  r.  CHAPPELLE  et  al 

(Supreme  Court  of  Florida.    April  11  1916. 
Rehearing  Denied  May  81,  1916.) 

(ttyilabut  &v  the  Court} 

1.  TbTJSIB  €=>89(o)— RBBULTINa  Tbubto— Es- 
TORrRltKNT— E  V  rDKKClC. 

Wher*  a  malting  tnmt  is  soo^t  to  be  es- 
tabliahed  by  parol  erioence,  the  harden  reati  no- 
on the  person  asserticv  the  existence  of  the 
trust  to  ranove  every  reasonable  donbt  as  to  itn 
existence  by  dear,  strong,  and  uneftmTocal  eri- 
clcnce. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Oent 
Dig.  {  137 :  Dee;  Dig.  «=>89(6).] 

2.  Appbai.  and  Bbbob  ^1022(4)— Pabtneb- 
BHiP  «=»S3— Tbusts  4=>89{1)— Establish - 

MBNT  OF  TeTJBT— EVIDBNCB— R«V1BW. 

The  finding  of  a  chancellor  on  the  testimony 
taken  before  an  exandner  will  not  be  given  the 
same  effect  o  die  verdict  of  a  inry,  because  not 
based  upon  testlnKmy  of  witnesses  sworn  and 
testifj^ing  before  him,  and  If  the  evidence  so  tak- 
en before  the  examiner  clearly  shows  that  the 
conclusions  of  the  obancellor  were  incorrect,  his 
conclusions  will  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  I  4018 ;  Dec.  Dig.  «=»102ii 
(4);  Partnership,  Cent  Dig.  S§  76,  79;  Dec 
«=»53:  Trusts,  Cent.  Dig.  8  134;  Dec 
Dig.  *=»8»a).] 

Appeal  from  Circnlt  Coart,  Duval  County; 
Daniel  A.  Simmons,  Judge. 

Bill  in  eQuity  by  Lewis  W.  Cbappelle  and 
another  against  Rosa  Cbappelle  McGlll  and 
another.  From  a  decree  for  plaintiffs,  de- 
fendants appeal.  Beversed,  and  bill  of  com- 
plaint dismissed. 

,  Cockrell  ft  Coekrell,  of  Jacksonville,  for  ap- 
pellants* John  W.  Dodge  and  J.  W.  Hol- 
land, botb  of  Jacksonville,  for  aKKllees. 

ELLI8,  J.  On  the  12th  day  of  January, 
1912,  Lewis  W.  Clian>elle  and  James  E.  Chap- 
peUe  exhibited  tbeir  bill  In  eqnlty  in  the 
circuit  conzt  for  Dnval  county  against  Rosa 
Brooks  Cbappelle,  In  wbidi  It  was  alleged 
in  snbstance  that  the  orators  were  brothers 
of  Pat  ChappellOb  who  died  intestate  in  Jack- 
MHivUle,  Fla.,  on  the  21st  day  of  October, 


1911,  leaving  surviving  him  bis  widow,  Boaa 

Brooks  Chappelle,  and  no  diUdnm;  ttiat 
the  father  and  mother  of  orators  and  Pat 
Cbappelle  were  named  Lewis  Cbappelle  and 
Annie  Cbappelle;  that  the  father  died  about 
five  years  and  ttie  mother  died  aboat  three 
years  before  tb»  filing  of  the  bUl ;  that  the 
said  Lewis  and  Annie  Cbappelle  were  tbe 
parmte  of  tbe  orators,  Pat  Chappelle,  and 
fhelr  two  sisters,  Hattle  Cbappelle  .Jackson 
and  Annie  CSiappelle,  vbo  were  the  sole 
betrs  of  th^  deceased  paraits,  Lewis  and 
Annie  Oiappelle;  that  Pat  Ohaitpelle  and 
orators,  Lewis  W.  and  James  E.  Chappelle, 
in  the  year  1900  entered  Into  a  copartnership 
for  conducting  a  saloon  and  theatrical  bosl- 
nesa ;  that  by  tbe  terms  of  tbe  oopartnmblp 
Pat  Chappelle  was  to  receive  two-thirds  of 
the  net  profits  of  tbe  bostness  and  tbe  orators 
were  to  receive  Jointly  one-third;  that  pursu- 
ant to  this  agreemadt  of  cf^rtnership  a  sa- 
loon  was  <Hpated  in  Tampa,  Fla.,  and  a  the- 
ater known  as  Uie  Buckingham  Theater  was 
located  adjacent  to  the  saloon  and  was  oper- 
ated as  a  theater  and  opera  house ;  that  the 
expenses  of  botti  businesses  were  paid  ont  of 
one  common  fund,  which  was  made  up  ont  of 
the  receipts  of  both  businesses ;  that  for  sev- 
eral months  the  partners  gave  tbeir  personar 
attention  to  the  two  businesses;  that  In  a 
short  while  iPat  Chappelle,-  on  behalf  of  tbe 
partnership,  started  a  troape  of  colored  act- 
ors on  the  road,  presenting  various  theatrical 
performances,  but  principally  .two  perform- 
ances, known  as  the  "Funny  Folks"  and 
"Rabbit's  Foot" ;  that  Pat  Cbappelle  man- 
aged the  theatrical  business  of  the  partner- 
ship while  on  the  road,  and  the  orators  re- 
mained in  charge  of  the  local  business  in 
Tampa,  namely,  tbe  "saloon  and  the  Bu<±- 
ingbam  Theater";  that  tbe  theatrical  busi- 
ness often  met  with  reverses,  and  became  in 
need  of  funds  for  transporting  tbe  outfit  from 
town  to  town,  which  funds  were  furnished  by 
the  partnership  derived  frc»n  the  saloon  busi- 
ness in  Tampa ;  that  In  1902  James  E.  Cbap- 
pelle began  to  travel  with  Pat  Chappelle  in  the 
theatrical  troupe,  and  Lewis  continued  tbe 
saloon  business  in  Tampa  until  1904,  when 
this  part  of  the  partnership  business  was 
by  agreement  closed,"  and  In  1905  Lewis 
Chappelle  Joined  tbe  theatrical  troupe  and 
ccmtinued  on  tbe  road  with  bis  brothers  Pat 
and  James  Chappelle  "all  the  seasons  there- 
after that  the  partnership  kept  this  theatri- 
cal troupe  on  the  road,  nntil,  to  wit,  IRMK" 

Tbe  bill  also  alleges  that  the  copartner- 
ship was  never  dissolved  during  all  these 
years  and  was  ftoandally  soecessfal;  that 
I*at  Cbappdle  invested  tbe  profits  of  tbe 
business,  which  were  partnership  funds;  In 
the  real  and  personal  property  described  in 
the  Ulli  ttiat  there  was  nevo:  any  dlvislrai 
of  the  profits  among  tbe  alleged  partners, 
and  that  Pot  Chappelle  applied  all  the  funds 
arising  from  tbe  business  over  Its  expenses 
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to  his  personal  extraTagances  and  the  pur- 
chase of  real  and  personal  propert;,  the  ti- 
tle to  which  he  took  In  his  own  name.  The 
following  Is  the  description  of  the  real  and 
personal  property  which  it  Is  alleged  was 
purchased  with  partnership  funds  by  Pat 
CbappeJle,  and  whl<^  It  la  allied  belongs 
to  the  said  copartnership:  First,  lot  1  and 
e&stt  16  feet  of  lot  2»  block  22,  division  E,  La 
Villa;  second,  lot  4  of  blocft  6.  Burbtldge  ad- 
dition to  La  VUla;  third,  lots  21  and  22, 
block  106.  HuU's  BQbdivislon  of  Hart's  Map 
of  La  TlUa;  fourth,  lot  12,  L'Engle's  anb- 
dlvlslon  of  lots  182  and  187,  Wllder'a  aubdlvl- 
sion;  fifth,  east  half  of  lot  1,  block  SO, 
division  B  of  La  Villa;  sixth,  lot  3  of  block 
5  of  Harris,  L'Engle  &  Brady's  subdivision; 
seventh,  sontberly  70  feet  of  lot  20  of  block 
5,  Bnrbrldge's  addition  to  La  VlUa;  eighth, 
north  70  feet  of  west  30  feet  of  lot  363  of  Oe 
Cotte's  subdivision  of  Hanaontown;  ninth, 
east  42  feet  of  the  west  84  feet  of  lot  4,  block 
23.  division  B,  La  Villa ;  and,  tenth,  west  43 
feet  of  lot  4,  block  15,  Mcintosh's  addition 
to  La  Villa— all  the  above-described  property 
being  within  the  corporate  limits  of  the  city 
of  Jacksonville.  The  personal  property  Is 
alleged  to  consist  of  one  Pullman  car  nam- 
ed "Wyevale,"  one  named  "Rosa,"  and  all 
theatrical  paraphernalia  now  stored  in  a  bam 
located  on  the  east  42  feet  of  the  west  31 
feet  of  lot  4,  block  23,  division  E,  La  VlUa, 
known  as  1054  West  Church  street. 

The  bill  also  alleges  that  Pat  Chappelle 
lived  extravagantly,  used  large  amounts  of 
money  In  travel  and  other  luxuries  expend- 
ed for  his  personal  wants  and  desires,  that  he 
purchased  various  articles  now  claimed  as 
part  of  his  personal  estate,  and  paid  out  of 
said  funds  the  premiums  upon  the  life  in- 
surance policies  held  by  him  upon  hla  own 
life,  which  policies,  amounting  to  flO.OOO, 
have  been  collected  by  the  defendant  It  is 
also  alleged  that  the  title  to  the  properties 
described  under  Nos.  7,  8,  9,  and  10  was  tok- 
en In  the  name  of  Pat  Chappelle  as  trustee 
for  his  mother,  Annie  Chappelle,  and  by  vari- 
ous conveyances  in  fraud  of  the  rights  of 
his  mother  and  brother  the  title  was  trans- 
ferred from  the  mother  to  Pat  Chappelle  In- 
dividually ;  that  much  of  the  property  was 
improved  at  the  time  of  Its  purchase,  and 
much  has  been  improved  since  by  the  erection 
of  buildings  under  the  supervision  of  Pat 
Chappelle  and  his  brothers;  that  Pat  Clmp- 
I>elle  collected  the  rents  from  the  property 
and  has  never  accounted  to  the  orators  for 
their  portion.  It  Is  also  alleged  that  the 
family  relations  existing  between  the  ora- 
tors, Pat  Chappelle,  their  parents,  and  sis- 
ters, were  very  close  and  Intimate;  that  the 
orators,  relying  upon  Pat  Chappelle  aa  their 
elder  brother  and  custodian  of  the  partner- 
ship funda,  believing  that  he  was  preparing 
for  their  future  welfare  in  the  handling  of 
the  funds  of  the  alleged  partnership,  did 
not  press  dlirlng  Pat  Chappelle's  lifetime 
their,  demand  Cor  a  dlvtslon  of  the  property ; 


that  Pat  ChaK>elle  Imposed  upon  bis  mother's 
confidence  In  him.  and  by  reascak  of  ber  age 
and  Infirmities  lodueed  her  to  transfer  to  him 
the  title  to  the  properties  described  under 
NoSL  7,  8,  0,  and  10,  the  purdiase  money  of 
whl<di  was  paid  out  of  the  partnership  funds. 

The  orators  claimed  that  by  reason  of 
the  facts  alleged  they  were  tenants  In  com- 
mon with  Pat  C9iappell6  of  the  real  estate 
described  to  the  extent  of  a  ooe-thlrd  un- 
divided interest  in  the  same,  and  as  survlving^ 
partners  are  entitled  to  the  possession  of 
the  personal  pn^rty  belonging  to  the  part- 
nership; that  the  weekly  raital  from  the 
real  estate  averages  fl40;  that  the  defend- 
ant receive  It  and  expends  It  extravagantly 
for  ber  personal  use;  that  she  refuses  to 
account  to  the  orators  therefor;  that  she  la 
Insolvent,  Inexperienced  In  business  matters, 
and  will  permit  the  ^H-operty  to  deteriorate 
and  go  to  waste.  The  bill  praya  that  the  ti- 
tle and  interest  of  the  orators  be  declared 
In  the  real  estate,  and  that  they  be  given  the 
possession  of  all  the  personal  property  de- 
scribed as  surviving  partners,  that  an  ac- 
counting be  taken  between  the  orators  and 
defendants  as  to  the  matters  alleged,  that  she 
be  decreed  to  hold  the  real  estate  In  trust 
for  the  orators  and  herself,  that  the  Interests 
of  the  orators  under  the  partnership  be  de- 
clared, and  for  a  partition  of  the  real  estate 
and  dissolution  of  the  trust,  and  for  a  re- 
ceiver to  take  chaise  of  the  property  and 
rentals  therefrom,  for  an  injunction  against 
the  defendant  from  disposing  of  or  transfer- 
ring any  of  the  property,  for  the  appointment 
of  a  special  master  to  take  the  testtmony, 
and  for  general  relief. 

The  defendant  answered  the  bill,  denying 
all  the  material  all^atlons  which  It  contain- 
ed, from  which  It  was  alleged  the  trust*  re- 
aulted,  and  admitted  that  as  sole  h^  of 
Pat  COiappelle  ahe  had  the  title  to  and  pos- 
session of  all  the  real  property  of  ber  deceas- 
ed husband.  The  answer  admitted  that  the- 
complainants  and  Pat  Chappelle  wAe  broth- 
ers; that  their  father,  Lewis,  died  In  Febru- 
ary. 190Cv  and  their  mother  died  In  Febm- 
ary,  1810;  that  the  mother  left  snrvlvlng. 
her  three  sons,  Pat,  Lewis,  and  James  Chap- 
pelle, and  two  daughters,  Annie  and  Hattier 
but  the  latter,  called  Hattle  Chappelle  Jack- 
son, was  not  the  daughter  of  the  decedent 
Lewis  CbappeUe.  The  answer  denies  the 
terms  and  provlslms  of  the  copartnership 
alleged  to  have  been  formed  between  the  com- 
plainants and  Pat  Chappelle  in  Tampa  dar- 
ing the  year  1900,  and  denies  that  the  travel- 
ing theatrical  troupe  or  troupes  tak^  out  by 
Pat  Chappelle  upon  the  road  and  performing 
at  different  places  throughout  the  country 
under  the  names  of  the  "Funny  Folks  Com- 
edy Company"  and  "A  Babbit's  Foot  Com- 
edy Company"  were  managed  and  conducted 
by  him  in  beJialf  o£  the  alleged  copartner- 
ahip,  but  averred  that  such  enterprise  was 
the  separate  and  Individual  property  and 
undertaking  of  Pat  QiWpeUe  loU^,  knd  in 
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no  wise  carried  on  or  eondncted  by  blm  as 
part  of  the  alleged  "saloon  and  Buckingham 
Theater"  partnership  and  Imsiness  at  Tam- 
pa; that  the  connectloa  of  the  complainants 
with  the  said  traveling  troupes  was  in  the 
capacity  of  employ^  of  Pat  Chappelle  on  a 
salary  basis,  for  which  services  rendered  by 
them  they  were  paid  in  full;  that  they  never 
owned  any  interest  whatsoever  In  said  busi- 
ness, nor  did  they  ever  nerdse  or  claim  any 
rl^t  as  partnera  tbweln,  nor  did  they  ever 
have  sndi  right;  that  the  alleged  partnership 
In  Tampa,  effected  in  1900  and  conducted  vn* 
der  the  name  of  Chappelle  Bros.,  was  dissolv- 
ed and  ceased  to  exist  when  the  hnsiness  be- 
came a  fttlnre,  and  ms  abandmed;  that 
the  complainants  never  asserted  nor  <daimed 
any  Interest  in  the  show  badness  of  Fat 
Chappelle  during  his  lifetime,  nor  demanded 
of  him  any  share  In  the  profits  thereof,  bat 
that  sach  claim  was  asserted  for  tlie  first 
time  after  his  death. 

The  answer  denies  the  Investment  by  Pat 
Chappelle  of  any  partnership  fands  In  the 
property,  real  or  personal,  described  In  the 
bill,  and  avers  that  the  money  so  invested  by 
him  was  his  ezdosive  property,  that  all  the 
property,  real  and  personal,  mmtloned  or 
referred  to  In  the  biUf  was  his  sole  property, 
and  was  his  at  the  Ume  of  his  death,  and  the 
premlnms  paid  by  him  for  the  life  Insarance 
mentioned  were  paid  from  funds  of  his  own, 
In  wfal<dx  the  complainant  had  no  interest  of 
any  character  whatsoever ;  that  all  Improve- 
ments placed  upon  the  property  were  placed 
there  with  funds  that  belonged  exclusively  to 
Pat  Cha[4>elle,  and  complainants  have  no 
interest  in  the  same,  nor  In  the  income  there* 
from;  that  altbongh  the  title  to  some  of  the 
property  described  In  the  bill  was  taken  by 
Pat  Chappelle  In  his  name  as  trustee  for  his 
mother,  she  did  not  oontribnte  any  of  the 
funds  towards  sada  purdiase,  nor  did  any 
consideration  therefor  come  from  her,  but 
the  purchase  price  thorefor  was  paid  by  him 
tnm  bis  own  lands,  and  the  oonv^aooes 
back  to  him  from  his  mother  were  not  fraud- 
ulent ;  that,  even  if  there  was  a  partnership 
existing  between  complainants  and  Pat  Chap- 
pelle at  Tampa,  or  elsewhere,  in  1900,  or  since 
then,  the  complainants  by  their  ladies,  and 
by  the  lapse  of  tlme^  and  by  their  conduct, 
have  long  since  estopped  themselves  from 
making  any  just  claim  In  thdir  behalf  such 
as  a  court  of  equity,  after  the  death  of  Pat 
Chappelle,  coald  entertain. 

A  replication  to  the  answer  was  filed,  and 
a  special  mastor  was  ai^Ktlnted  to  talK  the 
evidence. 

After  the  pleadings  were  filed,  Rosa 
Brooks  Chappelle  married  S.  D.  McGllt,  and 
by  order  of  the  court,  upon  consent  of  the 
parties,  the  cause  proceeded  in  all  respects 
as  If  S.  -D.  McGlU  was  duly  impleaded  there- 
to and  the  pleadings  and  proceedings  amend- 
ed, to  the  end  that  the  court  should  have 
iarladicti<m  ot  the  person  of  the  said  Mo- 


Gin,  as  irflU  as  of  his  Vila  Rosa.  Between 
the  time  when  the  taking  of  testimony  wu 
Closed  and  the  heailnA  James  B.  Obappdle, 
one  of  the  complainants,  died,  leaving  sur- 
viving him  a  widow,  bat  no  diildren,  end 
Damon  O.  Yerlsea  was  anwlnted  admlnls- 
rator  ad  litem  of  ttae  estate  of  James  B. 
Chappelle  by  order  of  the  oonrt,  and  tbe 
'cause  proceeded  in  the  name  of  Lewis  W. 
Gbapp^  and  Damon  O.  Terire^  as  ad- 
ministrator ad  litem  of  tlie  estate  of  James 
BL  Chappelle,  deceased,  against  Rosa  Chap- 
pelle McCmi,  form^ly  Rosa  Brooks  COiap- 
pelle,  and  her  hasband,  S.  D.  McGlUL 

On  the  Slst  day  of  December,  1914,  ttie 
chancellor  made  an  order,  which  was  duly 
entered,  finding  the  equities  to  be  with  the 
complainants,  and  that  they  were  entitled  to 
the  relief  prayed  in  the  blU  of  complaint,  and 
that  a  decree  In  conformity  with  such  find- 
ing would  be  signed,  when  prepared  and  pre- 
sented by  counsel. 

On  the  10th  day  of  rebruary,  1913,  a  final 
decree  was  signed  by  the  diancellor  and  duly 
entered,  adjudging  the  equities  to  be  with 
the  complainants,  and  that  they  were  enti- 
tled to  the  relief  prayed;  that  a  copartner- 
ship between  Pat  Chappelle  and  liewis  W. 
and  James  B.  Chappelle  was  established  In 
1900,  in  which  Pat  Chappelle  owned  a  two- 
thirds  interest,  and  L.  N.  and  James  B.  Chap- 
pelle owned  Jointly  a  one-third  interest,  for 
the  purpose  of  Migaglng  in  the  saloon,  the- 
atrical, and  other  business,  which  partnership 
was  not  dissolved  and  was  in  existence  at 
the  time  of  the  death  of  Pat  Chappelle;  that 
the  profits  of  such  partnershiit  were  invested 
in  various  items  of  personal  property  and 
real  estate,  and  that  the  partner  or  other 
person  In  whose  name  the  title  thereto  was 
taken,  or  other  person  holding  under  and 
through  sudi  bolder,  whether  as  heir  or  sae- 
cessor,  held  such  property  sabject  to  a  result- 
ing trust  in  favor  of  tbe  bidlvidual  parties 
in  their  respective  rl^ts  as  partners;  lhat 
ttie  complainants  were  JolnUy  entitled  to  a 
(me-th!rd  undivided  taiterest  In  all  the  real 
and  personal  property  of  which  Fat  Chemid- 
le,  deceased,  died  seised  and  possessed,  whidi 
was  purchased  with  partner^p  funds  deriv- 
ed from  the  saloon,  theatrical,  or  other  busi- 
ness as  set  out  In  the  bill ;  that  ccnnplalnanta 
were  entitled  to  an  accounting  for  one-third 
of  the  income  therefrom,  both  as  against  the 
defendant  as  h^  of  Pat  GhappeUe,  and  per- 
sonally as  having  rec^ved  the  income  there- 
from since  the  death  of  Pat  Chapptfle;  that 
all  the  property,  real  and  personiO,  pordiased 
by  Pat  Chappelle  individually  or  as  trustee, 
and  of  which  he  died  seised,  and  which  was 
purchased  since  the  formation  of  the  said 
partnership  in  the  year  1900,  and  particular- 
ly the  property  described  in  the  bill,  was  pur- 
chased with  partnership  funds;  and  that  at 
the  time  of  Pat  Ohai>pelIe*s  death  he  h^d 
the  same  as  trustee  for  himself  and  ohu- 
plainants,  and  the  defendant  holds  the  prop- 
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erty  as  trustee  for  berseU  to  the  extent  of 
two-thirda  uudiTided  Intereet,  and  as  trustee 
for  the  con^lalnanta  to  the  extent  of  a  one- 
third  nndlTlded  Interest,  subject  to  the  de- 
f  endanf  a  ahowing  npon  an  accounting  wheth- 
er any  of  the  funds  which  went  Into  the  pur- 
chase or  Improvement  of  the  properties  of 
which  Pat  Caiai^Ue  died  seised  arrae  from 
any  other  source  than  the  theatrical,  saloon, 
and  other  hnsinesa  as  set  forth  In  the  bill,  In 
which  theatrical,  saloon,  and  other  business 
the  coart  decreed  the  complainants  to  have 
be^  Interested  as  partners. 

A  receiver  was  appointed  to  collect  the 
rents  and  account  for  the  same  npon  the  or- 
der of  the  court,  and  a  special  master  was 
appointed  to  take  and  state  an  account  be- 
tween the  complainants  and  defendant,  and 
the  parties,  for  a  better  discovery  of  the  mat- 
ters and  dealings  between  the  complainants 
and  defendant,  were  ordered  to  produce  be- 
fore and  leave  with  the  master  all  books,  pa- 
pers, and  writings  In  their  custody  or  con- 
trol relating  thereto,  and  the  master  was 
ordered  to  report  to  the  court  as  to  the  part- 
nership real  ratate  and  personalty  of  which 
the  said  Pat  ChappeUe  died  seised,  what  in- 
come therefrom  he  used  in  the  purdiase  of 
other  property,  what,  disposition  has  been 
made  of  such  income  since  his  death,  what 
partnership  property  the  defendant  has  dis- 
posed of  since  the  death  of  Pat  ChappeUe, 
what  the  expense  of  the  upkeep  of  the  prop- 
er^ has  been,  and  what  li^is  or  Incum- 
brances exist  upon  the  property. 

From  this  decree  the  defendant  Bosa  Chap- 
peUe McGiU  appealed  to  this  court  oa  the 
16th  day  of  February,  1915. 

The  appeal  was  dismissed  upon  motion  of 
the  appeUant,  and  on  tiie  19th  day  of  April, 
1915,  the  chanceUor  made  a  final  decree, 
which  was  dniy  ratered,  setting  aside  the 
decree  of  February  10,  1915,  because  of  a 
clerical  error  In  not  correctly  naming  the 
parties  and  setting  forth  the  conclusions  of 
the  court  as  hereinbefore  substantially  stated 
with  refwenoe  to  the  parties  then  befwe  the 
court 

On  the  same  day  the  defendants  Bosa 
Obappelle  McGlll  and  S.  D.  McGlll  entered 
their  appeal  to  this  court  from  the  decrees 
rendered  on  the  10th  day  of  February,  1915, 
and  on  the  19th  day  of  April,  1915,  and  as- 
signed as  error  the  making  and  entry  of  said 
decrees. 

A  TOlumlnons  amount  of  evidence  was  tak- 
en in  this  case,  and  reported  to  the  court,  In 
the  effort  on  the  part  of  the  complainants  to 
establish  the  resulting  trust  shown  by  the 
blU  of  c(«nplalnt,  and  on  the  part  of  the  de- 
f^dants  to  refute  the  allegations  of  fact 
from  which  it  was  alleged  the  trust  arose. 

The  existence  of  the  alleged  trust  depends 
npon  the  question  whether  the  Chapelle 
brothers  formed  a  copartnership  In  Tampa 
during  the  year  1900  for  the  purpose  of  en- 
gaging in  the  saloon,  theatrical,  and  other 
businesses,  whether  such  copartnership  con- 


templated  the  business  of  ctmductlng  and 
operating  a  traveling  comedy  or  other  the- 
atrical entertainment,  and  whether  the  pur- 
pose of  the  c(q>art9M^p,  If  sndi  was  its 
purpose,  was  abandoned,  and  the  copartner- 
ship dissolved,  before  the  properties  de- 
scribed In  the  bUl  were  acquired,  or  whether 
any  funds  of  the  copartnership  of  1900  were 
Invested  in  such  properties. 

The  evidence  shows  that  the  ChappeUe 
brothers  did  form  a  copartnership  in  Tam- 
pa, Fla.,  about  October,  1900,  for  the  purpose 
of  conducting  a  wliisky  saloon  In  a  building 
located  in  Ft  Brook,  which  was  rented  from 
<Hie  Robert  Mugge  at  a  rental  of  f43.33  per 
month,  and  that  In  connection  with  the  whis- 
ky business  tlwy  conducted  under  the  same 
roof,  In  an  adjoining  room  connected  with 
the  saloon  by  an  open  doorway,  a  dance  hall 
and  theatrical  entertainments. 

Prior  to  this  time  Pat  Qiappelle  had  been 
engaged  In  selling  whisky  In  the  dty  of  Jack- 
sonville, In  connection  with  which  he  oper- 
ated a  negro  vaudevUIe  show,  or  dance  haU, 
untii  about  the  1st  of  the  year  1899,  when  he 
moved  to  Tampa  and  formed  a  co'partnersblp 
with  one  Pierce  Hamilton  In  the  saloon  busi- 
ness, which  copartnership  lasted  for  several 
months.  While  engaged  In  business  In  Jack- 
SiHivlUe,  Pat  ChappeUe  became  involved  In 
a  dispute  with  bis  landlord  as  to  the  amount 
of  the  former's  indebtedaess  for  rent,  which 
dispute  was  not  settled  for  many  years,  if 
at  aU.  This  circumstance  is  mentioned  here, 
because  Pat  ChappeUe  in  later  years  re- 
ferred to  tills  fact  as  a  reason  why  the  title 
to  some  of  his  property  was  taken  In  his 
name  as  trustee  for  Annie  ChappeUe,  In  or- 
der, as  he  thought,  to  make  It  difficult  for 
his  creditor  to  reach  this  prc^rty  In  the 
event  Judgment  should  be  'obtained  against 
him.  The  copartnership  between  Pat  Chap- 
peUe and  Pierce  Hamilton  coming  to  an  end, 
ChappeUe  formed  anoQier  copartnership 
with  one  R.  S.  Donaldson.  These  two  ob- 
tained a  lease  upon  the  same  property  from 
Robert  Mugge  on  September  30,  1899,  which 
ChappeUe  Bros,  later  occupied,  upon  which 
to  conduct  their  business,  and  for  the 
same  rental.  In  this  buUdIng  the  copart- 
nership consisting  of  Pat  ChappeUe  and  B. 
S.  Donaldson  conducted  a  whisky  saloon,  and 
In  the  adjoining  room  a  theatrical  entertain- 
ment This  place  during  the  existence  of 
the  copartnership  was  known  as  the  "Buck- 
ingham Theater,"  the  same  name  by  which 
it  was  Imown  when  occupied  later  by  Chap- 
peUe Bros.  During  the  copartnership  be- 
tween ChappeUe  and  Donaldson,  Pat  Chap- 
peUe carried  a  theatrical  troupe  npon  the 
road,  known  as  the  "Imperial  Minstrels," 
which  seemed  to  have  failed  at  Monphls. 
Tenn.,  In  189B,  In  which  neither  Hamilton  nor 
Donaldson,  his  partners  of  that  year  In  the 
saloon  business  at  Tampa,  appears  to  have 
been  Interested.  During  the  year  1900  Pat 
ChappeUe  obtained  a  copyright  for  his  musi- 
cal comedy,  entitled  "A  Babbit  Foot,"  and 
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tbereapon  organised  &  troupe,  and  employed 
actors  and  musicians,  preparatory  to  exhibit- 
ing the  show  in  different  cities  in  the  United 
States  and  Canada.  He  traveled  with  this 
show,  exhibiting  In  New  York  City,  amcms 
other  places;  but  In  this  traveling  show  busi- 
ness his  partner  In  the  saloon  and  theater 
business  at  Tampa,  R.  .8.  Donaldson,  had  no 
Interest  Pat  again  failed,  and  returned  to 
Tampa  In  the  fall  of  1900.  Dnrlng  this  time 
Li.  W.  Ohappelle  and  James  B.  Chappelle 
were  living  in  Tampa ;  one  of  them  clerking 
for  Chappelle  and  Donaldson,  and  the  other 
working  at  times  for  Donaldson  and  at 
other  times  for  a  man  by  the  name  of 
Stevens.  Both,  however,  knew  of  the  exist- 
ence of  the  copartnership  of  Chappelle  ft 
Donaldson,  and  the  character  of  business 
carried  on  at  the  "Buckingham  Theater  and 
Saloon,"  and  of  the  separate  and  independent 
enterprise  conducted  and  owned  by  Pat  Chap- 
pelle, which  came  to  grief  on  two  occasions 
at  least 

Upon  the  return  of  Pat  Chai^telle  to  Tam- 
pa, he  and  Donaldson  became  Involved  In  a 
dispute  between  themselves  as  to  the  settle- 
ment of  accounts  between  them,  which  was 
finally  settled  in  a  lawyer's  office.  C%appelle 
was  shown  to  be  In  debt  to  Donalduon,  who 
moved  out  of  the  building,  carrying  whatever 
«f  stock  and  fixtures  there  were,  and  Pat 
Chappelle  and  his  brothers.  Lewis  and  Jim, 
moved  in.  The  new  firm  was  called  Chap- 
Xtelle  Bros.,  and  they  carried  on  the  same 
business  at  the  same  stand.  There  is  no  evi- 
dence whatsoever  that  the  new  copartner- 
flhlp  contemplated  the  carrying  on  of  any  oth- 
er business  than  that  of  a  whisky  saloon, 
dance  hall,  and  theatrical  entertainment  in 
the  building  known  as  the  "Buckingham  The- 
ater." This  business  was  carried  on  until, 
some  time  dnrlng  the  year  1901,  a  small  pas- 
senger car  was  purchased.  The  evidence  is 
not  at  all  clear  as  to  whose  funds  went  into 
the  pnrCbasB  of  this  car.  Complainants,  wit- 
nesses In  their  own  behalf,  say  it  cost  $300 
and  was  paid  for  in  two  checks  fOr  $150  each, 
one  payable  to  BUly  Lebr,  and  the  other  to 
MISB  Agnes  Manntog.  Both  of  these  checks 
were  certified,  but  the  last  one  appears  to 
have  been  taken  back  to  the  bank  and  the 
cash  obtained  by  Chappelle  Bros.  All  the 
witnesses  agree,  however,  that  the  money 
.whldi  was  uaed  to  i>ay  tor  the  car  was  realis- 
ed In  a  game  at  card^  In  which  Fat  Oiap- 
pelte  won  heftvilyt  and  the  evidence  is  not 
At  all  clear  nor  satisfactory  that  dttaer  one 
«f  the  other  brothers  participated  in  the 
game  or  were  financially  interested,  except  In 
the  very  small  commission  usually  paid  to 
the  "house"  in  such  cases,  according  to  the 
witnesses.  With  the  money  thus  realised 
from  the  ganse  the  small  car  was  bought  and 
named  the  "Little  Annie,"  after  the  mother 
of  these  brothers,  and  used  In  the  traveling 
show  business,  which  seemed  to  be  Pat  C^p- 
pelle's  ambition  to  otganice  and  carry  to  sac- 


cess.  According  to  one  witness,  who  dorloc 
the  years  from  1880  to  1001,  inclusive,  was 
employed  by  the  Seaboard  Air  Line  BaUway 
at  l^ampa  as  tlt^t  agent  and  traveling  pas- 
senger agent,  and  who  had  much  dealing  wltb 
Pat  Chappelle  and  Chappelle  Bros.,  the 
"vaudeville  show  ran  as  Chappelle  BroB.," 
while  the  name  of  the  road  show  was  "Pat 
Chappelle's  Rabbit  Toot  Comedy  Company." 

During  the  year  1001  Pat  Chappelle  In  bis 
own  name  made  contracts  with  cntain  per- 
sons for  their  services  In  connection  with  the 
"Babbit's  Foot  Comedy  Company,"  whotte 
names  do  not  appear  In  the  "managerial 
staff"  of  Chappelle  Bros.,  nor  amimg  the  list 
of  performers,  "vocalists,  soubrettes,"  and 
other  attaches  of  the  "Buckingham  Theater" 
during  the  season  of  1901.  For  a  short 
while  during  that  year  one  of  the  original 
complainants,  James  E.  Chappelle,  claimed  to 
have  traveled  with  Pat,  his  brother,  and  the 
show,  but  upon  croi»-examinatlon  he  was  un- 
certain whether  It  was  during  the  year  1901 
or  1908.  In  any  case  It  does  not  appear  that 
be  was  connected  with  the  show  in  the  capa- 
city of  part  owner,  or  in  any  other  capacity 
than  as  employe,  and,  growing  tired  of  his  em- 
ployment, he  returned  to  Tampa  and  spent  his 
time  gambling,  according  to  his  testimony. 
It  was  during  this  year  that  Lewis  Chappelle 
and  not  Chappelle  Bros.,  according  to  cc»n- 
plainants'  exhibits,  forwarded  to  Pat  Chap- 
pelle money  for  transporting  the  "Rabbit 
Foot"  show  from  place  to  place.  Money  was 
sent  by  Lewis  Chappelle  for  this  purpose  four 
times,  and  aggregated  the  sum  of  f92.^ 
Daring  the  year  1902  the  snm  of  $179.20  was 
spent  as  It  Is  claimed  for  traveling  expoisea 
of  certain  actors  employed  by  Chappelle  Bros. 
Of  this  amount  $06.80  appears  to  have  beea 
paid  by  Pat  Chappelle  for  the  traveling  ex- 
penses of  three  actors,  who  It  does  not  affirm- 
atively appear  were  employes  of  Chappelle 
Bros.'  vaudeville  entertainment  or  show  at 
Tampa.  Seventy-three  dollars  of  the  amount 
a];v>earB  to  have  be^  paid  by  Chappelle  Bros, 
fbr  tile  traveling  expnses  of  a  pemm,  who 
later  and  while  under  oonteact  with  Pat  Chap- 
pelle Individually  as  proprietor  of  the  "Babbtt 
Foot  Comedy  Company"  for  services  to  be  ren- 
dered the  traTellng  show,  permitted  himiM>if 
to  be  employed  by  a  rival  amcem,  which  re- 
sulted in  a  suit  by  I^t  Chappelle  indivldnal- 
ly  against  his  rivals,  which  was  carried  to 
a  suocesafnl  issue  In  favor  of  the  plaintiff. 
This  litigation  was  known  to  Lewis  and 
James  Chappelle.  Pat,  becoming  a  witness 
In  his  own  behalf  in  that  case,  swore  be  was 
the  sole  owner  of  the  "Rabbit  Foot  Com- 
pany." His  affairs  he  foequeitly  discussed 
with  his  attorney  at  that  time,  In  the  pres- 
ence of  his  brothers,  and  the  attorney  who 
conducted  the  litigation  had  no  intimation 
whatever  that  Lewis  and  James  were  Inter- 
ested In  the  "Babbit  Foot  Company."  It  was 
contended  that  at  this  time  "Chappelle  Bros." 
were  the  owners  of  the  traveling  show,  and 
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their  name  appesred  upon  On  car  called  "Ut- 
ile Annie,**  and  that  there  were  no  silent 
oopartnua  In  this  tnulneM.  It  Is  very  sig- 
nificant tliat  tin  attorn^  tor  nether  plain- 
tiff nor  defendant  discovered  thia  ftict,  and 
that  both  of  tiie  alleged  partners  shonld  hare 
permitted  the  action  to  continue  in  the  name 
of  one  as  sole  owner  and  hear  him  testify 
to  that  e»dnsiTe  ownership  without  the 
slightest  protest 

During  the  year  1908  Pat  Chappelle  con- 
tinued to  travel  with  hla  show  from  place  to 
place,  wrote  letters,  made  contracts,  entered 
into  an  agreement  tor  the  purchase  of  anoth- 
er car,  rented  buildings  in  which  to  exhibit 
his  show,  and  pushed  claims  against  rail- 
roads for  damages  to  bis  propeaety,  all  in  bis 
own  name  aa  sole  owner,  while  one  of  the 
alleged  copartners  was  with  him  part  of  the 
time  in  the  capacity  of  employe,  while  the 
other  was  conducting  the  "Bncktngham  The- 
ater Saloon"  at  Tampa  and  advertlaing  on 
the  letter  heads  that  the  theater  was  open  all 
the  year.  It  was  dnriog  this  year  fliat  the 
'*Baloon  and  theater"  business  at  Tampa  came 
to  a  disreputable  close  by  the  arrest  and  con- 
Tlctlon  of  one  of  the  partners  fOr  attempting 
to  evade  the  law  by  conducting  the  buidness 
wltliont  first  obtaining  a  liranse  therefbr. 
The  business  was  terminated,  the  doors  of 
the  "Buckingham  Theater  and  Saloon"  were 
dosed,  and  the  proprietor  In  charge  sent  to 
jail.  In  the  meantime  It  does  not  appear  that 
remittances  had  been  duly  made  to  Pat  Chap- 
"pelle  on  account  of  his  two-thirds  interest  in 
that  business.  Pat  Chappelle,  however,  went 
to  Tampa,  employed  counsel,  obtained  the  re- 
lease of  his  brother,  and  rejoined  his  troupe. 
l>ewls  Cbappelle,  however,  did  not  go  with 
the  show  at  once,  but  went  to  Jacksonville, 
where  he  remained  for  several  months,  and 
did  not  become  connected  with  the  traveling 
show  until  the  year  1901.  His  business  rela- 
tion to  his  brother  Fat  from  190S  is  conclu- 
sively shown  by  the  record  to  be  that  of  em- 
ploy6  and  employer.  It  is  shown  by  his  let- 
ters to  his  brother,  in  which  be  disclaims  any 
Interest  In  the  show  or  ItM  properties,  by  bis 
written  receipts  for  the  weekly  salaries  of 
himself  and  wife,  by  hla  arrest  for  undertak- 
ing to  sell  for  his  own  use  some  of  the  prop- 
&rt7  of  the  show,  by  his  effort  to  obtain  a 
lease  on  oae  of  the  shows,  which  was  organ- 
ized by  Pat  Chappelle  In  190C  or  1906  and 
called  the  "Funny  Folks,"  and  by  his  dlu- 
daimer  on  several  occasions,  and  once  In  a 
judicial  proceeding,  of  any  Interest  in  the 
business,  and  an  acknowledgment  of  Fat 
ChappflUtfs  sole  prt^rietorshlp.  The  same 
Ja  true  as  to  the  complainant  James  B.  Chap- 
pelle,  so  far  aa  the  acknowledgment  of  his 
poslti<»  with  the  show  to  be  that  of  empire 
and  Pat  CSiappelle's  sole  ownonldp  of  the 
property,  real  and  personal,  during  the  lat- 
t^'s  lifetime  is  concerned. 

James  at  <»e  time  became  the  lessee  of 
some  part  or  portion  of  the  real  estate  from 


hfs  brother  Pat,  and  was  ejected  for  the  non- 
payment of  rent.  During  his  connection  with 
the  show  hla  brother  Pat  frequently  oomj^aln- 
ed  (tf  his  ooDduct  aa  dishonest,  and  tint  of 
his  brothw  Lewis  as  Ineffldent  Fat's  cchu- 
plalnta  became  so  frequent  and  severe  as  to- 
the  incompetency  and  dishonesty  of  his  two 
brothers  as  employ^  that  tbey  quit  Qie  serv- 
ioes  of  their  brother  and  fOr  a  time  abandon- 
ed the  show.  They  knew  of  the  investments- 
that  their  brother  Pat  Chappelle  was  making 
in  real  estate  in  JacksoUTllle,  his  Improve- 
ment of  the  same,  the  collection  of  rents,  the 
tlUe  to  the  prop^ty  being  taken  In  himself, 
the  advertisement  of  the  show  as  "Fat  Chap- 
pelle. Sole  Owner,"  and  his  opoi  and  avowed 
ownership  and  exclusive  control  of  the  show, 
lbs  pn^tertles.  and  the  proceeds  from  the  ex- 
hibitUms,  without  ever  making  any  effort  to 
secure  firom  tbeir  brother  a  divhdon  of  the 
profits,  or  an  accounting  therefor,  or  an  ac- 
knowledgment from  him  of  their  alleged  In- 
terest as  partners  In  this  enterprise,  for 
which  they  had  so  frequently  shown  their  un- 
fitness by  reason  ot  QisAt  Incompetency  and 
dishonesty. 

[1]  The  law  upon  the  subject  of  the  estab- 
lishment of  resulting  trusts  by  parol  evidence 
has  been  frequently  declared  by  this  coart. 
The  "evidence  to  establish  [suchl  trusts  must 
be  so  dear,  strong  and  unequivocal  as  to  re- 
move from  the  mind  of  the  chancellor  every 
reasonable  doubt  as  to  the  exi»tence  of  the 
trust"  Geter  v.  Simmons,  57  Fla.  423,  49- 
South.  131;  Johnston  v.  Sherehouse,  61  Fla. 
647,  64  South.  892;  Lofton  v.  Sterrett,  23 
Fla.  665,  2  South.  837. 

[2]  The  complainants,  many  years  after 
the  forming  of  the  copartnership  In  Tampn 
and  the  complete  abandonment  of  the  busi- 
ness at  that  place,  seek  now,  after  the  death 
of  their  partner  of  12  years  before,  for  the- 
first  time  during  that  period,  to  establish  their 
buiilness  relation  to  him  as  cc^rtner.  When 
during  the  years  of  trial,  when  the  business 
by  carelessness,  Inefficiency,  and  dishonest 
methods  might  at  any  time  have  gone  to 
pieces  and  become  a  failure  and  liability,  they 
acknowledged  their  brother  to  be  Its  sole  own- 
er and  proprietor,  accepted  from  hhn  good 
salaries  for  themselves  and  their  wives,  were- 
content  to  accept  pay  for  their  Inefficient 
service,  and  cast  upon  their  brother  the  en- 
tire responsibility  for  financial  failure,  to 
which  their  services  so  much  tended,  and 
wait  until  death  removes  him  from  the  scenes, 
and  prevents  his  denial  of  tbeir  statements, 
to  claim  an  interest  in  the  pn^erty,  real  and 
personal,  the  accumulation  ot  which  vas  dne- 
to  the  energies,  business  acumen,  prudence, 
business  Integrity,  and  unswervlnf  pttrpos* 
of  OkIx  brother. 

The  evldeace  convinces  us  that  the  copart- 
nership ftumed  in  Tunpa,  na.,  between  Fat 
Chappelle,  and  Lewis  and  James  ChappeU^ 
did  not  ctmtemidate  the  caraytng  on  of  any 
other  bustness  than  that  td  a  local  whlAjr 
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saloon  and  {dayhooM;  tliat  tbe  *ltaliMt 
Foot  Oomedy  OompanT^  fbrmed  no  part  of 
the  enterprise,  but  was  the  aeparate,  distinct; 
and  independait  boBlneaa  and  enterpriae  of 
Fat  Ohappelie,  and  waa  so  recognized  by  the 
complainants  for  a  period  of  nearly  12  years ; 
and  that  all  llie  pn^iertyt  real  and  personal, 
described  In  tbe  blU  of  complaint,  was  pnr- 
chaaed  wlQi  funds  which  belonged  to  and 
wws  tbo  ezclosiTe  property  of  Pat  Chappelle, 
In  which  his  brothers,  tbe  complainants,  had 
no  Interest  whatsoerer. 

Xhe  chancellor,  however,  foond  dUCerently, 
and  It  Is  ni^ed  that,  as  the  fact  of  the  co- 
parbmsMp  In  1000  was  ctearly  eatahlldied 
by  the  evidence,  and  tbo  cbanoellor  so  fOond, 
tbla  court  wUl  not  dlstarb  the  decree,  be* 
cause  the  burden  of  showing  a  dissolution  of 
tbe  copartnership  rested  upon  the  defendant, 
and  the  evidence  Is  not  soffldently  strong  In 
that  r^;ard  to  clearly  show  that  the  cban- 
oellor erred.  There  is  no  fault  to  be  found 
with  the  principle,  but  its  application  to  the 
tftcts  of  this  case  is  denied,  and  we  think 
correctly.  1b»  diancellor^  conclusions 
^nld  be  reversed  on  the  finding  of  fact  that 
the  copartnership  of  1000  between  the  Chap- 
pelle brothers  contemplated  the  business  of 
carrying  on  a  traveling  show  In  connection 
with  the  business  of  selling  whisky  and  main- 
taining a  playhouse  in  connection  with  the 
saloon.  In  this  we  think  that  the  chancel- 
lor clearly  erred,  and  his  conclusions  should 
be  reversed.  City  of  Jacksonville  v.  Huff,  30 
ria.  8,  21  South.  774;  Waterman  v.  Hlgg^s, 
28  na.  660,  10  South.  97;  Perez  v.  Bank  of 
Key  West,  36  Fla.  467,  18  South.  690. 

The  chancellor's  conclusions  were  not  on  a 
par  with  the  verdict  of  a  Jury,  because  they 
were  not  based  upon  the  testimony  of  wit- 
nesses sworn  and  testifying  before  him.  Lu- 
cas V.  Wade,  48  Fla.  419,  31  South.  231.  It  Is 
therefore  ordered  that  the  decrees  be  and 
the  seme  are  hereby  reversed,  and  the  bill 
of  complaint  Is  dismissed;  the  oosta  to  be 
taxed  against  the  appellees. 

TATLOB,  C.  J.,  and  SHAOKLBFOBD  and 
WHITFIELD,  33.,  concur. 

COOKHBLL,  J.,  takes  no  part 


CHABLOTTB  HAKBOB  ft  N.  RT.  00.  v. 
BUGHAM. 

(Supreme  Court  of  Florida.    April  28,  1916. 
On  Petition  for  Rehearing,  May  18^  1016.) 

(SyUabut  &v  the  Court.) 
1.  New  Tbial  4sal5&—MoiioN— Powers  or 

JUDGK    IN    YACA.TION  —  MoTION    FOB  NbW 

Tbxal. 

A  motkm  for  a  new  trial  duly  made'  during 
term  time  may  be  disposed  of  in  Taeation. 

nu.  Note.— For  other  casei,  see  New  TMaL 

Cent  DiK.  H  315 ;  Dec.  Dig,  «=»155.] 


2.  Appeal  AiroltaBOB  »-JlPW  XJ*iaHiii<sa» 

94  (3)— Tbahspobtation  or  Goons— Aonons 
— EvinBHCB— Rsvntw. 

Where  the  evidence  is  legally  Insnffirfent 
to  support  the  verdict  the  judraunt  entered 

upon  the  verdict  will  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  U  3938-3!^ ;  Dec.  Dig.  ^ 
1003;  Carriers.  Cmt.  Dig.  H  87&-3aS;  Dec. 
Dig.  «s»94(8).] 

Error  to  Orcult  Court*  De  Soto  Oovnty; 
F.  A.  Whitney,  Judge. 

Action  by  C  Roy  Bncikan  against  the  Char- 
lotte Harbor  &  Northern  Railway  Company. 
Judgment  for  plalntUF,  and  defendant  brings 
errw.  Reversed. 

UcKay,  Withers  A  PhlppBb  of  Tampa,  tat 
[dalntiff  In  error.  Ldtner  ft  Ldtner,  at  Ar- 
cadia, for  defUidant  In  error. 

PER  CURIAM.  Buchan  recovered  a  judg- 
ment against  the  carrier  for  a  carload  ot 
watermelons  whidi  tbe  carrier  did  not  on 
June  8,  ldl2,  "take  and  deUver." 

[1]  A  motion  is  madie  here  to  strike  the 
bill  of  exceptions  on  the  ground  that  the 
motion  for  new  trial,  though  made  during 
the  term  of  court,  was  disposed  of  In  vaca- 
tion. The  motion  Is  made  t^on  tbe  theory 
that  the  court  Is  without  jurisdiction  to  pass 
upon  a  motion  for  new  trial  exowt  in  tenn 
time. 

Sections  2  and  8,  a  5403,  Acts  of  1A05, 

are  as  follows: 

"Sec.  2.  The  judge  shall  have  the  power  to 
hear  and  determme  any  motion  for  new  trial  ia 
vacation  and  any  auch  adjudication  thereof  in 
vacation  shall  be  entered  in  the  minntes  of  the 
court  and  ahall  have  the  like  force  and  efEect  at 
if  made  during  term  time. 

"Sec.  8.  The  provlBlons  of  this  act  shall  not 
apply  to  criminal  causes." 

Sec.  1343a,  Compiled  Laws  of  1914. 

Hie  motion  for  new  trial  having  been,  as 
contemplated  by  the  statute,  "made  within 
four  days  after  the  rendition  of  the  verdict 
and  during  the  same  term,"  and,  not  having 
been  disposed  of  during  term  time,  the  mo- 
tion was  properly  disposed  of  during  vaca- 
tion. The  motion  to  strike  is  denied. 

[2]  The  philntlfl  testtfled  that: 

"I  live  at  McCaU.  Fla.  During  Jane.  1012, 1 
requested  tbe  Charlotte  Harbor  ft  Northern 
Railway  Company  to  place  a  ear  for  me  on  the 
siding  at  McGall  to  be  loaded  with  watermelons. 
McCall  is  a  nonsfency  station ;  that  is,  there  ii 
no  agent  kept  at  the  station  bouse,  but  patrons 
of  the  railway  company  are  accustomed  to  re- 
ceiving goods  from  the  conductors  on  frogfat 
trains  or  from  the  platform  at  the  station  where 
they  are  deposited  by  the  conductors,  and  in 
making  shipments  the  goods  are  tendered  to  the 
conductors  on  tbe  freight  train,  and  he  issues  a 
waybill  or  bill  of  lading  therefor.   This  was  the 

Sractice  followed  by  the  railway  company  In 
une,  1012.  At  that  time  tbe  Charlotte  Harbor 
ft  Northern  Railway  Company  was  maintaining 
a  triweekly  north-bound  freint  service  aoeord- 
ing  to  schedule;  that  is,  a  freight  train  gdat 
north  through  McCall  was  due  on  Saturday 
momiof,  Tuesday  morning,  and  Thursday  morn- 
ing eaim  wedc.  On  the  morning  of  Saturday. 
June  8,  1912,  tbe  regular  fr^ht  train  came 
through  according  to  schednle,  and  the  conduc 
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tor  aaicecl  me  U  my  car  of  melou  was  ready  to 
move,  and  I  told  him  it  was  not  loaded,  and 
he  thereapon  proceeded  with  hia  train.  At  that 
time  the  defendant  railway  company  was  op«> 
ating  a  passenger  train  each  way  daily.  The 
soQU-bound  xwsaenger  train  was  due  to  pass 
throngh  to  Boca  Grande,  the  soDthem  terminus 
of  the  company,  in  the  morning,  and  the  north- 
bound passenger  train  was  dae  to  past  through 
McOall  going  to  Mulberry,  in  Polk  conn^,  the 
northern  terminus  of  the  company,  in  the  after- 
noon. At  times  these  passenger  trains  have 
hauled  perishable  freight  for  me.  The  soutb- 
bonnd  paaaenger  train  did  not  come  through  Mc- 
Call  cm  June  8. 1912,  and  about  4  o'clock  in  the 
afternoon  a  locomotive  with  a  freight  box  oar 
attached  to  it  came  through  going  north.  This 
train  was  running  about  on  uie  schedule  of  the 
re^lar  north-bound  passenger  train  due  on  that 
date,  and  which  passenger  train  did  not  run. 
This  train  stopped  at  McCall,  and  I  found  Mr. 
N.  H.  Goucher,  superintendent  of  transporta- 
tion of  the  defendant  railway  company,  and  Mr. 
L.  Berwick,  chief  clerk  to  &e  general  manager 
of  the  defendant  railway  company,  in  charge  of 
it.  Mr.  Goucher  asked  me  if  I  had  anything  to 
go  north,  stating  he  coald  carry  it  to  ArcadiSj 
which  is  an  intermediate  point  on  the  line  of 
the  Charlotte  Harbor  &  Northern  Bailway  Com- 
pany, and  that  there  had  been  a  washout  beyond 
Arcadia  which  prevented  operation  of  trains  any 
farther  north  than  Arcadia,  and  had  stopped  the 
sonth-bonnd  passenger  train  that  morning,  for 
which  reason  he  was  running  this  emergency 
train  on  the  north-bound  passenger  train  sched- 
ule to  take  care  of  any  emergency  local  business 
between  Boca  Grande  and  Arcadia.  I  gave 
bim  the  mail  from  the  post  office,  as  I  was  post- 
master, and  also  some  small  packages  of  freight, 
and  I  told  him  I  had  a  car  of  watermelons  to 
move.  I  had  the  bill  of  lading  made  out  and 
in  my  pocket.  He  asked  me  where  it  was,  and 
I  pointed  to  it  on  the  siding,  and  he  said  be  did 
not  have  time  to  take  it  then,  but  would  get  It 
on  Monday,  I  was  willing  to  pay  the  freight  on 
the  car,  but  it  was  not  demanded  of  me.  No 
bin  of  lading  was  made  out  or  delivered  to  me. 
After  that  train  left  there  was  no  other  train 
passing  McCall  on  the  line  of  the  defendant 
company  except  construction  trains  for  several 
weeks,  with  the  exception  of  two  passenger 
trains,  one  each  way,  which  ran  the  next  dav, 
Sunday,  9th,  Sunday  night,  June  9th,  the  big 
bridge  across  Peace  river  between  McCall  and 
Arcadia  was  washed  out.  and  traffic  In  the 
usual  course  of  business  was  suspend^  on  the 
Charlotte  Harbor  &  Northern  Railway  for  about 
three  weeks.  There  is  no  point  between  the 
southern  terminus  of  the  Charlotte  Harbor  & 
Northern  Baflway  Company  at  Boca  Grande 
and  the  point  where  the  oridge  over  Peace  Riv- 
er washed  out  at  which  the  Charlotte  Harbor  & 
Northern  Railway  Company  has  a  physical  con- 
nection with  any  other  railroad  line.  During 
the  time  while  traffic  waa  inspftDded,  as  before 
stated,  the  watwrnelona  In  the  ear  rotted,  and 
when  traffic  was  resomed  employes  of  the  de- 
fendant rallmy  company  tiiiew  the  melons  oot 
of  the  car," 

A  witness  for  the  defendant  testified: 
"I  am  superintendent  of  the  Charlotte  Harbor 
&  Northern  Railway  Company,  and  held  that 
position  on  Jane  8,  1912.  At  tiut  time  the  said 
railroad  was  opening  a  triweekly  freight  service 
each  way.  North-bound  freight  trains,  accord- 
ing to  schedule,  were  due  to  go  north  from  Boca 
Grande,  in  Lee  county,  through  McCall  and 
Arcadia,  in  Do  Soto  county,  to  Mulberir.  in 
Polk  county,  on  the  morning  of  Saturd^,  Tues- 
day, and  lliursday  of  each  week.  McCall  is  a 
non  agency  station  between  Boca  Grande  and 
Arcadia.  There  is  no  physical  connection  be- 
tween the  Charlotte  Harbor  &  Northern  Rail- 
way and  any  other  railroad  at  any  point  be- 
tween  Boca  Grande  and  Arcadia.  On  the  morn- 
ing of  June  8,  1912,  the  regular  freight  train 


went  north  from  the  southern  terminns  of  onr 
line  at  South  Boca  Grande  to  the  northern 
terminus  at  Molberiy,  in  Polk  county,  but  the 
south-bound  passenger  train  was  htHA  up  at  a 
point  a  few  miles  above  Arcadia  hecanse  of  a 
washout  that  had  occurred.  During  May  and 
June,  1912,  there  was  an  unusual  amount  of 
rain,  and  the  creeks  and  rivera  had  risen  so 
that  we  were  having  a  large  amount  of  trouble 
in  keeping  our  track  in  such  condition  that 
trains  cornd  be  operated  over  it.  This  washout 
that  occurred  above  Arcadia  on  June  8,  1912, 
prevented  the  south-bound  passenger  train  from 
coming  into  Arcadia  on  that  day,  and  therefore 
left  OS  without  a  passenger  train  running  north 
from  Boca  Grande  on  the  afternoon's  sdiedule. 
To  meet  this  emergency  and  take  can  of  the 
mail  service,  express,  and  passengers  who  were 
willing  to  put  up  with  such  accommodation,  I 
took  a  locomotive  and  attached  a  fr^ht  box  car 
to  it  and  came  north  from  Boca  Grande  on  or 
about  the  schedule  of  the  afternoon  north-bonnd 
passenger  train  on  June  8,  1912,  Mr,  L.  Bar- 
wick,  chief  clwk  to  the  general  manager  of  oar 
company,  was  with  me  on  the  train.  About  4 
o'clock  in  the  afternoon  we  reached  McCalL  I 
stopped  the  train  at  that  point,  and  saw  Ur. 
Buchan,  the  plaintiff  in  th^  case,  who  keeps  a 
store  at  McCall,  and  who  was  postmaster.  I 
asked  him  if  he  had  anything  to  go  north,  and 
told  him  there  had  been  k  washout  above  Ar- 
cadia which  bad  held  op  ttie  r^ular  passeiver 
train,  and  that  I  was  running  this  emergent 
train  into  Arcadia  in  place  of  the  aftemotm  > 
north-bound  passenger  train.  He  gave  me  the 
mail,  and,  I  tiiink,  a  few  packages  of  v^etables 
to  go  by  express.  I  askeil  him  if  he  had  any- 
thing else  to  go,  and  he  said  he  had  a  car  of 
watermelons,  I  asked  bim  where  it  was,  and  be 
pointed  to  a  car  which  was  located  on  the  sid- 
ing about  300  feet  from  where  the  train  had 
■topped.  At  that  time  a  wagon  was  up  against 
the  car,  and  I  could  plainly  see  that  they  were 
loading  melons  from  the  wagon  into  the  car,  I 
asked  him  if  he  had  his  bill  of  lading  made  out 
for  the  car,  and  he  said  the  car  was  not  ready 
to  move,    1  then  gave  ordera  for  the  train  to 

groceed,  and  we  left  McCall  station,  I  would 
ave  taken  the  car  on  that  train  if  it  bad  been 
ready.  The  next  day,  Sunday,  Jun^  9. 1912.  the 
morning  passenger  train  came  through  to  Boca 
Grande  and  came  back  north  that  afternoon, 
bat  that  night,  Sunday,  June  9,  1912,  tiie  big 
bridge  across  Peace  river  between  Boca  Grande 
and  Arcadia  was  mushed  oot  by  the  rapid  riiiBg 
of  the  river,  doe  to  the  heavy  rains  that  had  oc- 
curred, and  it  was  from  toat  time  on  about 
three  weeks  before  we  were  able  to  operate  any 
trains  except  construction  trains  engaged  in  re- 
pairing the  roadway  over  any  ptnnt  passing 
throtwh  McCall  to  any  p(^t  iriiere  we  had  a 
physical  or  Interchange  connection  with  the 
fine  of  any  other  railroad  company,  Thia  is  the 
reason  why  the  carload  of  melons  whidi  Mr. 
Bnchan  was  loading  on  Saturday,  June  8, 1912, 
wo  not  hanled  by  our  company." 

Another  witness  for  the  defendant  teeti- 
fled: 

"I  was  in  tfae  car  with  Mr.  Goucher  on  Ae 
afternoon  of  Saturday,  June  8,  1912.  I  saw 
the  car  that  was  being  loaded  with  watermelons 
by  Mr,  Buchan,  That  car  was  on  the  sidinr 
about  300  feet  &om  where  the  train  stopped,  I 
saw  melons  being  loaded  from  a  wagon  into  the 
car  as  the  train  stopped  at  McCall,  Mr,  Gouch- 
er asked  Mr.  Buchan  If  he  had  anything  to  go 
north  and  told  him  of  the  washout  that  had  oc- 
curred above  Arcadia,  Mr.  Buchan  gave  Mr, 
Goucher  the  mail  and  some  packages  of  express, 
and  Mr,  Goucher  asked  bim  if  he  bad  anything 
else  to  go,  and  Mr,  Buchan  said  he  bad  a  car 
of  melons.  Mr.  Ooncher  thai  ashed  him  where 
the  car  was.  and  Mr.  Bnchan  pointed  to  the  car 
that  was  being  loaded.  Mr.  Goucher  asked  Mr. 
Buchan  if  be  had  his  bill  of  lading  mnde  out, 
and  Mr.  Buchan  said  that  the  car  was  not  ready 
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and  apon  orders  from  Mr.  Ooncher  the  train 
proceeded  north.  With  the  exception  of  two 
pasaennr  trains,  one  each  war,  which  operated 
the  foUowing  day,  Sunday,  June  9,  191%  all 
traffic  except  work  trains  was  euspended  on  the 
Charlotte  Harbor  &  Northern  Railway  between 
Arcadia  and  Boca  Grande  from  that  time  for 
about  three  weeks  on  account  of  the  bridge  over 
Peace  river  between  McCall  and  Arcadia  naving 
been  washed  oat  by  the  rising  of  the  rirer  on 
the  night  <tf  Sunday,  June  9.  1912." 

It  appeaxB  that  ttw  plaintiff  did  not  bare 
his  car  loaded  when  the  regular  freight  train 
passed  McCall  on  the  morning  of  June  8th. 
The  plaintiff  tesUfled  that  when  the  emergen- 
cy train  passed  BicCall  he  told  the  i>ersoa 
in  charge  of  anch  train  that  he  "had  a  car  of 
watermeloui  to  move."  "No  bill  of  lading 
was  made  out  or  deUvered  to  me."  This  Is 
not  testtmoDj  that  the  car  of  melons  was 
loaded  and  ready  tor  shipment  when  the 
emergency  train  passed  McCall.  Witnesses 
for  the  defendant  testified: 

That  the  plaintiff  "said  he  had  a  car  of  wa- 
termelons. 1  asked  him  where  it  was,  and  he 
pointed  to  a  car  which  was  located  on  the  siding 
about  300  feet  from  where  the  train  bad  stop- 
ped. At  that  time  a  wagon  was  up  against  the 
car,  and  I  could  plainly  see  that  they  were  load- 
ing melons  from  the  wagon  into  the  car.  I  ask- 
ed him  if  he  had  bis  bill  of  lading  made  out  for 
the  car,  and  he  said  the  car  was  not  ready  to 
move.  I  then  gave  orders  for  the  train  to  pro* 
<;eed,  and  we  left  McCall  station.  I  would  have 
taken  the  car  on  that  train  if  it  had  been  ready." 
"I  saw  the  car  that  was  being  loaded  with  wa- 
termelons by  Mr.  Bucban.  That  car  was  on 
the  siding  about  800  feet  from  where  the  train 
stopped.  I  saw  melons  being  loaded  from  a 
wagon  into  the  car  as  the  train  stopped  at  Mc- 
Call. Mr.  Goucher  asked  Mr.  Bucban  if  he  had 
anything  to  go  north,  and  told  him  ai  the  wash- 
out that  had  occurred  above  Arcadia.  Mr. 
Boehan  gave  Mr.  Goucher  the  mail  and  some 

Eackagea  of  express,  and  Mr.  Goucher  asked 
Im  if  he  had  anything  else  to  go.  and  Mr. 
Bucban  said  he  had  a  car  of  melons.  Mr. 
Goucher  then  asked  him  where  the  car  was,  and 
Mr.  Buchnn  pointed  to  the  car  that  was  being 
loaded.  Mr.  Goucher  asked  Mr.  Bucban  if  he 
had  his  bill  of  lading  made  out,  and  Mr.  Buchan 
said  that  the  car  was  not  ready,  and  upon  orders 
from  Mr.  Goucher  the  train  proceeded  north." 

This  evidence  shows  the  car  of  watennel- 
uns  was  not  ready  for  shipment  when  the 
emergratcy  train  passed  McCall,  and  no  right 
by  custom  or  otherwise  is  shown  by  the  plain- 
tiff to  have  the  carload  of  watermelons  car- 
ried by  a  inssenger  train.  After  the  emer- 
gency train  passed  McCall  the  defendant 
conld  not  because  ot  the  washouts  reasonably 
have  been  required  to  move  the  loaded  car  of 
nelfflu  before  the  melons  rotted. 

The  Judgment  is  reversed. 

TAYLOB,  C.  J.,  and  SHACKLEFORD, 
-COGEREIiL,  WHITFIELD,  and  SHAAS,  JJ., 
■cimcnr. 

6n  Petition  for  Rehearing. 

PER  CtTRIAM.  In  a  petition  for  rehear- 
ing It  is  suggested  that  the  conrt  misconstru- 
ed the  contention  of  the  d^mdant  in  errw 
on  the  motion  to  strike  the  bill  of  exceptions. 
The  contention  Is: 


<La. 

"Tliat  a  trial  court  has  no  Jurisdiction  to  pass 
upon  a  motion  In  vaeation*  unless  during  the 
term  time  the  court  made  an  order  that  the  said 
cause  be  beard  in  vacation." 

The  statute  provides  that: 

"Motions  for  new  trials  in  civil  eases  shall  be 
made  within  four  days  after  the  rendition  of 
the  verdict  and  during  the  same  term,  but  the 
judge  upon  cause  shown  may  within  such  four 
days  and  during  the  same  term  by  order  extend 
the  time  for  the  making  and  presentation  of  such 
motions,  not  to  exceed  fifteen  days  from  the 
rendition  of  the  verdict.  In  •  •  •  cases  of 
extension  of  •  •  •  time  for  making  such 
motions,  a  copy  of  the  motion  to  be  prpsented 
to  the  judge  shall  he  served  on  the  opposite  par- 

S,  or  his  attorney,  with  three  days  notice  of 
e  time  and  place  that  tbe  aame  wHl  be  pre- 
sented and  heard.  It  shall  not  be  necessary  to 
incorporate  in  any  motion  for  a  new  trial  any 
matter  in  pais  previously  excepted  to,  for  the 
purpose  of  naving  the  same  reviewed  by  an  ap- 
pellate court"  Section  1.  c.  5403.  Acts  of 
1905 :  section  ISOSa,  Complied  Laws  of  1914. 

A  bill  of  exceptions  may  presait  for  review 
other  matters  than  a  motion  for  new  trial; 
and,  even  if  a  motlw  for  new  trial  Is  not 
duly  made  and  passed  upon,  and  sudi  pro- 
ceedings properly  Included  In  a  bill  of  excep- 
tions, a  motion  to  strike  the  bill  of  exceptions 
will  not  be  granted  If  other  matters  than  the 
motion  for  new  trial  are  prc^erly  presented 
In  the  blU  of  exceptions. 

The  statute  above  quoted  requires  an  order 
to  be  duly  made  for  extending  the  time  for 
making  a  motion  for  a  new  trial,  but  does 
not  require  an  order  to  be  made  daring  term 
time  that  a  motion  for  new  trial  when  duly 
made  may  be  heard  in  vacatloD.  Before  the 
enactment  of  section  2,  c.  54C@,  Acts  of  1905, 
set  out  in  the  main  (pinion,  it  was  held  un- 
der section  1343,  General  Statutes,  tliat  a  mo- 
tion for  new  trial  duly  made  In  term  time 
and  continued  to  a  day  in  vacation  may  be 
heard  in  vacation.  See  McGee  v.  Ancrum, 
33  Fla.  499, 15  South.  281 ;  section  1343,  Com- 
piled Laws  of  1914. 

The  act  of  1905  clearly  authorizes  the  trial 
court  to  pass  upon  a  motion  for  new  trial  in 
a  civil  action  in  vacation  when  socb  motion 
bad  been  duly  made,  but  not  disposed  of,  In 
term  time,  thot^h  no  order  was  made  that 
the  motion  may  be  heard  in  TaeatUm. 

Rehearing  denied. 


a3»La.) 

No.  21903. 

KELLY  et  aL  r.  MILLSAPS,  Seentary  of 
State. 

(Supreme  Conrt  of  Louldana.    Hay  8,  191&) 

(St/ttahut  h9  the  Court.) 

Appeal  and  Ebbob  4=>781(4)  —  Dismissal  — 
Gbounds— Want  of  Actual  Oontboverst. 
An  appeal  from  a  judgment  dismissing  an 
application  to  compel  the  secretary  of  state  to 
place  the  name  of  the  applicant  on  the  ofGdal 
ballot,  to  be  used  at  an  approaching  general 
election,  will  be  dismissed  where  tbe  appellaot 
makes  no  appearance  in  this  court  to  set  the  coit 
for  hearing  or  otherwise  and  tbe  attention  of  the 
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court  la  not  called  to  It  nntQ  after  the  election 
has  been  held. 

£Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  S122;  Dec.  Dig.  «^781(4).] 

Appeal  from  Twenty-Second  Judicial  Dis- 
trict Goart,  Pariah  ot  Bast  Baton  Rooge; 

H.  F.  Brunot,  Judge. 

ProceediDgs  by  J.  L.  Kelly  and  others 
against  William  F.  MiUsape,  Secretary  of 
State.  From  a  judgment  denying  tbe  de- 
mand of  petitKuers,  they  appeal  Dismissed. 

George  Wear,  Jr..  of  Jena,  for  appellants. 
B.  O.  Pleasant,  At^.  Gen.,  and  Harry  Oamr 
ble,  Asst.  Atty.  Gen.,  for  ^ppellee. 

On  Motion  to  Dismiss  Appeal. 

MONROB,  O.  J.  This  proceeding  was  In- 
stituted on  Blarch  6^  1916,  by  a  numbw  of 
electOTS  of  the  parldi  of  Caldwell,  who 
prayed  ttiat  the  secretary  of  state  be  ordered 
to  place  tbe  name  of  one  of  their  number,  to 
wit,  3.  L  on  the  offldal  ballot  to  be 

used  at  the  general  election  to  be  held  cm 
April  16th  as  Independent  candidate  for  the 
office  of  shNiff.  The  matter  was  beard  and 
the  demand  of  the  petttionv  denied  on 
March  18th.  An  anieal  was  applied  for  on 
bdialf  of  all  the  plaintiffs,  granted,  and 
made  returnable  on  March  29th,  and  was  re- 
turned to  this  court  on  March  Slst  On 
April  3d  app^lee  moved  fbat  it  be  dismissed, 
tfa  the  grounds  ttiat  the  bond  does  not  Identi- 
fy the  Judgment  appealed  from,  and  ttiat, 
being  prepared  on  b^ialf  of  "J.  L.  Kelly  and 
all  other  plaintiffs,"  it  Is  signed  (throng  his 
attorn^)  by  J.  L.  Kelly  alone.  On  April 
22d  by  supplemental  motion  the  fnrther 
ground  was  added  that  the  general  election, 
having  taken  place  on  April  18th  left  nothing 
for  decision  tmt  a  moot  question.  No  ai>- 
pea ranee  has  been  made  in  this  court  by  or 
on  b^ialf  of  petitioners,  or  eitber  of  them, 
whether  to  set  the  case  for  an  early  hear- 
ing or  for  any  other  purpose,  and,  It  being 
iobTlousIy  impossible  for  any  judgment  that 
may  now  be  rendered  to  overtake  the  general 
dectloa  which  was  hdd  a  week  ago. 

It  is  ordered  that  this  appeal  be  dismissed. 

039  La.)  — = 
No.  20850. 
PRIMKAUX  T.  COMSAUX 
(Supreme  Conrt  of  LonUana.    May  9,  1916.) 

(BfUtOut  »y  the  Court.) 

I.  DivoBcn  4Bs30  —  Sepabatioii  tboh  Bed 

AND  BOABD  — GaOirnDS  — FUBOC  DKF AMO- 
TION. 

Coofldential  statements  made  by  tbe  hus- 
band to  relatives  and  friends  of  himself  and 
wife  as  to  the  relations  existing  between  them, 
when  made  in  good  faith,  will  not  be  considered 
as  public  defamation. 

[Ed.  Note.— For  other  cases,   see  Divorce, 
Cent  IMg.  S  93;  Dec.  Dig.  ^30.] 
2.  DlVOBCE  4=927(2)  — Sbpabation  FttOU  BsD 
AND  BOABD— GBOTJNDS— SUFFICIBNCT. 

Reciprocal  wrongs  or  a  solitary  instance 
of  ill  treatment  during  a  kmg  cohabitation  will 


not  warrant  a  judgment  of  aeparat^on'  frcnt 

bed  and  t>oard. 

[Bd.  Note.— For  oth»  cases,  see  Divwoe, 
Cent  Dig.  S  63;  Dee.  Dig. 

Appeal  from  Eighteenth  Judicial  District 
Court,  Parish  of  Lafayette;  William  Camp- 
bell, Judge. 

Action  by  Evia  Prlmeauz  against  Jules 
Cornea ux.  From  a  judgment  tot.  defendant, 
plaintiff  appeals.  Affirmed. 

John  L.  Kennedy,  of  Lafayette,  for  ap- 
pellant Jerome  Mouton,  of  Lafayette,  for 
appellee. 

LAND,  7.  Plaintiff  sued  defendant  for  a 
s^aratlott  from  bed  and  board  on  tbe  grounds 
of  public  defamation,  abuse,  and  cruel  treat- 
ment Defendant  for  answw  dented  the 
charges.  Judgmmit  was  rendered  In  favor  of 
the  defendant  and  the  plaintiff  has  appealed, 
but  has  made  no  appearance  by  counsel  in 
this  court 

[1]  We  have  carefolly  considered  the  evi- 
dence In  the  case,  nte-  alleged  public  defa- 
mation by  the  husband  condsted  of  utteranc- 
es by  bim  to  the  wife's  brothw,  his  own  broth- 
er, and  to  a  ftlend  ct  ttie  family,  from  whom 
be  sought  advice  In  his  domertlc  troubles. 
As  we  read  the  evidence,  the  husband  made 
no  direct  diargeof  infid^lty  against  his  wife, 
but  strenuously  objected  to  the  attentiona 
paid  to  her  by  a  certain  man  residing  in  the 
vicinity,  whose  continuous  vldts  to  the  fam- 
ily home  had  caused  tbe  husband  to  fear  an 
oicroachment  on  his  marital  rights. 

In  a  similar  case  where  the  wife  was 
charged  with  defamation  this  court  said: 

"In  the  first  place,  wliatever  statements  were 
made  by  tbe  defendant  in  respect  to  the  re- 
lations which  she  asserted  existed  between  her 
and  her  husband  and  her  rival  were  not,  in  onr 
opinion,  «dther  wantonlj;  or  maliciously  made, 
nor  made  with  the  intention  of  injuring  her  hus- 
band. They  were  made  to  Glllen,  the  brother- 
in-law  of  the  plaintifF,  and  to  Mrs.  Smith  and 
her  son,  who  seemed  to  have  been  friends  of  both 
parties,  end  in  the  course  of  conversation  snch 
as  parties  holding  dose  rdatioos  with  each  oth- 
er are  apt  to  have  in  dlsensalng  mutnally  their 
family  affairs." 

See  Ashton  v.  Orocker,  48  La.  Ann.  1194,  20 
South.  738. 

The  court  held  that  sodi  confidential  com- 
munlcations  did  not  constitute  puWlc  defama- 
tion. 

[2]  As  to  the  alleged  aasanlt  and  battery 
the  evidence  shows  that  the  wife  strudc  the 
husband  with  a  pokw,  and  In  the  scuffle  he 

slapped  her  Ugbtly. 

A  solitary  Instance  of  ill  treatment  during 
a  long  cohaUtation  does  not  authorize  a  judg- 
ment fit  separation  from  bed  and  board. 
Fleytas  v.  Plgnegny,  9  La.  419. 

We  see  no  sufficient  reasons  for  reversing 
the  Judgment  on  the  law  or  the  facts  of  the 
case. 

Judgment  affirmed. 
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No.  21667, 
SocceBsion  ot  DKUBLE^B. 


{Supreme  Court  of  Louisiana.   Ajtril  24,  1910. 
Behearinr  Denied.  May  22. 1816.) 

(SvUahm  bv  the  Court.) 

1.  Wills  «Ba>668—l^XT8TS—FAiLUBB— Plead - 

INO. 

There  i»  no  law  or  joriijpTudenee  to  the  ef- 
fect that  a  donatiou,  whether  inter  Tiroe  or 
mortis  causa,  made  in  fraud  of  the  law  and  of 
the  rights  of  third  persons,  is  any  the  less  in- 
valid, or  any  the  leas  open  to  attadc,  when  made 
throofh  an  interposed  xwrson  than  when  made 
directly;  andj  when  a  petitioner  alleges  that  he 
is  the  sole  heir  of  a  deceased  testatrix,  and  that 
she  has  made  donations  of  her  property  which 
are  void  because  of  the  Incapacity  of  the  donee 
to  receive  thun,  and  has  disguised,  or  attempted 
to  disguise,  the  same,  by  apparently  valid  dona- 
tions, in  the  form  of  a  special  and  a  universal 
legacy,  to  a  person  selected  snd  agreed  upon  as 
the  intermediary  for  the  conveyance  of  the  prop- 
erty to  sQCh  incapable  donee,  the  petition  dis- 
closes a  cause  of  action  for  the  nullity  of  such 
prohibited  donations. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent- 
Dig.  S8  1644-1649;  Dec.  Dig.  ^=»688.] 

2.  Wills  'ft=>282— Validitt— Plbadino. 

An  allegation  that  a  testatrix  was  insane 
for  about  six  months  preceding  her  death,  and 
was  consequently  unable  to  revoke  the  diQ>oal- 
tions  of  her  will  In  favor  of  a  certain  legatee 
"for  acts  of  ingratitude,  cruel  treatment  and 
grievous  injury  on  her  pert  towards  the  testa- 
trix," does  not  amount  to  an  allegation  that 
such  acts  were  committed  by  the  legatee,  and 
discloses  no  cause  of  action, 

[Ed.  Note.— For  other  cases,  see  Wills.  Oent 
Dig.  {  640 ;  Dee.  Dig.  «s»282.] 

aNieU.  J.,  dissenting. 

i^>peal  from  Olvil  restrict  Gonit,  F&rldi  of 
Orleans;  EL  K.  Skinner,  Judge. 

In  the  matter  of  succession  of  Mary  A. 
DeuMer.  Salt  by  Henry  Deubler  against 
Anna  M.  Deubler  and  another.  From  a  judg- 
ment sustaining  exceptions  to  the  petition, 
plaintiff  appeals.  Affirmed  In  part,  and  re- 
versed In  part,  and  remanded. 

James  BarUey  Bosser,  Jr.,  and  H.  W.  Bob- 
inaon,  both  of  New  Orteana,  for  appellant 
Legler  &  Oleason  and  Woodvllle  ft  Wood- 
TlUe,  all  of  New  Orleans,  for  appellees. 

Statement  <tf  the  Oase. 

HONBOB,  O.  J.  Haxy  A.  DeuUer  died  In 
New  Orleans  on  Fehmaiy  14,  1914,  leaving 
an  olographic  will,  dated  June  29,  1903,  and 
containing  the  following,  anumg  ottier,  be- 
quests, to  wit: 

"I  give  and  bequeath  unto  my  niece,  Ulss 
Anna  M.  Deubler,  my  lot  of  ground,  together 
with  all  the  buildings  and  improvements  there- 
on,  in  the  square  comprised  within  Basin,  Cus- 
tomhouse, Bienville  snd  Franklin  streets,  and 
everything  it  may  then  contain  of  movables, 
useful  and  ornamental,  including  my  personal 
effects,  Jeweliy/  diamonds,  etc.;  the  premises 
are  known  as  225  Basin  street 

"I  give  and  bequeath  unto  my  brother,  Henry 
Deubler,  three  vacant  lots  of  ground,  of  four 
that  I  own,  in  square  comprised  within  Canal, 
Murat,  Olympia  and  Cleveland  sta— the  three 
nearest  to  Murat  st;  also,  the  sum  of  $1,500, 


cash.  *  *  *  I  give  and  beoueaOi  nnto  my 
said  niece,  Miss  Anna  M.  Deubler,  the  residue 
of  my  estate,  hereby  constituting  her  my  residu- 
ary legatee.   •   •  ♦ 

"I  hereby  nominate  Mr.  John  Thomas  Brady 
*  •  •  to  be  my  sole  testamentary  executor 
and  detainer  of  my  estate,  with  seisin,  and  with- 
out Ixmd  from  the  fumiabing  of  which  he  Is 
hereby  dtapensad.** 

Hie  ^1  was  proved  and  ordeced  to  be 
executed.  An  Inventory  was  ordered  and 
taken.  John  T.  Hearn,  known  as  John  T. 
Brady,  was  oonflrmed  as  executor,,  and  Anna 
Maria  Denbler  (who  had  becwie  Brady's 
wife)  was  smt  Into  possesiaon  as  nnlrersal 
legatee,  upon  her  pedtlm,  and  upon  her 
ahowta^  the  payment  of  the  special  legsdes 
(with  the  exception  of  ttune  to  Henry  Denb- 
ler and  his  minor  children,  for  wbldi,  upon 
his  refnaal  to  accept  the  same,  deposits  wen 
made  in  court)  and  with  the  consent  of  the 
creditors;  and,  on  March  IS,  1914  <tlie  day 
ttpdn  whlA  the  Judgment  sending  Into  pos- 
aesiricm  was  rendered),  Henry  Deubler  insti- 
tated  this  salt,  attacUng  the  dlspofldtUms  of 
the  will  In  fsTW  of  Anna  Deubler,  in  her 
capacity  of  nnlversal  legatee,  snbatantlallir 
as  follows: 

That  Brady  and  the  deceased  lived  In  open 
concubinage  and  were  so  living  when  the  will 
was  made,  in  1903,  and  up  to  the  death  of  the 
decedent:   "that  Anna  M.  Deubler  is  a  mere 
intermediary,  interposed  and  selected  by  said 
Mary  A.  DeuMer  for  the  express  purpose  of  il- 
legally and  fraudulently  transmittmg  her  prop- 
erty, through  said  Anna  M.  Deubler,  to  said  J. 
T.  Brady,  who  is  incapable  of  ret^eiving  the 
property  of  said  Mary  A.  DeUbler,  by  either 
donation  inter  vivos  or  mortis  causa,  except  to 
the  extent  of  one-tenth  of  the  whole  value  of 
the  movable  property  belonging  to  her  estate"; 
that  on  January  25,  1913,  the  decedent  ezeciite<I 
an  act  under  private  signature,  acknowledged 
before  a  notary  puUic,  purporting  to  tranuer 
to  said  Brady,  in  the  form  of  an  Mierous  dona- 
tion, for  the  purported  reimbursemmt  and  re- 
muneration, "for  services  of  the  alleged  valne 
of  $25,000,  her  residence  on  Blsplanade  street 
with  the  contents  thereof,  of  the  value  of  $50,- 
000 ;  that  said  Brady,  knowing  the  same  to  be 
void  because  of  his  incapacity,  suppressed  said 
act  during  the  life  of  the  decedent^  but  after 
her  death,  "in  pursuance  of  the  understanding 
and  agreement  existing  between  him,  said  Mary 
A.  Deubler,  and  said  Anna  M.  Deubler  (and 
a  few  hours  preceding  his  marriage  to  her,  on 
February  21,  1914),  by  which  he  •  •   •  was 
to  have  said  property  and  all  other  propertv 
owned  by  said  Mary  A.  Deubler  (save  tiie  small 
special  legacies),  indiued  the  said  Anna  M. 
Deubler  to  sign  an  act  ♦   •   ♦   wherein  she 
declares  that,  'as  the  universal  legatee  of  said 
Miss  Mary  A.  Deubler,  she,  said  Anna  H.  Deul>- 
ler,  hereby,  approves,  ratines  and  confirmB  the 
said  sale  in  its  entirety.'    Petitioner  specially, 
denies  that  there  was  any  valid  consideration 
for  said  pretended  sale  by  said  Msiy  A.  Deubler 
to  said  J.  T.  Brady,  and  [alleges]  that  the  at- 
tempted ratification  and  return  of  said  property 
to  said  incapable  person  by  said  interposed  per- 
son is  in  violation  of  a  prohibitory  law,  and 
null  and  void  in  its  entirety. 

"Petitioner  avers  •  •  *  that  said  Mary  A. 
Deubler  was  Insane  for  about  six  months  pre- 
ceding her  death,  •  •  •  and  consequently 
unable  to  revoke  the  dispositions  of  said  will  in 
favor  of  said  Anna  M.  Deubler,  for  acts  of  in- 
gratitude, cruel  treatment*  and  grievous  inju- 
ries on  her  part  towards  the  testatrix,  who  was. 
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tfa«  tMScfactren  of  tha  uld  Anna  M.  Deabler. 

"Pedtioner  avcn  that  the  interposition,  by 
said  Mary  A.  Daabler,  of  aald  Anna  M.  D«ul^ 
ler,  to  receive  and  transmit  her  said  estate  to 
■aid  J.  T.  Brady,  who  ia  incapable  in  law  of  re- 
ceiving it  constitutes  a  fraudulent  fidei  com- 
mlsBum  in  law,  and  an  imposition  on  {petitioner, 
who  is  entitled  to  uncover  and  annul  such  dis- 
podtkm  by  such  allmd  will,  and  that  such 
frandnlent  fldei  commlasa  are  absolutely  void, 
and  the  property  covered  by  them  returns  to 

C»titi<nier,  as  the  brother  and  nearest  heir  at 
w  of  said  Mary  A.  Deubler." 

It  is  alleged  that  Brady  was  incapable  of 
receiving  the  appcdntment  as  executor,  and 
tbat  petltlocer  desires  to  have  the  same  re- 
scinded and  to  be,  himself,  appointed  to  that 
position ;  that  said  Brady  and  Anna  M.  Deub- 
ler, now  his  wife,  concealed  and  omitted  fr<Kn 
the  Inveottory  certain  real  and  personal  prop- 
erty left  by  the  decedent,  and  thereby  lost 
whatever  rights  tliey  may  bare  had  as  testa- 
mentary belts.  The  prayer  is  that  Anna  M. 
Deabler,  now  the  wife  of  J.  T.  Brady,  and 
J.  T.  Brady,  to  anthiH^  her,  and  also  on 
his  own  accent,  be  cited,  and  that  there  be 
Judgment  annulling  the  Judgment  probating 
the  will  of  Mary  A.  Deubler  and  the  disposi- 
tions thereof  which  purport  to  constitute 
Anna  M.  Deubler  the  specdal  legatee  of  the 
house  on  Basin  street,  with  Its  cont^ts,  and 
residuary  legatee,  and  decreeing  her  to  be  an 
Intermediary,  Interposed  for  the  purpose  of 
receiving  and  transmitting  to  Brady  property 
which  he  la  Incapable  of  receiving,  further 
decreeing  the  said  dlsposltlona  "to  be  fraud- 
ulent fldel  commlssa,  designed  and  Intended 
to  circumvent  and  evade  a  pnAIbltory  law, 
and  decreeing  them  *  *  *  as  not  writ- 
ten; or,  In  the  alternative,  decreeing  the 
annulment  of  such  dispositions  *  •  *  for 
acts  of  ingratitude,  grievous  Injuries,  and 
cmel  treatment  by  her  [Anna  M.  Deubler] 
towards  the  said  Mary  A.  Deubler" ;  that  the 
ai^pointment  of  Brady  as  executor  be  annul- 
led, and  that  petltlMier  be  app(^ted;  and 
that  there  be  Judgment  annulling  the  act  of 
conveyance  from  Mary  A.  Deubler  to  Brady 
of  January  13.  I&IS,  and  the  act  of  ratifica- 
tion by  Anna  M.  Deubler  of  February  21, 
1914,  and  decreeing  the  property  described 
therein  to  belong  to  the  succession. 

Defendants  excepted  to  the  petition  t<x 
vagueness,  misjoinder  of  parties  and  of  caus- 
es of  action,  and  for  failure  to  disclose  a  le- 
gal cause  of  action.  The  exception  last  moi- 
tloned  was  sustained,  and  plaintiff  prose- 
cutes the  appeal 

Opinion. 

[2]  mia  allegatloiL  "that  said  Hary  A. 
Deubler  was  insane,  for  about  six  months 
preceding  her  death,  •  •  •  and  was  con- 
sequeotly  unable  to  rerofee  the  dlspositionB 
ot  said  will  in  favor  of  said  Anna  Bf.  Deub- 
le^t  for  acts  ci  ingratitode,  cruel  treatment, 
and  grieroas  injuries  on  her  part  towards 
the  t«Aatri3^*  does  not  amoant  to  an  allega- 
tion ttiat  the  acta  referred  to  were  commit- 
ted by  Anna  If.  Deubler. 

[1]  We  are  therefore  of  <qplnton  that,  In  lo 


far  as  It  may  be  considered  that  Qita  mlt  Is 
predicated  upon  acts  <tf  ingratitude,  etc.,  the 
exception  ftf  no  cause  ot  action  waa  prop^ly 
sustained. 

The  learned  oonnsd  for  tlie  defmdant  have 
directed  their  argument  mainly  to  the  sup- 
port ot  the  proposition  that  (qnotins  fran  the 
syllabus  ot  their  brief): 

"Where  an  aunt,  by  last  will  and  testament, 

valid  in  form  and  duly  probated,  leaves  to  her 
niece  a  special  legacy  and  constitutes  her  re- 
siduary legatee,  a  petition,  filed  by  the  &ther 
of  the  residuary  legatee,  claiming  that  the  wUI 
contaloa  a  fidel  commissom,  because  the  residn- 
ary  legatee  ia  Charged  to  deliver  the  prop- 
erty to  a  third  person,  incapable  ot  receiving, 
disdoses  no  cause  of  action,  because  the  direc- 
tion to  deliver,  whether  express  or  tacit,  con- 
stitutes a  simple  fidei  commissum.  The  will 
stands,  quoad  the  residuary  legatee.  It  is  only 
in  substitutions  that  the  will  is  null  as  to  the 
donee,  instituted  heir,  or  legatee." 

This  court  has  not  nnfrequently  construed 
article  1620  of  the  ClTil  Code  to  mean  that 
Bubstltntltms  and  fldel  commlssa  are  thereby 
aUke  prohibited  and  null,  "even  with  regard 
to  the  donee,  the  instituted  heir  or  the  lega- 
tee," and  that  the  property  covered  by  fld^ 
commlssa  returns  to  the  heirs  at  law.  Ba- 
dlllo  V.  Tlo,  6  La.  Ann.  184;  Tonmolr  t. 
Toumolr  et  al.,  12  La.  23 ;  Liantaud  r.  Bap- 
tlste,  8  Bob.  441;  Compton  v.  Prescott,  12 
Rob,  74.  Bat  tte  later,  with  some  of  the  ear- 
lier, Jarl^rudence  has  established  the  doc- 
trine, applicable  to  cases  in  which  the  fldel 
commlssum  is  attached  to  a  donation  other- 
wise valid,  that  although  the  fldel  commls- 
sum, bdng  In  violation  of  a  prohibitory  law, 
Is  null  that  nullity  does  not  carry  with  it  the 
nnlllty  of  the  donation,  "and  that  the  entire 
disposition  Is  null  in  cases  of  substitution 
only."  Beanllea  v.  Tornolr,  S  La.  Ann.  481; 
Succession  of  Yancey,  20  La.  Ann.  164 ;  Suc- 
cession of  Beauregard,  49  La.  Ann.  1176,  22 
South.  348;  Dnfonv  v.  Dercsheld,  110  La. 
344,  34  South.  469 ;  Succession  of  Bellly,  186 
La.  347,  67  South.  27 ;  Successbm  of  Perd- 
val,  187  La.  SOB,  68  South.  400. 

There  is  however,  no  Jurisprudence  to  the 
effect  that  a  donation  made  in  trand  of  ttie 
law  and  of  the  rl^faei  of  third  penone  is  any 
the  less  invalid,  or  any  the  less  open  to  at- 
tack,  when  made  throngb  an  Interposed  per- 
son than  whoa  made  directly;  and  Uie 
grounds  of  action  hen  relied  on  are  tbat  do- 
nations have  been  made  to  Brady  which  are 
sought  to  be  disguised,  or  partly  disguised,  by 
apparently  valid,  donatkms  to  Anna  U.  Deub- 
ler, but  whidi  are  v<dd  because,  reason  of 
the  relations  whidi  subsisted  between  Brady 
and  the  donor,  and  from  eonsidflMtionB  ot 
public  order  and  good  morals,  the  law  has 
dedaied  Brady  incapable  ot  recetvii^' ttaran. 

The  provisions  of  the  Civil  Code^  and  the 
Jnriss«ad«ice  apon  which  the  aetlmi  Is  baa- 
ed, may  be  stated,  in  substance,  as  follows: 

"Art  1481.  •  •  •  niose  who  have  lived 
together  in  open  concubinage  are  respectively 
incapable  of  making  to  each  other,  whether 
inter  vivos  or  mortis  causa,  any  donation  of 
immovables;  and  if  they  make  a  dmiation  of 
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^vables,  It  cannot  oceed  one-tenth  part  of 
the  vhole  valae  of  the  estate.  Those  who  after- 
wards martr  are  e»!epted  from  thfe  rule." 

"Art.  1491.  •  *  •  Every  dispoaltioE  In  fa^ 
Tor  of  a  person  Incapable  of  receiving,  shall  be 
null,  whether  it  be  disguised  under  the  form  of 
an  onerous  contract,  or  be  made  under  the  name 
of  pemonS  interposed.  Th9  father  and  mother, 
the  children  ana  descQodanta  and  the  hasbana 
or  wife  of  the  incapable  person,  shall  be  reputed 
persons  interposed. ' 

"Art.  1710.  •  •  •  The  same  causes  which, 
according  to  the  foregoing  provisions  of  the 
present  title,  authorize  an  action  for  the  revoca- 
tiou  of  a  donation  inter  vivos,  are  sufficient  to 
ground  an  action  for  the  revocation  of  testa- 
mentary dispositions  {and  then  follows  a  pro* 
Tlso  reuitinf  to  forced  hetrs]." 

In  Badillo  7.  Tlo,  6  La.  Ann.  ISS,  134,  It 
appeared  that,  by  an  api>arently  valid  will, 
the  testator  had  made  the  defendant  his  uni- 
versal l^atee,  but  the  will  was  attacked  on 
the  ground  that  the  purpose,  and  effect,  was, 
tlirougb  the  defendant,  as  an  interposed  pa- 
son,  to  convey  the  estate  to  persons  who, 
from  considerations  of  good  order  and  mor- 
als, were  declared  incapable  of  receiving  the 
same.  In  sustaining  the  attack,  the  court 
said  (among  otXiet  things : 

"The  (act  of  interposition  involving  m  Ques- 
tion of  fraud,  there  is  no  doubt  that  it  may  be 

E roved  by  simple  presumptions.  But  there  must 
e  several  presumptions  lesding  to  the  same  con- 
clnsioQ ;  and,  in  order  to  make  proof,  they  must 
all  be  graves,  precises,  concordantes  (citing 
a  O.  1842,  2g67.  now  1848,  2288).  •  •  • 
When  interposition  Is  made  probable,  if  the  par- 
ty alleging  it  shows  the  return  of  the  prumly 
to  the  incapable  pezMHt,  he  has  nothing  eue  to 
show. 

"When  the  retnm  has  been  made  Ip  the  form 
of  a  sole,  the  legatee  must  prove  the  reality  and 
good  faitii  of  the  transfer." 

In  Dnpree  Uzee,  6  La.  Ann.  280,  it  was 
held  (qaotlng  from  the  syllabus) : 

'*A  party  will  not  be  allowed  to  do  that  indi- 
rectly which  cannot  be  done  directly;  and  where 
a  person,  wishing  to  evade  the  prohibition  of  the 
law  against  donations  to  a  concubine,  has  the 
title  to  a  slave  purchased  by  him  made  out  as 
though  the  purchase  had  been  made  by  the  con- 
cubine,  her  title  is  no  better  than  if  It  had  been 
a  donation  in  form.  G.  C.  1468  [now  1431]. 
The  coDCealment  of  a  donation  to  a  person  in- 
capable of  receiving,  under  the  form  of  an  oner- 
ous contract  evidenced  by  a  notarial  act,  is  in 
law  a  fraud  upon  the  heir ;  and  to  establish  that 
fraud  he  may  contradict  the  notarial  act  by 
parol  proof  or  any  other  legal  evidence." 

In  Insarance  Go.  t.  Harbor  ProtectlMi  On., 
37  La.  Ann.  236,  It  was  snld: 

"An  acknowledgment  can  never  be  invoked  to 
maintain  a  condition  or  state  oiF  things  created 
in  violation  of  a  prohibitory  law." 

And  the  statement  Is  quoted  as  authority, 
with  other  cases  to  sustain  It,  In  Ackerman 
T.  Lamer,  116  La.  119.  40  South.  681. 

Onr  coD(dnBlon  Is  that,  with  respect  to  the 
matters  thus  considered,  the  petition  states 
a  cause  of  action,  and  that  the  Judgment  aiH 
pealed  from  must  therefore  be,  in  part,  re- 
versed. The  other  exceptions  were  not  ruled 
Dpon  by  the  trial  court 

It  la  tlier^n  ordwed  tliat  the  jodgmoit 


appealed  from  be  affirmed.  In  so  far  as  it 
maintains  the  exception  of  no  cause  of  action, 
as  addressed  to  the  allegatlona  concerning 
the  Ingratitude,  cruel  treatment,  and  griev- 
ous injuries  on  the  part  of  Anna  M.  Deubler 
towards  the  testatrix,  and  xeversed  in  so  far 
as  it  otherwise  maintains  that  exceptitm.  It 
la  forther  ordered  that  the  case  he  remanded 
to  the  trial  coart  to  be  there  proceeded  with 
according  to  lAw  and  to  the  views  herein- 
above expressed,  the  costs  of  the  appeal  to  be 
paid  by  the  appellees,  John  T.  Brady  and 
Anna  M.  Deubler,  now  the  wife  of  said  Bra- 
dy, and  the  costs  of  the  trial  court  to  await 
the  final  Judgment  to  be  rendered  in  the  case. 

O'NIELL,  J.  (dissenting).  A  testamentary 
disposition  in  favor  of  a  person  incapable  oic 
receiving  is  null,  evm  though  it  was  attempt- 
ed to  be  made  through  a  person  interposed. 
R.  G.  G.  1401.  Therefore,  if  there  was  an 
agreement  or  a  stipulation  between  tbe  testa- 
trix, Mary  A.  Deubler,  and  her  nieoe.  Anna 
Maria  Deubler,  that  tbe  latter  would  transfer 
to  a  person  incapable  of  receiving  from  the 
testatrix  the  property  bequeathed  to  Anna 
Maria  Deubler,  the  agreement  or  stipulation 
was  null,  and  could  not  be  enforced  by  tbe 
person  Incapable  of  receiving  from  Mary  A. 
Deubler.  A  verbal  request  or  stipulation  that 
the  legatee  convey  the  legacy  to  a  certain 
person  Incapable  of  receiving  it  from  the  tes- 
tatrix could  not  have  any  more  effect  tlian 
If  such  a  request  or  stlpulatlwi  had  been 
written  In  the  wUL  And  If  such  a  request  or 
stipulation  had  been  written  in  the  testament 
which  otherwise  conv^ed  the  legacy  in  full 
ownership  to  Anna  Maria  Deubler,  it  would 
be  a  fldel  commlssum,  and  would  be  reputed 
not  written ;  but  it  would  not  InTolldata  the 
disposition  conveying  the  property  to  Anna 
Maria  Deubler.  Jhis  doctrine  is  settled  by 
a  long  line  of  Jurisprudence  reviewed  in  tbe 
two  recent  dedsloos  <dted  in  the  majority 
opinion  In  this  case. 

The  expression  In  the  syllabns  ct  the  deci- 
sion in  Badillo  ^  oL  V.  Tlo.  6  La.  Ann.  129. 
that  fldel  commlssa  are  absi^utely  null,  and 
that  the  property  covered  by  them  returns  to 
the  heirs  at  law,  does  not  appear  to  have 
been  met  by  the  defense  with  the  doctrine  an- 
nounced in  later  decisions.  The  principle  on 
which  that  case  was  decided  was  that  those 
who  lend  their  names  to  carry  out  fldel  com- 
mlssa are  spoliators,  and  must  restore  tbe 
property  intrusted  to  them  In  fraudom  l^s 
to  the  heirs  at  law.  In  so  far  as  that  deci- 
sion conflicts  with  later  Jurisprudence,  it  has 
been.  In  effect,  and  ought  to  be  expressly, 
overruled. 

I  respectfully  dissent  from  the  opinion  and 
decree  rendered  in  this  case  because  I  cannot 
see  how  a  Judgment  in  fiiTor  of  the  idatnttff, 
on  the  allegations  of  his  petition,  could  be 
reconciled  with  our  recent  Jnrl«pnideDce  on 
the  subject  of  fldel  commiiwa. 
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No.  2M0& 

SWIFT  &  00.,  Limited,  t.  BONVILLAIN  et  ai 

(Soprems  Court  ot  Loaisiana.   April  24,  1916. 
Rdwaring  Denied  Ma?  22,  1016.) 

(ByOaiua  by  tJte  Court.) 

1.  Fraudulbnt  Convetawces  «s»188— Pbop- 
ERTT  SuBJicT— Effect  op  Pledge. 

Save  in  eases  especially  provided  by  law, 
a  contract  pnrporting  to  pledge  movablea  is  inef- 
fective nnless  the  property  is  actually  delivered 
to  thfl  pledgee,  and  leaves  snch  property  subject 
to  seizure  for  the  dd>tB  of  the  pledgor,  whose 
creditors  may,  In  cases  otherwise  authorized, 
proceed  by  attachment,  and  witboat  resorting  to 
the  revocatory  action. 

[Bd.  Note.— For  other  cases,  see  PVaudulent 
Conveyances,  Cent.  Dig.  S$  438,  443,  448-452; 
Dec.  Dig.  «=>138.] 

2.  AOBIOULTDBE  ^5>12— Pl^DOKS— LZBN— Va- 
UDITT— Hue  0»  TASINa  EFFECT— STATUTES. 

Section  1  of  Act  No.  66  of  1874  authorizes  8 
planter  to  pledge  his  growing  crop  as  security 
for  the  debt  contracted  by  him  for  advances  of 
money  and  anpplies  required  for  ita  production, 
•nd  such  contract,  daly  recorded,  vests  in  the 
factor  wh6  makes  the  tdvaneea  constructive 
(equivalent  to  actuap  possession  of  the  crop; 
and  sections  2  and  3  of  that  act  declare  that 
the  pledge  shall  be  perfect  In  certain  cases  where 
atrlenltmral  products  an  oonsigned,  by  ship  or 
rail,  etc,  from  tbe  time  the  bill  ot  lading  is 
mailed  or  delivered  to  the  carrier  for  transmls- 
lioD  to  the  consignee. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent  Dig.  SS  40,  41 ;  Dec.  Dig.  «=»12.1 

8.  AOBIODLTtntB  «S»11— PUDOBB— LniN— VA- 

UDiTT— Growing  Cmovs. 

Under  sectioa  1  of  Act  No.  66  of  1874  a 
growing  crop  may  be  pledged  for  and  to  the  ex- 
tent of  the  debt  contracted  by  the  planter  for 
the  money  and  sappliea  advanced  for  its  pro- 
duction, but  no  fvum;  and,  under  such  con- 
tract, the  factor  acquires  no  rtgdit  to  appropriate 
the  proceeds  of  the  crop,  or  any  part  of  it,  to  the 

fmyment  of  any  debt  other  than  that  for  which 
t  is  thereby  pledged,  nor  can  the  law  authoriztng 
such  special  contract  of  pledge  be  disregarded 
or  circumvented,  to  the  prejudice  of  the  odier 
creditors  ot  the  planter,  by  stipulations  nnder 
cover  of  such  contract  requiring  the  planter  to 
ship  his  entire  crop  to  the  factor,  authoriidng 
tbe  £actM>  to  appropriate  or  "impute"  the  pro- 
ceeds to  the  payment  ot  any  debt  that  may  be 
due  or  may  become  due  Mm,  and  declaring  that 
inch  appropriation  or  "imputaticm"  shall  not  im- 
pair his  rights  of  pledge,  thereby  putting  him 
in  a  iKwition  to  appropriate  the  surplus  of  sucb 
proceeds  over  and  above  those  to  which  his 
pledge  extends  to  the  payment  of  all  debts  due 
him,  to  the  exclusion  of  debts  of  eqnal  standing 
doe  to  other  creditors  of  the  planter;  for  it  la  a 
fundamental  princi^e  ot  our  law  that  the  prop- 
erty of  the  debtor  is  the  common  pledge  of  his 
creditors,  from  which  It  foUows  that  the  surplus 
of  a  irianter's  crop  (over  and  above  the  interest  or 
proportion  which  may  be  said  to  be  alienated  by 
the  special  pledge  for  advances  of  money  and 
aupphes),  being  still  his  property,  remains  as 

frart  of  such  common  pledge,  in  which  one  cred- 
tor  has  the  same  interest  as  another,  and  which 
cannot  lawfully  be  appropriated  to  the  payment 
of  one  of  them  when  the  debtor  is  unable  to 
make  like  provision  for  the  others. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent  Dig.  H  15-30;  Dec.  Dig.  «=»11.} 

4.  Fraudttlent    Oonvbtawoeb     <e=>121  — 

l^ANSAOTtOnS  iNVAtlD— PbEPEBBNOT. 

When  a  planter  has  shipped,  or  is  about  to 
ship,  to  his  factor,  a  greater  proportion  of  his 


crop  than  la,  or  will  be,  required  to  pay  the  debt 
(secured  by  pledge)  for  money  and  supplies  ad- 
vanced for  its  production,  under  a  contract 
which  anthorizes  the  factor  to  appropriate  or 
"impute"  tibe  proceeds  to  the  payment  of  other 
debts  due  or  that  may  become  due  him,  and 
the  planter  is  unable  to  make  like  provision  for 
the  debts  due  to  his  other  creditora,  he  must  bo 
held  to  be  disposing  or  about  to  dispose  of  his 
property,  with  intent  to  give  an  unfair  prefer- 
ence to  one  of  bis  creditors;  and  another  cred- 
itor complaining  thereof  may  proceed  by  the  at- 
tachment of  the  surplus  of  the  crop  (to  be  found 
In  BO  much  of  bis  crop  as  remains  In  the  plant- 
er's possession)  over  and  above  that  required 
to  satisfy  the  pledge  of  the  factor. 

[Ed,  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  §1  385-391 :  Dec  Dig. 
«^121.] 

9.  Attachmbkt  4=>114  —  AFFiPAvrra  —  Sur- 

nciKNCT. 

Paragraph  4  of  article  240  of  tbe  Code  of 
Practice  furnishes  two  Cfwes  disjunctively  and 
distinct  from  each  other  in  which  the  property 
of  the  debtor  may  be  attached;  the  one  where 
the  debtor  "has  mortgaged,  assigned  or  disposed 
of,  •  *  •  his  property,  rights  or  credits,  or 
some  part  tliereot  mttt  intent  to  defraud  his 
creditors";  tiie  other  where  the  debtor  has  so 
acted  "with  Intent  *  *  *  to  give  an  mitalr 
preference  to  some  ot  them  [meanuig  some  of  hla 
creditors}";  and,  as  it  is  unnecessary,  if  not  Im- 

§ roper,  when  the  affidavit  charges  the  intent  to 
efraud,  to  add  the  Intent  to  give  an  unfair  pref- 
erence, so  It  is  unnecessaiTi  it  not  improper, 
when  the  aflidavit  charges  the  intent  to  give  an 
unfair  preference,  to  add  the  intent  to  defraud, 
and  in  neither  case  Is  it  necessary  to  charge  the 
insolvency  of  the  debtor. 

[Ed.  Note.— For  other  cases,  see  Attachment. 
Cent  Dig.  SS  312-^4;  Dee.  Dig.  «s»114.] 

6.  ATTAOBianT  «=>24&— I^RocEKStiras— Bn- 

DXnCE. 

It  is  only  where  the  evidence  adduced  by  the 
defendant  in  attachment  is  sufficient  to  rebut  the 
prima  facie  case  made  out  by  the  affidavit  of  the 
plaintiiF  that  plaintiff  Is  required  to  support  the 
affidavit  by  evidence. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.     861-876;  DecTDig.  «s>249.] 

(AiMtonal  Bifllahut  »v  KiUorUI  8t9f.) 

7.  WoBoa  AND  Phrases— "Ob." 

"Or"  is  defined  as  a  co-ordinating  particle 
making  an  aKemative,  indicating  a  choice  of  one 
of  different  things,  but  not  of  alU 

[Ed.  Note.— For  other  definitions,  see  Words 
and  PhraacB,  First  and  Second  Series,  Or.] 

O'Niell,  J.,  dissenting. 

Appeal  from  Twenty-Third  Judicial  Dis- 
trict Court,  Parish  ot  St  Mary;  Thomas  M. 
Hilling,  Judge. 

Action  by  Swift  ik  Co.,  limited,  against  A. 
A.  BonTillaln,  wherein  Leon  Cabn  &  Co. 
claimed  a  privilege.  From  a  Judgment  dis- 
solving an  attachment,  plaintiff  appeals.  Be- 
versed,  and  attachment  maintained. 

li.  A.  Morpby,  of  New  Orleans,  and  CSiarlea 
T.  Boatner,  of  I^anklln,  for  ai^ellant.  Box<> 
all,  Bimel,  Blodi  &  Bwali,  of  Franklin,  for 
appellees. 

Statement  x>f  the  Case. 

BCONBOB,  C.  J.  Plaintiff  brought  this  salt 
on  a  promissory  note  for  $3,056.11,  of  which 
defendant  was  tbe  maker,  and  wblch,  when 
sued  on,  was  past  due  by  nearly  a  year.  De> 
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fendant  filed  an  exception  of  ptematnrity  of 
action,  alleging  that  an  extemlon  of  time 
had  been  granted,  bat  on  the  trial  offered  no 
evidence  to  support  his  allegation,  and  the 
exception  was  overrnled.  Thereupon,  on  the 
same  day,  plaintiff  filed  a  snpplemental  peti- 
tion making  the  following  allegations,  upon 
the  basis  of  which  It  obtained  a  writ  of  a^ 
tachment,  to  wit  (quoting  only  those  which 
are  material  to  the  Issues  here  involved) : 

"That  defendant  is  manufactarlng  sogar  and 
molaaseH,  •  •  •  and  that,  as  so,  and  when, 
manufactured,  *  •  •  shipH,  and  Is  regnlarl; 
shipping,  the  sugar  and  molasses  to  *  *  * 
Leon  Cahn  &  Co.,  of  New  Orleans,  Laj  •  •  * 
that  the  said  firm  of  Leon  Cahn  ft  Co.  Is  also 
a  creditor  of  the  said  A.  A.  BonviUain  ia  a  sum 
the  exact  amount  of  whidi  petitioner  does  not 
know;  that  the  said  shipments  of  su^r  and 
molasscB  are  being  made  *  *  *  to  give,  and 
*  *  *  do,  in  fact,  give,  to  the  said  Leon  Cahn 
ft  Co.,  an  unfair  preference  over  other  creditors 
of  defendant,  includii^  petitioner.  Petitioner 
'shows  that  its  remedy  herein  is  by  attachment, 
and  *  •  •  that,  unless  such  attachment  is- 
sues, *  *  •  the  said  A.  A.  Bonvillain  will 
continue  to  ship  the  aforesaid  sugar  and  molas- 
ses to  the  said  Leon  Cahn  &  Co.,  so  as  to  prefer 
the  said  Leon  Cahn  ft  Co.,  and  in  fact  prefer  the 
said  Leon  Cahn  ft  Co..  over  defendant's  other 
creditors,  including  petitioner,  and  petitioner 
fears  and  believes  and  avera  that  by  such  Bhip> 
ments  it  will  be  left  without  means  oi  recovering 
from  said  A.  A.  Bonvillain  the  aforesaid  indebt- 
edness, due  by  him  to  petitioner." 

The  writ  of  attachment  was  Issued  as  pray- 
ed for,  and  the  sheriff  seized  a  quantity  of 
sugar,  part  of  it  In  defendant's  sugar  house 
and  part  loaded  on  cars  for  shipment;  and 
thereafter  Leon  Cahn  &  Co.  (upon  .whom 
plaintiff  bad  prayed  that  Its  petitions  be 
served)  appeared  In  the  case  by  motions,  and 
alleged  that  they  had  a  privilege  and  right 
of  pledge  on  the  sugar  under  recorded  acts 
of  pawn  and  pledge,  and,  moreover,  were 
subrogated  to  the  actions  and  privileges  of 
the  vendors  of  cane,  and  that,  under  their 
ctmtract  with  Bonvillain,  they  had  the  right 
to  have  all  sugar  manufactured  by  him  ship- 
ped to  them,  and  they  reserved  their  r^ht  to 
intervene,  and  In  the  meantime  desired  that 
the  sugar  should  be  released  to  them  on 
forthcoming  bonds,  and  It  was  so  released. 

Defendant  then  moved  to  dissolve  the  at- 
tadiment  on  the  following  grounds: 

That  plaintifF  has  obtained  a  writ  of  attach- 
ment on  the  allegation  "that  mover  is  shipping 
liis  sugar  to  Leon  Cahn  ft  Co.,  *  *  *  a 
creditor  of  A.  A.  Bonvillain,  and  is  thereby  giv- 
ing suid  Leon  Cahn  &  Co.,  an  unfair  prefer- 
ence  over  other  creditors  of  mover,  including 
plaintiff  herein,  and  that  the  allegation  is  false; 
that  the  writ  should  be  dissolved,  for  the  follow- 
ing reasons,  to  wit :  That  mover  Is  shippioK  his 
soger  to  I<eon  Cahn  ft  Co.,  under  agreements 
which  are  duly  recorded  in  the  records  for  the 
parish  of  St.  Mary,  *  •  *  and  which  Is 
therefore  notice  to  plaintiff  herein ;  that,  nnder 
said  agreements,  mover  is  compelled  legally  to 
'  ship  his  sugar  to  Leon  Cahn  &  Co.,  and  that  he 
could  I>e  compelled  by  injunction  by  Leon  Cahn 
ft  Ca  to  ship  said  sugar  to  it;  that  said  agree- 
ments are  dated  December  13,  1812;  •  *  ♦ 
that,  in  addition  thereto,  the  said  sugar  is  pawn- 
ed and  pledged  to  Leon  Cahn  &  Co.  nnder  an 
agreement  daly  recorded ;  that  the  sugar  in  tiie 
S.  P.  car,  when  sdsed,  had  already  been  consign- 
ed to  Leon  Cahn  ft  Oo.;  thal^  in  additicai  thaw- 


to,  the  said  Leon  Caho  ft  Go.,  has  paid  for  all 
cane  purchased  by  A.  A.  Bonvillain  from  outside 
parties,  and  has  been  subrogated  to  the  actlona 
and  privileges  of  the  vendors  of  the  cane,  both 
bv  conventional  and  lege!  subrogatloD ;  that 
plaintiff  berdn  had  actual  notice  of  the  agree- 
ment between  A.  A.  Bonvillain  •  •  *  and 
Leon  Cahn  &  Co.  and  of  the  fact  that  Leon 
Cahn  &  Co.  iiad  a  privilege,  pawn,  and  pledge 
on  said  sugar,  and  was  entitled,  under  its  con- 
tract, 'to  have  said  sugar  shipjKd  to  it.  and  that 
tfaenfore  the  affidavit  upon  which  the  writ  of 
attachment  herein  issued  was  made  tn  bad  &ith; 
that  for  the  past  two  months  mover  herein  has 
been  n^otiating  with  all  of  his  creditors,  includ- 
ing Swift  ft  Co.,  with  a  view  of  paying  a  cer- 
tain percentage  on  his  claims  and  to  have  the 
balance  extended  for  one  and  two  years,  and 
that  this  was  conditioned  upon  all  of  his  credi- 
tors accepting  the  proposition;  that  this  settle- 
ment contemuated  the  shipment  of  all  sugar  to 
Leon  Cahn  ft  Co.;  that  under  the  agreement 
such  shipment  was  necessary,  and  that  the  pro- 
posed cash  paymMt  would  onLr  be  made  after 
sugar  was  snipped  and  Leon  Cahn  ft  Oo.  set- 
tled with ;  that  the  plaintiff  herdn  was  cogni- 
zant of  ail  this,  and  knew,  when  it  made  this 
affidavit,  that  no  effort  was  being  made  to  dis- 
pose of  the  sugar  out  of  due  oonrse,  or  for  the 
purpose  of  dtfnindlng  any  me,  bnt  to  eaxxj  ont 
a  proposition  which  ft  bad  accepted.'' 

Some  days  later  defendant  filed  an  excep- 
tion to  the  effect  that  the  supplemental  pe- 
tition disclosed  no  right  or  cause  of  action 
for  the  issuance  of  an  attachment,  which  ex- 
ception was  overruled,  but  which,  by  answer 
to  the  appeal,  defendant  now  ni^es. 

On  the  trial  of  the  motion  to  dissolve  tbere 
were  filed  in  evidence  several  contracts  be- 
tween defendant  and  Cahn  ft  Co.,  and  con- 
siderable oral  testimony  was  admitted,  and 
other  such  testimony  excluded.  The  con- 
tracts are  as  follows : 

January  11,  1911,  defendant  gave  hla  notes 
for  ^(X>,000,  and  Cahn  ft  Ca  agreed  to  ad- 
vance that  amount,  Including  balance  then 
due,  for  the  making  and  mannfiictnrlng  of 
the  crop  of  1911-12,  the  growing  crop  being 
pledged  to  them  and  defendant  agreeing  to 
ship  the  products  to  them  .when  ready  for 
market. 

January  10,  1912,  defendant  gave  his  notes 
for  $60,000,  secured  by  mortgage  and  confes- 
sion of  Judgment,  in  reimbursement  of  mon- 
eys loaned  and  advanced,  with  the  agreement 
that  no  portion  of  the  (proceeds  of)  crops  and 
produce  shipped  by  the  mortgagor  should  be 
Imputed  to  the  payment  of  said  notes. 

March  27,  1912,  Cahn  ft  Co.  agreed  to  ad- 
vance $50,000  for  the  making  and  manufac- 
turing of  the  crop  of  1912-13,  and  defendant 
gave  his  two  notes  of  $25,000  each,  secured 
by  mortgage  Importing  confession  ot  Judg- 
ment, and  by  pledge  and  pawn  ot  said  crop, 
as  authorized  by  Act  66  of  1874,  and  it  was 
farther  agreed  (quoting  the  language  of  the 
contract): 

"Ttiat  said  Leon  Cahn  &  Oo.  shall  have  the  ez- 
cl  ogive  right  to  apply  tAe  net  proceeds  of  aUes 
of  all  products  shipped  and  all  payment  of  mon- 
ey made  to  them  by  said  party  of  the  first  part 
to  the  payment  of  any  indebtedness  whi<^  may 
now  be  due  or  wbidi  may  herwfter  t>ecome  due 
to  them  by  said  party,  *  •  •  whether  on 
open  account  or  otherwise,  acc<»dlng  to  biSA 
Letm  Oahn  ft  Ga.'a  view  of  the  exlKenay  of  tlie 
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caae;  that  auch  application  may  be  made  at 
such  time  and  in  auch  manner  as  said  Leon 
Cahn  &  Co.  mar  elect;  tliat  no  application  of 
audi  proceed!  of  sal«  or  of  money  to  tlie  pay- 
ment of  any  del>t  dne  <m  open  acconnt  or  other- 
wise which  may  at  any  tlmti  be  due  to  said  Leon 
Oahn  *  Go.  by  aaid  part^  of  the  first  part  aball 
Impair,  lessen,  or  prejudice  the  indebtedoesa  ae- 
cured  by  these  presents:  and  that  said  Leon 
Cahn  ft  Co.  shall  have  the  undisputed  right  to 
impute  payment,  aa  tber  determine,  to  whatever 
debts  may  be  due  them  oy  said  party  of  tha  first 
part,"  etc. 

December  12,  1912,  BoQTlllaln  declared 
that  he  needed  $10,000  more  "to  complete  tbe 
oi)eratlon  of  harvesting  and  manofactvrlDg 
his  cane  into  sugar  and  syrups,  as  well  as  the 
cane  pnrcbased  from  tenants  and  others  and 
manufactured  at  his  said  factory,"  and  Cahn 
&  Co.  agreed  to  advance  that  amount,  in  or- 
der to  secure  wlil<^  BonvUlaln,  In  addition 
to  the  privilege  accorded  by  law  to  Cahn  & 
Co.  as  advancers  of  supplies,  specially 
pledged  and  pawned  In  their  favor  aU  sugars 
manufactured  "at  the  factory  of  said  A,  A. 
BonvUlaln  on  his  home  place  plantation 
*  •  •  In  Oypremort,  ♦  •  •  and  es- 
pecially all  the  third  sugars,  masse-culte  and 
molasses  manufactured  from  said  crop,"  said 
Cahn  ft  Co.  being  authorized  to  "sell  said 
products  in  due  course  and  credit  the  pro- 
ceeds *  *  *  to  the  payment  of  the  sums 
advanced  under  the  agrement  after  having 
deducted  the  usual  commission  and  broker- 
age." 

December  80,  1912,  Cahn  ft  Co.  agreed  to 
make  advances  to  the  extent  of  $75,000  for 
the  making  and  manufacturing  of  the  crop 
of  1913,  for  which  amount  they  received  the 
note  of  A.  A.  BonvUlaln  and  certain  of  his 
major  children,  secured  by  mortgage  on  the 
real  estate  and  pledge  of  the  crop ;  It  being 
further  agreed  (as  in  the  contract  .of  March 
27,  1912)  that  Cahn  ft  Co.  should  have  the 
rl^t  to  Impute  all  moneys  and  proceeds  re- 
ceived by  them  to  the  payment  of  any  debt 
due  to  them,  whether  on  open  accoimt  or  oth- 
erwise, as  they  might  elect. 

October  13,  1913,  the  firm  of  Leon  Cahn  & 
Co.,  composed  of  Leon  Cahn  and  Leon  Pfelf- 
fer,  agreed  to  make  advances  to  A.  A.  Bon- 
vUlaln to  the  extent  of  $75,000  for  the  har- 
vesting and  manufacturing  of  the  crop  of 
1913,  for  which  amount  BonvUlaln  gave  his 
note,  secured  by  the  privilege  for  advances 
accorded  by  law,  and  by  the  pledge  and 
pawn;  It  being  further  agreed,  aa  In  the 
previous  contracts,  that  imputations  of  pay- 
ment should  be  left  entirely  to  the  election 
and  discretion  of  Cahn  ft  Co. 

Concerning  his  Indebtedness  to,  and  the 
state  of  bis  account  with,  Cahn  &  Co.,  Hr. 
BonvUlaln  gave  the  following,  with  other, 
tMtlmony: 

"Q,  Do  you  recall.  In  round  flgnres,  the 
amount  of  your  Indebtednesa  to  Leon  Cahn  & 
Co.  prior  to  the  execation  of  the  contract  of 
December  12,  1012?  •  »  •  A.  No,  air;  I 
don't.  •  *  *  Yes;  I  recollect  that  I  was  in- 
debted to  them  to  a  certain  extent  Q.  But  yoa 
don't  recall,  even  in  rotmd  numbers  the 
amount?  A.  Mo,  sir.  Q.  Do  yoa  recall  for  bow 


long  a  time,  prior  to  December  12,  1913,  yon 
had  been  indebted  unto  Leon  Cahn  ft  Co.?  A. 
I  got  somewhat  indebted  to  him  in  the  crop  of 
by  losing  the  best  part  of  Ihe  crop. 

•  •  •  Q.  If  1  uDdo-stand  yoa  correctly,  yon 
first  began  to  be  more  heavily  involved  with 
Leon  Cahn  &  Go.  about  the  Ist  of  January, 
1911?     A.  Mo,   sir.     6.  1912?     A.  Yes,  sir. 

*  *  *  Q.  I  understood  you  to  say  the  crop  of 
1912  was  a  losing  crop?  A.  Yes;  It  was  shwt. 
Q.  That  is  you  lost  money  in  1912?  A.  Yes,  sir. 
Q.  But  you  don't  recall  how  much?  (Objec- 
tion and  ruling.)  A.  No,  sir.  •  •  *  Q.  In 
other  words,  yon  lost  money  on  the  crop  ruDnlng 
from  January  1,  1911,  to  January  1,  1912,  and 
also  lost  money  on  the  crop  running  from  Jano-' 
ary  1,  1012,  to  January  1.  1913?  A.  I  didn't 
state  that  nr;  I  don't  think  we  wiU  lose  any 
money  this  year.  [He  was  testifying'  on  Decem- 
ber 15,  1918.1  Yes,  sir ;  we  lost  money  in  1911 
and  1912.  Q.  You  don't  recall,  though,  what 
the  loss  waa  in  either  of  those  years?  A.  No, 
sir.  Q.  Cahn  &  Co.  were  your  factors  during 
those  years?  A.  Yes,  sir.  •  *  •  Q.  You 
stated,  Mr.  BonvUlaln,  that  yoa  did  not  binow 
in  what  sum  you  were  indebted  to  Leon  Cahn 
ft  Co. ;  therefore  I  presume  yon  are  not  in  a 
position  to  state  whether  or  not  the  shipments 
that  have  been  made  to  Leon  Cahn  &  Co.  from 
your  place  during  the  year  1913  have  either 
extinguished  any  privUege  indebtedness  *  *  • 
or  whetlier  they  have  extinguished  the  total  in- 
debtedness? (Objection  and  ruling.  Question 
read  by  stenographer.)  A.  They  have  not  ex- 
tinguished the  total  prlvUege  indebtedness.  Q. 
In  your  answer  as  to  the  privilege  indebtedness 
what  do  you  mean  when  you  say  that  they  have 
not  extingaigbed  the  privilege  indebtedness?  A. 
I  mean  to  say  the  privilege  indebtedness  is  usu- 
ally drawn  up  for  an  amount  that  Mr.  Cahn 
would  be  called  on  to  pay  for  my  account,  and 
that  I  Ikave  not  repaid  him  the  full  amount  of 
tliet  indebtedness.  Q.  In  other  words,  your  an- 
swer means  that  you  state  that  ^ou  have  not  ex- 
tinguished your  total  account  with  Leon  Cahn  & 
Co.?  A.  xes,  sir;  exactly.  Q.  And  by  privi- 
lege indebtedness  ^ou  mean  total  indetttedness? 
A.  Yes,  sir.  Q.  I  don't,  Mr.  BonvUlaln,  desire 
to  seem  to  ask  you  any  unfair  or  euggestive 
questions,  but  I  do  ask  how  you  find  that  you 
are  able  to  state  that  your  total  account  with 
Leon  Cahn  ft  Co.  has  not  been  extinguished, 
when  you  have  prevlouBly  stated  that  you  didn't 
know  and  couldn't  teU  now  the  account  stood? 
A.  I  mean,  in  a  general  way,  I  couldn't  tell  how 
it  stands,  now,  but  I  know  I  have  not  finished 
paying  Mr.  Cahn.  Q.  You  mean,  when  you  say 
you  haven't  finished  paying  him,  that  you  still 
owe  him  on  the  account  that  you  have  t>een 
owing  Leon  Cahn  during  these  years  he  has 
represented  you,  and  which  indebtedness  begins 
with  your  Indebtedness  in  1911?  A.  No,  sir; 
I  am  not  talking  about  that ;  I  am  talking  about 
the  1913  indebtedness.  Q.  Yon  mean  to  say 
that  you  have  not  yet  shipped,  or  that  your  crop 
of  1911  [1913)  wUl  not  more  than  defray  aU 
advances,  or  euI  sums  lent  you  by  Le<m  Cahn 
during  the  year  1913?  A.  I  didn't  state  that. 
We  are  not  finished  grinding  yet  We  are  still 
making  sugar;  and  you  must  understand  that 
we  bought  a  whole  lot  of  cane,  and  Leon  Cahn 
ft  Co.  fumlBhed  the  money  and  paid  for  this 
cane,  and  that  took  considerable  money.  (Ob- 
jection by  defendant's  counsel.  No  ruling.)  Q. 
Is  there  any  one,  Mr.  Bonvillain,  in  your  em- 
ploy or  on  your  place  who  would  be  able  to  teU 
us  exacts  how  your  account  stands  with  Leon 
Cahn  ft  Co.?  A.  Ko,  rir;  I  don't  believe^** 

Plaintiff  obtained  an  order  for  n  aut^na 
duces  tecum  directing  defendant  to  produce  ' 
certain  books  of  account,  papers,  etc.,  showing 
the  total  Indebtedness  due  to  Leon  Cabn  &  Go. 
for  advances  In  1913,  the  quantity  of  sugar 
shipped  to  that  firm;  the  amount  realized 
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ttier^roin,  and  Che  iMtlance,  If  an^i  then  due ; 
the  nmaber  of  tona  of  cane  ground  at  the 
home  place  fiictory;  the  number  prodnced.on 
the  defendant's  idantatkms;  the  number 
boiq^t  elsewhere;  the  dates  of  purchased 
and  shipments,  and  the  rec^pts  of  Bel- 
ters for  the  price;  the  dally  ttmnage  ground, 
and  the  dally  yield  of  sugar.  It  was  all^^ 
Id  the  ^plication  for  the  writ  that  plaintiff 
would  be  able  to  show  by  the  hooks,  pa- 
pers, etc,  thus  called  for  that  the  shipments 
to  Oahn  &  Ca  had  been  more  than  sufficient 
to  reimburse  the  adTances  made  tor  harrest- 
Ing  and  manufactnting  the  cn^  of  1913,  that 
defendant  had  bought  at  least  40  per  cent  of 
the  cane  ground  by  hhn,  and  had  ground  It 
confusedly  with  that  raised  by  him,  and 
that  the  proportion  of  sugar  to  tonnage  la  not 
constant 

Defendant  made  a  xetum  defining  to  vto- 
dnce  the  botAa,  papers,  etc,  on  the  ground 
that  the  tacts  which  it  was  allied  could  be 
estatdlshed  were  Immaterial,  and  could  not 
be  Inquired  into  on  the  trial  of  the  motion 
to  dlssf^Te  the  attachment ;  the  only  matter 
put  at  Issue  by  the  motion  <aa  he  alleged)  be- 
Ix^  "the  fraudulent  Intent  of  mover  herein 
In  shUntlng  his  sugar  to  Leon  Gahn  ft  Ca  so 
as  to  glre  an  unfair  preference  over  the  oth- 
er creditors  of  morer." 

Counsel  for  plaintiff  made  a  verbal  re- 
quest that  the  facts  sought  to  be  proved  be 
taken  for  confesaed,  but  It  does  not  seem  to 
have  attracted  the  attention  of  tbe  court, 
and  no  action  waa  taken  on  it  or  exception 
reserved. 

Gounsd  oflTered  to  prove  d^endanf  s 
bookkeeper,  his  sugar  maker,  and  hla  Shed 
foreman;  (1)  That  defendant  had  already 
shipped  4,600,000  pounds  of  sugar  to  Oahn 
ft  Co.,  and  that  the  total  crop  .would  exceed 
6,000,000  pounds,  exclusive  of  third  sugars 
'  and  mOlassea ;  (?)  that  about  40  per  cent  of 
those  products  was  produced  from  cane 
which  had  been  purchased,  and  not  ralaed, 
by  defendant ;  (3)  that  the  40  per  cent  of  cane 
so  purchased  was  ground  ccmfusedly  with 
that  raised  by  defendant;  (4)  that  in  the 
sugar  attached  it  would  be  impossible  to  say 
bow  much  waa  made  from  the  purchased 
cane  and  how  much  from  that  which  bad 
been  raised  by  defendant ;  (St  that  the  ship- 
ments already  made  to  Oahn  A  Co.  at  the 
date  of  the  attachment  more  than  discharg- 
ed any  privileged  Indebtedness  to  them ;  (6) 
that  the  shipments  made  and  to  be  made 
would,  more  than  discharge  the  total  indebt^ 
edness  of  Bonvillaln;  (7)  that  Cahn  ft  Co. 
loaned  or  agreed  to  loan  Btmvlllaln  money 
wherewith  to  buy  the  40  per  cent  of  cane 
referred  to  and  are  pretending  to  assert  a 
privilege  therefor,  under  the  contracts  of  De- 
cember 12  C80),  1912,  and  December  (October) 
IS.  1913,  and  that  they  have  no  such  priv- 
ilege. The  court  ruled  that  be  would  be  per^ 
mitted  to  prove  the  UxtM  stated  under  Nos. 
1,  S,  and  6,  but  with  xefezemce  to  the  others 
saldi 


'Hie  court's  reaBons  for  refoslag  this  tender 
are:   •   *   •  That  going  into  the  question  of 
whether  or  not  40  pw  cent  of  the  cane  was  pur- 
chased and  ground  confusedly  with  the  cane 
grown  by  Mr.  Boovlllain,  and  attempting  to  de- 
termine whether  or  not  I/eon  Cahn  &  Co.  lost 
an;  privilege  that  they  mi^ht  have  had  for  that 
reason,  would  be  determining  the  rights  of  par- 
ties not  before  the  court  and  investigating  a 
question  upon  wliich  the  court  could  render  no 
valid  judgment  aud,  in  the  court's  opinion, 
would  be  considering  matters  not  relevant  to  the 
issues  of  this  motion,    l^e  allegations  of  the 
petition  are  that  A.  A.  Bonvillain  is  shipping 
sugar  to  Leon  Cahn  &  Co.;  that  this  shipment 
is  for  the  purpose  of  and  doea  in  fact  give  Veoa 
Cahn  &  Co.  an  unfair  preference  over  other 
creditors.   There  is  no  allegation  that  the  giving 
of  a  lien  and  privilege  to  Leon  Cahn  &  Co.  was 
giving  an  unfair  preference  to  them  as  creditors, 
nor  is  there  any  allegation  In  the  pgptitiiHi  with 
reference  to  the  contused  grinding  and  ship- 
<  ment  of  cane,  and  such  giving  of  liens  and  prln- 
I  leges  on  grinding  of  purchased  and  grown  cane 
I  are  not  alleged  as  the  basis  of  an  unfair  prefer- 
'  ence.  While  it  is  true  that  Uie  sivplemental  pe- 
I  titLinif  asking  for  the  attachmoit  aaks  for  semce 
I  on  Leon  Cahn  &  Co.,  yet  there  was  no  prayw 
'  for  any  kind  of  judgment  against  Leon  Cahn 
'  &  Co.  or  any  relief  prayed  for  against  them, 
I  and,  aa  they  have  not  answered  nor  made  any 
I  appearanee  in  this  matter,  the  court  cannot  am- 
sider  them  parties  to  the  motion." 

Gonnael  for  plaintiff  then  asked  Aur  a  con- 
I  tinuance  in  order  to  give  him  an  oiqiortanity 
[  to  obtain  the  testimony  of  the  members  or 
j  employes  of  Cahn  ft  Co.,  which  request,  on 
!  the  objection  of  defendant,  ,was  denied.  It 
[  was  developed  on  the  trial  of  the  motion 
that  in  February,  1913,  defendant  through 
counsel,  had  requested  plaintiff  to  extrad  the 
time  for  the  payment  of  the  note  sued  on 
for  another  year,  and  that  his  request  had 
'been  refused,  that  he  thereafter  endeavored 
I  to  prevail  upon  bis  creditors  to  grant  him 
I  an  extension  or  resi^,  his  propoaltlam  to 
'  them  betng  that  he  would  pay  op  or  before 
]  February  1,  1914,  40  per  cent  In  caah.  and 
j  the  balance  of  his  indebtedness  in  one  and 
I  two  years,  and  ttiat,  not  succeeding  in  ob- 
;  talnlng  the  Consent  ^  all  his  creditors,  tlie 
j  attempt  failed.  Accor^ng  to  a  letter  written 
his  counsel,  he  owed  $16,000  or  |20,000  on 
,  open  account,  and  "It  would  have  required 
i  the  closest  economy  in  flgniing  to  raise  the 
;  40  per  cent**  and  the  proposition,  aa  made, 
was  the  best  that  he  was  able  to  make. 

Plaintiff  was  one  of  the  credltcnv  wbose 
consent  to  Uie  extaisl<Hi  was  withheld,  and, 
as  Cahn  ft  Co.  were  taking  some  part  In  the 
matter,  it  offered  to  sell  its  claim  to  them, 
which  offer  was  considered,  but  not  accepted. 
There  .was  Judgment  dissolving  the  attach- 
ment, and  plaintiff  has  appealed. 

Oplniim. 

Hie  contentions  upon  whldi  the  learned 
connsel  for  defendant  nSy  In  saiq>ort  of 
th^  view  that  there  was  no  warrant  for 
the  Issuance  of  the  attachment  are  Interpret- 
ed by  us  as  follows  (stating  them  In  somewhat 
different  order  from  that  in  wbidi  th^  have 
bees  argued): 
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Tbat  thb  oontract  between  defondaut  and 
Gahn  k  Go.  was  valid,  was  tbe  law  between 
the  parties  thereto,  and,  until  abrogated,  de- 
manded and  was  oiUtted  to  ezecntlon,  and 
bence  tbat  defoidant  was  bound  tbeieundw 
to  abip  bis  entire  crop  to  Calm  &  Co.,  and 
Oahn  St  Co.  were  entitled  thereonder  to  Im- 
pute die  pTooeedB  to  the  parmcnt  of  any 
del>t  tbat  mlgbt  be  doe  them. 

That,  U  any  nnlawfnl  pr^ersice  was  glr- 
«n,  it  was  given  by  the  contract,  and  not  by 
the  shipment,  or  pnnKwed  shipment,  lot  sugar 
In  execution  thereof,  and  hence  that  sncb  ex- 
ecution could  not  be  obstructed  without  a 
direct  attack  upoi  the  contrad:. 

That  no  attack  is  made  upon  tbe  contract, 
and  coQid  not  be  made,  save  upon  all^ttona 
of  f»iud  and  of  the  Insolvency  of  the  defend- 
ant, and  that  plaintiff  makes  no  such  alle- 
gatloas. 

Tbat  an  attachment  cannot  be  Issued  under 
paragraph  4  of  article  240  of  the  Oode  of 
Practice,  upon  a  charge  of  an  Intent  to  give 
an  unfair  preference,  without  also  alleging 
an  intent  to  defraud  and  the  Insolvency  of 
the  debtor,  and  that  plaintiff's  petition  does 
not  80  allege. 

That,  l^wn  the  trial  of  the  moUon  to  dis- 
solve the  atta<dmi«nt,  tbe  burden  of  proof 
was  thrown  upon  plabitlff,  and  was  not  sus- 
tained. 

[1]  The  view  tbat  we  take  of  those  coo^- 
tioDB  is  as  follows:  Halntlff  was  not  a  par- 
ty to  the  contract  between  defendant  and 
Gahn  ft  Co.,  Is  not  bound  by  It,  makes  no  at- 
ttLCk  upon  it,  and  was  under  no  obligation  to 
do  so.  Its  action  la  founded  in  the  principle 
of  oar  law  that  the  property  of  tbe  debtor  1b 
.the  oomnKm  idedge  of  his  creditors,  and  the 
remedy  that  it  seeks  is  provided  by  the  Code 
of  Practice,  which  declares  that : 

"Art  240.  A  creditor  majr  obtain  aach  attach- 
ment of  tbe  property  of  hiB  debtor,  in  Uie  fol- 
lowing cases:  ♦  •  • 

"4.  when  be  has  mortgaged,  assigned  or  dis- 
posed ot  or  is  aboat  to  mortgage,  assign  or  dis- 
pose of  his  property,  rights  or  credits,  or  some 
part  thereof  with  intent  to  *  *  *  give  an 
onfair  prefermce  to  some  of  than  [some  of  his 
creditors]." 

Proceeding  under  the  law  thus  quoted, 
plaintiff  procured  the  attadiment  of  a  portion 
of  certain  movable  property  which  belonged 
to  its  dAt(»,  was  in  bis  posseaskm,  and  of 
irtiidi  (as  plaintiff  allied)  he  was  In  the  act 
of  dlqporing  in  order  to  give  an  tmfalr  pref- 
ermce  to  some  other  of  his  creditors.  If  the 
facts  be  as  thus  stated  and  alleged,  the  case 
Is  clearly  within  the  terms  of  the  law,  which 
declares  the  case  thus  stated  to  be  one  of 
those  In  whidi  an  attachment  may  Issue,  and 
It  Is  immaterial  whether  defendant  was  act- 
ing, and  was  about  to  act,  as  alleged,  by  rea- 
son of,  and  In  conformity  tf»,  a  prerloas  un- 
derstanding or  contract,  or'Upon  the  Impulse 
of  Oie  moment,  and  without  such  nnd«stand- 
Ing;  for,  if  *an  attachment  cannot  l»ue  In  any 
case  where  the  debtor  Is  disposing  or  is  about 
to  dispose  of  his  pcoouty  with  intent  to  d»- 
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fraud  or  give  an  nataHi  pr^rmce,  pvovlded 
there  was  a  previous  understanding  to  that 
effect;  the  law,  which  declares  tbat  an  at- 
tadiment  may  Issue  In  such  cases,  is  practi- 
cally a  dead  letter,  since  transfers  ^  prop- 
erty ere  seldom  made  Intw  vivos  to  those 
who  have  not  been  previously  Informed  and 
have  not  previously  acquiesced  In  the  in- 
twtlon  to  make  than.  Defsndant's  coun- 
sel call  attrition  to  our  Jurisprudence  to  tbe 
effect  that,  where  one  has  acquired  tbe  own- 
ership and  possesslfm  of  property,  whether 
movable  or  Immovable,  by  a  real  contract, 
even  though  ftaudulmt,  the  title  cannot  be 
attad^  coUatuaUy  by  attachmut,  but  that 
the  attack  must  be  made  through  a  direct  ae- 
tlon  for  the  revocation  of  the  contract,  and 
that  it  la  only  where  the  contract  la  merely 
simulated  that  the  person  complaining  can 
proceed  by  attachment;  and  we  concede  that 
there  Is  audi  a  Jurlsiniidencey  though  we  do 
not  And  it  necessary  at  this  time  to  enter  into 
any  extended  discussion  of  the  la«r  or  reason- 
ing upon  which  It  Is  founded.  It  1«  enough 
to  say  tbat  neither  hu  any  i^Ucatttm  to  a 
case  In  irtildw  as  between  a  debtor  and  his 
creditor*  the  title  to  the  pn^^erty  attached  la 
vested  In  no  otber  person  than  the  debtw, 
and  tbe  debtor  Is  In  possession,  even  though, 
as  between  the  debtor  and  another  person, 
there  may  be  a  contract  which  vests  the  title 
In  the  latter,  or  to  a  case  In  which  thm  Is  a 
contract  between  the  debbv  and  cmft  cred- 
itor, whereby  tbe  latter  baa  acquired  a  right 
with  respect  to  the  property  ot  the  former  as 
security  for  a  particular  debt,  and  another 
creditor  |»oceeds  merely  with  refo^ce  to 
the  surplus  that  may  be  found  after  the  pay- 
ment of  tbe  debt.  Thus  ImmoTOble  property 
may  be  attached  by  the  creditors  of  the  ven- 
dor so  long  as  the  sale  has  not  been  recorded. 
B^rst  National  Bank  v.  Ft  Wayne  Ice  Co., 
105  La.  133,  29  South.  879. 

"The  sale  or  asBlgnment  of  movable  property 
without  delivery  is  void  as  to  third  persons. 
2  Hen.  Dig.  1341,  B ;  HiU  v.  Hanney,  16  La. 
Ann.  6&4  ;  0.  C.  arts.  1992,  2247. 

"A  consignee's  claim  for  advances  Is  superior 
to  that  of  an  attaching  creditor  where  the  for- 
mer has  received  the  bill  of  lading  previous  to 
tbe  attachment  But  proof  of  such  advances 
will  not  defeat  the  attachment  ot  the  latter  who 
will  be  entitled  to  any  surplus  after  payment 
of  the  advances,  and  necessary  expense."  1 
Hen.  Dig.  p.  136,  (b)  No.  2. 

"Factors  •  •  •  cannot  claim  a  lien  on 
*  *  *  moneys  or  property  for  a  general  bal- 
ance <rf  account  against  the  owner  over  an  at- 
Uchi^K  creditor."  Gray  v.  Bledso,  18  La.  491. 

A  pledge  Is,  under  all  aystuns  of  law,  a 
real  contract;  a  ddlvery  of  the  ttilng  la  not  a 
consequence,  but  the  very  osponco  of  the  con- 
tract Lee  v.  Bradlee^  8  Hart  (O.  S.)  57; 
a  a  art;  8158. 

An  unexecuted  promise  to  deliver  a  certain 
collateral  aa  security  gives  no  privilege  or 
pledge  to  tbB  creditor.  Suttiesidoa  oi  lyMeaa, 
26  La.  Ann.  86. 

The  fact  that  a  thing  Is  b^  In  ]^edge  by 
one  exedltor. .  who  is  emDower^  .to  it. 
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does  not  mwrcnt  oUmt  cnOlton  of  Che  vMff> 
or  from  mMng  the  thing  In  tbe  hands  of  tbe 
tfedgee  and  havlnr  it  sold,  anbject  to  tbs 
pledgee's  dalm.  Angd  t.  Vartol,  81  La.  Ann. 
865;  Renshaw  ▼.  His  Creditors,  40  La.  Ann. 
41,  8  Sontb.  408. 

It  reqnlies  no  dtaUm  of  anthorltar  to  sus- 
tain the  proposition  that  an  ordinary  creditor 
may  cause  the  property  of  bis  debtor,  stand- 
Inr  In  Us  name  and  being  In  his  possessltm, 
to  be  seised  under  either  mesne  or  final  pro- 
cess, Qioatfk  It  be  covered  with  r^dbrtered 
prlTUeges  and  mortxages,  and  Is  fntltled,  by 
virtue  of  such  sdiure,  to  whatever  surplus 
the  property  may  yield  after  the  prlrtlegea 
and  mortgages  are  satlsfled ;  the  rights  of  the 
holders  thereof  being  nsnally  asserted  by 
them,  and  not  by  tbe  debtor. 

[2]  The  d^endant  debtor  now  before  the 
court  sets  up  his  contract  with  Cahn  ft  Oo. 
as  famishing  the  reason  why  the  attachmoit 
should  be  dissolved  and  yet  his  oonnsd  as- 
sert that  plaintiff  diould  not  be  permitted  to 
qnestton  the  cmitmct,  because  (It  Is  said) 
Cahn  &  Co.  (whom  the  counsel  also  represent) 
have  not  thus  far  diongbt  proper  to  make 
themselves  parties  to  the  proceeding.  Cahn 
ft  Co.  bave  obtained  the  release  of  the  seised 
proper^  by  filing  two  motions.  In  which  they 
set  np  rights  of  privilege,  pledge,  and  pawn 
under  tbe  omtract  In  quesUoo,  and  the  prop- 
erty has  been  released  to  them  on  forthcom- 
ing bonds  given  by  them,  whlcb  could  only 
have  been  done  upon  the  theory  that  they 
had  lnterv«ied  (by  tbelr  motions)  nnder  the 
anUuwl^  ot  Act  SI  of  1876.  We  have  no 
doubt,  therefore,  that  they  have  made  them- 
selves parties  to  the  proceeding,  and,  while 
they  would  bave  no  standing  to  object  to  the 
attachment  for  matters  that  concerned  the 
defendant  alone,  they  were  not,  and  could 
not  have  been,  denied  the  privilege  of  assert- 
ing upon  the  bearing  of  the  motion  to  dis- 
solve any  rlgtats  affected  by  the  attachment 
which  were  peculiar  to  themselves.  Preter- 
mitting, however,  the  question,  whether  Cahn 
ft  Co.  are  before  the  court  for  the  purposes 
of  the  Issues  here  presented  and  the  decision 
to  be  herein  rendered,  it  seems  quite  certain 
that  defendant,  as  plaintiff  in  tbe  rule  to  dis- 
solve, Is  before  the  court,  and  equally  certain 
that  the  court  is  bound  to  inquire  Into  tbe 
sufficiency  of  the  reastms  whlcb  he  assigns 
for  the  dlS8<Mutlon  of  the  attachment,  and 
whldi  are  said  to  be  (In  part  at  least)  fnr^ 
ubibed  by  his  contract  with  Cahn  &  Co.  ^e 
contract  In  question  purpc^  to  pledge  de- 
fendant's cnv  of  the  year  1913  tOr  advances 
to  be  made  by  Oahn  ft  Oo.  tot  Ita  prodnctUm, 
and  to  Und  defendant  to  ship  the  entire  crop 
to  Cahn  ft  Ca,  to  be  sold  by  them  upon  the 
usnal  commlsslQn,  and  It  omtalna  a  st^rala- 
tl(«  (quoted  In  tbe  preceding  statemoit  of 
the  case)  authorlilng  Oohn  ft  Ook  to  impute 
the  proceeds  at  any  time  to  any  debt,  «4ieth- 
er  4m  open  aoctmnt  m  otherwtee^  that  defend- 
ant owed  or  nlgbt  thereafter  owe  thun;  and 


the  emtentlon  now  la  that,  ae  defendant  bss 
thus  bound  himself,  so  also,  quoad  tbe  ctop, 
every  one  else  who  may  bave  an  Interest  In  It 
as  part  of  his  assets  la  bound.  We  taks  it, 
however,  that  tbe  mere  existence  of  an  ordi- 
nary contract  between  a  ddJtm  and  one  oC 
bis  creditors  to  the  effect  that  the  f  onser 
wtU  torn  his  assets  or  any  given  part  of  tbos 
over  to  the  latter,  to  be  tnipnted  to  the  psy- 
ment  of  any  debt  that  tbe  creditor  may 
choose  to  select,  would  hardly  be  soffldeot 
(and  particularly  it  the  asseta  forming  tiie 
subject  of  the  contract  otmslst  of  movaUe 
property)  to  prevoit  oOter  credlttm  tim 
eelsing  tli«n.  If,  tber^ore,  the  omtract  fah 
voked  by  defmdant  Is  to  be  given  tlie  died 
attrU)uted  to  it,  it. must  be  something  out  of 
tbe  ordinary;  that  is  to  say,  it  must  be  found- 
ed In  some  wedal  law,  as  well  ss  in  the  con- 
sent of  tbe  parties.  And  defendant's  counsel 
appreciating  that  view  of  the  matter,  invoke 
also  Act  66  of  1874  as  tbe  special  law  upon 
which  they  rely.  That  law,  so  far  as  It  need 
be  here  quoted,  reads  as  follows  (italics  bj 
tbe  court): 

"Section  1,   •   •   •  That  in  addition  to  tbe 

grfvilege  now  conferred  by  law,  any  plants-  or 
irrner  may  pledge  or  pawn  his  growing  crop 

*  *  *  for  adwMcea  in  money,  ^ooda  and  nee- 
esMory  anppUea  thai  he  mav  requtre  for  the  pro- 
duction of  tha  tame,  bv  entering  into  a  written 
agreement  to  pledge  tbe  same  and  having  the 
agreement  recorded  In  the  office  <rf  the  recorder 
of  mortgagn  of  the  parish  where  said  •  *  ■ 
product  Is  produced,  which  recorded  contract 
shall  give  and  confer  on  the  merchant  or  othtr 
pcrton  advancing  money,  goods  and  neeet$ari 
wppUet  for  fho  production  of  aaid  agrieiUtmnd 
fToanat,  a  right  of  pledge  npm  tiie  ssio  crop,  tiie 
same  as  if  the  imd  crop  hoi  been  m  the  pone*- 
eion  of  the  pl^ee.  •  *  • 

"Sec  2.  *   •   •  miat  when  any  merchant 

*  *  *  ha*  advametd  mon«p,  property,  or  tup- 
pKe*  on  cotton,  tugar  or  other  agrimttiiral 

froditcts,  and  the  same  has  been  consigned  to 
Im  by  ship,  •  •  •  railroad  or  other  cAmcr, 
the  said  agricultural  products  he  pledged 
to  the  coneigner  thereof  from  tte  time  the  hiO 
of  lading  thereof  shall  ie  put  in  the  maU,  or 
put  into  the  possession  of  the  earner  for  trans- 
mission to  the  consignee.    *    •  • 

"Sec.  3.  •  •  ♦  That  all  merchants  •  •  • 
who  may  have  a  general  balance  of  account,  or 
any  sum  of  money  dne  them  any  consignee 
[consignor]  or  other  person  sendmg  them  cotton, 
sugar  •  •  •  for  sale  •  •  *  shaU  have  • 
pledge  upon  aU  tuoh  property  •  •  •  from 
the  time  the  bill  of  lading  or  receipt  thg-efor 
by  the  oarrier  ia  depotiteain  tha  maU  or  given 
to  the  carrier  for  trantmieeton.  •  *  •  " 

The  privilege  "now  conferred  by  law"  to 
which  reference  Is  made  in  the  above^noted 
section  1  Is  that  conferred  by  article  3217  of 
the  CHvIl  Code,  which  declares  that: 

"Tlie  debts  which  are  privileged  on  cotfdm 
movables  are  the  following: 

"1.  The  appointments  or  sataries  of  tiie  0TP^ 
seer  for  the  current  year,  on  the  crops  of  the 
year  and  tbe  proceeds  thereof;  deUa  due  for 
necessary  supplies  famished  to  any  farm  or 
plantation,  and  debts  for  money  actually  advanc- 
ed and  used  for  the  purchase  of  necessary  sup- 
plies and  the  payment  of  necessary  expenses  for 
any  farm  or  plantatloo,  on  the  crops  <^  tbe 

Sear.  *  *  *  4.  The  debt  on  the  pleoga  irtiidk 
I  la  Oe  creditor's  poanHtoa." 
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C9(Hi8tniliiK  the  artide  thus  Quoted  with 
sectloD  1  of  the  act,  It  will  be  seen  that  the 
article  confers  a  privilege  upon  the  crop  of 
the  debtor  for  debts  Incurred  for  necessary 
supplies  famished  and  money  actually  ad- 
vanced and  used  for  paying  for  snch  sup- 
plies and  In  payment  of  necessary  expenses 
of  the  plantation  npon  which  the  crop  Is  pro- 
duced and  while  being  produced ;  but,  as  the 
article  is  by  Its  terms  cooflned  In  its  appll- 
cation  to  "debts  which  are  privileged  on  moT- 
aUes."  and  as  "standing  crops"  are  Immov- 
lOdes,  It  would  seem  to  follow  that  the  priv- 
ily BO  conferred  is  intended  to  take  effect 
only  npon  the  aereraiioe  of  the  crop  from  the 

MIL 

[1]  Section  1  <tf  the  act  Uwrefon  provides 
au  a  further  Mcurity  to  tba  fornlsher  of  the 
money  and  supplies  required  and  used  for 
the  production  of  the  cnq>  that  the  planter 
may  pledge  bis  "growing  crop"  tot  such 
money  and  aui^Ues  by  writtoi  contract  duly 
recorded,  and  that  the  recorded  contract 
shall  have  the  effect  of  actual  delivery  of 
the  propert7  to  the  pledgee,  which  actual  de- 
livery would  otherwise  be  Indispensable  to 
the  cconpletltm  of  the  contract,  whether  it  be 
regarded  as  in  the  nature  of  an  antichresis 
or  a  pawn.  But  the  section  does  not  give  to 
a  mere  convention  Inter  partes  (whether  re- 
corded or  not)  purporting  to  secure  an  ordi- 
nary debt  by  pledge  of  a  crop,  whether  grow- 
ing or  otherwise,  when  unaccompanied  by 
actual  deliver}',  the  effect  of  a  pledge ;  hence, 
in  BO  far  as  It  may  be  so  Intended,  it  falls 
under  the  general  law  governing  the  contract 
ot  pledge  and  requiring  actual  delivery  of* 
the  property  (a  C.  arts.  8168,  3181),  and  is 
void  upon  its  face,  and  hence,  also,  the  con- 
tract here  set  up  by  defendant  would  be  void 
upon  Its  face  if  and  to  the  extent  that,  un- 
der cover  of  a  pledge  for  m<«ey  and  sup- 
plies for  the  making  of  the  crop  of  1918,  it 
attempted  to  secure  by  pledge  of  that  crop  a 
debt  contracted  by  defendant  for  any  other 
purpose,  and  Is  void  as  to  all  other  creditors  of 
defendant  in  so  far  as  it  purports  or  Is  con- 
strued to  give  Cahn  &  Co.  any  right  or  prlv- 
ll^e  on  the  crop  by  authorizing  them  to  im- 
pute the  proceeds  thereof  to  the  payment  of 
any  other  debt  In  other  words,  Cahn  &  Co. 
were  pledgees  of  the  crop  under  section  1 
of  the  act  of  1874  to  the  extent  of  their  ad- 
vances for  Its  production,  and  no  farther, 
and  the  surplus  of  the  crop  over  and  above 
the  proportion  required  to  reimburse  those 
advances  remained  and  was  bound  to  remain 
the  ccHDmon  pledge  of  all  the  creditors  ot 
Bonvinain,  and  Its  status  could  not  be  so 
changed  as  the  result  of  any  contract  be- 
tween Bon  villain  and  Oahn  &  Co.  authoriz- 
ing Oatan  &  Ca  to  an^rt^rlate  it  to  the  pay- 
ment (tf  ordinary  debts  due  to  them  as  to 
prevent  plaintiff,  or  any  other  creditor  of 
Bonvlllain,  from  proceeding  against  it  by  at* 
tadmeut  so  long  as  It  remained  In  the  pos* 
session  of  Bonvlllain  and  so  long  eb  be  wai 
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shipping  or  about  to  ship  it  to  Oahn  &  Oa  to 

be  so  appropriated  by  them. 

As  a  matter  of  fact,  Cahn  &  Co.  were  bet- 
ter advised  than  to  make  any  direct  attempt 
to  subject  the  crop  to  a  pledge  for  the  secur- 
ity of  any  debts  dne  or  to  become  due  them 
Bonvillaln,  other  than  those  represented 
by  the  notes  of  December  30,  1912,  and  Oc- 
tober IB,  1913,  both  of  which  are  declared  in 
the  contracts  to  have  l>een  given  for  advances 
to  be  made  for  the  malting,  harvesting,  and 
manufacturing  of  the  crop,  and  the  stipula- 
tion in  each  contract  for  the  pledge  of  the 
crop  is  confined  In  its  application  to  the  ad- 
vances thus  mentioned.  There  is  therefore 
nothing  in  the  contract  or  contracts  set  up  by 
defendant  (the  contract  of  December  30, 1912, 
being  more  particularly  referred  to  In  the 
argument)  to  sustain  the  contention  that  Oahn 
&  Go.  had  any  special  Interest  In  the  seized 
sugar  beyond  the  pledge  for  the  reimburse- 
ment of  their  advances  for  the  making  of  the 
crop,  except  the  bare  st:U>ulation  concerning 
the  Imputation  of  payment  from  the  proceeds 
of  the  sale  of  the  crop  which  purports  to 
give  them  the  right  to  aroropriate  those  pro- 
ceeds to  the  payment  of  the  ordinary  debts 
due  or  to  become  due  to  them,  as  well  as  to 
the  reimbursement  of  their  advances,  either 
or  both,  at  their  discretion. 

[4]  Whatever  surplus,  however,  over  and 
above  the  amount  required  the  crop  may 
have  yielded  at  the  time  of  the  attachment, 
or  was  about  to  yield,  .was  the  common 
pledge  of  Bonvlllain's  creditors,  and  It  was 
with  reference  to  that  surplus  that  plaintiff 
caused  the  attachment  to  Issue;  his  com- 
plaint being,  in  effect,  that  the  common  debt- 
or was  disposing  of  it  in  stilpplng  his  entire 
crop  to  Cahn  &  Co.  under  a  contract  which 
was  intended  to  authorize  Cahn  &  Oo.  to  ap- 
pn^riate  the  entire  proceeds,  including  what- 
ever surplus  there  might  be,  to  the  payment 
of  the  debts  dne  to  themselves,  including  or- 
dinary d^ts  as  well  as  the  debt  for  which 
the  cmp  and  proceeds  were  pledged,  and  that 
in  so  doing  defendant  was  disposing,  and 
was  about  to  dispose,  of  his  property  with 
the  intent  to  give  an  unfair  preference  to 
Cahn  &  Co: 

In  his  motion  to  dissolve  the  attachment 
defendant,  as  we  have  stated,  allies: 

"That  mover  herein  Is  sbipping  his  sugar  to 
Leon  Cahn  &  Go.  under  agreemeuta  duly  re- 
corded; *  •  *  that  under  aaid  agreements 
mover  herein  Is  comi>elled  legally  to  sbip  his 
sugar  to  Leon  Cahn  &  Co.,  and  that  he  could 
be  compelled  by  injunction  by  Leon  Cahn  &  Co. 
to  ship  said  sugar  to  it;  *  *  *  that,  in  ad- 
dition thereto,  the  said  sagar  Is  pawned  and 
pledged  to  Leon  Cahn  &  Co.  under  an  agree> 
ment  duly  recorded;  that  the  said  sugar  in  the 
S.  P.  car,  when  seized,  had  already  been  con- 
signed to  Leon  Cahn  &  Co. ;  that,  in  addition 
thereto,  the  said  Leon  Oahn  &  Co.  has  paid  for 
all  cane  purchased  by  A.  A.  Boavillain  from 
outside  parties,  and  has  been  subrogated  to  the 
actions  and  privileges  of  the  vendors  of  cane  by 
both  conventional  and  leg;al, subrogation.*' 

The  contract  (of  December  30,  1912)  re- 
cktM  that  Oahn  &  Ga  agree  to  make  ad- 
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Tances  ft>r  the  crop  dt  1918  to  the  extent  of 
$75,000  for  which  Bonrlllain  and  others  give 
their  note,  and  that,  In  order  to  secare  the 
payment  of  the  note,  they  do — 
"Bpecially  pledge  •  •  •  the  entire  crop 
*  *  *  grown  and  manofactnred  darhig  the 
aaid  current  year,   *   *   *   which  crop  the  said 

Sartiea  •  *  *  bind  themselvea  to  ship 
*  *  to  said  Leon  Cahn  &  Co.,  who  shall 
di8i>ose  of  the  same  in  the  regular  conrae  of 
basiness ;  *  *  *  the  said  partiea  of  the  sec- 
ond part  *  •  •  recognizing  in  favor  of  Leon 
Cahn  &  Co.  and  all  future  holder  or  holders  of 
said  note  all  the  liens  and  privileges  granted  by 
law  to  furnishers  of  money,  provisions,  and  sup- 
plies, and  particularly  by  Act  No.  60  of  1874, 
and  consenting  and  agreeing  that  said  laws  be 
especially  applied  to  these  presents,  and  all  ben- 
efits thereof  conferred  on  and  employed  by  said 
firm  of  Leon  Cahn  &  Co.   *  It  is  fur- 

thermore agreed,"  «tc. 

And  then  follows  the  stlpnlation  concern- 
ing the  Imputation  of  payments,  copied  lit 
the  preceding  "statement  of  the  case." 

Mr.  Bonvillain,  having  been  called  as  a 
witness  In  support  of  the  motion  to  dissolve 
the  attachment,  was  subsequently  recalled 
tor  cross-examinatloii  under  Act  126  of  1908, 
and  gave  the  ftdlowtng,  with  other,  testi- 
mony, to  wit: 

"Q.  In  your  answer  as  to  the  privilege  indebt- 
edness what  do,  you  mean  when  you  say  that 
they  [his  previous  shipments  of  sugar  to  Leon 
Cahn  &  Co.1  have  not  extinguished  the  privilege 
indebtedness?  A.  I  mean  to  say  the  privilege 
indebtedness  is  usually  drawn  up  for  the  amount 
that  Mr.  Cahn  wonld  be  called  on  to  pay  for 
my  account,  and  tiiat  I  have  not  repaid  bim  to 
the  full  amount  of  that  Indebtedness.  Q.  In 
other  words,  your  answer  means  that  yon  state 
that  you  have  not  extinguished  your  total  ac- 
count with  Leon  Oahn  ft  Co.?  A.  Tes,  sir; 
exadJy.  And  by  the  privUegs  Indebtedness 
you  mean  uie  total  indebtedness?  A.  Yes,  sir." 

Defendant's  counsel  In  th^r  briefs  urge 
the  contract  between  def^dant  and  Cahn 
&  Co.  as  an  insuperable  obstacle  to  the 
proceeding  by  attachment,  saying  that  it 
pledged  defendant's  ^tlre  crop  to  Cahn  A) 
Co.  and  bound  defendant  to  ship  it  to  thm, 
and  that  they  were  to  dispose  of  It  and  be 
entitled  for  those  services  to  the  usual  bro- 
kerage and  commission,  and  that: 

"It  is  farther  provided  that  Leon  Cahn  &  Oo. 
shall  have  tiie' exclusive  right  to  Impute  the  net 
proceeds  from  the  sale  of  said  sugar  and  molas- 
ses to  the  payment  of  any  debt  or  open  account 
which  the  said  Bonvillain  might  owe  when  said 
sugars  were  sold.  Mow,  it  was  under  this  con- 
tract that  Bonvillain  was  shlnihig  and  dispos* 
ing  of  the  sugar  at  the  time  the  attadiment  was 
run." 

Hierft  can  be  no  maimeF  (tf  donbt,  Qme- 
foze,  that,  alttioa^  Qi«  crop  was  ple^ied  to 
Cahn  St  Co.  <mly  taae  the  reimbursement  of 
thetr  adTanoes  fbr  the  cn^  of  1018.  It  was 
shipped,  being  shipped,  and  to  be  shipped  to 
them  under  an  agreement  and  with  the  in- 
tention that  npon  aellhog  it  they  sSioiild  be 
at  llber^  to  appropriate  tike  proceeds  ^tber 
to  the  payment  of  the  debt  doe  for  ad- 
vances w  to  tbe  ^payment  of  any  cvdinary 
debt  due  or  to  become  doe  them,  and  ttiat,  In 
the  event  of  tbsSx  first  paying  themselTes 
sncb  ordlnaxr  debta  aa  ttiey  mitfht  select. 


i3xe  pledge  securing  the  debt  for  advances 
should  remain  Intact  as  to  the  balance  of 
the  proceeds.  And  yet  the  best  <^er  timt 
defendant  could  at  that  time  make  to  his 
other  ordinary  creditors  was  40  p«r  cent, 
on  the  dollar  cash,  and  the  balance  in  one 
and  two  years.  If,  therefore,  there  was  or 
was  to  be,  a  surplus  from  the  proceeds  of 
the  crop  beyond  the  amount  for  which  the 
crop  was  pledged,  it  was  placed  at  the 
disposal  of  Cahn  &  Co.,  not  as  pledgees,  but, 
as  ordinary  creditors,  from  which  it  seems 
clear  oiough  that  Cahn  &  Co.  were  Intended 
to  be  given  a  preference  over  d^endant's 
other  ordinary  creditors  with  respect  there- 
to. We  make  the  following  excerpts  from 
the  oplnitm  in  the  case  of  Minge  t.  Barhre, 
51  La.  Ann.  1290.  1295.  26  South.  182,  184. 
as  to  sfHue  extent  aiwllcable  to  the  altna- 
tion  as  thus  presented,  to  wU: 

"It  may  with  truth  be  said  that  for  a  debtor 
to  give  a  preference  to  one  creditor  over  anoth- 
er Is  not  in  itself  wrong,  and  is  not  a  fraud  in  a 
moral  sense,  since  it  is  permitted  in  many  of 
the  states  of  the  Union,  but  that  does  not  help 
the  matter  so  far  as  this  case  is  concerned. 
With  us  the  property  of  the  debtor  is  the  com- 
mon pledge  of  his  creditors,  and  any  arrange- 
ment, whether  through  the  machinery  of  uie 
courts  or  <Aherwise,  wberetv  the  debtor  unites 
with  one  creditor  to  give  such  creditor  an  ad- 
vantage over  others,  ik  in  violation  of  the  pro- 
hibitions of  the  law,  and  will  not  be  [tolerated], 
Newman  v.  Baer  &  Levy,  60  La.  Ann.  323  [23 
South.  279];  Block  v.  Marks.  47  La.  Ann.  107 
tl6  South.  649] :  Simon  &  Co.  v.  Newman.  50 
La.  Ann.  338  g3  South.  8291;  Haas  v.  Haas, 
85  La.  Ann.  88& :  Muse,  Syndic,  v.  Yarborough, 
11  La.  521 ;  Civil  Code.  arts.  1969.  1970,  1877. 
1083,  1984,  2053.  •   •  • 

"We  think  it  a  reasonable  proposition  that 
privileges  should  be  restricted  within  the  limits 
fixed  by  the  law  and  by  the  parties  themselves. 
If  Barbre  had  intended  to  secure  a  greater  sum 
then  ¥2,500,  or  if  Minge  &  Co.  had  intended  to 
advancre  more  than  that  amount,  and  wanted 
the  additional  advances  to  be  secured  by  the 
privilege  by  which  the  $2,500  was  secured,  it  fa 
fair  to  suppose  that  such  intentions  would  have 
been  expressed  in  the  contract  Into  which  they 
entered.  As  it  is,  Minge  &  Co.  were  secured  to 
the  amount  expressed  in  the  contract,  to  wit. 
$2,600,  and  the  whole  crop  to  make  which  the 
money  advanced  was  used  remained  pledged  to 
them  up  to  the  time  that  it  yielded  them  that 
amount,  when  their  right  of  pledge  was  exhaust- 
ed.  Oay  &  Go.  v.  Pike.  80  la.  Ann.  18S2." 

See,  also,  Bank  of  Patterson  r.  Urban 
Ca.  La.,  114  La.  788,  38  South.  661;  Levert 
T.  Berthelot,  127  La.  1018,  1019,  64  South. 
8S4. 

In  the  case  last  above  dted  it  was  said: 

"The  company  intervening  claimed  in  its  peti- 
tion of  intervention  the  sum  of  $14,000,  secured 
by  pledge  duly  inscribed.  The  company  Is  enti- 
tled to  the  whole  of  the  advances  made  by  it 
which  were  used  in  cultivating  and  gathering 
the  crop.  A  part  of  the  advances  we  wQI  see 
later,  was  not  so  used.  •   *  • 

"Although  it  waa  the  agreement  that  this  sum 
would  be  advanced  as  before  stated,  the  defend- 
ant, with  the  consent  of  the  interveners,  used 
an  amount  of  $4,729.19,  with  which  defendant 
paid  another  debt;  that  is,  interveners,  instead 
of  paying  themselves  end  satisfying  thur  dalm, 
permitted  the  defendant  to  pay  another  debt  not 
secured  by  pledge  or  privilege  oa  the  crop. 
Having  received  the  crop  to  an  amoant  snffi- 
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dent  to  par  their  daim,  they  mnst  be  charged  in 

this  settlement  with  the  amount  received,  which 
went  to  the  payment  of  an  onsecnred  claim." 

Defendant  alleges  in  bis  motion  to  dla- 
Bolve  that  the  augar  seized  on  the  S.  P. 
cars  had  already  been  consigned  to  Cahn  A 
Co.  He  does  not  allege,  nor  did  be  attempt 
to  prore,  that  any  bills  of  lading  for  the 
sugar  so  seized  had  been  mailed  or  delivered 
to  the  carrier  for  transmission  to  Cahn  <& 
Co.,  and  it  is  only  under  each  conditions 
that  any  ri^t  of  pledge  would  arise  from 
the  consignment.   Act  66  of  1874.  SS  2,  3. 

Defendant  also  alleges,  In  his  motion  ttiat 
Cahn  A  Co.  paid  for  all  the  cane  purchased 
by  him  from  outside  parties,  and  that  they 
have  been  subrogated  to  the  rights  of  the 
sellers  with  respect  to  the  price;  but 
neither  he  nor  Oabn  &  Co.  made  any  at- 
tempt to  prove  the  subrogation. 

If,  then,  movables  wlilch  have  been  sold, 
but  not  d^TWed  may  be  attached  by  a 
creditor  of  the  vendor,  becaase  as  to  him 
there  was  no  sale,  so  movables  wlilch  have 
been  pledged  without  delivery  may  be  at- 
tached l7  a  creditor  of  the  pledgor,  because 
as  to  him  there  was  no  pledge;  and  a 
fortiori,  where  movables,  constituting  the 
surplus  of  a  mass  pledged  only  to  a  certain 
extent  over  and  above  the  requirements  of 
the  pledge  remain  In  the  poaaesaton  of  the 
pledgor,  they  may  be  attached  by  a  credi- 
tor of  the  pledgor. 

Finally  (tq>on  the  p<^t  under  constdera- 
tlon),  Act  46  at  1886,  amending  and  re- 
enacting  O.  P.  art  SdS  declares ; 

"lliat,  in  all  cases  where  personal  property 
is  seized  apon  mesne  or  final  process,  and  is 
claimed  br  a  third  (mpooent,  the  seizing  cred- 
itor may  be  allowed  in  his  answer  to  the  thiol 
opposition  to  allege  and  prove  his  title  fraudu- 
lent, and  the  coart  shall  try  and  decide  the  is- 
sue thus  made." 

[I]  In  the  original  brief  ot  the  learned 
counsel  tor  defendant  we  find  the  followbv, 
referring  to  C.  P.  art  240,  to  wtt: 

''Section  4  of  the  article  provides  that  a  dis- 
position of  the  property  which  is  intended  to 
give  'an  unfair  preference  to  some  of  the  cred- 
itors most  be  made  with  intent  to  defraud ;  in 
other  words,  that  the  mere  shipping  and  selling 
of  sugars  In  due  course  to  one  who  happens  to 
be  a  creditor  in  itself,  under  the  statute,  though 
it  give  to  that  person  an  advantage  or  prefei^ 
ence.  does  not  justify  an  attachment,  imless  the 
Intent  to  defraud  by  the  transactim  ia  alleged 
and  shown.** 

The  article  In  question,  as  we  have  serai, 
reads  (so  far  aa  here  applicable)  as  fol- 
lows; 

"Art  240.  A  creditor  may  obtain  such  attach- 
ment of  the  pr<«>erty  of  his  debtor  In  the  follow- 
fae  cases:   *   *  • 

"4.  When  he  has  mortgaged,  assigned  or  dis- 
poaed  of,  or  is  about  to  mortgage^  assign  or  dis- 
pose of,  his  property,  rights  or  credits,  or  some 

Srt  thereof  with  intent  to  defraud  his  er«d- 
m  or  five  an  unfair  preference  to  scane  <a 
.  Otem." 

The  pertinent  allegations  of  plaintifTa  anp- 
^emental  peUttoi  are;  j 


"That  the  said  shipments  •  •  •  are  bring 
made  to  the  said  Lecm  Cahn  &  Co.  by  defendant 
to  give,  and  petitioner  alleges  that  such  ship- 
ments do,  in  fact,  give,  to  the  said  Iieon  Cahn  A 
Co.,  an  unfair  preference  over  other  creators 
oC  the  defendant,  including  petitioner;  •  ♦  * 
that  the  said  A.  A.  Bonvillain  will  continue  to 
ship  the  aforesaid  sugar  and  molasses  to  the 
Raid  Leon  Cahn  &  Co.  so  as  to  prefer  the  said 
Leon  Cahn  &  Co.,  and,  in  fact  by  such  sUp- 
ments  prefers  the  said  Leon  Cahn  &  Co..  over 
defendant's  other  creditors,  iocludiug  petitioner, 
and  petitioner  fears  and  believes  and  avers 
that  by  such  shipments  it  will  be  left  without 
means  of  recovering  from  the  said  A.  A.  Bonvil- 
lain the  aforesaid  indebtedness  due  by  him  to 
petitioner." 

It  would  appear  from  the  language  of  the 
statute  that  the  lawmaker  was  of  opinion 
that  the  Intent  of  the  creditor  to  defraud  all 
his  creditors  might  be  disclosed  in  some 
cases,  whereas  In  others  there  ml^^t  be 
found  0DI7  an  intmt  to  f^ve  an  unftdr  pref- 
erence to  some  of  them,  and,  as  In,  perhaps, 
moat  of  our  sister  states,  one  or  more  credi- 
tors may  lawfully  be  preferred.  It  appears 
to  us  that  the  framers  of  the  Code  of  Prao- 
tice  intended  to  deal  with  It  merely  as  a 
thing  to  be  regarded  the  giving  of  such  pref- 
erence merely  dlscoontenanced  by  our  law, 
trat  not  necesearlly  implying  any  fraudulent 
purpose,  and  that  they  therefore  connected 
it  with  the  intent  to  defraud  disjunctively, 
and  In  a  manner  to  distinguish  them  the  one 
from  the  other. 

[7]  The  lexicon  informs  us  that  the  word 
"or"  la  a  co-ordinating  particle— 
"that  makes  an  alternative;  as,  you  may  read 
or  write,  that  is,  you  may  do  one  of  those  things, 
at  your  pleasure,  but  not  both.  It  often  crai- 
nects  a  series  of  words  or  propositions  present- 
ing a  choice  of  either ;  as,  he  may  study  law  or 
medicine  or  he  may  go  into  trade,"  etc.  Web. 
New  Inter.  Dia 

And.  It  is  familiar  doctrine  in  criminal 
Jurisprudence  that  offenses  denounced  dis- 
junctively must  be  charged  either  separately 
or  conJnnctlT^y,  since  the  disjunctive  charge 
is  l>ad  for  uncertainty,  meaning  that  the 
offenaea  are  di&tinct  and  cannot  be  charged 
In  the  alternative.  It,  then,  the  allegation 
of  the  Intent  to  defraod  his  creditors  la  anf- 
fldent  under  the  artlde  here  In  question, 
why  la  not  the  allegation  of  the  Intent  to 
give  an  unfolr  preference  to  some  of  them 
equally  so,  since  the  first  paragraph  of  the 
ariicle  dedares  that  an  attachment  may  be 
obtained  "in  the  fidlowlng  cases,"  and  the 
disposloK  of  property  with  Intent  to  give  an 
unfair  preference  la  a  case  which  follows. 
Just  as  the  disposing  <a  proiwrty  with  Intent 
to  defraud  ia  aach  a  case,  though  not  the 
same  case. 

The  avthorittes  to  whlcSi  we  have  been  re- 
ferred as  Bvpporting  the  view  ot  defendants* 
counsel  aa  to  the  queetioa  under  considera- 
tion do  not  perform'  tiiat  fnnetlon,  but  are 
inapplicable. 

In  Ferguson  v.  (^lastant,  35  Ut.  Ann.  839, 
tiie  -Intent  to  dtfraod  was  charged,  but  the 
cport       that  it  vaa  not  anatalnedl 
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Blocb  T.  Ctedltoni,  46  La.  Ann.  1884,  10 
Sootb.  267,  was  to  the  same  effect;  1.  e., 
that  fraud,  bavins  been  diaived,  must  be 
estabUsbed. 

In  Poltevent  *  Co.  v.  Standard,  etc.,  Co., 
49  La.  Ann.  72,  21  South,  194,  defendant  was 
chaiged  with  dlspodng  of  Its  pn^>erty  "witb 
Intent  to  defraud  its  credltws  or  give  an  un- 
fair preference  to  some  ot  them.**  Tbe  court 
held  ttiat  no  fraud  was  establlBhed  and  the 
question  of  unfair  ineferenoe  was  apparent- 
ly neither  presented  nor  considered. 

la  Abel  &  Bach  t.  Dutfy,  106  La.  262,  SO 
South.  834,  It  was  held  that  no  intent  was 
shown  "to  de&aud  *  *  *  or  give  an  un< 
fair  preference." 

Fidelity  ft  Deposit  Co.  r.  Johnston,  117  La. 
880,  42  South.  857,  Is  equally  irrelevant 

In  their  supplemental  brief  the  learned 
counsel  say: 

"Pretermitting  for  the  sake  of  ar^tnent  the 
question,  whether  or  Dot  it  is  necessary  to  allege 
that  this  wflfl  done  with  intention  to  defraud, 
it  is  necessary  to  all«re  that  the  debtor  was  in- 
solvent and  bad  no  other  property  out  of  which 
this  debt  could  be  satiafled.  a  0.  arts.  1070, 
1971." 

The  two  arUdes  thus  cited  are  tbe  first 
under  the  title  "Of  the  Action  of  the  Credi- 
tors In  Avoidance  of  Contracts,  and  Its  In- 
ddentSL"  ArHde  1970  declares  tbat  tbeUw 
gives  to  every  creditor  and  to  the  r^re< 
sentative  of  all  tbe  credltiffs  "an  action  to 
annul  any  contract  made  in  fraud  of  their 
rights."  And  article  1971  dedares  that  "tbis 
actim"  can  only  be  exerdsed  where  tbe 
debtor  has  not  proper^  sufficient  to  pay  tbe 
ftebt  of  the  complaining  creditor,  or  of  all 
his  creditors,  where  there  has  been  a  cession 
or  anal(«ouB  proceedti^.  The  inability  of 
the  debtor  to  pay  Is  tberefbre  a  condltloi 
precedent  to  the  exercise  of  the  particular 
right  of  action  thus  conferred. 

In  the  case  under  consideration,  on  the 
other  hand,  tbe  plaintiff  Is  not  seeking  to  an- 
aul  any  contract,  and  the  law  under  wbltdi 
he  Is  proceeding  no  more  requires  talm  to 
allege  Uiat  tbe  debt(n>,  whom  be  chai^  with 
the  Intent  to  give  an  unfair  preference,  is 
unable  to  pay  his  debts.  Iban  It  requires 
sudi  an  allegation  concerning  a  debtor 
charged  witli  Intent  to  defraud,  or  with  be- 
Ing  about  to  leave  the  state,  or  with  residing 
out  of  tbe  state,  or  with  concealing  himself 
to  avoid  being  dted. 

II]  It  Is  insisted  that  upon  the  trial  of  the 
motl<xi  to  dissolve  the  attachment  tbe  bur^ 
den  of  proof  was  thrown  <npon  the  plaintiff, 
and  was  not  sustained. 

Article  2B8  of  tbe  Code  of  Practice  reads 
(Italics  by  the  court): 

"If  the  defendant  •  •  •  prove  •  •  • 
tbat  tbe  all^ations  on  which  the  order  for  at- 
tachment had  been  obtained  were  false,  such  at- 
tachment shall  be  dissolved,  and  the  party  will 
be  allowed  to  proceed  in  his  defense  in  the  ordi- 
nary way." 

Defendants*  comisel  refer  to  one  or  two 
cases  Qn  wUdi  the  Oode  (tf  PracUoe  was  not 


alluded  to),  and  whldi  seem  to  hold  that  It 
Is  enoufi^  tox  the  defendant  in  attadiniait 
to  make  a  prima  flR<de  showing  negatiWiis 
the  avennmts  of  the  affidavit  of  the  plaintiff 
to  throw  upon  the  latter  the  burden  of  prov- 
ing their  verity.  Ottntt  v.  Edwards,  9  Rob. 
00;  BloCh  V.  Orediton,  46  La.  Ann.  1342. 
16  South.  267.  We  are  of  opIxAoa  that  a 
more  correct  Interpretation  of  the  law,  as 
above  quoted,  is  to  be  found  In  Herrmann 
&  Tignes  V.  Amia6e,  80  La.  Ann.  895,  when 
it  Ifi  said  (Italics  by  the  writer): 

"We  do  not  understand  the  district  judge  to 
mean  that  in  all  cases  of  motions  to  dissolve  at- 
tachments the  plaintiff  ia  obliged  to  prove  tbe 
troth  of  the  all^ations  which  he  has  sworn  to 
in  order  to  obtain  the  writ.  It  i*  only  where  the 
allegationt  so  sworn  to  by  him  are  denied,  and 
the  prima  fade  com  made  by  hit  affidavit  im 
rebutted,  that  ha  must  tupport  hit  affidavit  by 
proof,"  etc. 

In  Hardle  A  Co.  v.  Colvln,  43  La.  Ann. 
852,  0  South.  740,  tbe  contdtudon  of  tlu  OODit, 
as  stated  In  tbe  syllabus,  was: 

"A  defendant  who  alle^  in  his  answer  the 
untrnthfulneBS  of  plalntUPs  affidavit  for  atta^ 
meat  most  make  out  the  charge  by  a  fair  iwe- 
ponderance  of  proof." 

In  SlmoQB  V.  Jacobs,  16  La.  Ann.  426,  tbe 
court,  after  referring  to  tbe  ruling  In  Brnm- 
gard  V.  Anderson,  16  La.  341,  and  the  dr- 
cumstaoces  of  tbe  case  under  coosideratioo, 
said: 

"In  the  case  at  bar  the  testimony  .[of  the  de- 
fendant in  attachment]  by  no  means  deBte>ys 
the  presumption  arising  from  the  affidavit.** 

And  so  we  find  here.  Defendant  testified 
tbat  he  was  shipping  bis  sugar  under  a  con- 
tract, and  tbat  he  bad  no  intention  of  giving 
an  unfair  preference  to  Cabn  &  Go.,  but 
-the  fact  Is  that,  If  his  crop  (tf  1918  yielded, 
or  promised  when  defmdant  testified  to 
yield,  a  surplus  beyond  tbe  amount  required 
to  satisfy  Gaho  A  Co.'s  [dedge  (and  tbe  evi- 
dence strongly  Indicates  tbat  It  would,  and 
did,  yield  such  surplus),  then  for  defend- 
ant to  continue  to  ship  under  the  con- 
tract, such  as  It  was,  was  to  give  Cabn 
ft  Ca  an  unfair  preferwce,  within  the  mean- 
ing of  the  law,  and  defendant  must  be  pre- 
sumed to  have  Intended  tbe  necessary  con- 
sequence of  his  acts.  In  tbat  connection  It 
appears  to  us  that  even  defendant's  proposed 
settlement  with  bis  creditors  contemplated 
a  preference  in  favor  of  Cabn  &  Go.  a» 
part  of  tbe  Idea  (with  which  defendant  and 
counsel  are  apparently  possessed)  tbat  tbe 
stipulation  In  regard  to  the  Imputation  of 
payments  Is  as  binding,  not  only  on  him,  but 
Ion  bis  creditors,  as  any  other  In  bis  con- 
tract with  that  firm,  and  tbat  it  gives  theui, 
in  effect,  the  same  rights  with  r^rd  to  the 
ordinary  debts  due  tbem  as  with  regard  to 
the  debt  due  for  advances.  Thus  In  the  mo- 
tion to  dissolve  we  find  the  following  alle- 
gations concerning  tbe  proposed  settlement, 
to  wit  (Italics  by  the  court) : 

"Ttiat  for  the  past  two  months  mover  bw^ 
has  been  negotiating  with  all  of  Us  eredlton 
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Witt  a  rtew  of  pajlnf  a  eortain  percenbm  cm 
bis  clalmB  and  to  have  the  balance  extended  for 
<me  and  two  years,  and  that  tbia  was  conditlon- 
«d  upon  all  of  the  creditors  accepting  this  prop- 
ortion; that  his  settlement  contemplated  the 
shipment  of  all  sugar  to  Leon  Gahn  &  Co. ;  that 
under  the  agreement  such  shipment  was  neces- 
sary; and  that  the  proposed  cash  payment  would 
«ml7  be  made  after  the  auffor  wa§  «Mn>M  om 
Lwn  <fakn  ft  O0.  MttUd  with." 

And  tlie  Impression  created  by  those  alle- 
gmtions  (especially  the  last)  Is  strengtbened 
by  the  djcomatance  that,  altbon^  counsel 
say  In  their  brief  that  all  the  creditors,  ez- 
two,  agreed  to  the  settlement,  we  fall 
to  find  among  the  slgnatores  to  the  written 
proposltioo  ffled  In  vwHeam  that  of  Oabn 
ft  Co. 

Concerning  the  question  whether  at  the 
date  of  tbe  attachment  there  was  a  surplus 
In  the  bands  of  Gahn  ft  Ca  beyond  the 
amotint  required  to  satisfy  their  claim  for 
advances,  and,  if  not,  whether  It  was  rea- 
sonably certain  that  there  would  be  such  a 
anrplns,  and  tbat  it  would  Inevitably  be  ap- 
propriated, BO  far  as  needed,  to  the  payment 
of  debts  due  that  firm  other  than  the  debt 
for  advances  to  make  the  crop,  the  erldence 
disclosed  the  f crowing  condition  of  affairs: 
Mr.  BonTlIlain  testlfled  tiiat  he  was  tmable 
to  state,  even  In  round  figures,  the  condition 
of  his  account  with  Cahn  &  Co.,  and  that 
no  <»iie  in  the  place  would  know,  "either  ac- 
curate or  In  round  flgnres,"  the  amount 
that  Cahn  ft  Ca  had  adTanced  in  1918. 

"The  only  things  we  can  go  by,"  he  said,  "are 
the  liens  and  prinlegea  tbat  have  been  executed, 
and  they  must  have  advanced  that  amount,  or 
tlMr  would  not  have  called  for  than.*' 

He  afterwards  said: 

"I  don't  believe  we  hare  snffldent  mraey  to 
my  credit  to  finish  paying  the  labw  bills,  nlnd- 
Ing  expenses,  in  Lwm  Calm  ft  Oc's  hands?* 

He  did  not  say  that  he  had  not  shipped 
raoogh  sugar  to  reimburse  the  advances 
made  and  to  be  made  for  the  entire  crop,  and 
we  rather  doubt  whether  he  won^  have 
made  such  a  statement  As  we  understand 
him,  he  considered  that  Gabn  ft  Co.  had  the 
right  to  appropriate  the  proceeds  of  the  crop 
to  the  payment  of  any  debt  that  he  owed 
them,  and  he  was  probably  not  altogether  in- 
formed as  to  the  manner  or  extent  in  and 
to  which  they  had  exercised  that  right,  but 
had  some  reason  to  believe  tbat  they  had  ap- 
propriated part,  at  least,  of  the  proceeds  to 
the  payment  of  some  past-due  indebtedness, 
open  account,  or  for  money  loaned  or  fur- 
nished for  the  purchase  of  cane,  and  had 
left  part,  perhaps,  of  the  debt  due  for  ad- 
vances on  the  crop  to  be  paid  from  the  pro- 
ceeds of  future  shipments.  He  further  tes- 
tified that  prior  to  the  attachment  he  had 
shipped  (to  Cahn  ft  Co.)  11,775  bags  of  sugar, 
ot  the  average  nrt  weight  of  826  pounds,  and 
that  sugar  was  at  that  time  selUng  at  8.76 
to  8,8  cents  a  poimd.   Taking  8)jb  oeata  as 


the  average  price,  Cahn  ft  Co.  would  have 
realized  (on  3,826,875  pounds  of  sugar)  ¥12T,- 
563^.  The  attachment  issued  oa  December 
6th,  and  plaintiff  offered  to  prove  that  the 
total  shipmraits  would  have  amounted  to 
6,000,000  of  pounds  without,  as  we  undw- 
staud,  including  third  sugars  and  molasses. 
However  that  may  be,  0,000,000  pounds,  at 
3%  cents  would  have  brought,  and  proba- 
bly did  bring,  not  less  than  $200,000.  On 
the  other  hand,  it  is  not  pretended  that  the 
advances  exceeded  $150,000,  and  we  are  not 
convinced  tbat  as  much  as  that  was  receiv- 
ed or  expended  in  that  way. 

Concerning  defendant's  pre-existing  indebt- 
edness, we  have  found  that,  beginning  with 
the  contract  of  January,  1911,  under  which 
defcaidant  had  given  his  not^  for  (100,000 
for  money  to  be  advanced  for  the  crop  of 
tbat  year  "and  balance  then  due,"  and  end- 
ing with  the  contract  of  October  13,  1013,  he 
had  contracted  for  a  total  of  (220,000.  How 
much  of  that  amount  he  had  actually  receiv- 
ed and  how  much  he  had  repaid  up  to  the 
date  of  the  trial  we  have  no  means  of  know- 
ing, as  he  was  unable  or  unwilling  to  throw 
any  U^t  luwn  tbe  subject,  and  refused  to 
produce  his  books.  He  did  say,  however, 
that  he  had  lost  the  best  part  of  his  enp 
in  1911,  and  had  also  lost  In  1012,  from 
which  we  conclude  that  he  started  the  year 
1913  considerably  In  debt  to  Cahn  ft  Co., 
and  to  that  ordinary  debt  or  mortgage  debt, 
as  It  probably  became,  for  wbldk  Cahn  ft 
Co.  had  no  pilvU^  on  the  crop  of  1918, 
thej  were  authorized  to  attribute  the  sur- 
plus proceeds  of  that  crap,  amounting,  as  It 
seems  likely,  to  not  less  than  (50.000 ;  whilst 
the  plaintiff,  who  appears  to  have  furnished 
the  fertilizer,  which  went,  remotely  at  least 
(as  we  assume),  to  the  making  of  the  crop,  as 
yet  gets  nothing. 

Our  brother  of  the  district  court  predicated 
his  judgment  dissolving  the  attachment  main- 
ly, as  we  understand,  upon  tbe  ruling  of  this 
court  in  Bank  v.  Martin,  62  La.  Ann.  16S8, 
28  South.  130,  of  which  he  says: 

"The  court  considers  this  case  a  practical  du- 
plicate of  tbe  case  of  the  Bank  of  New  Iberia  v. 
Martin."  etc. 

But  In  that  case  the  bank  seized  sugar, 
part  f>f  defendant's  cmjh  which,  as  in  this 
case,  was  pledged  to  a  fiictor  for  the  ad- 
vances made  for  its  production,  and  whldi 
defmdant  was  engaged  in  ahlpidng  in  satls- 
&ctioa  of  the  debt  thus  incurred  to  the 
pledgee. 

It  does  not  appear  that  he  owed  the 
pledgee  any  other  debt,  or  that  his  contract 
with  the  pledgee  authorized  the  latter  to  ap- 
propriate the  proceeds  of  the  sugar  to  the 
payment  of  any  other  debt,  whldi  are  the 
distinguishing  features  ot  tbe  present  case,  by 
reason  of  which  It  la  decided  dlfferuiUy  from 
the  caae  dted. 

Our  conclnston  Is  tbat  the  Judgment  ap- 
pealed from  should  be  rerowed,  without 
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prejudice  to  the  rights  ot  Oahn  &  Co.,  who, 
not  having  Interrened  In,  or  been  made  par- 
ties to,  the  rule  to  dissolve  the  attachment, 
are  entitled  to  assert  tbelr  rights  hj  Way  of 
intervention  in  the  main  case. 

It  is  accordingly  adjudged  and  decreed 
that  the  judgment  appealed  from  be  an- 
nulled and  reversed,  and  that  the  attach- 
ment herein  issued  be  maintained  without 
prejudice  to  the  right  of  Leon  Cahn  &  Co. 
to  assert  their  claim  by  way  of  Intervention 
In  the  main  case,  the  defendant  to  pay  the 
costs  of  the  appeal  and,  in  the  district  court, 
of  the  rule  to  dissolve  the  attachment,  all 
other  costs  to  awatt  the  Judgment  on  the 
merits. 

O'NIBLIt,  J.  (dissenting).  The  cimtract  of 
pledge  by  A.  A.  Bonvlllaln  In  favor  of  Leon 
Cahn  &  Co.  was  not  null,  nor  does  the  plain- 
tiff pretend  It  was.  If  It  was  voidable  In  so 
far  as  It  gave  the  pledgee  an  unfair  prefer- 
ence over  other  creditors,  to  the  extent  of 
any  indebtedness  dne  by  the  pledgor  to  the 
pledgee,  the  plaintiff  could  have  set  It  aside 
only  by  a  revocatory  action  against  both 
parties.  As  long  as  it  was  not  set  aside,  the 
pledgor  was  bound  to  carry  it  out.  In  fact, 
there  la  a  recent  criminal  statute  prohibiting 
the  pledgor  of  a  crop  of  sugar  or  other  agri- 
cultural products  from  disposing  of  It  other- 
wise than  to  the  pledgee,  with  intent  to  de- 
prive blm  of  bis  pledge.  There  was  no  fraud 
in  carrying  out  tlie  contract  of  pledge  unless 
there  was  fraud  In  the  contract  Itself ;  and, 
if  there  was  fraud  In  it,  the  pledgee  should 
have  been  cited  as  a  party  defendant  In  an 
action  to  annul  It.  For  these  reasons,  I  re- 
spectfally  dissent  from  the  oi^nion  and  de- 
cree rendered  In  this  case. 


(189  Ul) 

Ko.2U[3S. 

STATE  V.  ASHWORTH  et  al. 

(SaiH«me  Court  of  Louisiana.    Nov.  2,  1916, 
On  Rehearing,  April  3, 1916.  Rciiear- 
Ing  Denied  May  22,  1916J 

(SvUabut  hy  the  Court.} 

1.  SuucTioif  or  Tales  JuaoRa— Statutobt 

PBO  VISION. 

The  purpose  of  the  Act  No.  182  of  1914, 
amending  section  11  of  Act  No.  135  of  1898, 
was  to  relieve  the  tbeiiff  of  authority  to  se- 
lect the  tales  Jnron  necessary  for  the  trial  of  a 
eiimiaal  case. 

2.  SEiAcnoN  OF  Tales  Jubobs— Statdtobt 

FBO  VISION. 

la  the  impaneling  of  a  Jury  or  completing 
the  panel  from  the  talcs  jurors,  the  slips  drawn 
from  the  tales  jury  box  according  to  the  pro- 
vislona  of  the  Act  No.  182  of  1»14  should  be 
drawn  by  the  clerk  of  court  (after  the  tales 
jurors  have  been  summoned  by  the  sberifiO  in 
the  same  manner  that  the  regular  jurors  are 
impaneled  and  ai  tales  jurors  were  drawn  after 
beiDg  summoned  under  section  11  of  Act  No. 
135  of  1898, 

Land,  J.,  dissenting.  , 


(jLddiUotua  Byllahit»  by  Editarial  Staff.) 
On  Rehearing. 

8.  JUBT  «s»72(3)— Ihfahslinq  Jubt— Pbo- 

CBDUBE. 

Since  Act  No.  182  of  1914,  amending  Act 
No.  185  of  1898,  1  11,  preBcrlbing  the  manner 
of  drawing  juries,  does  not  require  that  for  call- 
ing the  tales  jurors  to  be  sworn  on  their  voir 
dire  after  they  have  been  sammoned  and  ap- 
peared the  names  shall  be  drawn  from  a  box. 
there  was  no  irregularity  in  tbe  sherifTn  calling 
the  jnrora  from  ^e  list  whicb  had  been  made  of 
their  jiames  aa  tbc^  were  drawn  from  tbe  talea 
box. 

[Ed.  Note.— For  other  cases,  see  Jury.  Cent. 
Di^l  S40-S42,  847;  DmTiHc.  «=s>72(S).] 

4.  Jubt  ^3072(8)— IirpAHBuna  Jdbt— Powra 
OF  DEpnrr  Clebk. 

Under  Act  No.  43  of  1882  and  Act  No.  220 
of  1902,  authorizing  deputy  clerk  to  exercise  all 
the  powers  granted  to  clerks  ot  courts,  a  deputy 
clerk  may  act  for  the  clerk  in  drawing  a  talea 
venire  from  the  tales  jury  box,  there  being  no 
restriction  on  the  general  power  granted  to  dep- 
uty clerks  except  aa  to  ftie  general  venire,  in 
the  drawing  of  which  Act  No.  136  of  189S.  S  3, 
prescribes  that  the  chief  deputy  alone  may  re- 
place the  detk. 

[Ed.  Notew—For  other  cases,  see  Jnry.  Gent. 
Dig.  il  340-S42.  847:  Dec.  Dig.  «s>72(3).] 

6.  CanciNAL  Law  *s»1144(9)— Appeal— 
VIEW— Pbbbumptiokb. 

Under  Rev.  St  i  667,  authorizing  tbe  ap- 
pointment of  a  deputy  coroner  in  case  the  cor- 
oner is  sick  or  necessarily  absent,  the  sickness 
or  necessary  absence  of  the  coroner  will  be 
presumed  where  the  deputy  coroner  has  acted  in 
holding  inguest,  unless  the  bill  of  exceptions 
shows  the  contrary. 

lEd.  Note.— For  other  cases,  see  Criminal 
Law,  Dee.  Dig.  «b>1144(0).] 

6.  Witnebbbs  «b89B(8>— ZacpEACHifBNi>-Iir- 

CONBIBTBHT  StATBUEKTB  —  FOBUEB  TeBTX- 
HONT. 

The  sworn  testimony  of  a  witness  at  & 
coroner's  inquest  may  be  read  on  tbe  trial  to 
discredit  tlie  witness. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  S  1254;  Dec.  Dig.  «»>393(3).] 

7.  WrrNEssES  «=>380@— Exam  n ahoh— Ref- 
erence TO  FOBirSB  I^BTDTOHT. 

A  district  attomegr  may  on  the  trial  read 
to  hia  own  witness  from  his  sworn  testimony 

taken  down  at  the  coroner's  inquest  and  auc 
whether  he  is  not  now  making  a  different  state- 
ment. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  Hf  1214,  1219;  Dec.  Dig.  «S=»380(l^ 

8.  Cbiminal  Law  <§='80— Parties— Pkinci- 

tAL. 

One  aiding  and  abetting  may  be  separately 
Indicted  as  principal. 

FEd.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  19flhlll.  IBSl;  Deo.  Dig. 

9.  Cbiminal  Law  ^1124(1)— App«Aij—|tec- 

OBD—QtJBBTIONft  PbESBNTBD  VOB  RbTIKW. 

Qronnds  for  a  new  trial  based  on  facts 

which  are  not  broogbt  up  cannot  be  considered 

on  appeal. 

[EM.  Note.— For  other  caaes,  see  Criminal 
Law.  Cent.  Dig.  6S  2939,  2947 ;  Dec.  Dig.  fr=> 
1124(1).] 

0'NieU«  J.,  dissenting.  . 


^saFor  other  oases  see  Muaa  tepto  and  KBT-NUHBSa  tn  all  Ker-Numbered  Digests  and  Indexes 
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Ai;q)eal  firom  Tblrtoenth  Judicial  Dlatirlct 
Court.  mtUh  ot  B^Dldes;  W.  F.  BUutanan, 

Judge. 

Camillas  Ashworth  and  anotber  were  con- 
Tlcted  of  mamlaugliter,  and  appeaL  Af- 
firmed. 

Perrln  A  Perrin,  at  Jena,  for  appellants. 
R.  O.  Pleasant,  Atty.  Qea.,  and  John  B. 
Himter,  Diet  Atty^  ot  Al«andrla  (G.  A. 
Oraidran,  of  New  Orleans^  of  comuel),  tor 
the  State.  r 

O'NIELL.  J.  The  defendants,  Oamlllns 
Asbwortli  and  Valentine  Ashworth,  were  In- 
dicted and  tried  for  murder,  were  convicted 
of  manslaughter,  sentenced  to  imprisonment 
In  the  penitentiary  for  the  terms  of  15  years 
and  21  years,  respectively,  and  have  ap* 
pealed. 

The  first  Ull  of  exceptl<»is  recites  that,  aft- 
er the  regular  venire  of  jurors  was  exhaust- 
ed, the  court  ordered  that  the  names  of  30 
tales  jurors  be  drawn  from  the  tales  jury 
box,  and  that,  before  all  of  the  tales  jurors 
wbose  names  were  drawn  came  into  court, 
the  judge  ordered  the  impaneling  of  the  jury 
to  be  proceeded  with,  and  the  sberlfr  called 
Jurors  from  the  audience,  whose  names  were 
not  drawn  from  tbe  envelope  ot  from  tin 
tales  jnry  box. 

It  is  not  true  that  tbe  names  of  tbe  tales 
jurors  who  were  called  from  tbe  audience 
the  sheriff  had  not  been  drawn  from  the 
tales  jury  box.  The  counsel  who  drafted  this 
bill  of  exceptions  evidently  meant  to  say  that 
tbe  SO  slips  drawn  from  the  tales  jury  box, 
or  the  slips  bearing  the  names  of  those  who 
appeared  in  response  to  tbe  sherUf's  aum- 
mons,  were  not  thereafter  placed  into  a  box 
and  again  drawn  by  tbe  clerk,  bat  that  the 
aberlff  called  from  the  list  made  by  him  of 
tbe  names  that  bad  been  drawn  from  tbe 
tales  Jury  box  the  tales  jurors  who  were 
impaneled  on  the  jury.  T^e  statement  per 
curiam  explains  tbla,  viz.: 

"I  ondered  the  deputy  sietk  to  draw  from  tbe 
Jory  b9x  the  names  d  the  tales  juron  in  the 
presenoe  of  the  court  Tbe  sheriff  made  a  list 
of  said  jurors  as  they  were  drawn.  When  seven 
or  eight  of  the  jurors  reported,  I  ordered  t^e 
trial  to  be  proceeded  with.  The  sheriff  called 
namsa  of  tbe  tales  jurors  from  the  list  of  those 
present,  and  tbe  trial  was  proceeded  with." 

To  whldi  the  defendants*  ceunsel  objected, 
and  reserved  a  bill  of  exceptions. 

[1,3]  It  has  been  observed  by  this  court 
that  tbe  manifest  purpose  of  tbe  Act  No.  182 
of  1»14,  amending  section  11  of  Act  No.  130 
<tf  1898,  was  to  relieve  tbe  sherUF  of  his  au- 
thority to  select  the  tales  jurors  for  the  trial 
of  a  crhnlnal  case.  And  it  has  been  said 
that  tbe  sheriff  Is  not  to  determine  who  or 
how  ronny  of  the  tales  jurors  whose  names 
have  been  drawn  he  will  summon  from  tbe 
list  handed  to  him.  See  State  v,  AndenKHi, 
136  La.  26s,  266,  66  South.  966.  Hence  it 
seems  that  after  tbe  clerk  baa  drawn  from 


tbe  tales  jury  box  the  numt)er  of  names  ordeiv 
ed  by  tbe  judge,  and  when  a  sufficient  num- 
ber of  those  drawn,  In  the  discretion  of  the 
judge,  have  appeared  in  response  to  the  sher- 
iff's summons,  their  names  should  be  put 
Into  a  box  and  drawn  out  by  the  clerk  in  the 
same  manner  in  which  tales  jurors  were 
drawn  for  service  on  the  jury  before  section 
U  of  the  Act  No.  136  of  1898  was  amended 
by  the  Act  Na  182  of  1914,  and  as  tbe  regu- 
lar itxtcn  are  impaneled.  We  cannot  aaaume 
that  tbe  L^Matnre  intended,  by  the  Act 
No.  iffi  of  iS14,  to  do  away  with  tiie  draw- 
ing the  clerk  ot  eoart  of  the  names  neces- 
sary to  complete  the  jury  from  the  names  of 
those  summoned  as  tales  jurors,  and  permit 
the  sheriff  to  select  or  call  them  from  his 
list 

It  Is  nnnecessary  to  consider  the  oOier 
bills  of  exception  Tes^red  by  the  defendants. 

The  verdict  and  sent^ce  appealed  from 
are  annulled,  and  it  is  ordered  that  this  case 
be  remanded  to  tbe  district  conrt  for  a  new 
triaL 

I<AND,  J„  dissents. 

On  Blearing. 

PEOVOSTT,  J.  [S3  On  reconsideraOon 
the  court  has  concluded  that.  Inasmuch  as 
tbe  statute  prescribing  the  manner  of  draw- 
ing juries  does  not  require  that  for  calling 
tbe  tales  jurors  to  be  sworn  on  their  voir 
dire  after  they  have  been  summoned  and 
have  appeared  tbelr  names  shall  be  drawn 
from  a  box,  there  was  no  Irregularity  In  tbe 
sheriff's  calling  said  jurors  from  the  list 
which  had  been  made  of  their  names  as  the 
same  were  drawn  from  tbe  tales  box. 

[4]  Bill  of  exceptl<m  No.  2  presoits  the 
point  whether  a  deputy  clerk  may  act  for  the 
clerk  in  drawing  a  tales  venire  from  the 
tales  Jury  box.  Act  4^  p.  54,  of  1882,  and 
Act  220,  p..  460,  of  1902,  authorize  deputy 
clerks  to  "exercise  all  the  powers  granted  to 
clerks."  This  general  authority  necessarily 
Includes  that  of  drawing  juries;  and  we 
know  of  no  restriction  upon  It  except  as  to 
the  general  venire,  in  the  drawing  of  which 
the  chief  deputy  alone  may  replace  the  clerk. 
Section  8  of  Act  135,  p.  216.  of  1898. 

Bill  No.  3  Involves  the  two  questions 
whether  a  deputy  coroner  may  .  act  In  place 
of  the  coroner  in  holding  an  Inquest,  and 
whether  the  sworn  testimony  of  a  witness 
taken  down  at  tbe  coroner's  Inquest  may  be 
read  to  the  jury  on  the  trial  of  the  case  for 
the  purpose  of  Impeaching  the  witness. 

[fi]  Section  667,  B.  S.,  antborhses  tbe  ap- 
pointment of  a  deputy  coroner,  in  case  the 
coroner  la  sick  or  necessarily  absent  In. 
State  V.  Duffy,  39  La.  Ann.  422,  2  South.  1S4« 
it  was  held  that  the  slckneap  or  necessary 
absence  of  the  coroner  will  be  presomed  un- 
less tbe  bill  of  exc^tlMi  dums  tbe  cimtrary ; 
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and  the  bill  of  exc^tioa  In  the  instant  case 
does  not  make  this  contrary  showtDg. 

[I]  The  second  question  Is  answered  by 
the  decision  in  State  t.  Munholland,  16  La. 
Ann.  376,  where  it  was  held  that: 

"The  teetimooy  of  a  witness  before  an  inqaest 
may  be  admitted  to  discredit  bis  testimony  at 
the  time  of  trial'* 

17}  Bill  Na  4  presents  the  question  wheth- 
er the  district  attorney  may,  on  the  trial, 
read  to  his  own  witness  from  the  awom  tes- 
timony of  the  witness  as  tabm  down  at  the 
coroner's  Inqtiest  and  ask  the  witness  wheth- 
er he  is  not  now  making  &  difflwoit  state- 
ment. 

The  answer  Is  that  he  may.  Marr's  GMm. 
Juris,  i  446,  p.  T58. 

Bill  No.  S  contents  Itself  with  the  bare 
and  naked  redtal  that  the  following  diarge: 

"That  a  verdict  of  gnil^  in  this  case  would 
act  as  aeqnittal  of  another  person  charged  In 
a  separate  indictment  with  the  same  crime" 

— was  asked  to  be  given,  and  was  refused. 
This  conrt,  not  being  informed  of  the  perti- 
nency of  the  charge,  is  not  in  a  position  to 
say  whether  the  refusal  to  give  it  was  error. 
State  V.  Haywood.  121  La.  862,  46  South.  889. 

[I]  Bill  No.  6  raises  the  gnestion  whether 
one  present  aiding  and  abetting  may  be  sep- 
arately indicted  as  a  prindpat 

Being  a  principal  (State  t.  Llttell,  4S  La. 
Ann.  fgiS,  12  Sooth.  TSO),  he  may.  of  conrsek 
be  Indicted  as  such. 

[I]  The  motion  for  a  new  trial  as  to  Its 
first,  second,  and  third  gnnrnds  Is  based  up- 
on facts  whldi  are  not  brought  up,  and  which 
therefore  cannot  be  craisldered.  And  the 
fourth  ground  Is  the  same  presented  by  bill 
of  excepticms  No.  1.  and  already  passed  ml 

The  objection  to  the  suffldency  of  the  bills 
is  without  merit,  in  view  of  the  very  foil  and 
satisfactory  per  curiams. 

On  aU  polnta,  ezc^t  as  to  the  drawing  of 
the  Jury,  the  right  to  anily  tor  a  rtiiearlng 
Is  reserred. 

Judgment  afflrmed. 

O'NIBLI^  J.,  dissents. 

089  LaJ  — « 

No.  20618. 

JONES  T.  TREUONT  LClfBDR  00. 

(Supreme  Court  of  Louisiana.   April  24,  1816. 
Rehearing  Denied  May  22,  1916^ 

(BpUabuM  ly  the  Conrt.) 
1.  Bailboads  ^95(1)— GoiTOTBuonoir— Ob- 

SnSUOnON  OV  HiGHWAT. 

In  crossing  public  roads  it  is  the  statutory 
duty  of  railroads  and  tramways  to  construct 
their  roads  so  as  not  to  hinder,  impede,  or  ob- 
struct the  safe  and  convenient  use  of  we  Urii- 
way.   Act  No.  157  of  1910. 

[Ri.  Note.— For  other  _ 
Cent  Dig.  S  274;  Dec.  Dig.  ^95(1)J 


(AddHUmia  SfUalmt  fty  BUtorial  Btaf.) 
2.  Bailboads  «=»34S(49— CoHiiBUOXiur— I«e- 

ABILITT  rOK  iNJtTBIBS. 

In  an  action  aEainst  a  lumber  company  for 
injuries  from  a  fui  of  plaintUTs  horse,  whleh 
he  was  riding.  Into  a  pit  Aug  by  defendant  in 
constructing  a  tramroad,  evidence  hM  to  show 
that  the  pit  was  dog  in  the  highway. 

[Ed.  Note.— VV>r  other  cases,  see  Ballroads; 
Gent.  Dig.  {  1139;  Dec  Dig.  «s>S48(2).) 

8.  Dauaoks  «=9l82(l)— BKOBSsm  DAiuon— 

Pebsonal  In/itbibs. 

An  award  of  $1,500  damages  for  a  dislo- 
cated shoulder  and  snbseiiuent  pain  and  suffer- 
ing to  a  man  In  the  prime  of  life  is  excessive, 
and  will  be  reduced  to  $1,000. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  f  372;  Dec.  Dig.  4=»132a).] 

Appeal  from  Fifth  Judldal  District  Oonrt, 
Parish  of  Jacbson;  Gas  Moss,  Judge. 

Action  by  A.  D.  Jones  against  the  Tremont 
Lumber  Gompany.  From  a  Judgment  for 
plaintiff,  defoidant  appeals.  Modified  and 
afllnned. 

The  following  Is  the  idat  r^tered  to  In 

opinlcm: 


Grlsham  &  Oglesby,  of  Wlnnfleld,  and 
Stubba  ft  Thens,  of  Monroe,  for  appellant: 
Wlmberiy  ft  Dormon,  of  Shreveport,  for  ap- 
pellee. 

LAND,  3.  Plaintiff  sued  defendant  for 
$5,000  damages  for  personal  injuries,  allec- 
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ed  to  hare  been  snstalned  under  tbe  ftfl- 
lowlnc  drconutanoea: 

Dtftodant  constracted  a  damp  vr  embank- 
ment np(m  a  certain  pobUc  road  In  tbe  parlab 
of  Jaiftaon  for  the  paxpoae  ot  bvildlng  a  log 
tnunioad,  and  In  »  didnr  dog  a  d«^  lude 
In  said  road,  In  mich  a  way  and  ^ob  tbat  It 
conld  not  xeadlU^  be  seen  by  tbe  traTtiilng 
public.  Tbe  work  vaa  done  careleesly  and 
wltbont  proper  consideration  for  tbe  safety 
of  tbe  trarellnff  pnblia 

On  or  aboat  AngDSt  5,  IftlS,  plaintiff,  wblle 
riding  bonebadc  oa  said  road,  anddenly  came 
npcrn  said  diiiiq>,  and  In  croaslng  same  came 
upon  said  bote,  too  late  to  gnlde  bla  borse 
away  from  It,  and  tbe  horse  and  the  rider 
fell  Into  said  bole^  and  In  ao  falling  plain- 
tiff was  thrown  against  tbe  gronnd,  and  his 
ahoxilder  fractured  and  dislocated,  and  his 
back  and  spine  Injored,  canaing  bfm  to  loae 
three  mraths*  time,  and  Inflicting  on  blm  In- 
juries from  which  he  win  never  permanently 
recorer. 

Plaintiff  also  sued  for  tbe  additional  sum 
of  $700  tor  low  of  tinui,  and  tbe  farther  snm 
of  $1,000  as  exonplary  or  punitive  damages 
for  defendant's  alleged  willful,  malldons, 
and  wanton  disregard  of  public  rights  and 
trespass  and  Interference  with  said  public 
road. 

Defendant  for  answer  admits  the  constmc- 
tton  of  a  tramroad  over  certain  lands  in  the 
parish  of  Jackson,  and  that  said  tramroad 
crosses  the  Ruston  and  Western  road;  for 
want  of  snfiBdent  Information  to  Justify  a 
belief,  defendant  denies  that  said  road  is  a 
public  road,  but  aaya  that  In  order  to  carry 
on  Its  business  It  was  necessary  to  constmct 
Bald  tramroad  across  said  road ;  at  the  place 
of  the  alleged  injury  the  ground  la  level, 
and  defendant  there  constructed  a  dump 
l^/ie  feet  high  with  perfect  approaches  to 
said  dump,  tta  width  of  the  alleged  public 
road 

Further  answering  d^endant  denied  that 
It  dug  a  deep  hole  or  any  other  kind  of  hole 
in  tbe  said  road,  and  averred  that  what  holea 
were  dug  were  on  either  side  of  the  road  not 
In  close  proximity  to  the  dirt  road  and  plain- 
ly Tlatble  to  the  trav^ng  public ;  dented  that 
tbe  construction  of  the  tramroad  at  tbat 
place  was  an  interference  with  the  public 
xoftd,  <v  In  vlolatUm  of  any  law;  and  aver- 
red tbat  detondant  left  the  road  In  aa  good 
condition  aa  it  fonnd  It 

Tbo  case  waa  taken  up  before  tbe  Judge 
alone,  and  after  tbe  examination  of  a  score 
or  more  of  wltnessea  waa  submitted,  and  Judg- 
ment was  rendered  in  favor  of  tbe  plaintiff 
for  $1,500,  with  0  per  cent  Interest  tbovon 
fn»n  tbe  date  of  its  rendltlm,  and  all  costs 
of  Boit  Detoidant  baa  amealed. 

Tbe  objection  of  defmdant  to  testimony  to 
support  the  demand  for  permanent  Injuries, 
or  injuries  of  any  kind,  <ff  for  pain  and  suf- 
fering, for  want  of  snflBdent  allegatlona,  was 


pnqterly  ovamled.  7%e  petition  sets  forth 
the  nature  of  the  injuries  received,  and  the 
resulting  pain  and  suffering,  and  loss  of 
time,  and  alleges  tbat  plaintiff  vlU  never  per^ 
manently  recover  therefrom. 

Defendantfs  counsel  In  tbdr  brief  say  tbat 
tbe  Issues  as  made  up  present  two  questions 
for  determlnatlcHt: 

"(1)  Was  the  crossing  made  in  such  a  way 
tbat  the  dtfendant  woola  be  UaUe,  provided  the 
plaintiff  was  not  at  fault  and  did  not  contribute 
to  his  injury? 

"(2)  Was  not  ttie  injury  to  plaintiff  contriV 
ntea  to  and  caused  by  nls  ^wn  anlt,  negligence, 
and  earelessneas.'* 

[1]  It  waa  the  duty  of  tiu  defendant  to 
ctmstmct  its  works  so  aa  not  to  hinder,  Im- 
pede,  or  obstruct  the  safe  and  convenient 
use  of  tbe  highway.  Act  No.  167  of  191(K 
amending  section  691  of  tbe  Bevlaed  Statutes 

of  isra 

Defendant  contends  that  It  had  construct- 
ed a  good  and  safe  crossing  over  Its  tram- 
road,  but  tbat  plalntur  elected  not  to  make 
use  of  It,  and  turning  to  tbs  ri^t  attempted 
to  cross  the  tramroad  at  a  point  beyond  the 
crossing  as  filled  and  graded  tor  public 
travel,  and  In  so  doing  his  borse  stepped  Into 
one  of  the  tuurow  pits  and  feU;  and  that 
said  idjt,  some  four  feet  wide  and  two  feet 
deep,  was  an  op«t  and  visible  obstruction, 
which  should  have  beat  seen  and  avcdded  by 
the  plaintiff  In  tbe  enrdae  of  ordinary  <are. 

Plaintiff  contends  that  the  bole  or  pit  was 
in  tbe  puUlc  road  or  tbe  "old  road,"  aa  it  Is 
called  by  tbe  witnesses,  to  distinguish  it 
from  the  road  opened  after  the  accident,  and 
that  It  was  dug  in  such  a  way  tiiat  It  coold 
not  be  seen  by  a  person  coming  from  t^ 
west  or  north,  going  toward  tbe  east  or 
south  before  It  was  too  late  to  avcAd  gtdng 
Into  it 

We  attadi  Ix^eeto,  for  tbe  sake  of  Illustra- 
tion, a  plat  of  tbe  locus  in  quo,  as  printed  in 
defMidanf  s  brief.  Hhe  accunu^  of  tbe  plat 
in  some  particulars  is  dlspoted  by  the  plain- 
tiff. 

tl]  After  an  attenUve  oonsideratlon  at  all 
the  evidence  In  the  record,  we  think  that  It 
la  telrly  proven  Uiat  Qm  bole  Into  wbidi 
plaintiff's  horse  steiwed  was  a  barrow  pit  dug 
by  the  defendant's  employes,  in  tlie  Bu8t<m  ft 
Western  road,  wbldi  waa  tbe  only  one  In 
public  use  at  the  time  of  the  accident  The 
"old  road"  bad  hem  abandoned,  and  the 
"new  road"  was  opened  after  the  acddent 
As  shown  by  tbe  plat  the  railroad  dump  or 
roadbed  crossed  tbe  public  road  diagonally, 
at  a  point  where  the  latter  conmenced  to 
curve  to  the  right  The  roadbed  waa  con- 
structed with  earth  taken  from  barrow  pita 
on  each  side  of  tbe  tramway.  There  la  posi- 
tive testim<my  in  tbe  record  Uiat  tbe  incline 
or  approadi  oa  the  east  or  south  did  not  fol- 
low the  curve  of  the  Ruston  ft  Western  road. 
The  result  was  tbat  a  portion  of  said  road 
waa  sKduded  from  the  a^n'oach;  and  in 
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tblB  portlMi,  witnessef  tot  tbe  plalntUf  lo- 
cate the  bole  or  pit,  which  caused  the  acci- 
dent In  qaestloD.  The  witness  Gllne  Ford, 
quoted  In  defendant's  brief,  and  overseer  of 
the  road  In  question  at  the  time  of  tbe  ac- 
cident, testifled  that  the  hole  or  pit  was  In 
the  public  road.  The  situation  just  before 
and  after  the  accident  seems  to  have  been, 
as  described  by  several  witnesses,  such  as 
to  compel  the  traveler  to  cross,  or  go  around 
this  barrow  pit  In  order  to  oontlmie  bis 
Journey  alcmg  tbe  Buston  &  Western  rood. 

The  case  on  the  plea  of  contributory  neg- 
ligence la  more  doabtfol,  but  we  are  not 
prepared  to  say  that  the  trial  Judge,  on  the 
evidence  before  him,  erred  in  finding  tbe 
Idalntiff  not  guUty. 

[tl  howenr,  consldCT  the  award  as 
earcrasiTew  A  dislocated  ahoolder  Is  a  minor 
Injury,  and  tbib  consequent  pain  and  anffer- 


ing  to  a  man  In  0ie  i^rlme  <^  life  is  of  no 
great  severl^.  llie  testimony  of  the  sor- 
geons  show  no  permanoit  Injary  to  the  shoul- 
der. One  of  them  found  an  efficiency  of  85 
per  cent.,  and  another  an  effldeucy  of  09 
per  cent.  Clonslderlng  the  elements  of  pain, 
suffering,  and  loss  of  time  claimed  In  the  pe> 
tltlon.  we  are  of  <^nion  ttiat  an  award  of 
$1,000  Is  sufficient  compensation.  In  Smith 
T.  Mlnden  Lumb^  Co.,  114  La.  1085.  88 
South.  821,  this  court  refused  to  increase  an 
award  of  91tS00  for  a  broken  arm  and  dislo- 
cated ahoolder.  While  there  la  no  standard 
for  the  measurement  of  damages  in  a  caae 
like  this,  there  ahoold  be  s<»ie  regard  Cor 
uniformity. 

It  la  tliw^ore  ordwad  that  tbe  amennt  of 
the  Judgment  btiow  be  reduced  from  $1,S00 
to  $1,000,  and  that  aa  thus  amended  be  af- 
firmed; gaalntltt  to  pay  coats  of  iwoaL 
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WII4LIB  T.  SUBniBS  «t  aL   (No.  18200) 

(Supreme  Court  of  Mississippi,  Division  A. 
June  6,  1916.) 

1.  MUNICIPAZ.  COBP0R:fcTIONB  €=706(3)— TJM 
OF  STBBR8  —  RUHAWAT  TUHS  —  PBMUKP- 
TIOIIB. 

From  the  fact  tbat  a  team  la  rnoning  away 
on  a  cit7  street,  unattended  by  any  person,  the 
presumption  of  negUeence  arises  as  against  the 
owner,  under  the  maxim  rea  ipsa  loquitur,  but 
DO  preaamptioii  arlsea  If  the  team  la  aecun- 
panfed  by  the  drlm. 

[Ed.  Note.— For  other  caaea,  aae  Municipal 
Corporationa,  Cent  Dig.  1 151S;  Dec.  Die  «=» 
706^).] 

2.  Municipal  Cobpobations  ®=9706(3)— Usk 
OF  STaKETS  —  Runaway  Teams  —  Peksuup- 

TIOHS— "ACOOMPAHT.  *• 

Where  plalntiS  was  injured  by  a  runaway 
team,  when  the  small  boy  driver  waa  running 
along  bdiind  the  team  shouting  and  trying  to 
overtake  It,  he  was  not  "accompanying"  the 
team,  so  aa  to  rebut  the  presumption  of  negli- 
gence arising  in  the  case  of  an  unattended  run- 
away team,  but  it  must  appear  that  the  person 
in  charge  was  in  the  vetjicle.  or  had  tiie  reins 
at  the  time  the  runaway  started. 

[Ed.  Note^For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  1 1618;  Dec.  Dig. 
706(3). 

For  other  definitions,  aee  Words  and  Phrasea, 
Accompany.] 

Appeal  from  Circuit  Ooart,  Lauderdale 
CouDty ;  J.  L.  Buckley,  Judge. 

Action  by  Mrs.  N.  B.  Willis  against  Jobu 
H.  Seuunes,  Jr.,  and  othwa.  From  a  judg- 
ment on  peremptory  inatmctltm  for  defend- 
ants, plalntlfC  appeals.  Reversed  and  re- 
manded. 

Fewell  &  Cameron,  of  Meridian,  for  appel- 
lant. Cochran  &  McCants.  of  Meridian,  for 
appellees. 

SYKES,  J.  The  appellant  here,  plalattfl 
In  the  court  below,  filed  suit  In  the  circuit 
court  of  Lauderdale  county  for  damages 
against  the  appellees  for  the  sum  of  $10,000 
for  personal  injuries  alleged  to  have  been 
sustained  by  her  on  or  about  the  15th  day 
of  February,  1913,  In  the  dty  of  Meridian. 

The  testimony  for  the  plaintiff  In  the  court 
below  showed  that  In  the  early  part  of  the 
night  of  the  above-mentioned  date  the  plain- 
tiff, in  company  with  her  daughter-lu-law, 
alighted  from  a  West  Bud  street  car  at 
Fifth  street  and  Twenty-Third  avenue,  and 
started  toward  the  sidewalk,  when  some  one 
hollered,  "Look  out  for  a  runaway  horse!" 
The  api>ellaiit's  daughter-in-law  arrived  at 
the  sidewalk  in  safety,  but  the  appellant, 
who  was  an  old  lady  of  about  69  years  of 
age,  in  the  confusion  of  the  moment  was  un- 
able to  escape,  and  was  struck  and  run  over 
by  a  runaway  horse  hitched  to  a  wagon,  In 
which  wagon  there  waa  no  one  whatever. 
The  wagon  was  the  delivery  wagon  of  the 
defendants.  It  appears  from  the  testimony 
that  while  the  horse  was  nmnlng  away  In 
the  street  a  small  boy,  who  evidently  must 


have  been  driving  Ow  wagon  at  some  period 
before  the  borse  ran  away,  was  running 
along  on  the  sidewalk  hoUerbiff  to  people  to 
lottk.  out  for  tbn  runawar  horse,  and  appar- 
ently waa  trying  to  orartake  tbe  horse.  The 
plalntlfl  sustained  severe  personal  injuries, 
which  it  la  unnecesi&ry  for  us  to  discuss  In 
this  q^inlon. 

After  -the  Introduction  of  the  testimony  for 
the  i^aintifr,  upon  a  motion  by  the  dtfend- 
ants,  the  testimony  was  excluded,  and  tbe 
Jury  peremptorily  Instructed  to  return  a  ver- 
dict for  tha  defendant  Tt^  was  done,  and 
Judgment  waa  rendoed  thereupon,  from 
whlidk  Judgment  this  aroeal  is  prosecuted. 

[I]  The  only  question  presented  to  the 
court  for  ded^on  is  whether  or  not  the  proof 
of  the  feet  that  the  horse  was  running  away  ' 
with  no  driver  or  no  one  else  In  the  wagon 
or  on  the  ground  holding  the  reins  was  sufil- 
cient  to  make  out  a  prima  fade  case  of  neg- 
ligence against  the  defendants.  This  is  the 
first  time  that  Oils  Question  has  been  pre- 
sented to  this  court  for  decision.  It  is  a 
well-known  tact  that  by  virtue  of  their  train- 
ing horses  are  not  In  the  habit  of  running 
away  when  there  Is  some  one  in  charge  of  tbe 
vehicle  to  which  they  are  harnessed.  The 
weight  of  authority  seems  to  be  Uiat,  when 
some  one  Is  occupying  the  vehicle  to  which 
runaway  horses  are  attached,  then  no  pre- 
sumption of  negligence  arises  from  the  &ct 
that  the  horses  are  running  away.  But  the 
contrary  rule  seems  to  prevail  when  a  run- 
away team  is  unaccompanied  by  one  in  charge 
of  the  same.  This  rule  in  well  stated  in  R. 
C.  L.  VOL  1,  par.  52,  p.  1108,  as  follows; 

"Much  has  been  said  aa  to  the  presumption  of 
negligence  arising  from  the  mere  fact  that  a 
horse  ran  away,  some  authorities  holding  that, 
in  tbe  absence  of  a  suitable  explanation,  neglect 
OD  the  part  of  the  owner  or  driver  is  fairly  in- 
ferable  from  such  a  circumstance  alone,  while  oth* 
er  courts  maintuin  that  from  such  an  occurrence 
^\ant  of  care  cannot  be  presumed,  but  that,  as 
tbe  burden  of  proof  of  negligence  rests  on  the 
plaintiff,  he  must  Hhow  something  more  clearly 
and  positively  negligent  in  character  before  he 
can  sustain  an  action.  An  analysis  of  the  cases, 
however,  tends  to  the  conclusion,  which  is  ap- 
parently supported  by  the  weight  of  authority, 
that  negligence  is  prima  fade  imputable  to  the 
owner  when  a  team  is  found  running  away  unat- 
teoded  on  a  public  highway,  and  damage  results 
to  one  lawfully  thereon,  but  that  no  audi  infer- 
ence is  legitimately  deducible  where  a  horse  is 
running  away  with  his  driver.  In  the  former 
case  the  maxim  res  ipsa  loquitur  is  applied ; 
OS  the  common  experience  of  mankind  proves 
that  horses  which  are  well  broken  and  kept  un- 
der control  will  not,  save  in  exceptional  caae& 
break  away  from  the  one  In  charge  of  them  and 
inflict  injury.  Therefore  tbe  foct  that  a  horse  Is 
running  away  unattended  would  seem  to  affon) 
some  evidence  that  it  was  not  properly  cared  for, 
or  bad  been  left  unfastened  or  miproperly  and 
negligently  secured,  none  of  which  inferences 
can  be  reasonably  drawn  as  to  a  horse  running 
away  with  Its  driver.  Bat  in  cases  of  this 
character  it  is  well  to  bear  in  mind  that,  wheth* 
er  in  the  particular  'jurisdiction  the  bare  fact 
that  a  horse  ran  away  is,  or  is  not,  sufficient 
prima  fade  evidence  of  negligence,  very  little  la 
the  way  of  attending  drcnmstances  may  in  any 
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{iTen  CBH  be  unple  to  repel  or  iHn  (onndatioB 
for  the  inference. 

In  many  cases  it  would  be  hnpowlble  for 
tbe  plalntiUEs  to  prore  the  ne^lgence  of  the 
defendants  nnleas  the  doctrine  of  res  Ipsa 
loquitur  was  applied.  it  la  qnlte  an  easy 
matter  for  the  owner  of  a  ranaway  team  to 
rebnt  this  testlmouy  by  showing  that  the 
mnaway  was  not  tbe  result  of  ne^igence. 
This  testimony  Is  peculiarly  within  the  knowl- 
edge of  the  owner  of  the  team  and  his  em- 
ployes. Gorsndi  t.  Swan,  109  Tenn.  86,  60 
a.  W.  1113.  97  Am.  St  Rep.  836. 

[J]  It  cannot  be  said  that  the  fhct  that  the 
■null  boy  who  appears  to  have  been  tbe  driv- 
er of  ttie  runaway  team  wan  running  upon 
the  sidewalk  was  in  chai^  of  or  accompany- 
ing the  team  In  such  sense  as  to  rebut  the 
presomptlon  of  negligence.  In  order  to  ac- 
company the  team  in  tbe  sense  meant  by  the 
authorities  upon  this  subject,  tbe  fact  ^ould 
appear  that  the  driver  or  person  was  In  the 
mgon  or  in  such  position  as  to  abow  that 
when  the  mnaway  started  he  was  actually 
In  omtrol  of  the  team  or  had  hold  of  the 
reins. 

Reversed  and  remanded. 


HATTIKSBURO  GROCERY  CO.  T.  TOUP- 
KIMS.   (No.  18237.) 

(Snpreme  Gonrt  of  Hiiaissippl,  Division  A. 
Jtme  1916.) 

1.  TiVK  4=99(2)  —  Computation  —  Days  Bx- 
CLUDBD— Limitations— "Next. '* 

Under  Code  1906,  i  3103,  providing  that  all 
actions  on  judgments  of  courts  of  record  shall 
be  brought  within  seven  years  "next^*  after  ren- 
dition thereof,  and  not  after,  and  section  1606, 
providiug  that  in  all  cases  not  specifically  men- 
tioned, when  any  specific  number  of  days  shall 
be  prescribed,  one  day  shall  be  excluded  and  the 
other  included,  where  Judgment  was  rendered  on 
October  31,  1907,  salt  thereon,  b»UQ  October 
31.  1914,  was  not  barred,  tbe  first  day  being  ex- 
cluded by  the  use  of  the  word  "next**^  in  section 
3103. 

[Ed.  Note.— For  other  cases,  see  Time,  Cent 
Dfg.  ii  17,  32;  Dec  Dig.  ^9(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Next.] 

2.  Time  «=>11— Fbactions  or  Dats— Louta- 

TIONS. 

In  computins  the  period  for  bar  of  an  ae- 
tion  by  lapse  of  Brae,  uractions  of  days  will  not 
be  considered. 

[Ed.  Note.— For  oOier  cases,  see  Hme,  Cent 
Dig.  I  53;  Dec.  Dig.  ^11.] 

Appeal  from  Circuit  Court,  Forrest  Coun- 
ty ;  J.  M.  Arnold,  Judge. 

Action  by  the  Hattiesburg  Grocery  Com- 
pany against  J.  C.  Tompkins.  From  an  ot^ 
der  overruling  plaintiff's  demurrer  to  the 
plea,  plaintiff  appeals.  Reversed  and  re> 
manded. 

Sullivan,  Conner  &  SuUlvan,  of  Hatties- 
burg, fbr  appellant  J<^n  T.  Haney,  of  Hat- 
ttesburg,  for  appellee. 


STKES,  J.  Ob  the  Slat  day  Ot  October. 
1907,  tbe  appellant  the  HatUesbors  OiooeTy 
Company,  xeoorered  a  Jndgmmit  In  the  dr- 
cnit  court  of  Forrest  oounty  against  J.  O. 
ToD^klns.  the  appellee,  in  the  sum  of  f334.G4. 
On  the  31jBt  day  of  October,  1914,  the  appel- 
lant filed  this  suit  on  the  Judgmoit  In  tbe 
drcnit  court  of  Forrest  county,  the  declara- 
tion being  filed  on  that  day  and  process  Is- 
sued and  serred  upon  the  defoidant,  J.  C 
Tompkins,  on  that  day.  Tbe  defendant,  the 
appellee  here,  pleaded  the  statute  of  limita- 
tion of  seven  years.  Plaintiff  demurred  to 
the  piea,  and  the  lower  court  oremiled  Ots 
demurrer,  from  which  Judgment  appelant 
prosecutes  this  appeaL 

Section  3108  of  the  Code  of  1906  Is  as  Col- 
lows: 

"All  actions  founded  on  any  Judgment  or  de- 
cree rendered  by  any  court  of  record  in  this 
state,  shall  be  brought  within  seven  years  next 
after  tbe  rendition  of  such  judgment  or  decree, 
and  not  after ;  and  an  execution  shall  not  issue 
on  any  Judgment  or  decree  after  seven  years 
from  the  date  of  the  Judgment  or  deetee." 

It  la  the  contention  ot  the  anwUant  that 
the  serai-year  statute  of  limitations  did  not 
begin  to  run  against  this  Judgment  until  the 
day  after  Its  rradltlon.  In  other  words,  that 
lu  counting  the  seven  years,  the  court  should 
exclude  the  first  day  from  the  count  It  Is 
admitted  by  tbe  appellee  that  the  Judgment 
was  not  barred,  provided  this  first  day  should 
be  aduded.  The  appellee,  howew,  con- 
tends that  a  proper  construction  of  the  8ta^ 
nte  la  to  Include  the  day  the  Judgment  was 
rendered. 

LI,  2]  SecUon  1606  of  the  Code  of  1906 
states  how  time  is  computed  in  certain  In- 
stances, but  not  in  tbe  one  under  consldraa- 
tlon,  and  further  stat^: 

"And  in  all  other  cases  when  any  number  of 
days  shall  be  prescribed,  one  day  shall  be  ex- 
dnded  and  the  other  included." 

While  a  number  of  states  have  statobny 
enactmente  providing  for  tbe  Inclusion  or  ei- 
duslon  of  certain  days,  we  find  that  Uissis- 
slppl  has  none  governing  this  cause.  Tbe  au- 
thorities are  somewhat  divided  on  the  pn^ 
sltlon,  but  the  weight  of  authority  Is  to  tbe 
effect  that  the  first  day  should  be  excluded 
from  the  count  The  theory  of  the  law  is 
that  tbe  entire  time  of  seven  years  ^ould 
elapse  before  the  claim  is  barred  by  the  stet- 
ate  of  limitations.  This  law  should  be  most 
favorably  construed  in  favor  of  keeping  the 
Judgment  alive  for  the  full  period.  While  tbe 
law,  as  a  general  rule,  recognizes  no  fraction 
of  a  day,  at  the  same  time,  as  a  matter  of 
common  knowledge,  we  know  that  courts  do 
not  convene  before  8  or  9  o'dock  in  the  day. 
Therefore,  In  this  case,  the  judgment  certain- 
ly could  not  have  been  taken  until  dght  or 
Dine  hours  after  October  31, 1907,  had  b^an, 
and  to  bold  that  this  day  should  be  counted 
would  be  in  effect  to  deprive  the  appeUint 
here  of  at  least  a  fractional  part  of  a  day  to 
which  he  is  entitled  under  the  law.  Since 
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the  law  knows  nor  reeognlses  any  fractiraial 
part  of  a  day  In  a  case  of  ttds  klndt  and  since 
the  statute  of  limitations  shoold  be  most  lib- 
erally construe  to  keep  tbe  Judgment  allre 
as  long  as  possible.  It  is  oui  ccmduslon  that 
Justice  demands  tiiat  the  court  hold  that  the 
first  day  should  be  excluded.  This  may  per- 
haps keep  the  Judgment  alive  for  a  few  hours 
longer  than  It  would  be  If  the  court  recognis- 
ed fractions  of  a  day.  Here  we  are  compel- 
led to  bold  that  the  Judgment  was  alive  for 
tlie  entire  day  of  October  31,  thereby 
perbaps  giving  It  vaUdity.  for  a  few  hours 
longer  tlian  a  pwlod  of  sevoi  years  from  the 
time  of  its  actual  roidltltm ;  or  to  hold  that 
the  entire  day  of  October  31,  1907.  should  be 
counted,  in  whli^  event  we  would  be  actually 
shortenbig  tbe  period  of  seven  years  by  at 
least  eight  or  nine  hours.  Section  3103  ot  the 
Code  above  (quoted  si^s  that: 

"AU  actions  •  •  •  ihaU  be  brought  within 
seven  years  fie«<  after  ths  renditicm  ol  socb 
judgment,"  etc. 

We  think  the  use  of  tbe  word  "next"  in  tbe 
above  section  precludes  the  Idea  that  the  day 
on  which  th«  judgment  is  rendered  should  be 
couDted.  As  was  well  said  In  the  case  of 
Mengea  v.  Frick,  73  Pa.  137, 13  Am.  Rep.  731. 
in  construing  a  statute  of  limitations: 

"The  act  provides  that  actions  for  account 
nhaJi  be  conuneneed  and  sued  'within  six  yeara 
next  after  the  cause  of  sueb  actions  or  suit,  and 
not  after.'  There  can  be  no  doubt  that  the 
cause  of  action  in  this  case  arose  oii  the  day  the 
timber  waa  delivered.  If  that  day  is  to  be  ex- 
cluded from  the  reckoning,  the  six  years  bad  not 
expired  when  tbe  suit  was  commenced.  But 
vhy,  even  if  the  words  of  tbe  act  are  to  receive 
a  strict  and  literal  construction,  should  it  not 
be  excluded?  'Within  six  years  next  after  the 
cause  of  action  or  suit,'  as  applied  to  the  facts 
of  this  case,  must  necessarily  mean  within  six 
years  next  after  the  day  on  wtdcb  the  timber 
was  delivered." 

A  carefDl  exandnattm  of  tbe  authorities 
shows  that  the  great  w^it  of  autliority  is 
in  Une  with  this  decision.  Warrai  v.  Blade, 
23  Hlcb.  1,  9  Am.  Bep^  70;  Bemis  t.  Leon- 
ard. 118  Mae.  002, 19  Am.  Bep.  470;  Black- 
man  v.  Nrarlng,  43  Conn.  66, 21  Am.  Rep.  634. 

Reversed  and  remanded. 


STATD  ez  rel.  ATTORNEY  GENERAL  t. 

McDowell.  (No.  18924.) 

(Supreme  Court  of  Mississippi,  Division  B. 
May  29,  1916.) 

1.  HULTH  «=>7(1)  —  FAOIOBt  InSPKOTOB  — 

Tebm  OB  Office. 

Under  Laws  1914,  a  163,  providing  for  a 
state  factory  inspector  and  fixing  his  salary  and 
prescribiBg  bis  duties,  but  not  fixing  his  term  of 
office,  construed  with  Code  1906,  I  3456,  pro- 
viding that  the  term  of  office  of  all  officers  not 
otbeiwise  provided  by  law  shall  be  foar  years 
and  until  their  aucceaaors  shall  be  duly  quaUfied, 
the  term  of  office  ia  for  four  years. 

[Ed.  Note— For  other  ca8e%  see  Health,  Cent 
Dfe.  I  6;  Dec  Dig.  «=>7(in 


2.  Health  ^=>7(1)— Faotoet  Inspector— R»- 

HOVAL. 

Authority  of  the  state  board  of  health  to 
remove  the  state  factory  Inspector  for  cause 
gives  tbe  board  power  to  remove  him  only  for  a 

good  cause,  and  not  upon  a  mere  arbitrary  exer- 
cise of  such  authority,  and  then  only  upon 
charges,  notice,  and  an  opportunity  to  be  heard, 

[Ed.  Note.— For  other  cases,  see  Health,  Gent. 
Dig.  I  6;  Dec  Dig.  «=>7(l).j 

Appeal  from  Circuit  Court,  Hinds  County ; 
W.  H.  Potter,  Judge. 

Quo  warranto  by  the  State,  on  relation  of 
the  Attorney  General,  against  David  Mc- 
Dowell. Judgment  for  defendant,  and  relat- 
or appeals.  AiUnued. 

Mayes,  Wells,  May  &  Sanders,  of  Jackson, 
for  appellant  A.  H.  Longloo  and  J,  R.  Me- 
DoweU,  both  of  Jackson,  for  appellee. 


POTTER,  J.  [t]  David  McDowell,  the  ap- 
pellee in  this  case,  was  appointed  state  fac- 
tory Inspector  under  chapter  163,  Laws  of 
1914,  and  bis  term  of  office  began  May  1, 
1914,  and  according  to  his  contentlcHi  ends 
May  1,  1918,  unless  vacated  by  deatb,  resig- 
nation, or  removal  for  cause.  On  tbe  26tb 
day  of  January,  1916,  the  state  board  of 
health,  acting,  as  It  believed,  within  rights 
and  powers  conferred  by  chapter  163  of  the 
Laws  of  1914,  passed  an  order  declaring  the 
office  of  factory  inspector  vacant,  and  elect- 
ed A.  B.  Hobbs  to  fill  the  vacancy  so  de- 
clared. Mr.  Hobbs,  having  been  commission- 
ed by  virtue  of  said  election,  demanded  of 
Mr.  McDowell  that  the  office,  paraphernalia, 
records,  etc.,  of  the  office  in  question  be 
turned  over  to  him.  This  Mr.  McDowell  re- 
fused to  do,  maintaining  that  tbe  board  of 
health  had  no  legal  authority  to  declare  tbe 
office  vacant,  and  tbat  Mr.  Hobbs  had  not 
been  legally  elected  to  tbe  office,  as  no  vacan- 
cy existed.  Chapter  163  of  the  Laws  of  1914 
does  not  provide  the  term  of  office  of  tbe 
factory  inspector,  therefore  section  3456  of 
the  Code  of  1906,  providing  "that  tbe  term 
of  office  of  all  officers,  not  otherwise  pro- 
vided by  law,  shall  be  four  years  and  until 
their  successors  shall  be  duly  quallfled,"  ap- 
plies; and  Mr.  McDowell's  term  of  office, 
Uierefore,  bad  not  expired  at  the  time  the 
board  of  health  attempted  to  remove  him 
and  elect  his  successor.  This  suit  was 
brought  by  the  Attorney  Qeneral  to  deter- 
mine whether  or  not  Mr.  McDowell  Is  right- 
fully entitled  to  the  office  in  question. 

[2]  It  is  conceded  by  counsel  for  appellant, 
and  It  is  too  dear  for  argument  that  the 
office  in  question  Is  a  public  office.  The  posi- 
tion of  state  factory  Inspector  is  denominated 
an  office  by  tbe  act  creating  the  office,  bis 
salary  is  fixed  by  statute,  his  duties  are  pre- 
scribed by  statute,  and  he  is  not  subject  to 
the  direction  of  any  authority  In  tbe  perfor- 
mance of  his  duUes.  In  fact,  he  is  made  a 
public  officer  in  every  possible  way  that  the 
Legislature  can  make  an  offlcw  a  public 
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officer.  Hw  queeUon  therefore,  to  detsnnliie 
Is  whether  or  not,  under  a  statute  giving  the 
board  of  health  authority  to  remove  the 
state  taxtorj  Inspector  "tax  cause,**  the  said 
board  has  the  authorttr  to  remove  such  of- 
ficer without  Bpedfjrlng  any  cause  satts- 
factory  or  otherwise  and  to  remove  him  with- 
out a  hearing.  In  our  opinion  tiie  authority 
cuifNTed  on  the  board  of  health  to  remove 
the  fact(»y  tnspec^r  can  be  exerdsed  only 
upon  "charges,  notice,  and  sn  opportunity 
to  be  heard."  While  the  board  of  health  un- 
der the  statute  in  question  has  the  authority 
to  remove  the  factory  Inspector  for  cause, 
this  cause  most  be  a  good  cause,  and  not  a 
mere  arbitrary  ezerdae  of  the  authority  thus 
conferred.  Tba  factory  inspector  must  be 
informed  of  the  nature  of  the  charges  pre- 
ferred against  him,  and  an  oKwrtuni^  must 
be  afforded  htm  to  be  heard;  In  other  words, 
he  iM  entitled  to  his  day  in  court 

"A  conditional  or  limited  power  of  removal, 
as  for  cause  may,  however,  be  exercised  onl?  aft- 
^  er  char^ea  have  been  made  agaiQet  and  a  hear- 
ing  accorded  the  person  to  be  removed.  But  if 
the  power  to  remove  is  for  a  specified  cause  or 
other  cause  satisfactory  to  the  removing  au- 
tliority  no  hearing  need  be  given."  29  Cyc, 
140B. 

A  well-considwed  case  holdii^  to  this  effect 
Is  Bkem  v.  McGovem,  161  Wis.  157,  142  N. 
W.  595.  46  L.  R.  A.  (N.  8.)  797.  ttom  the 
Supreme  Court  ot  Wisconsin,  and  also  tiie 
case  of  Reid  v.  Walbridge,  119  Bfo.  888,  24 
S.  W.  457,  41  Am.  St.  Rep.  663. 

The  judgment  at  the  drcnit  court  is  there- 
fore affirmed. 

Affirmed. 


WARB  V.  STATE  ex  rd.  POOm 
(Na  18998.) 

(Supreme  Coart  of  Miasissippi,  Dividon  B. 
May  29,  1910.) 
HsALTH  «=»7{l>—OFncEEs— Removal— Stat- 

DTE»— "PUBLIO  OfPICKB." 

Code  1906,  $  2491,  provides  that  a  com- 
netent  physician  shall  be  app<Hnted  county 
health  officer  for  and  from  each  county  by  the 
state  board  of  health,  for  a  term  of  two  years. 
Section  2494  defines  his  daties  and  places  him 
under  the  joint  supervisioD  of  the  state  board 
of  health  and  the  board  of  county  supervisors. 
Section  2609  provides  for  his  salary.  SectiouK 
*2616  end  2516a  define  his  authority  in  certain 
matters,  and  aection  2490  provides  that  the 
state  board  of  health  may  remove  any  county 
liealth  officer  end  fill  the  vacancy  thereby  occa- 
sioned. Held,  that  the  county  health  officer 
was  a  "public  c^eer,"  who  could  not  be  re- 
moved by  the  state  board  of  health  at  any 
meeting  without  reason,  notice,  or  hearing,  and 
who  was  removable  only  for  good  and  reasonable 
cause. 

[Ed.  Note.— For  other  cases,  see  Health,  Cent. 
Dig.  I  6;  Dec  Dig.  «s>7(l). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Officer.] 

Appeal  from  Circuit  Court,  Hinds  County; 
W.  H.  Potter,  Judge. 
Quo  warranto  by  the  State,  on  relation  of 


E.  B.  Poole,  against  7.  Iff.  War&  ludginent 
for  relator  on  overruling  donurrer  to  ttie 

petition,  and  defendant  appeals.  Affirmed. 

Mayes,  Wells,  May  &  Sanders,  of  Jacbson, 
for  appellant  A.  H.  Longlno,  of  Jackson, 
for  appellee. 

STEVENS,  J.  The  state,  on  relation  of  G. 
B.  Poole,  instituted  ttiis  quo  warranto  pro- 
ceeding in  the  circuit  court  of  the  First  dis- 
trict ot  mnds  county,  making  knom  to  the 
court  tbBt  on  the  19th  day  ot  June,  1915.  &. 
B.  Poole  was  duly  and  regularly  selected 
county  heatth  officer  of  Hinds  coun^  by  the 
state  board  of  health  for  the  term  and  period 
of  two  years  from  June  19,  1915;  Oat  his 
appcrfntment  was  duly  certified  1^  the  secre- 
tary of  t3ie  board  ot  health  to  the  board  of 
supervisors  of  said  county;  ttiat  the  annual 
salary  of  relator  was  fixed  by  tiie  l>oard  of 
snpervlsora  at  ^,200;  that  relator  acc^ted 
his  appointment  and  qualified  and  entered 
upon  the  duties  of  his  office,  and  has  been  re- 
ceiving the  emoluments  thereof,  and  now  as- 
serts with  confldenoe  bis  right  to  discharge 
the  duties  and  functions  c€  the  office  ai^  to 
receive  the  compeoaatlon  incident  to  and  pro- 
vided therefor.  petition  further  avers 
that  the  state  board  of  health,  at  a  meting 

held  on  the  day  of  »  1016,  and 

at  a  time  when  the  personnel  of  the  board 
had  changed,  undertook  unlawfully  to  termi- 
nate the  tenure  of  relator  In  his  said  office 
of  county  health  officer  by  attempting  to  de- 
clare the  (MOoe  vacant,  in  the  &oe  ot  tlie  fact 
that  nearly  a  year  and  a  half  of  the  two 
years  term  tor  which  relator  was  appointed 
had  not  expired,  and  that  the  action  of  the 
board  was  without  notice  tov  or  any  hearing 
aoeorded  to,  relator,  and  was  illegal  and  void. 
It  is  averred,  further,  that,  after  undntak- 
ing  to  declare  the  office  vacant,  the  board 
then  proceeded  to  name  Dr.  J.  M.  Ware  to 
flu  the  vacancy  thus  attempted  to  he  cre- 
ated ;  that  Dr.  Ware  now  claima  to  be  the 
county  health  officer  ot  the  county,  and  Is  as- 
suming the  ri^t  to  hold  the  office,  to  per- 
form tba  functions  thereof,  and  to  demand 
and  receive  the  otHnpensatfon  awarded.  It 
Is  the  contention  of  the  petition  that  relator 
is  entitled  to  ht^d  and  retain  his  said  office 
until  the  expiration  at  his  term,  and  to  have 
the  court  guarantee  him  in  tiiia  right  and  to 
bar  or  prevent  the  said  Ware  from  holding, 
or  attempting  to  hold,  the  same,  or.  in  any 
way  from  interfering  with  the  rights  of  the 
relator  In  the  discharge  of  his  duties  as  a 
public  officer  of  the  countr*  ^«  petition 
assumes  to  make  as  an  exhibit  a  true  copy  of 
the  order  of  the  state  board  of  health  In  ref- 
erence to  this  botiness.  The  exhibit  reads 
as  follows: 

"Dr.  Gillfylen  moved  to  vacate  the  ofi^  of 
county  health  officer  of  Hinds  county,  second* 
ed  by  Dr.  Hall.  Dr.  Eason  moved  to  require  the 
reason  for  removal  be  given,  and  same  be  spread 
on  the  minutes,  seconded  by  Dr.  Johnson.  Dr. 
Garrison  moved  to  table  the  amendment  of  Dr. 
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GaBon,  seconded  by  Dr.  HaB.  Oerried.  Dr. 
Gillcylen's  motion  carried,  and  Dr.  J.  M.  Ware 
W88  nominated  and  elected  as  county  health 
officer." 

The  writ  of  quo  warranto  was  laaued  and 
executed  apon  Dr.  Ware,  who  appeared  and 
interposed  a  demurrer  to  the  petition,  the 
material  portion  of  which  la  aa  follows: 

"First.  The  petition  sbowa  on  its  face  that 
no  cauBe  of  action  exists  against  tiiis  defend- 
ant.  Seecmd.  The  petiti<m  further  shows  on 
Its  face  that  the  saia  E.  B.  Poole  was  removed 
by  the  state  board  of  health  under  section  2490. 
Code  of  1906,  giving  the  state  board  of  health 
full  authority  to  remove  any  county  health  of- 
ftcer  at  any  meeting,  and  that  for  this  reason 
tUs  jpetidon  should  be  dismissed.  Third.  The 
petition  further  shows  that  the  said  E.  B.  Poole 
was  county  heelth  officer  and  removed  by  the 
health  board ;  full  authorilar  being  given  under 
the  law  for  the  health  boara  to  take  this  action 
and  when  taken  by  them,  as  it  was  in  this  case, 
is  in  strict  conformity  to  the  law,  and  not  in 
vif^tion  of  any  section  of  the  Constitution  of 
the  sUte." 

The  case  was  by  agreement  of  the  parties 
anbmitted  to  the  drcatt  Judge  on  petition 
and  demurrer  thereto.  The  demurrer  was 
overruled,  the  defendant  declined  to  plead 
further,  and  brings  before  ub  for  review  the 
action  of  the  lower  court  in  oTermUng  the 
demurrer  and  granting  the  relief  prayed  for. 

The  petition  and  exhibit  thereto  show,  and 
the  demurrer  admits,  that  Dr.  Poole  was  the 
legally  (xmstituted  health  officer  of  the  coun- 
ty, in  the  midst  of  his  term,  and  In  the  ac- 
tive discharge  at  the  dutlea  of  his  office  when 
the  state  board  of  health,  composed  largely 
of  new  members,  undertook  to  remove  the 
relator  without  cause  and  to  substitute  in 
Us  place  Dr.  J.  M.  Ware.  The  record  further 
discloses  that,  not  only  was  no  reason  at 
cause  assigned  by  the  board  for  its  actlcn, 
but  that  the  board  ddlberately  dedined  and 
refused  to  assign  a  reason  for  its  action,  and 
declined  to  record  on  the  minutes  of  the 
board  any  expression  of  Us  reasons  or  mo- 
tlTes.  It  appears  that  one  member  of  the 
board  moved  to  require  the  reason  to  be  glv- 
oi  and  spread  on  the  minutes,  and  that  this 
motion  was  tabled.  It  manifestly  and  affirm- 
atively appears,  therefore,  that  If  any  reason 
exists,  it  Is  y^  lodged  within  the  breasts 
of  those  memb^  of  the  board  making  and 
carrying  ttie  motion  to  declare  the  office  va- 
cant and  thereby  to  oust  relator  from  his 
Job.  It  affirmatively- shows  that  this  action 
was  taken  without  any  notice  to  Dr.  Poole, 
without  informing  him  of  any  charges  or 
accusations  of  any  kind,  and  of  course  with- 
out affcnrding  hbn  an  opportunity  to  be  heard 
In  defense.  Without  ^boratlon,  therefore, 
the  cuse  is  ruled  hj  the  principle  this  day 
announced  in  the  case  of  State  ex  rel.  t. 
McDoweB,  71  South.  867  (No.  18924),  which 
was  argued  and  submitted  rather  as  a  com- 
panion case. 

It  is  the  contention  of  counsel  for  appellant 
that  section  3^  Code  of  1906,  expressly  pro- 
vides that  "the  state  board  of  health  may  at 
any  meeting  remove  any  county  health  officer, 


*  *  *  and  fill  the  vacan«T  thereby  occa- 
sioned ;"  th^t  every  appointee  to  this  office 
takes  tt  with  the  inqilied  agreement  and  un- 
derstanding that  tlie  stats  board  of  health 
may  remove  him  at  any  meeting,  and  that 
any  incumbent,  therefore,  has  no  vested  right 
to  the  fall  term  of  two  yeara  expressly  pro- 
vided by  section  2490.  In  determlnli^  the 
status,  duties,  and  tenure  of  t^ce  <tf  the 
county  health  officw  the  several  provtsions 
or  sections  of  chapter  64  of  the  Code  on 
"Health  and  Quarantine"  must  be  read  and 
construed  togetha.  Section  2491  provides 
that: 

"A  competent  physician  shall  be  appointed 
county  health  officer  for  and  from  each  county 
hy  the  state  board  of  health,  whose  term  of  office 
shall  be  for  two  years,  and  said  board  shall 
cause  the  appointment  to  be  certified  by  Its  sec- 
retary to  the  board  of  aapervisors  of  the  county 
for  which  the  appointment  was  made." 

Section  2494  defines  his  duties  and  places 
this  official  in  a  general  way  under  tlie  Joint 
supervision  of  the  state  board  of  health  and 
the  board  of  supervisors  of  his  county.  Sec- 
tion 2609  provides: 

"The  county  health  ofiicer  shall  receive  for 
bis  services  an  annual  salary,  to  be  fixed  in  ad- 
vance by  the  board  of  supervisors,  which  may 
be  payable  monthly  out  of  the  county  treas- 

Section  2S19  authorizes  the  board  of  supei^ 
visors  to  make  provisions  for  screening  cis- 
terns and  fuml^ting  end  disinfecting  hous- 
es upon  ti»  reconunaidatl0n  of  the  county 
health  officer,  and  section  2616a  arms  this  of- 
ficer with  the  authority  to  enter  the  premises 
of  any  person  for  purposes  of  fumigating  aud 
disinfecting  or  oiling,  and  makes  it  a  misde- 
meanor for  any  person  to  refuse  to  allow  the 
health  officer  to  enter  for  such  purpose.  It  is 
true  the  county  health  officer  Is  charged  with 
the  duty  of  mfordng  the  rules  and  regula- 
tions of  the  state  board  of  health.  It  Is  also 
true  that  the  duty  Is  devolved  upon  him  to 
carry  out  the  Instructions  of  the  board  of 
supervisors  In  Investigating  and  examining 
Into  the  sanitary  condition  of  schools,  pris- 
ons, meat  shofts,  and  other  places  of  public 
resort,  and  of  reporting  his  actions  and  opin- 
ion to  the  board  of  supervisors,  as  well  as 
to  the  state  board  of  health  ;  and  it  Is  the 
board  of  supervisors  who  are  required  to  de- 
fray the  exp^ise  incurred  by  the  county 
health  officer  In  dealing  with  Infectious  and 
contagions  diseases.  It  is  Interesting  to  note 
that  under  the  Code  of  1880  the  Govemw  of 
the  state  was  authorized  to  appcdnt  and  to 
remove  a  county  health  officer  In  each  county. 
Section  790  Code  of  1S80.  The  position  is 
therefore  one  provided  by  the  Legislature 
many  years  ago,  and  the  Incumbent  Is  beyond 
question  a  servant  of  the  public,  ahd  respon- 
sible to  the  people  of  his  county  for  the  man- 
ner in  which  he  dlsidiai^es  the  large  and  Im- 
portant duties  Imposed  upcm  him  by  statute. 
Matters  affecting  the  public  health  and  quar* 
antlne  are  Intrusted  to  him.  The  statute  con- 
templates that  U  he  Is  faithful  to  the  trust 
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Imposed,  he  will  aem  at  least  a  term  of  two 
Tean.  and  It  Is  to  be  noted  tbatbls  aalarj  Is 
fixed  1^  the  year.  Wb  status  as  a  public  of- 
ficer was  conceded  by  this  court  in  the  case 
of  De  Soto  Oonn^  t.  Westhnx^  M  Hlsa. 
312,  1  South.  352.  It  Is  shown  In  that  case 
that  the  boud  <a  snperrlsora  imdertook  to 
paas  an  wder  fixing  the  salazy  of  the  comity 
health  offloer  at  |1  per  months  and  the  court 
held  that  the  Board  of  Saparlsors  conld 
not  place  the  salary  "so  low  as  to  Tlrtoally 
abolish  the  offlo^'  and: 

"The  laws  for  the  protectitm  of  the  public 
health,  under  which  appellee  was  appointed  are 
of  general  application,  and  cannot  be  nullified  in 
any  county  m  the  fulure  of  the  board  of  su- 
pervisors  to  fix  the  salary  of  the  eeueral  health 
officer  of  the  coun^,  after  he  hae  oeen  duly  ap- 

gointed,  or  by  their  fixing  it  at  a  rate  so  far 
elow  the  maximum  that  no  competent  physi- 
cian will  accept  the  office." 

The  L^islature,  therefore,  never  contem- 
plated or  Intended  that  the  state  board  of 
health  ataould  have  or  exercise  the  power  of 
removal  "at  any  meeting"  without  reason, 
notice,  or  hearing.  The  proper  constrnctlon 
of  the  statute  simply  means  that  the  state 


board  may  exerdse  the  power  ef  ranoval  fbr 
good  or  reastmable  canae.  What  is  w  Is  not 
reasonable  canae  may  wdl  be  a  matter  large- 
ly within  the  dlscretitm  of  the  board,  bat  cer- 
tain it  Is  that  the  Legislature  never  Intraided 
that  one  of  our  public  ofBcers  sboold  be 
thrust  out  of  office  without  any  reaarai  what- 
ever. The  humblest  employ^  in  the  private 
walks  of  llf^  with  a  definite  contract  of  em- 
plf^moit  for  a  stated  period  of  tbne^  could 
not  thus  summailly  be  disdbai^ied  from  serv- 
ice without  good  causes  Tills  intorpretatten 
of  the  statute  does  no  violence  to  the  lan- 
guage employed  by  the  LegisUtarfe  If  Ob 
Is  not  the  meaning  ot  that  section  giving  tbe 
board  th«  right  to  renove,  th^  the  other 
provi^on  ot  the  atatate  fixing  the  term  of  d- 
flce  at  two  years  would  mean  nothli^.  Tbe 
law  is  the  aonl  or  spirit  of  reascm  and  juB- 
tice,  and  never  an  instrument  of  oppresdon. 

The  vlevra  here  exiffessed  reader  it  nnoee- 
sary  for  us  to  harmonise  ttie  statute  in  ques- 
tion or  the  statutoiT  method  d  removal  with 
section  116  ot  our  ^te  CkmstltatlmL 

Affirmed. 
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GBBNADA  OOTTNTY  IflTIIiBl 

(Na  18165.) 

(Saprema  Court  of  Hlnlssippi,  DIvlsloa  A 
June  6^  181&) 

FlKBS  «=s>21— RiOHTB  OF  InTOSUXBS. 

-TTnder  Laws  1012,  c.  124,  authorlzliis  the 
conntT  supervisors  to  appropriate  money  DOt 
exceeding  we-third  of  .  the  fines  collected  from 
onlawfarBale  or  keeping  for  sale  of  intoxicating 
liquors  to  procure  evidence  of  the  violation  of 
such  laws,  a  county  is  not  liable  for  a  reward 
of  one-thfrd  the  fine  imposed  upon  two  persons 
conTietad  of  unlawful  liquor  selluis  untii  the  fine 
has  bMn  ecdlectsd. 

[Ed.  Note^Far  other  cases,  see  Flues,  Gent. 
Dig.  i  25;  Dea  Die.  «=»21.] 

Appeal  from  Circuit  Ooort,  Grenada  Coun- 
ty; H.  H.  Rodgers,  Judge. 

J.  A.  little  presented  a  clalni  against 
Grenada  CouDty,  and  on  Its  being  disallowed, 
appealed  to  the  circuit  court  Judgment  for 
plaintiff,  and  defendant  appeals.  Berersed, 
and  Jndgmmt  rendered  for  defendant. 

Monism  &  Brewer,  of  Grenada,  for  ap- 
pellant. Gowles  Horton,  of  Grenada,  for 
appellee 

SMITH,  C.  J.  Tlie  appellee  presented  an 
acconot  to  the  board  of  supervisors  for  $83.- 
34,  b^ug  one-third  of  the  amount  of  fines 


imposed  upon  two  persons,  Walton  and  San- 
ders, conTld«d  by  the  ooorts  of  tbe  comtr 
of  the  unlawful  sale  of  intoxicating  liqnor. 

Chapter  124  of  the  ham  of  1912  prortdes 
as  tbllows: 

"Hie  board  of  supervisors  of  any  county  In 
this  state  and  board  of  aldermen,  or  board  of 
aldermen  and  councilmen,  as  the  .case  may  be,  of 
any  municipality  in  this  state,  are  hereby  au- 
thorized and  empowered  to  qppropiiate,  from 
time  to  time,  sums  of  money,  not  exceeding  one- 
third  of  the  fines  which  have  been  collected  by 
them  respectively,  from  the  unlawful  sale  or 
keeping  for  sale  of  intoxicating  liquors,  for  the 
pnrpose  of  procuring  evidence  of  the  violations 
of  the  statutes  or  ordinances,  as  tbe  case  may 
be,  against  the  unlawful  sale  or  keeping  of  in- 
toxicating liquors." 

The  board  of  supervisors  disallowed  the 
claim.  The  order  recited  that  tlie  reward 
would  not  be  paid  because  these  convicts 
while  serving  a  sentence  had  escaped  and  the 
flues  imposed  had  not  actually  been  collected, 
nor  had  the  prisoners  worked  out  their  fines 
on  the  county  roads.  The  appellee  appealed 
to  the  circuit  court,  and  there  recovered  a 
judgment  against  the  county  for  the  amount 
of  his  claim,  and  tbe  county  appeals. 

We  are  of  the  opinion  that  under  chapter 
124,  Laws  1912,  appellant  Is  not  liable  to  ap- 
pellee for  the  one-third  of  the  fines  Imposed 
upon  Walton  and  Sanders  until  the  same 
shall  hare  been  collected. 

Reversed,  and  judgment  here  for  appellant 
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ABTHUR  DBUPIBBBS  00.,  Inc.,  T. 
CHICKASAW  LVMBBR  GO. 
(No.  17982.) 
(SnpniM  Court  o£  Mississippi,  Divlston  A. 
May  22,  19160 

1.  SALKB    «»71(3)  —  OoHTKAOn  — GONBTBUO- 

TION — QUANTITIEB. 

In  an  action  for  failure  to  deliver  con- 
tracted timber,  where  plaintiffa*  testimony  waa 
that  defendant  orally  contmcted  to  deliver  be- 
tween 2,000,000  and  3.000,000  feet  of  timber. 
plaintilEa  could  not  recover  for  more  than  the 
smaller  amount 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Diiir.  f  191;  Dec.  Dig.  «=>71(3).] 

2.  Salis  «sa418(14)  —  OoNTEAox  —  AcnoiT  by 

BUTBB  — DAUAOBS  — Loss  OF  PbOFITS  ASD 

Suspension  of  Business. 

In  an  action  for  failure  to  deliver  con- 
tracted timber  for  mannCncture  in  plaintiffs' 
sawmill,  the  e^'idence  not  showing  that  plaio- 
tiffs  were  unable,  on  breach  of  tlie  contract,  to 
purchase  similar  timber  in  the  market,  but 
showing  that  they  did  buy  some  timber,  but  not 
how  mudi,  and  that  the  mill  was  shut  down  only 
a  few  weeks  on  account  of  the  breadi,  held 
plaintiffs  were  not  entitled  to  recover  more  than 
the  difference  between  the  contract  price  and 
the  price  actually  paid  for  timber  to  take  the 
place  of  that  contracted  for,  but,  if  onable  to 
purchase  in  the  market  a  sufficient  amount  to 
tfike  the  place  of  that  contracted  for,  they  were 
entitled  to  recover  as  damages  the  profits  they 
would  have  made  on  the  remainder  of  logs  they 
were  unable  to  buy  in  the  market,  and  any  other 
proximate  damages  growing  out  of  the  breach, 
but  could  not  recover  all  the  profits  they  would 
have  made  on  all  the  timber  if  delivered. 

[Bd.  Note.— For  other  eases,  see  Sales,  Cent 
Dip.      1195;  Dec.  Dig.  *»418(14).] 

Appeal  from  Circuit  Court,  Chickasaw 
County. 

Action  by  the  Chickasaw  Lumber  Company 
against  Arthur  Delapierre  Company,  Incor- 
porated. From  a  Judgment  for  plainttft,  de- 
fendant aK>eala.  Reversed  and  remanded. 

Mayea  &  Mt^ea,  of  Jadtaon,  tor  appelant 
Flowers,  Brown,  Chambws  &  Cooper,  of 
Jaducm,  tor  appellee. 

SXKES.  J.  This  is  an  appeal  from  a  Judg- 
ment of  the  circuit  court  of  the  First  dis- 
trict of  CUckasaw  county  for  $7,000,  dam- 
ages for  profits  claimed  to  have  been  lost  by 
the  appellees  because  of  the  failure  of  the 
appellant  to  driver  to  them  at  their  mill  cer- 
tain logs  claimed  to  hare  been  purdiased  by 
ai^Uees  from  appellant  The  material  alle- 
gations of  the  declaration  necessary  to  an 
understanding  of  the  case  are  about  ai  fol- 
lows, viz.:  That  on  or  about  the  7th  day  of 
April,  1909,  fhe  defendant  entered  Into  a  con- 
tract with  the  plaintUCs,  whereby  it  sold  the 
plalntlfb  the  amount  of  2,200,000  fact  of  tim- 
ber in  logs,  200,000  f^  of  whicb  was  pop- 
lar, and  2,000,000  ftet  of  red  oak  and  white 
oak;  said  defendant  was  to  cut  said  timber 
and  luul  the  same  to  Pyland,  and  there  yard 
it  for  inspectlw,  measurement,  and  delivery 
to  the  plalntUfs  at  that  point,  at  certain 
specified  prices,  ^at  the  defendant,  under 


this  contract,  delivered  a  certain  number  of 
logs  to  the  plalntilTs,  and  then  fUled  and  re- 
fused, without  Just  cause,  to  dellvra  the  bnl- 
anoe.  Plaintiffs  alleged  that  they  were  mak- 
ing a  profit  of  923.00  per  thousand  feet  on 
all  poplar  logs  received  from  the  defendant 
under  this  contract;  that  upon  tbe  oak  lovs 
they  were  to  have  made  a  profit  ot  $8:90  per 
thousand  feet  if  the  contract  had  been  com- 
plied with,  claiming  in  all,  as  their  damages, 
the  profits  tbes  would  have^  made  on  the  logs 
after  they  were  manufttctured  and  sold  of 
over  $18,000.  They  further  clabn  that,  ow- 
ing to  the  refusal  of  the  defendant  to  delir- 
er  logs  according  to  -this  oontract,  tl^  were 
greatly  damaged  by  not  bdug  able  to  secure 
timber,  and  were  compelled  to  stop  running 
their  sawmill  and  shut  down;  that  under 
the  oontruit,  if  fbe  defei^ant  had  fnlflUed  the 
same,  plaintiffs  would  hare  had  snfflcient 
tlmb«  to  have  kept  their  mill  running  for 
12  months;  that  in  view  of  th^  contract 
with  the  defendant,  they  refased  and  fitUed 
to  make  contracts  with  other  people  fior  lo^s ; 
and  that  they  were  greatly  damaged  because 
they  had  to  pay  the  labor  and  running  ex- 
penses of  the  mill  while  the  same  was  shut 
down,  wM&L  damage  amounted  to  the  sum 
of  IsloOOb  wfaer^re  they  sued,  claiming  as 
damages  over  f21)000> 

[1]  The  testimony  of  tbs  plalntifls  In  this 
case  is  that  their  agent  and  an  agent  of  the 
defendant  made  an  oral  contract  for  the  pur- 
chase and  sale  of  these  logs;  the  testimony 
of  the  plaintiffs  as  to  the  exact  amount  be- 
ing rather  Indefinite.  Mr.  A.  F.  Smith,  who 
dalms  to  have  made  the  contract  on  b^alf 
of  the  pUdntUb.  when  asked  to  tell  the  Jury 
all  about  the  contract,  stated  as  follows: 

"In  the  spring  of  1909,  Mr.  Shepardson  came 
up  to  our  mill  on  the  M.  &  O.  branch  out  here 
and  wanted  to  sell  us  some  logs.  He  said  he 
had  between  2,000,000  and  3,000^  feet  of 
red  and  white  oak,  and  between  200,000  and 
300,000  feet  of  pqular;  and  we  contracted  with 
him  for  between  2^)00,000  or  3,000,000  feet  of 
oak  and  between  200,000  and  300,000  feet  vi 
poplar." 

It  will  therefore  be  seen  that  the  oontract, 
as  alleged  by  the  plaintiffs,  was  for  between 
2,000,000  and  3,000,000  feet  of  red  and  white 
oak,  and  between  200,000  and  800,000  feet 
of  poplar.  If  recovery  can  be  had  at  all 
upon  this  contract,  it  will  have  to  be  for  the 
smaller  amount  as  testified  to  by  this  wit- 
ness. We  might  say.  In  passing,  that  the 
agent  of  the  defendant  denied  absolutely  the 
making  of  the  contract  The  testimony  for 
the  plaintiffs  also  shows  that  the  mill  was 
shut  down  for  several  weeks,  because  of  the 
failure  of  the  def^idant  to  deliver  this  tim- 
ber, and  that  at  other  times  they  were  not 
able  to  saw  their  full  capacity  of  timber  be- 
canse  of  the  breach  of  said  contract  It  does 
not  show  espressly  what  efCorte  were  made 
by  the  plaintiffs  to  buy  other  loga  of  like  kind 
and  character  after  said  breach.  It  was  con- 
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tended  by  the  appellant  tbat  Mr.  Shepard- 
BOD  had  no  anttaorlty  to  sell  over  1600  worth 
of  timber  for  the  ai;Q>ellant  at  a  time;  that 
he  exceeded  his  authority  If  he  made  the 
contract  lo  suit  here.  The  testimony  In  this 
case  shows,  however,  that  this  party  was  the 
manager  of  the  timber  and  of  the  mill  of  the 
appellant.  Id  Chickasaw  county,  and  that  he 
had  the  apparent  authority,  at  least,  and 
was  so  held  out  to  the  world  by  the  appel- 
lant, to  make  this  contract.  We,  therefore, 
see  DO  merit  in  this  contention  of  the  appel- 
lant. 

[2]  It  is  contended  by  the  appellant  that 
the  Instructions  as  to  the  measure  of  dam- 
ages glTen  the  plaintiffs  are  absolutely  erro- 
neous. The  first  lustructlon  told  the  iury, 
In  ^ect,  that  If  they  found  for  the  plaintiffs, 
they  should — 

"assess  the  damages  at  that  amount  that  the 
jury  reasonably  beUeve  from  the  evidence  in 
the  case  would  have  been  a  reasonable  profit 
that  would  have  been  made  by  the  plaintifta  on 
the  ondellTered  loca." 

TbB  second  Instmctlon,  In  effect,  told  tbem 
that,  in  assessing  these  damages — 

*^oa  are  to  take  into  consideratiou  the  con- 
tract price  of  said  logs  and  what  the  evidence 
shows  that  they  would  have  been  worth  to  the 
piaintiffB  had  they  been  furnished  according  to 
the  contract,  deductdng  therefrom  the  cost  of 
pr^wring  the  lumber  from  said  logs,  and  the 
coat  of  marketing  the  same  <p«'i»i'iiTig  the  freight 
and  an  expenses." 

From  a  consideration  of  the  declaration 
and  these  instructions,  It  will  be  seen  that 
it  was  the  theory  of  the  plaintiffs  that  be- 
cause of  the  breach  of  the  contract,  the 
plaintiffs  had  to  shut  down  their  sawmill, 
and  were  thereby  prevented  from  sawing  the 
loga  Into  lumber  and  making  the  profit  they 
would  have  made  from  the  sale  of  this  lum- 
ber. If  the  testimony  In  this  case  had  shown 
that  the  plaintiffs  had  a  regularly  established 
business  for  the  sale  of  this  lumber,  which 
was  known  to  the  defendant  at  the  time  the 
contract  was  made,  and  that  because  of  a 
failure  of  the  d^endant  to  deliver  the  logs, 
the  plaintiffs  were  unable  to  have  gotten 
more  logs  out  of  which  to  manufacture  the 
lumber,  thereby  causing  the  mill  to  shut 
down  and  preventing  than  from  selling  the 
lumber,  then  the  rule  above  announced  would 
have  been  correct,  under  the  case  of  White 
r.  Leatherberry,  82  Miss.  103,  34  South.  8S8. 
In  this  case,  however,  the  testlmcmy  does 
not  show  that  the  plaintiffs  were  unable,  by 
the  exercise  of  reasonable  care  and  diligence, 
to  have  gone  Into  the  market  and  purchased 
other  logs  of  like  kind  and  character.  It 
shows  that  the  plaintiffs  boaght  some  tiniber 
as  a  matter  of  fact,  but  not  how  much.  The 
testimony  does  not  show  that  because  of  this 
breadi,  the  mill  was  shut  down  for  the  pe- 
riod of  time  during  whldi  it  would  have  taken 
to  have  sawed  up  this  number  of  feet  of  tim- 
ber; in  fact,  the  testlmooy  shows  that  the 
mm  wu  only  abut  down  for  a  short  time.  It 


is  the  contention  of  the  appellees  In  this 
case  that  they  are  entitled  to  recover  th^ 
profits  r^rdless  of  the  fact  that  during 
the  greater  portion  of  this  time  their  mill 
was  running  and  manufacturing  logs  IntO' 
lumber  which  was  being  sold  by  them  at 
a  profit.  In  other  words,  it  Is  the  conten- 
tion of  the  appellees  that  they  are  entitled 
to  ke^,  as  profits,  the  profits  they  made 
out  of  other  timber  bought  by  them  and  man- 
ufactured Into  lumber  during  the  time  they 
would  have  been  sawing  the  timber  deHvered 
to  them  by  the  appellant,  had  the  appel- 
lant carried  out  its  contract.  The  testi- 
mouy  shows  that  the  appellees  did  make  a 
profit  out  of  the  Umber  purchased  by  them 
after  the  breach  of  contract  and  manufactured 
by  them  into  lumber.  In  other  words,  if  the 
contention  In  this  case  of  the  appellees  be 
sound,  tbea  the  appellees  would  be  making 
double  profits,  that  is  to  say,  the  profits  that 
they  made  out  of  the  timber  purchased  by 
them  after  a  breach  of  this  contract,  and  tlie 
profits  that  they  would  have  made  out  of 
the  manufacture  of  the  logs  purchased  by 
them  from  the  appellant  This  Is  not  the 
law.  The  mill  of  the  plaintiffs  was  one 
Ifjnited  capacity,  ranging  between  17,000  and 
25,000  feet  of  timber  a  day.  It  would  hare 
taken  in  the  neighborhood  of  10  or  12  months 
to  have  sawn  all  th»  timber  under  this  con- 
tract; while,  as  a  matter  of  fact  according  to 
the  testlmwxy,  the  mill  was  only  shut  down 
for  a  few  weeks  because  of  the  breach  of  said 
contract.  The  true  measure  of  damages  In 
this  case  is  as  follows: 

When  the  defendant  foiled  to  deliver  these 
1<^,  It  was  then  the  duty  of  the  plaintiffs  to 
use  reasonable  care  and  diligence  to  purchase 
other  logs  of  like  kind  and  character  to  man- 
ufacture Into  lumber.  They  are  entitled  to 
recover  as  damages  the  difference  between 
the  contract  price  and  the  price  actually  paid 
for  logs  to  take  the  place  of  the  others  con- 
tracted for.  If  they  were  unable  to  purchase 
In  the  open  market  a  sufficient  number  of 
logs  to  take  the  place  of  those  contracted  for. 
then  tbey  are  entitled  to  recover  as  dam- 
ages the  profits  tliey  would  have  made  tm  the 
mannftictured  lumber  of  this  remainder  of 
logs  they  were  nnaUe  to  buy  in  the  market 
If  there  were  any  other  proximate  damages 
growing  out  of  the  breadi  of  this  contract, 
then  these  damages  could  also  be  recovered 
by  the  plaintiffs.  As  to  die  item  of  $5,000 
e^>en8ei  because  of  the  mill  being  shut  down, 
we  are  unable  to  see  how  that  could  be  a 
proper  U&a  at  damages,  because  this  item  1» 
necessarily  Included  in  the  proflte  tbaj  would 
have  made  on  the  logs  had  they  he«i  deliv- 
ered. Couns^  for  appellees,  in  his  abl*^ 
presentation  of  the  case,  makes  the  cMiteu- 
tion  that,  regardless  of  whether  or  not  other 
logs  could  have  been  bought  in  the  market, 
and  regardless  of  the  lact  that  a  part  of 
them  were  boutfti^  and  that  the  rnOl  was  mn* 
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nlng  nearly  an  the  time,  this  court  should 
not  take  this  Into  cnialdwatlon,  and  that 
plalntlffii  can  recoTW  the  profits  th^  would 
bave  made  tm  the  logs  whoi  manufactored 
Into  lumber.  Learned  coonsel  mlsconcelTe 
the  case  of  White  v.  I^eatberberry  and  the 
other  dedsiffiiu  vt  this  court  and  tAe  author- 
ities dted  In  the  White  Case.  He  absolutely 
overlooks  the  rule  that  it  Is  always  the  duty 
of  the  Injured  party  to  use  reasonable  care 
and  diligence  to  minimize  his  damages ;  and. 
In  this  case,  this  duty  was  to  attempt  to  pur- 
chase, in  the  open  market,  other  logs  to  take 
the  place  of  those  the  defendeut  failed  to 
deliver.  And  the  defendant  Is  liable  only 
for  the  difference  between  the  profits  actual- 
ly made  and  those  plaintiffs  would  have 
made  had  not  the  contract  be&x  breathed. 
Since  the  mill  was  me  of  limited  capacity. 
It  la  obvions  that  the  plalntlffii  conld  not 
have  sawed  but  a  cwtaln  amount  of  lumber 
a  day,  and  that,  In  13il8  case,  It  would  have 
takoi  them  in  the  neighborhood  of  10  or  12 
months  to  have  sawn  the  lumber  contracted 
for.  Oonsequently,  If  this  timber  had  be«i 
delivered,  they  certoinly  could  not  have  made 
any  other  profit  oat  of  any  other  timber 
while  tbey  were  engaged  in  sawing  llila  Into 
lumber.  Appellees  eoiUmid  that  they  could 
have  put  the  timber  away  and  kept  it  and 
sawed  it  whenever  th^  got  ready,  and,  for 
this  reason,  can  dalm  these  profits  in  this 
caae.  This,  however,  is  not  ttie  law.  If  it 
were,  a  party  who  had  sold  a  number  of  bales 
of  cotton,  say  for  15  cents  per  p6und  under 
an  unusually  good  contract,  when  cotton  was 
worth  only  10  cmts  per  pound  In  the  market, 
and  who  buys  this  cotton  from  another  par- 
ty in  Oie  open  market  for  10  cents  per 
pound,  e^lalning  to  his  vendor  that  he  is 
buying  it  for  dtilvery  to  another  party  at  16 
coots  pw  pound,  upon  a  failure  of  his  voi- 
der to  deUvw  the  cotton,  then,  Instead  of 
purchasing  tbe  cotton  in  the  open  market  to 
replace  that  not  d^vered  to  him,  he  could, 
simply  without  any  ^ort  on  his  part,  recover 
of  his  vendor  the  5  cents  per  pound  profits 
he  would  have  made  from  the  sale  of  the 
cottim,  when,  as  a  matter  of  fact,  he  could 
have  bought  the  cotton  in  the  mai^et  for  the 
same  price  the  party  had  agreed  to  sell  it 
to  him  for,  thereby  not  being  damaged  one 
cent.  The  controlling  features  in  the  re- 
covery of  loss  of  profits  for  the  breach  of 
contracts  of  this  character  are:  First,  that 
when  the  contract  was  made,  the  seller  knew 
for  what  the  commodity  was  being  sold, 
consequently  that  he  contracted  with  this 
Idea;  second,  that  the  purchaser  is  unable 
to  buy  this  oommodlty  in  the  market  with 
which  to  fill  his  contracts.  Thla  Is  tbe  role 
laid  down  in  tke  case  of  White  v.  Leatber- 
berxy,  and  is  Oie  general  rule. 
Reversed  and  remanded. 


BCYMtS  T.  DBAOO  GRAIN  00.  et  aL 

(No.  18217.) 

(SnpTeme  Court  of  Mississippi,  Division  A. 
June  6,  1916.) 

ExEctmoN  «=9290— Sales— FowxB  to  Pub- 
chase. 

Tbe  sale  ot  property  at  execution  sale  by  a 
sheriff  in  his  offlciu  capacity  does  not  prevent 
his  purchasing  it  thereafter  as  an  individutl 
£rom  the  purchaser  at  Budh  sale,  where  auch 
pnrehaae  la  not  in  iturananee  of  fraud,  ocdnaloii, 
or  prearrangement 

_[Ed.  Note.— ror  other  eases,  see  Ezeeotian. 
Cent.  Dig.  I  827;  De&  Dig.  ^280.} 

Appeal  from  Chancery  CJourt,  Peny  Coun- 
ty; G.  G.  Mayson,  Special  ChanceUor. 

Suit  by  the  Drago  Grain  Company  and 
others  against  Walter  Myers.  From  a  decree 
for  complainants,  defendant  appeals.  Re- 
versed, and  Judgment  rendered  for  defend- 
ant. 

This  is  an  appeal  from  the  chancery  court 
of  Perry  county,  where  the  Drago  Grain 
Company  and  others  filed  th^  Mil  against 
the  appellant,  Walter  Myers,  and  obtained  a 
decree  granting  the  relief  prayed  for  In  the 
bill,  from  which  decree  this  appeal  Is  taken. 

The  Drago  Grain  Company,  appellees  here, 
complainants  in  the  conrt  below,  filed  th^r 
ort^nal  bill  in  this  cause  in  January,  1913, 
alleging  that  they  were  creditors  of  W.  A. 
Mills  with  enrolled  Judgments  against  him; 
that  Bush  Grocery  Company  recovered  a 
Judgment  against  W.  A.  Mills  and  had  same 
enrolled  prior  to  th^  judgm^ts  and  caused 
an  execution  to  be  issued  upon  its  Judgment 
and  sale  of  lot  4  in  Richton,  Miss.,  owned  by 
W.  A.  Mills,  to  be  made  under  execution,  ap- 
pellant, Walter  Myers,  being  then  sheriff; 
that  at  said  sale,  hereinafter  denominated 
the  first  sale,  Smith  and  Boyd  became  the 
purchasers  of  the  property  for  $380,  an 
amount  sufficient  to  pay  the  Bush  Judgment, 
the  oldest  Judgment  on  the  Judgment  rolL 
(They  do  not  charge  In  their  original  blU  nor 
in  their  amaided  bill  that  payment  of  the 
bid  at  said  first  sale  was  made,  and  tbe  rec- 
ord shows  that  the  bid  was  not  paid.)  They 
further  charged  in  Owir  original  bill  tliat 
by  reason  of  said  first  sale  and  execution  of 
the  aherUTs  deed  to  the  property  1^  appe- 
lant to  Smith  and  Boyd,  the  Buidi  Judgmoit 
was  satisfied;  that  subsequently  to  the  first 
sale  and  by  collusive  and  fraudulent  anange- 
menta  the  Judgment  credltw,  Bush  Orooety 
Company,  Myers,  Mills  and  wife,  and  Smith 
and  Binrd  and  Welch  caused  anoQiCT  e»cu- 
tion  to  wrongfully  Issue  upon  the  Jndgmrat 
of  Bush  urooery  Company,  and  caused  a 
levy  and  sale  to  be  made  of  all  the  property 
of  W.  A.  Mills,  Indnding  lot  4  sold  under 
tbe  first  ezecutl(Ni;  that  witlt  liU»nt  to  liin- 
der,  delay,  and  dtfraud  creditors  ot  Mills  the 
said  parties  not  only  caused  said  second  sale 
to  be  made,  but  executed  necessary  deeds  to 
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that  end.  And  appeUees  charged,  farther, 
that  deeds  executed  by  UilLs  and  wife  to 
Myers  were  executed  subject  to  a  written 
agreement  between  Mills  and  wife  and  Myers, 
wherebr  B^ers  was  to  reconv^  the  prt^ierty 
to  Mills  and  wife  after  payment  by  Hills 
and  wife  to  Myers  of  mim^  advanced  by 
My  era  to  pay  off  Busb  Grocery  Company 
debt;  that  all  of  said  parties  were  pojtles 
in  the  goieral  scheme  to  hinder,  deWi  and 
detnnd  the  creditors  of  the  said  W.  A.  Mills 
fbr  Oie  colleetloa  of  th^  Jort  and  honert 
debts;  that  the  second  sale  at  which  W.  B. 
Wddi  became  purchaser  was  null  and  void 
and  passed  no  title  because  the  judgment 
under  which  it  was  made  was  satisfied  by  the 
first  sale,  and  that  the  deeds  from  Welch  to 
MyexB,  from  MiUs  and  wife  to  Myers,  and 
from  Smith  and  Boyd  to  Myen  were  all  null 
and  Toid  and  should  be  canceled,  because 
tainted  and  inspired  by  fraud  to  asstst  Wlls 
In  cheating  and  defrauding  his  creditors. 
And  appellees  prayed  that  the  ooort  cancel 
and  hold  for  nai^ht  the  deed  f>om  Myers, 
sheriff,  under  the  sectmd  execution  sale  to 
Welch,  deed  from  Welch  to  Myers  quitclaim- 
ing his  interest,  and  deed  from  Mills  and 
wlf^  H.  Dl  Mills,  to  Myers,  and  written 
agreement  between  Myers  and  Mills  and 
wife,  and  subject  all  the  property  to  payment 
of  apptilee's  debts.  To  this  orlgLoal  hill 
Myera  filed  a  demurrer. 

An  amended  bill  was  filed  In  October. 
1913.  In  this  amended  bill  it  Is  charged 
that  In  order  to  btoder,  delay,  and  defeat  the 
other  Judgment  creditors  of  Mills,  Mills  and 
Myere  entered  Into  a  fraudul«it  agreement 
whereby  it  was  arranged  that  a  new  execu- 
titm  would  be  issued  on  the  Bush  Judgment 
and  all  the  Mills  property,  exc^  his  exempt 
property,  and  including  lot  4,  would  be  sold 
and  bought  in  by  some  one  and  transferred 
later  to  Myers  and  later  to  Mills  and  wife; 
that  the  property  was  so  sold  to  W.  S,  Weldi 
and  transfer  made  by  Myers,  as  sheriff.  In 
furtherance  of  the  prearranged  fraudulent 
scheme;  that  it  was  the  ultimate  purpose  of 
the  parties  to  get  the  pr(H>erty  into  the  own- 
ership of  Mills  and  wife.  The  other  allega- 
tions of  the  amended  Mil  follow  somewhat 
or  adopt  the  allegations  of  the  original  bill. 

The  ai^Uant  demurred  to  this  bill  and 
filed  an  answer  denying  fraud,  but  later  an- 
swered the  amended  bill,  reserving  the  legal 
questions  raised  by  Ms  demurrer,  and  deny- 
ing the  allegatl<His  of  the  amended  bill  as  to 
fraud  and  making  his  answer  a  cross-bill 
against  Mills  and  wife  and  asserting  absolute 
ownership  of  the  propraty  Involved  in  the 
suit 

It  indisputably  appeared  on  the  trial  of 
the  case  that  no  arrangement  between  any  of 
the  parties  interested  had  been  made  prior 
to  the  execution  sale  to  Welch  whereby 
Myers  was  to  buy,  or  contemplated  buying, 
the  property.  likewise  It  appeared  that  the 
bid  made      Wehdi  and  Boyd  when  the  land 


waa  attenvted  to  be  sold  at  the  first  ex- 
ecution sale  was  never  paid.  Welch,  SmUh, 
and  Boyd  wen  attameyB  for  Bush  Grocery 
Company  at  the  sale,  and  Boyd  had  Smith 
bid  lot  4  In  Aff  |2B3^  about  the  amount  of 
the  Bush  judgmoit;  but  when  they  dlscovai^ 
ed  that  there  was  an  outstandlpg  incum- 
brance In  favor  of  Mro.  M.  SL  Mills  on  the 
property,  and  that  the  title  to  the  property 
was  otherwise  questionable  and  beclouded. 
Smith,  Welch  and  Boyd  failed  or  refused  to 
pay  their  bid  to  Myers.  After  much  insist- 
ence on  the  part  of  aU  the  parties,  and 
with  the  consent  of  Mills,  his  wife,  Mrs.  BL 
E.  Mills,  Bush  GroceET  Onnpany,  Welch, 
Smith  and  Boyd,  and  after  having  been  ad- 
vised by  several  lawyers  that  he  was  au- 
thorized to  do  so  by  law,  Myers  agreed  to  un- 
dertake to  res^l  Uie  pr<^>erty  originally  sold, 
along  with  the  other  property  in  controversy. 
An  execution  Issued  and  a  levy  was  made, 
and  after  due  advertlsonent  the  property 
was  stmdE  off  and  sold  to  W.  S.  Welch. 
Up  to  the  time  of  the  aecood  sale,  Myers 
was  not  Interested  one  way  or  the  other,  ex- 
cept to  discharge  his  duties  as  sheriff.  This 
second  execution  sale  was  regular;  and, 
furthermore,  it  chanced  to  be  made  at  an 
opitortune  time  to  attract  bidders.  No  com- 
plaint is  made  in  tbe  pleadings  about  this 
second  sale,  other  than  tnat  the  Bush  judg- 
ment under  which  it  was  made  had  he&i  sat- 
isfied by  the  first  sale,  and  that  the  second 
sale  was  a  part  of  an  alleged  fraadnloit 
scheme  to  defraud  the  otfaw  credltora  of 
Mills. 

In  his  answer  and  cross-bill  Myere  shows 
purchase  of  the  property  in  question  from 
Welch,  after  the  second  execution  sale  for 
$547,  but  with  the  understanding  that  Mills 
and  wife  and  Smith  and  Boyd  quitclaim  any 
Interest  they  might  have,  and  the  further 
understanding  that  Mrs.  Mills  cancel  her 
trust  deed  on  the  pro[)erty.  He  further  shows 
the  written  contract  entered  Into  by  -  him- 
self and  Mills  and  wife  whereby  he  gave  to 
the  latter  a  written  option  to  repurchase 
the  property  under  the  conditions  spedfled 
in  the  contract.  It  appears  from  the  evi- 
dence that  this  agreement  was  had  after  the 
second  execution  sale,  and  after  Myere  had 
ctmferred  with  a  lawyer  as  to  the  legality 
of  his  purchasing  the  property  under  the  cir- 
cumstances and  the  sort  of  agreement  which 
would  protect  him. 

The  chancellor  expressly  found  that  thm 
first  execution  sale  was  abortive  and  void,  be- 
cause the  bid  at  the  sale  was  not  paid  to 
the  sheriff,  and  all  parties  consented  to  a 
resale;  that  Myers  was  guilty  of  no  fraud, 
and  that  there  was  no  intentional  or  actual 
fraud  In  Myers'  transactions  with  Mills  and 
wife,  and  that  Myers  was  not  guilty  of  any 
intent  to  Injure  or  defraud  the  creditors  of 
W.  A.  Mills  and  M.  E.  Mills  before  or  at 
the  time  wh^  be  took  the  deed  from  M.  E. 
Mills,  and  when  he  executed  the  contract  in 
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«Tideiice.  He  farther  found  tb&t  a  large 
portion  of  the  property  sold  under  the  sec- 
ond execntlon  sale  was,  at  the  time  of  the 
execnticm  sate  thereof  and  at  the  time  of 
the  MtecutlMi  of  the  omtract  to  repurchase, 
exempt  from  levy  or  sale  under  execution, 
and  that  the  second  execution  sale  was  valid 
and  biudlng,  bat  that  on  account  of  the  fact 
that  Myers  was  sherUT  of  the  county  when 
the  said  execution  sales  were  made,  he  was 
not  In  a  position  to  make  any  profit  out  of 
the  purchase  of  the  property.  The  chaacellor 
further  found  that  the  contract  of  repur- 
chase was  a  mortgnge  and  secured  Myers 
for  the  money  expended  by  him,  and  that 
Mills  and  wife  having  not  elected  to  claim 
the  exempt  property  as  freed  from  liability 
for  their  debts,  as  they  had  a  riglit  to  do, 
but  having  permitted  a  decree  pro  confess© 
to  be  entered  against  them,  and  the  exempt 
property  being  of  sufflcicnt  value  to  reim- 
burse Myers  for  the  money  he  had  paid  out, 
that  Myers  was  entitled  to  the  exempt  prop- 
erty. The  court  therefore  ordered  the  un- 
ex^pt  property  sold  for  the  benefit  of  appel- 
lees and  decreed  that  the  exempt  property 
should  go  to  Myers  without  the  formality  of 
a  Judicial  sale  thereof,  and  authorized  the 
necessary  proceedings  to  place  Myers  in  poa- 
gesslon  of  the  exempt  property. 

It  Is  thus  seen  that  the  chancellor  has  set- 
tled most  of  the  questions  of  fact  controvert- 
ed in  the  pleadings. 

Stevens  &  Cook,  of  Hattlesburg,  for  ap- 
pellant. T.  0.  Hannah  and  John  T.  Haney. 
both  of  Hattlesbarg,  and  E.  C.  Flsliel  and 
Q.  8.  Heidelberg,  both  of  Rlehton,  for  ap- 
pellees. 

HO£J>BN,  J.  (after  stating  fhe  tacts  as 
above).  It  appears  firom  the  record  here 
that  this  controversy  has  narrowed  down  to 
one  question,  which  deserves  our  considera- 
tl<»i,  and  that  Is,  whether  or  not  the  sale  of 
the  property  In  question  by  W.  8.  Welch  and 
W.  A.  Mills  and  wife  to  the  appellant,  Walter 
Myers,  was  a  legal  and  valid  sale.  If  this 
sale  was  valid,  then  the  controversy  must  be 
settled  In  favor  of  the  appellant  here;  but 
if  It  was  a  void  sale  thm  the  decree  of  the 
ciiancellor  may  be  correct  We  here  quote 
the  finding  of  the  chancellor  In  his  decree 
on  this  subject: 

"  •  •  •  And  finding  further  that  the  execu- 
tion sale  made  of  the  property  in  question  on 
the  4th  day  of  September,  19H,  to  W.  S.  Welch 
-was,  at  the  time  it  was  made,  valid  and  binding, 
bat  finding  farther  that  the  said  Walter  Myers, 
on  account  of  the  fact  that  he  was  sheriff  of 
the  cotinty  when  the  said  execution  sales  were 
made,  was  not  in  position  to  moke  an;  profit  oat 
of  the  purchase  of  the  said  property  from  W.  A. 
Mills  and  wife  In  the  manner  in  which  the  same 
was  consummated  and  evidenced  by  the  deed  of 
W.  A.  Mills  and  M.  G.  Mills  to  him  and  by  the 
contr&ct  executed  simultaneously  therewith;  and 
folding  that  the  said  deed  to  Walter  Myers  and 
the  said  contract  between  him  and  the  said  W. 
A.  Mills  and  M.  E3.  Mills  constitute  a  mort- 
gage  and  security  to  Walter  Myers  for  the  re- 
paymoit  of  tJie  money  expeiided  by  him;  and 


(Miss. 

finding  that  the  full  measure  of  the  rdirf  to 
which  the  said  Walter  Myers  as  against  com- 
plainants is  entitled  is  indemnity  for  the  amount 
of  money  expended  by  him  at  the  time  of  bis 
contract  with  W.  A.  and  M.  EL  Mills,"  etc. 

It  will  be  observed  In  die  flndlng  of  On 
chancellor  that  Uie  sale  txcm  Weldi  and 
Mills  and  wife  to  vipellant^  Walter  Myers, 
was  decreed  to  be  vcrid  "on  account  of  the 
fact  that  he  was  sheriff  of  the  county  when 
the  said  execution  sale  was  made^ ;  that  Is 
to  say,  that  because  the  an*ellant,  Myen, 
actfaog  as  sbffllff  of  the  county,  sold  the  pnv- 
erty  under  encutlon  to  the  said  W.  8.  Welch, 
and  then  some  time  afterwards  pnrduised 
the  same  property  from  the  said  Weldl,  the 
sale  by  Weldi  to  appellant  was  void.  In 
plain  language,  the  chancellor  held  that  oo 
account  ot  the  anwllant  having  previously 
sold  the  iwoper^  under  ezecutkm  while  Aher. 
iff,  that  he  could  not  legally  purchase  the 
said  property  individually  at  any  time  there- 
after.  The  record  in  Ols  case  shows  that 
the  C(»aplalnant  In  the  conrt  below  ftilled 
to  prove  any  odlnslon.  fraud,  or  deceptton  on 
the  part  of  (fflierifl)  Hyera,  appellant,  and 
Welch  and  Hills  and  wiffe;  and  the  dianoel- 
lor  in  his  decree  spedally  finds  that  there 
was  no  collusion,  fraud,  or  deception  on  the 
part  of  the  aniellant,  nor  did  appellant  have 
any  understanding  or  agreemeat  whatever 
regarding  the  purchase  of  the  property  be- 
fore or  at  the  time  of  the  execution  sale 
made  by  him  as  sheriff.  The  diancellor  al- 
so found  that  the  sale  made  by  the  sheriff  to 
the  said  Welch  of  the  property  here  involved 
was  a  valid  sale;  and.  In  tact,  the  chancellor 
found  In  his  decree  tbBt  there  was  no  fraud, 
collusion,  or  prearrangement  by  appellant 
with  any  person  connected  with  the  sale  co- 
purchase  of  the  property ;  but  he  decreed  in 
effect  that  the  appellant,  Myers,  could  not 
legally  parChase  the  title  to  the  property 
from  the  said  W.  S.  Welch  and  Hills  and 
wife  because  the  ajqidlant  had  sold  the  prop- 
erty to  the  said  Welch  under  a  writ  of  execa* 
tton  prior  to  that  time  while  acting  In  his 
official  capaci^  as  sheriff.  The  evidence  in 
this  record  and  the  decree  of  the  chancellor 
showing  that  the  an>cllant  was  entirely  fred 
from  fraud  or  collusion,  or  even  the  snsplcfon 
of  it,  in  making  the  sale  aa  sheriff,  and  in 
afterwards  purdiaslng  the  property  as  nn 
Individual,  leads  oa  to  condude  that  the 
chancellor  erred  in  holding  that  the  appel- 
lant, Myers,  did  not  obtain  a  legal  and  valid 
title  to  the  property  here  Invidved.  The  con- 
tention of  appellee,  which  was  sustained  by 
the  chancellor,  that  the  appellant,  Walter 
Myers,  was  legally  lnca[>able  of  Individually 
purchasing  this  property  from  Welch  and 
Mills  and  wife,  because  he  (appellant)  had 
previously  sold  It  as  sheriff  under  the  writ 
of  execution.  Is  untenable;  and  as  we  see 
nothing  In  this  record  that  vitiates  the  title 
of  appellant  to  the  property  in  questloD,  we 
hold  that  his  title  Is  legal  and  valid.  There- 
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fore  the  decree  of  tlie  lower  ooart  la  nTcraed, 
and  a  decree  entered  here  for  the  appellant 
Revmed,  and  judgment  bere  fbr  aKMUoQt 


HOFSINS  T.  BUGEIiET,  TBRRT  ft  CO. 
(No.  1804S.) 

(Supreme  Court  of  Mississippi,  Division  A. 
May  22,  1916.) 

PsinciPAL  AND  Agent  ^=»107(1>— Afpabent 

AUTHOBITT— PUBCHABE  ON  CBEOrT. 

When  the  porchaser  of  a  bankrupt  stock  of 
goods  placed  the  bankrapt  as  agent  in  charge 
to  sell  It  at  retail,  depositing  the  money  taken 
each  day  in  a  bank  to  the  prlncipars  credit,  the 
agent,  with  bis  principal's  atsent,  erecting  a  sign 
over  the  door  with  the  principal's  name  there- 
on, it  was  not  within  the  apparent  scope  of  the 
agent's  authority  to  pledge  the  principarfl  credit 
for  goods  to  replenish  tue  stock,  his  authority 
being  merely  to  sell  the  stock  of  goods  and  ac- 
count for  the  proceeds. 

[£!d.  Note.— For  other  caaes,  see  Principal  and 
Agent,  Cent.  Dig.  M  818,  814;  Dea  Dig. 

Appeal  ftrom  Circuit  Court,  Lauderdale 
County;  J.  L.  Buckley,  Judge. 

Action  by  Buckley,  Terry  &  Company 
against  W.  E.  Hopkins.  From  a .  Judgment 
for  plaintiff,  defendant  appeals.  Reversed, 
and  Judgment  rendered  for  defendant 

Appellant  purchased  at  the  tmstee'a  sale 
a  stock  of  goods  formerly  belmglng  to  T.  J. 
Fisher,  a  bankrupt  and  placed  Fisher  in 
diarge  thereof;  with  directions  to  sell  it  out 
at  retail,  depositing  the  money  taken  each 
day  In  a  bank  to  appeUant's  credit  He  fur- 
ther agreed  with  Ffaber  that  when  he  (Fish- 
er) should  turn  over  to  him  an  amount  of 
money  sufflci^t  to  reimburse  blm  for  the  ex- 
pense incurred  by  him  in  purchasli^  the 
stock  of  merchandise  and  also  the  account 
due  him,  or  rather  his  firm,  by  Fisher,  that 
Fisher  should  bare  whatever  remained  of 
the  stock.    Pursuant  to  this  arrangement 


Fi8b«  took  charge  of  and  commenced  to 
sell  the  stock  of  merchandlBe.  erecting  ^th 
Hopkins'  knowtedge  and  ctmsent  over  the 
door  of  the  house  In  which  the  business  was 
conducted  a  sign  on  whidi  was  printed  in 
large  letters  the  name,  "W.  B.  Hi^klns." 
Fisher  bought  and  pUuied  In  ttiis  stock  of 
merchandlae  several  bills  of  groceries  from 
various  parttes,  Including  appellee,  paying 
therefor  out  of  the  proceeds  of  sales  made 
by  blm  of  merchandlae  turned  over  to  him 
appellant  Appellant  was  advised  that 
Fisher  had  made  these  purchases,  and  seems 
to  have  protested  against  his  continuing  so  to 
da  A  part  of  the  goods  purchased  br  Fish- 
er fnnn  appellee  were  not  paid  for.  but  were 
charged  by  his  direction  to  appellant  but 
without  appelant* s  knowledge  or  consent 
After  Fisher  had  sold  off  a  part  of  this  stock 
of  merchandise  appellant  sold  and  delivered 
the  remainder  thereof  to  him,  the  considera- 
tion therefor  being  Fisher's  promissory  note 
for  the  balance  of  the  money  appellant  was 
to  receive  firom  the  proceeds  of  the  sale  of 
the  stock  under  the  agreement  hereinbefore 
set  forth.  Fisher  failed  to  pay  appellee  fbr 
the  goods  purchased  from  it  whereupon  this 
suit  was  instituted  to  collect  It  from  appel- 
lant A  Jury  was  waived,  and  the  cause  was 
submitted  to  the  Judge  below,  who  gave  Judg- 
ment in  favor  of  appellee. 

Amis  ft  Dunn,  of  Meridian,  for  appellant 
Baskln  ft  Wilboum,  oi  Meridian,  for  appel- 
lee. 

SMITH,  G.  J.  (after  stating  the  facU  as 
above).  Authority  to  purchase  goods  on  the 
credit  of  appellant  was  not  within  the  ap- 
parent scope  of  the  authority  conferred  by 
him  upon  Flaher,  which  was  simply  to  sell 
the  stock  of  goods  and  account  to  blm  for 
the  proceeds  thereof.  Wheeler  r.  McGulre, 
86  Ala.  398,  6  South.  190,  2  U  R.  A.  S0& 

Reversed,  and  Judgment  here  for  sibi- 
lant 
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HABRIS  T.  ILUNOIS  GENT.  R.  CO. 

(No.  18246.) 

(Sapreme  Court  of  Mississippi,  Division  A. 
June  5,  1»16.) 

Death  <8=>27  —  Hioht  of  Action  —  Fobheb 
Recovebt  by  Dbcbased  in  Lifetime. 

Under  the  wrongful  death  statute  (Code 
1906,  }  721),  providins  that  whenever  death  is 
caused  by  wrongful  or  negligent  act  which,  if 
death  had  not  resulted,  would  "have  entitled  the 

Sarty  injured  to  maintain  an  action  and  recover 
amages  in  respect  thereof,"  his  next  of  kin  or 
representative  may  sue  therefor,  there  can  he  no 
recovery  for  death  caused  by  injuries  for  which 
deceased  recovered  judgment  while  living. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dfjg.  i  29;  Dec.  Dig.  «»27.] 

▲iveal  from  Circuit  Court,  MadlJion  Oonn- 
ty;  W.  H.  Potter,  Judge. 

Action  by  Addle  M.  Harris  against  the 
Illinois  Central  BaUroad  Company.  From  a 
Judgment  for  defendant,  plalutUT  appeals. 
Affirmed. 

H.  B.  Greaves,  of  Canton,  for  appellant. 
Mayes,  Wells,  Hay  &  Banders,  of  Jackson, 
for  appellee. 

BOLDGN,  J.  This  case  Is  appealed  from 
the  circuit  court  of  Madison  county  where 
Mrs.  Addle  M.  Harris,  plaintUT  below  and 
appellant  here,  filed  her  suit  against  the  ap- 
pellee railroad  company  for  damages  for  the 
death  of  her  husband,  under  section  721, 
Code  1906.  About  one  year  prior  to  the 
filing  of  the  present  suit  Mr.  Harris,  the  de- 
ceased husband  of  appellant,  while  In  the  em- 
ploy of  appellee  railroad  company,  was  In- 
jured In  the  yards  of  the  appellee,  having  his 
leg  crushed  and  otherwise  Injured,  for  which 
Injuries  Mr.  Harris  filed  suit  against  the  ai>- 
pellee  for  damages,  and  during  his  lifetime 
prosecuted  this  suit  to  a  final  Judgmeut  In 
the  circuit  court,  obtaining  a  verdict  and 
Judgment  for  $5,000,  which,  on  appeal  to  the 
Supreme  Court,  was  affirmed.  Pending  tbls 
appeal  in  the  Supreme  Court,  Mr.  Harris  died 
and  his  widow,  the  appellant  here,  appeared 
as  administratrix  of  his  estate  and  revived 
the  case  in  the  Supreme  Court  In  her  name 
as  such.  This  case  Is  reported  In  67  BoutU. 
5C.  After  the  affirmance  of  the  Judgment  In 
that  case,  the  appellant  here,  Mrs.  Addle  M. 
Harris,  widow  of  deceased,  filed  this  suit  In 
the  circuit  court  of  Madison  county,  asking 
only  for  such  damages  as  she  and  her  minor 
children  bad  sustained  by  reason  of  the 
death  of  the  husband  and  father.  A  special 
plea  was  Interposed  there  by  the  defendant 
to  this  declaration,  presenting  the  conten- 
ti<»i  that  Mr.  Harris  himself  had  recovered 
a  final  Judgment  in  his  lifetime  on  the  same 
cause  of  action,  and  that  this  final  Judgment 
obtained  during  the  lifetime  of  the  injured 
party,  Mr.  Harris,  was  a  settlement  of,  and 
an  extingnl^unent  of,  the  cause  of  action. 
A  demurrer  by  the  plaintiff  to  this  special 


plea  was  oremiled  tj  Qw  lower  comrt,  and 
from  that  Judgment  this  aweal  was  taken. 

The  appellant  very  ably  contends  lliat  the 
lower  court  erted  in  overruling  the  donurrer, 

and  argues  that: 

"There  are  two  elements  of  damages  which 
are  easily  perceptible  arising  ont  of  an  injury 
causing  death,  where  the  death  Is  not  instan- 
taneous, and  the  party  injured  has  a  wife  and 
children  dependent  upon  him  for  support;  and 
they  arc,  first,  such  injury  as  the  deceased  suf- 
fered, mental  and  pbysEcal,  occasioned  to  him  by 
the  injury  up  to  the  time  of  his  death;  and, 
second,  such  injury  as  the  widow  and  children 
have  sustained  independent  of  those  suffered  by 
the  deceased,  by  being  deprived  of  their  means 
of  support,  which  are  within  the  contemplatioo 
of  section  721,  Code  1906." 

Counsel  further  contends  that: 

"Section  721  can  never  apply  until  there  is 
a  death,  because  it  is  a  suit  for  damages  for 
the  death,  which  is  given  to  the  next  of  kin  of  the 
deceased." 

And  the  case  of  Hamd  t.  Sonttaem  Rail- 
way Co.,  66  South.  426,  800.  a  recent  dedslcm 
of  this  court,  is  cited  and  relied  npcm  as 
authori^  to  sustain  the  contention  of  appel- 
lant here.  There  Is  a  marked  dUference  In 
the  Hamel  Case  and  fbe  case  before  ns  now. 
The  distinguishing  feature  between  the  two 
cases  is  this:  In  tlie  Hamd  Case  the  de- 
c-eased had  not  prosecuted  his  daim  to  flnal 
Judgment  In  his  lifetime^  In  the  case  before 
us  now,  the  deceased  husband  had  prosecuted 
his  cause  of  action  to  flnal  Judgment  In  bis 
lifetime  Therefore,  at  the  time  of  the  filing 
of  the  Instant  suit,  the  claim  for  damages 
for  tbs  personal  injuries  to  Mr.  Harris  liad 
been  nctlngnlshed  and  settled  a  flnal 
judpneut  prosecuted  and  obtained  during  the 
lifetime  of  Mr.  Harris.  The  fact  that  Mr. 
Harris  died  while  this  final  Judgment  of  the 
circuit  court  was  pending  on  appeal  in  the 
Suprone  Court  cannot  alter  the  ^tuation, 
for  the  rms<m  tlut  the  Judgment  of  the  cir- 
cuit court  was  a  final  Judgment,  and  was 
pending  in  the  Supreme  Court  only  for  the 
purpose  of  review,  and  whldt  ma,  aa  a  mat- 
ter of  fact,  subsequently  affirmed  this 
court  In  the  Hamel  Case,  supra,  snit  had 
been  filed  by  Hamel  In  his  lifetime  fbr  the 
Injuries  received  by  blm,  but  he  died  before 
a  final  Judgment  was  rendered  in  the  case. 
Consequently  Ham^  had  an  unsettled  claim 
for  his  injuries  then  pending  at  the  time  of 
his  death.  Tbls  court  held  in  that  case 
that  under  thoee  circumstances  damages 
might  be  recovered  in  the  two  separate  snltsL 
But  in  the  case  before  us  now  the  claim  for 
damages  for  the  personal  Injuries  received 
by  Mr.  Harris  was  settled  and  extinguished 
before  his  death  by  a  fljial  Judgment  for 
$5,000.  Therefore  there  can  be  no  recovery 
in  the  instant  case  for  the  reasons  set  out 
above.  In  Hamel  v.  Railway  Co.,  supra,  66 
South.  809,  in  dellverhig  the  opinion  on  sug- 
gestion of  error,  the  court  said: 

"It  seems  clear  to  us  that  unAer  our  statutes 
no  suit  could  have  been  maintained  by  the  wid- 
ow bad  the  deceased  settled  his  claim  for  dam- 
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am  In  his  lifetime,  Dor  could  tiiia  suit  be  main- 
tained if  the  record  showed  that  the  suit  brouRht 
by  the  deceased  had  been  prosecuted  to  Snal 
jndftnent  by  the  deceased.  The  reason  for  this 
conclusion  is  written  into  the  statute  itself. 
Section  721.  Code  of  1906.  If  the  deceased  had 
released  the  railway  company  in  his  lifetime,  or 
ii  be  had  prosecuted  his  suit  to  final  judgment 
bef(»«  his  death,  he  would  not  have  been  enti- 
tled *to  maintain  an  action  and  recover  in  re- 
spect thereof,'  nor  would  his  next  of  kin  have 
had  a  right  of  action  under  such  circuoistances, 
because  the  rixht  in  the  decedent  to  maintain 
the  action  is  made  a  condition  preceilent  for 
that  gtreii  hy  the  atatote  to  the  next  of  kin." 

We  agree  with  the  views  expressed  above 
Iqr  Justice  Cook,  and  adopt  Qiem  rb  the  law 
SoreraiBg  this  case.  It  woald  be  unsound  to 
ha3A  that  a  person  cannot  In  his  lUetLme 
make  a  cinnplete  and  full  settlranent  fdr  in- 
juries received  him,  which  settlement 
might  include  all  future  as  well  as  all  present 
damages.  Thm^ore,  when  the  deceased  In 
his  lifetime,  a  final  Judgment  of  his 
cause  of  action,  settled  hla  claim  for  all  dam- 
ages on  aoxrant  of  his  injuries,  he  thereby 
exhausted  his  right  of  actlim,  ^^ch  is  a 
cmidltlon  precedent  to  the  recovery  under 
section  721,  Code  1806.  The  wel^t  of  an* 
thorlty  is  that  a  release  or  recovery  by  the 
injured  party  in  Ids  lifetime  will  bar  a  suit 
by  the  next  of  kin  for  the  death.  Legg  v. 
Britton.  64  Tt  662,  24  AU.  1017.  The  Judg- 
ment of  the  lower  court  is  afllrmed. 

Affirmed. 


BAGLAKD  v.  ROSS.   (No.  1T905.) 

(Supreme  Court  of  Mississipin,  IMvision  A, 
June  5,  1916.) 

Account  Stated  «=320(1)— Teui» 

Where,  in  an  action  on  account  stated,  tt 
appeared  that  the  goods  covered  thereby  were 
ordered,  delivered,  and  received  by  defenoant  or 
his  agent,  and  it  was  not  disputed  that  the  items 
were  correct,  peremptory  instruction  for  defend- 
ant at  close  of  plaintiff's  evidence  was  error. 

[Ed.  N<^.— For  other  eases,  see  Account  Stat- 
ed, Cent.  Dig.  S|  9,  98;  Dec.  Dig.  «=320(1).] 

Appeal  from  Circuit  Court,  Winston  Coun- 
ty; F.  B.  Everett,  Judge. 

Action  by  D.  I*  Bagland,  receiver  of  the 
Newbm  Ltunbo:  ft  Manufacturing  Ounpany, 
against  yf.  J.  Rosa.  From  a  Judgment  on 
peremptory  instruction  for  defendant,  philn- 
tlff  appeals.   Reversed  and  remanded. 


Mayes,  Well^  May  ft  Sanders,  of  Jackson, 
for  ai^lant  U  H.  BaslkSna,  of  LoolsvlUe, 
for  appellee^ 

HOLDBN,  J.  The  appellant,  as  recover 
of  the  Newton  I^unber  ft  Manufacturing 
Company,  an  insolvent  corporation,  sued  the 
appellee  in  ttie  drcuit  of  Winston  county  in 
an  action  of  assumpsit,  ethlUting  with  the 
dedaratlon  on  Itemised  account,  properly 
sworn  to,  showing  an  indebtedness  of  (541.- 
79.  The  itemized  account  included  various 
items  of  merchandise,  and  included  also  one 
item  oC  an  automobile.  The  defendant  In 
the  court  below,  W.  J.  Ross,  pleaded  the  gen- 
eral issue,  and  gave  notice  of  special  mat- 
ter as  an  affirmative  defense.  After  the 
plaintiff  below  had  Introduced  all  of  his  evi- 
dence, the  court,  upon  request  of  the  defend- 
ant, exduded  the  plaintiff's  evid«ioe  and 
granted  a  peremptwy  Instruction  for  the  de- 
fendant, and  Bagland,  the  receiver,  appeals 
here. 

The  plaintiff  below  proved  by  competent 
testimony.  In  addition  to  his  sworn  itendsed 
account,  that  the  account  was  correct,  due, 
and  owing  by  Uie  party  gainst  whom  It  waa 
charged;  that  the  item  of  $480  fbr  the  auto- 
mobile was  due  and  unpaid ;  that  the  auto- 
mobile  was  ordered  through  a  letter  signed 
by  the  defendant,  W.  J.  Ross,  and  was  ship- 
ped to  him  as  requested,  by  deliverli^  the 
antnnoblle  to  the  railroad  company  at  New- 
ton to  be  transported  to  W.  J.  Ross,  accord- 
ing to  the  bill  of  la^ng,  at  Boas  Spur, 
also  appears  frtHU  the  testimony  In  the  ncr 
ord  that  the  automobile  was  delivered  to  W. 
J.  Boss  or  his  agent,  W.  I.  Ross,  and  the  cor^ 
respondence  betweea  the  parties  thereafter 
shows  that  the  automotdle  was  accepted  and 
used  by  the  defendant,  W.  J.  Rosa,  oc  his 
agent  W.  L  Ross,  who  appears  to  be  the  sen 
and  business  i^ent  of  W.  J.  Ross.  Thwe 
was  no  dispute  as  to  the  account  being  cor- 
rect and  due  as  to  the  items  amounting  to 
961.79.  and  the  automoUle  at  $480.  With 
tbis  state  of  fitcta  before  the  lamx  court  a 
peremptory  Instruction  was  granted  tor  the 
defendant  Accordii^  te  this  record  the 
error  of  the  dnndt  Judge  tat  granting  this 
peremptory  instruction  Is  so  obvious  that  we 
wlU  not  enter  Into  a  discussion  of  it; 

Bevened  and  remanded. 
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BANK  or  HAZLEHUBST  t.  UeOABDUD. 

(No.  18396.) 

(Supreme  Court  of  Miadasipi^  Jane  12, 1916i) 

Appeal  from  Circuit  Court,  Copiah  Coontz; 
J.  B.  Holden,  Judge. 

Action  between  tbe  Bank  of  Hazlehont  and 
C.  O.  MeCardle.  FRnn  the  judgment,  Om  bank 
appeali.  Diamlased. 

PBB  CUBIAM.   Appeal  dismisaed. 


YAZOO  &  M.  V.  R.  CO.  t.  DAMPEER. 

(No.  179<H.) 

^Supreme  Court  of  MissiasippL   Jane  S,  1918.) 

Appeal  from  Circuit  Court,  Qoltman  Coantr; 
W.  A.  Alcorn,  Jr.,  Judre. 

Action  between  the  Yazoo  ft  Mississippi  Val- 
ley Bailroad  Company  and  Carrie  Dampeer. 
From  the  judgment,  the  Bailroad  Company  ap- 
peals. Affirmed. 

Se^  also,  67  Soatb.  100. 

Afayes,  Wells,  May  ft  Sanders,  of  Jackson, 
for  appellant  P.  H.  Lown^,  of  Maiki,  for  ap- 
pdlee. 

PEBCDBIAM.  Aifinned. 


WESTBBN  UNION  TEL.  CO.  t.  HUMPH- 
BfiY  ft  CO.  (No.  18110.) 

(Siqweme  Court  of  Miasifisippi,  Ulvlidoii  A* 
June  5.  1916.) 

Appeal  &om  Circoit  Court,  BoliTar  County; 
W.  A.  Alcorn,  Judge. 

Action  by  Humphrey  &  Co.  against  the  West- 
em  Union  Telegraph  Company.  Judgment  for 
plaintiffs,  and  defendant  appeals.  Affirmed,  if 
remittitur  is  filed;  otherwise,  reversed  as  to 
amount  (rf  damues  received,  and  remanded  for 
trial  upon  that  uiue  tmly. 

Appellees  were  plaintiffs  in  the  court  below, 
and  appellaat  was  defendant.  Appellees  had 
submitted  to  them  an  offer  of  a  conaignment  of 
cotton  from  a  planting  eooipaiiy  in  Arkansas, 
•ad,  desiring  to  accept  the  olfer  of  tbe  cotton  at 
the  price  quoted  before  the  option  expired,  sent 
a  telegram  to  the  manager  of  the  planting  com- 
pany accepting  the  offer.  The  tel^ram  was  de- 
UTerad  to  the  agent  nt  the  appellant  and  relayed 
to  a  point  in  Arkaneas,  where  the  custom  of  the 
company  was  to  repeat  telegrams  over  the  tele- 
phone to  the  domicile  of  the  planting  company ; 
there  being  no  telegraph  atation  at  the  point 
when  the  planting  company  was  domiciled. 
The  telegram  was  never  deuvered  to  the  planting 
company,  and  the  appellees  were  compelled  to 
buy  cotton  at  an  advanced  price  to  fill  their 
orders,  and  thereby  sustained  a  loss  of  $2,200. 
"Hiey  brought  suit  for  $2,999.50  actual  and  puni- 
tive damages.  The  court  gave  an  instruction  to 
the  Jury,  which  permitted  them  to  find  punitive 
as  well  as  actual  damages.  The  jury  returned 
a  verdict  for  $2,393.03,  and  from  a  judgment 
for  that  amount  the  telegraph  company  appeals. 

J.  B.  Harris,  of  Jackson,  for  appellant.  Sill- 
ers ft  BilleriL  of  Bosedale,  and  Hayes,  WeUa, 
May  ft  Sandras,  of  Jackson,  for  appellees. 

SMITH,  C.  J.  Conceding  that  the  instruction 
permitting  the  jury  to  award  punitive  damages 
against  appellant  should  not  have  been  given,  it 
seems  clear  to  as  no  punitive  damages  were  In- 
tended by  the  jury  to  be  included  in  this  verdict. 
The  amount  of  actual  damages  awarded,  how- 
ever, is  slightly  in  excess  of  that  whidi  appellee 
is  definitely  proven  Iv  the  evidence  tp  have  eue- 


tained ;  and  for  tiliat  reason  the  judgment  of  tbe 
court  below  most  be  reversed,  unless  a  remittftor 
shall  be  entered  reducing  the  amount  of  the 
judgment  to  $2,200,  with  biterest  at  6  per  cent, 
from  January  l4,  1914,  to  the  date  of  the  trial 
In  the  court  below,  ^ould  this  remittitnr  be 
entered,  the  judgment  of  the  court  below  will 
he  affirmed ;  otherwise,  it  win  be  reversed,  in  so 
far  as  it  flzea  the  amount  of  damages  to  be  re- 
covered, and  remanded  for  trial  upon  that  issue 
only,  there  being  no  other  reversible  error  in  the 
record. 


YAZOO  ft  If.  V.  B.  CO.  T.  HUBBARD  et  aL 
(No.  18067.) 

(Supreme  Court  of  Mississippi.  June  6,  1910.) 

Appeal  from  Circuit  Court,  Hinda  Oounty; 
W.  A.  Henry,  Judge. 

Action  between  the  Yaxoo  &  Mississippi  Val- 
ley Bailroad  Company  and  C.  P.  Hubbard  and 
others.  From  the  judgmoit,  tbe  Bailroad  Com- 
pany appeals.  Affirmed. 

F.  M.  West  and  Mayes.  Wdla,  Bf»  ft  San- 
ders, air  of  Jackson,  for  appellant  WatJuna  ft 
Watkins,  ot  Jackam,  for  appeUeea. 

PEB  CURIAM,  Affirmed. 


NBW  OBLBAN8,  BI.  ft  a  B.  00.  T.  MeOAIU 
DLB  et  aL   (Na  182000 

(Snpreme  Court  of  Hiarisa^pL  June  B,  1916.) 

Appeal  from  Circuit  Court,  Forrest  Goun^ ; 
Paul  B.  Johnson,  Judge. 

Action  between  the  New  Orleans,  Mobile  ft 
Chicago  Railroad  Company  and  J.  A.  BfcGardlo 
end  others.  From  the  judgment,  the  Bailroad 
CfHnpany  appeals.  Affirmed. 

Flowers,  Brown,  Chambers  ft  Cooper,  of  Jack- 
son, for  appellant.  Stdua  V.  Bobertttm,  of 
Jackson,  for  appellees 

PER  CURIAM.  Affirmed. 


DOTY  T.  MOBEHEAD.  (No.  18220.) 
(Suprane  Court  of  MississippL   June  ft^  1918..) 

Appeal  from  Circuit  Court;  HarriMm  Oonntr ; 
J.  I.  Ballenger.  Judge. 

Actim  between  Mrs.  M,  J.  Doty  and  Miaa  CL 
B.  Morehead.   From  the  judgment,  Mrs.  Doty 

appeals.  Affirmed. 

J.  li.  Taylor,  of  Gulfpwt.  for  appellant. 
Mayes,  Wells,  May  ft  Sanden,  {ft  Jackson,  for 
appellee. 

PER  CURIAM.  Affirmed. 


FBANEUN  V.  FRANKLIN.  (Na  18142J 
(Supremo  Court  at  MlarisdppL  June  5,  191&) 

Appeal  from  Chancery  Court,  Sndl  Oounty; 
O.  B.  Taylor,  Chancellor. 

Action  between  Ed  FrankUa  and  Stdla 
Franklin.    From  the  judgment^  Ed  FrankUa 

appeals.  Affirmed. 
See,  also,  68  Soath.  74. 

Watkins  ft  Watkina.  of  Jackson,  for  aDpei- 
lant  Howie  ft  Howie,  of  JacksMit  nr  appuM 

PER  CURIAM.  Affirmed. 
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FRANKEJN  t.  FEANEXIN  at  iL 

(Sapraoe  Oeort  of  ICMHtroi   'me  S>  1910.) 

Appeal  from  Chancery  Court,  Hindi  Ootnity; 
O.  B.  Taylor,  Chancellor. 

AcdoD  between  Stella  Franklin  and  Ed 
Franklin  and  others.  From  the  judgment,  Std* 
la  PrankHn  appealfu  Affirmed. 

See,  also,  71  South.  880. 

Howie  A  Howie,  of  Jack«m,  for  appellant. 
Watklns  &  Watfclna,  of  Jackson,  tot  appelleea, 

FEB  CURIAM.  Affirmed. 


KEINNUDT  ft  CO.  T.  BOND.  <No.  17ESS7.) 
(Supreme  Court  of  Mlflcdaaip^  June  B,  1916.) 

Appeal  from  Chancery  Gourti  Harrieon  Coun- 
ty; J.  M.  Stevens,  Chancellor. 

Acticoi  between  Kennedy  A  C«npany  and  A. 
W.  Bond.  From  the  judgment,  Kennedy  &  Ccnn- 
pany  appeal.  Affinned. 

Bowen  &  Griffith,  of  Oulfport,  for  lomeDant 
Gex  ft  Waller,  of  Bay  St  Lools,  1m  appdleeu 

PER  iiimTAM.  Affirmed. 


J.  li.  BOSS  ft  00.  V.  STEGALL.  (No.  18273.) 
(Supreme  Court  of  Missiaaippl.   June  5,  1916.) 

Appeal  from  Circuit  Court,  Rankin  Ooonty; 
J.  u.  Carr,  Judge. 

Action  between  J.  !«.  Boae  ft  Co.  and  J.  B. 
StegaU.  From  the  judgment,  J.  Xj.  Boas  ft  Co. 
appeal  Affirmed. 

Mayea,  Wells,  May  &  Sanders,  of  Jackson, 
and  Stingily  ft  Mclntyre,  of  Brandon,  for  ap- 
pellanui.  Bngme  Palmer,  ol  JaCkson,  fbr  a]^ 
pellee. 

FEB  CURIAM.  AfBrmad. 


J.  U  BOSS  ft  GO.  T.  MOOBE.  (No.  1S272.) 
(Supreme  Court  of  Missistippi.   June  5,  1919.) 

Ajspeal  from  Circuit  Ctourt,  Bankin  County; 
J.  D.  Carr,  Judge. 

Action  between  J.  Rosa  ft  Co.  and  (Sharlie 
Moore.  From  the  judgment,  J.  L,  BoH  ft  Co. 
appeal  Affirmed. 

Stingily  ft  Mclntyre,  of  Brandon,  for  appel- 
gene  Palmer,  of  Jackson.  n>r  appeuee. 


lant. 
FEB  CURIAM. 


Affinnod. 


YAZOO  ft  M.  T.  B.  00.  r.  LTNCHABD. 
(Now  180S9.) 

(Supreme  Court  of  Mlesissippi.   June  5,  1916.) 

Appeal  from  Circuit  Court,  Sunflower  Coun- 
ty;  F.  B.  Bverett,  Judge. 

Action  between  the  Yazoo  ft  Mississippi  Valley 
Railroad  Company  and  Mrs.  Era  ^nchard. 
From  the  judgmoit,  the  Bailroad  Company  ap- 
peals. Affirmed. 

Hayes,  Wells,  May  &  Sanders,  of  Jackson, 
for  appellant  WhitQeld  ft  Whitfield,  of  Jack- 
aon,  and  J.  I*  WilUama  and  W.  8*  CSiaxnnan, 
both  of  Indianola,  for  appellee. 


JONES  T.  WALIL&    (No.  17988.) 
(Supreme  Court  of  Mississippi.   June  5,  1916.) 

Appeal  from  Chancery  Court  Chickasaw 
County;  J,  Q.  BobtHns,  Chancellor. 

Action  between  S.  C.  Jones  and  Taylor  Walls. 
From  the  judgment,  Jones  appeals.  Affirmed. 

Leftwich  ft  Tubb,  of  Aberdeen,  for  appellant 
B.  J.  West  of  Okolona,  for  applies. 

PEtB  CURIAM.  Affirmed. 


ECBU  MERCANTILE  CO.  T.  GRAOB.  . 
(Na  18307.) 

(Supreme  (3ourt  of  BII«daBlpid.   June  6,  1M6.) 

A|veal  from  Circuit  Court  Uniai  Oounty; 
J.  L.  Bates,  Judge. 

Action  between  the  Ecru  Mercantile  Company 
and  T.  L.  Grace,  claimant  From  the  judgment, 
the  Mercantile  Company  appeals.  Affirmed. 

O.  Lee  Crum,  of  New  Albany,  for  appellant 
J,  A.  Lauderdale,  of  New  Albany,  for  appellee. 

PER  CURIAM.  Affirmed. 


FSB  CURIAM. 
71SO.-00 


Affinudt 


NEW  ORLEANS  ft  N.  B.  B.  00.  r.  McNmiL 
et  al   (No.  18867.) 

(Supreme  Court  of  MisaissippL   June  S,  1916.) 

Appeal  from  Circuit  Court  Lamar  Oounty; 
A  E.  Weathereby,  Judge, 

Action  between  the  New  Orleans  ft  North- 
eastern Railroad  Company  and  J.  M.  HcNdll 
and  others.  From  the  judgment  the  Railroad 
Company  appeals.  Dismissed. 

A,  S.  Bozeman,  of  Meridian,  and  R.  H.  ft 
J.  H.  Thompson,  ot  Jaduon,  for  appellant 

PER  CURIAM.  Appeal  dlsnuaeed. 


INMAN  T.  ILLINOIS  CENT.  B.  00.  et  iL 
(No.  17509.) 

(Supreme  Court  of  A^atsBlppL  June  S.  1916.) 

Appeal  from  Circuit  Court  Grenada  County; 
J.  A.  Teat  Judge. 

Action  between  Mrs.  A  T.  Inman  and  the 
lUinola  Central  Bailroad  Company  and  others. 
From  the  judgment  Urs.  Inman  appeals.  Af- 
firmed, 

S.  A.  Morrison,  of  Grenada,  for  appelant 
Mayea,  Wells,  May  ft  Sandeia,  of  JaekKm,  for 
appelleea. 

FEB  GUBIAM.  Affinned. 


STEWABD  T.  STATU    (No.  18684.) 
(Supreme  Court  ot  Misdasip^   June  6,  1916.) 

Appeal  from  Circuit  (Tourt,  Sunflower  Coun- 
ty;  F.  E.  Everett  Judge. 

Sobu  Steward  was  convicted  of  murder,  and 
eeutence  of  death  Imposed,  and  he  appeals.  Af- 
firmed. 

W.  E.  Hobbs,  of  Hoorebead,  for  appellant 
Ross  A.  Collins,  Atty.  Gen.,  for  the  State. 

PER  GUBIAM.  Affirmed;  ueention  aot  for 
July  21,  1A1& 
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BASS  T.  VAN  HORN.   (No.  18399.) 
(Supreme  Court  of  MisaiaBippL  Jane  12, 191B.) 

Appeal  from  Circuit  Court,  Copiah  County; 
J.  B.  Holden,  Judge. 

Action  between  Jobu  Bass  and  OliTer  H.  Van 
Horn.  From  the  judgment.  John  Baas  appeal*. 
Dismissed. 


Appeal  digmieaed. 


McCOR- 


THREJEFOOT   BROS,   ft   CO.  T. 

MICK.   (No.  18260.) 

(Supreme  Court  of  Miasissippi.   June  5,  1916.) 

Appeal  from  Chancery  Court,  Scott  Count?; 
Sam  Wbitman,  Chanceilor. 

Action  between  Threefoot  Bros.  &  Co.  and  M. 
W.  HcCbrmidc  From  the  judgment,  Threefoot 
BroB.  &  Go.  appeaL  Affirmed. 

R.  D.  Cooper  and  W.  W.  VenaUe.  both  oC 
Meridian,  for  appellant   Jeff  Kent*  of  Forest, 

for  appellee. 

Pm  CURIAM.  Affirmed. 


BOARD  OF  MAYOR  AND  ALDBRHBN  OF 
TOWN  OF  PORT  GIBSON  y.  ANDER- 
SON.  (No.  18229.) 
(Supreme  Court  of  MIsdssippi.   June  6,  1916.) 

Appeal  from  Circuit  Court,  Claiborne  Coun- 
ty; B.  I/.  Brien,  Judge. 

Action  between  the  Board  of  Mayor  and  Al- 
dermen of  tbe  Town  of  Port  Gibson  and  John 
Anderson.  From  the  jud^ent,  tbe  board  ap* 
peals.  Affirmed. 

J.  T.  Drake,  of  Port  Gibson,  for  appellant. 
C.  A.  Frencb,  of  Port  Gibson,  for  appellee. 

PER  CURIAM.  Affirmed. 


SOUTHERN  SEATING  &  CABINET  CO.  t. 
VICTOR    HUBEB    MARBLE  & 
GRANITE  CO.    (No.  18223.) 
(Supreme  Court  of  Mississippi   June  6,  1916.) 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty ;  J.  L  Ballenger,  Judge. 

Action  between  the  Southern  Seating  &  Cab- 
inet Company  and  the  Victor  Bnber  Marble  & 
Granite  Company.  From  the  judgment,  the 
Southern  Seating  ft  CaUnet  Company  appeals. 
Affirmed. 

Ford  &  White,  of  Gulfport,  for  appellant. 
Gex  &  Waller,  of  Bay  Sl  Ijouis,  for  appellee. 

PBZB  CURIAM.  Affirmed. 


TAZOO  ft  U.  V.  R.  00.  T.  BBOWZraiN. 
(N&  18240.) 
(Snpreme  Court  of  MiasMp^  June  B.  1916.) 

Appeal  from  Circuit  Court,  Tallahatchie  Coun- 
ty; El  D.  DinkiDS.  Judge. 

Action  between  the  Yasoo  ft  MiasiaMPiii  Val- 
ley Railroad  Oompaoy  and  J.  S.  ffrownoL 
From  tbe Judgment,  the  Railroad  Company  ap- 
peals. Affirmed. 

Jas.  Stone  ft  Son,  of  Oxford,  for  appdlant 
A.  H.  Stephen,  of  Sumner,  for  appellee^ 

PER  CURIAM.  Affirmed. 


LAKE  T.  LAKE  et  al.    (No.  18025.) 
(Supreme  Court  of  Mississippi.   Jane  1916.) 

Appeal  from  Circuit  Court,  Holme*  Connty; 
F.  E.  Everett,  Judge. 

Action  between  Caroline  Lake  and  Billot  Lake 
and  others.  Vrtm  the  judgment,  Caroline  Lake 

appeala  Affirmed. 

Boothe  &  Pepper  of  Lexington,  for  appelluL 
Barbour  ft  Henry,  of  Tazoo  Oty.  for  appellees. 

PER  CURIAM.  Affirmed. 


BLOCKER  y.  BAKER.    (No.  17944.) 
(Supreme  Court  <d  MississippL   May  22,  1916>) 

Appeal  from  Clrcntt  Court,  De  Soto  County; 

N.  A.  Taylor,  Judge. 

Action  between  Milton  Blo<^er,  Jr.,  and  J. 
D.  Baker.  From  the  judgment,  Blocker  ap- 
peals. Affirmed. 

Mayes  &  Mayes,  of  Jackson,  for  appellant 
Holmes  ft  Logan,  of  Homando,  for  appeUee. 

PER  CURIAM.  Affirmed. 


NEOAISE  T.  SELLERS.    (Na  1823a) 
(Supreme  Court  of  Mississippi    June  5,  1916) 

Appeal  from  Chancery  Court,  Hancock  Coun- 
ty:   J.  M.  Stevens,  Chancellor. 

Action  between  Zeuo  Necaise  and  W.  W. 
Sellers.  From  the  judgment,  both  pardcs  ap- 
peal. Affirmed  on  both  direct  appeal  and  erosi- 
appeaL 

O.  J.  Dedeaox,  of  Gulfport,  for  appellant 
Oec  ft  Waller,  of  Bay  St  Louis,  and  F.  0. 
Hathom,  ot  Hattlesbn^,  for  appellee. 

PER  CURIAM.  Affirmed  on  both  tttrset  ap- 
peal and  crosB-appeaL 
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No.  216ffT. 

CITY  OP  NEW  OHLEANS  T.  BECK. 

(Supreme  Court  of  Louidana.   April  24,  1916. 
Rehearing  Denied  May  22,  1916.) 

(Svilabut  by  the  Court.) 

Hbai.tr  «s932— VAUDm  OF  Ordinance. 

Ordinance  No.  2512,  Commlsaion  Council 
Series,  of  tbe  city  of  New  Orleans,  providing 
for  the  rat-proofing  of  all  buildings  and  struc- 
tures, etc.,  in  said  city,  for  the  purpose  of  bet- 
ter preventing  the  introduction  ana  spread  of 
bubonic  plague,  held,  to  be  a  constitutional  and 
valid  exercise  of  the  police  power  of  the  state  in 
the  interest  of  the  health  of  the  people. 

[Ed.  Not&— For  other  cases,  see  Health,  Cent 
Dig.  {  32;  Dec.  Dig.  «s»32.} 

Appeal  from  Second  Becordei's  Court  ot 
New  Orteans ;  B.  T.  Tiller,  Becwder. 

F.  O.  T.  BeA  vas  convicted  of  violating 
an  ordinance  ot  the  City  of  New  Orleans, 
and  appeals.  AfRrmed. 

Dart,  Keman  &  Dart,  of  New  Orleans,  for 
appellant.  W.  L.  Buglies,  of  New  Orleans, 
tor  appellea 

LAND,  3.  The  defendant  was  prosecuted 
for  falling  to  hare  his  premises  and  grocery 
rat-proofed,  as  required  by  City  Ordinance 
No.  2512,  C.  C.  S. 

Defendant  moved  to  quash  the  charge  for 
t^e  reason  that  there  is  no  second  recorder's 
court  in  the  city  of  New  Orleans,  and,  if 
there  Is,  there  is  no  Judge  therefor.  This 
motion  was  overruled,  and  tbe  defendant  ex- 
cepted. 

(llie  motion  to  qnaab  la  not  pressed  In  this 

court.) 

The  defendant  then  entered  a  demurrer 
to  tlie  atSdavlt  and  charge  as  follows: 

"Now  comes  defendant,  through  undersigned 
connsel,  and  for  demurrer  to  the  affidavit  and 
chairge  herein  made  against  him  says: 

"(I)  Oliat  Ordinance  2512,  Commission  Coun- 
cil Series,  of  the  city  of  New  Orleans,  upon 
which  this  prosecution  is  based,  is  unconstitu- 
tional, null,  and  void,  and  ultra  vires  of  Act 
1G9  of  1912 ;  divests  defendant  of  vested  rights ; 
is  harsh,  unjust,  unreasonable,  and  oppressive 
and  burdensome  to  defendant  and  detoidant's 
property :  that  it  is  discriminatory  and  un- 
reasonable; that  defendant's  property  hereto- 
fore lawfully  existing  has  beeo  transferred  into 
a  particular  class,  and  has  thereby  been  cre- 
ated an  unlawful  structure  and  .there  is  no 
power  in  the  dty  of  New  Orleans  to  pass  an 
ordinance  r«)uiring  the  Inhabitants  of  tbe  city 
of  New  Orleans  to  alter,  change,  or  reconstruct 
the  buildings  they  lived  in  and  owned  prior  to 
and  up  to  tlie  adoption  of  said  ordinance,  un- 
der penalty  of  being  prosecuted  every  day  for 
fidlnre  to  comply  with  the  conditions  of  said 
ordinance;  that  such  authority  has  been  at* 
tempted  to  be  exercised  in  the  present  instance, 
and  that  defendant  is  called  upon  to  alter  and 
virtually  reconstruct  tbe  entire  building  con- 
structed, used,  and  occupied  by  him  in  the  man- 
ner pointed  out  by  the  laws  and  ordinances  of 
the  state  of  Louisiana  and  of  tbe  city  of  New 
Orleans,  and  for  the  further  reason  that  It  is 
violative  of  article  106  of  the  Constitution  of 
Louisiana,  prohibiting  the  passage  of  any  law  j 
divesting  vested  rights  or  of  any  ex  post  facto  i 
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law,  and  that  it  is  violative  o^  artlde  1>  I  lOr 
of  the  Constitution  of  the  United  States: 

"(2)  Tliat  said  ordinance,  and  particularly 
section  1  thereof,  is  unconstitutional,  null,  and 
void  because  it  contravenes  article  l66  of  the 
Constitution  of  Louisiana,  relative  to  divesting 
vested  rights  and  the  passage  of  ex  post  facto 
laws,  and  article  1,  |  10,  of  the  Constitution 
ot  the  United  States,  rdative  to  the  same  mat- 
ter. 

That  said  ordinance,  and  particularly 
section  2  thereof,  is  unconstitutional,  null,  and 
void  because  it  contravenes  article  166  of  the 
Constitution  of  Louisiana,  relative  to  divesting 
vested  rights  and  the  passage  of  ex  p<nt  fncto 
laws,  and  article  1,  1 10,  of  the  Constitution  of 
the  United  States,  relative  to  the  same  mat- 
ter. 

"(4)  That  said  ordinance,  and  particularly 
section  8  tiiereof,  is  unconstitutional,  null,  and 
void  because  the  city  of  New  Orleans  has  no 
power,  right,  or  authority  to  indiscriminately 
place  defendant's  building  and  pmnlses  in  ci- 
ther one  of  tbe  classes  designated  In  said  sec- 
tion, and  particularly  class  A  and  class  B 
thereof. 

"That  said  section  is  unconstitutional  for  the 
further  reason  that  defendant's  premises  and 
dwelling  heretofore  erected  under  the  direction 
and  supervision  of  the  officers  of  the  city  of 
New  Orleans  is  a  lawful  structure,  and  cannot 
lawfully  by  said  section  be  converted  into  an 
unlawful  structure.  That  said  section  is  fur- 
ther unoonstitntional  because  it  racofnises  but 
one  mode  of  complying  with  its  terms,  and  vir- 
tually declares  any  other  mode  of  complying 
with  the  purpose  for  which  this  ordinance  is 
claimed  to  have  been  enacted  punishable  in  the 
manner  provided  therein.  That  said  section  is 
further  unconstitutional  for  the  reason  that  de- 
fendant is  required  to  destroy  and  do  away  with 
all  wooden  floors,  joists,  and  sills  covering  the 
entire  ground  area  of  his  building,  and  to  suh- 
stitnte  in  tbe  place  thereof  a  composition  of 
concrete  as  described  in  snid  section,  or  to  sep- 
arate that  side  of  the  building  which  your  de- 
fendant uses  for  dwelling  purposes  from  the 
store  by  erecting  a  solid  wait  so  as  to  form  a 
ctHnpleta  barrier  between  the  living  rooms  and 
the  room  w  rooms  used  for  the  business  pur- 
poses. 

"That  a  compliance  with  the  above  provisions 
will  result  in  a  virtual  reconstruction  of  defend- 
ant's building,  and  will  prove  burdensome  to  de- 
fendant and  defendant's  property.  That  your 
def^idant's  property  is  neither  a  menace  to  *hii 
community  nor  a  nuisance,  and  cannot.  In  this 
indirect  manner,  be  suppressed.  That  said  sec- 
tion is  discriminatory  and  unc<mstitutional  for 
tbe  further  reason  that  it  rec(%nlzes  and  per- 
mits in  section  4  thereof  the  reconstruction  of 
a  class  A  building  as  a  claas  B  building  under 
tbe  circumstances  named. 

"That  said  section,  and  particularly  dasB  B 
thereof,  is  anconstitutional,  null,  and  void  for 
the  reason  that  defendant's  premises  and  dwell- 
ing heretofore  erected  under  the  direction  and 
supervision  of  the  ofBcers  of  the  city  of  New 
Orleans  is  a  lawful  structure,  and  cannot  law- 
fully by  said  section  be  converted  into  an  un- 
lawful structure.  That  said  section  Is  further 
unconstitutional  because  it  recognizes  but  one 
mode  of  complying  with  its  terms,  and  virtually 
declares  any  other  mode  of  complying  with  the 
purpose  for  which  the  ordinance  is  claimed  to 
have  been  enoctcdpunishable  in  the  manner 
provided  therein.  That  class  B  of  said  section 
3  of  said  ordinance  is  harsh,  oppressive,  and  un- 
reasonable, and  divests  defendant  of  vested 
rights  acquired  under  the  laws  and  ordinances 
of  the  state  of  Jjouisiana  and  city  of  New  Or- 
leans and  of  the  United  States. 
!  "(5)  That  section  4,  and  particularly  the  last 
i  clause  thereof.  Is  unconstitutional,  null,  and 
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TOid,  there  hting  no  power  or  aothority  in  the 
city  of  New  Orleans  to  order  the  closing  of  one 
or  more  commooicating  doors  or  openings  whidi 
hainMn  to  exist  betwem  the  rooms  of  the  de* 
tendanfs  baUdinx;  that  sach  action  is  in  vio- 
lation of  article  166  of  the  Constitution  of 
Louisiana,  and  article  1,  i  10,  oi  the  Constitu- 
tion of  the  United  States ;  nor  to  declare  it  un- 
lawful for  your  defendant  to  maintain  such 
openings  between  said  rooms;  nor  is  there 
any  power  in  the  city  of  New  Orleans  to  declare 
that  two  rooms  under  the  same  roof  of  your 
defendant's  building  shall  be  considered  a  sep- 
arate  house  when  seKr^rated  from  the  remain- 
ing rooms  of  said  building. 

(6)  That  section  6  of  said  ordinance  is  un- 
constitational,  null,  and  void.  That  the  dty 
of  New  Orleans  has  no  right,  power,  or  author* 
Ity  to  divest  vested  rights,  to  pass  ez  post  facto 
laws,  to  order  the  destruction  of  the  interior 
walls  and  ceilings  existing  in  your  defendant's 
premises,  nor  the  manner  and  materials  to  be 
used  in  the  cloaing  of  any  nunecesaary  spaces, 
holes,  ventilators,  and  other  openings  which 
mieht  exist  in  your  defendant's  property. 

''(J)  That  sections  10  and  11  thereof  are  un- 
constitutional, null,  and  void,  there  being  no 
power  in  the  city  of  New  Orleans  to  declare 
and  provide  that  the  building  erected  in  accord- 
ance with  the  rules  and  r^ulations  and  city 
ordinances  heretofore  existing  shall  now  be 
an  unlawful  structure,  and  shall  subject  every 
owner,  agent,  and  occupant  to  prosecution  and 
fine  for  each  and  every  day's  failure  to  alter, 
reconstruct,  or  rebuild  or  otherwise  bring  the 
dwelling  or  property  within  the  strict  compliance 
thereof.  That  said  section  is  an  ez  post  fncto 
provision,  and  is  a  provision  divesting  vested 
rij^ts  of  the  defendant,  and  acts  retroactively 
on  defendant  and  defendant's  rights  and  proper* 
ty.  That  it  is  in  violation  of  the  articles  of  the 
Constitution  of  the  United  States  and  of  the 
state  of  Louiriana. 

"(8)  That  said  ordinance,  and  particalarly 
section  12  thereof,  is  unconstitutional,  null,  and 
void,  there  being  no  power  or  authority  in  tbe 
city  of  New  Orleans  to  declare  and  provide  that 
the  building  erected  in  accordance  with  the  rules 
and  regulations  and  dty  ordinances  heretofore 
existing  shall  now  be  an  unlawful  structure,  and 
shall  subject  every  owner,  agent,  and  occupant 
to  prosecution  and  fine  for  each  and  every  day's 
failure  to  alter,  rec<m8truct  or  rebuild  or  other- 
wise bring  the  dwelling  or  property  within  the 
strict  compliance  thereof.  That  said  section  is 
an  ex  post  facto  provision,  and  la  a  provision 
divesting  the  vested  rights  of  defendant,  and 
acts  retroactively  on  defendant  and  defendant's 
property  rights  and  property.  That  it  is  in 
violation  of  the  articles  of  the  Constitution  of 
the  United  States  and  of  the  state  of  Louisi- 
ana." 

The  demurrer  was  overruled,  and  defend- 
ant excepted. 

The  defendant  then  entered  a  plea  of  not 
gnilty,  and  the  cSBe  was  tried  on  the  merits. 

"Defendant  was  found  euUty,  and  was  sen- 
tenced to  pay  a  fine  of  |10  or  to  snffer  11 
days  imprisonment  in  the  parish  prison.  De- 
fendant has  appealed. 

THiB  defovlant  b  prosecuted  under  a  new 
ordinance  adopted  after  the  decision  of  this 
court  In  Sanford's  Case,  137  La.  62S,  60 
South.  86,  U  R.  A.  ISlttA,  1228,  and  intended 
to  conform  to  the  Tlews  expressed  In  the 
opinion  tn  that  case.  An  analysis  of  said 
opinion  discloses  that  this  court  found  the 
health  ordinance  of  1014  unreasonable  in  not 
providing  tor  notice  to  property  owners,  and 


in  delegating  certain  powers  to  the  health 
officer  of  such  a  nature  as  to  oiable  him  to 
discriminate  between  Individuals,  as  to  work 
to  be  done  and  materials  to  be  used. 
l%e  opinion  concludes  as  follows: 
"Other  grounds  of  nullity  are  argued  by  tbe 
accused,  which  we  deem  it  unnecessary  to  no- 
tice, further  than  to  sa^  that  we  have  found 
them  to  be  without  merit" 

The  city  ordinance  of  1915  provides  for 
special  prevlona  notice  of  30  days  to  proper- 
ty owners,  and  confers  on  health  officers  no 
authority  whatever  to  except  or  exempt  per- 
sons or  property  from  tbe  equal  operation  of 
the  regulations  provided  by  the  ordinance. 

The  trials  of  tbe  first  rat-prooflng  cases 
disclosed  that  there  were  many  houses  In  tbls 
city  that  were  used  as  grocery  and  feed 
shops,  and  also  as  residences. 

To  meet  this  condition,  the  new  city  ordi- 
nance provided  that  a  building  so  used  mii^ht, 
for  the  purpose  of  rat-proofing,  be  treated  as 
two  structures,  the  part  used  as  a  grocery 
fulling  in  class  A,  and  the  part  used  as  a 
residence  falling  In  class  B,  the  two  parts  to 
be  separated  by  tbe  closing  of  all  openings 
between  them  above  or  below  the  ground,  or 
by  constructing  a  new  waU. 

The  ordinance  might  have  required  the  rat- 
proofing  of  the  premises  as  a  whole,  bat  tlui 
commission  ooundl.  In  the  interest  of  econo- 
my, provided  for  the  separation  of  the  prem- 
ises as  above  stated. 

Defendant's  building  elevated  above  tbe 
ground.  Is  used  both  as  a  grocery  and  as  a 
residence.  Groceries  furnish  free  board  and 
lod^ng  to  rate,  end  a  nidus  for  their  prottaga- 
tion.  That  defendant's  premises  are  not  now 
Infested  with  the  vermin  is  no  excuse  for  his 
noncompliance  with  the  provisions  of  tbe  or- 
dinance, which  must  be  enforced  against  all 
groceries  or  none  of  them. 

Some  of  tbe  objections  urged  by  the  de- 
fendant to  the  city  ordinance  tn  question 
challenge  the  power  of  the  commls^^m  coun- 
cil to  enact  and  eatxjxce  the  rat-piooflng  oi^ 
dinance. 

The  Constitution  i^ovldes  that  the  General 
Assembly  shall  create  stat^  parlsb,  and  mn- 
nlc^l  boards  of  health,  and  shall  define  the 
dntlee  and  prescribe  the  powws  thereto 
ArUcIe  296.  i  2.  of  Act  No.  173  of  1012, 
amending  section  7  ol  Act  192  of  18^  em< 
powers  parish  and  municipal  boards  of  health 
to  pass  health  and  sanitary  ordinances  for 
defining  and  abating  nuisances  dangerous  to 
tbe  i^ublic  health— 

"to  regulate  the  carrying  on  of  trade  and  bnai- 
□ws  injurious  to  public  health ;  *  *  *  to  reg- 
ulate tiie  erection  of  buildings  with  due  regard 
to  the  filling  of  lots  and  the  grading  therectf, 
and  the  arrangements  of  said  buildings;  for 
the  vacation  or  demolishing  of  buUdinaB  when 
necessary  for  ttie  protection  of  pnhUe  heidth,'' 
etc. 

The  same  section  provides  that  any  person 
violating  any  provision  of  any  ordinance  of 
said  parlsb  and  municipal  board  of  healtb 
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shall,  on  ewTlctlon,  be  fined  not  less  than 
1(10  nor  more  tb&n  ffIX,  or  suffer  Imprisonment 
in  the  parish  prison  for  not  more  than  30 
days  or  both.  Section  7  of  Act  192  of  1808. 
conferred  the  same  powers  on  parish  and  mu- 
nicipal boards  of  health. 

If  a  board  of  health  has  the  power  to  order 
the  Tacatlon  or  demolition  of  any  building, 
whm  necessary  for  the  protection  of  the  pnb* 
lie  Health,  it  sorely  possesses  the  lesser  pow- 
er to  order  any  building  to  be  put  in  su<^  a 
condition  as  to  prevent  Its  becoming  a  focus 
of  plague  infecti<m. 

The  law  makes  the  board  of  health  the 
Judge  of  the  necessity  for  the  protection  of 
the  puMic  health,  and  of  the  means  to  be 
adopted  for  that  purpose.  That  the  bubonic 
plague  prevailed  in  this  dty  during  the  sum- 
mer and  Call  of  the  year  1014  cannot  be  dis- 
puted. The  best  medical  experts  of  the  na- 
tion were  called  In  to  advise  and  assist  our 
state  and  local  boards  In  their  fight  against 
the  pestilence,  which  was  stalking  In  our 
midst.  These  experts  advised  the  boards 
and  the  public  that  the  rat-proofing  of  all 
buildings  and  structures,  in  which  rats  might 
find  food  or  shelter,  or  both,  was  absolutely 
necessary  to  check  the  spread  of  the  bubonic 
plague  and  to  finally  eradicate  the  dread  dis- 
ease by  the  extirpation  of  rats  within  the 
limits  of  the  city  of  New  Orleans. 

Pursuant  to  this  advice,  the  board  of 
health  of  the  city  of  New  Orleans,  on  July 
2S,  1914,  passed  an  ordinance  to  better  pro- 
tect the  public  health,  and  particularly  to 
prevent  the  introduction  and  spread  ot  bu- 
bonic plagne,  by  providing  for  the  rat-proof- 
ing of  all  premises  ewS  buildings  in  the  city 
of  New  Orleans.  The  validity  of  this  ordi- 
nance, as  amended  by  ordinance  adopted 
temlier  6, 1914,  was  passed  xtpoa  by  this  court 
In  the  consolidated  cases  of  the  dty  of  New 
Orieans  v.  Bidcer  and  Bedc,  r^rtad  in  137 
La.  84S,  69  South.  273.  In  those  cases  this 
court  held  that  the  health  ordinance  was  a 
valid  and  constitutional  exercise  of  the  police 
power  of  Oie  state,  in  tlie  interest  of  the  safe- 
ty of  the  people;  that  every  possible  pre- 
sumption is  in  favor  of  the  vaUdity  of  such 
an  ordinance,  until  the  contrary  be  shown 
beyond  a  reasonable  doubt ;  and  that  wlieth- 
er  the  ezlstenoe  d  bubonic  plague  In  tbe  ciiy 
4tf  New  Orleans  involved  such  a  danger  to 
the  public  health  as  to  require  the  ra^Iwoof- 
ing  of  all  the  bnlldings  and  structures  in  said 
city  was  one  of  fact  and  of  public  policy 
whldi  bdongs  to  the  legislative  department 
of  the  government 

In  the  Sanford  Case,  reported  In  137  La. 
e28.  69  South.  3S,  L.  R.  A.  1916A,  1228,  but 
decided  several  months  after  the  cases  of 
Bicker  and  Beck,  no  refereioe  is  made  to 
those  cases,  hut  the  decision  was  based  on 
the  invalidity  of  certain  provisions  of  the 
health  ordinance.  This  court  did  not  hold, 
and  would  not  have  held,  that  the  board  of 
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health  of  the  dty  of  New  Orleans  was  with- 
out power  to  pass  a  rat-proofing  ordinance, 
free  at  the  special  defects  pointed  out  In  the 
opinion  in  tbe  Sanford  Case.  The  dedslon 
in  the  Sanford  Case  was  construed  by  the 
profession,  the  boards  ot  healUi,  and  the 
pubUc  as  holdlog  that  the  dty  board  of 
health  had  the  power  to  pass  a  rat-proofiug 
ordinance,  uniform  in  its  provisions  and  not 
discriminating  la  favor  of  or  against  any 
class  of  proi>erty  owners.  The  dty  ordi- 
nance, now  in  question,  was  most  carefully 
drafted  by  the  able  attorney  for  the  board 
of  health  of  tbe  dty  of  New  Orleans,  to  meet 
not  only  the  ruling  of  this  court  In  the  San- 
ford Case,  but  otlier  obJecUfflis  to  the  ordi- 
nance ui^ed  by  counsel  for  the  def^dant 

The  very  able  and  ingenious  counsel  for  the 
defendant  in  the  present  case  has  been  driven 
to  the  necessity  of  Bw«flmiig  the  ordinance  as 
invalid,  because  It  Interferes  with  his  client's 
property  rights,  In  that  It  forces  him  to  re- 
construct his  building,  erected  about  12  years 
ago,  in  accordance  with  the  building  ordi- 
nances of  the  dty  of  New  Orleans. . 

As  the  dty  board  of  health  since  1898  lias 
had  the  power  to  pass  health  and  sanitary 
ordinances  to  regulate  the  erection  and  ar- 
rangement of  buildings,  and  for  their  vaca- 
tion or  demolition  when  necessary  for  the 
protection  of  the  public  health,  it  follows 
that  defendant  constructed  his  building  sub- 
ject to  the  right  of  tbe  board  of  health  to 
exerdae  Its  powers  over  the  structure  to  the 
point  of  demolition. 

The  necessity  for  and  the  extent  of  the  rat- 
proofing  required  by  the  ordinance  was  one 
of  fiact  and  of  pnbllc  policy  which  belongs 
to  the  legislative  department  of  the  govern- 
ment City  of  New  Orleans  v.  RIdier,  137 
La.  843,  60  South.  273;  Health  Department 
of  the  City  of  New  York  v.  Rector  of  Trinity 
Church,  146  N.  T.  32,  39  N.  B.  883,  27  L.  B. 
A.  710,  45  Am.  St  Tiep.  S79 ;  Powell  v.  Penn- 
sylvania. 127  U.  S.  678,  8  Sup.  Ct  992,  1257, 
32  L.  Ed.  263. 

The  parish  of  Orleans  and  the  dty  of  New 
Orleans  embrace  tbe  same  territory,  and  the 
commission  council  of  the  dty  Is  boUi  a  state 
and  munldpal  agency  for  all  purposes  of 
local  government. 

In  the  Sanford  Case.  137  La.  641-642,  69 
South.  35,  L.  B.  A.  1916A,  1228.  the  power 
of  the  commission  council  to  enact  health 
ordinances  and  to  enforce  the  same  In  the 
municipal  courts  having  Jurisdiction  was  af- 
firmed. Counsel  for  defendants  in  those  cas- 
es contended  that: 

"The  proper  authority  to  have  legislated  up- 
on the  subject-matter  of  this  ordioance  was 
the  commission  cousdl  of  the  city  of  New  Or- 
lenna;  that  the  board  of  health  was  without 
authority  to  do  so."  137  La.  639,  69  South. 
39.  L.  B.  A.  1916A,  1228. 

Act  No.  169  of  1912,  p.  261.  S  6,  empowered 
the  commission  council — 

"to  adopt  such  ordinances  and  regulations  as 
shall  be  noccssary  w  expedient  lor  tin  protso* 
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Hoa  of  healdi  and  to  prevent  the  spread  of  dis- 
ease, aod  to  maintaiQ  a  good  aanitarr  condition 
In  the  streets,  public  places  and  buildinKs,  and 
on  all  private  premises." 

The  same  act  (page  271,  i  26)  provides  that : 
"Becordera  shall  have  the  power  to  enforce  all 
valid  city  ordinances,  and  to  try,  sentence  and 
punish  all  persona  who  violate  same." 

Article  141  of  the  Constitution  provides 
that  fecordor's  courts  in  the  city  of  New  Or- 
leans— 

"shall  havo  no  jurisdiction  except  fw  the  trial 
of  offenses  against  city  ordinances." 

The  state  law  provides  that  any  person 
violating  any  provision  of  tiny  ordinance  of 
a  parish  or  municipal  board  of  health  shall, 
on  conviction,  suffer  fine  or  Imprisonment, 
or  iMth.   Act  173  of  1012,  p.  315,  S  2. 

Hence  the  contention  of  the  defendant  that 
he  cannot  be  prosecuted  criminally  for  refus- 
ing to  rat-proof  his  premise  is  without  merit. 

The  complaints  that  the  ordinance  divests 
the  vested  rights  of  the  defendant,  and  de- 
prives of  his  property  without  due  prooeas  ot 
law  are  wholly  unfounded. 

"Salus  popuU  est  suprema  lex."  A  maxim 
meaning:  "The  health  of  the  people  Is  the 
first  law."   35  Oya  714. 

The  objection  to  the  ordinance  on  the 
ground  of  the  expense  of  rat-proofing,  not 
manifestly  excessive,  is  without  merit. 

Judgment  affirmed. 

SOMMEByiLLE,  J.,  takes  no  part. 
O'NIBIil^     concurs  in  the  decree* 
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CITY  OF  NEW  OBLKANS  t.  UANGIAB- 
ISIMA. 

(Supreme  Court  ot  Louisiana.  April  24,  1916. 
Rehearing  Denied  May  22,  1916.) 

(SyUdbut  hv  Editorial  Btalf.) 

1,  Evidence  4=s»32-Jin>iczAL  Nones— Cnr 

Obdinanceb. 

In  the  absence  of  proot  the  Supreme  Court 
has  no  knowledge  that  a  recorder's  court  of  the 
city  of  New  Orleana  was  created  by  the  com- 
mission council,  and  not  by  the  Legislature, 
since  it  cannot  take  judicial  notice  of  ordi- 
nances. 

[Ed.  Note.— For  other  cases,  see  Bridence, 
Gent  Dig.  S  42;  Deo.  Dig.  «e»S2.] 

2.  Btidkhob  «s»88(1)  —  PunrouFnona  —  Ob- 

OANIZATION  or  COURT. 

Under  Const,  art  141.  reguirinc  the  Legis- 
lature to  provide  for  recorder's  court  in  the  ci^ 
of  New  Orleans,  and  New  Orleans  City  Char- 
ter (Act  No.  159  of  1912),  |  21,  providing  for 
three  recorder's  courts,  the  judges  of  which  shall 
be  chosen  by  the  commission  council,  it  is  pre- 
sumed in  the  absence  of  proof,  that  the  record- 
er's court  was  created  by  section  21,  not  by  tbe 
commission  council. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S  105 ;  Dea  Dig.  «»83a).] 

8.  Judges  ^=>6— yALiDirr  or  Appoirtment— 
BioHT  TO  Object. 

One  accused  of  violating  a  city  ordinance 
cannot  contest  the  legality  of  an  appointment  of 


tbe  jud^e  of  the  recorder's  court  bef(n«  which 
he  is  tried,  on  the  ground  that  it  violates  Const 
art  819,  requiring  all  officers  charged  with  the 
exercise  of  the  police  power  of  the  city  of  New 
Orleans  to  be  elected  by  the  electors  of  the  city, 
since  the  judge  of  a  court  having  legal  enatenee 
is  such  de  facto.  If  not  de  jure. 

[Ed.  Note.— For  other  cases,  sea  Judges,  Cent 
D£g.  H  11. 12;  Dea  Dig.  «»6.] 

4.  Health  «=>32— Obdiitamobs— Bjcqht  to 

Contest  Vauditt. 

Tbe  validity  of  an  ordinance,  requiring  the 
rat-proofing  of  all  buildings,  and  requiring  the 
foundations  to  be  of  brick  or  stone  laid  in  ce- 
ment or  concrete,  cannot  be  challenged  on  the 
ground  that  it  forbids  the  use  of  other  materials 
equally  impenetrable  to  rats,  by  one  who  has 
not  attempted  to  use  such  material. 

[Ed.  Note.— For  other  cases,  see  Health,  Cent 
Dig.  }  S2;  Dec  Dig.  «»32.] 

6.  Health  ^=>32— Vazjditt  oe  Obdinance. 

Hat  an  ordinance  requires  all  premises  to 
be  rat-proofed,  whether  they  are  or  are  not  in 
a  sanitary  condition,  does  not  render  It  invalid 
as  showing  tbat  it  is  not  based  on  health  con- 
siderations. 

[Ed.  Note.— For  other  cases,  see  Health,  Cut 
Dig.  f  32;  Dec  Dig.  ^32.] 

6.  Municipal  Corpobations  *=9l21— Obdi- 
NAHCKs— Right  to  Qitestion  Validity. 

The  validity  of  an  ordinance  for  rat-proof- 
ing buildings  cannot  be  questioned  on  the  ground 
that  a  requirement  that  the  space  between  the 
bottom  of  the  sills  of  a  building  and  the  ground 
must  be  not  less  than  18  inches  la  arbitrary  and 
unreasonatde  by  (me  who  is  not  charged  witb 
having  violated  the  ordinance  in  that  respect 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig,  i  257 :  Dec  EKg:  ^» 
12L] 

7.  Health  ^»S2— Validitt  of  Obdikahcb. 

An  ordinance,  requiring  all  buildiuEs  to  be 
rat-proofed,  is  not  rendered  invalid  by  failure 
to  name  the  city  itaelf  arnon^  tbe  property  hold- 
ers required  to  rat-proof  their  premises. 

1,  Note.— For  other  cases,  see  Health,  Gent 
ig.  I  82;  Dec  Dig  «s»S2.] 

8.  MumciPAL  Oobfobatioivb  «s»594(S)  —  Po- 

LICB  POWEBB  —  VaUDITT  OF  OSDinAirCE  — 

Cebtaintt  of  Pbraltt.- 

An  ordinance,  requiring  all  buildings  to  be 
rat-proofed,  flztng  the  penalty  at  a  certain 
amount  for  each  &y,  is  sufficiently  definite  and 
certain. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  1318 ;  Dec  Dig. 

594(3).] 

9.  Municipal  Cobpobatiohb  «=»591(1)— Po- 
lice Regulations— Validity— Notice. 

An  ordinance,  requiring  all  buildiags  to  be 
rat-proofed  upon  80  days'  notice,  is  not  invalid 
for  failure  to  designate  tbe  particular  officer 
by  whom  notice  shall  be  given. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  1316 ;  Dec  Dig.  «=> 

10.  Municipal  Cobpobationb  «=»592(2)— Va- 
lidity or  Obdinamob— Coniucting  Jubxs- 
diotion. 

An  ordinance,  requiring  rat-proofing  ^ 
check  the  bubonic  plague,  is  not  invalid  on  the 
ground  that  the  bubonic  plague  is  a  contagions 
disease,  which  might  spread  bey<md  the  llmita 
of  the  city,  and  is  therefore  cogniaable  only  by 
the  state  board  of  health. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1312 ;  Dec.  Dig. 
592^.1 


[Ed. 
Dfg.  f 
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Appeal  from  Second  Beoiwdei's  Court  of 
New  Orleaiu);  Ben  P.  TUlw.  Recorder. 

SalTftdcw  MangUrtstna  was  convicted  of 
rlolatlng  an  ordlnaxice  of  tlie  dty  of  New 
Orieam,  and  appeals.  Affirmed. 

Hlddleston  Kenner,  of  New  Orleans,  tor 
MVellant   W.  U  Hugbea,  of  New  Otleans, 

tor  appellee^ 

PBOYOSTZ,  J.  The  acctued  was.iffose- 
cnted  tefore  tbe  Second  recM^er's  court  for 
Ttolatloa  of  the  following  ordinance: 

An  Ordinoiice  Definlur  Rat-Prooflng  oC  All 

An  ordinance  to  better  protect  the  paldle  health, 
uid  particnlarlf  to  prevent  the  introduction 
and  snread  of  bubonic  pUgue.  by  providing 
tor  the  rat-proofing  of  all  bnudingB,  out- 
houses and  other  roperstracturw,  stables, 
lota,  open  areas  and  other  premwes,  sMe- 
walks,  streets  and  allays  in  the  citr  chE  New 
Orkans. 

Whereas,  during  the  mmth  <tf  June,  1014, 
the  bubonic  ^ague  made  its  appearance  in  the 

city  of  New  Orleans,  and  thereby  tfareatened  the 
health  and  livee  of  tbe  people  Uirough  the  rav- 
ages of  the  dread  disease,  and  menaced  the 
prosperity  ot  the  entire  commnnity  through  the 
unminence  of  destructlTe  quarantines;  and, 

Whereas,  the  city  government  and  tbe  state 
and  ci^  health  autiioritieB,  In  earnest  effort  to 
avert  the  calamities  aforesaid,  solicited  and  se- 
cured tbe  co-operation  and  active  assistance  of 
die  United  Stat»  Public  Health  Service  in 
dealing  with  the  crisis  iiapending ;  and. 

Whereas,  the  board  of  health  of  the  parish 
of  Orleans  and  the  city  of  New  Orleans,  with 
the  concurrence  and  advice  of  tbe  United  States 
Health  authorities,  enacted  certain  ordinances 
designated  to  eradicate  and  prevent  both  rodent 
and  human  infection  from  the  said  bubonic 
plague,  among  which  said  ordinances  were  Ordl- 
naoces  Nob.  17  and  21  of  the  board  of  health 
series ;  and. 

Whereas,  the  honorable  Supreme  Court  of 
tbe  state  of  Louisiana  has,  in  the  case  of  tbe 
dty  of  New  Orleans  versus  Miss  U.  Sanford 
et  aL,  held  that  the  said  ordinances,  although 
under  the  stringent  circumstances  ol  the  case 
justifled  and  necessary,  yet  solely  because  of  a 
certain  detail  of  discretionary  executive  anthor- 
i^  vested  thereby  in  tbe  city  health  officer,  and 
which  authority  it  is  admitted  in  the  opinion  of 
said  court  has  not  been  by  said  officer  improperly 
or  oppressively  exercised,  they  held,  the  said 
ordinances  were  unconstitutional,  and  hence 
null  and  void ;  and, 

Whereas,  the  work  of  the  aathorities  under 
the  health  ordinances  aforesaid  has,  up  to  the 
present  time,  entirely  averted  the  duastroos 
menace  U  the  idague,  still  the  said  work  is  by 
no  means  finished,  nor  is  the  menace  of  infec- 
tion and  the  spread  of  the  disease  finally  elimi- 
nated; and. 

Whereas,  abandonment  of  the  work  under  said 
ordinances  or  delay  in  the  prosecution  thereof 
is  fraught  with  grave  danger  to  the  health  of 
the  peoi^e  and  the  commercial  prosperity  of  the 
commanlty,  the  commission  council  of  the  city 
of  New  Orledns  is  not  only  constrained  by  tbe 
dictates  of  prudence,  but  feels  in  solemn  duty 
bound  to  re-enact  in  the  legal  form  prescribed 
by  the  honorable  Supreme  Court  tbe  said  health 
ordinances  which  the  said  court  haa  held  are, 
in  purpose,  both  justifiable  and  necessary.  Now 
therefore : 

Section  1.  Be  it  ordained  by  tbe  eManission 
council  of  the  city  of  New  Orieaas,  that  from 
4nd  after  the  promulgation  of  this  ordinance 
that  every  btdldlng,  oathouse  and  other  supers 
stmctnre,  staUe,  lot,  open  area  and  other  prem- 
im,  sldewBlk,  street  and  alley,  mow  emstnicted. 


or  hereafter  to  be  constructed  in  the  city 
New  Orleans,  shall  be  rat-proofed  iu  the  man- 
ner hereinafter  provided  for. 

Sec.  2.  Be  it  further  ordained*  etc.  that  It 
shall  be  unlawful  for  any  person,  firm  or  cor- 
poratioa  to  have  or  maintain,  or  hereafter  to 
construct  any  building,  outhouse  or  other  super- 
structure,  stable,  lot,  open  area  or  other  prem- 
ise, sidewalk,  street  or  alley  within  the  city 
of  New  Orleans,  unless  the  same  shall  be  rat- 
proofed  in  the  manner  hereinafter  provided  for. 

Sec  8.  Be  it  further  ordained,  etc.,  that  for 
the  purpose  of  rat-proofing,  all  buildings,  out- 
houses and  other  superstructures  in  tbe  city  of 
New  Orleans,  except  staUes,  shall  be  divided 
into  three  classes,  to  wit :  Class  A,  Class  B 
and  Class  C ;  and  the  same  shall  be  rat-proofed 
in  the  manner  fcJlowiug,  to  wit : 

Class  A— All  buildings,  outhouses  and  other 
superstructures  of  class  A  shall  have  floors 
made  of  concrete,  which  concrete  shall  be  not 
less  than  three  (3)  inches  thick,  and  overlaid 
with  a  top  dressing  of  cement,  mosaic  tiling, 
or  other  impermeable  material,  laid  in  cement 
mortar,  and  each  floor  shall  rest  without  any 
intervening  space  between,  upon  the  ground,  or 
upon  filling  of  clean  earth,  sand,  cinders,  broken 
stone  or  brick,  gravd  or  similar  material,  which 
filling  shall  be  free  from  animal  or  vegetable 
substances;  said  flow  shall  extend,  and  be 
hermetically  sealed,  to  walls  surrounding  said 
floor,  which  walls  shall  be  made  of  concrete, 
stone  or  brick,  laid  in  cement  mortar,  and  each 
wall  to  be  not  less  than  six  (6)  inches  thick, 
and  shall  extend  into  and  below  tbe  surface  <a 
the  surrounding  ground  at  least  two  (2)  feet, 
and  shall  extend  not  less  than  one  (1)  foot 
above  the  surface  of  said  floor;  provided  that 
wooden  removuble  gratings  may  be  laid  on  such 
concrete  floors  in  such  parts  ot  such  buildings, 
superstructures  and  outhouses  as  ate  used  ex* 
clusivdy  as  sales  departments. 

Class  B — All  buildings,  outhouses  and  other 
superstructures  of  class  B  shall  be  set  upon 
piUars  or  underpinning  of  concrete,  stone  or 
brick,  laid  in  cement  mortar,  such  pillars  or 
underpinning  to  be  not  less  than  eighteen  (18) 
inches  high,  the  height  to  be  measured  from  the 
ground  level  to  the  top  of  said  pillars  or  under- 
pinning; and  the  intervening  space  between 
said  bulldiug  and  tbe  ground  level  to  be  open  on 
three  (3)  sides,  and  to  be  free  from  all  rubbish 
and  other  rat-harboring  material,  or  may  be 
made  rat-proof  by  constructin|f  at  the  margin 
of  the  ground  area  of  said  building  a  wall  of 
concrete  or  brick  or  stone  laid  in  cement; 
such  wall  to  extend  into  and  below  the  surface 
of  tbe  ground  at  least  two  (2)  feet  and  to  meet 
the  floor  of  the  building  above  closely  and  with- 
out any  intervening  space,  such  wails  shall  be 
at  least  six  (6)  inches  thick  and  extend  entirely 
around  said  ooilding;  provided  that  said  walls 
may  be  built  with  openings  therein  for  ventila- 
tion only,  and  provided  further,  that  such  open- 
ings for  ventilation  may  be  of  such  size  as  the 
owner  may  elect  and  shall  be  secnrdj  screened 
with  metallic  gratine;8  having  openings  betwem 
the  bars  of  said  gratings  of  not  more  than  one- 
half  inch,  or  with  wire  mesh  ot  not  less  than 
twelve  gauge,  having  openings  between  the  wires 
of  said  mesh  of  not  more  than  one-half  Inch, 
and  the  whole  so  cmstruoted  and  dosed  as  to 
prevMit  the  estranee  of  rats  braeath  such  build- 
ing. 

Class  G— An  buildings,  outhouses  and  other 
superstructures  of  class  G  shall  be  rat-proofed 
as  provided  in  class  A  except  that  tar-clnder 
compcsitioD  flooring,  as  hereinafter  defined  and 
provided  for,  may  be  substituted  for  the  con- 
crete floors  provided  for  in  dass  A.  That  tar- 
cinder  flooring  hereinabove  provided  for,  is  here- 
by defined  to  be  a  compositioo  of  cinders  snd 
coal  tar  only,  and,  when  laid,  to  be  covered  by 
a  wooden  floor. 

The  cinders  used  in  the  compos!  tioa  shall  be 
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free  of  soft  ash  snd  cUnken  aod  Bhall  b« 
brought  to  the  work  dry. 

The  coal  tar  used  in  the  composition  shall 
be  the  Evoduct  of  the  dry  distillation  of  coal, 
and  ■ban  contain  not  more  than  two  (2)  per 
cent  of  water,  and  shall  be  free  from  any  mir- 
tnre  with  other  substance  or  thing. 

The  composition  of,  and  manner  of  laying, 
tar-cinder  composition  flooring  shall  be  as  fol- 
lows : 

To  each  cabic  yard  of  sndi  eindeni  shall  be 
added  twenty  sallons  of  txuHi  cod  tar,  the  whole 
to  he  thoroughly  mixed  on  the  work  where  the 
same  is  to  be  laid,  and  no  other  substance  or 
thing  to  be  added  thereto.  This  composition 
shall  be  laid  between  the  walls  hereinabove  pro- 
vided for  in  rat-proofing  buildings  of  class  A, 
and  cover  the  whole  space  to  be  floored,  and  the 
whole  to  be  thoroughly  tamped  or  rolled,  as 
provided  for  hereinafter.  The  sleepers  to  be 
used  In  the  laying  of  snch  flooring  shall  be 
creoBOted  by  having  the  creosote  pressed  into 
each  sleeper,  under  a  pressure  of  not  less  tiian 
fifteen  pounas  to  the  square  foot,  and  such  sleep- 
ers shall  be  laid  in  snch  composition  before  the 
whole  of  said  composition  is  rolled  or  tamped, 
and  provided  further,  that  after  such  sleepers 
are  laid  in  sacfa  composition,  and  after  the 
whole  shall  be  so  rolled  and  tamped,  the  whole 
BhaU  be  not  lees  than  foar  (4)  inches  thick  in 
Its  thinnest  part.  Upon  this  composition  and 
8leei>ers,  shall  be  laid  a  wooden  flooring  of  the 
quality  now  provided  or  hereafter  to  T>e  pro- 
vided for  in  the  building  laws  of  the  city  of 
New  Orleans,  provided,  however,  that  for  the 
purpose  of  laying  a  tar-cinder  composition  floor, 
said  wooden  flooring  shall  be  tongue  and  groove, 
well  fitted,  and  the  planka  firmly  set  into  each 
other,  and  the  whole,  in  such  manner  as  to  pre- 
v«it  the  ingress  or  egress  of  rats. 

Sec.  4.  Be  it  farther  ordained,  etc.,  that  every 
restaurant  kitchen,  hotel  kitchen,  cabaret  kitch- 
en, dairy,  dairy  depot,  dock,  wharf,  pier,  ele- 
vator, store,  manufactory  and  every  other  build- 
ing, outhonse  or  superstructure,  wherein  or 
whereon  foodstuffia  are  stored,  kept,  handled, 
sold,  held  or  offered  tor  sale,  manufactured, 
prepared  for  market  or  for  sale,  except  stablea, 
shall  be  rat-proofed  in  the  manner  provided  for 
hereinabove  as  clasa  A ;  provided  that  such  part 
of  any  structure  hereinabove  defined  as  of  class 
A,  that  shall  be  en^rely  ovor  a  body  of  water, 
may  be  rat-proofed  ns  <n  class  B,  as  hereinafter 
provided  for, 

"Foodstuifs,"  as  naed  in  this  ordinance,  is 
hereby  defined  to  be  flour  and  flour  products, 
animals  and  animal  products,  produce,  grocer- 
ies, cereals,  grain  and  the  products  of  cereals 
and  grain,  poultry  and  its  products,  game,  birds, 
fish,  vegetahles,  fruit,  milk,  cream  and  the  prod- 
ucts from  milk  or  cream,  ice  cream,  hides  and 
tallow,  or  any  combination  of  any  one  or  more 
of  the  foregoing. 

That  every  warehouse  and  wholesale  store 
wherein  dry  goods,  shoes  or  other  goods,  wares 
or  merchandise  other  than  "foodstuffs,"  are 
ttored,  kept  handled,  sold,  held  or  offered  for 
■ale,  manufactured  or  prepared  for  sale^  ex- 
oept  stables,  shall  be  rat-proofed  in  the  manner 
provided  for  hereinabove  as  class  C;  provided 
that  "foodstuffs,"  when  contained  ui  hermeti- 
cally sealed  containers,  impervious  to  rats,  may 
be  stored,  k^t  or  offered  for  sale  in  class  C 
structures. 

All  other  buildings,  outhouses  aJid  superstruc- 
tures, except  stablesy  not  berdnbefore  specified 
HB  class  A  or  class  O,  and  all  buildings  used 
exclusively  for  residential  purposes,  shall  be 
rat-proofed  in  the  manner  provided  for  herein- 
above as  clan  B;  provided  that  the  owner  of 
any  bnilding,  resiaence,  outhouae  or  other  supers 
BtnicCare  In  class  B  may,  if  be  so  elects,  rat- 
proof  same  in  the  manner  provided  for  in  class 
A  or  in  class  O,  and  the  owner  of  a  class  C 
atructore  may,  if  be  so  elects,  rat-proof  same 
aspmided  fDrisolasB  A. 


Provided,  that  tn  any  ease  whm,  under  the 
foregoing  provisions,  any  building,  outhonse  or 
Buperstructure,  is  required  to  be  rat-proofed  as 
of  clasa  A  and  the  said  building  or  outhouse  or 
BuperBtmcture  is  used,  in  part,  for  residential 
purposes,  and  the  part  used  as  a  residence  is 
eCEectively  separated  from  the  part  falling  with- 
in class  A,  by  permanently  and  effective^  clos- 
ing all  openings  above  and  below  the  ground 
floor,  or  by  constructing  a  new  wall,  and  ia 
either  case  the  whole,  m  such  manner  as  to 
make  such  wall  whole  and  continuous  in  its  en- 
tirety, without  doorways,  windows  or  other  open- 
ings, between  the  part  used  as  a  residence  and 
that  used  for  such  purpose  as  makes  it  fall 
within  class  A,  then,  in  such  case,  and  for  rat- 
proofing  purposes  only,  the  said  building  will  aft- 
er such  separation,  and  closure  of  the  openings, 
or  by  the  construction  of  such  new  wall,  be 
deemed  to  be  two  buildings,  and  that  pert  used 
exclusively  for  residential  purposes  may  be  rat- 
proofed  in  the  manner  provided  for  as  a  class 
B  building,  and  the  remaining  part  of  said  build- 
ing shall  be  rat-proofed  in  the  manner  provided 
for  a  class  A  building. 

Stables — AU  buildings  now,  or  hereafter,  to 
be  constructed  and  used  for  stahHng  horses, 
mules,  cows  and  other  animaUi,  shau  be  con- 
atructed  as  follows: 

Walls— Tie  walls  of  such  building  shall  be 
constructed  of  concrete,  brick  or  stone,  laid  in 
cement  mortar,  and  shall  be  not  less  than  six  (6) 
fnches  thick,  and  shall  extend  into  and  below 
the  surface  of  the  surrounding  ground  not  less 
than  two  (2)  feet  and  shall  extend  above  the 
ground  a  sufficient  height  to  be  not  less  than 
(me  (1)  foot  above  the  floor  level.  All  openings 
in  Bucdi  foundation  walls  shall  be  covered  with 
metal  srrating  having  openings  not  greater  than 
one-half  (^)  inch  between  the  gratings. 

Floors— The  floors  of  stables  and  stalls  shall 
be  of  concrete  not  less  than  three  (3)  inches 
thick,  upon  which  shall  be  laid  a  dressing  not 
less  than  one-half  (^]  inch  thick  of  cement  or 
stone,  laid  in  cement  mortar,  in  such  way  as 
to  prevent  ingress  or  egress  of  rats,  and  such 
floors  to  have  a  sl<ve  of  one-eighth  (^)  inch 
per  foot  to  tba  gutter  drains  hereinafter  iKwid- 
ed  for. 

Stalls — The  floors  of  stalls  may  be  of  plank- 
ing, fitting  either  tightly  to  the  concrete  floor 
or  elevated  not  more  than  one-half  (%)  Inch 
from  the  stall  floor,  and  so  constructed  as  to  be 
easily  r«novabIe.  Such  removable  planking 
shall  be  raised  at  least  once  a  week,  and  the 
said  planking  and  the  concrete  floor  beneath 
thoroughly  cleansed. 

Gutters— Semicircular  or  V-shaped  gutter 
drains  shall  be  constructed  fn  such  stables  in 
such  manner  tliat  a  gutter  shall  be  placed  so 
as  to  receive  all  liquid  matter  from  each  stall, 
and  each  of  these  gutters  to  connect  with  the 
public  sewer  or  with  a  main  gutter  of  the  same 
construction,  which,  in  turn,  shall  be  connected 
with  the  pnblic  sewer.  All  openings  from 
drains  into  sewers  shall  be  protected  by  a  metal 
grating  having  openings  not  more  than  one- 
half  (H)  inch  between  the  gratings. 

Manure  Pit— Bach  stable  shall  be  provided 
with  a  manure  lat  to  be  sank  into  the  ground 
within  or  near  to  said  stable,  wUcb  pit  shall 
be  lined  with  cement  so  as  to  make  same  liquid 
tight,  and  to  have  a  capacity  of  at  least  two  and 
one-halC  cubic  feet  for  each  stall  in  said  staUe. 
Bald  manure  pit  shall  be  provided  with  a  tight* 
fitted  cover,  ^vlded  into  two  parts,  and  so  coa- 
structed  as  to  render  the  contents  of  said  pit  in- 
accessible  to  flies. 

Manure— Any  manure  in  and  about  all  stables 
shall  be  placed  in  said  manure  pit  at  least  once 
a  day.  Mannre  shall  be  removed  firom  said  i^t 
at  IwEt  twice  a  week  between  March  15th  aiad 
December  1st,  and  at  least  once  a  week  between 
December  1st  and  March  15th.  All  msanrs 
M  nmoTvd  wbaU  be  plucd  in  wsgaua  w  k** 
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tpoted  as  to  render  said  manure  inaecelMible  to 
flies. 

Mangers— Each  manger  shall  be  constructed 
■0  as  to  hare  a  slope  of  two  (2)  inches  towards 
the  bottom,  shall  be  covered  with  tin  or  sine 
and  sbsU  be  at  least  eighteen  (1£)  inches  deep 
to  avoid  si^Uing  of  food. 

Feed  Bins— All  feed  bins  shall  be  constructed 
of  cement,  stone,  metal  or  wood,  and  with  close- 
fitting  doors.  If  constructed  o/t  wood  the  bins 
shall  be  lined  or  covered  with  metal,  and  the 
whole  30  constructed  as  to  prevent  the  ingress 
or  egress  of  rats.  All  grain,  malt  and  other  an- 
imal food,  except  hay,  stmred  or  kept  in  any 
stable,  must  be  kwt  in  such  feed  bins.  Said 
feed  bins  must  be  k^t  closed  at  all  times  ex- 
cept when  momentarily  opened  to  take  food 
therefrom,  or  when  same  are  being;  filled.  No 
feed  shall  be  scattered  about  such  bin  or  stable, 
and  all  such  feed  found  on  the  floor  or  in  the 
stalls  of  said  stables  shall  be  removed  dally  and 
placed  In  the  manure  pits.  No  foodstnfu  in- 
tended for  or  soMeptiUe  ol  human  consamptloii 
shall  be  kept  or  stored  in  any  stable  or  any 
other  place  where  animals  are  kept- 

Sec.  6.  Be  it  further 'ordained,  etc.,  that  the 
construction  and  materials  used  In  rat-hoof- 
ing shall  conform  to  the  building  ordinances  of 
the  dty  of  New  Orleans,  excejpt  and  only  in  so 
far  as  the  same  may  be  modined  herein. 

Sec,  6.  Be  it  further  ordained,  etc.,  that  all 
accidental  and  lumecessary  spaces  and  holes, 
ventilators  and  other  openings  other  than  doors 
and  windows  In  every  building,  onthouse  and 
other  superstructure  in  the  city  of  New  Or- 
leans shall  be  closed  with  cement,  mortar  or  oth- 
er material  impervious  to  rats  or  screened  with 
wire  having  not  more  than  one-half  [%)  inch 
mesh,  as  the  case  may  require,  and  all  wall 
spaces  shall  be  dosed  with  eemoat,  mortar  or 
other  material  imperrioos  to  rats,  which  closure 
shall  extend  the  full  thickness  of  the  wall  and 
shall  extend  upward  at  least  twelve  inches 
above  the  fioor  level,  and  the  whole  in  such 
manner  as  to  prevent  the  ingress  or  egress  of 
rats.  Provided  tliat,  in  all  buildings,  outhouses 
and  other  superstructures  of  class  A,  class  C, 
and  in  all  stables,  where  there  are  any  spaces 
in  walls  between  the  wall  proper  and  the  cov- 
ering on  same,  or  in  ceilings  between  the  ceiling 
and  floor,  or  other  ceiling  covering  above,  said 
spaces  shall  be  eliminated  by  the  removal  of 
said  covering,  or  so  dosed  with  cement,  moitar 
or  other  material  Impervious  to  rats  as  to  pre- 
vent the  ingress  or  egress  of  rats,  provided  uiat 
all  such  wall  spaces  shall  be  closed  with  ce- 
ment, mortar  or  other  material  impervious  to 
rats,  which  closure  shall  extend  the  foil  thick- 
ness of  the  wall  and  shall  extend  upward  at 
least  twelve  (12)  inches  above  the  floor  levd. 

Sec  7.  Be  it  further  ordained,  etc.,  that  all 
premises,  improved  and  unimproved,  and  all 
open  lots,  areas,  streets,  sidewalks  and  alleys,  in 
the  dty  <ii  New  Orleans  shall  be  kept  dean  and 
free  from  all  rubbish  and  similar  loose  material 
that  might  serve  as  a  harborage  for  rats  and  all 
lumber,  boxes,  barrels,  loose  iron  and  similar 
material  that  may  be  permitted  to  remain  there- 
on.  and  that  may  be  used  as  a  harborage  by 
rats,  shall  be  placed  on  supports  and  elevated 
not  less  than  two  (2)  feet  from  the  ground,  with 
a  dear  intervening  space  beneath  to  prevent  the 
harboring  of  rats. 

Sec.  8.  Be  it  further  ordained,  etc.,  that  all 
planking  and  plank  walks  on  and  in  yards,  al- 
leys, alleyways,  streets,  didewalks  or  oth^ 
open  aroas,  shall  be  removed  and  replaced  with 
concrete,  brick  or  stone,  laid  In  cement,  gravel 
or  cinders,  or  the  ground  left  bare. 

Sec  9.  Be  it  further  ordained,  etc.,  that  it 
shall  be  the  duty  of  every  owner,  agent  and  oc- 
cupant of  each  building,  outhouse  and  other  su- 
perstructure, stable,  lot,  open  area  and  other 
premise,  sidewalk,  street  and  alley,  in  the  ci^ 
of  New  Orleans,  to  complj  with  all  the  provi- 
aions  ot  this  orunancai 


Sec.  1(X  Be  it  further  ordained,  etc.,  that  it 
is  hereby  made  the  duty  of  the  department  of 
public  safety,  and  particularly  through  its 
health  department  (tiie  dbr  board  of  healtii), 
to  oiforee  tJie  providons  oc  this  ordtnanoe,  pro- 
vided that  no  affidavit  shall  be  flled  against  any 
owner,  agent,  occupant  or  other  person,  charged 
with  the  duty  of  complying  with  the  provisions 
of  this  ordinance,  until  tair»  (3(^  days  shall 
have  elapsed  after  a  communication  shall  have 
been  deposited  in  the  United  States  mail,  ad- 
dressed by  said  health  department  to  such  own- 
er, agent,  occupant  or  person,  to  his  residence 
or  to  the  premises  upon  which  said  violation 
shall  be  alleged  to  he,  which  comoumicatioQ 
shall  designate  the  character  of  violation  with 
which  such  person  shall  be  charged  and  the  lo- 
cation of  the  premises  upon  which  the  offense 
is  alleged  to  lie. 

Sec.  11.  Be  it  further  ordained,  etc,  that 
each  day's  violation  of  any  provision  of  this  or- 
dinance shall  constitute  a  separate  and  distinct 
offense. 

Sec.  12.  Be  it  farther  ordained,  etc,  that  any 
persou  violating  any  provision  of  this  ordinance 
shall  on  conviction  be  punished  by  a  fine  of  not 
lees  than  ten  ($10.00)  dollars,  nor  more  than 
twentT-five  (|25.00)  dollars,  or  in  default  of 
the  payment  of  such  fine  by  imprisonment  in 
the  parish  jail  for  not  less  than  ten  (10)  Asya 
nor  more  than  thirty  (30)  daya,  or  both,  at  ue 
discretion  of  the  reowder  havtaii  jorlsdietton 
of  the  some. 

Artfde  810  of  ttae  OiHistltiitloD  reqnlRB  all 
officers  diarged  with  tbe  ezerdsA  of  the  poUoe 
power  of  tbe  tAty  ot  Nev  Orleans  to  be  elect- 
ed by  the  dectors  of  dty,  and  artide  141 
says  that  tlie  Leglalatnre  shall  provide  for 
Tecorders'  conrts  In  said  dty.  Sedion  21  of 
the  dty  diarter,  whidi  to  Ad;  150,  p.  258,  of 
1912,  proTtdes  that: 

"There  shall  be  not  lees  than  three  recorders' 
cotirts  in  the  city  of  New  Orleans,  and  the  judg- 
es of  these  courts  shall  be  chosen  by  the  commis- 
sion council." 

[1,2]  The  accused  made  the  objection  In 
the  lower  court  that  the  recorder's  court,  be- 
fore which  he  was  broujfht  for  trial,  had  been 
created  by  the  commission  council,  and  not 
by  the  Legislature,  and  that  It  had,  therefore, 
no  legal  existence.  But  he  offered  no  evi- 
dence In  support  of  this  allegation  of  the  said 
court  having  been  created  by  the  commission 
council,  and  we  have  no  knowledge  of  that 
fact,  If  it  be  a  fact.  We  cannot  take  Jndldal 
notice  of  dty  ordlnancea.  Burke  v.  TrlcaHl, 
124  La.  774,  60  South.  710.  In  the  absence  of 
such  proof,  the  presumption  Is  that  said 
court  was  created  by  said  section  21  of  the 
dty  diarter.  Not  that  we  wish  to  Intimate 
that  said  court  would  have  no  legal  existence 
even  though  created  as  alleged. 

[S]  Accused  made  the  point  also  that  the 
election  of  the  recorders  by  the  commission 
council,  instead  of  by  the  electors  of  the  dty, 
is  in  violation  of  said  artlde  319  of  tbe  Con- 
stitution, and  that  therefore  the  recorder  be- 
fore whom  he  was  brought  to  trial  was  with- 
out authority  to  try  him.  But  nothing  is  better 
settled  than  that  an  accused  has  no  standing 
for  contesting  the  legality  of  the  aptxdnt- 
mexLt  of  the  judge  before  whose  court  he  is 
brought  for  trial.  Where  the  court  Itself 
has  a  legal  existence  the  Judge  Is  such  de 
facto,  If  not  de  jvn. 
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[4]  It  will  be  noted  tbat  said  ordlnftnce  re- 
qalres  fbe  fonndatloiis  of  bidldliw  to  be  oC 
brl<^  or  stone  laid  in  cement  or  of  concrete. 
The  accused  says  that  a  property  holder  has 
the  ri^t  to  use  for  the  foundation  of  his 
buildings  any  material  equally  Impenetrable 
to  rats  as  those  here  named,  and  that  to  re- 
strict blm  of  that  rlj^t  is  nnoonstltutlonal. 
^rhaps  so;  hut,  nntiQ  Bcmie  one  has  dedred 
to  use  such  oQier  equally  Impoietrable  ma- 
terial, and  has  been  in«T«:ited  from  doing 
80,  we  do  not  see  that  there  la  any  oocasioa 
for  considering  that  questlOD. 

[8]  Accused  says,  alsc^  that  said  ordinance 
la  not  based  upon  any  health  considerations, 
since  it  requires  all  premises  to  be  rat^noof- 
ed,  irrespective  of  whether  same  are  <x  are 
not  In  a  sanitary  condition. 

Tile  answer  Is  that  modem  science  has  as- 
certained that,  In  a  plagne^tridcen  dty, 
premises  wfaldi  may  afford  a  harbor  for  rats 
are  a  mmaoe  to  tiie  public  health,  and  In  that 
sense  are  highly  unsanltarr,  no  matter  htm 
sanitary  tbey  mlfiht  he  In  the  ordinary  Besue. 

[I]  The  ordinance  requires  that  when  there 
Is  space  between  the  bottom  of  the  sUls  of  a 
building  and  the  ground  this  space  must  be 
of  not  less  than  18  indies.  Accused  says 
that  this  is  arbitrary  and  unreasonable,  for- 
getting that  since  1879  (Ord.  6022,  A.  S.,  }  12 ; 
Ord.  7208,  A,  S.,  of  July  12,  1881;  Ord.  6712, 
N.  C.  S. ;  secUon  3.  Ord.  6533,  O.  S..  1892 ; 
section  23,  Ord.  6533,  0.  S.)  buildings  hare 
been  required  to  have  a  greater  elevation 
than  this.  These  ordinances  were  offered 
In  evidence  in  the  Beck  Case,  71  South.  883, 
this  day  decided.  Moreover,  accused  is  not 
oonoemed  with  that  feature  oC  the  ordinance, 


since  It  Is  not  In  that  reqiect  tliat  be*  is 
(Aarged  with  having  vltdated  the  mrdlnance. 

[7]  The  next  ground  of  complaint  is  that 
the  dty  itself  is  not  named  among  ttw  pn^- 
ert7  holders  who  are  reqikred  to  rat^roof 
their  premises. 

The  cmuplaint  here  li  not  ttiat  the  dty 
does  not  rat-proof  her  premises  in  the  manner 
required  by  this  ordinance,  but  tliat  she  has 
not  qtedflcally  named  herself  in  tbe  ordi- 
nance, and  has  not  denounced  a  penalty 
against  hersdf  for  fSallure  to  ratppioof  her 
premises.  This  point  Is  so  evidently  wltlioat 
merit  that  we  do  not  think  it  needs  any  dis- 
cussion. 

[I]  It  Is  next  said  that  the  penalty  Is  not 
certain  or  find  because  it  Is  so  maclL  tor 
eadi  day.  What  more  certainty  and  fixatloo 
is  needed  than  this  we  cannot  imagine. 

[•J  Next,  It  la  said  that  the  ordinance  does 
not  provide  by  what  particular  officer  the  80 
days'  notice  to  rat>iH»of  ahall  be  given  or 
served. 

Tbe  dty  ct  New  Orieans  la  provided  wltb 
officers  f  cnr  giving  offidal  notice ;  we  do  not 
see  what  more  lay  way  ot  notice  a  iwop^r^ 
holder  could  need  than  a  notice  emanating 
from,  and  served  upon  him  by,  them. 

[II]  Next,  It  is  said  that  bubonic  plagne 
Is  a  contagions  disease  whidi  nd^t  ^read 
beyond  the  limits  of  the  dty,  and  whldk  la 
therefore  a  state-wide  affair,  and  as  audi  la 
co^lxable  only  by  the  state  board  ct  health. 

Here  again  la  a  point  which  we  do  not 
think  needs  discussion. 
Judgment  affirmed. 

SOMMEBVILLE  and  OtmSLL,  JX,  take 
no  part 
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OOHUEBOXAIi  NAT.  BANK  T.  8ANDBBS 
et  aL 

OBapnine  Court  of  Louimana.   ^rU  24,  1910. 
BdMUing  Dodfld  Mar  22,  m&) 

(SfUohut  »y  EMorial  Bttf.) 

1.  Abatement  and  Bbtital  *=99— Excbp- 
Tion  OF  Lis  Pbndshs. 

Where,  by  inadvertence  or  otherwise,  a  ci- 
tation of  appeal  was  issued  to  one  against  whom 
no  appeal  had  been  asked,  which  appeal  as  to 
turn  was  dismissed,  and  where,  before  diamissal 
and  while  the  appeal  against  him  was  pendins, 
a  suit  was  filed  against  such  party  as  defendant, 
an  exception  of  Us  pendens  was  without  merit, 
as  the  appeal  waa  never  a  real  apiKol  aought 
to  be  maintained  as  against  him. 

{Ed.  Note.— For  other  eases,  see  Abatement 
and  Berinl,  Cent.  Dig.  i|  78-8S;  Dec.  Dig. 

2.  CouBTa  ^s>90(2^FoBiCEB  Decision— T^w 
or  TUX  Gabe. 

In  an  action  for  the  balance  due  on  a  note, 
tb»  ndrene  htdAng  In  a  mit  on  the  aame  note 
•nlnBt  other  d^endanti  a*  to  the  claim  that 
there  was  no  cause  of  action  because  the  peti- 
tioa  did  not  allege  that  notice  of  dishonor  was 
served  on  defendants  aa  indorsers,  waa  the  law 
of  the  case. 

[Ed,  Nnta — For  other  cases,  see  Courts,  Cent. 
Dfs.  I  S40;  Dec.  Dig.  «s>9»^.] 

3.  Novation  «=»B— Nora— Aocksbort  Obu- 

OATIOH. 

Where  a  firm  made  a  note  to  its  own  order 
and  indorsed  it  as  collateral  for  a  loon  obtained 
from  the  plaintiff,  and  defendants  Indorsed  snch 
note  for  accommodation,  and  the  payee  accepted 
in  part  payment  the  note  of  one  who  sought  to 
buy  up  all  the  outstanding  obligations  of  the 
firms  after  their  failure  and  merely  received 
such  party  as  an  additional  debtor  and  continued 
to  hold  the  other  claims  as  still  existing,  there 
waa  no  noTatitm  extinguishing  the  principal  debt 
and  the  aoeeaaory  obbgation. 

[Ed.  Not&— For  frther  cases,  eee  Novation, 
Gent.  Dig.  {  0;  Dec.  Dig.  4&a>5J 

4.  Bills  and  Noras  ^»301— EzmrsioN  of 
Time  fob  Pathbnt— Bight  of  Acooicmo- 

DATION  INDOBSBB. 

The  payee's  extension  of  time  on  a  note  did 
not  release  the  accommodati<»i  indorsers  00  a 
collateral  note,  as  what  was  done  or  not  done  in 
ocmnection  with  the  prindpal  note  did  not  con- 
cern than. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  709-721;  Dea  Dig.  4=9301.] 

6u  Evidence  4sa80(2)— Pimbumption— Law  of 

ANornicB  State. 

Where  the  laws  ot  the  atata  ni  Texas  as  to 
whether  the  running  of  limitationa  against  some 
of  the  indorsers  living  in  that  state  where  the 
limitation  is  two  years,  were  not  proved, 
the  presumption  was  that  they  were  the  same  as 
die  law  of  this  state. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  }  101 ;  Dec.  Dig.  «=380(2).] 

Appeal  from  Fifteenth  Judicial  District 
CoQit,  Pait^  of  Beauregard;  Alfred  BL  Bar^ 

be,  Judge. 

Action  by  the  Commercial  National  Bank 
against  W.  J.  Sanders  and  otbera.  Judg- 
ment for  idalntlfF,  and  defendants  aK)eal. 
AfOrmed. 


See,  alM^  1S2  La.  174,  61  SoaUi.  16S;  186 
U.  226,  66  Bontb.  864. 

Mcmk  ft  (XNeal,  of  LeesriUe,  tor  appellants. 
S.  I.  Foster,  of  Shreveport  (Alexander  ft 
Wllklnsoa,  osC  Shrerepor^  of  oomisel),  for  ap- 
pellee. 

PRO VO  STY,  J.  Powell  Bros,  ft  Sanders 
Company  made  their  note  to  tbeir  own  order 
and  by  themselves  Indorsed  for  616.000  to  be 
used  as  collateral  for  a  loan  they  desired  to 
obtain,  and  the  defendants  indorsed  this  note 
for  aocommodatioiL  Powell  Bros,  ft  Sanders 
Oompany  obtained  a  loan  of  ^7,500  from  tlve 
plaintiff  bank,  and  gave  the  collateral  in 
pledge.  When  the  principal  obligation,  which 
was  represented  by  a  note,  matured,  Powell 
Bros,  ft  Sanders  Company  paid  one-half  of 
its  amonnt,  and  gave  a  new  note  for  the  oUi- 
er  half,  and  subaequeutly  they  made  another 
partial  payment  and  gave  another  new  note 
for  the  balance.  They  failed  In  business,  and 
D.  O.  Sanders  sought  to  buy  up  all  their  out- 
standing obligations,  including  thie  note  held 
by  the  bank.  The  bank  waa  willing  to  re- 
ceive payment  from  him  of  the  balance  due, 
and  to  transfer  to  him  the  note  evidencing 
this  balance;  but  he  could  pay  only  a  part. 
This  part  the  bank  rec^ved,  and  agreed  to 
transfer  the  note  to  him  when  the  balance 
should  be  paid.  As  additional  security  for 
this  balance  the  bank  to<^  his  note  for  a  like 
amount  But  it  did  not  surrender  the  note 
of  Powell  Bros.  &  Sanders  Company,  nor  the 
$16,000  collateraL  This  collateral  was  pay- 
able at  six  months,  and  bad  long  been  past 
due  even  when  the  seccmd  payment  on  the 
principal  note  was  made.  The  bank  simply 
continued  to  hold  it  as  collateral,  taking  no 
steps  to  demand  payment  of  It  either  from 
the  principal  debtor  car  the  indorsers.  This 
suit  is  on  this  collateral  for  tb»  balance  due 
on  the  principal  debt. 

[1]  In  a  suit  brought  against  them  by  the 
plaintiff  bank  in  another  parish  on  this  col- 
lateral the  defendants  pleaded  to  the  Juris- 
diction of  the  court  ratione  personae  and  the 
exception  was  sustained,  and  these  defend- 
ants were  dismissed  from  the  suit.  Later 
Judgment  was  rradered  dismissing  this  other 
suit  as  against  the  other  defendants  also,  and 
the  plaintiff  bank  took  an  appeal  to  this 
court.  This  was  long  after  the  delay  had  ex- 
pired within  which  an  appeal  might  have 
been  tak^  from  the  Judgment  sustaining  the 
plea  to  the  Jurisdiction  ratione  personee,  and 
dismissing  the  present  defendants  from  that 
suit,  liliat  Judgment  had  therefore  long  be- 
come final,  and  these  defoidants  had  long 
been  dismissed  from  the  suit,  when  said  ap- 
peal was  taken  as  against  the  other  defend; 
ants.  By  Inadvert^ieev  or  otherwise,  how- 
ever, citation  of  appeal  was  Issued  to  W.  J. 
Sanders,  one  of  the  present  defendants,  al- 
though no  appeal  had  been  asked  for  as 
against  him.   The  appeal  was,  of  course,  dls- 
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missed  as  to  btm.  See  132  La.  174, 61  Sontbi. 
155.  But  the  present  suit  was  filed  before 
BAiii  dlamisBal  bad  taken  place,  and  tberefore 
while  the  appeal  against  W.  J.  Sanders,  such 
as  it  was,  was  atUl  pmdlns.  On  the  strength 
of  the  pendency  of  said  appeal  the  defoidants 
have  filed  In  the  Instant  suit  an  ezceptlfm  of 
lis  pendens. 

TbB  exc^ition  Is  without  merit.  The  said 
appeal  was  never  a  real  appeal  as  against  W. 
J.  Sanders.  No  attempt  was  b^g  made  to 
maintain  it  as  against  him. 

[2]  Another  exception  filed  in  the  instant 
suit  was  that  of  do  cause  of  action  based  on 
the  fact  that  do  allegatloD  Is  made  Id  the  pe- 
tition that  notice  of  dishonor  was  served  on 
defendaDts  who,  as  indorses,  it  is  said,  were 
eDtltled  to  such  Dotlce. 

That  polDt  was  adversely  passed  on  by  this 
court  in  the  suit  on  this  same  note  against 
the  other  defendants.  136  La.  226,  66  South. 
854. 

[3]  One  of  the  defenses  is  that  by  the  ac- 
ceptance of  the  Dote  of  D.  O.  Saoders  for  the 
balaDce  due  on  the  note  of  Powell  Bros,  ft 
Sanders  Company  the  prlnciiml  debt  was  eK> 


tlnguished  by  noTatl<m.  and  the  accessory  ob- 
ligation with  It. 

The  evldoice  shows  that  the  plaintifC  bank 
never  conaented  to  novate  the  debt,  but  mere- 
ly reo^ved  D.  G-.  Sandcors  as  an  additional 
debtor,  and  continned  to  hold  the  other  claims 
as  still  existing. 

[4]  Another  of  the  defenses  Is  that  by  the 
extension  of  time  granted  ai  tbo  lurlnclpal 
note  the  Indorsers  oa  the  collftteral  were  re- 
leased. 

The  defendants  were  nether  sureties  nor 
indorsers  on  this  prlndpal  note,  and  there- 
fore what  was  done  or  not  done  in  connection 
with  it  does  not  concern  them.  The  case  of 
Alter  V.  Zunts,  27  La.  Ann.  317.  cited  by  de- 
fradants,  Is  not  in  pi^t.  There  tike  party 
pleading  release  was  an  obligw  on  tlie  prin- 
cipal obligation. 

[I]  Another  of  the  defenses  Is  that  ttie 
statute  of  prescription  was  allowed  to  nm 
against  some  of  the  Indorsers  who  live  In 
Texas  where  prescrlptlcoi  on  such  an  obtiga- 
ticm  Is  of  tvpo  years.  The  laws  of  Texas  on 
this  point  not  having  been  proved,  the  pre- 
sumption is  that  they  are  the  same  mm  om 

Jndgn^t  affirmed. 
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a39  La.) 

No.  20S02. 

TRAHAN  T.  BBNOrr. 

(Supreme  Gonrt  of  Lonisiana.    Uay  9,  1916. 
RehearlDg  Deoied  Jtme  6,  lOlflL) 

CSvttabu$  by  the  Court.) 
Assault  and  Battebt  «=>3S— Civil  Actior— 

LiIABUJTT  TQB  DaHAOXS— INJTTBIES  TO  FEEL- 
ZH08. 

Where  a  stronger  man,  without  Bufflcient 
proTocBtion,  asBanlts  a  weaker  one,  thoaeb  the 
latter  may  rastain  no  nrioos  ph^cal  injury, 
domaies  will  be  awarded  for  the  in^jorr  to  bU 
feelings,  and,  hy  war  of  discoaragme  his  aa- 
sailant,  and  others,  from  so  readily  and  unlaw- 
fully availing  themselves  of  the  accident  of 
•uperior  strength. 

[Ed.  Note.--For  other  caaee,  see  Assault  and 
Battery,  Cent.  Dig.  |  6S;  Dee.  Dig.  «»38.] 

Appeal  from  IQIcbteeatta  Judicial  District 
Court,  Partab  of  Acadia;  WUUam  Oampbdl, 

Judge. 

Action  by  Paul  Trahan  against  Aldde  Be- 
nolt  From  judgment  for  defendant,  plaior 
tut  appeals.  Beveraed,  and  Judgment  ren- 
dered for  plaintiff. 

Shelby  Taylor,  ot  Crowley,  and  R.  J.  La- 
banre,  oS  Abberlllet  for  aw^lant  Percy  T. 
OgOea,  ot  Cxowler,  for  appcOIee. 

MONBOX:,  O.  J.  Plalntttt  mm  for  damag- 
es, actual  and  XHUiltozT.  for  peisonal  Injury 
allied  to  bare  been  mstalned  at  tbe  taanda 
of  defendant 

It  appears  that  enmity  had  existed  be- 
tween the  two  men  for  many  years;  that 
they  were  boOi  past  60  years  ot  age;  that 
plalntitf  wdtfied  about  118  pounds,  and  was 
not  robust;  that  defendant  weii^ed  about 
200  pounds  and  was  strong  and  acttn ;  that 
plalntlfl  was  standing  upon  the  galleir  of  a 
country  store  talking  to  an  aequaintance 
when  defbndant,  coming  to  the  atme,  encoun- 
tered and  assaulted  him,  fcnochlng  him  down. 
Two  witnesses  who  were  present  testify  that 
the  assault  was  without  awarent  proroca- 
tlon,  and  that  plalntlfl  was  struck  a  second 
blow  as  he  was  rising,  and  lAalntdfl  testdfled 
to  the  same  effect  Defendant  testified  that, 
when  he  came  uprai  the  gallery,  plalntlfl, 
who  had  been  drinking,  walked  annmd  him 
several  times,  making  denumstrattons  with 
bis  arms,  and  finally  "sbuck"  him  "with  his 
foot,"  and  that  he  thereupon  knoAed  him 
down,  but  did  not  strike  him  a  second  time. 
It  was  shown  that  plaintiff  was  in  the  haUt 
of  drinking,  and  the  effort  was  made  to  show 
that  when  so  doing,  he  was  dangnous,  or 
quaireistHne^  and  that  he  had  been  drlukli^ 
on  the  day  of  the  dlfSculty,  but  hla  admission 
that  be  had  taken  one  drink  was  as  far  as 
the  i^roof  went  in  that  directliHi.  We  there- 
fore And  that  defendant  was  at  fault  in  the 
matter  of  the  assault 

PlainUff  proved  the  loss  ot  the  Hgbt  ot  Us 
left  eye  and  attempted  to  prove  that  it  was 
caused  by  the  blow  which  he  received  from 

«B»ror«tksr  eases 


def^dant  Six  unimpeadied,  and  ai^iarently 
disinterested,  witnesses  testified  that  he  had 
told  them,  at  different  times  during  the  pre- 
ceding six  or  sevMi  years,  that  he  had  then 
suffered  that  loss.  Several  of  the  members 
of  bis  family  teetified  that  both  of  hia  eyes 
were  good  before  the  affray,  and  other  wit- 
nesses, called  by  him,  testified  that  they  had 
never  heard  him  complain  in  that  respect. 
The  affair  with  defendant  occurred  on  March 
7.  1912 ;  on  the  following  day  plaintiff  took 
his  son  to  the  office  of  his  family  physician 
for  examination  or  treatment,  but  did  not 
at  that  time,  make  any  complaint  on  his  own 
account  On  the  next  day  he  called  again 
and  complained  of  hia  eye.  Th&  physician 
found  that  the  face  about  the  eye  was  bruis- 
ed, and  that  the  eye  itself  appeared  abnor- 
mal, but  not  being  a  spedaUst  he  consider- 
ed the  matter  beyond  his  skill,  and  merely 
gave  a  tentative  and  Inoccnous  prescription, 
with  the  advice  that  plaintiff  call  upon  one 
or  the  other  of  two  occullsts  or  phyridans 
who  made  the  eye  more  of  a  specialty,  and 
whom  he  named.  "Hie  call  thus  suggested 
was  not  made  unttl  within  two  weeks  before 
the  case  was  tried,  and  more  than  twenty- 
two  months  after  plalntlfl  was  advised  to 
make  It. 

The  expert  who  was  called  iQKm  testified 
that  the  vision  of  the  left  eye  was  limited 
to  light  perception,  resulting  from  disloca- 
tion of  the  lens,  and  that  the  eye  was  useless 
and  would  always  foe  so;  that  tike  defect 
ml^t  have  existed  for  five  or  stx  years  and 
might  have  resulted  from  tither  ot  several 
causes,  among  whl<±i  he  mentioned  a  severe 
Now,  but  was  unable  to  determine  whether 
tbat  or  MM  ot  the  other  causes  ^odnced  the 
result  Our  conclusion  is  that  the  defect 
was  of  long  standing  and  was  not  attributable 
to  the  blow  reodved  from  defendant  It  Is 
not  Bnggeatoi  that  plalntlfl  received  any  oth- 
er physical  Injury  at  the  hands  ot  defendant 

Opinion. 

The  Judge  a  quo,  after  hearing  the  two 
dozen  or  more  witnesses  who  testified  in  the 
case,  and  with  whom  he  was  probably  ac- 
quainted, rejected  lAaintiff's  demands,  but. 
whilst  we  hold  Ms  findings  In  high  respect, 
we  are  unable  to  concur  In  that  conclusion. 
Conceding  that  plaintiff  has  attempted  to 
make  more  out  of  the  case  than  the  circum- 
stances warrant,  the  facts  remain :  lliat  de- 
fendant was  a  much  more  powerful  man  than 
plaintiff ;  that  he  admitted  that  he  knocked 
plaintiff  down ;  and  that  two  (ot  three)  per- 
Boos  who  happened  to  be  present  testified 
that  the  assault  was  without  provocation 
and  that  defendant  struck  plalntlfl  a  second 
time  as  he  was  rising.  Beyond  that  there 
was  another  perstm  present  (one  Jean  "Roye^ 
to  whom  plaintiff,  according  to  his  testimo- 
ny, was  talking,  when  defendant,  without 
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warning,  strnck  htm  from  bdtdnd.  X>efend- 
ant,  on  the  other  hand,  says  In  his  testimony: 
"I  left  my  house  for  Morse  to  get  medidoe  for 
one  of  my  children  vho  was  dying,  and,  when 
I  got  about  an  acre,  or  an  acre  and  a  half,  from 
the  store  of  Jules  Mauboules,  I  saw  Pan!  Tra< 
ban  on  the  gallery.  I  stopped  at  the  edge  of 
the  gallery  to  go  and  get  my  medicine  and  I 
had  to  pass  there  over  a  ditch  to  get  on  the 
gallery,  and  when  I  got  on  the  gallery  he  came 
and  put  himself  right  In  my  passnge,  where  I 
had  to  pass,  and  fae  had  both  hands  on  his  hip& 
I  got  on  the  plank  and  then  got  on  the  gallery, 
and  Jean  Royer  Just  called  to  me  and  then  I 
stopped.  I  left  Faul  Trafaan  at  my  back,  and 
old  man  Jean  Royer  asked  me  if  I  didn't  have 
any  Horghum  seed  to  let  him  have,  and  I  told 
him  I  had  some  little,  and  then  I  heard  Paul 
Traban  advancing  to  me,  walking,  and  he  pass- 
ed by  my  right,  and  when  he  got  ahead  he  walk- 
ed around  and  passed  on  the  other  side.  I  was 
standing  then  as  I  am  standing  now  (witness 
illustrates),  talking  with  old  mnn  Jean  Royer, 
and  the  fourth  time  he  came  around  he  struck 
me  with  his  foot,  and  at  the  same  time  made  a 
motion  as  if  sparring,  and  then  I  struck  him  a 
lick  and  knocked  him  down,*'  eta 

Jean  Royer  was  not  called  as  a  witness, 
and  we  find  no  explanation  of  defradant^a 
tBilore  to  call  him.  l%e  only  other  witneaaea 
to  the  &ct  were  called  by  plaintlfC  and  fea- 
ttfled  as  we  have  stated^  and  It  Is  to  be  re- 
membered that  it  was  not  left  to  him  to  se- 
lect them,  but  that  they  were  called  because 
th^  happened  to  have  been  present  and  to 
have  seen  what  occarred.  Again,  It  appears 
that  defendant  was  taken  before  die  Mayor 
upon  a  charge  of  fl^ttns.  that  he  pleaded 
fpiUty.  was  fined  and  paid  hla  fine,  and  that 
no  charge  was  bronfi^t  against  platntlfT. 

We  are  therefore  of  opinion  tbBt,  although 
plaintiff  sustained  no  physical  Injury,  he 
Rfaould  be  awarded  damages  for  the  injury 
to  his  feelings,  and  by  way  of  discouraging 
defendant,  and  others,  from  so  readily  atuS 
unlawfully  availing  themselves  of  the  acci- 
den  of  superior  strength.  It  is  therefore  or- 
dered that  the  judgment  BiH>ea]ed  from  be 
annulled,  and  that  there  now  be  Judgment 
for  Paul  Traban,  plaintiff  herein,  and  against 
Aldde  Benoit,  defendant.  In  the  sum  of  $600, 
with  legal  Interest  from  the  date  upon  which 
Judgment  shall  become  final,  together  with 
the  costs  In  both  courts. 

(yNIELL,  J.,  ctmatders  ttie  amount  of  the 
Ju^ment  ezcoslTe. 


(180  La.) 


Na  21924. 


NATIONAI/  OITT  BANK  OF  OHIOAGO  v. 
BARRINOER  et  al. 

(Supreme  Court  of  Looisiana.    Hi^  9.  1916. 
Rehearing  Denied  Jane  B,  19161) 

(Svllabua  hy  the  Couri^ 
1.  Courts  «»224(ll)-^UBiSDxcnoK— Jena- 

HttKT  ON  RZCONVENTIONAL  DeUAND. 

Ad  appeal  from  a  judgment  on  a  reconven- 
ti<uial  demand,  whatever  its  amoont,  should  be 


to  tbe  court  having  JurfsdlctlMi  of  the  main  de- 
mand.  Act  No.  137  of  19(M,  ammdJnc  Const. 

art  95. 

[Ed.  Note.— For  other  cases,  see  Conrtu  Gat. 
Dig.  f  617;  Dec.  Dig.  «s>224(ll).} 

2.  OOUBTS  «5>486-JUBIBDI0TI0N— TRAKsna 

or  Cattses. 

Judges  of  the  Supreme  Court  and  of  the 
Courts  of  Appeal  have  the  right,  where  cases 
have  been  appealed  to  the  wrong  court,  to  trans- 
fer said  cases  to  tbe  proper  court,  instead  of 
dismissing  the  appeals. 

[Ed.  Note.— For  other  cases,  see  Courts.  Cent 
Dfg.  8S  1292-1298;  Dec  Dig.  «=>485.] 

8.  Appbal  and  Ebrob  <8=>786  —  Qbothids  vdr 
Dismissal^Appkal  Taken  poe  Dklat. 
An  objection  that  an  appeal  was  taken  for 
delay  is  no  ground  tor  dismissaL   Code  Prac 
art.  907. 

[Ed.  Note.— £\>r  ofiwT  cases,  see  Appeal  and 
Error.  Gent  Dig.  1 8128;  Dea  Dig.  «s»78&] 

Ai^ieal  fnnn  l^h  Jndielal  INstrlct  Oonrt. 
Pariah  of  Onachlta;  Bm  a  DawUns.  Jndgb. 

Action  by  the  NatUmal  City  Bank  of  Chi- 
cago against  Mrs.  Qeorgo  S.  Barringer  and 
another.  From  Judgment  for  idaintur,  de- 
fendants appealed,  and  idalntUf  mores  to 
dismiss  tb«  appeaL  Appeal  transferred  to 
Court  of  AppeaL 

Stubbs  &  Theoa,  of  Monroe,  for  appellants. 
Hudson,  Potts,  Bemst^  ft  Sholara,  of  U<m- 
roe,  for  app^lee. 

LAND,  J.  Plaintiff  sued  Mrs.  Barringer, 
as  maker,  and  her  husband,  as  Indorser,  of  a 
certain  promissory  note,  dated  Chicago,  111., 
January  28,  1914,  payable  six  months  after 
date  to  the  order  of  the  plaintiff  in  the  sum 
of  ¥2,000  at  Its  banking  house  in  said  city, 
with  7  per  coit.  per  annum  Interest  after  ma- 
turity until  paid,  and  with  cost  of  collection 
and  a  reasonable  attorney  fee  if  not  paid  at 
maturity.  The  petltlm  alleged  that  said  note 
was  secured  by  the  pledge  of  certain  shares 
of  stock  issued  to  tbe  said  Mrs.  Barringer 
and  duly  indorsed  in  blank  by  her ;  that  the 
plaintiff,  acting  under  the  authority  of  the 
contract  of  pledge,  sold  said  shares  for  tbe 
net  anm  of  $714.02,  which  amount  was  cred- 
ited on  said  note  as  of  date  March  26,  1915. 

Plaintiff  prayed  for  Judgment  against  the 
defendants  for  $2,000,  with  7  per  cent  inter- 
est thereon  from  July  23,  1914,  and  10  per 
cent  on  the  amount  of  the  principal  and  In- 
terest as  attorney  fe^  less  the  credit  of 
$714.62  paid  on  March  26,  191&. 

The  defendant  Mrs.  Barringer  for  answer 
pleaded  the  general  issue,  admitting,  how- 
ever, that  she  signed  the  note  and  act  ct 
pledge  In  question,  but  averred  that  tbe  same 
were  executed  in  the  parish  of  Ouachita, 
state  of  Louisiana,  and  were  delivered  to  her 
husband,  and  that  the  whole  transaction  was 
between  her  said  husband  and  the  plaintiff 
bank,  and  was  an  unlawful  effort  on  their 
part  to  bind  her  and  her  separate  property 
for  the  debts  of  her  husband  and  the  com- 
munity. 

Defendant,  reconvening,  prayed  for  Judf- 
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ment  annnllinK  said  act  of  pledge  and  de- 
creeing defendant  to  be  tbe  owner  of  said 
certificates  ot  ato^  and  ordering  plaintiff  to 
deliver  them  to  ber  wltUn  such  time  as  the 
court  may  fix,  and  on  failure  to  do  so  for 
Judgment  In  reconvention  for  tbe  full  som  of 
^,500,  with  legal  interest  from  date  of  ]ndg- 
moit 

In  the  event  of  the  defendant  being  held 
liable  on  tbe  note,  she  prayed  that  the  same 
be  credited  with  tbe  sum  of  ll^KM),  represent- 
ing tbe  full  amount  of  the  proceeds  of  the 
sales  of  said  certificates. 

The  case  was  tried,  and  judgment  was  ren- 
dered in  favor  of  the  plalntUC  as  prayed  for 
In  its  petition. 

Defendant  applied  for  and  was  granted  an 
order  of  appeal,  suspensive  and  devolutive, 
returoable  to  the  Supreme  Court  Defendant 
perfected  the  appeal  by  furnishing  a  aaspoi* 
sive  appeal  bond  according  to  law. 

Five  days  later  the  plalntlCt  filed  a  motion 
to  discbai^  and  vacate  tbe  order  of  appeal, 
on  the  ground  that  the  aame  was  Inadver- 
tently signed  and  granted  by  tbe  Judge,  and 
was  not  taken  in  good  faith.  The  motion 
was  tried,  and  the  Judge  testified  that  he 
did  not  read  the  order,  or  notice  that  the  or- 
der was  for  an  appeal  to  the  Supreme  Court 
The  motion  was  submitted  and  denied. 

Plaintiff  has  filed  in  this  court  a  motion  to 
dismiss  said  appeal  for  want  of  Jurisdiction 
ratlone  materlse,  and  represents  that  the  ap- 
peal was  not  taken  In  good  faith,  and  there- 
fore should  not  be  transferred  to  the  Oourt 
of  AppeaL 

[1-3]  As  the  amount  sued  for  la  less  than 
|2,000,  this  court  has  no  Jurlsdicttm  of  plain- 
tiffs  demand.  Const  art  86. 

The  Judgment  in  favor  of  the  plaintiff  neo 
essarlly  operated  a  rejection  of  tbe  reconven- 
tional  demand  based  as  it  was  on  the  nonlia- 
bility of  tbe  defendant  as  the  maker  of  the 
note  sued  on  by  the  plaintiff. 

Act  No.  137  of  1904,  adopted  as  an  amend- 
ment  to  article  96  of  tbe  OonstltntlfHi,  pro- 
vides as  follows: 

"In  all  cases  where  there  la  an  appeal  from  a 
jadgnieDt  rendered  on  a  reconventlcaial,  or  other 
incidental,  demand,  the  appeal  ahall  U«  to  the 
court  havuig  Juriidlction  ot  tbe  main  demand." 

It  is  manifest  that  tbe  appeal  of  defendant 
should  bare  been  taken  to  the  Court  of  A[>- 
peals  of  that  circuit  Jung  &  Sons  Company 
V.  L.  A.  Trosclair  (No.  20440)  71  Soutb.  624, 
not  yet  ofildaUy  reported.  Act  Na  66  <MF 
1904,  p.  135,  provides  that : 

Judges  of  the  Supreme  Court  and  '  of  tbe 
Courts  of  Appeal  "shall  have  the  right  in  cases 
where  the  appellant  or  api>ellanta  have  appeal- 
ed to  the  wrong  court  to  transfer  said  case  to 
the  proper  court  instead  of  dismissing  die  ap- 
peaV*  etc. 

In  Samuel  Israelite  Baptist  Church  t. 
Thomas,  117  La.  253,  41  South.  664,  we  held 
that  such  right  to  transfer,  "is  left  to  the 
sound  discretion  of  the  court"  and  dismissed 


the  appeal  In  that  case  because  tbe  dalm  of 
tbe  plaintiff  for  damages  was  "manifest!}' 
and  preposterously  inflated."  The  case  at 
bar  presents  no  such  faature. 

As  plaintiff's  judgment  bears  Interest  at 
the  rate  of  7  per  cent  per  annum,  and  Is  se- 
cured by  a  suspensive  bond,  we  fall  to  per^ 
ceive  what  (q)eclal  Injury  will  result  to  the 
plaintiff  by  the  delay  caused  by  the  appeal  to 
this  court 

It  is  therefore  ordered  that  this  appeal  be 
transferred  to  the  Court  of  Appeal  for  the 
parish  of  Ouachita ;  and  it  is  furtber  ordered 
that  the  appellants  pay  aU  costs  in  this 

court 

(139  La.) 

No.  21990. 

RAGAN  T.  LOUISIANA  BT.  ft  NAY.  Oa 
In  re  LOUISIANA  BT.  &  NAY.  GO. 

(Supreme  C3ourt  of  Lonldana.  May  22*  1916J 

(Byllabui  by  the  Court.) 
Justices  of  thb  Peace  ^=»164(3)— Appeai,— 

DlSMISSAX.. 

A  Buspensive  appeal  by  a  defendant  from  a 
judgment  rendered  by  a  justice  of  the  peace  to 
the  district  court,  perfected  by  the  giving  of  a 
lawful  bond,  ahould  not  be  dismissed  on  account 
of  tbe  failure  of  tbe  justice  to  seasonably  file 
the  transcript  of  appeal  in  tbe  appellate  court 
aa  directed  by  law. 

[Ed.  Note.— For  other  casea,  see  Justices  oi 
tbe  Peace,  Cent  Dig.  SS  619-^  ;  Dec  Dig.  ^ 
164(3).] 

Action  by  A.  A.  Bagan  against  the  Looisi- 
ana  Ballway  ft  Navigation  Company.  Judg- 
ment for  plaintiff,  appeal  dismissed,  and  de- 
fendant applies  for  writs  of  certiorari,  man- 
damus, and  prohibition.  Ordered  tliat  writ 
ot  peremptory  mandamus  issue  commanding 
vacation  of  order  dismissing  appeal,  and  that 
tbe  case  be  reinstated. 

Wise,  Bandolph,  Rendall  ft  Freyer,  of 
Shrev^iort  and  J.  D.  Rusca,  of  Natchitoches, 
for  applicant 

LAND,  J.  On  Februaiy  12.  1916,  a  justice 
of  the  peace  of  the  parish  of  Natchitoches 
rendered  Judgment  in  favor  of  the  plaintiff 
and  against  tbe  defendant  for  the  sum  of 
$25  and  costs. 

Defendant  thereupon  took  an  appeal  to  the 
district  court  of  said  parish,  and  on  February 
14,  1916,  fumliihed  a  suspensive  bond  in  the 
sum  of  flOO. 

The  transcript  of  appeal  was  filed  In  the 
district  court  on  February  25,  1916,  and 
plaintiffs'  counsel  moved  the  court  to  dismiss 
the  appeal  because  It  was  not  filed  in  the  ap- 
pellate court  within  10  days  from  tbe  date 
of  the  rendition  of  the  Judgment  This  mo- 
tion was  sustained,  and  the  an;>»l  was  dis- 
missed. 

This  was  error.  While  the  exact  point  was 
not  decided  in  Abraham  v.  Wallenberg,  130 
La.  1096,  68  South.  896,  aU  the  reasoning  of 
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tbls  court  In  that  case  Is  based  on  the  propo- 
sition that  as  the  law  makes  It  the  duty  of 
the  justice  of  the  peace  to  transmit  to  tba 
clerk  of  the  appellate  contt  cm  or  befom  the 
retnm  day  an  exact  certified  copy  of  the 
proceedings,  etc.,  his  failure  to  do  so  cannot 
be  Impnted  to  the  appellant.  In  the  c^lnlon 
<tf  the  rehearlitf  this  court  said: 

"It  would  be  a  grave  injustice  for  the  courta 
to  read  ioto  a  law,  requiring  the  justice  of  the 
peace  to  file  the  record  within  a  designated  time, 
the  penalty  that  the  failure  of  the  iustice  of  the 
peace  to  discharge  this  duty  must  be  oimudered 
an  abandonment**  of  the  appeal. 

We  adhere  to  these  views.  There  is  no 
warrant  in  the  Code  of  Practice  for  the  dis- 
missal of  an  appeal  from  a  Judgment  of  a 
Justice  of  the  peace  to  the  district  court,  be- 
cause of  the  failure  of  the  Justice  to  perform 
his  statutory  duty  in  the  premises,  and,  we 
may  add,  that  there  is  no  warrant  in  the 
analogies  of  the  law  for  the  dismissal  of  an 
appeal  for  omlaslonB,  errors,  or  IrreguIaritleB 


not  impatabla  to  the  appellant.  C.  P.  art. 
888. 

The  law  has  provided  simple,  informal, 
rules  of  practice  for  the  trial  of  cases  before 
Justices  of  the  peace.  Appeals  from  their 
Judgments  are  triable  de  noTo  In  district 
courts ;  and  if  a  Justice  of  the  peace  f&ils  to 
file  the  transcript  as  directed  by  law,  the 
obvious  remedy  Is  by  mandamus.  In  appeals 
to  the  Supreme  Court  and  to  the  Courts  of 
Appeal  the  statute  makes  It  the  duty  of  the 
ai^llant  to  file  the  transcript  in  the  appel- 
late court.  Of  course  the  law  in  such  cases 
has  no  application  to  appeals  from  Justice  of 
the  peace  courts,  where  the  Justice  is  requir- 
ed to  file  the  transcript 

It  Is  therefore  ordered  that  a  writ  of  per- 
eifiptory  mandamus  issue  directed  to  the  re- 
spondent Judge,  commanding  him  to  vacate 
his  order  dismissing  the  aH>eal  in  the  case 
of  A.  A.  Ragan  t.  Louisiana  Railway  tc  Navi- 
gatlon  Company,  and  to  reinstate  aaid  case 
on  his  trial  dock^  for  forthar  prooeedlngi 
aooordlns  to  lav. 
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BOZD  V.  KBEXEY.   t^o.  1794U 

(Supreme  Gonrt  of  BCaalsalppi.  Dividon  B. 
June  12.  1916.) 

1.  Bnxa  AKD  Notes  «t=»139a)  —  Tnra  tob 

PAtMBHT—KXTEHSION— VaLIDITT. 

The  eztensioii  of  time  for  the  payment  of  a 
promissory  note  after  its  ezecntion  on  considera- 
tion of  procarins  the  indorsement  of  a  third  per- 
son is  valid. 

[Ed.  Note.— For  other  cams,  see  Bills  and 
Notes,  Cent.  Dig.  U  S40-348,  84d;  Dec.  Dig. 
«=»180a).] 

2.  EIviDENCE  iC-.^  115(9)— Pabol  Evidbncb  "At- 
FEGTINO  WBITINOB— AdMISSIBILTT. 

Bvidence  of  the  extension  of  time  for  pay- 
ment of  a  note,  on  e<Hiaideration  of  the  indorse- 
ment of  a  third  person,  does  not  violate  the  rule 
exclnding  parol  evidence  contradicting,  adding 
to,  or  varying  a  written  contract. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  206S;  Dee.  Dig.  «=^5(9).] 

Appeal  from  Circuit  Conrt,  Attala  County ; 
T.  C  Eimbrongb,  Presiding  Judge. 

Action  by  J.  A.  Kelley  against  3.  NUes 
Boyd  and  another.  From  a  Judgment  against 
deCoidant  Boyd,  he  appeals.  Reversed,  and 
action  dismissed. 

T.  P.  Guyton,  S.  L.  Dodd,  and  J.  G.  Smythe, 
all  of  Kosciusko,  and  Flowers,  Brown,  Cham- 
bers &  Cooper,  of  Jackson,  for  appellant 
Geo.  L.  Teat,  of  Kosciusko,  for  appellee. 

COOK,  P.  J.  This  action  was  begun  in 
the  circuit  court  against  appellant  and  one 
Aaron  Storer.  The  suit  was  based  on  a  prom- 
issory note  payable  January  1,  1914,  and  an 
Indorsement  of  Mr.  Storer  made  on  the  3d 
day  of  March,  1914,  three  months  after  the 
maturity  of  the  note.  After  the  suit  was 
begun,  and  daring  the  trial,  the  suit 
dismissed  as  to  the  indorser,  Mr.  Storer.  Ap- 
pellant offered  to  prove  that  the  holder  of 
the  note  agreed  to  extend  the  time  of  pay- 
ment of  the  note  .to  January  1,  1915,  if  he 
would  get  Mr.  Storer  to  Indorse  the  note, 
and  that  he  did  get  Mr.  Storer  to  indorse  In 
consideration  of  the  extension  of  time.  Mr. 
Storer  and  appellant  testified,  in  the  absence 
of  the  Jury,  that  Mr.  Storer  Indorsed  the  note 
at  the  solicitation  of  the  holder  that  the 
time  would  be  extended  as  stated.  Upon 
motion  all  of  this  evidence  was  excluded,  and 
the  court  directed  the  Jury  to  find  a  verdict 
for  plaintiff. 

[1,2]  We  are  advised  that  this  action  of 
the  court  was  based  on  the  theory  that  the 
evidence  was  Incompetent  because  It  was  an 
attempt  to  vary  the  terms  of  a  written  con- 
tract by  parol. 

"It  is  well  settled  that  time  of  payment  of  a 
bill  or  note  may  be  extended  by  oral  agreement, 
as  this  does  not,  in  any  way,  violate  the  rule  ex- 
cluding parol  evidence  to  contradict,  add  to,  or 
vary  a  written  contract,  the  evidence  not  being 
admitted  for  this  purpose,  but  to  prove  a  new 
agreement"   7  Cyc.  808b. 

"It  is  jast  as  competent  for  the  principals  to 
a  note  to  extend  the  time  of  payment  for  a 
apedSed  period  as  it  was  to  fix  the  time  of  pay- 


ment originally.  And  thk  they  may  do.  accord- 
ing to  the  prevailing^  view,  by  oral  agreement 
But  it  is  not  permissible  to  prove  an  oral  agree- 
ment aUeged  to  have  been  made  prior  to  the  exe- 
cution of  promissory  notes  to  renew  them  fr<»a 
time  to  time ;  for,  whereas  the  promise  express- 
ed in  the  notes  is  a  promise  to  pay  money  at  the 
maturity  of  the  instrument,  the  contemporary 
understanding  would  cut  it  down  to  a  promise  to 
give  a  new  promise  to  pay."  3  R.  O.  L.  {  487. 

The  agreement  of  forbearance  was  made 
In  consideration  of  the  maker  of  the  note 
securing  the  indorsement  of  Mr.  Storer.  The 
conditions  of  the  contract  were  met  by  ap- 
pellant^ the  contract  was  executed,  and  the 
maker  could  not  escape  the  terms  ot  his 
agreement  by  dismissing  his  suit  against  the 
Indorser.  The  suit  in  this  case  was  prema- 
turely Instituted.  Jt  will  be  noted  that  the 
parol  agreement  proven  in  this  case  was  not 
contemporaneous  with  the  making  of  the 
note,  but  .was  a  subseauoit  agreement  upon  a 
valid  and  valuable  consideration. 

AppeUee  relies  on  Hawkins  r.  Shields,  100 
Mlsa  739,  S7  Booth.  4.  We  think  that  case 
was  decided  In  tiie  first  two  sraitences  of 
the  paragraph  at  the  bottom  of  page  7^ 
The  balance  of  the  opinion  deals  with  a  case 
not  made  by  the  record.  The  observations 
of  the  Judge  writing  the  opinion  on  what 
would  be  the  law  under  different  facts  are, 
no  doubt,  sound,  and  are  not,  in  our  opinion. 
In  ccmfllct  wlQi  the'oplnlon  in  this  case. 

Reversed  and  dismissed. 


B.  F.  WAtDEN  *  CO.  T.  TATBS. 

(No.  17432.) 

(Supreme  Court  of  Mississippi,  Division  A. 
Feb.  ^  1916.    On  Rehearing  in 
Banc,  June  5,  1916.) 

JUDOMBKT  ©=>777— lilKN — "PbBSONAI.  PHOP- 
EBTT"— "PbOPEMT' *— VOUOHEB. 
NotwithsUnding  Code  1906,  S§  1591,  1593, 
providing,  respectively,  that  the  term  "personal 
property,"  when  used  in  any  statute,  shall  in- 
clude evidences  of  rights  of  action  and  all  writ- 
ten instruments  by  which  any  pecnniaiy  obliga- 
tion shall  be  created,  acknowledged,  or  fncnrred, 
and  that  the  term  "property,"  when  used  in  any 
statute,  includes  personal  property  as  above  de- 
fined in  section  1591,  and  C6de  1906,  |  819, 
making  an  enrolled  judgment  a  Uen  on  all  the 
property  of  the  defenmnt  within  the  coun^, 
a  voucher  for  the  payment  of  money  due  is  not 
subject  to  the  lien  of  an  enrolled  judgment  as 
"p>erBonal  property,"  or  "property";  its  negotia- 
bility being  unaffected  by  such  Uen. 

[Ed.  Note;— For  other  cases,  see  Judgment, 
Cent  Dig.  S  1388;  Dec.  Dig.  *»777. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Personal  Property; 
Property.] 

H<dden  and  Sykes,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Jefferson  Davis 
County ;  A.  E.  Weathersby,  Judge. 

Action  by  Mrs.  Katy  Yates  against  R.  F. 
Walden  &  Co.  From  a  Judgment  of  the  cir- 
cuit court  affirming  the  Judgment  of  the  Jus- 
tice court  for  plaintiff,  defendant  appeals. 
Affirmed  on  rehearing. 


4s»For  etlMr  eases      bub*  toplo  snd  KIT-NUlfBaB  In  all  Koj-Numbsrsd  Digests  and  IndvcM 
7180^-07 
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Mayes  ft  Mayes,  of  Jackson,  and  C.  B. 
Thompson,  of  Prentiss,  for  appellant.  Liv- 
ingston ft  MUIoy,  of  Prentiss,  for  appellee. 

BOLDEN,  J.  This  Is  an  appeal  from  the 
Judgment  of  the  clrcnlt  court  of  Jefferson 
Davis  county  In  favor  of  appellee.  Appel- 
lant, Walden  ft  C!o.,  held  an  enrolled  Judg- 
ment against  J.  I.  Yates  for  $133.57.  The 
said  J.  I.  Yates  received  a  voucher  from  the 
Trezler  Lumber  Company  for  $130,  payable 
to  his  order,  and  on  the  same  day  that  be 
received  this  vouch«r,  he  turned  It  over  to 
his  wife,  Mrs.  Katy  Yates,  appellee,  in  satis- 
faction of  some  debt  alleged  to  be  due  by 
him  to  her;  that  Is,  he  turned  it  over  to  her 
by  delivering  it  to  her  unindorsed  and  not 
assigned,  and  stating  at  the  time,  "We  will 
carry  It  to  the  bank  to-morrow  and  fix  it  for 
you."  The  next  day,  Mr.  Yates  carried  the 
voucher  to  the  bank  with  the  intention  of 
placing  it  to  the  credit  of  his  wife,  with  the 
exception  of  $15  In  cash,  which  be  Intended 
to  carry  back  to  his  wife.  Upon  entering 
the  bank,  he  handed  the  voucher  to  the 
cashier  and  asked  if  it  was  good,  to  which 
the  cashier  replied  that  it  was,  end  to  Indorse 
it.  Mr.  Yates  Indorsed  the  voucher  In  blank 
and  laid  it  Just  inside  the  cashier's  window, 
find  the  cashier  was  in  the  act  of  handing 
the  $15  to  him  when  the  officer,  with  the  writ 
of  execution  under  the  enrolled  Judgment, 
seized  the  voucher  under  the  writ  Follow- 
ing this,  the  appellee  filed  her  claimant's  af- 
fidavit In  the  court  of  a  Justice  of  the  peace, 
and  the  Issue  was  tried,  resulting  In  a  Judg- 
ment in  her  favor  in  the  Justice's  court,  from 
which  an  appeal  was  taken  to  the  circuit 
court,  and  there  she  obtalued  a  Judgment  In 
her  favor,  from  which  the  appellant  now 
appeals  here. 

The  only  serious  Question  presented  to  ns 
for  decision  Is  whether  or  not  the  judgment 
lien  of  appellant  attached  to  the  voucher 
when  It  was  issued  to  Mr.  Yates.  Under 
section  819,  Code  of  1906,  an  enrolled  judg- 
ment is  made  a  lien  on  ail  the  property  of 
the  Judgment  debtor.  This  section  has  been 
construed  by  various  decisions  of  this  court 
to  mean  that  an  enrolled  Judgment  is  a  lien 
on  both  real  and  personal  property,  r^rd- 
less  of  Its  character  or  description,  owned 
or  acQulred  by  the  Judgment  debtor.  Jenkins 
V.  Gowen,  87  Miss.  444 ;  Mlnshew  v.  David- 
son, 86  Miss.  354,  38  South.  816;  Cooper  t- 
Tumage,  62  Miss.  431 ;  Cayce  T.  Stovall,  60 
Miss.  306;  Cahn  v.  Person,  56  Miss.  360; 
Mitchell  V.  Wood,  47  Miss.  231.  We  think 
the  voucher  in  this  case  was  personal  prop- 
erty (sections  1691,  1593,  and  3968,  Code  of 
IWS)  and  easy  to  Identify,  and  is  not  fugi- 
tive, as  is  money. 

In  the  instant  case,  we  hold  that,  under 
section  819,  Code  of  1906,  the  Judgment  cred- 
itor had  a  lien  u|)on  the  voucher  under  his 
enrolled  judgment,  which  be  could  enforce 
by  execution  as  long  as  he  «>uld  find  and 
Identify  the  property. 

Reversed  and  remanded. 


On  Rehearing. 

Hayes  ft  Mayes,  of  Jackson,  tor  appellant. 
h.  0.  Hallam,  of  Jackson,  and  UTlngstcn  ft 
Mllloy,  of  PrenUss,  for  appellee. 

SMITH,  C.  J.  On  a  former  day  a  Judgment 
of  reversal  was  rendered  herein,  but  It  was 
afterwards  set  aside  and  the  cause  submitted 
to  the  court  in  banc,  a  majority  of  which  is 
now  of  the  opinion  that  the  Judgment  of  the 
court  below  should  be  affirmed.  In  Beckett 
V.  t>ean,  57  Miss.  232.  the  facts  were; 

"Randle  Dean,  an  insolvent,  executed,  on 
April  2,  1875  a  deed  of  trust  on  land  to  se- 
cure a  debt  due  H.  H.  Harrington,  who,  on 
May  2,  1877,  transferred  the  note  and  trust 
deed  to  Toomer,  Sykea  &  Billups,  by  whom  they 
were  subseouently  aaugned  to  T.  R.  Ivy.  The 
appellant,  having  recovered  jodgment  against 
Harrington,  October  3,  1876.  and  levied  execu- 
tion, issued  Jane  3,  1878,  purchased  at  the 
sale  the  land  and  all  Hamngton's  'right,  title, 
interest,  and  daim  at  law  and  in  equity,'  under 
the  deed  of  trust,  and  filed  t3iis  bill  to  compel 
Ivy  to  deliver  the  note  and  trust  deed,  and  to 
enforce  the  rights  acquired  at  the  sale.  On  the 
appellee's  demurrer,  the  bill  was  dismissed." 

One  of  the  contentions  of  counsel  tat  xp- 
pellant  was  that  appellant  was  entitled  to 
have  the  note  and  trust  deed  executed  by 
Harrington  delivered  up  to  him,  for  the  rea- 
son that  his  Judgment  was  a  lien  thereon  by 
virtue  of  the  provisions  of  sections  830.  2858, 
and  2859,  Code  1871.  which  sectiOQB  are  prac- 
tically identical  with  sections  819.  1091,  and 
1593,  Code  1906.  The  court,  in  responding  to 
this  contention,  said: 

"The  interest  of  the  beneficiary  in  a  deed  of 
trust  executed  to  secure  a  debt  is  not  the  sub- 
ject of  a  judgment  lien,  and  his  assignee  <^  tlie 
debt  secured  by  the  deed  of  trust  takes  the  debt, 
which  is  the  principal  thing,  and  the  secari^ 
which  is  an  incident,  free  from  any  such  Uen, 
and  secure  against  the  effort  of  the  judgment 
creditor  to  reach  it  in  his  bands," 

While  the  question  there  presented  tat  de- 
cision was  not  whettier  a  Judgment  was  a 
lien  npon  a  chose  In  actl<Hi.  but  was  whether 
or  not  the  interest  of  the  benefldary  In  a 
trust  deed  in  the  land  therein  described  was 
subject  to  sale  imder  execntloD,  nevertJieless, 
the  opinion  there  expreraeci  upm  the  quee- 
tlon  here  under  con8id»ation  is  not  without 
value,  for  it  sets  forth  what  we  understand 
to  be  generally  understood  Igr  both  b&ich  and 
bar  as  the  proper  construction  of  the  statutes 
here  in  question. 

In  Bryan  v.  Henderson  Hardware  Co.,  107 
Miss.  256,  66  South.  242,  while  the  chose  in 
action  there  sought  to  be  subjected  to  a  ju^- 
ment  lien  was  not  evidenced  by  a  written  in- 
strument, the  ground  of  the  Cuurt's  decision 
that  it  was  not  subject  to  the  lim  was  not 
that  in  order  to  come  within  the  proTisioos 
of  section  1591  of  the  Code  the  debt  must  be 
evidenced  by  writing,  but  that  a  Judgment  is 
not  a  lien  upon  any  debt  due  the  defendant 
While  it  Is  true  that  the  voucher  here  in 
question  is  personal  property  under  the  pro- 
visions of  section  1591,  Code  1906  it  Is  also 
true  that  a  bill  of  sale,  a  deed,  and  an  as- 
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slgnment  are  personal  property  under  the  pro- 
visions tbereof,  and  to  hold  that  such  emolu- 
ments  are  subject  to  a  jndsment  Uen  would 
be  absurd.  If  promissory  notes  and  bills  ot 
exchange  are  subject  to  jadgment  liens  their 
negotiability  will  be  thereby  practically  de- 
stroyed ;  it  Is  therefore  hardly  possible  that 
the  Legislature  so  intended — surely  not  when 
we  remember  that  these  statutes  have  been 
several  times  re-enacted  without  material 
change  since  the  dedstw  in  Beckett  t.  Dean, 
supra. 

When  the  voucher  here  in  question  was 
seized  by  the  ofBea  it  had  ceased  to  be  the 
property  of  the  Judgment  debtor,  and  there- 
fore was  not  subject  to  be  taken  on  an  ex- 
ecution against  him. 

Affirmed. 

STEBS,  J.,  dissents. 

HOLOEN,  jr.  (dissenting).  The  majority 
decision  is  contrary  to  the  language  and  in- 
tent of  sections  819,  1591,  and  1593.  Code 
1906.  It  is  also  In  conflict  with  Mlnshew  v. 
Davidson,  86  Miss.  3M,  38  South.  315,  Jen- 
kins V,  Gowen,  37  Miss.  444,  Cooper  v.  Turn- 
age,  62  Miss.  431,  Cayce  v.  Stovall,  50  Miss. 
396,  Oahn  v.  Person,  66  Miss.  360,  and  Mitch- 
ell V.  Wood,  47  Mlsa.  231.  The  Legislature 
has  not  dianged  the  statutes  In  question  since 
the  above  declsons  were  rendered,  nor  since 
the  rendition  of  the  former  opinion  in  this 
case. 

I  cannot  see  my  way  clear  to  riding  "roi^h- 
shod"  over  the  expressed  will  of  the  Legis- 
lature. Consequences  following  the  true  con- 
struction of  a  statute,  or  the  wisdom  of  the 
law,  should  not  concern  this  court  Our  duty 
consists  only  In  ascertaining  and  declaring 


the  meaning  and  intent  of  the  statute.  To 
hold  that  section  1591.  Code  1906,  which 
plainly  provides  that  "evidences  of  rights  of 
action,  and  all  written  Instruments  by  which 
any  pecuniary  obligation  shall  be  created" 
are  "personal  property"  means  and  Intends 
the  very  <s»po8lte  to  what  its  language  ex- 
presses Is  a  strained  construction,  tanta- 
mount to  a  repeal  of  the  statute,  which 'is 
legislation  by  Judicial  construction.  TbeL^- 
Islatnre  said  In  section  1693  that  the  char- 
acter of  personal  property  named  In  section 
1691  is  Included  In  the  property  named  In 
section  819,  upon  which  a  lien  is  declared. 
When  by  Judicial  interpretation  a  statute  is 
made  to  speak  the  tqiposlte  of  what  it  plain- 
ly declares,  some  good  reason  aAionld  be 
pointed  out  tor  so  doing;  but  none  is  i^ven 
here  by  the  majority  of  this  court,  except 
that  Beckett  v.  Dean.  67  Miss.  232  (1879),  Is 
cited  and  relied  upon  as  authority  for  the 
position  taken.  Bj  reading  this  whole  case 
and  the  entire  <^>inl<m  therein,  a  doubt  arises 
as  to  whether  or  not  this  case  is  In  point 
But,  If  it  be  In  point,  It  Is  violative  of  sec- 
tions 819,  1691,  and  1693,  Code  1906.  These 
sections  were  probably  erroneously  ccmstruled 
in  the  case  of  Bryan  v.  Henderson  Hardware 
Oa,  107  Miss.  266.  66  South.  242 ;  but  there 
Is  a  difference,  sufficient  for  distinction,  be- 
tween that  case  and  the  case  before  ns  now. 

After  careful  consIderaticMi,  I  am  unwUllng 
to  recede  from  the  position  taken  In  the  for- 
mer opinion.  The  law  In  tbia  case,  as  now 
settled  by  the  majority  of  this  court,  will 
suit  the  convenience  of  the  business  public 
bandling  such  property,  and  it  will  also 
please  the  dodging  Judgment  debtor,  by  mak- 
ing the  statute  InefTectlve  as  to  him  In  audi 
cases. 
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NICHOLSON  at  al.  v.  FIELDS  tt  aL 
(No.  17869.) 

(Supreme  Coart  of  Mississippi,  DlTirion  B. 
May  29,  1916.) 

Pkbpetuities  *»4(4)— Wills  «=»807(1)— Vi- 
olation or  Rule— Statute— Fee  Simple. 
Where  teatetor's  will  bequeathed  land  to 
named  nephews,  providing  that  it  should  go  to 
them  in  equal  undivided  sharaB  on  the  conditions 
that  it  they  all  had  heirs  of  the  body,  each 
should  transfer  to  his  issue  hfs  share,  but  if  one 
should  fail  to  have  issue,  liis  share  should  go 
to  the  survivor  or  survivors  in  equal  parts,  or  if 
two  of  them  should  fail  to  leave  surviving  heirs 
of  the  body,  the  survivor  should  inherit  the  whole 
property,  but  if  they  all  failed  to  have  heirs  of 
the  body,  the  entire  property  should  eo  to 
grandsons  for  life,  or  to  the  heirs  of  their  body, 
or,  on  failure  of  beira  of  the  body  in  both  lines, 
then  to  the  next  of  kin,  always  preferrinfc  tho-ie 
bparing  testator's  name,  in  equal  dosrec  of  kin- 
ship, such  will  violated  the  rule  aKninst  peri>ettii- 
ties,  as  embraced  in  Code  1DU6.  i  27tto.  prohibit- 
inft  estate*  Id  fee  talL  so  that  nephews  took 
estate  in  fee  aimple. 

[Ed.  Note. — For  other  cases,  see  Perpetuitiea, 
Cant  Dig,  18;  Dec.  Dig.  «=>4(4> ;  Wills.  Ont 
Dig.  if  IS4&-i369.  1371;  Dec  Dig.  «»(H)T(1).] 

Appeal  from  Chancery  Oonrt,  Kemper  Coun- 
tjr ;  3.  F,  McOool,  Chancellor. 

Bill  of  complaint  by  C.  S.  Fields  and  othera 
against  T.  H.  Nicbolsw  and  othera.  From 
a  decree  for  complalnanta,  defendants  bj^ 
peaL  AfiBrmed. 

Section  2766  of  the  Code  of  1906.  referred 
to  In  the  opinion,  Is  as  follows : 

Estates  in  fee  tail  are  prohibited;  and  every 
estate  which,  but  for  this  statute,  would  be  an 
estate  in  fee  tail,  Bhall  be  an  estate  in  fee  simple; 
but  any  person  may  make  a  conveyance  or  a 
devise  of  lands  to  a  succession  ot  donees  then 
living,  not  exceeding  two,  and  to  the  heirs  of  the 
body  of  the  remalttdermaii,  and,  in  default  there- 
of, to  the  *  *  *  heirs  of  the  donor,  in  fee 
simple. 

Baskin  &  WUboam,  of  Bferldlan,  fbr  ap- 
pellants. Brame  &  Smith,  of  Macon,  and 
^'hlt  field  &  Whitfield,  of  Jackson,  for  ap- 
pellees. 

COOK,  P.  J.  Appellees  exhibited  their  bill 
of  complaint  In  the  diaocery  court  of  Kemper 
county  for  the  purpose  of  having  the  court 
to  construe  the  last  .will  and  testament  of 
James  Milton  Nicholson,  Sr.,  deceased,  and 
to  have  the  court  remove  the  cloud  on  com- 
plainant's title  to  certain  described  lands.  A 
demurrer  to  the  bill  was  filed  by  appellants, 
which  demurrer  was  overruled,  and  appel- 
lants filed  their  answer  making  same  a  cross- 
bllL  On  a  final  hearing  the  following  decree 
was  entered  in  the  cause,  viz. : 

"This  day  came  on  to  be  beard  before  James 
F,  McCooI,  chanceUor  of  the  sixth  chancery  dis- 
trict of  said  state,  In  vacaticm,  at  Kosciusko, 
Miss.,  the  above-entitled  cause  under  an  order 
made  at  the  December  term.  1913,  of  said  chan- 
cery court  sitting  at  De  Kalb,  Miss.,  taking  the 
said  cause  under  advisement,  decree  to  be  ren- 
dered in  vacation;  and,  the  said  cause  having 
been  submitted  on  bill  of  complaint,  exhibits 
thereto,  answer  and  cross-bill  of  defendant,  an- 
swer of  complainants,  cross-bill,  and  written 
agreement,  and  also  on  brief  of  connsel,  and  the 


chancellor,  having  considered  the  same  and  be- 
ing satisfied  that  complainants  are  entitled  to  the 
relief  prayed  for  In  Uieir  bill  of  complaint,  doth 
order  and  decree  that  the  allegations  of  the  said 
bill  of  complaint  be  and  they  are  hereby  anstain- 
ed,  and  that  complainants  are  hereby  declared  to 
be  the  owners  in  fee  simple  of  the  lands  in 
controversy,  and  the  clouds  to  the  complainants* 
title,  as  asserted  by  the  said  'defendants,  be  and 
are  hereby  removed.  The  said  lands  being  de- 
scribeil  as  follows,  to  wit  [descriUag  the  land]. 
"And  the  chancellor,  Iwuig  called  on  by  the 

S leading  in  this  cause  to  construe  the  wiU  of 
ames  Milton  Nicholson,  deceased,  a  copy  of 
which  said  will  is  attached  as  an  exhibit  to  the 
bill  of  complaint,  which  is  the  main  question  in- 
volved herein,  holds  and  does  decree  that  the 
said  testator.  James  Hilton  Nicholson,  deceased, 
in  attempting  to  control  the  alienation  of  the 
lands  mentioned  in  said  last  will  and  testament, 
both  the  lands  devised  to  his  nephews  Joseph  Al- 
len Nicholson,  James  Lauren  NicnolsoQ.  and  John 
Quitman  Nicholson,  and  also  the  lands  devised 
to  his  grandsons,  the  defendants  In  this  cause, 
beyond  the  period  of  time  and  number  of  donees 
not  permitted  by  law,  violated  the  rule  against 
perpetuities  under  the  laws  of  the  state  of  Mis- 
sissippi, and  the  chanceUor  holds  and  decrees 
that  the  lands  devised  to  his  said  nephews,  they 
being  the  first  takers  thereunder,  which  said 
lands  are  described  in  said  last  will  and  testa- 
ment, a  part  of  which  as  above  described  being 
in  controversy  in  this  suit,  became  the  property 
in  fee  simple  of  said  nephews,  and  that  com- 
plainants, by  virtue  of  this  conveyance  executed 
to  them  by  said  n^hews,  to  wit,  Joseph  Allen 
Nicholson,  James  Lauren  Nicholson,  and  John 
Quitman  Nicholson,  which  conveyance  is  record- 
ed in  Deed  Book  Y,  at  page  6  of  the  records  of 
deeds  of  Kemper  conn^,  are  now  vnted  with 
tlw  fee-simple  title  to  nid  lands. 

"And  the  chancellor,  being  also  requested  to 
construe  the  whole  will,  further  holds  and  de- 
crees that  the  said  James  Milton  Nicholson,  de- 
ceased, in  attempting  to  control  the  slienati<Hi 
of  the  lands  mentioned  in  said  will  beyond  the 
period  of  time  and  to  the  number  of  donees  not 
permitted  by  law,  has  violated  the  rule  against 
perpetuities  under  the  laws  of  this  state.  And 
he  holds  and  decrees  that  the  lands  devised  there- 
in to  the  said  defendants  Thomas  Howard  Nich- 
olson snd  James  Milton  Nicholson  were  vested 
in  fee  simple  in  said  Thomas  Howard  Nicholson 
and  James  Milton  Nicholson,  to  wit  [describing 
the  land]. 

"The  chancellor  further  orders  and  decrees 
that  the  complainants  and  defendants  each  pay 
one-half  <tf  all  of  the  costs  of  this  proeeedinc  to 
be  taxed. 

"Adjudged  and  decreed  at  chambers  in  the  dty 
of  Kosdnsko,  Miss.,  March  18, 1914. 

"James  F.  McOool,  Chancenor." 

From  this  decree  this  appeal  la  prosecuted. 

The  clause  of  the  will  construed  by  the 
diancellor  la  In  theee  words: 

"I  bequeath  to  my  nephews  [naming  them] 
the  following  lands  [describing  themjT  Hiia 
land  is  to  go  to  the  said  Joseph  Allen  Nicholson, 
James  L.  Nicholson  and  Jobn  Nicholson  in 
equal  undivided  shares,  on  the  following  condi- 
tions: If  they  all  have  heirs  of  the  body,  eadi 
of  them  shall  transmit  unto  his  issue  his  share; 
but  if  one  should  faU  to  have  issue  of  the  body 
his  ^lare  shall  go  to  the  survivor  or  survivors  in 
equal  parts;  or  if  two  of  them  shall  fail  to  leave 
surviving  heirs  of  the  body,  then  the  survivor 
shall  inherit  the  whole  property;  but  in  the 
event  they  all  fail  to  have  heirs  <>f  the  body,  the 
entire  property  hereby  bequeathed  to  them  shall 
go  to  Thomas  Howard  Nicholson  and  James 
Milton  Nidu>ls<m,  if  living,  or  to  ib»  heirs  of 
their  bodies,  If  any.  Or,  <m  fallnre  of  the  heirs 
of  the  body  in  both  lines,  then  to  the  next  d  kin, 
computed  as  before  according  to  the  rule  in  said 
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law,  bat  always  preferring  those  bearioK  the 
name  of  Nicholson,  in  equal  degrees  of  kin^p." 

The  question  for  ua  to  decide,  as  we  con- 
ceive It,  Is  whether  or  not  section  2765  of  the 
present  Code,  our  statute  embracing  the  rule 
against  perpetuities,  has  been  violated  by  the 
provisions  of  the  wlU  Just  quoted, — and,  if  so, 
what  will  be  the  legal  effect  of  such  vlola- 
aon?  In  othtt  words,  who  will  take  the 
land  In  cantroveny? 

It  will  be  observed  that  the  first  sentence 
of  the  will,  In  express  and  apt  langoage,  de- 
vises the  land  to  the  nephews  of  the  devisor. 
It  that  was  all,  there  could  be  no  doubt  about 
the  intention  of  the  testator.  But  after  be- 
queathing a  fbe^lmple  estate,  the  testator 
immediately  proceeded  to  annex  conditions 
and  limitations  to  the  estate  devised.  If  we 
cut  out  the  conditions  and  limitations,  the 
efTect  of  the  will  is  clear  and  deSnlte.  There 
is  no  sort  of  doubt  about  the  intention  of  the 
testator.  His  Intentlcm,  clearly  expressed, 
was  to  entail  the  estate  granted  to  his  three 
nephews.  Did  he  succeed  in  evading  the  last 
clause  of  section  2765  of  the  Code?  He  de- 
vised the  land  to  three  donees  "in  equal  un- 
divided shares,"  and  then  he  desired  that  If 
either  one  of  these  three  donees  should  die 
without  issue,  his  undivided  share  should  go 
to  the  two  living  donees,  but  If  two  of  the 
donees  died  without  Issue  the  survlTOr  would 


then  "Inherit  the  whole  property."  So,  we 
have  "a  devise  of  lands  to  a  successloD  of 
donees  then  living"  exceeding  two.  But  this 
is  not  all.  the  will  goes  a  step  further,  and 
provides  "in  the  event  they  all  [meaning  the 
three  nephews]  fall  to  have  heirs  of  the  body, 
then  the  Mitlre  property  hereby  bequeathed 
to  them  shall  go  to"  bis  grandsons,  etc.  It  Is 
Impossible  to  separate  the  several  provisions 
of  this  will  limiting  the  estate  first  granted 
to  the  nephews  of  the  testator  without  mak- 
ing a  will  for  the  deceased.  His  Intentions 
are  manifest — he  undoubtedly  intended  to 
create  a  fee  tall,  and  succeeded  In  doing  so. 
He  violated  the  rule  against  perpetuities,  and 
thereby  created  "an  estate  in 'fee  simple"  to 
his  nephews. 

"Although  the  construction  to  be  pat  upon  an 
instrument  is  not  affected  by  the  existence  of  the 
rule  against  perpetaitieB;  yet  when  there  is  a 
good,  absolute  gift,  and  Uie  settlor  or  testator 
goes  on.  fn  an  additional  clause,  to  modify  the 
gift,  and  by  modifying  it  makes  it,  in  part,  too 
remote,  the  modification  is  rejected  in  toto,  and 
the  original  gift  stands."  The  Rule  against  Per- 

SetuiticB,  Gray  <3d  Ed.)  fi  428;  Hudson  v.  Gray, 
B  Miss.  882. 

l^ere  Is  some  oonfasion  in  tbe  auUiorltles 
<m  this  anbject  In  this  and  other  state*,  bat 
we  believe  that  tbe  rale  announced  above  is 
the  true  rule,  and  that  the  diancellor  was 
right  in  so  boldlnfr 

Affirmed. 
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RDRLBURT  T,  WESTBROOK.   (No.  18156.) 
(Supreme  Court  of  Misrisdppi,  IMriBion  B. 
May  20, 1016.) 

1.  VeNW  *=»46— Two  COUBT  DlSTBICT  COOH- 

TT — Statute. 

Acts  1802,  c.  03,  entitled  "Ad  act  to  di- 
Tids  Ooalmma  conntr  iDto  two  circuit  court  and 
cbancerr  court  distncts  and  for  other  pnrpoMs." 
to  a  certain  extent  made  the  county,  for  the  pur- 
poses of  the  venue  of  actions,  practically  two 
separate  and  distinct  counties,  and  it  a  defoud- 
ant  is  sued  in  the  wrong  district  he  has  the 
right  to  a  change  of  venue  to  the  proper  district, 
as  if  be  were  a  resident  of  another  county  and 
de«red  chance  of  venue  to  the  county  of  his 
residence^ 

{Ed.  Note. — For  other  cases,  sea  Venue,  Gent 
Dig.  I  88;  Doc.  Dig.  ^»46.] 

2.  Vbnuk  4»4G— Two  Coom  Diffruor  Ooun- 
TT— Replevin  Suit— Statute. 

Under  Acts  18i>2r  c.  03,  dividing  Coahoma 
county  into  two  court  dintricts,  sectitm  13.  pro- 
Tiding  that  no  suit  shall  be  dismissed  because 
defendant  may  be  sued  in  the  wrong  district, 
but  the  cause  shall  be  transferred  on  motion  to 
the  proper  district,  defendant,  a  resident  free- 
holder of  the  second  district  of  the  county, 
sued  in  replevin  in  the  first  district,  the  sheriff 
executing  the  writ  by  tsking  the  property,  locat- 
ed in  the  second  district,  was  not  entitled  to  dis- 
missal for  lack  of  Jurisdiction,  having  tiie  op- 
tion to  have  the  cause  transferred  to  ^e  second 
district,  a  citizen  of  the  county  being  entitled 
to  have  a  case  tried  in  the  district  of  his  resi- 
dence, uoless  he  or  the  pn^rty  be  found  in 
the  other  district,  a  construction  of  the  statute 
harmonizing  with  the  Code  chapter  on  replev- 
in, fixing  the  venue  of  such  actions  in  the  coun- 
ty wherein  the  property  sought  to  be  replevied, 
or  the  defendant,  may  De  found. 
_rEd.  Note.— For  other  cases,  see  Venue,  Cent. 
Dig.  i  68;  Dea  Dig.  ^=s>4&,i 

Appeal  from  Olrcoit  Court,  Coaboma  Coun- 
ty; W.  A.  Alcorn,  Jr.,  Judge. 

Replevin  bj  I*  G.  Hurlburt  against  John 
Westtwook.  There  was  Judgmrat  tm  defend- 
ant, and  plaintiir  tqtpeals.  Reversed  and 
remanded. 

R.  H.  Kirby,  of  Friars  Point,  for  appel- 
lant Maynard  &  FiUOerald,  of  Glarksdale, 
for  appellee. 

COOK,  P.  J.  This  90lt  originated  in  the 
circuit  court  of  Coahoma  county,  and  is  an 
action  of  replevin  for  the  recovery  of  cer- 
tain logs.  Coahoma  county  is  a  two  court 
district  county,  made  bo  by  an  act  of  the 
L^slature,,  entitled  "An  act  to  divide  Coa- 
homa county  into  two  circuit  court  and  chan- 
cery court  districts,  and  for  other  purposes," 
approved  February  10,  1802,  p.  362  et  seq. 

The  appellant  here  was  the  plaintiff  below. 
He  filed  his  declaration  and  affidavit  for  the 
writ  of  replevin  with  the  clerk  of  the  circuit 
court  at  his  office  in  the  courthouse  of  the 
first  circuit  court  district  of  the  county,  and 
the  H'rit  was  delivered  to  the  sheriff,  who 
executed  same  by  taking  into  his  possession 
the  logs  which  were  located  in  and  found  in 
the  second  circuit  court  district  of  the  coun- 
ty. Appellee,  defendant  below.  Joined  Issue 
on  the  declaration  in  common  form.  Appel- 


lee also  filed  a  motion  to  dismiss  the  suit 
for  want  of  Jurisdiction,  and  to  Impanel  a 
Jnry  of  Inquiry  to  assess  his  damages,  be- 
cause: (a)  The  logs  were  not  found  in  the 
first  district  of  the  county ;  and  (b)  defend- 
nnt  was  a  resident  freeholder  of  the  second 
district  of  the  county.  This  motion  was 
snstaiued  and  a  jury  impaneled,  who  return- 
ed a  verdict  tor  defendant  and  assessed  his 
damages  at  1421.  From  this  Judgment  plain- 
tiff proBecntea  tiiia  xpeeal. 

The  Code  diapter  on  R^levln  fixes  the 
venue  of  sudi  actions  In  the  county  wherein 
the  property  aouf^t  to  be  replevied  or  the 
defendant  may  be  ftrand.  In  this  Instance, 
the  property  and  tbe  defendant  were  tovai 
in  the  aecond  district  of  the  coanty,  whUe 
the  suit  was  filed  In  the  first  district  If 
we  lay  to  one  side  tbe  act  cf  tbe  Legfalature 
dividing  the  oouu^/into  two  court  districts, 
we  are  bonnd  to  say  that  the  Code  diaptM 
on  Replevin  was  strictly  followed  In  the  fil- 
ing of  the  suit  and  tbe  execatloD  of  the  writ 
Tbe  suit  was  begun  and  the  papers  filed  at 
Frlan  Point,  tbe  oonnty  site  ot  Coabimui 
county,  befbre  the  passage  of  tbe  law  dirid- 
tng  tbe  county  Into  court  districts.  The  logs 
were  found  In  Coaboma  ooonty,  and  so  was 
tbe  defendant 

[1]  But  It  Is  Insisted  that  the  statute  di- 
viding tbe  counfy  Into  two  court  districts 
had  the  ^ect  of  making  tbe  county,  for  the 
purposes  of  tbe  venue  of  acttms,  practically 
two  s^arate  and  distinct  counties:  This 
contention,  to  a  certain  extent;  is  sound.  If 
the  defendant  is  sued  In  tbe  wnmg  district 
he  has  tbe  rl^t  to  a  change  of  venue  to 
the  pr<^r  district  Just  as  if  be  was  a  resi- 
dent of  another  county  and  desired  a  diiange 
of  venue  to  the  county  ot  bis  residence,  but 
It  Is  nevertheless  true  that  be  Is  a  re£Jd«it 
of  Coahoma  county  and  of  no  other  county, 
and  his  rights  are  measured  by  the  statute 
dividing  the  county  into  two  court  districts. 

Taking  a  comprehensive  view  of  the  stat- 
ute dividing  Coahoma  county  Into  two  court 
districts  for  administrative  pniposes,  and  for 
the  convenience  of  the  Inhabitants  of  tbe 
county,  there  does  not  seem  to  be  any  serious 
difficulty  in  Interpreting  the  purpose  and  will 
of  the  legislative  department  of  the  state. 
The  statute  In  question  dlfl'ers  in  some  of  its 
details  from  similar  laws,  and  tbe  Infli^ 
matles  and  lack  of  preci8l<»i  of  similar  sUt- 
utes  were  helpful  to  tbe  draiq^tsman  of  tbe 
bill. 

Before  discussing  the  section  of  the  la^v 
specifically  referring  to  and  controlling  the 
question  presented  In  this  appeal,  we  wii: 
notice  briefly  some  of  the  other  provisions  of 
the  law. 

Section  3  provides: 

"The  sheriff  of  Coahoma  county  shall  be  the 
proper  officer  to  execute  all  process  required  b; 
law  to  be  executed  by  the  sherifiE,  and  tj  return 
the  same  to  such  diatrtot  of  uM  oouutg  a*  the 
toflie  may  belong." 
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May  we  not  say  bere,  that  If  any  error  was 
made  In  this  case  the  same  was  made  by  the 
sheriff?  In  other  words,  was  it  not  made  the 
duty  of  the  sheriff  to  return  this  process  to 
the  drcnlt  clerk  at  his  office  In  the  second 
district,  when  he  found  the  prc^rty  and  the 
defendant  In  that  district?  This  view  of 
the  law  is  accentuated  by  section  8  of  the 
act. 

This  statute'  also  requires  the  board  of  su- 
pervisors to  meet  alternately  in  each  dis- 
trict of  the  county,  and  section  11  of  the 
act  (somewhat  different  from  similar  laws) 
gives  to  the  board  sitting  in  either  district 
full  JnrisdicticHi  to  do  anything  such  boards 
are  empowered  to  do  just  as  if  the  county 
had  not  been  cut  Into  separate  districts. 

[2]  Section  13,  the  controlling  section, 
reads  thus: 

"All  civil  Bcttons  shall  be  commenced  in  each 
of  said  districts  against  defendants  as  If  each 
district  was  a  county,  and  a  cbsnge  of  venue 
from  either  of  such  diatricta  to  the  other  and 
from  either  district  to  any  coun^  of  the  state, 
and  from  any  county  to  ^ther  of  said  districta 
shall  be  had  in  the  same  manner  and  in  the  same 
character  of  suits  as  shall  be  allowed  by  law 
from  one  county  to  another,  and  the  jurisdiction 
of  the  said  courts  of  said  districts  i^all  be  the 
same  as  if  each  district  was  a  separate  county: 
Provided,  however,  that  any  suit  or  action  which 
may  be  brought  in  either  of  said  districta  may 
be  commenced  by  filing  the  dedaration  com- 
plaint, or  other  pleading,with'the  clerk  of  either 
of  said  courts  at  either  Friara  Point  or  Clarks- 
dale;  and  the  said  clerk  shall  issue  process 
thereon,  returnable  to  the  court  of  the  proper 
diatrict,  and  shall  deposit  the  papers  is  the  case 
in  the  district  where  the  action  or  suit  thereon 
shall  be  brought ;  and,  provided  further,  that  no 
suit  or  action  shaU  be  dismissed  because  of  the 
fact  that  the  defendant  may  be  sued  in  the 
wrong  district,  but  said  case  or  cause  shall,  on 
motion,  be  transferred  for  dispo8iti<Hi  to  the 
proper  district,  and  all  motions  for  a  dbange 
of  venue  provided  for  by  this  section  in  suits 
hereafter  filed  shall  be  made  on  or  before  the 
third  day  of  the  term  of  the  court  to  which 
such  anit  is  returnable." 

Section  14  Is  here  set  out  to  complete  the 
legislative  scheme,  viz.: 

"AU  civil  suits,  proceedings  or  matters  now 
pending  in  the  circuit  and  chancery  courts  of 
said  county,  where  the  defendant,  if  such  suits 
or  proceedings  were  hereafter  brought  or  insti- 
tuted, would  be  entitled  to  be  sued  or  have  such 
procMdings  instituted  in  the  seccmd  district, 
sball,  on  motion  of  the  defendant,  be  transfer- 
red forthwith  to  the  said  second  district  of  said 
county:  Provided,  a  motion  to  that  effect  be 
made  on  or  before  the  third  day  of  the  next 
succeeding  term  of  the  court  in  which  the  suit, 
proceeding  or  niatter,  shall  be  pending,  holden 
after  the  passage  of  this  act,  and  no  orders, 
motions  or  proceedings  shall  be  had  in  any  of 
said  suits  until  after  the  expiration  of  the  time 
hereby  fixed  and  allowed  for  the  making  of  said 
moticm.  In  matters  or  proceedings  ex  parte,  or 
otherwise,  where  there  shall  be  no  defendant,  the 
same  may,  at  any  time,  be  transferred  to  the 
second  district,  on  the  motion  of  the  party  in- 
terested in  person,  or  by  his  attorney  of  rec- 
ord." 

The  second  proviso  of  section  13,  snpra, 
seems  to  relieve  the  question  presented  of 
any  difficulty.  Appellee  invokes  a  strict  con- 
strnctlOTi  of  the  language  of  this  proviso,  up- 
on the  fallacious  assumption  that  it  is  In  con- 


flict with  the  goieral  law  on  the  subject. 
There  is  no  conflict,  in  our  opinion,  for  the 
visible  reason  that  the  statute  here  involved 
is  designed  to  meet  a  situation  la  Coahoma 
county,  while  the  general  law  refers  to  coun- 
ties generally — counties  wherein  there  are  no 
separation  of  parts.  The  dtizen  is  entitled 
in  both  cases  to  be  sued  In  the  county  of  his 
residence,  or  in  the  county  where  the  proiv 
erty  Is  found.  For  a  further  convenience  of 
the  people  of  Coahoma  county,  a  citizen  is 
entitled  to  have  his  case  tried  in  the  court 
district  of  his  '  residence,  unless  he  or  the 
property  be  found  in  the  other  district. 

This,  we  thluk,  is  the  law  of  the  case,  and 
this,  we  believe,  harmonized  the  general  stat- 
ute and  the  special  law.  From  our  stand- 
point there  Is  no  Inharmony.  If  the  general 
law  is  in  force,  in  this  case,  the  case  was 
certainly  triable  at  Friars  Point,  and  the  de* 
fendant  was  not  entitled  to  a  change  of 
venue.  Bat,  we  think,  the  statute  enlarges 
the  rights  ot  the  defendant  by  giving  him  a 
right  to  change  the  venue  to  the  district  of 
his  residence  in  any  event  Stated  different- 
ly and  conversely,  the  statute  referilng  to 
venue  of  actions  very  wisely  Ignores  the 
place  In  the  county  where  actions  are  filed, 
and  recognizing  that  mistakes  would  be  made 
In  the  venue,  and  to  relieve  the  courts  of  the 
necessity'  of  threshing  out  questions  of  venue, 
and  to  convenience  litigants,  defendants  may 
have  the  case  sent  to  the  district  of  his  resi- 
dence, but  he  cannot  in  such  cases  have  the 
suit  dismissed.  To  repeat,  we  believe  the 
defendant  was  not  entitled  to  have  the  cause 
dismissed.  He  bad  the  option  to  have  the 
cause  transferred  to  the  second  district,  and 
that  was  the  limit  of  bis  rights. 

Turner  v.  Lilly,  56  Miss.  S76,  and  Ellison 
V.  Lewis,  57  Miss.  688,  ate  cited  by  appellee 
to  support  the  action  of  the  trial  court. 
These  cases  were  brought  in  the  courts  of  a 
Justice  of  the  peace,  and  the  court  said  In  one 
of  the  cases  that  a  replevin  salt  was,  under 
our  statutes,  an  action  In  rem  and  was  tri- 
able wherever  the  property  was  found;  the 
other  case  characterizes  the  action  as  sul  Ju- 
ris, meaning  thereby,  no  doubt,  that  the  ven- 
ue of  such  actions  was  in  any  Justice  district 
where  the  property  or  the  defendant  could 
be  found  because  of  the  statute  fixing  the 
venue  of  actions  In  replevin.  These  deci- 
sions, we  believe,  are  not  decisive  or  helpful 
In  the  present  case.  If  the  rule  there  an- 
nounced was  controlling  here,  appellee  would 
be  lost,  because  he  was  sued  In  the  county 
where  both  he  and  the  property  were  found. 
The  statutes  dividing  the  county,  however, 
gives  the  right  to  change  of  venue,  unless  the 
property  or  the  defendant  be  found  In  the 
district  wherein  the  action  was  begun.  By 
the  plain  language  of  the  statute,  in  case  the 
action  of  replevin  Is  flled  in  the  wrong  dis- 
trict, this  will  not  woi^  as  abatement  of  the 
suit,  but  will  give  the  defendant  the  privi- 
lege of  applying  for  a  change  of  venue  to  the 
district  of  his  residence.   The  language  of 
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the  statute  Is  broad,  and  when  we  consideT 
tbe  situation,  tbe  legislative  intent  Is  not 
dODbtfnL 
Reversed  and  remanded. 


POSTAL  TELEGEAPH-CABI.B  00.  et  aL  T. 
BOSS.    (No.  18304.) 
(Supreme  Court  of  Mississippi,  Divlaicm  A. 
June  6,  191S.) 

1.  Tblegrafhs  and  Telkphokes  ^=>78<1)— 
Failubk  to  Dkuveb  Message— Penalty. 

It  1b  error  to  inetruct  peremptorily  for 
plaintiff  in  her  suit  for  the  atatutory  penalty  of 
$25,  provided  by  Laws  1908,  ^«  76,  for  failure  to 
deliver  a  message,  tbe  statute  expressly  apply- 
ing only  to  delay  in  delivery  or  incorrect  trans- 
mission. 

[Ed.  Note.— For  other  caae^  see  Telegraphs 
and  Telephones,  Gent  Dig.  f  79;  Dee.  Dig. 
^»78(1).] 

2.  TELEGBAPaS  ANO  TkexphonbS  4=978QS>— 
Faildhb  to  Deutbr  MBSSAaS— Questiokb 

rOB  JUBT, 

Where  a  telegraph  company  failed  to  deliver 
■a  message  witbin  proper  limits,  and  due  to  neg- 
lect of  its  servants  to  transmit  and  without  oth- 
er excuse,  and  the  addressee  sued  for  punitive 
damages,  it  was  error  to  refuse  to  submit  that 
issue  to  the  jury. 

[Ed.  Note. — For  otiber  cases,  see  Telegraphs 
and  T^Iei^ones,  Gent.  Dig.  S  76;  Dec.  I^.  «s» 

Appeal  trom  CSrcoit  Court,  Sunflower 
County ;  F.  E.  Everett,  Judge. 

Action  by  Oladrs  Ross,  by  next  friend, 
against  the  Postal  Telegraph-Gable  Company 
and  tbe  Western  Union  Tel^raph  Company. 
From  judgmrat  on  peremptory  Instruction 
for  plaintiff  for  the  statutory  penaltgr,  the 
Postal  Company  appeals,  and  from  the  re- 
mainder of  the  Judgment  adverse  to  her,  on 
peremptory  Instructions,  plaintiff  prosecutes 
a  cross-appeal.  Reversed  and  remanded  on 
both  appeals. 

'nils  suit  was  begun  by  Qiadys  Ross 
against  the  Postal  Telegraph-Cable  Company 
and  the  Western  Union  Telegraph  Company, 
for  damages  tor  tbe  failure  of  tbe  defendants 
to  deliver  a  telegram  sent  by  a  relative  from 
Utlca,  Miss.,  to  tbe  plaintiff  at  Inverness, 
Miss.,  apprising  tbe  plaintiff  of  tbe  death  of 
her  grandmother.  Plaintiff  sues  for  the 
statutory  penalty  of  $26  Imposed  by  chapter 
76  of  tbe  Laws  of  1908,  and  also  for  punitive 
damages  In  the  sum  of  $2,000.  The  facts  In 
evidence  show  that  the  teleffram  was  de- 
livered to  the  a«ent  of  tbe  Western  Union 
Telegraph  Company  at  Utlca,  Miss.,  about  7 
o^clock  p.  m.,  July  1, 1914,  and  that  the  West- 
•em  Union  Telegraph  Company  bad  no  line 
or  office  at  Inverness,  Mtss.,  and  that  tbe 
message  was  sent  to  the  relay  of  the  Western 
Union  TelegraiA  Company  at  Jat&son,  Miss., 


and  there  delivered  by  tbe  agent  of  the 
Western  Union  Telegraph  Company  to  the 
agent  of  tbe  Postal  Telegraph-Gable  Company 
about  10:25  p.  m.,  and  that  the  message  was 
then  relayed  through  the  office  of  the  Postal 
Tel^aph-Gable  Company  at  Memphis,  Tenn., 
being  received  at  Memphis  about  11  o'clocfe 
p.  m.  The  Memphis  operator  called  the  In- 
verness office,  but  could  not  get  a  response,  it 
being  shown  that  tbe  office  at  Inverness, 
Miss.,  closes  at  7  p.  m.,  and  does  not  reopen 
until  7  a.  m.  The  chief  operator  of  the  Postal 
Telegraph-Cable  Company  at  Memphis  tes- 
tldes  that  he  hung  the  message  wbicb  had 
been  relayed  though  his  office  on  the  book 
where  messages  going  In  tbe  direction  of 
Inverness  were  placed,  for  the  purpose  of 
having  It  transmitted  to  Inverness  tbe  follow- 
ing morning  after  7  o'clock,  when  tbe  Inver- 
ness office  would  be  open.  Tbe  message 
seems  not  to  have  been  sent  by  any  one  after- 
wards, and  was  never  transmitted  to  tbe 
plaintiff.  After  tbe  evidence  was  In  the  court 
gave  a  peremptory  Instruction  In  favor  of  tbe 
Western  Union  Telegraph  Company,  and  gave 
a  peremptory  Instruction  In  favor  of  the  Post- 
al Telegraph-Gable  Company  so  far  as  puni- 
tive damages  were  concerned,  and  a  per- 
emptory Instruction  In  favor  of  tbe  plaintiff 
for  the  statutory  penalty  of  $25  for  failure 
to  deliver  the  message.  The  Postal  Tele- 
graph-Cable Company  appeals,  and  the  plain- 
tiff prosecutes  a  cross-appeal. 

Campbell  &  Cashin,  of  Greenville,  for  ap- 
pellant Moody  &  Williams  and  S.  D.  Nelll, 
all  of  Indlanola,  and  J.  Bf.  Forman,  of  la- 
vernes^  tor  appellee; 

HOLDEN,  J.  [1 ,  2]  The  right  of  recovery 
of  the  statutory  penalty  of  $25  in  this  c-r.se  Is 
c<Hitrolled  by  the  rule  announced  in  Mar^baU 
V.  Telegraph  Co.,  79  Miss.  154,  27  South.  614, 
89  Am.  St.  Rep.  585,  and  Western  Union  Tele- 
graph Co.  V.  Hall,  79  Miss.  623,  81  South. 
202.  Therefore  the  lower  court  erred  in 
granting  tbe  peremptory  Instruction  In  favor 
of  the  appellee  for  tbe  statutory  penalty ; 
and  the  Judgment,  on  direct  appeal,  is  re* 
versed  and  tbe  cause  remanded.  On  the 
cross-appeal,  the  Judgment  of  tbe  lower  conrt, 
refusing  cross-appellant  an  Instruction  to  tbe 
Jury  on  punitive  damages,  under  the  facts  in 
the  case,  was  erroneous;  and  tbe  Judgment 
of  tbe  lower  court,  on  cross-appeal,  must  be 
reversed,  as  this  feature  of  the  case  Is  con- 
trolled by  the  law  announced  in  Stelnberger 
V.  Western  Union  Telegraph  Co.,  97  Miss.  260, 
B2  South.  691,  and  Postal  Telegraph  CO.  T. 
Christian,  lOB  Miss.  845,  59  South.  933. 

Reversed  and  remanded  on  direct  and 
cross  appeal. 
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rA2!00  &  M.  v.  B.  CO.  v.  ABMSTBONG  & 

CO.    (No.  18174.) 
Supreme  Court  of  Mississippi,  DlvlBion  A. 
June  S,  1916.) 

1.  Cabbiebs  «=»228(5)— Cabbxasx  or  Lite 
Stock — Delay— Injubibb. 

Where  deta;  in  a  shipment  of  cattle  caused 
ODusaal  shrinkage,  the  shipper  may  recover  up- 
on proof  of  the  weight  of  the  cattle  at  the  time 
of  the  shipment  and  at  the  time  they  were  re- 
ceived, together  with  proof  of  the  normal  shriok- 
•ge. 

[Ed.  Note.— For  other  caaeB,  see  Oarriers, 
Cent.  Dig.  S  900:  Dee.  Dig.  «ss»228(6).] 

2.  Cabbiebs  «ss»229(2)— Gubiaqe  ot  Lite 
Stock— DAitAQES. 

Where  a  shipment  of  cattle  was  neKligently 
delayed,  the  shipper  may  recover  the  difference 
between  the  price  the  cattle  would  have  brought 
had  they  reached  their  destination  within  a 
reasonable  time  and  the  price  they  actually 
brought. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  S  964 :  Dec  Dig.  •8»229(2).] 

Appeal  from  Circuit  Court,  Leflore  Coun- 
ty;  F.  E.  Everett,  Judge. 

Action  by  Armstrong  &  Co.  against  the  Ya- 
Eoo  ft  MlasisBlppl  Valley  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.  Reversed  and  remanded. 

Hayes,  Welle,  May  &  Sanders,  of  Jackson, 
for  appellant  S.  Xt.  Colemau,  of  Greenwood, 
for  appellee. 

SYKES,  J.  This  Is  an  appeal  from  a  judg- 
ment of  the  (dreult  court  of  Leflore  county  in 
favor  of  appellees  against  api>ellant  for  the 
amount  of  $308.  Suit  was  flled  on  a  claim 
for  damages  for  the  sum  of  $484  because  of 
losses  alleged  to  have  been  sustained  by  ap- 
pellees on  account  of  damages  to  a  shipment 
of  two  carloads  of  cattle  shipped  from  Inver- 
ness, M1B&,  to  St  Louis,  Ma,  consigned  to 
Glay-Roblnstm  &  Oo.  The  Items  of  damage 
were  as  follows: 

Bxtra  car  charges  %  37  00 

5,000  lbs.  extra  shrinkage  in  cattle  at  8^ 

per  lb.   150  00 

Loss  in  market  from  decline  in  price.  ■ .  147  00 
Five  lost  cattle  at  ¥30  per  hwa   150  00 

S484  00 

The  testimony  in  this  case  for  the 
appellees,  the  plaintiffs  In  the  court  below, 
was  very  vague  and  indefinite  upon  all  of  the 
Items  of  damages  sued  for.  The  testimony 
shows  that  the  cattle  were  loaded  Into  two 
cars  by  the  agent  of  the  shippers,  and  that 
when  they  reached  St  Louis  one  car  had 
been  unloaded  and  the  cattle  reloaded  Into 
two  cars,  and  It  seems  that  there  was  an 
extra  charge  of  $37  freight  for  this  third 
car.  While  the  testimony  to  estabUsh  this 
fact  is  rather  uncertain,  at  the  same  time 


we  believe  there  was  enough  testimony  to 
submit  the  question  to  the  jury.  Conse- 
quently, it  was  not  error  In  the  court  below 
to  refuse  the  peremptory  instruction  asked 
by  the  appellant.  The  next  Item  of  damages 
claimed  Is  5,000  pounds  of  shrinkage  In  cat- 
tle at  3  cents  a  pound,  $150,  caused  by  an 
unusual  delay  en  route.  This  Item  Is  not  sus- 
tained by  the  testimony.  The  testimony  mere- 
ly shows  that  one  carload  of  cattle  reached  St. 
Louis  two  days  before  the  other  two  cars, 
whereas  the  two  original  cars  were  shipped 
together  from  Inverness.  This  unexplained 
delay  on  the  part  of  the  appellant  would 
have  been  a  sufficient  justification  to  have 
found  It  guilty  of  negligence  in  delaying 
these  last  two  cars,  provided  the  testimony 
of  the  plaintiff  had  shown  what  this  extra 
shrinkage  or  loss  in  weight  caused  by  the 
two  days'  delay  was.  There  is  always  a  loss 
In  weight  on  every  shipment  of  cattle,  and 
It  was  incumbent  upon  the  plaintiffs  In  this 
case  to  show  the  jury  what  this  necessary 
shrinkage  was  and  the  amount  of  the  extra 
shrinkage  caused  by  the  delay  in  the  ship- 
ment This  the  testimony  wholly  failed  to 
do.  Plaintiff  was  entitled  to  recover  the  dif- 
ference in  the  prices  the  cattle  would  have 
brought  had  they  reached  their  point  of  des- 
tination within  a  reasonable  time  and  the 
price  they  actually  brought  upon  the  market 
There  is  an  item  of  damage  of  Ave  cattle 
lost  in  transit  In  these  cars.  Plaintiff  fells, 
however,  to  show  that  all  the  cattle  shipped 
did  not  reach  St.  Louis.  The  de[>osItlons  of 
all  the  parties  who  tmloaded  and  counted  all 
of  these  cattle  upon  their  arrival  at  St.  Louis- 
were  not  taken.  In  fact  it  seems  from  the- 
record  that  interrogatories  were  flled  to  some- 
witnesses  in  St  Louis  who  failed  to  resptnid 
to  same.  Th»  exact  weight  of  the  cattle  at 
the  time  they  left  Inverness  is  not  prt^erly 
shown  by  the  testimony.  It  seems  that  the 
cattle  were  weighed  by  two  different  parties, 
and  that  these  weights  were  taken  down,  but 
when  these  parties  testified,  neither  of  them; 
produced  his  original  weights,  and  they  only 
testified  approximately  as  to  the  weight  of 
the  cattle.  This  should  be  rectified  in  an- 
other trial.  The  exact  weight  of  the  cattle- 
when  they  reached  St.  Louis  Is  not  shown,, 
because  the  plaintiffs  failed  to  take  the  dep- 
ositions of  all  of  the  parties  who  weighed 
all  of  the  cattle  upon  their  arrival  In  St 
Louis.  There  are  certain  papers  flled  as  ex- 
hibits to  depositions  taken  in  St  Louis,  but  it 
is  not  shown  that  the  statements  contained  on 
these  exhibits  are  correct.  Upon  another 
trial  the  plaintiffs  may  be  able  to  supply  the- 
necessary  testimony  to  matce  out  the  case. 
Beversed  and  remanded. 
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DIAMOND  RUBBSIR  CO.  et  al.  t.  FOHBT 

et  al.    (No.  18018.) 
(Supreme  Court  of  Mississippi,  DiTision  A. 

Jane  5,  1916.) 
Pabtnkrship  «=>41  —  Liadiuty  of  Stocte- 

HOLDEBS— DeFECTTVB  ObOANIZATION. 

A  corporation  ia  not  so  defectivelr  organized 
as  to  render  ita  stockholders  liable  as  partners 
or  otherwise  for  its  debts,  though  its  charter 
Is  not  recorded  in  the  office  of  the  chancery 
clerk  of  the  county  where  it  does  buBiness,  and 
thoufcb  it  commenced  and  continued  to  do  bun- 
ness  with  a  capital  stock  subscribed  and  paid  In 
less  than  the  full  amount  authorized  by  its 
charter,  which  does  not  require  a  certain  amount 
of  capital  stock  to  be  paid  in  before  commencing 
business. 

[Eld.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  »  66.  58,  58,  74:  Dee.  Dig.  «=»41 ; 
Oorporations,  Gent  Dig.  }  74.] 

Appeal  from  Chancery  Court,  Forrest  Coun- 
ty; J.  M.  Stevens,  Chancellor. 

Suit  by  the  Diamond  Rubber  Company  and 
others  against  M .  F.  Fohey  and  others.  From 
a  Judgment  sustaining  demurrer  to  the  dec- 
laration, plaintiffs  appeal.  Affirmed. 

The  suit  is  against  stockholders  and  di- 
rectors of  the  Hattlesburg  Automobile  & 
Machine  Company,  a  corporation,  seeking  to 
bold  defendants  liable  for  the  debts  of  the 
corporation. 

T.  C.  Hannah  and  Currle  &  Smith,  all  of 
Hattlesburg,  for  appellants.  S.  E.  Travis,  of 
Hattlesburg,  for  appeUees. 

SMITH,  O.  J.  We  are  of  the  opinicm  that 
a  corporation  is  not  so  defectively  organized 
as  to  render  its  stockholders  liable  for  the 
debts  thereof  as  partners  or  otherwise,  al- 
though :  (1)  Its  charter  is  not  recorded  in 
the  office  of  the  diancery  clerk  of  the  coun- 
ty In  whldi  It  does  business ;  and  (2)  it  com- 
menced and  continued  to  do  business  with  a 
capital  stock,  subscribed  and  paid  in,  less 
than  the  full  amount  thereof  authorized  by 
its  diarter,  such  charter  not  requiring  a  cer- 
tain amount  of  capital  stock  to  be  paid  In 
before  It  ran  commence  bualneas. 

Affirmed. 


GULF  &  S.  I.  R.  00.  T.  DIXON.  (No.  17517.) 
(Supreme  Court  of  Mississippi,  Division  B. 
June  12,  1A16.) 

Cabbiebs  <^265— Cabbiaob  of  Passeitoess- 

Speciai.  Tbains. 
Where  it  was  the  annual  custom  of  a  rail- 
road company  to  run  an  excursion  train  which 
always  stopped  on  flag  at  a  certain  station  to 
take  on  passengers,  no  notice  being  given  to  the 
public  that  the  custom  would  be  changed,  by  the 
course  of  business  and  established  custoai  plain- 
ti£E  was  invited  and  bad  a  right  to  take  PBSUSe 
on  the  train  at  the  statiiHi,  and  when  this  right 
was  denied  had  a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Canien, 
Cent.  Dig.  Si  10«^-1048;  Dec  Dig.  «=>265.1 

Appeal  from  Circuit  Court,  Smith  Goun^; 

W.  H.  Hughes,  Judge. 

On  suggestion  of  error.  Suggestion  of  er- 
ror sustained.  Former  opinion  reversed,  and 
Judgment  below  for  plaintiff  affirmed. 

For  former  opinion,  see  70  South.  898. 

T.  J.  Wills,  of  Ratelgh.  for  appellant  No- 
bles St  Cantwell,  of  RaleliEb,  and  G.  G.  I^, 
of  Jackson,  for  appellee. 

COOK,  P.  J.  The  su^stion  of  error,  we 
think,  should  be  sustained.  The  evidence  that 
the  excuiulon  train  was  always  stopped  at 
the  station  in  question  since  the  excursion 
were  put  on  by  the  railroad  company  is  not 
disputed.  So,  it  appears,  that  it  was  the  an- 
nuel custom  of  the  company  to  run  an  ex- 
cursion train  to  Jackson,  and  this  train  al- 
ways stopped,  on  flag,  at  this  station,  to  take 
on  passengers.  This  was  the  custom  estab- 
lished by  the  course  of  business  adopted  by 
the  common  carrier.  There  was  no  notice 
given  to  the  public  that  the  custom  would 
be  changed.  By  the  course  of  business  and 
the  established  custom,  ai^llee  had  a  right 
to  take  passage  on  the  train,  and  when  he 
was  denied  this  right  he  had  a  cause  of  ac- 
tion against  the  company.  By  the  thereto- 
fore unvarying  custom  he  was  Invited  to  take 
passage  on  this  particular  train,  and  the  se- 
cret orders  to  the  conductor  was  not  notice  to 
him  that  a  change  of  the  custom  had  been 
made. 

Affirmed. 
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Fi;imUEB-LEWIB  00.  T.  FBANOHEU. 
(No.  17360.) 

(Supreme  Oourt  of  Miasisaiwi.    Dlvbioii  B. 
May  15,  1910.   SnggeaUon  of  Error 
OTttTuled  Jane  12, 

1.  GOBPOBATIONS  ^=3003(3)— VENUB—OHAHQE. 

The  right  to  a  change  of  venue  is  not  given 

to  a  corporation, 

tEd.  Note.— For  other  cams,  see  Corporations, 
Cent.  Dig.  H  1943,  1944;  Dec.  Dig.  «»503(3).1 

2.  COBPOUTIOHS  «3»509(1)— AOTION  AaAINST 
— VkNUE  —  StATUTB  —  FOTIITl>— "PMNCIPAL 

Place  of  Bdsiness.** 
Code  1906,  I  707,  fixes  the  venue  of  civil 
actions  in  the  count?  in  which  the  defendant 
may  be  fonnd,  exc^t  where  otherwise  provided. 
Sections  706-711  provide  for  the  venue  of  ac- 
tions against  railroads,  express  companies,  tele- 
phone companies,  etc.  Section  8927  prescribes 
the  form  oi  the  fdieriff's  return  of  personal  serv- 
ice and  where  service  is  had  on  some  other  per- 
son than  the  defendant,  and  section  3932  pro- 
vides that,  if  the  defendant  is  a  corporation,  per- 
sonal service  may  be  had  on  certain  named  offi- 
cers or  an  agent  or  a  director,  and  that,  if  no 
such  person  can  be  found  in  the  county,  it  shall 
be  sufficient  to  post  a  copy  of  the  process  on  the 
door  of  the  corporation's  office  or  principal 
place  of  business,  and  that  in  suits  against  rail- 
roads, sleeping  car,  telegraph,  Sprees,  and 
steamboat  companies  or  corporations  the  pro- 
cess may  be  served  on  any  agent  of  the  defend- 
ant, or  sent  to  any  county  in  which  the  cor- 
poration's office  or  principal  place  of  business 
may  be  located,  and  there  served  as  therein  au- 
thorized. IJeld  that,  in  the  absence  of  other 
statutory  provisions  fixing  the  venue  of  actions 
against  it,  a  suit  against  a  dcmestic  trading 
corporation  engaged  in  buying  and  selling  cot- 
ton and  domiciled  in  H.  county  must  be  begun  in 
the  county  of  its  domicile,  the  phrase  "princi^l 
place  of  business"  being  synonymous  with 
"domicile*';  10  that  process  u^n  its  agent 
domiciled  ui  A.  county  did  Dot  give  the  circuit 
court  of  that  county  jurisdiction. 

[Kd.  Note.— For  other  cases,  see  Ciorporatlons, 
Cent.  Dig.  II  1935,  1937-1^,  1942;  Dec.  Dig. 
€=>508(1). 

For  other  definitionB.  see  Words  and  Phrases. 
First  and  Second  Series,  Principal  Place  of 
Business.] 

Appeal  from  Clrcnlt  Court,  Attala  County ; 
jr.  A.  Teat,  Judge. 

Action  by  C.  0.  Francber  against  the 
Plnmmer-Lewis  Company.  Judgment  for 
plaintiff,  and  defendant  aiveals.  Reversed 
and  dismissed. 

Watklna  ft  Watklna,  at  Jadkson,  for  appel- 
lant Flowen,  Brown,  Chambers  ft  Cooper, 
of  Jackson,  for  appeltee. 

code:,  P.  J.  a  O.  Francber  ffled  bis  de(^ 
laraUon  In  tbe  drcalt  court  of  Attala  coun- 
ty declarbig  upon  an  alleged  breadi  of 
contract,  and  process  was  served  upon  an  al- 
leged agent  of  appellant,  a  domestic  corpora- 
tion organized  under  the  laws  of  this  state, 
which  agent  was  found  In  Attala  county. 

The  defendant  corporation  ai^eared  and 
filed  a  plea  challenging  the  Jurisdiction  of 
the  circuit,  court  of  Attala  county.  The 
plea  averred  that  the  defendant  was  a  do- 
mestic corporation,  and  that  It  was  domi- 
ciled at  Jackson,  Hinds  county,  and  also  that 


the  process  was  not  served  on  an  agent  of 
the  defendant  qualified  to  receive  process. 
Issue  was  Ji^ned  on  these  pleas,  and  the  Is- 
sue was  fought  out  on  the  facts.  Hie  un- 
contradicted facts  sustained  tbe  avermoit  ot 
the  pl^  that  defendant  was  a  domestic  cor- 
poration, and  that  Its  domicile  was  fixed  at 
Jackson,  Hinds  county,  by  Its  charter.  The 
trial  court  peremptorily  instructed  the  Jury 
to  find  for  the  plaintiff  on  this  Issue.  The 
verdict  of  the  Jury  was  rendered  accordingly. 

Several  questions  are  presented  by  the 
briefs  in  this  case,  but  we  have  elected  to 
confine  our  opinion  to  a  single -point  deter- 
minative of  this  case.  The  question  is:  Did 
the  circuit  court  of  Attala  county  have  Jo- 
risdlction  to  try  a  case  instituted  in  that 
county  against  a  domestic  corporation  domi- 
ciled at  Jackson,  Hinds  county,  the  corpora- 
tion defendant  being  a  trading  corporation 
engaged  in  the  buying  and  selling  of  cotton, 
and  exercising  its  franchise  through  an 
agent  located  In  the  county  of  the  venue  of 
tbe  actdon? 

[1 , 2]  The  venue  of  civil  actions  generally 
Is  fixed  by  section  707,  Code  1908,  "in  the 
county  In  which  the  defendant  or  any  of 
them  may  be  found,  except  where  otherwise 
provided,  and  except  actions  of  ejectment 
and  actions  of  trespass  on  land."  Sections 
708,  700,  710,  and  711  provide  for  the  venue 
of  actions  In  cases  that  are  descrlljed  In  sec- 
tion 707  by  the  phrase  "except  where  other- 
wise provided."  The  defendant  In  this  case 
does  not  come  within  the  excepted  class  of 
defendants  mentioned  in  sections  70S,  709^ 
710,  and  711,  nor  Is  this,  an  ejectment  snlt, 
or  action  of  trespass  on  land. 

The  Question  is,  then:  Was  the  defendant 
found,  or  could  the  defendant  be  found  In  At- 
tala county,  when  its  domicile  was  fixed  by 
law  In  Hinds  county?  If  it  can  be  said  that 
the  corporation  is  "a  citizen  resident  in  this 
state,"  and  that  it  has  a  "household  and  resi- 
dence," there  would  be  but  little  dlffiiculty  Id 
arriving  at  a  satisfactory  solution  of  the  prob- 
lem presented  by  this  api>eal  by  sustaining  a 
motion  for  a  change  of  venue,  but  we  believe 
the  right  of  change  of  venue  is  not  given 
corporations. 

We  will  go  a  st^  farther  to  see  tf  the 
cbapter  on  "Process"  throws  aijy  light  on 
this  problem.  Section  3027  prescribes  the 
fimns  for  the  returns  which  the  sfaei4ff  most 
moke  on  jwocess  directed  to  him,  and  tUs 
section  prescribes:  0-)  Form  tor  personal 
service;  ^)  form  where  service  .Is  had  on 
some  other  person  than  the  defendant,  and 
manifestly  this  torm  Is  for  natural  persons, 
if  it  be  taken  literally,  and  the  same  Is  true 
If  we  read  literally  from  3.  So  for,  our 
statutes  do  not  In  terms  pnMde  for  tbe  ven- 
ue of  actions  against  corporations  of  the 
class  to  which  the  defendant  In  this  case  be- 
longs, nor  a  form  of  service  In  cases  like  the 
present  one. 
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Section  8832  Is  the  statute  that  points  the 
way  tor  serving  process  on  all  domestic  cor- 
porations. The  first  clause  Is  the  general 
clause,  and  provides  for  personal  service  on 
the  officers  named  "or  agent  or  upon  any  one 
of  the  directors  of  sn(!h  corporation.'*  This 
danse  refors  to  all  corporations  of  whatever 
kind  or  description.  The  second  clause  re- 
fers to  sleeping  car  companies  alone,  and  the 
third  clause  la  confined  to  steamboat  com- 
panies. Then  follows  a  sentence  which  re- 
fers to  cases  where  none  of  the  officers  and 
agents  mentioned  tn  the  preceding  part  of  the 
section  can  be  found,  and  provides  that  In 
this  event  "then  It  shall  be  sufficient  to  post 
a  true  copy  of  the  process  on  the  door  of  the 
-office  or  principal  place  of  baalness  of  the 
corporation." 

May  we  not  say  Just  here  that  thus  far 
section  S932  refers  to  and  contemplates  that 
the  action,  in  the  first  Instance,  was  begun 
in  the  county  wherein  was  located  "the  of- 
'flce  or  principal  place  of  business  of  the 
•corporation"  made  defendant?  We  think  so. 
It  Is  clear  that  the  directions  of  the  statute 
are  intended  for  the  gnldance  of  the  officer  to 
whom  the  process  is  directed,  and  ordinarily, 
of  course,  the  process  from  the  circuit  court 
Is  directed  to  the  sheriff  of  the  county  tn 
which  the  suit  has  been  died.  The  succeed- 
ing part  of  this  section  of  the  Ck*de,  we  be- 
lieve, makes  it  clear  that  the  first  part  of  the 
section  refers  to  actions  begun  in  the  county 
where  the  office  or  principal  place  of  busi- 
ness of  the  corporation  sued  Is  located.  We 
quote  that  part  of  section  8932  just  referred 
to,  the  same  being  the  two  concluding  sen- 
tences of  the  section,  viz.: 

"In  suits  against  railroads,  sleeping  cnr,  tel- 
egraph, telephone,  express,  steamboat  and  io- 
surauce  companies  or  corporatioDs,  or  in  suits 
against  a  receiver  or  receivers  in  charge  of  the 
property  of  any  such  companies  or  corporations, 
the  process  may  be  served  on  any  agent  of  the 
defendant  or  sent  to  any  county  in  which  the 
office  or  principal  place  of  business  may  be  lo- 
cated, and  there  served  as  herein  directed  and 
authorized;  or  may  be  served  on  any  one  of 
the  foregoing  officers  of  such  corporation  or 
company,  and  upon  the  secretary,  cashier,  treas- 
urer, cterk,  depot  agent,  attorney  or  any  other 
officer  or  agent  of  such  receiver  or  receivers,  or 
upon  them  in  person.  When  any  writ  or  pro- 
cess against  such  corporation,  ccHUpany,  receiv- 
•er,  or  receivers  has  been  returned  executed,  the 
defendant  or  defendants  shall  be  considered  in 
court,  and  the  action  shall  proceed  as  actions 
against  natural  persona;  and  all  process  and  no- 
tices to  be  served  upon-  such  companies,  corpo- 
rations, or  receivers  may  be  served  as  herein : 
■directed." 

It  will  be  observed  that  this  part  of  sec- 
tion 3932  refers  to  the  class  of  corporations 
for  which  the  venue  of  actions  is  fixed  by 
-sections  706  and  709,  to  wit,  railroad,  ex- 
press, steamboat,  or  telegraph  corporations, 
to  which  are  added  by  this  section,  telephone 
And  sleeping  car  corporations.  In  other 
words,  sections  708  and  709  tlx  the  venue  of 
actions  against  railroad,  express,  steamboat, 
or  telegraph  corporations,  and  section  3932 
prorides  the  alternative  methods  for  serving 


process  on  all  of  the  corporatbms  mentioned 
In  sections  706  and  709,  and  adds  to  tba 
number  two  other  classes  of  corporations, 
viz.,  sleeping  car  and  telephone  corporations. 

By  the  quoted  sentences  of  section  3932,  In 
suits  against  railroads,  sleeping  car,  tele- 
graph, tel^hone,  express,  steamboat,  and  In- 
surance companies,  the  process  may  be  served 
on  the  officers,  agents,  employes  and  at- 
torneys of  the  corporations.  If  found  or  if  not 
found,  the  process  may  be  sent  to  any  coonty 
in  which  the  office  or  principal  place  of  busl* 
ness  Is  located  and  served  by  posting  a  copy 
on  the  door  of  the  office  or  principal  place  of 
business  of  the  corporation  defendant. 

As  above  stated,  the  first  part  of  section 
3932  evidently  refers  to  suits  brought  tn  the 
county  where  the  office  or  iwin(!tpal  place  of 
business  Is  located,  and  It  seems  equally  dear 
that  the  ctmcludlng  sentence  refers  to  suits 
begun  in  a  county  where  the  line,  route,  or 
way  of  the  corporation  may  be,  but  not  where 
the  office  or  prlndpal  place  of  business  is 
located.  Any  of  these  ooiporatiuis  may  be 
sued  "In  any  county  In  which  any-  part  of 
such  railroad,  express  route  or  line,  steam- 
boat way  or  telegraph  line  may  l>e,"  and  the 
process  may  be  sent  to  the  county  of  the  office 
or  principal  place  of  business,  In  case  no 
agent  can  be  found  in  the  county  of  the 
venue.  Why  sleeping  car  and  telephone  cor- 
porations are  not  mentlcmed  In  sections  708 
and  709  It  would  be  idle  to  conjecture. 

To  sum  up,  we  find  that  the  venue  of  ac- 
tions against  certain  named  corporations  is 
fixed  by  statute  in  any  county  where  they 
may  be  exercising  their  franchises,  and  that 
the  statute  does  not  place  the  corporation 
sued  hi  this  case  within  that  class.  We  find 
furthermore  that  the  section  of  the  Code 
prescribing  how  process  may  be  served  on 
corporations  like  the  one  in  the  Instant  case 
Inferentlally  and  by  exclusion  fixes  the  venue 
of  actions  like  this  against  corporations  of 
this  kind  In  the  county  wherein  the  office  or 
principal  place  of  bnslness  Is  located. 

The  statute  (section  920)  leaves  no  donbt 
about  the  venue  of  actions  against  foreisn 
corporations ;  they  may  be  sued  in  any  coun- 
ty where  an  agent  may  be  found;  whereas 
section  707  fixes  the  venue  of  actions  where 
the  defendant  may  be  found.  In  this  case 
the  defendant  Is  a  corporation,  and  was  not 
found  in  the  county  where  the  suit  was  be- 
gun. We  think,  in  the  absence  of  a  statute 
fixing  the  venue  of  actions  against  domestic 
corporations  of  the  class  sued  in  this  case, 
the  suit  must  be  began  at  the  domicile  of 
the  corporation,  and  that  the  phrase  "princi- 
pal place  of  business"  used  in  the  statute  is 
synonymous  with  "domicile,"  If  we  should 
hold  that  domestic  corporations  like  the  de- 
fendant may  be  sued  In  any  county  where  an 
agent  might  be  found,  it  would  impose  upon 
such  defendant  a  burden  of  Inconveniences 
and  cqsts,  which  we  do  not  t>elieve  was  con- 
templated by  the  statutes  of  the  state,  es- 
pedally  when  it  Is  clear  tiiat  corporations 
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are  denied  the  right  to  hare  the  T«iue 
changed  to  Its  residence  or  domidle — a  ri^t 
accorded  to  natural  citizens. 

The  courts  of  other  states  do  not  help  ns 
in  the  solution  of  our  puzzle.  The  decisions, 
as  a  rale,  are  based  upon  statutes,  but  there 
are  some  decisions  which  seem  to  be  based 
on  the  assumed  common-law  rule,  and  they 
are  In  hopeless  conflict  One  group  fixed 
the  venue  of  actions  against  corporations  In 
the  county  of  the  domicile  or  principal  place 
of  busiuess,  while  another  group  in  any  coun- 
ty where  the  corporation  may  be  exercising 
the  powers  conferred  on  It  by  Its  charter. 

We  gather  from  our  statutes  that  the  Leg- 
islature selected  a  class  of  corporations — 
public  service  corporations — and  by  special 
enactment  provided  that  they  might  be  sued 
In  any  county  wherein  they  exercised  their 
franchises,  but  failed  to  fix  the  venue  of  ac- 
tions against  corporations  of  other  kinds. 
So  we  conclude  that  it  was  not  the  purpose 
of  the  Legislature  to  place  corporations  gen- 
erally In  the  special  class. 

We  Judge,  by  the  drift  of  the  evld«ice  in 
the  court  below,  that  the  case  went  off  there 
npon  the  question  of  the  guallScations  or 
competency  of  the  agent  served  to  receive 
process,  and  that  the  point  stressed  here  was 
not  stressed  in  the  trial  court.  However,  we 
think  the  real  point  lies  on  the  face  of  the 
record,  and  in  deciding  this  point  It  Is  un- 
necessary to  decide  the  minor  point,  which, 
no  doubt,  was  the  controlling  point  in  the 
trial  court. 

The  judgment  of  the  circuit  court  is  set 
aside,  and  Jadgment  here  dtamiaBlng  the  suit 

Reversed  and  dismissed. 


BAATON-PARKER  MFG.  CO.  v.  MOORE. 
(No.  18027.) 
(Supreme  Oonrt  of  MlBslBsippi,  Divlsloti  A. 
Jane  6.  1916.) 
Pbincipai.  and  Aobnt  «=>123<7)  —  Action 

AGAINST  PbIHCIPAL— AurnOBITT  OF  AOENT^ 

SuFficiENcr  OF  Evidence. 
Evidence  examined,  and  Held  sufficient  to 
show  authority  of  agent  to  bind  bis  principal  by 
purchase  of  goods. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent.  Cent.  Dig.  S  426;  Dec.  Dig.  «=3l23(7).] 


Appeal  from  Circuit  Court,  Forrest  Coun- 
ty; P.  B.  Johnson,  Judge. 

Action  by  the  Barton-Parker  Manufactur- 
ing Company  against  O.  S.  Moore.  Judgment 
for  defendant,  and  plaintiff  appeals.  Re- 
versed and  remanded. 

Appellant  Is  a  dealer  in  Jewelry  with  domi- 
cile at  Memphis,  Tenu.  One  of  appellant's 
salesman  sold  to  appellee  certain  merdian- 
dlse,  taking  In  payment  therefor  several 
notes.  Tlie  goods  were  delivered  In  accord- 
ance with  the  contract  and  part  of  them  sold 
by  the  appellee.  Appellee  paid  the  first  note, 
and  afterwards  declined  to  pay  the  balance 
as  they  matured,  contending  that  the  goods 
did  not  come  up  to  the  warranty,  and,  fur- 
ther, that  he  did  not  sign  the  notes,  but 
same  were  signed  by  bis  father,  who  clerks 
in  his  store,  and  who  was  without  authority 
to  sign  notes. 

It  Is  shown  by  the  record  that  appellee's 
father  frequently  pnrdiased  goods  from  trav- 
»llng  salesmen,  and  that  the  goods  here  pur- 
chased were  placed  in  the  store  with  appellee's 
knowledge,  and  that  he  sold  some  of  them, 
and  that  he  had  knowledge  of  the  execution 
of  the  contract  and  had  accepted  the  sfalit- 
ment  of  goods  and  placed  them  on  sale  in  hiss 
store. 

On  the  trial  In  the  circuit  court  the  appel- 
lee obtained  a  peremptory  instmctlon,  and 
from  Judgment  thereon  an>ellant  prosecutes 
this  appeal. 

Cnrrle  ft  Smith,  of  Hatttesbnrg,  for  ap- 
pellant Gnrrle  ft  Cnrrie,  of  BatUeabvig, 
for  appellee.  - 

SMITH,  a  J.  Conceding  that  appellee's 
fatber  was  wltturat  authority  to  execute  the 
promlB8<n-y  note  In  question,  the  evldmce 
abundantly  shows  that  he  did  have  authori- 
ty to  puKfhase  the  goods,  so  that  a  recovery 
therefor  may  be  had  npon  the  itemized  state- 
ment thereof  filed  with  the  note;  and  the 
peremptory  Instructlcoi  In  favor  of  appellee 
was  not  warranted  by  the  evidence,  either 
upon  the  ground  that  the  purchase  was  In- 
duced by  fraudulent  representations,  or  that 
the  ctmslderation  for  appellee's  promise  t» 
pay  had  wholly  failed. 

Reversed  and  remanded. 
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HILL  et  al.  t.  PETTY.    (No.  18183.) 
(Snpreme  Court  of  Mississippi,  Divisioii  A. 
June  5.  1916.) 

1.  Refletin  €=»135— Damages  fob  Deten- 
tiob— awaed. 

In  replevin  for  a  horse  and  a  cow  and  calf, 
where  the  officer  levied  only  on  the  horse,  and 
the  animal  was  released  on  defendants'  bond, 
judgment  on  the  bond  for  value  oC  the  horse 
and  cow,  tncludin;  an  award  for  detention,  can- 
not stand,  aa  the  cow  waa  not  levied  upon. 

[Ed.  Note.— For  other  caaea,  see  Replevin, 
Gent  Dir.  K  B32-640 ;  Dec.  Dig. 

2.  Chattel  MoBTaAOEs  «=»172(8,  9)— Replev- 
in—Insteuctions— Judgment— EJssentiails. 

Where  property  replevied  under  deed  of  trust 
given  to  secure  a  debt  was  of  a  value  greater 
than  the  amount  of  the  debt,  the  jury  should, 
under  Code  1906,  (  4233,  declaring  that,  if 
plaintiff  recover,  and  defendant  has  given  bond 
for  the  property,  judgxaent  shall  be  against  de- 
fendant ana  the  sureties  on  bis  bond  that  they 
restore  the  property  to  plaintiff  or  pay  him  the 
value  thereof  or  his  Interest,  if  a  limited  one,  as 
assessed  by  the  jury,  be  instructed  as  to  the  trus- 
tee's interest,  and  judgment  should  be  for  the 
restoration  of  the  property  to  the  trustee  or  pay- 
ment of  his  limited  Interest. 

[Ed,  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  li  908,  316;  Dec.  Dig.  ^ 
172(8,  »).] 

Appeal  from  Circuit  Ooart,  Carroll  Coun- 
ty; Allen  Thompson,  Special  Judge. 

Replevin  by  J.  O.  Petty,  tmstee,  against 
Cora  Hill  and  othera,  begun  In  Justice  court, 
and  appealed  to  drcuit  court.  From  a  judg- 
ment there  for  plaintiff,  defendants  appral. 
Reversed  and  remanded. 

Elmore  &  Ruff,  of  Lexington,  for  appel- 
lants.  J.  W.  Conger,  of  Valden,  for  appellee. 

SYKES,  J.  This  appeal  Is  from  a  judg- 
ment rendered  by  the  circuit  court  of  the  see- 
ond  district  of  Carroll  county  against  appel- 
lant and  the  sureties  on  a  replevin  bond. 
The  cause  was  originally  begun  by  an  affi- 
davit in  replevin  made  by  J.  G.  Petty,  trus- 
tee, before  a  Justice  of  the  peace.  Petty 
was  trustee  in  a  deed  of  trust  executed  by 
appellants  Cora  Hill  and  Floyd  Weeks  to 
W.  H.  Brewer  and  assigned  to  MacWall,  con- 
veying certain  personal  property  as  security 
for  the  debt  therein  mentioned.  The  horse 
mentioned  in  the  deed  of  trust  was  valued  in 
the  affidavit  at  $60,  and  the  cow  and  her 
calf  were  valued  at  (12.  The  affidavit  al- 
leged merely  a  wrongful  detention  of  the 
property.  The  return  of  the  officer  who  ex- 
ecuted the  writ  of  replevin  showed  that  he 
levied  OD  the  horse,  which  he  valued  at  fl20, 
and  for  whldi  he  accepted  bond.  The  return 
Is  silent  as  to  the  cow  and  calf.  Judgment 
was  rendered  in  the  justice  of  the  peace 
court  in  favor  of  the  defendants,  and  an  ap- 
peal was  duly  prosecute<l  by  plaintiff  to  the 
circuit  court  In  the  circuit  court  there  was 
filed  by  the  plaintiff  a  statement  of  an  ac- 
count due  by  the  defendants  to  the  benefi- 
ciary of  the  deed  of  trust.  The  balance  due 
claimed  In  this  account  Is  the  sum  of  $84.78. . 


The  plaintiff  also  filed  In  the  circuit  court  a 
written  demand  for  $25  as  damages  tor  the 
wrongful  detention  of  the  pr<^rty. 

[1]  On  the  same  day  that  this  claim  for 
damages  was  filed  the  plaintiff  obtained  Judg- 
ment by  default  against  the  defendants,  tint 
the  amount  of  the  debt  for  whidi  this  Judg- 
ment was  rendered  Is  not  shown.  A  Jury 
was  Impaneled  to  assess  the  value  of  the 
horse  and  cow,  and  the  Judgment  of  the  court 
was  that  the  def^dants  restore  this  prop- 
erty to  the  plaintiffs,  and  it  also  awarded 
the  sum  of  $25  damages  for  the  wrongful 
detention  of  the  property.  It  was  error  to 
find  for  plaintiff  for  this  sum  of  $25.  Since 
the  cow  was  not  levied  upon  by  the  sheriff, 
the  bond  did  not  Include  it,  and  the  sureties 
are  in  no  way  liable  for  its  value  or  return. 

[2]  The  record  shows  that  the  plaintiff  had 
only  a  limited  Interest  in  the  property  which 
was  tlie  amount  of  the  debt  due  under  the 
deed  of  trust,  and  that  the  property  replev- 
ied was  worth  more  t^n  the  amount  of  this 
debt;  consequently,  under  section  4233  of 
the  Code  of  1906,  the  jury  should  have  been 
instructed  by  the  court  as  to  the  amount  of 
Interest  of  the  plaintiff  in  this  prt^rty, 
since  it  was  a  limited  Interest,  and  the  value 
of  the  property  was  greater  than  this  Inter- 
est, and  the  Judgment  should  have  been  to 
restore  the  property  to  the  trustee  or  paj- 
him  the  value  of  this  limited  Interest  as  as- 
sessed by  the  verdict  of  the  Jury.  Bates  v. 
Snider,  69  Miss.  497;  Bond  v.  Griffin.  74 
Miss.  699,  22  South.  187.  The  appellee  should 
have  amended  his  affidavit  as  to  the  value 
of  the  property  In  the  court  below  to  an 
amount  at  least  as  much  as  the  indebtedness 
due  blm  on  the  account  sued  on.  Johnson  v. 
Tabor,  101  Miss.  78,  57  South.  365. 

Reversed  and  remanded. 


Bz  parte  TILLMAN.   (No.  18977.) 
(Supreme  Court  of  Missifsippl.  I>iviai<m  A. 
June  5,  1916.) 

Habeas  Cobpds  «=b4—Rebtbaint— Binding 
OvBB  TO  Await  Action  of  Grand  Jury. 

The  judgment  of  a  justice  of  the  peace,  on 
preliminary  trial  of  a  felony  charge,  binding  over 
defendant  under  bond  to  await  the  action  of  the 
grand  jury,  was  a  pretiminary  deeiaaon,  not 
appealable,  restraining  defendant  In  his  liberty, 
and  the  writ  of  habeas  corpus  will  lie  to  de- 
termine whether  such  restraint  Is  wrongful. 

[Rd.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  i  4 ;  Dec.  Dig.  ^»4.] 

Appeal  from  Circuit  Court,  Hinds  Connty ; 
W.  H.  Potter,  Judg& 

Hal>ea8  corpus  on  behalf  of  Ebb  Tillman. 
From  a  Judgment  dismissing  the  writ  peti- 
tioner appeals.   Reversed  and  remanded. 

M.  Mey  Williams,  of  Raymond,  for  relator. 

HOLDEN,  J.  The  appellant,  Ebb  Tillman, 
was  arrested  and  given  a  preliminary  trial 
before  a  Justice  of  the  peace  In  Hinds  conn- 
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tjr  on  a  felony  durge,  and  was  bound  over, 
under  a  bond  of  (1,000,  to  await  the  action 
of  tbe  grand  }nry.  Falling  to  make  said  bond, 
be  was  committed  to  jail.  Subsequently  the 
appellant  sued  out  a  writ  of  habeas  corpus, 
returnable  before  Judge  W.  H.  Potter,  a  cir- 
cuit Judge.  When  tbe  case  was  called  for 
hearing,  objection  was  made  by  the  state  to 
the  Introduction  of  any  evidence  on  the  part 
of  appellant,  whlcb  objection  was  sustained, 
and  the  circuit  Judge  refused  to  hear  the 
cause  upon  the  merits,  and  accordingly  dis- 
missed the  writ  of  habeas  corpus. 

It  seems  ftom  the  record  here  that  the  ac- 
tion of  the  circuit  judge  was  based  upon  the 
ground  that  the  judgment  of  the  justice  of  the 
peace,  binding  the  party  over  to  await  the 
action  of  the  grand  Jury,  was  coDclnsive,  and 
could  not  be  disturbed,  or  questioned  by  the 
writ  of  habeas  corpus.  The  conclusion  reach- 
ed by  the  learned  circuit  Judge  was  errone- 
ous; and  we  hold  that,  under  the  facts  dls< 
closed  by  this  record,  the  appellant  was  en- 
titled to  a  hearing  of  the  writ  on  the  merits, 
and  a  decision,  as  to  whether  or  not  he  was 
wrongfully  deprived  of  his  liberty.  The  jus- 
tice of  the  peace  had  no  tlnal  Jurisdiction  at 
the  committing  trial,  nor  was  lilu  Judgment 
a  final  Judgment  which  could  be  appealed 
from,  but  was  a  preliminary  decision,  re- 
straining the  appellant  In  his  Uberty ;  and  in 
such  a  case,'  the  writ  of  habeas  corpus  will 
lie  to  determine  whether  such  restraint  is 
wrongful. 

Bevnaed  and  remanded. 


DOLPH  V.  STATa   (No.  187C5.) 

(Snpiune  Court  of  Mississippi,  Diviiion  B. 
June  12.  1916.) 

1.  LAItDLOBO  ANO  TZNAilfr  «=9253(1H-Rb- 
uovAL  or  Pbopebtt— Cbiminal  Kesponsi- 
BiHTT— Intent. 

In  a  proaecution  for  removing  from  the 

£ remises  garden  produce  subject  to  a  landlord's 
en,  contrary  to  Code  1906,  8  1261,  intent  to 
defeat  or  impair  the  lien  is  the  gravamen  of  the 
charge. 

[Bd.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  H  1031,  1033;  Dec.  Dig. 
«=a2S3(l).] 

2.  T.Awnt.oBD  AND  Tenant  «=»2BS(1>— Bje- 
icovAL  01'  Fbofebtt— Cbihihal  Rkponbi- 

BILITT— INTEN'P— EiVIDENCE. 

In  a  prosecution  for  removing  from  the 
pxwniseB  garden  produce  subject  to  a  landlord's 


lien  contrary  to  Code  1906.  |  1261,  evidence  la 
admissible  to  prove  defendant's  understanding 
tbst  lien  applied  only  to  com  and  cotton,  not  to 
the  produce  removed. 

[Ed.  Note- — For  other  cases,  see  Landlord  and 
Tenant.  Cent.  Dig.  IS  1031.  1033;  Dee.  Dig. 

Appeal  from  Circuit  Court,  Warren  Coun- 
ty; S.  L.  Brlen,  Judge. 

Will  Dolph  was'  convicted  of  removing 
property  subject  to  a  lien  from  leased  prem- 
ises, and  he  appeals.  Beversed  and  remand- 
ed. 

A.  A.  Chaney,  of  Vicksburg,  tor  appel- 
lant lAmar  F.  Baaterling;  Asst.  Att^;.  Gen., 
for  the  State. 

COOK,  P.  J.  Appellant  was  indicted  and 
convicted,  under  section  1261,  Code  1906,  for 
removing  property  subject  to  lien  from  prem- 
ises. Appellant  was  a  share  cn^per,  and  one 
Mr.  Chllds  was  his  landlord.  The  contract 
was  verbal.  According  to  the  landlord's  ver- 
sioD,  appellant  was  to  deliver  to  him  one-half 
of  all  of  the  agricnltural  products  raised  by 
him.  According  to  appdlant's  understand- 
ing of  tibe  contract  he  was  to  deliver  to  bis 
landlord  one-half  of  the  cotton  and  corn 
grown  on  the  land.  Hie  trial  court  would 
n<^  permit  appellant  to  tell  the  Jury  what 
was  his  understanding  of  tbe  cwteact  It 
seems  that  appellant  also  planted  a  potato 
patch  and  sold  the  potatoes  produced  there- 
on, pod>»tlng  the  proceeds. 

[1, 2]  The  gravamen  of  the  charge  was  that 
appellant  removed  the  potatoes  ttom  Ona 
leased  premises  "with  Intent  to  defeat  or  im- 
pair the  lien.'*  If  appellant  heUeved  that  he 
a  right  to  sell  or  use  the  "garden  truck,"  it 
followed  that  be  did  not  remove  pm  poti^oes 
with  Intent  to  defeat  the  landlord's  lien. 
It  is  probably  not  too  much  to  say  that  ac- 
cording to  the  custom  in  this  state,  the  ten- 
ant on  a  cotton  and  corn  farm  is  usually  en- 
titled to  borticultural  products,  and  it  Is  npt 
unreasonable  to  assume  that  be  so  constroed 
his  contract  Be  did  not  bave  notice  of  the 
lien,  because  he  understood  that  his  contract 
excepted  the  potatoes.  This  evldenoe  should 
have  gone  to  the  jury.  The  Jury,  with  this 
evidence  before  tbem,  might  have  reasonably 
believed  that  there  was  no  Intent  to  defeat  or 
impair  the  landlord's  lien. 

Revised  and  remanded. 
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PABKEB  T.  SOUTHERN  BY.  CO.  IN  MIS- 
SISSIPPI.   (No.  18166.) 
(Snpreme  Court  of  Mississippi,  DiTisioB  B. 
JoDC  12.  1916.) 

1.  Bailboads  <®=>24C— Operation— Obbtrtjc- 

TION  OF  GrOSBINO. 

Where  the  evidence  sboved  that  defendant's 
railroad  train  blocked  the  streets  for  one-half 
hour  at  midnight,  preventing  plaintiEE  from 
reaching  her  home  from  the  depot  of  another 
railroad,  end  compelling  her  to  stand  out  in  the 
cold  rain,  causing  lilneaa,  and  raining  her  wear- 
ing apparel,  a  peremptory  butruction  for  de- 
fendant was  error. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {8  758-760;  Dec.  Dig.  «=»216.3 

2.  Evidence  <@=3344  —  Dooukkntabt  Evi- 
dence— Certified  Oopieb. 

In  an  action  for  injuries  from  exposure  re- 
sulting from  the  obstruction  of  street  crossings 
by  a  train,  the  exclusion  of  a  certified  cop;  of 
an  ordinance  prohibiting  railroad  trains  from 
standing  on  crossings  for  longer  than  five  min- 
utes was  error,  notwithstanding  evidence  that 
the  city  clerk,  when  he  signed  the  certificate, 
was  at  home  In  bed,  and  the  ordinance  was 
copied  from  the  minutes  of  the  board  of  alder- 
men, and  not  from  the  ordinance  book,  bnt  was, 
in  fact,  the  same  as  it  appeaMd  on  the  ordinance 
book. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  1293;  Dec.  Dig.  •&=9344.] 

Appeal  from  Circnlt  Court,  Leflore  County ; 
F.  B.  Everett,  Judge. 

Action  by  Mrs.  Cordelia  Parker  against 
the  Southern  Ballway  Company  In  Mississip- 
pi. From  a  judgment  for  de&ndant,  plain- 
tiff appeals.  Beversed  and  remanded. 

H.  B.  Grace,  of  Birmingham,  Ala.,  for  ap- 
pelant OatdiingB  ft  Catchlngs,  <^  Vlcks- 
burg,  for  aK>^lee, 

POTTEB,  J.  This  Is  an  appeal  from  the 
circuit  court  ot  Leflore  county  by  Mrs.  Cor- 
delia Parker,  who  was  plaintiff  In  the  trial 
court,  and  the  Southern  Ballway  Company  in 
Mississippi  was  defendant  there  and  appellee 
here. 

•  Plaintiff  alleged  in  her  declaration  that 
was  a  resident  of  the  dty  of  Greenwood, 
and  was  residing  on  the  north  side  of  de- 
fendant's main  line,  and  that  on  tiie  24th  day 
of  December,  19X3,  plaintiff  left  the  depot 
of  the  Yasoo  &  Mississippi  Valley  Ballroad 
Company,  where  she  had  been  to  meet  her 
brother,  about  12  o'clock  at  night,  and  was 
endeavoring  to  reach  her  b<me,  and  to  do 
so  it  was  necessary  to  cross  defcindant's  rail- 
road, and  that  a  fright  train  of  defendant 
was  blocking  all  the  crossings  in  said  dty 
In  this  immediate  vldnity,  and  it  was  impos- 
sible for  her  to  cross  said  railroad  track  and 
reach  her  home.  She  charged  that  it  was  a 
very  cold,  disagreeable  night,  and  was  rain- 
ing very  hard.  In  trying  to  cross  at  the 
Main  street  crossing  she  found  It  blocked, 
and  appealed  to  a  brakeman  on  defendant's 
train  and  asked  him  to  have  the  crossing 
"cut"  80  that  she  could  cross  the  tradu  of 
defendant,  advising  him  that  she  was  get- 


ting very  wet  standing  In  the  rain,  and  that 
the  rain  was  cold,  and,  notwithstanding  her 
request,  the  defendant's  said  brakeman  will- 
fully and  negligently  failed,  n^lected,  and 
refused  to  "cut"  said  crossing,  notwithstand- 
ing there  was  a  locomotive  attached  to  said 
train,  and  that  the  crossing  could  have  been 
"cut"  with  but  UtOe  effort.  She  further 
charged  in  her  declaration  that  there  was  a 
city  ordinance  of  the  dty  -of  Greenwood  pro- 
hibiting the  defendant  railroad  company 
from  keeping  the  streets  In  said  dty  blocked 
by  cars  or  otherwise  for  a  longer  period  than 
Ave  mluutes ;  but,  notwithstanding  this,  she 
was  forced  and  compelled  by  a  willful  viola- 
tion of  said  ordinance  by  said  company  to 
stand  in  a  downpour  of  rain  for  half  an  hour 
until  she  bad  been  thoroughly  wet  and 
chilled.  She  charged  that  she  was  made  111 
and  suffered  much  pain  on  account  of  her  Ill- 
ness, and  in  addition  to  this  ttiat  her  wear- 
ing apparel  became  wet  and  was  mined  and 
was  rendered  utterly  unfit  for  further  use, 
and  she  brought  her  suit  for  $50  damages 
to  her  wearing  apparel,  $2,500  for  personal 
injuries,  and  $2,500  punitive  damages. 

Id  support  of  this  declaration  the  plain- 
tiff testified  that.  In  company  with  her  hus- 
band, on  the  24th  day  of  December,  1913,  she 
went  to  the  Yazoo  &  Mississippi  Valley  depot 
In  the  dty  of  Greenwood  for  the  purpose  of 
meeting  her  brother,  that  the  train  was  late, 
and  did  not  reach  there  until  about  12 
o'clock,  and  that  it  was  necessary  for  her  to 
cross  the  Southern  Ballroad  tracks  to  reach 
her  home.  Leaving  the  depot  that  night,  she 
tried  to  cross  at  three  different  crossings,  the 
Church  street  crossing,  the  Walthall  street 
crossing,  and  the  Main  street  crossing,  and 
that  all  these  crossings  were  blocked  by  the 
cars  of  the  appellee,  tbat  after  she  had  tried 
to  cross  at  both  the  Church  street  and  Walt- 
hall street  crossings  she  tried  at  the  Main 
street  crossing,  and,  finding  this  blocked,  she 
requested  a  brakeman  In  the  defendant's  em- 
ploy to  "cut"  the  crossing  and  let  her  by, 
but  that  the  brakeman  replied  that  he  could 
not  do  it  and  went  on.  She  further  testified 
that  it  was  a  very  cold  night  and  raining 
hard,  and  tliat  die  was  kept  standing  at  the 
Main  street  crossing  for  20  minutes  or  more, 
and  that  she  was  compelled  thereafter  to  go 
to  another  crossing,  called  the  Howard  street 
crossing,  and  stayed  there  about  five  minutes 
"before  they  cut  the  crossing  there."  The 
plaintiff  testified  that  she  was  given  a  severe 
cold  by  standing  in  the  rain  on  the  night  in 
question,  that  she  had  ncural^a  for  several 
days,  and  that  she  had  a  cold  from  the  ^ects 
of  the  drenching  she  had  received  for  two  or 
three  weeks.  Her  husband  and  brother  tea* 
tided  to  about  the  same  effect  The  plaintiff 
offered  in  evidence  a  certified  copy  of  an  or- 
dinance of  the  dty  of  Greenwood  prohlbithog 
railroad  trains  to  stand  on  crossings  for  a 
longer  period  of  time  than  five  minutes.  The 
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defendant  objected  to  the  Introduction  of  this 
ordinance,  and  put  Mr.  M.  B.  Grace,  counsel 
for  the  plaintiff,  on  the  stand,  and  proved  by 
him  that  he  prepared  the  certificate,  and  that 
Mr.  Hides,  the  city  derk,  alined  the  certifi- 
cate whui  he  was  at  home  In  bed,  and  that 
the  OTdlniince  was  copied  from  the  minutes  of 
the  board  of  aldermen,  and  not  from  the  or- 
dinance book.  Mr.  Grace  testified  that  the 
ordinance  in  question  was  copied  from  the 
minate  book,  bat  that  It  is  the  same  as  it  Is 
on  the  ordinance  book.  It  Is  further  proven 
that  at  the  time  the  ordinance  was  copied 
from  the  minute  book  that  the  ordinance 
book  hod  been  misplaced,  and  that  diligent 
effort  to  locate  it  had  been  made,  bat  to  no 
aralL  In  addition  to  offering  the  certified 
copy  of  the  ordinance  In  questtim,  the  mln- 
ates  of  the  board,  with  the  original  ordinance 
In  question,  were  Introdaced  in  tesUnumy. 
But  upon  objection  of  the  defendant  both 
the  certified  copy  of  the  ordinance  made  by 
the  derk  and  the  original  ordinance  ob 
shown  by  the  minutes  were  ezduded  as  tes- 
timony, and  tbe  defendant  company  upon  its 
motion  was  granted  a  peremptory  instruc- 
tion. 

[1]  Tbe  granting  of  the  peremptory  In- 
strnction  In  this  case  was  error.  Tbe  testi- 
mony for  the  plaintiff  in  this  case  showed  a 
most  wiUfiil  disregard  of  plaintiff's  rights, 
resnlting  in  omslderable  Injury  to  her. 
Southern  Railway  Co.  r.  Floyd,  9B  Miss.  S19, 
55  South.  287;  Illluols  Central  B.  R.  Go.  v. 
Engle,  102  Miss.  878,  60  South.  1;  Terry  v. 
New  Orleans  Great  Korthem  R.  R.  Co.,  103 
Miss,  ere,  60  South.  72»,  44  L.  R.  A.  (N.  S.) 
lOOO;  Anderson  Railroad  Co.,  81  Miss.  687, 
33  South.  840;  Railroad  Ca  v.  Alexander, 
62  Miss.  496:  Ballroad  Co.  v.  Durfree,  60 
Miss.  430,  IS  Sonth.  60T. 

[2]  It  was  error  also  to  exclude  the  minute 
book  showing  the  ordinance  of  the  dty  of 
Greenwood  prohibiting  a  railroad  train  to 
blodc  a  public  crossing  for  a  longer  period 
of  time  than  five  minutes.  'She  minute  book 
was  the  original  of  the  (vdinanoe  in  question 
and  was  competent  testimony,  and  material 
to  plalntlfTs  case. 

Reversed  and  remanded. 


FUNCHESS  V.  WADE.    (No.  17784.) 
(Supreme  Court  of  Ulsaissippl.  June  12.  1916.) 

Appeal  from  Circuit  Court,  Copiah  County ; 
J.  B.  Holden,  Judge. 

Action  between  W.  F.  FuucheBB  and  Sallie 
Wade.  From  tbe  judgment,  FanchsM  appeals. 
Affirmed. 

G.  C.  Broome,  of  Hazlehurst.  for  appellant. 
Flowers,  Brown,  Chambers  &  Cooper,  <tf  Jack- 
son, for  appellee. 

FEB  CURIAM.  AfBrmed. 
71  SO.-58 


BVANS  T.  GIDWnS.   (No.  18812^ 
(Supreme  Court  of  Mississippi.  June  12,  1016.) 

Appeal  from  Circuit  Court,  Tallahatchie  Coun- 
ty ;  N.  A.  Taylor,  Judge. 

Action  between  J.  T.  Evans  and  A.  I.  Gid- 
witz.  From  the  judgment,  Evans  appeals.  Af- 
firmed. 

Boatner  &  Hearst,  of  Sumner,  for  appellant 
Bowe  Hays,  of  Sumner,  and  Mayes,  Wells,  May 
&  Sandera,  of  Jackatm,  for  appellee. 

FEB  CUBIAM.  Affirmed. 


NEW  ORLB>ANS  &  N.  B.  R.  CO.  v.  HARRIS. 
(No.  18049.) 

(Supreme  C^urt  of  Mississippi.   June  5,  1016. 
Suggestion  of  Error  Overruled 
June  19.  1916.) 

Appeal  from  Circuit  Court,  Lauderdale  Coun- 
ty; J.  L.  Buckley,  Judge. 

Action  between  the  New  Orleans  &  North- 
eastern Railroad  Company  and  Cheney  Harris, 
administrator.  From  the  judgment,  the  Bail- 
road  Company  appeals.  Affirmed. 

A.  S.  BozemaO]  of  Meridian,  and  B.  H.  ft  J. 
H.  Thompson,  of  Jackson,  for  appellant.  Fe- 
well  ft  Cameron,  of  Meridian,  for  appellee. 

BBB  OUBIAM.  Affirmed. 

CROSBY  V.  CROSBY.    (No.  18296.) 
(Supreme  Court  of  Mississippi.  June  12,  1916.) 

Appeal  from  Circuit  Court,  Warren  (bounty; 
E.  L.  Brien,  Judge. 

Action  between  E3ffie  Crosby  and  William 
Crosby.  From  the  judgment,  Effie  Crosby  ap- 
peals. Affirmed. 

Theo.  McKnight,  of  Vicksbnrg,  for  appellant. 
W.  E.  MoUiatm,  of  Vickaburg,  for  appellee. 

PER  CURIAM.  Affirmed. 


GUI^r  ft  S.  I.  R.  CO.  V.  LACK.  (No.  182U0 
(Supreme  Court  of  Missieaippi.  June  12, 1016.) 

Appeal  from  Circuit  Court,  Smith  County. 

Action  between  the  Gulf  &  Ship  Island  Hail- 
road  Company  and  A.  W.  Lack.  From  the  judg- 
ment, the  Railroad  Company  appeals.  Affirmed. 

T.  J.  WiUs,  o£  Raleigh,  for  appellant.  Uiltoo 
&  Hilton,  of  Mendenball,  and  Currie  ft  Currie. 
of  Hattiraburg,  for  app^ee. 

FEB  GUBIAM.  Affirmed. 


WARD  et  al.  v.  IBWIN  et  al.  (No.  17449.) 
(Supreme  Court  of  Mississippi.   June  12, 1916.) 

Appeal  from  Chancery  Court,  Quitman  Coun- 
ty ;  M.  E.  Denton,  Chancellor. 

Action  between  C.  W.  Ward  and  others  and 
Joseph  M.  Irwin  and  others.  From  the  judg- 
ment, the  parties  first  named  appeal.  Affirmed. 

P.  H.  Lowrey,  of  Marks,  tor  appellants.  B. 
L.  Ward,  of  Sumner,  for  appellees. 

PEIB  CUBIAM.  Affirmed. 
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RBIETBS  GROCERY  CO.  T.  THOMPSON. 

(No.  18179.) 

(Supreme  Court  of  MissisBippi.   Jane  12,  I&IQ.) 

Appeal  from  Circuit  Court,  Monroe  County ; 
Claade  Clayton,  Judge. 

Action  between  the  Reeves  Grocer?  Company 
and  A  J.  ThompstoL  From  the  judgment,  the 
Grocery  Company  appeals.  Affirmed. 

Wiley  H.  Cnifton,  of  Aberdeen,  for  appellant. 
Leftwieh  &  TnBb,  of  Aberdem,  nxr  appellee^ 

PER  CURIAM.  AiRrmed. 


CRANE  V.  MONTGOMERY.    (No.  18155.) 

(Supreme  Court  of  Missiseippi.   June  12,  1916.) 

Appeal  from  Chancery  Court,  Taxoo  County; 
O.  B.  Taylor,  (Aancellor. 
Acdon  between  Mary  P.  Crane  and  L.  G. 

Montgomery.  From  the  judgment,  Crane  ap- 
peals. Affirmed. 

H(^me8  ft  Holmes,  o<  Yazoo  City,  for  appd- 
lant  E.  L.  Brown,  of  Yazoo  City,  for  appeUee. 

PER  CURIAM.  Affirmed. 


HARBOUR  V.  LAUREL  OIL  &  FERTILIZ- 
ER CO.    (No.  19095.) 
(Supreme  Court  of  MisslBsippi.    June  5,  1916.) 

Appeal  from  Circuit  Court,  Neshoba  County. 

Action  between  C.  D.  Harbour  and  the  Laurel 
Oil  &  Fertilizer  Company.  From  the  judg- 
ment. Harbour  appeals.  On  motion  to  dismiss 
appeaL  Sustained. 

W.  J.  Pack,  of  Laurd,  for  Uie  moti<m. 
PER  CXTRIAH.  Motlcm  to  dismiss  aastalned. 


DONLEY  V.  SOUTHERN  RY.  GO.  IN  MISS- 
ISSIPPI.   (No.  17619.) 
(Supreme  Court  of  Mississippi.  June  12,  1916.) 

Appeal  from  Circuit  Court,  Carroll  County; 
J.  A.  Teat,  Judge. 

Action  between  S.  I.  Donl^  and  the  Southern 
Railway  Company  in  MIssfssippL  From  the 
judgment,  Donley  appeals.  Affirmed. 

M.  B.  Grace,  of  Birmingham,  Ala.,  and  L. 
Brame,  of  Jad^son,  for  appellant  Gardner, 
McBee  &  Gardner,  of  Greenwood,  for  appellee. 

PER  CURIAM.  Affirmed. 


YAZOO  ft  M.  v.  R.  CO.  t.  PICKENS  A 
FINCHER.   (No.  18292.) 
(Supreme  Conrt  of  MissiBBlppL  June  12, 1916:) 

Appeal  from  Circuit  Court,  Holmes  County ; 
F.  E.  Everett,  Judge. 

Action  between  the  Yazoo  &  MiasiSNppi  Val- 
ley Railroad  Company  and  Pickens  ft  Jincber. 
From  the  judgment,  uie  Rallnwd  OKnpany  ap- 
peals. Affirmed. 

Boothe  ft  Pepper,  of  Lexington,  for  appellant 
Elmore  ft  Ruff,  of  L^dngton,  for  appellee. 

PER  CURIAM.  Aifirmed. 

STUYVESANT  INS.  00.  T.  ANDREWS. 
(No.  1881&) 
(Supreme  Court  of  MississippL  June  12,  1916>.) 

Appeal  from  Circuit  Court,  Clay  County ;  T. 
0.  Kimbrough,  Judge. 

Action  between  the  Stuyresant  Insurance 
Company  and  W.  T.  Andrews.  From  tbe  judg- 
ment, the  Insurance  Company  appeals.  Ai- 
firmed. 

Critz  ft  Criu  and  J.  B.  Oaradin&  all  of  West 
Point,  for  appellant.    McLaurln  ft  Armistead, 

of  Vicksburg,  for  appellee. 

PER  CURIAM.  Affirmed. 


PATRICK  V.  HENSLEY  et  aL  (No.  18316.) 
(Supreme  Court  of  Mississippi.    June  5,  1916.) 

Appeal  from  Cbancery  Court,  Ben  too  Ooanty: 
J.  G.  McGowen,  CbancellcH-. 

Action  between  R.  O.  Patrick,  administra- 
tor, and  Joseph  Hensley  and  others.  From  the 
judgment,  the  administrator  apiteals.  On  mo- 
ti(Hi  to  dismiss  appeaL  Sustained. 

Thos.  Spight,  of  Ripley,  for  the  motion. 
PER  CURIAM.  Motion  to  dismiss  sustained. 


POLK  V.  DRENNAN.    (No.  19094.) 
(Supreme  Court  of  MississippL    June  6,  1916.) 

Appeal  from  CSiancen  Court.  Marim  County; 
D.  Si.  RuBsdl.  Chancellor. 

Action  between  E.  E.  Polk  and  J.  T.  Drennan. 
From  the  judgment.  Polk  appeals.  On  motion 
to  dismiss  appeoL  Sustained. 

Mclntoeh  Bros.,  of  Collins,  for  the  motion. 
PER  CURIAM,  Motfm  to  dismias  sustained. 
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SMITH  T.  8TATD, 
(Sapreme  Court  of  FloHda.   May  18.  1916.) 

(Svllabvii  Iv  Court.) 
L  Cbuinal  I^w  «=»3^(1)— Etidkncb— But 

AND  SeCONDAKT  EVIDENCE. 

While  BecoDdsry  evidence  should  not  be 
admitted  in  substitution  for  primary  evidence, 
yet  where  the  evidence  offered  is  primary  or  orig- 
inal in  ita  character,  It  should  not  be  excluded 
because  there  mii^t  have  been  introduced  oth- 
er primary  evidence  that  ia  corroborative  or 
stronger  and  more  conclnaive. 

[Ed.  Note.— For  other  eaaet,  see  Criminal 
Law,  Cent  Dig.  H  879-881;  Dec  Dig.  «=> 
398a).] 

2.  Cbuchtax.  Law  4=»308<&)  —  Bvidehoe  — 
Best  and  Secokdabt  Evidence. 

Secondary  evidence  of  the  contents  of  rec- 
ords may  be  given  when  such  recorda  are  de- 
stroyed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Tjiw,  Gent  Dig.  H  882-886;  Dec  Dig.  «=> 
398(2).] 

3.  CannNAL  Law  4=»21— Natube  or  Cbiub— 

IlilKRT— STATUTOBT  PbOVISIONS. 

While  all  common-law  crimes  consist  of  two 
elements,  the  criminal  act  or  omission,  and  the 
mental  element,  commonly  call^  criminal  Intent, 
it  Is  within  the  power  of  the  Legislature  to  dis- 
pense with  the  necessity  for  a  criminal  intent, 
and  to  punish  particular  acts  without  regard  to 
the  mental  attitude  of  the  doer. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  D^^.  f  22 ;  Dec.  Dig.  ^21,} 

4.  JusnCES  OT  THE  PEACB  <S=»30— CBIUINAL 
RE8P0N8IBILITT— "MaLPEACTICB  IN  OFFICE." 

A  failure  of  a  justice  of  the  peace  to  pay 
over  to  the  county  treasurer  within  ten  days 
after  the  receipt  thereof  all  fines  collected  by 
him  as  such  magistrate,  without  excuse  for  such 
failure  is  a  violation  of  section  4035.  Qen.  St 
1906,  and  snch  failure,  whether  the  result  of 
willfulness  or  negligence,  may  be  regarded  as 
"malpractice  in  of&ce"  within  the  meaning  of 
section  3481,  Oen.  St  1906. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  IMg.  H  66-70;  Dec.  Dig. 
«S930. 

For  other  definitions,  see  Words  and  Hirases, 
First  and  Second  Series,  Blalprectice.] 

5;.  OmcEBS  4=»121— Gbiuinai,  Respoksibizj- 

TT — MaLPEACTICE  IN  OFFICE. 

Tbe  word  ''willfully"  as  used  in  Gen.  St 
1906,  S  3481,  is  a  part  of  the  definition  of  the 
offense  of  extortion,  and  does  not  by  conetruc- 
tifm,  become  an  element  of  the  offense  of  "any 
malpractice  In  office  not  otherwise  especially 
provided  for,"  condemned  in  the  same  section. 

[Ed.  Note. — For  other  cases,  see  Officers.  Cent 
Dig.  fS  207,  208;  Dec.  Dig.  ^121.] 

6^  Cbihinal  Law  <®=3ll88— Appeal— Dispo- 
sition or  Cause— Revebsal. 

Where  a  sentence  pronounced  in  a  crimi- 
nal case  is  npt  in  substantial  compliance  with 
statutory  reqmrements,  the  judgment  will  be  re- 
versed and  the  cause  remanded  lor  a  proper  sen- 
tence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  3222-3224;  Dec.  Dig.  ^ 
1188.] 

l.'rror  to  Circuit  Court,  Jackson  County ; 
E.  C.  Love,  Judge. 

J.  A.  Smith  was  cwvicted  of  malpractice 
in  office,  and  brings  error.  Eeversed  and  re- 
manded. 


Smith  &  Davis  end  Will  H.  Price,  all  of 
Mariaona,  for  plaintiff  in  error.  T.  F.  West, 
Atty.  Gen.,  and  C.  O.  Andrewi^  Asst  Atty. 
Oen.,  for  tbe  State. 

PER.  CUBIAH.  Tbia  writ  ot  error  was 
taken  to  a  convicUon  ot  tbe  statutory  offense 
of  "malpractice  in  of&ce"  in  neglecting  to  pay 
over  to  the  county  treasurer,  within  ten 
days  after  the  receipt  of  same,  money  receiv- 
ed and  collected  by  the  accused  as  justice  of 
tbe  peace  In  payments  of  fines  imposed  upm 
conTlctlons  befwe  the  Jo^^ice  of  tbe  peace. 
Section  8481,  tien.  Stats,  of  1906;  section 
3481,  Compiled  laws  of  1914. 

A  witness  for  the  state  testified  that  tbe  ac- 
cused kept  a  docket  as  Justice  of  tbe  peace ; 
that  a  part  of  tbe  do(Aet  "was  torn  out— 
a  bondred  and  one  or  some  odd  pages,  I 
dont  rauember  exactly.  They  were  the 
pages  that  covwed  the  past  six  or  tilgbt 
months  in  court  I  dont  know  what  be- 
came of  them.  As  well  as  I  remember 
about  tlie  docket,  all  of  the  1914  docket  was 
destroyed  and  all  of  tbe  1915  ezc^  a  few 
pages,  as  well  as  I  remember."  The  court 
asked  tbe  state  attorney,  "Have  you  got  the 
docket?"  Answer,  **No,  sir;  have  never  been 
able  to  get  it" 

11]  Witnesses  for  the  state  were  asked 
questions  as  to  the  conviction  and  fines  o9 
tbe  named  persons  before  the  defendant  as 
Justice  of  the  peace.  These  questions  were 
objected  to  by  counsel  for  the  defendant  on 
the  ground  that  the  record  Is  the  best  evi- 
dence, and  there  is  no  proper  showing  that 
the  record  was  lost  or  destroyed.  The  ob- 
jections were  overruled  and  exceptions  taken. 

While  secondary  evidence  should  not  be 
admitted  in  substitution  for  primary  evi- 
dence, yet  where  the  evidence  offered  is 
primary  or  original  in  its  character,  it  should 
not  be  excluded  because  there  might  have 
been  introduced  other  primary  evidence  that 
Is  corroborative  or  stronger  and  more  con- 
clusive.   17  Cyc.  467;  10  R.  C.  L.  903. 

[2]  Secondary  evidence  of  the  contents  of 
records  may  be  given  when  such  records  are 
destroyed.  See  10  R.  C.  L.  915;  WilUams  v. 
Richardson,  66  Fla.  234,  63  South.  446;  17 
Cya  523. 

Under  tbe  circumstances  of  this  case  there 
was  no  Improper  substitution  of  secondary 
for  primary  evidence,  and  there  was  no  error 
In  admitting  original,  positive,  and  Independ- 
ent oral  testimony  as  to  the  convictions  and 
the  Imposition  and  collections  of  fines  by  the 
defendant  when  acting  as  a  Justice  of  the 
I>eace.  TTie  record  may  have  been  In  tbe 
custody  of  the  defendant  who  made  it 

The  statute  provides: 

"Any  officer  of  this  state  who  willfully  charg- 
es, receives  or  collects  any  greater  fees  than  he 
is  entitled  to  charge,  receive  or  collect  bj  law, 
or  who  is  guilty^  of  any  malpractice  in  office  not 
otherwise  especially  provided  for,  shall  be  pun- 
ished by  imprisonment  not  exceeding  one  year, 


^sFor  other  cases  see  same  topic  and  KBT-KDHBBB  in  all  Key-Nnmbwed  Digests  and  Indaxai 
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or  by  fine  not  exceeding  fire  hundred  dollars." 
Section  S4S1,  Oen.  Stats.  1900,  Oompiled  Laws 

. 

"All  fines  imposed  by  any  such  court,  if  paid 
before  tbe  a  censed  is  committed,  sball  be  reeeirea 
by  the  justice  of  the  peace  who  constituted  the 
court  before  which  the  accused  was  convicted, 
and  by  such  magistrate  paid  over  to  the  county 
treasurer  within  ten  days  after  the  receipt  there- 
of, to  be  disptsed  of  according  to  law. 

''If  the  accused  be  committed,  payment  of  any 
fine  imposed  upon  him  shall  be  made  to  tbe  sher- 
iff  of  the  county,  who  shall,  within  ten  dtiys 
after  the  receipt  thereof,  pay  over  the  same  to 
tbe  county  treasurer  for  the  purpose  aforesaid." 
Section  4035,  Gen.  Stats.  1906,  Compiled  Laws 
1914. 

It  appears  tliat  the  fine  was  collected  by 
the  defendant  as  Justice  of  the  peace  before 
the  convicted  person  was  committed.  If  the 
tines  were  in  fact  collected  by  the  defendant 
as  justl(!e  of  the  peace  and  not  paid  OTer, 
tbe  regtilarlty  of  the  ccdiectlons  la  not  ma- 
terial. 

[3]  While  all  common-law  crimes  consist 
of  two  elements — the  criminal  act  or  omis- 
sion, and  the  mental  element,  commonly  call- 
ed criminal  Intent,  It  la  within  the  power 
of  the  Legislature  to  dispense  with  the  ne- 
cessity lor  a  criminal  Intent,  and  to  punish 
particular  acts  without  regard  to  the  mental 
attitude  of  the  doer.  MlUs  t.  State,  58  Fla. 
74,  51  South.  278;  Commonwealth  v.  Mixer, 
2OT  Mass.  141,  »3  N.  B.  249,  31  L.  R.  A. 
(N.  S.)  467,  20  Ann.  Cas.  1152;  8  R.  O.  L.  62. 

[4,  i]  A  failure  of  a  Justice  of  the  peace  to 
pay  over  to  the  county  treasurer,  within  ten 
days  after  the  receipt  thereof,  all  dnes  col- 
lected by  him  as  such  magistrate,  without 
excuse  for  such  failure,  is  a  vlolaticai  of  sec- 
tloa  4035,  Oen.  Stats.  1906,  and  such  failure, 
whether  tbe  result  of  willfulness  or  negli- 
gence, may  be  regarded  as  "malpractice  In 
office"  within  the  meaning  section  3481, 
Gen.  Stats.  1906.  The  word  "wUlfully"  as 
used  In  section  S481  la  a  part  of  the  defini- 
tion of  tbe  offense  of  extortion,  and  does 
AOt,  by  construction,  become  an  element  of 
the  offense  of  "any  malpractice  la  office  not 
otherwise  especially  prorlded  for,"  con- 
demned in  the  Bame  section. 


In  glTins  and  lefuslugr  diarges  to  tb»  Jury 
these  rules  of  law  were  substantially  fMJow- 
ed.  If  technical  error  was  committed*  Qie 
facts  In  evidence  show  the  error,  If  any,  to 
be  harmless. 

There  Is  evidence  to  sustain  the  verdict 
If  mitigating  drcumstancea  exist,  they  can- 
not be  considered  on  this  writ  of  error. 

Ttie  sentCTce  Is  that  the  defendant  for  Us 
"said  offense  do  forfdt  and  pay  a  flne  of  9200 
and  *  *  *  be  confined  In  the  county  JaH 
at  hard  labor  for  a  period  of  ninety  (9(9 
days,  and  tbat  yon  pay  the  costs  of  tbe  pnee- 
cation." 

[I]  Section  3481,  General  Statutes,  under 
which  tbe  conviction  was  had,  provldw  tat 
punishment  "by  Imprisonment  not  exceeding 
one  year,  or  by  flne  not  exceeding  five  hun- 
dred dcdlars,"  but  section  8176^  General  Stat- 
utes, provides  that: 

"Whenever  the  punishment  is  prescribed  to  be 
fine  or  imprisonment  (whether  In  the  state  pris- 
on or  county  jail),  in  tti«  altematiTe.  tbe  court 
may,  in  its  discretion,  proceed  to  ptmish  by  both 
fine  and  such  ImpriBonment." 

However,  sectlw  4012»  General  Statutes, 
provides: 

"Whenever  the  sentence  shall  be  one  of  both 
fine  and  imprisonment,  it  shall  also  provide  for 
an  additional  period  of  imprisonment  In  tbe 
county  jail  or  is  the  state  prison,  according  as 
the  other  period  of  imprisonment  may  be  in  t 
county  Jail  or  the  state  prison,  for  which  such 
person  shall  be  held  in  default  of  payment  of 
fine  and  costs.  Such  additional  period  ahall 
commence  and  run  from  the  expiration  of  the 
otlier  period  of  imprisonment  fixed  by  the  sen- 
tence. 

This  latter  section  ot  the  statute  was  not 
compiled  with  in  rendering  the  sentence. 
The  Judgment  must  be  reversed,  and  the 
cause  remanded  for  a  proper  sentence.  See 
Thompson  v.  State,  62  Fla.  113,  41  South. 
899;  Taylor  t.  State,  67  Fla.  127,  64  South. 
454. 

It  Is  so  ordered.  • 

TAYLOR,  O.  J.,  and  SHACKLEPOBD, 
OOOERELI^  WHITFIELD,  and  SLUS,  JJ.. 
concur. 
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DOIBCB  r.  STATB. 
(Saprane  C!oart  of  Florida.    May  18  191A.) 

(SyllabuM  by  the  Court.) 

1.  HoMioim  ^c»li7— Jtotifioatiow  — Sklf- 
Defenbb. 

In  a  proaecution  for  murder  the  defense 
of  self-defense  ia  not  sustained  where  it  ap- 
pears that  the  defendant  killed  the  deceased 
before  using  all  reasonable  means  in  his  power 
and  consistent  with  his  own  safety  to  avoid  the 
danger  and  avert  the  ueceasity  of  taUng  the 
life  of  the  deceased. 

[Ed.  Note.— For  other  CflBes.  see  Homtdde, 
OentL  Dig.  11  IM^lffT;  Dec  Dig.  «s>117.1 

2.  HOMICIDI  ^SS>WO  —  BVIDENOK  —  SUFTI- 
OZEHOT. 

Kvidence  examined,  and  found  sufficient  to 
support  a  verdict  of  manslaughter. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  SS  515-617 ;  Dec  Dig.  «=>250.] 

Brror  to  Circuit  Court,  Alachua  County; 
J.  T.  Wills,  Judge. 

Gland  Doke  was  convicted  of  manslaugh- 
ter, and  brings  error.  Afflrnied. 

W.  8.  Broome  and  D.  M.  Bule,  both  of 
Galneavllle.  for  plaintlir  In  error.  T.  F. 
West,  Atty.  Geo.*  and  C.  O.  Andrews,  Aast 
Atty.  Oen.,  for  the  State. 

BLLIS,  J.  Claud  Doke  was  convicted  of 
manslaughter  in  the  circuit  court  for  Ala- 
chua county  upon  an  indictment  charging 
him  with  the  murder  of  W.  Lewis  Abbott, 
and  comes  here  upon  writ  of  error  complain- 
ing that  the  evidence  Is  not  sufficient  to  sup- 
port the  verdict 

Claud  Dolie  was  indebted  to  W.  Lewis  Ab- 
bott In  the  sum  of  $10  for  the  purchase  of  an 
old  buggy,  and  was  unable  to  pay.  Abt>ott 
was  persistent  In  his  efforts  to  collect  the 
debt  from  Doke,  uotwithstaudlng  the  letter's 
repeated  statements  to  Abbott  that  he  was 
unable  to  pay. 

About  S  or  10  months  before  Abbott  was 
killed  Doke  suffered  from  an  attack  of  ty- 
phoid fever,  which  confined  him  to  his  bed 
for  alwnt  2^  months,  which  left  him  in  a 
very  weak  physical  condition,  and  a  very 
greatly  swollen  1^,  which  made  it  necessary 
for  bim  to  use  crutches  for  a  long  while 
after  he  was  able  to  leave  bis  room. 

On  the  day  of  the  difficulty  in  which  Ab- 
bott was  killed  Doke  had  abandoned  his 
crutc^ies,  but  his  leg  was  still  swollen,  and  he 
was  not  in  a  normal  state  of  health  accord- 
ing to  the  physician  who  bad  attended  bim 
during  his  illnesa  According  to  the  testi- 
mony of  the  defendant  below  and  other  wit- 
nesses, the  attitude  of  Abbott  toward  Doke 
was  hostile,  overbearing,  ahd  insulting  to 
the  extent  perhaps  of  Intimidating  the  latter, 
who  on  more  than  one  occasion  avoided  him. 

Abbott  had  threatened  Doke  with  violence 
if  the  latter  failed  to  pay  the  debt  within  a 
x-ertaln  time,  and  on  the  morning  of  the  day 
In  which  the  former  was  killed  he  said  to 
O.  1>.  Moore,  a  deputy  sheriff,  that  he  was 


going  out  to  Doke's  place  and  If  Doke  did 
not  pay  the  debt,  Abbott  would  have  the 
$10  or  "that  much  hide,"  and  to  another 
witness,  Heury  Money,  a  barber,  he  said  that 
Doke  owed  him  $10  and,  "I  am  gidng  to  have 
It  or  kiU  him." 

Upon  the  day  of  the  fatal  encounter  be- 
tween these  two  men,  Abbott  and  Doke,  the 
latter  was  moving  his  family  and  household 
goods  from  the  place  where  he  had  been  liv- 
ing, to  Trenton.  Two  wagonloads  of  house- 
hold goods  had  been  taken  away,  and  Claud 
Doke  and  Gene  Doke,  a  cousin  of  the  defend- 
ant, the  only  person  it  seems  other  than  the 
two  participants  who  was  present  and  wit- 
nessed the  shooting,  had  returned  for  the 
third  load.  Claud  Doke  had  borrowed  a  shot- 
gun from  a  neighbor,  and  had  carried  It 
with  him  on  at  least  one  of  the  two  trips, 
and  had  returned  with  it  in  his  possesion 
when  he  and  bis  cousin  came  tor  the  third 
load.  It  seems  that  Claud  Doke  had  said  to 
his  uncle,  K.  L.  Horn,  about  a  month  befbre, 
that  he  owed  Abbott  $10  and  was  not  able 
to  pay  him,  and  was  not  going  to  pay  him ; 
that  he  did  not  want  Abbott  to  bother  him, 
because  if  he  did,  somebody  might  get  hurt, 
and  about  two  weeks  after  this  conversation 
Abbott  said  to  the  same  witness  that  Doke 
owed  Abbott  for  a  bu^^,  end,  "He  better 
pay  me,  or  he  will  be  sorry  he  didn't**  Ab- 
bott's threats,  however,  seem  not  to  have  been 
communicated  to  Doke,  nor  bad  the  letter's 
words  been  carried  to  Abbott.  This  was  the 
situation  as  well  as  we  can  ascertain  from 
the  record,  when  Claud  Doke  end  his  cousin 
Gene  Doke  returned  to  the  former's  house 
for  the  third  loed  of  household  furniture. 
Abbott  end  two  other  men  were  sitting  on 
the  pon^.  There  was  some  evidence  to  the 
effect  that  Abbott  bed  his  knife  oat  **whlt- 
tUng."  The  other  two  men  seem  to  have 
left  before  the  difficulty  occurred.  Ndther 
Doke  nor  Abbott  f^ke  to  each  other.  The 
wagon  was  loaded,  end  the  two  Dokes  were 
preparing  to  leave.  Claud  Doke  had  the  gnu 
In  his  hand.  Abbott  arose  from  where  he 
was  sitting  on  the  porch  of  the  house,  and 
came  to  where  the  Dokes  were  standing,  and 
asked  Claud  Doke  for  a  settlement  of  the 
debt.  Doke  replied  that  he  had  nothing  "to 
settle  with."  Abbott  asked  when  he  would 
have  It,  end  Dcke  replied,  "I  don't  know; 
as  soon  es  I  cen  collect  it  or  get  it"  Where- 
upon Abbott  observed  that  he  did  not  see 
why  "Claud"  should  be  running  and  dodging 
from  bim ;  thet  "It  is  not  treating  me  right," 
According  to  the  witness  Gene  Dcke: 

"Claud  jumped  up  on  the  shed  with  the  gun, 
and  he  says,  'Whoever  says  I  have  been  dodging 

and  running  from  you  tella  a  G         d   lie. 

Then  Abbott  made  for  him.  He  run  just  the 
width  of  the  wagon  and  jumped  down  on  the 
ground  and  came  around  by  the  horses'  head 
and  run,  I  suppose,  20  steps  to  where  he  iras 
shot." 

When  Doke  Jumped  up<m  the  died,  he  held 
the  gun  in  his  hands  unbreached.   When  Ab- 
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bott  started  toward  Doke,  the  latter  ran 
"across  the  vldth  of  the  wagon,  and  Ab- 
bott right  behind  him."  They  passed  Gene 
Doke  near  the  horses'  head;  the  gun  was 
still  nnbreached.  Gene  Doke  att^upted  to 
take  the  gun  away  from  Claud  Doke,  who 
Jumped  to  (me  side,  and  ran  aboot  20  steps, 
with  Abbott  close  behind  him,  when  Doke 
fired  upon  Abbott,  Inflicting  a  wound  In  the 
lower  part  of  the  letter's  abdomen,  from 
which  he  died  within  two  hours.  When  he 
fell  he  exclaimed,  "Gene,  he  has  killed  me!" 
Claud  Doke  said,  "I  know  it,  and  it  may 
break  my  neck,  but  I  can't  help  it."  When 
the  body  of  Abbott  was  being  prepared  for 
burial,  his  knife  was  found  In  his  trousers 
pocket  partly  open,  aa  if  some  trash  had 
accumulated  under  the  blade.  Gene  Doke 
did  not  see  a  knife  In  Abbott's  hand  when 
the  latter  ran  toward  Claud  Doke,  although 
he  was  in  a  position  that  would  have  ena- 
bled him  to  see  it  if  Abbott  had  had  it  hi  his 
hand.  Claud  Tycke,  however,  said  that  Ab- 
bott had  the  knife  in  his  hand  and  attempted 
to  cut  Doke  just  before  he  fired  the  shot 
G3ie  jury  found  the  defoidant  guilty  of  maur 
slaughter,  and  he  was  sentenced  to  be  con- 
fined in  the  state  prison  at  hard  labor  for 
18  montha. 

The  plaintiff  in  error  insists  that  the  di^ 
cutnstanoes  under  which  Claud  Doke  killed 
the  deceased  clearly  showed  that  Doke  was 
jnstlflable,  upon  the  theory  of  self-defense, 
in  taking  the  life  of  the  deceased. 

(1]  That  the  defendant  was  where  he  had 
a  right  to  be  there  can  be  no  questitm;  but 
whether  It  be  considered  that  he  was  with- 
in his  own  indosure  or  not  the  taking  of  the 
Ufe  at  tiie  deoeased  was  not  joatlfled  unless 
the  defendant  used  all  reasonable  means  in 
his  power  and  consistent  with  his  own  safe- 
ty to  avoid  the  danger  and  avert  the  necessi- 
ty c£  killing  the  deceased.  See  Owens  t. 
State,  64  Fla.  383,  60  South.  S40;  Stafford  v. 
State,  SO  Fla.  134,  89  South.  106;  Danford 
T.  State,  63  Fla.  i,  43  South.  683;  King  v. 
State,  M  Fla.  47.  44  South.  041 ;  Feadon  t. 
State,  46  Fla.  124,  86  South.  204. 

In  the  Danford  Oftse,  supra,  the  court  said 
the  prindi^e  that  It  Is  the  duly  of  one  to 
avoid  a  dlfflcol^  he  has  reason  to  believe  la 
imminent,  if  he  may  do  so  without  apparmt- 
ly  ezposlng  himself  to  death  or  great  Iwdlly 
harm,  cannot  be  doded,  and  that  whatever 
quaUfications  It  may  have  will  depend  upon 
the  fdrcumstanoes  of  eadi  particular  ease; 
that  a  man  -violently  assaulted  in  Ids  own 
house  or  on  his  own  premises  near  bis  house 
is  not  obliged  to  Iretreat,  but  may  stand  hla 
ground  and  use  sndi  force  as  may  appear 
to  him  as  a  cautious  and  prudent  man  to  be 


necessary  to  save  his  Vtn  or  to  save  himself 
fnmi  great  bodily  harm.  In  cases  where  a 
combat  is  mutually  sought,  the  duty  at  re- 
treating seems  to  apply  to  both  itarttee,  for 
both  being  In  the  wrong,  nether  can  ri^t 
hlmselt  without  retreating.  And  in  the  case 
of  Ballard  v.  State,  81  Fla.  266,  12  South. 
866,  the  court  said  a  defendant  may,  as  a 
reasonable  man,  have  believed  that  he  was 
in  danger  of  losing  bis  life,  or  of  incurring 
bodily  barm,  and  yet  it  he  brought  about  the 
necestity  himself  without  beSng  reasonably 
free  from  fault,  the  killing  would  not  be  Jus- 
tifiable fff  excusable.  See  Lov^t  r.  State, 
80  Fla.  142,  U  South.  660,  17  L.  R.  A.  706; 
Padgett  V.  State,  40  Fla.  461,  24  South.  145. 

[2]  We  Udnk  that  the  question  of  the  de- 
foodanf B  freedom  from  fault  and  the  rea- 
sonableness of  bis  belief  under  the  drcum- 
Btances  that  be  was  In  danger  (tf  death,  or 
great  bodily  harm  from  the  deceased,  was 
pecultaiiy  for  the  jury  to  determlna  The 
accused  may  have  had  and  oitertalned  some 
resentment  against  the  deoeased  for  the  lat- 
ter's  persistent  Insultli^  and  ann<^n9  ef- 
fbrts  to  collect  the  debt  vAldi  the  defendant 
owed  blm.  Carrj'lng  the  gun  backward  and 
forward  from  his  own  home  to  the  new  one 
to  «^h  he  was  moving  may  have  been  a 
precantionary  measure  against  his  meeting 
with  the  deceased  and  to  have  In  his  posses- 
sion the  means  wherewith  to  hurt  somebody 
If  the  deceased  "bothered"  him.  mie  ponaes 
sion  of  the  gun  with  the  ammunition  ready 
at  hand  may  have  emboldened  him  to  use  the 
violent  language  toward  the  deceased  which 
be  used ;  he  certainly  did  not  decline  a  flgfat 
esoept  by  loading  his  gun  after  the  deceased 
spoke  to  him,  and,  after  replying  In  language 
whldi  indicated  no  fear  <tf  the  deceased  un- 
der the  drcumstances,  and  which  was  calcu- 
lated to  precipitate  a  difficulty  wbldi  he 
must  have  believed  was  Imminent,  turned 
and  ran  a  short  dlstanceu  It  Is  true  he  fled 
apparently  from  the  deceased,  but  he  turned 
and  fired  at  close  range  upon  the  deceased, 
who  was  probably  unarmed  and  approaching 
up(m  the  defendant's  Invitation,  whldi  at 
least  was  implied.  Under  these  drcomstaoc- 
es  we  cannot  say  that  the  accused  was  free 
from  fault  In  bringing  on  the  difficulty,  that 
the  jury  had  no  evidence  before  it  that  the 
unfortunate  affair  was  unnecessary,  and 
that  the  accused  reasonably  btiieved  that 
he  was  In  imminent  danger  of  death  or  great 
harm,  and  used  all  reasonable  means  In  his 
power  to  avoid  the  necessHy  ct  taking  life. 
So  the  judgment  is  affirmed. 

TAYIiOR.  a  J.,  and  SHAGELiEFOBD, 
COOKRBLL^  and  WHITFIBUD,  JJ.,  ooncur. 
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SMITH  T.  WILSON. 
(Sopreme  Court  of  Florida.    Hay  18,  1910^ 
Rehearing  Denied  June  14.  1916.) 

(Byllabua  by  the  Court.) 

L  Judgment  «=»1S1  —  Brtbt  ~  Statutobt 

Provisions. 
Section  1425  of  the  General  Statutes  of 
1906,  providinf  tor  the  entry  of  final  judgment 
upon  default,  requires  a  strict  conformity  to  its 
tcrma  on  the  part  of  the  clerk  of  the  court,  who 
in  enterine  the  final  judgment  acts  merely  in  a 
miniaterial  capacity. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  160,  245;  Dec.  Dig.  «»131.] 
2.  JuDQHKNT  «s»180—BinrBT— Requisites. 

The  entry  by  the  clerk  of  a  final  judgment 
upon  default  should  recite  the  proofs  of  the 
claim  that  were  produced  and  filed;  that  he 
ascertained  from  such  proofs  the  amount  found 
to  be  due,  which  should  be  followed  by  language 
signifying  the  entry  of  a  judgment  for  the 
amount  so  assessed  or  ascertained. 

(EJd.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  |S  241,  242 ;  Dec  Dig.  «=3l30.] 

8.  EzEOUTiDN  ^=»319— Shebift's  Deed— Ad- 

xiasiBiuTT  IN  Evidence. 

In  an  action  of  ejectment,  a  sherifTs  deed, 
based  uiran  a  judgment  void  upon  its  face,  is 
inadmissible  as  a  muniment  of  title. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  H  936-889;  Dec.  Dig.  ^»81fl.] 

Error  to  Circuit  Court,  De  Soto  Goanty; 
F.  A.  WUtn^,  SjiAso. 

Action  b7  xaisabeth  B.  Wilson  against 
Norton  Smitb.  Judgment  tor  plaintiff,  and 
defendant  brings  error.  Berersed. 

Brown  &  Jones,  of  Arcadia,  for  plalntlfl 
In  error.  John  W.  Burton  and  L.  Grady 
Bortoo,  botb  ot  Arcadia,  for  defendant  In 
error. 

ELLIS,  J.  The  defendant  In  error  brought 
an  action  of  ejectment  to  recover  certain 
lots  of  land  in  Avon  Park,  De  Soto  county, 
from  Norton  Smith,  who  la  tbe  plalntlfr  in 
error  here.  The  plaintiff  in  the  court  below 
claimed  title  to  the  lots  In  controversy  un- 
der the  will  of  her  former  husband,  Frank 
T.  Cullens,  who  <dalmed  title  under  a  deed 
from  Abbie  R.  Dodge,  who  claimed  under  a 
deed  from  Andrew  L.  Pearce,  as  sheriff  of 
De  Soto  county,  who  levied  upon  and  sold 
the  property  under  an  execution  which  is- 
sued out  of  the  circuit  court  for  De  Soto 
county,  "at  the  suit  of  the  Folk  County  Na- 
tional Bank,  plalntlfr,  against  the  Florida 
Developm^t  Company  and  O.  M.  Crosby, 
defendants." 

During  the  progress  of  the  trial  the  plain- 
tiff Introduced  in  evidence  a  certified  copy 
of  a  Judgment  in  favor  of  Polk  County  Na- 
tional Bank,  and  against  Florida  Develop- 
ment Company,  a  corporation,  and  O.  M. 
Crosby.  But  to  the  Introduction  of  this 
paper  in  evidence  the  defendant,  Norton 
Smith,  by  his  attorneys  objected,  upon  sever- 
al grounds,  as  follows: 

"1.  That  said  judgment  was  not  ahown  to 

be  a  valid  judgment. 
"2.  Because  said  Judgment  is  void  for  the  rea- 


son that  the  wording  of  same  though  It  purports 
to  be  a  final  judgment,  is  nothing  more  than  a 

default 

"3.  Said  judgment  was  entered  by  the  clerk  of 
the  court  in  vacation  on  a  promisson'  note  and 
the  clerk  entered  judgment  for  $175.00  as  at- 
torney's fees. 

"4.  For  the  further  reason  that  said  judg- 
ment is  immaterial  and  irrelevant. 

"5.  And  because  said  judgment  does  not  carry 
the  entire  record  of  the  case  with,  and  upon, 
which  it  is  based." 

The  copy  of  the  judgment  offered  in  evi- 
dence by  the  plalntUf  1b  In  tbe  ft^lowing 

form: 

"In  the  Circuit  Court  of  the  Sixth  Judicial  Cir- 
cuit in  and  for  De  Soto  County,  Florida. 

**The  Polk  County  National  Bank  v.  The  Vlor- 
ida  DevelojMnent  Company,  a  Corporation 
Created  and  Exiatiog  under  the  Laws  of 
the  State  of  Florida,  and  O.  M.  Crosby, 
Whose  Christian  Name  Is  Unknown  to 
PUintiiE. 

"Assumpiit   Damages,  $3,000.00. 

*frhe  above-styled  cause  coming  on  to  be  fur- 
ther heard  on  this  the  16th  day  of  September, 
1895,  and  it  appearing  from  the  returns  of  the 
sheriff  filed  herein  tiiat  the  defendants  were  duly 
served  according  to  law :  that  the  plaintiff  filed 
its  cause  of  action  In  said  cause,  the  same  bdng 
a  promissory  note  given  by  said  defendant.  It 
also  appearing  that  defendants  filed  their  ap- 
pearance according  to  law,  hut,  having  failed  to 
plead,  answer,  or  demur,  It  further  appearing 
that  a  default  judgment  was  duly  entered  up 
against  the  defendants  for  want  of  such  pleaa- 
ings,  it  is  therefore  ordered  and  adjudged  that 
the  defendants  are  due  tbe  plaintiff  the  sum  of 
$1,500  as  principal  and  $50  accrued  interest 
to  this  date,  also  $175  attorneys'  fee,  together 
with  thirteen  dollars  and  dgbty-slz  cents  cost  In 
said  cause  by  it  ezpraded  and  that  execution 
issue  therefor. 

"Witness  my  hand  and  ofiidal  seal  at  Arcadia, 
FUu,  date  above  written. 

"[SesL]   John  H.  Alfoid,  Clerk." 

The  plalntlfT  also  offered  In  evidence  a  pa- 
per called  a  stipulation,  which  was  signed  by 
the  attorneys  appearing  In  tbe  case  for  Nor- 
ton Smith  and  in  bis  behalf,  whereby  it  was 
agreed  that  the  title  to  the  lots  in  controver* 
sy  became  vested  In  the  Florida  Devel(^ 
ment  Company,  a  corporation,  by  auffldrat 
deeds  of  conveyance  therein  enumerated,  be- 
ginning with  the  patent  of  tbe  United  States 
to  the  State  of  Florida,  dated  February  14, 
1880.  The  last  clause  of  the  atlpulatlou  is 
In  tbe  following  words: 

"The  defendant  further  stipulates  that  there 
was  issued  out  of  the  circuit  court  of  De  Soto 
county,  Fla.,  on  the  16th  day  of  September, 
1895,  an  execution,  sufficient  in  form  and  sub- 
stance, upon  a  judgment  before  then  found  in 
the  circuit  court  of  said  county,  in  the  suit  of 
Polk  Coun^  National  Bank,  plaintiff,  against 
the  Florida  Development  Company  and  O.  M. 
Cro!;by.  and  that  thereon  and  by  virtue  thereof, 
A  L.  Pearce,  tlien  sbeiiff  of  said  county,  adver- 
tlsed  and  sold  the  lands  here  In  question  at  pub- 
lic sale." 

The  defendant's  attorneys  objected  to  the 
reading  In  evidence  of  the  last  paragraph  of 
the   stipulation  quoted   above  upon  the 

grounds : 

"First,  Because  a  valid  judgment  has  not  yet 
been  issued ;  second,  because  same  is  irrelevant 
and  immaterial." 
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Both  of  these  obJectl<Hia  the  coort  over- 
rulGd.  to  which  rulings  the  defendant  except- 
ed.  A  jury  was  waived  by  the  parties  and 
the  Issues  tried  by  the  Judge.  Objections 
were  also  interposed  by  the  defendant  and 
OTerruIed  by  the  court  to  the  introduction  In 
evidence  of  the  sheriff's  deed  to  Abbie  R. 
Dodge,  the  latter's  deed  to  Frank  Cullens, 
and  a  certified  copy  of  the  latter's  will  and 
probate  of  same.  Those  objections  being  all 
based  upon  the  all^d  invaltdity  of  the 
judgment  against  the  Florida  Develoiunent 
Company  and  O.  M.  Crosby  in  favor  of  the 
Polk  County,  National  Bank,  a  certified  copy 
of  which  bad  been  admitted  in  evidence  over 
the  defendant's  objections.  These  and  other 
rulings  of  the  court  constitute  the  basis  of 
the  13  errors  assigned.  Only  one  assignment 
of  error  is  discussed  by  the  attorneys  for 
plaintiff  in  error,  and  that  one  raises  the 
question  of 'the  admissibility  in  evidence  of 
the  certified  copy  of  the  Judgment  in  favor 
of  the  Polk  County  National  Bank  against 
the  Florida  DereloiMnent  CcHiqpaiiy  and  O. 
M.  Crosby. 

The  contention  Is  made  that  the  judgment 
is  void  because  not  In  due  form,  and,  being 
void,  the  proceedings  based  upon  it  were 
without  authority  of  law ;  that  the  sheriff's 
deed  to  Abbie  -R.  Dodge,  therefore,  was  a 
nullity,  as  was  her  deed  to  Frank  T.  Cullens 
and  the  latter's  devise  to  the  plaintiff  of  the 
lands  in  controversy.  The  defendant  in  er- 
ror insists  that  the  judgment  is  not  void 
for  Imperfections  in  form;  that  its  validity 
should  be  tested  by  its  substance  and  not  Its 
shadow ;  that  it  clearly  adjudged  the  rela- 
tion to  exist  between  the  plalntlfl  and  de- 
fendants as  creditor  and  debtors ;  adjudged 
the  amount  to  be  due  from  the  defendants 
to  the  plaintiff,  and  that  execution  should 
issue  therefor.  Counsel  for  defendant  In 
error  cite  the  case  of  Ponder  v.  Moseley,  2 
Fla.  207,  48  Am.  Dec.  m,  and  Price  v.  Win- 
ter, IS  Fia.  66,  in  support  of  the  proposi- 
tion that: 

"The  title  of  a  purchaBer  at  a  judgment  sale 
is  not  affected  by  errors  la  the  proceedings  if 
the  court  had  jurisdiction  of  the  parties  and  of 
the  subject-matter." 

The  application  of  the  doctrine  announced 
In  those  cases  to  the  one  at  bar  is  not  aj^ar- 
ent.  In  the  case  of  Ponder  v.  Moseley,  Pon- 
der became  the  purchaser  of  property  at  a 
public  sale  under  an  execution  which  Issued 
upon  the  Judgment  of  the  court  In  conform- 
ity to  the  statute.  The  Supreme  Court  after- 
ward held  the  judgment  to  be  erroneous, 
but  the  court  in  the  Ponder  Case  held  that 
the  purchaser  acquired  a  good  title  to  the 
property  nevertheless,  because  while  the 
Judgment  was  erroneous.  It  was  not  void, 
and  therefore  all  acts  performed  under  it 
were  valid  so  far  as  third  persons  were 
concerned.  The  court  said  that  Judgments  of 
courts  of  general  or  competent  jurisdiction 
are  not  considered  under  any  circumstances 
as  mere  nollities,  but  as  records  ImiKHling 


absolute  verity  and  of  binding  efficacy  until 
reversed  by  a  competent  appellate  tribunal. 
In  the  case  of  Price  v.  Winter,  Price  was 
the  purchaser  of  certain  lands  at  a  judicial 
sale  under  an  order  of  a  court  having  juris- 
diction of  the  subject-matter  and  of  the  paiv 
ties,  one  of  whom  was  an  infant  Winter, 
one  of  the  devisees  under  his  father's  will, 
and  at  the  time  of  the  sale  an  Infant,  sought 
to  set  aside  the  sale  and  have  a  partltlMi  of 
the  land.  The  Supreme  Court,  after  holding 
that  the  circuit  court  which  ordered  the 
sale  had  Jurisdiction  of  the  subject-matter 
and  the  parties  interested,  the  minor  being 
represented  by  a  guardian  ad  litem,  held 
that  Price  acquired  the  interest  of  the  minor 
at  the  sale,  and  refused  to  set  It  aside.  It 
appearing  that  he  occupied  no  fiduciairy  re- 
lation to  Winter;  that  the  bid  was  for  tlie 
full  value  of  the  land,  and  no  fraud  in  fiut 
existed  in  connection  with  the  sale. 

The  plaintiff  in  error  in  this  case  contends 
that  there  was  no  Judgment,  not  that  the 
judgment  was  erroneous  or  voidable,  bat  that 
the  so-called  Judgment  of  the  court,  a  certi- 
fied copy  of  which  was  offered  in  evidence^ 
is  not  In  fact  a  judgment  of  the  court,  but  a 
mere  finding  of  the  clerk  as  to  the  defend- 
ant's indebtedness  to  the  plaintiff  and  the 
amount  due,  and  was  not  such  an  adjudica- 
tion as  concluded  the  matter  In  controversy 
between  the  parties  upon  which  legal  pro- 
cess for  Its  enforcement  could  issue. 

[1-3]  An  inspection  of  the  document  re- 
veals the  names  of  the  parties  plaintiff  and 
defendant,  the  court  In  which  the  action  was 
pending ;  that  the  action  was  upon  a  written 
instrument  for  the  payment  of  mwey ;  that 
the  defendants  had  been  duly  served  with 
process,  and  had  appeared  to  the  action, 
but  had  failed  to  plead  or  demur,  and  that  a 
default  had  been  duly  entered  against  the 
defendants  for  their  failure  to  plead  or  de- 
mur; and  that  the  plaintiff  had  produced 
and  filed  the  written  Instrument  for  the  pay- 
ment of  money  upon  which  the  action  was 
founded.  It  further  ai^ars  that  the  cleric 
of  the  court  undertock  to  enter  final  judg- 
ment for  the  plaintiff  against  the  defendants 
under  section  1035,  Revised  Statutes  of  1892, 
section  1425,  General  Statutes  of  IQOa  Tbia 
statute  provides  that: 

The  clerk  "shall  assess  the  amount  which  the 
plaintiff  is  entitled  to  recover  for  the  principal 
and  interest,  and  enter  up  judgment  tat  the 
same,  upon  which  judgment  execution  shall  is- 
sue immediately  nnlesB  otherwise  ordered  by  the 
court." 

In  the  case  of  Blount  t.  Gallaher,  22  Fla. 
92,  the  court  held  that  a  final  judgment 
entered  by  the  clerk  should  set  forth  fully 
what  evidence  was  produced  by  the  plain- 
tiff to  enable  the  clerk  to  ascertain  and  assess 
the  damages  and  to  sliow  what  was  the 
basis  of  the  Jndgment.  This  strict  conform- 
ity to  the  statute  is  required  because  the 
clerk  acts  in  a  mere  ministerial  capacity; 
he  is  a  mere  agent  by  whom  the  judgment 
authorized  by  the  statute  ia  written  out  and 
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placed  among  the  records  of  the  court  In 
snppoit  of  this  view  the  court  avoted  from 
ttie  language  of  Mr.  f  oatM  Ileld  in  Kelly 
T.  Van  Austin,  17  Gal.  564.  Tte  Judgment 
In  the  case  of  Bloimt  Oallaher,  supra, 
was  defective.  In  that  it  did  not  show  what 
evidence  was  produced  by  the  plaintiff  to 
enable  the  clerk  to  assess  the  damage  and  to 
show  what  was  the  basis  of  the  Ju^ment. 
No  such  criticism,  however,  can  be  made  of 
the  Judgment  Involved  In  this  case.  There 
was  on  file  the  written  instmmoit  npon 
which  the  action  was  founded,  and  the  dei^ 
assessed  the  amount  which  the  plaintltC  was 
entitled  to  recover  for  the  principal  and  In- 
terest, althongh  it  does  not  appear  that  In 
assessing  the  amount  due  by  the  defendants, 
the  clerk  acted  upon  the  proofs  produced  and 
filed  upon  the  entry  of  default  Ropes  v. 
Snyder  Harris  Bassett  Co.,  ST  Fla.  529,  20 
South.  635.  But,  assuming  that  the  derk 
acted  upon  the  proofis  produced  In  assessing 
the  amount  due  by  the  defendants,  an  as- 
sumption which  In  view  of  the  statute,  rules 
of  court,  and  the  decisions  of  the  Supr^e 
Court  is  of  exceedingly  donbtfal  proprle^, 
he  did  nothing  more  than  assess  the  amount 
due,  and  there  stopped ;  the  words  with  which 
he  closed  the  entry,  viz.,  "and  that  execution 
issue  therefor,"  were  superfluous  because 
the  statute  provides  for  the  issuing  of  the 
execution  upon  a  Judgment  Immediately  un- 
less otherwise  ordered  by  the  court  We 
cannot  give  to  the  words  "ordered  and  ad- 
Judged"  which  appear  In  the  instrument 
the  double  significance  and  Importance  of 
indlcatli^  the  act  of  anesslng  the  amonnt 


due  and  Uie  entry  of  the  Judgment  for  Uie 
same,  l^ere  are  no  words  In  the  document 
which  may  be  said  to  constitute  the  Judg- 
ment proper.  The  paper  contains  a  mere  re- 
cital of  certain  facts  as  to  service  of  the  pro- 
ce^  the  filing  by  the  plaintiff  of  the  i»vmls- 
sory  note  upon  which  the  action  was  found- 
ed, the  entry  of  a  default  against  the  defend- 
ants for  failure  to  plead  or  demur,  and  the 
assessment  by  the  clerk  of  the  amount  due 
from  the  defendants  to  the  plaintiff,  all  of 
which  is  required  to  be  done  before  a  dual 
Judgment  may  be  entered.  The  power  given 
by  the  statute  to  the  clerk  to  enter  final 
judgment  consequent  upon  defaults  In  plead- 
ing should  be  strictly  construed.  See  Jlopes 
V.  Snyder  Harris  Bassett  Co..  supra ;  Glens 
Palls  Ins.  Co.  v.  Porter,  44  Fla.  568,  33  South. 
473;  Register  v.  Prlngle  Bros.,  68  Fla.  355. 
60  South.  684  i  Cosmopolitan  Fire  Ins.  Co. 
v.  Boatwrlgbt.  5»  Fla.  232,  61  South.  540. 

The  power  given  by  the  statute  does  not 
api)ear  to  have  been  strictly  pursued  by  the 
derk  in  assessing  the  amount  due,  In  that 
the  record  failed  to  s^ow  that  the  clerk  act- 
ed upon  the  proofs  produced  upon  the  entry 
of  default  when  he  assessed  the  amonnt 
which  the  plaintiff  was  entitled  to  recover, 
nor  was  the  power  to  enter  up  judgment  fbr 
the  same  attempted  to  be  exercised  at  all. 

We  think  therefore  that  the  fonrdi  as- 
signment Is  well  taken. 

a%e  Jn^cment  ia  reversed. 

TAYLAJR,  G.  J.,  and  SHAGKLBFORD, 
OOOEBXLL,  and  WHITPIDLD,  JJ.,  oonear. 
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ICDNBOB,  Cat7  Trauorer,  v.  BEEVES. 
(Supreme  Court  of  Florida.   May  18, 10L8.) 

(Syllabus  iy  tJis  Ooart.) 

MtrniCIPAL  OOBPOSAXIONS  «=»931~BonD8. 

Where  a  municipality  issues  bonda  in  differ- 
ent  separate  amounts  for  several  purposes,  some 
of  which  bonds  are  for  municipal  purposes  au- 
thorized by  law,  and  a  severable  amount  of  the 
bonds  may  not  legally  be  issued  by  the  city,  the 
bonds  that  are  legal  may  be  sustained,  and  those 
that  are  lllsgal  and  aeverable  may  be  declared 
invalid. 

[Ed.  Note.— For  other  eases,  sas  Uunidpal 
Corporations,  Oent  Dig.  H  1M4-1947;  Dec. 
Dig.  <^931.] 

Appeal  from  Circuit  Oonrt,  Gadsden  Coun- 
ty; E.  C.  Love,  Judge. 

Suit  by  Ira  D.  Reeves  against  George  D. 
Munroe,  City  Treasurer  of  the  City  of  Quin- 
cy.  From  an  order  overruling  a  demurrer 
to  the  bill,  defendant  appeals.  Affirmed, 
and  cause  remanded  tor  further  proceedings. 

W.  J.  Oven,  of  Tallahassee,  for  appellant 
Y.  li.  Watson,  of  Qnlncy,  for  appellee. 

FEB  OUBIAM.  Chapter  SSM,  Acto  of 
1907,  in  section  22  autboilzed  the'  town  of 
Qnlncy  to  issue  bonds  "for  the  purpose  of 
erecting  schooltaouBes  and  maintaining  a 
system  of  public  education  in  said  municipal- 
ity." Tbe  city,  pursuant  to  ordinances,  eta, 
Issued  $80,000  of  bonds  for  rarious  municipal 
purposes,  including  also  **fbr  tbe  purpose  of 
erecting  a  schoolbouse  and  maintaining  a 
s;^tem  of  pntdic  education  in  said  city,  f  10,- 
000."  Chapter  6096,  1  1,  Acts  of  1909,  vaU- 
dated  the  entire  bond  issue  of  $80,000,  in- 
cluding those  Issued — 

"for  the  purpose  of  erecting  a  schoolbouse  and 
maintaining  a  system  of  public  education  in 
said  city,  ten  thousand  ($10,000.00)  dollars,  as 
provided  for  in  said  ordinance,  in  such  form  and 
containing  such  recitals  and  provisions  as  tbe 
council  of  the  city  of  Quincy,  Florida,  may,  by 
resolution,  determine  or  have  heretofore,  by  res- 
olution, detemiined ;  and  any  and  all  such  bonds 
of  the  city  of  Quincy,  Florida,  issued,  or  which 
may  hereafter  be  issued  by  the  cit^  of  Quincy, 
Florida,  under  said  ordinance,  and  in  pursuance 
of  the  ratification  of  said  ordinance,  by  the  spe- 
cial election  held  on  the  27th  day  of  April.  1909, 
be,  and  the  same  are,  hereby  declared  legal  and 
valid,  and  said  bonds  shall  not  be  held  invalid 
on  account  of  any  irrt^cularlty.  defects  or  imper- 
fections whatsoever,  in  the  proceedings,  taken 
or  to  be  taken  by  the  city  of  Quincy,  Florida, 
in  the  Issuing  of  said  bonds,  or  the  issuing  of  tbe 
said  bonds  in  excess  of  any  amount  limited  by 
tbe  law  of  Florida,  at  the  time  of  the  election 
aforesaid,  or  the  passages  of  the  ordinance  afore- 
said, and  all  the  defects  or  other  irregularities 
in  such  proceedings,  or  issuing  of  said  bonds  in 
excess,  or  any  limit  of  indebtedness  that  may  be 
prescribed  by  the  laws  of  Florida,  at  the  time 
of  the  holding  of  the  election  aforesaid,  or  the 
passage  of  the  ordinance  aforesaid,  mre  hereby 
cured  and  the  issuing  and  sale  of  sud  bonds  as 
provided  for  by  said  ordinance,  are  hereby  au- 
thorised and  permitted." 

The  payment  of  Interest  on  the  entire  is- 
sue of  $80,000  was  enjoined  upon  a  bill  filed 
for  that  purpose,  and  a  demurrer  to  the  bill 


of  comidalnt  was  overruled,  from  which  lat- 
ter ruling  the  defendant  appealed.  Autb<«ltT 
clearly  existed  for  Issuing  all  the  bonds  tx.- 
ctsft  tile  $10,000  school  bonds,  and  tbe  latter 
are  severable  from  the  others. 

Irregularities  In  the  issue  of  the  bonds 
were  cored  by  the  validating  act;   bat,  if 
the  dty  cannot  under  the  Constltatlon  legal- 
'  ly  issue  the  $10,000  of  school  bonds,  the 
I  interest  payments  therew  may  be  enjoined. 
,  As  the  $10,000  of  sf^ool  bonds  Issued  In  this 
case  may  not  on  this  record  be  differentiated 
from  a  similar  issue  adjudged  Illegal  in 
Brown  V.  City  of  Lakeland,  61  Fla.  508,  54 
South.  716,  the  same  result  follows  In  tfaia 
case.  It  does  not  appear  that  the  bonds  were 
Issued  tor  tbe  purpose  of  bigber  education 
or  tot  an  independent  school  syston  of  tbe 
dty. 

The  purpose  of  the  $10,000  bond  issue  is 
evidently  to  snpplemeiU  tbe  funds  of  tlie 
"system  of  public  free  schools,"  that  is  by 
tbe  Constitution  required  to  be  "uniform.** 
Under  tbe  Constitution  the  town  as  sucli  can- 
not legally  Issue  bonds  for  that  purpose.  By 
organizing  as  a  school  district  under  sec- 
tions 10  and  11  and  section  17,  an  amend- 
m^  of  1911,  (tf  article  12  of  the  Oonstitu- 
tlon,  80  that  the  "incorporated  town  •  •  • 
may  constitute  a  sdiool  district,"  tbe  puiv 
pose  of  the  bond  issue  may  be  accomplished, 
and  the  credit  of  tbe  community  preserved. 

There  is  equity  in  the  Ull  as  to  tbe  $10,000 
sdiool  bonds ;  therefore  the  demurrer  to  the 
whole  bill  was  properly  overruled. 

Tbe  order  appealed  from  is  affirmed,  and 
the  cause  remanded  for  proceedings  In  ac- 
cordance with  this  opinion. 

TAYLOR,  O.  J.,  and  SHAOKLEFORD, 
COCKRELL,  and  WHITFIEU),  JJ.,  con- 
cur. 

ELLIS,  J.,  takes  no  part. 


BATON  et  al.  v.  HOPKINS  et  aL 
(Supreme  Court  of  Florida.    May  18,  191&> 

(Syllabut  hy  tft«  Court.) 

1.  Appeal  and  Ebbob  (e=s>787— AsBzainiBHTB 

OF  E^OB— Sufficiency. 
Where  a  single  assignment  of  error  attach 
a  ruling  of  the  court  upon  a  demurrer  which 
was  interposed  to  two  or  more  pleas,  such  an 
assignment  will  be  tested  by  the  sufficiency  or 
insufficiency  as  the  case  might  be,  ot  any  one  of 
the  pleas. 

{Ed.  Note.:— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  30S0-8082;  De&  Ltig. 
737.] 

2.  Covenants  *»111  —  Bbbaoh  —  Right  or 
AonoN. 

An  action  for  a  breach  of  the  covoiant  of 
warranty  in  a  deed  of  conveyance  to  two  or 
more  persons  in  common  may  be  brought  by  any 
one  or  more  of  tbe  grantees  named  in  the  deed. 

[Ed.  Note. — For  other  cases,  see  Covenants, 
Ceot  Dig.  $§  186,  187;  Dec.  Dig.  «=>lll.] 
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3.  Afpsal  and  "EsatOR  ^=»1066  —  Review— 
HABMi.ra8  Ebbo»— Inbtbuotioks. 

A  diarge  technically  erroneoua  upon  the 
burden  of  proof  becomee  hannleBs  if  the  undis- 
puted evidence  is  aafficient  to  eetabliah  the  point 
upon  which  the  court  erroneously  charged  con- 
cerning the  burden  of  proof. 

[Ed.  Note.— For  other  ceBes,  see  Appeal  and 
Error,  Cent  Dig.  |  4220 ;  Dec.  Dig.  «s»10e6.] 

4.  OoTENAim  «=»137— Actions  FOB  Bbbaoo- 
Extent  of  Recotxbt. 

In  an  action  by  one  or  more  grantcea  In 
common  for  a  breach  of  the  covenant  of  war- 
ranty, the  plaintifih  may  recover  only  wo  far 
as  their  own  loiterests  extend. 
^  [Ed.  Note.— For  other  caaea,  Mft  Oorenanta, 
Cent  ug.  i  271;  Dee.  Dig.  «s»137.] 

5.  ootehahtb  «s>180(1)  —  aotions  fob 
Bbeaoh— Dahaoes. 

In  an  action  for  a  breach  of  the  covenant  of 
warranty,  where  the  vendor  conveys  the  prop- 
erty a  aecond  time  under  drcumstances  that 
would  charge  him  with  knowledge  of  the  fact 
that  he  had  previously  conveyed  the  property, 
and  the  latter  purchaser  talces  the  paramount 
title  by  being  the  firs*  to  comply  with  the  record- 
ing laws,  the  measure  of  damages  to  be  applied 
la  compensation  for  the  actual  injury  sustain- 
ed, or  "damages  for  the  loss  of  the  bargain," 
including  costs  and  expenses  incident  to  a  de- 
fense of  the  title. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Gent  Dig.  »  246,  246,  25170^.  Dig.  «s>130 

Error  to  Circuit  Court,  Bfadlson  Oonnty; 
M.  F.  Home,  Judge. 

Action  by  George  W,  Hopkins  and  another 
against  R.  h,  Eaton  and  another,  as  admin- 
istrators of  the  estate  of  William  M.  Girar- 
deau, deceased.  Jndgment  tor  plaintlfts,  and 
detoidantB  bring  error.  Berersed. 

T.  Lb  Clarke,  of  Montlcelli^  for  plalnUffs 
in  error.  Wm.  T.  Hendry,  of  Perry,  t<a  de- 
fendants in  error. 


ELUS,  J.  On  the  25th  of  October,  1902, 
William  M.  Girardeau  and  his  wife  convey- 
ed to  George  W.  Hopkins,  Mattle  O.  GoUlns, 
and  Charles  Marthinson  120  acres  of  land  In 
'Taylor  coonty.  The  consideration  expressed 
was  $600.  The  interests  conveyed  were  an 
undivided  one-fourth  to  Charles  Marthinson, 
the  same  quantity  to  George  W.  Hopkins,  and 
an  undivided  one-half  interest  to  Mattle  C. 
Collins.  The  deed  contains  a  covenant  of 
general  warranty. 

On  September  28, 1004,  William  Girardeau 
and  his  wife  conveyed  the  same  land  to  Wil- 
liam O'Brien,  and,  as  the  grantees  in  the  first 
deed  of  conveyance  had  not  caused  their  deed 
to  be  recorded,  the  circuit  court  In  August, 
1908,  in  a  suit  brought  by  George  Hopkins 
and  Mattie  Collins  against  WUUam  O'Brien 
to  cancel  the  latter  deed  as  a  cloud  upon  the 
title,  decreed  that  O'Brien  was  a  bona  flde 
purchaser  of  the  land  for  a  valuable  consider- 
ation and  without  notice  of  the  title  of  Hop- 
kins and  Mattie  Collins,  and  dlsndssed  the 
MIL  William  Girardeau  was  given  due  no- 
tice of  the  suit  and  made  a  party  defendant 

On  September  4.  1909,  WUUam  Girardeau 


died  testate,  naming  two  executors  of  his 
will,  one  of  whom  died,  and  the  other,  Mary 
Girardeau,  widow  of  deceased,  was  removed, 
and  in  October,  1910,  the  two  defendants,  R. 
L.  Eaton  and  G.  C.  McCall,  were  granted  let- 
ters of  administration  upon  William  Girar- 
deau's estate  de  bonis  nan  cum  testamento 
annexo. 

Before  the  death  of  William  Girardeau, 
and  prior  to  the  Institution  against  O'Brien 
of  the  suit  to  remove  the  cloud  upon  plain- 
tiffs* title,  they  and  Charles  Marthinson 
brought  an  action  at  law  against  William 
Girardeau  in  1906  to  recover  the  purchase 
money  paid  by  William  O'Brien  to  William 
Girardeau  "tyiaed  vipon  Girardeau's  war- 
ranty deed"  tor  money  liad  and  received  by 
Girardeau  for  the  use  of  the  plaintifla.  That 
suit  was  dismissed. 

R.  h.  Eaton  Is  tlie  son-in-law  ot  Mrs.  Mary 
Girardeau,  widow  of  the  deceased,  and  at  one 
time  one  of  the  executors  of  her  deceased 
husband's  will.  She  was  remored  from  that 
position  largely  through  the  actlTl^  of  Mr. 
Eat<Hi,  who,  with  Mr.  McCall,  as  stated,  was 
appointed  administrator.  During  Mrs.  Gir- 
ardeau's executorship  the  plaintiffs,  through 
their  attorney,  Mr.  S.  D.  Clarke,  on  Septem- 
ber 8,  1910,  wrote  Mr.  SKtoa  giving  full  liir 
formation  as  to  the  history  and  nature  of  the 
plaintiffs'  claim  against  the  estate  of  William 
Girardeau,  and  requested  him  to  "take  up  the 
matter,"  as  Mr.  Clarke  supposed  Mrs.  Girar- 
deau wonld  be  guided  largely  by  Mr.  Eaton's 
views.  In  reply  to  this  letter  Mr.  Eaton  wrote 
upon  the  margin  directing  Mr.  Clarke  to  take 
the  matter  up  with  Mrs.  Girardeau,  and 
saying  that,  If  she  said  anything  to  bio^  alKiut 
it,  he  would  advise  her  to  pay  it.  After  Mr. 
Eaton's  appointment  as  administrator,  Mr. 
Clarke  again  wrote  him,  referring  to  the  let- 
ter of  September  8,  1910,  and  requesting  Mr. 
Eaton  to  close  the  matter  at  once.  Tbs  last 
letter  followed  the  first  In  about  eight 
months.  Mr.  William  T.  Hendry,  attorney 
for  the  plaintiff,  early  In  the  year  1914  ap- 
plied to  Mr.  Eaton  for  a  settlement,  and 
tried  to  get  tiim  to  give  Mr.  Hendry  an  "ac- 
knowledgment of  the  account  for  $1,000,"  but 
Eaton  refused  to  do  so,  and  offered  to  pay 
$600  In  settlement 

On  October  8,  1909,  Mrs.  Mary  Girardeau 
and  T.  M.  Puleston,  the  then  executrix  and 
executor  of  the  wUI  of  William  M.  Girardeau, 
caused  to  be  published  in  a  newspaper  pub- 
lished In  M<Hitlcello  the  notice  to  creditors  of 
the  estate  required  by  statute.  The  notice 
was  published  for  eight  weeks,  and  proof  of 
the  publication  made  in  October,  1914. 

The  plaintiffs  commenced  this  action  of 
covenant  upon  the  warranty  contained  in  the 
Girardeau  deed  of  1902  In  the  month  of  May, 
1914,  in  the  circuit  court  for  Madison  coun- 
ty. The  defendants,  B.  L.  Eatcai  and  G.  O. 
McOall,  as  adminlBtrators,  pleaded:  First 
that  the  covenants  were  made  to  plaintifla 
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and  Cbarlos  Marthlnson  Jointly,  that  neither 
be  nor  his  personal  representatives  were 
made  parties  plaintiff,  "and  the  plaintiffs 
are  not  entitled  to  claim  or  recover  for  any 
m<Hieys  paid  by  said  Charles  Marthin&on 
for  the  purchase  of  the  lands  mentioned  in 
plaintiffs'  declaration" ;  second,  that  plain- 
tiffs had  made  an  election  of  remedies,  and 
were  estopped  by  their  action  at  law  com- 
menced in  1906  In  assumpsit  for  money  had 
and  received  from  suing  the  defendants  in 
covenant  upon  the  warranty  contained  in  the 
deed  of  1902;  and.  third,  that  tbs  clahn  of 
the  plaintiffs  was  barred  by  the  statute  of 
nonclaim. 

The  plaintiffs  demurred  to  the  flrst  and 
second  pleas,  and  Joined  issue  upon  the  third. 
The  demurrer  was  sustaiDcd,  and  the  parties 
went  to  trial  upon  the  Issue  Joined  upon  the 
third  plea.  By  stipulation  between  the  at- 
torneys representing  the  plaintiffs  and  de- 
fendants a  Jury  was  waived,  and  the  cause 
was  tried  by  the  Judge  without  a  Jury.  The 
court  found  that  Girardeau  committed  a 
breach  of  the  warranty  contained  In  the 
deed  of  1902  when  he  sold  in  September, 
1904,  the  same  lands  to  O'Brien,  an  innocent 
purchaser,  and  from  that  date  became  Indebt- 
ed to  the  plaintiffs  In  the  sum  of  $000.  that 
prior  to  the  institution  of  this  suit  Charles 
Afarthlnson  died,  and  the  right  of  action  sur- 
vived to  the  surviving  Joint  "warrantees," 
and  that  the  plaintiffs'  claim  was  duly  pre- 
sented to  the  administrators  of  the  estate  of 
William  M.  Girardeau  within  two  years  from 
the  publication  ot  the  notice  to  creditors  un- 
der the  statute  of  nonclaim,  and  entered 
Judgment  for  the  plaintiffs  against  the  de- 
fendants In  the  stUD  of  $1,093.50,  principal 
and  Interest.  The  defendants  took  a  writ  of 
error  to  that  Judgment,  and  assign  six  er- 
rors, as  follows:  First,  sustaining  the  de- 
murrer to  the  flrst  and  second  pleas;  sec- 
ond, In  holding  that  under  the  third  plea  the 
burden  of  proof  was  ap<Hi  defendants  to 
show  that  the  claim  was  not  presented  to  the 
executors  or  administrators  within  the  peri- 
od required  by  the  statute;  third,  the  find- 
ing for  plaintiffs;  fourth,  the  holding  by  the 
court  that  the  right  of  action  upon  the  death 
of  Marthlnson  survived  to  the  plaintiffs; 
fifth,  allowing  interest  upon  the  plaintiffs' 
claim  "from  the  date  of  the  purchase  of  said 
lands  on  the  purchase  price  or  any  part 
thereof*';  and,  sixth,  overruling  the  motion 
for  a  new  trial. 

[1]  The  plaintiffs  in  error  in  one  assign- 
ment attack  the  order  of  the  court  sustaining 
the  demurrer  to  the  &nt  and  second  pleas. 
If,  therefore,  one  ot  the  pleas  was  bad*  the 
assignment  must  fail.  BJach  error  relied 
upon  should  be  distinctly  specified  and  sepa- 
rately assigned,  rule  that,  when  one 
asstgnment  was  made  attaining  severai  dis- 
tinct Instructions,  this  court  would  go  no 
further  than  to  ascertain  If  the  court  below 
acted  properly  In  giving  one  of  the  instruc- 
tlons,  has  long  been  recognized  In  this  state, 


and  was  definitely  applied  to  the  rulings  on 
pleadings  In  the  case  of  Daniel  &  Finley  t. 
Slegel-Cooper  Ca,  54  Fla.  265,  44  South.  949. 
The  rule  obtains  in  this  state  as  to  the  ad- 
mission or  rejection  of  evidence,  the  giving 
or  refusing  of  instructions,  and  the  striking 
or  refusing  to  strike  different  pleas.  There 
Is  no  reason,  so  far  as  we  are  able  to  per- 
c^ve,  why  the  rule  should  not  also  apply  to 
Instances  where  one  assignment  attacks  an 
order  sustaining  or  overruling  a  demurrer  to 
several  pleas.  McMillan  t.  Warren,  59  Fla. 
578,  52  South.  825. 

[2]  The  first  plea  was  bad.  In  the  first 
plaoe,  it  did  not  go  to  the  entire  declaration. 
It  may  be  construed  to  admit  the  plaintiffs' 
right  to  maintain  the  action,  but  not  for  the 
entire  sum  paid  by  all  three  grantees  in  the 
deed  of  1902.  Whether  it  may  be  so  con- 
strued, the  plea  was  bad,  because  the  cove- 
nants in  the  deed  of  1902  by  which  the  gran- 
tees became  tenants  in  common  were  several ; 
the  interests  were  several;  their  freeholds 
were  several;  therefore  the  action  upon  the 
breach  was  several.  Lamb  v.  Danforth,  59 
Me.  322,  8  Am.  Rep.  426 ;  Lahy  T.  Holland, 
8  GUI  (Md.)  446,  60  Am.  Dec  705;  7  R.  C.  L. 
1193;  Swett  v.  Patrick,  11  Me.  ITO;  MIdgley 
V.  Lovelace,  Carthew.  289,  90  English  Re- 
ports, Reprint.  We  think  the  second  plea 
was  also  bad  because  neither  the  action  in 
assumpsit'  nor  the  one  In  covenant  could  be 
maintained  unless  the  plaintiffs  admitted 
the  breach  of  warranty  by  the  grantor.  Bach 
case  rests  upon  the  theory  that  the  grantor 
conveyed  a  good  title  to  CKBrlMi.  The  ac- 
tions therefore  were  not  inconsistent. 

[3]  As  to  the  burden  of  proof  on  the  pre»> 
entation  of  the  claim,  the  error,  if  any,  waa 
harmless,  because  the  evidence  showed  suf- 
ficient knowledge  on  the  part  of  one  of  the 
administrators  as  to  the  nature  and  character 
ot  the  dalm,  brougjit  to  his  attention  with- 
in two  years  from  the  publication  of  the  no- 
tice by  an  attOTney  for  the  plaintiffs.  See  11 
R.  O.  L.  iq?.  192-194. 

[4]  The  court  erred,  however,  in  the  find- 
ing as  to  the  amoimt  the  plaintiffs  should 
recover  from  the  d^mdants.  The  evidence 
showed  their  interest  to  be  three-fourths,  and 
that  of  Marthlnson  to  be  one-fourth.  The 
plaintiffs  may  recover  for  the  breadd  only  so 
far  as  their  own  intnests  extend.  Lahy  t. 
Holland,  supra. 

[S]  Tb^  measure  ot  damages  for  a  breadi 
of  a  covenant  o£  warranty,  accor^ng  to 
Etevlin  on  Deeds,  Is  the  c<mslderatlon  paid 
for  tlie  land,  or  what  it  was  worth  as  dfr 
termlned  by  tlie  parties,  with  interest  for  the 
time  the  purchaser  has  lost  the  mesne  ^ofits ; 
also  the  costs  and  e^Miues  Inoorred  by  the 
covenantee  In  deCendlng  the  suit  to  evict  him. 
2  Devlin  cm  Deeds,  |  M4.  Wh^  howorar, 
llie  vendor  ctmveys  the  property  a  second 
time  under  drcumstanoes  that  would  charge 
liim  wltli  knowledge  of  the  fact  that  he  pn- 
rionaly  amveyed  the  pn^erty,  and  the  latfcw 
purchaser  places  his  deed  oC  record  prior  to 


Digitized  by  Google 


EATON  T. 


HOFEINS 


925 


the  lecordlng  of  the  first  conveyance,  and 
thereby  takea  the  paramount  title  and  right 
of  possession,  and  the  first  vendee  is  evicted, 
and  soes  his  vendor  for  damages  for  breach 
of  the  covenant  of  warranty  and  quiet  po&- 
aesslon,  the  measure  of  damages  to  be  adopt- 
ed, as  we  view  the  law,  is  the  same  as  in 
cases  where  the  vendor  has  contracted  and 
agreed  to  convey,  and  thereafter,  having 
good  title  and  right  to  convey,  declines  and 
reftises  to  do  so,  in  which  case  the  measure  of 
damages  to  be  applied  is  that  of  adequate 
ounpensation  for  the  actual  injury  sustained, 
or  "damages  for  the  loss  of  the  bargain." 
Madden  v.  Caldwell  Land  Co.,  16  Idaho,  59, 
100  Pac.  858,  21  L.  E,  A.  (N.  S.)  332  ;  7  R. 
C.  U  p.  1166 ;  MunsOTi  v.  McGregor,  49  Wash. 
276,  94  Pac.  1085. 

In  Johnson  v.  McMullin,  3  Wyo.  237,  21 
Pac.  701,  4  L.  R.  A.  670,  it  was  held  that, 
where  the  vendor  sells  the  property  to  a  third 
person,  and  thereby  puts  it  out  of  his  pow- 
er to  perform,  the  measure  of  damages  to 
wtaidi  a  vendee  in  a  contract  of  purchase  is 
entitled  is  the  value  of  the  pr<H)erty  at  the 
time  the  deed  ought  to  liave  bem  delivered, 
less  the  amount  of  the  purchase)  money  due, 
citing  Hopkins  v.  Lee,  19  U.  S.  (6  Wheat.)  109, 
5  L.  Ed.  218;  Gibbs  v.  Champion,  3  Ohio,  335. 
See  Vallentyne  v.  Immigration  Lend  Co.,  96 
Minn.  195,  108  N.  W.  1028,  5  Ann.  Cas.  212 ; 
Cade  V.  Brown,  1  Wash.  401,  25  Pac.  457; 
Burdi(^  V.  Seymour,  39  Iowa,  452  ;  2  Wai^ 
velle  on  Vend.  &  Pur.  §  936  ;  2  Sutherland  on 
Damages,  }  579 ;  Matheny  v.  Stewart,  108 
Mo.  73,  17  S.  W.  1014;  Arentsai  v.  Moreland, 
122  Wis.  167,  99  N.  W.  790,  65  L.  R.  A  973, 
IOC  Am.  St  Rep.  951,  2  Ann.  Cas.  628. 

In  Munson  v.  McGregor,  supra,  the  vradee 
was  allowed  to  recover  the  dlCTerence  be- 
tween the  two  prices,  together  with  the 
amount  paid  upon  the  purchase  price,  with 
interest  from  the  commnicement  of  the  suit. 
Practically  the  same  rule  was  recognized  in 
Bartlett  V.  Smith,  146  Mich.  188,  109  N.  W. 
260,  117  Am.  St.  Rap.  625,  where  the  vendee 
was  allowed  to  recover  the  value  of  the  im- 
provem«Dts  made  in  good  faith  by  him^  to- 
gether with  the  payments  made,  leas  the 
value  of  the  use  of  the  premises. 

The  rule  Is  very  generally  recognized  that 
in  Bodi  caaes  ttie  good  faith  ot  the  rcndor 


cannot  be  used  by  him  in  mitigation  of  dam- 
ages. See  Doherty  v.  Dolan,  65  Me.  87.  20 
Am.  Rep.  677.  Whether  the  vendor  is  actuat- 
ed by  bad  faith  In  refusing  to  convey  tlie 
land  in  one  case  or  carelessly  or  in  bad  faith 
conveys  the  land  a  second  time,  thereby  de- 
feating the  first  conveyance,  which  was  not 
placed  of  record,  the  results  to  the  vendee 
are  the  same.  The  vendor  cannot  urge  a  de- 
fense which  starts  with  his  own  violation  of 
the  rights  of  his  grantee,  as  was  said  by  the 
Supreme  Court  of  Maine  in  Williamson  v. 
Williamson,  71  Me.  442.  See  2  Sutherland  on 
Damages  {2d  Ed.)  p.  213 ;  Matheny  v.  Stew- 
art, supra ;  Hammond  v.  Hannln,  21  BOcti. 
374,  4  Am.  Rep.  490 ;  Fledcten  T.  '^icer,  63 
Minn.  454,  65  N.  W.  926. 

There  is  undoubtedly  a  diversity  of  <^lnIon 
among  the  courts  and  text-writers  as  to  the 
correct  measure  of  damages  In  cases  of  this 
l£lnd.  We  think  that  the  case  Is  more  anal- 
ogous to  those  In  which  the  vendor,  having 
at  the  time  of  the  contract  a  good  title  and 
right  to  convey,  afterwards  refuses  to  make 
the  conveyance,  than  to  those  cases  where 
after  conveyance  the  vendee  through  no  act 
of  the  vendor  is  ousted  of  the  possession  and 
title  by  a  superior  right.  In  the  latter  case 
the  authorities  are  in  general  harmony  on  the 
pr<qK>sltion  that  the  vendee  in  an  action  of 
coy^iant  against  the  vendor  on  the  breach 
of  warranty  may  recover  the  money  paid  on 
the  purchase  prioe,  but  differ  as  to  the  date 
from  which  interest  should  be  allowed,  some 
holding  that  interest  should  be  computed 
from  the  date  of  the  deed,  and  others  from 
the  date  of  eviction.  Upon  this  iwint  we  ex- 
press now  no  opinion,  but  hold  that  in  a  case 
of  this  kind  the  measure  of  damages  is  ade- 
quate ccunpensatlon  for  the  actual  injury,  or, 
as  sometimes  expressed,  "damages  for  the 
loss  of  the  bargain,"  which  should  include 
the  costs  and  expenses  Inc^ent  to  a  defense 
ol  his  title,  The  court  erred  in  entering  Judg- 
ment in  favor  of  the  plaintiffs  for  the  full 
amount  of  the  purchase  price  and  Interest, 
which  was  greater  then  the  three-fourths 
interest  represented  by  them.  For  this  rea- 
son, the  Judgment  is  reversed. 

TATIX)R.  O.  J.,  and  SHAGKLEFORD, 
COGEREIXs  and  WHITFIELD,  JJ.,  ooncor. 
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GRAHAM  T.  CITT  OF  WEST  TAMPA. 
(Supreme  Court  of  Florida.  May  18,  1916.) 

(SyUabua       the  Oowrt.) 

1.  MunXCIPAI,  COBPOBATIOITB  4s39S8-Taza- 
TION— ASSBSSIOENT. 

The  CoDsdtution  ordains  that  the  liuisla- 
tare  shall  provide  for  a  uQiform  and  equal  rata 
of  taxation,  and  shall  prescribe  such  r^ulations 
as  shall  secure  a  just  valuatioQ  of  all  property, 
both  real  and  personal,  that  is  snbjecl;  to  taxa- 
tion, that  all  properbr  shall  be  taxed  upon  the 
principles  established  tor  state  taxation,  but 
cities  and  towns  shall  make  their  own  assess- 
ments for  munidpal  purposes,  and,  when  gener- 
al statutes  provide  regulation  by  which  Just 
valuations  and  uniform  and  equal  taxation  may 
be  attained.  It  Is  not  essential  that  such  ref- 
lations be  incorporated  in  the  charter  of  a  city 
which  has  the  powers  conferred  upon  municipal- 
ities by  the  general  laws,  and  under  a  power  to 
tax  such  city  ma^  prescribe  appropriate  remila- 
tions  to  secure  3ust  valuations  and  a  uniform 
and  equal  rate  of  taxation. 

[Ed.  Note. — For  other  cases,  sen  Municipal 
Corporations,  Cent  Dig.  8f  2023-2(^7;  Dec. 
Dig.  «==»958.] 

2.  Taxation  «=»347— AsfiESsmnT— RiQtn- 
aiTSs. 

Valuations  for  taxation  must  have  a  just 
relation  to  the  real  value  of  the  property  as- 
sessed, and  there  must  be  no  substantial  inequal- 
i^  in  valuati<H]8  in  tiie  various  Icinds  and  items 
of  jwopoty  that  is  subject  to  the  tax. 

[Ed.  Note.-— For  other  cases,  see  Taxation, 
Gent  Dig.  H  &79-681,  S83;  Dec  Dig.  «» 
347.1 

3.  CoNHTmjnoNAL  Law  €=»284{1)— Due  Pbo- 

OE88  or  Law— AaSESSMENT  FOB  TAXATION. 

The  means  and  methods  prescribed  for  as- 
certaining the  value  of  ^per^  for  tnxatitm 
purposes  mutt  be  subfltantially  observed  and 
followed,  or  else  the  assessment  will  be  invalid 
and  a  taklnf  of  proper^  wtthont  due  process  of 
law. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  S  S96;  Dec.  Dig.  «=»2S4(1).} 

4.  Taxation  *s>847— Assbssiont— VAUDrrr. 

Wliile  the  law  accords  a  range  of  discretion 
to  the  officer  authorized  to  ascertain  and  deter- 
mine valuations  of  property  for  purposes  of 
taxation  when  the  officer  proceeds  in  accordance 
with  and  substantially  complies  with  the  re- 
quirements of  law  designed  to  ascertain  such 
values,  yet  if  the  steps  required  to  be  taken  in 
making  valuations  are  not,  in  fact,  and  in  good 
faith  actually  taken,  and  the  valuations  are 
shown  to  be  essentially  unjust  or  unequal  ab^ 
stractlj  or  rdatlvdy,  the  assessment  Is  invalid. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  570-681,  688;  Dec.  Dig.  «=»347.j 

5.  Taxation  «==»453— Assessment— Coixeo- 
tion— jubisdicnon  of  equity, 

Where  the  essential  requirements  of  law  are 
not  observed  in  making  valnations  of  property 
for  assessment  and  the  valuations  as  made  are 
shown  by  admissionB  or  proofs  to  be  clearly  ex- 
cessive, unjust  and  unequal,  appropriate  relief 
may  be  had  in  equity,  even  though  the  proceed- 
ings authorized  by  law  for  seeking  relief  from 
administrative  officers  were  not  ualized,  where 
the  case  made  shows  a  flagrant  violation  of  or 
omission  to  follow  the  mandatory  requirements 
of  the  law  in  valuing  property  for  taxation. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  I  800 ;  Dec.  Dig.  «=)453.] 

Appeal  from  Circuit  Conrt,  HlUsboiongh 

County;  F.  M.  Robles,  Judge. 


Bill  of  equity  by  James  S.  Graham  against 
the  City  of  West  Tampa,  l^rom  an  order 
sustaining  a  demurrer  to  tbe  bill  of  com- 
plaint, defendant  appeahi.  Reversed. 

Sandler  &  Nysewander,  of  Tampa,  for  ap- 
pellant. Howard  P.  Macfarlane,  of  Tunim. 
for  appellee. 

WHITFIELD,  J.  In  a  blU  of  complaint 
Qraham  alleges,  in  effect,  that  be  owns  de- 
scribed lands  in  the  city  of  West  Tampa; 
that  under  asserted  authority  the  municipal- 
ity "attempted  to  asseaav  levy  and  collect  taxes 
for  the  year  1914  against  complainant's  said 
land,  tbe  said  taxes  amounting  to  $74.70,  as 
shown  by  the  defendant's  assessment  roll  for 
the  said  year";  that  sncb  levy  and  assess- 
ment are  illegal  and  void,  because  the  charter 
act  contains  no  provision  for  "uniform  and 
equal  rate  of  taxation,"  or  "prescribe  such 
regulations  as  shall  secure  a  Jost  valnatlou 
of  all  property" ;  that  an  ordinance  of  tbe 
city  adopted  prior  to  the  present  <dty  charter 
purporting  to  provide  tor  the  ctKUtltutlonal 
requirements  of  nnlformity,  equality,  and 
just  valuation,  is  ultra  vires,  and  was  in- 
capable of  being  ratified  by  tbe  in^soit  dty 
diarter;  that  the  property  was  not  'taxed 
upon  the  prindplea  established  for  state 
taxation,"  as  required  by  the  Constitution; 
that  said  taxes  are  not,  in  fact  Just;  that 
one  W.  J.  Twltt  acted  as  defendant's  tax 
assessor  for  the  year  1914,  and,  as  such  as- 
sessor, it  became  and  was  his  duty  to  do 
those  things  and  adopt  such  methods  as 
would  adequately  secure  to  complainant  a 
just  valuation  of  his  property  for  assess- 
ment, but,  wholly  falling  thus  to  do,  said 
assessor  assessed  complainant's  land  at  a 
value  entirely  arbitrary,  unjost,  and  ex- 
cessive, said  value  being  arrived  at  or  de- 
termined in  an  arbltrarr  and  illegal  manuer; 
that  said  assessor  at  no  time  visited  or  In- 
spected said  lands,  though  unacquainted  with 
their  value,  and  though  often  requested  so  to 
do  by  complainant,  and  complainant  on  infor- 
mation and  belief  charges  that  said  asses- 
sor made  no  effort  to  ascertain  and  determine 
the  value  of  said  lands,  and  that  the  value 
actually  placed  there<m  by  said  assessor,  to 
wit,  $4,150,  was  by  him  fixed  arbitrarily,  and 
not  upcHi  any  evidence  which  might  or  could 
enable  blm  to  form  a  fair  and  just  estimate 
of  its  value  for  assessment ;  that  said  assess- 
ed value  is  more  than  douUe  the  actual 
cash,  fair,  or  just  value  of  said  lands;  that 
they  have  never  been  and  are  not  w«th 
over  ¥^,000;  that  said  assessw  failed  to 
assess  for  taxation  the  personal  property  ci 
numerous  of  defendant's  taxpayers,  indod- 
ing  complainant;  that,  in  fact  no  due  or 
real  effort  was  made  by  said  assessor  to 
assess  the  personal  inroperty,  subject  to  tax- 
ation by  defendant,  during  said  year;  that 
he  listed  tot  personal  prc^rty  taxation  for 
that  year  not  over  200  persons,  as  aK>ears  by 
defendant's  assessment  roll,  whereas  defoid- 
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ant'B  pemmal  property  taxpayers  are  many 
times  said  number,  tbat  Is  to  say.  the  per- 
sona owning  personal  property  sabject  to 
taxation  by  defendant  for  said  year  far  ex- 
ceeded tlie  number  actually  taxed,  said  oimla- 
slon  to  assess  or  tax  suoti  a  great  amonnt  of 
personal  property  being  contrary  to  oonati- 
tnttonal  principles  unlformUy  and  eanallty 
of  taxatlim;  tbat  not  only  is  the  assessed 
valoatlon  of  omnplalnaut's  lands  onjnst  and 
excesslTe,  regardless  of  the  assessed  value  of 
similar  lands  within  defradantfa  limits,  but 
said  Talnatkm  Is  equally  unjust  and  excess- 
ive in  pnqiortlon  to  the  valuation  placed  on 
said  other  property;  that  said  lands  are 
almost  endrdy  wild  and  woodlands,  unplat- 
ted and  suited  <«ly  for  agricultural  purposes 
and  derive  no  b«iefit  whatever  from  said 
dty  government. 

The  ^ayer  is  that  the  c<flleetion  of  the 
tax  be  enjoined,  and  the  asserted  lien  be 
held  illegal  and  void. 

A  demurrer  to  the  bill  of  complaint  was 
sustained,  and  the  complainant  appealed. 

[1]  The  Constltntlon  provides  tbat: 

'The  legiBlature  aliall  provide  for  a  uniform 
and  equal  rate  of  taxation,  and  shall  prescribe 
such  regulations  bb  shall  secure  a  just  valua- 
tion  all  property,  both  real  and  personal,  ex- 
cepting su^  property  as  may  be  exempted  by 
law  for  municipal,  educational,  literary,  sdeu- 
tific,  religious  or  charitaUe  purposes." 

"No  tax  shall  be  levied  except  in  pursuance 
of  law." 

"The  Legtfllature  shall  authorize  the  several 
counties  and  incorporated  cities  or  towns  in  the 
state  to  assess  and  impose  taxes  for  county  and 
municipal  purposes,  and  for  no  other  purposes, 
and  all  property  shall  be  taxed  upon  the  prin- 
ciples eataUished  for  state  taxation." 
Sections  1,  3,  and  5,  art  9,  Ck>nsL 
"The  Legislature  shall  have  power  to  establish 
and  to  ahoUsh  municipalities,  to  provide  for  their 
government,  to  prescribe  their  jurisdiction  and 
powers,  and  to  alter  or  amend  the  same  at  any 
time.  When  any  municipality  shall  be  abolish- 
ed, provision  shall  be  made  for  the  protection 
of  its  cmdltors."   Section  8,  art.  8,  Const 

Chajiter  0867,  Acts  of  1907,  as  revised  and 
am»ded  by  chapter  6782,  Acts  of  1913,  con- 
tains the  charter  powers  granted  to  the  dty 
of  West  Tampa.  Section  2  of  the  latter  dup- 
ter  contains  the  following: 

"Said  corporation  is  hereby  granted  all  the 
powers  given  to  municipal  corporations  under 
the  general  laws  of  the  state  and  in  addition 
thereto  the  following  iq>ecial  powers,  which  shall 
not  be  construed  as  limited  or  qualified  by  any 
provisions  or  limitations  contained  in  said  gen- 
eral laws,  v^.,  power  to  affix  a  valuation  upon 
property  within  its  limits,  both  real  and  per- 
sonal, for  the  purpose  of  municipal  taxation, 
independent  and  irreapecdve  of  such  valuation 
as  fixed  by  the  state.'^ 

The  following  proviMon  apprars  In  the 
General  Statutes: 

'The  city  or  town  council  shall  have  power 
to  raise  by  tax  and  assessment  upon  all  real  end 
personal  property,  and  by^  license  on  profes- 
sions, bnsmess  and  occupations  carried  on  with- 
in the  corporation,  all  sums  of  money  which  may 
be  required  for  the  improvement  and  good  gov- 
ernment of  the  city,  and  for  carrying  out  the 
powers  and  duties  her^  granted  and  imposed ; 
and  to  enforce  the  receipt  and  collection  of  the 
same  in  the  mannn  now  provided  by  the  laws 


of  the  state  for  the  asKssment  and  collect! <ai 
of  state  taxes  and  llcensM."  Section  1052,  Gen. 
Stats.  1906. 

The  Constitution  expressly  and  mandator- 
ily requires  that: 

(1)  "The  Legislature  shall  provide  for  a  uni- 
form and  equal  rate  of  taxation,  and  shall  pre- 
scribe such  regulations  as  shall  secure  a  just 
valuation  of  all  property,  both  real  and  per- 
sonal," that  is  not  lawfully  exempted  from  taxa- 
tion ;  (2)  that  "no  tax  shall  be  levied  except  In 
pursuance  of  law" ;  (3)  "the  Legislature  shall 
authorize  the  several  *  •  •  incorporated 
cities  or  towns  in  the  state  to  assess  and  impose 
taxes  for  •  •  •  municipal  purposes,  and 
for  no  other  purposes" ;  (4)  "and  aU  prt^r^ 
shall  be  taxed  upon  the  principles  established 
for  state  taxation^' ;  and  (5)  "but  the  cities  and 
incorporated  towns  shall  make  their  own  assess- 
ments for  municipal  purposes  upon  the  property 
within  their  limits." 

The  provision  of  section  8  of  article  8  of 
the  Oonstitution  that  "the  Legislature  shall 
bave  power  to  establish  and  to  abolish  mu- 
nicipalities, to  provide  for  their  government, 
to  prescribe  their  Jurisdiction  and  powers, 
and  to  alter  or  amend  the  same  at  any  time" 
does  not  conflict  with  the  above-quoted  pro- 
visions of  sections  1,  8,  and  5  ot  article  9 
of  the  Constitution. 

The  dwrter  act  ot  the  city  of  West  Tampa 
by  incorporating  therein  the  powers  ^ven  to 
municipalities  under  tbe  general  laws  of 
'  the  state,  wblch  powers  indude  tbe  power 
of  taxation,  thereby  conferred  upon  the 
city  the  power  of  taxation,  and  such  power 
carried  with  It  the  incidental  power  and  the 
organic  duty  to  provide  for  a  uniform  and 
equal  rate  of  taxation  and  for  a  Just  valua- 
tion of  all  taxable  property  both  real  and 
personal  within  tbe  Jurisdiction  of  the  dty. 
The  general  laws  of  the  state  provide  the  reg- 
ulations by  which  just  valuations  and  uni- 
form and  equal  taxation  may  be  attained, 
and  it  was  not  necessary  to  include  regula- 
tions for  that  purpose  in  the  charter  acts. 

An  ordinance  of  the  dty  prescribes  regula- 
tions In  substantial  accord  with  the  statutory 
regulations  for  obtaining  Just  valuations  and 
uniform  and  equal  taxation,  and  such  ordi- 
nance is  a  suffldent  provision  on  the  subject ; 
it  having  beea  continued  in  force  by  the 
amended  charter  act 

While  the  objections  to  the  asserted  taxing 
power  of  the  city  do  not  appear  to  be  well 
founded,  the  allegations  as  to  the  manner 
in  wbldi  the  power  was  exercised  in  the  case 
are  suffldent  to  call  for  a  response  from  the 
dty. 

[S,  S]  Valuations  for  taxation  must  have  a 
Just  relation  to  tbe  real  value  of  the  property 
assessed,  and  there  must  be  no  substantial 
inequality  in  valuations  In  the  various  kinds 
and  Items  of  property  tbat  is  subject  to  the 
tax.  The  means  and  methods  presoibed  tor 
ascertaining  the  value  ot  property  for  tax- 
ation purposes  must  be  substantially  ch- 
served  and  followed,  or  else  tbe  assessment 
will  be  Invalid  and  a  taking  of  property  with- 
out due  process  ot  law. 

C4]  While  the  law  accords  a  range  of  dla- 


Digitized  by  Google 


928 


71  SOUTHERN  BB3PORTEE 


(La. 


cretlon  to  the  officer  authorized  to  ascertain 
and  determine  valuations  of  property  for 
purposes  of  taxation,  when  the  officer  pro- 
ceeds Id  accordance  with  and  substantially 
cwnplies  with  the  requirements  of  law  design- 
ed to  ascertain  such  values,  yet,  if  the  steps 
required  to  be  taken  in  making  valuations 
are  nc^  In  fact  and  In  good  faith  actually 
taken,  and  the  valuations  are  shown  to  be 
essentially  unjust  or  oneqaal  abstractly  or 
relatively,  the  assessment  Is  invalid.  Valua- 
tions of  property  for  taxation  mtut  be  as- 
certained in  the  manner  required  by  law  and 
must  have  relatirai  to  the  actual  value  of  the 
property;  and  there  must  be  no  substantial 
toequality  in  valuations. 

[1]  Where  the  essential  requirements  of 
law  are  not  observed  in  making  valuations  of 
property  fbr  assessment,  and  the  valuattons 
as  made  are  sliown  by  admissions  or  proofs 
to  be  clearly  excessive,  unjust,  and  unequal, 
appropriate  relief  may  be  had  in  equity,  even 
though  the  proceedings  authorized  by  law  for 
seeking  relief  from  admlnlstiatlve  ofQt^rs 
were  not  utUixed,  where  the  case  made  shows 
a  flagrant  violation  of  or  omission  to  follow 
the  mandatory  requirements  of  the  law  In 
valuing  property  for  taxation. 

The  allegations  of  tile  bill  of  complaint  as 
to  the  manner  in  which  the  valuation  of  the 
complainant's  property  was  ascertained  that 
are  admitted  by  the  demurrer  show  manifest 
injustice  and  illegality,  which  require  a  re- 
sponse from  the  cit7. 

The  order  appealed  from  is  reversed. 

TATLOR,  a  J.,  and  BHACKUEDFOBD, 
OOOKRELL,  and  BLLIS,  JJ^  ooncnr. 


(139  La.) 

No.  21961. 

CITY  OF  ALEXANDRIA  et  at  v.  POLICE 
JURY  OF  RAPIDES  PARISH  et  al. 

(Supreme  Court  of  Louisiana.    May  18,  1916. 
On  Motion  to  Dismiss  Appeal  May  25, 

am.)  — ' 

(Byllabu9  by  the  Court.) 
1.  AroiAZ.  AITD    EBBOB  «=»16(>(1>--PK0HIBI- 

HON  Si^BonoN— AHKuLUBNT-'RiaHT  TO  Ap- 
peal. 

An  appeal  by  third  persoiiB  from  a  judgment 
aunulling  an  election  on  the  prohibitioQ  question 
will  be  dismissed  where  appellants  do  not  allege 
and  prove  a  direct  pecutuary  interest  in  the 
sait.  A  future,  contingent,  and  speculative  in- 
terest coofers  no  right  of  action  or  of  appeaL 

[Ed.  Note.— For  other  caBes,  see  Appeal  and 
Error,  Gent.  Dig.  SS  834.  946 ;  Dec.  Dig.  «=» 


/'Additional  ByllaiuM       Bdttoriai  ataffj 

2.  Appeal  and  Ebbob  ^sSlO  —  EiLBOilON 

Contest— Public  Intbbbst. 
The  appeal  of  citizens  and  taxpayers  of  a 
parish  from  judgment  annulling,  at  suit  of  a 
city,  an  election  votii^  prohibition  in  the  parish, 
involves  a  public  interest,  entitling  it  to  be 
transferred  to  the  preference  do(^et. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  3191-3194;  Dec.  Dig.  <ft=> 
610.] 


Appeal  firom  l%irteenth  Judicial  Dlstilct 
Court,  Paridi  ct  Rapides;  James  Andrew^ 

Judge. 

Suit  by  the  City  of  Alexandria  and  others 
against  the  Police  Jury  of  Rapldea  Parish, 
Ben  F.  Thompson,  and  others.  There  was  a 
Judgment  for  complainant,  and  dtlcens, 
property  owners,  and  ta^qnyers  of  the  par- 
ish appeal.  On  motions  to  remove  from  the 
preference  docket,  and  to  dismiss  appeal. 
Motion  to  return  case  to  the  ordinary  dodset 
denied,  and  motion  to  dlsmlaa  a^peai 
granted. 

White.  Holloman  A.  White,  of  Atexandria, 
for  defoidants.  Blackman,  Overton  &  Daw- 
kins,  of  Al^andria,  for  platntilTs. 

On  Motion  to  Remove  from  Preference  Docket 

PROVOSTY,  J.  On  the  ex  pa.rte  applica- 
tion of  the  appellants,  this  case  was  ordered 
to  be  transferred  to  the  preference  dock^ 
as  Involving  a  public  interest,  under  section 
3  of  rule  10  (67  South,  ix).  Appellees  now 
move  that  said  order  be  rescinded,  and,  in  Uu 
alternative,  ask  that  a  moti(»i  which  has 
beoi  filed  to  dismiss  the  appeal  be  heard  and 
disposed  of  in  advance  of  the  merits.  In  view 
of  the  -very  great  probability  of  the  said  mo- 
tion having  to  be  sustained. 

The  facts  are  that,  probibiticm  having  been 
voted  in  the  parish  of  Rapides  at  an  election 
held  under  the  auspices  of  the  p<dlce  Jury, 
the  city  of  Alexandria  filed  this  suit  to 
contest  the  elecdion,  and  obtained  Judgment^ 
and  the  police  Jury,  by  formal  resolution,  ac- 
quiesced In  the  Judgment ;  and  tiie  appellants 
tbeai  took  the  present  uveal,  alleging  them- 
selves to  be  citizens,  property  owners,  and 
taxpayers  of  Oie  parish  of  Bai^des,  and  to 
have  an  interest  as  such  In  the  maintenance 
of  prohibitim  in  said  pariah  because  thereby 
the  property  values  and  the  public  revenues 
will  be  Increased,  taxation  and  criminal  ex- 
penses reduced,  desirable  Immigratton  prcnnot- 
ed,  and  they  themselves  will  be  procured  *'Qie 
;  gratlflcatlon  of  an  Int^Iectual  enjoyment  of 
rells^on,  morality,  and  tast^';  and  all^^nft 
further,  that  they  have  an  interest  aa  voters 
in  seeing  that  tibe  result  of  the  said  election 
be  passed  on  by  this  court;  and  alleging 
furti»r,  that  fhey  and  a  large  number  of 
other  dtizois,  voters,  and  taxpayers  of  said 
parish  have  organized  tbonselves  Into  an 
Antl-Saloon  I^eague,  and  that  th^  desire  to 
appeal  in  the  further  quality  of  members  and 
offlc»n  of  tills  league,  the  object  of  whose 
organisation  is  to  promote  temperance  and 
<VPOse  intemperance. 

The  grounds  ot  the  motion  are  as  follows; 

"^at  said  appellants  wne  and  are  not  par* 
ties  to  said  sulL 

"That  said  appellants  are  ttiird  persons  in  re- 
lation to  said  suit  and  said  judgment. 

"That  said  appellants  have  no  appealable  in- 
terest in  said  cause. 

"That  said  appellants  have  no  direct  pecaniuy 
interest  in  said  cause. 

"That  said  appellants  have  not  been  anneved 
or  injured  hy  the  judgment  rendered  by  the  dif 
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trict  conrt  from  vhleh  tliQjr  undertake  to  proM- 
cat«  this  appeal. 

"That,  in  fine,  said  appeUants  have  not,  ana 
do  not  allege  and  show  that  Aej  have,  any 
interest  in  said  cause,  or  in  the  jud^ent  from 
which  they  nndertake  to  prosecute  this  appeal, 
that  can  strre  m  a  legal  sroond  or  iHima  for 
the  prosecadon  of  an  appeal  from  tald  ymg- 
mcant" 

12]  nie  am,  In  our  optnloii,  certainly  in- 
Tolres  a  pnblic  interest  It  afTects  a  large 
parish  of  the  state  and  the  dtr  of  Alezan- 
dria,  and  the  inbabltanta  thereof,  in  all  the 
.xwpects  mentioned  In  the  aU^atltms  upon 
whldi  the  prayetr  for  the  appeal  is  based. 

But  tHe  xi^t  of  the  appellants  to  take 
the  appeal,  and  ther^y  to  Impose  vpm  this 
court  and  upon  the  appellees  the  task  of  con- 
sidering tbe  case  on  Us  merits,  Is  not  so 
clear;  these  is  wisdom  therefore  In  tbe  aug- 
ffBstlim  that  the  motion  to  dismlas  be  first 
consldexed  and  disposed  of,  in  order  that. 
In  the  event  of  its  being  sustained,  the  con- 
sideration of  the  merits  be  dispensed  with. 

This,  however,  shoold  not  be  allowed  to 
<tolay  the  trial  of  the  merits,  and  this  court 
will,  in  oonaequoioet  take  order  accordingly. 

Motion  to  retnm  the  case  to  the  ordinary 
doacet  is  dented,  and  tbe  motlcHi  to  dismiss 
la  fixed  fbr  trial  for  Monday,  22d  of  May, 
1916. 

On  Motion  to  Dismiss  Appeal. 

IjAND,  J.  [1]  In  November,  1915,  an  elec- 
tion was  held  In  the  parish  of  Rai^des  for 
the  purpose  of  talting  the  sense  of  the  quali- 
fied voters  for  that  parish  as  to  whether  or 
not  Intoxicating  liquors  should  be  licensed 
and  sold  throughout  the  limits  of  said  parish 
on  and  after  January  1,  1917. 

The  returns  of  said  election  showed,  oo 
their  ftice,  a  majority  of  7  votes  In  favor  of 
prohibition,  and  the  police  Jury  of  the  par- 
iflti  by  a  vote  of  8  to  7  so  proclaimed  the  re- 
sult of  the  election. 

Therenpon  the  present  suit  was  Instituted 
to  perpetually  enjoin  the  police  Jury  from 
passing  au  oirdlnance  giving  effect  to  said 
election  and  from  prohibiting  tbe  sale  of  In- 
toxicating liquors  as  a  result  tbereot 

The  plaintiffs  based  their  cause  of  action 
upon  alleged  defects  and  illegalities  occur- 
ring prior  to  the  date  of  election ;  among 
other  grounds,  that  no  offlceni  of  election  had 
been  legally  provided,  that  the  form  of  tbe 
ballot  was  unintelligible  and  misleading,  and 
that  there  was  no  prodamatlon  of  election 
giving  voters  to  know  that  the  election  would 
be  held;  that  no  election  bad  been  held  at 
McNary  precinct;  that  the  election  had  not 
been  held  at  the  election  predncts  as  estab- 
lished and  numbered  by  the  police  Jury. 

Tbe  case  was  tried,  and  Judgment  was 
rendered  In  favor  of  the  plaintiffs,  decreeing 
the  election  to  be  null,  void,  and  of  no  ef- 
fect, and  perpetually  enjoining  the  police 
Jury  from  passing  an  ordinance  giving  effect 
to  said  election,  and  from  prohibiting  the 
sale  of  Intoxicating  llqnors  as  the  resnlt 
thereof. 
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The  police  Jury  unsuccessfully  moved  tor 
a  new  trial,  and  the  Judgment  was  signed. 

Thereupon  the  police  Jury,  by  a  vote  8  to 
4,  resolved  not  to  appeal  from  said  Judg- 
ment, and  directed  the  district  attorney  to 
formally  acquiesce  In  the  Judgment  Where- 
upon that  official  appeared  In  open  court  and 
filed  a  motion  Informing  the  Judge  presiding 
that  the  police  Jury  would  not  prosecute  an 
appeal  from  said  Judgment,  but  on  the  con- 
trary formally  acquiesced  therein. 

On  March  22,  1016,  Benjamin  F.  Thomp- 
son and  other  persona  representing  them- 
selves as  officers  and  members  of  the  Rapides 
Parish  Anti-Saloon  League,  and  as  leeidents, 
voters,  pr<K>erty  owners,  and  taxpaym  of 
said  pariah,  petitioned  for  and  were  granted 
an  order  for  a  devolutive  appeal  retomabls 
to  the  Sapreme  Court  of  this  state. 

The  petltlffli  of  an>eal  contains  tbe  follow- 
ing allegatlong  supported  by  affidavit: 

"I.  PetltioDers  present  this  petition  individ- 
ually and  Bfl  members  and  officers  ct  the 
Kapides  Parish  Anti-Salooa  Ijeague,  of  which 
the  said  Benjamin  F.  Th<Mnpsoo  is  presideDt, 
H.  H.  White  IB  vice  president,  O.  Ootmigham  is 
secretary,  and  tin  other  named  persons  are 
members  of  the  execntive  committee. 

"II.  Petiti<mers  aver  that  they  are  third  per- 
sons not  the  ori^nal  parties  to  this  suit;  umt 
they  are  citizens  and  residents,  voters,  property 
owners,  and  taxpayers  of  Rapides  pariab,  Louis- 
iana; that  th(^  have  been  aggrieved  by  the 
judgment  whidi  has  been  rendered  herein,  and 
that  they  desire  to  take  appeals,  both  suntensive 
and  devolutive  thoefrom,  to  the  honoraue  Sa- 
preme Conrt  ot  Louisiana,  at  New  Orleans, 
Louisiana. 

"III.  They  aver  that  they  axe  interested  in 
this  litigation,  and  the  partlcalars  in  whiiA 

tbey  have  been  aggrieved  by  the  said  judgment 
ar«,  among  others,  as  follows: 

"(A)  They  have  suffered  a  pecuniary  grievance 
because  they,  as  residents,  citizens,  property 
owners,  and  taxpayers,  are  interested  in  the  sub- 
ject-matter of  thia  suit,  whidi  affects  the  fiscal 
affairs,  the  revenues,  and  the  finnndal  condition 
of  the  city  of  Alexandria,  of  which  dty  a  num- 
ber of  petitioners  are  citizens,  and  of  the  par- 
ish of  Rapides.  In  this  connection  petitionen 
aver  that  they  are  informed  and  verfly  believe, 
and  so  avev  on  information  and  twllet,  that  if 
the  decision  ol  this  court  la  reversed  on  appeal, 
and  the  prohibitioD  of  the  sale  of  intoxloLting 
litiuors  in  Rapides  parish  Is  put  into  legal  effect 
from  and  after  January  1,  1917,  the  property 
values  in  Rapides  pariah,  Louisiana,  generally, 
and  the  valuation  of  the  individual  property  of 
petitioners  will  be  greatly  increased;  that  the 
criminal  expenses  of  the  parish  will  be  greatly 
decreased ;  that  desirable  immigration  Into  the 
parish  will  be  greatly  promoted;  that  taxation 
will  be  greatly  reduced,  and  that  the  material 
prosperity  of  the  parish,  and  of  petitioners  In- 
dividually will  be  greatly  enhanced. 

"(B)  Besides  the  financial  interest  which  peti- 
tioners have  in  this  case,  tietitioneni  have  an  in- 
terest apart  from  any  pecuniary  loss  or  priva- 
tion, or  any  pecuniary  gain  which  they  may  ex- 
perience from  said  decision,  to  wit:  The  gratifl- 
cation  of  an  Intellectual  enjoyment  of  religion, 
morality,  and  taste,  which  though  not  exactly 
appreciable  or  measurable  in  money,  yet  con- 
Btitute  legal  riidita,  the  deprivati<ai  of  which 
so  aggrieve  petiouiers  as  to  entitle  than  to  ap- 
peal 

"(C)  Fetltlonera  further  aver  that  they  are 
further  aggrieved  by  the  said  judgment  becauM 
under  tholocal  opuon  laws  of  Louisiana  they, 
as  dtlzeos  and  voters,  have  a  legal,  moral,  po- 
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Utical,  and  finandal  intenat  In  the  Nsult  of 
tbla  Utintkm,  and  in  aedng  that  the  reaiilt  of 
the  local  option  election  which  was  contested 
In  this  suit  is  finally  passed  upon,  and  adjudi- 
cated bj  the  highest  coart  in  this  state,  and 
that  same  be  pat  into  legal  force  and  ^ect. 

"Petitionera  farther  represent  that  the  Bap- 
idea  Pariah  Anti-Saloon  Leagae  ia  a  Toluntarr 
asaociation  composed  of  a  large  number  of  citi- 
zens, voters,  and  taxpayers  of  Rapides  parish, 
Ijouisiana,  which  has  a  central  organisation  at 
Alexandria,  Louisiana,  and  has  ward  organiza- 
tions in  the  various  wards  of  this  parish,  the 
purpose  of  which  league  is  generally  to  promote 
the  cause  of  temperance,  to  oppose  inteniper- 
ance,  to  secure  the  prohibition  of  the  sale  of  in- 
toxicating liquors,  by  virtue  of  the  local  option 
laws  of  Louisiana  relative  to  that  subject ;  that 
the  said  Rapides  Parish  Anti-Saloon  League  was 
largely  the  inatrumentality  in  bringing  about  the 
local  option  election  which  ia  contested  in  this 
suit,  and  that  the  said  league  and  officers  and 
Individuals  who  compose  it  have  an  interest, 
both  finaninal  and  moral,  in  the  result  of  the 
lit^tion,  and  are  aggzlered  by  the  judgment 
which  has  been  rendered ;  and  the  said  Rapides 
Parish  Anti-SaloOQ  League  Committee  by  virtue 
of  a  resolution  adopted  at  a  meeting  of  the  said 
executive  committee,  held  at  Alexandria,  Louisi- 
ana, on  the  8th  day  <^  Hardi,  191^  a  copy  of 
which  reaolatiim  is  attached  hereto,  and  made 
part  hereof." 

The  city  of  Alexandria  and  its  coplalntifto, 
who  were  the  original  plaintltFs,  filed  a  mo- 
tion to  dismiss  the  appeal  <m  the  fotlowing 
grounds : 

"That  said  appellants  were  and  are  not  parties 
to  the  suit 

"Hist  said  appellants  are  third  persona,  in 
relation  to  said  suit  and  Jodgment. 

"I%at  said  appellants  have  no  appealable  in- 
terest in  said  cause. 

'I'hat  said  appellants  have  no  direct  pecuniary 
interest  in  said  cause. 

"That  said  appellants  have  not  been  aggrieved 
or  eni<nned  by  the  judgment  rendered  by  the 
district  court  from  whidi  they  undertake  to 
prosecute  this  appeal. 

"That,  in  fine,  said  appellants  have  notj  and 
do  not  allege  and  show  that  they  have  any  inter- 
est in  said  cause,  or  in  the  Judgment  from  which 
they  undertake  to  prosecute  this  appeal,  that 
can  aerve  as  a  legal  ground  or  basis  for  the 
prosecution  of  an  appeal  from  said  judgmmt." 

The  same  plaintiffs  also  filed  another  mo* 
Uon  to  dismiss  this  appeal  on  the  ground 
that  the  Supreme  Court  Is  without  Jurisdic- 
tion ratione  materlae  In  the  premises. 

This  motion  Is  without  merit.  The  <Aty  at 
Alexandria  allied  that: 

It  "derives  from  the  licensing  of  the  sale  of 
liquor  at  retail  within  its  corporate  limits  the 
annual  revenue  of  not  less  than  thirty  thousand 
dollars." 

Several  wholesale  and  retail  liquor  dealers 
in  the  dty  of  Alexandria  are  also  plaintiffs 
in  this  suit,  and  eadi  of  them  alleged  that  he 
derived  from  hla  business  a  net  annual  profit 
of  not  less  than  C2,100. 

Appellees  contend  that  the  ai^llants  have 
no  direct  pecnnlary  Interest  In  the  subject- 
matter  of  this  suit,  and  therefore  cannot  ap- 
peal. In  support  of  this  proposition,  the  ap- 
pellees cite  a  number  of  cases,  commencing 
with  Lafltte  t.  Duncan.  4  Hart  <n.  S.)  622, 
and  ending  with  Levert  v.  ^rley  Planting 
Company,  135  La.  029,  66  South.  SQL  In  the 
latter  case  it  was  held  that  stoc^olders  oC  a 


corporation  have  no  pecuniary  Interest  In  Its 
property  which  entitles  them  to  appeal  from 
an  order  of  s^ure  and  sale.  Of  course  a 
shareholder  has  an  indirect  and,  SfHoetimes, 
a  very  valuable  interest  in  the  prop^iy  ct 
the  corporation. 

i^alntlffs  allege  that  prohibition  in  the  par- 
ish of  Rapides  will  directly  and  necessarily 
derive  the  dty  of  Alexandria  of  930,000  In 
annual  reTenues,  and  break  up  the  business 
ot  all  dealers  of  intoxicating  liquors.  Ap- 
pellants, on  the  other  hand,  allege:  , 

That,  If  pn^bition  should  go  into  effect  on 
January  1,  1917,  "the  property  values  In  Bap- 
ides  parish,  Louisiana,  generally,  and  the  valiia- 
tioa  of  the  individual  property  of  petitiniers, 
will  greatly  increase,  that  the  revenues  of  the 
parish  will  be  greatly  increased:  that  the 
criminal  expenses  of  the  parish  will  be  greatly 
decreased ;  that  desiraUe  immigration  into  the 
parish  ^ill  be  greatly  prtmioted ;  that  taxation 
will  be  greatly  reduced:  and  that  the  material 
prosperity  ot  the  parini  and  of  petitioDers  in- 
dividually will  be  greatly  enhanced." 

■  Tlie  pecuniary  interest  thus  allied  is  fu- 
ture, cmtingent,  and  speculatlTe,  and  la  not 
"a  real  and  actual  Interest,"  already  arisen, 
required  for  the  bringing  of  an  action.  Code 
of  Practice,  art.  16. 

In  this  litigation,  the  police  Jury  r^resent- 
ed  the  people  of  the  parish  of  Rapides.  The 
same  police  Jury,  whidi  had  ordered  and  su- 
pervised the  election  and  proclaimed  the  re- 
sult, was  made  the  defoidant  in  the  suit  to 
annul  the  election.  After  the  final  Judgm^t 
against  the  police  Jury,  that  body,  in  the  ex- 
ercise of  its  discretion,  resolved  to  acquiesce 
in  the  Judgment,  and  not  to  prosecute  an  ap- 
peal therefrom. 

The  appellants  have  a  common  Interest 
with  all  other  prohibitionists  of  the  parish  In 
reversing  said  judgment,  and  the  antlprobibi- 
tionlsts  have  a  like  common  interest  In  so*- 
taining  said  Judgment  But  such  common  In- 
terest will  not  support  an  appeaL 

In  tiullbeau  v.  Dctlege,  32  La.  Ann.  OOB. 
an  election  case,  judgment  was  rmdered  In 
favor  of  the  plaintiff,  and  the  defendant  did 
not  appeaL  But  the  incumbent  in  office  ap- 
pealed, as  a  third  party,  alleging  a  lai^e  pe- 
cuniary Interest  Tbe  appeal  was  dismissed, 
the  court  saying: 

"Hie  rule  of  law  which  grants  to  a  third  par- 
ty the  right  of  appeal  from  a  judgment  rendered 
in  a  suit  to  which  lie  was  not  a  party,  requires 
him  to  allege  and  thoto  a  direct  pecuniary  inter- 
est in  the  controversy." 

This  court,  in  State  ex  reL  Newman 
Haylesi  32  La.  Ann.  1135,  an  election  case, 
repelled  the  contention  that  an  important 
public  interest  affecting  the  people  of  an  en- 
tire parish  was  sufficient  to  give  the  court  Ju- 
risdlctlMi. 

This  court's  Jurlsdictl(xi  is  limited  to  the 
category  of  cases  set  forth  In  article  85  of  the 
Constitution.  The  present  appeal  docs  not 
involve  any  amount  or  question  within  our 
appellate  Jurisdiction. 

We  realise  the  Importance  ot  the  qnesUmi 
of  pnAibitlon  In  any  community,  bnt  at  the 


71  BOUTHEBN  REPORTER 


Digitized  by  Google 


MONTOOMERY-FJBROUSON  CX>.  T.  WILLIAM  T.  HARDIG  A  SONS 


931 


same  time  we  would  not  be  Jastlfled  In  naurp- 
Ing  Jnrladlctlon  In  order  to  determine  such 
qnestlon. 
Appeal  dismissed. 

039  La.) 

No.  2194B. 
WILSON  T.  YAZOO  &  M.  V.  E.  CO. 
In  re  YAZOO  &  M.  V.  R.  00. 
(Sapreme  Court  of  Louisiaiia.   May  22,  1916.) 

CsanoBASi  «=>5(1)  —  Pbohibition  «ss>3(2)  — 

Remedt  bt  Apfkai.. 
A  case  Involving  the  overruling  by  the  trial 
court  of  exceptions  to  the  manner  in  which  cita- 
tiou  was  served  is  appealable,  so  that  certiorari 
and  prohibition  will  not  lie. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  I  5:  Dec.  Dig.  «=»5<1);  Prohibition, 
Gent.  iHg.  H  6.  6;  Dec.  Dig.  <^(2).] 

Action  by  Bessie  Wllaon  against  the  Xasoo 
ft  HlasbwUn)!  Vall^  Ballroad  Company, 
indgment  for  plaintUE.  and  defendant  ap- 
pUea  fbr  inita  <rf  cNtiorart  and  pn^klU- 
tion.  Application  draled. 

Hunter  C.  Leake,  of  New  Orleans,  and 
Harvey  E.  Ellis,  of  Covington  <Chas.  N. 
Bnrdi  and  H.  D.  Minor,  both  of  Memphis, 
Tenn.,  of  counsel),  for  relator. 

PROVOSTY,  J.  An  exception  to  the  man- 
ner In  which  citation  was  served  was  over- 
ruled by  the  trial  court;  and  defendant  ap- 
plies to  this  court  for  the  writs  of  certiorari 
and  prolilbitlon.  The  case  is  appealable, 
and  the  trial  court  has  Jurisdiction  of  it; 
therefore  the  remedy  Is  by  appeal,  and  the 
said  writs  will  not  lie.  State  ex  rel.  Jen- 
nings V.  Miller,  Judge,  109  La.  701,  33  SoQth. 
739;  Iberia  v.  Morgan's  Li  ft  T.  R.  &  S.  S. 
Co.,  120  La.  492,  56  Sooth.  417;  State  ex 
rel.  La.  Trust  Savings  Bank  t.  Board  of 
Liquidation,  135  La.  671,  65  South.  745. 

Applicatloa  denied,  at  the  cost  of  relator. 


(JS9  Ia) 

No.  20652. 

UOMTGOUEBY-FBB6USON  GO.  t.  WIL- 

UAH  T.  HARDIB  ft  SONS. 
(Sni^uae  Court  of  Loidslana.  March  20,  1916. 
Behearing  Denied  June  5,  191&) 

(ByUabut  by  Editorial  Staff.) 

1.  Pabthebship  ^9242(5)— Action  bt  Pabt- 

NEBSHtP— Evidence. 
In  a  suit  by  a  firm  brought  on  the  ground 
that  the  proceeds  of  the  ci^b  shipped  by  It 
to  tbe  defendants  exceeded  its  debt  to  the  de- 
fendants, leaving  out  of  (he  account  the  debt 
of  the  partner  to  whose  business  the  firm  had 
succeeded,  and  that  the  defendants  owed  such 
amount,  and  that  the  firm  had  never  agreed  to 
pay  the  debt  of  such  partner,  and  that  he  was 
without  authority  to  represent  the  firm  in  agree- 
ing that  the  firm  should  pay  it,  evidence  held 
to  show  that  the  firm's  business  was  merely  a 
continuation  of  Huch  partner's  business. 

[Ed.  Note.— Por  other  cases,  see  Partnership, 
Cent  Dig.  {  S06;  Dec.  Dig.  «=9242(6).] 


2.  Pabtnebshif  «s»146<1)  —  AuTHoanT  o» 
Partneb. 

In  such  case  the  partner  whose  business  had 
been  so  continued  by  the  firm  was  authorized  to 
enter  into  the  afn^ment  with  the  defendants 
whereby  he  executed  two  notes  to  d?fendant8, 
one  in  settlement  of  his  own  debt,  and  one  for 
the  amount  agreed  to  be  advanced  to  tiis  firm. 

CRd.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  {{  242,  243;  Dec.  Dig.  «»140<1).] 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans;  Fred  D.  King,  Judge. 

Action  by  the  Montgomery-Fei^son  Com- 
pany against  William  T.  Hardie  ft.  Sons. 
Judgment  for  defendants,  and  plaintiff  ap- 
Affimed* 


Rlchardflon  ft  Bidiardstm,  of  Homer,  tm 
aniellant  Miller,  Miller  &  Fletchinger,  of 
New  Orleans,  fbr  appelleeo. 

PROVOSTY,  J.  Paeelng  over  the  «cep- 
tloa  of  want  of  proper  parties  and  the  plea 
of  prescription,  although  the  exowtlon  of 
want  of  proper  parties  would  seem  to  be  well 
founded)  idnce  the  only  way  In  which  R.  P. 
Dawson,  now  admittedly  a  partner  in  the 
plaintiff  firm,  was  made  a  party,  If  at  all, 
was  by  a  supplemental  petition  which  ia  not 
in  tbe  record  and,  so  far  as  appears,  was 
never  filed,  and  comii^  at  once  to  the  mer- 
its, we  find  plaintifC's  dalm  to  be  unfounded. 

Tbe  facts  are  that  O.  B.  Montgomery  had 
been  doing  bosIneaB  wl^  the  defendant  firm 
for  some  years,  and  keeping  a  good  account 
with  them,  when,  in  the  latter  part  of  1902, 
be  formed  a  partnership  witb  James  L. 
Drew,  and  Gbrlatie  O.  Ferguson  for  carrying 
(m  tbe  same  business,  whidi  consisted,  in  the 
main,  of  tbe  ownei^p  and  operation  of  a 
cotton  i^ntation,  and,  in  connection  with  it. 
tbe  carrying  on  of  a  commissary,  or  country 
store,  buBlness.  The  store  was  at  RobeUne, 
La.,  and  the  business  was  conducted  £r<Hn 
tbm.  The  partnership  assumed  chai^  ctf 
the  basinesB  on  the  1st  of  January,  1003. 

The  defendants  are  commission  merchants 
and  cotton  factors  in 'New  Orleana  They 
make  cash  advances  to  planters  and  country 
store  mercdiants  on  the  faith  of  cotton  to  be 
consigned  to  them  for  sale  on  a  commission. 
In  January,  1903,  when  Montgomery,  Fergus- 
on ft  Co.  succeeded  Q.  B.  Montgomery  in  Ibe 
tatter's  plantation  and  store  business,  this 
business  was  owing  a  balance  to  the  defend- 
ant company,  and  all  the  cotton  of  the  cot- 
ton season  of  1902-03  has  not  yet  been  slilp- 
ped.  On  January  4,  190S,  G.  E.  Montgom- 
ery wrote  to  the  defendants  as  follows: 

"I  will  be  down  in  the  next  few  days  and 
settle  up  my  account  witb  you,  as  I  have  made 
a  change  in  the  business,  as  you  will  see  from 
tbe  above  [meaning  from  tbe  letter  head].  Those- 
are  the  gentlemen  who  have  been  interested 
with  me  in  tbe  plantation,  and  we  all  tbougbt 
it  best  to  take  an  equal  interest  in  the  store. 
And  all  cotton  to  be  shippsd  from  now  on  will 
come  in  the  firm's  name.** 


^saTor  othsr  cases  wm  nmt  topto  sod  KBY-NUHBBB  In  all  Key-HnmbmA  DlgeiU  sad  iBduaa 
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Tbe  letter  bead  <tf  the  paper  on  wblch  this 
was  written  was  as  follows : 

"G.  E.  Montgomery  O.  O.  Ferguson 

"Drew  Ferguson  J.  L.  Ferguson 

"Office  of  Montgomery,  Ferguson  &  Co. 

"RobeUne.  La." 

At  that  date  Montgomery's  account  with 
the  defendant  company  showed  a  consider- 
able debit  balance  (the  exact  amount  of 
which  la  not  shown  In  the  record),  and  the 
defendant  company  held  his  note  for  $0,500 
to  represent  and  stand  for  whatever  balance 
he  might  be  found  owing  on  flnal  settlement 
The  defendant  company  had  some  cotton  on 
hand  for  him  unsold. 

The  business  with  the  defendant  company 
continued  uninterruptedly;  the  only  change 
being  that  a  new  account  was  opened  In  the 
name  of  the  firm,  and  all  cottons  received 
were  credited  to  this  new  account,  and  the 
checks  upon  tbe  defendant  company  were 
drawn  by  tbe  new  flrm  Instead  of  by  Mont- 
gomery  individnally. 

On  January  24,  1903,  a  letter  tAgaei  "Q. 

E.  Mmtgomery,  per  Hyama."  and  written  on 

paper  with  the  heading  of  Uie  new  flnn,  was 

recelTed  by  the  defendant  «nnpany.  Hyams 

was  the  bookkeeper  of  the  new  firm.  This 

letter  contained  a  remittance  of  91,600  to  be 

an>Iled  to  the  credit  of  Blont^nnery's  Inr 

dividual  account  and  ended  as  fallows: 

"And  when  balance  shipments  are  completed 
I  wiU  Btraighten  out  the  difference." 

On  I<>bruary  2,  1908,  the  defendant  flrm 
wrote  Mcmtgomery  that,  as  he  was  no  longer 
shipping  the  cotton  in  his  name,  they  would 
request  a  remittance  on  hla  penKmal  ac- 
count 

In  answer  to  this  letter  the  defendant  com- 
pany received  a  letter  dated  March  14,  1903, 
written  by  the  bookkeeper  of  the  flrm  under 
the  letter  head  of  the  firm  and  signed  "G. 
n  Montgomery,  per  Hyams,"  stating  that  he 
(Montgomery)  had  been  unable  to  make  the 
collections  wbl(^  he  expected  to  make,  and 
that  he  proposed  to  give  the  note  of  the  firm 
payable  in  tbe  fall  in  settlem^t  of  the  bal- 
ance due  by  him,  and  to  agree  on  the  part 
of  the  flrm  to  ship  not  less  than  600  bales 
In  the  next  cotton  season,  or  to  pay  a  for- 
feit for  any  shortage  in  the  number  of  bales 
to  be  thus  shipped. 

On  April  23,  1903,  the  defendant  company 
wrote  to  Montgomery  inclosing  a  statement 
of  his  account  which  showed  a  debit  balance 
of  $4,850.47,  and  two  bales  of  cotton  unsold, 
and  expressing  a  willingness  to  accept  the 
note  of  the  new  flrm  in  settlement  of  this 
debt,  provided  a  remittance  of  $1,600  to  $2,- 
000  was  made  in  reduction  of  it,  and  advis- 
ing him  that  the  flrm  had  been  drawing 
heavily,  although  no  arrangements  had  yet 
been  made  for  the  year's  business. 

On  the  25th  Montg<»nery  wrote  In  answer 
ttiAt  ba  oonld  not  send  caah,  but  could  send 
•ome  notes  ot  the  Victoria  Lumber  Company 
fir  16^ 


On  May  6, 1908,  Montgomery  came  to  New 
Orleans,  and  there  made  the  necessary  ar- 
rangemttits  with  the  defendant  cmupany  tor 
the  advances  of  the  year.  The  defendant 
company  agreed  to  make  the  advances,  and 
Montgom^,  for  tbe  new  flrm,  executed  two 
notes,  one  in  settlemoit  of  his  own  debt,  and 
one  for  tbe  amount  agreed  to  be  advanced, 
and  agreed  to  slilp  800  bales  of  cotton,  or  pay 
a  commlssl<m  of  $1  per  bale  for  any  shortage. 

Un  September  16,  19(^  the  defendant  com- 
pany mailed  to  the  new  flrm  a  statemait  of 
Ita  account.  On  this  rtatMuent  was  a  mem- 
orandum to  the  ^ect  that  the  defendant 
company  held  the  two  notes  executed  by 
M<aktgomery. 

On  November  25, 1908,  the  defendant  com- 
pany mailed  to  tbe  new  firm  another  state- 
ment of  Its  account  and  oa  thlg  statement 
also  the  two  notes  figured. 

On  December  1,  1808;  the  lOalntlff  firm 
wrote  to  the  deffendant  company: 

'V*,  Uontgomaiy  wDl  be  in  to  see  yoa  this 
week  in  rogani  to  his  individnal  aecouat" 

And  oa  December  4tb: 

"We  suppose  Mr.  Montgomery  has  been 
around  to  see  yon  in  regard  to  his  account,  as 
he  baa  been  la  New  Orlrans  this  wedc" 

Both  these  letters  were  written  by  J.  It, 
Ferguson. 

The  defaidant  company  answered  on  tbe 
6th  that  It  did  not  understand  what  was 
meant  exactly  by  Mr.  Montgom^'a  Individ- 
ual  account,  as  he  bad  none  wltb  it;  to 
please  exj^aln. 

On  December  8th  J.  Zji  Fergoam  wrote: 

"I  did  not  know  that  tiUs  amoont  liad  been 
transferred  to  the  present  firm's  account.  Saw 
Mr.  Montgomery  yesterday.  H«  explained  that 
he  had  spoken  to  other  members  of  tbe  (irnt 
about  tbis  matter,  but  had  neglected  to  call  my 
attention  to  it  I  did  not  understand  Uie  al^ 
uation  Is  the  reason  I  referred  to  It" 

In  AinrU,  1906,  Hr.  Mon^iMueiy  moved 
from  BobeUne  to  Natddtoches,  Ia.,  but  con- 
tinned  to  draw  drafts  on  the  defendant  com- 
pany tbr  the  flnn,  and  also  to  correqwnd  for 
the  firm.  Mr.  3.  I/.  Ferguson  remained  at 
RobeUne  In  Immediate  i^iarge  of  the  business 
there.  In  Febmaiy,  1904,  the  defendant  ccod- 
pany  sent  Mr.  Mmtgomery,  at  his  request,  at 
Natchltodiea,  a  statonent  of  the  plalntUf 
firm's  account  This  statemmt  Uke  tbe  oth- 
ers, contained  a  memorandum  of  the  notes. 
Whether  the  attention  of  Mr.  3.  U  Ferguson 
was  brou^t  at  once  to  this  statement  of  ac- 
count does  not  ai^iiear;  but  on  Aoguat  22, 
1904,  be  wrote  the  defmdant  company  for 
his  firm: 

"We  are  in  receipt  M  your  statement  of  recent 
date,  and  do  not  fuUy  understand  some  of  it 
We  will  see  Mr.  Montgomery  in  a  few  daya  and 
check  it  up  with  Iiim.  We  notice  you  make  a 
charge  for  cotton  not  dipped  also  interest  on 
that  amount.  We  certainly  don't  understand 
this  as  we  did  not  know  of  such  contract  beinr 
made.  Mr.  Mootgome^  also  states  that  $796 
had  been  paid  by  the  victoria  Lumber  Co.  for 
our  credit  We  will  write  you  again  as  soon  aa 
we  see  him  which  will  be  in  this  or  tha  first  of 
next  we^** 
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On  S^Dtanber  1, 1904.  Mr.  J.  L.  Ferguson, 
wrote  tbe  defendant  company  for  bis  firm: 

"We  hflTO  never  anderstood  folly  the  arraDge- 
ments  made  b;  Mr.  Montgomery,  and  have  made 
a  date  with  him  for  Monday  next  to  check  up. 
Our  books  iliow  that  we  Bhipped  cotton  to 
more  than  cover  our  account  of  last  year.  And 
we  note  from  yonr  ttatexoent  gotten  recently 
that  you  applied  the  cotton  to  note  given  by  Mr. 
Mon^omery  for  hie  personal  account,  and  which 
we  wrote  you  that  we  did  not  understand  when 
we  first  received  atatetnent  idiowlng  this  item 
last  summer.  Will  write  you  again  as  soon, as 
we  check  up  wiUi  Mr.  Montgomery,  at  which 
time  he  says  he  will  settle  amount  due  by  him." 

Some  time  In  1904  (date  not  fixed  In  the 
record)  Udntgomery  bad  sold  hla  Interest  to 
a  Mr.  Lee  Tlgner.  Wliettier  this  was  before 
or  after  September  1. 1904,  when,  for  tbe  first 
tlm^  J.  Ll  ITerguson,  ft»r  the  plalntUt  firm, 
annonnced  tbe  Intoitloa  not  to  be  bonnd  bf 
tbe  note  given  by  the  firm  for  the  balance  due 
for  the  preceding  year's  bnalness,  does  not 
appear. 

No  drafts  were  drawn  by  the  plaintiff  firm 
on  tbe  defendant  compaDy  after  December  24, 
1903.  The  defeodant  company  had  then  on 
band  a  good  deal  of  cotton  for  the  plaintiff 
firm,  which  at  the  request  of  the  plaintiff 
firm  it  was  holding  for  a  better  market.  This 
cotton  the  defendant  company  disposed  of 
In  the  course  of  the  year  1904;  and  on  Au- 
gust 18,  1004,  rendered  a  final  account  of  It. 
This  left  the  plaintiff  firm  owing  a  balance 
of  ¥4,140.14;  all  debts  paid.  Including  the 
note  given  for  the  balance  due  by  Montgom- 
ery on  the  preceding  year's  business.  During 
the  years  1905,  1906, 1907,  1908.  and  1909  tbe 
defendant  company  went  on  collecting  the 
pledged  notes  of  the  Victoria  Lumber  Com- 
imny  and  attributing  the  proceeds  to  the  pay- 
ment of  this  balance,  until  in  December,  1909, 
It  rendered  a  final  account  showing  full  pay- 
ment of  this  balance.  In  October  and  Novem- 
ber, 1904,  J.  U  Ferguson  wrote  several  letters 
to  the  defendant  company  for  his  firm  Insist- 
ing that  his  firm  did  not  owe  this  Montgom- 
ery debt,  nor  the  commissions  charged  for  the 
shortage  on  the  800  bales  of  cotton  agreed 
by  Montgomery  to  be  shipped.  As  each  of 
the  pledged  notes  of  the  Victoria  Lumber 
Company  matured  and  was  collected  the  dft- 
fendant  c<mipany  r»idered  to  the  plalnWf 
firm  a  statement  of  account  shawlng  the 
credit 

The  present  suit  was  filed  In  May,  1912. 
Tbe  contention  of  the  plaintiff  Ann  Is  that 
tbe  proceeds  of  the  cotton  shipped  by  It  to 
the  defendant  Ann  exceeded  by  f2,711.4S  its 
debt  to  the  defendant  company,  leaving  out 
of  Qie  account  the  Mcmtgomery  debt,  and 
that  tbe  defendant  company  owes  this 
amount,  as  the  plaintiff  firm  never  agreed 
to  pay  this  Hontgranery  debt;  Montgomery 


'  having  been  without  authority  to  rapKeaent 
it  In  agreeing  to  do  so. 

Tbe  Messrs.  Ferguson  testify  Hiat  they  nev- 
er bad  any  knowledge  of  Montgtnuery^  hav- 
ing made  this  agreemrait  tor  the  firm  until 
about  the  time  Mr.  J.  L.  Ferguson  wrote  the 
letter  of  September  1,  1904. 

The  bookkeeper  testifies  that,  as  for  as  he 
recollects,  the  firm's  account  with  the  de- 
fendant company  was  carried  on  on  the  books 
of  the  plaintiff  firm  as  a  continuation  of  the 
Montgomery  account   To  the  interrogatory: 

"IMd  J.  U  Ferguson  know  duriiig  the  season 
of  1903  that  George  E.  Montgomery  was  in 
debt  to  William  T.  Hardee  ft  Ga  at  tbe  end  of 
1902? 

— he  answered : 

"I  don't  know  what  kept  him  from  knowing 
it,  as  he  was  with  me  in  the  store  where  the 
books  were,  and  the  account  was  kept  in  thsm; 
he  looked  at  the  bocdEs  every  day." 

In  one  of  the  letters  of  tbe  plaintiff  firm 
the  statement  is  made  that  Mwtgomery  sold 
out  his  interest  In  the  business  at  a  band- 
some  profit 

Montgomery  left  the  country  8<nne  years 
ago,  and  his  whereaboute  are  unknown. 

'The  defendant  firm  omtends  that  Mont- 
gomery, in  binding  the  firm  for  the  balance 
of  bis  accoont  of  tlie  year  1802,  acted  with 
the  full  knowledge  and  consent  of  his  part- 
ners, at  least  of  J.  L.  Ferguson,  and  that,  at 
any  rate,  the  plaintiff  firm,  having  reaped 
tbe  benefit  of  the  arrangement  made  by 
Montgomery  for  obtaining  advances  from  tbe 
defendant  company  for  continuing  tbe  busi- 
ness, of  which  arrangement  this  agreement 
to  pay  the  balance  due  on  tbe  preceding 
year's  businoK  was  a  part  and  having  de- 
layed to  repudiate  said  agreement  until  It 
.was  too  late  for  the  defendant  company  to 
protect  itself  by  proceedings  against  Mont- 
gomery's interest  In  tbe  firm,  is  now  estopped 
firom  contesting  the  said  act  of  Montgomery. 

[1,2]  We  think  the  firm's  business  was 
merely  a  continuation  of  Montgomery's  busi- 
ness. This  conclusion  results  Inevitably  from 
all  the  circumstances  of  the  case,  notable 
among  which  are  the  two  facts,  otherwise  In- 
explicable, that  part  of  the  cotton  of  Mon^ 
gomery's  business  season  of  1902  which,  if 
he  had  not  formed  this  partnership,  would 
have  gone  In  part  payment  of  this  debt  of 
his,  was  credited  to  the  account  of  the  firm, 
and  that  the  firm  drew  drafts  on  the  de- 
fondant  company  to  an  amount  exceeding  f2,- 
000  without  any  arrangement  whatever  hav- 
ing been  made  for  that  line  of  conduct,  ex- 
cept the  implied  and  tacit  one  that  the  one 
business  was  but  a  continuation  of  the  other. 

Under  these  circumstances  we  think  Mont- 
gom&ry  bad  authority  to  enter  into  the  said 
agreement 

Judgment  afilrmed. 
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BIOHABDSON  et  al.  t.  McDONALD. 
(Supreme  Court  of  Louisiana.    May  9,  1916. 
Rehearing  Denied  June  5,  1916.) 

(ByUabiu  hu  the  Oowt,) 

1.  Real  Actions  «=s>8C1)— Pbtitok  Aottonb 
— Gbotjndb. 

A  transfer  of  real  estate  in  proceedings  con- 
taining informalities  or  irregularities  rendering 
the  title  Tradable,  but  not  absolutely  null,  cannot 
be  set  aside  in  a  petitory  action  against  a  third 
possessor,  who  was  not  a  party  to  the  transac- 
tion complained  of.  The  <mly  remedy  ia  by  a 
direct  action  of  nullity  against  the  parties  to 
the  transaction. 

[Ed.  Note^— For  other  eases,  see  Real  Actions, 
Gent  Dig.  H  26-28.  31 ;  Dec.  Dig.  «a)>8a).] 

2.  MOBTOAOBS  «»56— VaLIDITT— SlQKATUBE. 

The  mortgagee's  failure  to  sign  the  act  of 
mortage  does  not  render  it  absolutely  null.  His 
proceeding  to  fiwsdoie  the  mortgage  is  an  ac- 
ceptance. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Gent.  Dig.  {  145;  Dec.  Dig.  «S3S6.] 

3.  Abmntees  «s»7— Fobeclosube  of  Mobt- 

QAQE— EXECUTOET  PbO CEED IN Qfr— APPEAL. 

The  only  reme^  of  a  defendant  in  executory 
proceedings,  who  complains  merely  that  there 
was  not  sufficient  antbentie  evidence  before  the 
court  to  warrant  the  issuance  of  the  order  of 
seizure  and  sale,  is  to  appeal  from  the  order. 

[Ed.  Note. — For  other  cases,  see  Absentees, 
Cent  Dig.  8!  14-19;  Dee.  Dig.  ^7.] 

4.  absbnrass  —  cohstitutiohal  law 
'  «=>309(1)— Due  Pbocess  of  Law— Appoini 

UENT  OF  ATTOBNET— PbOOEEDINOS  Ilf  RXM. 

The  prpvlsions  of  article  737  of  the  Code  of 
Practice,  authorizing  the  court  to  appoint  an 
attorney  to  represent  an  absent  mortgagor  and 
have  the  foreclosure  proceedinga  in  rem  pros- 
ecuted contradictorily  a^inst  nim,  where  the 
mortgagor  has  confessed  judgment  and  express- 
ly authorized  sucb  proceedings,  are  not  so  un- 
just or  unreasonable  aa  to  destroy  or  impair  a 
fundamental  right,  and  do  not  violate  the  Four- 
teenth Amendment  of  the  Constitutioo  of  the 
United  States,  nor  article  2  of  the  Constitu- 
tion of  this  state. 

[Ed.  Note.— For  other  cases,  see  Absentees, 
Cent  Dig.  I  2 ;  Dec.  Dig.  «=93 ;  Constitutional 
Law,  Cent  Dig.  |$  929,  930;  Dec.  Dig.  «=» 
809a).] 

5.  Advebse  Possession  «=976— Pbbsgbiption 
— colob  of  tmx — fobeclostibe  sale. 

The  designation  of  the  attorney  appointed 
by  the  judge  to  represent  an  absent  mortgagor 
in  a  foreclosure  proceeding,  as  curator  ad  hoc 
instead  of  attorney  for  the  absentee,  is  merely 
an  informality,  which  is  cured  by  the  prescrip- 
tion of  five  years. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Uig.  H  451-454;  Dec.  Dig. 
76.1 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;  T.  F.  Bell,  Judge. 

Action  by  J.  3.  Richardson  and  others 
against  O.  P.  MdDonald.  From  a  judgment 
for  plaintiffs,  defendant  appeals.  Affirmed. 

Stubbs  &  onieas,  of  Monroe^  for  appellant 
Thigpen  &  Herold,  of  ShreTeport,  (or  appel- 
lees. 

O'NIELL,  J.  This  was  originally  an  ac- 
tion of  slander  of  title,  instituted  by  J.  S. 
Rlcbardson  and  his  lessees.  It  was  convert- 


ed Into  a  petitory  action  by  the  pleadings  of 
the  defendant,  O.  P.  McDonald,  who  tbere- 
fore  occupies  the  position  of  plaintiff.  Judg- 
ment was  rendered  in  favor  of  the  original 
plaintiffs,  rejecting  the  demand  of  the  de- 
fendant, McDcHiald,  to  be  recognized  as  the 
owner  of  the  land,  and  he  has  appealed. 

The  property  in  contest  was  seized  under 
and  by  virtue  of  a  writ  of  seizure  and  sale 
In  the  foreclosure  of  a  mortgage  In  executory 
proceedings  entitled  "Bank  of  Webster  t.  O. 
P.  McDonald,"  and  was  adjudicated  to  one 
J.  I.  Allen  on  the  26th  of  March,  1904.  Allen 
sold  It  to  one  J.  M.  Mlxon  on  the  7tli  of  No- 
vember, 1906,  and  Mlxon  sold  it  to  J.  S.  Rldi- 
ardson  on  the  28th  of  February,  1911. 

The  defendant,  as  plaintiff  in  this  petitory 
action,  attacks  the  validity  of  the  proceedings 
by  which  the  property  was  taken  from  hljn, 
with  the  following  owtentlons,  Tis.: 

First  That  the  act  of  mortgage  on  which 
the  executory  proceedings  issued  .was  not 
granted  In  favor  of  any  one,  nor  accepted  by 
any  one  as  mortgagee,  and  was  tbereftore  a 
nudum  pactum. 

Second.  That  the  order  of  seizure  and  sale 
was  null  because  It  Issued  without  citation 
or  notice  to  the  defendant,  and  without  au- 
thentic evidence  of  the  Indebtedness;  that 
the  promissory  note  alleged  to  have  been  se- 
cured by  the  mortgage  was  the  only  evidence 
of  the  debt ;  and  that  the  copy  of  the  mort- 
gage, which  was  null  on  its  face,  was  not 
Sled  In  evidence  in  the  executory  proceed- 
ings 

Third.  That  the  demand  or  notice  to  pay, 
sen'ed  on  John  F.  Stevens,  as  curator  ad  hoc 
in  the  executory  proceedings,  was  null,  be- 
cause it  was  not  directed  to  nor  served  upon 
the  defendant,  McDonald,  nor  served  upon  any 
person  as  his  attorney  or  representative, 
and  because  the  notice  did  not  allow  a  rea- 
sonable time  for  the  defendant's  appearance, 
and  was  therefore  not  due  process  of  law. 

Fourth.  That  all  of  the  proceedings  in- 
cluding the  sale  in  the  executory  proceedings 
were  null,  and,  if  sustained,  .wonid  deprive 
the  defendant  of  his  property  without  due 
process  of  law,  in  violation  of  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United 
States  and  the  second  article  of  the  Consti- 
tution of  this  state. 

[1  ]  The  Bank  of  Webster  is  not  a  party  to 
this  suit,  nor  Is  J.  I.  Allen  or  J.  M.  Mlxon. 
Therefore  the  plaintiff  in  this  petitory  ac- 
tion must  fail  If  the  act  of  mortgage  and  the 
executory  proceetllngs  were  not  absolutely 
null ;  that  Is,  If  they  were  only  voidable,  not 
void.  A  transfer  of  real  estate  that  is  void- 
able, not  absolutely  void,  cannot  be  annulled 
except  by  a  direct  action  of  nullity  against 
the  parties  to  the  transaction.  See  Vinton 
Oil  &  Sulphur  Ca  v.  Gray.  135  La.  1059,  66 
South.  357,  reviewing  the  Jurisprudence  on 
this  subject 

The  plaintiff  In  the  action  of  slander  of 
title,  as  defendant  in  the  petitory  action,  hi- 
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ed  pleas  preacrlptloit  of  flre  and  ten  years, 
and  a  piesL  of  res  Judicata,  baaed  upon  the 
Judgment  of  this  court  in  liie  executory  pro- 
ceedings entitled  Bank  of  Webster  v.  O.  P. 
McDonald,  13T  La.  574,  68  South.  9S0. 

[S]  The  act  of  mortgage  on  whldi  the  ez- 
ecutory  proceedings  Issued  is  somewhat  Ir- 
regular. No  one  vas  des^nated  as  the  payee 
or  mortgagee,  except  by  Inference  from  the 
declaration  in  the  act  that  the  mortgage  was 
granted  to  secure  tba  paymoit  of  the  prom- 
issory note  described  In  the  act,  and  that 
the  note  was  remitted  to  the  Bank  of  Web- 
ster. No  one  signed  the  act  of  mortgage  as 
mortgagee;  but  it  is  settled  by  the  Juris- 
prudence of  fhls  court  that  the  acceptance  of 
a  promlBSory  note  secured  by  mortgage  and 
a  snbseauent  suit  by  the  party  to  whom  the 
note  was  glrai  to  foreclose  the  mortgage  Is 
sufficient  erldence  of  the  acceptance  of  the 
mortgage.  See  Roberts  v.  ibaner,  36  Ia.  Ann. 
405,  reviewing  the  Jurlsprudwce  of  Oils  court 
and  of  France  on  the  subject  See,  also,  Hu- 
ber  ▼.  Jennlngs-Hey,wood  Oil  Syndicate,  111 
La.  T47,  86  Sontb.  889.  There  Is  thereforo  no 
merit  in  the  contention  that  the  act  of  mort- 
gi^  was  a  nudum  pactum,  or  that  It  wu  in- 
valid meroly  because  It  did  not,  in  terms,  de- 
clare that  the  promissory  note  secured  by  the 
mortgage  was  payable  to  the  Bank  of  Web- 
ster, or  that  the  mortgage  was  granted  In  fa- 
vor of  that  bank, 

[1]  The  ccmtenttons,  that  the  three  days' 
notice  served  up(m  the  curator  ad  hoc  ap- 
pointed to  represent  the  defendant,  O.  P.  Mc- 
Dimald,  who  was  absent  from  this  state  when 
the  executory  proceedings  were  instituted, 
was  not  a  legal  notice,  and  that  there  was  not 
sufficient  authentic  evidence  before  the  Judge 
who  Issued  the  fiat,  were  disposed  of  by  this 
court  on  the  appeal  of  O.  P.  McDonald  from 
the  order  of  seizure  and  sale.  See  Bank  ot 
Webster  v.  O.  P.  McDonald,  137  I-a.  674,  68 
South.  95&.  As  to  the  latter  ctHiiplalnt,  that 
the  authentic  evidence  on  which  the  judge 
of  the  district  court  Issued  the  order  of  sei- 
Eure  and  sale  was  Insuffldent,  the  defend- 
ant's only  remedy  was  by  appeaL  Being  a 
ntHuresident,  he  was  allowed  two  years  in 
whl<di  to  appeal  from  the  order  of  seizure  and 
sale.  He  totA.  the  appeal  moro  than  two 
years  after  the  property  bad  been  sold  In  the 
executory  proceedings,  and,  on  the  appellee's 
motlcKQ  to  dismiss  the  ai^ieal,  the  appellant 
contended  that  his  delay  for  a[«>eallng  had 
not  expired  because  the  demand  or  notice  to 
pay  (corresponding  with  the  notice  of  Judg- 
ment in  ordinary  proceedings)  was  not  ad- 
dressed to  nor  served  upon  him,  but  was  ad- 
dressed to  and  served  upon  a  curator  ad  hoc. 
That  contention  was  therefore  a  necessary  la- 
sne  to  be  decided  in  passing  upon  the  motion 
to  dismiss  the  api>eal;  and  It  was  considered 
and  decided  in  the  Jutl^nient  dismissing  the 
appeal.  See  137  La.  574,  68  South.  960.  It 
was  also  decided  that  the  act  of  mortgage 
and  the  executory  proceedings  were  not  ab- 
8(^ately  noU,  and  that  the  defendant's  right 
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to  a)M>eal  from  the  order  of  selsnre  and  sale 
was  lost  by  the  lapse  of  two  yeara, 

[4]  Assuming  that  the  question  of  due  pro- 
cess of  law  was  not  dlexrased  of  on  the  ap- 
peal from  the  ovdia  of  adzure  and  sale,  and 
treating  the  question  as  an  original  one,  our 
cmcluskm  is  that  the  defendant,  O.  P.  Mc- 
Donald, was  not  delved  of  his  proper^ 
without  due  process  ot  law.  As  defined  in 
article  783  of  the  Oode  of  Practice  the  act 
of  mortgage  on  which  the  executory  proceed- 
ings Issued  imported  confession  of  Judgment. 
The  mortgagor  acknowledged  the  debt  for 
which  the  mortgage  was  glv«i  In  the  presence 
of  a  notary  public  and  two  qualified  witness- 
es, and  thus  auUiorized  the  mortgagee  to  re- 
sort to  executory  proceedings  if  the  d^t 
should  not  be  paid.  Thereafter  the  defend- 
ant left  the  state  without  having  appointed 
an  attorney  to  ropresoit  him ;  and  by  article 
737  of  the  Code  of  Practice,  the  Judge  was 
authorized,  on  the  request  of  the  mortgagee, 
to  appoint  an  attorney  to  represent  the  ab- 
sentee and  to  have  tbe  notice  to  pay  and  the 
notice  of  sdsure  served  upon  blm.  Testify- 
ing as  a  witness  In  this  case,  the  defendant, 
McDonald,  admitted  that  when  he  left  the 
state  he  knew  that  If  he  did  not  pay  his  debt 
to  the  Bank  of  Webster  his  property  xai0A 
be  seized  and  acAA  during  his  absence;  and 
he  admitted  that  he  did  not  make  any  effort 
to  pay  it 

One  of  the  fundamental  powers  and  pur- 
poses of  governm^t  is  to  legislate  upon  ti- 
tles to  real  estate,  in  the  security  of  which 
the  general  welfare  of  society  Is  Involved. 
The  Fourteenth  Amendment  of  the  Constitu- 
tion of  the  United  States  only  restrains  the 
exercise  of  a  legislative  power  so  unreasona- 
ble, arbitrary,  and  unjust  that  it  would.  It 
exercised,  destroy  or  Impair  a  fundamental 
right  The  law  does  not  reqnlre  that  person- 
al notice  of  its  provisions  be  given  to  every 
Individual  whose  rights  are  affected,  and  It 
does  not,  by  charging  every  one  with  knowl- 
edge of  its  provisions.  Infringe  upon  their 
fundamental  rights.  See  American  Land  Co. 
V.  Zeiss,  219  U.  S.  66,  31  Sup.  CL  200,  55  U 
Ed.  97,  quoting  Ballard  v.  Hunter,  204  U.  8. 
241,  27  Sup.  Ct  261,  51  L.  Ed.  461,  and  Amdt 
V.  Griggs,  134  U.  S.  316,  10  Sup.  Ct.  557,  3  I*. 
£)d.  918.  The  power  of  the  state  to  determine 
by  what  process  an  individual  may  be  divest- 
ed of  bis  title  to  real  estate  is  subject  to  his 
fundamental  right  to  have  notice  and  an  op- 
portunity to  be  heard.  That  right  was  not 
violated  In  this  casa  Artlrle  737  of  the  Oode 
of  Practice,  authorizing  the  court  to  appoint 
an  attorney  to  represent  an  absent  mortgagor 
and  have  the  three  days'  notice  to  pay  served 
upon  him  and  the  foreclosure  proceedings  in 
rem  prosecuted  contradictorily  against  him, 
where  the  mortgagor  has  confessed  Judgment 
and  expressly  authorized  such  proceedings,  Is 
not  60  unjust  or  unreasonable  as  to  destroy 
or  impair  a  fundamental  right 

[6]  Assuming  that  the  question  was  not  dis- 
posed of  by  the  Judgment  of  this  oourt  on  the 
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appeal  from  flie  order  of  aebsnre  and  sale, 
oar  opinion  and  contusion  la  tbftt  tbe  deslg- 
natton  of  the  attorney  appcrinted  to  reiffeeent 
the  absent  defendant  aa  enrator  ad  boc  in- 
stead of  attorney  for  the  absentee  was  not  an 
absolute  nnlUty,  bat  was  nothing  more  ttian 
an  Informality,  that  Is  cured  by  tbe  prescrlp- 
tton  of  five  years,  under  artitde  8543  of  tbe 
Civil  Gbdeu  See  LonaUlter  t.  Gastille.  14  La. 
Ann.  777;  Allan  T.  Oonret,  24  La.  Ann.  24; 
Eraser  t.  Zylics,  29  La.  Ann.  534;  Mnnhol- 
land  V.  Scott,  SB  La.  Ann.  1043 ;  Webb  ▼.  Kel- 
ler, 89  La.  Ann.  68,  1  South.  423;  Nagel  t. 
Clement,  113  La.  196,  86  South.  985,  dtlng 
with  approval  White  t.  Bvans,  94  U.  S.  6,  24 
U  Ed.  4a 

The  judgmutt  appealed  from  la  affirmed. 
(189  LaJ 

No.  20763. 
STEVENS  V.  ALLEN. 
(SnprciiM  Court  of  LouisUna.    Jan.  24,  1916. 
On  Bshearing,  May  22,  1919.) 

(ByUabut  by  the  Court.) 

1.  Sepabation  fboh  Bid  and  Board— Doh- 
iciLB  or  Pasties. 

Where  the  husband  and  wife  were  married 
in  the  state  of  New  York,  and  tbe  wife  some  1^ 
yean  later,  refuaed  to  follow  the  husband  to  the 
state  of  Oregon,  and  the  husband  sobseq^ueotly 
became  a  resident  of  tbe  state  of  Louisiana, 
the  wife  continuing  to  rteide  in  the  state  of 
New  York,  held,  that  the  husband  could  not 
sue  in  the  court  of  Louisiana  for  a  separation 
fnnn  bed  and  board  on  tbe  ground  of  the  alleged 
abandonment  in  the  state  of  New  York,  although 
tbe  husband  may  have  had  a  domicile  of  origm 
in  the  state  of  Louisiana.  There  can  be  no 
abandonment  of  the  matrimonial  domicile  in 
this  state  where  there  has  been  no  common 
dwelling. 

ProTOsty  and  O'Niell,  JJ.,  dissentinfr 

On  Rehearing. 

2.  DivoBGK  «=962(2,  6)— DoHionx  e=>  4(1),  5 
—Absence  in  Militart  Service— Husband 
AND  Wife — Gbodnds  fob  Divobce— "ABAK- 
DomatNi"— Jdeisd  iction  . 

A  youth  whose  d<»nicile  is  in  Louisiana  and 
who  is  appointed  cadet  in  the  military  acadenrr 
at  West  Point,  and  rnnains  in  the  army  antu 
bis  voluntary  retirement,  after  80  years  of  con- 
tinuous service,  does  not  thereby  forfeit  such 
domicile,  and  Ibe  wife,  whom  he  marries  in  an- 
other state,  has  no  other  dMnicile  than  bis.  and, 
save  for  just  cause,  can  acquire  no  other  and  Is 
bound  to  follow,  and  live  with,  him  whithersoever 
he  may  choose  to  go  and  reside;  and,  in  such 
case,  where  tbe  wife,  without  just  cause,  refuses 
to  accompanj  tbe  husband  to  the  station  and 
temporary  residence  to  wliicb  be  is  asdgned  by 
his  supeitor  officers,  she  is  guilty  of  "abandon- 
ment,'*^ witbin  the  meaning  of  our  law,  notwith- 
standing that  she  baa  never  been  witbin  this 
state,  and  tbe  husband,  who  shortly  thereafter 
retires  and  establishes  an  actual  residence  in 
Louisiana,  at  tb%  pla(»  of  his  original  donddle, 
may  bring  suit  in  a  court  of  such  residence  and 
domicile  for  separatioD  a  mensa  et  tboro,  and 
summon  the  wife  therrin,  by  substituted  service, 
to  return  to  the  matrimonial  domicile  so  estab- 
lished, and  such  court  is  vested  with  jurisdictitm 
in  the  prftnises,  and  may  render  judgment  de- 
termining the  marital  status  of  the  plaintiff, 
which  jud^ent  will  be  binding,  at  least,  with- 
in tbe  limits  of  this  gUba,  and,  according  to  the 


views  of  this  court,  should  be  Unding  In  other 
jurisdictions. 

[Ed.  Note.— For  other  cases,  see  IMTorce, 
Cent  Die.  |S  200-202,  210,  220;  Dec  Dig. 
«=:»62(2,  6):  DomirUe,  CenL  Dig.  H  5-8,  10- 
28,  24^;  Dec.  Dig.  «»4a>.  C 

For  other  definitions,  see  Words  and  Phraaea, 
First  and  Second  Series,  AbaadcmmentJ 

Land,  J.,  dissenting. 

Appeal  from  Civil  District  Court,  Pariah 
of  OrleauB ;  George  H.  Tbfiard,  Judge. 

Action  by  Gustavo  W.  S.  Stevens  against 
Grace  Elizabeth  Allen,  his  wife,  i^om  a 
Judgment  for  defendant,  plaintiff  appeals. 
Reversed  and  remanded. 

Howe,  F^iner,  Spencer  &  Cocke,  of  New 
Orleans,  for  amwllant.  J.  H.  Qulntoro.  of 
New  Orleans,  enrator  ad  hoc,  for  ajvttllee. 

LAND,  J.  Tbls  la  a  snlt  for  separation 
from  bed  and  board  on  the  ground  of  aban- 
donment The  curator  ad  hoc,  appointed  to 
r^resent  tbe  def^dant,  exo^itod  to  tbe  Ja- 
rledlctlon  of  tbe  court  upon  tbe  admitted  fact 
that  the  wife  had  never  beoi  within  ttie  lim- 
its of  Oie  state  of  Louisiana.  This  eK^ptltm 
was  sustained,  and  the  suit  waa  dismissed. 
The  plaintiff  has  a^ealed, 

PlalntUTs  father,  Gen.  Walfier  H.  Sterols, 
waa  an  officer  in  the  United  States  Army, 
who,  in  1848  married  plaintiff*8  mother  in  tha 
state  of  LoQlslana,  and  in  1861  radgned  bis 
office,  and  established  his  resldenoe  In  the 
dty  of  New  Orleans.  A  abort  time  thereafter 
tien.  Stev^  entwed  the  OcmCederate  Anay* 
It  ai^ears  from  the  depositioa  of  the  widow 
of  Q&a.  Sterols  that,  after  the  cloae  of  the 
ClvU  War,  he  went  to  Hraioo  ftor  a  time,  bat 
never  dianged  bis  resldenca 

The  plalntifl  was  boni  tai  tbe  state  of  Vir- 
ginia, but  remained  there  only  7  months, 
and.  when  he  attained  the  age  of  19  years, 
was  app<toted  as  a  cadet  to  the  United  States 
MllitsiiT  Academy  of  Weat  Point  from  the 
state  ot  Louisiana,  nalntlff;  havliig  grad- 
uated from  said  inatttatlon,  entered  the  Unit- 
ed States  Army,  and  there  remained  coratln- 
uouB^  nntll  March  1,  1913,  wbea  he  retired 
with  the  rank  of  llentaiant  coloneL  There- 
upon the  plaintiff  returned  to  New  Orleans, 
where  he  has  been  residing  since  March,  1913. 
Plalntifl  alleges  "that  he  has  at  all  times 
retained  bis  dtunlclle  in  tbe  cU?  of  New  Or- 
leans," but  there  is  no  oUegatiMi  or  vxoot  <it 
his  actual  reaidence  in  that  dty  priw  to  the 
year  1918. 

Plaintiff  further  alleges  that  in  July.  1899, 
while  stationed  temporarily  aa  an  officer  in 
tbe  United  States  Army  at  Ft  ICeyer,  Va.* 
he  was  married  to  the  d^lendant  In  the  city 
of  Brooklyn,  N,  T.  Plaintiff  further  allegea 
that  in  November,  1912,  he  waa  stationed  at 
Ft:  Stevens,  Or.,  and  that  his  said  vrifie  re- 
fused without  cause  to  accompany  bim  to  Ft. 
Stevens,  althoni^  ^Intiff  went  to  Bro(A:lyn 
at  the  time  and  lived  there  for  several  days 
with  bis  wife  and  urged  her  to  return  with 
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bim.  Flaintur  farther  alleges  tbat  Ids  wife 
is  now  reiUixig  at  747  Qntocy  street  In  Brook- 
lyn. 

Defendant  and  the  plalntUf  were  married 
In  the  city  of  Brooklyn  tn  1899.  In  July, 
1912,  she  and  husband  were  living  there 
together;  and  there  Is  nothing  to  show  that 
the  defendant  since  her  marriage  has  lived 
elsewhere.  The  alleged  aband<mment  took 
place  In  the  state  of  New  Tork ;  and  the  de- 
fendant has  been  living  separate  and  apart 
from  her  hnuband  since  November,  1912. 

[1]  The  question  Is  whether  the  courts  of 
LiOaislana  have  Jurisdiction  to  decree  a  sep- 
aration from  bed  and  board  In  a  case  of  this 
kind.  The  Judge  a  quo  held  that  his  court 
had  no  Jurisdiction  in  the  premises. 

The  curator  ad  hoc  cites  Heath  v.  Heath, 
42  La.  Ann.  437,  7  South.  S40,  which  Is  on  all 
fours  with  the  case  at  bar,  with  the  excep- 
tion of  plalntltf's  claim  of  domicile  of  origin 
in  the  state  of  Louisiana.  Plaintiff's  com- 
plaint is  not  that  his  wife  refused  to  return 
to  the  city  of  New  Orleans,  but  that  she  re- 
fused to  accompany  him  to  his  temporary 
r^idence  In  the  state  of  Oregon.  In  Heath 
V.  Heath,  supra,  the  court  said: 

"In  this  case  the  parties  to  the  marriage  never 
had  a  matrimonial  domicile  in  this  state,  as  the 
wife  has  never  been  here  with  ber  husband. 
There  never  has  been  a  common  dw^ing  here, 
and  therefore  the  wife  could  not  abandon  it. 
MiiUer  T.  Hilton,  13  La.  Ann.  1  [71  Am.  Dec. 
504];  Champon  v.  Ohampon,  40  La.  Ann.  40 
(3  South.  397]." 

See,  also,  Nicholas  t.  Maddox,  62  La.  Ann. 
1493,  27  South.  966. 

The  matrimonial  domicile  of  the  parties 
was  in  Bro<^lyn. 

The  plaintiff's  suit  is  based  on  the  alleged 
abandonment  of  1912,  and  he  does  not  claim 
a  separation  from  bed  and  board  on  the 
ground  that,  since  the  establishment  of  his 
residence  in  the  city  of  New  Orleans,  he  has 
invited  bis  wife  to  live  with  him,  and  that 
she  has  refused  to  do  bo. 

Judgment  offlrmed. 

PBOTOSTT  and  O^BLU  JX,  dissent 

On  Rehearing. 

MONBOE,aJ.  [2]  The  trial  court  sustain- 
ed an  exception  to  its  Jurisdiction  "rations 
personse  and  ratione  materlee,"  leveled  at  the 
case  as  presented  by  the  petitlfni,  which  case 
is  also  supported  by  the  testimony  of  i^aln- 
tUTs  mother  and  the  records  of  the  War  De- 
partment, and,  briefly  restated  Is  as  follows; 

In  1882,  plaintiff.  beln«  then  18  years  of 
age  and  domiciled  in  New  Orleans,  was  ap- 
polnted  cadet  in  the  United  States  Military 
Academy  at  West  Point  from  the  First  C?on- 
gressiwial  District  of  Louisiana,  and  entered 
the  Academy  accordingly.  In  1S8G  he  was 
graduated  and  appointed  lieutenant  of  artil- 
lery, and  he  remained  continuously  In  the 
service  until  March,  1913,  when  he  volunta- 
rily retired  with  the  rank  of  lieutenant  col- 
onel, and,  having  established  bis  actual  resip 
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d«ioe  In  New  Orleans,  where  be  bad  always 
retained  his  legal  domicile,  he  brought  thiB 
stilt,  allying  that,  in  1899,  while  stationed  at 
Ft  Meyer,  Va.,  he  h&d  been  married,  In 
Bro<Al>-n,  N.  Y.,  to  the  defendant  herein; 
that  in  November,  1912,  tKing  then  stationed 
at  Ft.  Stevffls,  Or.,  his  wife  had  refused, 
without  legal  cause,  to  accompany  him  thith- 
er, although  he  bad  gone  to  Brooklyn  and 
there  lived  with  her  for  several  days,  urging 
her  so  to  do ;  and  he  prayed  that  an  attorney 
be  ai^oluted  to  represent  her;  that  she  be 
cited,  notified,  and  summcmed,  through  said 
attorney,  as  provided  by  law,  to  return  to  the 
actual  residence  .and  matrimonial  domicile; 
and  that,  in  due  course,  he  have  judgment 
decreeing  a  separation  fran  bed  and  board. 
The  three  reiterated  summonses  to  return 
were  accordingly  Issued  and  served  upon  the 
attorney  (duly  appointed  curator  ad  hoe),  aft- 
er which,  and  upon  showing  that  defendant 
had  failed  to  comply  therewith,  -  Judgment 
was  rendered,  condemning  her  to  return,  and 
the  Judgment  was  similarly  served,  from 
month  to  mcmth,  for  three  months,  and  the 
curator  then  filed  the  exception  to  Jurisdic- 
tion, which,  having  been  sustained,  presents 
the  quesU<Hi  that  we  are  here  called  on  to 
consider. 

The  following  propositions  of  law  are  es- 
tablished beyond  dispute  in  this  state  and, 
generally  speaking,  In  other  Jurisdictions,  to 
wit: 

1.  With  the  exception  below  stated,  a  mar- 
ried woman  has  no  other  domldlte,  and  can 
acquire  no  other,  than  th&t  of  her  husband, 
and  is  bound  to  follow  and  live  with  him 
wherever  he  may  choose  to  reside.  Civil 
Code,  arts.  39,  120;  Chretien  v.  Her  Hus- 
band, 5  Mart.  (N.  S.)  61;  Dugat  v.  Mark- 
ham,  2  La.  35;  Neal  v.  Her  Husband,  1  La. 
Ann.  315 ;  Sanderscm  v.  Ralsttm,  20  La.  Ann. 
312;  Gahn  v.  I>arby,  36  La.  Ann.  70;  Larqule 
V.  His  Wife,  40  La.  Ann.  457,  4  South.  836; 
McLean  v,  Janln,  46  La.  Ann.  664,  12  South. 
747 ;  Nicholas  v.  Maddox,  62  La.  Ann.  1^^, 
27  South.  966;  Birmingham  v.  O'NeU,  U« 
La.  1085,  41  South.  323 ;  First  Nat.  Bank  v. 
Hlnton,  123  La.  1026,  49  South.  692 ;  14  Oye. 
846. 

The  exception  arises  whenever  it  becomes 
necessary  and  proper  that  th^  wife  should 
acquire  a  separate  domicile,  as,  when  the 
misconduct  of  the  husband  compels  her  to 
leave  him,  or,  when  he  abandons  her.  Cham- 
pon T.  Champon,  40  La.  Ann.  28,  3  South. 
397;  Smith  v.  Smith,  43  La.  Ann.  1140,  10 
South.  248 ;  McLean  v.  Janln,  45  La.  Ann. 
664, 12  South.  747;  Succession  of  Benton,  106 
La.  494,  31  South.  123,  59  L.  R.  A.  135;  Wil- 
cox V.  Nixon,  115  La.  47,  38  South.  880,  112 
Am.  St.  Rep.  266;  King  v.  King,  122  La.  682, 
47  South.  909;  14  Oyc.  818,  847. 

2.  Unless  otherwise  provided  by  law,  the 
domicile  of  origin  is  retained  until  another  is 
acquired.  GravtUon  v.  Ricdiards,  13  I^.  396, 
33  Am.  Rep.  663;  Sanderson  v.  Balaton,  20. 
La.  Ann.  812;  Sacceaahm  of  Btsezir  47  Im. 
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Ann.  1B51,  18  BoDth.  SOS;  Saccession  of  Sim- 1 
mona.  100  La.  1005.  34  South.  101 ;  Marks 
T.  Oermaotft  Saving  Bank,  110  La.  658,  34 
South.  725 ;  Ballard  t.  Puleaton,  113  La.  238, 
'36  South.  051;  First  Nat.  Bank  t.  Hlnton, 
123  La.  1024,  48  South'.  682 ;  14  Cyc.  861. 

3.  Voluntary  absence  of  two  years,  or  the 
acquisition  of  a  domicile  In  any  other  state  | 
of  the  Union,  forfeits  the  domicile  In  this ! 
state ;  but  domicile.  Mice  acquired,  la  not  for- 1 
felted  by  absence  on  businese  of  the  state  or 
of  the  United  States.   C.  G.  41.  46;  State  v. 
Poydras.  9  La.  Ann.  167;  Walden  v.  Oanfield, 
2  Rob.  466;  Kinder  v.  Scharff,  125  La.  584, 
51  South.  664;  14  Cyc.  860. 

4.  The  same  tests  are  applied  In  eatabllsh- 
log  cbange  of  domicile  from  one  state  to  an- 
other aa  from  one  parish  in  this  state  to  an- 
other lArish.  Hyman,  Uchtensteln  &  Co.  v. 
Schlenker  &  Hlrsch.  44  La.  Ann.  108,  10 
South.  623 ;  SnccesKlon  of  Simmons,  109  La. 
1097.  34  South.  101. 

6.  Tike  rule  that  no  ralid  personal  Judg- 
moit  can  be  rendered  against  a  nonresident 
merely  upon  constructive  service  has  no  ap- 
plication to  pToceedtaigs  in  ran  and  1»— 

"moreover,  limited  by  the  inherent  power 
which  all  govemmenta  must  possesa  over  the 
marriage  relationB,  its  formation  aod  dissolution, 
as  regards  their  own  citizeoB.  From  the  excep- 
tion. It  results  that,  where  a  court  of  one  state, 
omformably  to  the  laws  of  such  state,  or,  the 
state  through  its  legislative  department,  has 
acted  concerning  the  diBsolution  of  the  marriage 
tie,  as  to  a  citizen  of  that  state,  such  action  1b 
binding  in  that  state,  as  to  such  citizen,  and 
the  validity  of  the  judgment  may  not  ther^n  be 
questioned  on  the  ground  that  the  action  of  the 
state,  in  dealing  with  its  own  citizens  concern- 
ing the  marriage  relation,  was  repugnant  to  the 
due  process  clause  of  the  Constitution."  Had- 
dock v.  Ha<ldock,  201  U.  S.  567,  26  Sup.  Ut. 
5:25.  60  U  Ed.  80&^,  5  Ann.  Cas.  1. 

Prior  to  the  dedalon  thus  quoted,  the  doc- 
trine had  been  recognized  that,  where  the 
courts  ot  a  state,  In  the  exercise  of  the  Juris- 
diction to  determine  the  marital  status  of  a 
citizen  of  such  state,  decreed  the  dissolution 
of  the  marriage  tie  by  which  he  was  bound, 
the  Judgment  so  rendered  was  entitled  to 
full  faith  and  credit  In  the  other  states  and 
operated  to  dissolve  the  marriage  as  to  both 
the  parties  thereto,  the  Idea  being  that  there 
could  be  no  such  thing  as  a  husband  with- 
out a  .wife  or  a  wife  without  a  husband ;  but, 
in  the  case  cited,  it  was  held  that  the  Ju- 
risdiction which  one  state  may  possess  quoad 
Its  own  citizen  does  not,  of  itself,  confer,  or 
attract  the  Jurisdiction  to  determine  the  mar- 
ital status  of  the  citizen  of  another  state, 
and  that  it  Is  only  when  the  court  has  Juris- 
diction of  both  parties,  that  its  Judgment  Is 
entitled  to  extraterritorial  recognition  by  vir- 
tue of  the  full  faith  and  credit  clause  of  the 
Oonstituti(ni.  -  - 

Thus,  in  Atherton  v.'  Atherton,  181  U.  S. 
157,  21  Sup.  Ct.  544,  45  L.  Kd.  795,  it  appear- 
ed that  the  plaintiff,  being  a  resident  of  New 
York  and  the  defendant  a  resident  of  Ken- 
tucky, tbey  were  married  in  New  Yorkf  and 
went  Immediately  to  Kentucky,  where  they 


established  their  resldenoe  and  lived  for  sev- 
eral years,  dnrlns  wlildi  period  a  child  was 
bom  to  them.  The  wife  tiien  left  the  bus- 
band  on  account  of  bad  treatment  and  re- 
turned to  the  home  of  her  mottao'  In  New 
Yoric,  and  there  was  a  omtract  between  her 
husband  and  herself  eonownlns  tlie  custody 
and  maintenance  of  the  child,  whldi  she  car- 
ried with  her,  and  concerning  alimony  for 
herself.  The  husband  then  bnnight  salt  in 
Kentucky  for  a  divorce,  on  the  ground  <tf  aban- 
donment by  the  wlf^  and  obtained  JndguHnt, 
and  the  wife,  having  bronSht  salt  in  New 
York  for  separatlcm  from  bed  and  board,  m  ac- 
count of  cmel  and  abuslTe  treatment  .whilst 
living  in  Kentutiky,  the  husband  set  op  the 
Judgment  of  divorce  which  he  had  obtained,  as 
a  bar  to  the  action,  but  the  New  Ywk  court 
decided  that  It  was  inoperatlTe  and  vtOA,  as 
to  the  wife,  for  the  reason  that  she  was  not 
personally  cited,  had  made  no  appearance, 
and.  having  ceased  to  be  a  resident  of  Ken- 
tucky and  become  a  resident  of  New  York^ 
the  Kentucky  court  acquired  no  JnrladlctlCMi 
over  her  by  tfie  subsdtnted  service  aathorlsed 
by  the  law  of  that  state.  In  holding  that 
there  .was  error  in  the  ruling  so  made,  and 
that  the  Judgment  rendered  by  the  Kentad^y 
court  was  entitled  to  full  faith  and  credit  in 
the  courts  of  New  York,  Hr.  Justice  Gray, 
as  the  organ  of  the  Supreme  Court,  said  (181 
U.  S.  171,  21  Sup.  Ct.  644,  45  L.  Bd.  795): 

"In  this  case,  the  divcvce  in  Kentucky  was  by 
the  court  of  tne  state  which  bad  always  been 
the  undoubted  domicile  of  the  husband,  and 
which  was  the  oaly  matrimonial  domicile  of  the 
husband  and  wife.  The  single  questitMi  to  be  de- 
cided is  the  validity  of  that  divofce,  granted  aft- 
er such  notice  had  been  given  aa  was  required 
by  the  statutes  <rf  Kentucky.  •  •  • " 

181  U.  S.  162,  21  Sup.  Ot  B44,  45  U  Bd. 

795: 

"The  purpose  and  effect  of  a  decree  of  divorce 
from  the  bond  of  matrimony  by  a  court  of  com- 
petent Jurisdiction  are  to  chuige  the  existing 
status  or  domestic  relation  of  husband  and  wise 
and  to  free  them  both  from  the  bond.  The  mar- 
riage tie,  when  thus  severed  as  to  one  par^, 
ceases  to  bind  dtber.  A  husband  without  a 
wife,  or  a  wife  without  a  husband,  is  unknown 
to  the  law." 

181  U.  S.  166,  21  Supu  Ct  M4,  46  U  Bd. 

795: 

"Chancellor  Kent,  •  •  •  nya  of  that  ease 
[referring  to  the  case  of  Hardliw  v.  Alden.  9 

GreenL  (Me.)  140,  23  Am.  Dec.  5W]  that  it  was 
Uiere  held  'that  a  decree  of  divorce  did  not  fall 
within  the  rule  that  a  judgment  rendered 
against  <me  not  within  the  state,  nor  bound  by 
its  laws,  nor  amenaUe  to  its  jurisdiction,  was 
not  entitled  to  credit  against  the  defendaiit  in 
another  state,  and  that  divorces  pronounced 
according  to  the  law  of  one  jurisdiction,  and  the 
new  relations  thereupon  formed,  ought  to  be 
recognized,  in  the  absmce  <^  all  fraud,  as  op- 
erative and  binding  everywhere,  so  far  as  re- 
lated to  the  dissolution  of  the  marriage,  thougb 
not  OS  to  other  parts  of  the  decree,  such  as  an 
order  for  the  payment  of  mmey  by  the  husband.* 
"And  the  Chancellor  adds,  'This  is  an  im- 
portant and  valuable  decision.'  2  Kent.  Com. 
110,  note. 

"In  Ditson  v.  Ditaon  <1866)  4  R.  L  87  (of 
which  Judge  Gocday,  in  his  treatise  on  Gonsti- 
tntimial  Lindtaticaut  408,  aott^  says  there  is  no 
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case  In  the  boolu  man  full  and  satisfactory  up- 
on the  whole  subject  of  Jarisdictioo  in  divorce 
suits),  the  Supreme  Coort  of  Rhode  Island,  in 
an  elaborate  oianion  by  Chief  Justice  Ames,  af- 
firmed its  jarisdtctioii,  upon  constonetive  notice 
by  publication,  to  grant  a  divorce  to  a  wife  dom- 
iciled in  Bhode  Island  aeainst  a  husband  who 
had  never  been  in  Rhode  Island,  and  whose 
place  of  residence  was  unknown,  and  said: 

"  'It  is  obvious  that  marriage,  as  a  domestio 
relation,  emerged  from  the  contract  which  creat' 
ed  It,  is  known  and  recognized  as  such  through- 
out Uie  civilized  world ;  that  It  ^ves  rights  and 
imposes  dades  and  restrictions  apon  the  parties 
to  it,  affecting  their  social  and  moral  condition, 
of  the  measure  of  which  every  civilized  statp, 
and  certainly  every  state  of  this  Union,  is  the 
sole  Judge  BO  far  as  its  own  citizms  or  subjects 
are  concerned,  and  should  be  so  deemed  by 
other  civilized,  and  especially  sister,  states;  that 
a  sute  cannot  be  deprived,  directly  or  indirect- 
ly, of  the  sovereign  power  to  relate  the  status 
ol  Its  own  donoicUed  subjects  and  citizens,  by 
the  fact  that  the  sobjects  and  dtizcois  of  other 
states,  as  related  to  them,  are  interested  in  that 
status ;  and  in  such  a  matter*  has  a  right,  under 
the  general  law,  Judicially  to  deal  wltii  and  mod- 
ity  or  dissolve  tms  relation,  binding  both  par- 
ties to  it  by  the  decree,  by  virtue  of  Its  inherent 
power  over  its  own  citizens  and  subjects,  and  to 
enable  it  to  answer  their  obligatory  demands  for 
justice:  and,  finallv,  that  in  the  ezncise  of  this 
judicial  power,  and  in  order  to  [secure]  the  va- 
lidity of  a  decree  of  divorce,  whether  a  mensa  et 
thoro  or  a  vincula  matrimonii,  the  general  law 
does  not  deprive  a  state  of  its  proper  jurisdic- 
tion over  the  condition  of  its  own  citizens,  be- 
cause nonresidents,  foreigners,  or  domiciled  in- 
habitants of  other  states  have  not  or  will  not, 
become,  and  cannot  be  made  to  become,  person- 
ally subject  to  the  jurisdiction  of  its  courts:  but 
up<Hi  the  most  fanuliar  principles,  and  as  illus- 
trated by  the  most  famiuar  annlogiea  of  general 
law,  its  courts  may,  and  can,  act  conclusively 
in  such  a  matter  upon  the  rights  and  interests 
of  such  persons,  givmg  them  such  notice,  actual 
or  constructive,  as  the  nature  of  the  case  ad- 
mits of,  and  the  practice  of  courts  in  limilar 
cases  sanctions.' " 

In  the  cited  case  of  Haddock  v.  Haddock, 
It  appeared  that  plaintiff  and  defendant  re- 
idded  In  New  York  and  were  there  married, 
In  1868,  bat  never  lived  together,  and  that 
the  husband  abandoned  the  wife,  moved  to 
Connecticut,  where  be  acquired  a  domicile, 
and.  In  1881  obtained  a  Judgment  of  divorce 
upon  substituted  service,  the  wife,  so  far  as 
appears,  having  never  been  In  Connecticut 
and  not  having  submitted  herself  to  the  Juris- 
diction of  the  court  by  which  the  Judgment 
was  rendered.  Eighteen  years  later  (1899) 
the  wife  brought  suit  In  New  York  for  sepa- 
ration from  bed  and  board,  and  obtained  per- 
sonal service  on  the  husband,  who  offered  the 
Connecticut  Judgment  as  a  bar  to  the  ac- 
tion, but  It  was  excluded  on  the  grounds  that 
the  Connecticut  court  had  not  obtained  Juris- 
diction, quoad  the  wife,  by  the  substituted 
service,  or  publication,  and  that  the  cause  of 
action  (desertion  by  the  wife)  was  falsely 
alleged.  As  may  be  inferred  from  the  ex- 
cerpt which  we  have  already  made  from  Its 
opinion,  the  Supreme  Court  of  the  United 
States  held  that,  though  the  Judgment  In 
question  was  entitled  to  recognition  In  Con- 
nectlcnt,  It  could  not  be  enforced  in  New 
York ;  saying,,  by  way  of  answer^  In  part,  to 
the  argument  that  the  domicile  within  one 
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state  of  one  party  to  a  nurriage  glvea  andi 
state  JnrlBdlctlon  to  decree  a  dlsaolatlon  of 
the  marriage  tie  whtc^  will  he  oUlgatory  to 
all  the  other  states,  by  reason  of  the  fall 
taith  and  endlt  danse  of  the  OtMUtttntlon. 

"If  the  fact  he  that,  where  persons  are  mar- 
ried in  the  state  of  New  York,  either  of  the  par- 
ties to  the  marriage  may,  in  violation  of  the 
marriage  obligation,  desert  the  other  and  go 
into  tbe  state  of  Connecticut^  there  acqairiag 
a  domicile,  and  procure  a  dissolution  of  the  mar- 
riage which  would  be  binding  in  the  state  of 
New  York  as  to  the  party  to  tne  marriage  there 
domiciled,  it  would  follow  that  the  power  of 
the  state  of  New  York  as  to  the  dissolution  of 
the  marriage,  as  to  Its  domiciled  citizens,  would 
be  of  no  practical  avail.  •  *  •  No  one  de- 
nies that  tne  states,  at  the  time  of  the  adoption 
of  the  Constitution,  possessed  fuU  power  over 
the  subject  of  marriage  and  divorce.  No  (me, 
moreover,  can  deny  that,  prior  to  the  adoption 
of  the  Constitution,  the  extent  to  which  the 
states  would  recognize  a  divorce  obtained  in  a 
foreign  jurisdiction  d^>ended  upon  their  conceit 
tions  of  dnty  and  comity.  Besides,  it  must  be 
conceded  that  tiie  Ccmstitution  delegated  no  au- 
thority to  tbe  government  of  the  United  States 
on  the  subject  of  marriage  and  divorce.  Yet, 
if  tbe  proposition  be  maintained,  it  would  follow 
that  tne  destruction  of  the  power  of  the  states 
over  the  dissolution  of  marriage,  as  to  their  own 
citizens,  would  be  brought  about  by  the  opera- 
tion of  tbe  full  faith  and  credit  clause  of  tbe 
Constitution,  *  *  *  and,  as  tbe  government 
of  the  United  States  has  no  delegated  authority 
on  the  sul^ject,  that  government  would  be  power- 
less to  prevent  the  evil  thus  brought  about  by 
the  full  faith  and  credit  clause.  Thus,  neither 
the  states  nor  the  national  government  would 
be  able  to  exert  that  authority  over  the  marriage 
tie  possessed  by  every  other  civilized  govern- 
ment *  *  •  It  is  urged  that  the  suit  for  di- 
vorce was  a  proceeding  in  rem  and  therefore  the 
Connecticut  court  had  complete  jurisdiction  to 
enter  a  decree,  as  to  the  res,  entitled  to  be  en- 
forced in  the  state  of  New  York,  *  ♦  *  But, 
as  the  marriage  was  celebrated  in  New  York, 
between  citizens  <rf  that  state,  it  must  be  adnUt- 
ted,  under  the  hypothesis  stated,  that,  before  tbe 
husband  deserted  the  wife  in  New  York,  the  res 
was  in  New  York,  and  not  la  Connecticut  As 
the  husband,  after  wrongfully  abandoning  the 
wife  in  New  York,  never  establlriied  a  matrimo- 
nial domicile  in  Connecticut,  It  cannot  be  said 
that  he  took  with  him  the  marital  relation  from 
which  he  fled  to  Connecticut.  Conceding,  how- 
ever, that  he  took  with  him  so  much  of  the  mari- 
tal relation  as  concerned  his  individu^  status, 
it  cannot  in  reason  be  said  that  be  did  not  leave 
in  New  York  so  much  of  the  relation  aa  per- 
tained to  the  status  of  the  wife.  From  any 
point  of  view,  then,  under  the  proposition  refer- 
red to,  if  tbe  marriage  relation  be  treated  as  the 
res  it  follows  that  it  was  divisible,  and  therefore 
there  was  a  res  In  the  state  of  New  York  and 
another  in  the  state  of  Connecticut  Thus  con- 
sidered, it  is  clear  that  the  power  of  one  state 
did  not  extend  to  affecting  the  tiling  situated  in 
another.  *  *  *  As  we  have  -  pointed  out, 
*  *  *  it  does  not  follow  that  a  state  may  not 
exert  Its  power  as  to  one  within  its  jurisdic- 
tion simply  because  such  exercise  of  authority 
may  not  oe  extended  beyond  its  borders  into  the 
jurisdicti<m  and  authority  of  another  state.  The 
distinction  was  clearly  pointed  out  in  Blackin- 
toD  V.  Blackinton,  141  Mass.  432,  5  N.  B.  830. 
55  Am.  Rep.  484.  •  •  •  The  same  doctrine 
was  clearly  expounded  in  the  Privy  Council,  in 
an  opinion  delivered  by  Lord  Watson,  in  the  di- 
vorce case  of  Le  Mesurier  v.  he  Mesurier  (1805) 
A.  O.  607.  where  it  was  said:  'When  tbe  juris- 
diction of  the  court  Is  exendsed  according  to 
tbe  rules  ot  international  law,  as  in  t]>e  cass 
where  the  parties  have  their  domicile  within  its 
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foram,  Its  decree,  Absolvlns  their  marriage, 
ought  to  be  reapected  by  the  tribunals  of  everr 
civilized  country.  *  *  *  On  the  other  hand, 
a  decree  of  divorce  a  vinculo,  pronounced  by  a 
court  whose  jurisdiction  is  solely  derived  from 
some  mle  of  municipal  law  peculiar  to  Its 
forum,  cannot,  when  it  trespasses  upon  the  in- 
terests of  any  other  country  to  whose  tribonals 
the  spouses  were  amenable,  daim  extra terri- 
toHal  authority.'  '* 

The  court  states  the  following,  among  oth- 
ers, as  propositions  which  are  "Irrevocably 
concluded"  by  Its  previous  decisions,  to  wit: 

'  "Where  husband  and  wife  are  domiciled  in  a 
state,  there  exists  jurisdiction  in  such  state,  for 
good  cause,  to  enter  a  decree  of  divorce  which 
will  he  entitled  to  enforcement  in  another  state 
by  virtue  of  the  full  faith  and  credit  clause." 

"Where  the  domicile  of  matrimony  was  in  a 
particular  state,  and  the  husband  abandons  hia 
-wife  and  goes  into  another  state,  in  order  to 
avoid  his  marital  obl^tntions,  such  other  state, 
to  which  the  husband  has  wrongfully  fied,  does 
not,  in  the  nature  of  things,  become  a  new  domi- 
cile of  matrimony,  and  therefore  is  not  to  be 
treated  as  the  actual  or  constructive  domicile 
of  the  wife.  Hence  the  place  where  the  wife 
was  domiciled,  when  so  abandoned,  constitutes 
her  legal  di»nicile  nntil  a  new  actual  domicile 
be  by  her  elsewhere  acquired." 

"So,  also,  it  is  settled  that,  where  the  domi- 
cile of  a  husband  is  in  a  particular  state,  and 
that  state  is  also  the  domicile  of  matrimony, 
the  courts  of  such  state,  having  jurisdiction 
over  the  husband,  may  in  virtue  of  the  duty  of 
the  wife  to  be  at  the  matrimonial  dynicile,  dis- 
regard an  unjustifiable  absence  therefrom  and 
treat  the  wife  as  having  her  domicile  in  the 
state  of  the  matrimonial  domicile  for  the  pur- 
poses of  the  diraolution  of  the  marriage,  and, 
aa  a  result,  have  power  to  render  judgment  dis- 
solving the  marriage  which  will  be  binding  upon 
both  parties,  and  be  entitled  to  recognition  in 
all  ot^er  states  by  virtue  of  the  full  faith  and 
credit  clause." 

Applying  to  the  case  before  it  the  various 
propositions  regarded  as  settled,  the  court 
stated,  as  beyond  dispute,  the  conclnstona: 
(a)  That  no  question  could  arise,  on  the  rec- 
ord, concenilDg  the  right  of  the  state  of  Con- 
necticut to  give  effect,  wltbln  Its  borders,  to 
the  Judgment  of  divorce  rendered  by  one  of 
its  courts  in  favor  of  one  of  Its  citizens,  there 
domiciled;  (b)  that,  as  New  Tork  was  the 
domicile  of  the  wife  and  "the  domicile  of 
Diatrimony"  from  which  tbe  husband  had  fled, 
the  domicile  at  the  wife  continued  In  New 
York ;  (c)  that,  as  tbe  wife  was  not  oonatrac- 
tlvely  present  In  Gonnectlcnt,  by  virtue  of  a 
matrimonial  domicile,  and  was  not  there  in- 
diAidually.  and  did  not  appear  in  the  case, 
and  was  only  constructively  served  with  no- 
tice to  appear,  the  Connectlcnt  court  did  not 
acquire  jurisdiction  by  virtue  of  her  domicile 
or  as  a  result  of  personal  service. 

According  to  the  court's  statement  of  the 
case,  the  complaint  charged  that  the  parties 
were  married  In  New  Tork,  where  they  both 
resided,  and  that  the  husband  'Immediately 
following  the  marriage  abandoned  the  wife," 
and  thereafter  failed  to  support  her;  and 
the  referee  found  "that  after  the  marriage 
the  parties  never  lived  together."  The  ex- 
pressltm,  "the  domicile  of  matrimony,"  as 
used  by  the  court  In  stating  its  conclusions, 
must  therefore  'hate  been  Intended  to  de- 


scribe the  domicile  vlildi,  1^  <^ieratl(m  of 
law,  resulted  from  the  m^ger  of  tbe  domicile 
(rf  the  wife  Into  that  of  the  husband,  by  tbe 
fact  and  upon  tbe  Instant  <rf  tbe  marriage, 
and  notwithstanding  Its  Immediate  abandon- 
ment by  the  husband;  and  that  seems  to 
have  been  the  view  taken  by  this  court  in 
lyAnvtlllers  v.  Her  Husband,  82  La.  Ann.  606, 
In  wtald)  It  altered  that  the  defendant  was 
a  citizen  and  resident  of  Louisiana,  and  that, 
while  Bojouming  in  France,  he  bad  married 
a  lady  of  that  country,  who  tbereafter 
l^on^t  the  suit  for  final  divorce  lu  a  Louisi- 
ana court.  To  the  objection,  that  plalntlfTs 
complaints  were  of  mattna  which  occurred 
out  of  the  state,  and,  tbe  marriage  baring 
taken  place  out  of  the  state  and  tbe  wife 
never  having  actually  lived  here,  that  sudi 
matters  could  not  constitute  ground  an  ac- 
tion for  divorce,  the  court  said: 

"Though  the  marriage  actually  occurred  In 
France,  the  marriage  contract  and  other  pro- 
ceedings show  that  defendant  was,  at  the  time, 
only  temporarily  commorant  fn  France.  The 
marriage  there  was  contracted  with  reference 
to  the  laws  of  this  state ;  the  husband's  domi- 
cile, and  the  domicile  of  tbe  wife,  as  well  as 
that  of  the  husband,  was,  from  the  instant  of  tbe 
marriage,  in  Louisiana." 

And  so,  although  it  does  not  appear  that 
there  was  any  marriage  contract  (aa  contra- 
distinguished from  the  contract  of  marriage) 
in  this  case,  the  plaintiff,  as  an  officer  of  the 
army,  was  only  temporarily  In  New  York,  at 
tbe  time  of  the  marriage,  and  it  Is  fair  to 
assume,  until  the  contrary  is  shown,  that  de- 
fendant knew  when  she  married  him  that  his 
domicile  was  In  Louisiana,  and  that,  under 
the  law,  as  well  of  New  York  as  of  Louisi- 
ana, his  domicile  would  immediately  become 
her  domicile,  and  she  would  Incur  the  obliga- 
tion to  follow  and  reside  with  him  wherevw 
he  might  choose  to  live. 

It  Is  no  doubt  true.  In  general,  that  a  domi- 
cile can  only  be  established  facto  et  animo, 
but  it  Is  also  true  that,  if  the  law  so  declares 
It  may  be  established,  or  retained,  without 
regard  to  either  fact  or  intention,  and  that  la 
the  case  with  tbe  ofiicers  In  the  service  of  the 
govemment,  as,  for  instance,  those  who  enter 
the  military  or  naval  service,  of  whom  It  may 
be  said  that,  In  most  instances,  they  d^rt 
from  tbe  homes  of  their  childhood  with  tbe 
expectation  of  devoting  their  Urea  to  such 
service,  leaving  no  actual  domiciles  behind 
them,  and  with  no  actual  Intention  of  return- 
ing to  establish  them,  and  yet  the  law  de- 
clares that  they  neither  lose  the  legal  domi- 
ciles which  they  leave  nor  acquire  others  In 
their  travels,  a  G.  41.  46;  9  R.  C  U  GSL 
If,  then,  the  legal  domicile  of  the  plaintiff 
at  the  time  of  the  marriage  was  in  Louisiana, 
and  the  domicile  of  the  defendant  was  fixed 
by  that  of  the  plaintiff  from  Qie  moment  he 
became  her  husband,  tbe  domicile  of  husband 
and  wife  being  therefore  one  and  the  same, 
where  else  than  in  Louisiana  could  there 
have  been  a  matrimonial  domicile  T  Where 
else  than  In  Louisiana  could  any  one  have 
brought  either,  or  both,  of  tbera  Into  court,  to 
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answer  a  peraoiial  demand,  save  by  personal 
BerviceT 

Id  Dugat  t.  MartJuun  et  aL,  2  La.  29,  It 
appeared  tiiat  Anne  Dogat  married  D,  K. 
Uarkham,  a  lavyer  and  tbat  tta^  Immediate- 
ly went  to  lire  on  ber  plantation  In  tbe  par- 
ish of  Lafayette,  of  wbldi  ha  was  put  in 
diarge;  tbat  dlaeatlsfaction  arose  wblcb  rei 
suited  in  hla  leaving  tbe  plantation  and  re- 
suming the  practice  of  bis  profession  In  a 
nearly  village,  after  wblch  be  moved  to  Ope- 
loneas  in  tbe  parish  at  St  Landry;  tbat  be 
Invited  hla  wife  to  follow  blm,  wMch  she  re- 
fused to  do;  that  a  suit  was  brought  against 
both  of  tbem  In  St  landry  for  a  board  and 
tavern  bill  wblch  he  had  Incurred  whilst  in 
the  village  and  that  the  citations  vrere 
served  at  Uie  domicile  which  he  had  estab- 
lished in  St  landry;  that  Markham  ap- 
peared and  answered  for  both;  and  that 
Judgment  was  rendered  against  both,  the 
wife  being  held  liable  on  the  ground  that,  by 
tbe  marriage  contract,  she  had  bound  herself 
to  suppdrt  tbe  entire  chaises  of  matrimony. 
A  fl.  f a.  was  issued  under  whitA  her  property 
was  seized,  and  she  enjoined  its  further  exe- 
cution and  prayed  tbat  tbe  Jn^^ment  be  an- 
nulled on  the  grounds  tbat  she  had  never 
been  dted,  and  tbat  ber  husband  was  oxft  au- 
thorized to  appear  in  her  bdialf,  and  the 
ground  last  mentioned  wkb  sustained,  bat 
with  reference  to  that  first  mentioned,  the 
court  said  <2  La.  S5); 

"Tbe  first  question  of  law  Brldnit  oat  of  these 
facts  relates  to  the  legality  of  the  service  of 
citation  on  the  wife,  and  depends  for  its  solu- 
tioD  on  her  domicile.  When  married  persona 
are  not  separated  from  bed  and  board,  the  domi- 
cile of  the  wj7e  is  by  law  that  <rf  tb»  husband. 
See  La  Cod^  art  48." 

The  article  tbus  cited  (now  article  89)  aa 
also  part  ot  article  122  (now  120)  were  ap- 
plied in  Neal  v.  Her  Husband,  1  la.  Ann.  315, 
in  which  It  appeared  that  plaintiff  had  been 
married  to  defendant  in  Arkansas,  and  had 
there  lived  with  him  nntll,  by  conduct  which 
entitled  ber  to  a  divorce,  he  had  compelled 
ber  to  leave  him,  when  she  came  to  Lonir 
aiana,  where  she  was  restdiog  when  she 
brought  the  suit,  praying  for  divorce,  and 
was  met  vritb  a  plea  to  the  Jurisdiction  of 
tbe  court,  filed  by  the  .curator  ad  hoc  who 
bad  been  appointed  to  represent  the  absent 
defendant  wbldi  plea  was  sustained  by  the 
trial  court.  In  dealing  with  tbe  question  so 
presented  upon  her  appeal,  this  court  said: 

"The  court  below  did  not  err.  Under  the 
well-BOttled  jurisprudence  of  all  the  states  of  this 
Union  with  whose  jurisprudence  we  have  any 
acquaintance,  and  in  view  of  the  principles  ex- 
pressly established  by  our  own  statutes,  and  e»< 
nedally  of  those  provisions  of  our  Code  which 
declare  that  a  married  woman  has  no  other  dom- 
icile than  that  of  her  husband,  and  that  she 
maat  follow  him  wherever  he  chooses  to  reside, 
it  1|  manifest  that  no  court  of  this  state  should 
entertain  this  suit  to  dissolve  a  marriage,  con- 
tracted in  Arkansas,  where  the  husband  contin- 
nes  to  live,  for  causes  there  originating." 

Tbe  doctrine  flius  enunciated  was  no  doubt 
generally  accepted  at  the  time  (70  yearn  ago) 


when  the  oi^bilon  from  which  we  have  quot- 
ed was  handed  down,  and,  subject  to  the  im- 
portant exception  that  where  there  is  legal 
justification,  the  wife  may  acquire  a  separate 
domicile,  is  still  acc^ted  as  may  be  seen 
from  tbe  following  excerpt  fnun  a  valuable 
wortc  now  in  coarse  of  publication,  to  wit: 

"Following  the  role  established  at  common  law 
,  a  woman,  on  her  marriage,  loses  her  own  domi- 
cile and  acquires  that  of  her  husband,  and  the 
matrimonial  dcnaiclle  is  preenmed  to  be  that  of 
the  husband  at  the  time  of  the  marriage.  In 
general,  this  rule  govemB,  no  matter  where  the 
wife  actually  resides.  Under  this  rule  it  has 
been  held  that,  in  a  suit  for  divorce,  based  on 
the  ground  of  a  wife's  desertion  of  her  husband, 
the  legal  fiction  that  a  wife's  domicile  follows 
that  of  her  husband  ^ves  jurisdiction  to  the 
court  of  a  state  to  which  the  husband  had  re- 
moved and  in  which  he  had  resided  for  the  time 
required  by  the  statute,  although  the  marriage 
took  place  and  the  desertion  arose  in  the  state  m 
which  the  defendant  continned  to  reside."  9  R. 
C.  li.  pp.  64S.  544. 

To  the  foregoing  there  is  to  be  added  the 
following,  embodying  the  exc^itlcm  to  the 
rule  as  stated,  which  la  as  w^  recognized  in 
the  settled  Jurisprudence  of  to^lay  as  is  the 
rule,  to  wit: 

"When  the  wife  lives  separate  and  apart  from 
her  husband,  without  sumdent  cause,  she  can- 
not acquire  a  separate  and  distinct  domicile." 
Id.  545. 

And  to  tile  same  ^ect  are  the  following 
expressions  by  this  oomt  and  other  anthor- 

itles: 

"Although  the  law  fixes  the  domicile  of  the 
wife  as  being  tbat  of  her  husband,  universal 
jurisprudence  recognizes  an  exception  to  the 
rule  in  the  case  where  the  husband's  conduct 
has  been  such  as  to  furnish  lawful  ground  for 
divorce,  which  justifies  her  in  leaving  him,  and 
therefore  necessarily  authorises  her  to  live  else- 
where and  to  acquire  a  separate  domicile." 
Smith  T.  Smith,  43  La.  Ann.  1146,  10  South. 
248  (dting  Cheever  v.  Wilson.  9  WalL  108,  19 
L.  Ed.  604-  Barber  v.  Barber,  21  How.  582. 
16  L.  Ed.  226:  2  Bishop.  Mar.  &  Div.  475; 
Schooler  Bus.  ft  Wife,  1  674;  5  A  A  E.  Enc 
of  Law,  p.  756). 

See,  als<^  McLean  v.  Janln,  46  La.  Ann.  064, 
12  South.  747 ;  Succession  of  Benton,  106  La. 
495,  81  South.  123,  08  L.  B.  A.  135:  WUcox 
V.  Nixon,  116  La.  47,  88  South.  890,  112  Am. 
St  Bep.  26a 

TiOter  cases  have,  however,  broken  away 
from  tbe  rule  [that  the  wife  Is  incapable  of  ac- 
quiring a  separate  domicile]  where  the  wife  has 
been  abandoned  or  forced  by  brutal  treatment 
to  leave  the  husband,  when  she  is  pennitted  to 
establish  a  domicile  for  henelt  and  in  New 
York  It  seems  to  have  been  repuffiated  altogeth- 
er."   14  Cyc.  847,  848. 

And  all  of  tbe  authorities  seem  now  to  be 
agreed  tliat,  wtme  any  married  parson, 
wh^her  hnsband  or  wife,  in  good  faith  ac- 
quires a  domidle  In,  and  beotnnes  a  dtilzen  of, 
a  particular  state  or  coanti7i  such  state  or 
country  possesses  the  inherent  power  to  de- 
tramine  his  or  her  marital  status,  within 
its  territorial  limits,  and  may  dissolve  the 
marriage  tie  without  regard  to  the  place  In 
whldi  it  was  contracted,  or  In  which  tlie 
cause  for  the  dissolution  aiose^  or  to  tbe  dom- 
icile of  the  other  party* 
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"Howerer,  it  is  well  settled  In  this  country 
that  every  Btate  has  the  right  to  determine  the 
marital  status  of  the  persons  bona  fide  domiciled 
within  its  limits,  and  the  courts  may  acquire, 
under  statutory  sanction,  jurisdictioti  to  dis- 
solve the  marriage  relation  of  soch  persons,  ir- 
respecttve  of  where  the  marriage  was  celebrat- 
ed, or  where  the  cause  of  divorce  arose,  or 
where  the  domicile  of  the  defendant  may  be ; 
and  this  Is  true  though  the  parties  never  lived 
tfwether  within  the  state"  9  B.  G.  L.  pp.  309- 
400  (ciHng  Hunt  t.  Hunt,  72  N.  T.  217,  26  Am. 
Rep.  120)  note,  69  Ij.  B.  A.  161  and  otiier  au- 
thorities). 

"If  the  plaintiff  is  a  bona  fide  resident  of  the 
state  of  the  fomm,  it  is  generally  recognited 
that  the  courts  of  that  state  may  acquire  jnris- 
diction  to  decree  a  divorce  In  hu  or  her  favor, 
irrespective  of  the  domicile  or  residence  of  the 
defendant,  and  such  decrees  will  be  valid  in 
the  state  of  the  forum  to  dissolve  the  marriage 
relation  irrespecttva  of  what  effect  may  be  eiven 
to  it  in  other  states."  9  R.  C.  U  p.  400,  8 
109  (citing  Atherton  v.  Atherton,  181  U.  S.  155, 
21  Sup.  Ct.  544,  45  L.  Ed.  705,  note  16  L.  R. 
A..  409  and  other  authorities). 

Tbe  law  of  this  state  "considers  marriage 
In  no  other  view  than  as  a  dvll  contract" 
(G.  C.  arts.  86,  00).  and  declares  that  "the 
husband  and  wife  owe  to  each  other,  mnttial- 
ly,  fldellty,  support  and  assistance"  (G.  G. 
art  119).  and,  whilst  also  declarli^  that,  "a 
married  woman  has  no  other  domicile  than 
that  of  her  husband"  (G.  G.  art.  S9)  and  that 
"the  wife  Is  bonnd  to  live  wltii  her  husband 
and  to  fcdlow  blm  wherever  he  chooses  to  re- 
side," further  declares,  In  the  same  article, 
that  "the  husband  Is  obliged  to  recdve  her 
and  to  furnish  her  with  whatever  is  required 
for  the  convenienoe  of  life,  In  proportion  to 
his  means  and  condition"  (O.  a  art  120). 
There  Is  no  suggestion  In  this  record  that  tbe 
plaintiff  has,  in  any  respect  failed  to  com- 
ply with  the  obligations  thus  imposed  upon 
the  husband,  or  that  the  wife  had  any  suffi- 
cient reason  for  her  failure  to  comply  with 
tbe  obligation  Imposed  upon  her,  to  follow 
and  lire  with  him.  Tbe  case  is  therefore, 
within  the  rule,  as  prescribed  by  the  law  and 
Is  not  wltbln  the  exception  thereto;  nor  Is 
It  within  the  doctrine  of  the  cases  to  which 
we  are  referred,  save,  perhaps,  that  of  Heath 
V.  Heath,  42  La.  Ann.  430,  7  South.  540,  In 
which  It  has  been  held  that  actions  for  sep- 
aration a  mensa  et  thoro  and  a  vinculo  can- 
not be  maintained  In  tbe  courts  of  this  state 
for  causes  arising  between  persons  who  were 
married  and  domiciled  elsewhere  prior  to 
their  acquiring  a  domicile  here ;  for  in  the  in- 
stant case,  the  legal  domicile  of  the  plalntlfl 
(husband)  has  always  been  In  Louisiana,  and 
hence  was  In  Louisiana  at  tbe  time  of  his 
marriage  In  New  York,  and  at  the  time  of 
the  refusal  of  his  wife  to  accompany  him  to 
tbe  military  post  In  Oregon,  which  was  as- 
signed to  blm  by  the  government  as  his  tem- 
porary residence,  which  refusal  constituted 
the  abandonment  of  wblcb  he  complains; 
and,  notwithstandiiw  such  assignment  of 
residence,  his  legal  domicile,  In  Louisiana, 
remained  unchanged  and  the  legal  domicile  of 
the  wife,  which,  by  reason  and  upon  the  In- 


stant of  the  marriage  became  one  with  that 
of  the  husband,  also  remained  unchanged. 

The  learned  curator  ad  hoc  referring  in  his 
original  brief  to  the  argument  of  plalntilTs 
counsel,  says: 

"Counsel  admit  that  in  order  to  give  the 
Louisiana  court  jurisdiction.  It  is  necessary  that 
it  have  purisdiction  over  tbe  marital  status  of 
the  parties.  This  marital  status,  counsel  say. 
and  say  correctly,  is  the  'res,'  or  'thing,'  which 

S'ves  the  court  jurisdiction.  •  •  •  All  of 
is  is  true,  but,  in  tbe  case  at  bar,  there  is  do 
res,  or  thing,  or  marital  status,  before  the  Loai- 
siana  courts,  and  consequently  there  can  be  no 
proceeding  in  rem  for  or  against  a  res,  or  thing, 
which  is  not  found  in  this  jurisdictioa.  Now, 
what  is  necessary  to  establish  this  res,  or  thins, 
or  marital  status?  We  sv  it  Is  the  'dwelling, 
jointly,'  of  the  spouses  within  the  state,  and,  in 
the  matter  before  your  honors,  the  plaintiflTs 
petition  admits  that  the  wife  has  never  been 
within  the  state  of  Louisiana.  *  •  •  The 
theory  that  the  domicile  of  the  husband  Is  the 
domicile  of  the  wife  has  no  application  in  a  suit 
for  separation  from  bed  and  board ;  the  res, 
or  thing,  which  is  tbe  marital  status,  must  be 
within  the  state,  and  the  husband  cannot  brine 
it  into  the  state,  or  create  the  res,  by  coming 
alone,  into  the  state,  though  it  may  be  his 
ancient  individual  domicile." 

But  tbe  "Haddocks,"  never  dwelt  Jointly 
in  New  York,  or  elsewhere,  nor  did  the  hus- 
band ever  establish  a  domicile  there,  or  else- 
where, in  which  the  wife  was  invited  to  lire 
with  hhn,  and  yet  the  Supreme  Court  of  the 
United  States  found  that  they  had  a  matri- 
monial domicile  In  New  York,  from  which  it 
may  be  inferred  that  the  court  considered 
(since  the  mere  fact  of  marriage  In  a  par- 
ticular place  can  hardly  be  thought  to  es- 
tablish a  domicile  of  any  kind  in  such  place) 
that  tbe  establishment  of  the  matrimonial 
domicile  resulted,  as  a  matter  of  law,  from 
the  conjunction  of  the  circumstances  that 
tbe  husband's  domicile  was  in  New  York 
and  that  the  domicile  of  the  wife  became  one 
and  the  same  by  reason  of  the  marriage, 
which  is  the  case  that  we  have  here.  The 
plaintiCT  in  this  case,  however,  by  reason  of 
his  being  domiciled  here,  necessarily  subjects 
to  the  Jurisdiction  of  our  courts  something 
more  than  one-half  of  the  res,  to  which  the 
curator  refers,  for  there  Is  included,  not  only 
bis  own  marital  status,  but  also  his  quality 
of  master  and  head  of  the  community  of 
acquets  and  gains  which  resulted  from  the 
marriage  (and  which  is  strictly  a  LonlslaDa 
institution),  with  the  potentiality,  on  the  one 
hand,  of  acquiring  property,  and  the  obllga- 
,  tlon  or  burden,  on  the  other,  of  sharing 
I  such  acquisition  with  a  wife  and  partner 
I  who  absents  herself  In,  apparent  disregard  of 
the  obligation  which'  she  has  assumed,  and 
is  now  in  the  attitude  of  refusing  to  follow 
her  husband  to  tbe  residence  selected  by  him. 
notwithstanding  that  if  matters  remain  In 
their  present  condition,  she  may,  at  the  ^d 
of  his  life,  assert  her  ri^ts  as  widow  In  com- 
munity and  be  awarded  one-half  of  all  that 
be  may  have  accumulated.  Cole's  Widow  v. 
Bzecutor,  7  Mart  (N.  S.)  41,  18  Am.  Dec. 
2tl;  Dlzon  t.  IMxon'a  Xbc'r,  4  La.  188^  23 
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Am.  Dec.  478.  In  the  case  first  above  dted 
the  court  (after  referring, to  the  case  of 
Saul  V.  His  Creditors,  5  Mart  [N.  S.]  669, 
16  Am.  Dec  212)  said: 

"It  ia  true  in  that  case  husband  and  wife  had 
both  redded  in  this  state,  and  in  the  pr«ent  in- 
stance, the  husband  alone  lived  in  Louisiana. 
But  we  then  determined  that  the  law,  *  *  * 
which  regulated  the  rights  of  husband  and  wife, 
was  real,  not  personaL  *  *  *  It  follows, 
then,  as  a  consequence,  that  property  within  the 
limits  of  this  state  must,  in  the  dissolution  of 
the  marriage,  be  distributed  according  to  the 
laws  of  Louisiana,  no  matter  where  the  parties 
reside,  because,  Tiewing  the  statute  as  real,  it 
is  the  thing  on  which  it  operates  that  gives  it 
application,  not  the  residence  of  the  person  who 
may  profit  by  the  rule  it  contains." 

In  Ills  suKAemental  brief,  the  learned 
curator  argnea  that  plain tiiTs  counsel  Is 
seektaif  to  have  the  court  change,  In  sub- 
stance the  phraaeolc^  of  tbe  Code,  by 
stiUdng  out  of  ortlde  145  the  word*  "mat- 
rimonial donlcll^"  and  etrlklng  out  of 
article  1^  tbe  words  "common  dwelling," 
and  substitntlDg  therefor  "husband^  domi- 
cile" and  "conmion  domltdle,"  which  it  is 
said,  **woiild  be  leglalattng  and  giving  to  tbe 
codal  provl8t(ma  an  entirely  different  mean- 
ing from  that  Intended  by  the  legislators." 
The  artldes  mentioned  read: 

"Separation  grounded  on  abandonment  by  one 
of  the  married  persons  can  be  admitted  only  in 
the  case  when  be  or  she  has  withdrawn  himself 
or  herself  from  the  common  dwelling,  without 
lawful  cause,  has  constantly  refused  to  return 
to  live  with  the  other,  and  when  such  refusal  is 
made  to  appear  in  the  manner  hereafter  directed. 
C.  C.  m  •  •  • 

"The  abandonment  with  which  the  husband  or 
wife  is  charged  must  be  made  to  appear  by 
three  reiterated  summonses,  made  to  him  or  to 
her  from  month  to  month,  directing  him  or  her  to 
return  to  the  place  of  the  matrimonial  domicile, 
and  followed  by  a  judgment  which  has  sentenced 
him  or  her  to  comply  with  sucb  request,  togeth- 
er with  a  notification  of  the  said  Judgment, 
given  to  him  or  her  from  moafh  to  mmth  for 
three  times  suecessiTdy. 

"Tlw  summons  and  notification  shall  be  made 
to  him  or  her  at  his  or  her  usual  residence,  if  be 
or  she  lives  In  the  state,  and.  if  absent,  at  the 
place  of  the  residence  of  the  attorney  who  shall 
be  appointed  to  him  or  her  by  tbe  juoge  for  that 

{lurpoM,  at  the  suit  of  the  husband  or  wifk  pray- 
^n^for  sspantlra  from  bed  and  board."  0.  C. 

Tbe  contention  of  the  learned  curator,  as 
we  understand  It,  Is,  that  the  words,  "common 
dwelling,"  as  used  in  article  143,  can  have 
no  other  meaning  than  habitation,  in  this 
state,  in  which  plaintiff  and  defendant  have 
lived  tf^etber,  and  from  which  defendant  has 
withdrawn,  without  lawful  cause,  and  that 
the  words,  "matrimonial  domicile,"  as  used 
In  article  145  have  about  the  same  mean- 
lng«  and  that  view  is  thought  to  find  support 
In  the  opinion  in  Heath  v.  Heath,  42  lia. 
Ann.  439,  7  South.  540,  In  which  case  It  ap- 
peared that  the  litigants  were  married  In 
Maine,  and,  later,  moved  to  Massachusetts, 
where  they  lived  for  some  years,  when  the 
wife  abandoned  the  common  dwelling,  after 
which  the  husband  came  to  New  Orleans, 
and,  having  eetablished  himself,  permanent- 
ly,  brought  suit,  after  a  few  years,  for  sep- 
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aratlon  tcom  bed  and  board,  ca  accoimt  of 
the  abandonment  In  MassadinsettB,  The 

court  said: 

"There  never  has  been  a  common  dwelling 
here,  and  therefore  the  wife  could  not  abandon 
it.  *  *  *  The  married  parties  have  never 
resided  together  In  this  state,  and  have  there- 
fore never  acquired  any  matrimonial  domidle  in 
Louisiana  to  which  the  wife  could  be  smn- 
moned." 

We  find  nothing  In  article  143  which  au- 
thorizes the  inference  that  the  words  "com- 
mon dwelling,"  as  there  used,  were  Intended 
to  be  confined  in  their  application  to  a  dwell- 
ing In  Louisiana,  since  "dwelling"  Is  merely 
another  word  for  "residence,"  which  may, 
or  may  not,  be  tlw  legal  domicile  of  the 
occupant. 

"It  is  customary  to  distinguish  between  resi* 
dence  and  domicile,  on  tbe  ground  that  any  place 
of  abode,  ot  dwelling  place,  constitutes  a  resi- 
dence, bowerer  temporary  it  may  be.  while  the 
term  'domicile*  relates  rather  to  tbe  legal  resi- 
dence of  a  person,  or  his  home,  in  conCempla- 
Uou  of  law.  As  a  result,  one  may  be  a  resident 
of  one  Jurisdiction  although  having  a  domicile 
in  another."  9  B.  O.  L.  p.  6S8. 

It  Is  true  that  "domicile"  is  also  used  In- 
stead of  "residence,"  but  we  are  of  opinion 
that  it  was  used  advisedly  In  article  145,  to 
distinguish  it  from  "common  dwelling,"  as 
used  in  artlde  148,  since  the  abandonment 
by  wife  of  husband,  or  husband  of  wife, 
would  be  as  effective,  from  a  temporary 
dwelling,  at  a  summer  resort,  as  from  the 
legal  domicile,  whereas  it  would  only  be  in 
a  court  having  Jurisdiction  of  such  domicile 
that  a  suit  could  be  maintained  against  the 
abandoning  spouse  for  separation  from  bed 
and  board  on  account  of  the  abandonment. 

This  court  has  several  times  held  that  the 
failure  of  the  wife  to  accompany  her  husband 
to  the  residence  chosen  by  him  Is  an  aban- 
donment within  the  meaning  of  article  143 
(Gahn  V.  Darby,  36  La.  Ann.  70;  McLean  v. 
Janln,  45  La.  Aun.  604, 12  South.  747 ;  Nicho- 
las V.  Maddox,  52  La.  Ann.  1493.  27  South. 
966),  and.  If  that  were  not  the  case,  then, 
should  a  citizen  of  Louisiana  mariy  In  a  coun- 
try or  state  in  which  divorces  are  not  allowed 
and  the  lady  were  to  decline  to  accompany  hint 
to  his  domldle  and  home  In  Louisiana  and 
the  courts  of  his  domicile  should  refuse  to 
entertain  his  suit  for  s^iaration  and  divorce, 
he  would  remain  a  married  man  without  a 
wife  for  the  balance  of  his  life,  and  his  wife 
would  be  entitled,  at  his  death,  to  one-half 
of  the  estate  accumulated  by  him  In  the 
meanwhile,  contingencies  which  were  fore- 
seen and  provided  against  by  the  Supreme 
Ctourt  of  the  United  States  In  Pennoyer  v. 
Neff,  95  U.  S.  714,  24  L.  Ed.  665,  In  which 
Yield,  J.,  as  the  organ  of  the  court,  said: 

"The  state,  for  example,  has  absolute  right  to 
prescribe  the  conditions  upon  which  the  mar- 
riage relation  tietween  ita  own  citizens  shall  be 
created,  and  the  causes  for  which  it  may  be  dis- 
solved. One  of  the  parties  guilty  of  acts  for 
which,  by  the  law  of  the  state,  a  dissolution  may 
be  granted  may  have  removed  to  a  state  where 
no  dissolution  is  permitted.  The  complaining 
party  would  tberefwe  fail  if  a  dlvwoe  wars 
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Bought  In  the  ctate  of  the  defendant;  and,  if 
the  applicadon  eonld  not  be  made  to  the  tribn- 
nalB  of  the  complainant's  domicile  bi  each  case, 

and  proceedings  be  there  instituted  without  per- 
Bonal  service  of  process  or  personal  notice  to  the 
offending  party,  the  injured  citizen  would  be 
without  redress." 

Our  reconsideratlMi  of  the  case,  then,  leads 
us  to  the  conclusions  that  the  defendant,  hav- 
ing no  other  legal  domicile  than  that  of  her 
husband,  Is  properly  sued  here,  as  at  the 
place  of  her,  and  of  the  matrimonial,  dom- 
icile, and  hence  that  any  Judgment  that  may 
be  herein  rendered  should  be  entitled,  under 
the  Owistltutlon  of  the  United  States,  to  full 
faith  and  credit  in  the  other  states  of  this 
Union,  and,  by  international  law,  to  recogni- 
tion in  all  other  Jurisdictions ;  but  the  learn- 
ed courts  of  other  states  and  countries  may 
entertain  a  different  view  of  that  matter,  and 
the  question  of  the  recognition  of  the  Judg- 
ment elsewhere  will  be  determined  by  them. 
We  furttier  conclude,  however,  that  the  plain- 
tiff herein,  being  a  bona  fide  citizen  and 
resident  of  the  state  of  Louisiana,  Is  mtltled 
to  demand  that  the  courts  of  this  state  shall 
exer<^se  the  Jurisdiction,  which  the  state  has 
conferred  on  them,  to  determine  his  marital 
status  within  the  limits  of  the  state,  and 
that,  in  the  case  as  presented,  he' would  be 
entitled  to  the  judgment  prayed  for  Irrespec- 
tive of  the  fact  that  he  was  married  In  New 
York ;  that  the  cause  of  action  originated 
there ;  that  the  defendant  la  residing  there ; 
and  that  she  has  never  been,  or  lived  with 
him,  In  Louisiana.  And  this  view  of  the 
matter,  we  think,  Is  strengthened  by  the  en- 
actment of  the  late  statute,  being  Act  Na  296 
of  1910,  which  reads: 

"That  in  any  action  for  separation  from  bed 
and  board  or  divorce,  where  the  defendant  is 
abflcnt  from  the  state,  or  in  case  of  reconvention, 
when  the  plaintlCE  is  absent  from  the  state;  and 
in  actions  for  divorce  baaed  on  a  judgment  of 
separation  from  bed  and  board,  when  the  ad- 
verse puty  ia  absent  from  the  state,  the  court 
having  jurisdiction  over  the  cause  shall,  upon 
application  by  any  party  in  interest,  appoint  a 
curator  ad  hoc  to  represent  such  absent  party, 
and  all  proceedings  shall  be  bad  contradictorily 
with  said  curator  ad  hoc,  and  any  Judgment  or 
divorce  may  be  rendered  against  same  curator 
■d  hoc  as  might  be  rendered  against  bis  iffin- 
d,pal  08  if  h«  were  present  in  person  in  open 
court" 

It  is  therefore  ordered  that  the  judgment 
appealed  from  be  set  aside,  and  that  this  case 
be  remanded,  to  be  proceeded  with  accord- 
ing to  law  and  to  the  views  herein  expressed ; 
the  costs  of  the  appeal  to  be  paid  by  defend- 
ant, and  those  of  the  district  court  to  await 
the  result 

LAM>,  J.  I  am  constrained  to  Assent 
from  the  CMiclaslon  reached  by  the  majori^ 
of  the  COTirt  In  the  very  aUe  and  learned 
opinion  of  the  CHIEF  JUSTICE. 

The  plaintiff,  after  pr<H>er  Invitation  to  bis 
wife  to  follow  him  to  his  actual  domicile  es- 
tablished in  this  state  and  her  refusal  to  do 
Bo^  might  have  sued  her  for  a  separation. 
But  the  petltim  does  not  show  that  he  w&: 


Invited  her  to  live  with  him  In  this  state  and 
tbat  she  refused  to  do  so.  On  the  contrary, 
the  plaintiff  instituted  the  present  suit  under 
the  provisions  of  the  Civil  Code  relating  t» 
cases  where  one  of  the  spouses  leaves  the 
"common  dwelling"  or  matrimtmial  domicile 
In  this  state.  It  results  from  the  followins 
provisions  of  the  Civil  Code  that  abandon- 
ment as  a  cause  for  separation  from  bed  and 
board  is  predicated  on  the  existence  of  a 
"common  dwelling"  or  "matrimonial  domi- 
cile" in  this  state,  viz.: 

"ArL  143.  Separation  grounded  on  abaadon- 
ment  by  one  of  the  married  persons  can  be  ad- 
mitted only  in  the  case  when  he  or  she  has  with- 
drawn himself  or  herself  from  the  common  dwell- 
ing without  a  lawful  cause,  has  constantly  re- 
fused to  *  *  •  live  with  the  other,  and  when 
such  refusal  is  made  to  appear  in  the  manner 
hereafter  directed." 

"Art.  146.  The  abandonment  with  which  tlie 
husband  or  wife  is  charged  must  be  made  [to] 
appear  by  the  three  reiterated  summonses  made 
to  him  or  her  from  month  to  mouth,  directing  him 
or  her  to  return  to  the  place  of  the  matrimonial 
domicile,  and  followed  by  a  Judgment  which  has 
sentenced  him  or  her  to  comp^  with  such  re- 

J.uest,  together  with  a  notification  of  the  said 
udgment,  given  to  her  from  mouth  to  month  for 
three  times  sdccesstvely." 

"The  summons  and  notification  shall  be  made 
to  him  or  her  at  the  place  of  his  or  her  nsnal 
residence,  if  he  or  she  lives  in  this  state,  and,  if 
absent,  at  the  place  ot  the  residence  of  the  at- 
torney who  shall  be  appointed  to  him  or  her  by 
the  judge  for  that  purpose,  at  the  suit  of  the 
husband  or  wife  praymg  for  separation  ttam 
bed  and  board." 

In  MuUer  v.  Hilton,  13  La.  Ann.  2,  71  Am. 
Dec.  5(M,  the  court,  after  quoting  C.  O.  141 
(now  143),  said: 

"Under  this  article  of  the  Code,  we  do  not 
think  the  present  action  is  maintainable.  Un- 
less by  a  fiction  of  law,  it  is  difficult  to  perceive 
how  the  defendant  can  be  considered  as  having 
withdrawn  from  the  common  dwelling,  when  it 
was  alleged  by  her  husband  that  she  sdll  re- 
sides in  New  Tork,  where  the  marriage  was 
contracted.  It  is  then  certain  that  the  al>an- 
donment  or  cause  of  action  did  not  originate 
since  the  plaintiff  acquired  his  alleged  domicile 
in  this  state," 

In  Edwards  T.  Greeo,  9  La.  Ann.  818.  the 
court  said: 

"We  hold  it  to  be  sonnd  doctrine  that  partiea 

who  did  not  contract  marriage  under,  or  with 
reference  to  [our  laws]  cannot  base,  in  our  tri- 
bunals, an  action  for  divorce  on  matters  which 
occurred  in  another  state  before  they  had  ac- 
quired a  domicile  in  this." 

In  Chamimn  v.  Champon,  40  La.  Ann.  31,  8 
South.  807,  the  court  said: 

"The  true  meaning  of  this  aphorism,  touching 
the  domicile  of  the  wife  being  that  of  her  hus- 
band, is  that  the  domicile  of  <  the  wife  ia  tiie 
domicile  that  the  husband  has  at  his  Doarriase, 
or  provides  after  marriage  for  himself  and  bis 
wife." 

"A  man's  domicile  Is  his  house,  where  he  es- 
tablishes his  household."  Sanderson  r.  Ralston, 
20  La.  Ann.  314. 

Our  Civil  Code  uses  the  words  "common 
dwelling"  and  "matrimonial  domicile"  aa 
synonymous. 

Plaintiff  Is  not  shown  to  have  ever  re- 
sided In  the  state  of  Louisiana  prior  to  1913 ; 
and  the  cmly  common  dwelling  which  he  pro- 
Tided  for  himself  and  wife  was  in  the  state 
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o£  New  Toffk.  nie  duurge  tn  tlie  petttlMi  Is 
that  the  wife  refased  to  leave  that  dweUlng 
and  aooompany  the  plaintiff  to  Oregon. 

PlalntUTs  domicile  of  origin  In  I^oalslana 
Is  a  mere  flctton  of -law,  wlil<^  cannot,  by 
any  stretcb  of  the  judicial  Imagination,  be 
conTerted  into  the  "ccwamon  dwelling"  of  the 
VHHiBeB.  The  hnsband  fixed  the  matrimonial 
dranlcile  In  the  dty  of  Brooklyn,  state  of  New 
Tork,  the  place  of  the  marriage,  and  there 
lived  with  his  wife  fbr  nearly  12  years.  The 
husband  had  no  residence  In  the  state  of 
Louisiana,  and>the  parties  Immediately  aft- 
er their  marriage  in  the  dty  of  Brooklyn  took 
np  their  residence  there.  The  long  continu- 
ance of  their  residence  In  that  place  Indicates 
their  intent  to  make  It  Uielr  permanent 
abode. 

Mr.  Story  dlacaases  a  stmllar  case  as  fol- 
lows: 

"Bot  sap  pose  a  man  domiciled  in  Maasaeho- 
setts  shoald  marry  a  lady  domiciled  in  Ijouisi- 
ana,  what  la  then  to  be  deemed  the  matrimonial 
dcanicile  ? 

"Foreign  jQrists  would  answer  tliat  it  ia  the 
domicile  of  tlie  husband,  if  ttie  intention  of  the 
parties  is  to  fix  their  residence  there ;  and  of 
the  wife,  if  the  intention  ia  to  fix  their  residence 
there ;  and  if  tEe  residence  is  intended  to  be  in 
some  other  place,  as  in  New  York,  then  the  mat- 
rimonlal  d<niiicile  would  be  in  New  Tork."  Con- 
flict of  Laws  (8th  Ed.)  p.  271.  "The  same  doc- 
trine haa  been  repeatedly  acted  on  in  the  state 
of  Louisiana."  Id.  p.  278. 

Dicey  says:  ■ 

"The  huaband's  actual  (or  Intended)  domicile 
at  the  time  of  the  marriage  is  hereinafter  termed 
the  matrimonial  domidle."* 

See  Dicey  on  Conflict  of  Laws,  p.  648 
(American  Notes  by  Moore).  The  same 
writer  says: 

"A  Boldler  does  not  acquire  a  domicile  in  the 
place  where  he  ia  stationed."    Id.  p.  148. 

On  the  case  an  presented  in  the  petition,  the 
plaintiff  at  the  time  of  the  marriage,  had  no 
actual  domidle  in  Louisiana,  and  the  matri- 
monial domidle  was  fixed  by  him  In  New 
Tork.  It  remained  there,  or  nowhere,  until 
the  i^ntlff  acquired  an  actual  domidle  in 
the  d^  of  New  Orleans  in  the  year  1913. 
The  courts  of  this  state  have  no  Jurisdiction 
over  the  allured  aband<mmeDt  of  the  New 
Tork  dcxnlcUe  In  the  year  1012, 
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^pnme  Court  (tf  LooMana.    Mbj  0.  ISM, 
Bdwarlng  Deided  June  6^  1018.) 
(Hytiabm  by  A'tfitorjoJ  Staff.) 
1.  OABSnss  ^3»200— Rbouiatiok— Pbocebd-- 
nro  TO  Set  Asms  Oedsb  or  CoioaBsiON— 
Bffbct. 

Const  art.  286,  as  amended  by  Act  No.  14 
(Rx.  ^esa.)  of  1907,  providing  that  every  order 
fixing  a  rate  ahall  go  into  effect  at  a  time  fixed 
by  the  crimmission,  and  remain  in  effect  and  be 
complied  with  until  set  aside  by  the  commis- 
sion, or  final  judgment  of  a  court  of  competent 

Srtidlctiou  in  auit  to  set  it  aside,  dir^rtly  con- 
cta  In  terms  with  the  further  provision  that, 


where  a  rate  is  contested  and  maintained,  the 

carrier  shall  forfeit  a  penalty  for  each  day  its 
operation  la  suspended,  by  suit,  so  that,  to  rec- 
oncile the  two  provisions,  the  latter  must  be 
held  to  contemidate  suit  with  Injunction,  wUdi 
suspends  the  rate,  and  the  former  a  suit  with- 
out injunction,  which  does  not  suspend^  so  that 
if  the  carrier,  pending  suit  without  injunction, 
exacts  the  old  rate  under' protest,  it  must  re- 
fund the  difference  between  the  old  and  new 
rates ;  the  new  rate  not  being  suspended. 

[Ed.  Note.— For  other  cases,  see  Carries, 
Cent.  Dig.  SS  901-005:  Dec.  Dig.  «s>200.] 

2,  Cabsikbs  ^200  —  RsouunoN  —  Sxons 

Charobs— Returd. 

A  carrier,  having  exacted  under  protest  an 
excessive  rate,  cannot  defeat  the  ahfpper'a  re- 
covery on  the  ground  that,  if  he  is  rombursed, 
there  will  be  discrimination,  contrary  to  Const, 
art.  286,  against  others  who  paid  such  rate 
witboat  protest;  bn^  if  the  rate  ia  illegal,  all 
who  paid  it  must  be  reimbursed,  to  avoid  dis- 
crimination. 

[Ed.  Note. — ^Por  other  cases,  see  Garrtets, 
Cent.  Dig.  H  901-905;  Dec.  Dig.  «=>200.] 

Certiorari  to  Court  of  Appeal,  Parish  of 
Orleans. 

Action  by  J.  B.  McAdams  against  the  Wells 
Fargo  &  C<Hnpany  Elxpress.  Application  for 
certiorari  or  writ  of  review  to  review  a  Judg- 
ment oi  the  Oourt  of  Appeal,  afflrmiug  a 
Judgment  of  the  District  Court  for  i^aintlff. 
Judgment  affirmed. 

Hunter  O.  Leake  and  Johnston  Armstnnig, 
both  ot  New  Orleans,  for  i^ipellant  Emer- 
son Bentley,  ot  Sbrer^Mnt^  and  B.  Somrd 
McCaleb,  of  New-  Orleans,  fbr  asfftHlet. 

PROYOSTT,  J.  In  November.  1900.  the 
railroad  commission  of  the  state  made  an 
order  redudng  eipress  rates  on  Uquors  ship- 
ped out  of  the  dty  of  Alexandria.  The  de- 
fendant expiess  company  filed  sidt  against 
the  commlsslfHi  to  annul  this  order,  as  betng 
unreasonaUe,  unAiir.  ccmflscatcHT.  and  dls- 
criminating  agi^nst  other  shl^dng  points; 
and,  on  the  theory  that  the  stdt  thus  filed  had 
the  effect  of  suspending  the  operation  of  said 
order,  althou^  unaccompanied  hy  an  In- 
junction, it  exacted  payment  of  plaintiff  and 
other  liquor  shippers  from  Alexandria  at  the 
old  or  higher  rates.  Flaintifl  paid  the  dif- 
ference between  the  two  rates  under  protest 
The  aOux  Bblmnrs,  It  seems,  made  no  xhk>- 
test.  In  December,  1011,  the  commlsston  is- 
sued an  order,  general  tor  the  entire  stat^ 
to  be  effective  in  Mondi,  1912,  wbldi  was  un- 
derstood to  have  snperseded  the  order  of 
1909,  although  having  made  no  reference  to 
it,  and  notwithstanding  the  f<dlowing  clause: 

"There  are  many  special  rates  In  effect  apply- 
ing on  commodities  which  move  frequently  and 
in  great  volume.  Such  rates  will  not  be  dis- 
turbed." 

Immediately  after  the  adt^ton  of  this  gen- 
eral order,  the  suit  of  the  defendant  company 
against  the  commission  was  dismissed.  We 
are  not  advised  whether  It  had  been  put  at 
issue.  At  any  rate  It  did  not  come  to  Judg- 
ment. Tile  dismissal  was  on  the  Joint  motion 
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ot  tbm  partlM,  Plaintiff  then  bronf^t  the 
pnsoit  suit  to  recover  back  f  mn  tbe  deteid- 
ant  company  the  amount  paid  under  protest 
His  contention  Is  that  the  said  suit  did  not 
hare  the  effect  of  snspmdlnff  tbe  operation  of 
the  order,  hat  that  said  order  remained  in 
full  force  and  <^nitlon  until  superseded  by 
the  order  of  De^mber,  1911. 

[1]  Artlde  286  of  the  Oonstltutkm,  as 
amoided  (Act  Na  14,  p.  16,  Bxtra  Seoston.  of 
1907),  reads: 

"Provided  that  every  order  or  decision  ot  the 
conunianon,  fixing  and  eetabllBhing  a  rate  or 
charge  for  the  transportation  of  paasengen  or 
freight,  or  for  the  transmission  of  messages  or 
eonversatioDa  by  telephone  or  telegraph,  vithin 
the  state,  shall  go  Into  effect  at  sach  times  aa 
may  be  fixed  by  the  conunlasion,  and  shall  re- 
mun  in  effect  and  he  conpBed  with  nulees  and 
until  set  aidde  by  the  commiBsioD,  or  by  a  final 
judgment  of  a  court  of  competent  Jurisdiction, 
rendered  on  final  trial  in  a  suit  to  set  uide  and 
nunul  same." 

This  would  seem  to  leave  no  room  for  dls- 
cnssion.  Another  proviso,  however,  reads: 

"Provided,  that  whenever  any  rate  •  •  • 
of  the  commission  is  contested  in  court,  aa  pro- 
vided by  this  Constitution,  *  •  *  and  the 
same  Is  maintained  on  final  trial,  *  •  *  the 
railroad,  express-  •  •  •  company,  •  •  • 
shall  forfeit  and  pay  to  the  state  not  less  than 
$10  nor  more  than  fBO  per  day,  for  each  day 
that  tbe  pntting  Into  effect  and  operation  of  the 
rate  *  *  *  may  have  twen  suspended  by  such 
suit** 

It  Will  be  noted  that,  while  tbe  first  of 
these  proTlaos  explicitly  declares  that  a  suit 
contesting  an  order  shall  not  suspeod  Its 
opwatlMi,  the  secraid  speaks  of  tbe  order 
being  suspended  a  suit  ctmtestlng  It 
Therefore,  if  both  of  these  provisos  have  ref- 
©rence  to  tbe  same  Und  of  suit  they  stand 
in  flat  contradiction  of  each  other.  Tbe  only 
way  to  reconcile  them  Is  to  hold  that  the  flrvt 
baa  refierence  to  a  suit  which  does  not 
suvoid — ^tbat  is  to  say,  to  a  plain,  ordinary 
salt  unacccHupanted  by  injunction— and  that 
the  other  has  reference  to  an  injunction  suit 

Asalnst  that  Interpretation  tbe  defendant 
lav<Ae8  the  decision  ot  this  oourt  la  Uio  case  | 


Hi  Kansas  Oltr  8.  By.  Oa  v.  Ballnad  Con- 
mlatf  on.  106  La.  582,  30  Sooth.  121,  to  the  ef- 
fect that  Injunction  will  not  Ue  to  aampmA  aa 
order  ot  tbe  CMnnriaiton.  Bat  that  deeMoa 
wti»  renderad  prior  to  the  »m— ^""^  at 
1907,  when  tbe  first  ot  the  abore-tranacrlhed 
provisos  was  not  contained  In  the  OooatUn- 
tlon.  and  when  the  aeoood  of  these  prorlsos 
read  aa  folhnra: 

"Provided  that  whenever  any  rate  •  •  • 
Is  contested  In  court  sa  iHrovlded  for  in  artide 
285  of  this  Constitution,  no  fine  or  penalty  for 
disobedience  thereto  *  •  *  shall  be  incurred 
until  after  said  eontestati<m  sliall  have  bees 
finally  decided  by  the  courts,  and  thai  onlT  for 
acts  subsequently  committed." 

Under  this  provision,  a  suit  bad  tbe  effect 
of  aowokdlng  the  mder  of  the  comtnlasiop 
wtthoot  an  Injunctitm ;  and,  manifestly,  the 
Ttaef  pnipose  of  the  ad<^)tlon  of  the  first  ci 
ttie  above-transcribed  provisos  was  to  make  a 
<diange  In  that  tegard.  But  the  seccmd  of 
said  prorlsoe,  when  It  speaks  of  an  or^er  be- 
ijog  suspended  by  snlt  necessarily  contem- 
plates that  anch  a  thing  as  the  suspending  of 
an  order  by  suit  Is  possible,  notwithstanding 
the  expressions  of  the  first  proviso ;  and  no 
other  way  Is  known  by  which  sndi  Buq)ension 
couM  be  effected  than  by  an  Injunction.  The 
conclusion  is  therefore  irresistible  that  this 
second  proviso  omtemplatea  (hat  an  injune- 
tion  will  lie. 

[2]  It  is  argued  that  Inasmuch  aa  all  the 
other  Bhlppers  of  liquors  from  Alexandria 
paid  this  ovtfciiarge,  and  are  not  demanding 
the  return  of  It  tbe  allowing  of  this  rri:um 
to  plaintiff  would  have  the  effect  of  making 
tbe  defi»idant  charge  more  to  these  other 
shippers  than  to  plaintiff,  and  that  a  dis- 
crimination of  this  kind  Is  forbidden  by 
article  286  of  the  Constitntlon. 

Tbe  overdiarge  was  Illegal,  and  necessarily 
must  be  restored.  If,  therefwe,  discrimina- 
tion Is  to  be  avoided,  It  will  have  to  be  by 
defendant's  making  restitution  to  all  alike. 

Tbe  Jodgmflfit  of  ttw  Court  ot  Appeal  Is  af- 
I  finned,  at  the  coat  of  relator. 
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No.  aosiL 

KID  «t  aL  T.  OUBBIB.  Sheriff,  et  al. 

(Sn^wu  Court  of  Loidsiana.   Hay  22,  1916.) 

CiSvIIabu*  &y  t\e  Court.) 

Appeal  and  Ebbob  «=>G35<1)— DisinssAi^ 
Gbounds— Inbufficienct  of  Recobd. 
Where  important  records  and  documents  al- 
leged to  bare  been  made  parts  of  the  original  pe- 
tition by  reference,  for  the  purpose  of  showing 
the  facts  of  the  case  more  fuU;  and  with  greater 
certainty,  have  been  omitted  from  the  transcript 
of  appeal,  and  no  effort  has  been  made  by  the 
appellants  to  aapply  the  missing  documents, 
which  the  court  deems  necessary  tor  a  proper 
understanding  of  the  case,  the  appeal  will  be 
dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  nnd 
Error,  Cent  Dig.  H  2776-2778,  2780,  2782, 
2829;  Dea  Dig.  «»B85(l).] 

O'Niell,  J.,  dissenting. 

Appeal  from  Third  Judicial  District  Court, 
Parish  of  BienvlUe;  W.  C.  Baraett,  Judge. 

Action  by  Sallle  Kid  and  another  against 
J.  R  Cfurrie,  alierlff,  and  others.  From  a 
Judgment  for  defendants,  plalntUtB  appeal. 
Dismissed. 

S.  O.  McGarrlty  and  Beynolda  ft  WUUUun, 
&U  of  Arcadia,  for  app^ants.  Stabbs  & 
Theoa,  ot  Monroe,  tm  appelleea. 

I«AND,  X  TblB  snlt  vas  dlsmlaaed  on  an 
exceptioQ  of  do  cause  of  action,  and  the 
plalntUfa  have  appealed. 

Defendants  have  moved  to  dismiss  the  ap- 
peal for  tbe  reason  that  certain  InqKnrtant 
documents  are  omitted  from  tbe  transcript, 
being  EiierUra  deed  of  sale  "sought  to  be 
annulled"  and  the  reoMd  In  the  suit  of  First 
National  Bank  of  Arcadia  v.  C  F.  Petty  et 
at.  130  La.  441,  08  South.  141,  under  whldi 
said  sate  vas  mad^  Na  In  the  dis- 
trict court  and  Na  18010  in  ttw  Supreme 
Conrt,  and  in  tbe  attematlTe  bare  prayed 
that  the  transcript  be  amended  or  aopple- 
mented      tbe  Induskm  of  said  documents. 

Plaintiffs,  as  Judgment  creditors,  sued  to 
annul  a  certain  sherUTs  sale  of  the  pn^rty 
of  th^r  common  debtw,  purpcnrtlng  to  haTe 
been  made  undw  a  Judgment  In  a  certain 
snlt,  and  made  Uie  said  sale  and  the  Bald 
suits  parts     tbdr  petition  tqF  refemca 

The  lOalntlffa  made  the  usual  auctions 
of  ftiaud,  and  further  alleged  tbat  the  sher- 
Iffa*  sale  was  null  because  made  under  a 
Judgment,  the  execution  of  which  bad  been 
suspended  Iqr  an  aiveal  to  the  Supreme 
Court 

Couuael  for  plaintiffs  and  appdlants  have 
made  no  motion,  m  offer,  to  supplouent  tbe 
recOTd,  and,  as  a  matter  of  taxt,  bare  made 
no  appearance  In  this  court 

As  the  plaintiff  made  tbe  records  and  doc- 
umoits  referred  to  parts  of  their  petition, 
we  may  assume  that  t^ey  were  omsidered  by 
tbe  district  Judge  In  tbe  rmdltlMi  of  his 
Judgment 

This  conrt  cannot  Intelligently  consider 


the  allegations  of  the  prtitlon  In  tbe  absoioe 
of  tbe  records  and  sheriff's  sale  made  parts 
thereof,  tor  the  purpose  of  allowing  the  &ctB 
of  tbe  case  more  fully  and  with  greater  cer- 
tainty. 

It  is  tberefore  ordned  tbat  the  appeal 
herein  be  dismissed  at  the  costs  of  tbe  plain- 
tiffs and  appellants. 

O'NIELL,  J.,  dissents. 


aS9  La.) 

No.  20557. 

BEUGNOT  T.  NEW  ORLEANS  LAND  00. 
(Supreme  Court  of  Louisiana.  April  3,  1916. 
Behearing  Denied  Jane  0,  101&) 

(SyOabut  bg  Siitorial  Siait.) 

1.  Deeds  «=»114(3) —Sales— Constbuctiom— 
Pbopebtt  Conveyed. 

Altliough  the  seller  <rf  land  intended  to  sell 
the  entire  area,  and  so  declared  In  an  act  eze- 
cnted  some  years  later  between  herself  and  her 
grantee,  yet,  where  her  act  of  sale  fixed  tbe 
north  or  lake  aide  boundary  line  as  a  line 
bounded  by  another  tract.  Including  the  strip  in 
dispute,  her  sale  must  necessarily  be  so  limited. 

[Ed.  Note.— For  otber  cases,  see  Deeds,  Gent. 
Dig.  H  320,  321;   Dec  Dig.  «s>U4(S).] 

2.  Deeds  <t»114(3)— Sales— ConsTBUcnon— 
Sale  Per  Avebsioneu. 

A  sale  of  an  area  bounded  b;  fences  along 
the  sooth  and  west  side,  with  ends  extending  in- 
to the  water,  and  by  a  bayou  on  the  east  side 
and  a  canal  on  the  north  side,  serving  to  hold 
the  cattle  pastured  therein,  was  a  "sale  per 
averBtonem,'*  with  the  canal  as  one  of  the  bound- 
aries. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  320,  321 ;  Dec  Dig.  «»114(3M 

8,  Advebsb  Possession  ^»38— Pebscbxptiok 
— PuBuo  AMD  Open  Possession— Pastub- 
aoe. 

Possession  of  the  strip  In  dispute,  merely  by 
projecting  a  boundary  fence  across  it  and  into  a 
canal  beyond  and  by  projecting  another  bound- 
ary fence  to  and  Into  a  bayou,  making  an  in- 
clMure  for  cattle,  where  the  canal  was  not 
known  to  be  on  an  avenue,  where  the  whole  area 
was  a  swamp,  without  anything  to  indicate  the 
location  of  ue  avenne,  and  wnere  the  projec- 
tion of  tbe  fence  was  not  shown  to  have  been 
with  intent  to  possess  the  strip  as  owner,  togeth- 
er with  the  building  of  a  barbed  wire  fence  on 
the  side  of  the  canal,  was  not  sufficiently  public 
and  unequivocal  to  amount  to  a  prescription,  as 
tbe  allowing  of  one's  cattle  to  range  on  a  neigh- 
bor's uoinclosed  adjoining  land  u  no  sign  of 
possession,  such  as  is  required  for  prescription. 

[Ed.  Note. — For  other  cases,  see  Adverse  Poe- 
session,  Cent.  Dig.  {  147;  Dec.  Dig.  (8=»3a] 

Appeal  from  Civil  District  Court  Parish 
of  Orleans;  T.  O.  W.  Ellis,  Judge. 

Petitory  action  by  Mrs.  M.  A.  A.  Beugnot 
against  the  New  Orleans  Land  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Judgment  set  aside,  and  ordered  and 
decreed  that  there  be  judgment  recognizing 
the  plaintiff  as  owner  of  an  undivided  one- 
third  of  certain  described  prc^rty. 

CfaarleH  Scbueldan  and  Wm.  Wlnans  Wall, 
both  of  New  Orieans,  for  appellant  Oiarles 
Looqne  and  Frank  Mc01(^,  both  of  New  Or> 

leans,  for  appellee. 
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PBOVOSTT,  J.  !Rie  tract  of  lantf  ftHrmer^ 
I7  known  aa  tbB  Allani  plantation,  part  of 
wblcta  now  constttates  the  City  I^k,  was 
bounded  im  Hie  norOi— -that  ia  to  aay,  on  tlie 
aide  towards  Lake  Pontchartrain— by  a  tract 
of  land  known  as  the  Bengnot  tract.  Both 
tracts  were  bounded  on  the  east  by  Bayou 
St  John.  They  fronted  on  this  bayon,  and 
extended  back  40  acres  from  it  between  par- 
allel lines.  Both  were  many  years  ago  sub- 
divided into  streets  and  squares.  Taylor 
avenue  was  on  the  Bengnot  tract  It  ran 
eftst  and  west ;  that  is  to  say,  parallel  with 
the  north  and  the  south  boundary  lines.  It 
was  105  feet  from  the  south  (or  dty  side) 
boundary  line,  and,  of  course,  the  same  num- 
ber  of  feet  north  of  the  north  (or  lake  side) 
boundary  line  of  the  Allard  tract  Along 
Taylor  avenue  is  a  canal,  which  may  have 
been  part  of  Gen.  Butler's  scheme  for  the 
drainage  of  the  city  during  the  war,  as  it 
seems  to  have  been  Imown  aa  "Butler's  Ca- 
nal."  It  has  also  been  known  as  "Marlgny 
Canal."  The  105-foot  strip  between  Taylor 
avenue,  or  this  canal,  and  the  Ailard  tract 
or,  to  be  more  precise,  the  part  of  it  claimed 
by  the  defendant  Is  the  property  involved  in 
this  suit,  a  petitory  action. 

Plaintiff  traces  title  to  the  former  owners. 
Defendant  shows  title  to  the  AUard  tract 
and  claims  this  strip  the  prescriptiona  of 
10  and  30  years. 

HiIb  Bengnot  tract  was  until  recent  years 
a  swamp,  water-covered  most  of  the  time; 
and  the  adjoining  part  of  the  Allard  tract 
was  little,  if  any,  better.  The  first  and  only 
actual  possession  shown  of  either  tract  was 
by  one  Pulssegur,  who  in  1886  acquired  the 
Allard  tract  used  it  and  also  the  105- 
foot  strip  in  question  as  a  pasture  for  cattle. 
He  had  a  fence  along  the  south  and  the  weat 
sides  of  this  pasture  land,  but  ntme  on  the 
east  and  the  north  sides.  On  the  latter 
aides  the  Bayou  St  John  and  the  Taylor 
Avenue  Canal  served  as  fences  for  holding 
in  the  cattle;  the  ends  of  the  fences  being 
projected  into  the  water  of  these  channels. 

In  1889  his  succession  sold  the  area  thus 
inclosed  to  one  Larrien,  and  the  latter  estab- 
llsbed  a  dairy  on  It;  and  be,  after  blm  bis 
widow  used  this  area  as  a  pasture  for  the 
cattle  of  their  dairy  nntll  November,  1903, 
when  the  widow  sold  the  Allard  tract,  part 
of  It  to  George  G.  Frledrichs. 

[1]  In  this  sale  to  Fried  richs  the  property 
sold  is  described  as  being  bounded  north  (or 
on  the  lake  side)  by  land  belonging  to  the 
purchaser.  Frledrichs  had  bought  the  Beu- 
gnot  tract  at  tax  sale,  and  was  at  that  time 
claiming  to  be  the  owner  of  it  including,  of 
course,  this  10&-foot  strip.  Bounded  by  land 
of  the  purchaser  meant  therefore,  and  could 
only  mean,  bounded  by  the  Bengnot  tract,  in- 
cluding this  106-foot  strip.  Hence  our  say- 
ing that  the  sale  was  only  of  the  Allard 
tract 

Bin.  Lorxlea  Intended  to  aeU  the  entire 


area,  Indndlng  the  105-foot  strip.  She  so 
declared  in  an  act  encnted  some  years  later 
between  her  and  Ftiedricba;  but,  aa  a  matter 
Qt  tact  her  act  of  sale  fixed  the  north  (or 
lake  side)  boundary  line  as  just  stated,  and 
the  sale  must  necessarily  be  so  limited. 
From  that  time  the  only  possessdon  that  waa 
held  of  this  strip  of  105  feet  was  by  Filed- 
ridia;  and  he  held  It  by  virtue  of  his  tax 
title  to  the  Bengnot  tnct  and  not  as  con- 
tinuing the  possession  which  Pulssegur  and 
the  Larrieus  had  theret(Ht(»>e  held.  Thla  la 
shown  by  his  own  testlmoior  given  In  an- 
other case.  It  followi  that  the  possession 
begun  by  Pulssegur  In  1886,  which  was  thus 
terminated  in  1908  by  this  sale  to  Frledrldis, 
did  not  last  SO  years. 

[2,9]  We  think  the  sale  tj  Pniss^r  to 
Larrleu  was  a  sale  per  aversiimem,  with  Tay- 
lor avenue  as  one  of  the  boundaries;  bnt 
we  do  not  think  that  the  possessloii  whlcih 
Pulssegur  and  Larrien  held  of  ttils  106-foot 
strip  was  suffld^itly  public  and  unequivocal 
for  prescriptiOD^  The  only  sign  there  was  of 
Pulssegur's  or  Larrleu's  possession  of  this 
106-foot  strip  nmslsted  In  that  the  west 
iKmndary  fence  was  projected  across  It  to 
and  into  the  l^lor  Avenue  Oanal.  It  la 
true  that  thereby,  and  by  the  like  projectlfm 
of  the  south  boundary  fence  to  and  Into  Bay- 
on  St  Jfihn,  an  inclosare  was  effected  snf- 
fldent  fbr  holding  cattle.  But  in  the  first 
place,  nothing  shows  that  this  canal  was 
known  to  be  on  l^iylor  avenue.  It  did  not 
go  by  that  name,  but  by  that  of  Butler's 
Canal  or  Marlgny  Canal.  fHie  whole  area 
was  a  swamp,  nothing  to  Indicate  the  loca- 
tion of  Taylor  avenue.  In  the  second  place, 
nothing  shows  that  the  projection  of  thla 
fence  was  with  any  intention  to  possess  this 
strip  as  owner,  or  with  any  other  intention 
than  thereby  to  avoid  the  necessity  of  mak- 
ing a  foDce  along  the  north  boundary.  Bven 
if  the  owners  of  the  Bengnot  tract  had 
known  of  the  existence  of  this  projection, 
they  might  well  have  been  wllllhg  to  tolerate 
it  in  a  neighborly  sf^rit  In  order  not  to  com- 
pel their  neighbor  to  Incur  the  os^ess  ct- 
pense  of  bulldbig  and  maintaining  a  fence 
along  the  north  iMnmdary  line.  Of  course, 
the  allowing  of  one's  cattle  to  range  upon  a 
neighbor's  uninclosed  adjoining  tract  ia  no 
sign  of  possesslmi,  sadi  aa  la  rennlred  tm 
prescription. 

In  1902  there  was  a  barbed  wire  fence  aa 
the  north  (or  lake)  side  of  the  canal.  It 
had  been  there  a  long  time,  fbr  the  wire 
was  rusty  and  some  of  the  posts  were  rot- 
ten; bnt  how  long,  or  who  put  it  there,  Is 
not  shown,  and  hence  It  does  not  aid  the  pre- 
scription. 

A  precise  description  of  the  property  in 
suit  according  to  a  plan  made  of  the  Beug- 
not  tra(S  by  Charles  De  lisle,  surveyor  and 
civil  engineer,  on  Sd  of  February,  1862,  which 
is  annexed  to  an  act  of  sale  passed  before 
P.  B.  lisresche^  notary  puMlQ  June  IS^  1862, 
la  aa  follows: 
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"(1)  A  certain  portion  of  ground  in  square 
No.  864,  measuring  640  feet  front  on  Taylor 
avenue,  105  feet  T  indies  and  2  lines  on  the 
road  alons  Baron  St.  John,  106  feet  7  incites 
and  2  tines  oa  Baplanade.  and  040  feet  on  the 
line  dividing  the  same  from  the  property  mr- 
chased  by  George  G.  Frledri<diB  from  Widow 
Larrieu. 

"(^  A  certain  portion  of  ground  in  squan 
Mfk  865,  measuring  SOO  feet  on  Taylor  avenue, 
and  the  line  dividtng  the  same  from  the  proper- 
ty purchased  by  Georffe  G.  rriedrlcha  from 
Widow  Larrieu,  and  105  feet  7  inches  and  2 
lines  on  each  of  Esplanade  and  Barradcs  streets. 

"(3)  A  certain  portion  of  gronnd  in  square 
No.  866,  measuring  900  feet  on  Taylor  avenue 
and  the  line  separating  the  same  from  the  prop- 
erty purchased  by  Georse  G.  Friedrichs  from 
Widow  Larrieu,  and  105  feet  7  inches  and  2 
lines  on  each  ot  Hospital  and  Barracks  streets. 

*'(4)  A  certain  portion  of  gronnd  in  square 
No.  867,  measuring  800  feet  on  Taylor  avenne 
and  the  line  dividing  the  same  from  the  prop- 
erty purchased  by  Georg*  Friedrichs  from  Wid- 
ow lierrieu.  and  106  feet  7  inches  and  two  lines 
on  each  of  TTrsuIines  and  Hospital  streets." 

The  Judgment  appealed  from  is  set  aside, 
and  it  is  now  ordered,  adjudged,  and  decreed 
that  there  be  Judgment  recognizing  the  plain- 
tiff, Mrs.  Marie  Almee  Auguatln  Beugnot,  as 
owxwr  of  an  undivided  one-third  of  the  prop- 
erty hereinabove  described,  and  as  such  en- 
titled equally  with  her  co-ownera  to  the  po»- 
sesdon  of  Bald  property,  and  condemning  de- 
fttodant  to  pay  tlie  coets  of  this  salt 
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One  who  purchases  agricultural  products 
from  a  farmer  does  not  thereby  make  himself 
personally  liable  for  the  payment  of  the  debta  of 
the  farmer  that  were  secured  by  unrecorded  liens 
on  the  crop. 

[Ed.  Note.— For  other  eases,  see  Agriculture. 
Dec.  Dig.  «=»15H.] 

Appeal  from  Twenty-First  Judldal  District 
Oourt,  Parish  of  Iberville. 

Action  by  the  Union  Seed  &  FertUlEer  Com- 
pany against  the  J.  Supple's  Bona  (Planting 
Company  and  another.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Heard  on  cer- 
tified question  from  the  Court  of  Appeal. 
Case  remanded,  with  Instrnctlons  to  affirm 
Judgment  of  trial  court 

Miller,  Miller  &  Fletchlnger,  of  New 
Orleans,  and  J.  B.  Pogh,  ot  Plaqnemlne,  for 
appellant  Borron  ft  Wllbert,  of  Plaquemlne, 
for  appellees. 

O'NIBLL,  J.  The  question  propounded  by 
the  Court  of  Appeal  Is  whetiier  the  plalntifTs 
petition  sets  forth  a  cause  of  action  for  a 
peracmal  Judgment  against  the  defendants, 
J.  Supple's  Sons  Planting  Company  and  J. 


Sons  MercmutUe  C<nnpany  In  soUdo, 
or  agotost  either  ol  than,  by  the  following 
allegations,  vis.: 

(1)  TUat  tbe  pUUntifl.  Union  Seed  ft  FeitU- 
ixer  Company,  on  the  20Ui  of  Maitih,  1914, 
acquired  by  pordiaae  and  assignment  all  of 
the  property,  real  taiA  personal,  of  the  New 
Oiieans  Acid  ft  FertlUaer  GomjfBXij,  Indnd- 
Jng  a  dalm  for  tltfiOO,  bearing  interest  at  6 
per  cent  per  annum  from  the  18th  of  April, 
Iftll,  due  t<xt  tertillsetB  sold  and  delivered 
on  that  day  to  M.  Hankm's  Sons,  used  by 
them  In  the  cnltlTatton  ot  a  acp  of  sugar 
cane  raised  dnrlng  that  year  <m  th^  Notta- 
way  idantation,  and  secured  by  Uen  or  E«lvi- 
lege  on  the  aforesaid  crop  and  the  proceeds 
thereof. 

(2)  That  the  defendant  mercantile  com- 
pany made  advancaa  to  M.  Hanlon's  Sons  to 
the  amount  of  $35,000  to  make  the  crop  of 
1911,  on  c(mdltl«m  that  the  cane  should  be  de- 
livered to  the  defendant  planting  comyauy, 
to  be  by  it  manufactured  into  sugar  and 
sdd,  and  that  the  mercantile  company 
should  collect  the  [uoceeds  of  the  sale  and 
apply  the  same  to  the  extinguishment  of  the 
debt  due  for  tike  advances  the  mracantlle 
company  had  made. 

(3)  That  the  mercantile  company  collected 
from  the  planting  company  the  proceeds  of 
tbe  crop  to  the  amount  of  $46,000,  and,  hav- 
ing reimbursed  Itself  for  the  advances  <$35,- 
000),  retained  the  balance  <|11,000)  in  satis- 
faction of  unsecured  debts  due  by  M.  Han- 
lon's Sons,  in  accordance  with  Its  contract 
with  M.  Hanlon's  Sons,  and  to  the  preju- 
dice of  the  plalntifTs  Uen  and  prtvil^e. 

The  Court  of  Appeal  certifies  that  this 
suit  was  filed  on  the  6th  of  May,  1015,  and 
that  the  plaintiff  does  not  pray  for  recogni- 
tion of  a  lien  or  privilege  on  the  proceeds 
of  the  crop  of  1011,  nor  allege  that  tbe  pro- 
ceeds are  held  by  either  of  the  defendants; 
the  allegation  being  that  the  credit  due  to  M. 
Hanlon's  Sons  for  the  surplus  of  proceeds 
over  and  above  the  amount  of  advances 
made  by  the  mercantile  company  was  ex- 
tinguished by  ordinary  debts  due  by  M. 
Hanlon's  Sons  to  the  mercantile  company. 
The  Court  of  Appeal  submits  the  questions 
for  decision:  First  whether  the  manufactur- 
er, who  converted  the  sugar  cane  into  sugar 
and  molasses,  and,  according  to  an  agree- 
ment with  the  cane  grower,  sold  the  sugar 
and  molasses,  and  paid  the  entire  proceeds 
to  the  commission  merchant,  who  had  ad- 
vanced an  amount  less  than  the  proceeds  of 
the  crop,  Is  personally  liable  for  the  debt  due 
by  the  cane  grower  to  the  plaintiff,,  a  third 
party,  whose  claim  was  secured  by  a  lien 
and  privilege  on  tbe  crop;  and,  second, 
whether  the  commission  merchant  by  apply- 
ing the  sqrplus  of  the  proceeds  of  the  crop  to 
the  payment  of  an  unsecured  debt  due  by  the 
cane  grower,  became  personally  liable  for 
the  debt  due  by  the  cane  grower  to  the  plaln- 


0s>¥ot  etber  csm*  m«  Mm«  tople  »md  KBT-NCKBBR  la  all  Key-NaoAeMd  DlSMts  and  latam 


Digitized  by  Google 


960 


n  SOUTHEUN  REPOBTBB 


(U. 


tiff  for  the  price  of  the  fertilbsen  used  In  tbe 
caltlTatlon  of  tbe  cane. 

Our  answer  Is  tbat  the  plaintiff  has  not  a 
cause  of  action  against  eltUer  of  the  de- 
fimdants.  The  debt  due  by  SiT.  Hanlon's 
S<HQB  to  the  plaintiff  for  the  fertilizers  fur- 
nished and  used  for  the  cultivation  of  the 
crop  of  ISU  was  secured  by  a  lien  or  priv- 
ilege on  the  crop  and  the  proceeds  thereof. 
R.  G.  a  I  8217.  The  proceeds  of  the  crop 
consisted  of  the  credit  due  to  iS.  Hanlon's 
Sons  from  the  sale  of  the  crop,  and  that 
credit  vanished  when,  with  the  consent  of  it. 
Hanlon's  Sons,  it  was  applied  to  the  pay- 
ment of  their  debts. 

The  case  of  Welsh  v.  Barrow,  8  Le.  Ann. 
133,  where  an  overseer  raiforced  his  Hen  or 
privilege  on  the  proceeds  of  a  crop  of  sugar 
cane  after  the  plantation  had  been  sold  with 
the  growing  crop,  seems  to  have  been  decided 
on  the  theory  that  the  debt  representing  the 
proceeds  of  the  sale  of  the  crop  was  not  ex- 
tinguished by  confusion ;  th!at  "the  proceeds 
were,"  as  the  court  said,  "in  the  defendant's 
pocket"  In  Garda  v.  Oarda  et  al.,  7  La. 
Ann.  626,  tbe  overseer  enforced  his  lien  or 
privilege  on  the  crop  before  it  was  removed 
from  the  plantation  by  the  commission  mer^ 
cbant,  in  whose  favor  a  contract  of  antlclire- 
sis  had  been  made  by  the  owner.  In  the  cas- 
es of  Hewitt  V.  Williams,  47  La.  Ann.  742, 
17  South.  269,  and  Hewett  v.  Same,  48  la. 
Ann.  686, 19  South.  604,  where  the  lien  of  the 
furnisher  of  supplies  was  recognized  on  a 
quantity  of  cotton  and  the  proceeds  of  the 
sale  of  it,  after  the  debtor  bad  transferred 
tbe  plantation  and  cotton  to  his  wife  by  a 
datlon  en  palement,  the  cotton  affected  by 
tbe  U«i  was  seized  under  writs  of  sequestra- 
tion and  attachment.  We  are  not  called  up- 
on now  to  pass  upon  the  correctness  of  that 
decision  in  so  far  as  It  held  the  transferee 
of  the  property  liable  for  the  debt  of  her 
husband.  The  important  distinction  between 
that  case  and  the  one  before  us  Is  that  in  the 
case  dted  the  plaintiff  had  the  crop  seized, 
and  had  bis  lien  recognized  and  enforced 
upon  It;  whereas  In  the  case  before  us  the 
crop  and  Its  proceeds  were  not  in  existence 
when  the  suit  was  filed.  There  is  the  same 
distinction  between  the  present  case  and  that 
of  Weill  &  Co.  V.  Kent  et  al.,  62  La.  Ann. 
2139,  28  South.  295,  where  it  was  held  that 
the  growing  crop  passed  to  the  purdiaser  of 
the  plantation,  "without  personal  liability 
on  his  part  to  the  furnisher  of  supplies ;  but 
he  takes  it  cum  onero."  It  Is  true  that,  when 
that  case  was  before  tbe  court  a  secoud  time 
(107  La.  322,  31  South.  781),  It  was  said  that 
tbe  court  had  already  held  that  the  purchas- 
er of  the  plantation,  without  knowledge  of 
tbe  existence  of  tbe  imrecorded  lien  or  priv- 
ilege in  favor  of  the  furnisher  of  supplies, 
and  without  any  privity  of  contract,  could 
be  held  personally  liable  for  tbe  debt  due 
to  tbe  furnisher  of  supplies,  to  the  extent  of 
the  value  of  the  crop  he  received;  but  It  doei 
not  appear  that  the  court  went  that  far  In 


the  prerlona  dedstcm,  and  the  doctrine  cannot 
be  maintained.  Personal  actions  must  be 
based  upon  one  of  the  four  causes  that  give 
rise  to  personal  obligatious.  Tbey  are  con- 
tracts or  quasi  contracts,  offoises  or  quasi 
off^isee.  G.  P.  28.  Personal  actions  arise 
from  contracts  where  one  haa  bound  himself 
for  his  own  advantage,  as  by  selling,  pur- 
cbasinft  hiring,  or  letting,  or  by  any  Uke 
contract  0.  P.  28.  Personal  actions  arise 
from  quasi  contracts  when  they  are  based 
upon  the  obligations  Imposed  upon  him  who 
has  managed  the  affairs  of  another  without 
being  authorized.  C  P.  30.  Personal  actions 
arise  from  oflensee  when  one  person  has  be- 
come liable  to  another  for  tbe  injury  be  has 
Inflicted  on  Urn  by  some  crime  or  offense, 
such  as  theft  or  slander.  G.  P.  31.  Per- 
sonal actlona  arise  from  quasi  offenses  wheu 
the  ground  of  action  is  tbe  injury  done  to 
anotuer  by  one  of  those  faults  which  are  not 
considered  real  crimes  or  offenses.  C.  P.  32. 
In  the  case  before  us  there  was  no  contract, 
quasi  contract,  oBense,  nor  quasi  offense  on 
the  part  of  either  of  the  defendants;  hence 
there  was  nothing  on  which  a  personal  ac- 
tion could  arise  in  favor  of  the  plaintiff. 
Any  expression  to  the  contrary  in  Weill  v. 
Kent,  107  La.  322,  81  South.  761,  Is  In  conflict 
with  tbe  provisions  of  the  Code  of  Practice, 
and  must  be,  and  is  now,  overruled. 

The  decision  in  National  Bank  of  Ccmb- 
merce  v.  Sullivan,  117  La.  163,  41  South.  480. 
was  not  that  one  who  purchased  a  crop  there- 
by rendered  himself  personally  liable  for  un- 
recorded claims  for  supplies  advanced  to 
make  the  cn^.  In  fact,  the  decision  cannot 
even  be  considered  authority  tor  the  general 
proposition  tiiat  the  privilege  of  the  furnish- 
er of  supplies  follows  the  crop  In  the  hands 
of  third  persons  without  registry  of  the  claim; 
because,  to  that  extent,  the  then  Chief  Jus- 
tice and  one  of  the  Associate  Justices  dlssentr 
ed  from  the  opinion,  and  another  of  the  Jns- 
tlces  was  absent,  and  did  not  take  part  in  tbe 
decision.  And  in  a  later  case  attention  was 
called  to  Qie  fact  that  the  purdbaser  had 
bou^t  the  crop  while  it  was  growing,  and,  by 
aiding  the  party  who  liad  raised  it  to  "run  the 
crop  off,"  bad  disclosed  an  actual  knowledge 
of  the  lien  and  privily  affecting  It  See 
Loeb  V.  Collier,  131  La.  377.  50  South.  816. 
In  the  latter  case  the  only  qneatlon  present- 
ed for  decision  was  whether  a  purchaser  of 
a  bale  of  cotton  from  one  who  had  not  raised 
it  took  it  subject  to  a  secret  lloi  for  neces- 
sary supplies  furnished  to  the  party  who  had 
raised  it;  and  it  was  decided  that  the  lien 
did  not  follow  the  cotton  into  the  bands  Ot 
tbe  second  purchaser  as  an  article  of  com- 
merce. In  the  case  of  the  Brooklyn  Cooperage 
Ca  T.  Cora  Planting  ft  Mfg.  Co.,  137  La.  811. 
60  South.  195,  it  was  held  merely  that  tbe 
privilege  of  the  furnisher  of  supplies  to  make 
a  crop  of  sugar  was  not  lost  by  the  sale  of 
the  sugar.  Inasmuch  as  it  remained  on  the 
plantation  In  the  possession  of  the  seller. 

We  have  glv^  an  analysis  of  Um  foregoing 
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decisions  because  they  are  referred  to  by  tbe 
Court  of  Appeal  as  casting  mucb  donbt  upcHi 
the  question  presented  for  decision.  One 
wbo  purchases  agricultural  products  from  a 
ftirmer  does  not  thereby  render  himself  per- 
sonally liable  for  the  debts  of  the  farmer 
secured  by  unrecorded  liens  on  the  crop. 

Under  authority  of  article  101  of  tlie  Cc«i- 
stitution,  this  case  Is  remanded  to  the  Court 
of  Appeal,  with  the  Instruction  to  affirm  the 
Judgment  of  the  district  court,  maintaining 
the  exception  of  no  cause  of  action,  and  re- 
jecting the  plalntlfTs  demand  at  its  cost. 

PROTOSTT,  J.  (concurring).  The  point 
decided  In  WeUl  t.  Kent,  107  L«l  822,  31 
South.  761,  Is  shown  by  the  syllabus.  In  that 
case  the  question  of  whether  the  privileged 
creditor  npon  a  crop  has  a  right  of  action 
against  a  third  person  who  has  received  the 
crop  or  the  proceeds  thereof  was  not  before 
the  court,  and,  as  a  matter  of  course,  was 
not  considered,  and,  still  less,  decided.  The 
sole  legal  question  before  the  court  was  as  to 
wliether,  In  order  that  the  privileged  creditor 
should  have  a  right  of  action  against  the 
purchaser  of  the  crop.  It  was  necessary  that 
this  purchaser  should  have  had  at  the  time 
he  pnrcliased  the  crop  actual  knowledge  of 
the  existence  of  the  privilege,  or  whether  pre- 
sumptive knowledge  would  suffice.  On  the 
question  of  the  right  of  action  against  the 
purchaser  of  the  crt^  the  court  did  not  un- 
dertake to  announce  any  new  doctrine,  but 
undertook  only  to  recapitulate  what  had  been 
decided  In  the  same  case  on  the  previous  ap- 
peaL  In  stating  the  case  on  the  previous  ap- 
peal the  court  said  (page  2145  ot  62  La.  Ann., 
page  298  of  28  South.): 

"The  plaintiffs  do  not  aBsert  a  claim  of  person- 
al indebtedness  against  either  Beary  or  the  Abby 
ft  Highland  Planting  &  Manufacturing  Compa- 
ny, limited.  If  either  or  both  have  come  under 
obligations  by  reasoD  of  a  privilege  upon  the 
crop,  it  Is  by  reason  of  thdr  volantary  act  In 
becoming  porehaaers  of  the  same  cum  onere." 

The  extent  of  the  doctrine  of  the  case,  as 
decided  on  the  two  aiq;>eals.  Is  simj^y  that  the 
purchaser  of  a  crop  burdened  with  privileges 
takes  it  subject  to  the  privilege,  and  that  the 
registry  of  the  privilege  is  not  neoeasaryi  nor 
knowledge  ot  its  existence. 

(18©  IM.)  ' 
No,  21900. 
STATB  V.  PAILBT. 
(Bvpnme  Conrt  of  Louisiana.    May  9,  1916. 
Bebearing  Denied  June  5,  1910.) 

CStfUa&Wf  by  the  Court.) 
1.  Quito  Jvbt  «»2— OnoAiriZATioN— Quo- 

BUH— CONBTTTUnonAI.  AND  STATDTDBT  Fao- 
VIBIOItS. 

The  provisions  of  section  8  of  Act  No.  98  of 
1880  that  the  grand  juiy  for  the  parish  of  Or- 
lesns  should  c<msi8t  of  16  monben,  12  of  whom 
should  constitute  a  qnorum,  were  entirely  su- 
perseded by  the  provisfona  of  article  117  of  the 
Constitution  of  1898  (retained  in  the  Consti- 
tntion  of  1913)  that  the  grand  Jnry  shall  con- 


sist of  12  membea,  0  of  wluua  must  concur  to 
find  an  indictment.  The  number  required  to 
constitute  a  quorum  Is  the  number  who  mnst 

concur  to  find  an  indictment. 

{EH.  Note.— For  other  cases,  see  Grand  Jury, 
Cent.  Dig.  U  1,  IT;  Dec  Dig.  4^2.] 

2.  InDioncKiiT  AifD   Infobhation   ^9l0  — 
Gbako   JtnT  —  QnoBuu  —  Comsiitutionai. 
ANo  Statutobt  Pbovisions. 
As  the  law  on);  requires  the  concurrence  of 
9  members  of  the  grand  jury  to  find  an  indict- 
ment, it  doM  not  require  tlie  presence  of  more 
than  9  members  during  the  deliberations  or  find- 
ing or  presentment  of  the  indictment 

[Ed.  Note.— Pot  other  cases,  see  Indictment 
and  Information.  Cent  Dig.  H  tiO-61:  Dee. 
Dig.  «s>10.] 

8.  CBnoRAi.  Law  ^939(1>— Nbw  Tbiai— 

Nbwlt  Duscovbbbd  Bvidbncs. 
A  new  trial  should  not  be  eranted  to  ad- 
mit alleged  newly  discovered  evidence,  when  It 
develops  on  the  trial  of  the  motion  that  the  wit- 
nesses whose  testimony  is  proposed  to  be  offer- 
ed in  evidence  on  a  second  trial  could  have  been 
produced  on  the  first  trial,  and  that  the  defend- 
ant knew  that  the  witnesses  were  in  posseasion 
of  the  facts,  if  they  were  facts,  to  which  they 
propose  to  testify  on  a  second  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw.  Cent  Dig.  IX  2318.  2321-2823;  Dec.  Dig. 

Appeal  from  Criminal  District  Court,  Par- 
ish of  Orleans;  Frank  D.  Chretien,  Judge. 

Herman  ID.  Pallet  was  convicted  of  mur- 
der, and  aiweals.  Affirmed. 

Robert  H.  Bfarr  and  'Bum.  O.  Moran,  both 
of  New  Orleans,  for  appellant  Baffin  O. 
PlCTsant,  Atty.  0«n.,  Chandler  O.  Luzenberg, 
Dlst  Atty..  and  A.  Dl  Henriqaea,  Jr.,  Asst 
Dist  Atty.,  both  of  New  Orleaoa,  for  Uie 
Statfc 

O'tnvSLL,  J.  TbB  defendant  was  indicted 
by  the  grand  Jury  of  the  parish  of  Orleans, 
only  9  members  being  present  at  the  finding 
and  presentment  of  the  indictment,  for  the 
crime  of  murder.  He  was  tried  and  cmi- 
vlcted,  and  has  been  sentenced  to  suffer  the 
penalty  of  death.  On  appeal  to  ^Is  court 
he  relies  upon  two  bills  of  exception,  one  of 
which  was  reserved  to  the  overruling  of 
his  motion  In  arrest  of  Judgment,  and  the 
other  was  reserved  to  the  overruling  of 
his  motion  for  a  new  trial. 

[1,2]  The  motion  In  arrest  of  Judgment 
refers  to  the  fact  that  only'  nine  members  of 
the  grand  Jury  were  present  during  the  de- 
liberations on  this  case  and  at  the  finding 
and  presentment  of  the  indictment  Hie  con- 
tention of  the  learned  counsel  for  the  de- 
fendant is  that .  although  the  Constitution 
does  not  require  that  more  than  9  members 
of  the  grand  Jury  must  concur  to  find  an  In- 
dictment, the  law  provides  that  a  quorum 
shall  consist  of  12  members. 

This  question  was  presented  for  decision 
and  was  decided  contrary  to  the  defendant's 
contenticHi  In  the  case  of  State  v.  Grimsby, 
117  La.  IMS,  42  South.  497,  In  State  v.  Walk- 
er, 187  La.  197,  68  South.  407,  and  In  State 
V.  McLaughlin.  138  La.  958,  70  South.  025. 
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The  learned  comuHl  for  tbe  defendant  In 
this  case  dlapnte  the  correctness  of  the  ral- 
\ag  In  Uie  cases  dted. 

The  common  law  adopted  by  the  thirty- 
third  section  of  the  (Mmes  Act  of  1805  pro- 
vided lAiat  tbe  grand  Jury  sbonM  consist  of 
not  less  than  12  nor  more  than  23  members ; 
tbe  concurrence  of  12  being  necessary  to 
And  an  indlctxment  Tbe  number  of  members 
required  to  concur  to  find  an  Indictment  in 
this  state  was  not  changed  until  the  adoption 
of  the  Obnstltntlon  of  1888. 

In  the  Act  No.  96  of  1880.  providing  for 
the  organization  of  the  criminal  district 
court  of  the  parish  of  Orleans,  as  establish- 
ed by  the  Gmistltatlon  of  1879,  section  8 
c(mtaloed  this  provision : 

"That  the  grand  jui?  for  the  parish  of  Or- 
leans Bhall  con»Bt  of  sixteen  persona,  twelve  of 
whom  gfaall  constitute  a  quorum." 

Article  117  of  the  Constitution  of  1898 
provided,  and  article  117  of  the  OonsUtn- 
tlou  of  1913  also  provides,  that: 

"A  grand  jury  of  twelve,  nine  of  whom  most 
concur  to  Snd  an  indictment,  shall  be  impaneled 
in  each  t>arish,"  etc 

It  Is  not  contended  that  the  state  violated 
the  Fifth  or  Fourteenth  Article  of  Amend- 
ment, or  exceeded  any  restriction  or  limita- 
tion, of  the  Constitution  of  the  United  States, 
in  abolishing  the  common-law  requirement 
for  an  indictment  for  tbe  crime  of  murder. 
That  serious  question  was  decided  in  ftivor 
of  the  right  of  the  state  in  the  case  of  Joseph 
Hurtado  v.  People  of  the  State  of  California, 
110  U.  S.  616,  4,  Sup.  Ct  111,  292,  28  L.  Ed. 
232,  and  the  question  was  again  considered 
and  the  decision  affirmed  in  Hallinger  t. 
Davis.  146  U.  S.  314,  322,  18  Sup.  Ct  105,  36 
U  Ed.  986:  and  in  .McNulty  v.  California, 
149  U.  S.  W5,  13  Sup.  Ct.  959,  37  L.  Ed.  882 ; 
Hodgson  V.  Vermont,  168  U.  S.  262,  272,  18 
Sup.  Ct.  80,  42  U  Ed.  461,  464 ;  Holden  v. 
Hardy,  169  U.  S.  366,  42  L.  Ed.  780.  18  Sup. 
Ct  383;  Brown  v.  New  Jersey,  175  U.  S. 
172,  44  L.  Ed.  119,  20  Sup.  Ot  77;  BoUn 
V.  Nebraska,  176  V.  S.  83,  44  U  Ed.  382,  20 
Biqp.  Ct  287 ;  and  MaxweU  t.  Oow,  Warden 
of  Utah  State  Prison.  176  U.  S.  5S1,  617,  20 
Sup.  Ct  448,  494,  44  li.  Ed.  687,  611. 

The  only  question  presented  by  this  bill 
of  exception  therefore  is  whether  the  law 
of  this  state  requires  that  all  o£  the  12 
members  composing  the  grand  Jury  shall  be 
present,  or  only  requires  that  9  members 
shall  be  present,  to  constitute  a  quorum. 

In  the  Act  No.  136  of  189S,  carrying  out 
the  provisions  ot  articles  116  and  117  of  the 
Constitution  of  1896,  relating  to  Juries  In 
other  parishes  than  the  parish  of  Orleans 
section  7  provided  that; 

"The  grand  jury  shall  be  composed  of  twelve 
members,  nine  (9)  of  whom  must  concur  to  find 
an  indictment." 

Section  7  of  the  Act  No.  135  of  1888  was 
amended  and  re^nacted  by  Act  No.  15S  of 
1906  (relating  to  Juries  In  the  state  of  Louisi- 
ana, the  parish  of  Orleans  excepted)  so  as  to 
declare  expressly  that  8  members  of  the 


grand  Jnry  should  constttute  a  Qnomm  in 
other  parishes  titan  the  parish  of  Orleans, 

Tit: 

'*a%e  grand  Jury  shall  be  oomposed  of  twelve 
members,  nine  (9)  of  whom  must  concur  to  find 
an  indictment,  and  nine  members  present  shall 
constitute  a  quorum  for  tbe  transaction  of  busi- 
ness  with  full  power  and  authortty  to  investi- 
gate all  matters  and  to  find  and  report  indict- 
ments and  other  matters,  the  same  as  if  tbe 
twelve  were  present  and  acting:,  provided  that 
when  less  than  twelve  are  present,  at  least  nine 
(0)  shall  concur  to  find  indictments  or  report  on 
other  matters.  In  the  event  tbe  forpman  should 
be  nbsent,  then  the  presiding  judge  phall  appoint 
one  of  the  remainisf?  eleven  as  actins  fireman, 
or  foreman  pro  tempore,  who  shall  possess  and 
exercise  all  toe  powers  ('Vrtiilst  so  acting)  of  ths 
foreman.'* 

As  the  Act  No.  155  of  1906  does  not  nvP^ 
to  the  parish  of  Orleans,  there  has  been  no 
legislation  reducing  the  number  of  grand 
Jurors  necessary  to  constitute  a  qoonun  In 
the  parish  of  Orleans  since  the  number  re- 
quired to  constitute  a  quorum  was  fixed  at  12 
by  Act  No.  98  of  1880,  unless  the  provision 
In  arttde  IIT  of  the  Constltntlon  of  1888  and 
of  1913  that  8  members  ot  the  grand  Jury 
must  concur  to  find  an  indictment  means  that 
9  members  shall  constitute  a  quorum. 

It  might  be  Inferred,  frmn  the  fiict  that  the 
Ijegislature  saw  fit  to  amend  section  7  of 
Act  No.  139  of  1898  by  declaring  expressly  in 
Act  No.  165  of  1906  tb&t  8  members  of  the 
grand  Jury  (in  other  parishes  than  the  Parish 
of  Orleans)  shall  constitute  a  quorum,  that 
It  bad  not  been  so  provided  br  article  117 
of  the  Constitution,  declaring  that  8  members 
of  the  grand  Jury  must  concur  to  find  an 
indictment  Our  oidnlon,  however,  is  that 
this  legislation  as  to  other  parishes  than  the 
parish  ot  Orleans  was  intaided  merely  to 
remove  any  doubt  that  8  members  of  the 
grand  Jury  should  constitute  a  qoOTom.  un- 
der article  117  of  the  Constltntlon.  It  was 
held  In  the  case  of  Stete  v.  Gaus^,  43  'La. 
Ann.  801.  8  Sooth.  800,  when  the  law  (Act 
No.  44  of  1877)  required  that  the  gnmd  Jury 
should  be  composed  ot  16  members,  and  that 
12  had  to  ooitcur  to  find  an  indictment,  that 
it  was  not  required  that  more  membera  than 
the  number  necessary  to  find  an  indictment 
should  be  present  and  take  part  In  the  d^b- 
eratlons.  It  was  therefore  held,  Inferentlally 
at  least*  that  the  number  of  grand  Jurors 
required  to  omstitute  a  quorum  was  tbe 
number  whose  concurrence  was  necessary  to 
find  an  Indlctmoit 

Applying  tbe  rule  of  reason  and  pursuing 
the  spirit  of  the  law,  without  having  to  de- 
part from  ita  letter,  it  Is  reasonably  cer- 
tain that  the  defendant  was  not  prejudiced 
by  tbe  fact  that  no  more  grand  Jurors  took 
part  in  finding  the  Indictment  against  him 
than  the  law  required  should  concur  In  the 
finding.  Assuming  that  each  member  of  tbe 
grand  Jury  Is  govwned  1^  bis  own  cod- 
sdence  and  Judgment  in  tlie  deliberations 
and  findings  of  that  body,  a  defendant  Is 
more  secure  from  the  finding  of  an  indict" 
ment  against  Mm  by  the  concurrence  of  9 
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members  of  the  grand  Jury  wben  only  9  are 
iwesent  than  he  wonld  be  If  a  greater  nnin- 
ber  were  present. 

We  axe  reminded  that^  although  the  C!<m- 
etltutton  only  requires  the  omenrrence  of  0 
BiembetB  of  a  petty  Jniy  of  12  to  render  a 
verdict  In  a  prosecution  for  vrtdeh  ttie  penal- 
ty is  Imprlsaunent  at  hard  labor,  the  law 
requires  that  all  of  the  12  Jurors  must  be 
preamt  during  their  ddlberatlons  and  at 
the  finding  and  rendering  of  the  verdict. 
That  la  because  the  common  law  requires 
that  the  members  of  a  petty  Jury  must  not 
sqtarate  from  the  time  th^  are  Impaneled 
until  th^  render  their  verdict  hi  a  capital 
case,  and  from  the  time  the  case  Is  submit- 
ted to  them  until  they  raider  their  verdict, 
where  the  (rffense  Is  not  caidtal.  But  that 
provision  of  the  common  law  has  nothing  to 
-do  with  the  number  at  monbers  of  the  grand 
Jury  required  by  the  CSonstltution  or 
statute  to  constitute  a  quorum  or  to  concur 
In  finding  an  ludlctment. 

Our  conclusion  la  that  the  provisions  of 
article  117  of  the  Oonstltutton  of  18QS  (re- 
tained in  the  Constitution  of  1918)  that  the 
grand  Jury  in  each  perish  of  this  state  shall 
consist  of  12  members,  and  that  9  of  them 
must  concur  to  find  an  Indictment,  supersed- 
ed entirely,  In  the  parish  of  Orleans,  the 
provisions  of  section  3  of  Act  No.  98  of  1880 
that  the  grand  Jury  for  the  perish  of  Orleans 
should  consist  of  16  persons,  12  of  whom 
should  constitute  a  quorum.  The  expression 
"twelve  of  whom,"  In  the  provislcm  of  section 
S  of  Act  No.  98  of  1880  "that  the  grand  Jury 
for  the  parish  of  Orleans  shall  consist  of 
sixteen  person^  twelve  of  whom  shall  con- 
stitute a  quorum,"  meant  12  of  the  16  per- 
8<ms  required  by  that  statute  to  constitute  a 
grand  Jury.  It  would  be  unreasonable  to 
hold  that,  when  the  framera  of  the  Constitu- 
tion reduced  the  number  of  memtwrs  neces- 
sary to  constitute  a  grand  Jury  from  12  to  16, 
by  abolishing  the  provision  of  section  8  of 
Act  No.  98  of  1880  "that  the  grand  Jury  for 
the  parish  of  Orleans  shall  consist  of  sixteen 
persons,"  they  retained  in  force  and  effect 
the  requirement  "twelve  of  whom  shall  coa- 
stltute  a  quorum."  so  Uiat  the  "twelve  of 
whom"  would  mean  all  12  members  of  the 
grand  Jury. 

We  have  considered  the  defendant's  con- 
tention as  an  original  proposition,  as  If  the 
question  had  never  been  presented  before; 
and,  with  much  deliberation,  we  come  to  the 
conclusion  that  our  former  rulings  on  this 
question  are  correct;  that  the  number  of 
members  of  the  grand  Jury  for  the  parish  of 
Orleans  required  to  constitute  a  quorum  Is 
the  number  of  members  who  must  concur  to 
find  an  indictment;  that  Is,.  9  members,  ac- 
cording to  article  117  of  the  Oimstltutlon. 

[3]  The  defendant's  motion  for  a  new  trial 
was  founded  on  his  averment  that  he  had 
discovered  new  and  addlti<mal  evidence  aft- 
er his  conviction.  He  alleged  that  Abraham 
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Gere  on  and  Miss  Fannie  tPailet  would  testify 
that  on  the  morning  ot  the  killing  they  heard 
the  deceased  threaten  to  take  the  life  of  the 
accused,  and  that  Mrs.  Abraham  Gerstm 
would  testify  that  on  the  day  before  the  kill- 
lug  she  heard  the  deceased  threaten  to  take 
the  Ute  of  the  accused.  The  motion  contains 
the  allegation  that  the  attorneys  represent- 
ing the  defendant  did  not  know,  and  could 
not  have  ascertained  with  due  diligence,  be- 
fore the  trial  of  the  case,  that  the  witnesses 
above  named  would  testify  to  the  facts  recit- 
ed. '  And  it  was  alleged  that  the  newly  dis- 
covered evidmoe  was  not  cumulative  and  was 
pertinent  and  Important  The  motion  was 
sun>orted  by  the  affidavits  of  the  witnesses 
tliat  th^  would  testify  to  the  facts  recited 
In  the  motloa,  and  It  was  also  supported  by 
the  affidavits  of  the  attorneys  for  the  ac- 
cused that  they  raily  learned  of  the  newly 
discovered  evidence  after  the  cinivldlDn  of 
the  defoidant,  and  that  they  could  not, 
by  the  exercise  of  due  diligence,  have  learned 
before  the  trial  that  the  witnesses  named, 
or  any  otbar  witness,  would  swear  to  the 
facts  recited  in  the  motkm;  "the  said  wit- 
nesses being  not  at  all  Mandly  to  the  ac- 
cused." 

Mr.  and  Mrs.  Abraham  Oerson  and  Miss 

Fannie  Pallet  testified  on  the  trial  ot  the 
moti<m  fiir  a  new  trial,  and  the  state  Intro- 
duced In  evidence  a  statement  signed  by  Mra 
Oerson  two  days  aftw  the  h<anicide,  togeth- 
er with  the  testimony  of  the  police  officer  be- 
fore whfnn  the  statonent  was  idgned.  The 
evidmce  adduced  on  the  trial  of  the  motion, 
together  with  the  testimony  given  by  the  de- 
fendant in  his  trial  before  the  Jury,  is  at- 
tached to  and  forms  part  of  the  bill  of  excep- 
tion reserved  to  the  overruling  of  the  motion 
for  a  new  trial. 

In  the  statement  per  curiam,  in  the  bill  of 
exception,  the  following  reasons  are  given  for 
overruling  the  motion  for  a  new  trial,  vis.: 
That  the  defendant  did  not  exercise  due 
diligence  to  obtain  the  evidence  before  he 
was  convicted;  that  the  testimony  offered 
was  not  newly  discovered  evidraice;  that  it 
was  only  cumulative  or  corroborative  of  the 
testimony  given  by  the  defendant  as  a  wit- 
ness on  his  trial  before  the  Jury;  and  that, 
in  the  opinion  of  the  Judge,  the  defendant 
had  not  proven  an  overt  act  on  the  part  of 
the  deceased  as  a  basis  for  the  introduction 
of  evidence  that  previous  threats  had  been 
made  by  the  deceased. 

The  testimony  attached  to  the  bill  of  ex- 
ception discloses  that  the  victim  of  this  trag- 
edy, Nathan  D.  Pallet,  was  the  defendant's 
father,  and  that  Miss  Fannie  Pallet  and  Mrs. 
Annie  Pallet  Oerson,  the  wife  of  Abraham 
Gerson,  are  the  defendant's  sisters. 

Mrs.  Oerson  testified  on  the  trial  of  the 
motion  for  a  new  trial  that  she  went  to  her 
fathCT's  home  on  the  evening  before  he  was 
killed,  and  found  him  very  much  provoked: 
that  she  asked  him  what  was  the  matter, 
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and  be  relied  Qiat  be  was  disgusted  and  waa 
going  to  take  Herman's  life,  saying  "that  It 
.  was  either  one  way  or  the  other  between 
them;  that  he  wonid  either  kill  himself  or 
the  boy,"  and  that  Herman  (the  defendant) 
passed  through  the  stable  where  the  witness 
and  her  father  were  talking,  and  stopped 
and  listened  to  the  conTersatlcm.  She  re- 
peated more  than  once,  and  the  fact  is  not 
disputed,  that  the  defendant  heard  the  con- 
versation between  the  witness  and  her  fa- 
ther. She  testified  that,  although  she  visited 
the  defendant  in  the  prison  twice  before  the 
trial  and  discussed  the  case  with  him.  asking 
him  If  his  plea  would  be  self-defense,  and 
although  she  attended  the  trial  during  sev- 
eral days,  she  felt  very  bitter  towards  her 
brother,  and  did  not  tell  him  that  she  had 
heard  the  threats  made  by  her  father  until 
after  the  triaL  The  latter  statement  is  of 
no  importance  In  view  cf  her  admission  that 
the  defendant  had  heard  the  conversatlffli 
in  which  the  threats  were  made,  and  knew 
uiat  she  had  heard  them.  If  they  were  really 
uttered.  In  the  stat«nent  signed  by  Mrs. 
Gerson  two  days  after  the  killing  It  is  recit- 
ed that  the  defendant  went  to  her  store  at 
about  ^  o'clock  on  Monday  evening,  the  day 
before  the  killing,  and  said  "that  he  was 
tired  with  life,  as  things  never  went  right 
with  him,  that  he  was  going  to  end  all,  and 
that  it  would  be  all  over  Wednesday."  It 
la  recited  that  the  witness  asked  the  defend- 
ant If  be  meant  that  he  was  going  to  kill 
their  father,  and  he  replied,  "Well,  if  you 
think  so,  all  right,  if  you  take  it  that  way," 
and  that  the  witness  knew,  when  the  de- 
fendant said  "end  all,"  that  he  meant  their 
father,  because  the  defendant  had  often 
threatened  to  kill  the  whole  family.  Mrs. 
Gerson's  explanation  of  the  statement  she 
signed  two  days  after  the  killing  Is  not  at 
all  satisfactory.  She  testified  that  she  was 
very  nervous  and  excited  when  she  signed 
the  statement,  and  did  not  know  what  she 
was  doing;  that  she  did  not  remember  that 
her  brother  had  ever  threatened  their  fa- 
ther, and  did  not  remember  the  statement 
she  signed  t^o  days  after  the  killing.  To  a 
number  ot  the  questions  propounded  to  her 
on  cross-examination  her  answer  was :  "I  do 
not  remember." 

With  due  req>ect  for  Mrs.  Gerson's  sym- 
pathy for  her  brother,  we  are  convinced  that 
the  only  feature  of  her  testimony  that  was 
"newly  discovered,"  or  discovered  after  the 
conviction  of  her  brother,  was  the  fact  that 
she  would  consent  to  testify  that  her  father 
had  threatened  her  brother's  llf&  We  are 
also  convinced  that  her  withholding  from  the 
defendant  and  his  attorneys  until  after  his 
conviction  the  Information  that  she  would 
testify  that  her  father  had  threatened  her 
brother's  life  was  not  due  to  a  feeling  of 
bitterness  on  her  part  She  bad  no  informa- 
tion to  conceal  from  the  d^endant,  because, 
If  she  heard  the  threat,  the  defendant  knew 
•he  beard  it  Onr  condutftm  la  that  the  dla- 


trict  Judge  waa  justified  in  holding  that  the 
defendant  did  not  exercise  due  diligence  with 
regard  to  the  testimony  of  Mn.  Geraon,  and 
that  It  was  not  to  be  regarded,  after  the  otm- 
vlction,  as  newly  discovered  evidence.  We 
refer  to  the  last  two  sentences  in  the  opin- 
lOD  rendered  In  State  v.  Vige,  137  Ia.  130,  68 
Sonth.  383. 

Abraham  Gerson  and  Miss  Fannie  Pallet 
both  testified  to  what  Nathan  D.  Pallet  said 
to  tbe  defendant,  In  the  presence  of  both 
witnesses,  In  the  kitchen,  about  an  hour  or 
an  hour  and  a  half  before  the  killing.  Abra- 
ham Gerson's  version  of  the  occurrence  Is 
that  "the  old  man  was  fussing  with  Pallet, 
and  said  one  must  get  out  of  the  house;" 
that  the  elder  Pallet  applied  vile  epithets  to 
his  son,  and  the  latter  replied  that  he  would 
leave  the  house  if  the  father  wished  It,  "and 
then  the  old  man  threatened  him;  he  said 
he  must  get  out  from  the  honse,  that's  all ;" 
that  be  would  put  an  end  to  himself  <x  Qie 
defendant;  "one  must  get  out."  The  wit- 
ness swore  that  he  had  not  told  the  defend- 
ant "about  having  heard  these  threats"  until 
after  the  trial,  because  he  had  Ult  so  bitter 
against  him.  He  admitted,  however*  that  be 
had  visited  tbe  defendant  in  prison  twice  be- 
fore the  trial,  took  apples  to  blm,  and  wept 
when  the  verdict  .waa  roidered.  As  oOier 
reasons  tor  not  having  testified  to  tbe  alleged 
threats  on  the  trial,  Mr.  Gerson  said  bis 
health  was  bad,  and  be  "did  not  want  to  mix 
up  in  such  a  business,"  and,  bealdea,  that 
he  had  three  children,  waa  not  a  rUh  man. 
and  bad  no  time  to  waste.  These  were  not 
very  cogent  reasmu  for  Mr.  Gerson's  mwlll- 
in^iess  to  testU^  to  the  all^;ed  threats.  He 
could  not  have  given  a  better  reason  f<Mr  not 
telling  the  defendant  "about  having  beard 
these  threats"  than  that  the  d^endant  was 
prwnt  when  the  threats  were  made,  and 
knew  the  witness  heard  them.  If  tbey  were 
really  uttered.  As  In  Mris.  Gerson's  case,  tbe 
only  feature  of  Mr.  Gersmi's  testimony  that 
waa  "newly  discovered"  after  the  trial  waa 
that  Mr.  Gerson  would  so  testify.  His  be- 
ing qualified  to  furnish  tbe  testimony  was 
not  newly  discovered. 

Miss  Fannie  Pallet's  ver^n  of  what  oc- 
curred tn  tbe  kitchen  Is  that  her  &ther  and 
brother  and  brotheT'ln-law,  Atnnbam  Ger- 
son, were  all  quarreling.  But  she  did  not 
testify  that  her  faUier  threatened  to  take  tbe 
defendant's  life.   She  said : 

"My  father  and  brother  Herman  and  brother- 
in-law  were  quarreling  together,  and  my  father 
said  that  either  one  wouM  have  to  pt  oat  or 
something  would  happen.  *  *  *  'If  one  of  vm 
doee  not  get  out  of  nere,  somthing  will  happen.* 
*  •  *  %ther  of  US  will  have  to  g^  out  of 
here,'  meaning  bimiielf  or  Harman,  *or  ibmethuig 
wiU  happen.*'' 

Tbe  witness  testified  that  hm  brother,  Her- 
man, did  not  say  anything  daring  tbe  quar- 
rel. The  killing  occurred  In  a  stable  on  tbe 
premises  about  an  hoar  or  an  hour  and  a  batf 
after  tbe  allied  quarrd.  Tbe  witness  tes- 
tified that  she  did  not  vlalt  her  biotiier  la 
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prison,  and  did  not  tell  ttlm  or  any  one  else 
ttaat  she  bad  heard  the  qnanel  in  the  kitchen, 
until  after  her  brother  was  G<HiTlcted.  But 
it  la  not  contoided  that  the  defendant  did 
not  know  that  his  sister  was  present  and 
lieard  the  quaxr^  in  the  kitdien.  Therefore 
it  does  not  appear  that  the  existence  of  the 
evidence  proposed  to  be  given  by  Miss  Fannie 
Pallet  was  discovered  by  the  defendant  after 
his  conviction ;  and  the  testimony  tendered  is 
of  little  or  no  Importance. 

It  is  not  necessary  to  consider  the  other 
reasons  assigned  by  the  district  judge  for  re- 
fusiiig  to  grant  a  new  triaL  We  fall  to  find 
any  error  in  the  proceedings  tiad  In  this  case. 
The  verdict  and  sentence  anwaloA  from  are 
therefore  aflumed. 


No.  21660. 

CPESXMSa*  INS.  00.  ▼.  HBBIDBjr,  Seentary 
of  State. 

(Snpreme  Gonrt  of  Louisiana.    Jan.  24,  1916. 
On  Rehearing,  Jane  0,  1916.) 

f£lVlUbu$  by  BaUorial  Btalf.) 

1.  iHSDUnCI  «B»20— FOBKiaN  OOBPOBAIIOHS 

—Right  to  Do  Busihess— "Tax"— Staiv 

UTB. 

Act  No.  296  of  1914,  requiring  foreign  fire 
insnranoe  c«npanies  to  pay  the  state  treasurer 
1  i»er  cent,  of  premiumi  received,  to  be  tamed 
•ver  to  the  proper  otScert  of  the  fire  departments 
of  cities,  towns,  and  villageH,  under  penalty  of 
6600  or  revocation  of  their  license  to  do  biui- 
Mss  in  the  state,  does  not  levy  a  "tax,"  tbougb 
it  Is  a  reQuisition  by  the  eovereign  authority  of 
an  amount  of  money  to  be  contributed  toward 
the  public  expenses,  a»  it  lacka  the  sssentinl 
feature  of  a  tax  of  being  obligatory. 

[Dd.  Note.— For  oOier  cases,  see  Insnmoce, 
QeaX.  Dig.  H  16.  18-22;  Dee.  Dig.  ^20. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  TaxJ 

S.  Taxation  «=s>24  —  Oonaxmrnoir  —  Statk 
Purposes. 

Local  assessments  for  local  purposes  do  not 
come  within  Const,  arts.  224,  227,  providing 
that  the  Legislature  can  itself  directly  exercise 
the  taxing  power  only  for  state  purposes. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  %  67;  Dec,  Dig.  «=s>24.] 

S.  Taxation  ^=>24  — State  Pdbpobe  — Fibb 
iHeuRAiicE— Condition  of  Doing  Bubi- 
kess— Statute— CoNsnTunoNALiTr. 
Act  No.  296  of  1914,  requirii«  foreign  fire 
Insurance  companies  to  pay  the  state  treasurer 
1  per  cenL  of  premiums  received,  to  be  turned 
«ver  to  the  ptoper  officers  of  the  fire  departments 
of  cities,  towns,  and  villages,  under  penalty  of 
$600  or  revocation  of  tbeir  license  to  do  bust- 
ness  in  tbe  state,  is  not  violative  of  Const,  arts. 
224,  7S,T,  providing  that  the  Legislature  can  it- 
self directly  exercise  the  taxing  power  only  for 
state  purposes. 

[Ed.  Note.— For  otiier  cases,  see  Taxation, 
Cent.  Dig.  i  57;  Dec  Dig.  «»24.] 

4.  TaXATIOR  «CS>20  —  EZTBATEBBrrOBtAX,  JU- 

BISDICmON. 
Tbe  taxation  power  of  a  state  has  no  juris- 
diction over  persons  or  property  outside  of  the 
state. 

VBA.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  %%  51-54 :  Dec.  Dig.  «=»20.] 


6.  States  ^119— Loan  or  Oeedit— Fibb  In- 

SURAKCE— COHTBXBUTIOII  TO  FiBB  DBPAMr* 

UENTS. 

Act  No.  295  of  1914.  requiring  foreign  fire 
insurance  companies  to  pay  tbe  state  treasurer 
1  per  cent,  of  premiums  received,  to  be  turned 
over  to  the  proper  ofScers  of  the  fire  departments 
of  cities,  towns,  and  vUlages,  under  penalty  of 
$500  or  revocation  of  their  license  to  do  busi- 
neaa  in  the  state.  Is  not  violative  of  Const,  art. 
58,  providing  tbat  the  funds,  credit,  property, 
and  things  of  value  of  the  state  shall  not  be 
loaned,  pledged,  or  granted  to  or  for  any  per- 
son or  persons,  association  or  corporation,  pub- 
lic or  private. 

[Ed.  Note.— For  other  cases,  see  States,  Cent. 
Dig.  1 118;  Dec.  Dig.  «^lS.] 

e.  States  «=3l30— Apfbopbiationb—Neges- 
em — Fibe  Insurance— Contbibutino  to 

FiEE  DeFABTUZNTS— CoNSTITUnONAUTT. 

Snch  provision  is  not  violative  of  Const  art 
46,  providing  tbat  no  money  shall  be  drawn 

from  the  treasury  except  in  pursuance  to  spe- 
ctflc  appropriation  made  by  law,  and  no  appro- 
priation of  money  shall  be  made  for  more  tban 
two  years,  since  the  constitutional  provision  has 
ai^lication  only  to  moneys  properly  belonging 
to  the  state  that  have  gone  into  the  treasury 
subject  to  ai>propriation. 

[Ed.  Note.— For  other  cases,  see  States,  Cent. 
Dig.  1  128;  Dec  Dig.  «=»1S0.1 

7.  CoNSTiTunoHAL  LAW  «»81  —  "Police 
Poweb" — "Sovereign  Poweb.*' 

In  its  broader  sense  the  term  "police  pow- 
er" of  the  state  is  in  a  measure  oonvertible  v^tb 
the  term  "sovereign  power." 

[Sd.  Note.— For  other  cases,  see  Constitution- 
al Lew,  Cent  Dig.  S  148;  Dec.  Dig.  <S=»81. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Police  Power;  Sov^ 
ereign  Power.] 

&  Insurance  ^»18;— Fobbioh  Cohpahibb— 

Right  to  Exclude. 
The  state  has  the  right  to  exclude  a  foreign 
insurance  company  tliat  has  established  a  busi- 
ness in  the  state. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  ii  13,  14;  Dec.  Dig.  «s»18.3 

0.  GoNsrmmoNAL  Law  «s»101— iNsniAiffOB 
1  Vested  Bights— Foreign  Cobpoba- 

TION. 

The  aforesaid  requirement  of  Act  No.  295 
of  1914  is  not  unconsatutional  as  divesting  vest- 
ed rights;  the  permission  previously  given  a 
foreign  insurance  company  to  do  business  in 
the  state  not  being  a  vested  right 

[Dd.  Note.— -For  other  cases,  see  Constitution- 
al Lew,  Cent.  Dig.  %l  209-211:  Dee.  Dig.  ^ 
101 ;  Insurance,  Cent  Dig.  |  4;  Dec.  Dig. 
«=»4.] 

10.  CONOTITDTIONAL  LAW  «=S>130  —  OBLIGA- 
TION OF  Contracts. 

Said  provision  is  not  nnconstitntional  as 
impairing  the  otdigation  of  contracts;  Uie  per- 
mission previously  given  a  foreign  insurance 
company  to  do  bunness  in  the  state  not  being  a 
contract. 

[&d.  Note. — For  other  cases,  see  Constitution- 
al Law,  Gent  Dig.  |  SOI;  Dec  Dig.  ^130.] 

11.  Statutes  ^sollS^— Tnrui  — Conbtitu- 

XIONAUTT. 

Act  No.  295  of  1914,  entitled,  "An  act  to 
declare  and  de&ne  the  conditions  upon  wbicb 
foreign  fire  insurance  companies,  etc.,  doing 
business  in  this  state  may  engage  and  carry  on 
business,  ete.,  and  to  provide  for  the  distribu- 
tion of  funds  arising  from  the  compliance  with 
this  act"  requiring  foreign  fire  insurance  com- 
panies to  pay  the  state  treasurer  1  per  cent  of 
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pranltiins  received,  to  ht  turned  orer  to  the 
proper  officers  of  the  fire  departments  of  cities, 
towns,  and  villases,  under  penalty  of  $500  or 
revocation  of  their  license  to  do  busincBs  in  the 
state,  Ib  not  violative  of  Const,  art.  31,  reqnir- 
ing  the  object  of  every  act  to  be  expressed  in 
its  title. 

[Bd.  Note.— For  other  cases,  see  Statntei, 
Cent.  Dis.  S  144;  Dec.  Dig.  «=»113(8).] 

O'Nlell,  J.,  dissenting. 

Appeal  from  Twenty-Second  Judicial  DIb* 
trlct  Court,  Parish  of  East  Bat(ni  Boofle;  H. 
F.  Brunot,  Judge. 

Suit  by  the  dtlzens*  Insnrance  Company 
against  Alvln  B.  Hebert,  Secretary  of  State. 
From  a  Judgment  for  plalntUf,  defendant  ap- 
peals. Judgment  set  aside,  Injunction  dis- 
solved, and  salt  dismissed. 

R.  O.  Pleasant,  Atty.  Oen.,  and  Harry  Gam- 
ble, Asst.  Atty.  Gen.,  for  appellant  J.  Zadi 
Spearing,  of  New  Orleans  (O.  J.  "Doyle,  of 
New  YoTii  City,  and  Legier  &  Gleasou,  of  New 
Orleans,  of  counsel),  tor  appellee.  Howe, 
Fenner,  E^>encer  &  Cotdce,  of  New  Orleans, 
amicus  curlse. 

FBOVOSTZ,  J.  nalntUC,  a  fire  Insnrance 
company  iffganlzed  and«r  iSie  lam  of  Mis- 
souri, has  enjf^ned  the  secretary  of  state 
firom  enforcing  as  against  It  Act  29S,  p.  608, 
of  1914,  entttled 

"An  act  to  dedal*  and  define  Uie  conditions  up- 
on which  foreign  fire  insurance  oompanks, 

corporations  or  associations  doing  business 
In  this  state  may  engage  and  carry  on  busi- 
ness in  this  state  and  to  provide  for  the  dis- 
tribution of  funds  arising  frwn  the  comidl* 
ance  with  this  act- 
Plain  tiff  alleges  that  It  has  compiled  with 
all  the  conditions  heretofore  Imposed  by  the 
laws  of  this  state  upon  foreign  fire  insur- 
ance companies  tox  being  allowed  to  do  busi- 
ness in  this  state,  and  has  heretofore  been, 
and  now  is,  engaged  In  doing  business  In 
this  state,  and  desires  to  continue,  but  that 
the  legislature  of  this  state  has  passed  said 
act,  and  that  the  same  Is  null,  as  violative 
of  the  following  articles  of  the  Constltatlcm 
of  this  state:  Article  81  requiring  the  ob- 
ject of  every  act  to  be  expressed  In  Its  title ; 
articles  224  and  227,  providing  that  the  Leg- 
islature can  Itself  directly  exercise  the  tax- 
ing power  only  for  state  purposes;  article 
68,  providing  that  the  funds,  credit,  proper- 
ty, and  things  of  value  of  the  state  shall  not 
be  loaned,  pledged,  or  granted  to  or  for  any 
person  or  persons,  association,  or  corporation, 
public  or  private ;  article  40,  providing  thai 
no  money  shall  be  drawn  from  the  ^-jeasury 
except  in  pursuance  of  specific  appropriation 
made  by  law,  and  no  appropriation  of  mon- 
ey shall  be  made  for  a  longer  term  than  two 
years;  articles  6S  and  56,  providing  that  all 
apprc^iiations  other  than  those  made  by  the 
general  appropriation  bill  shall  be  made  by 
separata  bills,  which  must  embrace  but  oo« 
snt^eet,  eadk  ■nP'i^^t^  to  be  for  a  q»e- 


dflc  purpose;  artlde  67,  providing  that  no 
appropriation  of  money  shall  be  made  In  the 
last  Ave  days  <^  the  session,  or  shall  be  valid 
tmless  the  act  making  it  is  signed  by  the  pre- 
siding officers  oi  the  two  houses  fall  five 
days  b^ore  final  adjoomment ;  article  58, 
providing  that  no  mtmey  shall  he  taken  from 
the  public  treasury  nor  any  appropriation 
made  for  private,  chailtable,  or  benevoloit 
purposes  to  any  person  or  community ;  and. 
finally,  artlde  16^  providing  that  no  ex  poet 
fticto  law,  nor  any  law  impairing  the  obliga- 
tion of  contracts,  shall  be  passed,  nor  vested 
rights  be  divested  unless  for  purposes  of  pub- 
lic utility,  and  for  adequate  compensation 
previously  made. 

We  give  in  the  margin  the  allegation  of  the 
petition  as  to  what  is  the  snbstance  of  the 
act^    An  outline  of  It  here  will  sufflca  It 


iBection  1.  That  no  fire  insurance  company 
not  incorporated  by  the  laws  of  this  state ;  shall 
carry  on  any  fire  insurance  business  in  this 
state  save  and  except  upon  the  c<mditions  im- 
posed in  and  by  the  said  act  as  well  as  all  oth- 
er provisions  now  or  hereafter  imposed  by  law. 

Sec.  2.  That  eveiy  fire  insurance  company, 
organised  under  the  laws  of  any  othM  state,  or 
of  any  fweign  government,  desixlng  to  engage 
in  or  cariT  on  fire  insurance  business  in  this 
state,  shall  return  to  the  secretary  of  state  an 
account  verified  by  oath  of  all  premiums  receiv- 
ed from  fire  insurance  business  during  the  pre- 
ceding year  in  any  incorporated  town,  city  or 
village  in  this  state  having,  or  that  may  have 
a  regularly  organized  fire  department  under  the 
control  of  the  mayor  and  council,  or  other  con- 
stituted author!^  and  having  in  serviceable  con- 
dition for  fire  duty,  fire  apparatus  and  neces- 
sary equipment  l>elonjring  thereto  to  the  value  of 
one  thoDsand  A  OOAOO  ($1,00(KOO)  dollars  and 
upwards. 

And  the  said  section  2  also  provides  that: 

"Such  retams  must  be  made  by  said  com- 
panies, corporations  or  associations  within  six- 
ty days  after  the  promulgation  of  this  act  and 
thereafter  within  sixty  days  after  the  thirty- 
first  day  of  December  of  each  year." 

Sec.  3.  Huit  every  such  fire  insurance  com- 
pany shall,  within  the  above-motioned  respec- 
tive periods  of  sixty  days  after  the  approval  of 
the  act  or  after  December  Slat,  or  each  year, 
pay  to  the  state  treasurer,  "the  sum  of  $1  upon 
the  $100,  and  at  that  rate  upon  the  amount  of 
all  premioms  written  on  fire  insnrance  within 
the  limits  of  such  ineoroorated  dties,  towns  or 
villages"  hereinabove  referred  to  during  tlie  V"*- 
ceding  year. 

Sec.  4.  TiiKt  every  such  company  shall  keep 
accurate  books  of  all  business  done  by  it  upon 
fire  Insnrance  within  the  limits  of  audi  citiea, 
towns  and  villages  and  it  is  made  tlw  duty  oC 
the  secretary  of  state  to  investigate  such  re- 
turns, if  he  has  mason  to  suqwet  any  irregu- 
larity, fraud  or  disfaoneBty. 

Sec  5.  Iliat  upon  the  fallnre  or  neglect  ef 
any  company  affected  by  the  terms  of  the  act 
to  keep  such  books  or  to  report  and  pay  over 
any  of  the  money  due  on  premiums  at  the  time 
and  in  the  manner  specified  in  the  preceding 
sections,  or  who  shall  make  a  false  return  of 
business,  shall  for  each  offense  forfait  the  sum 
of  five  hundred  &  00/100  (S600.00)  dullara  to 
be  applied  to  the  purposes  prescribed  in  the  act. 

Sec,  6.  That  In  default  of  the  payment  of  the 
tax  or  a  failure  to  pay  or  satisfy  any  forfeiture 
adjudged  to  be  due  by  the  provisions  of  the  act, 
the  secretary  of  state  Is  urectad  to  revoke  the 
license  of  such  defanlting  company  to  do  hurt- 
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requires  fordgn  fire  insn  ranee  companies  to 
ke^  en  acconnt  of  the  biulneBS  done  by 
them  in  each  of  the  Incorporated  dtlea,  towns, 
and  Tlllaces  of  the  state  that  hare  a  r^lar- 
ly  o^nbnd  Are  department  under  the  con- 
trol of  the  corporate  ol&cars,  and  to  make 
yearly  to  the  secretary  of  state,  at  a  date 
fixed,  a  sworn  return,  showing  what  pre- 
miums have  been  received  by  it  In  the  pre- 
ceding 12  months  from  the  business  done  in 
eadi  of  said  cities,  towns,  and  villages,  and 
to  pay  to  the  treasurer  of  the  state,  at  a  date 
fixed,  1  per  cent,  ot  the  prcaniums  thns  re- 
e^Ted,  under  penal^  of  $600,  or  of  revoca- 
tion of  its  license  to  do  business  in  the  state 
In  default  oi.  compliance  with  the  act  and 
of  payment  of  said  penalty  ot  9B00  in  case  it 
has  betti  Incurred,  and  requires  the  state 
treasurer  to  pay  over  to  the  treasurers  of 
ttie  several  dtles,  towns,  and  villages,  the 
amount  appearing  to  have  been  thus  rectfv- 
ed  from  the  business  done  In  them  respective- 
ly, to  be  tamed  over  by  the  said  corporate 
treasurers  to  the  pn^er  <^cezH  of  the  fire 
departments  ot  the  corpwatlona,  to  be  used 
eocdusively  for  rendering  sndi  Are  depart- 
mente  more  efficient 

[1-S]  The  act  does  not  pnrfess  to  ezerctoe 
the  power  (rf  taxation ;  the  word  "tax"  Is  not 
nmtloned  In  It  It  professes  to  withbtrid 
peimisdon  to  do  hwlness  in  the  state  unleu 
a  certain  ccmtribntlon  Is  made  towards  the 
maintenance  of  the  Are  departmente  <tf  the 
several  munldpttlitleB  wbm  the  busiuess  is 
done.  TblB  contribution,  undoubtedly,  has 
some  of  the  features  ot  a  tax.  It  is  an 
amoont  of  mcmey  reiiuited  by  the  aovMclgn 
authOTity  to  be  cfmtrlbated  towards  the  pub- 
lie  rapensea.  But  it  i&ckB  the  essential 
feature  of  a  tax,  of  becoming  obligatiHry ;  w. 
In  other  words,  of  having  for  Its  sancthm 
tome  proceeding  against  pers<m  or  proper^. 
Ite  sole  sancUtm  is  the  withholdli^  of  permis- 
sion to  do  bu^ness.  It  can  never  become  a 
debt.  It  is  more  in  the  nature  of  a  price  paid 
to  the  state  for  aoquirli^  from  her  the  per- 
mission  to  do  business  In  her  cities,  towns, 
and  villages.  But  even  if,  generally  sneak- 
ing. It  were  a  tax,  this  would  not  necessarily 
bring  it  within  the  intendment  of  said  articles 
224  and  227  of  the  Gonstltntl(m.   Not  every 


uesB  in  thia  state  and  after  such  revocation  it 
ahall  be  unlawful  for  such  company  to  do  busi- 
ness in  this  state,  though  the  secretary  of  state 
is  authorised  to  renew  or  revive  the  autiiori^ 
to  do  boslDesB  in  this  state  upon  the  subsequent 
compliance  with  the  terms  of  the  act 

Sec.  7.  Hie  provldons  of  section  t  are  in  foil 
as  follows,  to  wit : 

"That  the  state  treasurer  shall  pay  over  to 
the  treasurer  of  the  cities,  towns,  or  villaees 
havins  or  that  may  hereafter  have  a  repuai 
otgaxawA  fire  department,  as  aforesaid  in  sec- 
tion 2  of  this  act,  the  fall  and  resiiectlve 
amounts  collected  upon  the  preminms  on  busi- 
ness done  in  each  of  said  ernes,  towns  or  vil- 
lages, respectively,  from  the  foreiifn  insurance 
companies,  corporations  or  associations  doing 
bnilncBSt  therdn.  Provided,  that  the  moneys  so 
paid  over  to  and  received  by  the  said  dties, 
towns  or  villages  shall  be  by  them  respectivdy 
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exercise  of  the  taxation  power  comes  within 
the  c(mtemplatl<m  of  those  artldes.  For 
instence,  local  assessmoite  fbr  local  purposes 
do  not  Ohamodt  v.  I«vee  I>lstrlct,  88  La. 
Ann,  828.  And  certain  taxes  are  levied  with- 
out any  exercise  at  all  of  the  taxation  power, 
but  of  the  police  power.  Cooley,  l^oatlwi, 
c.  SIX.  Those  articles  were  never  aimed  at 
hampering  the  sovereign  power  of  the  state 
against  a  measure  of  this  tdnd  In  the  interest 
of  local  fire  protection,  but  simply  against 
the  impoBltlMi  of  taxes,  pnq>eriy  so  called, 
for  other  than  strictly  state  purposes. 

[4]  The  taxattoa  power  of  the  steto  has  no 
Jurisdiction  over  persons  or  property  outside 
of  the  state.  The  theory  upon  whldi  this  act 
proceeds  is  that  these  Insurance  companies 
are  outside  of  the  state,  and  are  required 
to  pay  this  amount  for  permission  to  come  in. 
As  a  tax  proper,  this  exaction,  therefore, 
would  under  the  theory  of  the  act,  be  null  as 
being  bapoeed  upon  a  subject  outcdde  of  the 
state  and  beyond  the  Jurisdiction  of  her  tax- 
ation power.  This  shows  it  not  to  be  a  tax 
pn^per,  but,  as  stated  a  while  ago,  more  in 
the  nature  ot  a  price  paid  to  the  state  fw  the 
purchase  of  her  permission  to  come  In. 

But  the  amount  tbxa  collected  belongs  to 
the  state,  it  Is  said,  and  the  stete  Is  pro- 
blMted  from  giving  to  the  municipalities  any 
of  her  moneys  or  things  of  valoe. 

[I]  We  experience  no  difficulty  In  disposing 
oC  that  contention.  Very  true,  Instead  of 
having  this  UKmey  merely  pass  throng  her 
treasury  od  Ite  way  to  the  beneflctazies,  the 
stete  might  have  bad  It  renaln  there,  Uke 
her  other  moneys,  for  defraying  her  own  ex- 
penses ;  and  In  that  sense  the  money  is  hers, 
and  when  she  directs  it  to  be  turned  over  to 
the  munldpal  fire  departments  she  In  a  sense 
gives  lb  to  them.  But  If  It  were  not  for  the 
ii»eclal  need  of  this  money  on  the  part  of 
these  munidpal  fire  d^rtm^ts,  and  also  of 
the  peculiar  relation  in  whidi  they  stand,  or 
are  supposed  to  stand,  towards  these  Are 
insurance  companies,  serving  to  protect  them 
from  loss,  this  ccmtrlbutltHi  would  probably 
not  be  exacted  at  all,  so  that  the  stete  Is  In 
reality  giving  nothing  by  this  stetute,  part- 
ing with  nothing,  but  merely  exercising  her 
sovereign  power  In  b^alf  of  her  mnnle^l- 


set  apart  and  used  solely  and  entirely  for  tlw 
objects  and  purposes  of  uiis  act" 

Sec.  8.  The  provisions  of  section  8  are  in  full 
as  follows,  to  wit: 

"That  all  money  so  collected  and  received  un- 
der the  provisions  of  this  aot  by  the  treasurer 
of  any  incorporated  dty  or  town  or  village,  diall 
within  thirty  days  from  the  time  said  moneys 
are  received  as  aforesaid  be  paid  over  by  said 
treasurer  to  the  secretary  treasurer,  treasurer, 
or  other  fiscal  representatives  of  the  organised 
fire  department  of  Baid  dty,  town  or  village. 
Provided,  that  all  such  moneys  derived  under 
the  provisions  ot  this  act  shall  be  used  for  the 
purpose  of  rendering  more  efficient  and  effica- 
cious the  fire  department  of  said  dty.  town  or 
village  as  the  board  of  commissioners,  fire  board 
or  other  governing  body  of  said  department  shall 
see  fit  and  direct*  snd  for  no  other  purpose 
whatsoever." 
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Ities  for  pTOTldlnt:  tbem  with  these  funds 
from  the  expenditure  of  which  the  insurance 
companies.  It  is  supposed,  will  derire  a 
Bpedal  benefit. 

[I]  As  for  the  provisions  against  the  with- 
d rawing  of  money  from  the  public  treasury 
without  an  apprcvrlati<m  having  been  regular- 
ly made,  they  can  have  application  only  to 
moneys  properly  bel<mglng  to  the  state  that 
hare  gone  into  the  treasury  subject  to  ap- 
pn^rlation.  The  moneys  to  be  realized  un- 
der this  act  are  not  of  that  character.  We 
freely  recognize  that  these  provisions  are 
not  to  be  circumvented  by  the  simple  device 
of  not  allowing  the  public  mone>'s  to  go  into 
the  state  treasury,  or  allowing  them  to  go 
there  only  as  belonging  to  certain  benefida- 
rtes  and  not  to  the  state ;  that  any  measure 
which  would  be  a  mere  subterfuge  vrlth  that 
end  in  view  would  be  null.  But  the  present 
act  does  not  present  that  objectionable 
feature.  It  is  a  case  where  certain  moneys 
whlcb  the  state  would  probably  not  exact  fear 
herself— would  have  no  special  reason  for 
exacting  for  b«wlf;  In  fact,  might  be  un- 
justified in  exacting  for  herself — are  required 
to  be  contributed  towards  a  purpose  in  which 
ttie  Cnrced  contilbatorB  are  siqiposed  to  have 
a  spedRi.  intereet.  Otlur  Instances  where 
moneys  are  thus  attributed  directly  to  the 
beneficiaries  without  the  formality  of  a  1^- 
Islatlve  apprc^riation  are  found  In  our  laws ; 
fyr  Instance,  Act  No.  53,  p.  63,  of  1882,  re- 
quires the  avails  of  the  tax  on  auction  sales 
to  be  paid  directly  to  the  board  of  adminis- 
trators of  the  CAiarity  Hospital;  and  Acta 
122.  p.  282.  of  1901,  and  Acts  143,  p.  221,  of 
1810,  require  the  flre  Insurance  companies  to 
pay-  a  certain  amount  to  the  state  to  be  turn- 
ed over  to  the  flre  prevention  bureau,  with- 
out the  need  of  any  appropriation  by  the 
Legislature. 

[7]  Among  the  grounds  of  Injunctton  is  not 
the  one  that  said  act  of  1914  is  violative  of 
the  Fonrtewth  Amendment  of  the  federal 
CJonstltution.  But  that  question  arises  in- 
cidentally. Inasmwdi  as  the  validity  of  said 
statute  Is  to  be  sustained  only  on  the  theory 
ot  Its  not  bdng  an  ordinary  taxatlim  meas- 
ure^ but  merely  the  exercise  of  the  "police 
power"  ct  the  state,  using  that  term  in  Its 
broader  sense  in  which  it  Is,  In  a  measure, 
convertible  with  tJie  term  "sovereign  power." 
The  question  Is  not  an  open  <me.  In  Hlooper 
T.  Gallftomla,  1S5  U.  S.  662,  16  Sup.  CL  207, 
30  U  Ed.  280,  the  Supreme  Oonrt  oC  the 
United  States  said: 

"The  principle  that  the  ri^t  of  a  foreign  cor- 
poration to  engage  in  business  within  a  state 
other  than  that  of  its  creation  depends  solely 
upon  the  will  of  such  other  state  has  been  long 
settled." 

In  Connecticut  Mutual  Life  Ins.  Oo.  v. 
Spratiey,  172  U.  a  621,  19  Sup.  Ct  808,  43 
li,  Ed.  575,  the  court  said : 

"Each  subsequent  Legislature  baa  equal  pow- 
er to  legislate  upon  the  same  subject  The  Leg- 
islature has  at  any  time  the  power  to  repeal 
or  modify  the  act  granting  such  permission, 


making  proper  provision  when  necessary  In  re- 
gard to  the  rights  of  property  of  the  company 
ah-eady  acquired,  and  protecting  snch  ri^ta 
from  any  llli^l  interfermce  or  injory.'* 

In  Harrison  v.  St  Loai^  232  U.  S.  318,  34 
Sup.  a.  333.  S8  U  Ed.  621,  Lk  K.  A.  lOlSP, 
1187,  where  a  railroad  already  established  In 
a  state  was  sought  to  be  exclnded,  and  the 
cases  <a  Doyle  v.  Conttnental  Ins.  Oo.,  04  D. 
S.  635,  24  U  Ed.  148,  and  Security  Ufe  Ins. 
Co.  V.  Prewltt,  202  U.  8.  248,  26  Sup.  Gt  810. 
50  U  Ed.  1014,  6  Ann.  Gas.  317,  .were  Invoked 
as  authority,  the  court  distlngtdsbed  tboee 
cases,  saying: 

"Those  cases  Invt^ved  state  I^tslation  as  to  a 
sabject  over  which  there  was  complete  state 
authority,  that  Is,  the  exclusion  from  the  state 
of  a  corporation  which  was  so  organised  that  it 
had  no  authority  to  do  anythlnij  but  a  purely 
intrastate  business,  and  the  dedsions  rested  up- 
on the  want  of  power  to  deprive  a  state  of  its 
right  to  deal  with  a  subject  which  was  in  its 
complete  control,  even  though  an  unlawfol  mo- 
tive  might  have  impelled  the  stata  to  exert  its 
Iswful  power." 

[I]  Here  the  r^t  of  the  state  to  exdnde 
an  Insurance  company  that  has  established  a 
business  in  the  state  Is  recognized.  In  the 
case  at  bar,  the  only  respect  In  which  the 
statute  in  question  would  affect  the  complain- 
ant company,  so  far  as  appears  from  the 
record,  would  be  that  It  could  no  longer  do 
business  in  the  several  municipalities  of  tbe 
stale. 

[I,  II]  The  objection  as  to  vested  rights  be- 
ing divested,  or  the  obligation  of  contracts 
Impaired,  is  sufficiently  answered  by  what 
has  been  already  said.  The  permission  which 
tbe  state  has  heretofore  given  to  the  plain- 
tiff company  to  do  business  in  this  state  la 
not  a  vested  right,  nor  a  contract 

[II]  Ke mains  the  question  of  the  suffiden- 
cy  of  the  title  of  the  act  The  criticism  made 
of  it  is  that  it  conveys  no  intimation  of  an 
Intentlcm  to  Impose  a  tax.  although  Its  real 
object  is  to  impose  a  tax,  and  that,  In  stating 
merely  that  the  object  is  to  impose  a  condi- 
tion upon  the  companies  for  being  allowed  to 
do  business  in  the  state,  it  Is  misleading  and 
deceiving. 

This  title  might  have  been  made  more  full 
and  explicit  by  mentioning  what  were  the 
conditions  the  act  was  designed  to  impose. 
Instead  of  merely  stating  In  general  terms 
that  tbe  object  was  "to  declare  and  define" 
these  conditions;  but,  as  appears  from  what 
has  been  already  said  in  this  opinion,  what 
the  act  does  Is  to  impose  upon  flre  Insurance 
companies  an  additional  condition  for  being 
allowed  to  do  business  in  the  state,  and  that 
object  is  certainly  covered  by  the  general 
terms  that  are  used. 

The  Judgment  appealed  from  is  therefore 
set  aside ;  tbe  Injunction  herein  is  dissolved, 
and  this  suit  Is  dismissed  at  the  cost  of  plain- 
tiff in  both  courts. 

CNIBUs  dissents,  being  of  the  opinion 
that  tbe  diarge  imposed  on  f<n«ign  insnranca 
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companleB  for  ixAag  baaliiem  In  tbie  state, 
b7  Act  Now  296  of  1914.  Is  a  Uoense  tax. 

On  Rehearing. 

UONROB,  O.  J*.  The  opinion  and  judg- 
ment beretofive  handed  doirn  herein  are  re- 
instated and  made  the  judgment  of  this  court 

CNUSUa,  dlSBOitB  and  bands  down  rea- 
sons. 

CVNIELIj,  J.  (dissenting).  Hie  statute  In 
contest,  approved  July  9,  1914,  attempts  to 
Impose  the  charge  of  1  per  cent,  of  the  pre- 
miums on  all  fire  Insurance  written  by  for- 
eign corporations  in  the  cities,  towns,  and 
Tillages  of  the  class  designated,  during  the 
year  ending  on  the  31st  of  December,  1913, 
as  well  as  during  the  entire  year  1914  and 
subsequent  years.  The  provisions  of  the  sec- 
ond and  third  sections  of  the  statute  leave 
no  doubt  that  the  charge  of  1  per  cent,  was 
to  be  computed  and  Imposed  upon  the  busi- 
ness done  during  the  period  exceeding  a  year 
and  a  half  preceding  the  adoption  of  the 
law.  Section  2  provides  that  every  foreign 
flre  Insurance  company  "now  or  hereafter  de- 
siring to  en^ge  In  or  carry  on  business  in 
this  state"  shall,  within  60  days  after  the 
promulgation  of  the  act,  and  thereafter  with- 
in 60  days  after  December  31st  of  each 
year,  render  an  account  to  the  secretary  of 
state  of  all  business  done  In  the  designated 
dues,  towns  and  villages  in  the  state  during 
the  year  ending  on  December  31st  of  each 
year.  Hence  the  first  account  to  be  render- 
ed was  of  the  business  dcme  during  the  year 
ending  on  December  31,  1913.  Section  8  pro- 
vides that  the  foreign  Insurance  companies 
shall,  within  60  days  after  the  approval  of 
the  act,  and  thereafter  within  60  Aaya  after 
the  31st  day  of  December  of  each  year,  pay 
to  the  state  treasurer  1  per  cent,  of  the  pre- 
miums on  all  flre  Insurance  business  written 
in  the  cities,  towns,  and  villages  of  the  class 
designated,  "during  the  year  ending  Decern* 
ber  Slst  in  each  preceding  year  or  for  such 
portion  of  such  period  as  said  company,  cor- 
poration or  association  shall  have  done  busi- 
ness in  this  state."  Hence,  it  follows  that  the 
first  i>ayment,  to  be  made  within  60  days 
after  the  approval  of  the  act,  that  is,  on  or 
before  the  7th  of  September,  1914,  at  the  rate 
of  1  per  cent,  of  the  premiums  on  all  flre  In- 
surance written  during  the  preceding  year 
ending  on  the  Slst  of  December,  was  to  be 
computed  on,  and  charged  for,  the  business 
done  during  the  calendar  year  1913.  And  the 
second  payment,  to  be  made  within  60  days 
alter  the  Slst  of  December,  1914,  was  to  be 
computed  m,  and  charged  for,  the  business 
done  during  the  entire  calendar  year  1914, 
notwithstanding  the  statute  was  only  ap- 
proved on  the  9th  of  July  of  that  year. 

The  manifest  purpose  and  object  of  the 
statute,  therefore,  was  not  to  define  the  con- 
dltlons  on  which  foreign  fire  insurance  com- 
panies might  do  busJncsi  in  thia  state,  nor 


to  regulate  their  manner  of  doing  business, 
but  to  obtain  revenue,  by  taxing  the  business 
done  and  to  be  done  by  them,  for  the  protec- 
tion and  benefit  of  the  property  owners  and 
Inhabitants  of  the  cities,  towns,  and  Tillages 
of  the  (dass  designated  in  the  statute. 

We  observe  also  that  In  section  4  of  the 
statute  tn  question  It  is  made  the  duty  of  the 
secretary  of  state  to  InTCstlgate  the  accounts 
rendered  by  each  foreign  Insurance  com- 
pany, "and  collect  the  amount  which  he  shall 
find  to  be  due."  Section  5  Imposes  a  [leualty 
of  forfeiture  or  fine  of  $500  for  each  (rffense 
of  failing  or  neglecting  to  keep  the  accounts 
of  the  business  done^  or  for  failure  or  neglect 
to  r^rt  or  pay  over  any  money  due  within 
the  time  specified,  or  tar  making  a  false  re- 
turn of  the  business  done.  Section  6  author- 
izes the  secretary  of  state  to  revoke  the  li- 
cense of  any  foreign  insurance  company  de- 
faulting in  payment  or  failing  to  pay  or  satis- 
fy any  forfeiture  adjudged  to  be  due  under 
the  provisions  of  the  act  TThe  same  section 
provides  that,  after  such  revocation  of  its 
license,  it  shall  be  unlawful  for  a  foreign  fire 
insurance  company  to  do  business  tn  this 
state,  unless  the  secretary  of  state  sees  fit  to 
permit  the  company  to  continue  doing  busi- 
ness on  compliance  with  the  requlrem^ts  of 
the  statute. 

Under  a  reasonable  construction  of  this 
statute,  therefore,  the  payment  by  a  foreign 
Insurance  company  of  the  penalties  imposed 
in  sections  5  and  6,  for  a  failure  to  render 
a  correct  account  and  make  payment  within 
the  time  specified,  would  not  relieve  the  sec- 
retary of  state  of  his  duty  to  collect  the 
amount  found  to  be  due  on  his  Investlgatitm 
of  the  accounts  rendered,  as  provided  In  sec- 
tion 4  of  the  act.  The  statute  does  not  pro- 
vide any  special  remedy  on  the  part  of  the 
secretary  of  state  for  collecting  the  amount 
which  the  statute  makes  It  his  duty  to  col- 
lect; but  when  tbe  liability  is  created,  the 
right  and  dnty  of  the  secretary  of  state  to 
enforce  payment  Implies  and  carries  with  It 
his  right  to  proceed  with  an  ordinary  action 
for  tbe  debt  The  penalty  of  forfeiture  or 
fine  of  $500  and  of  forfeiture  of  the  license 
or  right  to  do  business  in  this  state  Is  not — 
and  was  not  intended  to  be — the  remedy 
whereby  the  secretary  of  state  sbould  perform 
his  duty  of  collecting  the  1  per  cent  due  on 
insurance  premiums,  because,  as  a  matter  of 
fact  the  fear  or  threat  or  Imposition  of  the 
penalty  mlg^t  not  force  or  coerce  the  collec- 
tion of  the  amount  due  by  a  delinquent  insur- 
ance company.  As  was  said  by  tbe  Supreme 
Court  of  the  United  States,  In  Pollard  v. 
Bailey,  20  Wall.  620  (87  U.  S.)  22  L.  Ed.  878, 
although,  where  a  statutory  liability  is  pro- 
vided with  a  special  remedy,  that  remedy 
alone  must  be  employed  for  its  enforcement, 
a  liability  created  by  statute  without  a  spe- 
cial remedy  may  be  enforced  by  an  appro- 
priate common-law  actlMi. 

It  appears*  tbereftnre,  that  the  charge  of 
1  per  ceot  of  the  premioma  on  flre  insurance 
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written  br  fore^  companies  In  certain  des- 
ignated municipalities  In  this  state  was  to 
become  a  debt,  which,  hy  the  express  terms 
of  the  statute,  It  was  tbe  duty  of  the  secre- 
tary of  state  to  collect  And  that  is  tbe  only 
element  of  the  charge  that  Is  deemed  lack- 
ing, and  is  deemed  essential  to  constltate 
a  tax.  In  tia  majority  (qdnion  rmdend  In 
this  case. 

A  careful  reading  of  the  statute  tn  Ques- 
tion shows  that  the  use  of  the  word,  "tax," 
or  of  any  word  that  might  readily  be  con- 
sidered synonymous  with  or  equivalent  to 
the  word,  "tax,"  was  studiously  and  adroitly 
avoided  In  framing  this  act  In  tbe  third  sec- 
tion, the  charge  imposed  is  given  Its  first  des- 
ignation as  "the  sum  of  fl  upon  the  $100, 
and  at  that  rate  upon  the  amount  of  all 
premiums  .written  on  fire  insurance  within 
the  limits  of  such  Incorporated  dtlea,  towns 
or  villages  during  the  year  ending  December 
31st  in  each  preceding  year  or  for  such  por- 
tion of  such  period  as  said  company,  corpora- 
tion or  association  shall  have  done  bnslness 
In  this  state."  In  the  next  section,  making 
it  the  duty  of  the  secretary  of  state  to  in- 
vestigate tbe  accounts  rendered  by  tbe  In- 
surance  companies  and  to  collect  the  charge 
of  1  per  cent.  It  is  called  "the  amount  which 
he  shall  find  to  be  due."  Ttaereaft^  it  is 
designated,  "the  money  due  on  premiums," 
"the  amounts  collected  upon  the  premiums  on 
business  done."  "the  money  so  paid  over  and 
received,"  "money  so  collected  and  received," 
and  "money  derived  under  the  provisions  of 
this  act"  The  effort  of  tbe  Legislature  in 
avoiding  the  use  of  a  name  that  mlgbt  be  call- 
ed "tax"  Is  as  conspicuous  as  the  word  itself 
would  have  be^  But  we  should  not  "to  tbe 
fascination  of  a  name  surrender  Jodgnwnt 
hoodwinked." 

Tbe  charge  of  "fl  upon  the  flOO  and  at 
that  rate  on  the  amount  of  all  premiums  on 
fire  insurance  written,"  is  a  tax  of  1  per 
cent  on  the  volume  of  business  done,  for 
tbe  license  or  privilege  of  carrying  on  the 
business — call  It  what  we  may.  This  charge 
or  burden,  of  having  to  pay  a  certain  propor- 
tion or  percentage  of  the  revenues  of  the 
business  permitted  to  be  done,  imposed  by 
the  Legislature  for  the  purpose  of  raising 
revenue  for  a  public  purpose,  contains  all 
of  the  elements  of  the  definition  of  a  license 
tax  or  privilege  tax.  See  Cooley  on  Taxa- 
tion (3d  Ed.)  pp.  1,  4,  10,  31;  Succession  of 
Merder,  42  La.  Ann.  1142.  8  South.  732.  U 
L.  R.  A.  817 ;  Oooley's  Constitutional  Limita- 
tions (5th  Ed,)  p.  616;  Burroughs  on  Taxa- 
tion, S  4,  p.  2,  adopting  tbe  definition  of 
Judge  Dillon  in  Hanson  v.  Vernon,  27  Iowa, 
47,  1  Am.  Rep.  216;  Judson  on  Taxation,  | 
1,  p.  2,  and  section  409,  p.  024;  Gray  on  Lim- 
itations of  Taxing  Power,  1  57,  p.  44. 

Tbe  charge  or  burden  Imposed  by  the  stat- 
ute under  consideration  cannot  be  dealt  with 
as  a  local  assessment  because  local  assess- 
ments are  cba^es  or  burdens  Imposed  upon 
pnq^erty  pnmmobly  in  compensation  ot  and 


in  proportion  to,  some  q)eclal  benefit  to  In- 
ure to  the  property  assessed,  from  the  use  of 
the  avails  of  the  assessment.  See  State  v. 
Merchants*  Insurance  Co.,  12  La.  Ann.  802, 
declaring  a  charge  of  $500  per  annum,  im- 
posed upon  fire  insurance  companies  for  tbe 
benefit  of  the  fire  departments,  a  tax,  and 
distlngulshlug  it  from  the  local  assessment 
referred  to  in  Yeatman  v.  Crandall,  11  La. 
Ann.  220,  and  In  the  cases  there  dted. 

Hie  charge  or  duty  demanded  by  the  stat- 
ute under  consideration  was  not  Imposed  in 
the  exercise  of  the  police  power  to  relate 
tbe  fire  insurance  bu^ness,  because,  althou^ 
the  police  power  to  rctgulate  a  business  In- 
cludes the  right  to  Impose  a  license  tax  ob 
tbe  business,  nevertheless,  If  the  sole  or  main 
object  of  the  tax  Is  to  raise  revenue,  it  can- 
not be  Imposed  under  the  authority  or  guise 
of  the  police  power,  but  must  find  its  sanc- 
tion In  the  taxing  power  alon&  In  other 
words,  the  police  power  can  be  exercised 
only  for  the  purpose  of  promoting  the  public 
welfare.  It  cannot  be  used  as  a  means  <tf 
levying  a  tax  for  a  purpose  for  which  the 
taxing  power  la  withheld  by  tbe  Constitation. 
If  this  distinction  between  the  police  power 
and  the  taxing  power  cannot  be  observed  and 
enforced,  constitutional  limitations  on  the 
taxing  power  amount  to  nothing.  See  Parish 
of  Slast  Feliciana  v.  Louis  Levy,  40  La.  Ann. 
332,  4  South.  309,  quoting  Dillon  on  Mu- 
nicipal Corporations,  S9  93,  609,  and  citing 
Ward  V.  Maryland.  12  WaU.  20  H  Bd. 
449;  Mayor  v.  Both,  29  La.  Ann.  261,  and 
Board  of  Trustees  of  New  Iberia  v.  Mlgues, 
32  La.  Ann.  923.  See.  also,  Parish  of  More- 
bouse  V.  Brlgbam,  41  La.  Ann.  667,  6  South. 
267 ;  Canal  &  Claiborne  Ry.  Co.  v.  Crescent 
City  By.  Ca,  47  La.  Ann.  826,  16  South. 
S44 ;  and  State  ex  rel.  Lyons  v.  Court  of  Ap- 
peal. Third  Circuit,  40  La.  Ann.  ma,  22 
South.  368. 

The  Legislature  has  attempted,  by  the  act 
In  question,  to  exercise  tbe  taxing  power  of 
tbe  state  for  the  local  purpose  of  benefitliv 
the  municipalities  having  fire  departments  of 
the  class  defined  in  the  statute.  The  Consti- 
tution clearly  limits  the  exercise  of  the  taz^ 
Ing  power  of  the  Legislature  to  atate  purpoa> 
es,  and  laives  It  to  the  governing  autbort' 
ty  of  each  munltdpal  cwporaUon  to  levy  tut 
es  for  municipal  purposes  of  a  public  na- 
ture  Article  224  provides: 

"The  taxing  power  may  be  exercised  by  the 
General  AseemDl:^  for  state  purposes  and  by 
parishes  and  municipal  corporations  and  public 
boards,  under  authority  granted  to  them  by  tbe 
General  Assembly,  for  parish,  municipal,  and 
local  purposes,  strictly  public  In  their  nature." 

Article  227  further  llmlta  the  exercise  of 
the  taxing  power  of  the  Legislature  to  the 
purpose  of  malntataing  the  state  government 
and  her  public  Institutions,  via.: 

"Tbe  taxing  power  sball  be  exercised  only  te 
carry  on  and  maintain  tbe  government  of  the 
■tate  and  the  public  Institutions  thereof,  to  ed- 
ucate tbe  children  of  the  state,  to  preserve  the 
public  health,  to  pay  tlie  principal  uid  interest 
of  tfaa  piU^  d^  to  mpPTMB  ianuxection,  to 
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xepel  InvadoB  or  defend  the  ftate  In  time  of  war, 
to  provide  pennons  tor  indigent  Confederate 
soldiers  and  sailors,  and  their  widows,  to  estab- 
lish markers  or  monuments  apon  the  hetteSelda 
of  the  eonntry  commemoratiTe  of  the  serrices 
of  Ifouisiana  soldiers  on  such  fields,  to  maintain 
a  memorial  ball  in  New  Orleans  for  the  col- 
lection and  preservation  of  relics  and  memorials 
of  the  late  Civil  War,  and  lor  levee  pnrposes,  as 
hereinafter  provided." 

The  license  tax  Imposed  upon  foreign  Are 
insurance  ccHnpanles,  by  the  Act  No.  295  of 
1914,  was  not  levied  for  any  of  the  purposes 
mentioned  in  article  227  of  the  Constitution, 
and,  In  my  opinion,  is  in  plain  violation  of 
the  proTistra  that  the  taxing  power  shall 
not  be  exercised  for  any  other  pnrpMe. 

In  the  recent  cose  of  the  Board  of  Admin- 
istrators of  the  Charity  Hospital  v.  Itlchhart 
et  al.,  71  Sooth.  736,  not  yet  officially  report- 
ed, it  was  held  that  the  so-called  duty  or 
<duirge  one-half  of  1  per  cent  of  the  pro- 
ceeds of  every  adjudication  of  property  by 
an  auctioneer,  dedicated  to  the  Charity  Hos- 
pital in  New  Orleans,  by  Act  No.  46  of  1904, 
was  not  a  tax  on  the  property,  and  that  the 
statute  did  not  violate  any  provision  of  the 
Constitution.  The  charge  or  burden  provid- 
ed for  In  that  statute,  however,  was  not  im- 
posed upon  property  nor  upon  a  business  or 
occnpation.  And  the  purpose  for  which  ttie 
revenue  vras  raised  was  to  aid  in  maintain- 
ing ooe  ot  the  institutions  of  the  state,  for 
whldi  the  Legislature  was  expresdy  author- 
ised by  tihe  Constitution  to  make  aj^nopiia 
tions.  See  articles  03  and  227. 

I  am  also  of  the  <^inlon  that  the  Act  Na 
295  of  1914  is  violative  of  artiele  31  of  the 
Constitntlfxi,  in  that  the  object  of  the  law— 
that  is,  to  raise  revenue  for  the  fire  proteo- 
tion  of  Uw  property  owners  and  inhabitants 
of  mnnlctpaUties  having  Are  d^wrtments  of 
a  designated  class,  by  levying  a  license  tax 
on  foreign  flre  Insurance  coa^anles  for  the 
privily  of  dcdng  business  in  Bucb.  munici- 
palities— is  not  expressed  in  the  title  of  the 
act 

I  respectfully  dissent  from  the  opinion  and 
decree  rendered  In  this  case. 


089  La.) 

No.  21959. 

SHRSITEPORT  HH^  A  BLBtTATOR  OO. 
STOEHR 

la  re  BUKUVIBPOBT  MILL  &  BI^BVATOR 
CO. 

(Snprcane  Court  of  Looisiana.   May  22,  1K16.) 

{ByUahus  hp  the  0<mrt.) 

Bales  4s»168(3)— RmonzBS  of  Sbzjjeb— Rb- 

covBBT  or  Peicb. 
Where  a  merchant,  having  contracted  to  fur- 
nish to  a  baker  hard  wheat  Soar  of  a  certain 
brand,  ships  float  of  another  brand,  represmt- 
ing  it  to  be  of  the  same  grade  as  the  brand  or- 
dered, and  the  baker  uses  only  enough  of  it  to 
find  oat  that  It  is  of  an  inferior  grade,  be  is  not 
required  to  pay  for  the  portion  which  he  used  in 
testing  the  flour,  and  wnicb  proved  to  be  of  no 
value  to  him. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
I>ig.  g  406;  Dec.  Dig.  «=9l68(3).] 


Acti(Hi  the  Shreveport  MDl  ft  Blevator 
Company  against  John  -Stbehr.  Judgment 
Cor  defendant,  and  plaintiff  brings  oertlorarL 
Affirmed. 

Grlsham  ft  Oglesby,  of  Wlnnfleld,  for  rela- 
tor. Huey  P.  Long,  Jr.,  of  Wlnnfleld,  for 
defendant 

0*NI-BLL,  J.  A  writ  of  certiorari  and  a 
mle  to  show  cause  why  the  judgment  in  this 
case  should  not  be  reversed  were  issued  be- 
cause it  was  Infored  from  the  relator's  i>e- 
tltlfm  that  an  Injustice  had  been  committed. 
The  answer  of  the  respondent  Judge  aoA  the 
record  disclose  that  the-  proceedings  have 
been  entirely  regular,  and  that  the  Judg- 
ment rendered  by  tiie  Justice  of  the  peara 
and  affirmed  by  the  district  court  was  accord- 
ing to  the  law  and  the  evidence. 

The  testiniony  was  not  reduced  to  vrrtting, 
but  the  statement  of  the  respondent  Judge 
is  admitted  to  be  a  correct  statement  of  the 
focts.  The  relators  traveling  salesman  un- 
dertook to  sun>l7  the  defendant  with  what 
is  called  hard  wheat  flour  for  his  trakery 
business.  The  defendant  gave  an  order  fOr 
26  sacks,  or  12%  barrels,  of  hard  wheat  flour 
of  a  brand  called  "SpUt  Silk."  at  $7.50  per 
barreL  The  relator,  being  out  of  "SpUt  Silk" 
flour,  bought  ai^  diipped  to  the  defendant 
26  sacks  of  a  brand  of  floar  called  "Am- 
brosia,'' supposed  to  be  a  bard  wheat  flour 
of  the  same  grade  as  "SpUt  Silk."  By  an  er- 
ror on  the  part  of  the  relator,  the  flour  wad 
billed  to  the  defendant  as  "JSpUt  Silk."  The 
defendant  did  not  learn  that  the  flour  was 
not  of  the  brand  stated  in  the  invoice  until 
it  was  delivered  at  his  bakery.  Under  the 
belief  that  it  was  hard  wheat  flour,  he  used 
two  sacks  blended  with  other  flour,  and  the 
result  was  an  inferior  qnality  ot  bread.  He 
had  been  using  "SpUt  Silk"  flour  in  his  bak- 
ery, but  had  never  used  "Ambrosia."  To  ^ve 
it  a  further  test  he  used  four  sacks  without 
blending  it  with  other  flour,  and  the  result 
of  the  day's  baking  was  unfit  for  his  trada 
The  bread  was  given  away  and  fed  to  hogs. 
The  deftodant  Immediately  notifled  the 
Shreyeport  Mill  ft  Blevator  Company  of  his 
experlenoe  with  the  flour,  and  was  instructed 
to  return  it  He  returned  the  remaining  19 
sacks  promptly,  and  the  Shrer^iort  MiU  bad 
"Spilt  Silk"  flour  shipped  to  blm  in  its  stead 
from  New  Orleans. 

The  relator  sued  the  defendant  In  Hie  First 
waM  Justice  court  for  922.60,  the  invoice 
price  ot  8  sacks  of  "Ambrosia"  floor.  In 
his  answer  the  defendant  alleged  that  the 
flour  had  been  of  no  value  to  him  for  the  rea- 
sons stated  above;  and  he  filed  a  reconven- 
tional  donand  for  |36  damages  for  the  loss  of 
a  day's  buslnesB.  On  proof  of  the  facts  recit- 
ed above,  Judgmoit  was  rendered  dismissing 
the  plainturs  demand  and  the  defendant's 
reconventlonal  demand,  and  the  jdalntlfl 
appealed.  The  case  was  tried  de  novo  in  the 
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district  court,  and  ttw  Judgment  was  afflrm- 
ed,  at  the  cost  of  tbe  lOaintUr,  appellant. 

The  relator'B  connati  admit  In  their  brief 
that  the  "Ambroela"  flour  was  made  from 
new  wheat;  but  ther  omtend  that  the  de- 
fendant,  being  an  experienced  baker,  should 
bare  dlBcovered  that  It  was  not  a  hard  wheat 
flour  when  he  Mended  tt  with  oth<w  flour, 
and  should  not  have  tried  It  pure.  We  agree 
with  the  judge  of  the  Flmt'ward  JusUoe 
court  and  the  Judge  of  the  district  court  that 
the  purchaser  had  a  right  to  rely  up«l  the 
representatloa  of  the  seller  that  the  flour 
was  of  the  grade  ordered,  though  it  was  not 
of  that  taand.  He  had  no  other  means  of 
ascertaining  tlut  it  was  not  fit  for  the  pur- 
pose for  which  It  was  sold  to  him  than  hy 
testing  it  The  quantity  used  In  the  test 
proved  to  be  of  no  value  or  braeflt  to  blm, 
and  he  should  not  be  required  to  pay  for  It. 

The  writer  is  of  the  oidnton  that  the 
enrdse  of  the  authority  of  this  court  to  Is- 
sue writs  of  certlOTari  In  the  gmeral  super- 
Tl8l(»i  and  control  orer  Inferior  courts  con- 
ferred by  artlde  M  of  the  GonsUtutfon 
should  be  r^ulated  by  artltdes  866,  867,  864, 
and  865  of  the  Code  of  Practice,  and  should 
be  confined  to  cases  where  the  proceedings 
are  null  or  Irregular  In  form,  and  not  extend- 
ed to  cases  where  the  court  below  is  acting 
within  the  exerdse  of  its  Jurisdiction.  See 
State  ex  r^  Earner  r.  Judge,  32  la.  Ann. 
217;  State  ex  reL  iJtty  Judge,  S2  La.  Ann. 
562;  State  ex  rel.  Yaleton  t.  Skinner,  3S  La. 
Ann.  256;  Markey  t.  Judge,  8S  La.  Ann. 
378;  Bnlsaon  t.  Judge,  S3  La.  Ann.  1427; 
Unbehagen  t.  Justice,  36  La.  Ann.  365;  State 
ex  rel.  Berthoud  v.  Judge,  34  La.  Ann.  782; 
Brown  V.  Bagland,  35  La.  Ann.  838;  Troegel 
r.  Judge,  85  La.  Ann.  1164;  Brown  t.  Hous- 
ton. 85  La.  Ana  1104;  State  ex  r^  O'Malley 
V.  Judge,  85  la.  Ann.  1194;  State  ex  rel. 
Insurance  Oa  t.  Judge,  96  La.  Ann.  317; 
State  ex  reL  Bright  ft  Co.  t.  Judge,  86  La. 


Ann.  482;  Waterworks  Oow  t.  Lory,  86  La. 
Ann.  941;  State  ex  reL  Fcmuan  t.  Judges, 
37  La.  Ann.  113;  State  ex  Baoe  t.  Judge, 
37  La.  Ann.  120;  Williamson  t.  Judge,  37 
La.  Ann.  886;  Wood  ft  Bro,  r.  Judge,  88  La. 
Ann.  377;  Id..  88  La.  Ann.  921;  State  ex 
reL  Gooch  t.  Judge,  88  La.  Ann.  968;  Brons- 
sard  T.  Judge,  89  £a.  Ann.  776,  2  South.  569; 
May  ▼.  Recorder,  30  La.  Ann.  998,  8  South. 
181 ;  State  ex  ret  Block  v.  Ferrault,  41  La. 
Ann.  179,  6  South.  18;  State  ex  reL  Shake- 
speare, Syndic,  V.  Duffel,  41  La.  Ann.  557,  6 
South.  14;  State  ex  reL  Railroad  Co.  t. 
Biley,  43  La.  Ann.  177,  8  South.  508;  State 
ex  reL  Chandler  t.  EUls,  43  La.  Ann.  825,  9 
South.  639;  State  ex  reL  RoccM  v.  Judge.  45 
La.  Ann.  535,  12  South.  941;  State  ex  rel. 
City  V.  Judge.  45  La.  Ann.  952,  13  Soutb. 
181;  State  ex  reL  Hogsett  t.  Patln,  47  La. 
Ann.  1534,  18  Sonth.  507;  State  ex  reL  Ex- 
press Co.  T.  Justice,  48  La.  Ann.  1249,  20 
South.  729;  State  ex  rel.  Brakenridge  Lum- 
ber Co.  T.  XuUy.  48  La.  Ann.  1532,  21  South. 
119;  State  ex  reL  Perllloux  t.  Magistrate,  49 
La.  Ann.  1212,  22  South.  661;  State  ex  reL 
Guameri  t.  Rost,  52  La.  Ann.  968.  27  Soutb. 
366. 

The  majority  of  the  members  of  the  court 
adher  to  the  view  expressed  In  the  late  case 
of  Loeb  V.  Collier,  131  La.  378,  68  South. 
816,  citing  Thompson  &  Co.  t.  Qosserand,  128 
La.  1029,  65  South.  663,  and  State  ex  rti. 
Union  SawmlU  Co.  t.  Summit  Lumber  Oo^ 
117  I4U  643,  42  South.  195,  that,  although,  as 
a  general  rule,  certiorari  can  laaue  only  in 
cases  where  the  regularity  of  the  proceedings 
In  the  lower  court  is  atta(fted,  the  power 
granted  to  this  court  by  the  Constitution  Is 
plenary,  and  its  exercise  rests  In  tlM  lUscre- 
tion  of  the  court  The  Judgment  ot  tlie  dis- 
trict court  atflrmlng  that  of  the  Justice  court 
Is  therefore  affirmed  at  tlie  cost  of  the  rda- 
tor. 
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T.  L.  FABBOW  MERCANTILE  CO.  t.  RIG- 
GINS.   (8  DiT.  306.) 

(Court  of  Appesis  of  Alabama.  BCay  80, 1916.) 

1.  Landlobd  ahd  Tbitant  «=3331(S)  —  Bent- 

ZNG  ON  SHAUB— BbKAOH— COUPLAIRT. 
In  an  acdoa  for  damages  for  breach  of  con'< 
tract,  a  complaint,  -which  in  setting  forth  a  con- 
tract for  the  rental  of  land  on  shares  did  not 
attempt  to  describe  the  land,  the  number  of 
stock  and  quantity  of  fertiliser  to  be  furnished 
to  plaintiff,  the  quantity  of  land  to  be  cultivatedi 
or  the  kind  of  crop,  was  demurrable  as  uncer- 
tain and  inde&Qite. 

[Ed.  Note. — For  other  cases,  sec  Landlord  and 
'Fmant,  Cent.  THg.  |  1382;  Dec.  Dig.  '8==> 
331(5).J 

2.  Landlobd  and  Tenant  €=>331(5)— Pmad- 
iN<j— C0UPX.AIITT. 

In  an  action  for  breach  of  contract  for  rent- 
al of  land  on  shares,  an  allegation  that  under 
the  contract  plaintili  started  a  two-horse  crop 
was  not  a  sufficient  allegation  that  the  contract 
was  for  a  two-horse  crop. 

[Ed.  Note^For  other  eaaes,  see  Landlord  and 
Tenant  Cent.  Dig.  |  1382;  Dec  Dig.  «s» 
331(5).! 

3.  IiANDLOBD  AND  TENANT  «S»331(0)  —  EVI- 

DENCB— Admissibility. 
In  an  action  for  breach  of  contract  for  rent- 
al of  land  on  shares,  evidence  of  the  value  of 
the  growing  crop  on  the  land  at  the  time  of  the 
alleged  breach  of  the  contract  was  inadmissible, 
since  the  action  was  not  destructive  of  such 
crop,  but  for  preventing  plaintiff  from  com- 
pleting its  cultivation. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Gent  Die.  1  1883;   Deo.  Dig.  ^ 

4.  Landlou>  ard  Tenant  «=>331(e)— Bbbaoh 

OF  COHTBAOF— MeaBUBE  OP  DAMAGES. 

In  an  action  for  breach  of  contract  for  rent- 
al of  land  on  shares,  where  the  year  in  which 
the  crop  was  plantea  was  past,  evidence  as  to 
what  kind  of  crops  the  land  was  capable  of  pro- 
ducing, adaptaUlity  of  the  land  to  the  crops 

{danted,  manner  in  which  plaintiff  was  cultivat- 
ng  the  land,  average  per  acre  yield  of  that  land 
under  similar  conditi<»s  and  cultivation,  and  the 
market  value  of  the  crops  when  they,  under  the 
cooditionB  and  drcumstances,  would  have  been 
gathered  would  be  admissible  in  arriving  at  the 
value  of  the  crop  irhleh  vould  hare  been  made 
had  plaintilt  been  permitted  to  perform  tiie  con- 
tract. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  |  1383;  Dec  Dig.  «S9 
331{6).] 

5.  Daicages  «=>62(4)— Rentino  on  Shabe»— 
Breach  or  Contbact  —  Masteb  and  Sebt- 

ANT— MEABtXBE  OE  DAKAOES. 
In  an  actiai  tor  breach  of  contract  for  rent- 
al of  land  on  shares,  although  the  relation  be- 
tween the  parties  was  that  of  tenants  in  com- 
mon, and  not  that  of  a  contract  of  hire  fAtbin 
Code  1907,  S  4743,  which  would  have  given 
plaintiff  a  lieu  on  crops  produced,  since  the  con- 
tract provided  that  plaintiff  do  the  work  per- 
sonally, it  will  be  treated  as  a  breach  of  con- 
tract for  personal  services,  and  the  proper  meas- 
nre  of  damages  is  the  value  of  oue-half  of  the 
crops  that  would  have  been  gathered  by  hfm, 
less  one-half  the  cost  of  fertilizer  and  such  sum 
plaintiff  received  from  other  employment,  or 
could  have  made  had  he,  in  the  exercise  of  rea- 
sonable effort,  been  able  to  obtain  at  the  same 
place  employment  of  the  same  geneial  nature. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  128-131;  Dec.  Dig.  ^62(4).^ 


6.  Dahages  a=9lS2  —  Bbeaoh  of  Gohtbaci — 
Measure  of  Dahages— Btidehcb—Beduc- 
iNo  Damages. 

In  an  action  for  breach  of  contract  of  rental 
of  land  on  shares,  where  the  crop  season  at  the 
time  of  the  breach  bad  not  advanced  too  far  to 
permit  plaintiff,  in  the  exercise  of  reasonable  ef- 
fort and  expense,  to  rent  similar  lands  and  re- 

Elace  the  stock  and  tools  that  the  defendants 
ad  agreed  to  furnish,  evidence  <^  his  financial 
condition  at  time  of  the  breach  was  admissible 
on  the  question  whether  by  reasonable  efforts 
he  could  have  minimized  the  damages. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  478,  000;  Dec  Dig.  «s>lKi.] 

7.  Set -Off  and  CouNTEBCiAnc  *596  —  "Bi- 
coupmekt"— "Set-Ofp." 

A  "recoupment"  applies  when  the  abatement 
claimed  springs  out  of  or  is  closely  related  to 
the  contract  or  transaction  on  which  the  recov- 
ery is  sought,  while  a  "set-oS"  Is  based  on  an  in- 
dependent cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent.  Dig.  i  6;  Dec.  Dig.  $=»5. 

For  other  deiinitions,  see  Words  and  Phrases, 
E^rst  and  Second  Series,  Recoupment;  Set-Off.] 

8.  SBT-Orr  and  O0UNTBB01.AIU  «=»6  —  Re- 
conpuBn'F— Statitte. 

Code  19OT,  H  5860,  6865,  permitting  a  |udg- 
ment  in  favor  of  a  defendant  against  a  plaintiff 
on  a  plea  of  recoupment,  as  weU  as  on  a  plea  of 
set-off  for  the  amount  defendant's  claim  exceeds 
that  of  plaintiff,  has  not  enlarged  the  class  of  de> 
mandk  which  may  be  the  subject  of  recoupment 
[Ed.  Note.— Far  otber  cases,  see  Set-Ofl  and 
Counterclaim,  Gent  Dig.  I  617;  Dea  Dig. 
«=>6.] 

0.  Set- Oft  and  OouitiBbolaxm  •»S8— Set- 
Oft— DAifAOBS. 
Under  Code  1807,  {  5865,  on  a  plea  of  re- 
coupment, if  the  claim  of  defendant  equals  that 

of  plaintiiBf,  judgment  must  be  rendered  for  de- 
fendant, but  under  section  3666  on  a  plea  of  set- 
off, under  such  circumstances,  defendant  would 
not  have  judgment,  but  would  be  entitled  to  have 
his  costs  sustained  in  establishing  the  set-off 
taxed  against  plaintiff. 

[Ed.  Note,— For  other  cases,  see  Set-0£E  and 
Counterclaim,  Gent  Dig.  ]  ij^;  Dec,  Dig.  <g=> 
58.] 

Appeal  from  Circuit  Court,  Marshall  Goon- 
tr:  W.  W.  HaralBon,  Judge. 

Actl<m  b7  Ollrer  BIbsIds  against  tlw  T.  Ii, 
Farrow  Mercantile  Company.  Jttdigment  for 
plaintiff,  and  defendants  aiq^eaL  Beversed 
and  remanded. 

John  A  Lnsif,  &  8<m,  of  Gnntersrllle,  for 
appellants.  Street  ft  l8beU«  of  GantersnUe. 
for  anwUae. 

PELHAM,  P.  J.  The  appellee  sued  the  ap- 
pellants to  recover  damages  for  the  breach 
of  a  contract  The  complaint  consists  of  one 
count,  which  Is  as  follows: 

"The  plaintiff  claims  of  the  defendants  the  sum 
of  $250,  for  the  breach  and  violation  of  a  con- 
tract, the  substance  of  which  was  and  is  as 
follows,  to  wit:  Along  about  the  first  of  the  year 
1913,  one  Ernest  Howie  rented  lands  to  the 
plaintiff  on  the  halves;  that  is,  Howie  was  to 
furnish  the  land,  stock,  feed  for  the  stock,  and 
the  tools,  and  plaintiff  was  to  do  the  work  of 
making  and  gathering  the  crops,  and  the  crops 
were  to  be  divided  in  halves,  each  narty  to  iiay 
one-half  of  the  fertilize.  That  under  this  agree- 
ment plaintiff  started  a  two-horse  crop,  plowed 
up  some  of  the  land,  cleared  up  and  prepared 
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tbe  laod  for  cultintloD,  and  planted  Home  of  the 
crnps.  In  the  sprinfr  when  the  crops  bad  hcva 
thus  itarted,  the  said  landlord  (Ernest  Ilowle) 
died.  And  after  tiie  death  of  said  Howie,  the 
defendant  came  to  plaintiff  and  told  bitn  that  be 
held  a  mortgage  on  tbe  land,  stock,  tools,  etc., 
that  Ilowle  bad  agreed  to  furnish  plaintiff  to 
make  tbe  crops.  And  the  said  T.  Ij.  Farrow 
thon  and  there  agreed  that  be  wotild  take  the 
place  of  said  Ernest  Howie  and  would  let  him 
Keep  tbe  land,  stocL  and  tools  and  would  fur- 
nish feed  for  the  stock  as  Howie  had  agreed  to  do. 
The  proposition  was  accepted  and  agreed  to  by 
plaintiff.  And  plaintiff  then  and  there  entered 
upMi  the  work  of  making  the  crops  under  tbe 
new  contract,  proceeding  to  prepare  the  land  for 
plantinR,  and  planting  the  crops  and  working 
over  the  yoting  crops.  That  after  plaintiff  bad 
proceeded  with  his  crops,  under  the  new  agree* 
nient  with  defendant  for  some  days  or  weeks,  de> 
fendant  notified  plaintiff  that  be  could  not  and 
would  not  furnish  the  land,  stock,  and  tools  and 
feed  for  the  stock  as  he  had  agreed  to  do,  and 
took  the  stock  away  from  plaintiff,  and  failed 
and  refused  to  comply  with  hia  said  contract, 
and  notified  plaintiff  that  he  would  no  longer 
comply  with,  or  try  to  comply  with,  hfs  part  of 
the  contract  to  the  great  damage  of  plaintiff,  as 
nforeaaid,  of  f250." 

The  complaint  was  amended  by  striking 
out  "T.  L.  Farrow"  wherever  It  appeared  in 
tbe  body  of  tbe  complaint  and  Inserting  in 
lieu  thereof  tbe  word  "defendants." 

[1]  It  Is  elementary  that  In  declaring  npon 
a  breach  of  contract,  the  parties  mast  be  beld 
to  observe  reasonable  certainty  In  the  more 
substantial  parts  of  the  declaration  wblcb 
describe  the  cause  of  action.  Tbe  subject- 
matter  of  tbe  contract  and  the  terms  imposing 
the  obllgatlcMQS  relied  upon  must  be  stated 
with  sufficient  certainty,  clearness,  and  pred- 
sion  to  enable  the  defendant  to  prepare  to 
defend  ac^dnst  the  action  and  idead  a  Judg- 
ment tliMeiHi  in  bar  of  another  reoovery,  and 
In  mdi  manner  that  from  the  breacb  asalgnr 
ed  compeDsation  therefor  In  damages  can  be 
computed  with  reasonable  certainty.  Moore 
T.  Smith,  19  Ala.  774;  Kennedy  t.  Md)lar- 
mld,  157  Ala.  496,  47  South.  792;  American 
Tie  &  Timber  Oo.  t.  Maylor  liomber  Co.,  190 
Ala.  819,  67  South.  246.  An  lnq>ectlon  of 
the  complaint  In  the  ia«8ent  caae  shows  that 
it  does  not  conform  to  these  elementary  rules, 
and  It  Is  too  uncertain  and  Indefinite  to  be 
nqiported,  wtuaa  attaf&ed  by  demurrer.  It 
does  not  attempt  to  describe  the  lands  which, 
under  the  contract,  were  to-  be  famished  bj 
the  defendants  and  cnltiTated  bj  tbe  plain- 
tiff. A  reasonable  tdentlflcation  ct  tbe  lands 
waa  matwlal  in  the  matter  of  enabling  the 
defendants  to  prepare  to  defend  the  action, 
and.  If  necessax7i  to  plead  res  adjndlcata  in 
another  action.  This  point  was  not  taken  by 
demurer,  bat  die  demurrer  did  point  out 
that  Hie  complaint  failed  to  show  that  tbexe 
was  any  provision  in  the  contract  as  to  the 
Qoantity  of  land  that  was  to  be  cnltivated, 
and  that  It  did  not  allege  tbe  kind  of  crops 
ttiat  were  to  be  grown,  ^e  necessary  fer- 
tilizer, (Hie-half  of  the  cost  of  which  was  to 
be  paid  by  the  defendanta,  for  a  cmp  of  com 
or  oats  ml^t  be  materially  different  from 
that  raqulred  tas  a  crop  of  oottim  or  wheat 


or  other  kind  of  grain  or  vegetable,  and 
would  vary  In  amount  as  to  the  quantity  of 
land  to  be  cultirated.   Tbe  number  of  stodc 
required,  .whidi  the  defendants  were  to  fur- 
nish, would  vary  with  the  quantity  of  land 
and  probably  with  the  kind  of  crop;  and 
tbe  feed  for  the  stodE  and  the  number  of 
plows,  which  the  defendants  were  to  famish, 
would  be  Increased  or  diminished  according 
to  the  number  of  animals  employed.    It  is 
therefore  readily  observed  that  these  matters 
have  to  do,  cot  only  with  the  amount  of  dam- 
ages, but  are  materially  desciiptlve  of  the 
defendants'  obligation  or  duty  under  tbe  con- 
tract, and  without  them  this  obligation  or 
duty  Is  not  described  with  aoch  deflniteness 
that  the  defendants  would  be  enabled  to 
prepare  to  defend  tbe  action  and  upon  which 
a  breach  could  be  assigned  that  oould  be 
compensated  for  In  damages  capable  of  be- 
ing computed  with  reasonable  certainty.  It 
is  the  Insistence  of  counsel  that  the  complaint 
alleges  In  substance  tliat  the  defendants 
agreed  to  furnish  the  plaintiff  lands,  stoi^ 
and  tools  to  make  a  two-horse  crop,  and  that 
after  the  plaintiff  had  proceeded  to  the  plant- 
ing and  .working  of  the  crop,  tbe  defendants 
breached  the  contract;  that  the  complaint, 
therefore,  allegea  a  contract  and  a  breodi 
thereo£  Assnmlng  this  to  be  trae,  nevertbe- 
lesa  the  complaint  Is  totally  wantlnc  as  to  a 
description  et  the  kind  ot  crop,  as  well  as 
to  tbe  quantity  of  luid.   A  complaint  may 
allege  a  dnty  owing  by  Uie  defendant  to  the 
plaintiff  and  a  bxeadi  tberectf,  and.  If  not  de- 
murred to,  may,  U  it  states  a  substantial 
cause  ot  action,  support  a  Judgmeot,  but  it 
may  be  oo  Indeflnito  or  uncertain  as  to  fail 
to  comply  Ttth  the  elemottazy  mlea  first 
aboTo  referred  to^  and  be  fktal  tm  attack  by 
demnrrer.   City  Delivery  Go.  t.  Beniy,  1^ 
Ala.  161,  84  Sooth.  369;  Kennedy  t.  Mc- 
Dlamild,  10T  Ala.  496,  47  SooOl  792. 

[2]  However,  the  allegations  of  the  oom- 
idaint  do  not  bear  oat  the  Insistwoe  of  coon* 
sel  that  there  was  a  contract  for  a  two- 
horse  crap,  except  probably  by  Inference^ 
"Good  pleading  requires  Hut  tbe  facte  wUdi 
constitute  the  canse  of  action  relied  on  shall 
be  stated  In  the  complaint,  and  not  left  in 
Inference.  Facts,  when  averred,  may  be  es- 
tablished InffeEentlally  from  other  fticts  shown 
In  ertdence^  bat  tbia  is  a  rale  <d  erideooe  and 
not  of  pleading."  FtdeUty  &  Deposit  Co.  of 
Maryland  t.  Walker  et  aL,  108  Ala.  129,  48 
Sonth.  600;  Dani^  t.  Carney,  148  Ala.  Si, 
42  South.  4S2,  7  Ll  B.  A.  (N.  a.)  920,  121  Am. 
St  Bep.  84,  12  AuL  Ann.  Gas.  612. 

[S]  The  trial  coart,  against  objection,  ad- 
mitted evidoice  of  the  Talne  cl  the  cn^  at 
tbe  time  of  the  alleged  breach  of  the  con- 
tract In  this,  U  is  oar  optni<»i  that  the 
court  erred.  The  action  is  not  for  the  de- 
struction ol  or  injury  to  a  growing  crop,  but 
is  tor  damages  for  the  breadi  ot  a  contract, 
whitA  bread!  <m  the  part  of  tin  defend- 
ants tbe  plaintiff  was  not  permitted  to  oom- 
Idete  the  caltlTathm  and  gatiierinc  of  the 
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crop  according  to  tbe  contract,  and  was  there- 
hf  deprived  of  the  fruits  of  that  contract  In 
actions  ex  contractu,  only  sudi  damages  as 
are  the  natural  and  proximate  result  of  the 
breach  of  tb»  contract,  and  .which  could  rea- 
sonably have  been  contemplated  by  the  par- 
ties as  a  probable  resolt  of  the  breach,  are 
tecorerable.  Bell  v.  Beyndds  A  Lee,  78  Ala. 
6U,  S6  Am.  Bep.  S2. 

[4]  The  primary  piupoee  of  awarding  dam- 
ages Is  actual  compmiBatifni  to  the  Injured 
party.  In  the  assessmoit  of  actual  c(Hnpen- 
satlon  to  be  paid  to  the  plaintiff,  In  the  pres- 
ent  case.  It  Is  necessary  to  arrive  at  what 
would  have  been  the  value  of  the  crop  if  the 
plaintiff  had  been  permitted  to  complete  and 
gather  It,  because  he,  under  the  ooatract,  was 
to  receive  one-half  of  It  To  show  ttie  prob* 
able  future  yield  of  any  crop  would  be  a  most 
dlOlcult  matter,  because  it  depends  uptm  so 
many  varying  contingencies  as  to  render  It 
very  Indeterminate;  but  where,  as  in  the 
presait  case,  the  year  in  which  the  crop  was 
planted  has  paased,  and  ttie  character  of  the 
season  and  the  circumstances  and  conditions 
existing  throughout  the  year  are  known,  it 
is  possU>le  to  arrive  at  what  the  lands  would 
have  produced  with  reasonable  certaintT'  "A 
party  who  lias  'broken  his  contract  cannot  es- 
cape liaUlity  because  of  the  difficulty  there 
may  be  In  finding  a  perfect  measure  of  dam- 
ages. It  la  enough  If  tite  evidence  furnishes 
data  for  an  approximate  estimate  of  the 
*  *  *  damage."  W.  T.  Adams*  Machine 
Ga  T.  South  Stete  Lumber  Co.,  2  Ala.  App. 
476,  S6  South.  826;  Blgbee  Fertiliser  Co.  v. 
Scott,  S  Ala.  App.  833.  56  South.  834.  In  ar- 
riving at  the  value  of  the  crop  that  .would 
hare  been  made  uid  gathered  had  the  plain- 
tiff been  permitted  to  perform  the  contract, 
it  would  be  proper  to  admit,  and  for  the 
Jury  to  consider,  evidence  diowing  what,  if 
ansrthlng,  was  gathered  ftrom  the  crops,  if 
any  part  thereof  was  completed  and  gathered 
by  anotbw  persm,  and  the  manner  of  culti- 
vation, the  kind  of  crops  the  land  was  capa- 
ble of  producing,  the  adaptability  of  the 
land  to  the  ktaid  of  <mVB  that  were  planted, 
tlie  manner  Jn  which  tbe  lands  were  being 
cultivated  by  the  plaintiff,  the  average  yield 
of  that  land  per  acre  under  similar  cwdi- 
ttoDS  and  with  similar  cultivatimi,  as  well 
aa  the  average  yield  of  similar  crops  on 
similar  lands  In  the  inunediate  nei^borhood 
under  similar  drcnmstanoes,  and  the  market 
value  of  the  cxopa  when  th6y,  under  the  con- 
dltltms  and  drcumstanoes,  would  have  been 
gathered  (Blgbee  FertHisor  Co.  v.  Scott,  8 
Ahi.  App.  888,  06  South.  834;  Bell  v.  Bey- 
ntdds  A  Lee,  78  Ala.  Sll,  56  Am.  Bep.  52) ; 
and  as  a  further  aid  to  the  Jury  it  would  be 
proper  to  pennit  opinions  ftf  experts  (Inter- 
national Agr.  Cknrp.  v.  Burton  [Sup.]  68  South. 
417).  The  value  of  the  grawing  crop  at  the 
time  of  the  alleged  breadk  of  the  contract 
ooald  be  <tf  no  assistance  to  the  jury  In  de- 
termining what  It  would  be  wortb  when  com- 
pleted  or  gathered,  or  In  estimating  plaln- 


tUTs  damages.  A  crop  In  Ite  early  stages 
might  be  of  great  value,  and  practically  of 
no  value  at  the  harvesting  season.  The  plain- 
tiff, under  the  allegations  of  this  complaint, 
was  to  receive  one-half  of  the  crop  when 
gathered. 

[S]  It  la  well  settled  in  this  stete  that  at 
the  time  the  present  contract  was  entered 
into  the  relation  between  the  parties  as  de- 
scribed by  the  complaint  is  that  of  tenante  In 
common,  and  that  the  contract  was  not  one 
of  hire,  within  section  4743,  Code  1907.  Which 
would  have  given  the  plaintiff  a  lien  on  the 
crops  produced  (International  Agr.  Corp.  v. 
Burton,  supra;  Hendricks  v.  Clemmous,  147 
Ala.  SeO,  41  South.  806;  Tate  v.  Cody-Hen- 
derson Co.,  11  Ala.  App.  350,  66  Sooth.  837)  ; 
but  since  the  contract  as  alleged  shows  tbnt 
"the  plaintiff  was  to  do  the  work"— not  to 
have  it  done  or  to  furnish  the  labo^— it  par- 
taltes  of  the  nature  of  a  ctmtract  tor  per- 
sonal services,  the  compensation  to  be  one- 
half  of  the  crop;  and,  with  referoice  to  n 
diminution  of  the  damages,  so  far  as  other 
employment  la  concerned,  we  think  it  proper 
that  the  rules  applicable  to  the  breach  of  a 
contract  for  personal  services  be  applied  to 
it  In  this  class  of  cases,  the  gmeral  prin- 
ciple applies  that  whoever  seeks  redress  for 
Injury  ^m  the  conduct  of  another  la  under 
a  moral  and  legal  duty  to  use  due  diligence 
In  preventing  loss  thereby.  Strauss  v.  Meer- 
tlef,*  64  Ala.  299,  38  Am.  Bep;  8.  However, 
a  ^uty  is  entitled  to  his  bargain  or  the  benc- 
flte  of  Us  contract ;  the  obligation  to  use  due 
diligence  is  based  on  a  moral  and  equlteble 
principle,  and  in  order  to  reduce  the  damage 
the  Injured  party  Is  not  obligated  to  forego, 
or  to  waive  for  the  benefit  of  the  wrongdoer, 
his  own  Tlghte  or  advantages.  The  party  dbi- 
oharged,  therefore,  must  make  reasonable  ef- 
fort to  obtain  employment  of  the  same  gen- 
eral nature  and  description  as  that  for  whldi 
he  was  nnployed  under  the  contract,  but 
not  at  a  different  place  from  that  In  which 
the  original  employment  ctrntemplated  his 
remaining  during  the  term.  Strauss  v.  Meer- 
tlef,  supra;  Wilkinson  v.  Black,  80  Ala.  320. 
"the  detendante  riiould  be  permitted  in  the^ 
present  case  to  show,  in  diminution  of  dam- 
ages, that  the  plaintiff  accepted,  or  was  of- 
fered at  the  same  place,  employment  of  the 
same  general  nature,  or  that  he  failed  to 
make  reascmable  effort  to  obtain  such  employ- 
m^t  at  the  same  place,  and  that  if  he  had 
done  so  such  employment  could  have  been 
obtained  by  him.  Wilkinson  v.  Black,  supra. 
And  If  the  plaintiff  accepted  employment  of 
a  different  kind,  at  the  same  place  or  at  an- 
other place,  his  earnings  from  that  employ- 
ment  should  be  considered  In  diminution  of 
damages,  because  if  he  had  continued  under 
the  contract,  the  contemplated  retom  from 
his  services  would  be  Induded  in  the  value 
of  his  one-half  of  the  cn^  which  he  is  enti- 
tled to  receive.  The  burden  of  xwoof  as  to 
these  matters  rests  on  the  defendant 
Strauss  t.  Meertlef,  suina.    The  proper 
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measnre  of  damages  which  would  actually 
compensate  the  plaintiff  for  the  breach  of  the 
contract  as  here  alleged  la  the  value  of  the 
one-baU  of  the  crops  that  would  have  been 
made  and  gathered  by  him,  less  one-half  of 
the  cost  of  the  fertilizer  and  such  anm  that 
the  plaintiff  received  from  other  ^ployment, 
or  such  sum  that  he  could  have  made  had  be, 
In  the  exendse  of  reasonable  effort,  been  able 
to  obtain,  at  the  same  place,  emplt^ment  of 
the  same  general  nature  and  description  as 
that  described  In  the  contract 

[6]  An  attempt  was  made  In  the  court  be- 
low to  show  the  financial  condition  of  tbe 
plaintiff.  If  the  crop  season  at  tbe  time  of 
the  breacb  of  the  contract  bad  not  advanced 
too  far  to  permit  the  plaintiff,  in  the  exer- 
cise of  reasonable  effort,  and  at  a  reasonable 
expraise,  to  rent  similar  lands,  at  the  same 
place  and  to  r^lace  tbe  stock  and  tools  that 
the  defendants  agreed  to  fumlsb.  evidence  of 
the  financial  condition  of  the  plaintiff  at  the 
time  the  contract  was  breached  would  be 
relevant  on  tbe  question  as  to  whether  or  not 
the  plaintiff,  by  reasonable .  efforts,  could 
have  minimized  the  damages.  "If  the  party 
entitled  to  the  benefit  of  the  contract  can 
protect  himself  from  the  loss  arising  from  a 
breach,  at  a  reasonable  expense,  or  with  rea- 
sonable exertions,  he  falls  In  his  social  duty 
If  he  omits  to  do  so,  regardless  of  the  in- 
creased amount  of  damages  for  which  he  may 
intend  to  hold  the  other  contracting  party 
liable."  Murrell  v.  Whiting,  32  Ala.  54; 
Watson  V.  Klrby,  112  Ala.  438,  20  South.  621. 

[7]  The  defendants  pleaded  as  a  recoup- 
ment that  tbe  plaintiff  was  Indebted  to  de- 
fendant T.  L.  Farrow  Mercantile  Company  In 
two  sums,  viz.,  $25  and  $30,  secured,  rutjpec- 
tlvely,  by  two  mortgages,  the  first  executed 
by  the  plaintiff  and  Ernest  Howie,  and  the 
second  only  by  the  plaintiff,  and  each  mort- 
gage purported  to  cover  the  crop  of  the  plain- 
tiff. A  recoupment  applies  when  the  abate- 
ment claimed  springs  out  of  or  Is  closely  re- 
lated to  the  contract  or  transaction  on  which 
the  recovery  Is  sought.  A  set-off  Is  based  oa 
an  independent  cause  of  action.  Washington 
V.  Timberlake,  74  Ala.  259.  Unaffected  by 
our  statute,  under  the  common  law  there 
could  be  no  judgment  on  a  plea  of  recoup- 
ment for  the  excess  against  tbe  plaintiff,  as 
there  could  be  under  a  plea  of  set-off.  A  re- 
coupment at  common  law,  as  has  been  said 
by  the  Supreme  Court  in  Grisbam  r.  Bod- 
man,  111  Ala.  194,  20  South.  514— 
"ifl  in  some  eense  a  means  of  enforcing  a  cause 
of  action  by  the  defendant  against  plaintiff,  ei- 
ther wholly  or  partUilly,  as  tbe  defendant's  claim 
for  damages  may  or  may  not  be  less  than  plain- 
tiff's demand,  yet  such  cause  of  action  ia  en- 
forced not  as  an  independent  claim  or  debt  of  the 
defendant,  but  by  way  merely  of  cutting  off.  re- 
ducing the  plaintiff's  claim,  so  that  tbe  effect 
and  result  of  a  plea  of  recoupment  sustained  is 
an  adjudication  that  to  the  extent  of  tbe  sum 
recouped  tbe  plaintiff  had  no  claim  or  debt. 
'For,'  as  said  by  Mr.  Parsons,  'the  essential  dif- 
fer«nce  between  recoupment  or  reduction  on 
the  one  handi  and  setruC  on  the  other,  Is  that 


in  set-off  the  ground  taken  by  the  defoidant  is 
that  he  may  owe  the  plaintin  what  he  claims; 
but  that  a  part  of  the  whole  of  the  debt  is  paid 
in  reason  and  justice  by  a  distinct  and  uncon- 
nected debt  which  the  plaintiff  owes  him.* 
*  *  *  while  on  a  plea  of  recoupment,  'a  de- 
fendant may  deduct  from  tbe  plaintiff's  claim 
all  just  demands  or  claims  owned  by  him,  or 
payments  made  by  him,  in  tbe  very  same  trans- 
action, or  even  in  other,  but  closely  connected, 
transactions.  They  must,  however,  be  so  con- 
nected as  fairly  to  autborize  the  defendant  to 
say  that  he  does  not  owe  tbe  plaintiff,  on  that 
cause  of  action,  so  much  as  he  seeks,  and  not 
that  he  ought  not  to  pay  the  plaiatiEF  so  much, 
hecanse  nn  another  cause  of  action  tbe  plaintiff 
owes  him.  If  he  can  so  present  and  use  his 
claims,  he  diminishes  the  plaintiffs  claim  by  war 
of  reduction.'  2  Parsons  on  Contr.  862.  863. 
And  this  doctrine  that  recoupment  goes,  not  to 
tbe  effectuation  of  a  counterclaim  as  a  set-off 
against  plaintiff's  demand,  but  in  diminution,  re- 
duction, and,  it  may  be,  to  the  destruction  of 
plaintiff's  claim  or  cause  of  action  has  been  Icme 
recognised  in  this  state."  Peden  v.  Moore,  1 
Stew.  &  Port  71,  21  Am.  Dec.  640. 

[I,  I]  And  while  tlie  oommfm-law  rnle  has 
bBGa  dialled  by  onr  statute  (Code.  f|  t%0O. 
6865),  whlcb  permits  a  judgment  in  favor  of 
the  defendant  against  the  plaintiff  on  a  plea 
of  recoupment  as  well  as  on  a  plea  of  set- 
off for  the  amount  tbat  the  defendant's  claim 
exceeds  Oiat  of  tbe  plaintiff,  the  stataite  has 
not  enlarged  the  class  of  demands  whldi 
mBj  be  Uie  subject  of  recou{nn«it  (Martin 
V.  Brown,  7S  Ala.  442;  Swing  T.  Shaw,  83 
Ala.  333,  8  Sooth.  682),  and  there  Is  still 
another  distinction  betwem  the  two  kinds 
of  pleas  under  our  statute,  in  tiiat  on  a 
plea  of  recoupment,  if  the  <aalm  or  demand 
ot  tbe  defendant  Just  equals  the  delm  or 
demand  of  the  plaintiff.  Judgment  must  be 
entered  for  the  defendant  (Code,  |  5865).  but 
on  a  plea  of  set-off,  under  sndi  circumstanc- 
es, the  defendant  would  not  be  entitled  to 
judgment  against  tiie  plaintiff;  he  would 
be  entitled  to  have  tiie  costs  sustained  In 
estaUisblng  his  set-off  tarcd  against  tbe 
plaintiff  (BWler  t.  Hunter,  34  Ala.  56 ;  Jonas, 
Sdiwab  &OO.V.  Hall,  156  Ala.  560.  47  SoqUl 
137 ;  Code  1907,  f  8666),  and  the  defendant's 
set-off  not  having  exceeded  the  plaintiff's 
claim,  tbe  plaintiff  would  be  entitled  to 
Jndgmoit  which  would  carry  all  the  costs 
except  that  to  be  taxed  against  the  plaintiff 
as  aforesaid.  The  question  as  to  which  par- 
ty should  pay  these  costs  would  therefore, 
in  suc^  case,  be  determined  whether  or 
not  the  plea  la  n  recoupment  or  a  set-off. 
In  view  of  the  fftct  that  our  statute  has  not 
enlarged  the  dass  of  demands  which  may 
be  tbe  subject  ot  recoupment,  It  will  be  ob- 
served tbat  tbe  debt  set  ap  in  tbe  plea 
mli^t  be  pleaded  as  a  set-off  In  Merchants' 
Bank  V.  Acme  Lumber  Mfg.  Co..  160  Ala. 
435,  40  South.  782,  the  Supreme  Court  said: 

"By  pleading  recoupment,  the  defendant  says: 
Taking  the  contract  between  us,  with  all  its  re- 
ciprocal obligations,  I  owe  you  eitfaer  mnch  less 
than  you  claim  or  nothing  at  alL" 

The  debt  pleaded  as  recoupment  in  the 
present  case  Is  not  made  to  appear  to  arise 
out  of  or  to  be  oonneeted  with  the  recdproeal 
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obligations  of  Cbe  contract  sued  upon.  Dal- 
toQ  V.  Bunn  ft  Allison,  152  Ala.  577.  44 
Soutli.  625. 

The  plea  contained  some  allegations  with 
reference  to  a  provision  in  the  mortgage 
empowering  the  mortgagee  to  take  posses- 
sion of  the  property  therein  described,  but 
since  the  plea  was  expressly  stated  therein 
to  be  in  recoupment,  the  purpose  of  these 
aUegatlons  is  not  clear;  they  should  be  so 
stated  that  ft  material  Issne  can  be  tal:en 
thereon. 

The  assignments  of  error  in  this  case  are 
nnmerous.  We  have  not  dealt  with  each 
separately,  but  have  attempted  to  state  the 
law  applicable  to  the  case  in  such  manner  as 
to  be  of  some  service  on  a  new  trial.  The 
cause  must,  for  the  reaBons  pointed  oat,  be 
reversed  and  remanded. 

Reversed  and  remanded. 


MURPHY  V.  STATB.    (8  Div.  898.) 

(Court  of  Appeals  of  Alabama.   April  4,  1916. 
Rehearing  Denied  BCay  80,  1916.) 

1.  OmaKAL  IiAW  ^s»1091(9)  —  Affbai.  and 
Bbbob  —  Rbvibw  —  Pbesuuption  —  In- 
BrBuonoN. 

In  order  to  have  the  refusal  of  requested  In- 
structiona  reviewed,  the  bill  of  exceptions  need 
not  affirmatively  show  their  presentatkm  to  the 
court  before  the  jury  retired. 

lEd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S§  2818,  2831,  2943 ;  Dec.  Dig. 
^1091(9).] 

2.  Gbiminal  Imw  «S9829(1)  —  Appeai.  and 
Ebbob  —  Habhubb  Ebbos  —  BBrusma  Bb- 

QUESTBD  iNOTBUCnONS. 
Under  Acts  1915,  p.  815,  It  la  not  error  to  re- 
fuse requested  instructions  adequatdy  covered 
by  other  portions  of  the  charge. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Iaw.  Gent  Dig.  {  2011;  Dec.  Dig.  «»829(1).] 

3.  HOUOIDX  «=s»340(l)  — iNSTBUOnOH  — Mal- 
lOK. 

A  murder  trial  instruetion  that  defendant's 
malice  "may  be  inferred  from  the  shooting,"  un- 
less the  evidence  relating  to  the  shooting  shows 
the  contrar?,  does  not  constitute  reversible  error 
for  failing  to  add  that  such  inference  is  rebnt- 
table. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  I  716;  Dec.  Dig.  «:9340(1).] 

4.  OBnanAZ,  Law  <s==>82S(1)  —  Rbqukst  tob 

INSTBUCTIONS— FUBTnEB  INSTRUCTIONS. 
Where  an  instruction  correctly  states  the 
law,  but  accused  fears  it  may  mislead  the  Jury, 
he  should  request  an  explanatory  charge. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law.  Gent  Dig.  |  2006;  Dec.  Dig.  «s»826(l).] 

5.  CBiiaNAi,  Law  «=»1172a)— Appeai,  akd 
Ebboe— Habmless  Ebbob— iNSTRucTiow. 

Reversal  will  not  be  granted  for  a  merely 
misleading  charge,  unless  it  clearly  prejudiced 
the  accused. 

[Bd.  Not&— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  S12S,  8164 ;  Dec  Dig.  «» 
1172a).] 

6.  Ceminal  Law  €=3823(6)— iNSTRxronoNft— 
Cube  bt  Otheb  Insteuctions. 

An  instruction  that  accused's  malice  "may 
be  Inferred  from  the  shooting"  is  not  prejudicial,  I 


where  other  portions  of  the  charge  Btate  tiiat 

such  inference  may  be  rebutted. 

[Eld.  Note.— For  other  cases,  see  Orfmlnal 
Law,  Gent.  Dig.  H  1902-1994,  8168;  Dec.  Dig. 

7.  CBiMmAL  Law  ®=>761(0)  —  Appbai.  ahd 
EsBOE— Habuuss  Ebeob— Inbtbuctioi?— Ab- 
eruMpTio  N— Fact. 

The  court's  assumption  In  an  instruction  that 
accused  inflicted  wounds  on  the  deceased  is  not 
reversible  errw,  where  such  fact  is  not  dis- 
puted. 

[Ed.  Note.~For  other  cases,  see  Criminal 
Law.  Cent  Dig.  §i  1731,  1754;  Dec.  Dig.  ^ 
761(9).]  ^  ^ 

8.  Cbiminai,  Law  «=»476— Evidencb— Opih- 
lON  Evidence— Gausb  of  Death. 

A  physician's  opinion  as  to  tlxa  cause  of 
death  is  competent  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g  1062;  Dec.  Dig.  4=^476.] 

9.  Witnesses  •«=>289  —  Redikxot  Bxakxna- 

TIOK— MaTEEIALITT, 

Where  accused  cross-examines  as  to  an  im- 
material dispute  hetween  himself  and  his  alleged 
murder  victim,  he  cannot  complain  because  the 
matter  is  fully  developed  on  redirect  examina- 
tion. 

(Ed.  Note.— For  other  cases,  see  Witnesses, 
Gent.  Dig.  }  1004 ;  Dec.  Dig.  «=s>289.] 

10.  HoiaciDB  «=»188(6)— Evidence— Admissi- 
BiUTT  —  Self-Defense  —  Deceased's  Ghab- 

ACTEB. 

Under  an  issue  of  self-defense  in  a  murder 
trial,  deceased's  character  cannot  be  shown  hy 
testimony  as  to  what  a  particular  individual  saU 
about  him. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Gent  Dig.  {  806;  Dee.  Dig.  «S3»188(6).] 

11.  GBiinNAL  Law  «=»1086(14)— Appeal  and 
Ebbob— PBooEBOiHoa  Nor  in  Record. 

Where  the  bill  of  exceptions  does  not  disclose 

the  grounds  of  accused's  objection  to  testimony, 
nothing  is  presented  for  review. 

[Ed.  Note,— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  2794;  Dec.  Dig.  «=>1086(14).  ] 

12.  Homicide  <@=>188(5)— Evidence— Admissi- 
bility —  Sblf-Deitense  —  Deceased's  Chab- 
acteb. 

Testimony  that  a  witness  tboiuht  he  knew 

deceased's  character  for  peace  and  quiet  and 
that  it  was  good,  is  admissible. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  8  395;  Dec.  Dig.  «a=9l8S(5).] 

13.  Homicide  ^»188(1)— Evidence— Admissi- 
BiUTT—SBLr-DEFENOfr— Deceased's  Oieabao- 
teb. 

Testimony  as  to  whether  witness  had  heard 
of  deceased  having  lawsuits  is  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Gent  Dig.  f  891;  Dec.  Dig.  «=al88a).] 

14.  Homicide  ^3»188<1)— Evidence— Admisbi- 

BILITT  —  SBLF-DBEXNSB  —  DECEASBD'S  GHAB- 

ACTBK. 

Testimony  as  to  whether  witness  had  heard 

of  deceased  having  any  "trouble"  over  an  imma- 
terial matter  is  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  §  891;  Dec.  Dig.  «=>188a).] 

15.  Homicide  ^=>188(1)— Evidence— Admissi- 

BILITT  —  SeLF-DeFENBB  —  DeCEASED'B  ChaB- 
ACTEB. 

Testimony  as  tp  deceased's  reputation  for 
being  a  "fussy,  disagreeable  man"  is  inadmis- 
sible. 

[Ed.  Note.— For  other  cases,  see  Homlddei 
Cent.  Dig.  g  391 ;  Dec.  Dig.  «B»188a).] 
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18.  nomonn  «»174(7)— Btxdbkcb— Adiossi- 

BIUTT— Ac<nTSBD*a  BEtUSAL  TO  Fl£B. 

Where  the  state  does  not  show  a  Sifcht  hj  ae- 
•cused,  his  teatliuoiiy  that  bt  did  not  flee  is  in- 

admisBible. 

[Bd.  Note.— For  other  cases,  see  Homicide, 
<3ent.  Dig.  J  365 ;  Dec.  Dig.  ig=»174(7).] 
17.  HoiaOIDB  «=>188(1)— &VIOBKCS— Adsczsbi- 

BiUTT  —  SELT-DBnim  —  Dkceasbd'b  Ghab- 

AOTBB. 

Testimony  as  to  deceased's  character  for 
peace  and  quiet  held  admissible. 

{Ed.  Note.~For  otbor  cases,  see  Homicide, 
Cent  Dig.  I  391;  Dec.  Dig.  ^18S(1).1 

Appeal  from  Law  and  ESgiiity  Court,  Mor- 
gan County;  Thomas  W.  Wert,  Judge. 

Jim  Murphy  was  convicted  of  murder  in 
die  second  degree  under  an  Indictment 
charging  first  degree  murder,  and  aiq;ieals. 
Afllrnied. 

The  chaises  reqaested  for  the  state  and 

giren  are  aa  follows: 

(4)  If  the  wounds  inflicted  by  defendant  on 
ISltiumore,  and  that  by  reasuos  of  said  wounds, 
and  as  a  result  thereof,  the  deceased  was  caused 
to  have  some  other  disease  from  which  he  died, 
then  defendant  would  be  responsible  for  inflict- 
ing said  wounds  unless  he  acted  in  self-defense 
in  inflicting  them. 

(5)  If  deceased  died  from  heart  trouble  which 
was  brought  about  by  reason  of  the  infliction  of 
the  wounds,  if  it  was  brought  about  thus,  then 
defendant  is  responsible  for  the  death  of  de- 
ceased; and,  if  defradant  thus  caused  the  death 
of  Skidmore,  and  did  not  act  in  self-defense 
in  so  doing,  tl>en  defendant  is  not  guiltless. 

(7)  If,  from  the  evidence  in  this  case,  you  find- 
beyond  a  reasonable  doubt  that  defendant,  in 
this  county,  before  the  finding  of  this  indictment 
in  this  case,  shot  deceased  with  a  pistol,  and  that 
this  shooting  was  done  wrongfnlly,  without  jus- 
tification, and  was  done  maliciouslj^,  and  you 
further  find  that  said  wounds  so  inflicted  con- 
tributed to  the  death  of  deceased,  that  is,  by 
bringing  about  the  condition  that  caused  deceas- 
ed to  die,  then  defendant  would  be  guilty  of  mur- 
der of  deoeased; .  and  in  determining  whether 
rhe  shooting  was  maliciously  done  I  charge  you 
that  malice  on  the  part  of  defendant  towards 
the  deceased  may  be  inferred  from  the  stiooting 
of  the  pistol,  unless  the  evidence  which  shows 
the  shooting  with  a  pistol  shows  it  was  used 
without  mahce. 

The  other  facts  snfllciently  appear. 

E.  W.  Oodbey  and  Wert  &  I^ime,  all  of 
Decatur,  tot  appelant.  W.  U  Marttn,  Atty. 
Gen.,  J.  P.  Madd,  Asst  At^.  Oen.»  and  O. 
Kylii,  of  Decatur,  fox  the  State. 

PER  OUBIAU,  Appellant  was  Indicted 
for  murder  in  the  first  degree*  was  oonrtcted 
of  murder  In  the  second  degree  and  ^ven  a 
sentence  <^  ten  years.  Tlie  eTldenoe  tot  the 
state  tended  to  show  that  the  deceased,  haT- 
hig  taken  up  and  put  In  his  lot  some  cattle 
belonging  to  Qie  defendant  that  were  tres- 
passing npcn  the  premises  of  deceased  In  a 
atoclE-law  district  and  doing  damage  to  his 
crops,  notified  defendant  over  the  idume, 
who  promised  that  he  would  that  affcemoui 
go  orer  to  deceased's,  pay  the  amovnt  of 
damage  that  his  (defendant's)  cattle  had 
done,  and  take  them  hcmte;  that  upon  the 
arrival  of  defwdant  tliat  afternoon  at  the 


bonse  of  deceased  he,  accompanied  by  de- 
ceased and  deceased's  bod,  lotted  over  the 
field  where  the  cattle  had  trespassed  for  the 
purpose  of  estimating  the  damages,  and  then 
returned  to  the  lot  of  deceased  where  the 
cattle  were  impounded,  when  It  was  discover- 
ed that  a  part  of  the  cattle  that  had  so 
trespassed  did  not  belong  to  defendant;  that 
thereupon  a  dispute  or  altercation  arose  be- 
tween defendant  and  deceased  as  to  the 
amount  of  damage  the  former  should  pay 
the  latter  for  the  injury  done  by  his  cattle 
that,  in  common  with  the  others,  had  done 
the  tre^asslng;  that,  no  adjustment  having 
been  reached,  the  defendant  finally  said  in 
an  angry  tone  that  he  would  let  the  law  set- 
tle that  matter  later,  but  would  now  take  his 
cattle  home,  and  was  proceeding  to  drive 
the  cattle  toward  the  lot  gate,  which  he  had 
ordered  one  of  his  servants  to  open,  when  the 
deceased  and  his  son  hurried  to  the  gate, 
closed  it,  and  stood  with  their  backs  aganist 
it,  whereupon  defendant  Immediately  pulle4 
his  pistol  and  fired  at  deceased,  the  bullet 
striking  deceased  Just  tielow  the  knee,  shat- 
tering the  leg  bone,  from  the  effects  of  which 
the  evidence  tended  to  show  the  deceased 
died  In  42  days  thereafter. 

The  evidence  for  the  defendant  tended  to 
make  out  a  case  of  self-defense,  and  to  show, 
amoug  other  things,  that  defendant  did  not 
shoot  deceased  until  deceased  was  attempt- 
ing to  slioot  defmdant  also  with  a  pistol. 

[1,  2]  The  only  exceptions  reserved  relate 
to  the  rulings  of  the  court  on  the  admission 
and  rejection  of  evidence,  to  its  giving  cer- 
tain written  instructions  requested  by  the 
state,  and  to  its  refusal  to  give  certain 
written  instructions  requested  by  defendant. 
There  is  no  merit  in  the  state's  contention 
that  the  bill  of  exceptions  does  not  show 
that  these  refused  instructions  were  request- 
ed before  tbe  Jury  retired,  and  hence  that 
they  cannot  be  considered.  Central  of  Oa. 
By.  Go.  V.  Oourson,  10  Ala.  App.  B81,  65 
South.  09&  We  find,  however,  upon  a  con- 
sideration of  tbem,  that  ev^  assuming  that 
each  asserted  a  correct  proposition  of  law  ap- 
plicable to  the  foots  of  the  case  tbelr  r^nsal 
would  not  Justify  a  reversal  of  Qie  Judg^ 
ment  of  conviction  because  It  appears  tbat 
eatdi  was  fuUy  covered  either  In  the  oral 
cbarge  of  the  court  or  In  writtm  InstmctkMis 
given  at  dtf^dant'a  request.  Goteral  Acts 
1915,  p.  810,  amending  section  5384  of  tbe 
Code  of  1907.  . 

[I-I]  None  of  tbe  written  diarges  tbat 
were  given  at  the  request  <tf  the  state  have 
becnne  tbe  subject  of  criticism  In  the  brl^ 
of  appeUant's  able  counsel,  ezc^  the  ones 
numbered  respectively  4,  S,  and  7*  it  being 
eoncede^-^hlch  Is  undoubtedly  true— that 
all  the  rest  were  properly  given.  Tbe  r^iort- 
er  will  set  out  In  fuU  said  diarge  7,  the 
concluding  paragrajAi  of  whldh,  reading  as 
follows: 
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"And  in  determining  whether  the  shooting  was 
maliciously  done.  I  charge  yoa  that  malice  od  the 
part  of  defendant  toward  deceased  may  be  infer- 
red  from  the  shooting  with  a  pistol,  nnless  the 
evidence  which  shows  the  shooting  with  a  pistol 
shows  It  was  without  malice" 

— forms  tlie  basis  of  aiqpetlanPs  counselB' 
crltidam  of  tb»  <^aTge,  wbldi  may  be  best 
stated  in  their  own  langnage  as  found  in 
their  brief,  to  wit: 

**Tbe  last  clause  of  the  charge,  and  which  In- 
structs the  jury  that  malice  may  be  inferred 
from  the  shooting  with  a  pistol,  unless  the  evi- 
dence which  shows  the  shooting  'shows  that  the 
weapon  was  used  without  malice,'  is  the  equiva- 
lent of  telling  the  Jary  that  they  might  shut 
their  «y«B  to  aU  proof  tending  to  rebut  malice, 
except  any  proof  thereof  that  might  have  been 
included  in  Oie  proof  of  the  shooting.  No  matter 
how  cogent  the  extraneous  proof  rebutting  all 
presnmpttoD  of  malice,  still,  if  that  rebuttal  did 
not  tfmvr  out  of  the  proof  of  the  shooting  itself, 
the  jury  might,  under  their  oaths,  according  to 
this  charge,  ignore  it,  and,  not  finding  any  in- 
herent thing  rebutting  malice,  convict  defendant 
of  zniuder.''^ 

Viewing  Uie  tibarge  as  a  whole,  and  In  the 
light  of  the  evidence,  we  think  it  not  subject 
to  the  crltlclnn  named,  ^e  part  ctHnpIalned 
of  was  merely  Intended  to  assert,  and  only 
asserted  the  well-known  doctrine  that  in  a 
homicide  case  malice  may  be  Inferred  from 
the  intentional  use  of  a  deadly  weapon  un* 
less  the  evidence  which  proves  the  killing  dis- 
proves the  malice.  Allen  v.  State,  148  Ala. 
588,  42  South.  1006  ;  2  Mayf.  Dig.  659.  par.  7. 
It  is  tme  that  the  idiarge  did  not  expressly 
state  that  this  Inference  is  a  rebuttable  one, 
but  such  Idea  Is  implied  from,  or,  to  say  the 
least,  is  not  excluded  by,  the  language  of 
the  charge.  It  was  hence  a  correct  exposi- 
tion of  the  law,  and  if,  from  Its  failure  to  go 
further  and  explain  that  the  Inference  of 
malice  so  authorized  to  be  drawn  under  the 
conditions  named  In  the  cbat^  was  a  rebut- 
table one,  and  should  be  allowed  to  last  only 
until  overcome  by  rebutting  evidence  offered 
by  defendant,  defendant  feared  that  the  jury 
might  misunderstand  it  and  be  misled  into  er- 
roneously believing  something  now  suggested 
by  bim,  but  which  the  charge  did  not  as- 
sert, that  Is,  that  they,  the  Jury,  had  a  right, 
unless  the  evidence  for  the  state  which  show- 
ed the  killing  showed  also  an  absence  of 
malice,  to  conclusively  infer  the  existence  of 
malice  and  to  Ignore  all  other  evidence,  it 
was  his  duty  to  have  asked  an  explanatory 
charge.  Daniel  v.  Bradford,  132  Ala.  202,  31 
South.  455;  5  Mayt  Dig.  150,  par.  2;  6 
Mayf.  Dig.  103,  par.  4.  His  criticism  of  the 
charge,  even  if  just,  shows,  at  most,  that  It 
was  merely  misleading.  Th^  rule  is  that  the 
lower  court  will  never  be  reversed  for  giving 
a  misleading  charge  unless  it  clearly  appears 
that  the  jury  was  misled  by  it  to  the  preju- 
dice of  the  party  against  whom  it  was  given. 
Vandiver  v.  Waller,  143  Ala.  411,  39  South. 
136 ;  2  Mayf.  Dig.  573.  par.  17 ;  6  Mayf.  Dig. 
110,  par.  17.  It  does  not  so  appear  here.  On 
the  contrary,  the  record  affords  persuasive 
evidenoB  that  the  Jury  could  not  reawmably 
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have  been  misled  by  the  charge  Into  believing 
that  It  meant  what  defendant  now  contends; 
for  it  appears  from  the  record  that  the  court,, 
in  its  oral  charge,  dealt  also  with  the  subject 
of  malice,  instmcting  the  Jury,  among  other 
things,  as  follows; 

"Malice  is  an  inferential  fact;  that  is,  it  may 
be  inferred  from  facts  and  drcumstances  posi- 
tively proven,  but  the  measure  of  proof  must  be 
so  full  as  to  exclude  every  other  reasonable  hy- 
pothesis. *  •  •  It  is  the  province  of  the 
jury  to  ascertain  its  existence.  Whenever  It  is 
proven  beyond  a  reasonable  doubt  that  one  per- 
son has  taken  the  life  of  another  with  a  deadly 
weapon,  the  law  presumes  that  it  was  done  with 
malice,  and  imposes  upon  the  slayer  the  burden 
of  rebutting  this  presumption,  unless  the  evi- 
dence which  proves  the  killing  shows  it  to  have 
been  done  without  malice." 

In  the  light  of  this  oral  <diarge,  which 
states  fully  and  correctly  the  law  on  the  sub- 
ject, we  see  no  room  for  rational  contention 
that  when  the  court  subsequently,  in  a  writ- 
ten Instruction  given  at  the  instance  of  the 
state,  correctly  stated  a  part  of  the  law  on 
the  subject,  the  jury  were  misled  Into  be- 
lieving that  the  part  not  stated  was  contrary 
to  what  the  court  had  instructed  them  in  the 
oral  diarge;  hence  we  think  baseless  the 
complaint  of  the  defendant  here  when  be 
ccmtends  that  the  jury  were  misled  to  his 
prejudice  the  written  instruction  men- 
tioned into  believing  that,  if  the  evidence 
which  showed  the  killing  with  a  deadly 
weapon  felled  to  show  that  it  was  done  with- 
out malice,  they  had  a  right  not  only  to  in- 
fer malice,  but  to  infer  it  condusively,  and 
to  disregard  all  extraneous  rebutting  evi- 
dence, however  trustworthy  and  cogent  they 
migbt  de^  it  ^e  charge  merely  stated  the- 
conditions  under  which  malice  may  be  infei-- 
:  red — not  must  be  believed — and  stated  them 
correctly.  Its  failure  to  go  further  and  ex- 
plain that  the  Inference  as  authorized  Is  not 
a  conclusive,  but  a  rebuttable,  one,  and  ceas- 
es when  overcome  by  opposing  evidence  of- 
fered by  defendant  does  not,  we  think,  raider 
the  charge  either  foulty  or  misleading.  We 
are  unable  to  find  that  any  of  the  authorities 
cited  by  defendant  hold  to  the  contrary. 

[7]  Charges  4  and  5  given  at  the  request  or 
the  state,  while  by  no  means  model  charges, 
furnish  no  ground  for  reversal.  Each  is  a 
correct  appUcatlcm  of  the  law  to  some  of  the- 
tendencies  of  the  evidence.  1  Mayt  Dig.  650. 
par.  8.  It  is  true  that,  as  contended  by  de- 
fendant, each  is  subject  to  the  crltldsm  that 
it  assumes  that  the  defendant  inflicted' 
wounds  on  the  deceased,  but,  as  this  fact  was 
proved  without  dispute  in  the  evidence,  the 
assumption  of  its  truth  by  the  court  In  the 
charge  affords  defendant  no  cause  for  com- 
plaint. Birmingham  By.,  h.  &  P.  Oo.  v. 
Mullen,  138  Ala.  614,  85  South.  701. 

[>]  The  court  did  not  err  in  overruling  de- 
fendant's objection  to  the  following  question 
propounded  by  the  state  to  its  witness  Dr. 
Wilson,  to  wit: 

"Tell  the  jury  what,  in  your  opinion,  caused 
hia  [deceased's]  death.  Doctor."  Mobile  Life 
Insurance  Co.  f.  Walker.  68  AIjl  280;  U 
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N.  R.  R.  Oo.  T.  Stewart,  128  Ala.  330.  29  South. 
562. 

[9]  It  developed  from  the  evidence,  with- 
out objectlOD,  tbat  prior  to  the  fatal  difficulty 
between  defendant  and  deceased  there  had 
been  a  dispute  and  some  feeling  between 
them  as  to  a  land  line,  and  that  defendant 
had  built  a  wire  fence  between  their  adjoin- 
ing properties  which  deceased  subsequently 
had  cut  down.  Defendant's  counsel,  on  the 
cross-examination  of  one  of  the  state's  wit- 
nesses, drew  out  the  fact  that  this  dividing 
fence  so  built  by  defendant  was  built  on  the 
line  that  bad  recently  been  surveyed  by  the 
county  surveyor  as  the  land  line  between  de- 
fendant's and  deceased's  lands.  This  at- 
tempt on  the  part  of  defendant's  counsel  to 
Justify  defendant's  conduct  In  building  the 
fence  on  this  line  and  to  show  Inferentlally 
that  deceased  did  wrong  in  cutting  down  that 
fence  was  entirely  immaterial  to  any  issue 
in  the  case.  The  defendant,  having  thus 
opened  the  door  to  Illegal  evidence  on  this 
subject,  la  In  no  position  to  complain  at  the 
subsequent  action  of  the  court  in  allowing 
the  state,  on  the  redirect  examination  of  this 
witness,  to  draw  out  in  rebuttal  of  the  men- 
tioned immaterial  evidence  the  fact  that  the 
line  so  surveyed  by  the  county  surveyor, 
and  on  which  defendant  so  built  the  dividing 
fence  between  his  own  and  deceased's  lands, 
was  over  on  deceased's  side  of  what  previ- 
ously had  been  looked  upon  as  the  dividing 
line,  and  which  was  marlced  by  an  old  fence 
which  had  stood  there  for  many  years.  The 
mle  is  that  Irrelevant  evidence  Is  admissi- 
ble to  rebut  other  Irrelevant  evidence  which 
was  Introduced  by  the  party  objecting. 
Kroell  V.  State,  139  Ala.  1,  36  South.  1025; 
Longmire  v.  State,  130  Ala.  60,  80  South. 
413 ;  5  Mayf,  Dig.  572.  par.  2675. 

[18]  After  defendant's  witness  Russell 
Mitchell  had  testified  that  he  knew  deceased, 
but  could  not  say  whether  or  not  he  was  a 
turbulent  and  fussy  man,  defendant's  coun- 
sel asked  the  witness  if  he  (witness)  ever 
heard  anybody  say  whether  deceased  was 
that  kind  of  a  character  or  not,  to  which 
question  the  court  sustained  an  objection,  in 
this  the  court  did  not  err.  Such  a  ques- 
tion might  have  been  proper  In  rebuttal  and 
cm  the  eross-exanilnatlon  of  a  state's  wit- 
ness who  had  testified  to  the  good  character 
of  deceased  for  peace  and  quiet,  and  for  tlie 
purpose  of  testing  the  knowledge  of  the  wit- 
ness (Smith  V.  State,  10&  Ala.  57,  15  South. 
866);  but  defendant  by  the  question  was 
endeavoring  to  prove  by  his  own  witness  the 
bad  character  of  deceased,  which  could  not 
be  done  in  this  way.  Knowledge  of  the  es- 
timation In  which  a  man  Is  generally  held  In 
the  community,  and  not  of  what  some  par- 
ticular Individual  may  think  or  say  about 
him,  is  the  only  predicate  for  testimony  as 
to  his  character.  Jackson  v.  State,  106  Ala. 
12,  17  South.  333;  Moulton  v.  State,  88  Ala. 
116,  6  South.  758.  6  U  R.  A.  301 ;  Morgan  T. 
State,  88  Ala.  224.  6  Soatb.  761. 


[11]  The  solicitor,  on  the  cross-examina- 
tion of  one  of  defendant's  witnesses  who  had 
testified  to  defendant's  good  character  for 
peace  and  quiet,  asked  the  witness  if  he  had 
not  heard,  or  if  It  was  not  rumored  In  the 
community,  that  defendant  would  get  drunk 
and  carry  a  pistol.  The  bill  of  exceptions 
recites  immediately  following  the  setting  out 
of  this  question  as  follows:  "The  defendant 
objected  to  this  question  on  the  following 
grounds."  But  the  grounds  are  nowhere  set 
out.  Hence  no  question  Is  presented  for  re- 
view on  this  exception,  as  we  are  not  permit- 
ted to  speculate  upon  the  grounds  of  objec- 
tion interposed.  The  same  may  be  said  with 
reference  to  defendant's  motion  to  exclude 
the  answer  of  the  witness. 

[12-14]  There  was  no  error  In  overruling 
defendant's  objection  to  the  question  pro- 
pounded by  the  solicitor  on  cross-examination 
to  defendant's  witness  McCullough,  who,  aft- 
er having  testified  that  he  thought  he  knew 
deceased's  general  character  In  the  communi- 
ty In  which  he  lived,  was  asked  If  he  thou^t 
he  knew  it  f<w  peace  and  quiet,  and  who  was 
permitted  to  answer  that  he  thought  he  did, 
and  that  it  was  good.  Collins  v.  State,  3  Ala. 
App.  70,  58  South.  80;  White  v.  State,  114 
Ala.  40.  22  South.  Ill;  Rhea  v.  State.  100 
Ala.  119,  14  South.  853.  On  redirect  exami- 
nation the  defendant  asked  the  witness, 
among  other  tilings,  If  he  had  ever  heard  of 
deceased  having  any  law  suits.  The  court 
properly  sustained  the  state's  objection  to 
this  question.  Maxwell  v.  State,  11  Ala.  App. 
53,  65  South.  732.  Likewise  the  court  prop- 
erly sustained  the  state's  objection  to  defend- 
ant's question  to  this  witness  asking  if  wit- 
ness had  ever  heard  of  deceased's  "having 
had  any  trouble  about  the  cotton  warehouse 
at  Hartselle."  "Trouble,"  as  used  In  tbe 
question,  is  a  word  of  broad  signification, 
and  deceased  may  have  had  some  about  tbe 
cotton  warehouse  at  Hartselle,  and  yet  have 
had  neither  a  fuss  nor  a  quarrel  nor  a  per- 
sonal difficulty  about  It.  As  to  rumors  of 
either  of  the  latter,  the  defendant  might  have 
Inquired  for  the  purpose  of  testing  the  knowl- 
edge of  the  witness  as  to  deceased's  good 
cliaracter  for  peace  and  quiet  to  which  wit- 
ness had  testified,  but  the  fact  that  deceased 
had  had  "trouble"  had  no  bearing  on  this 
issue,  and  the  objection  to  the  question  wax 
properly  sustained.   Maxwell  v.  State,  supra. 

Defendant's  witness  T.  Crow,  who  testi- 
fied to  defendant's  good  character,  but  who 
did  not,  either  on  direct  or  cross  examina- 
tion, testify  at  all  as  to  deceased's  charac- 
ter, was  on  redirect  examination  asked  by 
defendant  If  he  (witness)  had  ever  heard  of 
deceased  being  in  quarrels  or  fusses.  It  has 
been  heretofore  pointed  out  that  the  law  does 
not  permit  defendant  to  prove  deceased's  bad 
character  In  this  way;  hence  tbe  court  did 
not  err  In  sustaining  tbe  state's  objection  to 
defendant's  question.    Authorities  supra. 

[If]  Defendant's  witness  Geo.  Russell,  aft- 
er testifying  on  direct  examination  that  he 
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knew  deceased,  aaked  tor  de£«idant  If 
tuo  knew  deceased's  "reputation  for  Mng 
a  fassr,  disagreeable  man."  On  aU  donbtful 
qaestions  as  to  who  was  fhe  aggressor  at  the 
time  of  Uie  f^tal  difficulty,  Uie  Tiolent  and 
bloodthirsty  character  of  deceased,  If  such 
he  bad,  should  be  allowed  to  enter  Into  the 
account,  but  not  his  character  merely  for 
fuBslness  and  dlsagreeaUeness ;  bence  the 
couit  did  not  err  in  sustaining  the  state's  ob- 
jection to  the  question  mentioned.  JUiea  v. 
State,  100  Ala.  110,  14  South.  863. 

[II]  No  flight  of  the  defendant  having 
been  sbown  by  the  state,  the  action  of  the 
court  In  declining  to  let  defendant  prove  that 
he  did  not  flee  from  the  community  was  free 
from  error.  Pate  t.  State,  94  Ala.  14,  10 
Sooth.  Q^;  Johnson  t.  State,  94  Ala.  SB,  10 
South.  667;  Jordan  t.  State,  81  Ala.  81,  1 
South.  077;  Barnett  t.  State,  160  Ala.  09, 
fil  South.  298. 

[IF]  The  testimony  of  the  state's  witness 
J.  Lk  Draper  as  to  the  good  character  of  de- 
ceased tor  peace  and  quiet  was  entirely  ad- 
mlsslMe,  and  defendant's  ebjectlons  thereto 
were  properly  orermled.  Jones  r.  State,  101 
Ala.  30,  10  South.  135. 

We  have  discussed  all  the  erron  huAatei 
upon  except  the  motion  tor  a  new  trlaL  Un- 
der the  act  approved  September  Jffi,  1915 
(General  Acts  1915,  p.  722),  amendli^  section 
2846  of  the  Code  of  1907,  ruUngs  of  the  lower 
court  aa  motions  tor  new  trials  In  criminal 
cases  may  now  be  reviewed  on  appeaL  In 
the  presott  case,  which  was  tried  after  that 
act  became  (verattve,  defendant  made  a  mo- 
tion fbr  a  new  trial,  whldi  was  overruled, 
and  it  Is  strenuously  u^ied  In  brief  that  the 
court  erred  In  so  doing.  We  have  carefully 
examined  the  evldoice,  and  are  not  con- 
vinced that  the  action  of  the  lower  court  in 
this  particular  was  wrong.  General  Acta 
1915,  p.  722.  A  recent  statute  relieves  us  of 
the  duty  of  discussing  that  evidence.  Oen- 
«ral  Acts  1915,  p.  SOS,  |  3.  - 

We  find  no  error  in  the  record,  and  the 
Judgment  of  conviction  is  affirmed. 

Affirmed. 

Note. — Tbe  foregoing  opinion  was  prepared 
by  Jndge  THOMAS  before  his  retireoient,  and 
has  been  adopted  by  the  court 


WILSON  V.  STATE.   (B  Dlv.  205.) 

(Court  of  Appeals  of  Alabama.  Bfay  18,  1916.) 

1.  WiTNBseis  «=>37(1)— Knowledob— Pboba- 
■nvE  FoBCE  OF  Evidence. 
Id  a  proeecutioQ  for  having  sold  cotton  seed 
upon  which  there  was  an  nnsatisSed  mortgage 
lien,  where  defendant  claimed  that  he  had  re- 
quested and  received  permiaslon  of  the  mort- 
gagee to  be  allowed  to  raise  money  to  ^ve  the 
hands  on  his  place  some  Cifarlstmas  money,  the 
mortgagee  stating  that  he  might  seU  and  turn 
the  proceeds  over  to  tbe  women  hands,  testi- 
mony of  a  woman  hand  as  to  whether  defendant 
gave  her  the  proceeds  of  the  seed  cotton  he  sold 
was  admiBsible,  though  there  was  no  showing 
that  she  was  present  at  tbe  sale  or  knew  any- 


thing about  the  money  being  the  proceeds  of 

tbe  seed  cotton;  the  probative  trace  ot  the  evlr 
dence  being  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  |$  80,  83,  87 ;  Dec  Dig.  <S=>37(1).J 

2.  CamiNAL  Law  «c=>448(1)— Witnesses 
240(4)  —  Evidence  —  I^dino  Qubstzom 
Calung.fob  Conclusion. 

In  a  prosecution  for  selling  cotton  seed  up- 
on which  there  was  an  unsatisfied  mortgage 
lien,  the  question  to  a  woman  hand  of  defend- 
ant "Did  the  defendant  or  not  ^ve  you  the 
monw  the  proceeds  of  tbe  seed  cotton  he  sold 
to  Mr.  J.  S.  Pace?"  defendant  claiming  that 
the  mortgagee  had  assented  to  the  sale  so  that 
defendant  might  give  bis  hands  some  Christ- 
mas money,  was  formally  objectionable  as  call- 
ing for  the  witness'  conclusion  and  as  t>eing 
leading. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uiw,  Cent.  Dig.  H  1035,  1036;  Dec.  Dig.  •€=> 
448(1):  Witnesses,  Cent.  Dig.  S  839;  Dec.  Dig. 
«=»246(4).] 

3.  Chattei.  Mortgaoes  «=»234  —  CnnanAX. 
Law  «=»807(1)— Tbial— Instbuctioks. 

In  a  prosecution  for  selling  cotton  seed  sub- 
ject to  an  unsatisfied  mortgage  lien,  the  charges, 
I  charge  you,  gentlemen  of  the  jury,  that  the 
want  of  more  evidence  In  favor  of  the  inno- 
cence of  the  defendant  than  there  is  in  favor  of 
bis  guilt  may  not  preclude  a  reasonable  doubt 
of  his  guilt."  and,  "I  charge  you,  gentlemen  of 
the  jury,  that  the  want  of  more  evidence  in 
favor  of  the  innocence  of  the  defendant  than 
there  is  in  favor  of  his  guilt  may  not  preclude 
a  reasonable  doubt  of  his  guilt,  but  such  doubt 
may  arise  when  there  is  no  probability  of  hii 
innocence  arising  under  the  testimony,"  wwe 
properly  refused,  as  involved,  confosing,  and  ar- 
gumentative. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  §  495;  D-c.  Kg.  «=a234; 
Grindnal  Law,  Cent  Dig.  $§  1805,  1950,  1960; 
Dec.  Dig.  «s»807(l).] 

4.  Crtminal  Law  «=>5ei(l)  —  Rbabonablb 
Doubt. 

If  the  conduct  of  defendant,  apon  a  reason- 
able hypothesis,  is  consistent  with  his  Innocence, 
tiie  jnty  must  acquit 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  f  1267;  DecTOig.  «aB561(U] 

Appeal  from  Hacon  County  Court;  M.  B. 

Abercrombte,  Judge. 

Houston  Wilson  was  convicted  of  crime, 
and  he  appeals.   Reversed  and  remanded. 

W.  Martin,  Atty.  Gen.,  and  P.  W.  Tur- 
ner, Aast  Atty.  Gen.,  for  the  Stat& 

BTANS,  J.  Appellant  was  convicted  of 
having  sold  without  the  consent  of  mortgagee 
certain  cotton  seed  ujion  whldt  there  was  an 
unsatisfied  mortgage  lien,  in  violation  of  sec- 
ttoa  7423,  Code  1907.  Appellant  admitted 
tbe  sale  of  the  cotton  seed,  but  testified  that 
he  had  requested  permission  of  the  mart- 
gagee  to  be  allowed  to  jsell  the  seed  in  order 
to  raise  money  to  give  the  hands  on  his  (ap- 
pellant's) place  some  Christmas  money,  and 
that  mortgagee  had  said  that  he  might  sen 
and  turn  over  the  proceeds  to  the  women 
hands  on  the  placfc  All  oi  this  was  denied 
by  the  mortgagee. 

[1, 1}  One  Sallle  Blcks,  who  testified  <m  be- 
half of  appellant  was  asked  the  following 
question,  to  which  the  court  sustained  an 
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obJecUon  bj  the  itate*  and  to  wUdi  acUon 
appellant  duly  eaepteA: 

"Did  the  defendant  or  not  give  you  the  money 
the  proceeds  ot  the  seed  cotton  he  lold  to  Mr. 

J.  S.  Pacer- 
It  does  not  appear  from  the  record  that 
.witness  Sallle  Hicks  was  present  at  the  sale 
to  Pace,  or  knew  anything  about  the  money 
being  the  proceeds  of  the  seed  cotton,  and 
while  the  question  for  determination  is  the 
consent  vel  non  of  the  mortgagee,  yet,  in 
view  of  appellant's  version  of  the  matter,  the 
ulterior  fiact  of  his  having  paid  money  over 
to  Sallle  HI(^s  was  a  circumstance  which, 
taken  in  connection  with  the  other  testimony, 
might  properly  be  considered  by  the  Jury  as 
having  some  tendency  to  bear  out  appellant's 
version  of  the  matter.  Whatever  of  weight 
or  probative  force  It  might  have  was  a  mat- 
ter addressed  to  the  Jury.  While  this  is  true, 
the  form  of  the  question  was  objectionable, 
in  that  It  both  calls  for  a  conclusion  of  the 
witness  and  Is  leading  and  the  court  will 
not  be  put  in  error  tor  sustaining  the  ob- 
jection. 

t3, 4]  The  bill  of  exceptions  further  reveals 
exceptions  to  the  refusal  of  the  court  to  give 
the  following  charges: 

"(1)  I  chaise  you,  gentlemen  of  the  jnry,  that 
the  want  of  more  evidence  in  favor  of  the  Inno- 
cence of  the  defendant  than  there  is  in  favor  of 
his  euilt  may  not  preclude  a  reasonable  doubt 
of  his  guilt.  (2)  If  the  conduct  of  the  defend- 
ant upon  a  reasonable  hypothesis  fs  ccmsiBtent 
with  his  innocence  you  must  acquit  him.  (3) 
I  charge  you,  gentlemen  of  the  lury,  that  the 
want  of  more  evidence  in  favor  of  the  innocence 
of  the  defendant  than  there  is  in  favor  of  his 

SLilt  may  not  preclude  a  reasonable  doubt  of 
B  guilt,  but  such  doubt  may  arise  when  there 
is  no  probability  of  his  innocence  arising  under 
the  testimony." 

Charges  1  and  8  were  properly  refosed  be- 
caiue  they  were  Involved,  confusing,  and  ar- 
gumentative, and  a  similar  charge  .was  re- 
cmtly  so  held.  Bunk  James,  alias  Buster 
James  v.  State,  72  South.  — ■.  Charge  2  was 
a  correct  statement  of  the  law.  Its  refusal 
was  error,  and  must  work  a  reversal.  How- 
ard T.  State,  151  Ala.  22,  44  South.  95 ;  Greg- 
ory r.  State,  140  Ala.  16,  S7  South.  299. 

The  Judgment  of  the  court  below  is  accord- 
ingly reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


PRICE  V.  STATE,    a  Div.  218.) 

<Court  of  Appeals  of  Alabama.  May  30,  1916.) 

CannNAi.  Law  4»10(^— Afpbai>- Ouission 
FBOH  TsANSCBiPT— Statute. 
Code  1007.  S  6256,  as  amended  by  the  act 
anproved  September  22,  1916  (Acte  1915,  p. 
706),  specifically  authorising  the  omissiou  trim 


the  transcript  on  appeal  of  an  order  for  a  spe- 
cial venire  to  be  drawn  as  in  case  of  capital 
felonies,  being  merely  a  matter  of  procedure,  in 
no  wise  invading  aiiy  snbstaotive  right  of  an 
accused,  took  effect  from  and  after  its  passage 
as  to  all  matters  to  be  reviewed  on  appeal,  irre- 
spective  of  the  date  of  trial. 

[Ed.  Note.— For  other  eases,  sse  Criminal 
Law,  Cent.  Dig.  I  2503;  Dec.  Dig.  «=»1003.] 

Appeal  from  City  Court  of  Mobile;  O. 
J.  Semmes,  Judge. 

George  Price  was  convicted  of  robbery, 
and  he  appeals.  Judgment  affirmed. 

W.  L.  Martin,  Atty.  Gen.,  for  the  Stata 

ETAN8,  J.  AppeUant  was'  convicted  of 
robbery  and  sentenced  on  July  7,  1915,  to 
serve  a  term  <tf  '20  years  in  the  p^tentiary. 
Aj)pellant  presented  no  bill  of  exceptions 
within  the  time  allowed  by  law,  and  an  in- 
spection the  record  proper  reveals  no  qnes- 
tion  ot  law  Uiereou  aa  to  demurters,  charges, 
or  otherwise. 

In  obedience  to  the  mandate  of  section 
6264,  Code  1907,i>'we  have  euunlned  Uw  reo> 
ord  for  error  aK>arait  tibereon.  The  tran- 
script does  not  dlsdoee  that  any  order  was 
made  for  a  special  venire  to  be  drawn  as  In 
cases  of  capital  felonies.  A  recent  act  ap- 
proved S^tember  22,  1915,  so  amends  sec- 
tion 62S6k  Code  U07,  as  f^dflcoUy  to  au- 
thorize the  omission  of  such  an  order  in 
making  up  the  transcript  on  appeal.  Obegues- 
Hoa  then  arisra:  Has  the  act  in  qirastion 
any  operation  or  effect  In  this  ease,  as  the 
Judgment  of  conviction  antedated  the  pas- 
sage of  tb»  act?  The  act  In  question  in- 
corporated into  the  cd^itute  what  was  already 
provided  by  rule  of  practice  27,  adopted  by 
the  Supreme  Court,  and  harmonized  said  role 
and  section  6256,  Code  1907.  The  purpose  of 
the  act  and  rule  was  merely  to  direct  and 
oontrol  the  clerks  of  various  nisi  prius  courts 
In  the  making  up  of  their  transcripts  so  that 
the  same  should  not  be  incumbered  with 
fonnal  and  routine  matters  unless  some  point 
or  question  was  raised  thereon.  The  act  in 
question  Is  merely  a  matter  of  procedure,  in 
no  wise  invading  any  substantive  right  The 
purpose  and  object  sought  was  to  give  force 
and  effect  to  the  (^ration  of  the  act  from 
and  after  Its  passage  as  to  all  matters  to  be 
reviewed  on  appeal,  irrespective  of  the  date 
of  trial. 

The  proceedings  and  Judgment  entry  ai>- 
pearlng  in  all  things  to  be  r^ular,  the  Judg- 
ment of  the  court  below  Is  affirmed.  Taylor 
V.  state,  70  South.  949;  Woodson  t.  State, 
170  Ala.  87,  64  South.  191. 

Afflrmed. 
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HANCOCK  T.  STAm    (fi  Dir.  9520 

(Conrt  o2  Appeals  of  Alabama.   April  0,  1916. 
Behearing  Denied  May  80,  191&) 

1.  CUiciNAL  Law  «=9ll97(5)— Haruless  Er- 
hOb— Rduno  oif  Deuubbier  to  Couplaint. 

Error,  if  any,  In  overruling  a  demurrer  to 
several  counts,  was  error  without  injury,  where 
the  court  sabse<iuently  ^ve  defendant  the  affirm- 
atfve  charge  as  to  each  of  those  counts. 

[Ed.  Note.— SViT  other  cases,  see  Criminal 
Law.  Cent  Dig.  ||  8105,  8106;  Dec  Dig.  «s» 
1167(6).] 

2.  INDICTUBNT  AND  iNFOBUATIOir  «=»110(31)— 

FoLLowiNo  Lanquagb  OF  Statdis— Sum- 

ci£NCT  OF  Couplaint, 
A  count  of  a  complaint  aUegJng  that  the 
COTiplaining  witness  personally  appeared  and  un- 
der oatb  deposed  that  be  had  probable  cause  for 
complaining  and  did  complain  that  within  12 
months  of  the  making  of  the  affidavit  defendant 
■old,  offered  for  sale,  kept  toif  sale,  or  otherwise 
disposed  of  spirituous,  vinous,  or  malt  liquors, 
contrary  to  law,  following  the  form  provided  by 
the  statutes,  Acta  1915,  p.  30,  S  29^,  for  charg- 
ing a  violation  of  the  prohibition  law,  covered 
every  violation  of  law  committed  by  defendant 
within  12  months  prior  to  the  commencement 
of  the  prosecution,  whether  such  violation  con- 
sisted of  a  sale,  offering  for  sale,  keeping  for 
sale,  giving  away,  or  other  disposition,  contrary 
to  section  32,  or  transporting  such  liquors  along 
a  street  or  highway  for  another,  or  in  acting 
as  agent  for  or  in  assisting  anothw  in  procuring 
an  unlawful  sale  of  mch  liquors,  contrary  to 
section  sa 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  201-2M;  Dec 
Dig.  «=»110(31).] 

3.  Gbihxnal  Law  ^»a78(!9  •-  DmnjMBaOb— 
Gbnebax  Vebdict— Rvversai. 

In  a  proaecution  for  a  violation  of  the  pro- 
hibition law  where  the  cbar^^s  embraced  hi  the 
first  count  of  the  complaint  included  the  sepa- 
rate charges  made  in  subiseguent  counts,  tlien, 
eren  if  each  of  the  latter  counts  was  subject 
to  the  demurrer  filed  to  it,  tbe  overruling  of 
SDch  demurrer  would  not  work  a  reversal  of  a 
judgment  of  conviction  following  a  general  ver- 
dict not  specifying  the  count  under  which  it  was 
found,  as  it  would  be  referred  to  the  good  count. 

[Ed.  Note.— For  other  casea,  see  Criminal 
Law,  Cent.  Dig.  |  2009;  Dec  Dig.  «S5»878(2).] 

Appeal  frfHn  Law  and  Equity  Goart,  Walk' 
•r  County ;  T.  I*  Sowell,  Judge. 

Ben  Hancock  was  cmiricted  ot  isolating 
the  prohibition  law,  and  be  appeals,  Af- 
flnned. 

The  following  are  tbe  counts  relemd  to 
In  tbe  (pinion: 

(1)  Before  me,  T.  L.  Sowell,  judge  of  the  law 
and  eqnity  court  of  Walker  connt?,  in  and  for 
said  county,  personally  appeared  J.  D.  Eates, 
who,  being  duly  sworn,  deposes  and  says  that 
he  has  probable  cause  for  believing  and  does 
believe  that  within  12  months  before  the  mak- 
ing of  this  affidavit,  Ben  Hancock,  whose  name 
is  to  the  affiant  unknown  otherwise,  sold,  offered 
for  sale,  kept  for  sale,  or  otherwise  disposed 
of  spirituous,  vinous,  or  malt  liquors  contrary 
to  law. 

(7)  Affiant  deposes  and  says  that  he  has  prob- 
able cause  for  believing,  and  does  believe,  that 
within  12  months  before  the  making  of  this  affi- 
davit Ben  Hancock  transported  over  or  along  a 
public  street  or  public  highway  spirituous  uq- 
Qors  for  anotiier,  whose  name  to  affiant  Is  un- 
known, said  liquor  so  transported  were  trans- 


ported from  Jasper  to  South  Lowell,  both  being 
in  Walker  county,  Ala. 

(8)  Affiant  further  says  that  he  haa  probable 
cause  for  believing  and  does  believe  that  within 
12  months  before  the  making  of  this  affidavit, 
and  since  January  27,  1015,  Ben  Hancock  did 
receive  or  accept  for  delivery,  or  possessed  or 
had  in  bis  possession  at  one  time,  more  than  one- 
half  gallon  of  Bjrfritnons  Uqaors,  against  the 
peace  and  dignity  of  the  state  of  Alabama. 

Lelth  &  Ounn,  of  Jasper,  for  appellant.  W. 
Ll  Martin.  Atty.  Gen.,  and  J.  P.  Uudd.  Asst. 
Atty.  Gen.,  for  tbe  State. 

PELHAM,  P.  J.  The  only  questions  raised 
by  the  record  relate  to  the  action  of  the  court 
in  overruling  defendant's  demurrer  to  each  of 
the  el^t  counts  of  the  complaint  upmi  which 
defendant  was  tried  tot  a  violation  of  the 
prohibition  law. 

II]  If  there  was  error  in  overruling  the 
demurrer  as  to  the  second,  third,  fourth, 
Ofth,  and  sixth  counts,  it  was  error  without 
injury,  for  it  appears  from  the  record  that 
the  court  subsequently  gave  the  defendant 
the  affirmative  charge  as  to  each  of  these 
counts.  There  remain  to  be  considered, 
therefore,  only  the  first,  seventh,  and  eighth 
counts. 

[2j  The  first  count  followed  the  form  pro- 
vided by  the  statute  for  diarglng  a  violation 
of  the  prohibition  law,  and  tbe  demurrer  to 
it  was  properly  overruled.  General  Acts 
1915,  p.  30,  paragraph  29%;  Glover  v.  State, 
11  Ala.  App.  289,  66  South.  877 ;  Spl^ener  v. 
State,  11  Ala.  App.  296,  66  South  896.  It 
covered  any  violation  of  the  law  commlttetl 
by  defendant  within  12  months  prior  to  the 
commencement  of  the  prosecution  (Glover  v. 
'State,  supra),  whether  such  violatl(Mi  con- 
sisted of  a  selling,  offering  for  sale,  keeping 
for  sale,  giving  away,  or  other  unlawful  dls^ 
position  (General  Acts  1015,  p,  32,  par.  32), 
or  transporting  along  a  public  street  or  high- 
way for  another,  spirituous,  vinous,  or  malt 
liquors  (HaU  v.  State,  12  Ala.  App.  210,  67 
South.  714),  or  In  acting  as  agent  or  assist- 
ing friend  for  another  in  procuring  an  unlaw- 
ful sale  of  such  llqiuMn  (General  Acta  1916,  p. 
34,  par.  33). 

[3]  Tbe  charges  embraced  in  said  count  in- 
cluded, therefore,  the  separate  charges  made 
In  counts  7  and  8;  hence,  even  if  each  of 
these  latter  cotmts  were  subject  to  the  de- 
murrer  filed  to  them,  the  overruling  of  sudi 
demurrer  will  not  work  a  reversal  of  the 
judgment  of  conviction,  because  the  verdict 
of  conviction  was  a  general  one,  not  ^ledfy- 
Ing  the  count  under  which  it  was  found,  and 
will  be  referred  to  the  good  count.  Norman 
V.  State,  69  South.  362.  However,  we  may 
say  In  passing  that  we  do  not  think  either  of 
the  counts  7  or  8  subject  to  attack  on  any 
ground  stated  in  the  demurrer.  HaU  v. 
State,  12  Ala.  App.  210,  67  South.  714; 
Splgener  t.  State,  11  Ala.  App.  296,  86  South. 
896,  General  Acts  191R.  pi  44.  par.  13. 

Affirmed. 
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71  SOUTHERN  BSPOBTKR 


(Ala. 


HBRBINO  T.  8TATB.   (4  DIt.  883.) 

(Ooort  of  Appeals  of  Alabama.   April  18,  1916. 
Rehearing  Deaied  May  30, 1916.) 

1.  Cbiuinal  Law  «s>451(1)— EiVXDEifcx— Oov- 
cLTJSioN  OB  Fact. 

In  a  prosecution  for  seduction^  where  the 
prosecutrix,  after  affirmatively  atatiog  that  de- 
fendant had  promised  to  marry  her,  testified 
that,  when  they  were  coming  back  from  church, 
"be  put  in  to  begfting  me,"  and  said  they  would 
marry,  and  nobody  would  ever  know  it,  the 
statement  was  not  a  conclusion,  but  one  of  fact, 
which  not  only  involved  what  the  defendant  said, 
but  his  manner,  admissible  under  the  rule  that, 
when  a  fact  cannot  be  reproduced  a  witness  may 
describe  the  fact  accwdlng  to  tiie  effect  produced 
upon  his  mind. 

[Ed.  Note.— For  other  case^  see  Criminal 
Iaw,  Cent  Dig.  1 1010;  Dee.  XMg.  «=»451(1).] 

2.  Gbduhai.  Law  «s»1168(^— Habulbss  Eb- 

BOB— ADlRBBIOff  OF  EVIDENCE— SU BSE QUEHT 

TBSTUCOnT. 
Error  in  the  admission  of  sucb  testimony 
would  be  harmless  where  the  witness  in  her 
rabsequent  testimony  detailed  the  facts  consti- 
tuting and  leading  up  to  the  transaction  in  qaea- 

tiOD. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  fi|  754,  3137,  3138,  3140;  Dea 
Dig.  «=>1169(9).] 

8.  Seddction  iH-j  1 1  Btidebtob— CoNDuor  — 

COBBEBFONDENOB. 

In  a  prosecution  for  seduction  it  was  admis- 
sible for  the  prosecution  to  show  tbe  relation 
between  the  accused  and  the  prosecutrix,  his 
conduct  toward  her,  whether  tiieir  association 
was  frequent  and  of  an  intimate  character,  and 
the  fact  that  accused  corresponded  with  her,  and 
its  duration  and  character. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Gent  Dig.  178;  Dee.  Dig.  «5>44.] 

4.  Sbsitotxon  4=a40— Etidbivoe— Destbuction 

OF  COBBESPONDKNCE. 
Where  such  correspondence  was  shown,  it 
was  permissible  for  the  prosecutioD  to  show  that 
some  of  the  letters  written  by  the  accused  to 
the  prosecutrix  were  destroyed  at  his  instance. 

[Eld.  Note. — For  other  cases,  see  Seduction. 
Cent  Dig.  H  72.  76,  79;  Dee.  Dig.  «B»4a] 

5.  Seduction  «=340— Elements  of  Offense— 
Pbeqnancy. 

The  fact  that  pregnancy  did  not  result  from 
the  act  of  sexual  intercourse  between  tbe  accus- 
ed and  prosecutrix,  if,  in  fact,  be  bad  sexual  in- 
tercourse with  her,  was  not  material;  as  preg- 
nancy Is  not  an  element  of  the  offense  ot  seduc- 
tion. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent  Dig.  SS  72,  76,  79;  Dec.  Dig,  «!S»40.] 

6.  WTTNEaSES  ^388— iMPBACHiaiTP— IlOU.- 
TEBIAL  MATTVBS. 

In  a  prosecutitm  for  seduction,  the  contents 
of  a  warrant  sworn  out  against  defendant  by 
the  proBeentrix  were  not  admissible  to  impeach 
her,  sIbgo  her  pregonney  was  an  inunaterial  mat- 
ter. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  %  1224;  Dec.  Dig.  <^3S3.] 

7.  Witnesses  *=3845(1)— Compitbnot— Copt- 

VICTION. 

The  fact  that  a  witness  had  served  a  sen- 
tence on  the  streets  was  not  admissible  to  im- 
peach his  testim<my,  unless  it  was  for  an  offense 
involving  moral  turpitude^ 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  §  1126;  Dec.  Dig.  «=»345(l).l 


8.  CBiMiNAi,  Law  ^s^SSO  —  iHerBucTiOH  — 

FOBU. 

In  a  prosecution  for  seduction,  tbe  use  of 
the  word  ^'segregateiy"  tor  "segregately**  justi- 
fied the  refusal  of  defendant's  Instmctkm  that 
before  the  jury  could  convict  each  Juror  must 
separately  and  "segregatery"  be  satisfied  beyond 
reasonable  doubt  of  his  guilt 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S§  201^  2017;  Dec  Diff.  «s> 
830.] 

9.  SiDucnoN  4s»46— GoBBOBOBATioH— Smn- 

CIENCT. 

The  uncorroborated  evidence  of  the  woman 
seduced  docs  not  authorize  a  conrictioo.  but 
corroboratory  evidence  as  to  any  material  fact 
which  satisfies  the  jury  that  sue  Is  worthy  of 

belief  is  sufficient. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent.  Dig.  §8  83-86 ;  Dec.  Dig.  ^=»46.] 

10.  CBIMINAI.  Law  «=>811(5),  815(9)  —  Iir- 
STBucTioN — SiNGuma  otrr  Tbstihoht. 

The  defendant's  requested  instruction  Ast 
the  jury  could  not  ctrnvict  him  on  the  uncorrob- 
orated testimony  of  the  prosecutrix  was  erro- 
neous, as  singling  out  her  testimony  and  ignor- 
ing the  cornmorating  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1922,  1971,  1986;  Dec  Dig. 
«=»811(6),  815(0).] 

11.  CBIMINAI,  T^W  «»829(12)— iNtflltUUTlONa. 
Such  proposition  was  fully  covered  by  the 

charge  given  for  defendant  that  the  corroborat- 
ing evidence  must  be  as  to  material  matters, 
and  tend  to  connect  tbe  accused  with  the  crime, 
and  to  corroborate  the  evidence  of  prosecutrix. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Gent  Dig.  |  2(H1;  Dee.  Dig.  «s>82»(12l.1 

Appeal  from  Circuit  Gonrt,  Honston  Gonn- 
ty ;  B.  A.  Pearoe,  Judge. 

W)U  Herring  was  convleted  of  sednctiM). 
and  lie  appalls.  Affirmed. 

The  facts  sufficiently  appear  In  the  opin- 
ion, except  that  the  defendant  pr<H>osed  to 
show  that  about  a  week  or  more  after  the 
alleged  act  of  Intercourse  the  prosecotrtx 
went  before  a  juRtlee  ot  the  peace  and  swore 
out  a  warrant  for  bastardy  against  the  de- 
fendant, and  to  follow  this  up  by  pnxtf  that 
she  was  never,  In  fact,  pregnaat 

The  followixig  durges  were  refused  to  tbe 
defendant: 

(1)  Before  the  jury  can  convict  the  defendant 
each  juror  must  separately  and  sw^gatery  be 
satisfied  beyond  a  reasonable  doubt  from  the 
testimony  that  the  defendant  is  guilty,  or  tiwf 
cannot  find  him  guilty. 

(2i  Affirmative  eha^e. 

(3)  The  court  charges  tbe  jury  that  they  can- 
not convict  the  defendant  on  tbe  uncorroborative 
testimony  of  the  witness  Annie  Barnes. 

Espy  ft  Fanner,  of  Dotban,  for  appellant 
W.  L.  Martin,  Attj.  Gen.,  and  B.  O.  DaTte, 
Asst  Atty.  Gen.,  for  tbe  State. 

BROWN,  J.  [1]  The  prosecutrix,  wbUe 
testi^ng  as  a  wltaess,  after  giving  an  af- 
firmative answer  to  tbe  solicitor's  question. 
"Did  he  at  any  time  promise  to  marry  youT' 
further  stated  In  this  connection: 

"He  promised  to  marry  me  that  very  night 
that  be  mistreated  me,  on  Saturday  night  be- 
fore the  fourth  Sunday  in  September  of  1914. 
We  were  coming  on  from  the  church.  As  wt- 
went  on  to  church  he  didn't  say  anything  about 
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it,  bok,  when  w*  were  coming  on'  back,  he  put  in 
to  hegginp  me,  and  he  said  we  woald  manTt 
and  nobo4r  would  ever  know  it" 

The  defendant's  motion  to  exdnde  Uie 
words  Italldaed  was  properly  orerroled. 
The  statement  was  n<^  a  conclusion,  but  the 
statement  of  a  fact,  whlcb  not  only  InTolved 
what  the  defendant  said,  hot  his  manner, 
tone,  and  facial  ezpreaalon. 

"Wbere  a  (act  cannot  be  reproduced  and  made 

Spa  rent  to  the  jury,  a  witness  may  describe 
i  fact  according  to  tbe  effect  produced  on  his- 
mind."  Mayberry  t.  Stats,  107  Ala.  67,  18 
South.  219. 

[2]  Porthermore,  the  record  shows  that 
the  witness.  In  her  subsequent  testimony,  stat- 
ed in  detail  the  facts  constituting  and  lead- 
ing up  to  the  transaction  In  question.  Pol- 
ler T.  State,  117  Ala.  39,  23  South.  688. 

[3, 4]  It  was  permissible  for  the  prosecu- 
tion to  show  the  relation  between  the  ac- 
cused and  the  prosecutrix,  his  conduct  to- 
ward her,  whether  their  association  to- 
gether was  frequent  and  of  an  intimate 
character,  the  fact  of  accused  keeping  up 
a  correspondence  with  her,  and  Its  dura- 
tion and  character.  Underbill,  Criminal  Ii^rl- 
deuce,  |  888;  Braekoi  t.  State,  111  Ala. 
68,  20  South.  636,  66  Am.  St  Rep.  23.  And, 
where  such  correspondence  is  shown,  It  was 
permissible  for  the  prosecution  to  show  that 
some  of  the  letters  written  by  the  accused  to 
the  prosecutrix  were  destroyed  at  bis  in- 
Btanoe.  Smith  t.  State,  183  Ala.  Xi\  62 
South.  864.  It  follows  that  it  was  not  error 
for  the  court  to  admit  the  testimony  of  the 
prosecutrix  that  the  letters  offered  In  evi- 
dence were  not  all  that  she  had  received 
from  him,  and  that  the  others  were  destroy- 
ed by  her  at  defendant's  request. 

[B]  The  fact  that  pregnancy  did  not  re- 
sult from  the  act  of  sexual  Intercourse  be- 
tween the  accused  and  prosecutrix.  If,  In 
fact,  he  had  sexual  Intercourse  with  her,  was 
not  material,  as  pregnancy  is  not  an  element 
of  the  offense  of  seduction,  aud  the  fact  that 
prosecutrix  did  not  become  pregnant  did  not 
tend  in  tbe  least  to  contradict  her  testimony 
tending  to  show  that  the  defendant  through 
art,  flattery,  or  promise  of  marriage  Induced 
her  to  surrender  her  virtue  and  submit  to 
his  embraces.  It  is  a  matter  of  common  as 
well  as  scientiflc  knowledge  that  such  Inter- 
course may  occur  without  pregnancy  result- 
ing. Therefore,  if  the  defendant  had  laid  a 
jfiaper  predicate  by  showing  the  loss  of  the 
complaint  made  b^ore       justice,  and  that 


it  could  not  be  found  after  diligent  search 
for  it,  its  contents  would  not  have  been  ad- 
missible to  Impeach  the  prosecutrix  on  Im- 
material matter.  Bagland  T.  State,  125  Ala. 
12,  27  South.  983. 

[I]  It  is  likewise  a  matter  of  common  as 
well  as  sdentiflc  knowledge  that  pregnancy, 
in  the  regular  course  of  nature.  Is  the  re- 
sult of  sexual  Intercourse,  and  therefore  tbe 
fact  of  pregnancy  tends  to  prove  sexual  in- 
tercourse.  Cunningham  v.  State,  73  Ala.  SI. 

[7]  The  fact  that  the  witness  Cook  had 
served  a  sentence  on  the  streets  was  not  ad- 
missible for  the  purpose  of  impeaching  his 
testimony,  unless  It  was  for  an  offense  in- 
volving moral  turpitude,  and  this  does  not 
appear.  Olllman  v.  State,  165  Ala.  135.  51 
South.  722. 

[t]  The  use  of  the  word  "segregatery"  In 
the  first  refused  charge  appearing  in  the 
bill  of  exceptions  for  "segregately"  justified 
its  i«fusaL  Oaaton  r.  State,  161  Ala.  87,  40 
South.  876. 

[I]  Tbe  uncorroborated  evidence  of  the 
woman,  seduced,  under  our  statute,  does  not 
authorize  a  conviction,  but  corroboratory 
evidence  as  to  any  material  fkct  which  sat- 
isfies the  jury  that  the  woman  Is  worthy  of 
belief  Is  Buflllclent  Suther  v.  State,  118  Ala. 
88,  24  South.  43.  There  was  corroboratory 
evidence  In  this  case  reqtilring  the  submission 
of  the  Issues  to  the  Jury  and  the  affirmatlTe 
charge  was  properly  refused. 

[10, 11]  The  other  refused  charge  com- 
plained of,  while  it  asserts  a  correct  abstract 
preposition,  singles  out  the  testimony  of  the 
prosecutrix,  and  ignores  the  corroborating 
evidence.  Furthermore,  this  proposition  was 
fully  covered  by  charge  4  given  at  the  In- 
stance of  the  defendant,  which  was  more 
favorable  to  him  than  the  rule  above  an- 
nounced. In  that  It  asserted  that  tbe  cor- 
roborating evidence  "must  be  as  to  material 
matters,  and  tend  to  connect  the  accused 
with  the  crime,  and  to  corroborate  the  evi- 
dence of  the  prosecutrix,"  while  the  true  rule 
is  thus  stated  by  Brlckell,  a  J.,  In  Suther's 
Case,  supra: 

"After  a  thorough  consideration  of  tbe  ques- 
tion the  conclusion  wag  reached  and  tbe  rule 
aooounced  that  the  corroboratory  evidence  is 
sufficient  if  it  extends  to  a  material  fact,  and 
satisfies  the  jury  that  the  woman  Is  worthy  of 
credit." 

We  find  no  error  tn  the  record,  and  the 
Judgment  is  affirmed. 
Affirmed. 
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71  BOUTHIDBN  BBPOKFEB 


(Ala. 


DANAIi  T.  STATBJ,   (2  D!t.  146.) 
(Ooort  of  Appeals  of  Alabama.   May  80,  1916.) 

1.  CBnnNAL  Law  <^1159(2)— Appeal  and 
EIbrob— Pbesuiiftioiib  in  Favob  op  Judg- 
ment. 

Under  Acts  1915,  p.  840,  §  3,  forbidding  any 
preaumptioD  <hi  appeal  in  faror  of  the  judgment 
or  conclusionB  of  the  court  in  misdemeanor  ca>> 
M  tried  wltboQt  jury,  the  judgment  in  mch 
cases  will  not  be  disturbed  unless  the  facts  are 
clearly  and  palpably  insufficient  to  sustain  it. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  3075;  Dec.  Dig.  «=>115fi{2).3 

2.  Weapons  ^10— Unlawfdxxt  Cabbyu«o 
We  apohb— "Oabbt.  " 

rciie  word  "carry"  In  Acts  1909.  p.  258,  |  2, 

making  it  a  misdemeanor  for  one  to  carry  a 
pistol  on  premises  not  owned  or  controlled  by 
him,  means  to  bear  such  weapons,  and  does  not 
necessarily  import  the  idea  ot  locomotion. 

[Ed.  Note.— -For  other  casea.  see  Weapons, 
Cent  Dig.  I  9;  Dec.  Dig.  ^10. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Carrying  Weapons.] 

8.  Weapons  «=s17(5>— Oabktino  WtAPOWB— 

Intent— Qt:estion  of  Fact. 
In  a  prosecution  for  unlawfully  carrying  a 
pistol  on  premises  not  owned  or  controlled  by 
defendant  contrary  to  Acts  1900,  p.  269,  I  2, 
Intent  is  a.  question  of  fact  for  the  jory  ot  for 
the  court  sitting  without  a  jury. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Cent.  Dig.  S  80;  Dec.  Dig.  ^17(6).] 

4.  Weapons  «s»17(41— Cabrthts  Weaponb— 

bjvidencb— supitciekot. 
Evidence  held  sufficient  to  sapport  convie- 
tion  by  court  without  jury  for  unlawfully  car- 
iring  a  pistol  contrary  to  Acta  1909,  p.  258,  S  2. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Cent.  Dig.  t  29;  Dec.  Dig.  «s>17(4).] 

Appeal  from  Law  and  Equity  Court,  Hale 
County ;  Charles  B.  Waller,  Judge. 

Add  Danal,  alias  Add  Dahlel,  was  convictr 
ed  of  unlawfully  carrying  a  plBtol,  and  be 
appeals.  Affirmed. 

B.  B.  Evlns,  of  Greenabora  tta  appellant 
W.  U  Martin,  Atty.  Gen.,  and  P.  W.  Tnener, 
Aast  Atty.  G&Lt  for  the  State. 

BVANS,  J.  Appellant  was  indicted  and 
convicted  for  carrying  a  i^tol  about  bis 
person  on  premises  not  his  own  or  under  bla 
control,  oontrazy  to  sectlim  2  of  an  act  ap- 
proved August  26,  1900,  entitled  an  act  to 
regulate  the  rMsht  to  carry  a  pistol  In  this 
state.   Acts  1009,  p.  26& 

The  testimony  showed  that  api)dlant  was 
standing  in  the  store  of  Bomley  &  Hassm- 
gale  in  Akron,  Hale  coonty,  with  a  pistol  in 
his  band  aoea  to  plain  view,  and  tliat  the 
premises  in  question  were  not  appellant's 
nor  under  his  control  Appellant  admitted 
'snch  to  be  the  fact,  but  sought  to  Justify 
hims^  by  testuying  that  the  pistol  belong- 
ed to  another,  one  Ed  Williams,  who  was 
also  present  In  the  store  at  the  time,  and 
who  had  merely  passed  the  pistol  over  to  ap- 
pellant for  his  Inspection,  Appellant  fur^ 
ther  testis,  in  substance,  that  he  did  not 
carry  the  idstol  to  the  store,  had  it  in  bis 
hands  but  a  few  seconds,  and  while  inspect- 


ing It  "did  not  move  out  of  his  tracks."  Ap- 
pellant excepted  to  the  conclusion  or  finding 
of  the  court  finding  and  adjudging  appellant 
gtillty. 

[1]  By  a  recent  statute  (Acts  1915,  p.  98&, 
S3)  it  is  made  the  duty  of  this  court,  in  re- 
viewing appeals  in  misdemeanor  cases  tried 
by  the  court  without  a  Jury,  to  review  the 
same  without  Indulging  any  presumption  or 
Intendment  In  favor  of  the  conclusions  and 
-Judgment  of  the  trial  court,  thus  extending 
the  same  ameliorating  rule  to  findings  of 
fact  in  misdemeanors  liitherto  obtaining 
only  in  the  trial  of  dvU  cases  without  a 
Jury. 

When  sitting  without  a  Jury,  the  conclu- 
sion of  tlie  trial  court  la  In  lieu  of  the  ver- 
dict of  a  Jury,  and  the  conclusions  and  judg- 
ment of  the  trial  court,  after  hearing  oral 
testimony  and  observing  the  demeanor  of 
witnesses,  should  not.  It  is  held,  be  disturbed 
except  on  principles  which  govern  nisi  prins 
courts  in  setting  aside  verdicts  of  Juries  and 
granting  new  trials.  It  should  palpably  and 
clearly  appear  that  the  findings  are  not  sus- 
tained by  the  facts  before  the  court  can  be 
said  to  be  in  error  and  Its  Judgment  reversed. 
Louisville  &  Nashville  B.  R.  Co.  v.  Solomon, 
127  Ala.  189,  30  South.  491 ;  Dargan  v.  Har- 
ris, 68  Ala.  144;  Woodrow  v.  Hawving,  105 
Ala.  240,  16  South.  720;  Thompson  v.  Colli- 
er, 170  Ala.  469,  54  South.  403 ;  City  of  E^ns- 
ley  v.  Smith.  165  Ala.  387,  61  South.  343; 
Kimbell  V.  State,  166  Ala.  118.  61  South.  16; 
D.  0.  Slnney  v.  Studebaker  Corporation  of 
America,  72  South.  54. 

[2]  The  word  "carry,"  as  used  in  section  Z 
of  said  statute,  prohibiting  the  carrj-ing  of 
a  pistol,  means  t^ie  bearing  of  arms  in  con- 
travention of  the  statute.  Nichols  v.  State, 
4  Ala.  App.  115,  68  South.  681.  One  may 
"carry"  or  bear  arms  on  his  person  "with- 
out moving  out  of  his  tra<^s" ;  it  does  not 
necessarily  import  or  imply  the  Idea  of  loco- 
motion. Thomas  v.  State,  9  Ala.  Agp,  67r 
64  South.  192;  Johnson  t.  State.  U  Ala. 
App.  301,  66  South.  875. 

[3]  ^e  character  or  Intent  of  one's  man* 
ual  possession  of  a  pistol  on  premises  of  an- 
other not  under  his  control  is  the  gist  and 
gravaman  of  the  offense,  and  the  surrounding 
and  attendant  circumstances  present  a  ques- 
tion of  fact  for  the  determination  of  a  Jury 
or  the  court  when  sUttng  wiUioat  a  Jury. 
Nichols  V.  State,  supra. 

The  salutary  and  wholesome  purpose  of 
the  statute  was  to  Interdict  and  inblblt  the 
bearing  of  arms  on  premises  of  another  or 
not  under  his  control,  and  whether  appellant 
carried  or  had  the  pistol  on  his  person  or  In 
his  hand  yrith  sucb  intent  in  violation  of 
the  statute  was  a  question  the  trial  court 
was  best  qualified  to  answer,  and  give 
er  weight  to  the  testimony  after  noting  the 
demeanor  of  witnesses,  their  candor  or  dis- 
simulation. 
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[4]  ConsUIerliig  tin  pitibabflltleB  of  appd- 
lant'a  testimony.  It  may  be  that  the  coart, 
sltttng  as  a  Jtiit>  attached  small  weli^t  to 
bis  version  of  how  he  acquired  or  the  Intent 
with  which  he  had  the  piatol. 

We  cannot  say,  from  the  erldenoe,  that 
the  court  was  in  error  In  Its  conclusion. 
There  being  no  error  apparent  upon  the  rec- 
ord, the  Judgment  of  the  court  below  Is  ac- 
cordingly affirmed. 

Affirmed, 


JA0K80N  T.  STATB.   (6  DIt.  969.) 
(Court  of  Appeals  of  Alabama.   May  18,  1916.) 

1.  LaBCEXT  «39S2((E)— Aitedavit— Ownbbsbip 
OF  PBOPERTT. 

An  afi&davit  or  sworn  complaint,  char^g 
petit  larceny  by  alleging  that  the  bam  and  side 
of  meat  stolen  were  the  personal  property  of 
the  "Birmingham  Packinjr  Company,  a  cor- 
poration," was  not  insumeieat  as  failing  to 
show  whether  the  owner  of  the  pr(^>orty  was  a 
partnership  or. a  corporatioQ. 
^  [Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  |  86;  Dee.  Dig.  «=»^).] 

2.  Cbiminal  Law  «=s>252<3)  —  Affidavit  — 

SUFFIOIBNOT— LANQDAGB  OF  STATUTE. 
Under  Code  1907,  8  6703,  an  affidavit  or 
sworn  complaint,  charging  petit  larceny,  set- 
ting forth  that  amant  has  probable  cause  to  be- 
lieve, and  does  believe,  followiag  the  language 
of  the  statute  In  the  very  words*  is  sufficient 

[Ed.  Note.— For  otber  eases,  see  Criminal 
Law.  Gent.  Dig.  H  620»  B^To^t  Dec.  Dig. 
♦=>252(3).] 

8.  Cbzuinal  Law  ^252(1)~Tbiai<— Scopib— 

Good  Faith  or  Aftidavit. 
The  question  of  whether  probable  cause  is 
shown  by  an  affidavit  or  sworn  complaint  charg- 
ing petit  larceny  is  one  addressed  to  the  commit- 
ting magistrate,  and  the  trial  cannot  be  con- 
verted into  a  trial  of  the  good  faith  ttf  tbe  affi- 
ant, nor  can  any  inquiry  be  made  whether  the 
facts  in  his  knowledge  or  on  which  be  based  his 
belief  constituted  probable  cause. 

[Ed.  Note.— For  other  bases,  see  Criminal 
Law,  Cent.  Dig.  §9  526,  530,  634-536;  Dec.  Dig. 
«=.252(1).] 

4.  GBnaNAi.  Law  «»252(3)  —  Aftioatzt— 
Pbobablb  Cause  —  Sufticienot  of  Aveb- 

HElfT. 

An  averment,  in  an  affidavit  or  sworn  com- 
plalnL  that,  in  tiie  (vini«i  of  affiant,  he  has 
probable  cause  for  believing  is  faulty. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  628,  620;  Dec.  Dig. 
^252(8).] 

Ou  CanaNAi.  Law  «=5>400(^  —  Evidence— 
MATTCBa  Shown  bt  WBirmo-r-STOCK  List. 
In  a  prosecution  for  petit  larceny  by  steal- 
ing a  bam  and  other  meat,  objection  to  a  ques- 
tion, to  an  employ^  of  the  company  from  which 
the  meat  was  stolen,  whether  he  could  tell  from 
bis  stock  list  if  any  meat  had  been  missed  and, 
if  so  how,  should  have  been  sustained,  where  the 
stock  list  was  not  introduced  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  879-^;  Dec.  Dig.  «s»400 
(8).] 

6.  Cbiuinal  Law  «=»444—BTXDBlfCB— Stock 
List— Vebificatio  N. 
In  a  prosecution  (or  petit  larceny  by  steal- 
ing a  bam  and  other  meat,  the  stock  list  ot  the 
roM>ed  coriM>ratioQ  could  not  be  introduced  in 
evidence  without  the  correctness  of  the  orig- 
inal entries  being  authenticated  or  verified  bj- 


the  dei^  making  them,  or  his  handwritiiig  prov- 
ed in  the  event  of  bis  death,  insanity,  or  absence 
from  the  state. 

[Ed.  Note.— For  otber  cases,  see  Criminal 
Law,  Cent  Dig.  S  1028;  Dec  Dig.  «=»444.1 

7.  Lakcent  *=»51(1)  —  Evidence  —  Recent 

porression  of  ooods. 
Before  evidence  can  be  admitted  Ot  the  re- 
cent possession  of  stolen  chattds,  the  corpnn 
delicti  moat  be  proven  aliunde. 

[Ed.  Note.— For  otiier  cases,  see  Larceny, 
Cent  Dig.  IS  144,  146;  Dec  Dig.  «be>51(1).1 

Appeal  from  Criminal  Court,  Jefferson 
Cotmty ;  John  H.  Miller,  Judge. 

John  Jacjfson  was  convicted  of  petit  lar- 
ceny, and  be  appeals.  Judgment  reversed, 
and  cause  remanded. 

Omitting  formal  charging  part,  the  affida- 
vit Is  as  follows: 

F.  M,  Phillips,  who  has  probable  cause  to 
believe,  nnd  does  believe,  who  being  duly  sworn 
says,  that  John  Jackson,  whose  name  is  other- 
wise unknown  to  affiant,  within  12  months  be- 
fore making  this  affidavit  in  said  county,  did 
feloniously  take  and  carry  away  one  ham  of 
the  value  of  f2.Al,  aod  one  side  of  salt  meat  of 
the  value  of  fS,  the  personal  property  of  the 
Birmingham  Packing  Company,  a  corporation. 

The  demnrien  raise  the  point  decided  in 

the  opinion. 

McArthur  &  Howard,  of  Birmingham,  for 
appellant  W.  L.  Martin,  Atty,  Gen.,  and  J. 
P.  Mndd,  Asst  Atty.  Gen.,  for  the  State. 

EVANS,  J.  [1-4]  Appellant  was  convicted 
of  petit  larceny.  His  demurrers  to  the  affi- 
davit or  sworn  complaint  are  without  merit. 
The  first  of  these  objects  that: 

"Said  affidavit  fails  to  show  whether  the  al- 
lied owner  of  said  property,  the  Birmingham 
Packing  CtHupany,  ia  a  partnership  or  a  corpo- 
ration. 

The  langnage  of  the  affidavit  sufficiently 
answers,  It  Is  laid  as  "the  personal  properly 
of  the  Birmingham  Packing  Company,  a  cor- 
poration." The  second  and  third  grounds  of 
demurrOT  challenge  the  sufficiency  of  the 
averments  of  the  affidavit  as  to  probable 
cause.  The  affidavit  sets  forth  that  affiant 
"has  probable  cause  to  believe,  and  does  be- 
lieve," etc.,  ftdlowlng  the  language  of  Uie 
statute  <Code  1907,  {  0703)  ipalssimla  verbis* 
which  is  sufficient  Sfalloy  v.  State,  165  Ala. 
117.  60  South.  1027;  Mazett  v.  State,  11  Ala. 
App.  317,  66  South.  871.  The  questiOT  of 
whether  probable  cause  Is  shown  Is  one  ad- 
dressed to  the  committing  magistrate,  and 
the  trial  court  Is  not,  and  cannot  be.  con- 
verted into  a  trial  of  the  good  faith  of  af- 
fiant, "nor  can  any  inquiry  be  made  whether 
the  facts  in  his  knowledge,  or  on  which  he 
based  his  belief,  constituted  probable  cause, 
or  were  sufficient  to  generate  a  reasonable 
belief  of  the  guilt  of  the  accused."  Sullivan 
V.  State,  68  Ala.  625.  A  categorical  aver- 
ment that  affiant  "has  probable  cause  for  be- 
lieving, and  does  believe,"  Is,  under  the  stat- 
ute, a  sufficient  averment  of  probable  cause; 
.  but  an  averment  that  In  the  opinion  of  affi- 
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ant  be  has  probable  cause  for  bellerlng  Is 
fliulty.    Batler  r.  Bute.  130  Ala.  127,  80 

South.  338. 

[9,  8]  On  cross-examination  of  one  Phillips, 
a  state  witness,  the  bill  of  exceptions  recites 
as  follows: 

"I  know  this  meat  to  be  ours  by  the  cut  it  has, 
as  every  packer  knows  his  own  meat  1^  its  cut. 
We  keep  a  stock  list,  which  sbowa  the  goods  on 
hand  in  the  place  of  business  at  the  close  of 
business  on  each  day.  It  was  part  of  m;  duty 
to  examine  this  stock  list  every  evening,  and  that 
is  how  I  know  that  this  property  was  missed 
by  us  and  had  been  taken  from  the  company.  I 
can  always  tell  from  the  stock  list  what  has 
been  regularly  sold  and  that  which  has  not  been. 
I  did  not  make  out  the  stock  list  myself.  We 
had  other  men  working  for  us  at  the  time,  and 
one  of  them  makes  out  the  stock  list  each  day, 
and  I  check  over  personally  the  stock  on  hand 
and  compare  the  ust  and  stock  each  day  as  to 
its  correctness," 

The  witness  was  Qim  asked  tbis  question 

by  the  court: 

"Could  you  tell  by  your  stock  list  If  any  meat 
had  been  missed  and,  if  so,  how?" 

The  defendant  objected  to  the  question  on 
the  ground  that  it  "called  for  illegal,  Incom- 
petent, and  Irrelevant  testimony,  as  It  was 
shovTO  by  the  evidence  that  the  witness  did 
not  make  out  the  stock  list,"  and  daly  ex- 
cepted to  the  overruling  of  his  objection.  A 
motion  was  also  made  to  exclude  the  answer 
on  the  same  ground  urged  to  the  question 
and  an  exception  reserved  to  the  court's  re- 
fusal so  to  do.  The  objection  to  the  ques- 
tion was,  in  our  opinion,  well  taken,  and  the 
learned  trial  court  was  In  error  In  admitting 
the  testimony  called  forth  over  defendant's 
objection.  The  stock  list  was  not  introduc- 
ed In  evidence,  nor  indeed  could  be  with- 
out the  correctness  of  the  original  entries 
being  authenticated  or  verified  by  the  clerk 
making  them,  or  his  handwriting  proved  in 
the  event  of  his  death,  insanity,  or  being  out 
of  the  state.  McDonald  v.  Games,  00  Ala. 
147,  7  South.  919:  Hart  v.  Kendall,  82  Ala. 
144,  3  South.  41;  Young  v.  State.  9  Ala.  At>p. 
55,  64  South.  171;  Boiling  v.  Fannin,  97  Ala. 
019,  12  South.  59 ;  Walling  r.  Morgan  Coun- 
ty, 126  Ala.  327,  28  South.  433;  Lane  v. 
May  &  Thomas  Hdw.  Co.,  121  Ala.  296,  2G 
South.  809;  Mlnge  &  Co.  v.  Barret  Bros.  Ship- 
ping Co.,  70  South.  962.  State's  witness  Phil- 
lips' testimony  was  based  on  the  idea  that 
a  theft  had  occurred  because  the  stodi  on 
hand  did  not  tally  or  check  correctly  with 
an  unautbraitlcated  stock  list  whit^  was  not 


CAla. 

In  evidence.  Had  this  stock  list  beea  proper- 
ly authenticated  and  introduced  in  evidence 
it  would  then  have  been  within  the  province 
of  the  Jury  to  say  whether  from  all  the  evi- 
dence a  case  had  been  made  ont  beyond  a 
reasonable  doubt,  bat  manifestly  without 
such  it  was  tantamount  to  permitting  the 
witness  to  draw  his  own  inferences  as  to 
guilt  and,  moreover,  to  prove  the  corpus 
delicti  thereby. 

[7]  It  Is  true  that  the  other  state's  witness. 
Policeman  Brown,  testified  to  haying  found 
the  meat  at  a  house  frequently  resorted  to  by 
the  defendant,  bat  before  evidence  can  be  ad- 
mitted of  the  rec^t  possession  of  stolen  chat- 
tels, the  corpus  delicti  must  be  provea  ali- 
unde. Fnller  v.  State,  48  Ala.  273. 

For  the  error  pointed  out,  the  Judgment 
mast  be  reversed,  and  the  caose  remanded 
for  another  trlaL 

Beveraed  and  remanded. 


STURDIVANT  v.  STATE.    (6  Dir.  182.) 

(Court  of  Appeals  of  Alabama.   May  30,  1016.) 

Cbiuinai.  Law  «=»1182— Appeal— Record— 
Aftibhance. 
On  an  appeal  from  a  conviction  upon  the 
record  proper,  where  no  bill  of  excepticma  was 
presented  within  tht  time  required  by  law,  and 
where  the  Court  of  Appeals,  reviewing  the  rec- 
ord, as  required  by  Code  1907,  |  ^64,  found  that 
the  proceedings  and  judgment  entry  were  regu- 
lar, and  no  error  appeared,  the  judgment  would 
be  affirmed. 

[Bd.  Note. — For  other  cases,  see  Criminat 
I^w,  Cent  Dig.  U  3203-3214;  Dec.  Dig.  «=> 
1182.] 

Appeal  from  Criminal  Court,  Jefferson 
County;  W.  E.  Fort,  Judge. 

George  Sturdlvant  was  oonvtcted  of  grand 
larceny,  and  he  appeals.  Affirmed. 

W.  L.  Martin,  Atty.  Gen.,  £or  the  State. 

BVANS,  J.  This  Is  an  appeal  from  a 
judgment  of  conviction  for  grand  larceny. 
No  bill  of  exceptions  was  presented  within 
the  time  allowed  by  law,  and  the  appeal  is 
on  the  record  proper.  In  obedience  to  the 
mandate  of  the  statute  (section  6261,  Code 
1907),  we  have  reviewed  the  record,  and,  it 
appearing  therefr<Mu  that  the  proceedings 
and  judgment  entry  are  in  all  things  regular, 
and  uo  error. appearing,  the  Judgment  of  the 
court  below  is  affirmed. 

Affirmed. 
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SMITH  V.  STATE.   (6  Dlv.  17».) 
(Court  of  Appeals  Vt  Alabftma.  May  18,  1916.) 
Obuinal  I^w  «E9l208(4)— Com— IvmsoN- 

UKMT. 

Under  Code  1007,  I  7020,  relating  to  sen- 
tences to  hard  labor,  and  section  7635,  providing 
when  additional  bard  labor  may  be  imposed  for 
costs,  where  the  term  of  Imprisonment  imposed 
as  punishment  for  an  offense  did  not  exceed  two 
years,  sentence  to  bard  labor  for  the  county  was 

E roper,  though  an  additional  sentence  to  hard  la- 
or  was  Imposed  for  the  payment  of  the  costs. 
[Ed.  Note— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  81 3283, 3284 ;   Dec.  Dig.  «s»1208(4>.j 

Appeal  from  Criminal  Court,  Jdferaon 
Goumy;  William  B.  Fort,  Judge. 

Bamsey  Smith  was  oonTlcted  of  crime,  and 
be  appeals.  Judgment  affirmed. 

W.  h.  Martin,  Atty.  Gen.,  and  H.  G.  Davis, 
Aast  Atty.  GeiL,  for  the  State. 

BROWN,  J.  The  term  of  iminisonment 
Imposed  as  a  punishment  for  the  offenae  not 
exceeding  two  years,  the  sentence  to  hard 
labw  for  the  county  was  proper  (Code  1007, 
S  7020) ;  and  this  is  true,  notwithstanding  an 
additional  sraitence  to  hard  labor  was  Impos- 
ed for  the  payment  of  the  costs.  Code  1907, 
i  7636 ;  Brans  T.  State,  100  Ala.  12, 19  South. 
63& 

The  record  and  proceedings  of  the  trial 
court  appearing  in  all  things  regular  and 
free  from  error,  the  judgment  is  affirmed. 

Affirmed. 


SIMMONS  T.  STATE.   (8  DlT.  228.) 

(Gonrt  of  Appeals  of  Alabama.   May  18,  1916.) 

CsiMiNAi.  Law  «=»TO3(5),  1171(1)— AaauMENT 
ov  SoucrroB— Appeal  to  Stmpatht— Race 

PSEJUDICE. 

In  a  prosecution  for  violating  the  prohitn- 
tion  law,  the  statement  of  the  solicitor  that 
"yon  must  deal  with  a  negro  in  the  light  of  the 
fact  that  he  is  a  n^ro,  and  applying  your  ex- 
perience and  common  sense,"  was  Improper  and 
prejudicial,  as  the  tact  that  defendant  was  of 
the  negro  race  did  not  deprive  him  of  the  equal 
protection  of  the  law,  or  necessarily  discredit  his 
testimony,  and  should  not  be  used  to  array  the 
jury's  prejudices  against  him. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  1076^  8127;  Dec.  Dig.  «s> 
723(5),  1171(1).] 

Appeal  from  Circuit  Court,  Ooneculi  Coun- 
ty; A.  E.  Gamble,  Judge. 

George  Simmons  was  convicted  of  violat- 
ing the  prohibition  law,  and  he  appeals.  Re- 
versed and  remanded. 

Page,  Mfdllilan  &  Brooks,  of  Evergreen, 
for  appeUant  W.  Li  Martin,  Atty.  Cen.,  and 
J.  P.  Mudd,  Aast  Atty.  Oen..  for  the  State. 

BROWN,  J.  Tte  statement  of  Uie  solicit- 
or, "You  must  deal  with  a  negro  in  the  light 
of  the  fftct  that  be  Is  a  n^ro,  and  apiHying 
yonr  experience  and  conuntm  sense,"  was  im- 
proper and  calculated  to  prejudice  the  de- 
fendant before  the  Jury,  and  the  defendant's 
objection  thereto  should  have  been  sustain- 


ed. James  v.  State,  170  Ala.  72,  54  South. 
404;  TannehiU  v.  State,  159  Ala.  51,  4S 
South.  662.  The  fact  that  the  defendant  was 
of  the  negro  race  did  not  deprive  him  of  the 
equal  protection  of  the  law,  or  necessarily 
discredit  his  testimony,  and  should  not  have 
been  used  In  argument  as  a  means  of  array- 
ing the  prejudices  of  the  Jury  against  him. 

For  this  error  the  judgment  ia  reversed, 
and  the  cause  remanded. 

Reversed  and  remanded. 


DODTHABD  v.  STATE.    (7  Dlv.  347.) 
(Court  of  Appeals'  of  Alabama.  June  6.  1916J 
Gbiuinai.  Law  «=9ll82— Apfeaza-Nbcbbsitt 

OF  BlU.  OV  EXCBPTIONS. 
Where  an  appeal  ia  on  the  record  proper 
without  a  bill  ot  excepti<»i8,  and  the  Court  of 
Appeals,  as  required  by  statute,  examines  the 
record  filed  and  finds  the  judgment  entry  regu- 
lar, together  with  proceedings  In  support  there- 
of, the  judgment  will  be  affirmed. 

[Bd.  Note. — For  other  cases,  see  Criminal 
I*w.  Cent  Dig.  H  3203-3214;  Dec.  Dig.  «8=» 
1182.] 

Appeal  from  City  Court  of  Annlston ;  Thom- 
as W.  Coleman,  Jr.,  Judge. 

Green  Douthard  was  convicted  of  man- 
slaughter In  the  first  degree,  and  he  appeals. 
Affirmed. 

Merrill  &  Walker,  of  Anniston,  for  appet 
lant  W.  L.  Martin,  Atty,  Oen.,  for  the  SUte. 

EVANS,  J.  Appellant  was  convicted  of 
manslaughter  in  the  first  degree,  and  sen- 
tenced on  the  1st  day  of  ^ril,  1015,  to  a 
term  of  Inutrisonment  tor  two  years. 

The  appeal  Is  on  the  record  proper,  withr 
out  a  bill  of  exceptions.  We  have  examined, 
as  required  by  statute,  the  record  filed  here- 
in, and  the  judgment  entry  being  in  all  things 
regular,  together  with  the  proceedings  had 
In  support  tiiereof,  the  Judgment  of  the  court 
below  is  accordingly  affirmed.  Taylor  v. 
State,  70  South.  019. 

Affirmed. 


FRUDENTLIL  GASUALTT  GO.  r.  KBRR. 
(6  Div.  68.) 

(Court  of  Appeals  of  Alabama.  April  16,  191& 
Rehearing  Denied  May  30,  1816.) 

1.  DVIDENOB  €=»82— PBESUUPnON— JmiCIAL 

Acts— Siqni.no  Minutes  of  Ooubt. 
Under  Code  1907,  S  5732,  providing  that  the 
minutes  of  the  court  must  be  read  each  morning 
in  open  court  and  on  adjournment  dgned  by 
the  judge,  the  court  is  presumed  to  have  signed 
the  minutes  of  the  term  at  which  a  case  was 
tried  upon  adjournment. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §  104  ;  Dec.  Dig.  «=>82.] 

2.  CouBTs  <g=»180(15)— MuNiciPAi.  Cotmm— 

JUDOUBRTS— AI.TBBATION  AmCB  TRBM. 
Where  the  term  at  which  a  case  in  the  inty 

court  of  Birmingham  woe  tried  had  ended,  under 
Loc.  Acts  1911,  p.  68,  before  motion  to  set  aside 
the  second  judgmerit  entry  or  to  correct  the 
same  was  made  November  8,  lOlS,  the  court 
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could  not  alter  or  amend  8i»^  second  judgment 
entry  except  for  clerical  error  or  omisaion,  on 
record  evidence ;  parol  evidence  being  inadmissi- 
ble to  alter,  amend,  or  correct  a  racord  by 
amendment  nnnc  pro  tone. 

[Ed.  Note.— For  other  cases,  see  Coarts,  Cent. 
Die.  ii  40e.  408;  Dec.  Die.  «»188a5)J 

Appeal  from  City  Court  of  Blrmlngbam; 

A.  H.  Alston,  Judge. 

Action  by  J.  W.  Kerr  against  the  Pruden- 
tial Casualty  Company.  From  a  Judgment 
for  plalntifT,  defendant  appeala  Affirmed. 

Judgment  by  default  was  rendered  on  May 
8,  1915.  On  NoTonber  13,  1915,  an  applica- 
tion was  made  to  set  aside  the  second  Judg- 
ment, and  to  restore  the  cause  to  the  docket ; 
the  application  being  baaed  upon  the  fact 
that  no  service  of  the  summons  and  com- 
plaint or  copy  thereof  was  had  on  defendant, 
or  on  John  Purlfoy,  secretary  of  state,  and 
ex  officio  Insurance  commissioner  for  the 
state  of  Alabama,  and  on  the  further  ground 
that  no  legal  evidence  was  offered  in  sup- 
port of  said  default  Judgment,  and  no  evi- 
dence Introduced  at  the  time  to  prove  or  es- 
tablish the  fact  that  sommons  and  complaint 
.were  served  on  an  agent  of  defendant,  or 
upcm  any  one  authorized  by  law  to  receive 
such  service  on  behalf  of  defendant  The 
motion  further  contains  the  statement  that 
at  the  time  of  the  d^ault  Judgment,  the 
Judge  presiding  made  a  bendi  note  la  words 
and  figures  as  follows: 

"May  3,  1915. 
"Judgment  for  plaintlfl  by  default  for  $260.00. 
Trial  by  jury  waived," 

And  that  following  the  bendi  not^  the 
derk  of  the  court  In  volume  84  p.  408, 
made  the  following  minute  entry: 

"On  this  the  Sd  day  of  May,  1015,  came  plain- 
tiff by  his  attorney,  and  waives  a  jnry  trial 
which  was  lieretofore  demanded  by  bim,  and  de- 
fendant being  nnw  solemnly  called,  came  not,  but 
made  default,  and  the  court  upon  plaintiffs 
motion  proceeds  to  hear  and  determine  this 
cause,  whereupon  it  is  ordered  and  adjudged  by 
the  court  that  plaintiff  have  and  recover,  etc, 
his  debt  and  damages  as  ascertained  and  assess- 
ed by  the  court  upon  the  proof  produced  by 
plaintiff  upon  the  trial  of  this  cause?' 

It  la  furtlier  alleged  that  diereafterwards 
the  derk  ran  a  pen  through  said  order  and 
striuAL  It  out,  and  proceeded  erroneously  to 
write  up  another  Judgment  or  mbrate  entry, 
which  was  not  the  Judgment  of  the  court. 
This  last  minute  entry  shows  sattefiictory 
proof  being  made  to  the  court  that  7obn  Pnri- 
foy,  upon  whom  service  of  the  summons  and 
comiOalnt  was  had,  was  at  the  time  of  the 
said  service  the  secretary  of  state  and  ex 
officio  Insurance  commissioner  for  the  state 
of  Alabama,  and,  as  such,  duly  authorized 
by  law  to  receive  service  for  said  defendant 
coipraatlon.  The  motion  proceeds  to  assert 
that  the  first  Judgment  mtry  ,was  the  only 
entry  made  by  Oie  court,  and  that  no  proof 
was  made  at  the  time  of  tbe  rendition  of 


said  Judgment  of  service  of  sammmis  and 
complaint  upon  said  John  Purlfoy,  or  that 
he  was  the  officer  as  shown  by  the  second 
Judgment  entry.    The  motion  for  new  trial 

was  denied  on  the  proof  taken. 

A.  H.  Alston,  Jr.,  and  David  S.  Anderson, 
both  of  Birmingham,  for  appellant.  Good- 
wyn  &  Ross,  of  Bessemer,  for  appellee. 

PELHAM,  P.  J.  II]  The  city  court  of  Bir- 
mingham, at  the  time  involved  in  tills  cause, 
held  one  regular  term  in  each  year,  whldi 
commenced  on  the  first  Monday  in  October 
and  ended  on  the  last  day  of  tbe  succeeding 
September,  unless  the  said  last  day  be  on 
Sunday,  and  if  so,  the  term  ended  on  the 
next  day  preceding.  Acts  1911,  p.  58.  The 
flrst  Judgment  entry  In  this  case  Is  dated  the 
3d  day  of  May,  1915.  The  motion  to  set 
aside  the  second  Judgment  entry,  or  to  cor- 
rect the  same,  which  Is  dated  the  same  day, 
does  not  appear  to  have  been  made  until  the 
8th  day  of  November,  1915,  and  was  over- 
ruled on  the  13th  day  of  November,  1915. 
It  therefore  appears  that  the  term  at  which 
the  main  case  was  tried  had  ended  prior  to 
the  time  the  motion  was  made.  The  court 
la  presumed  to  have  signed  the  minutes  of 
the  term  at  which  the  main  case  was  tried 
upon  the  adjournment  of  court.  Code,  !  5732. 

[2]  There  Is  much  strength  in  the  argu- 
ment that  the  first  Judgment  entry,  having 
been  made  In  final  form  by  the  clerk,  pur^ 
suant  to  the  memoranda  on  the  trial  dod^et, 
became  and  .was  the  Judgment  of  the  court 
until  set  aside  by  the  court  or  changed  or 
modified  under  the  direction  of  the  court,  and 
that  since  Code,  |  5732,  Is  only  directory  and 
not  mandatory,  parol  evidence  should  be 
looked  to  for  tbe  purpose  of  showing  the 
circumstances  under  whldi  the  flrst  entry 
was  erased  and  tbe  second  entry  made ;  but 
under  similar  circumstances  the  Supreme 
Court  of  Alabama  has  held,  In  the  case  of 
Briggs  V.  Tennessee  Coal,  Iron  &  B.  Co.,  ITtt 
Ala.  130,  57  South.  882,  that: 

"When  the  judgmwit  •  •  •  as  last  formu- 
lated, was  entered  upon  the  minutes  and  tbe 
minutes  were  signed  by  the  judge,  it  became  the 
judgment  of  the  court,  and,  after  the  adjourn- 
ment of  the  term  of  the  court,  it  was  beyond 
the  pow«r  of  tbe  Judge  to  alter  or  ameoa  the 
same,  'except  for  a  derical  error  or  omlsdon 
on  evidence  shown  by  the  record,' "  and  that 
"parol  testimony  is  not  admissible  in  the  pro- 
ceeding to  alter,  amend,  or  correct  a  record  by 
an  amendment  nunc  pro  tunc,  which,  according 
to  tbe  authorities  dted  and  many  others,  mnst 
rest  alone  on  matter  apparent  aa  the  reoord." 

We  hold,  therefore^  that  the  Judgment  in 
tMs  cose  as  last  formulated  Is  the  Judgment 
of  the  court,  and  that  the  record  evidence  Is 
not  saffldent  to  amend  the  Judgment  mme 
pro  tuna 

The  Judgment  of  the  ooart  OTermling  tlM 
motion  must  be  affirmed. 
Affirmed. 
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KBNNAMER  t.  STATS.    (8  Dir.  442.) 
(Ckmrt  of  Appeals  of  Alabama.  Maj  80.  1910.) 
CsruTNAL  Law  <8=»1094— Appbjll— Bux  of 

ExCEFnOKS— Dl^ISBAL.  .  , 

Where  the  time  for  presentiDg  and  Bigning 
a  bill  of  exceptions  had  expired  before  the  aub- 
mission  of  the  cause,  and  no  reason  was  shown 
for  not  havin?  the  record  filed,  tbe  Attorney 
General's  motion  to  dismiss  the  appeal  would 
be  granted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Chnt  Dig.  H  2807,  S204;  Dac.  Dig. 
1004.1 

Appeal  from  Circuit  Court  JaAaon  Coun- 
ty; W.  W.  Haralson,  Judge. 

Frank  Kennamer  was  convicted  of  crime, 
and  he  appeals.  DlBnilsaed. 

W.  L.  Martin.  Atty.  Gen.,  for  tbe  State. 

BBOWN.  J,  Tha  time  for  presenttag  and 
signing  a  bill  of  exeeptloua  having  expired 
befwe  the  sobmiaslan  of  the  cause,  and  no 
reason  beli^  ahown  for  not  having  the  rec- 
ord filed,  the  motion  of  the  Attorney  General 
to  dismiss  the  anwal  la  granted. 

.^ipeal  dlamlsaed. 


FRAZIER  T.  STATE.    (6  DIt.  80.) 

(Court  of  Appeals  of  Alabama.   May  18,  1916.) 

GanciNAL  Law  «=»10»0(14)— Appbai^Pee9- 
■NTATiozf  or  Oboundb  at  Ketibw  nr  Coubt 
Below— Excbptioh»—Neoe88itt. 
A  general  affirmative  charge  re<iuested  in 
writing  by  defendant  cannot  be  reviewed  on  ap- 
peal in  the  absence  of  a  bill  of  ezcepdons. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §S  2818,  8204;  Dec  Dig.  4=» 
1090(14).] 

Appeal  from  City  Court  of  Bessemer;  J. 
G.  B.  Gwln.  Judge. 

John  Frazier  was  ctniTicted  ot  crime,  and 
he  appeals.  Affirmed. 

W.  L.  Martin,  At^.  Gen.,  for  tbe  State. 

PBLHAM,  P.  J.  The  general  affirmatlTO 
charge  set  out  in  the  record  as  requested  In 
writing  by  the  defendant  cannot  be  review- 
ed, as  the  record  contains  no  Mil  of  en»p- 
tiona.  Cohb  r.  State,  IIB  Ala.  18,  22  South. 
006. 

The  record  la  regular  and  shows  a  Judg- 
ment <jt  amvlctlon  of  the  offense  charged, 
and  preisoits  no  reversible  «rror.  TayUff  t. 
State,  70  South.  040. 

Affirmed. 


MARTIN  V.  8TAT&   (8  THf.  22S.) 
(Ooort  of  Awcals  of  Alabama.  Mv  SO,  1816.) 
CtenoNAL  LAW  «=»1131(4)— Appeal  ard  E!k- 

BOB— DiSHIBSAI/— FaILUBK  TO  PBBreoT  AP- 
PEAL. 

Where  tbe  certificate  ot  appeal  shows  a  con- 
viction and  notice  of  appeal  in  November,  1916, 
bat  no  further  steps  were  taken  to  perfect  an 
appeal,  it  was  subject  to  dismissal  on  motion  in 


May,  1916,  after  being  regularly  called  and  con- 
tinued in  December,  1915. 

[Ed.  Note.— For  other  cases,  see  Criminal 
iMv,  Cent.  Dig.  IS  2074,  2976720^;  Dec.  Dig. 
•=»1181(4).] 

Appeal  from  Circuit  Court,  Autauga  Ooun- 
ty;  W.  W.  Pearson,  Judge. 

0.  Martin  was  convicted  of  a  violation  of 
the  Uquor  law,  and  appeals.  Appeal  dis- 
missed. 

W.  L.  Martin,  Atty.  Gen.,  for  the  State. 

PELHAM,  P.  J.  This  case  la  submitted  on 
tbe  motion  of  tlra  Attorney  General  to  dis- 
miss the  apiteaL  No  transcript  has  been  filed, 
but  the  certificate  qt  appeal  filed  here  on  No- 
vember 25,  1916.  shows  that  the  defendant 
was  convicted  of  a  violation  of  the  prohibi- 
tion laws  tm  the  eth  day  of  November.  1016, 
at  which  time  he  prayed  for  and  obtained  an 
appeal  to  this  court  The  case  was  regu- 
larly called  in  tbe  division  to  which  it  be* 
longs  on  December  1^  1010.  asd  was  oontln- 
ued,  and  on  May  11, 1816,  was  submitted  tm 
motion  of  ttie  Attorney  General  to  dlamiss 
the  appeal.  No  furtlwr  steps  to  perfect  the 
appeal  are  shown  to  have  been  taken  in  this 
court,  and  the  motion  of  the  Attorney  Gen- 
eral is  well  taJuax  and  should  be  granted. 
Sanders  v.  State.  70  South.  948;  Smith  r. 
State,  70  South.  OOa 

Appeal  dismissed. 


NEELT  V.  STATE.   (8  Div.  408.) 
(Court  of  Appeals  of  Alabama.   June  1,  1916.) 
GBmrnAL  Law  «=s>1131(4)  —  Appeal  —  Dis- 

UIBBAL — FaILUBE  TO  PERFECT. 

Where  after  conviction  and  sratenee  accused 
entered  a  confessioD  of  judnnent  with  sureties, 
and  on  November  16,  191o.  appealed  by  filing 
a  written  signed  statement,  the  case,  having 
been  passed  on  call  on  February  3.  1916.  will 
be  dismissed  at  next  regular  call  in  May,  1916 : 
no  further  steps  to  perfect  the  appeal  having 
been  taken. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law.  Oeat  Dig.  K  2974,  2976,  2977:  Dec.  Dig. 
«s>1181(4)J 

Ai^eal  from  Circuit  Court,  Jacks<Hi  Coun- 
ty;  W.  W.  Haralson,  Judge. 

Will  Ncely  was  convicted  Of  crime,  and  he 
appeals.  Appeal  dismissed. 

W.  U  Martin,  Atty  Gen.,  for  the  State. 

PELHAM,  P.  J.  The  certificate  of  appeal 
in  this  case  filed  here  on  December  20,  1015, 
shows  that  the  defendant  was  tried  aud  con- 
victed In  the  court  below  of  petit  larceny  on 
the  4th  day  of  November,  1915,  and  that  be 
was  duly  and  regularly  sentenced  on  the  5th 
day  of  November,  1915,  and  entered  a  confes- 
sion of  Judgment  with  sureties,  and  on  the 
16th  day  of  November,  1915,  took  an  appeal 
by  filing  a  written,  signed  statement,  as  pro- 
vided by  statute.  The  case  was  regularly 
called  on  February  3,  1016,  and  continued. 
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and  on  Oie  nsnlar  can  of  the  caae  at  the 
next  call  (tf  this  dlvlalon.  May  18,  1916.  It 
was  submitted  on  the  motion  of  the  Attorney 
0«ieral  to  dismiss  the  appeal.  No  farther 
steps  to  perfect  the  appeal  are  shown  to  hare 
been  taken  In  this  court,  and  the  motion  of 
the  Attorney  General  Is  well  taken  and 
ahotdd  be  granted.  Sanders  t.  State.  70 
South.  949;  Smith  t.  State,  70  South.  880. 
Appeal  dismissed. 


MITGHBiLL  r.  STATB.    (6  Div.  186.) 
(Court  of  Appeals  of  Alabama.  May  SO,  1910.) 

L  OanazTAL  Law  «=;>1122(1)  —  Apfux  and 

Bbbob — Review — iNSTBUCTioNe. 
Where  the  record  ccmtains  no  bill  of  eicep- 
tiona,  and  does  not  set  oat  the  oral  charge  al 
the  trial  court,  as  provided  by  Acts  1915,  p.  815, 
the  Ckmrt  of  Appeals  cannot  review  the  written 
charges  requested  by  defendant. 

[£d.  Note.— For  other  cases,  see  Criminal 
Law  Cent  Dig.  H  2940.  2944;  Dea  Dig.  «=» 
lldZ(l),J 

2.  Obiuinal  Law  «=9814(S)— TBiUr-lNsrauc- 

TION  S— ABSTBACTNBSS. 

Requests  predicated  on  an  hypothesis  not 
raised  by  the  evidence  are  pn^rly  reftiaed  as 
abstract 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uiw^^Oeat  Dig.  ff  1979,  1985 ;  Dec.  Dig.  «=» 

Appeal  from  Criminal  Court,  J^erson 
County ;  H.  p.  Hefilu,  Judge. 

Sis  Mitchell,  alias  Sissy  Mitchell,  was  con- 
victed of  crime,  and  anneals.  Affirmed. 

W.  L.  Martin,  Atty.  Gen.,  for  the  State; 

PELHAM,  P.  J.  [1,2]  The  record  hi  this 
case  contains  no  bill  of  exceptions.  The 
transcript  shows  a  certificate  signed  by  the 
trial  Judge,  stating  that  the  time  for  t^der- 
Lag  a  bill  of  exceptions  had  e^lred  and  no 
bill  bad  been  tendered.  The  record  ccmtalns 
the  written  charges  given  and  refused  that 
were  requested  by  the  defraidant,  but  the 
general  oral  charge  of  the  court  is  not  set  out, 
as  provided  by  the  act  approved  September 
25,  1915  (Acts  1915,  p.  815),  and  the  record 
not  setting  out  the  oral  charge  of  the  court 
and  containing  no  bill  of  exceptions  (CSioate' 
T.  A.  G.  S.  R.  R.  Co.,  170  Ala.  590,  54  South. 
507;  Ala.  ConstructlOTi  Co.  v.  Wagnon  Bros., 
137  Ala.  388,  34  South.  352),  the  court  Is 
without  the  data  upon  which  to  intelligently 
review  the  charges.  For  aught  we  know, 
the  charges  set  out  do  not  relate  to  Issues 
on  which  the  case  was  tried,  and  If  pred- 
icated on  an  hypothesis  not  raised  by  the 
evidence,  were  properly  refused  as  abstract 
Supreme  Court  rule  45  (61  South.  Iz)  makes 
It  Incumbent  upon  an  appellant  to  not  only 
show  error,  but  also  that  he  was  probably 


Injured  thereby.  Henderson  r.  Tenn.  G,  I. 
&  Ry.  Co.,  100  Ala.  126.  67  South.  414. 

The  record  pr<^r  shows  an  Indictment  In 
regular  form,  charging  the  defendant  with 
assault  with  intent  to  murder.  The  judg- 
ment entry  Is  also  regular,  and  shows  a  judg- 
ment of  conviction  in  conformity  with  the 
finding  of  the  verdict,  finding  the  defendai^ 
guilty  as  charged  in  the  indictment  An 
examination  of  the  record  shows  the  proceed- 
ings to  be  regular,  and  nothing  autborizlnc 
a  reversal,  and  an  affirmance  la  thneCim 
ordered. 

Affirmed. 


CLAY  V.  STATB.   (6  Div.  158.) 

(Court  of  Appeals  of  Alabama.   May  30,  1916^) 

Cbwinal  Law  «=3ll22(l)— Apfeai,  amd  Eft- 
Boa— Review— Instbuction  . 
Where  the  transcript  contained  no  bUl  ct 
exceptions  and  did  not  set  out  the  oral  dia^e 
of  the  trial  court,  the  Court  of  Appeals  could  not 
say  whether  a  particular  written  charge  set  oat 
for  review  was  or  was  not  covered  by  the  oral 
charge,  or  whether,  from  the  evidence,  a  partie- 
ular  written  charge  was  pnqwrly  given  or  re- 
fused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2940,  2944 ;  Dec.  Dig.  «=> 
1122(1).] 

Appeal  from  Criminal  Court,  Jefferson 
County ;  W.  E.  Fort,  Judge. 

George  Ctey  mis  convicted  of  <9lme,  and 
he  airpealB.  Judgmoit  affirmed. 

W.  L.  Martin,  Atty.  Gen.,  for  the  State. 

EVANS,  J.  Appellant  was  Indicted  under 
section  7329,  Code  1907,  charged  with  having 
bought,  received,  concealed,  or  aided  In  coa- 
cealluK  stolen  property  belcmging  to  one 
Brewster,  not  having  the  Intent  to  restim 
it  to  the  owner.  From  a  judgment  sentenc- 
ing appelant  to  a  term  of  five  years'  Impris- 
onment, be  prosecutes  this  appeaL 

No  bill  of  exceptions  was  iwesented  wltta- 
In  the  time  allowed  by  law,  as  appears  from 
the  trans<alpt  The  record  pn^ter  sets  oat 
for  our  review  a  ^sXe  writtoi  diarge  re- 
guested  by  the  defoidant  whldi  the  court 
refused  to  give.  When  the  tnnaeript  does 
not  contain  a  bill  of  exceptions  and  does  not 
set  out  the  oral  charge  of  the  court,  It  Is 
In^MKslble  for  this  court  to  say,  in  the  ab- 
sence of  such  data,  whedier  a  particular 
written  diarge  was  or  was  not  covered  by 
the  oral  diai^  of  the  court,  or  whether 
from  the  evidence  a  particular  written 
charge  was  properly  given  <w  refused.  Sis 
MltcheU  V.  State.  71  South.  982. 

There  being  no  error  apparent  on  the  rec- 
ord, the  judgment  of  Qie  court  bdow  Is  af- 
firmed. 

Affirmed. 
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OBAIO  T.  CITT  OF  BIBHINGHAll. 
(6  DlT.  162.) 
<Oonrt  of  Appeata  of  Alabama.   Bfay  80. 1916L) 

HnNXOXPAI,  OOBFOUTIONS  «=»642 (3)— VIOLA- 
TION or  Obdih AH OE— Review. 

The  prosecutioii  for  a  violation  of  a  munic- 
ipal ordinance  Is  atatutory  and  qnasl  criminal 
in  its  nature ;  and  Code  1907,  S  6264,  obviating 
the  necessity  of  assigning  errors  in  criminal 
^aaea,  has  no  application  to  quasi  crimiaal  ap- 
peals, as  for  the  violation  of  an  ordinance. 

[E^  Nota — For  other  cases,  see  Municipal 
^^ntiona.  Cent.  Dig.  1  1414 ;  Dec.  Dig.  4=9 

Appeal  from  Orimlnal  Court,  Jefferson 
Oounty;  WlUlam  B.  Fort,  Jwlge. 

H.  B.  Oalg  wu  coDTlcted  of  a  violattoa  of 
a  mnnlclpBl  ordinance,  and  be  ai^eala,  as- 
atgnlng  no  errors  npon  the  record.  Affirmed. 

J.  W.  Davidson,  of  Birmingham,  for  appel- 
lant   W.  A.  JenUnflb  of  Birmingham,  tor 

aiq;>eHee. 

BVANS,  3.  This  iB  an  appeal  from  a  Judg- 
ment of  conrictlon  for  the  violation  of  a  mu- 
nicipal ordinance.  The  appellant  assigns  no 
errors  upon  the  record. 

The  prosecution  for  a  violation  of  a  mp- 
nldpal  ordinance  Is  statutory  and  quasi 
criminal  in  Its  nature.  Section  6264,  Code 
1907,  obviating  the  necessity  of  assigning 
errors  in  criminal  cases,  has  no  application 
to  guael  criminal  appeals,  as  for  the  viola- 
tion of  an  ordinance  of  a  municipal  corpora- 
tion. Perry  v.  State,  1  Ala.  App.  253,  55 
South.  1036;  Dreyfus  v.  City  of  Montgom- 
ery, 4  Ala.  App.  270,  58  South.  780;  Creel 
v.  City  of  Jasper,  69  South.  239. 

Appellee's  motion  to  affirm,  it  follows.  Is 
well  taken,  and  the  Judgment  of  the  court 
below  la  accordingly  affirmed. 

Affirmed. 


UABKS  V.  STATE.    (6  Div.  176.) 
(Cottrt  of  Appeals  of  Alabama.   May  30,  1916.) 

CamnAi.  Law  <=p1177— Appeai/— Habmlbbs 
Ebsob— Judgment  Entbv— Regit au. 

Where  the  record  recited  that  upon  ar- 
raignment defendant  pleaded  not  guilty,  the  fact 
that  the  judgment  entry  recited  that  upon  ar- 
raignment he  pleaded  not  guilty,  and  not  guilty 
by  reason  of  insanity,  was  unimportant,  and 
not  a  matter  of  which  defendant  could  complain, 
where  the  Judfrment  entry  showed  that  he  bad 
the  benefit  of  both  pleas. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  H  318&-3189;  Dec.  Dig. 
UTTJ 

Appeal  from  Criminal  Court,  Jefferson 

County;  H.  P.  Heflln,  Judge. 

Elddle  Marks  was  convicted  of  the  statu- 
tory offense  of  carnally  knowing,  or  abusing 
In  the  attempt  to  carnally  know,  a  girl  un- 
der the  age  of  12  years,  and  he  appeals.  Af- 
firmed. 

W.  L.  Martin,  Atty.  Oen..  for  the  State. 


EVANS,  J.  Appellant  was  indicted  under 
8ectl<m  7699,  Code  1907,  diarged  with  carnal- 
ly knowing,  or  abusing  In  the  attempt  to 
carnally  know,  a  girl  under  the  age  of  12 
years,  which  is,  under  our  statute,  punish- 
able either  by  death  or  imprisonment  In  the 
penltratlary.  From  a  Judgment  sentencing 
defendant  to  a  term  of  ten  years  Imprison- 
ment, he  appeals. 

No  bill  of  exceptlcnu  was  presented  within 
the  time  allowed  by  law,  and  no  questions 
upon  demurrers  or  charges  are  presented 
from  an  inspection  of  the  record  proper. 
The  record  recites  that  upon  arraignment 
defendant  pleaded  not  guilty,  whereas  the 
Judgment  entry  recites  that  upon  arraign- 
ment defendant  pleaded  not  guilty,  and  not 
guilty  by  reason  of  Insanity.  This  is  nnim- 
portant,  and  not  a  matter  of  which  the  de- 
fendant can  complain,  as  the  Judgment  entry 
shows  that  defendant  had  the  benefit  of  both 
pleas. 

There  is  no  error  upon  the  record  prejudi- 
cial to  appellant,  and  the  Judgment  of  the 
court  below  Is  affirmed. 

Affirmed. 


EVERAGB  V.  STATE.    (4  Div.  43a) 

(Court  of  Appeals  of  Alabama.   May  18,  1916. 
Rehearing  Denied  May  80, 1916.) 

1.  Criminal  Law  «=»564(1)  —  Venitij  —  Eti- 
denoe. 

In  a  prosecutiiHi  for  forgery  of  an  injunc- 
tion bond,  it  was  not  necessary  to  prove  In  ex- 
press terms  that  the  offense  was  committed  in 
the  county  where  the  indictment  was  found; 
and  evidence  that  the  defendant  hved  in  the 
county  at  the  time  of  his  execution  of  the  bond, 
and  that  all  the  transactions  In  conneetiou  there- 
with were  in  that  county,  was  a  sufficient 
showing  of  venue. 

FKd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  3  1277;  Dec  Dig.  «=>564(l).l 

2.  Cbimikal  Law  «=»304a6)— JtroiciAi,  No- 
tice—Place OF  Filing  iNJtJNcnoN  Bond. 

The  court  judicially  knows  where  an  in- 
junction bond,  approved  by  a  special  registrar, 
was  filed. 

[Ed.  Note.— For  other  cases,  see  Priminal 
Law,  Cent  Dig.  §  711;  Dec.  Dig.  *=>304(16>).] 

3.  FoROEBT  *=a30— Indictment— "FoBGE." 

It  is  not  necessary  to  set  out  in  what  partic- 
ular act  the  forgery  consisted,  because  the  word 
"forge"  Includes  the  false  making  of  an  instru- 
ment in  whole  or  in  part,  and  a  statement  of  the 
particular  acts  constituting  the  particular  of- 
fense. 

[Ed.  Note.— For  other  cases,  see  Forgery,  Cent 
Dig.  ii  82-84;  Dec.  Dig.  «=>30. 
'  For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Forge.] 

4.  Criminal  Law  «=»200(1)— Doubu  Jbop- 
ARDT— Single  CaiME. 

A  single  crime  cannot  be  split  up  or  subdi- 
vided into  two  or  more  indictable  offenses,  and, 
if  the  state  elects  to  prosecute  a  crime  in  one 
of  its  phases,  it  cannot  afterwards  prosecnte  the 
same  criminal  act  under  color  of  another  same. 

[EM.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  S  387 ;  Dea  Dig.  «=»200(1).] 
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B.  FoBOEBT  i^^-jI  What  Oohstitutbs. 

Forgery  at  common  law  is  the  falBe  making 
or  material  alteratioQ,  with  Intent  to  defrauif, 
of  any  writing  whicb,  if  sen  nine,  mlKht  8ppar< 
ently  be  of  legal  efficacy  or  a  fotindation  of  a 
legal  liability. 

[Ed.  Note.— For  other  cases,  see  Forgery.  Cent 
Dig.  Ifi  1-3 ;  Dec.  Dig.  «s>4. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Forgery.] 

6i  FoBOEKT  «=>7(1)— Natdbb  ot  IirsisinaBirr 

— iHjrnNCTioN  Bond. 
An  injunction  bond  in  a  suit  to  enjoin  the 
enforcement  of  executions  against  him  in  the 
sherifFs  hands  imported  on  its  face  the  creation 
of  a  pecuniary  obligation,  and  was  possessed  of 
apparent  legal  efficacy  and  had  capacity  for  the 
perpetration  of  a  fraud,  and  hence  was  the  sub- 
ject of  forgery. 

[Ed.  Note.— For  other  cases,  see  Forgery,  Gent 
Dfg.  SI  %  8,  8-8.  14;  Dec.  iSig.  «»7(l).i 

7.  FoROEBT  «=s>l4  —  EiuMEN^  or  Offense  — 
Injury. 

That  injury  did  or  did  not  result  from  ^e 
forgery  is  immaterial,  the  capacity  of  the  false 
and  fraudulent  writing  to  work  injury  being 
the  material  qoestion. 

[Ed.  Note.— For  other  cases,  see  Forgery,  Cent 
Dig.  §  49 ;  Dec  Dig.  «=9l4.] 

8.  Cbiuinai,  Law  «=>404{5)— Etidence— Com- 
pabi80n  of  handwbitina — statute. 

Under  Laws  1916,  p.  134,  regulating  the 
admission  of  evidence  concerning  disputed  writ- 
ings, the  court,  in  a  prosecution  for  forgery, 
properly  permitted  a  comparison  of  the  writing 
of  a  letter  introduced  in  evidence  and  tite  signa- 
ture to  the  instrument  alleged  to  have  been 
forged. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  §1  873,  892,  1467;  Dec.  Dig. 
«=a404(5).] 

9.  Gbzuinal  Law  4=3»476(2)— ADiaasiBitxrT— 
Hardwbitiko. 

In  a  prosecution  for  forgery  of  a  name  upon 
an  injunction  bond  executed  to  prevent  collec- 
tion of  executions  against  defendant,  and  ap- 
proved by  a  special  registrar,  testimony  of  a  wit- 
nessu  who  stated  that  he  knew  the  defendant's 
handwriting,  and  that  in  his  judgment  the  alg> 
nature  to  the  bond  was  in  bis  handwriting,  was 
admissible;  Ita  weight  and  sufficiency  bang 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  1066;  Dec  Dig.  «=9478(2).] 

Ai^eal  from  Oiroult  Gonrt,  Covliigton 
Ooanl7;  H.  A.  Pearoe,  Jndse. 

CSeve  Brerage  was  cmvlcted  of  forgery, 
and  he  aE^)eala.  Afflrmed. 

The  indictment  charges  that  Cleve  Ever- 
age,  with  intent  to  injure  or  defraud,  did 
falsely  make,  offer,  or  forge  an  instniment 
In  writing  In  words  and  Qgures  as  follows: 
Here  follows  the  regular  Injunction  bond, 
executed  by  Everage  to  W.  A.  Campbell  and 
others,  to  enjoin  the  enforcement  and  col- 
lection of  three  executlms  against  the  said 
Everage,  then  In  the  hands  of  the  sheriff, 
issued  by  the  Court  of  Appeals  In  favor  of  W. 
A.  Campbell,  and  against  the  said  Everage. 
The  bond  is  signed  C.  O.  Everage,  J.  W.  Erer- 
age,  and  J.  H.  Fletcher.  The  bond  was  approv- 
ed July  22, 1913,  by  J.  L.  Murphy,  special  reg- 
iBter.    The  allegation  Is  that  he  forged  the 


name  of  J.  H.  Fletdier  to  the  bond.  X  L.  Mnr- 
phy  testified  that  he  was  special  raster  In  the 
case  of  C.  C.  Everage  against  W.  A.  Camp- 
bell, and  that  the  bond  was  presented  to 
him  by  Everage,  just  as  it  appears,  then,  and 
at  the  time  of  the  trial,  and  that  be  approv- 
ed It  as  special  registrar.  The  witness  Camp- 
bell being  introduced.  It  was  asked  If  he 
was  familiar  with  the  handwriting  of  Ever- 
age, and  he  answered,  "Partially."  He  was 
later  asked  If  he  knew  the  handwriting  of 
said  Everage,  and  replied,  "Well,  I  think  I 
do."  He  wa.H  further  asked,  "Well,  in  your 
judgment,  do  you  know  it?"  and  answered, 
"Yes,  sir."  The  witness  was  then  pennitted 
to  state  that,  in  his  Judgment,  the  aignatoret 
to  the  b<xkd  were  In  the  handwriting  of  C 
CL  Everag&  The  same  thing  Is  trne  of  the 
testimony  of  Bory  CJampbell,  and  also  the 
testimony  of  Jim  Head. 

Parks  ft  Prestwood,  of  Andalusia,  for  ap- 
pellant W.  L.  Martin,  Atty.  Gen.,  and  P.  W. 
Turner,  Asst  Atty.  Gen.,  for  tlie  State. 

PELHAM,  P.  J.  Defendant  was  Indicted 
for  having  forged  an  injunction  bond  approv- 
ed by  a  special  register. 

The  defendant  requested  the  general 
charge  upon  the  grounds  that  the  crime  had 
uot  be&i  proven ;  that  there  was  a  variance. 
In  that  the  Indictment  charged  a  forgery  of 
the  entire  Instrument  while  the  «Mence 
showed,  if  anything,  nothing  beyond  uie  for- 
gery of  a  signature  to  the  bond;  that  the 
bond  was  not  of  legal  efficacy. 

[1,21  The  venue  was  sufficiently  shown. 
"It  is  not  necessary  to  prove .  In  ezpr^ 
terms  that  the  offense  was  committed  In  the 
county  where  the  indictment  was  fouad. 
Evidence  from  which  the  Jury  could  so  infer 
is  sufficient"  Tlnuey  r.  State,  111  Ala.  74, 
20  South.  697;  Dupree  t.  State,  148  Ala. 
624,  42  South.  1004.  The  court  Judicially 
knows  where  the  txmd  was  filed ;  the  def«id- 
ant  lived  In  the  county  at  the  time  of  the 
execution  of  the  bond;  the  defendant's  fa.- 
ther  was  there  at  the  time.  All  the  trans- 
actions In  connection  with  the  bond  were 
shown  to  have  be«i  had  In  Oovlngtoa  coun- 
ty. See  Powell  t.  State,  6  Ala.  App,  75,  69 
South.  680. 

[3]  There  is  no  material  rarlonoe  between 
the  allegata  and  probata.  The  word  "forge" 
IncLudes  the  false  making  of  an  instmment 
in  whole  tx  in  part  It  Is  not  necessary  to 
set  out  in  what  particular  act  the  forgery 
ctmsists,  because  the  word  "fwge"  includes. 
In  and  of  Itsdf,  a  statemrat  of  the  partlcnlar 
acts  which  constttnte  this  particular  offense. 
State  T.  Greenwood,  76  Iflnn.  211,  78  N.  W. 
1012,  1117,  77  Am.  St  Rep.  632,  636. 

[4]  Appelant  inquires: 

"Now  could  the  defendant  be  put  In  jeopardy 
again  under  this  instrument  on  an  all^tion  that 
he  forged  the  other  two  signatores,  or  either  of 

them,  to  said  bond?" 
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We  answer  lie  cannot,  as  tlie  Suptttue 
Court  has  said: 

"A  single  crime  cannot  be  spUt  up,  or  sabdl- 
vided  into  two  or  more  inaictsbla  offenses. 
•  •  *  If  the  state  electa  *  •  •  to  prose- 
cute a  crime  in  one  of  its  phases,  or  aspects,  it 
cannot  afterwards  prosecute  the  same  criminal 
act  under  color  of  another  name.  •  *  •  The 
state  cannot  split  up  one  crime  and  prosecute 
it  in  parts.*"  Moore  v.  Stnte,  71  Ala.  307; 
Brown  y.  State,  105  Ala.  117,  16  South.  929 ; 
Willis  T.  State.  134  Ala.  4S0,  83  South.  226. 

[f ,  8]  The  next  question  for  consideratton 
Is:  Was  the  Instrument  the  subject  of  for- 
gery? 

'Id  the  opinion  rendered  in  Dixon  v.  State,  81 
Ala.  61,  1  South.  69>  the  court  quoted  with  ap- 
proval the  followiuf  statement  of  Mr.  BiBbop: 
'Forgery  at  the  common  law  Is  the  false  mnlc- 
ing,  or  materially  altering,  with  intent  to  de- 
fraud, of  any  writing  which,  if  genuine,  might 
apparently  be  of  le^al  efficacy,  or  the  founda- 
tion of  a  legal  liability.*  Any  false  instrument 
which  is  legally  capable  of  effecting  a  fraud  may 
be  the  subject  of  a  charge  of  forge^.  Murphy 
T.  State,  118  Ala.  137,  23  South.  719:  Burden 
T.  State,  120  Ala.  3S8.  25  South.  190.  74  Am. 
St.  Rep.  87."  Dudley  t.  State,  10  Ala.  App. 
130,  135,  64  South.  {S4,  535. 

In  Rembert  r.  State.  53  Ala.  469,  26  Am. 
Reg.  639,  the  Supreme  Court  said: 

"Certain  writings — a  promissory  note,  or  hill 
of  exchange,  for  illustration— import  on  their 
face  the  creation  of  a  pecuniary  liability.  So  of 
many  other  written  instruments,  if  they  import 
legal  validity.  That  is,  if  the  writing  shows 
on  its  face,  without  reference  to  extrinsic  facts,  '■ 
that,  if  genuine,  it  creates,  discharges,  increases, 
or  dimulshes  a  money  liability,  or  transfers  or 
incumbera  property,  or  Burrenders  or  impairs  an 
existing  valid  claim  to,  or  lien  on,  property,  then 
the  false  making  of  such  written  instrument, 
with  intent  to  defraud,  is,  without  more,  forgery, '. 
and  will  justify  a  conviction  of  that  grave  of- 
fense. To  fall  witfahi  the  rule,  however,  which 
dispenses  with  the  averment  of  extrinsic  facts, 
the  writing  itself  must  show  that,  if  genuine, 
it  affects  some  existing  property  right,  or  legal 
liability ;  for  otherwise  it  fails  to  snow  its  false 
making  or  utterance  could  defraud  any  one. 
There  must  be  both  the  intention  and  power  to 
defraud,  or  the  legal  offense  It  not  committed. 
This  principle  rests  on  the  soundest  reason,  and 
the  highest  authority."  WilHams  t.  State,  90 
Ala.  049.  650,  8  South.  825. 

[7]  This  boud,  like  a  promissory  note  or 
bill  of  exchange,  for  illustration.  Imports 
on  its  ftice  the  creation  of  a  peoonlary  ob- 
ligation. It  possesses  ai^iarait  legal  efBcacy 
and  baa  capaudtr  Aw  the  perpetration  of  a 


fraud.  That  Injury  did  or  did  not  refitdt 
from  its  ezecntlwi  Is  Immaterial.  Hobbs  t. 
Stnte,  75  Ala.  L 

"Falsely  making  any  writing,  with  a  fraudu- 
lent intent,  whereby  another  may  be  prpjiidiced, 
is  forgery.  It  is  not  necessary  that  any  prej- 
udice should  in  fact  have  happened  by  reason 
of  the  fraud.  Vie  capacity  of  the  false  and 
fraudulent  writing  to  work  injury  la  the  ma- 
terial question.  If  the  writing  has  that  ca- 
pacity, the  offense  is  committed."  Jones  v. 
State,  50  Ala.  161. 

Having  reached  the  conclusion  that  the 
instrument  Is  the  snbject  of  forgery,  It  be- 
comes 'Unnecessary  to  pass  v^on  the  power 
of  a  j^cial  registrar  to  approve  the  bond. 

II]  The  court  committed  no  error  In  per- 
niittiug  a  comparison  of  the  writing  in  the 
letter  Introduced  In  evidence  and  the  signa- 
tures to  the  instrument  alleged  to  have  been 
forged.   General  Acts  1915,  p.  134. 

[9]  The  objections  addressed  to  the  Intro- 
duction of  the  testimony  of  the  witnesses 
Campbell  and  Head  were  not  well  founded. 
Their  testimony  was  properly  admitted.  The 
weight  and  sufficiency  of  the  evidence  was  a 
question  for  the  Jury.  The  rule  as  to  the 
admissibility  of  snt^  evidence  Is  de<dared 
In  Karr  t.  State.  106  Ala.  1,  17  South.  328, 
as  follows: 

"When  it  became  necessary  to  prove  handwrit- 
ing, any  person  having  a  previous  knowledge 
of  the  writing  of  the  supposed  writer  may  ex- 
press an  opinion  that  the  writing  in  question 
waa  or  was  not  written  or  signed  by  him.  The 
frequency  or  infrequency  of  the  opportunities 
of  the  witness  to  acquire  knowledge  rendering 
him  capable  of  expressing  an  ophaion,  or  the 
nearness  or  remoteness  of  such  opportunities.  In 
point  of  time  to  the  time  of  hia  examination, 
are  matters  addressed  to  the  credibility  or 
weight,  and  not  to  the  admissibility  of  the  evi- 
dence, and  are  for  the  consideration  of  the  jury. 
The  testimony  of  the  witness  Ghdewell  shows 
that  on  two  or  three  occasions,  considerable 
lapse  of  time  intervening,  he  had  seen  the  de- 
fendant write  the  names  of  persons  and  places 
casually,  and  that  there  was  in  his  handwriting 
a  peculiarity  attracting  his  attention,  and  the 
last  of  these  occasions  was  several  years  be- 
fore the  triaL  The  testimony  is  not  the  highest 
and  most  satisfactory  kind,  but  it  was  compe- 
tent, and  authorized  the  introduction  of  tbe  wnt- 
ing  in  evidence,  bo  far  as  its  admisrilnlity  de- 
pended on  proof  of  handwriting." 

We  find  no  reversible  error  In  flie  record. 
Afflrmed. 
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TARBBOUOB  t.  STEWART  et  bL 

(8  Div.  ife) 

(Sapreme  Oourt  of  Alabama.   April  20,  1916. 
Rehearing  Denied  June  1,  1916.) 
Loas  AND  Ijoqqiwg  «=>3(7)— Sale  of  Tdcbbb 

— TUBPENTINIWQ — "OCT,  KEUOVE  OB  MaNO- 
FACTDBB." 

Hie  right  of  "tnrpentinlDg"  is  not  embraced 
in  the  right  to  eat,  remore,  or  mannfaeture  tim- 
ber. 

[Ed.  Note.— For  otber  cases,  see  Logs  and 
L^ging,  Gent.  Dig.  fi  9 ;  Dec.  Dig.  «s»3(7). 

For  other  definitions,  see  Words  and  Phrases, 
eecond  Series,  Gat  and  Remove] 

Appeal  from  Chancer;  Court,  Autauga 
County ;  W.  W.  Whiteside,  Chancellor. 

Bill  by  E.  E.  Tarbrough  against  P.  H. 
fitewart  and  others.  From  a  decree  for  de- 
fendants, complainant  appeals.  Affirmed. 

See.  also.  67  South,  989. 

W.  A.  Gnnter,  of  Montgomery,  and  C.  B.  O. 
Tlmmerman,  of  PrattrlUe.  for  appellant. 
Eugene  Ballard,  of  Prattvllle,  tor  appellees. 

SOlfEBTILLB,  J.  The  bill  of  complaint 
seeks  to  enjoin  the  rei^Kxidents  from  the  col- 
lection of  a  Judgment  for  damages  "for  tres- 
pass upon  land,"  recovered  by  them  against 
complainant,  and  which  was  affirmed  on  ap- 
peal to  this  court  Yarbrough  t.  Stewart,  67 
South.  089. 

The  basis  shown  for  this  relief  is  that  re- 
spondents, as  owners  of  the  land  In  question, 
sold  the  merchantable  timber  therecm,  vlth 
the  right  to  «iter,  and  cut,  remove,  and  man- 
ufacture said  timber  for  any  lawful  purpose, 
that  thrae  rights  passed  by  mesne  omvey- 
ances  to  one  Gibbons,  whose  title  and  rights 
were,  however,  equitable  only,  by  reason  of 
a  misdescription  of  the  lands  in  one  of  the 
Intermediate  deeds,  and  that  Gibbons  leased 
to  complainant  "the  turpentine  rights"  on 
said  lands.  The  theory  of  the  bill  Is  that 
complainant's  turpentine  lease  from  Gibbons 
would  have  been  a  complete  defense  to  the 
trespass  salt  but  for  the  defect  In  Glbbtms' 
legal  title  and  rights  to  the  timber;  the 
equity  being  unavailable  In  such  an  action 
at  law;  and  complainant  now  asserts  in 
equity  his  equitable  ri^ts  to  defeat  an  in- 
equitable Judgment. 

Conceding  that  Gibbons  Is  Invested  with  a 
perfect  legal  title'  to  the  timber  and  all  the 
Incidental  rights  originally  granted  by  re- 
^ndents  to  his  predecessor,  the  bill  of  cud- 
plaint  Is  nevertheless  without  equity.  Gib- 
bons himself  had  no  ri^t  to  use  the  land 
for  the  purpose  of  taking  turpentine  from  the 
trees  thereon,  and  he  could  not  authorise , 
another  to  do  What  he  could  not  do  himself; 
for  the  right  "tuipentining"  is  not  em- 
braced In  the  right  to  cat,  remove,  or  manu- 
facture timber.  Dixie  Grain  Co.  v.  Quinn, 
181  Ala.  208,  61  South.  886;  Yarbrou^  t. 
Stewart,  67  South,  969. 

It  Is  urged  that,  even  so,  complainantfs  en- 


try opon  the  land  was  not  anlawfal,  dnoe 
he  may  be  regarded  as  the  agoit  or  SOTant 
of  Gibbtns  with  req?ect  to  such  entry;  and 
hence,  the  treqiass  salt  bdng  for  an  nnlawfal 
entry,  the  establishment  of  Gibbons'  legal 
rights  by  a  corrected  deed  would  render 
complainants  entry  lawfal,  and  would  hSTe 
defeated  that  suit 

There  are  two  sufficient  answers  to  this 
contention:  0)  The  bill  does  not  show  Oat 
ocHi^lalnant  entered  as  the  agrat  or  setrant 
of  Gibbons,  nor  with  respect  to  any  purpose 
within  the  lawfal  rl^ts  of  Gibbons  in  the 
premises,  and  hence  does  not  bring  complain- 
ant within  tile  protection  of  that  aathority. 
Tari>roa^  T.  Stewart,  67  Sooth.  969.  (2) 
The  bill  does  not  show  that  the  trespass  suit 
was  only  for  an  unlawful  entry  upon  the 
land.  Nod  constat,  but  it  may  have  bew  for 
injuries  to  ttie  grass,  ditabbery,  or  small 
trees  not  embraced  In  the  (niglnal  grant  oT 
merdiantable  timber. 

'X%e  demurrers  to  ttie  bill  of  ccnuplalnt 
were  properly  sustained,  and  the  decree  will 
be  affirmed. 

Afflrmeda 

ANDEBSON,  0.  7.,  and  MATFIEIJ>  and 
THOlfAS,  J  J.,  ccmcnr. 


COOK  V.  COOK.   (8  Div.  806.) 
(Supreme  Court  of  Alabama.    May  11,  1016.) 
Husband  and  Wife  ^=»297— Skpa&atx  Uaih- 

niNANCE. 

Evidence  held  sufficient  to  warrant  reasona- 
ble allowance  to  wife  for  separate  maintenance. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  |  1090 ;  Dee.  Dig.  «=3297.] 

Aiq)eal  from  Chancery  Court,  Marshall 
County;  W.  H.  Simpson,  Chancellor. 

Bill  for  separate  maintenance  by  Jessie 
Cook  against  Sam  Cook.  Decree  for  defend- 
ant, and  plaintiff  appeals.  Reversed  and 
remanded. 

HcCord  &  Orr,  of  Albertvllle,  for  anpel- 
lant  Street  ft  Bradford,  ot  GnnterBTlU«» 
for  appellee. 

SAYRB,  J.  This  Is  a  blU  by  the  wife  for 
separate  maintenance.  After  a  careful  read- 
ing of  the  evidence  the  court  is  of  the  opin- 
ion that  the  wife  (appellant)  should  have  re- 
lief. Tile  causes  for  wbldi,  on  the  surface 
of  the  record,  aiH>sUes  sent  appellant  bacA 
to  her  father,  after  they  had  been  married 
for  five  months,  fall  far  short  of  Justifying 
bis  course.  His  real  reason  appears  to  have 
been  that  the  wife  proved  persona  non  grata, 
and  he  expected  entirely  too  much  of  her  in 
her  condition.  Prom  the  circumstances  of 
his  offer  to  take  her  back,  which,  among 
other  things,  was  made  after  this  bill  was 
filed.  It  does  not  appear  to  have  been  ^ade 
for  the  bona  fide  purpose  of  mending  the  re- 
lations between  them,  but  simply  to  aT<rfd  a 
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decree  Cor  separate  maintenance.  The  evi- 
dence BhowB  that  be  was  entlroly  willing  to 
be  rid  of  her  on  his  own  terms.  Considering 
thB  probable  tme  origin  of  their  alienation, 
the  burden  of  bringing  about  a  reconciliation 
In  the  future  should  not  be  left  to  rest  en- 
tirely upon  the  wife,  especially  so  in  view  of 
the  fftct  that  the  wife  cannot  possibly  have 
enough  out  of  the  husband's  very  limited  es- 
tate to  maintain  her  In  ease  or  Idleness.  Any 
allowance  should,  of  course,  be  determined 
with  reference  to  the  condition  of  the  par- 
ties. The  wife,  a  frail  woman,  is  absolutely 
dependent  upon  her  family.  We  assume  that 
the  has  a  child.  She  was  pregnant  when 
she  was  taken  back  to  her  father's  honse 
and  when  the  testimony  was  taken,  ^e  hus- 
band's estate,  on  the  other  hand,  is  small, 
and  he  has  the  care  of  four  young  children, 
the  offspring  of  a  previous  marriage.  Let 
the  court  arrange  for  a  reasonably  monthly 
allowance  to  the  wife,  or  for  a  sum  In  bulk 
In  Ueu  thereof.  If  that  seems  preferable. 
Any  decree  for  continued  payments  m&y,  up- 
on due  notice,  be  amended  or  modified  as 
Justice  and  equity  may  require. 
Reversed  and  remanded. 

ANDBRSON.  a  J.,  and  McOLBLLAN  and 
OAIbI>NBB,  JJ.,  ooxicur. 


CHAMBI/ESS  V.  JONES.    (8  Div.  209.) 
(Supreme  Court  of  Alabama.    Blay  11,  1916.) 

1.  BOUITDABIZS  «=>48(6)  —  ESTABLISHlOmT  — 
ACQUIESCBNCE  OF  PABTIES  —  PbMTIMPTIOMS. 

Where  a  lot  owner,  after  a  survey,  with  the 
knowledge  and  consent  of  the  adjoining  owner, 
moved  the  boundary  fence  toward  the  adjoining 
lot,  the  acquiescence  of  the  adjoining  owner  in 
tlie  survey  prima  facie  indicated  its  validity  and 
raised  a  presumption  of  its  correctness. 

[Ed.  Note.— For  other  cases,  see  Bonndaries, 
Cent.  Dig.  §  240;  Dec  Dig.  «=>48(6).] 

2.  BonNDABIEB    «=>3T<1)  —  ESTABLISHXBNT — 

Evidence— Wkight  and  Suffioienct. 
In  a  suit  to  euicnn  a  trespass,  evidence  held 
to  show  that  the  boundary  between  adjoining  lots 
was  as  daimed  by  complainant. 

[Ed.  Note.— For  other  caeeii,  see  Boundarlesi 
Cent  Dig.  »  184r-18e.  182.  m ;  Dee.  Dig.  «s» 
87a).] 

Appeal  from  Chancery  Court,  Jefferson 
County;  A.  H.  Bennera,  Gfaancellor. 

Bill  In  equity  by  A.  Gbambless  Rgalnst 
T.  A.  Jones.  Frixn  a  decree  diwmiBsIng  tbe 
gnlt,  plaintiff  amieals.  Reversed  and  ren- 
dered. 

Thomas  3.  Wingfleld,  of  Birmingham,  for 
appellant.  Gaston  &  Drennen,  of  Birming- 
ham, for  appelle& 

GARI>NER,  J.  Appellant,  the  owner  of 
"lot  3,  block  8  A.  East  Lake  Land  Company 
sun-ey,"  In  Birmingham,  Ala.,  filed  this  bill 
against  the  appellee,  who  Is  the  owner  of 
"lot  4,  block  8  A.  East  Lake  Land  Company 
tnrvey,"  which  lies  adjac<-nt  to  the  lot  owned 
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by  appellant  The  bill  alleges  that  the  re- 
spondent has  placed  on  bis  said  lot  a  build- 
ing In  such  manner  that  the  eaves  of  same 
project  over  lot  3,  owned  by  complainant, 
and  that  the  respondent  has  placed  on  the 
lot  certain  pipes  conneoting  the  said  building 
with  a  sewer  which  passes  In  front  of  said 
lots;  that  complainant  has  never  given  re- 
spondent or  any  oae  else  any  right  whatever 
to  place  said  building  on  her  premises  or 
run  any  pipes  throng  the  same,  but  on  the 
contrary  has  demanded  that  the  resp<HideDt 
remove  that  part  of  the  building  on  or  over 
her  premises  and  remove  the  pU>es  from  her 
properly.  The  ^ayer  of  tlw  bill  is  tmr  a 
mandatory  injunction  requiring  this  to  be 
done. 

Respondent  answered  the  blllt  denying  the 
material  averments  thereof  in  respect  to  any 
of  his  property  I)eing  on  or  over  the  prem- 
ises of  complainant,  and  setting  up  the  sCat' 
ute  of  limitations  of  10  years  and  adverse 
possession  for  a  snfilclent  length  of  time  to 
perfect  hla  title  up  to  the  dividing  line  fence 
wtaidL  was  standing  on  the  property  at  the 
time  be  parcbased  It.  Upmi  snbmlsalim  of 
the  cause  toe  final  decree  on  pleadings  and 
proof,  the  chancellor  denied  complainant  any 
relief  and  dismissed  her  bllL  The  equity  <^ 
the  bill  Is  not  broo^t  Into  qnestlMi  on  tbls 
api^l,  the  result  of  wblcb  rests  upon  the 
solution  of  a  qneatlon  of  fftct  as  to  the  tme 
locatlw  of  the  boundary  Hue  between  these 
parties.  We  need  not  discuss  that  i^iase 
of  the  answer  setting  up  the  question  ot  the 
statute  of  llmltatims  m  that  of  adrerse  pos- 
sesslou,  as  It  Is  too  clear  from  Uie  evidence  In 
the  case  that  neither  of  these  defenses  is 
sustained  by  the  proof.  Nor  does  it  appear 
to  be  insisted  to  the  contrary  by  counsel  tor 
appellee. 

[1]  Appellee  purchased  bis  lot  a  short 
while  before  appellant  bought  hers,  and  there 
was  a  fence  erected  dividing  the  two  lots  at 
the  time  of  the  purchase.  It  Is  quite  clear 
that  appellee  was  under  the  impression  that 
the  fence  was  on  the  proper  and  correct 
dlvidhig  line  between  the  lots,  hut  it  appears, 
also,  that  within  a  short  time  after  the  pur- 
chase notice  was  brought  to  him  appellant 
questioned  the  correctness  of  the  same,  and 
in  1908  cautioned  him  In  regard  to  the  lay- 
ing of  the  pipes,  that  they  be  not  placed  on 
her  premises.  In  1911  appellant  had  the 
property  surveyed  by  one  Meade.  At  that 
time  she  seems  to  have  had  the  matter  plac- 
ed in  the  hands  of  her  attorney.  The  survey 
by  Meade,  as  shown  by  his  testimony,  es- 
tablished that  the  fence  was  not  on  the  line, 
but  was  over  on  the  property  of  appellant. 
This  survey  fixed  the  dividing  line  some  ten 
inches  at  the  front  of  the  property  toward 
tlie  premlses  of  respondent.  Meade,  who  was 
a  civil  engineer  of  17  years'  experience,  tes- 
tified to  the  correctness  of  the  line  as  es- 
tablished by  him.    He  took  as  his  starting 
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point  ft  certain  stone  monnmeDt  In  tbe  center 
of  Seventy-FUth  street,  placed  tbere  to  In- 
dicate Its  center,  and  another  point  was  an 
Iron  pipe  on  the  west  side  of  Seventy-Fiftb 
street,  placed  to  Indicate  a  lot  corner.  His 
survey  corresponded  with  the  curb  lines  on 
the  streets  and  It  went  by  the  map  of  Bast 
Lake,  fnmlslied  by  the  East  Lake  Land 
Company,  from  which  this  property  was  pur- 
chased. Respondent's  surveyor,  Mr.  Truss, 
testified  that  the  stone  monument  was  placed 
by  him  at  the  time  he  was  establishing  the 
center  of  the  streets,  and  that  It  was  a 
correct  point  Complainant  Insists  that  re- 
8p<xident  agreed  to  abide  by  the  Meade 
survey,  and  this  Insistence  finds  support  In 
the  evidence.  It  clearly  appears,  however, 
that  after  the  Meade  survey  respondent  ac- 
quiesced therein  and  consented  for  the  fence 
to  be  moved  and  erected  on  tbe  line  of  said 
survey.   Respcmdent  said: 

"I  was  conanlted  about  the  moving  of  the 
fence,  and  it  was  with  my  pennisslon  that  the 
fence  should  be  set  over." 

The  fence  was  so  moved  by  the  appellant 
In  March,  1911,  with  the  knowledge  and  con- 
sent of  the  respondent,  and  It  seems  to  have 
80  remained  without  objection  from  that 
time.  Such  acquiescence  In  the  Meade  sor- 
vey  by  the  respondent  would  prima  fade  In- 
dicate its  verity  and  thereby  raise  the  pre- 
sumption of  its  correctness.  Cooper  v. 
Slaughter,  175  Ala.  211, 67  Sooth.  477 ;  OUver 
V.  OUver,  187  Ala.  840,  65  South.  373 ;  Smith 
V.  Bachus,  70  South.  281;  4  R.  a  L.  69. 
True,  respondent  sought  to  explain  auch  ac- 
quiescence by  evidence  to  tbe  effect  that  be 
merely  consented  to  the  removal  of  tbe  fence 
to  tbe  line  of  the  Meade  survey  In  order  to 
pacify  the  complainant;  but  this  appears 
to  have  been  but  an  nncommnnlcated  motive, 
and  his  case  must  be  Judged  by  his  acta  and 
conduct. 

[2J  BefWe  the  flUng  of  tbe  bill  counsel  for 
the  complainant  requested  the  respondent  to 
remove  the  eaves  €t  the  house  and  the  pipes 
£r<Hn  complainant's  premises,  to  which  re- 
spondent rolled,  to  qnoto  tbe  languase  of 
the  witness: 

"That  be  might,  after  thinking  tbe  matter  over, 
decide  to  move  them  in  preference  to  b^ug  a  re- 
spondent In  a  lawsnit,  and  asked  him  ^at,  in 
the  event  I  did  decide  to  remove  them,  t^t  I  be 
given  permission  to  enter  the  property  as  claim- 
ed by  the  complainant  for  tlis  purpose  of  mov- 
ing the  property." 

No  anrvey  of  the  pr<ver^  seems  to  have 
been  made  by  the  respondent  uatll  after  the 
testimony  for  the  complainant  was  taken  in 
January,  191S,  after  which  time  the  pr<H>erty 
was  surveyed  for  the  respondent  by  one 
Truss.  Mr.  Truss  In  his  testimony  was  as 
positive  and  sincere  as  was  Mr.  Meade  as  to 
the  correctness  of  the  line  established  by 
him,  and  the  survey  of  tbe  former  establish- 
ed the  original  fence  as  the  correct  boundary 
line.  Mr.  Truss  also  was  a  surveyor  of 
many  years'  experioioe;.  He  testllled  to  his 
familiarity  with  tbe  But  Lake  survey  and 


the  map  thereof,  and  that  he  had  surveyed 
In  that  community  and  was  In  fact  at  one 
time  dty  engineer  <^  East  lAke.  He  testi- 
fied that  about  10  years  previous  he  bad 
surveyed  a  lot  in  tbe  same  block  with  those 
here  under  controversy,  for  a  Mr.  Sadler,  and 
that  he  therefore  took  the  Sadler  lot  as  a 
starting  point,  assnmlng  tbe  previous  survey 
to  have  been  correct  Truss  volunteers  the 
InformatiMi  that  at  the  time  he  made  tbe 
Sadler  survey  its  correctness  was  questioned 
by  some  of  tbe  old  residents  of  East  Lake; 
but  he  Insists  that  they  were  men  without 
experience  In  surveying  or  engineering,  and 
that  they  were  mistaken  In  their  contention. 

The  deeds  of  the  respective  parties  to  these 
lots  describe  them  as  being  rectangular, 
while  the  testimony  of  Truss  seems  to  indi- 
cate that  according  to  his  survey  they  are 
not  rectangular.  Speaking  to  this  question, 
tbe  respondent  testifying  In  his  own  be- 
half, said: 

"My  deed  called  for  a  rectangle,  60  feet  front 
200  feet  deep.  I  was  present  when  Mr.  TruRS, 
my  witness,  testified  that  the  lot  could  not  be 
rectaninilar.  I  am  familiar  with  the  line  estab* 
lisbed  for  me,  on  my  lot  4,  by  Mr.  Truss.  I 
could  not  state  whether  or  not  those  lines  make  a 
rectangular  lot    I  do  not  know  if  the  st&kei 

B laced  by  Mr,  Truss  make  a  rectaogalar  lot; 
'  they  do  not  make  a  rectangular  lot,  it  would 
not  be  according  to  my  deed.  If  the  other  lots 
in  that  block  are  rectangular,  it  would  create 
confusion." 

It  is  thus  seen  that  the  question  of  fact 
as  to  the  correctness  of  tbe  boundary  line  la 
a  matter  of  jnuch  dlfllculty  of  solution. 
Each  of  the  surveyors  is  positive  and  sincere 
as  to  the  correctness  of  bis  own  -survey; 
but  we  cannot  but  be  Impressed,  from  the 
record,  that  the  starting  point  of  the  Meade 
snrvey  appears  to  have  been  such  as  to  more 
surely  lead  to  a  correct  result.  If,  however, 
it  be  conceded  that  the  evidence  In  this  re- 
spect Is  equally  balanced,  we  should  not  lose 
sight  of  tbe  testimony  heretofore  referred  to 
as  to  the  cmiduct  of  the  respondent,  his 
acquiescence  for  several  years  In  the  Meade 
survey  as  the  true  boundary  line.  This  ac 
quiescence  creates  a  presumption  In  favor  of 
the  correctness  of  that  survey,  and  we  are  of 
the  opinion  suffices  to  turn  the  scale  in  fa- 
vor of  tbe  contention  of  appellant  The  fence 
was  placed  by  tbe  appellant  upon  the  line 
established  by  the  Meade  anrvey  and  ao- 
qulesced  In  by  appellee;  and  the  decree  di^ 
mlasiug  her  bill  leaves  her  as  bidding  to  the 
line  of  the  Meade  survey,  but  without  the 
power  to  enforce  her  rights  thereto.  There 
was  no  cross-bill  by  the  respondent,  seeklns 
the  eetabUshment  of  the  correct  boundary 
line. 

Upmk  a  careful  consideration  of  the  evi- 
dence In  this  case  we  are  persuaded  that  the 
appellant  met  the  burden  of  proof  necessary 
to  entitle  her  to  the  relief  she  prayed.  Tha 
undisputed  evidence  shows  that.  If  the  Mead* 
survey  be  held  to  be  correct,  then  the  eavea 
of  appellee's  house  extend  over  and  onto  the 
property  of  appellant,  and  so  Ukewlae  do  the 
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pipes.   It  therefore  results  that  the  decret^ 
of  the  court  below  will  be  reversed,  and  one 
will  be  here  rendered  granting  to  appellant 
the  relief  prayed  in  her  bilL 
ReTeraed  and  rendered. 

AlIDERSOM.  O.  aiMl  McGLEELIiAN  and 
SATRB;  JJ.,  ccmcor. 


BBBTHOLD  A  JBNNINOS  LUMBBB  GO.  v. 
GBO.  W.  PHALIN  LUMBER  00. 
(6  DiT.  274.) 
(Sapr^e  Court  of  Alabama.    June  1. 
OowTiiniANCT  ^s»40— DiacBXTzoir  of  Ooust— 

STATtJTE. 

Under  Code  1907.  {  2061,  providing  when 
complaint  must  be  filed  and  the  time  of  trial  in 
attachment  suits,  wbere  an  action  was  insti- 
tuted by  attachment  July  7tb,  and  complaint 
was  filed  November  IStb,  three  days  before  the 
first  day  of  the  term  or  six  days  before  the  re- 
turn of  the  attachment  or  the  time  when  the 
complaint  was  required  to  be  filed,  while  defend- 
ant could  have  made  demand  on  plaintiff  for 
a  bill  of  particulars  at  any  time  after  suing  out 
«f  the  attachment,  refusal  of  the  court  to  grant 
defendant's  motion  for  continuance,  made  No- 
Tember  18th,  after  having  demanded  bill  oC 
particulars,  under  section  B826,  November  14th, 
was  not  an  abuae  of  discretion. 

[Bd.  Note.— For  other  caaea,  see  Omtinnaiioe, 
Cent  Dig.  II 117, 124;  DecTDIg.  «»40.] 

AK)eal  from  Circuit  Court,  Tuscaloosa 
Oonnty;  Bernard  Harwood,  Judge. 

Action  by  Geo.  W.  PhaUn  Lumber  Com* 
pany  against  Bertbold  A  Jennings  Lomber 
Company.  There  was  judgment  tar  plaintiff, 
and  defendant  appeals.  Transferred  fr<Hn 
the  Court  of  Appeals  under  Act  April  IB, 
1911  (Laws  1911,  p.  450)  I  6.  Affirmed. 

W,  J.  Mouette,  of  Tuscaloosa,  for  appel- 
lant H.  A.  &  D.  E.  Jones,  of  Tuscaloosa, 
for  appellee^ 

THOMAS,  J,  The  plaiotifr,  appellee,  in- 
stituted this  action  against  the  defendant, 
Berthold  &  Jennings  Lumber  Company,  by 
attachment  sued  out  In  the  drcnit  court  on 
the  7th  day  of  July,  1914.  On  that  day  the 
writ  was  levied  on  defendant's  property  in 
the  county  where  the  suit  was  Instituted. 
On  July  10,  1014,  defendant  executed  a  re- 
plevy bond  for  the  property,  and  on  the  ap- 
proval of  the  bond  by  the  sheriff  the  prop- 
erty was,  on  July  U,  1914,  returned  to  de- 
fendant Three  days  before  the  first  day  of 
the  court  (November  1^  1914)  plaintiff  filed 
its  complaint  in  the  attachment  suit  On 
November  14,  1914,  defendant  demanded  a 
list  of  the  items  composing  the  account  un- 
der section  5326  of  the  Code  of  1907,  and  on 
November  ISth  thereafter,  plaintiff  filed  in 
the  cause  and  furnished  defendant's  counsel 
a  ape<Jfic  list  of  the  several  items  of  the  ac- 
count the  foundation  of  the  suit  aggr^at- 
Ing  11,772  feet  of  lumber,  of  the  aggregate 
value  of  ¥364.93,  and  subsequently  amended 
the  list  or  account  by  tlie  allowance  ot  cred- 


its which  left  the  balance  due  thereon,  aa 
f53.20.  Of  the  same  date  (November  18th) 
is  the  defendant's  motion,  duly  verified,  ask- 
ing for  a  continuance  on  the  several  grounds 
sped  fled  therein.  The  moti<»i  for  a  con- 
tinuance was  denied  by  the  court;  and  the 
exception  to  this  ruling,  reserved  by  the  de- 
fendant is  properly  presented  by  bill  of  ex- 
ceptions. Hayes  v.  Woods.  72  Ala.  92.  And 
this  rulii^r  Is  the  basis  for  the  cuily  asslgn- 
m^t  of  error  on  this  appeal.  The  statute 
under  which  the  bill  of  particulars'  was  de- 
manded in  this  case  (Oode^  t  B826)  Is  as  tcl- 
lows: 

"No  profert  of  a  sealed  instrament  is  required 
in  pleading,  bat,  at  any  time  previous  to  the 
trial,  the  defendant  may  have  inspection  of  the 
bond  or  other  instrument  sued  on,  upon  notice 
to  the  attorney  of  the  party;  or  when  an  ac- 
count Is  the  foundation  of  the  suit  a  list  of  the 
items  comparing  it" 

ObTtomdy,  Qm  object  of  the  statate  was 
to  prevent  snrpilae  and  to  acqnaint  the  de- 
fendant with  the  matter  of  the  claim  against 
him  (PolhuA  T.  Gunter  et  aL,  162  Ala.  317, 
00  South.  156,  and,  under  the  recent  amend- 
ment tiiereo^  to  acquaint  the  plaintiff  with 
the  nature  ol  the  defendant's  set^,  wheth- 
er It  be  an  **Sn8tram«it  relied  on,"  or  items 
composing  a  counter  demand.  Gen.  Acts, 
1915,  p.  B97.  In  the  Pcdlack  Case,  snpra, 
the  object  of  ttie  statute,  It  was  declared, 
refuted  the  existence  ot  a  l^isUtttve  purpose 
to  make  the  reqalrnnents  at  the  statute 
"more  strict  than  the  (oxlinary  rales  of  plead- 
ing,** and  the  effect  of  the  mling  was  to 
permit  the  dates  set  ont  In  the  bill  of  par- 
ticulars to  be  varied  by  evidence  on  the  trial 
of  the  true  dates  when  the  services  were  ren- 
dered or  items  furnished.  So  in  M.  &  B.  R. 
R.  Ga  T.  Worthlngton,  9&  Ala.  608, 10  South. 
839,  where  the  qoestioa  vnw  of  the  sufficien- 
cy of  the  bill  of  parttcnlars  famished.  Chief 
Justice  Stone  gave  the  statate  a  liberal  con- 
stmction,  and  It  was  held  that  the  Items, 
"com,  oats  and  bran,  consomed,"  permitted 
proof  of  the  necessity,  in  the  oonstractim  of 
such  trestUug,  to  raise  heavy  timbers  by  the 
use  of  teams.  A  like  liberal  construct! oo 
was  given  the  statute  In  each  of  the  cases  of 
Fountain  v.  Ware,  56  Ala.  668,  and  Robin- 
son V.  AlUsou,  30  Ala.  5^  The  office  of  the 
bill  of  partieolara  and  list  comprising  the 
items  of  the  account  the  foundation  of  file 
suit  is  stated  in  31  Cyc.  665.  to  be: 

"To  inform  the  opposite  party  and  the  court 
of  the  precise  nature  and  character  of  the  cause 
of  action  or  defense  for  which  the  pleader  con- 
tends in  respect  to  any  material  or  issuable  fact 
in  the  ease,  and  which  is  not  specifically  set 
out  in  his  pleadings,  and  which  cannot,  in  many 
cases,  be  proven  in  the  pleadings  without  great 
perplexity.  It  is  properly  an  amplification  of  the 
pleading,  designed  to  make  more  specific  general 
all^atioDB  appearing  therein  and  thus  avoid  a 
surprise  at  the  trial" 

Thla  statem^t  of  Uie  rule  Is  lai^ely  rested 
on  the  (H)inion  of  Mr.  Justice  Dowdell  (later 
Obi^  Justice),  in  Morrlsrtte,  Bx'r,  r.  Wood, 
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128  Ala.  005,  S08,  30  South.  030,  and  3  Eng. 
PL  A  Pr.  519.  Tills  court  has  often  held  that 
the  trial  court  will  not  be  put  in  error  be- 
cause of  its  ruling  upon  a  motion  for  a  con- 
tinuance unless  fTToss  abuse  of  dif<cretlon  la 
shown.  Mcl^augblln  v.  Beyers,  175  Ala.  544, 
57  Soath,  710;  Kelly  v.  SUte,  leo  Ala.  48, 
49  South.  5:ir>;  Ala.  Co.  v.  Wt«nn,  130  Ala. 
475,  34  South.  970;  White  v.  State,  86  Ala. 
6»,  5  South  674. 

The  statute  required  the  plaintiff,  with- 
in three  days  •f  the  retnm  of  the  attach- 
ment, to  file  his  complaint,  and  when  so  filed, 
"the  cause  stands  for  trial  at  such  return 
term,"  U  the  levy  was  made  and  notice  there- 
of was  given  20  days  before  the  commence- 
ment of  such  term.  Code  1007,  |  2961.  The 
record  shows  that  the  complaint  was  filed 
three  days  before  the  first  day  of  the  term, 
or  some  i^x  days  before  the  return  of  the 
attachment,  or  before  the  (XHUplaint  was  re- 
quired to  be  filed.  The  cause  bad  been  long 
pending,  and  tiie  defendant  could,  at  any 
time  after  the  suing  out  of  the  attadiment 
on  the  7th  of  July,  have  made  demand  on 
the  plaintiff  In  attachment  for  the  bill  of 
particulars,  and,  failing  In  this,  did  not  show 
any  gross  abuse  of  the  discretion  of  the 
court  in  not  granting  his  motion  for  a  con- 
tinuance. Any  other  rule  would  prevent  the 
trial  of  attachment  suits  at  the  time  to 
which  they  are  made  retnniable  by  the  stat- 
ute  Code  i  2061. 

The  cause  is  affirmed. 

ANDERSON,  a  J.,  and  ICATTIBLD  and 
SOMBBVILLE,  JJ.,  concur. 


TBNNBSSEE  COAL,  IRON  &  BAILROAD 

GO.  V.  BUTLEDGE.    (0  Div.  163.) 
(Svvceme  Court  of  Alabama.    Hay  11,  1916.) 

1.  Haoteb  and  Sbbtant  4=93<^<1>— Bkspon- 
SIBIUTT  FOB  Servant's  Tobt. 

The  legal  accountability  of  an  employer  for 
the  wrongful  acta  of  Its  employ^  or  servant  de- 
pends upon  whether  the  servant  committing  the 
wrong  was.  at  the  time,  acting  in  the  line  and 
scope  of  his  authority. 

[Ed.  Note.— For  other  cases,  see  Master  and 
^^^Cent  Z>lg.  il  1217,  1225;  Dee.  Dig. 

2.  MAatn  A1?D  SSSTANT  «S9S80(2)— ToBTT  ov 
SeBVANT       EIVIDBNCB  —  DBOUAATZONS  — 

'    SUOWIHQ  or  AUTUOBITT. 

In  an  action  for  assaiUt  and  battery  com- 
mitted by  defendant's  servant,  testimony  of  dec- 
larations by  the  servant,  made  immediately  pre- 
ceding the  alleged  assault,  going  to  show  that 
the  servant  had  "orders"  to  remove  plaintiff 
from  the  premises,  wfis  admisrable  in  connection 
with  other  facts  and  circumstances  In  evidence 
as  tending  to  disclose  the  anthcurity  committed  to 
the  servant. 

[Ed.  Note.— For  other  easea,  see  Maatar  and 
Servant.  Cent  Dig.  |  1271;  Dec  Dig.  «s> 
330(2).] 

3.  Masteb  and  Sebtant  «=>  216(2)  —  Nbqu- 

QENCE  OF  TEUMW  SEBVANT— APPUOATION 

.  OF  Doctbinb. 

The  common-law  doctrine  of  assumption  of 
risk  by  one  servant  of  injury  consequent  upon 


the  negligence  of  a  fdlow  aerrant  has  no  applica- 
tion to  the  case  of  a  mine  employ^  assaolted 
the  foreman,  who  has  lurticular  authority  to 
eject  him  from  the  nine;  the  doctrine's  effect 
being  limited  to  rlaks  incident  to  tha  common  em- 
ploy mmt. 

(Ed,  Note.— other  cases,  see  Master  and 
grgnt,  C«QL  Dig.  I  508;    Dec  Di*.  «=» 

Appeal  from  City  Court  of  Binningham; 
John  O.  Pngb,  Judge. 

Action  by  Jesse  Rotledge  against  the  Ten- 
nessee CofO,  Iron  &  Ballroad  Company. 
There  was  yerdlct  for  defendant,  and  tarn 
a  ruling  granting  plaintiff's  motion  for  new 
trial,  deftedant  appeals.  Affirmed. 

Percy,  Bennera  ft  Burr,  of  Birmingham, 
for  appellant  Beddow  ft  Oberdorfer,  of 
Birmingham,  tor  an^lee. 

McCLBLLAN,  J.  The  appellee  instituted 
this  action  against  the  appellant  to  recover 
damages  for  assault  and  battery  alleged  to 
have  been  committed  upon  the  plaintiff  by 
the  defendant's  "agent  or  servant,  acting 
within  the  line  and  scope  of  his  authority 
as  such."  Upon  the  conclusion  of  the  evi- 
dence the  court  gave  the  general  affirmative 
charge  for  the  defendant  Tbe  plaintiff's 
motion  for  a  new  trial  was  granted,  and  from 
this  ruling  the  appeal  Is  prosecuted. 

[1,2]  The  legal  accountablUty  of  the  de- 
fendant for  the  wrongful  acts  of  one  In  its 
employ  or  service  depends,  of  course,  npoa 
whether  the  servant  committing  the  wrong 
was,  at  the  time,  acting  within  the  line  and 
scope  of  his  authority.  Case  v.  Hulsebush. 
122  Ala.  212,  217,  26  South.  155;  Hardeman 
T.  Williams,  150  Ala.  415,  43  South.  726,  10 
L.  R.  A.  (N.  S.)  663;  Id.,  169  Ala.  60,  53 
South.  794.  Hlgglns,  who  committed  the  al- 
leged assault,  was  In  the  employ  of  the  de- 
fendant as  a  foreman.  The  witness  Johnam 
testified  to  declarations  by  Higgins,  made 
immediately  preceding  the  alleged  assanlt, 
wMch  went  to  show  that  Hlgglns  bad  author- 
Ity,  "orders,"  to  remove  the  plaintiff  from 
the  premises,  l^ere  does  not  appear  to  have 
been  any  questioning  of  the  admissibility  of 
the  declarationa  attributed  by  the  witness 
to  Higgins.  Doubtless,  that  testimony  was 
adndsslble.  In  connection  with  other  facts 
and  circumstances  shown  by  the  evidence, 
as  tending  to  disclose  the  authority  commit- 
ted to  the  foreman  (Higgins)  in  the  premises. 
Pullman  Co,  v.  Meyer,  70  South.  763-765, 
and  decisions  therein  dted. 

IS]  It  is  urged  for  ai^tellant  that,  since 
the  action  does  not  seek  to  avail  of  the  pro- 
visions of  our  Etaiployera'  Inability  Act 
(Code,  S  3910^,  the  plaintiff  should  be  and  Is 
concluded  by  the  application  of  the  com- 
mon-law doctrine  of  assumpti<Hi  by  one  serv- 
ant of  risks,  incident  to  the  common  employ- 
ment, of  Injury  consequent  upon  the  negli- 
gence of  a  fellow  servant  Laughran  v. 
Brewer,  113  Ala.  600,  617,  21  South.  415. 
The  doctrine's  effect  is  at  least  limited  to 
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risks  Incident  to  the  onninon  emxAoTment 
Aasamlng  Oiat  plaintiff  bore,  at  tbe  time  the 
alleged  assault  was  committed  upon  falm,  the 
ittlatlon  of  aerrant  to  tlie  common  master 
<Lb  ft  N.  IL  IL  C!a  T.  Ohamblee,  171  Ala. 
188, 64  SonUi.  esi,  Ann.  Gaa.  ISiaA.  977).  Itls 
manifest  tbat  it  the  tesUmony  of  the  witness 
Johnson  sboold  be  accepted  aa  true  by  the 
Jiix7,  the  foreman  (Hlgglns)  waa  not  a  fel- 
low servant  of  the  idalntlff,  bnt  waa  exer- 
dslns;  thon^  abusing  it  may  be,  the  partic- 
ular authority  conferred  <m  him  by  the  mas- 
ter to  eject  this  plaintiff  from  the  mine,  an 
authority  that,  if  conferred  vpoa  Hlgglns, 
and  exercised,  though  abased,  by  him,  nec- 
essarily negatived  an  essential  element  of 
the  common-law  doctrine  stated,  viz.,  service 
by  Hlgglns  and  plaintiff  In  the  common  em- 
ploymoit  of  the  defbndant.  In  "consequence 
of  wbittk  service  Injury  was  inflicted  np«i 
plaintiff  by  Hlgglns.  Indeed,  fihe  mentioned 
testimony  of  Johnson  effected,  if  acc^ted. 
to  dispose  the  authorisation  of  mgglns  to 
exclude  plaintiff  from  defendant's  service. 

Tlie  coart  erred  In  giving  the  general  af- 
flrmatlTe  charge  for  detmdant,  and  hence 
did  not  nr  In  granting  the  plalntUTs  motion 
for  a  new  trial. 

Affirmed. 

AMDBRSON,  a  J.,  and  SAYRB  and 
GABDNSB,  JJ.,  concur. 


STATE,  to  Use  of  WINSTON  COTJNTT,  v. 

TINGLE  etaL  (6Dlv.  214.) 
(Supreme  Court  o<  Alabama.    May  11,  1916.) 

Taxation  «=»508(6)  —  Coixectobs  —  Lia- 
bilities ON  Bonds. 
Where  a  tax  collector  authorised  IJie  county 
treasurer  to  apply  taxes  collected  for  a  certain 

?ear  on  those  due  for  the  preceding  year,  or 
nowingly  permitted  such  application  without 
objectiou,  he  was  guilty  of  convendon  of  the 
taxes  collected,  render!^  him  and  his  surety 
liable  oo  his  bond. 

[Ed.  Note.— For  other  cases,  tee  Taxation, 
Cent.  Dig.  Si  1110-1114 ;  Dec.  Dig.  «»568(«).J 

Ai^teal  from  Circuit  Court,  Winston  Coun- 
ty ;  John  H.  Miller,  Judge. 

Action  by  the  State,  to  the  Use  of  Winston 
County,  against  J.  M.  Tingle  and  another. 
From  a  Judgment  for  plaintiff  for  a  less 
amount  than  claimed,  plaintiff  appeals.  Re- 
versed and  r^anded. 

Bankhead  ft  Bankhead*  ot  Jasper,  for  ap- 
pellant 

SATBE,  J.  Appellee  Tingle,  to  whom  we 
will  ntet  as  the  defendant,  succeeded  him- 
self In  office  as  tax  collector  of  Winston 
county  on  July  1,  1918,  giving  a  new  bond 
for  the  faithful  discharge  at  tbe  duties  of 
his  office  during  the  term  upon  which  he  then 
entered.  On  February  23,  1914,  being  large- 
ly in  arrears  In  his  accounts  with  the  state 
and  county,  he  abandoned  his  office.  The 
state,  suing  for  the  use  of  Winston  county. 


brought  this  action  against  the  defendant 
and  his  sureties  for  the  term  above  stated, 
and  on  March  23,  1915,  recovered  Judgment 
for  the  sum  of  $1,279.60.  SMdence  for  the 
plaintiff  limited  the  claim  to  a  shortage  on 
account  of  taxes  that  were  collected,  or 
should  have  been  collected,  for  the  county 
during  the  year  1913,  by  which  we  mean  to 
say  that  the  plaintiff  made  no  effort  to 
charge  defendants  with  a  shortage  for  any 
previous  year.  Aside  from  the  controversy 
about  the  Item  to  be  presently  mentioned,  It 
appeared  without  serious  dispute  that  at  the 
time  of  the  trial  defendant  was  in  de&ult 
on  account  of  taxes  collected  for  the  year 
1918  In  a  sum  approximating  $6,000,  and  by 
this  8H)eal  plaintiff  complains  that  the  ver- 
dict and  Judgment  should  have  been  for  this 
amount,  l^e  contention  here  arises  out  of 
an  Item  of  ^,608.06  paid  by  the  defendant 
to  the  county  treasurer  on  November  10, 
1913.  This  sum  was  derived  from  tax  collec- 
tlMis  for  the  current  year.  Defendant  took 
a  receipt  for  this  payment  in  wm^  and  flg- 
nres  as  follows: 

"No.  104.  November  10th,  1913.  Received  of 
J.  M.  Tingle  $8,668.06  account  of  balance  due  oa 
county  taxes  for  the  year  1012  as  per  examiner's 
report" 

With  reference  to  this  payment  Suther- 
land, the  county  treasurer,  testified  as  fol- 
lows: 

"On  the  10th  day  of  November,  1913,  J.  M. 
Tingle  turned  over  to  me  as  county  treasurer  tbe 
sum  of  $3,668.06.  It  was  turned  over  to  me  as 
tax  money.  Mr.  Tingle  was  act  (dven  credit 
tor  that  sum  of  $3,668.06  for  1913  Uxes.  I 
suppose  it  was  the  county's  tax  money.  He 
turned  It  over  to  me  as  tax  collector,  and  I  re- 
ceived it  as  county  treasurer.  •  •  •  I  don't 
know  that  that  money  waa  collected  for  1913. 
It  was  after  the  tax  year  commenced.  When 
Mr.  Tingle  paid  tbe  said  sum  of  $3,658.06  on  tbe 
10th  day  of  November,  1913,  he  said  he  wanted 
to  settle  the  balance  due  by  him  on  1912  taxes. 
For  that  reason  be  was  not  given  credit  tor  that 
pajrmott  on  the  1918  taxes,  because  he  made  tbe 
request  that  It  be  credited  on  1912  taxes,  and  it 
so  appears  on  the  receipt  that  I  gave  bim  for  the 
money,  and  on  the  stub  of  the  receipt.  That 
closed  up  the  taxes  due  for  1912,  and  I  applied 
it  just  as  he  said."  • 

The  defendant,  testifying  as  a  witness, 

said: 

"Id  November,  1913,  when  I  paid  Sutherland 
$3,658.06,  I  never  told  bim  to  put  that  on  a 
former  year.  Be  su^ested  that  when  I  paid 
him  the  money.  As  far  as  my  Itnowledge  is  con- 
cerned, I  didn't  know  I  owed  them  anything.  I 
told  him  I  was  going  to  pay  him  over  some 
money  for  1913.  He  said  there  Is  something 
they  have  you  charged  with  for  1912  taxes,  and 
we  had  better  get  that  straight  and  commence 
on  1918.  He  went  on  then  and  placed  It  back 
there.  I  never  told  him  to  do  it.  He  did  it. 
That  was  after  the  collection  for  taxes  for  1913 
began.  It  was  in  November,  and  that  money  I 
had  collected  was  for  taxes  for  that  year.  I 
told  Hr.  Sutherland,  the  treasurer,  that  I  was 

I:oinr  to  pay  artx  some  taxes  that  I  had  esA- 
ectd." 

And  ca  cross-examination  the  defendant 

testified: 

"The  report  showed  that  it  was  for  taxes  for 
1913.   I  told  him  that    When  Mr.  SutherUnd 
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told  me  I  owed  some  tazea  for  1912  that  hadn't 
been  paid  in,  I  didn't  say  anything  to  him. 
When  he  aaid  that  he  was  going  to  apply  it  to 
that  year,  I  didn't  say  anything  at  all.  I  didn't 
tell  him  not  to  do  it  That  was  taxes  I  bad 
collected  for  the  period  this  bond  sned  on  here 
was  executed.  AU  the  money  I  paid  over  while 
I  was  tax  collector  I  paid  over  to  Air.  Suther- 
land and  took  receipts." 

The  court  left  It  witb  the  Jury  to  say 
whether  cm  this  evidence  the  defendant  and 
the  suretlea,  sued  with  Mm,  were  entitled  to 
a  credit  for  the  amount  of  the  payment  in 
question,  and  It  Is  entirely  clear  that  the 
Jury  allowed  the  credit 

In  our  Tiew  of  the  case,  the  points  of  dif- 
ference between  the  testimony  of  these  wit- 
nesses should  not  have  been  submitted  to  the 
Jury  as  of  possible  controlling  Importance  in 
determining  the  amount  of  plaintlCTs  recov- 
ery ;  for,  notwithstanding  those  differences, 
the  fact  remained  wichout  dispute  that  the 
payment  was  applied  in  acquittance  of  taxes 
collected  for  1912,  and  this  was  an  unlaw- 
ful conversion  of  the  money  so  applied,  ac- 
coDipUshed,  if  not  by  defendant's  direction, 
at  least  with  his  full  acquiescence  and  con- 
sent In  either  case  the  sureties  were  lia- 
ble. 

The  law  dlrected  the  proper  application  of 
the  payment,  but  the  county,  as  a  comiMslte 
governmental  agency,  could  not  know  and 
was  under  no  duty  to  Inquire,  at  Its  peril, 
from  what  source  the  money  came.  It  was 
the  duty  of  the  defendant  to  see  that  a  proper 
application  was  made.  If  the  county  treasurer 
was  a  party  to  the  misappropriation,  that  did 
not  lessen  defendant's  wrong  in  permitting  it 
to  be  made  nor  excuse  him  and  his  sureties. 
The  sureties  were  liable  for  all  moneys  re- 
ceived by  their  principal  after  their  bond 
was  given.  They  could  not  relieve  them- 
selves by  showing  that  their  priudpal  used 
such  moneys  or  any  part  thereof  to  satisfy 
past  delinquencies.  Highly  favored  as  sure- 
ties generally  are,  their  rights  in  the  pres- 
ent case  were  limited  by  the  positive  law 
the  observance  of  which  by  their  prin(ipal 
their  bond  was  intended  to  secure.  To  al- 
low the  credit  did  not  correct  the  wrong  that 
had  been  done  nor  fill  the  undisputed  void 
In  the  county  treasury,  while,  as  for  sure- 
ties, the  course  adopted  merely  shifted  the 
burden  of  making  good  defendant's  defldt 


from  one  set  of  mreUes  to  another.  Tbe 
deifendant  shoald  not  hare  beat  heard  te 
dalm  a  credit  fw  ttw  warn  in  qnestlcii  on  his 
colleetlonB  for  1918  after  he  had  rec^Ted  a 
credit  for  the  same  mm.  on  bSa  collections 
for  1912.  He  omsented  at  least  to  the  un- 
lawfot  miaamAicatloa  of  the  payment  vb« 
it  was  witmn  his  power  and  da^,  as  pre- 
scribed by  law,  to  see  that  a  proper  applica- 
tion was  made,  and  that  should  have  be» 
the  end  of  his  claim  for  a  further  credit  of 
the  same  sum ;  should  have  been  the  end  of 
the  contention  on  the  part  of  the  anrettes 
that  the  payment  be  credited  to  the  fund  on 
account  of  whldi  It  had  been  rec^red  by  the 
defendant  If  the  defendant  had  simply  de- 
livered the  sum  in  question  to  the  treasurer, 
and  without  fault  on  his  part  It  bad  been 
improperly  ^credited  on  his  collectlona  for 
1912,  no  doubt,  the  sureties  would  hare  been 
entitled  to  have  its  use  adjudged  in  acquit- 
tance of  the  collections  for  1913.  Most  likely 
the  court  below  took  the  view  of  the  law 
herein  expressed,  and  our  difference  arises 
out  of  our  different  conclusion  as  to  the  ef- 
fect of  the  erldenoe ;  but  to  us  It  aeons  that 
the  undisputed  testimcmy  establishes  the  fact 
that  defendant  was  at  least  a  wllUng  party 
to  the  misapplication  of  the  payment,  though 
he  may  not  have  suggested  it  in  the  first 
place,  and  afterwards  allowed  the  credit  te 
remain  as  It  had  be&i  placed  for  suc3i  braeflt 
as  might  ther^y  accrue  to  him.  This  was  a 
conversion  of  the  money.  He  had  therefore 
no  right  to  the  credit  claimed  in  this  action, 
and  to  permit  the  sureties  to  have  the  pay- 
ment credited  against  their  liability  would 
allow  them  to  make  a  shield  and  a  defense  of 
the  wrong  of  tbe  officer  whose  faithful  dis- 
charge of  the  duties  of  his  office  they  tiad 
guaranteed.  State  t.  Sooy,  39  N.  3.  Law, 
5^9;  Walker  County  v.  Fidelity  &  Deposit 
Co.,  107  Fed.  851,  47  a  0.  A,  15. 

We  have  had  no  brief  for  appellees.  We 
have  inferred  the  nature  of  the  defense  frcon 
the  authorities  dted  by  appellant.  Our  best 
judgment  is  that  the  court  erred  in  Its  action 
on  the  charges  and  in  OTemiUnf  the  motloB 
for  a  nev  triaL 

SeTersed  ffnd  lemanded, 

ANDERSON,  a  J„  and  UcOKMLI^  and 
OABDNER,  J  J.,  ooncar. 
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KEAKNS  T.  MOBILE  LIGHT  ft  B.  Ca 
(1  DiT.  980.) 
(Supreme  Court  of  Alabama.    jQfie  1,  1916.) 

1.  Stbbbi  Batlboads  «=»117(8)  —  Ura  or 

PBOFEBTZ  —  SUFFICIBKOY  OF  S1ONAJL8  OB 

Babbiebs — Qttestion  fob  Jtjbt. 
The  safficiency  of  signals  or  barriers  to  give 
reasonable  warning  of  or  security  agaiuBt  ex- 
ictiog  danger,  especially  with  respect  to  their 
character,  number,  and  arrangement,  is  general- 
ij  a  question  of  fact  for  the  jury. 

[Kd.  Note.— I<'or  other  easeo,  see  Street  Rail- 
roads, Cent  Die.  H  241*  242,  251,  262;  Dec. 
Dig.  «=»117(3).r 

2.  Stbxbt  Railroads  «s3ll7(3)  —  Use  or 

PBOPEBTT   —   EXOATATIOK    —    SlOHAU  — 

Question  fob  Jubt. 
On  the  evidence  in  an  action  against  a  street 
railroad  for  damages  to  an  automobile  driven 
into  an  excavation,  the  question  whether  two 
rows  of  red  lights  about  eight  feet  apart  on  each 
side  of  the  track,  between  the  rails  of  which 
there  was  an  excavation,  constituted  a  reason- 
able and  safficient  warning  to  travelers  not  to 
pasa  along  the  car  track  between  the  Ugbts, 
held  for  £e  jnry. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  S41.  242,  251,  2B2;  Dee. 
Dig.  «=all7(3).] 

8  Stbebt  Bailboads  «=»110(2)— Injubt  on 

TBACK— CONOTBUOriON  OF  PUIADINO. 

Where  the  complaint  in  an  action  against  a 
street  railroad  for  damages  to  an  automobile 
diareed  its  negligent  failure  to  guard  an  exca- 
vation with  proper  and  sufficient  danger  sig- 
nals, a  plea  alleging  by  way  of  conclusion  that 
plaintiff  "earned  the  ri^''  of  dilTing  bdnveen 
the  li^ts  was  necesearily  to  be  regarded  as  sim- 
p!v  n  plea  of  the  general  isnae. 

fEd.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  J  224 ;  Dec.  Dig.  «=»110(2).l 

Appeal  from  Law  and  Equity  Court,  Mo- 
Ule  County ;  Saffold  Berney,  Judge. 

Action  by  Robert  J.  K earns  against  the 
Mobile  Ugbt  Sc  Rallrosd  Company  for  dam- 
ages for  injuries  to  an  automobile.  Judgment 
for  defraidant  on  the  pleadings,  and  plain- 
tiff appeals.  Transferred  from  Court  of  Ap- 
peals under  section  6,  p.  449,  Acts  1911.  Re- 
versed, rendered,  and  remanded. 

The  second  count  of  Qie  complaint  charges 
ttiat  defendant  street  railway  company  was 
lep^ring  its  track  or  roadbed  on  Govern- 
ment stre^  in  the  city  of  Mobile,  and  had 
made  large  and  dangenras  holes  and  excava- 
tions  ther^,  of  wht<di  It  became  defendant's 
duty  to  warn  travelers  on  the  street  of  the 
nature  and  locatitm  of  said  ncavatlon;  that 
defendant  wholly  disregarded  and  negligent- 
ly failed  in  said  duty,  and  negligently  fail- 
ed to  goard  certain  of  said  excavations  with 
proper  and  sufficient  danger  signals,  and  as 
the  proximate  result  of  said  negligence  of 
■aid  defendant  an  aut<xnoblle  then  and  there 
owned  by  said  plaintiff,  and  being  then  and 
there  driven  over  and  upon,  and  then  and 
there  lawfully  on  and  upon,  the  said  Oovem- 
ment  street,  while  being  driven  in  an  easterly 
direction  over  and  along  said  Government 
street  In  the  nighttime,  and  without  any 
fanlt  on  the  part  of  the  plaintiff,  his  said 
automobile  was  driven  into  the  said  holes 


and  excavationa,  etc.,  to  the  damnge  of  snld 
automobile,  etc. 

The  third  plea  of  defendant  was  as  fol- 
lows: 

Defendant  says  that  the  excavation  complain- 
ed of  was  between  the  rails  of  one  of  defend- 
ant's traces  and  within  20  inches  on  each  side 
thereof,  and  that  defendant  had  caused  red  lights 
to  be  set  out  in  a  row  on  each  side  of  said  ex- 
cavation, one  light  at  each  end  of  the  excava- 
tion and  one  light  about  the  middle,  which  said 
two  rows  lights  were  not  more  than  eight 
feet  a^rt,  and  which  said  two  rows  of  lights 
plaintiff  observed,  and  nevertheless  undertook  to 
drive  his  automobile  between  the  said  rows  of 
red  lights,  and  diereby  voluntarily  assumed  the 
risk  of  so  doing. 

To  tbla  plea  plalnUfl  teplieA  specially  as 
follows: 

That  the  excavation  by  said  plaintiff  complain- 
ed of  was  between  the  rails  of  defendant's  track, 
and  within  20  inches  on  each  side  thereof,  and 
defendant  did  have  three  red  lights  stationed  in 
a  row  on  each  side  of  said  excavation,  one  at 
each  end  thereof,  and  one  about  the  middle, 
which  two  said  rows  of  red  lights  were  eight 
feet  apart  And  plaintiff  avers  that  defendant 
did  have,  and  In  addition  to  two  said  rows  of  red 

Xts  did  station,  have,  and  maintain,  numerous 
■r  red  lights  on  the  south  side  of  said  excava- 
tion, and  on  the  south  side  of  Government  street 
opposite  the  said  excavaticm,  and  extending  to 
the  south  curb  of  said  Government  street,  so 
that  by  reason  of  the  stationing  and  mainte- 
nance of  the  said  lights  as  aforesaid  it  was  made 
to  appear  that  the  whole  of  the  south  ride  of 
the  Bud  Govemmmt  street  opporite  the  said  ex- 
cavation was  dosed  to  traffic,  and  to  vehides 
being  run  and  operated  over  and  along  the  said 
street,  and  that  the  space  of  eight  feet  between 
the  said  two  rows  ot  red  lights  was  unobstmet 
ed  and  safe  for  traffic  and  travel;  that  the 
plaintiff,  in  view  of  the  said  lights  being  sta- 
tioned and  maintained  as  aforesaid,  did  reason- 
ably believe  that  the  said  space  and  opening  be- 
tween the  two  rows  of  lights  ^cht  feet  apart 
was  unobstructed  and  safe  for  traffic  and  travel 
and  did  while  exercising  reasonable  care  and 
caution  drive,  or  cause  to  be  driven,  his  auto- 
mobile between  the  said  two  rows  of  llgbts 
eight  feet  apart,  as  a  result  whereof  the  said 
plaintiff's  automobile  did  drop  and  fall  into  the 
excavation  made  and  mointnined  by  the  said  de- 
fendant between  the  said  two  rows  of  red  lights, 
and  otherwise  unguarded  by  the  said  defendant, 
causing  thereby  proximately  the  damage  to  the 
plaintilfs  said  automobile  in  his  complaint  com- 
plained of.  And  this  the  said  plaintiff  is  ready 
to  verify. 

The  court  overruled  plaintiffs  demurrer 
to  plea  3,  and  sustained  defendant's  demurrer 
to  replication,  and  plaintiff  took  nonsuit, 
with  bill  of  exceptions. 

Stevens,  McCorrey  &  McLeod  and  D.  B. 
Goode,  all  ot  Mobile,  for  appellant  Harry 
T.  Smith  &  Oaffey,  ot  Mobile,  foi;  ai^eUee- 

SOMERVILLE,  J.  The  question  of  de- 
cisive Importance  In  this  case,  as  presented 
by  the  demurrer  to  defendant's  third  plea,  is 
whether  the  nine  red  lights  stationed  as 
warning  signals — three  on  each  side  of  de- 
fendant's street  railway  track,  with  an  open 
space  of  eight  feet  occupied  by  the  track  be- 
tween them — were,  as  a  matter  of  law,  a 
sufficient  warning  to  travelers  In  vehicles, 
who  saw  the  lights,  that  the  street  way  with- 
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In  the  two  rows  of  lights  was  In  a  condition 
dangerous  or  Impassable  for  Tehldes. 

[1]  It  must  of  course  be  conceded  that,  as 
a  general  rule,  the  sufficiency  of  signals  or 
barriers  to  give  reas<»iable  warning  of  or 
security  against  existing  danger,  especially 
with  respect  to  their  character,  number,  and 
arrangement,  is  a  question  of  fact  for  the 
Jury.  Counsel  for  appellant  hare  collected 
a  number  of  cases  so  holding:  Mayor,  etc, 
of  Baltimore  t.  Maryland,  166  Fed.  641,  92 
a  0.  A.  336;  Meek  t.  Nebraska  TeL  Co.. 
96  Nebi  639,  148  N.  W.  326;  McMahon  t. 
City  of  Boston,  190  Mass.  388,  76  N.  E.  967; 
Grlder  r.  Jefferson  Realty  Co.  (Ey.)  118  a  W. 
691 ;  Stockton  Auto  Oo.  t.  Confer,  IM  Gal. 
402,  97  Paa  881;  finttoa  t.  City  of  Snohom- 
ish, 11  Wash.  24.  88  Piac.  273.  48  Am.  St:  Rep. 
847;  Donnelly  t.  CUy  ct  Bodiester.  166  N. 
Y.  SIS^  60  N.  B.  989.  See,  also,  Fox  r.  Whar 
ton,  04  N.  J.  Law,  458,  45  AU.  793. 

[I]  We  were  at  first  of  the  (^tlnlon  that, 
aa  a  matter  of  simple,  practl<«l  cmnmon- 
soise,  the  two  rows  of  led  lights,  as  abown 
by  the  plea,  constltated  a  reasimable  and 
Bofflclent  warning  to  trarelers,  regardless  of 
all  other  drcumatancea,  not  to  pass  tAong  the 
car  track  between  t3ie  lights;  but,  upon  fur- 
ther ctmstteratim,  we  ate  of  the  opinion 
that  that  conclusion  cannot  be  safely  reached 
by  the  court,  and  that  ttie  question  should  be 
determined  by  the  Jniy  in  the  light  ct  all 
the  focta.  It  may  be  that  the  street  lights 
made  visible  to  plaintiff  the  excavations  out- 
side of  the  rails,  but  not  those  inside;  and  it 
is  conceivable  that  two  audi  rows  ot  lights 
might  be  placed  to  guard  outside  ^cavatlons 
alone,  with  nevertheless  a  safe  and  unbrok- 
en passageway  within.  It  does  not  appear 
how  far  the  excavations  extended  along  the 
track,  nor  how  far  apart  the  lights  were  in 
the  rows — a  circumstance  which  might  favor 
conflicting  Inferences  aa  to  the  slgnlflcance 
of  the  lights  as  they  aiH>eared  to  plalntlfl. 
It  may  well  be  that  a  Jury  would  have  no 
difficulty  in  finding  that  the  lights  were,  un- 
der all  the  circumstances,  a  sufficient  warn- 
ing against  the  attempted  passage,  or  that 
plalntlfl  was  In  any  case  guilty  of  contribu- 
tory negligence.  But  we  think  the  jury 
ought  to  pass  on  these  qnestlons.  We  hold, 
therefore,  that  the  plea  was  subject  to  the 
demurrer,  which  should  have  been  sustained. 

[S]  Although  the  plea  alleges,  by  way  of 
conclusion,  that  plaintiff  "assumed  the  risk" 
of  driving  between  the  lights,  the  plea  Is  nec- 
essarily to  be  regarded  simply  as  a  plea 
of  the  general  Issue,  since  It  Is  In  traverse  of 
the  complaint,  which  charge  a  negligent 
failure  to  guard  the  excavations  with  "prop- 
er and  sufficient  danger  signals."  If  the  sig- 
nals were  tuStctent,  plaintiff's  case  fails.  If 
they  were  not  enfficlent,  plaintiff  did  not, 
merely  hecoute  he  sate  them,  assume  the  risk 
of  a  danger  which  they  did  not  fairiy  tore- 
cast. 


The  other  special  pleas  were  not  sabject  to 
the  demurrera  assigned.  For  the  error  in 
overruling  the  demurrer  to  plea  3,  the  Judg- 
ment  will  be  reversed,  and  one  here  rendered 
sustaining  the  donurrer,  and  the  cause  will 
be  remanded. 

Reversed,  r^dered,  and  remanded. 

ANDEISSON,  C.  J.,  and  MATFIBIjD  and 
TH0UA8,  JJ^  concur. 


Sx  parte  HILIj.   (6  Div.  291.) 
(Supreme  Ooart  of  Alabama.    May  4,  1916.) 

1.  JcDOKS  «s>47(l)  _  DisquALmoATioii  — 

CBAaGBS  AGAINBT  OmOEBS. 

Under  Acts  Sp.  Bess.  1909.  p.  268.  i  1.  pio- 
viding  (or  the  appointmoit  oi  trial  court  ste- 
nographers by  the  judges  thereof,  and  declaring 
tliat  ue  stenographer  shall  be  an  officer  of  the 
coart,  and  shall  hold  office  for  the  term  of  the 
judge,  provided  that  the  judge  shall  have  power 
to  remove  the  stenographer  on  proper  charcea 
filed  in  writing,  and  duly  sworn  to,_  the  Jndce 
may  personally  hear  and  determine  ue  cbaiges. 
thoufQ  Bwom  to  by  htmnfflf. 

fSU.  Note.— For  other  caaea,  see  Jodses,  Cent 
Dfe.  If  214-219.  228;  D^Olg.  «s947a).1 

2.  COUBTS    «»57(l)~OmCKBB  — SlKlfOOU- 

PHEBS— Flags  or  Sekvice. 
TTnder  Acta  Sp.  Sess.  1909.  p.  263,  provid- 
ing for  the  appointment  of  trial  court  stenogra- 
phers  by  the  judge  thereof,  and  providioc  in 
section  4  that  the  stenographer  sluUl  serve  in 
the  drcait  for  whidi  he  b  appointed,  the  judge 
hns  no  right  to  assign  a  court  stenogra^er  to 
serve  in  another  circuit  to  which  th«  judge  is 
assiKoed  to  preside. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  H  198.  199;  Dec.  Dig.  «a.57{l).] 

3.  CouBTB  «=>S7(1>— Offickbs— PsOCBBOXROa 
roB  Rkhoval— PI.ACB  or  Tbiai.. 

Where  a  judge  files  diargee  against  a  conrt 
stenographer  of  his  own  circuit,  he  most  try 
such  charged  at  arane  appropriate  place  within 
that  circuit,  and  not  in  another  circuit  where  he 
has  been  assigned  to  pretfde  tmporarily. 


g3d.  Note.— For  othor  cues,  see  Courts,  Cut 
.  11  198, 199;  Dec  Dig.  «s>57(D.] 

Petition  by  Charles  F.  HUl  fi>r  problbltion 
to  the  Hraiorable  James  B.  Blackwood,  Judge 
of  the  Stxteenm  Judicial  Circuit,  reatralnlng 
him  from  trying  charges  against  the  petition- 
er aa  official  etenographer.  Writ  granted 
in  part 

The  petition  shows  the  following:  Peti- 
tioner was  appointed  as  official  stenographer 
for  said  court  by  Judge  Blackwood  in  1911, 
under  the  act  approved  August  26, 1909  (Acts 
1909,  p.  263).  Judge  Bladiwood  was  mrdered 
by  the  Chief  Justice  of  the  Supreme  Conrt 
to  preside  In  the  drcult  court  of  Jefferson 
county,  the  Tenth  Judicial  circuit  for  dght 
weeks  beginning  January  3,  1916,  and  he 
forthwith  ordered  petitioner  to  appear  at 
said  time  and  place,  to  wit,  Monday,  January 
S,  1916,  at  10  o'clock  a.  m.,  in  the  Ly<xi- 
Terry  Building,  and  take  up  his  duties  as 
official  court  reporter  for  his  circuit  Peti- 
tioner declined  to  serve  as  reporter  in  Jeffer^ 
s<m  county  in  cmnpliance  with  said  ordw. 
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and  after  some  correspondence  between  him 
and  said  Judge  the  Jndfe  filed  written 
charges  under  bla  own  oath  In  the  <^ceB  of 
the  ctrcnit  derk  both  of  Jefferson  and  of 
Blount  counties,  the  latter  being  In  the  Six- 
teenth circuit,  and  notified  petitioner  to  ap- 
pear and  defffiid  same^  if  he  (Aoee  to  do  so, 
in  the  Lyon-l^rry  Building  In  Birmingham 
on  January  10,  1916.  The  chai^  filed  are 
that  petitt(»ier  failed  and  refused  to  serre 
ajB  reporter  in  Birmingham,  as  ordered  by 
the  judge,  and  that  he  has  been  guilty  of 
misconduct  in  office  in  and  about  and  per- 
taining to  the  duties  of  his  office.  In  his 
answer  to  the  rule  the  judge  admits  the  facts 
alleged  in  the  petition,  but  affirms  the  duty 
of  petitioner  to  serre  as  directed  by  him, 
and  affirms  his  own  power  and  duty  as  judge 
to  pass  upon  the  charges  made  by  himself 
as  affiant  He  affirms  also  his  power  to  hear 
and  determine  the  proceedings  In  Birming- 
ham, though  he  avers  that  he  would  not  have 
heard  It  outside  of  the  Sixteenth  drcutt 
against  petitioner's  objection. 

O.  G.  Nesmlth  and  Lake  P.  Hunt,  boUi  <tf 
Birmingham,  for  fl$q;>ellant.  J.  B.  Ka<^- 
wood,  of  Oadsden,  pro  se. 

SOMKKTII^B,  J.  Section  1  of  the  act  ap- 
proved August  26,  1909  (Sp.  Se&s.  Acts  1909, 
p.  263)  provides  for  the  appointment  of 
trial  court  stenographers  by  the  Judges 
thereof,  and  declares: 

"Said  stenographer  shall  be  an  officer  of  the 
court  and  shall  bold  office  for  the  term  of  the 
judge  appoioting  him ;  provided,  that  the  judge 
of  said  court  shall,  at  any  time,  have  power  to 
remove  such  official  stenographer  npon  proper 
charges  filed  in  writing  and  entered  of  record 
duly  sworn  to,  for  incompetency,  neglect  of 
duty,  insubordination,  or  misconduct,  if.  after 
hearing  such  charges  and  such  proof  as  may  be 
offered  in  so  port  thereof  and  against  the  same, 
it  shall  appear  that  such'<diaivei  are  well  found- 
ed and  satisfaotorily  proven.'*^ 

[1]  A  proceeding  under  this  act  for  the 
ronovol  of  a  court  stenographer  la  somewhat 
analc^ous  to  a  proceeding  for  contempt,  and 
we  think  that,  whether  It  is  instigated  by 
the  judge  or  not,  It  was  Intended  that  he 
should  personally  bear  and  determine  the 
case,  and  that  the  ordinary  rule  of  disquali- 
fication does  not  apply.  It  la  unnecessary 
to  elaborate  the  reasons  for  this  conclusion, 
since,  by  amendment  of  the  act,  court  ste- 
nographers are  now  removable  at  the  discre- 
tion of  the  judges  who  appcdnt  them.  Sess. 
Acts  1916,  p.  859. 

[2]  Section  4  of  the  act  referred  to  pre- 
scribes the  territory  within  wtilch  a  court 
stent^apfaer  shall  serve,  and  this  is  very 
clearly  the  circuit  for  whldi  he  la  appointed. 
He  ia  an  officer  of  the  circuit  court,  and  not 
an  attache  of  the  Judge,  and  we  can  discover 
no  authority  for  his  assignment  to  work  out- 
side of  his  proper  circuit  It  follows  that 
the  requisition  made  upon  petitioner  by  the 
respondent  judge  was  dlsob^ed  without  any 
breach  of  official  duty. 


We  shall,  at  coarse,  presome  that,  if  peti- 
tioner has  not  othrawlse  given  any  cause  for 
his  just  removal  from  office,  the  learned  re- 
spondent judge  will  dismiss  the  proceeding 
in  accordance  with  the  views  above  re- 
pressed. 

[3]  We  are  of  the  i^lnion,  howevOT,  that, 
since  respondent  can  conduct  this  proceeding 
<Hi1y  as  Judge  oi  the  ^xteenth  judi(dal  cir- 
cuit he  must  necessarily  do  so  at  some  ap- 
propriate  place  within  the  (drcoit,  and  not 
elsewhere. 

It  results  that  the  prayer  to  restrain  re- 
spondent from  hearing  and  detenoining  the 
removal  charges  against  i>etltl<Hier  will  be 
denied;  but  the  prayer  to  perpetually  re- 
strain respondent  from  hearing  the  cause 
outside  of  the  Sixteenth  Judicial  drcult  will 
be  granted,  and  the  prc^r  writ  to  that  end 
will  forthwith  issue. 

ANDBRSON,  C.  J.,  and  liATFIELD  and 
THOMAS,  JJ.,  concur. 


LOUISYII^LE  &  N.  R.  OO.  T.  LOVELI* 
(OTHcT.aaO.) 
(Supreme  Oourt  ^  Alabama.   May  18,  191d.) 

1.  EJVinENCB  ®=9547— EXAHIIfATIOlV   OF  BZ- 
FXBTS— DlSCEETION  OT  TbIAL  COWI. 

The  examination  of  a  physician  testifying 
as  an  expert  as  to  the  personal  injuries  alleged 
to  have  been  received  by  the  plaintiff  was  of 
neceasi^  largely  diserettonary  with  the  trial 
court. 

[Ed._Note.— Fw  other  cases,  see  Evidence, 
Cent  Dig.  f  2364 ;  Dec.  Dig.  ^»547.] 

2.  Evidence  «=»536  —  Expebt  Tbstiuont  — 
QuALincATioN  or  Witness. 

A  general  knowledge  of  the  department  to 
which  the  specialty  belongs  Is  enough  to  quality 
a  witness  to  testify  thereto. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2343,  2344,  2347 ;  Dec.  Dig.  ^ 

636.] 

3.  Evidence  ^»54d— Discbetion  or  Trial 
CouBT— Qualification  or  Expebt. 

The  snffidoicy  of  a  wttoess'  knowledge  of 
the  subject  inquired  about  to  qualify  him  to 
speak  as  an  expert  in  the  matter  is  addressed  to 
the  discretion  of  the  trial  courL 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i  2363 ;  Dea  Dig.  ^546.] 

4.  TbIAI.  ^262(9)  —  INJUBT  ON  Railboad 
Tback-Instbuctionb— Evidence. 

In  an  action  for  injuries  in  a  collisicm  be- 
tween defendant's  train  and  plaintififs  team  and 
wa^on,  where  there  was  some  evidence  of  con- 
ditions which  would  require  the  observance  of 
the  statute  relating  to  lookout  and  signals  at  a 
crossing,  there  was  no  error  in  charging  the 
jury  thereon,  m  in  refuHlng  defendant's  request- 
ed charge  taking  sudi  evidence  from  the  Jury's 
considention. 

rl.  Notfe— For  other  eases,  see  OMel,  Cent. 
I  608 ;  Dec  Dig.  «»252(9).] 

Appeal  from  Circuit  Court,  Cullman  Coun- 
ty ;  Robert  O.  Brlckell,  Judge. 

Action  by  R.  N,  Lovell  against  the  Louis- 
ville &  Nashville  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Transferred  from  Court  of  Appeals  under 
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section  6,  ^  449,  Act  April  18,  1911.  Af- 
firmed, f 

Ueo,  H.  Parker,  of  Cullman,  and  EJyster  & 
Hyster,  of  New  Decatur,  for  appellant  A. 
A.  Oriffitb.  of  Gnllman,  and  Callahan  &  Har- 
ris of  Decatur,  tor  appellee. 

If AYTIELD,  J.  This  Is  an  action  to  reooT- 
er  damages  for  Injuries  received  In  conse- 
quence of  a  collision  betweoi  appellant's  ac- 
commodatlOD  train,  and  appellee's  team  and 
wagon,  In  wbldi  colUslon  two  mules  of  ap- 
pellee's were  killed,  and  his  wagon  was  de- 
molished, and  appellee  himself,  as  he  claims, 
received  severe  personal  Injuries ;  he  being  In 
the  wagon  and  driving  tba  team  at  the  time 
of  the  collision. 

The  case  was  tried  on  the  Issues  of  negli- 
gence on  the  part  ot  the  defendant  In  the 
operati(»i  and  management  ct  the  trains,  In 
the  failure  to  give  the  statutory  signals,  etc., 
and  of  contributory  negligence  on  the  part  of 
the  plaintiff  In  falling  to  stop,  look,  and 
llstoi,  befbre  attempting  to  cross  the  rail- 
road trade,  and  In  falling  to  observe  and 
avoid  the  dai^er. 

Dr.  Hays,  a  physician,  tesUfled  as  an  ex- 
vert  aa  to  tiie  personal  Injuries  alleged  to 
have  been  rec^ved  by  plaintiff,  In  the  parUc- 
nlara  of  extent,  character,  and  probable  caune. 

[1, 2]  There  was  no  error  in  any  of  the 
rulings  as  to  such  evidence.  The  examina- 
tion <tf  such  witnesses  as  to  such  matters  is, 
of  necessity,  largely  discretionary  with  the 
trial  court,  and  we  find  no  abuse  of  the  dis- 
cretion, nor  any  denial  to  the  defendant  of 
any  of  Its  rights  In  and  to  such  examinations. 
A  general  knowledge  of  the  department  to 
which  the  specialty  belongs  Is  enough  to 
qualify  a  wltoess  to  testify  thereto,  and  If 
sudi  one,  in  the  opinion  of  the  court,  hare 
special  acquaintance  with  the  immediate 
line  of  inquiry,  he  need  not  be  thoroughly 
acquainted  with  the  differentia  of  the  spe- 
dflc  specialty  under  consideration. 

[3]  The  sufficiency  of  a  witness*  efficiency 
In  knowledge  of  the  subject  Inquired  about 
to  qualify  him  to  speak  as  an  expert  In  the 
matter  is  addressed  to  the  discretion  of  the 
trial  court  and  its  rulings  thereon  can  be 
disturbed  only  on  Its  clearly  appearing  that 
the  court's  action  was  erroneous.  Alabama 
Consol.  Goal  &  Iron  Co.  v.  Heald,  168  Ala. 
627,  63  South.  162. 

[4]  Counsel  for  appellant  are  In  error  in 
treating  the  case  as  if  the  undisputed  evi- 
dence showed  the  track  to  be  straight  for 
such  distance,  on  either  side  of  the  point  at 
whidi  the  collision  occurred,  as  to  take  the 
case  out  of  the  Influence  of  the  statute  which 
requires  those  operating  iocdmotives  end 
trains,  as  In  this  case,  to  keep  a  special  look- 
out, and  to  sound  signals  of  alarm,  etc.  It  is 
true  that  the  great  weight  of  the  evidence 
tends  to  show  that  the  track  .was  straight 
and  free  from  olwtmcU<»is  as  to  view,  etc; 


but  there  was  some  evidence  of  conditions 
which  would  require  the  observance  of  the 
statute,  and  therefore  there  was  no  error  tn 
charging  the  Jury  on  this  subject  and  phase 
of  the  case,  as  was  done,  nor  In  refusing  re- 
quested charges  to  the  defendant,  wbidi  took 
from  the  jury  the  consideration  of  the  evi- 
dence on  this  subject 

Tile  evidence  was  in  dispute  as  to  ea<li  of 
the  issues  tried,  and  we  are  not  prepared  to 
say  that  the  trial  court  erred  In  decllnlns 
to  set  aside  the  verdict  and  award  a  new 
trial. 

AfBrmed. 

ANDERSON,  G.  J.,  and  SOlfBBYILLB!  and 
THOMAS,  JJ.,  concur. 


MARTIN  T.  CANNON  et  aL   (6  DIt.  854  > 
(Supreme  Court  ot  Alabama.    Hay  18,  191&) 

1.  Plbadino  «s»34('0— DnnnuB— Constbuo- 
noH. 

A  pleading  assailed  by  demurrer  must  be 
oonstmed  more  strongly  against  the  pleader. 

[Ed.  Not&— For  other  casfls,  mm  Pleading 
Cent  Dig.  1  66;  Dec.  Dig.  «s>34(4).] 

2.  Pabtition  9=»55(2)— Biu>— Bkittisxiz^ 

InTSBXST  or  G01CPi:.AXNANT8. 

A  bin  for  the  sale  of  realty  and  a  distribu- 
tion of  the  proceeds  among  the  owners,  brought 
under  Code  1886,  |  8253  et  aeq.  (Code  1907.  { 
5222  et  seq.),  alleffing  that  respondent  owned  an 
undivided  three-quarters  interest,  and  that  the 
three  complalDants  owned  a  ona-fourth  inter- 
est, without  averring  the  respective  interests  of 
the  complainants,  was  defective,  since  the  court 
could  not  know  bow  to  distribute  the  proceeds, 
and  as  the  intendment  that  they  owned  the  one 
quarter  interest  equally  could  not  be  indulged 
on  demurrer. 
[Ed.  Note.— For  other  cases,  see  Partitim, 

gl-'^Mi"*'  "^"^  °^ 

^ipeal  from  Chancery  Ooort,  GnUman 
Coun^;  James  B.  Hoiton,  Jr.,  Chancellor. 

Bin  by  A.  W.  Cannon  and  others  against 
W.  G.  Martin  for  the  sale  of  realty  and  a 
distribution  of  the  proceeds.  Decree  tar 
complainants,  and  defendant  appeals.  Re- 
versed, and  decree  rendered  sustaining  the 
demurrer,  and  cause  remanded  with  leave 
to  amend. 

F.  EL  St  John,  of  Cullman,  for  appelant. 
A.  A.  Qrifflth,  of  Oullnian.  tor  aiq;»elleea. 

ANDERSON,  a  J.  [1> H  The  blllin  tUs 
case  seeks  a  sale  of  certain  real  estate  and 
a  distribution  of  the  proceeds  between  the 
owners  thereof.  The  bill  alleges  that  the  re- 
spondent owns  an  undivided  three-fourths 
Interest  In  the  land,  and  that  the  three  com- 
plainants own  a  one-fourth  Interest  In  said 
land.  The  bill  does  not  aver,  however,  there- 
spccUre  Interests  of  the  complainants-  in  and 
to  the  said  undivided  one-fonrth  Interest,  and, 
from  aught  that  appears,  their  respective  in- 
terests may  be  different  and  unequal,  and 
pleading,  when  assailed  upon  demurrer,  mnst 
be  construed  more  strongly  against  the 
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pleader,  and  tlila  Identical  ptdnt  was  made 
by  groond  4  of  Oie  napcsAeaVa  deunurer. : 
FnHD  the  aTerments  at  tbls  blU,  the  coart 
would  not  know  how  to  dlatrlbnte  the  pro- 
ceeds of  the  sale  as  between  the  three  com- 
plainants, as  It  does  not  show  that  they  own 
equally  tiie  undlTlded  me-foarth  interest, 
and  Interoices  and  Intendments  that  they  do 
cannot  be  Indnlged  In  omstdnlntr  a  demur- ; 
ler  to  the  Mil.  The  case  of  Hlllens  t.  Biins-  ] 
Held,  106  Ala.  60S,  IS  South.  601,  dted  and 
relied  upon  1^  cxmnsel  In  ttappvrt  of  the  sof- 
fldency  of  the  bfll  does  h<ad  that  section 
5206  of  the  Code  of  1807,  as  to  the  contents 
ot  a  petition  for  the  dlvUdoi  or  partition  of 
land  In  kind,  does  not  apply  to  proceedings 
under  subsequent  sectims  for  the  sale  of 
land  for  division,  but  we  think  that  said 
case  holds  and  directs  that  a  petition  or 
bill  for  a  sale  for  ^stributlon  must  set  forth 
the  refipectlve  Interests  of  the  ownuv  at  the 
land.  We  quote  from  the  (Vinlon; 

"In  all  judicial  proceedings,  the  essential  facts 
constituting  the  cause  of  action  must  appear, 
In  a  way  that  an  issue  can  be  formed  upon  them, 
and  so  that  the  court  can  proceed,  in  an  intel- 
ligent manner,  to  observe  and  enforce  the  rights 
of  the  parties.  When  we  read  and  analyze  the 
WTeral  prOTiaiona  of  the  several  sections  of  thia 
qrstem,  we  see  plainly  that  no  case  would  be 
stated  upon  which  thb  court  could  intelligently 
act.  which  failed  to  show  that  there  was  a 
joint  or  common  property,  end  what  that  prop- 
erty was ;  that  there  were  joint  or  common  own- 
ers thereof,  who  they  were,  and  their  respective 
intereitt  therein." 

Again  it  was  said  In  said  c^lnlon: 
"We  must  not,  however,  be  understood  aa  hold- 
ing that  the  statutory  Bystem  for  the  sale  of 
property  for  distribution,  as  embodied  in  sec- 
tions 3253  to  3259,  inclusive,  supra,  does  not 
require  the  petition  for  a  sale  to  set  forth  a 
proper  description  of  the  property  to  be  sold, 
and  to  make  the  joint  tenants,  or  tenants  in 
common,  parties  thereto,  ahoioinff  their  reapec 
tire  inieretta  <f»  the  property."  (Italics  sup- 
plied.) 

We  think  tbat  good  pleading  requires  that 
the  petition  or  bill  should  set  forth  the  in- 
terest of  each  Joint  owner,  and  not  leave  It 
to  conjecture  or  Inference,  which  the  pres- 
ent bill  falls  to  do,  and  which  said  Infirmity 
was  pointed  out  by  the  respondent's  demurs 
rer,  and  the  chancery  eonrt  erred  tn  over- 
mllng  said  demurrer. 

I^e  decree  of  the  chancery  court  is  re- 
versed, and  one  is  here  rendered  sustaining 
the  demurrer,  and  the  cause  Is  remanded, 
and  the  complainants  are  given  30  days 
within  which  to  amend  said  bill. 

Reversed,  rendered,  and  remanded. 

HcGLELLAN,  SAYRB,  and  GABDNER, 
JJ.t  concur. 

POB  V.  SOUTHERN  RY.  CO.    (6  Div.  287.) 

(Supreme  Court  of  Alabama.    May  IS,  1916.) 

1,  Railboaos  «=»480(2)  —  Setting  Fires  — 
Pbiua  Facie  Case. 
Tie  mere  fact  tbat  fire  was  communicated 
to  plaintifF'g  property  from  a  burning  railroad 


ear  or  building  on  the  railroad's  right  of  way 
does  not  make  out  a  prima  facie  case  of  ne^- 
gence,  aa  in  cases  of  sparks  from  passing  en- 
gines or  locomotiTes. 

[£d.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  ii  1710, 1712,  1738 ;  Dee.  Dig.  «s» 
480(2).] 

2.  Railboadb  «=>480(S)  —  SBTTZim  Fzbes  — 
Burden  o»  Pboof. 

Where  an  action  is  against  a  railroad  com- 
pany for  setting  a  fire,  and  there  is  evidence 
tending  to  show  tbat  plaintilTB  building  was  ig- 
nited by  fire  from  a  locomotive,  the  burden  pass- 
es to  the  railroad  to  show  at  least  prima  facie 
that  the  fire  was  emitted  withont  negligence  in 
the  engine's  constmction,  equipment,  or  opera- 
tion. 

[Ed.  Noter— For  otiier  cases,  see  Railroads, 
Cant.  Dig.  I  1711;  Dee.  Dig.  «»480(3).] 

8.  raii.boads  48=:»480(1)  —  scttino  flsbs  — 

Burden  of  Proof. 
Where  fire  is  communicated  from  a  railroad 
right  of  way  in  consequence  of  a  burning  build- 
ing or  a  burning  car  merely  standing  on  the  track, 
in  the  alMence  of  statute  the  same  rules  of  evi- 
dence prevail  as  to  the  burden  of  proof  as  In 
other  cases  of  fire  communicated  from  one  build- 
ing to  another  or  one  premises  to  another. 

[EVl.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  1709,  1716;  Dea  Dig.  «» 
4«K1).] 

4.  NEGUOENCE  «=»21  —  FiBEfl  —  LlABILITT  00 

Owner  op  Pseuises. 
Where  an  owner  of  property  sets  out  fire  up- 
on hte  own  premlsea  for  a  lawful  purpose  and 
in  a  proper  and  careful  manner  and  withont 
negligence,  or  the  fire  accidently  starts  without 
his  fault,  be  is  not  liable  for  damages  caused  by 
its  being  communicated  to  the  property  or  prem- 
ises of  another,  unless  he  Is  thereafter  guilty  of 
negligence  in  failing  to  control  or  extingniali 
such  fire  before  it  spreads. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  S§  28-30;  Dec.  Dig.  ^21.] 

Appeal  ttam  Circuit  Court,  S^ette  Coun- 
ty; Bernard  Harwood,  Judge. 

AcU<m  by  George  W.  Poe,  Jr.,  against  the 
Southern  Railway  Company.  From  a  Judg- 
ment for  defendant,  plalntUT  appeals.  Af- 
firmed. 

Uunn  &  Powell,  of  Jasper,  for  ai>pellant. 
Bankhead  &  Bankhead,  of  Ja^ter,  for  appd- 
lee. 

MAYFIELD.  J.  The  action  is  to  recover 
damages  for  the  destruction  of  a  lot  of  lum- 
ber by  fire.  The  lumber  was  placed  on  the 
defendant's  right  of  way  for  shipment  Fire 
was  communicated  to  It  from  a  camp  or  com- 
missary car  used  by  the  section  hands  of  the 
defendant,  Btatl<Hied  on  a  side  track  near 
plaintiff's  lumber.  The  origin  of  the  fire  in 
the  car,  whether  accident,  negligence,  or  in- 
tentional act.  Is  not  shown.  The  fire  was 
discovered  about  10  o'clock  at  night,  by  the 
smoke's  awakening  those  sleeping  In  or  near 
the  car.  There  were  on  the  same  switch 
track  s<Hne  bunk  cars,  in  which  the  employte 
slept,  a  cook  car,  and  the  commissary  car 
which  burned.  The  other  cars  were  removed 
or  pushed  away,  and  were  not  burned.  The 
burning  car  was  so  far  consumed  and  so  hot 
when  the  fire  was  discovered  that  it  could  be 
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moved,  or  was  moved,  only  a  short  distance. 
All  the  witnesses  who  were  present  testified 
that  the  car  was  not  moved  at  all  after  the 
fire  was  discovered. 

One  of  the  main  contentions  of  the  plaln- 
tltC,  appellant  here,  Is  that  there  were  circum- 
stances and  conflicts  In  the  evidence  tending 
to  show  that  the  car  was  moved  after  the 
fire  was  discovered  and  left  nearer  plain- 
tiff's lumber ;  and  this  Is  b;  appellant  claim- 
ed to  be  the  basis  of  the  Qegligence  and  the 
proximate  canse  of  the  burning  of  his  lum- 
ber. These  circumstances  were  that  the 
burned  ear  was  seen  the  evening  before  the 
Are,  when  !t  was  several  feet  further  from 
the  lumber,  than  was  the  heap  of  ashes,  Iron, 
etc.,  which  next  morning  Indicated  the  point 
where  It  was  consumed.  The  contradiction 
consists  of  evidence  tending  to  show  contra- 
dictory statements  by  some  of  the  witnesses 
who  testified  that  the  ear  was  not  moved  aft- 
er the  fire  was  discovered.  Appellant  cUiims 
that  this  made  a  question  for  the  jury  to  say 
whether.  If  It  had  not  been  moved,  it  would 
pn^Hibly  not  have  ignited  the  lumber. 

The  trial  court,  after  all  the  evidence  was 
In,  gave  the  affirmative  charge  for  the  de- 
t^dant,  and  this  Is  the  only  error  Imdsted 
npoQ  to  reverse  the  Judgment. 

We  are  not  of  the  opinion  Hat  the  drcum* 
stances  and  apparent  conflict  above  pointed 
out  showed  or  tended  to  show  any  negligence 
In  the  moving  of  this  car,  or  In  the  failure 
to  move  It  after  the  fire  was  discovered.  If  It 
be  conceded  that  the  car  was  moved  several 
feet  between  the  time  plaintiff  and  bis  wit- 
nesses saw  it  on  the  evening  before  and  the 
time  it  was  burned,  there  is  nothing  In  this 
to  show  any.  actionable  negligence  or  willful 
motive  to  Je<^>ardlziB  or  bum  the  lumber.  It 
may  have  been  moved  with  the  greatest  pos- 
siUe  care,  lAetiier  moved  b^ore  or  after 
the  flre  was  discovered;  and  the  evidence 
introduced  to  show  c<mtradlctory  statements, 
If  true,  did  not  show  or  tend  to  show  any  ac- 
tionable D^Ugence,  but  rather  tended  to  show 
the  ccmtrary;  that  is,  that  it  was  Impossible 
to  move  It  away  from  the  point  where  It 
burned.  We  do  not  think  that  the  facts 
shown,  most  of  which  are  undisputed,  make 
a  case  of  res  ipsa  loquitur,  to  show  actionable 
negligence  on  the  part  of  the  defendant.  The 
undisputed  facts  no  more  show  actiwable 
negligence  than  they  do  unavoidable  accident 

[1,2]  it  is  true  that  we  have  a  line  of 
cases  somewhat  like  this — that  is,  cases 
against  railroads  for  the  destruction  of  prop- 
erty by  flre  communicated  by  agencies  of  the 
railroad — wherein  the  burden  of  proof  is  on 
the  railroad  company  to  go  frnward  with 
evidence  to  rebut  certain  presumptions  of 
negligence.  These  were  cases,  however,  In 
which  the  flre  was  communicated  by  sparks 
from  engines,  locomotives,  etc.,  but  the  rule 
of  which  has  never  t>een  extended  to  cases 
like  the  one  under  consideration.  In  cases 
like  tnls  the  mere  fact  that  the  flre  was  com- 


municated to  plalntUTs  pr<H>erty  from  a  burn- 
ing car  or  building  on  the  defendant's  right 
of  way  does  not  make  out  a  prima  facie  case 
of  n^ligence  as  in  cases  of  sparks  from  pass- 
ing engines  or  locomotives.  Theae  rules  and 
distinctions  have  been  announced  and  made 
by  this  court  in  the  following  cases:  Sulli- 
van T.  Co.  V.  L.  &  N.  R.  R.  Co.,  163  Ala.  126. 
60  South.  Ml,  and  Ala.  G.  S.  R.  R.  Ga  v. 
Demovllle,  167  Ala.  292,  52  South.  406.  Where 
the  action  is  against  a  railroad  company  for 
setting  out  a  flre,  and  there  Is  evidence  tend- 
ing to  show  that  plaintiff's  building  was  ignit- 
ed by  flre  from  defendant's  locomotive,  the 
burden  passes  to  the  defendant  to  show  at 
least  prima  fade  that  the  flre  was  emitted 
without  negligence  in  the  construction,  equip- 
ment, and  operation  of  the  locomotive.  Sul- 
livan T.  Co.  V.  L.  &  N.  R.  B.  Co.,  supra;  7 
Mayf.  Dig.  779. 

The  burden  of  proof  and  the  presumpUon 
of  negligence  are  somewhat  different  In  cas- 
es in  which  property  is  flred  directly  by 
sparks  emitted  from  engines  from  cases  in 
which  the  flre  spread  from  other  property 
on  flre  upon  the  right  of  way  of  the  cnn- 
pany.  Bfr.  BUIott  (Railroads,  t  1242)  says 
that,  where  a  flre  Is  cansed  by  Inflammable 
material  on  the  rtght  of  way  or  by  flre 
spreading  from  the  right  at  way,  the  author- 
ities are  pretty  w^  agreed  and  settled.  In 
Bu<^  cases  it  Is  bat  Just  that  the  bnrdm 
should  rrat  upon  the  plalntifl;  for  tlie  means 
of  pTOot  are  as  ennally  available  to  the  plain- 
tiff as  to  the  defendant  A.  G.  B.'  B.  B.  Go. 
V.  Demovllle,  supra;  7  Mayf.  Dig.,  supra. 

The  DonoviUe  Case  Is  nearer  in  point  than 
any  of  onr  cases.  Hiere  the  distinction  be- 
tween cases  of  flre  communicated  by  sparks 
from  engines  and  cases  like  this  was  recog- 
nised; but  in  that  case  there  was  evidence 
whidi  tended  to  show  negligence  in  the  load- 
ing of  cotton  Into  the  car,  and  that  the  cot- 
ton was  either  put  into  the  car  when  on  flre, 
or  was  negligently  flred  while  being  loaded 
by  Uie  railroad's  agents.  There  Is  no  such 
proof  In  this  case,  but,  on  the  ccmtrary,  the 
whole  tendency  of  the  erltoios  is  to  show 
that  the  origin  of  the  flre  was  on  accident 
pure  and  simple ;  that  it  was  not  the  result 
of  any  negligence  or  wrongful  act  oa  ttw 
part  of  the  defendant  or  of  its  agents. 

The  case  nearest  In  point  which  we  have 
found  is  that  of  So.  By.  Co.  v.  Power  Fuel 
Co.,  152  Fed.  917,  82  G.  0.  A.  65,  12  U  B.  A. 
(N.  &.)  472.  The  tacts  in  that  case  were  very 
similar  to  the  facts  in  this  case,  with  this 
difference:  There  there  was  some  evidence 
to  show  negligence  in  the  originating  of  the 
flre  In  the  camp  car.  In  that  a  drunken  man 
was  handling  a  lamp  which  Ignited  the  car. 
The  case  was  also  governed  by  the  laws  of 
South  Carolina,  which  state  has  a  statute 
pladng  the  burden  of  proof  on  railroad  com- 
panies in  all  cases  where  flra  Is  communicat- 
ed from  the  railroad's  right  of  way,  whether 
Qparks  from  passing  engines,  or  from  other 
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t-anse.  In  tbtt  case  It  was  held  that  no  lla- 1 
blllty  was  sbown ;  bat  It  waa  also  held  a 
majority  <tf  tbe  Jndges  that  the  oalj  acts  of  I 
negligence  shown  or  attempted  to  be  shown 
were  acts  <tf  persons  not  the  agents  of  the 
defendani;  ot.  U  they  were  snt^,  then  they 
were  done  by  such  agents  while  not  acting 
within  the  line  or  scope  of  their  authority. 
In  that  case,  however,  the  Indgment  of  the 
trial  court  was  reversed  for  Its  refusal  to  di- 
rect a  verdict  In  favor  of  the  defendant,  not- 
withstanding the  statute  above  referred  to. 

fl,  4]  Where  fire  ts  communicated  from  a 
railroad  right  of  way,  In  consequence  of  a 
burning  bnlldlng,  or  of  a  burning  car  merely 
standing  on  the  tra<^  as  In  the  case  at  bar, 
in  the  absence  of  a  statute,  the  same  rules  of 
evidence  as  to  the  burden  of  proof  seem  to 
prevail  as  In  other  cases  of  fire  communicat- 
ed from  one  building  to  another,  or  from  one 
premises  to  another.  This  rule  seems  to  be 
DOW  settled  in  the  United  States  to  the  ef- 
fect that,  where  an  owner  of  property  sets 
out  fire  upon  bis  own  premises  for  a  lawful 
purpose  and  In  a  proper  and  careful  manner, 
and  without  negligence*  or  the  flre  acci- 
dentally starts  thereon  without  his  ftiult,  he 
Is  not  liable  for  damages  caused  the  fire's 
being  communicated  to  the  property  or  prem- 
ises ot  another,  unless  he  was  thereafter 
guilty  of  negligence  or  actionable  wrong  In 
failing  to  control  or  extinguish  it  before  it 
spread  from  his  premises.  McNally  v.  Col- 
well,  91  Midi.  S2T,  62  N.  W.  7D.  80  Am.  St. 
Rep.  COl.  In  a  note  to  this  case  the  authori- 
ties are  collected,  and  it  Is  there  said  in  con- 

destmction  of  property  by  fire,  either 
upoD  the  premises  where  it  starts  or  is  Undled 
or  on  other  property  to  which  it  is  commnnicat- 
ed.  does  not  raise  a  presumption  of  negligence 
either  in  the  kindling  or  management  of  the 
fire.  CatroD  v.  Nichols,  81  Mo.  80.  61  Am. 
Rep.  222;  Lannng  v.  Stone.  37  Barb.  [N.  T.I 
15;  Bryan  v.  Fowler.  70  N.  O.  596.  In  all 
such  cases  the  burden  of  proof  is  upon  the  plain- 
tifF  to  show  that  the  damage  was  caused  by  the 
negligence  of  the  party  kindling  the  fire.  Stur- 
gis  T.  Robbins.  62  Me.  2S9;  Bachelder  t.  Hoa- 
cati,  18  Me.  32:  Burbank  y.  Bethel  Steam  Mill 
Co.,  75  Me.  373,  46  Am.  Kep.  400;  Tourtellot 
V.  Bosebrook,  11  Mete.  (Mass.)  460;  Read  v. 
Pennwlvania  R.  R.  Co.,  44  N,  J.  Law.  280 ; 
McCuIly  V.  Clarke.  40  Pa.  399.  80  Am.  Dec. 
584.  Whether  there  was  negligence  is  a  ques- 
tion of  fact  for  the  jun  to  determine.  Pow- 
ers V.  Craig.  22  Neb.  ^  [35  N.  W.  888J ;  Mc- 
Cully  V.  Clarke.  40  Pa.  399.  80  Am.  Dec.  584; 
.Tordan  v.  Lassiter,  51  N.  C.  130:  Dewey  t. 
Leonard.  14  Minn.  153  [Gil.  120];  De  France 
Spencer,  2  G.  Greene  [Iowa]  462,  62  Am. 
Dec.  533." 

This  is,  of  course,  subject  to  exception 
where  the  Are  was  communicated  by  sparks 
from  engines,  locomotives,  etc.,  as  we  have 
al>ove  shown.  The  reason  of  this  distinction 
we  need  not  now  discuss. 

Affirmed. 

ANDERSON,  C.  J.,  and  SOMEBVILLE 
and  THOMAS,  JJ.,  concur. 


Gz  parte  PT7GH.  ^  Dtv.  838.) 
(Supreme  Court  of  Alabama.    May  is,  1M.6.) 

Certiorari  to  Court  of  Appeals. 

Application  by  John  C.  Pugh  for  certiorari  to 
the  Court  of  Appeals,  to  annul  or  revise  an  or- 
der of  that  court  (70  South.  973)  awarding  man- 
damus. Denied. 

Richard  H.  Fries  and  W.  A.  Jenkins,  both  of 
Birmingham,  for  appellant. 

MAYFIELD.  J.  This  is  an  application  for 
certiorari  to  the  Court  of  Appeals,  to  annul  or 
revise  an  order  ot  that  court  awarding  the  peti- 
tioner a  writ  of  mandamus  to  Judge  John  C. 
Pugh.  of  the  city  court  of  BirminghEun.  com- 
manding him  to  allow  the  revivor  of  a  cmce- . 
pending  action  in  that  court. 

The  questions  involved  were  before  the  Court 
of  Appeals  on  an  appeal  by  petitioner,  reported 
as  Townley  v.  Burgin,  69  South.  591.  and  from 
the  judgment  of  the  Court  of  Appeals  in  that 
case  an  application  for  certiorari  to  this  court 
waa  made,  and  was  denied.  On  the  former  ap- 
peal to  the  Court  of  Appeals  it  was  held  that 
an  appeal  would  not  lie,  and  that  mandamus 
was  the  proper  remedy,  if  any  there  was;  and 
that  mling  was  In  effect  affirmed  by  this  court 
on  the  former  application  for  certiorari.  Peti- 
tioner has  nursued  the  remedy  suggested.  It 
does  seem  that  he  should  have  some  relief,  and 
that  mandamus  is  appropriate,  and  that  the 
Court  of  Appeals  ruled  correctly. 

Application  denied. 

ANDKRSON,  C.  J.,  and  SOMERVILLE  and 
THOMAS,  JJ..  coDcnr. 


MEMORANDUM  DECISIONS 


ALABAMA  STEEL  &  WIRE  CO.  V.  BUD- 
WIG  &  MYERS  FIRE  BRICK  CO.  (6  Div. 
220.)  (Supreme 'Court  of  Alabama.  April  20, 
1916.)  Appeal  from  City  Court  of  Birmingham ; 
Charles  W.  Ferguson,  Judge.  Kerr  &  Haley, 
of  Birmingham,  for  appellee. 

PBB  CURIAM,  Appeal  dUmissed  on  motion 
of  appellee. 


BIRMINGHAM  RY..  LIGHT  &  POWER  CO. 
v.  HARRIS.  (6  Div.  198.)  (Supreme  Court  of 
Alabama.  April  6,  1916.)  Appeal  from  City 
Court  of  Birmingham ;  Charles  W.  Ferguson, 
Judge.  Tillman,  Bradley  &  Morrow,  of  Birm- 
ingham, for  appellant.  Harsh,  Harsh  &  Harsh, 
of  Birmingham,  for  appellee. 

PER  CURIAM.  AppesI  Higmiaaed  by  agree- 
ment of  pardea. 


BIRMINGHAM  RY.,  LIGHT  ft  POWER  CO. 
V.  VINZANT  et  aL  (6  Div.  197.)  (Supreme 
Court  of  Alabama.  April  18,  1016.)  Appeal 
from  City  Court  of  Birmingham  ;  A.  H.  Alston, 
Judge.  Tillman,  Bradley  &  Morrow,  of  Binning-- 
ham,  for  appellant.  Beddow  &  Oberdorfer,  of 
Birmingham,  for  appellees. 

PER  CURIAM.  Appeal  dismissed  by  agre» 
mant  of  parties. 
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(All. 


GONStTimtS*  GOAL  ft  FCBL  CO.  t.  DA- 
VIS «t  al.  (U  Dfr.  1S2.)  (Supreme  Ooart  of 
Alabama.  April  20,  1910.)  Appeal  from  Chan- 
cer; Court,  Walker  County;  A.  H,  Bcnnara, 
ChancelioT.  Davis  ft  Fite,  of  Jasper,  for  appel- 
lees. 

PER  OCBIAH.   Appeal  dismissed. 

COOK  T.  LAMB  at  aL  (6  DIt.  191.)  <Sa- 
preme  Court  of  Alabama.  April  20, 1916.)  Ap- 
peal from  Cireait  Court,  Jefferson  County;  B. 
C.  Crowe,  Judge.  Tillman,  Bradley  ft  Morrow, 
and  C.  E.  Bice,  all  of  Krmlngham,  for  appel- 
leea. 

FEB  CURIAM.  Appeal  dlamissed  on  motion 
ol  appellee. 

HARDEN  T.  rX)UISVnJJ]  ft  N.  R  CO. 
(6  r)iv.  153.)  (Supreme  Court  of  Alabama. 
April  18,  1916.)  Appeal  from  Circuit  Court, 
Cullman  County;  Robert  C.  Brickell,  Judge. 
Qeorge  H.  Parker,  of  Cullman,  for  appellee. 

PER  CURIAM.  Appeal  dismissed  on  motion 
«f  appellee. 

MATHia  T.  MEADOWS.  (5  IMt.  619.)  (8n- 
preme  Court  of  Alabama.  April  20,  1916.)  Aj^ 
peal  from  Chancery  Court,  KuBaell  County ; 
W.  R.  Chapman,  Chancellor.  Glenn  ft  De  Graf- 
fenried,  of  Scale,  for  appellant  J.  D.  Norman, 
of  Union  Springs,  for  appellee. 

PER  CURIAM.  Appeal  dismissed  for  want 
of  praiecatiiw. 

MONTGOMERT  LIGHT  ft  WATER  POTi^ 
ER  CO.  T.  NEW  FARLEY  NAT.  BANE.  (S 
DiT.  2iZ.)  (Supreme  Court  of  Alabama.  May 
11,  1916.)  Appeal  from  Circuit  Court,  Mont- 
gomety  County ;  W.  W.  Pearson,  Judge.  Stein- 
«r,  Crum  &  Wrfl,  of  Montgomery,  for  appellant. 
Bushton,  Williams  ft  Crenshaw,  of  Montgomery, 
for  appellee. 

PEB  OUBIAM.  AppMl  dlffnisHd  by  appd- 
lanL 

RAT  T.  CARBON  BILL  BANKING  CO.  (6 
Di7.  127.)  (Supreme  Court  of  Alabama.  April 
20,  1916.)  Appeal  from  Circuit  Court.  Walker 
County;  J.  J.  Curtis,  Jndge.  Bankhead  ft 
Bankhead,  of  Jasper,  for  appellea 

PEB  OUBIAM.  Appeal  dlsmiased. 

SCOTT  T.  STATE.  (5  Div.  B09.)  (Supreme 
Court  of  Alabama.  April  13,  1916.)  Appeal 
from  Circuit  Court,  Elmore  County;  W.  W. 
Pearson,  Judge.  W.  L.  MarUn,  Atty.  Gen.,  for 

the  State. 

PER  CURIAM.  Appeal  diamiasod  becaoia  of 

escape  of  appellant. 

SWEENEY  et  al.  SWEENEY  et  al.  (1 
Div.  8i>G.)  IBiipreme  Court  of  Alabama.  Apnl 
4,  1916.)  Appeal  from  Law  and  Equity  Court, 
Mobile  County  ;  Saffold  Bemey,  Judge.  Boyles 
ft  Kohn,  of  Mobile,  for  appellants. 

PEB  CUBIAM.  Appeal  dismissed  by  appel- 
lant 


BELL  T.  STATE.  (6  Div.  153.)  (Court  of 
Appeals  of  Alabama.  May  30,  1016.)  Appeal 
from  Criminal  Court,  Jefferson  County;  A.  H. 
Alston,  Judge.  Frank  Bell  was  convicted  of  ob- 
taining goods  by  means  of  false  pretenses,  and 
he  appeals.  Affirmed.  W.  L.  Martin,  Atty. 
Gen.,  lor  the  State. 

PELHAM,  P.  J.  The  certlScate  of  the  trial 
judge  set  oat  m  tfao  transcript  showa  that  tho 


time  for  tendering  a  btll  of  exceptioas  had  ex- 
pired and  that  no  bill  had  been  presented.  The 
record  containing  no  bill  of  exceptiona,  and 
showing  an  indictment  in  due  form  diarging  the 
defendant  with  having  obtained  goods  by  means 
of  (alae  pretenses,  and  a  verdict  of  guilty  and 
judgment  and  sentence  of  the  court  in  confonn- 
ity  with  the  finding  of  the  jury,  and  being  in  all 
otoer  respects  regular,  and  showing  nothing  au- 
thorizing a  reversal  of  the  judgment  appealed 
from,  an  affirmance  of  the  Judgment  of  oonric- 
tloa  is  ordered.  Affirmed. 

BIRMINGHAM  BY..  LKJHT  ft  POWEB  CO. 
V.  McDONOUGH.  (6  Div.  930.)  (Court  of  Ap- 
peals of  Alabama.  April  20.  1916.)  Appeal 
from  City  Court  of  Birmingham ;  C.  W.  Fergu- 
son, Judge.  Tillman,  Bradley  ft  Morrow,  of 
Birmingham,  for  appellant.  Gibm  ft  Davis, 
of  Birmingham,  tor  appellee. 

PEB  CUBIAM.  Appeal  dismissed  by  appe- 
lant 


CAIN  T.  STATE).  (6  Div.  984^  (Court  of  Ap- 
peals of  Alabama.  May  18, 1916.)  Appeal  fnm 
TuHcalooHa  County  Court :  H.  B.  Foster.  Judge. 
Howard  Cain  waa  convicted  of  crime,  and  he  ap- 
peals. Affirmed.  W.  L.  Martin,  Atty.  Gen.,  for 
the  State. 

BROWN,  J.  This  is  an  appeal  on  the  record 
containing  no  bill  of  exceptions.  The  record 
and  proceedings  of  the  trial  court  have  been  ex- 
amined and  appear  in  all  things  regular,  and  the 
judgment  must  be  affirmed.  Affirmed. 


OOOE  T.  STATE,  Div.  244.)  (Court  ot 
Appeals  of  Alabama.  May  18,  1916.)  Appeal 
from  Circuit  Court,  Autauga  County;  W.  W. 
Pearson,  Judge.  W.  L.  Martin,  Atty.  Gen.,  for 
the  State. 

PER  CURIAM.  Appeal  diamissed  on  motioa 
of  Attorney  General. 

COPELAND  V.  CITY  OF  JASPER.  (6  Div. 
943.)  (Court  of  Appeals  of  Alabama.  April  IS, 
1916.)  Appeal  from  Circuit  Court,  Walker 
County ;  J.  J.  Curtis,  Judge. 

PEB  OUBIAM.  Dismissed  tat  want  of  pnw 
ecutlon. 


DARDONB  T.  STATE.  (6  Div.  872.)  (Court 
of  Appeals  of  Alabama.  April  20,  1916.)  Ap- 
peal from  Criminal  Court,  Jefferson  County: 
William  E.  Fort,  Judge.  Frosch  ft  Prosch  snd 
M.  H.  Murphy,  all  of  Birmingham,  for  appe- 
lant W.  L.  Martin,  Atty.  Gen.,  for  tbs  SUte. 

FEB  OUBIAM.  Dismissed  by  appellant 

DAVIDSON  V.  BOBERTS.  (6  Div.  145.) 
(Court  of  Api>eals  of  Alabama.  AprU  20,  191&) 
Append  from  City  Court  of  Birmingham ;  H.  A 
Sharpe.  Judge.  Harsh,  Harsh  ft  Haxah,  ot 
Birrougham,  for  appellee. 

PEB  OUBIAM.  Dismissed  by  agrMment 


EDMONDSON  et  aL  v.  CLOPTON.  (8  Div. 
376.)  (Court  of  Appeals  of  Alabama.  May  IS, 
101&)  Am>eal  fnmi  Circuit  Court,  Mmgan 
County;  R.  C.  Brickell,  Judge. 

PEB  CURIAM.  Appeal  dtsmlased  Cor  vast 
of  prosecution. 

ELLIOTT  V.  TARTT.  (6  Div.  1.)  (Court  of 
Appeals  of  Alabama.  April  20,  1916.)  Appeal 
from  Ci^  Court  of  Birmingham  ;  John  C.  Pugh, 
Judge.  Patton  ft  Patton,  of  livingston,  for  Mjf 
pellee. 

FEB  CUBIAM.  Affirmed  on  oertificata. 
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FARLEY  T.  STATE.  (1  Div.  212.)  (Court 
of  Appeals  of  Alabama.    April  20,  1916.)  Ap- 

Seal  from  Cit?  Court  of  Mobile ;  O.  J.  Bemmes, 
adge.  E^onk  Farley  vws  conTicted,  and  ap- 
peals. Affirmed.  W.  L.  Martin,  Atty.  Qea^  tor 
the  State. 

EVANS,  J.  Appellant  was  convicted  of  a 
violation  of  tbe  prohibition  law.  The  transcript 
certified  here  Iqr  the  clerk  of  the  trial  court  con- 
tains no  bill  of  exceptions,  nor  does  it  appear 
from  the  record  that  any  questions  were  re- 
served for  our  consideration  by  demurrers  or 
otherwise.  In  obedience  to  the  mandate  of  sec- 
tioD  6264,  Criminal  Code,  we  have  carefully  re- 
viewed the  record  and  mid  no  error  apparent 
thereon.  The  Judgment  of  the  court  below  be- 
ing  regnla.]*,  the  same  will  accordingly  be  af- 
fimed.  Affirmed. 


FIRST  NAT.  BANK  OF  LINDEN  v.  MAR- 
ENGO COUNTY  BANK.  (2  Div.  134.)  (Court 
of  Appeals  of  Alabama.  April  4,  1016J  Ap- 
peal urom  Law  and  Equity  Court,  Marengo 
County;  Edward  J. <rilder.  Judge.  I.  I.  Can- 
terbury, of  linden,  for  appellant.  William  Cun- 
ningham, of  linden,  for  appellee. 

PELHAM,  P.  J.  Affirmed  (m  motion  of  ap- 
pdlee  for  fulnre  to  asdgn  errors.  Affirmed. 


FLEURON  V.  CITY  OF  MOBILE  (1  Div. 
166.)  (Court  of  Appeals  of  Alabama.  April  0, 
1916.)  Appeal  from  City  Court  of  Mobile  :  O. 
J.  Semmee,  Judge.  W.  L.  Martin,  Atty.  Qen., 
for  appeUee. 

PER  CURIAM.  Appeal  dismissed  for  want 
of  prosecntkm. 

PLBUBON  v.  STATE,  a  Div.  167.)  (Court 
of  Appeals  of  Alabama.  April  6,  1915.)  Ap- 
peal from  City  Court  of  Mobile ;  O.  J.  Semmea. 
Judge.   W.  L.  Martin.  Arty.  Gen.,  for  the  SUte. 

FEB  CURIAM.  Appeal  diBmissed  for  want 
of  prOBeeuUon. 

FRTE  V.  STATE.  (1  Div.  187.)  (Court  of 
Appeals  of  Alabama.  April  13.  19160  Appeal 
from  Law  and  Eqnitr  Court,  Monroe  County; 
W.  G.  McGorr^,  Judge.  W.  L.  Martin,  Atty. 
Qen.,  for  the  State. 

PBB  CURIAM.   Appeal  dtomisaed. 


GRAND  BBNEV.  ASS'N  et  al.  v.  THOMAJ9 
et  aL  (7  Div.  391^  (Court  of  Appeals  of  Ala- 
bama. May  30, 1916.)  Appeal  from  City  Court 
of  TaUade^ ;  Marion  H.  Sims.  Judge.  C.  B. 
Powell,  of  Birmmgbam,  for  appdlanta.  R.  Wil- 
liams, of  gylacauga,  tor  appdlees. 

PER  GURZAM.  Appeal  dlamlMed  tar  want 
of  pnwecntlon. 

HARKNESS  v.  STATE.  (6  Div.  904.) 
(Court  of  Appeals  of  Alabama.  May  18,  1916J 
Appeal  from  Circuit  Court  Blount  County;  J. 
E.  Blackwood,  Judge.  W.  L.  Martin,  Atty. 
Gen.,  for  the  State. 

PER  CURIAM.   Appeal  diamissed. 


HARRINGTON  v.  STATE.  (3  Div.  221.) 
(Court  of  Appeals  of  Alabama.  May  18,  1916u) 
Appeal  from  City  Court  of  Montgomery ;  Arm- 
stead  Brown,  Judge.  John  Harrington,  alias 
Dago,  was  convicted  of  an  offense,  and  appeals. 
Affirmed.  W.  Martin,  Atty.  Gen.,,  for  tbe 
State, 

BROWN.  J.  This  appeal  la  on  tbe  record 
without  bill  of  exceptions,  and  we  find  no  error 
in  the  record.  The  judgment  must  be  affirmed. 
Taylor  v.  State^  70  South.  949;   Hunter  t. 


State.  48  Ala.  272;  Upibaw  v.  State,  U  Ala. 
App.  810^  66  Sooth.  Affirmed. 


HEADLEY  v.  STATE.  (6  Div.  210.)  (Court 
of  Appeals  of  Alabama.  April  6, 1916.)  Appeal 
from  Circuit  C!ourt,  Oiilton  County;  W.  W. 
Pearson,  Judge.  W.  L.  Martitt,  Atty.  Q«n.,  for 
the  SUte. 

PER  OUBIAH.    Appeal  dtsmlased  by 

pellant  in  writing. 


ap- 


IMPHRIAL  COAL  &  COKE  CO.  v. 
HUGHES.  (6  Div.  910.)  (Court  of  Appeals  of 
Alabama.  April  18,  1916.)  Appeal  from  City 
Court  of  Birmingham :  John  H.  Miller,  Judge. 
Tillman,  Bradl^  &  Morrow,  of  Bimungham, 
for  appellant  Hanby  &  Fisk,  of  Birmingham, 
for  appellee. 

PER  CURIAM.  Appeal  dismissed  by  appel- 
lant 

JACKSON  V.  STATE-  (6  Div.  172,)  (Court 
of  Appeals  of  Alabama.  May  18,  1916.)  Ap- 
peal from  Criminal  Court  Jefferson  CJounty ; 
A.  H.  Alston,  Jud^e,  Will  Jackson  was  con- 
victed of  assault  with  intent  to  murder,  and  he 
appeals.  Affirmed.  W.  L.  Martin,  Attj.  Gen., 
for  the  States 

EYANS,  J.  Appellant  was  convicted  of  as- 
sault with  intent  to  murder.  No  bill  of  excep- 
tions was  presented  to  the  trial  judge  within  the 
90  da^  aUowed  by  law  and  the  appeal  Is  on  tiie 
record  proper.  It  appearing  njnm  an  inspection 
of  the  record  that  the  Judgment  and  proceedings 
were  regular,  and  no  error  being  apparent  there- 
on, the  Judgment  in  the  lower  ooort  is  afflvmed. 
Affirmed. 

JOHNSON  V.  STATE.  (4  Div.  847.)  (Court 
of  Appeals  of  Alabama.  Feb.  1,  1816.)  Appeal 
from  Circuit  Court,  Barbour  County ;  M.  Sol- 
lie,  Judge,  W.  li.  Martin,  Atty.  Gen.,  for  the 
State. 

THOMAS.  J.  Ap 
of  TSce  T.  State,  70 


dismissed  on  authority 
th.  967. 


JONES  V.  STATE.  (6  Div.  173.)  (Court  of 
Appeals  of  Alabama,  May  18,  In6.)  Appeal 
from  Criminal  Court  Jefferson  County :  H.  P. 
Heflin,  Judge.  Wm.  Jones  waa  convicted  of 
crime,  and  he  appeals.  Affirmed.  W.  Lb  Mar* 
tin.  Atty.  Gen.,  for  tbe  State. 

BROWN,  J.  This  appeal  is  upon  the  rec- 
ord, without  IhU  of  exceptions,  and  the  proceed- 
ings (tf  the  trial  court  appear  in  all  things  rcgn- 
tor  and  free  from  enoT.  Affirmed. 

KEY  V.  STATBl  (4  Div.  432.)  (CJourt  of 
Appeals  of  Alabama.  June  6,  1916.)  Appeal 
from  Circuit  (Tourt  Covington  County;  A.  B. 
Foster,  Judge,  W.  !•.  Martin,  Atty.  (W.  tor 
the  State. 

PER  CURIAM.  Appeal  dlsmisaed. 

LEE  V.  STATE.  (6  Div,  175J  (Court  of 
Appeals  of  Alabama.  April  20,  1916.)  Appeal 
from  Criminal  Court  Jefferson  (3ounty ;  J.  E. 
Blackwood,  Judge.  George  D.  Finley,  of  Birm- 
ingham, for  appdlant  W.  L.  Mutin,  Atty. 
Gen.,  for  tbe  State. 

PBB  CURIAM.  Appeal  diamiased  by  appel- 
lant 

McBRIDE  V.  STATE.  (6  Div.  9^.)  (Court 
ctf  Appeals  of  Alabama.  June  1,  1916.)  Ap- 
peal from  Tuscaloosa  County  Ck>urt;  H.  B. 
Foster,  Judge.  W.  L.  Martin,  Atty.  Gen., 
for  the  State. 

PER  CURIAM.  Appeal  dIsmisKd  appe- 
lant 
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McOINNIS  V.  STATE.  (2  Div.  188.)  (Comt 
of  Appeals  of  Alabama.  April  6,  1910.)  Ap- 
peal from  Iaw  and  Equity  Court,  Marengo 
Goun^;  EMward  J.  Glider,  Judee.  Proceed- 
ings between  Alex.  McQinnis,  Jr.,  and  the 
State.  From  the  judgment,  McGinnis  appeala. 
AfBrmed.  W.  U  Martin,  Atty.  Gen.,  for  the 
State. 

PBLHAM.  P.  J.  Tba  motion  of  t3ie  Attor^ 
ney  General  to  dismiss  the  appeal  because  no 
written  statement  of  appeal  was  filed  in  com- 
pliance with  Supreme  Court  rule  43  (61  South. 
Till)  is  not  weU  taken.  Bivers  t.  State,  60 
South.  887.  The  apijeal  ia  on  the  record  with- 
out a  UU  of  exceptions.  Tba  judgment  was 
rendered  on  the  24th  day  of  March,  1915,  and 
the  time  for  presenting  and  having  signed  a 
of  exceptions  haTing^expired  when  the  ease 
was  submitted  here  on  February  10,  1916,  and 
the  record  being  regular  and  showing  no  er- 
ror  authorizing  revenal.  -  an  affirmance  ia  or- 
dered. Affirmed. 


MAHONING  POTTERY  00.  t.  OOX  et  aL 
(7  Dlv.  398.)  (Court  of  Appeals  of  Alabama. 
May  80,  1816.)  Ameal  from  Circuit  Court, 
dUhonn  County;  Ut£^  D.  Merrill,  Judge. 

PER  CURIAM.  Appeal  diamiased  for  want 
of  pxoaecatkm. 


MORGAN  T.  CITY  Or  TUSCAI4OOSA.  (6 
Div.  865.)  (Court  of  Appeals  of  Alabama. 
April  20,  1916.)  Appeal  from  Tuscaloosa  Coun- 
ty Court;  a.  B.  Foster,  Judge.  Brown  & 
Ward,  of  Tuscaloosa,  for  appellee. 

PER  CURIAM.  Dismiased  for  want  of  pros- 
ecation. 

MURPHREE  V.  AliLEN.    (6  DIt.  854.) 

S Court  of  Appeals  of  Alabama.  April  18, 
.916.)  Appeal  from  City  Court  of  Birmmg^ara ; 
H.  A.  Sharpe,  Judge.  Bugh  I^ester,  of  Birm- 
ingham, for  appellee. 

PER  CURIAM.  Dismissed  for  want  of  pros- 
ecution. 


PUGH  T.  STATE.  (4  Dlv.  425.)  (Court  of 
Appeala  of  Alabama.  April  20,  1016.)  Appeal 
from  Circuit  Court,  Crenshaw  County;  A.  E. 
Gamble,  Judge.  W.  U  Martin,  At^.  Gen., 
for  the  State. 

PER  CURIAM.  Appeal  diamlaied. 


SAMPLE  V.  STATE.  (2  Div.  187.)  (Court 
of  Appeals  of  Alabama.  April  4.  19160  Ap- 
peal from  Law  and  Equity  Court.  Marengo 
County ;  Edward  J.  Gilder,  Judg&  W.  L.  Mar* 
tin,  Atty.  Gen.,  for  the  State; 

PER  CURIAM.  Appeal  dlsmisnd  on  motion 
of  Attorney  General. 

SBEBBRG  S.  S.  LINE  v.  WILLIS.  (1  Div. 
175.)  (Court  of  Appeals  of  Alabama.  Ajiril 
6,  1916.)  Appeal  from  Circuit  Court.  Mobile 
County;  Samuel  B.  Browne,  Judge.  Francis 
J.  Inge,  of  Mobile,  for  appellant. 

PER  CURIAM.  Appeal  dismissed  for  want 
of  prosecution. 

STUDERVANT  t.  STATE.  (6  Div.  122.) 
(Court  of  Appeals  of  Alabama.  May  30,  1016.) 
Appeal  from  Criminal  Court,  Jefferson  County; 
William  E.  Fort,  Judge.  George  Studervant 
was  convicted  of  crime,  and  ai^>eals.  Affirmed. 
W.  L.  Martin,  Atty.  Gen.,  for  the  State. 

PBLHAM,  F.  J.  The  appeal  in  this  case  is 
on  the  record  proper,  without  a  bill  of  excep- 
tioDS.    The  proceedings  and  judgment  of  the 


court  are  r^lar  and  show  a  sentence  Impoaed 
in  due  form.  The  certificate  of  ai^>eal  of  the 
clerk  of  the  court  below  shows  that  the  time 
for  filing  a  bill  of  exceptions  has  expired  and 
that  no  t>ill  has  been  filed.  The  record  la  reg- 
ular, and  shows  nothing  authorising  a  reversal 
of  the  judgmont  appwied  from,  and  an  af- 
firmance of  the  same  ia  ordered.  Affirmed. 


SWEAT  V.  STATE.  (4  Div.  453.)  (Court 
of  Appeals  of  Alabama.  June  8,  1916.)  Ap- 
peal from  Circuit  Court,  Covington  County; 
A.  B,  Foster,  Judge.  W.  h.  Martin,  Atty. 
Gen.,  for  the  State. 

PER  CURIAM.  Appeal  dismiased  by  appel- 
lant. 


TABVER  V.  STATE,  ffl  Div.  196t)  (Court 
of  Appeals  of  Alabama.  May  18,  1916.)  Ap- 
peal from  City  Court  of  Montgomery;  O.  P. 
Mclntyre,  Judge.  W.  Ll  Martio,  Atty.  Gen., 
for  the  Stat& 

PELHAM,  P.  J.  Appeal  diamiaMd  on  mo- 
tion ot  the  Attorney  General. 


THOMAS  T.  STATE.  (4  Dir.  850.)  (C^nrt 
of  Appeals  of  Alabama.  Feb.  1.  191&)  Ap- 
peal from  Circuit  Court.  Barbour  Countj;  M. 
SoUie,  Judge.  W.  L,  Martin,  Atty.  Gen.,  for 
the  State. 

BROWN,  J.  Amieal  dismisBed  on  authority 
of  Jasper  Tice  t.  State,  70  South.  967. 


TIDWBILL  T.  STATE.  (4  Dir.  433.)  (Court 
of  Appeals  of  Alabama.    June  8,  1010.)  Ap- 

gal  from  Circuit  Court,  Covington  Count?;  A. 
Foster,  Judge,  Baldwin  &  Murphy,  of  An- 
dalusia, for  appellant  W.  Ll  Ma  run,  Atty. 
Gen.,  for  the  State. 

PER  CURIAM.  J^peal  dlinUsMd  by  asree- 
ment 


T.  S.  FAULK  &  CO.  v.  WILLIAMS.  (4 
Div.  445.)  (Court  of  Appeals  of  Alabama. 
June  8,  1916.)  Appeal  from  Circuit  Oonrt,  Ge- 
neva County ;  H.  A.  Pearce,  Judge. 

PER  CURIAM.  Settied  between  the  parties 
and  aiveal  dismissed. 

WASHINGTON  v.  STATE.  (3  Dir.  22&) 
(Court  of  Appeals  of  Alabama.  May  11, 
1916.)  Appeal  from  Circuit  Court.  Autauga 
County ;  W.  W.  Pearson,  Judge.  W.  L.  Mar- 
tin, Atty.  Gen.,  for  the  State. 

PER  CURIAM.    Appeal  dismisBed. 

WEBB  T.  STATE.  (3  Dir.  227.)  (Court  of 
Appeals  of  Alabama.  May  11,  1916.)  Apiwal 
from  Circuit  Court,  Autauga  County;  W.  W. 
Pearaon,  Judge.  W.  L.  Martin,  AUj,  G«n., 
for  the  State. 

PER  CURIAM.  Appeal  dlinniiiiipd. 

WESTERN  UNION  TEMWRAPH  00.  T. 
JUSTICE;  (2  Dir.  148.)  (Court  of  Appeals  of 
Alabama.  May  18,  1916.)  Appeal  from  Law 
and  Equity  Court,  Marengo  County;  Kdward 
J.  Gilder,  Judge.  Albert  T.  Benedict,  of  New 
York  City,  and  Ruahton,  Williams  &  Crenshaw, 
of  Montgomery,  for  api»eUant  William  Cnn- 
ninghame,  of  landen,  for  appellee. 

BROWN,  J.   Appeal  dismissed. 


WYLAR,  AOKARLAND  &  CO.  v.  CBN- 
TRAIj  ALABAMA  DRY  GOODS  CO.  (1  Div. 
190.)  (Court  of  Appeals  of  Alabama,  April 
6,  19160    Appeal  ^m  Circuit  Court,  Wash- 
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inffton  GoDiit7;  Ben  D.  Turner,  Judge.  Ora- 
uade  St  Qranade,  of  Oh&tom,  for  appellant 
William  D.  Dnnn,  of  Grove  BUI,  for  appdlee. 
PBB  OUBIAM.  Affirmed  on  certificata. 


ABBOTT  T.  BAILEY.  (Supreme  Court  of 
Blorida.  MajlO,191fM  Error  to  Circuit  Ooort, 
Alachua  County;  J.  T.  Wills,  Judge.  Action 
between  W.  L.  Abbott  and  Annie  B.  Bailey, 
for  the  use  of  Thomas  W.  Fielding.  From  the 
judgment,  Abbott  brings  error.  Affirmed.  Wil- 
liams ft  Hardee,  of  Gainesville,  for  plaintiff  in 
error.  W.  S.  Broome,  of  Gainesville,  for  de- 
fendant in  error. 

PER  CURIAM.  This  cause  having  been 
Bubmitted  to  the  court  at  a  former  term  there- 
of upon  the  transcript  of  ttie  record  of  the 
judgment  aforesaid  and  argument  of  counsel  for 
the  respective  parties,  and  the  record  having 
been  seen  and  in^>ected,  and  the  court  being 
now  advised  of  its  jodgment  to  be  given  In  the 
premises,  it  seems  to  the  court  that  there  is  no 
error  in  the  said  judgment  It  is  therefore  con- 
sidered, ordered,  and  adjudged  by  the  court 
that  the  said  judgment  of  Uie  circuit  court  be 
nnd  the  same  Is  herdv  alBrmed.  It  k  further 
ordered  by  the  court  that  the  defoidant  in  er- 
ror do  have  and  recover  of  and  from  the  plain- 
tiff In  error  her  costs  by  her  in  this  behalf  ex- 
pended, which  costs  are  ta»d  at  the  sum  of 

I  1  all  of  which  la  ordered  to  be  eertlfled 

to  the  court  below. 


ATLANTIC  COAST  LDJB  B.  OO.  t.  BT- 
ALS.  (Supreme  Court  of  Florida.  Feb.  23, 
191&>  Brror  to  Circuit  Court,  HillriM>rongh 
County;  F.  M.  Robles,  Jodge.  Action  between 
the  Attantie  Coast  line  Railroad  Company,  a 
corporation,  and  H.  Ryals.  From  the  Judg- 
ment, the  Railroad  Company  brings  error.  Af- 
firmed. Spaifcrnan  &  Carter,  of  Tampa,  for 
plaintiff  in  error.  H.  C.  Gordon  and  Victor 
B.  Knight,  bodi  ai  Tmg%  for  defendant  In 
error. 

PBR  CTDRIAM.  This  cause  having  been  sub- 
mitted to  the  court  at  a  former  term  thereof 
upon  the  transcript  of  the  record  of  the  judg- 
ment aforesaid  and  argument  of  counsel  for 
the  respective  parties,  and  the  record  having 
been  seen  and  inspected,  and  the  court  being 
now  advised  of  its  judgment  to  be  given  In  the 
premises,  it  seems  to  the  court  that  there  is  no 
error  in  the  said  judgment.  It  is  therefore  con- 
sidered, ordered,  and  adjudged  by  the  court  that 
the  said  judgment  of  the  circuit  court  be  and 
the  same  is  hereby  affirmed.  It  is  further  or- 
dered that  the  defendant  in  error  do  have  and 
recover  of  and  from  the  plaintiff  in  error  his 
costs  by  him  in  this  behalf  expended,  which 

coats  are  taxed  at  the  sum  of  f  ,  all  of 

wlileh  Is  ordered  to  be  certified  to  tlie  coart  be> 
tew. 

WHITFiBLD,  J.,  absent  by  reason  of  Illness. 


CARI/TON  et  al.  v.  MALLOT  et  al.  (Su- 
preme Court  of  Florida.  Ap'^'  1^^^-)  ^P* 
peal  from  Circuit  Court,  Taylor  County;  M. 
F.  Home,  Judge.  Suit  in  egui^  between  W. 
B.  Carltcoi  and  others  and  D.  G.  Halloy  and 
others.  From  the  decree,  Carlton  and  others 
appeaL  Affirmed.  Wm.  T.  Hendry,  of  Perry, 
for  appellants.  Davis  &  Diamond,  of  Perry, 
for  appellees. 

PER  CURIAM.  This  cause  having  been  sub- 
mitted to  the  court  at  a  former  term  thereof 
npon  the  transcript  of  the  record  of  the  decree 
■foresaid  and  argument  of  counsel  for  the  re- 
spective parties,  and  the  record  having  been 
seen  and  inspected,  and  the  court-  being  now 
advised  of  its  judgment  to  l>e  given  in  the  prem- 
ises, it  seems  to  the  court  that  there  is  no  er- 
ror in  the  said  decree.  It  is  therefore  consid' 
ered,  ordered,  and  adjudged  by  the  court  that 
the  said  decree  of  the  circuit  court  be  and  the 


same  is  hereby  affirmed.  It  Is  further  ordered 
by  the  court  that  the  airpellees  do  have  and  re- 
cover of  and  from  the  appellaots  their  costs  by 
them  in  this  behalf  exp^ded,  which  costs  are 
taxed  at  the  sum  of  $— — all  of  which  is 
ordered  to  be  cortlfted  to  the  ooort  below. 


CENTRAL  NAT.  BANK  OF  ST.  PETERS- 
BURG V.  FILLMON  et  aL  (Supreme  Court  of 
Florida.  April  12,  1916.)  Appeal  from  Circuit 
CTourt,  Pinellas  County;  O.  K.  Reaves,  Judge. 
Suit  in  equi^  between  the  Central  National 
Bank  of  St  Petersburg  and  J.  C.  Fillmou  and 
others.  From  the  jud^nent,  the  Bank  appeals. 
Affirmed.  Cook,  Spear  &  Dishman,  of  St 
Petersbuiv,  for  appellant  James  Booth.  <^  St 
Petersburg,  for  appellees. 

PBB  CURIAM.  Tliia  cause  having  been  sub- 
mitted to  the  court  at  a  tormttt  term  thereof 
upon  tbe  transcript  of  tbe  record  of  the  decree 
aforesaid  and  argument  of  counsel  toe  the  re- 
spective parties,  and  the  record  having  been 
seen  and  inB^ectad,  and  the  court  bring  now  ad- 
vised of  its  judgment  to  be  given  in  the  prem* 
ises,  it  seems  to  the  court  that  there  is  no 
error  in  the  said  decree.  It  is  therefore  con- 
sidered, ordered,  and  adjudged  by  the  court 
that  the  said  decree  of  the  circuit  court  be  and 
the  same  is  hereby  affirmed.  It  is  further  or- 
dered by  the  court  that  the  vpellees  do  have 
and  recover  of  and  from  tbe  sivelluit  thdr 
costs  by  them  in  this  behalf  expended,  whidi 

costs  are  taxed  at  the  sum  of  f  ,  all  of 

which  is  (ffdwed  to  be  certified  to  the  court 
below. 


CITT  OF  KEY  WEST  v.  PAGE  et  al.  (Su- 
preme Court  of  Florida.  April  12,  191fJ,)  Ei^ 
ror  to  Circuit  Court,  Monroe  County  ;  H.  Pierre 
Branning,  Judge.  Action  between  the  City  of 
Ke^  West  and  Andrew  J,  Page  and  others. 
From  the  judgment,  the  City  brings  error.  Af- 
firmed. E,  M.  Semble,  of  Key  West,  for  plain- 
tiff iu  error.  W.  H.  Malone,  of  Key  W^est,  for 
defendants  In  error. 

PER  CURIA&I.  This  causa  having  been  sub- 
mitted to  tbe  court  at  a  former  term  thereof 
upon  the  transcript  of  the  record  of  the  judg- 
ment aforesaid  and  argument  of  counsel  for  Uie 
respective  parties,  and  the  record  having  been 
aeea  and  inspected,  and  the  court  being  now 
advised  of  its  judgment  to  be  given  m  the 
premises,  it  seems  to  the  court  that  there  is 
no  error  In  the  said  judgment  It  is  therefore 
considered,  ordered,  and  adjudged  by  the  court 
that  the  said  judgment  of  the  circuit  court  be 
and  the  same  is  hereby  affirmed.  It  is  further 
ordered  by  the  court  that  the  defendants  in 
error  do  nave  and  recover  of  and  from  the 

Klaintiff  in  error  their  cwts  by  them  in  this 
ehalf  expended,  which  costs  are  taxed  at  the 

sum  of  f:  ,  all  of  which  is  ordered  to  be 

certified  to  the  court  below. 


DANNELLEY  v.  JENNINGS  NAVAL 
STORKS  CO.  (Supreme  Court  of  Florida. 
April  6,  1916^)  Error  to  Circuit  Court,  Walton 
CTounty:  J.  Emmet  Wolfe,  Judge.  Action  be- 
tween A.  W.  Dannelley  and  the  Jennings  Naval 
Stores  Company.  From  tbe  judgment.  Dannel- 
ley brinsB  error.  Affirmed.  Daniel  Campbell, 
of  De  Funiak  Springs,  for  plaintiff  in  error. 
D.  Stuart  Gillis.  of  De  Funiak  Springs,  and 
Blount  &  Blount  &  Carter,  of  Pensacola,  for 
defendant  in  error. 

PER  CURIAM.  This  cause  having  been  sub- 
mitted to  the  court  at  a  former  term  hereof 
upon  the  transcript  of  the  record  of  tbe  judg- 
ment aforesaid  and  argument  of  counsel  for  the 
respective  parties,  and  tbe  record  having  been 
seen  and  inspected,  and  the  court  bein^  now 
advised  of  its  judgment  to  be  given  m  the 
premises,  it  seems  to  the  court  that  there  is  no 
error  in  the  said  Judgment.  It  is  tbereforo 
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considered,  ordered,  and  adjudged  by  the  court 
that  the  said  judgment  of  the  circuit  court  be 
and  the  same  la  hereby  affirmed.  It  is  farther 
ordered  by  the  court  that  the  defendant  in 
error  do  nave  and  recorer  of  and  from  the 
plaintiff  in  error  its  coats  by  it  in  this  behalf 
expended,  which  costs  are  taxed  at  the  sum  ot 

$—  ,  all  of  which  ia  ordered  to  be  certified 

to  the  court  below. 


DAVIS  T.  FLORIDA  POWER  00.  (Sa- 
preme  Court  of  Florida.  May  9,  1916.)  Error 
to  Circuit  Court,  Citrus  County;  W.  S.  Bul- 
lock, Judre.  Action  between  James  T.  Davis 
and  the  Florida  Power  Company.  From  the 
Judgment,  Davis  brings  error.  Affirmed.  See, 
also,  68  Fla.  127.  66  South.  663.  Geo.  W.  Sco- 
field.  of  InyemesB,  W.  K.  Zewadski,  of  Ociila, 
and  B.  G.  Lansnton,  of  Chipley,  for  plaintiff  in 
error.  Anderson  &  Anderson,  of  Ocala,  for  de- 
fendant in  error. 

Pm  CURIAM.  This  cause  havinc  been  sub- 
mitted to  the  court  at  a  former  term  thereof 
upon  the  transcript  of  the  record  of  the  judg- 
ment aforesaid  and  argument  of  counsel  for  the 
respective  parties,  and  the  record  having  been 
aeen  and  inspected,  and  the  court  being  now 
advised  cS  its  judgment  to  be  given  in  the 
premises,  it  seems  to  the  conrt  that  there  is  no 
error  in  the  said  judgment  It  is  therefore 
considered,  ordered,  and  adjudged  by  the  court 
that  the  said  judgment  of  the  circuit  court  be 
and  the  same  is  hereby  affirmed.  It  is  further 
ordered  br  the  court  that  the  d^endant  in 
error  do  nave  and  recover  of  and  from  the 
plaintifT  in  error  its  costs  by  it  in  tbis  behalf 
expended,  which  costs  are  taxed  at  the  sum  of 

I  ,  all  of  which  is  ordered  to  be  certified 

to  the  court  below. 


HARLLEE  v.  MANATEE  TITLE  GUARr 
ANTEB  CO.  et  aL  (Supreme  Court  of  Flori- 
da. April  11,  1916.)  Appeal  from  Circuit 
Court,  Manatee  County;  F.  M.  Rt^lei,  Judge. 
Action  between  Alice  B.  Harllee  and  the  Mana- 
tee Title  Guarantee  Company  and  another. 
From  an  order,  Alice  B.  Harllee  appeals.  Af- 
firmed. W.  B.  Shelby  Orichlow,  of  Braden- 
town,  for  appellant.  John  B.  Slngeltary,  of 
Bradentown,  for  appellees. 

PER  CURIAM.  This  cause  haying  been  sub- 
mitted to  the  court  at  a  former  term  thereof 
upon  the  transcript  of  the  record  of  the  or- 
der aforesaid  and  argument  of  counsel  for  tiie 
respective  parties,  and  the  record  having  been 
seen  and  inspected,  and  the  court  being  now 
advised  of  its  jadgm^t  to  be  given  in  tiie 
premises,  it  seems  to  the  court  that  there  is  no 
error  in  the  said  order.  It  is  therefore  con- 
sidered, ordered,  and  adjudged  by  the  court 
that  the  said  order  of  the  circuit  court  be  and 
the  same  is  hereby  affirmed.  It  is  further  or- 
d^«d  by  the  court  that  the  appellees  do  have 
and  recover  of  and  from  the  appellant  their 
costs  by  them  in  this  behalf  expended,  which 

costs  are  taxed  at  the  sum  of  $  ,  all  of 

which  ia  ordered  to  be  certified  to  the  ooutt 
below. 


IDEAL  LUMBER  CO.  v.  WRIGHT  et  al. 
(Supreme  Court  of  Florida.  April  28,  1916.) 
Appeal  from  Circuit  Court,  Pinellas  County;  O^ 
K.  ReaveSr  Judge.  Suit  between  the  Ideal  Liun- 
ber  Company  and  A.  C.  Wright  and  another. 
From  the  decree,  the  Lumber  Company  appeals. 
Affirmed.  Davis,  Pierce  &  Sellers,  of  St  Peters- 
burg, for  appellant  James  Booth,  of  St  Peters- 
burg, for  appellees. 

PER  CURIAM.  This  cause  having  been  sub- 
jnitted  to  the  court  at  a  former  day  oi  this  term 
upon  the  transcript  of  the  record  of  the  de- 
cree aforesaid  and  argument  ot  counsel  for  the 
respective  parties,  and  the  record  having  been 


seen  and  inspected,  and  the  court  being  now 
advised  of  Its  judgment  to  be  given  in  the 
premises,  it  seems  to  the  court  that  there  is 
no  error  in  the  said  decree.  It  ia  therefore 
considered,  ordered,  and  adjudged  by  the  conrt 
that  the  said  decree  of  the  circuit  court  be 
and  the  same  is  hereby  affirmed.  It  is  further 
ordered  by  the  court  that  the  appellees  do  have 
and  recover  of  and  from  the  appellant  their 
costs  by  tiiem  in  this  behalf  enended,  which 

costs  on  taxed  at  the  sum  of  $  ,  all  of 

which  is  ordered  to  be  certified  to  the  court 
below. 


INGRAM-DEKLB  LUHBBR  00.  T.  HART 

LUMBER  CO.  (Supreme  Court  of  Florida. 
Mardi  2,  1916.)  Error  to  Circuit  Court,  Hills- 
borough County ;  F.  M.  Robles,  Judge.  Action 
between  the  Ingram-Dekle  Lumber  Comiiany 
and  the  Hart  Lumber  Company.  Judgment  for 
the  Hart  Lumber  Company,  and  the  Ingram- 
Dekle  Lumt>er  Company  brings  error.  Affirmr 
ed.  K.  I.  McKay,  of  Tampa,  for  plaintiff  in 
error.  O.  B.  Paiihill,  of  Tampa.  Ua  defendant 
in  error. 

PER  CURIAM.  This  cause  having  been  sub- 
mitted to  the  court  at  a  former  term  thereof 
upon  the  transcript  of  the  record  of  the  jut^ 
ment  aforesaid  and  argument  of  counsel  for  toe 
respective  parties,  and  the  record  having  been 
seen  and  inspected,  and  the  court  being  now 
advised  of  Its  judgment  to  be  given  in  the 
premises,  it  seems  to  the  court  that  there  is 
no  error  in  the  said  judgment  It  is  therefore 
considered,  ordered,  and  adjudged  by  the  court 
that  the  sa^  judgment  <^  the  circuit  court  be 
and  the  same  is  hereby  affirmed.  It  Is  further 
ordered  that  the  defendant  in  error  do  have  and 
recover  of  and  from  the  plaintiff  in  error  its 
costs  by  it  in  this  behalf  expended,  which  costs 
are  taxed  at  the  sum  of  ? — - — ,  all  of  which  is 
ordered  to  be  certified  to  the  court  below. 

WHITFIELD,  J.,  absent  on  account  of  ill- 
ness. 


JOHNSON  et  al.  v.  CHESHIRE.  rSuprem« 
Court  of  Florida.  Feb.  IS.  1816.)  Error  to 
Circuit  Court,  Taylor  Obonty:  M.  F.  Htnne. 
Judge.  ActiiHi  between  A.  J.  Jobnson  and  an- 
other, partners  as  Jobnson  &  Lipscomb,  and  A. 
G.  Cheshire.  FrtHn  the  judgment  the  parties 
first  mentioned  bring  error.  Affirmed.  Davis 
&  Diamond,  of  Perry,  for  plaintiffs  in  error. 
Wm.  T.  Hendry  and  H.  W.  Whitnell,  both  of 
Perry,  for  defendant  In  error. 

PER  CURIAM.  This  cause  having  been  sub- 
mitted to  the  court  at  a  former  term  thereof 
up(m  the  transcript  of  the  record  of  the  judg- 
ment aforesaid  and  argument  of  counsel  for  the 
respective  parties,  and  the  record  having  been 
seen  and  inspected,  and  the  court  being  now 
advised  of  Its  judgment  to  be  given  in  the 
premises,  it  seems  to  the  court  tiiat  there  is 
DO  error  in  the  said  judgment  It  is  therefOTO 
considered,  ordered,  and  adjudged  by  tlie  court 
that  the  said  judgment  of  the  circuit  court  be 
and  the  same  is  hereby  affirmed.  It  la  further 
ordered  by  the  court  tnat  the  defendant  in  er- 
ror do  have  and  recover  of  and  from  the  plain- 
tiffs in  error  his  costs  by  him  In  thia  behalf 
expended,  which  costs  are  taxed  at  the  sum  of 
 ,  all  of  which  is  ordered  to  be  certified 


to  the  court  below. 


McMillan  v.  fidelity  bank  of  new 

SMYRNA  et  aL  (Supreme  Court  of  Florida. 
April  5,  1916.)  Appeal  from  Circuit  Court. 
Putnam  County:  J.  T.  Wills,  Judge.  Acticm 
between  D.  H.  McMillan  and  the  Flddity  Bank 
of  New  Smyrna  and  others.  BVom  the  judg- 
moit,  McMillan  apjteals.  Affirmed.  McNcdll  & 
Butler,  John  O.  Oo<H>er  ft  Son  and  L.  W.  Strum, 
all  of  JacksonTiUSk  for  apj^ellaut.  0.  U.  Oooper, 
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Chas.  P.  ft  J.  J.  O.  Cooper,  and  SL  J.  L'Engle, 
all  of  JacksooTille,  for  appellees. 

FEB  OUBIAH.  This  cause  having  been  lob- 
mitted  to  the  court  at  a  former  term  thereof 
opOQ  the  transcript  of  the  record  of  the  decree 
aforesaid  and  argument  of  counsel  for  the  re- 
spective parties,  and  the  record  having  been  aeen 
and  inspected,  and  the  court  being  now  advised 
of  its  judgment  to  be  given  in.  the  premises,  it 
aeems  to  the  court  that  there  is  no  error  in  the 
said  decree.  It  is  therefore  considered,  ordered, 
and  adjudged  bj  the  court  that  the  said  Judg- 
ment of  the  circuit  court  be  and  the  same  is 
hereby  affirmed.  It  is  further  ordered  by  the 
court  that  the  appellees  do  hare  and  recover 
of  and  from  the  appellant  their  costs  by  them 
in  this  behalf  expended,  which  costs  are  taxed 
at  the  snm  of  9— — ,  aU  of  which  ia  ordered  to 
be  certified  to  the  court  below. 


MANATEE  COUNTY  et  al.  v.  WHITAKEB 
et  al.  ^upreme  Court  of  Florida.  April  25, 
1910J  Error  to  Circuit  Court,  Manatee  Coun- 
ty;  F.  A.  Whitner,  Judge.  Action  between  Man- 
atee County  and  others  and  H.  V.  Wbitalcer 
and  another.  From  the  judgment,  Manatee 
Count;  and  others  bring  error.  Affirmed.  Chas. 
T.  Curry,  of  Bradentown,  for  plaintiffs  in  error. 
O.  T.  Stanford,  of  Bradoitown,  and  J.  F.  Bor- 
ket,  of  Sarasota,  for  defendants  in  error. 

PER  CURIAM,  lliis  cause  having  been  sub- 
mitted to  the  court  at  a  former  day  oi  this  term 
upon  the  transcript  of  the  record  of  the  judg- 
ment aforesaid  and  argument  of  counsel  for  the 
respective  partiea,  and  the  record  having  been 
seen  and  inspected,  and  the  court  being  now  ad- 
vised of  its  judgment  to  be  given  in  the  prem- 
ises, it  seems  to  the. court  that  there  is  no  error 
in  the  said  Judgment.  It  is  therefore  considered, 
orderad,  and  adjudged  by  the  court  that  the  said 

{adgment  of  tlie  circuit  court  be  and  the  same  la 
lereby  affirmed.  It  is  further  ordered  by  the 
court  that  the  defendants  in  error  do  have  and 
recover  of  and  from  the  ^aintiff  In  error  their 
costs  by  them  In  tbia  behalf  eiroended,  which 
costs  are  taxed  at  the  sum  of  »-  ■  ■■  ,  all  of 
which  is  ordered  to  be  certified  to  the  court  be- 
low. 


MOORE  et  aL  v.  MOORE  et  al.  (Supreme 
Court  of  Florida.  April  25,  1916.)  Appeal 
from  Circuit  Court,  St.  Lude  County;  James 
W.  Perkins,  Judge.  Suit  between  William 
Prince  Moore  and  others  and  Frances  Goode 
Moore  and  others.  From  the  decr&e,  William 
Prince  Moore  and  others  appeal.  Amrmed.  F. 
W.  BtttlN,  of  JackscmvUle^r  appelant.  Fred 
Feb  A.  D.  Pouay,  and  F,  1^.  Hemmiuga,  all 
ot  Ft  Pierce,  for  appelloea. 

PER  CURIAM.  This  cause  having  been  sub- 
mitted to  the  court  at  a  former  term  thereof 
upon  the  transcript  of  the  record  of  the  decrees 
aforesaid  and  a^fummt  at  connidi  for  the  re- 
spective |>arties,  and  the  record  having  been 
seen  and  inspected,  and  the  court  being  now  ad> 
vised  of  its  judgment  to  be  given  in  the  prem- 
ises,  it  seems  to  the  court  tliat  there  ia  no  error 
in  the  said  decrees.  It  ia  therefore  considered, 
ordered,  and  adjudged  by  the  court  that  the  said 
decrees  of  the  circuit  court  be  and  the  wme  are 
hereby  affirmed.  It  la  further  ordered  by  the 
court  that  the  appellees  do  have  and  recover  of 
and  from  the  appellants  their  costs  by  them  in 
thia  behalf  expended,  which  costs  are  taxed  at 
the  sum  ot  $ — — ,  all  of  which  la  otdwed  to 
be  certified  to  tha  court  below. 


NATHANSON  v.  HOLDER.  (Supreme 
Court  of  Florida.  Feb.  2S,  1916.)  .  Error  to  Cir- 
cuit Court,  Duval  County:  Danid  A.  Simmons, 
Judge.  Aetl<«  between  Martin  Natlianaon  and 
J.  Oscar  Holder.  From  the  Judgment,  Natlian- 
■on  brings  error.  Affirmed.  Powell  ft  Pelot,  of 


Jacksonville,  for  i^intiff  in  error.  Robert  B. 
Bfilam,  of  Jacksonville,  for  defendant  in  error. 

PER  CURIAM.  This  cause  having  been  sub- 
mitted to  the  court  at  a  former  term  thereof  up- 
op  the  traoBcript  of  the  record  of  the  judgment 
aforesaid  and  argument  oi  counsel  for  the  re- 
spective parties,  and  the  record  having  been  seen 
and  inspected,  and  the  court  being  now  advised 
of  its  judgment  to  be  given  in  the  premises,  it 
seems  to  the  court  that  there  is  no  error  in  the 
said  judgment.  It  is  therefore  considered,  order- 
ed, and  adjudged  by  the  court  that  the  said  judg- 
ment  of  the  clrcmt  court  be  and  the  same  is 
hereby  affirmed.  It  is  further  ordered  by  the 
court  that  the  defendant  in  error  do  have  and 
recover  of  and  from  the  plaintiff  in  error  bis 
costs  by  him  in  this  behalf  expended,  which 

costs  are  taxed  at  the  sum  of  $  ,  all  of 

which  is  ordered  to  be  certified  to  the  court  be- 
low. 

WHITFIELD,  J.,  absent  by  reason  of  illness. 


HEWITT  T.  VIRGINIA-CAROLINA 
CHEMICAL  GO.  (Supreme  Court  of  Florida. 
May  10, 1916.)  Error  to  Circuit  Court,  Alachua 
Coun^;  J,  T.  Wills,  Judge.  Action  between 
R.  T.  Hewitt  and  the  Virginia-Carolina  Chem- 
ical Company.  From  the  Judgment,  Hewitt 
bringa  error.  Affirmed.  Alburn  ft  Merryday, 
of  Palatka,  for  plaintiff  in  error.  W.  8.  Broome 
and  Thos.  W.  Fielding,  both  of  Gainesville,  for 
defendant  in  error. 

PER  CURIAM.  This  cause  having  been  sub- 
mitted to  the  court  at  a  former  term  thereof 
upon  the  transcript  of  the  record  of  the  judg- 
ment aforesaid  and  argument  of  counsel  for  the 
respective  parties,  and  the  record  haviug.been 
seen  and  inspected,  and  the  court  being  now  ad- 
vised of  its  judgment  to  be  given  in  the  prem- 
ises, it  seems  to  the  court  that  there  is  no  error 
in  the  said  judgment.  It  is  therefore  considered, 
ordered,  and  adjudged  by  the  court  that  the  said 
judgment  of  the  circuit  court  be  and  the  same 
18  hereby  affirmed.  It  i»  further  ordered  by  the 
court  that  the  defendant  in  error  do  have  and 
recover  of  and  from  the  plaintiff  in  error  its 
costs  by  it  in  this  behalf  expended,  which  costs 

are  taxed  at  the  sum  of  $ — •  ,  all  of  which 

la  ordered  to  be  certified  to  the  court  below. 


NEWMAN  et  aL  v.  BAGDAD  LAND  & 
LUMItKR  CO.  (Supreme  Court  of  Florida. 
Feb.  15.  191«.)  Appeal  from  Circuit  Court, 
Santa  Rosa  County ;  A.  O.  Gampljell,  Judge. 
Suit  between  J.  F.  Newman  and  another  and 
the  Bagdad  Land  &  Lumber  Company,  a  cor- 
poration. From  the  decree,  the  parties  first 
mentioned  appeal  Affirmed.  W.  W.  Clark,  of 
Milton,  for  appellants.  Blount  ft  Blount  ft  Car- 
ter, of  Pensacola,  for  appellee. 

PER  CURIAM.  This  cause  having  been  sub- 
mitted to  the  court  at  a  former  term  thereof  up- 
Mi  the  tranacript  of  the  record  of  the  decree 
aforesaid  and  argument  of  counsel  for  the  re- 
spective parties,  and  the  record  bavlng  been  seen 
and  inspected,  and  the  court  being  now  advised 
of  its  judgment  to  be  given  in  the  premises,  it 
seems  to  the  court  that  there  is  no  error  in 
the  said  decree.  It  is  therefore  considered,  or* 
dered,  and  adjudged  by  the  court  that  the  said 
decree  of  the  circuit  court  be  and  the  same  is 
hereby  affirmed.  It  is  further  ordered  by  the 
court  that  the  appellee  do  have  and  recover  of 
and  from  the  appellimts  its  costs  by  it  in  this 
behalf  expended,  which  costs  are  taxed  at  the 

sum  of  $  ,  all  of  which  is  ordered  to  be 

certified  to  the  court  below. 


NOBLE  et  al.  v.  TOUNG.  (Supreme  Court 
of  Florida.  April  27.  1916.)  Appeal  from  CIr. 
cuit  Court,  Duval  Oountr:  D.  A.  Simmons, 
Judge.  Suit  between  Fred  B.  Noble,  aa  trustee 
of  tne  estate  of  W.  B,  Owen,  bankrupt,  and 


Digitized  by  Google 


1006 


71  SOUXHERN  EEPOETBB 


(Bla. 


otbers,  and  Charles  A.  Toonf.  From  tbe  decree, 
Noble  and  others  appeat  Affirmed.  Geo.  C. 
BedelL  J.  A.  Tatea,  Stanton  Walker.  W.  M. 
Bofltwick.  Jr..  and  Alex  St.  Clair  AbTami,  all 
of  JadcBOnville,  for  appellanta.  ReynoldB  & 
Bc^rs,  of  JackBonville,  for  appellee. 

PER  CURIAM.  This  cause  having  been  sub- 
mitted to  the  court  at  a  former  term  thereof  up- 
on the  transcript  ot  the  record  of  the  decree 
aforesaid  and  argument  of  counsel  for  the  re- 
spective parties,  and  the  record  having  been  seen 
and  inspected,  and  the  court  being  now  adrlaed 
of  its  judgment  to  be  given  in  the  premiBet,  it 
seems  to  the  court  that  there  is  no  error  in  the 
said  decree.  It  is  therefore  considered,  ordered, 
and  adjudged  by  the  court  that  the  said  decree 
of  the  circuit  court  t>e  and  the  same  is  hereby 
affirmed.  It  is  further  ordered  by  the  court  that 
the  appellee  do  have  and  recover  of  and  from 
the  appellants  his  costs  by  him  in  this  behalf 
expended,  which  costs  are  taxed  at  the  sum  of 

 ,  all  of  whidi  is  ordered  to  be  certified 

to  the  court  below. 


ONLET  V.  ONLET,  (Supreme  Court  of  Flor- 
ida. April  25  1916.)  Appeal  from  Circuit 
Court,  Duval  County ;  D.  A.  Simmons,  Judge. 
Suit  between  John  E.  Onley  and  Lenora  Onley. 
From  the  decree,  John  E.  Onley  appeals.  Af- 
firmed. McOiU  &  McGlU.  of  Jacksonville,  for 
appellant.  James  M.  Peeltf,  of  JatAsonville,  for 
appellee. 

FEB  OUBIAM.  TMa  cause  having  been  sub- 
mitted to  the  court  at  a  former  term  thereof  up- 
on the  transcript  of  the  record  of  the  orders 
aforesaid  and  argument  of  counsel  for  appellant, 
and  the  record  having  been  seen  and  inspected, 
and  the  court  being  now  advised  of  its  judg- 
ment to  be  given  in  the  premises,  it  seems  to 
the  court  tliat  there  is  no  error  in  the  said  or- 
ders. It  is  therefore  considered,  ordered,  and 
adjudged  by  the  court  that  the  said  orders  of 
the  circuit  court  be  and  the  same  are  hereby 
affirmed.  It  is  further  ordered  by  the  court  that 
the  appellee  do  hare  and  recover  of  and  from 
the  appellant  her  costs  by  her  in  this  behalf  ex- 
pended, which  costs  are  taxed  at  the  sum  of 

¥  1  all  of  whidt  Is  wdered  to  be  certifled 

to  the  court  below. 


PENNIMAN  V.  THOMPSON  et  ux.  (Su- 
preme Court  of  Florida.  April  12,  1916.)  Ap- 
peal from  CSrcuit  Court,  Dade  County ;  Daniel 
A.  Simmons,  Judge.  Suit  in  equity  between 
Mary  J.  Penniman,  a  feme  sole,  and  Charles  H. 
Thompson  and  wife.  From  the  decree,  Mary  J. 
Penniman  appeals.  Affirmed.  Hudsim,  Wolfe 
&  Caaon,  of  Miami,  for  appellant.  Rand  & 
Kurtz,  of  Miami,  for  appellees. 

PER  CURIAM.  This  cause  having  been  sub- 
mitted to  the  court  at  a  former  term  thereof 
upon  the  transcript  of  the  record  of  the  decree 
aforesaid  and  ai^ument  of  counsel  for  the  re- 
spective parties,  and  the  record  having  been  seen 
and  inspected,  and  the  court  being  now  advised 
of  its  judgment  to  be  given  in  the  premises,  it 
seems  to  the  court  that  there  is  no  error  in  the 
said  decree.  It  is  therefore  considered,  ordered, 
and  adjudged  by  the  court  that  the  said  decree 
of  the  circuit  court  be  and  the  same  is  hereby 
affirmed.  It  is  further  ordered  by  the  court  that 
the  appellees  do  have  and  recover  of  and  from 
the  appellant  their  costs  by  them  in  this  behalf 
expended,  which  costs  are  taxed  at  the  sum  of 

f--  ,  all  of  whidi  is  ordered  to  be  certified  to 

the  court  below. 


RICHARDSON  et  al.  v.  FLORIDA  FIRE  ft 
CASUALTY  INS.  00.  (Supreme  Court  of  Flor- 
ida.  April  6, 1916.)  Appeal  from  Circuit  Court, 
Duval  County  ;  Daniel  A.  Simmons,  Judge.  Ac- 
tion between  Bainbridge  Richardson  and  others 
and  tlie  Florida  Fire  &  OasuiUtj  Inatuance 


Company.  From  the  Judgment,  Ric4iards<m  and 
others  appeal.  Affirmed.  McNeill  &  Botler, 
PoweU  &  Pelot,  G.  M.  Cooper,  and  Chaa.  P.  & 
J.  J.  6.  Cooper,  all  of  Jacksonville,  for  appd- 
lants.  H.  Ll  And^wu  and  Reynolds  ft  Rogers, 
all  of  Ja(4s<niville,  for  appellee. 

PER  CURIAM,  miis  cause  havf&fc  been  mb- 
mitted  to  the  court  at  a  former  term  thereof 
upon  tbe  transcript  of  the  record  of  the  orders 
aforesaid  and  argument  of  counsel  for  tbe  re- 
spective parties,  and  the  record  having  been 
seen  and  mspected,  and  the  court  being  now  ad- 
vised of  its  judgment  to  be  giv«i  in  tbe  premises, 
it  seems  to  the  court  that  there  are  no  errors  in 
the  said  orders.  It  is  therefore  considered,  or- 
dered, and  adjudged  by  the  court  that  the  eaid 
orders  of  the  circuit  court  be  and  the  same  are 
hereby  affirmed.  It  is  farther  ordered  by  the 
court  that  the  appellee  do  have  and  recover  of 
and  from  the  appellants  its  costs  by  it  in  this 
behalf  expended,  which  costs  are  taxed  at  the 

sum  of   ,  all  of  which  is  ordered  to  be 

tified  to  the  court  below. 


•SECURITY  CO.  T.  WABRINQTON.  (Sa- 
prune  Court  of  Florida.  April  12,  1916.)  Br- 
ror  to  Circuit  Court.  Duval  County ;  Getwge 
Couper  Gibba,  Judge.  Action  between  the  Secu- 
rity Company  and  Walter  O.  Warrington.  From 
the  judgment,  tbe  Security  Company  brings  «^ 
ror.  Affirmed.  Blsbes  ft  Beddl,  of  Jaduon- 
rille,  for  plainllir  in  error.  Oockrell  ft  Coekreil 
and  Carl  Noble,  all  of  Jacksonville,  for  defend- 
ant in  error. 

PER  CURIAM.  This  cause  having  been  sub- 
mitted to  the  court  at  a  former  term  thereof 
upon  tbe  transcript  of  the  record  of  tbe  lodg- 
ment afcvesaid  ana  argument  of  counsel  for  the  ' 
respective  parties,  and  the  record  having  been 
seen  and  inspected,  and  the  conrt  bdng  now  ad- 
vised of  Its  Jm^ment  to  be  gfren  in  tbe  prem- 
ises, it  seems  to  the  eoort  that  tliere  is  no  error 
in  the  said  judgment.  It  is  therefore  considn^ 
ed,  ordered,  and  adjudged  by  the  court  that  the 
said  judgment  of  the  circuit  court  be  and  the 
same  is  hereby  affirmed.  It  is  farther  ordered 
that  the  defendant  in  error  do  have  and  recover 
of  and  from  the  plaintifF  in  error  bis  costs  by 
him  In  this  bdialf  expended,  whidi  costs  are 
taxed  at  the  sum  of   ,  all  of  which  is  or- 
dered to  be  certified  to  Uie  court  below. 


SMITH  V.  JACKSON  et  ux.  (Supreme  Court 
of  Florida.  April  28,  1916.)  Appeal  from  Cir- 
cuit Court,  Sawannee  County;  m.  F.  Hwne, 
Judge.  Suit  between  James  Smith  and  G.  W. 
Jackson  and  wife.  EVom  the  decree.  Smith  ap> 
peals.  Affirmed.  J.  B.  Johnson,  of  Live  Oak, 
for  appellant.  Humphreys  &  Blackwell,  of  Live 
Oak.  for  appellees. 

PER  CURIAM.  This  cause  having  been  sub- 
mitted to  the  court  at  a  former  day  of  this  term 
upon  the  transcript  of  the  record  of  the  decrees 
aforesaid  and  argument  of  couasel  for  the  re- 
spective parties.  Aid  tlie  reewd  having  been 
seen  and  inspected,  and  the  orart  being  now 
advised  of  its  judgment  to  be  given  in  the  prem- 
ises, it  seems  to  the  court  that  there  is  no  error 
in  the  scdd  decrees.  It  is  therefore  considn^d. 
ordered,  and  adjudged  by  the  court  that  the  said 
decrees  of  tbe  circuit  court  be  and  the  same 
are  herebr  affirmed.  It  is  further  ordered  by  the 
court  that  the  appellees  do  bave  and  recover  of 
and  from  the  appellant  tbdr  costs  by  them  in 
this  behalf  expended,  which  costs  are  taxed  at 

the  sum  of   ,  all  of  whidi  is  ordered  to  be 

certified  to  the  court  below. 


STRTNGFELLOW  v.  RICE.  (Supreme 
Court  of  Florida.  Feb.  16,  1916.)  Appeal  fnwn 
Circuit  Court,  Alachua  County;  J.  T.  Wills. 
Judge.  Suit  between  Thornton  B.  StringfeUon 
■nd  Buuna  J.  Rice.   From  tbe  decree,  String- 
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f«Uow  appeals.  AiBnned.  W.  S.  Broome,  of 
(iainflSTiue,  for  appellant.  Bamptao  ft  Hamp- 
ton, of  Gautesrllle,  tor  appellee. 

Pin  CURIAM.  This  cauie  bavins  been  sub- 
mitted to  the  court  at  a  former  term  thereof 
upon  the  transcript  of  the  record  of  the  decree 
aforesaid  and  argnment  of  counsel  for  the  re- 
spective parties,  and  the  record  having  been 
■een  and  inspected,  and  the  court  being  now  ad- 
vised of  its  judgment  to  be  given  in  the  prem- 
ises, it  seems  to  the  court  that  there  Is  no  error 
is  the  said  decree.  It  is  therefore  considered, 
ordered,  and  adjudged  by  the  court  that  the  said 
decree' of  the  drcuit  court  be  and  the  same  is 
hereby  affirmed.  It  is  further  ordered  b;  the 
court  that  the  appellee  do  bare  and  recover  of 
and  from  the  appellant  ber  costs  by  her  in  this 
behalf  expended,  which  costs  are  taxed  at  the 
Bum  of  9  — ,  all  of  which  ia  ordered  to  be 
certified  to  the  court  below. 

THOMAS  V.  ORANOER  et  al  (Supreme 
Court  of  Florida.  April  26,  1916.)  Appeal 
from  Circuit  Court,  Marion  County ;  W.  S.  Bui- 
lock.  Judge.  Suit  between  J.  M.  liomas,  trus- 
tee in  bankruptcy  of  the  estate  of  B.  P.  Bentz, 
and  Harvey  Granger  and  another,  doing  busi- 
ness under  the  name  and  style  of  Granger  ft 
Lewia.  From  the  decree,  Thomas  appeals.  At- 
finoed.  Hoeker  ft  Martiii  and  H.  M.  Hampton, 
all  of  Ocala,  for  appelant  P.  H.  Odom  and 
E^nolds  &  Rogers,  all  of  Jacksranlle,  for  ap- 

PEB  CURIAM.  This  caase  having  been  sub- 
mitted to  the  court  at  a  former  term  thereof 
upon  the  transcript  of  the  record  of  the  decrees 
aforesaid  and  argnment  of  counsel  for  the  re- 
spective parties,  and  the  record  having  been  seen 
and  inspected,  and  the  court  being  now  advised 
of  its  judgment  to  be  given  In  the  premises,  it 
seems  tp  uie  court  that  there  is  no  error  in  the 
said  decrees.  It  is  therefore  considered,  order- 
ed, and  adjudged  by  the  court  that  the  said  de- 
crees of  the  arcnlt  court  be  and  Uie  same  are 
hereby  affirmed.  It  la  farther  ordered  by  the 
court  that  the  appellees  do  have  and  recover  of 
and  from  the  appellant  tbeir  costs  by  them  in 
this  behalf  expended,  which  costs  are  taxed  at 

the  sum  of  f—  •  all  of  which  la  ordered  to  be 

certified  to  the  court  below. 


THOMAS  V.  HAMPTON.  (Supreme  Court 
of  Fltnlda.  May  10,  1916.)  Error  to  Circuit 
Court,  Alachua  County ;  J.  T.  Wills,  Judee. 
Action  between  William  M.  Thomas  and  W.  W. 
Hamptcm.  From  tbe  judgment,  Thomas  brings 
error.  Affirmed.  Robert  E.  Davis,  of  Gaines- 
viUe,  for  plaintlfl  in  error.  W.  S.  Broome,  of 
Gainesville,  for  defendant  In  error. 

PER  CURIAM.  Tbia  cause  having  been  sub- 
mitted to  the  court  at  a  former  term  thereof 
aiKui  the  transcript  of  the  record  of  the  judg- 
ment aforesaid  and  argument  of  counsel  for  the 
respective  parties,  and  the  record  having  been 
seen  and  inapected,  and  the  court  being  now 
advised  of  its  judgment  to  he  given  in  the  prem- 
iaea.  It  Menu  to  the  court  that  there  ia  no  error 


in  the  said  judgment  It  is  therefore  considered, 
ordered,  and  adjudged  by  the  court  that  the  said 

iadgment  of  the  circuit  court  be  and  the  same  is 
lereby  affirmed.  It  is  further  ordered  by  the 
court  that  the  defendant  in  error  do  have  and 
recover  of  and  from  the  plaintiff  in  error  his 
costs  by  him  in.  this  behalf  expended,  which 

costs  are  taxed  at  the  sum  of  |  ,  all  of 

which  is  ordered  to  be  certified  to  tiw  court  be- 
low. 


WESTER  et  al.  v.  LOUISVILLE  &  N.  B. 
CO.  (Supreme  Court  of  Florida.  April  27, 
1916.)   EtTor  to  Circuit  Court.  Jackson  Coun- 

H';  D,  J.  Jones,  Judge.  Action  between  S. 
atherine  Wester  and  uusband  and  the  Louis- 
ville &  Nashville  Railroad  Company.  From  the 
judgment,  said  Westers  bring  error.  Affirmed. 
James  H.  Finch,  of  Marianna,  for  plaintifEs  In 
error.  Paul  Carter,  of  Marianne,  for  defoidaDt 
in  error. 

PER  CURIAM.  This  cause  having  been  sub- 
mitted to  the  court  at  a  former  term  thereof 
upon  the  transcript  of  the  record  of  the  judg- 
ment aforesaid  and  argument  of  counsel  for  the 
respecMve  parties,  and  the  record  having  been 
seen  and  inspected,  and  the  court  being  now  ad- 
vised of  its  Judgment  to  be  given  in  the  prem- 
ises, it  seems  to  the  court  that  thora  is  no  error 
in  the  aaid  Judgment.  It  la  therefore  considered, 
ordered,  and  adjudged  by  the  court  that  the  said 
judgment  of  the  circuit  court  be  and  the  same 
18  her^y  affirmed.  It  ig  further  ordered  by  the 
court  that  the  defendant  in  error  do  have  and 
recover  of  and  from  the  plaintiffa  in  error  its 
costs  by  it  in  this  behalf  expended,  which  costs 
are  taxed  at  the  sum  of  f — - — ,  all  of  which  is 
ordered  to  be  certified  to  the  court  below. 


YOUNG  et  aL  V.  POSTON  et  aL  (Supreme 
Court  of  Florida.  Feb.  15,  1916.)  Error  to 
Circuit  Court,  Santa  Bosa  (bounty;  A.  G. 
Campbell,  Judge.  Action  between  D.  G.  Toung 
and  others  and  Ella  Poston  and  another.  From 
the  jadnnent,  the  parties  first  mentioned  bring 
error.  Affirmed.  J.  T.  Wiggins,  of  Milton,  and 
F.  B.  Carter,  of  Pensacola,  for  plaintiffs  in  er- 
ror. McGeachy  ft  Lewis,  of  Milton,  for  defend- 
ants in  error. 

PER  CURIAM.  This  cause  having  been  sub- 
mitted to  the  court  at  a  former  term  thereof 
upon  the  transcript  of  the  record  of  the  judg- 
ment aforesaid  and  anument  of  counsel  for  the 
respective  parties,  and  the  record  having  been 
seen  and  inspected,  and  the  court  being  now  ad- 
vised of  its  judgment  to  be  given  in  the  prem- 
ises, It  see'us  to  the  court  that  there  Is  no  error 
in  the  said  judgment.  It  is  therefore  considpr- 
ed,  ordered,  and  adjudged  by  the  court  that  the 
said  judgment  of  Uie  circuit  court  be  and  the 
same  is  herriiy  affirmed.  It  Is  further  ordered 
by  the  court  that  the  said  defendants  in  error 
do  have  and  recover  of  and  from  the  plaintiffs 
in  error  their  costs  by  them  in  this  behalf  ex- 
pended, which  coats  are  taxed  at  the  sum  of 
9  ,  all  of  wbkh  is  ordered  to  be  certified  to 


the  court  bdow. 
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ABANDONMENT. 

See  Action,  9=>70 ;  Appeal  and  Error,  "S^^SOS ; 
Divorce,  «=337 ;  Homeatead,  «a»166;  Btu- 
ba&d  and  Wife.  «=>31S. 

ABATEMENT  AND  REVIVAL 

See  Ejectment,  «=>30;  Election  of  Bemedies; 
Faxtiea.  «=»80;    Pleading.  <&=>110,  131. 

IX.  AKOTHEB  ACTION  FEITOlZHO. 

«=>9  (La.)  Where  an  appeal  taken  against  de- 
fradant  by  inadvenence  or  otherwise  was  nevep 
a  real  appeal  as  against  him,  and  no  attempt 
was  made  to  maintain  it  against  him,  Mb  excep- 
tion of  Us  pendens  in  a  suit  making  him  a  party 
defendant  Defore  the  dismissal  of  the  former 
uipeal  was  without  merit— Gmnmerdal  Nat. 
Bank  V.  Sanders,  71  So.  891. 

V.  DEATH  OF  PARTT  AKD  BBVIVAIi 

OF  AOTIOH. 

(A)  AbKtemeat  or  SvrviTnl  of  Aetloa. 

^3>48  (AlaJ^pp.)  At  common  law,  in  either 
real  or  personal  actions,  the  deatii  of  either  par- 
ty pat  tn  end  to  the  action.— State  t.  Pearce, 
71  So.  656. 

<^50  (Ala.App.)  Code  1907,  H  2490,  2467, 
^MS&,  relating  to  the  snrviTal  ^  personal  and 
real  aetl<ni8,  and  their  re^val,  being  In  pari 
materia,  must  be  considered  together. — State  t. 

Pearce,  71  So.  6S6. 

«=353  (AIa.App.)  Under  Code  1907.  H  2496. 
2497,  and  2499,  action  on  contract  Burvivee 
plaindtTB  death  in  favor  of  the  personal  rep- 
resentative.—State  v.  Pearce,  71  So.  656. 

(B)  Comtlnnane* .  or  Revival  of  Aotloa. 

9=>71  (Ala.App.)  If  the  canse  of  action  sur- 
vived, a  new  suit  might  be  brought  in  the  case 
of  the  death  of  the  plaintiff  by  hia  personal  rep- 
resentatiTe,  and  the  right  to  revive  and  continne 
an  original  suit  Is  statutory.— State  t.  Pearce, 
71  So.  666. 

4^72(3)  <Ala.App.)  Under  Code.  1907,  8S  2496, 
2497.  and  2499,  action  to  try  title  or  to  recover 
possession  of  landa  on  the  death  of  the  plaintiff 
Burvives  in  favor  of  the  heirs,  as  well  as  the 
personal  representative.— State  v.  Pearce,  71 
So.  656. 

^72(6)  (Ala.App.)  Ui.der  Code  1907,  H  2496, 
2497,  and  2499,  action  on  contract  sarrlves 
plaintiff's  death  in  favor  of  the  persona]  repre- 
aentative,  who  is  the  only  proper  or  necessary 
party.-^tate  T.  Pearce.  71  Sa  666. 

TI.  WAIVER  OF  GROITKDB  OF  ABATE- 
MEMT  Ain>  TIBIE  AND  MANNER 
OF  PLEADINO  IN  GENERAL. 

4s»84  (La.)  Exception  or  plea  of  prematurity 
cannot  be  considered,  unless  filed  before  answer 
to  the  merits.^Lurie  v.  Titcomb,  71  So.  200. 

ABDUCTION. 

See  Seduction. 


ABSENTEES. 

^3  (La.)  Code  Prac.  art.  737,  authorizing 
appointment  of  attorney  to  represent  absent 
mortgagor  and  have  foreclosure  proceeding  in 
rem  proeeeuted  contradict<»ily  against  him,  Ml4 
valid:— Bichardson  v.  McDonald  71  So.  834. 
e=>7  (La.)  The  only  remedy  of  defendant  in 
executory  proceedings,  who  complains  that 
there  was  not  sufficient  authentic  evidence  to 
warrant  order  of  seizure  and  sale,  is  appeal.— 
Richardson  v.  McDonald,  71  So.  934. 

ACADEMIES. 

See  Schools  and  School  IMstricts,  4=»2l 

ACCEPTANCE. 

See  Chattel  Mortgages,  <8=»67 ;  Sales,  «=»179. 

ACCESSION. 

See  Fiztares. 

ACCIDENT  INSURANCE. 

See  Insurance,  4=»630. 

ACCOMMODATION  PAPER. 

See  Bins  and  Notes,  «»226. 

ACCOMPLICES. 

See  Criminal  Law,  «=»011,  780. 

ACCORD  AND  SATISFACTION. 

See  Compromise  and  Settlement;  pByment; 
Release. 

ACCOUNT. 

See  Account  Stated ;  Guardian  and  Ward,  ^sn 

ACCOUNT  STATED. 

^=>20(l)  (Miss.)  Where,  In  an  action  oa  ac- 
count stated,  it  appeared  that  the  goods  cov- 
ered thereby  were  ordered,  delivered,  and  receiv- 
ed by  defendant  or  his  agent,  and  account  was 
unpaid,  peremptory  instruction  for  defendant  at 
close  of  plaintifTa  evidence  was  error. — Bagland 
V.  Ross,  71  So.  879. 

ACKNOWLEDGMENT. 

See  Homestead,  ^=3119. 

n.  TAKING  AND  OEBTIFIOATE. 

«=326  (Fla).  Gen.  St  1906,  |  2462  (Comp. 
Laws  1914,  §  2462],  requiring  separate  acknowl- 
edgment by  wife,  was  intended  to  famish  a 
means  whereby,  not  only  might  the  wife's  rights 
be  guarded,  but  an  unqueBuonable  transfer  of 
her  right  be  sefured.—Bank  of  Jennings  v.  Jen- 
nings, 71  So.  31. 
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m.  OPEBATZOK  AND  EFFECT. 

^55(1)  (Fla.)  The  officer's  certificate  to  an 
acknowledgment  of  a  deed  or  mortgage,  when 
made  as  required  by  law,  ia,  in  the  absence  of 
fraud  or  duress,  conclusive  as  to  the  facts  stat- 
ed in  it.— Bank  of  Jennings  v.  Jennings,  71  So. 
31. 

«=355{2)  (Fla.)  Where  a  married  woman  signs 
a  mortgage  in  the  presence  of  witnesses,  the  of- 
Hcer'8  certificate  of  due  acknowledgment  hj  her 
separate  from  her  husband  will  prevail  if  sus- 
tained by  evidence  and  not  overcome  by  convinc- 
ing testimony.— Bank  of  Jennings  v.  Jennings, 
71  Sa  81. 

ACQUIESCENCE. 

See  Appeal  and  Brror,  «s»lB4;  Boundaries, 
«s»48;  Estoppel,  «=»92. 

ACTION. 

See  Equity,  «s>149;  Pleading.  ^UO. 

III.  JOINDER,  SPIilTTIWO,  C0N80IJ- 
DATION.  AND  SEVERANCE. 

«=s»53(2)  (Miss.)  Under  Code  1906,  i  717.  the 
assignee  of  part  of  en  employe's  claim  for  per- 
scnal  injury  is  a  necessary  party  plaintiff  in 
the  employ&s  action  in  order  to  prevent  the 
splittiag  of  the  cause  of  action.- A.  K.  Mclnnia 
Lumber  Co.  v.  Rather.  71  So.  264. 

IV.  COBOEENCEBIENT,  PROSEOimOH, 

AND  TERMINATION. 

«=»70  (La.)  Act  No.  107  of  1898,  providing 
that  a  party  failing  to  prosecute  his  soft  for  five 
years  shall  be  deemed  to  have  abandoned  same, 
held  inapplicable  to  either  litigant,  where  a 
seizure  under  executory  process  was  stayed  by 
injunction  and  the  Judge  delayed  his  decinon  for 
five  years.- Barton  t.  Burbank,  71  So.  134. 

ADJOINING  LANDOWNERS. 

£jee  Boundaries. 

ADJOURNMENT. 

See  Oiiminal  Law,  «s>049. 

ADJUSTMENT. 

See  Insnrance,  «=»575,  576. 

ADMINISTRATION. 

See  Eizecutors  and  Administrators, 

ADMISSIONS. 

See  Criminal  Law,  «»406-409:  Evidence,  «==> 
230;  Mandamus,  ^162 ;  Pleading,  4s9ll0, 
-214. 

ADOPTION. 

4=»2I  (La.)  In  the  absence  of  other  forced 
heirs,  a  child  adopted  under  Rev.  Civ.  Code,  art 
214,  becomes  a  forced  heir  entitled  to  one-tliird 
of  the  foster  parent's  estate  under  article  1403. 
—Succession  of  Hawkins,  71  So.  492. 

ADVANCEMENTS. 

See  Descent  and  Distribution,  ^=>109. 

ADVANCES. 

See  Agriculture,  9s>ll. 

ADVERSE  POSSESSION. 

See  Limitation  of  Actions;  Tenancy  in  Com- 
mon. 

I.  NATURE  AND  BEQUIfllTEB. 
(B)  AetD«l  Poueaalon. 

$=»I4  (La.)  Civil  possession  evidenced  only  by 
an  indicated  intent  to  possess  cannot  be  the 


basis  to/r  the  ten-year  prescription  under  Civ. 
Code,  art  8478,  unless  commenced  with  physi- 
cal possession.— 'Gilmore  v.  Frost-Johnson  Lum- 
ber Co.,  71  So.  536. 

It  is  essential  to  the  right  of  the  bolder  of  a 
tax  title  to  maintain  a  plea  of  three-year  pre* 
scription  under  Act  No.  106  of  1874,  1  5,  Uiat 
he  shall  have  bad  actual  possession. — Id. 

14  (La.)  Texas  statutes  of  limitation  in  real 
actions  run  only  in  faror  of  persons  having 
peaceable  and  adverse  possession,  that  is,  actual 
and  visible  appropriation  of  land.— Elumpp  v. 
Howcott,  71  So.  353. 

<e=>l6(l)  (La.)  That  claimant  of  land  under 
Texas  statutes  of  limitation  made  survey,  mark- 
ed boundaries,  paid  taxes,  and  excluded  trespas- 
sers,  will  not  constitute  actual  possession. — 
Klumpp  y.  Howcott,  71  So.  853. 

(O)  OiBtlmet  «nd  Bxelulve  PosMMiom. 

^=»38  (La.)  In  an  action  for  a  stri;>  of  land 
claimed  by  defendant  by  the  prescription  of  30 
years,  evidence  held  not  to  show  that  the  pos- 
session of  defendant's  predecessors,  inclosing 
it  and  using  it  for  pasturage,  was  not  suffi- 
cientlj;  public  and  unequivooii  to  establish  a 
prescription. — Beugnot  t.  New  Orleamr  Land 
Co.,  71  Sa  947. 

(B)  DaratioM  mmM.  CoatlBwItr  •t  Po— 
■Ion. 

4=341  (Miss.)  Possession  ,nnder  color  of  a  tax 
title  open,  notorious,  and  adverse  from  1900  un- 
til 1911  is  sufficient  to  establish  title  bv  adverse 
posseBsion.— Marx  v.  Smith,  71  So.  663. 
4=»45  (Hiss.)  Where,  before  holding  possession 
for  ten  years,  plaintiff  sued  to  confirm  his  tax 
title,  detendanrs  cross-bill  filed  after  plaintiff 
bad  held  for  ten  years  did  not  relate  ba^  to 
the  commencement  of  the  plaintiff*!  suit — 
Marx  ▼.  Smith,  71  So.  668. 

(P)  Hostile  Character  of  Posaoaaloa. 

«=963(7)  (Ala.)  Title  to  wild  lands  by  adverse 
possession  for  10  years  under  agreement  of  the 
owner  to  convey  to  the  claimant  cannot  be  aid- 
ed by  prescription,  converting  an  equitable  title 
into  a  legal  title,  since  that  pr^umption  arises 
onlj  in  support  of  a  peaceable  possession  under 
claim  of  title  for  20  years.- Franklin  t.  Snow, 
71  So.  93. 

^976  (La.)  Designation  of  attorney  appointed 
to  represent  absent  mortgagor  as  curator  ad 
hoc"  instead  of  "attorney  for  absMitee,"  is 
merely  informality,  cured  -by  fire  years*  pre- 
scription.—Bicbardson  T.  McDonald,  71  So. 
034. 

m.  FIJIADINO,  EVIDENCE.  TRIAI^ 
AND  REVIEW. 

®=3ll4(l)  (Ala.)  Although  acts  of  ownership 
OD  wild  land  under  color  of  title  need  not  be 
frequent  or  extensive,  mere  removal  of  sawlogs 
and  rails,  in  the  absence  tif  a  showing  of  fre- 
quency or  time  of  removal,  is  insufficient  to  ea- 
tablish  title  by  adverse  possession,  though  cou- 
pled with  testimony  of  two  witnesses  tnat,  so 
far  as  they  knew,  claimant  had  sole  possession. 
—Franklin  v.  Snow,  71  So.  93.  . 

AFFIDAVITS. 

See  Attachment,  4=3ll4 ;  Bills  and  Notes. 
48S ;  Bxecutora  and  AdminiatratoiB,  4=»2^7 ; 
Pleading,  «t»290;  Becords,  (8=>6. 

AGE. 

See  Criminal  Law,  «=3421 ;  Rape. 

AGENCY. 

See  Principal  and  Agent. 

AGGRAVATION. 

Sec  Damages,  <S=>182. 
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AGRICULTURE. 

«s>ll  (L«.)  Act  No.  66  of  1874  aothorizes 
pledging  of  growiiig  crops  only  for  advaocea  and 
gives  factor  making  advance  no  right  to  appro- 
priate proceeds  of  crops  for  any  other  debt- 
Swift  &,  Co.  V.  Bonvillain.  71  So.  849. 
«=>I2  (La.)  Act  No.  66  of  1874,  {|  l-o,  author- 
izes planter  to  pledge  growins  crop  for  ad- 
Taoces  required  for  its  productloa  by  contract 
duly  recorded,  and  declares  pledge  penect  where 

groducts  are  consigoed  to  conngaee.— Swift  A 
'o.  T.  Bonvillain,  71  So.  849. 
«»15'/2  (Liu)  One  who  purchases  agricultoral 

Eroducts  from  a  farmer  does  not  thereby  make 
imself  personally  liable  for  debts  of  farmer  se- 
cured by  unrecorded  lien  on  crop.— Union  Seed 
&  Fertiliser  Ck>.  v.  J.  Snpple's  Sons  Planting 
Co.,  71  So.  949. 

ALIENS. 
I.  disabujties. 

«s»l2<4)  (Miss.)  The  period  pending  s  prema- 
ture suit  by  the  state  to  escheat  land  held  by  an 
alien  should  not  be  counted  part  of  the  20-year 
period  allowed  by  Code  1906.  I  2768.— State  v. 
Scottish  AmerlcBD  Mortgage  Co..  71  So.  291. 

The  time  land  owned  by  an  alien  was  in  pos- 
session of  a  resident  under  contract  of  purchase 
subeequently  rescinded  should  be  excluded  from 
the  20  years  allowed  the  alien  to  sell  the  land 
under  Code  1906,  {  2768.— Id. 

An  alien  who  resdndl  ■  contract  selling 
land  to  reddents  does  not  thereby  become  a 
purchaser  at  a  sale  to  enforce  the  payment  of 
a  debt  within  Code  1006,  f  2768.-Id. 

ALIMONY. 

See  Divorce  <a»289-246;  Husband  and  Wife. 
«=9297. 

ALTERATION  OF  INSTRUMENTS. 

Sea  Beformation  of  Inatnimenta, 

•»5(2)  (Miss.)  A  note  given  for  valne  received 
ia  materially  altered  by  the  insertion  of  words 
indicating  tnat  it  was  given  as  purcbase  money 
for  land,  thereby  raising  a  vendor's  lien  upon 
the  land.— Bank  of  LaMerdale  v.  Cole.  71  So. 
260. 

«=>8  (Fla.)  Under  Gen.  St  1906,  |  3046.  in- 
dorsement of  payment  on  instrument  promising 
to  pay  money  has  no  more  effect  than  receipt, 
and  does  not  vitiate  instrument— Bland  v. 
FideUty  TruBt  Co.,  71  So.  630. 
4=»ll(l)  (Miss.)  Id  order  that  the  makers  of 
a  note  may  avail  themselves  of  a  material  al- 
teration it  moat  appear  that  it  was  made  with 
fraudulent  intent.- Bank  of  Lauderdale  v.  Cole. 
71  So.  260. 

<s»33  (Miss.)  Where  a  material  alteration  is 
made  in  a  note  after  delivery  to  the  payee  with 
evidence  of  fraudulent  intmt,  the  original  payee 
and  his  assignee  can  recover  neither  on  the 
note  nor  on  the  original  indebtedness.- Bank  of 
Lauderdale  v.  Cole.  71  So.  260. 
«=»25  (Misa)  Although  the  answer  fails  to 
allege  specifically  that  a  material  alteration  of 
a  promissory  note  was  made  with  fraudulent 
intent,  it  sufficiently  alleges  such  intent,  where 
it  discloses  that  the  alteration  was  made  for 
the  purpose  of  enabling  the  payees  to  establish 
a  vendor's  lien  on  property,  in  violaticm  of  an 
agreement  waivbig  the  lien.— Bank  of  Lauder- 
dale T.  Cole.  71  So.  260. 

AMBIGUITIES. 

See  Statotea,  «s»190. 

AMENDMENT. 

See  Equity,  «=>275;  Pleading,  *=>23Q;  Stot- 
utes.  «=sl38,  141. 


ANCILLARY  JURISDICTION. 

See  Equity.  «=>35. 

ANIMALS. 

See  Carriers,  «=»20e-230;  BoUroads,  *=>415- 
446 ;  Statutes,  «=»118. 

•S=>12  (Lb.)  Acts  Extra  Sess.  1870,  No.  8.  |  8. 
making  it  unlawful  to  feloniously  mark  or  brand 
any  animai,  is  not  ambiguous,  but  applies  only 
to  marking  of  animals  belonging  to  third  per- 
sons.—State  V.  Dickerson.  71  So,  347. 

In  Acts  Extra  Seas.  1870,  No.  8,  §  3,  making 
it  unlawful  to  feloniously  mark  any  animal,  "fe- 
loniously" refers  to  act  done  with  intent  to  com- 
mit crime. — Id. 

«=>50(2)  (Ala.)  On  appeal  from  ruling  in  the 
contest  of  a  stock  law  election,  the  validity  of 
the  petition  and  order  for  the  election  prescrib- 
ed by  Code  1907,  I  5882,  and  of  the  proceedings 
in  the  commissioners'  court,  In  view  of  section 
455,  are  matters  not  properly  presented  on  the 
contest— Browning  v.  St.  Clair  County,  71  So. 
108. 

The  remedy  for  determiniog  the  validity  of  a 
stock  law  election  was  by  certiorari  to  quash 
the  proceedings. — Id. 

Under  Code  1907,  f  3312,  giving  court  of 
county  commissioners  original  jurisdiction  in  re- 
spect to  stock  law  districts,  proceedings  on  or- 
ders for  stock  lew  election  containing  all  neces- 
sary and  jurisdictional  averments  would  not  be 
quuhed  upon  petition  for  certiorari,  on  ^und 
of  irregularities  in  the  subseqaent  proceedingi. 
—Id. 

«=»50(2)  (Miss.)  That  territory  of  proposed 
stock  law  district  is  one  or  more  townships,  or 
less  than  36  square  miles,  or  a  part  or  parts  of 
the  county  separated  by  natural  boundaries.  sr« 
jurisdictional  facts,  which  must  affirmatively  ap- 
pear of  record  before  order  of  board  of  super- 
viEtors  declaring  the  stock  law  in  force  in  a 
supervisor's  district  is  valid.— Henry  v.  Board 
of  Sup'rs  of  Sunflower  County,  71  So.  742. 
^=s>74(5)  (Miss.)  In  an  action  for  damages  for 
injuries  sustained  by  being  bitten  by  a  dog  own- 
ed and  kei^  by  defendants  on  their  premises, 
evidence  AeU  to  sastain  a  judgment  for  plaintiff. 
—White  V.  McBee.  71  So.  804. 

APPEAL  AND  ERROR. 

See  Certiorari ;  Clerks  of  Courts,  ^324 ;  Crim- 
inal Law,  «=»1006-1188;  Bzeepttons,  Bill 
of. 

For  review  of  rulings  in  particular  actions  or 
proceedings,  see  also  the  various  specific 

topics. 

t.  NATTTBE  AKD  FOBlf  OF  REBCEDT. 

^=»I6  (La.)  Where  judgment  decrees  nullity 
of  title  set  up  by  defendant  but  also  decrees  re- 
vival of  mortgage  under  which  defendant  claims 
and  directs  resale  under  mortgage,  plaintiff  bai 
no  right  to  s^>arate  appeal  from  that  uart  of 
judgment  In  accordance  with  bis  petition  nor 
to  suspend  execution  of  any  part  of  judgment 
obtained  by  plaintiff  in  reconvention,  on  bond 
for  costs.— State  ex  rel.  John  T.  Moore  Plant- 
ing Co.  v.  HoweU,  71  So.  529. 

H.  NATURE  AKD  GROUNDS  OF  AP- 
PELLATE JURISDICTION. 

«=32l  (Ala.)  Under  Code  1907,  S  2841,  riving 
of  affirmative  charge  on  the  trial  of  a  plea  In 
abatement  that  alleged  jn^nnd  for  attachment 
did  not  exist  can  be  reviewed  with  the  consent 
of  the  op[H)slte  party  or  his  attorney,  which 
consent  is  jurisdictitmal.— Temple  v.  Dooley,  71 
So.  683. 

^^22  (Ala.)  The  question  of  the  sufficiency  of 

the  judgment  or  decree  in  the  lower  court  to 

support  an  appeal  is  jurisdictional,  and  cannot 
be  waived.— Temple  v.  Dooley,  71  So.  683. 
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m.  BECZSIOK8  REVIEW ABI.E. 

(D)  FlulItT  ot  DctenutDatlon. 

®=978(3)  (Miss.)  A  judj^iient  sustaiDins:  a  de- 
murrer, in  the  absence  of  an  application  to 
amend,  ia  a  final  judgment,  so  far  as  the  iater- 
Bstfl  of  the  demorrant  are  concerned.— Dlcketson 
r.  Western  Union  Tel^rapb  Co.,  71  So.  385. 

IV.  RIGHT  OF  REVIEW. 

(A)  PersoBS  Biitl11«d. 

^:»I50(1)  <La.)  Unless  third  persons  appealing 
from  judgment  anauUing  election  on  prohibi- 
tion question  allege  and  prove  direct  pecuniary 
interest,  not  a  future,  contingent,  and  specu- 
lative interest,  the  appeal  wiU  ba  diamiBsied. — 
City  of  Alexandria  r.  Police  Jury  of  Rapides 
Parish,  71  So.  928. 

^s>l50(6)  (La.)  Where  a  judgment  against  a 
garnishee  ia  appealed  from  by  persona,  who,  al- 
though appealing  as  creditors  of  defendants, 
argue  in  the  Supreme  Court  that  they  are  cred- 
itors, not  of  defendants,  but  of  the  successioik  of 
the  deceased  husband  of  one  of  the  defendants 
and  father  of  the  other  defendants,  and  that 
the  gfimiahed  funds  b^ong  to  the  succession, 
and  nothing  shows  that  the  funds  received  by 
the  garnishee  as  belonging  to  defendants  did  not 
belong  to  them,  the  u>peal  will  be  dismiased.— 
Brinaon  t.  Scott,  71  So.  763. 

(B)  Batoppel,  Wal-vvr,  or  Aarreementa  At- 

fectlUK  Rlarlit. 

«=»I54(1)  (La.)  That  plaintiff  pending  his  ap- 
peal from  a  suit  to  annul  an  oil  and  mineral 
lease,  sold  an  interest  in  the  oil  and  minerals 
under  a  part  of  the  land  subject  to  the  lease, 
held  not  to  require  dismissal  of  the  appeal  on 
the  ground  of  acquiescence. — Satindera  t.  BoEch- 
Ererett  Co.,  71  So.  1S3. 

"Acquiescence"  In  a  judgment  such  as  will 
authorize  dismissal  of  an  appeal  implies  con- 
sent, and  is  not  the  same  as  an  "admisaion"  of 
the  correctness  ot  the  judgment— Id. 

That  plaintiff  pending  bis  appeal  from  ad- 
verse judgment  in  suit  to  annul  a  recorded  oil 
and  mineral  lease  specified  in  a  conveyance  to 
a  third  person  tJiat  the  land  was  leased  to  de- 
fendant and  that  the  sale  wag  made  subject  to 
the  lease,  held  not  to  show  a  ratilication  of  the 
judgment. — Id. 

An  acquiescence  such  as  will  take  away  the 
right  of  appeal  must  be  unconditional,  volunta- 
ry, and  absolute,  and  have  been  made  witb  in- 
tent to  acquiesce  and  abandon  the  right  of  ap- 
peal.— Id. 

«=>  154(4)  (La.)  Under  Code  Prac  art.  567,  par- 
ty in  whose  favor  judgment  baa  been  rendered 
in  accordance  with  his  own  prayer  cannot  ap- 
peal.—State  ex  rel.  John  T.  Moore  Planting  Co. 

T.  Howell.  71  So.  529. 

@=»I58(1)  (Miss.)  A  defendant  against  whom  a 
money  judgment  has  been  rendered  may  pay  it 
and  afterwards  appeal.— Carrie  t.  Bennett,  71 
So.  324. 

V.  PRESENTATION   AND  RESERVA- 
TION IN  LOWER  COtTRT  OF 
GROUNDS  OF  REVIEW. 

(A)  Isanea  asd  QneatlonB  in  Lower  Court. 

1 73(6)  (La.)  As  an  allegation  of  the  regis- 
try  of  a  waiver  of  homestead  was  an  allegation 
of  a  matter  of  fact,  and  not  of  a  conclusion  of 
laWj  where  the  intervener,  in  its  pleadings  and 
during  trial,  admitted  and  conceded  that  the 
waiver  was  recorded,  it  was  estopped  to  deny 
the  registry  on  apneul.— Iberville  Bank  A  Trust 
Co.  V.  Oupuy,  71  So.  206. 

(B)  Objections  and  Motion*,  and  Rnllns* 

Thereon. 

192(2)  (Ala.)  In  a  suit  to  foreclose  a  mort- 
gage securing  a  note,  where  defendant's  only 
contention  was  that  the  documents  had  been  al- 
tered and  the  amoonts  increaaed,  oomplaiuant. 


having  met  that  rontentlon,  cannot  complain  d 
such  evidence  on  apxieal  because  the  answer 
waa  not  verified.— Brackin  t.  Owens  HoiBe  ft 

Mule  Co.,  71  So.  97. 

€=^231(7)  (Ala.)  A  ruling  of  the  court  on  objec- 
tions to  showing  plaintiff  his  answers  to  inter* 
rogatories  cannot  be  reviewed  where  no  reasons 
were  stated.— Russell  v.  Bush,  71  So.  397. 
^231(7)  (Ala.App.)  Where  a  motion  to  ex- 
clude testimony  otherwise  competent  failed  to 
raise  the  point  that  it  was  not  responsive  to  the 
question,  the  motion  being  merely  general  and 
not  specifying  any  grounds,  that  the  answer 
was  unresponsive  could  not  avail  the  moving 
party  on  appeal.— Dunaway  v.  Boden,  71  So.  70. 
€=^232(1)  (Ala.)  An  argument  on  appeal  as  to 
the  sufficiency  of  a  replication  not  made  an 
grounds  raised  by  the  demurrer  thereto  will  not 
be  considered.- Beatty  v.  Palmer,  71  So.  4.'£2. 
<^=»232(2)  (Ala.)  An  objection  to  a  proper  tjues- 
tion  does  not  authorize  a  review  of  a  voluntet:red 
statement  by  the  witness  to  which  no  objection 
or  motion  to  exclude  waa  made. — Russell  v. 
Bosh,  71  So.  397. 

«:»242(1)  (Ala.)  An  objection  to  the  remarks 
of  opposing  counsel  whidi  invoked  no  ruling  of 
the  court  afforded  no  basis  for  an  assignment 
of  error  with  respect  thereto.— Headier  t.  Uai^ 
ris.  71  So.  685. 

10>  BxeeptloMS. 

«9=»268(4)  (Aia.)  On  the  trial  of  a  cause  with- 
out a  jury  either  party  may  by  bill  of  exceptions 
present  for  review  the  judgment  of  the  trial 
court  on  the  evidence  without  an  exception 
thereto.— WaUace  v.  Crosthwalt.  71  So.  666. 

VII.  REQUISITES  AND  PROCEEDIlTOa 
FOR  TRANSFER  OF  CAUSE. 

(A)  Time  of  Taklnsr  Proceedings* 

<6=»344  (MissJ  In  action  against  two  telegraph 
companies,  plaintiff's  appeal,  petition  and  appeal 
bond  being  filed  August,  1916.  after  judgment, 
on  trial  for  the  second  company,  in  April,  1915, 
was  not  open  to  dismissal  as  to  the  first  com- 
pany as  not  having  been  prosecnted  within  two 
years,  where  the  court  sustained  the  first  com- 
pany's demnrrer  to  the  dedaration  May  16, 
1913.— Dickerson  v.  Western  Union  TtHegnvh 
Co.,  71  So.  385. 

€=^345(2)  (Fla.)  Filing  and  presentation  of  pe- 
tition for  rehearing  in  chancery  doea  not  extend 
time  for  appeal  from  final  decree  beyond  that 
pres<^bed  by  Gen.  St  1906,  f  1004.— Gasque  v. 
BaU,  71  So,  329. 

(C)  Parment  of  Pees  or  Coats,  and  Bonds 
or  Other  Seearltlea. 

<3=»369  (Fla.)  Gen.  SL  1906,  8  1698.  provid- 
ing that  no  writ  of  error  shall  be  granted  to  orig- 
inal plaintiff,  unless  he  shall  firat  pay  all  costs 
incurred  up  to  time  when  writ  of  error  shall  be 
presented,  is  for  benefit  of  defendant  and  may 
be  waived. — Haile  v.  Mason  Hotel  &  Investment 
Co.,  71  So.  540. 

^=>3B0(La.)  Surety  company  qualified  under 
Act  No.  41  of  1804,  §  6,  when  appeal  bond  was 
executed,  held  a  sufficient  surety,  notwithstand- 
ing subsequent  retirement  from  the  state  leav- 
ing deposit  with  treasurer  In  accordance  with 
Act  No.  71  of  1904.— Franeb  v.  Brewster,  71 
So.  213. 

X.  RECORD  AND  PROCEEDINGS  NOT 
IN  RECORD. 

(H)  Transmission,    Flllav,    Prlatlas,  aad 

Service  of  Coviea. 

«=»627(3)  (Ala.App.)  Where  a  case  waa  tried 
and  determined  May  1,  1915,  appeal  taken  May 
12,  1015,  and  notice  of  appeal  served  May  13, 
1015,  While  the  certificate  was  filed  in  the  Court 
of  Appeals  November  25, 1915,  appellee's  motl<Hi 
to  amrm  must  be  granted.- Lcmg  T.  Baltimore 
Ba^ain  Bouse,  71  So.  75w 
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Correction. 

«=»635(1)  (La.)  Where  important  record!  and 
documents  allied  to  liaTe  been  made  parts  of 
oriRinal  petition  have  been  omitted  from  tran- 
script, and  no  effort  has  been  made  b;  appel- 
lants to  supply  them,  appeal  will  be  dismissed. 
—Kid  V.  Curne.  71  So.  947. 
«=>66l  (Ala.)  On  contest  of  stock  law  election, 
where  probate  court  upon  certiorari  certified  as 
part  of  the  record  omitted  from  the  transcnpt 
a  copy  of  the  petition  caUinp;  for  a  stock  law 
eleetbm.  part  of  the  proceedings  in  the  cause, 
tiie  petitirai  might  be  considetea  as  part  of  rec- 
ord.—Browning  T.  St  Clair  Ooonty,  71  So.  10& 

XZ.  ASSIGNHEKT  OF  ERRORS. 

<^725(2)  (Ala.)  Where  some  of  several  pleas 
were  not  subject  to  any  Rronnds  of  demurrer 
assigned,  the  assignment  of  error  that  the  trial 
court  erred  in  OTerruUng  demurrers  to  all  such 
several  pleas  must  falL- Brown  t.  Shorter,  71 
So..  103. 

^s>737  (Fla.)  Where  single  aaaignmeot  of  er- 
ror attacks  ruling  on  demurrer  to  two  or  more 
pleas,  assignment  wiU  be  ov«Tiiied,  if  ruling  is 
correct  as  to  any  one  of  the  pleas.— Elaton  v. 
Hopkins,  71  So.  922. 

«=>747(2)  (Pla.)  Appellee's  complaints  could 
not  be  beard  where  there  was  no  assignment 
of  cross-errors.— Harvey  v.  Hayes,  71  Bo.  282. 

Xn.  BRIEFS. 

«=3773(4)  (FJa.)  Where  a  defendant,  separate- 
ly appealing  from  a  final  decree,  fails  to  file 
brief,  the  decree  may  be  affirmed  as  to  him, — 
Betts  Naval  Stores  Co.  v.  Whitton,  71  So.  281. 

Xm.  SISMISSAI..  WITHDRAWAI.,  OB 
ABANDONMENT. 

«=>780(2)  (La.)  That  a  person  baying  i^aintifFs 
interest  pending  his  sppeal  from  an  adverse 
judgment  could  have  prevented  plaintiff  from 
further  prosecuting  the  suit,  held  not  to  entitle 
defendant  to  a  dismissal  of  the  appeal  because 
of  the  sale.— Saunders  v.  Busch-Bverett  Co.,  71 
So.  168. 

«=978l(2)  (La.)  Where  the  right  to  appeal  from 
the  dissolution  of  an  injunction  had  lapsed,  an 
appeal  from  a  judgment,  finding  surety  on  bond 
given  for  injunction  appeal  to  be  insufficient, 
will  be  dismissed;  the  matter  being  moot. — 
Moniotte  v.  Booanchaud,  71  So.  735. 
^=^781  (4)  (La.)  Appeal  from  judgment  dismiss- 
ing application  to  compel  secretary  of  state 
to  place  name  on  official  ballot  will  be  dismiss- 
ed where  appellant  makes  no  appearance  in 
Supreme  Court,  and  attention  is  not  called  to 
appeal  until  after  election.— Kelly  v.  Mlllsaps, 
71  So.  844. 

^»78l(7)  (La.)  That  the  lessor,  pending  his 
aiweal  fnnn  the  Judgment  in  the  lessee's  suit  to 
annul  the  lease,  relet  the  premises,  and  in  a  sep- 
arate suit  recovered  judgment  for  rent  admitted 
to  be  due,  held  not  such  an  acquiescence  in  the 
judgment  annulling  the  lease  as  to  authorize  dis- 
missal of  the  appeal.— Henry  Bose  Mercantile  & 
Mfg.  Co.  V.  Smith.  71  So.  4^. 
«=>786  (La.)  Under  Code  Prac.  art.  907,  an  ob- 
jection tbat  an  appeal  was  taken  for  delay  is  not 
ground  for  dismissal. — National  City  Bank  of 
Chicago  V.  Barringer,  71  So.  894. 

4=^792  (Ala.)  If  there  is  no  valid  judgment 
from  which  an  appeal  may  be  taken,  the  court 
will  of  its  own  motion  dismiss  it. — ^Temple  v. 
Dooley,  71  So.  683. 

«=:»805  (La.)  That  plaintiff  pending  his  appeal 
from  adverse  judgment  in  suit  to  annul  a  record- 
ed oil  and  mineral  lease  specified  in  a  convey- 
ance to  a  third  person  that  the  land  was  lessed 
to  defendant,  and  that  the  sate  was  made  subject 
to  the  lease,  held  not  to  show  an  almndonment 


of  the  appeal.— Saunders  v.  Busch-Everett  Co., 
71  So.  153. 

«=»805  (La.)  Where  appellants  bad  filed  no 
brief  and  made  no  appearance  in  the  Supreme 
Court  and  had  apparently  abandoned  the  case, 
the  judgment  of  toe  lower  court  would  l>e  af- 
firmed.—Salaasi  V.  Dougherty,  71  Bo.  194. 

XXV.  DOCKETS.  CALENDARS.  AND 
FROGEEDINGS  PREI.IBnNART 
TO  HEARING. 

€=»8I0  (La.)  Appeal  of  citizens  and  taxpay- 
ers of  a  parish  from  judgment  annulling,  at  suit 
of  a  city,  election  voting  prohibition  in  the 
parish,  involves  a  public  intervst  entitling  it 
to  be  transfernd  to  the  preference  docket. — City 
of  Alexandria  t.  Police  Jury  of  Rapides  Parish, 
71  So.  928. 

XVI.  REVIEW. 
(A)  Scope  and  Bxtent  In  General. 

«=S3843(1)  (Miss.)  Where  determination  of  a 
single  issue  on  appeal  necessitates  reversal  of 
the  decree  other  questions  presented  by  the  rec- 
ord need  not  be  considered.— Marx  v.  Smith.  71 

So.  563. 

«=>843(2)  (Ala.)  Where  aU  parties  to  suit  to 
remove  settlement  of  estate  from  probate  to 
chancery  court  were  sui  juris  and  before  tfae 
court,  and  no  objection  was  taken  to  the  part  of 
the  decree  granting  relief  under  the  cross-bill, 
acd  no  material  error  assigned  or  insisted  upon 
as  to  the  part  ordering  sale  for  distribution 
among  the  parties,  the  court  will  not  determine 
the  propriety  of  such  part  of  the  decree. — Wat- 
kins  V.  Chapman.  71  So.  473. 
<S=3856(5)  (Fla.)  Where  the  trial  court  grants  a 
new  trial  on  a  motion  containing  several 
gronndSj  without  stating  any  ground  on  which 
the  ruling  was  based,  the  order  will  be  af- 
firmed wh«i  authorised  by  any  ground  of  the 
motion.— Mizell  lAre  Stock  Co.  v.  Pollard,  71 
So.  31. 

€=>867(1)  (Ala.)  On  appeal  from  denial  of  new 
trial  by  the  probate  court,  the  circuit  or  Su- 
preme Court  can  consider  affidavits  presented  to 
the  probate  conrt  on  motion  for  new  trial  only 
for  the  purpose  of  determining  whether  a  new 
trial  should  be  granted,  and  not  for  their  evi- 
dentiary weight.— Bell  v.  Bell,  71  So.  465. 

(B)  Interlocntory.    Collateral,    and  8nt>- 

I^VMtlOllS. 

Ca»674(5)  (Fla.)  Where  no  appeal  was  taken 

bom  finiJ  decree,  and  order  denying  rehearing, 
appealed  from,  cannot  be  considered  without  re- 
viewing final  decree,  it  will  be  affirmed. — Casque 
V.  Ball,  71  So.  329. 

(C)  PartleM  Entitled  tn  Allege  Brrur. 

<8=s>882(13)  (Miss.)  In  action  against  carrier 
for  damages  to  shipment  of  horses,  where  car- 
rier's instructions  on  measure  of  damages,  stat- 
ed by  court  below,  were  given,  it  coula  not  on 
appeal  question  the  correctness  of  such  meas- 
ure of  damages. — ItlinoiB  Cent  B.  Co.  t.  Mb- 
hon  Lire  Stock  Co.,  71  Sa  SOUi. 

(B)  Presonptloas. 

^900  (Fla.)  The  burden  rests  on  one  appeal- 
ing from  an  order  or  decree  of  the  drcuit  conrt 
to  overcome  the  presumption  as  to  the  correct- 
ness of  such  order  or  decree.— Stewart  v.  De 
Land-Lake  Helen  Special  Koad  and  Bridge 
DlsL  in  Volusia  County,  71  So.  42. 
<8=>907(2)  (Ala.) 'Where  the  contents  of  letter 
referred  to  in  record  on  appeal  do  not  appear,  it 
will  be  assumed  Lhat  tbey  tend  to  support  trial 
court's  conclusion.— O'Rear  v.  American  Trust 
&  Savings  Bank,  71  So.  106. 
«s>93ia)  (Ala.)  Under  Code  1907,  %  mSS,  sub- 
sec.  1,  and  section  6072,  the  Supreme  Court 
"will  determine  the  facta  as  to  fraud  or  n^lect 
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of  assignee  for  benefit  of  creditors  without  any 
presumption  as  to  the  correctness  of  the  findinirs 
of  tbe  register  or  chancellor. — Horst  v.  Fake,  71 
So.  430. 

(W)  DI  sore  t  ion  o<  Lower  Court. 

«3:>970(4)  <La.)  Tbe  trial  court's  ruling  on  tbe 
motion  to  open  the  case  after  all  parties  have 
announced  that  the  testimony  is  closed  will  not 
be  disturbed  unless  clearly  erroneous  and  preju- 
dicial.—Succession  of  Lefort,  71  So.  216. 

(G)  lineatloiui  of  Fact,  Verdicts,  and  Find- 

®=>999(3)  (La.)  In  absence  of  error  or  mistake, 
determination  by  jury  as  to  negtigence  or  doe 
care  will  not  be  distnited.— Boylan  v.  New  Or- 
leans Ry.  &  Light  Co.,  71  So.  360. 

«s>l003  (Fla.)  Where  evidence  is  legally  in- 
sufficient to  support  verdict,  judgment  there- 
on will  be  reversed.— Charlotte  Harbor  &  N. 
Ry.  Co.  V.  Buchan,  71  So.  842. 

«»I003  (La.)  Verdict  and  judgment  manifest- 
ly against  weight  of  evidence  will  be  set  amde. 
— Diron  v.  ViAsburg.  S.  &  P.  Ry.  Co.,  71  So. 
627. 

«=»I006(2)  (Ala.)  The  order  denying  new  trial 
after  two  trials  with  the  same  result  will  not  be 
reversed  unless,  after  allowing  all  reasonable 
presumptions  of  its  correctness,  the  preponder- 
ance of  evidence  against  the  verdict  clearly 
shows  it  to  be  unjust. — Metropolitan  life  Ins. 
Co.  V.  Goodman,  71  So.  409. 
^1909(3)  (Miss.)  Tbe  chancellor's  finding  re- 
solving a  conflict  in  the  evidence  is  not  subject 
to  review.— Bank  of  Lauderdale  v.  Cole,  71  So. 
260. 

€=>I9II(1)  (AJa.App.)  Action  of  trial  court,  in 
case  tried  without  a  jury,  in  passing  on  conflict- 
ing evidence  of  witnesses,  held  not  reviewable, 
when  Bopported  by  evidence.— Stedham  v.  Rob- 
ertson, 71  So.  62. 

^1012(1)  (Ala.)  When  an  isaae,  triable  with- 
out jury,  is  so  tried  on  viva  voce  testimony  to 
the  court,  the  finding  will  not  be  reversed  unless 
so  manifestly  against  the  evidence  that  a  nisi 
prins  judge  would  set  aside  tbe  jury's  verdict  on 
the  same  testimony.— Bell  v.  Bell,  71  So.  465. 
^:9l915(2)  (Ala.)  In  ejectment,  where  there 
was  a  conflict  in  the  evidence  as  to  the  defense 
of  payment  of  the  mortgage  debt,  through  fore- 
closure of  which  plaintiff  claimed,  and  defense 
of  adverse  possession,  the  overruling  of  the  mo- 
tion for  new  trial  after  verdict  for  plaintUt  was 
proper.- Phillips  v.  Shotts.  71  So.  94. 
«S3I022(4)  <FIs.}  Finding  tti  dianceUor  on  tes- 
timony before  examiner  will  not  be  given  same 
effect  as  verdict,  and  if  evidence  before  examin- 
er dearly  shows  that  conclusions  of  chancellor 
were  incorrect,  they  will  be  reversed.— McUill 
T.  Ohappelle,  71  So.  836. 

(H)  Harmlew  Brvor. 

«»I027  (Ala.App.)  In  detinue  by  a  chattel 
mortgagee,  error  in  refusing  to  permit  defend- 
ant mortgagor  to  be  asked  regaraing  a  custom 
of  mortgagee's  trade,  which  could  not  have  af- 
fected the  result  of  tbe  litigation,  was  harmless. 
-Wertheimer  Bag  Co.  v.  Hill,  71  So.  618. 
«=»I032(1)  (Ala.App.)  Under  rule  45  (175  Ala. 
zxi,  61  South,  ix),  in  order  to  require  reversal  it 
is  not  only  necessary  to  show  error,  but  preju- 
dice or  injury  must  also  appear.- Kninhts  of 
Modem  Maccabees  v.  Gillespie,  71  So.  67. 
«=>t933(3)  (Ala.)  In  ejectment  the  admitndon 
of  evidence  tending  to  show  that  defendant  ex- 
ercised acta  of  ownership  over  tbe  land  was 
harmless  as  to  him.- PbiOips  v.  Shotts.  71  So. 
94. 

«=s»l033(3)  (Ala.)  In  an  action  by  a  passenger 
hurt  in  alighting,  where  the  carrier  contended 
that  she  was  drunk,  it  cannot  complain  of  the 
receipt  of  testimony  that  the  passenger  did  not 
know  what  she  was  talkinR  about. — Central  of 
Georgia  By.  Co.  v.  Mathia.  71  So^  674. 


«=»l040(e)  (Ala.)  In  a  servant's  action  for 
compensation  after  wrongful  discharge,  where 
mattw  of  reduction  of  recovery  on  acconnt  of 
the  possibility  of  having  obtained  other  employ- 
ment was  litigated  under  general  issue,  emx'  in 
sustaining  demurrer  to  setting  op  sQCh 

matter  was  barmleat.— People's  Shoe  Co. 
Skally,  71  So.  719. 

^IO4O(ie0  (Ala.)  Overruling  a  demurrer  to 
passenger's  special  replicBticm  to  two  pleas  keU 
not  reversible  error,  where  the  replication  was 
good  as  to  one,  though  as  to  the  other  plea  plain- 
tiff might  have  had  the  benefit  of  all  audi  mat- 
ters under  general  replicatioo.— Central  of 
Georgia  By.  Go.  v.  MatUa.  71  Bo.  674. 

«=3 1 040(16)  (AlaJlpp.)  Brror.  if  any.  In  over- 
ruling demurrers  to  a  replication  which  was 
made  in  a  number  of  counts,  is  harmless  where 
some  portion  of  the  repUcatira  was  valid,  and 
plaintiff  could  have  recovered  under  it. — Knighte 
of  Modem  Maccabees  v.  Gillespiit.  71  So.  6i. 

«»I042(2)  (Ala.)  Where  part  of  a  plea  is  good 
only  in  reduction  of  damages,  but  not  as  a- de- 
fense in  bar,  the  matter  is  available  under  the 
general  issue,  and  its  elimination  from  the  plea 
by  moticm  to  sti^ke  is  harmless.— People's  Shoe 
Co.  V.  Skally,  71  So.  719. 

Error  in  atriking  special  pleas  is  harmless 
when  the  matters  contained  therein  are  wan- 
able  under  the  general  issue.— Id. 

«=»I042(4)  (Ala.)  Erroneoos  refasal  of  trial 
court  to  strike  plea  on  demnrrer  is  harmless, 
where  the  same  evidence  was  admissible  under 
another  plea  good  as  against  demurrer. — Mar- 
tin v.  Walker,  71  Sa  667. 

«=s>l050(l)  (Ala.)  In  a  suit  for  loss  of  goods  by 
carrier,  the  admission  in  evidence  of  tbe  dec- 
laration of  a  depot  agent  that  the  goods  were 
short  and  would  arrive  held  not  reversible  er- 
ror.—Louisville  &  N.  R.  Co.  V.  Lynne,  71  So. 
338. 

^=9 1 050(1)  (Ala.)  Allowance  of  plaintiff's  ques- 
tion to  a  witness  eliciting  repetition  of  former 
testimony,  admitted  witnout  objection,  h^d 
harmless  to  defendant.~Alabama  Great  South- 
ern R.  Co.  V.  Taylor,  71  So.  676. 

<=»I050(1)  (Ala.App.)  In  an  acti<Hi  for  com- 
pensatitm  for  boring  a  well,  where  the  original 
contract  was  m<>dified,  and  its  terms,  as  modi- 
fied, were  in  dispute,  the  erroneous  admission 
of  testimony  to  show  the  value  of  the  mule 
which  defendant  originally  agreed  to  pay  for  tbe 
work  did  not  jnatify  tlie  Court  of  A.pp^la  in 
reversing,  under  Bnle  46  of  tbe  Supreme  Court 
(175  Ala.  xxl).— Dnnaway  v.  Roden,  71  So.  70. 

«=>I050(3)  (Ala.App.)  Any  error  in  admitting 
in  evidence  agreement  between  plaintiff  and  de- 
fendant under  which  nothing  was  done,  held 
harmless.— Wertheimer  Bag  Co.  v.  HiU.  71  So. 

ei& 

^31057(1)  (Ala.)  In  ejectment,  where  tbe  un- 
disputed evidence  showed  that  defendant  was  in 
possession  of  land  other  than  that  in  dispute  at 
a  particular  time,  the  exclusion  of  evidence  re- 
lating to  his  possession  of  such  other  land,  if 
erroneous,  was  harmless,  as  merely  cumulative 
on  a  fact  not  in  dispute, — Phillips  v.  Shotts,  71 
So.  94. 

«=sl057(2)  (Ala.)  Where  the  facts  sought  to  be 
establisbeo  were  conceded,  tbe  erroneous  exclu- 
sion of  evidence  was  harmless.— Portsmouth  (Cot- 
ton Oil  Refining  Corp.  v.  Madrid  Cotton  Oil 
Co..  71  So.  111. 

«»I058(1)  (Ala.)  Where  tbe  evidence  was  sub- 
sequently received  its  erroneous  exclusion  was 
harmless. — Portsmouth  Cotton  Oil  Refining 
Corp.  V.  Madrid  Cotton  Oil  Co.,  71  So.  111. 

4ss3|058(l)  (Fia.)  Any  error  in  excluding  evi- 
dence affecting  title  of  payee  of  note,  wbiidi 
would  put  on  holders  burden  of  proving  that 
they  acquired  title  in  due  course,  may  be  harm- 
less, where  proof  is  made  that  plaintiff  is  hold- 
er in  due  course.— Bland  T,  Fideli^  Tmat  Co., 
7180.  6S0. 
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_  •1058(2)  (Ala.)  Error  in  tbe  ezcltuion  of 
testimooy  upon  a  witness*  direct  examination 
may  be  cured  by  bis  answers  to  the  same  effect 
upon  cro8S-ezaininatio&.— Phillips  v.  Sbotts,  71 

1 058(2)  (Ala.)  Error  cannot  be  predicated 
on  the  court's  refusal  to  allow  a  question  to  a 
witness  where  it  appeared  that  the  witness  sub- 
sequoitly  answered  tbe  question  and  the  an- 
swer was  received  without  objection. — Central 
of  Geor^a  Ry.  Co.  v.  MatMs,  71  So.  674. 
«s»  1058(2)  (Ala.)  Exclusion  of  secondary  evi- 
dence  of  contents  of  receipt  held  harmless  if  er- 
ruieoDS,  where  def^dant  was  allowed  to  testify 
concerning  the  payment;  his  tratimony  show- 
ine  all  of  the  essentials  of  the  receipt.— Porter 
T.Vattins.  71  So.  687. 

«S3 1060(2)  (Ala.)  Improper  exclamation  of 
I^aintlfE'a  counsel  while  witness  for  defendant 
was  testifying  to  the  effect  that  some  one  might 
be  indicted  for  perjury,  held  not  prejudicial, 
where  sndi  exclamauon  in  no  wise  affected  the 
witness'  testimoay.—Beadley  v.  Harris,  71  So. 
695. 

«=>I066  (Ala.)  GlviuK  of  an  Instruction  stat- 
ing that  plaintiff  testified  that  be  derived  from 
the  telegram  incorrectly  transmitted,  and  de- 
livered by  defendant,  that  his  wife  bad  been  op- 
erated upon,  Md  to  require  a  reversal  where 
it  appeared  that  he  did  not  so  testify. — West- 
em  Uni<m  Telegraph  Co.  t.  Favish,  71  So.  183. 

«s>l066  (Fta.)  Error  in  charge  on  burden  of 

Sroof  becomes  harmless  where  undisputed  evi- 
ence  establishes  tbe  point  on  which  court  er- 
roneously charged  concerning  burden  of  proof. 
—Eaton  v.  Hopkins,  71  So.  922. 

«a»  1068(5)  (AIa.App.)  Where  the  plaintiff  was 
entitled  to  an  affirmative  charge,  it  was  onnec- 
essary  on  appeal  to  consider  refused  special 
diarges  reQoeeted  by  defendant.— Knights  of 
Modem  Maccabees  t.  Gillespie,  71  So.  67. 

(D  Krrov  WalTed  im  AppellKta  Conrt. 

4=9)078(1)  (Ala.)  Aseignments  of  error,  not  ar- 
gned  by  counsel's  brief,  must  be  treated  as  waiv- 
ed.— Brown  v.  Shorter,  71  So.  103. 

^»  1078(3)  (Ala.)  Objections  raised  by  demur- 
rer below,  but  not  argued  in  the  brief  on  appeal, 
need  not  be  considered.— Beatty  v.  Palmer.  71 
So.  422. 

4=3 1 078(3)  (Ala.App.)  Where  a  ground  of  de- 
murrer to  a  complaint  is  not  insisted  on  in  the 
brief  on  appeal,  no  question  in  regard  thereto 
is  presented.— Knights  of  Modem  Maccabees  v. 
GUIeapie.  71  So.  67. 

(K)  SwbacQWCAt  Appeals. 

«»I007(1)  (Ala.)  Under  Code  1007,  }  6965,  on 
an  appeal  from  an  award  of  damages  in  con- 
demnation proceedings,  tbe  Supreme  Court 
must  reconsider  its  former  ruling  as  to  tbe  right 
to  condemn,  and,  if  erroneous,  ovtrmle  iL — 
Louisville  &  N.  R.  Co.  v.  Western  Union  Tele- 
graph Co.,  71  So.  118. 

«=>I099(7)  (Ala.)  Where,  on  former  appeal,  the 
court  held  that  new  trial  should  have  been  grant- 
ed on  the  ground  of  newly  discovered  evidence, 
it  was  unnecessary  to  decide  tbe  sufficiency  of 
the  evidence  to  support  the  judge's  finding,  and 
an  opinion  thereon  was  dictum.— Bell  t.  Bell,  71 
So.  465. 

XVn.  DETEKBCHTATION  AN1>  DXBPO- 
8ITZON  OF  CAUSE. 

(B)  AfllraiABM. 

«=>lt29  (Fla.)  Where  on  motion  to  strike  bill 
of  exceptions  because  all  the  evidence  is  nOt 
shown  as  demanded  by  defendant  in  error,  the 
court  fully  considers  the  merits  of  the  cause 
and  concludes  that  no  reversible  error  appears, 
the  judgment  may  be  affirmed.— Miller  v.  Pace. 
71  So.  276. 


(C)  ModifloatloB. 

4»I153  (La.)  Where,  in  mandamus  to  compel 
recognition  of  land  warrants.  It  is  probable  that 
material  evidence  not  adduced  on  tbe  trial  may 
hereafter  be  procured,  a  judgment  rejecting  the 
application  will,  on  appeal,  be  amended  to  one 
of  dismissal  as  in  case  of  nonsuit,  and  so  af- 
firmed.— State  ex  rel.  Albritton  v.  Grace,  71  So. 
203, 

(D)  ReverMl. 

€=31167  (Miss.)  Though  damages  for  breach  of 
contract  was  the  only  relief  sought  by  bill  in 
equity,  held  that,  under  Const.  1890,  }  147,  a  de- 
cree overraling  a  demurrer  will  not  be  reversed. 
— Dinsmore  t.  Hardiscm,  71  So.  667. 
<^II67  (Miss.)  Under  Const.  {  147,  where  in 
a  doubtful  case  a  demurrer  to  a  bill  because  uot 
within  equitable  jurisdiction  is  overruled,  and 
the  court  has  jurisdiction  of  the  parties,  the  Su- 
preme Court  will  not  reverse  because  the  com- 
plainant misjudged  his  forum.— Metzger  v.  Jo- 
seph, 71  So.  645. 

«=5ll70(l)  (Miss.)  Under  Const.  1890.  S  147. 
the  court  will  not  reverse  for  the  sole  reason 
that  plaintiff  has  misjudged  his  forum.- White 
V.  Willis,  71  So.  737. 

^M72{6)  (Miss.)  Where  verdict  for  personal 
injuries  is  grossly  inadequate,  the  judgment  will 
be  reversed,  and  the  case  remanded  for  a  new 
trial  on  the  question  of  damages  only,  under 
rule  13  of  the  Supreme  Court  <&0  South,  ix). 
—White  T.  McB««,  71  So.  801. 

175(7)  (Ala.)  If  error  is  discovered  in  Judg- 
ment of  court  on  the  evidence  in  cause  tried 
without  a  jury,  the  Supreme  Court  may  render 
such  judgment  as  the  trial  court  should  have 
rendered.— Wallace  v.  Grosthwait,  71  So.  666. 

(T)  Mutetfl  mmM.  PraeMdiMCa  im  MMwmw 
Court. 

€s>l  195(1)  (Hiss.)  Decree  of  chancellor  on  trial 
after  remand,  involving  issue  of  undue  influence 
of  defendant  upon  her  intestate,  held  erroneous, 
as  contradictory  to  the  law  of  the  case  decided 
on  appeal.-~CoGhran  v.  Latimer,  71  So.  316. 

APPLICATION. 

See  Payment,  ^39-46. 

APPOINTMENT. 

See  BxecntoTs  and  Admlnistratora,  ^»14.  20. 

APPORTIONMENT. 

See  Death.  ^Wi. 

APPRAISAL 

See  Insurance,  «»676 ;  Judicial  Sales,  4=s>6. 

APPROPRIATION. 

See  States. 

ARBITRATION  AND  AWARD. 

See  Insurance,  4=9676. 

ARGUMENT  OF  COUNSEL 

See  Appeal  and   Error,  4»1060;  Crfndnal 
Law,  ^701,  728,  1171;  Trial,  «»110, 127. 

ARMY  AND  NAVY. 

See  Domicile,  «=>4. 

ARREST. 

See  Bail. 

H.  ON  OBIKIKAL  CHARGES. 

«s»62  (Ala.App.)  Tbe  Charter  prorislon  of  the 
dty  of  Bessemer  does  not  authorise  arrest  with- 
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out  warrant,  bat  merely  authorises  paaaage  of 
an  oTdlnance  nanting  such  aatliotlty.— Sberrod 
?,  State,  71  So.  7fl. 

ARSON. 

«=>37(1)  (Miss.)  Proof  that  the  fire  originated 
through  a  criminal  agency  is  necessary  to  es- 
tablish the  corpus  delicti  ct  arson.— Barron  T. 
State,  71  So.  374. 

ASSAULT  AND  BATTERY. 

X.  Omii  LEABIUTT. 

(A>  A«ta  CoBBtltvtln*  ABB»«lt  or  BatteiT 
mA  lilMbllltr  Therefor. 

<8=^2  (La.)  Damages  will  be  allowed  where  pre- 
ponderance of  evidence  showa  that  defendant 
without  provocation  destroyed  sight  of  plaln- 
tilTB  eye  with  blow  of  flst—Bumecke  t.  O'Neal, 
71  So.  895. 

(B)  Aetlons. 

«Ba»38  (La.)  Where  a  stronger  man,  without 
sufficient  provocation,  assaults  a  weaker  one,  the 
latter,  though  not  seriously  injured,  may  recover 
tor  to  his  feelings.— Trahan  r.  Bencdt,  71 

ASSESSMENT. 

See  Damages,  «=»208,  216;  Bmlnent  Domain, 
^s>216j  Municipal  Gorporatlima,  «s»413- 
571;  oWtlon,  «s9817-48Sl 

ASSETS. 

Bes  Bzeeatoni  and  Admlntotntors,  «saa8& 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  4=9726-747. 

ASSIGNMENTS. 

See  Oiattel  Mortgages.  «S3203 ;  Counties, 
167;    BVaodulent  Oonveyanoes;  Judgmmt, 


I.  BEQUXBITEB  AHD  TAIJXirnr. 

(A)  Psovwtr*  Bistatea.  asd  BUrkta  AWlsa- 
mble. 

^=s>24(2)  (Miss.)  Instrument,  whereby  plaintiff, 
in  consideration  of  legal  eervices,  assigned  an 
interest  in  a  cause  of  action  against  defendant 
for  personal  injury.  Md  valid. — A.  K.  Mclnnis 
Lui]A>er  Go.  T.  Batiier,  71  So.  264. 

m.  BIGHTS  AND  T.TABTTiTTIBS  OF 
PARTIES. 

*»92  (Miss.)  After  notice  to  the  employer  of 
an  em^loy^'B  assignment  of  a  part  interest  in 
his  claim  for  personal  injury,  the  assignee  Is 
not  bound  by  any  settlement  by  the  employer 
with  the  ase^nor.— A.  K.  Mclnnis  Lumber  Co: 
r.  Rather.  71  So.  264. 

XV.  Aonoira. 

4=>12l  (Miss.)  Instrument,  whereby  plaiotifF, 
In  consideration  of  legal  services,  assigned  an 
intereet  in  a  cause  of  action  against  defendant 
for  personal  injury,  held  valid,  and  suit  miglit 
be  maintained  in  the  name  of  the  assignee. — 
A.  K.  Mdnnto  Lumber  Oo.  v.  Rather,  71  So. 
264. 

<g=»r29  (Miss.)  Under  Code  1906,  i  717,  the  as- 
signee of  part  of  an  employe's  claim  tor  per- 
sonal injury  was  a  proper  and  necessary  party 
to  the  employe's  suit  against  the  employer. — 
A.  K.  Mclnnla  Lumber  Co.  v.  Bather,  71  So. 
264. 


ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Banks  and  Banking  «S97& 

V.  &IGBTB  AMD  REMEDIES  OF 
OBEDTTOBS. 

(B).  PresentattOB,  Proof,  uit  PajriMcat  off 
Claims. 

<&=»320  (Ala.)  An  assignee  should  declare  divi- 
dends only  when  the  collections  suffice  for  a  sub- 
stantial reduction  of  the  indebtedness  with  some 
regard  for  the  cost  and  inemivenience  ot  dlr 
trfbntion.— HorstT.  Pake,  71  So.  430. 
<^32t  (Ala.)  An  assUmee  cannot  excuse  delay 
in  paying  dividends  on  the  ground  that  credi- 
tors liave  not  resorted  to  compulsory  proceedinga 
against  him.— Hoist  v.  Poke,  71  So.  43a 

ASSOCIATIONS. 

See  Insurance,  ^723-826. 

ASSUMPSIT,  ACTION  OF. 

See  Acoonnt  Stated;  WoA  and  Labob 

ASSUMPTION  OF  RISKS. 

See  Master  and  Servant,  ^204-216,  28& 

ATTACHMENT. 

See  Continuance,  ^=340;  ESxecution;  Exemp* 
tions;  Qemishment;  Homestead;  Landlord 
and  Tenant,  <S=»229^. 

X.  NATUBE  AND  GBOUEDS. 

(A)  nmtmr*  ot  Remedr*  0»bmm  of  AetlmSf 
•■d  Parties. 

«=>2  (Miss.)  Code  1906,  I  536.  authorizing  an 
attachment  in  diancery  against  property  of  non- 
resident held  constitutional  (Const.  1^  f  ISA, 
subd.  **'^.-Dinwiddie  v.  Glass,  71  So.  f «. 
<^t2  (Miss.)  Under  Code  1906,  I  636.  chan- 
cerv  court,  on  bill  against  nonresident  partner, 
seeking  persoual  decree  against  him  for  his  in- 
dividual debt,  held  to  have  Jurisdiction  to  iasua 
an  attachment  against  Ua  realty  in  MIsaissiHW. 
—Dinwiddle  v.  Glass.  71  So.  745. 

m.  PBOOEEDINOS  TO  PBOOITBE. 
(B)  Afll««v»a. 

«=»II4  (Lb.)  Under  Code  Prac.  art.  240,  par. 
4,  when  affidavit  for  attachment  charges  in- 
tent to  give  unfair  preference.  It  la  not  nec- 
essary to  add  intent  to  defraud,  and  In  neither 
case  is  it  necessary  to  charge  insolTency  of 
debtor.— Swift  ft  Co.  T.  Bonvillain,  71  So.  849. 

(C)  Saenrlty. 

«=»I3f  (I-a.)  Under  Code  Prac  art.  245.  a 
bond  for  attachment  must  be  in  a  sum  equal  to 
plaintiff's  claim,  including  interest  to  date  of 
filing  of  aait. — Red  Gross  Lumber  Co.  t.  Frank 
I.  Abbott  Lumber  Co.,  71  So.  19l. 
€=»I38  (La.)  An  attachment  bond  insufficient 
in  amount,  cannot  be  made  good  by  a  sutoe- 
quent  remittitur  of  part  of  plaintiflfs  claim. — 
Bed  Cross  Lumber  Co,  v.  Fnmk  I.  Abbott  Lum- 
ber Co.,  71  So.  191. 

The  rule  de  minimis  does  not  apply  to  a  de- 
fideni?  of  117.10  in  an  attachment  Donid.— Id. 

VIZ.  OUASHIHO,  VAOATnrCL  DDMO- 
XiUnOir.  OB  ABAMDOElIEirr. 

4=9249  (La.)  It  Is  only  where  evidence  adduc* 
ed  by  defendant  in  attachment  is  sufficient  to 
rebut  prima  facie  case  made  by  affidavit  that 
plaintiff  is  required  to  support  affidavit. — Swift 
ft  Co.  V.  Bonvillain,  71  Sa  849. 
«=»279  (Miss.)  Though  a  suit  begun  by  attach- 
ment in  dwncery  was  maliciously  brought  and 
without  vrobaUe  eauM^  attorney  s  fees  cannot 
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be  allowed  defendant  on  dlimiiMl  of  the  MIL— 
D.  Rosenbanm'B  Sou  t.  Davis  &  Andrews  Co., 
71  So.  888. 

TUL  CTJUm  BT  THIBO  PEBSOKS. 

^3*287  (Ala.)  A  surety  on  a  replevy  bosd  who 
before  forfeiture  and  according  to  its  terms  de- 
livered the  property  to  the  sheriff  notwitbstand- 
inc  any  interest  in  the  property  which  he  may 
have  had,  miglit  then  assert  any  claim  which  he 
conld  have  asserted  before  the  bond  was  exe- 
CDted.— Brothers  v.  Russell  &  Duke,  71  So.  460. 

Under  Code  1007.  ||  0039-«043,  complainant, 
the  mortgagee  of  cotton,  not  claiming  primary 
ownership  thereof,  could  intervene  in  attachment 
suit  to  enforce  a  landlord's  Uen,  only  to  assert  a 
lien  paramonnt  to  the  landlord's  Hen.— Id. 

ATTORNEY  AND  CLIENT. 

See  Assignments,  ^24,  121,  129;  Constitu- 
tional Law,  ^»248,  309;  Contempt,  <S=s>9; 
Criminal  Law,  «=»64l,  701 ;  District  and  Pros- 
ecuting Attorneys :  Kvidenoe,  <=»S2 ;  Judges, 
«=»47  ;  Trial,  «»U0,  127 ;  Tmsta.  «»7& ; 
Witnesses,  <8=>204. 

I.  THE  OFFIOE  OF  ATTOBMET. 
(B)  PrivlleKM,   DIsabilittes.  mm*  Uabill- 

tlM. 

«3^2  (Ala.)  PubHcotiontf  criticizing  the  action 
of  the  coart  and  attaclcing  its  inte^ty  held  to 
show  prima  facie  improper  conduct  of  attorney. 
—In  re  MitcheU,  71  So.  467. 

n.  RETAINEB  AlTD  ATjTHOKITY. 

«s>l04  (Ala.)  Where  a  husband  notified  his 
creditor's  attorney  that  his  wife  owned  land  ti- 
tle to  which  stood  in  his  name,  but  it  did  not 
appear  when  the  notice  was  given,  such  notice  is 
Dot  notice  to  the  creditor  of  the  wife's  equity.— 
Marshall  v.  Lister.  71  So.  411. 

IV.  OOMPENSATIOir  AED  UEM  OF 
ATTOBEBT. 
(A)  Fees  Mid  Other  RenmiicrRtloii. 

4=>I68  (Miss.)  In  a  suit  by  an  attorney  for 
tiie  balance  of  his  fee  against  several  defend- 
ants, plainttir  held  entitled  to  decree  only 
against  the  bank  in  which  the  money  had  been 
depoaited^Bank  of  GoIUns  v.  Miller,  71  So.  12. 

<B)  Lien, 

«s>l82(4)  (Ala.)  Code  1907,  1  3011.  made  no 
change  in  the  rule  that  an  attorney  has  no  lien 
on  the  real  estate  of  his  client. — Ilarton  v. 
Amason,  71  So.  180. 

9s»l66  (Ala.)  A  solicitor  who  approved  a  set- 
tlement agreement  calling  for  conveyance  to 
his  client  or  a  corporation,  cannot  claim  that 
conve^yance  to  the  corporation  was  In  fraad  of 
his  nghts  to  hie  fee. — Barton  v.  Amason,  71 
So.  1^. 

An  attorney's  consent  to  a  settlement  agree- 
ment held  to  waive  bis  lien,  if  any,  under  Code 
1907,  I  3011,  on  land  conveyed  to  the  client  in 
consideration  of  the  settlement. — Id. 
^»I89  (La.)  Act  No.  124  of  1006,  authorizing 
recovery  of  compensation  by  attorney  under 
Written  contract  to  receive  a  portion  of  prop- 
erty recovered,  does  not  prevent  dismissal  by 
client,  in  view  of  provisions  for  stipalation 
against  dismissal.— Succession  of  Carbajal,  71 
So.  774. 

Where  contract  between  attorney  and  client 
for  contingent  fee  contains  no  stipulation 
against  compromise  or  discontinuance,  client 
may  compromise  or  discontinue  at  will,  leaving 
attorney  to  remedy  by  action  on  quantum  mer- 
uit—Id 

AUCTIONS  AND  AUCTIONEERS. 

«a>2  (La.)  Act  No.  163  of  1910,  relating  to 
auctloneen,  did  not  repeal  Act  Na  46  of  Vi04, 


imposing  dnty  on  atlction  sales  for  benefit  of 
Charity  Hospital  in  New  OrleanB.~Board  of 
Administrators  of  Charity  Hospital  v.  Kichhart, 
71  Bo.  735. 

AUTHENTICATION. 

See  Criminal  Law,  t  nllt 

AUTOMOBILES. 

Sea  Ooontiea,  «sssll3;  Brldenee,  «s>636;  Mu- 
nicipal C<n!p<»ation8,  «s»708,  70K. 

BAIL 

See  Habeas  Corpus,  «=992. 

n.  IE  OKUnfAZ.  FBOBEOUTIOES. 

«s>49  (Fla.)  On  an  application  for  bail,  held 
that,  though  the  Indictment  for  rape  was  not 
conclusive  of  the  guilt  of  accused,  the  burden 
was  on  him  to  show  that  the  proof  was  not  ev- 
ident and  the  presumption  was  not  great. — Rus- 
sell V.  State,  71  So.  27. 

On  application  for  ball  under  an  indictment 
for  a  capital  crime,  the  question  is  not  wheth- 
er the  evidence  establishes  guilt  beyond  a  rea- 
sonable doubt,  but  whether  It  shows  evident 
guilt  or  great  presumption  of  gnllt.— Id. 

BAILMENT. 

See  Innkaepera;  Warehonaemen. 

BALLOTS. 

See  Elections,  «=s>22.  180.  181. 

BANKRUPTCY. 

See  Assignmaits  fbr  Benefit  of  Grediton. 

BANKS  AND  BANKING. 

XZ.  BAEKIEO  OOBPOBATIOES  AED 
ASSOOIATZOES. 

(D)  Omoeva  mmA  Aseat». 

«=^50  (Miss.)  Ode    1006.    fi    923.  imposing 

personal  liability  on  directors  for  paying  divi- 
dends when  the  corporation  is  insolvent,  is  not 
genal,  but  remedial. — Metzger  v.  Joseph.  71  So. 

Code  1906,  §  923,  imposing  personal  liabilitr 
on  directors  for  paying  dividends  when  the  cor- 
poration is  insolvent,  is  not  repealed  as  to  banka 
by  the  state  banking  law. — lo. 
<^54(3)  (Miss.)  Although  under  the  express 
terms  of  Code  1802,  |  851,  it  was  unlawful  for 
a  bonk  of  deposit  to  lend  more  than  one-fifth  of 
its  capital  stock  to  any  one  person  or  firm,  the 
directon  assenting  to  such  loan  were  not  indi- 
vidually liable.— Bramlette  t.  Joseph,  71  So, 

€s»55(3)  (Miss.)  A  creditor  or  party  suing  to 
recover  upon  the  statutory  liability  of  a  bank 
director  must  bring  himself  within  the  express 
terms  of  the  statutes.— Bramlette  t.  Joseph,  71 
i^.  643. 

^^55(4)  (Miss.)  A  complaint  against  bank  di- 
rectors charging  upon  information  and  belief 
that  notes  representing  loans  in  excess  of  one- 
fifth  the  bank's  capital,  made  to  a  director  aft- 
er bis  resignation,  were  either  signed  or  de- 
livered while  he  was  a  director,  or  that  the  loan 
had  been  agreed  on  while  he  was  a  director,  and 
the  notea  auhsequtotly  executed,  is  not  suffi- 
cient to  show  liability  under  Code  1906, 1  922.— 
Bramlette     Joseph,  71  So.  643. 

(Ei)  InaolvcBoy  «nd  DIssolntloB. 

4=»77(3)  (Ala.)  State  superintendent  of  Iianki, 
as  receiver  having  scted  In  the  matter  of  com- 

Eromising  a  debt  to  the  bank,  and  his  action 
aving  been  approved  by  the  court  and  partiea 
in  Interest,  comd  not  set  up  the  invalialty  of 
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his  ftcts.— Walker  v.  Matual  Alliance  Trust  Co., 
71  So.  697. 

«=»77(4)  (Ala.)  Chaocery  court,  administering 
baslQess  of  embarassed  bank,  hew  empowered  to 
wforce  a  lien  In  favor  of  bank's  creditor,  se- 
cured by  notes  and  mortgages  held  by  bank 
against  its  debtor,  as  a^inat  prowrty  received 
from  such  debtor  in  Betflement.— Walker  t.  Ma- 
tual Alliance  Tnut  Co..  71  So.  697. 

Proceeding  in  chancery,  administering  the 
business  of  an  embarrasBed  bank  by  a  creditor 
of  the  bank  to  enforce  a  lien  against  property 
received  from  bank's  debtor,  hetd  a  ratification 
of  such  settlement. — Id. 

«=377(d)  (Ma.)  Under  Acts  1911,  p.  83,  pro- 
ceeding to  enforce  lien  of  bank's  creditor  upon 
property  received  in  settlement  of  debt  to  bank 
mignt  be  maintained  in  county  where  state  su- 

Krintendent  of  banking  was  administering  the 
nk's  business,  and  in  the  court  for  which  he 
was  quasi  receiver.— Walker  t.  Mutual  AlUance 
Trust  Co.,  71  So.  697. 

4=378  (Ala.)  The  removal  of  an  assignee  to  en- 
able tbe  appointment  of  a  more  disinterested 
trustee  to  prosecute  certain  suits  does  not  de- 
mive  the  asrignee  of  his  right  to  compensation.— 
Horst  V.  Pake,  71  So.  430. 

Under  Code  1907,  {  6071,  the  burden  is  on  the 
creditors  to  prove  that  an  assignee  of  a  bank 
for  benefit  of  creditors  was  gnilty  of  such  fraud 
or  n^lect  as  to  be  denied  all  compensation.- Id. 

Evidence  held  not  to  show  such  fraud  or  groes 
neglect  by  an  assignee  in  paying  certain  prefer^ 
red  claims  as  to  deprive  mm  of  compensation. 
-Id. 

Under  Code  1907,  |  6071,  an  asrignee  is  not 
entitled  to  commission  on  securities  hypothecat- 
ed to  other  banks  and  collected  by  them.— Id, 

The  claim  by  the  assignee  to  commission  to 
which  he  was  not  entitled  does  not.  In  the  ab- 
sence of  fraud,  require  the  disallowance  of  all 
compensation.- Id. 

Under  Code  1907,  i  6074,  an  assignee  under 
an  assignment  autnoriilnE  Um  to  retain  rea- 
sonable compensation  cannot  be  charged  with 
interest  on  commissiona  retained  without  specific 
authority  of  court. — Id. 

An  assignee  cannot  be  charged  with  the  at- 
torney's fee  for  tbe  recovery  of  wrongful  pay- 
ments made  by  him  in  the  absence  of  fraud  or  a 
showing  that  strict  compliance  with  the  law 
would  nave  prevented  the  payments.— Id. 

In  determining  whether  the  assignee  should 
be  charged  with  interest  on  undistributed  funds, 
the  courts  can  look  to  the  whole  record  as  well 
as  to  the  register's  report.— Id. 

The  assignee  is  not  chargeable  with  interest 
or.  funds  pending  an  appeal  by  him  from  a  de- 
cree removing  him  in  which  supersedeas  was 
granted.— Id. 

Tbe  assignee  of  a  bank  for  the  benefit  of  cred- 
itors is  not  chargeable  with  interest  on  funds 
retained  with  permission  of  the  court  which 
gave  a  liberal,  but  not  unreasonable,  margin 
to  meet  umlisputed  claims. — Id. 

Creditors  do  not,  by  accepting  tbe  payment  of 
a  dividend  from  the  assignee,  waive  their  right 
to  claim  that  the  payment  was  unnecessarily  de- 
layed so  as  to  charge  tbe  assignee  with  Interest 
thereon. — Id. 

Under  Code  1907,  f  6069,  the  assignee  held 
chargeable  with  interest  on  10  per  cent,  divi- 
dends which  he  could  have  paid  7  and  13  months 
before  he  paid  a  20  per  cent,  dividend. — Id. 

An  assignee,  removed  because  of  his  acts, 
should  not  be  allowed  a  commission  on  fonds 
turned  over  to  his  successor. — Id. 

4=»82(3)  (Miss.)  A  suit  by  a  receiver  of  an  in- 
solvent  bank  against  directors  whose  negligence 
has  caused  the  insolvency,  may  be  brought  In 
equity.— Ventress  v.  Wallace,  71  So.  630. 

^»82(3)  (Miss.)  A  court  of  equity,  because  of 
its  Jurisdiction  over  fraud  and  accountings,  bad 
jurisdiction  of  an  action  by  the  receiver  of  an 
insolvent  bank  to  recover  from  directors  a  div- 
idend disbursed  in  violation  of  the  e^nrsH  terma 


of  Code  1906,  |  923.— Metzger  v.  Joseph,  71  So. 
645. 

^82(4)  (Miss.)  Where  all  the  directors  of  a 
bank  were  grossly  negligent  during  a  number  of 
years,  resulting  in  toe  bank's  insolvency,  the 
principles  of  concealed  fraud  and  trust  relatiun- 
ship  applied  to  prevent  running  of  limitations 
against  an  action  by  the  receiver  of  tbe  bank  to 
recover  from  the  directors  for  losMS  caused  by 
such  nwUgence.— Ventress  v.  Wallace,  71  So^ 
636. 

«ss>82(S)  (Miss.)  A  receiver  of  an  insolvent 
bank  is  the  proper  plaintiff  in  a  suit  against  di- 
rectors for  their  groes  negligence  causing  tbe 
insolvency  though  the  caption  of  the  bill  states 
that  suit  is  "for  benefit  of  'all  creditors." — Ven- 
tress V.  Wallace,  71  So.  636. 
4=982(6)  (Miss.)  Tbe  receiver  of  an  insolvent 
bank  may  maintain  a  suit  aa  representative  of 
all  the  creditors  to  recover  an  illegal  dividend 
from  assenting  directors  under  Code  1906,  i 
923.— Metzger  v.  Joseph,  71  So.  645. 

«=»82(6)  (Miss.)  In  a  suit  by  the  receiver  of 
an  insolvent  bank  to  recover  from  assenting  di- 
rectors a  dividend  illerally  paid  under  Code 
1906,  S  923,  the  bill  sufficiently  alleges  the  in- 
terests of  creditors  if  it  charges  that,  when  the 
dividend  was  declared,  tbe  bank's  sto^  was  «i- 
tirely  worthless,  and  Its  assets  entir^  insuffi- 
cient to  pay  creditors.— MetsgcT  T.  JoaeiA.  Tl 
So.  645. 

m.  FUNCTIONS  AND  DEAUHOS. 
(B)  BevvMratatloa   of  Baalc  br  Oflte«n 

«=»109(3)  rU.)  Pledge  of  assets  ot  bank  hf 
cashier  without  authority  of  resolution  of  di- 
rectors is  invalid  as  against  other  creditorst 
though  pledgee  may  be  recognised  as  ordinary 
creditor.— Sims  v.  Athens  Bank.  71  So.  S26. 

BAR. 

See  Dower;  Judgment.  «s>S7(M»89. 

BASTARDS. 

See  Death,  4==>32. 

BATTERY. 

See  Assault  and  Battery. 

BAYOUS. 

See  Navigable  Waters,  <8»41,  4S. 

BENEFICIAL  ASSOCIATIONS. 

See  Insurance,  ^»72&-S25. 

BEST  AND  SECONDARY  EVIDENCE. 

See  Criminal  Law.  «s>3%-404 ;  EWidenoa,  ^ 
159-187. 

BILL  BOARDS. 

See  Municipal  Corporations,  «=37S0,  809. 

BILL  OF  EXCEPTIONS. 

See  Bbcceptions,  Bill  of. 

BILLS  AND  NOTES. 

See  Alteration  of  Instruments,  «»5,  U,  23, 
25 ;  Counties.  «=:»167 ;  E}v)dence,  i8-Jl4g ; 
Novation,  *=a5;  Partnership,  «»146;  Trial, 
«=»191. 


ni.  MODIFIOATION,  BENEWAIs  ANB 
RESCISSION. 

«s»139(l)  (Miss.)  Extension  of  time  fm  pay- 
ment of  note,  nonted  after  Its  executitHi  on 
consideration  oi  indorsement  by  third  pentn. 
is  valid.-Boyd  v.  Kelley,  71  So.  897. 


Digitized  by  Google  ■ 


1019 


INDEX-DIOBST 


mOm  and  Hotaa 


nr.  HEOOnABZUTT  AXD  TRAJT8FEH. 

(A)  lBstrBm«««a  Vcsotlable. 

^=»t66  (AIa.App.)  Under  Laws  Sp.  Sess.  1900, 
p.  126,  the  fact  that  an  inatrument  retains  title 
to  property  as  security  for  its  payment  does 
not  destroy  its  negotlablUty^^ituen^  Nat 
Bank  v.  Bududt,  71  So.  82. 

7.  RIGHTS  AMD  LXABrLTTIEB  ON  XX- 
DOBSEMENT  OB  TBA1V8FEK. 

(A)  I«d«VMmea<    Before    DellTSrr    to  or 
TrKBBfer  by  Payee. 

4e=»23€  (La.)  Credit  to  maker  of  note  is 
rideratlOD  sufficient  to  bind  accommodation  in- 
doreer.— Schaffter  v.  Irwin.  71  So.  241. 

(B)  iBdoraement  tor  Transfer. 

4t=>30l  (Jj&.)  The  payee's  extension  of  time 
granted  on  a  principal  note  did  not  release  tlie 
accommodation  indorsers  on  a  collateral  note, 
as  what  was  done  or  not  done  in  connection 
with  the  principal  note  did  not  concern  them.— 
Comnereial  NaL  Bank  t.  Sanders,  71  So.  881. 

(D)  Bona  Pl<«  Parebasers, 

«=s>342  (Fla.)  Under  Gen.  St  1906.  |  2985, 
knowledge  afforded  by  mere  indorsements  of 
partial  payment  on  negotiable  note  as  of  date 
of  issue  does  not  make  purchase  of  note  amount 
to  bad  foitta.— Bland  t.  Fidelity  Trust  Oo..  71 
So.  680. 

^9356  (AIa.App.)  A  bank  discounting  a  note 
and  depositing  the  proceeds  to  the  payee's  cred- 
it is  not  a  purchaser  for  value  unless  the  funds 
are  absorbed  by  antecedent  indebtedness  or  en- 
tirely exhausted  by  withdrawal.— Citixeos'  Nat 
Bank     Buchelt.  71  So.  82. 

«=93S6  (Fla.)  If  mere  credit  on  bank  book  does 
not  amount  to  payment  of  valuable  considera- 
tion for  note,  withdrawal  by  check  of  substan- 
tial part  of  amount  credited  is  such  payment — 
Bland  v.  Fidelity  Trust  Co.,  71  So.  630. 
^=>375  (Aia.App.)  A  contract  declared  void  by 
the  statute  wiU  not  be  mforced  in  favor  of  an 
innocent  purchaser,  but  a  negotiable  contract 
not  declared  void  will  be  mforced  in  faror  of 
an  innocent  parchaser.--CitlnnB'  Nat  Bank 
V.  Bucheit,  71  So.  82. 

Notes  payable  to  a  foreign  corporation  which 
bad  not  complied  with  Code  1907,  ||  3642-3649, 
3651-3653,  will  be  enforced  in  favor  of  an  in- 
nocent purchaser. — Id. 

The  innocent  holder  of  notes  given  a  for- 
eign corporation  in  an  interstate  transaction 
can  recover  though  the  corporation  subsequent- 
ly does  bnsiness  within  the  state  tlloKally- — Id. 

^375  (Fla.)  Laws  1907,  c.  5717.  S  4.  does  not 
make  negotiable  note  taken  by  fornni  corpora- 
tion which  has  failed  to  comply  with  act  void 
In  bands  of  bona  fide  holder  for  value  and  wtth- 
out  notice.— Commercial  Nat.  Bank  v.  Jordan, 
71  So.  760. 

Where  note  taken  by  foreign  corporation  be- 
fore compliance  with  Laws  1907,  c.  5717,  pass- 
es into  bands  of  indorsee  in  good  faith,  without 
notice,  before  maturity,  and  for  value.  It  is  not 
subject  in  his  hands  to  defmses  available  against 
payee.— Id. 

VI.  PBEBBMTHENT.  DraCAllD.  NO- 
TIOE.  AND  PROTEST, 

4e=>394  (Ala.)  Under  Code  1907.  S  5025,  as  to 
presentment  of  a  note,  if  money  for  its  pay- 
ment awaits  the  holder  at  the  time  and  place 
for  payment,  this  Is  the  equivalent  of  a  tender. 
—Moore  v.  Altom,  71  So.  681. 

4s»3&8  (Ala.)  Where  the  holder  of  a  note  does 
not  present  his  note  for  payment  where  payment 
is  tendered,  be  does  not  thereby  forfeit  his  mon- 
ey, but  only  the  cost  of  collecting  it  elsewhere. 
—Moore  v.  Altom.  71  So.  681. 


Vn.  PATMEHT  Aim  DI80HABOE. 

^s»432  (Ala.)  Where  lessees  of  a  mine,  who 
gave  the  lessor  notes  to  secure  back  royalties, 
transferred  to  a  compaw  which  assumed  the 
notes  and  defaulted,  the  lessor  recovering  judg- 
ment, including  the  amount  of  the  notes,  and 
the  company  had  property  which  came  to  the 
lessor  satining  his  judgment  he  could  not 
recover  against  the  original  lessees  on  the  notes. 
—Brown  t.  Shorter,  71  Sa  lOS. 
<^=>439  (Ala.)  Where  the  transferee  of  lessees 
of  a  coal  mine  assumed  payment  of  the  lessees' 
notes  to  the  lessor,  and  satisfied  the  debt  the 
lessor  could  not  recover  against  the  lessees  on 
a  note.— Brown  v.  Shorter,  71  So.  103. 

Vm.  AOTIOMS. 

4=»473  (A]a.App.)  A  plea,  alleging  that  the 
note  sued  on  is  not  a  commercial  negotiable  pa- 
per, but  embodying  a  copy  of  the  note  which 
shows  it  to  be  negotiable,  is  demurraUe.— 
Citizens'  Nat.  Bank  t.  Bucheit  71  So.  82. 
^=»478  (Ala.App.)  A  plea  in  an  action  on  notes 
payable  to  a  foreign  corporation  held  not  to 
show  that  the  corporation  transacted  business 
within  the  state.— Gttixens'  Nat  Bank  v.  Buch- 
eit 71  So.  82, 

«s>478  (La.)  In  an  allegation  that  plaintiff  and 
maker  of  note  conspired  to  procure  Indorse- 
ment, "conspire"  does  not  necessarily  connote 
evil  intention.— Schaffter  v.  Irwin,  71  So,  241. 
®=>485  (Ala.)  Where  name  of  payee  was  in- 
dorsed on  note,  and  neither  execution  nor  as- 
signment wSB  denied  by  sworn  plea  as  required 
by  Code  1007,  §  5332,  note  was  properly  ad- 
mitted in  evidence  without  other  proof.— O'Rear 
V.  American  Trust  &  Savings  Bank,  71  So.  105. 
•=9489(8)  (Ala.)  Lessees  of  a  coal  mine,  who 
gave  the  lessor  notes  to  secure  back  royalties 
owing  by  former  lessees,  and  who  transferred 
to  a  coal  company  which  assumed  the  notes,  the 
lessor  assenting,  but  reserving  his  rights,  held 
entitled,  under  issues  framed  by  special  pleas  in 
the  lessor's  suit  on  a  note,  to  prove  the  value 
of  improvwients  made  by  tbem  on  the  prop- 
erty and  not  sold  bv  the  lessor  under  execution 
against  defendants  transferee,  but  taken  by 
him.— Brown  v.  Shorter,  71  So.  103. 
^»494  CLa.)  In  suit  on  note,  party  alleging 
that  transaction  was  contra  bono  mores,  against 
public  policy,  and  amounted  to  suppression  of 
commission  of  felony  has  burden  of  proof. — 
Schaffter  v.  Irwin,  71  So.  241. 
«s>497(l)  (Fla.)  Where  there  is  no  evidence 
of  defect  in  title  of  payee  to  negotiable  note, 
presumption  exists  in  favor  of  indorsee  as  hold- 
er in  due  course.— Bland  v.  Fidelia  Trust  Co., 
71  So.  680. 

«=»497(2)  (Ala.App.)  Where  the  transferee  of 
notes  alleges  that  he  purchased  for  value  with- 
out notice,  he  assumes  the  burden  of  proving 
those  issues.— Citizens'  Nat  Bank  v.  Bucheit 
71  So.  82. 

(Ala.)  In  suit  on  a  note  by  the  lessor 
of  a  mine  against  lessees  who  gave  notes  to  se- 
cure back  royalties  and  transferred  to  a  com- 
pany which  assumed  payment,  the  lessor  suing 
such  company  upon  default  and  partially  satis- 
fying judgment,,  including  the  amount  of  the 
Dotes,  it  was  proper  to  show  the  value  of  a 
compressor  in  the  mine,  equitable  title  to  which 
was  in  the  company,  in  connection  witii  evidence 
that  the  lessor  took  possession  of  it— Brown  t. 
Shorter,  71  So.  103. 

^525  (Ala.)  That  note,  after  negoUatlon  to 
plaintiff,  was  seen  In  hands  of  lawyer,  was  not 
evidence  thot  plaintiff  was  not  holder  in  due 
course.— O' Rear  v.  American  Trust  &  Savings 

Bank,  71  So.  105. 

9=9525  (La.)  In  action  against  accommodation 
indorser  on  notes,  evidence  Aeld  insufficient  to 
sustain  allMations  that  plaintiff  knew  that 
notes  were  rorged  or  fraudulently  issued,  or 
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amounted  to  suppreasion  of  commissioQ  of 
felony.—Scliaffter  v.  Irwin,  71  So.  241. 
9=^537(2)  (Miss.)  In  suit  on  a  note  given  for 
the  price  o£  land,  Question  whether  defendant 
executed  the  note  held  for  the  jury  under  plain- 
tlS'B  evidence.— Wilder  V.  Ferguson,  71  So.  324. 

BOARDS. 

See  Levees,  <8s»9,  11. 

BOARDS  OF  HEALTH. 

See  Health. 

BONA  FIDE  PURCHASERS. 

See  Bills  and  Notes,  «s>S42-875 ;  Vendor  and 
Purchaser,  «=»226,  239. 

BONDS. 

See  Bail ;  Corporations,  <S==>482 ;  Ooonties, 
96,  99.  184;    Municipal  Corporations,  ^» 
931;   Principal  and  Surety;  Taxation, 
568. 

BOUNDARIES. 

n.  EVIBENOE,  ASOERTAINMEHT.  AND 
ESTABLISHMENT. 

•8=»37a)  (Ala.)  EMdeocei  held  to  Bfaow  that 
boundary  between  adjoining  lots  was  as  claimed 
^complainant.— Ohamblesa  t.  Jones,  71  So. 

®=>48(6)  (Ala.)  Acquiescence  of  lot  owner  in 
Eiurvey  and  moving  of  boundary  fence  raised 
presumption  of  correctness  of  survey. — Cham- 
bless  V.  ,^ne8,  71  So.  987. 
<8=»54(1)  (Fla.)  Where  the  circumstances  con- 
nected with  a  government  survey  show  an  in- 
tent to  limit  the  grant  to  actual  traverse  lines, 
these  must  be  treated  as  definite  bound&rieB. — 
liord  V.  Curry.  71  So.  21. 

^54(4)  (Fla.)  Where  the  issue  was  whether 
the  land  in  controversy  was  included  in  a  par- 
ticular government  lot,  and  the  official  gov 
emment  plat  showed  that  the  lot  contained  a 
certain  acreage,  and  it  appeared  from  the  plat 
and  field  notes  that  the  surveyor  stopped  at 
what  he  called  a  "lagoon"  and  did  not  intend 
to  make  the  banks  of  the  lagoon  the  boundary 
of  the  lot.  the  lot  did  not  include  land  which 
lay  beyond  the  point  at  which  the  survey  stop- 
ped.—Lord  V.  Curry,  71  So.  21. 

BRAI\(PS. 

See  Animals,  •g=»12. 

BREACH  OF  THE  PEACE. 

See  DlBorderly  Conduct 

BRIBERY. 

4=^1(2)  (Fla.)  Knowledge  by  accused  of  the  of- 
ficial character  of  the  person  to  whom  the  bribe 
is  offered  and  value  in  the  thing  offered,  and 
an  intention  to  influence  official  action,  are  es- 
sential elements  of  bribe^.  though  not  mention- 
ed in  Gen.  St.  1906,  §  3476.— Colson  v.  State, 
71  So.  277. 

^=^6(1)  (Fla.)  An  information  held  insufficient 
to  charge  an  offense  under  Gen.  St.  190<»,  fi 
3476,  where  it  charged  that  defendant  offered 
a  juror  a  gift  of  money  and  failed  to  allege 
knowledge  by  defendant  of  the  juror's  official 
character,  and  that  the  thing  offered  was  of 
value.— Colson  v.  State.  71  So.  277. 

BRIDGES. 

See  Highways.  «=>90;  Sututes,  4s3l23. 

I.  ESTABIJ8H1CENT,  CONBTRITOTION, 
AND  MAINTENANCE. 

<£=39(1)  (Miss.)  ruder  Laws  1912.  c.  196,  { 
33,  the  conn^  can  recover  from  a  drainage  dis- 


trict the  cost  of  replacing  bridges  over  natural 
water  courses  dredged  by  the  district  prior  to 
the  enactment  of  that  statute.— Northern  Drain- 
age DisL  V.  Bolivar  County,  71  So.  380. 

H.   REOTTIATION  AND  USE  FOB 
TBAVEL. 

9=s>37  (£la.)  Bailding  and  maintenance  of 
roads  and  bridges  are  no  less  dnties  of  state  be- 
cause ddegated  to  officers  of  political  subdi- 
visions acting  as  agents  for  public  at  large. — 
Keggin  v.  Hillsborough  County,  71  So.  372. 

A  county,  being  mere  governmental  agency, 
cannot  be  sued  ex  delicto  for  injuries  in  cmnuig 
a  bridge  which  the  county  has  permitted  to  be- 
come unsafe. — Id. 

BRIEFS. 

See  Appeal  and  Brror,  «S9748. 

BROKERS. 

Xn.  DUnSB  AND  XJ[ABII<ITIE8  TO 
PIUNOIFAli. 

^=>32  (Ala.)  A  broker  employed  fay  defendant 
to  sell  its  cotton  seed  oil  is  not  the  agent  of  one 
purchasing  through  such  broker. — Portsmouth 
Cotton  Ou  Refining  Corp.  t.  Madrid  Cottwi  Oil 
Co.,  71  So.  Ul. 

IV.  COMPENSATION  AND  UEN. 

#=349(1)  (liS.)  Where  a  broker  bas  not  found 
a  pnrdiaser  or  made  a  sale,  he  la  not  entitled  to 
commission. — Guerard  t.  Howard,  TL  So.  SOL 

®:=65(6)  (Ala.)  A  broker  is  entitled  to  com- 
pensation for  selling  property  to  the  govern- 
ment, though  he  used  improper  means,  where 
the  government  to  avoid  a  defect  in  the  title 
condemned  the  property  for  the  contract  ptic& 
-UnsseU  v.  Bush,  71  So.  397. 

VX  RIGHTS,  POWERS,  AND  LIABILI- 
TIES AS  TO  THUID  PEBSONS. 

€=>9I  (Ala.)  A  "broker"  is  one  authorized  to 
buy  and  selh  and  secret  instructions,  conflicting 
with  his  apparent  powers,  are  not  binding  on 
persons  who  deal  with  him  in  good  faith. — Ports- 
mouth Cotton  Oil  Refining  Oorp.  v.  Madiid 
Cotton  Oil  Co.,  71  So.  111. 

BUILDING  REGULATIONS. 

See  Municipal  Oorporations,  «3»eOL 

BUILDINGS. 

See  Mechanics'  Liens,  €s»184. 

BULLETIN  BOARDS. 

See  Railroada,  «s^32. 

BURGLARY. 

n.  PBOSECUTIONANDFVNI8BMENT. 

«=a4l(4)  (Miss.)  BMdence  only  that  the  lock 
of  the  door  out  of  which  accused  came  had  been 
tampered  with  held  insufficient  to  estntilish 
breaking  and  entry  within  Code  1906,  |  1073.— 
Griffin  t.  State,  71  So.  572. 

BUSINESS. 

See  Guardian  and  Ward,  <e=»62. 

CANCELLATION  OF  INSTRUMENTS. 

See  Reformation  of  Instruments. 

1.  RIGHT  OF  ACTION  AND  DEFENSES. 

(La.)  Bringing  suit  to  dissolve  a  contract 
creates  no  new  right  nor  removes  any^at  mere- 
ly enforces  those  already  existing.— Wataon  v. 
f'eibel,  71  So.  585. 
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n.  PBOOEEDINOS  AND  RELIEF. 

^»35(3)  (Ala.)  On  bill  to  foreclose  moruagfl 
execotea  by  J.  and  others,  and  a  later  mortgi^a 
executed  by  M.,  as  amended,  to  aeek  cancella- 
tion of  a  conveyance  by  M.  and  J.  to  the  eon 
and  heir  of  M.,  luch  grantee  was  a  necessary 
gnrty  respondent.— Mitchell       Oudd.  71  So. 

^=^59  (La.)  Where  immediate  performance  of  a 
contract  pending  suit  is  impoBsible,  the  court 
may,  by  direct  provision  of  Git.  Code,  art  2047, 
allow  a  reasonable  time  for  performance.~Wat- 
son  T.  Feibel,  71  So.  585. 

CAPTION. 

See  Municipal  Oorporations,  4=»10ff. 

CARRIERS. 

See  Commerce,  ^=38,  34;  Eminent  Domain,  <9=» 
10;  Evidence,  «=>121 ;  Trial,  «=>263. 

n.  CABBIAGE  OF  OOOD8. 
(C)  Cnatody  nnd  Control  of  Oooda. 

9=376  (E*la.)  Consigiior  has  right  to  bring  ac* 
tion  for  delay  in  shipment  of  perishable  goods 
without  alleging  ownership  especial  ly  When 
declaration  shows  that  consignee  was  to  receive 
and  sell  goods  for  consignor. — Aultman  v.  At- 
lantic Coast  Line  R.  Co.,  71  So.  283. 

(D)  TnukBportatlOB  Md  DdiTerr  'by 

Curler. 

^^94(3)  (Fla.)  Evidence  in  action  against  car- 
rier  for  failure  to  transport  and  deliver  perish- 
able freight  held  insufficient  to  snitain  verdict 
for  plaintiff.— Charlotte  Harbor  &  N.  By.  Co. 
T.  Buchan,  71  Sa  842. 

(F)  LoBB  of  or  mtrnVT  to  Ctoods. 

<8B»I3I  (Fla.)  Under  Interstate  Commerce  Act 
Feb.  4. 1887,  |  20.  as  amended  by  Act  June  29 
1906,  9  7,  pars.  11,  12,  giving  action  to  lawful 
holder  of  bill  of  lading,  declaration  by  shipper 
for  loss  of  goods  io  not  demurrable  for  failure 
to  allege  that  he  holds  bill  of  lading^Aaltman 
T.  Atlantic  Coast  Line  B.  Co..  71  So.  283. 
^=>I35  (La.)  The  ascertainment  of  loss  or  dam- 
age to  freight  in  transit  is  a  matter  resting  on 
the  ordinary  rules  of  evidence. — ^Planters*  Cot- 
ton OH  Co.  V.  Texas  &  P.  Ry.  Co..  71  So.  3GtJ. 

Where  railroad  has  been  condemned  to  make 
good  damage  to  carload  of  seed,  plaintiff  cannot 
recover  freight  charges  paid  nor  any  part  there- 
of.—Id. 

Damages  to  carload  of  cotton  seed  delivered 
at  way  station  in  heated  and  rotten  conditicHi 
may  be  determined  by  expert  inspection  and  ap- 
pralsemmt  after  nonce  to  railroad  company.— 

<D  CoBn«cttM«  C»rrlen. 

^»I77(4)  (Ala.)  Tfae  Carmacfc  Amendment  does 
not  abrogate  or  impair  the  separate  liability  of 
terminal  or  delivering  carriers  for  losses  "occur- 
ring on  their  own  lines,  as  fixed  by  state  stat- 
ntes  or  decisions.— Louisville  &  N.  R.  Co.  v. 
Lynne.  71  So.  338. 

<P=»I85(1)  (Ala.)  In  an  action  against  the  term- 
inal carrier  for  loss  of  goods,  the  burden  is  on 
plaintiff  to  show  that  bis  goods  were  lost  or  di- 
verted while  in  defendant's  custody. — Louisville 
ft  N.  R.  Co.  V.  Lynne,  71  So.  338. 

By  showing  defendant  railroad's  delivery  to 
plaintiff  of  a  part  of  the  original  shipment,  a 
presumption  arises  of  its  receipt  by  defendant 
in  the  same  condition  as  when  delivered  to  the 
initial  carrier,  which  imposes  upon  defendant 
the  burden  of  showing  tbat  missing  goods  were 
not  lost  while  in  its  custody. — Id. 
9=>I85(3)  (Ala.)  In  suit  against  terminal  carri- 
er for  loss  of  goods,  testimony  of  checking  clerk 
that  at  point  of  delivery  to  defendant  the  car 
was  found  short  the  goods  complained  of  held 
iasuffldent  to  overcome  a  presumption  that  tiie 


missing  goods  came  into  defendant's  possession, 
where  the  clerk  did  not  see  the  car  opened.— 
Louisville  &  N.  R.  Co.  v.  Lynne.  71  So.  338. 

<J}  0]iarc«a  IdaBa* 

^»I96  (Miss.)  The  right  of  action  of  an  inter- 
state carrier  for  an  undercharge  will  be  barred 
by  the  state  statute  oF  limitations  which  af- 
fects the  remedy,  though  the  carrier  be  entitled 
by  federal  laws  to  recover  the  difference  be- 
tween the  amount  charged  and  the  rates  fixed  ia 
the  Interstate  Commerce  Act. — Yaioo  it  M.  V. 
R.  Co.  V.  Willis,  71  So.  66S. 

(K)  DiaerlmlnKtloB  snd  Ovovolutrv*. 

^^^200  (La.)  A  carrier,  having  exacted.  In  the 
face  of  a  protest,  an  excessive  rate,  cannot  de- 
feat the  shipper's  recovery  on  the  ground  that, 
if  he  is  reimbursed,  there  will  be  discrimina- 
tion, contrary  to  Const  art  286.  against  otfa* 
era  who  paid  without  protest;  but,  if  the  rate 
is  illegal,  all  who  paid  it  must  be  reimbursed. 
— McAdams  v.  Wells  Fargo  &  Co.  Kxpress,  71 
So.  945. 

Under  Const,  art.  286,  as  amended  by  Act 
No.  14  (Ex.  Seas.)  of  1907,  where  the  carrier 
sues  to  set  aside  a  rate  established  by  order  of 
the  commission,  without  asking  Injunction  to 
suspend  such  rate,  the  rate  remains  in  force, 
and  if  the  carrier  exacts  the  old  rate  which  is 
paid  under  protest,  It  can  be  compelled  to  re- 
fund the  excess  over  the  new  rate. — Id. 

in.  CARRIAGE  OF  UVE  STOCK. 

$=3209  (Hiss.)  Shipper  of  Uve  stock  may  for  a 

cheaper  rate  bind  himself  to  accept  less  commo- 
dious car  if  fuU  opportunity  is  given  him  to 
choose  from  a  list  of  different  cars. — Covington 
V.  Yaaoo  &  M.  V.  Ry.  Co.,  71  Sa  821. 
^=9218(2)  (Miss.)  For  a  cheaper  rate  extend- 
ed' to  a  shipper  of  live  stock  the  road's  liability 
as  to  the  value  of  the  stock  can  be  limited. — 
Covington  v.  Yazoo  &  M.  V.  Ry.  Co.,  71  So. 
821. 

«=>2I8(3)  (Miss.)  Under  bill  of  lading  limiting 
the  carrier  s  liability  for  a  shipment  of  live 
stock  and  requiring  notice  of  injuries  within 
ten  days,  held,  that  the  provision  as  to  notice 
was  unenforceable,  it  not  being  supported  by 
consideration.— Yazoo  &  M.  V.  R.  Co.  v.  Bell, 
71  So.  272, 

$=>2I8(S)  (Miss.)  Provisions  of  bill  of  lading 
covering  shipment  of  mules  touching  acceptance 
by  shipper  of  condition  of  cars  and  nonliability 
except  for  gross  negligence  held  void  as  indirect 
effort  of  road  to  contract  against  lialnlity  for 
negligence.— Covington  t.  Yazoo  &  M.  Y,  By. 
Co.,  71  So.  821. 

®=»2I9(5)  (Miss.)  Garmack  Amendment  to  In- 
terstate Commerce  Law,  held  not  to  deprive 
shipper  of  common-law  action  against  terminal 
earner  receiving  live  stock  in  one  state  in  good 
condition  and  delivering  it  in  another  state  in 
a  damaged  condition.— Illinois  Cent.  B.  Ca  v. 
Mahon  Uve  Stock  Oo..  71  So.  802. 
i8=s>228(l)  (Miss.)  Proof  that  cattle  delivered 
in  good  condition  were  received  injured  casts 
on  carrier  burden  of  showing  injuries  were  not 
caused  by  its  negligence,  and  to  escape  liabili- 
ty it  must  account  for  shipment  during  whole 
time  it  was  in  its  charge. — Yazoo  ft  M.  V.  R. 
Co.  v.  Bell,  71  So.  272. 

$=9228(1)  (Miss.)  In  action  for  damages  to 
shipment  of  horses,  showing  that  defendant,  a 
connecting  carrier,  received  them  in  good  con- 
dition and  that  it  was  badly  damoged  upon  ar- 
rival, held  to  raise  a  presumption  of  negligence, 
requiring  defendant,  to  relieve  itself  from  lia- 
bility, to  show  how  shipment  was  handled.— 
llUnda  Cent.  B.  Co.  v.  Mahon  Uve  Stock  Co., 
71  So.  802. 

$S3228(5)  (Miss.)  Where  delay  caused  unusual 
^rinkage  in  a  shipment  of  cattie,  recovery  may 
be  bad  upon  proof,  showing  the  normal  editinh* 
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are  and  w^ht  of  the  cattle  wben  abipped  and 
wnen  received.— Xazoo  &  M.  T.  B.  Co.  t.  Arm- 
rtiong  &  Co..  71  So.  906. 

«=>229(3)  (Miss.)  Wbere  a  shipment  of  cattle 
was  negligently  delayed,  the  soipper  may  re- 
cover the  difference  between  the  price  the  cattle 
would  have  brought  had  they  reached  their  destin- 
ation within  a  reasonable  time  and  the  price  they 
actually  brought— Yazoo  &  M.  V.  K-  Co.  v. 
Armstrong  &  Co.,  71  So.  905. 
^»230(12)  (Miss.)  In  action  for  injuries  to 
shipment  of  mules,  instruction  that  jury  could 
not  consider  any  damages  caused  by  condition 
of  car  held  erroneous  as  calculated  to  lead  jury 
away  from  issue  of  exposure  by  delay  in  de< 
fective  car.— Covington  v.  Yazoo  &  M.  V.  Ky. 
Co.,  71  So.  821. 

IV.  CABBIAOE  OF  PA88EMOER8. 

(O)  Perfovwasee  of  Contraat  of  Tnuupw^ 
tntloB. 

<S=>265  (Miss.)  Where  it  was  the  annual  cus- 
tom of  a  ra^road  to  run  an  excursion  train  and 
stop  at  a  station  on  flag  held  that  by  established 
custom  plaintiff  bad  nsht  to  take  passage  on 
train  at  the  station,  ana  cause  of  action  existed 
for  denial  of  the  right— Gulf  &  S.  L  B.  Co.  v. 
Dixon,  71  So.  906. 

«ss>277(6)  (MisB.)  An  award  of  $100  actual  and 
punitive  damages  to  a  passenger  who  failed  to 
protest  wben  compelled  to  ride,  t<«ether  with  her 
frienda,  in  a  baggage  coach  for  a  distance  of  8 
miles,  held  not  warranted.— Illinois  Cent  R.  Co., 
T.  Shacklefoid,  71  So.  298. 
«s»277(6)  (Miss.)  Where  a  female  passenger 
was  negligently  carried  beyond  her  station,  be- 
ing forced  to  walk  back  in  the  cold  and  mud  so 
that  her  sore  eyes  were  aggravated,  an  award 
of  $400  was  justified.- Tano  &  M.  V.  R.  Co. 
V.  Heara.  71  So.  861. 

^=>277(6)  (Miss.)  An  award  of  |600  In  favor 
of  a  female  passenger,  who  was  carried  beyond 
her  station,  neld  excessive  by  $400.  it  appear- 
ing she  Buffered  no  ill  efTecta  save  fatigue  and 
the  loss  of  a  meal.— Tasoo  &  U.  Y.  R.  Co.  v. 
Smithart,  71  So.  062. 

4=9278(1)  (Miss.)  In  an  action  by  a  passenger 
for  damages  for  being  carried  beyond  her  sta- 
tion, the  question  of  the  railroad  company's  neg- 
ligence held  properly  submitted  to  the  jury. — 
Yazoo  &  M.  V.  R,  Co.  v.  Heam,  71  So.  661. 

(D)  Feraonal  Injarle*. 

<8=9260(1)  (AlaApp.)  A  carrier  of  passengers 
for  hire  is  not  an  insurer,  but  his  duty  is  rela- 
tive, commensurate  with  the  bi^liest  degree  of 
care,  and,  to  make  it  liable  for  injury,  it  must 
be  shown  that  it  or  Its  servant!  weie  guilty  of 
some  negligence.— Alabama  Great  Southern  R. 
Co.  V.  Johnson,  71  So.  620. 
«s>280(3)  (Ala.)  The  law  requires  the  highest 
degree  of  care  and  sktU  by  those  engaged  as 
carriers  of  passengers  by  street  cars,  known  to 
careful,  diligent,  and  skillful  persons,  engaged 
io  such  business,  consistent  with  the  practical 
operation  of  the  road.— Birmingham  By.,  Light 
&  Power  Go.  v.  Gray.  71  So.  688. 
<^2ei  (Miss.^  Carrier  held  not  negligent  in 
permitting  a  window  to  be  open  or  for  allowing 
an  insane  person  to  jump  or  throw  himself 
throueb  the  window  while  his  caretaker  oc- 
cupied the  next  seat  in  front— Boyd  v.  Alabama 
Sc  v.  Ry.  Co.,  71  .So.  164. 

^=>2g5(8)  (Miss.)  Carrier,  which  did  not  know 
that  insane  passenger  jumping  or  falling  from 
window  was  seriously  hurt  or  Injured,  which 
allowed  his  relative  to  leave  train  to  go  back 
to  his  assistance,  and  which  could  not  have 
prevented  passenger's  death  or  relieved  his  suf- 
fering by  going  back  to  take  him  up,  waa  under 
no  duty  to  do  bo.— Boyd  v.  Alabama  &  V.  By. 
Co.,  71  So.  164. 

<g=33i4(l)  (Ala.)  Counts  which  allege  that  the 
defendant  was  8  common  carrier  of  paspengers, 
that  plaintiff  was  a  passenger,  and  that  defend- 


ant BO  negligently  conducted  itself  in  her  car- 
riage that  at  a  certain  time  and  place  plaintiff 
was  thrown  or  caused  to  fall  from  car,  are  suf- 
ficient.—Birmingham  Ry,,  Light  &  Power  Co. 
v.  Gray,  71  So.  6S9. 

^3314(2)  (Ala.)  Counts  in  passenger's  com- 
plaint held  to  charge  wanton  negligence,  and 
not  to  be  objectionable  as  charging  both  wanton 
and  simple  negligence.— Central  of  Georgia  Ry. 
Co.  V.  Mathis,  71  So.  674. 

«=93I4(2)  (AIa.App.)  A  count,  setting  out  the 
relationship  of  passenger  and  averring  that 
plaintiff  waa  injured  by  reason  of  and  as  a 
proximate  cause  of  the  defendant's  negligence, 
without  specifying,  was  sufficient. — Alabama 
Great  Southern  R.  Co.  v.  Johnson,  71  So.  620. 

Count  In  passenger's  action  for  injury  trcm 
falling  over  a  suit  case  In  the  aisle  of  a  street 
car,  alleging  that  defendant's  servants  negligent- 
ly permitted  the  aisle  of  the  car  to  be  obstruct- 
ed, held  to  sufficiently  aver  a  breach  of  duty. 
—Id. 

4=>3I4(5)  (La.)  In  action  for  injuries  by  unex- 
pected movement  of  passenger  car  while  plaintiff 
was  alighting,  petition  must  allege  that  It  was 
duty  of  employe  of  carrier  to  look  out  for  plain- 
tiff's safety  as  passenger  or  employi.— Mills  v. 
St.  Tammany  &  New  Orleaos  By.  &  Ferry  Co., 
71  So.  511. 

<t=s>3i8(3)  (Ala.App.)  The  mere  fact  that  a 
suit  case  projected  in  the  aisle  of  a  street  car, 
and  that  plaintiff  fell  over  it,  did  not  make  out 
a  prima  fade  case  of  negligence  for  the  jury. — 
Alabama  Great  Southern  B.  Co.  v.  Johnson,  71 
So.  620. 

$=»32l(14)  (Ala.)  Instructions,  in  passenfer's 
action  against  carrier  for  injuries  while  alight- 
ing alleged  to  be  due  to  its  negligence.  A«Idprop- 
er.— Birmingham  By„  Light  &  Power  Co.  t. 
Gray.  71  So.  689. 

(E)  CoBtribvtorr    KettUm^UM    of  PerMM 

«=>33t(6)  (La.)  Passenger  who  attempts  to 
stand  on  step  of  fast  moving  street  car,  which 
is  wet  with  rain  and  falls  and  is  injared,  can- 
not recover  from  railway,  beiiu  negUi^t.— 
Viator  V.  New  Orleans  Ry.  &  Light  Co.,  71  So. 
733. 

<8='347(11)  (Ala.)  The  court  held  not  able  to 
declare  as  a  matter  of  law  that  a  passenger  was 
negligent  in  voluntarily  alighting  from  moving 
train.— Central  of  Georgia  By,  Co.  t.  Uathia, 

71  So.  674. 

CARRYING  WEAPONS. 

See  Weapons. 

CAUSE  OF  ACTtON. 

See  Action. 

CERTAINTY. 

See  E|;Eecntion,  ^222. 

CERTIFICATE. 

See  Acknowledgment,  <5=»B6. 


CERTIORARI. 


See  Animals,  (>»S0;  Appeal  and  Error.  «9 
661. 

I.  NATURE  AND  dltOUNDS. 

4=>5(1)  (T^.)  Case  Involving  overruling  by  trial 
court  of  exceptions  to  manner  In  which  citation 
was  served  is  appealable,  so  that  certiorari  will 
not  lie.— Wilson  v.  Yaaoo  &  M.  V.  B.  Co..  71  Sa 
931. 

n.  PROCEEDINGS  AND  DETERMINA- 
TION. 

^=968  (Ala.)  The  Stitjrpme  Court  will  not  is- 
sue certiorari  to  review  the  decision  of  the 
Court  of  Appeals  on  the  facts,  or  in  the  appU- 
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cation  of  the  law  to  the  facts,  but  will  <ml7 
revise  the  holding  of  such  court  on  a  question 
of  law.— Postal  Telegraph-Cable  Co.  t.  Mindei^ 
bout,  71  So.  91. 


CHANCERY. 


See  Eqnitj. 

CHANGE  OF  VENUL 

See  Venue.  «s>46. 

CHARACTER. 

See  Criminal  Law,  «is>877-879 :  Homicide,  «=> 
188;  WitnesBCfl,  «s»38a  S46,  86a 

CHARGE. 

For  traniportadon  see  Oarrien,  #a»196,  200; 

Commerce,  <8=>84. 
To  im.  Me_  Criminal  Law.  ^778-880 ;  Trial, 

»i«i-r 


-206. 

CHARITIES. 

See  Taxation,  «=»241. 

CHASTITY. 

See  Husband  and  Wife^  ^»S1S;  Rape,  <s»59. 

CHATTEL  MORTGAGES. 

See  Orimiaal  Law,  <. 

t.  BBQUISITBfl  AMD  TAUDITT. 

(A)  Mmtmr*  and  BaMBtlmla  of  Tnwuttmrm 

•t  CkmtteU  mm  Scevrltr. 

^=940  (Fla.)  Whether  written  instrument  is 
chattel  mortgage  is  question  of  law  for  court, 
and  it  is  error  to  submit  it  to  jury.— Georgia 
Home  Ins.  Co.  v.  Hoskins,  71  So.  285. 

(B)  Form  and  CoMtenrta  of  iDatramonta. 

4S94I  (Fla.)  No  particular  form  of  words  is 
necessary  to  constitute  chattel  mortgage.— 
Georgia  Home  Ins.  Co.  v.  Hoskins,  71  So.  28B. 

(C)  Bxcoatlon  and  Deliverr. 

«B>66  (Ala.App.)  Delivery  of  chattel  mortgage 
is  efwential  to  its  validity .—Wertbeimer  Bag  Oo. 
T.  Hill.  71  So.  618. 

4»=>67  (AIa.App.)  Acceptance  of  chattel  mort- 
gage is  essential  to  its  ralidity.— Werth^mw 
Bag  Co.  T.  HW,  71  So.  618. 

(D)  Valldltr. 

4s»73  (Miss.)  Where  defendant  gave  a  deed  of 
trust  on  personalty  to  secure  a  promise  by  the 
benefidarles  not  to  prosecute  blm  for  obtaining 
goods  under  false  pretenses,  the  contract  is  in 
violation  of  public  policy,  and  the  trust  deed  Is 
void.— Munn  v.  Potter,  71  So.  315. 

m.  OOHaTBUGTIOH  AMD  OPEKA- 
TZOir. 

(A)  General  Rnlev  of  Constmotloa. 

4=»I04  (Ala.App.)  Where  mortgagee,  upon  de- 
livery of  diattel  mortgage,  gave  mortgagor,  who 
accepted,  a  receipt  to  effect  that  mortgage  was 
payable  |10  each  month,  the  instruments  to- 
gether evidenced  the  agreement,  and  the  receipt 
was  admissible  in  evidence.— Wertheimer  Bag 
Go.     HiU,  71  So.  61& 


(D)  Uen  and  Prlorltr. 

«s9t38(l)  (Ala.)  A  recorded  prior  chattel  mort- 
gage is  snperior  to  a  lien  for  automobile  re- 

riiB  friven  by  the  express  terms  of  Code  1907, 
4785,  although  the  repairs  were  authorized 
by  the  owner  l^en  and  at  time  of  suit  in  law- 
ful possession  of  the  car;  the  mortgagee  not  ex- 

Sresslyor  impliedly  authorizing  the  repairs. — 
.  0.  Walden  Auto  Co.  r.  Mixon,  71  So.  681. 


«a»l38(3)  (Fla.)  Written  lease  providing  that 
time  should  run  from  date  in  paat,  executed 
subsequently  to  bringing  on  lots  of  personal 
property  which  was  immediately  mortgaged  to 
secure  halance  of  price,  will  not  be  given  re- 
troactive effect  to  defeat  superiority  of  mort* 
sage  lien  over  lien  for  rent— Rage  T.  Webb 
Pnsa  Co.,  71  So.  627. 

XT.  BXOHTS  Aim  I.IABIUTIBa  OP 
PARTIES. 

«s»l72(5)  (Ala.App.)  Under  Code  1907,  .|{ 
8789,  3TO1,  4899,  in  detinue  by  chattel  mort- 

f agee,  mortgagor  could  make  proof  of  tender  of 
QBtallment  of  mortgage  debt,  payable  by  in- 
stallments, made  after  suit  brought.— Werthei- 
mer Bag  Co.  T.  HiU,  71  So.  618. 
«=>I72(8)  (Miss.)  Where  property  replevied  un- 
der deed  of  trust  to  secure  payment  of  debt  was 
of  value  greater  than  debt,  jury  should  under 
Code  1906,  S  4233,  be  instructed  as  to  trustee  s 
interest ;  it  having  been  retained  by  givrng  of  a 
bond,  or  payment  of  trustee's  interest.— Hill  v. 
Petty,  71  So.  910. 

1^172(9)  (Miss.)  Where  property  replevied  un- 
der deed  of  trust  to  secure  payment  of  debt  was 
of  value 'greater  than  debt,  judgment  should  be 
for  return  of  the  property  to  the  trurtee;  it 
having  been  retained  M  giving  of  a  bond  or 
payment  of  trustee's  interest.— HUl  t.  retty, 
71  So.  910. 

VX.  ASSIOITMEHT  OF  MO&TOAOE  OB 
DEBT. 

«=»203  (Miss.)  Where  tenant  of  farm  to  se- 
cure advances  gave  a  deed  of  trust  on  his  crops 
and  live  slot*,  and,  the  account  not  being  paid 
in  full,  the  balance  due  was  by  agreement  paid 
by  his  landlord,  and  the  secun^  transferred  to 
bim,  the  deed  of  trust  was  enforceatue  in  the 
bands  of  the  landlord.— Coon  v.  Patterson.  71 
So.  824. 

Vn.  BElCOTAIi  OB  TBAHSFEB  OF 
PBOPEBTT  BT  XCOBTGAOOB. 
(B)  Criminal  KeBponslblUty. 

«s»234  (Ala.App.)  In  prosecution  for  selling 
cotton  seed  subject  to  unsatisfied  mortgage  lien, 
charges  AeWproperly  refused  as  involved  and 
confusing.- Wilson  v.  State,  71  So.  971. 

VnX.  PATHEirT  OB  PEBFOBMAMOB 
OF  OONDinOH,  BSLBABB,  AMD 
AATaVACnOH. 

«S9235  (Mies.)  Under  Code  1906,  |  2782,  pay- 
ment extiaguishes  mortgages  or  trust  deeds. — 
Munn  V.  Potter,  71  So.  315. 
^237  (Ala.App.)  Under  Code  1907,  |  6334,  in 
detinue  by  a  chattel  mortgagee,  mortgagor  must 
keep  good  bis  tender  of  an  installment  of  mort- 
gage debt  by  delivering  money  to  clerk  of  court. 
—Wertheimer  Bag  Co.  v.  Hill,  71  So.  618. 
<g=3240  (Miss.)  Where  the  bigheet  value  placed 
upon  mules,  etc.,  taken  by  defendant,  who  bad 
a  mortgage  thereon,  was  $450,  the  evidence  did 
not  support  a  finding  that  they  were  worth 
f495,  and  that  defendant  should  be  charged 
with  fliat  Moonnt— "nnsley  v.  Lorett,  71  So. 
817. 

X.  BEDEMFTION. 

^=9294  (Ala.)  Complainant,  after .  his  claim 
suit  to  enforce  mortgage  lien  on  cotton  had  fail- 
ed by  reason  of  a  superior  landlord's  lien,  held 
entitled  to  bring  a  bill  in  equity  to  redeem  from 
the  landlord  and  to  foreclose  against  the  ten- 
ant as  to  the  excess.— Brothers  v.  Russell  & 
Duke,  71  So.  450. 

<S=>300  (Ala.>  On  a  Ull  by  the  mortgagee  of 
cotton  to  redeem  from  a  prior  landlord  s  lien 
and  to  foreclose  as  to  the  exa-ss  against  the 
tenant,  where  the  tenant's  intereiit  had  not  been 
determined  and  it  could  not  be  said  that  he 
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hau  no  interest,  the  tenant  was  a  necessary  par- 
ty.—Brotheta  V.  Baasell  &  Duke,  71  So.  460. 


See  Fraud. 


CHEAT. 
CHILDREN. 


See  Adoption;  Guardian  and  Ward;  Infanta; 
Negligenca,  ^3»8S;  Ballroads,  «»878. 

CHOSE  IN  ACTION. 

See  AfMignments. 

CITATION. 

See  Process. 

CITIES. 

See  Municipal  Gorporationa, 


See  Aliens. 


CITIZENS. 
CLAIMS. 


Se«  Aaslgvinents  for  Benefit  of  Oreditors;  At- 
tachment, ®=»287 ;  Executors  and  ■Adminis- 
trators, €=>221-228;  Qamishment. 

CLASS  LEGISLATION. 

See  Ooxutltational  Law.  «=»208. 

CLERKS  OF  COURTS. 

See  Jury,  <S=»72. 

«=>7  (Ala.)  Under  Laws  1909  (Sp.  Sess.)  p. 
S39,  1  6,  amended  by  an  act  approved  March 
17,  1915  (Loc.  Laws  1915,  p.  62),  considered 
with  an  act  passed  February  11,  1915  (Loc. 
Laws  1915,  p.  20),  held,  that  at  the  time  of  the 
approval  of  the  amendatory  act  the  person  oc- 
cupying the  position  of  circuit  clerk  was  still 
ex  officio  cleA  of  the  law  and  equitr  court. — 
DawBon  v.  State,  71  So.  722. 

«=>23  (Miss.)  Laws  1914,  c.  209,  amending 
Laws  1912,  c  144,  requiring  clerks  of  circoft 
and  chancery  courts  to  make  and  retain  oopies 
of  the  transcripts  of  records  certified  by  them 
to  tJie  Supreme  Court,  does  not  contemjplate  an 
allowance  of  fees  to  such  clerks  for  such  copies, 
but  only  for  such  copies  as  are  necessary  in  tlie 
Supreme  Court.— J.  J.  White  Lumber  Co.  t. 
HcComb  City  Turpentine  Co..  71  So.  643. 

«»24  (Miss.)  Under  rale  2  (101  Miss.  004,  69 
South,  vii),  unless  appellant  requests  in  writing 
that  other  matters  than  those  enumerated  in  the 
rule  be  included,  the  clerk  cannot  have  fees  for 
including  the  summons  and  return,  the  certifi- 
cate  of  mailing  sammons,  or  notice  to  stenog- 
rapher to  transcribe  notes. — Standard  Oil  Co. 
T.  Goldstein,  71  So.  570. 

It  being  necessan  to  style  and  number  the 
case,  and^  include  the  citation  bo  the  Supreme 
Court,  fees  therefor  may  be  allowed  the  clerk 
for  the  actual  number  of  vords^  but  not  on  a 
page  basis. — Id. 

The  clerk  cannot  be  allowed  fees  for  includ* 
Ing  his  fee  bill  in  the  transcript:  it  being  nec- 
essary only  to  collect  the  fees. — Id. 

Since  only  10  cents  per  100  words  may  be  al- 
lowed the  clerk  for  making  the  transcript,  he 
cannot  have  a  flat  rate  of  30  cuita  per  page. 

CLUBS. 

See  Taxation,  <S=>241. 

COLLATERAL  ATTACK. 

See  Judgment,  4=9474,  49S;  Becords,  «=»20. 

COLLATERAL  SECURITY. 

See  Bills  and  Notes.  «s3l6fk 


COLLATERAL  UNDERTAKINGS. 

Bee  Onaranty. 

COLLECTION. 

See  Corporations,  ^=»624;  Executors  and  Ad- 
ministrators, «=»87,  93;  Taxatiim,  «s>fi08» 

604. 

COLOR  OF  TITLE. 

See  Advene  Possession. 

COMMERCE. 

I.  FOWEB  VO  REGULATE  TX  OEIT- 
ERAI- 

«=>8  (Miss.)  Code  1906,  I  4853,  making  deliv- 
ering carriers  presumptiTdT  liable  for  damage 
if  that  section  la  not  compiled  with,  Md  super- 
seded as  to  interstate  sUpments  by  the  Carmack 
Amendment,  and  evidence  as  to  nonliabili^ 
was  erroneously  excluded.— LooisTille  &  N.  B. 
Co.  V.  Price,  71  So.  161. 

€=^8  (Miss.)  In  a  suit  for  damages  for  a  mla- 
take  in  the  transmission  of  a  telegram  between 
points  in  the  state  under  a  contract  made  in  the 
state  before  Act  Cong.  June  18,  1910.  S  7,  in- 
cluding telegraph  companies  In  the  public  service 
agencies  under  federal  control,  was  fOTemed  by 
the  law  of  the  state.— Western  TTnlon  Telegrapb 
Co.  T.  Bassett,  71  Sa  TOO. 

H.  SUBJECTS  OF  BEOtTLATIOn. 

'4=327  (Ala.)  Where  plaintiff  was  en^ged  as  a 
railroad  foreman  in  a  crew  making  up  interstate 
trains,  and  was  injured  during  temporary  lull  iu 
the  work,  he  was  engaged  in  interstate  com- 
merce when  injured,  and  his  case  is  properly 
brought  within  the  federal  Liability  Act. — Ala- 
bama Great  Southern  B.  Co.  v.  SkotsEy,  71  So. 
335. 

4=334  (Mias.)  A  shipment  of  logs  between  two 
points  within  the  state  without  intention  of 
shipping  them  without  the  state,  held  to  be  an 
intrastate  shipment,  though  they  were  reship- 
ped  to  a  point  without  the  state  where  the 
freight  chaiges  were  paid  by  the  consienee, 
and  hence  rates  fired  by  the  State  Bailroad 
Commission  under  Code  1906,  {fi  4839,  41^, 
were  applicable.— Batesville  Southwestern  R. 
Co.  V.  Mims,  71  So.  827. 

9=940(1)  (Ala.App.)  The  sale  and  delivery  of  a 
machine  and  acceptance  of  notes  by  a  foreign 
corporation  held  interstate  commerce  and  not 
"doing  business"  within  the  state. — Citiiena' 
Nat.  Bank  v.  Buchcit,  71  So.  82. 

9=940(1)  (Fla.)  Bight  to  enforce  payment  for 
goods  sold  in  interstate  commerce  is  essential 
to  Buch  commerce,  and  imposition  of  unreason- 
able conditions  operates  as  restraint  on  Inter- 
state commerce. — ^American  Mercantile  Co.  v. 
Circular  Advertising  Co.,  71  So.  607. 

<3=»40(2)  (Fla.)  Where  resident  of  one  state 
sends  agent  into  another  who  makes  contract 
with  resident  of  latter  as  to  making  and  sale 
of  marketable  article  of  which  contract  contem- 
plates actual  transportation  to  another  state, 
transaction  is  interstate  commerce.— Amerienn 
Mercantile  Co.  v.  Circular  Advertising  Co..  71 
So.  607. 

III.  MEANS  AfTD  METHODS  OF  REO- 
ULATIOir. 

<&=>64  (La.)  Act  No.  47  of  1904.  amending  and 
re-enacting  Act  No.  171  of  1898,  |  16,  relating 
to  license  ror  trading  stamps,  is  not  violative  oC 
Const.  U.  S.  art.  1,  S  8,  relating  to  interstate 
commerce.— State  v.  Underwood,  71  So.  513. 
9=>80  (Ala.App.)  Under  Code  1907,  S  3650.  a 
foreign  corporation  engaged  only  in  interstate 
commerce  within  the  state  can  sue  therein  with- 
out complying  with  the  requirem^ts  to  do 
businesB  in  the  state.— Citizens*  Mat  Bank  t. 
Bucbeit,  71  So.  82. 
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COMMERCIAL  PAPER. 

See  Bill*  and  Note*. 

COMMISSION  AND  COMMISSIONERS. 

Bee  Public  Service  Oommlwioii*. 

COMMISSIONS. 

Bee  Bank*  and  Bankiag.  «=»7& 

COMMITTEE. 

See  Statntei,  ^18. 

COMMON  LAW. 

See  Marriage,  «=s>18. 

«Bc>ll  (Fla.)  Common  law  la  in  force,  except 
where  modified  by  competent  goTemmental  au- 
thorit;.— Ingram-DeUe  Lumber  Go.  t.  Oefger, 
71  Bo.  562. 

^»I4  (Ala.)  Where  action  for  death  of  plain- 
tiff's nuDor  eon  was  brought  nnder  Homicide 
Act,  but  wai  founded  on  defendant's  common- 
law  wrong  in  employing  a  minor  at  dangeroiu 
work  without  parent's  consent,  common-law 
prindplcB  gpTem.— Oanett  LouiarUle  &  N. 
B.  Oo..  71%.  685. 

COMMON  SCHOOLS. 

See  Sdiools  and  Sdiool  Diatricts,  «s»4a,  180. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  «5=>272,  278. 

COMPARATIVE  NEGLIGENCE. 

See  NegUience,  «s>100,  lOL 

COMPENSATION. 

See  Ananlt  and  Battery,  «=s>38 ;  Attorney  and 
Client,  «=»ie8-189;  Brokers,  «=»6e;  Clerks 
of  Coorts,  <S=>23,  24;  Eminent  Domain, 
6»-155:   Master  and  Servant,  «=»W;  Set- 
off and  Counterclaim,  <&3>41 ;  Statntea, 

COMPETENCY. 

See  EMdeuce,  «=»155,  536.  646;  Jury,  «=98S: 
Witneaaea,  «»37-204. 

COMPLAINT. 

See  Criminal  Law,  «=»252 ;  Indictment  and 
Information;  Pleading,  «=>53. 

COMPOSITIONS  WITH  CREDITORS. 

See  Compromise  and  Settlement. 

COMPOUNDING  FELONY. 

See  Bills  and  Notes.  «=»494. 

COMPRESS  COMPANIES. 

See  Warehousemen,  4=924. 

COMPROMISE  AND  SETTLEMENT. 

See  Criminal  law,  «=>408:  Bzecatora  and  Ad- 
ministrators, 4==>87;  Payment;  Release; 
Vendor  and  Purchaser,  4=>101. 

^=»6(2)  (Ala.)  Where  defendant,  contending 
that  the  amount  of  a  note  and  mortgagre  to  se- 
cure same  had  been  fraudulently  increased,  paid 
complainant  the  amount  he  admitted,  complain^ 
ant,  having  accepted  aach  amount,  cannot  claim 
any  excess.— Brackln  t.  Owens  Horse  &  Mule 
Co..  71  So.  97. 


COMPUTATION. 

See  Interest,  «=>39 :  Llroitation  of  Actions,  «s> 
100,  101 :  Time. 

CONCEALMENT. 

See  Principal  and  Surety,  ^=e>42> 

CONCLUSION. 

See  Criminal  Law,  ♦■u  llO  151 ;  SMdence,  «sa» 
472;  Pleading,  «s»8. 

CONCLUSIVENESS. 

See  Admowledgment,  ^^66;  Appeal  and  Sp- 
Tor,  «B^Be ;  Criminal  Law,  «=9ll59 ; 
Siniinuit  Domain,  ^9>2^  ETiden<»,  •=> 
001;  Jutemoit,  ^040-786;  Becorda.  ^ 
20;  StipaCiaons.  «s>lB;  Taxation,  H  illB. 

CONDEMNATION. 

Bee  Bminent  Domain. 

CONDITIONS. 

See  Contracts,  «s»264;  Mines  and  Wnerels, 
«s»68;  Vendor  and  Purchasn,  ^sa^et,  08, 
116l 

CONDONATION. 

See  DiTorca,  «S940. 

CONDUCT. 

See  Witneaaea,  <S=»S40. 

CONFESSION. 

Bee  Criminal  liaw,  «=9616-530. 

CONFLICT  OF  LAWS. 

See  Contract,  «=»2;  Death,  «s»8;  TU»- 
grapha  and  Telephones,  4=»27. 

CONNECTING  CARRIERS. 

See  Oarrien,  «=>177,  186,  210. 

CONSENT. 

See  Appeal  and  Error,  «=321 ;  Rape,  ^s>0. 

CONSIDERATION. 

See  Bills  and  Notes.  «b»139.  226,  356;  Com- 
promise and  Settlement;  Contracts,  4s>56; 
Deeds,  <t=>19. 

CONSPIRACY. 
I.  orvn.  UABUutrr. 

(B)  Actions. 

QsolS  (Miss.)  A  complaint  for  fraudulent  con- 
spiracy in  obtaining  goods  belonging  to  plain- 
tiff, with  a  prayer  for  discovery  and  for  an 
accounting,  shows  a  cose  coming  within  the  ji^ 
risdiction  of  equity.— J.  K.  Orr  Shoe  Go.  T. 
Edwards,  71  So.  816. 

CONSTITUTIONAL  LAW. 

For  validity  of  statutes  relating  to  partteolar 
subjects,  see  also  the  various  specific  topics. 

Enactment  and  validity  of  statutes  in  general, 
see  Statutes,  «=9S^-64. 

Special  and  local  laws,  see  Stotates,  «=»7O-102. 

Subjects  and  titles  ot  atatiltea,  sea  Statatea, 
118-125. 

n.  OONSTBnOTION.  OPERATION, 
AND  ENFOBCEUENT  OF  OON- 

sirrtrTzoNAL  provisions. 

^26  (Fla.)  State  Constitution  does  not  grant 
particular  legislative  powers,  bat  contains  ipa- 
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etfie  Umitatiou  ctf  nneral  law-makiiv  power.— 
Stone  T.  States  TL  So.  684. 

«=»43d)  (Fla.)  G.  S.  1906,  {  2677.  pennitting 
execution  against  stockholders,  will  not  be  held 
nncoQfltitutional  in  behalf  of  one  wbo  moves  to 
anash  and  declines  to  proceed  to  protect  his 
ilghta  nnder  section  1624  for  ill^alit?  of  ex- 
ecation.— Coe  v.  Armour  Fertiliser  Works,  71 
So.  374. 

^»43(1)  (La.)  Trustees  of  academy  holding 
under  Act  No.  195  of  1860,  caanot  aasail  va- 
Udity  of  that  act.— School  Board  of  Caldwell 
Parish  v.  Meredith.  71  So.  20U. 
^»48  (Fla.)  A  duly  enacted  statute  will  not 
be  declared  ioTalid,  unless  it  is  clearly  con- 
trary to  some  express  or  Implied  prohibition  of 
the  Ckmatitution.— Stewart  t.  De  Land-Lake 
Helen  Special  Itoad  and  Bridge  Diet  in  Volusia 
County,  71  So.  42. 

A  statute,  not  shown  to  be  unconstitutional 
bepmd  a  reasonable  doubt,  ahould  be  upheld. 

m.  DISTRIBUTION  OF  OOVERN- 
MEZTTAI.  POWERS  AND 
FUNCTIONS. 

CA)  LefflBlKtlT*  Power*  mm*  DelecatiM 

Thereof. 

<8=>50  (Ala.)  Loc.  Acts  1015,  p.  293,  creating 
a  board  of  revenue  for  Conecuh  county,  eta, 
held  not  invalid  under  Const.  1901,  S8  42,  43,  as 
improperly  commingling  the  powers  of  the  va- 
rious governmental  departments.— Dunn  v. 
Dean,  71  So.  709. 

^»50  ^la.)  Great  latitude  should  be  accorded 
to  the  Legislature  in  the  exercise  of  its  proper 
powers. — Stewart  v.  De  Land-Lake  Helen 
Si>ecial  Road  and  Bridge  Dist.  in  Volusia 
County,  71  So.  42. 

The  Legialatura  should  be  accorded  wide  dis* 
cretion  in  the  interest  of  the  public  welfare. 
-Id. 

(B)  Judtolal  PoweH  and  Fanetlona. 

«=»70(3)  (Ala.)  Code  1907,  S  3S67,  having  de- 
clared toe  public  policy  as  to  the  condemnation 
of  property  already  devoted  to  public  use,  courts 
cannot,  in  determining  the  nght  to  condemn 
each  property  be  influenced  by  considerationa 
of  public  interest. — Louisville  A  N.  R.  Co.  v. 
Western  Union  Telegraph  Co.,  71  So.  118. 
^=>70(3)  (Fla.)  The  reasonableness,  justice 
wisdom^  or  motive  promoting  the  enactment  oi 
a  constitutional  statute,  being  for  the  Legisla- 
ture, will  not  be  reviewed  by  the  courts. — Ste- 
wart V.  De  Land-Lake  Helen  Special  Bond  and 
Bridge  Diat.  in  Volusia  County,  71  So.  42. 

It  is  the  province  of  the  courts  not  to  regulatei 
but  to  effectuate,  the  policy  of  the  law  as  shown 
In  THlid  statutes.— Id. 

(O)  BIzeeiiHTe  Powers  mad  FaBotlonik 

<S=»eO(3)  (La.)  Const  arta.  16,  17.  and  Civ. 
Code,  art.  3042,  amended  and  re-enacted  by  Act 
No.  225  of  1908,  held  not  to  deprive  municipal 
corporations  of  their  right  to  determine,  with- 
in the  limits  of  other  statutes,  the  character  of 
security  to  be  given  by  those  operating  jitneys 
or  to  make  that  question  a  judicial  one.— City 
of  New  Orleam  v.  Le  Blanc,  71  So.  24a 

IT.  POUOE  POWER  IN  OENERAI.. 

^»81  (La.)  The  conatitutiraiBl  grant  of  all  leg- 
islative power  to  the  General  AssMubly  includes 
nil  of  the  police  power.— City  of  New  Orleans  v. 
Le  Blanc,  71  So.  248. 

«=»8I  (La.)  In  its  broader  sense,  term  "police 
power"  of  state  is  convertible  with  term  "sover- 
eign power."— Citizens'  Ins.  Oo.  v.  Hebert,  71 

So.  955. 

V.  PERSONAL  OlVUi  AND  POLITI- 
CAL RIGHTS. 

^989(1)  (Fla.)  All  parties  are  free  to  make 
what  contracts  they  please  so  long  as  no  frand 


or  deception  is  practiced  ud  ccntractB  ate 
l^al  in  all  respects.— Geo^la  Home  Ins.  Go.  t. 
Hoskins,  71  So.  285. 

TL  TESTED  BIGSTB. 

^lOt  (La.)  Acta  No.  295  of  1914,  requiring 
foreign  fire  insurance  companies  to  pay  state 
treasurer  1  per  cent  of  premiums,  to  be  turned 
over  to  officers  of  the  fire  departments  of  cities, 
towns,  and  villages,  under  penalty  of  $500  or 
revocation  of  license  to  do  business  in  sta_t&  is 
not  unconstitutional  as  divesting  vested  rignta. 
—Citizens'  Ins.  Go.  v.  Hebert,  71  So.  965. 

TIL  OBUOATION  OF  CONTRACTS. 

(B)  CoatrMts  ol  States  mmA  H«Blet»aU- 
tiea. 

<S=»t30  (La.)  Act  No.  2B5  of  1914  regoiring 
foreign  fire  insurance  companies  to  pay  state 
treasurer  1  per  cent  of  premiums,  to  be  turned 
over  to  officers  of  the  fire  departments  of  cities, 
towns,  and  villages,  under  penalty  of  $900  or 
revocation  of  their  license  to  do  business  in  state, 
is  not  unconstitutional  as  impairing  obligation 
of  contracts.— Citizens'  Ins.  Co.  v.  Hebert,  71 
So.  955. 

IX.  PRITILEOES  OR  nfMUNlTIES, 
AND  CLASS  LEGISLATION. 

«=320S(16)  (Miss.)  Acts  1912,  c.  141,  SS  1,  2, 
imposing  a  penalty  in  a  reasonable  attorney's 
fee  upon  every  manufacturer,  failing  to  pay  nls 
employes  once  in  each  calendar  mcmth,  recovw- 
able  by  suit  after  demand,  held  invalid,  as  an 
arbitrary  and  unreasonable  classification.— Sor- 
enstm  v.  Webb,  71  So.  273. 

X.  EQUAL  PROTECTION  OF  LAWS. 

€=a209  (La.)  Where  a  statute  denies  to  per- 
sons within  the  state's  jurisdiction  the  equal 
protection  of  the  law.  It  violates  Const  U.  S. 
Amend.  14,  and  is  void.^3ity  of  New  Orleans  t. 

Le  Blanc,  71  So.  248. 

«s»2IO  <Fla.)  All  parties  litigant  who  are  sol 
juris,  including  insurance  companies  and  in- 
sured, stand  on  etfual  footing  entitled  to  equal 
rights  and  protection,  and  none  to  special  priv- 
ileges.—Ueorgia  Home  Ins.  Go.  v.  Hodcins,  71 
So.  285. 

9=>2II  (La.)  A  classification,  having  some  res- 
sonable  basis,  does  not  violate  Const  U.  S. 
Amend.  14,  guaranteeing  equal  protection,  mere- 
ly because  it  is  not  made  with  mathematical 
nicety  or  results  in  some  inequality. — City  iA 
New  Orleans  v.  Le  Blanc,  71  So.  248. 

Where  a  classification  in  a  police  law  can 
be  sustained  on  any  state  of  facts  which  may 
reasonably  be  conceived,  the  existence  of  tbat 
state  of  facts  must  be  assumed.— Id. 

One  who  assails  the  classification  made  in  a 
police  law  must  prove  that  it  does  not  zest  on 
sny  reasonable  basis,  but  is  arbitrar?.— Id. 
«=»2I2  (La.)  Const  U.  S.  Amend.  14,  guaran- 
teeing equal  protection,  does  not  deprive  the 
state  of  power  to  classify  in  adopting  police 
laws,  but  permits  wide  discretion. — City  of  New 
Orleans  v.  Le  Blanc,  71  So.  248. 
^230(2)  (La.)  Rev.  St.  1870,  {  145,  as  amend- 
ed by  Act  No.  63  of  1882  and  Act  No.  46  of 
1904,  imposing  charge  on  auction  sales  for 
benefit  of  Charity  Hospital  in  New  Orleans, 
does  not  make  arbitrary  classification  or  dis- 
crimination,— Board  of  Administrators  of  Char- 
ity Hospital  V.  llichhart  71  So.  735. 
^230(3)  (La.)  Act  No.  47  of  1904.  amending 
and  re-enacting  Act  No.  171  of  1898^  |  IS,  re- 
lating to  license  for  dealing  in  trading  stamps, 
is  not  a  deprivation  of  equal  protection  of 
laws  in  violation  of  Const  U.  S.  Amend.  14.— 
State  V.  Underwood,  71  So.  513. 
^248  (^liss.)  AcU  1012,  c.  141,  fS  1,  2,  im- 
posing a  penalty  in  a  reasonable  attorney's  fee 
upon  every  manufacturer  for  failure  to  pay  em- 
ployte  once  in  every  calendar  month,  recovera- 
ble by  suit  after  demand,  violate  Const  U.  S. 
Amend.  14,  and  Const  Miss.  1890,  |  14,  bj 
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denying  the  equal  protectiMl  of  the  laws. — Sor- 
enson  v.  Webb,  71  So.  273. 
4=3249  (Ala.)  Equal  protection  having  refer- 
ence to  Bubstance  and  not  form,  does  not  require 
that  the  privilege  of  localizing  actions  Bhall  be 
conferred  alike  on  resident  and  nonresident  de- 
fendants.—JofTeraon  County  B&TingB  Bank  v. 
Carland,  71  So.  126. 

XI.  DVB  PRO0BB8  OF  ULW. 

4=>284(1)  (Fla.)  Means  prescribed  for  valua* 
tion  of  property  for  taxation  must  be  substan- 
tially observed,  or  assessment  will  be  invalid 
and  the  taking  of  property  without  due  process 
of  law.— Graham  v.  City  of  West  Tampa,  71  So. 
926. 

€=^305  (Ala.)  Due  process  having  reference  to 
substance  and  not  form,  does  not  require  that 
the  privilege  of  localizing  actions  shall  be  con- 
ferred alike  on  resident  and  nonresident  defend- 
ants.—Jefferson  County  Savings  Bank  v.  Car- 
land,  71  So.  126. 

«=^309(1)  (Ia.)  Code  Praa  f  737.  authorizing 
appc^ntment  of  attorney  to  represent  absent 
mortgagor  nnd  have  foreclosure  proceeding  in 

rem  prosecuted  contradictorily  against  him,  did 
not  deprive  mortgagor  of  property  without  due 
procew  of  law  in  violation  of  Const  art.  2,  nor 
Const  U.  S.  Amend.  14.— Bichardson  t.  Mc- 
Donald, 71  So.  034. 

CONSTRUCTION. 

See  Chattel  Mortgages,  «=9l04,  138;  Con- 
tracts, «=>155-211;  Counties,  «=»166; 
Deeds,  «=»99,  114;  Eciuity,  <S=»153;  Evi- 
dence, ^=»461;  Franchises;  Insurance,  ^» 
164;  Landlord  and  Tenant,  «=>48:  Mort- 
gages, «=»iei-169;  Pleading,  «=»34;  Re- 
lease, •e=»33;  Sales,  <^71;  Statutes,  <S=> 
181-226^;  Stipulations,  €=^14:  Taxation, 
«=>204,  775;  Trial.  «»»295,  296:  Vendor 
and  Purdiaser.  4t=»78 ;  Wills,  ^466-^ 

CONSTRUCTIVE  TRUSTS. 

Sea  Trusts,  *=>95. 

CONTEMPT. 

'  I.  ACTS  OA  OOlTDirOT  0ONBTITT7T- 
nrO  OONTIBKFT  OF  OOTTRT. 

®=99  (Ala.)  An  attorn^  publishing  a  criticism 
upon  an  actitm  of  the  court  in  pending  proceed- 
ings renders  himself  liable  to  answer  whether  be 
knew  of  the  pendency  of  the  cause,  and  whether 
bis  attack  was  made  wit^  the  Intent  of  intimi- 
dating or  influencing  the  court- In  re  Mitchell, 
71  So.  467. 

n.  POWER  TO  PUNISH.  AHU  PRO- 
CEEDINOB  THEREFOR. 

^=»58(4)  (Ala.)  Respondent  in  contempt  pro- 
ceeding who  filed  answer  disclaiming  any  Inten- 
tion of  influencing  or  intimidating  the  court  by 
bis  publication  of  criticism  of  its  opinion  in  a 
pending  cause,  and  satisfactorily  (lualifying  and 
withdrawing  the  expressions  and  apologizine  for 
same,  discharged.— In  re  Mitchell,  71  So.  4tf7. 

CONTEST. 

See  ElectiouB.  «s>151-164,  27(t. 

CONTINUANCE. 

See  Criminal  Law,  •^589,  1151. 

<5=>40  (Ala.)  Under  Code  1907,  S  2961,  In  at- 
tachment suit,  refusal  of  defendant's  motion  for 
continuance,  made  after  be  demanded  bill  of 
particulars,  under  section  5326,  held  not  an 
abuse  of  court's  discretion. — Berthold  &  Jen- 
Dinn  Lumber  Ca  t.  Geo.  W.  Phalin  Lumber 
Co..  71  So.  »89. 


CONTRA  BONOS  MORES. 

See  Bills  and  Notes,  «sa»494. 

CONTRACTS. 

See  Account  Stated;  Assignments;  BUls  and 
Notes ;  Cancellation  of  Instruments;  Chattel 
Mortgages;  Compromise  and  Settlement; 
Constitutional  Law,  ^=>89,  180;  Corpora- 
tions, «=3>6S7 ;  Counties,  «»113.  121 ; 
Covenants-  Fixtures,  ^=>27;  Frauds,  Stat- 
ute of;  (Suaranty;  Insurance;  Interest; 
Landlord  and  Tenant;  Levees,  ®=»16;  limi- 
tation of  Actions,  €^39;  Lo^  and  lagging; 
Master  and  Servant,  <t=»3 ;  Mechanics' 
Liens ;  Mines  and  Minerals,  <8=>68 ;  Munic- 
inal  Corporations,  ^=s>365;  Partnership; 
Payment;  Piincipal  and  Surety;  Reforma- 
tion of  Instruments;  Release;  Sales; 
Specific  Performance;  Stipulations;  Usury; 
Vendor  and  Purchaser;  Warehousemen; 
Work  and  Labor. 

X.  REQUISTTEa  AITO  TALZDITT. 
(A)  RKtnve  and  BlMieBtlaUa  tm  G^nmvml. 

€=>2  (Ala.)  A  contract  is  ordinarily  governed, 
where  no  contrary  intent  appears,  by  the  law 
of  the  place  where  it  la  maoe.— Western  Union 
Tel^aph  Go.     Favisb,  71  So.  183. 

(D)  ComaldevatloB. 

€=356  (Ala.)  While  one  promise  Is  sufficient 

consideration  for  another,  no  consideration  can 
be  established,  where  the  promise  of  one  party, 
owing  to  defective  signature  to  the  contract,  is 
not  enforceable  against  him, — Wood  v.  Lett  71 
So.  177. 

(B)  Vnlldltr  of  AMHent. 

€=>94(5)  (Ala.)  A  contract  executed  by  one  in 
reliance  upon  false  representations  as  to  its 
contents  is  not  binding  upon  the  party  d(K;eiv- 
ed  if  he  electa  to  avoid  it,  although  he  could  read 
and  had  an  opportunity  to  read  it  before  suming 
it— Commercial  Finance  Oo.  v.  Cocqwr  Bros., 
71  So.  684. 

(P)  Lcsalltr  of  Object  mmA  of  Caiulder- 

mtitm. 

€=3l03  (La.)  A  contract  is  unlawful  when  for- 
bidden by  law,  contrary  to  good  morals  or  con- 
trary to  puUie  order.— State  American  Sugar 
Refining  Co.,  71  Sa  137. 

U.  OONSTRTTCTION  AlTD  OPERATION, 

(A)  Ueneral  Rnlea  of  OonMtrDCtlon. 

®=>I55  (Miss.)  An  instrument  is  to  be  con- 
strued most  strongly  -against  person  who  draws 
it— Home  Mut  Fire  Ins.  Go.  t.  Plttman,  71 
So.  788. 

^=»I6I  (Miss.)  An  instrument  will  be  construed 
to  give  efifect  to  every  part,  unless  in  conflict, 
and,  if  possible,  every  clause  will  be  harmonized 
with  every  other  clause.— Home  Hut.  Blre  Ins. 
Co.  T.  Pittman.  71  So.  739. 
4=s»l70(l)  (Ala.)  Where  the  parties  to  a  con- 
tract have  given  it  a  particular  construction, 
such  construction  should  usually  be  adopted  by 
the  courts.— Jefferson  Plumbers  ft  Mill  Supply 
Go.  T.  Peebles,  71  So.  413. 

^170(1)  (Ala.)  There  being  nothing  to  the 
contrary  iu  its  language,  the  parties  may,  by 
mutual  consent  interpret  ambiguous  pronsions 
in  a  contract  for  themselves,  in  which  event 
the  court  must  enforce  the  contract  according 
to  such  interpretation. — Birmingham  Water- 
works Co.  V.  Hernandez,  71  So.  443. 
«=»I7I(3)  (Ala.)  Where  plaintiffs  contract  to 
drive  a  well  was  entire,  and  he  failed  to  sub- 
stantially perform,  he  could  not,  without  more, 
recover  on  the  contract. — HartseU  v.  Turner, 
71  So.  658. 

«=»I76(1)  (Ala.A|q>.)  The  construction  of  a  con- 
tract is  for  the  court  only  when  it  is  in  writing 
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or  itB  terms  not  In  dispnte.— Dunaway  t.  Ro- 

den,  71  So.  70. 

«cs»l76(9)  (Ala.A]n>>)  In  an  action  for  cotnpen- 
-tcation  for  borioK  s  well,  whether  it  waa  the  in- 
tention of  the  pBTtiea,  after  modifyins  the  orig- 
inal contract,  that  defendant  sboula  still  paj 
for  casing  and  the  removal  of  plaintiffs  ma- 
chinery, aa  orinnally  aet^ed,  held  for  the  jury. 
— Donaway  t.  Boden,  71  So.  70. 

In  an  action  for  compenaation  for  boring  a 
well,  question  whether  the  contract  obligated 
plaintiff  merely  to  "get  water,"  or  to  get 
enough  water  to  supply  defendant's  family  and 
live  stock,  held  for  the  Jnry.-~Id. 

<B)  FKrtlM. 

^9 1 87(4)  (La.)  Where  a  contract  required  the 
purchaser  to  assume  the  vendor's  notes  held  by 
a  third  person,  such  third  person  was  not  a 
party  to  the  contract  in  the  absence  of  accept- 
ance of  the  new  (diligation  by  hlm^Watson 
V.  EVsibel.  71  8a  685. 

«=9l87(4)  (Miss.)  A  grantee  who  as  part  of 
the  consideration  for  a  deed  aBsumes  payment 
of  the  grantor's  debt  to  his  vendor  bedHoes  per- 
sonally liable  to  vendor,  wlio  mur  recover  the 
saoMk— Barnes  t.  Jones,  71  So.  aJZ. 

(D)  Flmce  and  Time. 

^»2I  I  (La.)  Time  of  performance  la  of  the  es- 
sence of  the  contract  when  it  is  of  such  Im- 
portance that  the  parties  would  not  have  con- 
tracted withont  it^Watwu  t.  Fdbd,  71  So. 
58S. 

m.  MODIFIOATXOir  AMD  MEBOER. 

4=9236  (Ala.Aiv.)  Parties  to  an  executory  con- 
tract may  alter  it  at  their  pleasure  and  in  any 
particular  they  see  fit  up<Hi  no  other  considera- 
tifui  than  mutoal  cousait— Dunaway  t,  Boden, 
71  Sa  70. 

«=>24r  (Ala.App.)  Where  the  party  who  had 
contracted  for  a  well,  agreeing  to  pay  so  much 
a  toot,  before  the  well  was  bored  to  such  a  depth 
as  to  procure  tiie  water  called  for,  desired  to 
stop  the  contractor,  he  had  the  right  to  do  so, 
provided  the  contractor  consented.— Dunaway  v. 
Boden.  71  So.  70. 

4&»247  (Ala.App.)  In  an  action  for  compensa- 
tion for  boring  a  well,  where  the  original  con- 
tract calling  for  the  giving  of  a  mule  in  pay- 
nwDt  was  modified  to  call  for  a  cash  payment 
ol  so  much  per  foot,  iti  auct  terms  h^ig  m  dis- 
pute, plaintiff's  evidoioe  as  to  the  value  oS  the 
mole  held  properly  admitted.— Dun'away  v.  Bo- 
den, 71  So.  70. 

<s»248  (AIa.App.)  In  an  action  for  compensa- 
tion for  boring  a  well,  whether  the  contractor 
for  the  woA  was  told  by  the  other  party,  aft- 
er watn  was  readied,  to  work  one  more  day 
and  <init,  was  a  question  for  the  Jniy.— I>nn- 
away  t.  Boden,  71  So.  70. 

IV.  BBSOX8SXOR  AMD  ABAHDOM- 
KEMT. 

€=9232  (La.)  The  resolutory  condition  mtint  be 
expressly  reserved,  and  is  not  implied.— Wat- 
son V.  Fribel,  71  So.  585. 

^s»264  (LaO  Olv.  Oode,  art  1812.  making  put- 
ting in  default  prerequisite  to  rescitwlon  of  the 
contractf  applies  only  to  contracts  whereof  time 
is  not  of  the  essence.— Watson  v.  Feibel,  71 
So.  585. 

Putting  in  default,  before  rescission  of  the 
contract,  as  required  by  Civ.  Code,  art.  1912. 
is  not  necessary  in  suits  for  rescission  for  fraud 
or  error  or  lealon  beyond  moiety,  or  for  any 
cause  of  nuIUtr.— Id. 

Putting  In  detanlt  under  a  contract  contain- 
ing the  express  resolutory  condition  baa  no 
analogy  to  putting  in  default  where  such  con- 
dition is  only  impUed  and  talcea  place  only  aft- 


V.  PEBFORMAMOE  OK  BBEAOH. 

€=9275  (Fla.)  Plaintiff  may  not  recover  on  con- 
tract based  on  acts  on  his  part  which  were  nei- 
ther performed  nor  waivea.— Otstott  t.  Meriy- 
man.  71  So.  27& 

«=9277(1)  (La.)  The  act  of  putting  in  default, 
by  donand  for  performance,  merely  creates  a 
legal  situation  of  default,  but  does  not  other- 
wise affect  the  rights  of  the  parties.— Watson 
V.  Fdbei.  71  So.  585. 

€=9277(2)  (T  A.)  The  function  of  the  act  of  put- 
ting the  debtor  in  default  by  demand  that  he 
perform  is  simply  to  warn  him  tiiat  damage 
for  delay  In  performance  wiU  be  demanded,  and 
that  time  of  performance  is  required  to  be  strict- 
^complied  with.— Watson  t.  Feibel,  71  So. 

€^301  (La.)  Though  the  debtor  has  been  in 
default,  he  may  perform  pending  suit,  since 
until  the  contract  is  judicially  dissolved,  it  is 
in  existence*  and  not  only  permits,  but  cslIIs,  for 
performance.— Watson  t.  Feibel,  71  So.  685. 
^305a)  (Ala.)  Where  time  is  of  the  essence 
of  the  contract,  it  may  be  waived  by  the  con- 
duct of  the  party  for  whose  benefit  the  stipula- 
tion is  mad&  as  where  he  recognizes  the  con- 
tract as  still  in  force  after  the  time  for  per- 
formance ia  past.— liOwy  v.  Rosengrant,  71  So. 
439. 

€»3I7  (Ala.)  A  party  to  a  ccmtract,  upon 
breach  by  the  other  party,  most  elect  between 
treating  the  eoDttaet  as  dissolved  in  toto  and 
insisting  on  further  performaaee.— Lowy  v.  Roe- 
engrant,  71  So.  439. 

€»323(1)  fAla.App.)  In  an  action  for  compen- 
sation  for  boring  a  well  under  a  contract  ob- 
ligating plaintift  merely  to  "get  water,"  qoea* 
tion,  whether  the  12  or  14  two-gallon  buckets 
every  12  hours  actually  produced  met  the  re- 
quirement held  for  the  jury.— Dunaway  t.  Bo> 
den,  71  So.  70. 

VT.  ACTIONS  FOR  BREACH. 

^9333(6)  (Ala.App.)  In  an  action  for  compoi- 
sation  for  boring  a  well,  where,  under  the  con- 
tract for  the  work,  as  modified,  the  stipuIatiMi 
as  to  the  quantity  of  water  plaintiff  was  to  get 
was  changed,  and  he  was  obligated  only  to 
bore  the  well  so  as  to  reach  water,  which  he  did. 
he  could  recover  on  the  qtecial  ooont  pleading 
the  modified  contract — Dunaway  t,  Boden,  71 
So.  70.  , 
^8»383(10)  (AIa.App.)  In  an  action  for  com- 
pensation for  boring  a  WdL  the  contract  in  suit 
having  been  modified,  an  Instruction  on  plain- 
tiff's right  of  recovery  for  moving  his  machinery 
and  easing  the  well  held  properly  refused  as 
calculated  to  mislead  and  positively  ctmtnrinft 
— Dnnaway  v.  Boden,  TL  So.  7(K 

CONTRIBUTORY  NEGLIGENCE. 

See  NegUgence,  ^s^SO-lOl. 

CONVERSION. 

See  Trover  and  Oonversion. 

CONVEYANCES. 

See  Assignments;  Assignments  for  Benefit  ot 
Ci-editors ;  Deeds  ;  Fraudulent  Conveyances; 
Mortgages;    Navigable  Waters,  «es»4e. 

CORPORATIONS. 

See  Banks  and  Banking:  Bills  and  Notes,  «=» 
875;  Carriers;  Commerce.  €=^40,  80;  Con- 
stitutional Law,  <8=943,  101,  180;  Eminent 
Domain,  ^s>10;  Insurance;  Jury,  €=988: 
Limitation  ot  Actions,  €=985:  Municipal 
Corporations ;  Partnership,  ^941;  Principal 
and  Surety,  ^»54 ;  Railroads;  Schools  and 
School  Districts,  €=»2 ;  Set-Off  and  Counter- 
claim. €=941 :  Statutes,  €=»113 ;  Street  Rail- 
roads :  Taxation.  €=»406;  Waters  and  Wa* 
ter  Courses,  €=»1M. 
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IV.  OAPITAZ^  gTOOK,  AlTD  DITZ- 
DENDS. 
(B)  Sobsoriptlon  to  Btoelc* 

«=>90(O  (Ala.)  Where  a  bill  to  enforce  a  thA-n- 
holder's  liability  on  a  Babscriptlon  contract 
averred  inaolvency  of  corporation,  the  fact  that 
it  showed  R  release  of  the  contract  by  a  majority 
of  the  shareholders  did  not  rendw  it  demnrrable. 
—Hundley  v.  Hewitt,  71  So.  419. 

TIT^  COBPOBATC  POWBBB  AXD 
T.TABTT.TTHai. 

(A)  Bxtent  KBd  Bxerclae  of  Powen  In 

4^370(1)  (Lou)  Under  Const  1879.  arts.  230, 
237,  corporations  must  so  conduct  their  business 
as  not  to  infringe  the  equal  rishts  of  indlTiduala 
or  the  geoezal  well-bdng  of  the  itate. — State 
American  Sugar  Refining  Co.,  71  Bo.  187. 

«=»396  (Ala.)  Under  Code  1907,  f  4109.  a  cor- 
poration ia  not  lialde  for  failure  to  furuiab  a 
statement  of  a  defendant's  ownership  of  corpo- 
rate stock  to  an  officer  levying  execimoD,  wh«e 
it  did  not  appear  that  defendant  owned  any 
Mtock  <vhatBOever.— Roe  v.  Durham,  71  So.  109. 

(B)  Bepreaentntion  of  Corporation  br  Ot< 
fleers  KBd  Asents. 

«s>399(4)  (La.)  Where  directon  of  business 
corporation  authorized  president  to  appoint  man- 
agers, clerks,  and  other  necessary  employes,  and 
to  fix  compensation,  where  such  president  and 
another  owned  all  the  stock,  the  other  cannot 
complain  of  president's  acta  under  such  author- 
1^  unless  drcumatances  be  unusoal.— Ballard 
T.  iliompson,  71  So.  DOS. 


(D)  Contraete  and  iBdebteflneaa. 

«=s»482(5}  (La.)  Under  Code  Prac.  arts.  732, 
733,  A«Ia,  that  where  a  trustee  sued  out  execu- 
tory process  to  enforce  a  mortgage  and  pledge 
aecuring  bonds,  and  the  petition  aUe^Bd  that  all 
the  bonds  had  become  due  under  a  declaration 
by  the  trustee  such  declaration  was  sufficiently 
proren  by  recitals  in  a  writing  under  ccarporate 
seal  and  signed  by  the  vice  preeidcat  and  secre- 
tary of  the  corporatiffli  and  attached  to  the  peti- 
tion for  executory  process,  where  authenUe  ev- 
idence of  the  declaration  was  impossible.— Co- 
lonial  Trust  Co.  v.  St  John  Lumber  Co.,  71  So. 
147. 

(F>  Civil  Action*. 

«»503a)  (Miss.)  Under  Code  1906,  «  707, 
706-711.  3027,  3982,  held,  that  suit  against 
domestic  corporation,  not  of  the  clanes  specified 
in  the  statute,  must  be  begun  at  its  domicile, 
BO  that  process  on  agent  of  domestic  corpora- 
tion domiciled  in  H.  county  made  on  Its  agent 
in  A.  county  did  not  give  the  circuit  court  of 
that  county  Juriadietionrf— Plummer-Lewis  Co.  v. 
Franeher.  n  So.  907. 

«=>503(3)  (Miss.)  The  right  to  a  change  of  ven- 
ue is  not  riven  to  a  corporation.— I*lummer^Tjew- 
is  Co.  V.  Franeher,  71  So.  907. 

«==>507(11)  (Miss.)  Default  Judgment  against 
conwration  whose  local  agent  was  served  with 
mtnce,  but  which  received  no  notice  mailed  by 
the  derk  as  required  by  Code  1906,  f  920,  held 
erroneoua. — Emment  Household  of  Oolnmbian 
Woodmen  t.  Lundy,  71  So.  16. 

Vm.  mSOLTENOT  Ain>  BEGETTERS. 

9=>542(4)  (La.)  Ifortgage  by  corporation  of 
property  to  secure  debt  of  another  composed  of 
same  members  wiU  be  presumed  fraudulent  as 
to  creditora,  unless  at  its  making  it  had.  over 
and  above  its  debts,  more  than  twice  amoont  of 
mortgage.— PUsbery  t.  Fricke,  71  So.  849. 

•S=>547(4)  (liB.)  While  creditor  of  corporation 
may  follow  its  assets  into  possMslon  of  an- 
other corporation  to  which  they  have  been  11- 
legailjr  transferred,  he  cannot  obtain  paymuit 


fnm  assets  of  latter  corporatton  to  prejudice  of 
its  creditors.— Hlia>ery  v.  Fricke.  71  So.  349. 

XI.  DUMOXimOM  AHD  FOBFEITUBB 
or  FBAKOaiSS. 

4=»604  (Ala.)  A  court  of  equity  cannot  decree 
dissolution  of  a  solvent  corporation  on  the 
ground  that  its  business  could  not  be  conducted 
with  pro&t  where  it  etlll  had  large  assets,  and  in 
the  last  year  its  income  exceeded  its  expenses. — 
Phinizy  v.  Anniston  City  Land  Co.,  71  So.  469. 
«==>6I3(1)  (La.)  The  state  ia  a  necessary  party 
to  a  proceeding  against  a  corporation  elttw  for 
ita  dissolution  or  for  onster.— State  t,  American 
Sugar  Kefining  Co.,  71  So.  137. 

Under  Const  1808,  art.  190,  as  enlarged  by 
Const  1913,  and  Kev.  St  §  181,  the  Attorney 
Goieral  or  district  attorney  is  a  proper  officer  to 
institute  proceedings  by  the  state  for  dissolution 
or  otuter  ot  a  c»poration.~Id. 
«=3624  (Ala.j  Under  Code  1907,  H  3609,  8744. 
a  receiver  of  an  insolvent  corporation,  wliieh 
had  been  dissolved,  may  sue  to  enforce  liabili^ 
on  snbacrlpti<m  contracts,  tboivh  ciedittws  had 
not  recovered  judgment  on  which  ezecntion  had 
been  returned  unsatisfied. — Hundley  v.  Hewitt 
71  Ro.  419. 

Where  a  resolution  of  stockholders  canceling 
a  stock  subscription  was  subject  to  impeach- 
ment by  creditora,  held,  that  the  corporation 
having  become  insolvent  and  been  dissolved,  the 
receiver  might  sue  to  enforce  ItabiUty  on  such 
CM)  tract.— Id. 

^630(1)  (Ala.)  Where  a  corporation  was  dis- 
solved by  agreement  of  shareholders  under  Code 
1907.  f  3510,  held,  that  despite  section  3511  it 
continued  as  a  body  corporate  under  section 
3016  for  6  years,  and  so  was  property  joined  in 
action  to  hold  it  under  seetbm  4106  tor  failure  , 
to  deliver  to  officer  levying  execution  a  state- 
ment of  defendant's  stooc— Roe  v.  Dnrham,  71 
Sa  109. 

XU.  FOBEIOIT  OOBPOBATIOKS. 

4b»63I  (Miss.)  A  foreign  corporation  can  do 
business  in  the  state,  unless  prohibited  by  stat- 
ute or  public  policy.— State  v.  Scottidi  Ameri- 
can Mortage  Co.,  71  So.  291. 

^642(8)  (Ala.App.)  The  execution  and  deliT- 
ery  to  the  agent  of  a  foreign  corporation  within 
the  state  of  nottm  for  a  machine  previously  or- 
dered and  ahipped  into  the  state  is  not  "trans- 
acting  buatness"  hy  the  foreini  eorporaUon.— 
Citizens'  Nat.  Buk  T.  Buchtit,  71  ^  82. 
4=»642(4)  (Ala.App.)  Unpacking  disconnected 
parts  of  a  machine  and  putting  them  in  place, 
when  done  by  the  agent  of  a  foreign  corpora- 
tion within  the  state,  is  not  assanbling  the 
machine.— Cftisens'  Nat  Bank  v.  Budieit,  71 
So.  82. 

<S=965I  (La.)  Where  a  foreign  corporation  com- 
mits acta  dangerous  to  the  public,  forbidden  by 
its  charter  or  a  gennal  rule  of  law,  iiie  stete 
may  ask  for  revocatim  o£  its  license  to  do  bad- 
ness within  the  state.— State  v.  American  Sugar 
Kefining  Co..  71  So.  137. 

^657(1)  (La.)  Where  the  plaintiff  had  not 
complied  with  Const  art.  264,  Act  No.  54  .of 
1904,  8  1,  as  amended  by  Act  No.  284  of  1908. 
as  amended  and  re-enacted  by  Act  No.  243  « 
1912,  and  Act  No.  54,  of  1904,  {  2,  a  contract 
made  with  the  defendant  was  not  nail  or  unen- 
forceable; the  statute  merely  imposing  penal- 
ties.—Thomas  Cuaack  Co.  v.  Forc^  71  So.  196. 

«s>657(3)  (Ala.ADp.)  Const  1901,  i  232,  and 
Code  1907.  H  3642-^644,  3e4»<S649,  8603, 
6628,  6629,  do  not  render  void  in  their  incep- 
tion contracto  by  foreign  corporations  made  out- 
side the  stete,  but  to  be  pwformed  within  the 
stete.-CitlEens*  Nat  Bank  t.  Bacheit  71  Sa 
82. 

Stete  conrto  will  refuse  to  aid  a  foreign  cor- 
poration not  mtitJed  to  do  boslneBS  In  mforo- 
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iag  a  contract  made  outside  the  state,  bat  to  be 
perfcHrmed  by  dolnff  bnaineM  within  the  state. 
—Id. 

A  contract  made  within  the  state  by  a  for- 
eign corporation  not  entitled  to  do  busineas 
therein  will  not  be  enforced  by  the  state  courts 
at  the  corporation's  instance.— Id. 

A  c(nitract  b^  a  foreign  corporation  not  enti- 
tled to  do  business,  not  declared  void  by  the 
statute,  will  be  enforced  i^inst  the  corpora- 
tion.— Id. 

«=>657(3)  (Fla.)  The  purpose  of  Laws  1907,  c. 
5717,  ia  to  render  contracts  of  foreign  conwra- 
tions  prior  to  compliance  with  act  unenforce' 
able  in  the  bands  of  corporation,  or  its  assigns, 
but  enforceable  aRainet  it  or  them.— Commercial 
Nat.  Bank  v.  Jordan.  71  So,  7tiO. 
<C=:»66I(1)  (Miss.)  A  foreign  corporation  can  sue 
in  the  state,  unless  prohibited  by  statute  or 
public  policy— State  Scottish  American  Mort- 
gage Co..  71  So.  291. 

^=^668(1)  (La.)  Where  copy  of  citation  address- 
ed to  foreign  corporation  through  authorised  lo- 
cal agent  was  personally  served  on  person  who 
bad  never  been  agent  of  corporation,  such  serv- 
ice was  null  as  to  defendant  and  agent  intended 
to  be  served.— Teal  v.  Phlladdpbia  &  O.  8.  S. 
Co..  71  So.  864. 

CORPUS  DELICTI. 

See  Criminal  Law,  ^535, 

CORROBORATION. 

See  Criminal  Law,  ^3511.  OSS;  Seduction, 

COSTS. 

See  Appeal  and  Brror,  ^ssSBB;  E}xecuton  and 
Administrators,  i8=>40,  611;  Guardian  and 
Ward.  ^182. 

IX.  nf  OBiMiirAz.  FBOSEonrioHS. 

4=3302  (Fla.)  Laws  1907.  c.  6661  (Comp.  Laws 
1914,  I  4072),  reijiiiring  that  committing  mi^s- 
trates  take  secant^  for  costs,  or  affidavit,  docs 
not  apply  to  violations  of  the  local  option  law. — 
Simmons  v.  State  ex  rel.  Tew,  71  So.  278. 

COTENANCY. 

See  Tenancy  in  Gommon. 

COUNTERCLAIM. 

See  Set-Off  and  Counterclaim. 

COUNTIES. 

See  Animals,  ©ssSO;  Evidence,  «S5>10;  Ex- 
emptions, <6=34S;  Fines,  ^=^21;  Jury,  ®S3 
31;  Officers,  «=»121;  Process,  €=>19;  Stat- 
utes, «=>8^,  13,  64,  75,  76,  89,  93,  101,  102, 
120,  125;  Taxation,  «=>25,  44,  317. 

I.  CREATXOM,  AI.TEBATIOK,  EXIST. 
ENOBjAMB  POLITICAL 
FinfOTXOXS. 

4e»I  (Fla.)  A  county  is  a  ptriitical  subdivision 
^  state,  created  for  administrative  purposes,  is 
represoitative  of  sovereignty  of  state  and  auxil- 
iary to  it,  and  constitutes  machinery  through 
whidi  powers  of  state  are  exerci5ied.-%en{ln  v, 
Hillsborough  County,  71  So.  372. 

n.  GOVEBNMENT  AND  OFFICERS. 
(D)  OfflcFFB  and  Asrenta. 

«s»6l  (Ala.)  Oen.  Acts  1915,  p.  348.  abolishu 
the  office  of  connUr  treasurer  in  all  counties  of 
a  population  of  60,000  or  less,  and  does  not 
merely  suspend  the  existence  of  the  office  of  such 
counties.— State  v.  Bugg,  71  So.  099. 
^=>96  (Ala.)  The  fact  that  tbe  county  treasur- 
tx^a  bond  wu  made  payable  to  tbe  state  of  Ala- 
bama, instead  of  to  the  county  of  Cullman,  was 
at  no  importance  at  bearing  In  the  county's  ac- 


tion on  tbe  bond.—Searcy  Cnllman  County,  71 
So.  664. 

«=»9g  (Ala.)  Under  Code  1907,  H  210,  211.  and 
1500,  held,  that  obligation  of  sureties  on  gen- 
eral official  bond  of  county  treasurer  included 
the  assurance  of  his  fidelity  with  respect  to  a 
special  county  fund  received  sobsequeut  to  the 
execution  of  the  bond.—Searcy  v.  Cullnian 
County,  71  So.  664. 

III.  PKOPERTT,  COMTBACTS,  AlTD 
UABILITIE8. 
(B)  CoBtraeta. 

®S9ll3(l)  (Ala.)  In  performing  their  statuto- 
ry duties  in  the  location,  erection,  repair^  re- 
moval, or  furnishing  of  the  count^  buildings, 
bridges,  and  roads,  the  county  comniissioners  or 
boards  of  revenue  exercise  a  function  that  is 
quasi  legislative,  and  have  a  discretion  that  can- 
not be  exercised  for  them  by  any  other  offi- 
cer or  directed  by  any  court,  unless  their  acts 
are  fraudulent.— Bnsley  Motor  Co.  v.  O'ltear, 
71  So.  704. 

Under  Gen.  Acts  1015,  p.  578.  U  1.  6.  9, 
commissioners'  court  of  county  has  authority  to 
purchase  automobile  to  maintain  and  inspect 
roads  and  bridges  of  county,  and,  a  proper  war- 
rant having  issued,  it  should  be  duly  registered 
and  paid  by  tbe  county  treasurer,  as  required 
by  law. — Id. 

<8=>  1 1 3(1)  (La.)  l^ou^h  assessor  may  not,  with- 
out special  authority,  increase  expense  of  office, 
police  jury  has  authority  to  incur  expense  in 
performance  of  mandatory  duty  in  administra- 
tion of  affairs  of  the  parish. — Haynos  v.  Police 
Jury  of  Ouachita  Parish,  71  So.  244. 
'S=>II3{«)  (La.)  Contention  that  contract  of 
police  jury  employing  person  experienced  fn  e»- 
tiniating  timber  and  land  areas  to  aid  in  review 
of  assessments  is  merely  employmoit  of  assist- 
ants to  assessors  is  not  well  founded. — Ilaynes 
V.  Police  Jury  of  Ouachita  Parish,  71  So.  244. 
^=>I2I  (Miss.)  A  contract  by  the  county  board 
of  supervisors  not  made  by  an  order  spread  on 
the  minutes  is  invalid.— Northern  Drainage  DIst 
V.  BoUvar  County.  71  So.  380. 

nr.  FISOAI.  MAHAaEBIEirT.  PUBUG 
DEBT,  SEOUBITIES,  AHD 
TAXATIOX. 

C»I49  (Ala.)  No  officer  can  charge  a  county 
with  the  payment  of  any  claim  due  him,  how- 
ever meritorious^  or  whatever  benefit  the  coun- 
ty may  have  denved  therefrom,  unless  expressly 
or  by  necessary  implication  authorized  by  law. 
— Ensley  Motor  Co.  v.  O'Resr.  71  So.  704. 

The  power  of  the  bosrd  of  revenue  of  a  coun- 
ty or  court  of  county  commissioners  to  expend 
fimds  is  not  confined  strictly  to  daima  enu- 
merated by  statute.— Id. 

(S=s>l5l  (Ala.)  Issuance  of  interest-bearing  war- 
rant to  pay  for  public  buildings,  etc,  is  not  is- 
suance of  bond  within  0>nst  1801.  j|  222,  and 
such  warrant  may  be  issued,  unless  restrained 
by  section  224,  limiting  indebtedness.— Idttle- 
johu  v.  Littiejobn,  71  So.  44a 

"Bonds,"  as  used  in  Const.  1901,  |  222,  re- 
quiring the  submission  of  the  question  of  issu- 
ance to  popular  vote,  signifies  obligation  in 
writing  to  pay  money,  commonly  bearing  no 
designation  of  person  or  entity  in  whose  favor 
promise  runs.— Id. 

<g=>l66  (Ala.)  County  warrant  is  command  of 
one  officer  to  another  to  pay  from  county  funds 
specific  sum  to  person  whose  claim  has  been 
allowed  by  commissioners. — Littiejobn  v.  Littie- 
jobn, 71  So.  448. 

@=»I67  (Ala.)  County  warrant  is  not  commer- 
cial paper,  and  is  not  assignable,  and  will  not 
supiKjrt   action   by   transferee.— Littieiohn  v. 

Littiejobn,  71  So.  448. 

<S=5J84  (Ala.)  Bonds  issued  by  agency  of  gov- 
ernment are  commercial  paper  capable  of  as- 
signment, and  succeeding  owner  may  fOond  ac- 
tion thereon^IittleJfdm  r.  Littiejobn,  71  So. 
44& 
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«»IM(2)  (ATa.)  Id  Const.  1901.  |  210.  liIni^ 
ing  the  rate  of  taxation,  terms  "debt"  and  "lia- 
bility" comprehend  engagement  for  payment  of 
interest  and  recognize  power  to  incur  obliga- 
tion to  be  diacharged  in  the  future. — Littlejohn 
T.  Littlejohn,  71  So.  44a 

«=>l»5  (Ala.)  Under  Const.  1901.  S  215,  ap- 
plication of  proceeds  of  special  levy  to  dis- 
charge debt  or  liability  for  public  roads,  the 
payment  of  Interest  is  not  a  diversion  of  such 
proceeds.— Littlejohn  v.  Littlejohn,  71  So.  448. 

COUNTY  BOARDS. 

See  Counties.  «=»113. 

COURTS. 

See  Appeal  and  Brror;  Olerka  of  Courts; 
Oonatitutlona!  Law,  ^»70:  Contempt; 
Criminal  Law,  «»02-lOl ;  Equity,  «=^35; 
Bridenee.  ^a»32,  82,  83;  Habeas  Corpus, 
^02,  »3;  Infants,  «=»18;  Judges,  «=>47; 
Judgment,  <S=>474;  Justices  of  the  Peace; 
Municipal  Corporationa,  ^=>63;  Process,  4=» 
19;   Taxation,  «=:»630;   Venue.  «=s>46. 

n.  ESTABUSHMEKT.  OBOANXZA- 
TIOK.  ASS  PBOOEDUBE  IN 
QENEBAi;. 


(A)  Or«mtioii 


id  OoMstltiKton,  and  Court 


«s>57a)  (Ata.)  Under  Acts  Sp.  Sesa.  1909,  p. 
263.  f  4,  judge  has  no  power  to  assign  court 
stenographer  to  serve  in  another  circuit  in 
which  judge  is  assigned  to  preside. — E>c  parte 
Hill.  71  So.  994. 

Where  judge  baa  filed  charges  against  court 
stenographer,  he  mnst  try  them  in  circuit  for 
which  Btenoffiapher  was  appdnted.— Id. 

tC)  Rule*  of  Court  and  Oouduet  of  Bwl- 

<S=^82  (Miss.)  The  trial  court  has  the  power, 
and  should  always  exercise  it,  to  relax  or  sua* 
vend  all  court  rules  to  aaaure  a  full  and  fair 
bearing.— WUaon  v.  Peacock.  71  So.  296. 

(D)  Rolen  of  Deolvlon.  Adjudleullous, 
OplnloB*.  and  Records. 

€=»92  (La.)  Where  the  court  In  &  case  where- 
in the  defendant  had  not  been  put  in  default, 
stated  in  its  opinion,  without  inquiry  as  to 
its  soundness  that  tender  after  default  was 
too  late,  such  expression  was  obiter  dictum  and 
of  no  we^ht— Watson  t.  Feibel.  71  Sa  S85. 
«=»99(2)  <La.)  In  an  action  for  the  balance  due 
on  a  note  adverse  holding  in  a  suit  on  the  same 
note  against  othw  defendants  as  to  the  claim 
that  there  was  no  cause  of  action  because  the 
petition  did  not  allege  that  nodce  of  dishonor 
was  served  on  defendants  as  indorsers  was  the 
law  of  the  case.— Commensal  Nat,  Bank  t. 
Sandeis,  71  So.  891. 

<=»I04  (Ala^  Under  Acts  1916,  p.  595.  amend- 
Ing  Code  1907,  |  5999,  questions  presented  by 
the  charges  refused  to  defendant  in  his  trial  for 
homicide,  involving  no  new  principle  of  law, 
require  no  separate  treatment  in  the  opinion  on 
appeal.— Madison  v.  SUte,  71  So.  706. 
^»I07  (Lb.)  Though  the  language  of  a  deci- 
rion  apply  generally  to  all  contracts,  it  must 
be  construed  together  with  the  facta  of  the  case 
decided.— Watson  v.  Feibel,  71  So.  585. 

IV.  COUBT8  OF  UMITED  OB  INFE- 
&ZOB  JUBISDICTION. 

^»I89(15)  jAIa.App.)  City  court  of  Birming- 
ham held  withuut  authority  after  adjournment 
of  term  ander  Loc.  Acts  1911,  p.  58,  to  alter 
or  amend  a  second  judgment  entry  except  for 
clerical  error  or  omission,  on  record  evidence, 
parol  testimony  being  inadmissible  to  alter, 
amend,  or  correct  a  record  by  amendment  iluno 
TO  tunc.— Prudential  Casualty  Co.  v.  Kerr,  71 
o.  979. 


i! 


VI.  OOXTBTB  OF  APPEIXATE  JUBIB- 
DIOTION. 
(B)  Courts  of  Partlealiir  States. 

«»224(S)  (La.)  Under  Const,  art  95,  as 
amended  by  Act  No.  187  of  1904,  an  appeal 
from  a  judgment  on  incidental  demand  lies  to 
the  court  having  Jurisdiction  of  the  main  de- 
mand.—Jung  &  Sons  Co.  T.  Troaclair,  Tl  So. 
524. 

^224(11)  (La.)  Under  Act  No.  187  of  1904. 
amending  Const,  art.  95,  an  appeal  from  a  judg- 
ment on  a  reconventional  demand  should  be  to 
the  court  having  jurisdiction  of  the  main  de- 
mand.—National  City  Bank  of  Chicago  v.  Bar- 
ringer,  71  So.  804. 

Vm.  OOirCUBBBKT  AND  OOXFLIOT* 
IHO  JUBISDICTION,  AND 
OOMITT. 

(A)  Ooarta  of  Same  State*  aud  Traaefer  of 
Causes. 

€=>485  (La.)  Judges  of  the  Supreni©  Court  and 
of  the  Courts  of  Appeal  may,  instead  of  dismiss- 
ing, transfer  cases  appealed  to  the  wrong  court. 
—National  City  Bank  of  Chicago  t.  Barrlnger, 
71  So.  894. 

COVENANTS. 

IV.  ACTIONS  FOB  BBEAOH. 

«s3lll  (Fla.)  Action  tor  breach  of  warranty 
in  deed  to  two  or  more  persons  in  common  may 
be  brought  by  any  one  or  more  of  grantees.— 
Eaton  V.  Hopkins,  71  So.  922. 
^s>l2l(2)  (La..)  Judgment  of  eviction  In  an* 
other  state  concludes  warrantor,  unless  he  can 
show  that  on  notice  he  could  have  proven  new 
facta  or  filed  exceptions  which  would  have  pro- 
duced different  result— Klumpp  v.  Howeott,  71 
So.  S53. 

4=»I30(1)  (Fla.)  Where  vendor  conveys  prop- 
erty a  second  tim_e  with  knowledge  that  he  had 
previously  conveyed,  and  latter  purchaser  takes 
paramount  title,  meaaure  of  damages  for  breach 
of  warranty  is  compensation  for  actual  injury. 
Including  costs  and  expenses  incident  to  defense 
of  title.— Eaton  v.  Hopkins,  71  So.  922. 
^=^137  (Fla.)  In  action  by  one  or  more  gran- 
tees in  common  for  breach  of  warranty,  plain* 
tiffs  may  recover  only  so  far  as  their  own  in- 
terests extend.— Eaton  t.  Boi^ina,  71  So.  922L 

COVERTURE. 

See  Hnsband  and  Wife. 

CREDIBILITY. 

See  Evidence,  «=>588;  Trial,  «s>140;  Wit- 
nesses, «ss«U-39S. 

CREDIT. 

See  Bills  and  Notes,  «=s922d. 

CREDITORS. 

See  Appeal  and  Brror,  ^^ISO;  Assignments 

for  Benefit  of  Creditors. 

CRIMINAL  LAW. 

See  Arrest;  Arson;  Boil,  ^s>49;  Bribery; 
Burglary;  Chattel  Mortgages,  «=»234:  Con- 
tempt; Costs;  Disorderly  Conduct;  District 
and  Prosecuting  Attorneys:  Fines;  Forgery; 
Grand  Jui^;  Homicide;  Husband  and  Wife, 
«=»313:  Indictment  and  Information;  In- 
fants; Intoxicating  Liquors;  Justices  of  the 
Peace,  ^=p30;  Landlord  and  Tenant.  ^=>'253; 
I>arceny  ;  Malicious  Prosecution.  18-35; 
Municipal  Corporations,  ^639-642;  Offi- 
cers; Bape ;  Seduction ;  Statutes,  4=>11S; 
Weapons ;  Witnesses. 


ftor  Gsaei  la  Dm.  Dig.  *  Am.  Dig;  Key  No.  Series  *  Indszes  see  asms  topic  and  KBT-NPHBHR 


Digitized  by 


Google 


71  KOUTHliBN  BEPORTBB 


1032 


I.  N ATDBE  AMD  TT.BMBTtM  OF 
ORIME  Ain>  DEFENSES 
m  OElTEaAI*. 

«=»2I  (Fla.)  While  all  c<KDmon-law  Crimea 
conaiet  of  crimitHd  act  or  omission  and  crim- 
inal  intent,  legialatare  may  diBpense  with  ne- 
cesoi^  for  oiminal  intent  and  punish  particu- 
lar acts  without  regard  thereto.— Smith  v.  State. 
71  So.  916. 

m.  PARTIES  TO  OFFENSES. 

^»80  (La.)  One  aiding  and  abetting  may  be 
■warately  indicted  as  piincipaL— State  t.  Asb- 
worth,  n  So.  860. 

IV.  JT7KISDI0TION. 

®=992  (Ala.App.)  Jurisdiction  of  the  offenae 
and  of  the  person  must  concur  to  authorize  a 
court  of  competent  Jorisdiction  to  proceed  to 
Snal  judgment.— Sherrod  v.  State,  71  So.  76. 
4=s>99  (Ala.Ai9.)  Where  complaint  was  made 
against  the  accused  and  warrant  of  arrest  is- 
sued, and  the  defendant  was  arrested  and  ad< 
mitted  to  ball,  and  return  of  the  warrant  made 
to  the  city  court,  its  jurisdiction  over  the  of- 
fense and  the  person  was  complete,  under  Code 
1907,  {  7350,  providing  that  a  prosecntion  may 
be  commenced  by  finding  an  indictment,  Issuing 
a  warrant  or  Mndins  over  the  defendant. — Sher- 
rod V.  State,  71  SaT6. 

«»I00(1)  (Ala.App.)  That  city  police  officers 
were  auuiorlzed  by  statute  or  ordinance  to  ar- 
rest offenders  without  warrant  and  commit  them 
to  jail  does  not,  in  the  absence  of  a  formal  ac- 
cusation, constitute  exercise  of  the  jurisdiction 
of  the  reO(irder*s  court  over  the  offense  prior  to 
his  appearance  and  pleading,  whether  the  of- 
fense be  denounced  by  statute  or  ordinance. — 
Sherrod  v.  State.  71  So.  76. 
<=8il00(3)  <Ala.App.)  Where  two  courts  have 
c(Micurrent  jurisdiction,  that  which  first  takes 
cognizance  of  the  case  may  retain  it  to  the  ex- 
elusion  at  the  other,  and  no  other  court  can  in- 
terfere.—Sherrod  V.  State,  71  So.  76. 

Where  complete  jurisdictioa  appears  in  the 
city  court,  the  burden  is  then  on  the  defendant, 
who  seeks  to  oust  its  jurisdiction,  to  show  the 
jurisdiction  of  the  offen^  in  another  court  prior 
to  the  attaching  ot  the  jurisdiction  of  the  dty 
court.— Id. 

Where  the  defendant's  pleas  In  the  dty  court 
show  that  no  formal  complaint  or  charge  was 
made  in  the  recorder's  court,  and  that  he  was 
not  called  to  appear,  nor  to  plead  until  after 
he  had  been  arrested  and  admitted  to  bond  in 
the  city  court,  the  recorder's  court  had  no  ju- 
risdiction, and  his  remedy  was  to  plead  therein 
the^ndency  of  the  prosecution  In  the  dty  court. 

That  the  accused  was  not  arrested  under 
process  of  the  dty  court  until  after  he  had  been 
arrested  by  city  p<^ce  and  had  given  bond  for 
his  appearance  before  the  recorder,  does  not,  in 
the  ataence  of  j^root  of  filing  of  formU  accusa- 
tion in  the  recorder's  court,  deprive  the  dty 
court  of  jurisdiction.— Id. 

^E»IOI  (2)  (La.)  A  prosecution,  commenced  In  a 
court  having  jurisdiction,  cannot,  either  directly 
or  indirectly,  be  transferred  to  a  court  of  con- 
current jurisdiction.— State  v.  Milano,  71  So. 
131. 

•s9|OI(2)  (La.)  When  prosecution  la  commenc- 
ed in  court  of  competent  jurisdiction,  there  is 
no  process  by  which  it  can  be  transferred  to 
another  court  of  concurrent  jurisdiction,  and 
prosecuting  oflScer  should  not  be  permitted  to 
do  so  indirectly.— State  v.  Abraham,  71  So.  760. 
^^101(4)  (La.)  Prosecuting  attorney  cannot, 
by  entering  not  pros  and  lodging  charge  in  an- 
other court,  transfer  cause  from  court  first 
seized  of  jurisdiction.— State  t.  Abraham,  71 
So.  198. 

VH.  FOBMER  JEOPARDY. 

^»I85(1)  (Ala.)  To  have  been  in  former  jeop- 
ardy a  demidant  must  bxn  bemt  pot  upm  tri- 


al for  die  same  offense,  or  <me  of  the  same  spe* 
eies,  supportable  by  the  same  evidence,  or  else 
the  one  crime  must  be  an  essential  ingredient 
of  the  other,  and  th»  Improper  introduction  on 
former  trial  of  ervidmce  now  used  to  mpport  the 
present  charge  does  not  eonrtitute  a  former 
jeopardy.— Brown  t.  City  of  Tuscalooaa,  71  So. 
672. 

«S3|96  (Ala.)  A  former  acquittal  is  bo  bar  to  a 
subsequent  prosecution,  anuas  defmdant  could 
have  been  convicted  upon  the  first  indictment 
upon  proof  of  the  facta  averred  in  the  second. 
—Brown  v.  City  of  Tuscaloosa,  71  So.  672. 
«=>200(1)  (Ala.App.)  A  single  crime  cannot  b« 
split  up  or  subdivided  into  two  or  more  In- 
dictable offenses,  and  if  the  state  elects  to 
prosecute  a  crime  in  one  of  its  phases,  it  can- 
not afterwards  prosecute  the  some  crinunal  act 
under  of  another  name.— Bverage  t.  Stats^ 
71  Sa  983. 

Vm.  PBEUBONART  OOMPX.AI1TT, 
AFFIDAVIT.  WARRAirX.  BX- 
AMINATION.  OOMMXTMEHT. 
AND  SUMMAKT  TRIAX^ 

«s»2S2(l)  (Ala.App.)  Question  whether  prob- 
able cause  Is  sbown  by  affidavit  or  sworn  com- 
plaint charging  petit  larceny  Is  addressed  to 
committing  magistrate,  and  trial  cannot  be  con- 
verted Into  trial  of  good  faith  of  affiant,  nor  can 
inquiry  be  made  whether  he  had  probable  cause. 
—Jackson  v.  State,  71  So.  977. 
^252(3)  (Ala^App.)  Under  Code  1007.  <  6703. 
affidavit  or  sworn  complaint,  charging  petit  lar- 
ceny, setting  forth  that  affiant  has  probable 
cause  to  believe,  and  does  beUeve,  following 
language  statuts,  is  auflMait— Jackson  t. 
State,  71  So.  977. 

Averment,  in  affidavit  or  sworn  complaint, 
that,  in  opinion  of  affiant,  he  has  probable  caoso 
Cor  believing,  Is  faulty.— Id. 

IX.  ARRAXGNXSNT  AND  PI.BAS,  AND 
NOULS  PROSBQm  OR  DISOON- 
TINUANOE. 

€=3292(1)  (Ala.)  In  a  criminal  case,  where  de- 
fendant s  special  pleas  averred  that  he  had  been 
formerly  put  in  jeopardy  and  tried  for  the  same 
offense  now  charged,  he  was  not  entitled  to  dis- 
charge on  Uie  ground  that,  though  the  pleas 
were  Insufficient  in  their  averments,  the  evi- 
dence sustained  them  as  framed.— Brown  t.  l^ty 
of  Tuscaloosa,  71  So.  672. 

«=>302(1)  (La.)  Where  several  of  a  large  num- 
ber of  prosecutions  for  the  same  offense  have 
resulted  in  acquittals,  the  district  attorney 
should  not  enter  a  nolle  prosequi  in  the  remain- 
ing cases,  and  renew  prosecutioiM  for  tiie  same 
offense  in  another  court  of  CNWurroit  jnriadie- 
tion  merely  to  have  thnn  tried  by  tsa  othv 
judge.— ^tate  v.  Milano,  71  So.  131. 

X.  SVIDSNOS. 

(A)  JvAlQlKl    SotIee»    PresnasptlOBSt  mmA 

Bvrden  of  Proof. 

«s»304(is;»  (Ala.App.)  While  conrts  take  Jodft- 
dal  notice  of  public  statutes  conferring  anuira- 
ity  upon  munidpolities  to  pass  ordinances,  they 
do  not  take  judicial  notice  oi  ordinancea  or  pro- 
ceedings of  the  munic^Al  court  in  the  exercise 
of  suiai  power.— Olenn  t.  City  <tf  Prattrille,  71 
So.  7B. 

^304(12)  (Ala.App.)  Courts  wUl  not  take  ju- 
dicial notice  of  the  existence  of  mnnidpal  ordi- 
nances in  the  absence  of  proper  averments  and 
proof  thereof.— Sherrod  v.  State^  71  So.  76. 
<S=3304(1G)  (Ala.App.}  The  court  judidally 
knows  where  an  injunction  bond,  approved  by 
a  special  regtstn,  was  filed.— Ererago  v.  Static 
71&.  988. 

(B)  Fnots  Im  Isane  and  Relevmmf  to  lOBacfc 

«=»35l(8)  (Ala.App.)  On  a  larceny  trial  it  is 
proper  for  the  state  to  ask  its  witness  if  de- 
fendant mad*  any  atrntanientB  to  him  about 
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the  Btol«tt  propertr  or  mada  any  thrMts  about 
the  witness  testifying  la  tiie  eaae.— Bafford 
T.  8tat».  71  80.  614. 

•3>366(1)  (Ala.)  Hie  statament  of  deceased  at 
the  time  ot  tiie  shooting  that  "tb^  got  [him] 
from  behind  the  barrd"  is  admissible  in  a  pros- 
ecation  for  murder  as  res  gasta.^WfaU»  t. 
Stat*.  71  80. 

(C)  OtiMr  oaenacB,  mmA  Clumetttr  of  Ae- 

^s>369(l)  (Ala.App.)  Where  acctised  was  not 
indicted  for  violation  of  Code  1907.  {  6419,  re- 
quiring batchers  to  keep  a  record  of  every  «ow 
killed,  it  is  error  to  allow  the  solicitor  on  croas- 
exaroination  of  accused  over  his  objection  to 
show  the  latter  did  not  keep  such  record.— 
licwis  T.  State,  71  So.  017. 
«b369(2)  (Ala.App.)  Testimon?  as  to  acts  of 
accused  m  the  transaction  in  qoestion  is  ad- 
missible, although  showing  that  he  had  violated 
a  statute  for  which  violation  he  was  not  be- 
ing tried.— Lewis  v.  Sute,  71  So.  617. 
^>377  (La.)  The  only  evidence  of  good  charac- 
ter of  defendant  admissible  in  criminal  prosecu- 
tion, where  credibility  as  witness  has  not  been 
attacked,  is  tb&t  relating  to  traits  involved  in 
crime  charged. — State  v.  Bsnks,  71  So.  194. 
•»378  (Miss.)  The  freneral  reputation  of  de- 
fendant as  a  law-sbidiDg  citizen  held  not  put  in 
issue  by  defendant  by  asking  a  question  thereon 
and  reoelTing  a  doiial  of  knowledge  by  the  wit- 
ness, and  evidence  thereof  by  the  state  was  er- 
ror.—Webb  T.  Bute,  71  So.  738. 
«s»379  (La.)  Reputation  at  any  time  after 
durge  pablished  or  other  controversy  bexnn  is 
not  adndnible.— State  t.  Murray,  71  80.  610. 

(D)  Materialttr  m,uA  Ooaspotraer  ta  Oea- 

•ral. 

<s»382  (Pla.)  In  a  murder  case,  evidence  that 
accused  was  permitted  by  a  justice  of  the  peace 
to  give  bond  awaiting  the  action  of  the  grand 

Jury,  held  properly  excluded  as  immatanal. — 
tat^aon  t.  State,  71  Sa  41. 

(B)  Best  mnd  Seoondarr  and  Dmenstra*. 
tlT«  KTldenee. 

«s>398(l)  (Fla.)  Where  evidence  is  primary  or 
original  in  character,  it  should  not  be  excluded 
because  there  might  be  other  primary  evidence 
corroboratiTC  or  stronfcer  and  more  conciusive. 
—Smith  V.  State,  71  Bo.  91B. 

^398(2)  (Fla.)  Secondary  evidence  of  con- 
tents of  records  may  be  given  when  such  rec- 
ords are  destroyed.— Smith  y.  State.  71  So.  915. 

4=^409(8)  (Ala<App.)  In  prosecution  for  lar- 
ceny by  stealing  meat,  objection  to  question  to 
employ^  of  company  from  which  mest  was 
stolen  whether  he  could  tell  from  stock  list  it 
any  meat  had  been  missed  and,  if  so,  bow, 
should  have  been  sustained,  where  list  was  not 
introduced.— Jackson  v.  State,  71  So.  977. 

«=>404(6)  (Ala.App.)  Under  Laws,  191S,  p. 
134,  relisting  the  admission  of  evidence  con- 
cerning disputed  writings,  the  court,  in  a  pros- 
ecution for  forgery,  propraly  permitted  a  com- 

Karison  of  the  writing  m  a  letter  and  the  al- 
•eed  forged  signature. — Everage  t.  State,  71 
So.  983. 

(F)  AdmlssloBa,  Dcelaratlons,  and  Hear* 
■ar. 

«s»40«(l)  (Ala.)  There  is  a  well-defined  dis- 
tinction between  inculpatory  admissions  by  a 
defendant  of  collateral  facts  and  confessions  or. 
admissions  in  the  nature  of  confessions  of  ac- 
tual guilt.— Read  v.  State,  71  So.  96. 

4B»408  (Ala.App.)  Offers  of  compromise  or  to 
make  restitution  of  property'  which  has  been  the 
subject  of  a  crime,  made  by  accused,  are  not 
admissible  in  evidence  for  or  against  him.— 
Splnks  T.  State,  71  So.  628. 


®=>409  (Ala*)  Defendant's  conversations  vitix 
the  state's  witnesses  who  were  introduced 
against  him,  and  which  were  in  the  nature  of 
inculpatory  admissions  of  collateral  facts,  and 
not  confessions  of  guilt,  prima  facie  voluntary, 
were  admixsihle  wfthout  a  predicate  of  volun- 
tariness.—Read  V.  State,  71  So.  96. 
«eMI9. 420(2)  (Fla.)  Testimony  that  witness 
was  present  when  statement  was  made  is  not 
hearsay.— Stone  t.  State,  71  80.  684, 
«s»42l(8)  (Fla.)  Age  of  child  may  be  testified 
to  as  matter  of  famity  history.- Stone  t.  State, 
71  So.  634. 

(H)  Doe  am  en  tar  r    Evidence    and  Bxela- 
■lon  of  Parol  Bvldenoe  Thereby. 

^=444  (A]a.App.)  In  prosecution  for  petit  lar- 
ceny by  stealing  ham,  stoclc  list  of  robbed  cor- 
poration could  not  be  introduced  without  cor- 
rectness of  original  entries  being  authenticated 
by  clerk  who  made  them,  or  hiu  handwriting 
proved  in  event  of  his  death,  insanity,  or  ab- 
sence.—Jackson  T.  State,  71  So.  977. 

(I)  OpInloB  BTld«ne«. 

$=»448(1)  (Ala.App.)  In  prosecution  for  sell- 
ing cotton  seed  upon  which  there  was  unsstis- 
fied  mortgage  lien,  question  to  servant  of  de- 
fendant aew  fOTmaliy  ohjectionable  as  calling 
for  witness*  conclusion.— Wilson  t.  State,  71  So. 
971. 

^»449(1)  (Ala.)  A  witness  need  not  t>e  an  ex- 
pert on  blood  to  testify  that  fresh  marks  and 
spots  on  accused's  bands  and  clothing  were  made 
by  blood  staitis.— Ligbtner  v.  State.  71  So.  469. 
4^451(1)  (Ala.App.)  In  a  prosecution  for  se- 
duction, testimony  of  prosecutrix  that  when 
they  were  coming  bade  from  church  "be  put 
in  to  begging  me,"  and  he  said  they  would 
marry,  held  not  a  conclusion,  but  a  statement 
of  fact-Herring  t.  State,  71  So.  974. 
4=9476  (Ala.)  Where  one  accused  of  murder  de- 
fended on  the  ground  that  the  deceased  was 
killed  by  falling  against  a  railroad  rail  and  not 
by  a  blow  from  a  blunt  instrument  as  charged, 
he  should  have  been  permitted  to  ask  physicians 
as  expert  witnesses  whether  Uie  blow  which 
csused  the  death  could  have  been  inflicted  by 
falling  on  the  rail.— Wilson  v.  State,  71  So.  115. 
4s»476  (Ala.Apn.)  A  physician's  oplni<n  as  to 
the  cause  of  death  is  cinnpeteot  evldenee.- 
Murphy  t.  State.  71  So.  9677 

4s>478^)  (Ala.App.)  In  a  ;)rosecution  for  for- 
gery of  a  nnnie  on  an  injunction  bond  terti- 
mony  of  a  witness,  who  stated  thst  be  knew 
the  defendant'fl  handwriting,  and  that  in  his 
judgment  the  signature  to  the  bond  waa  in  the 
handwriting  of  defendant,  wss  adndasible;  Its 
weight  and  sufficiency  being  for  the  Jury. — 
Everage  t.  State,  71  So.  983. 

<S=^483  (Ala.)  In  examination  of  expert  wit- 
nesses, the  range  of  the  examination  is  largriy 
within  the  discretion  of  the  trial  court— Wil- 
son T.  State,  71  So.  llBw 

&»485(1)  (Ala.)  On  cross-examination  of  ex- 
pert witnesses,  hypothetical  questions  need  not 
be  based  on  facta  proven  in  that  particular  case, 
but  may  rest  on  an  assumed  state  of  facts,  for 
the  purpose  of  getting  opinion  on  all  possible 
theories  of  the  case^nd  m  testing  the  value  and 
accuracy  thereof.— Wilson  v.  State,  71  80.  IIS. 

(J)  TestlmoBT  of  Aoeompllom  mnd  Code- 
fendMta. 

«s»5lia)  (AU.)  Under  Code  1907.  |  7S97,  evi- 
dence in  prosecution  for  murder  held  to  warrant 
conviction  Independoitiy  of  accomplice  tentima- 
ny.— Read  v.  Stat^  71  80.  96. 

(K>  C}OBf«a>lons. 

«=»5I6  (Ala.)  There  is  a  well-defined  distinc- 
tion between  inculpatory  admissions  by  a  de- 
fendant of  collateral  facts  and  confessions  or 
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admissions  in  the  nature  of  confessions  of  ac- 
tual Kuilt.— Read  v.  State,  71  So.  96. 
4s»5l7(4)  (Fla.)  Evidence  tbat  a  dead  body 
identified  as  that  of  S.  was  found  with  holes  in 
it,  made  by  shot,  held  sufficient  proof  of  the 
corpus  delicti  to  admit  defendant's  confession 
that  he  killed  S.— Edwards  v.  State,  71  So,  331. 

1 8(2)  (Fla.)  A  voluntary  confession  is  not 
inadmissible  because  made  by  one  who  is  in 
custody  and  has  not  been  warned  against  self- 
incrimination.— Edwards  V.  State,  71  So.  331. 
Q=»53l(3)  (AIa.App.)  In  a  larceny  trial  a  prop- 
er predicate  for  the  admission  of  defendants 
confession  held  laid  where  a  witness  thereto 
before  testifying  said  that  no  one  bad  threat- 
ened defendant  nor  promised  nor  made  induce- 
ments.—ButEord  V.  State,  71  So.  614. 

«s53l(3)  (Fla.)  That  defendant  called  the  of- 
ficer to  whom  be  confessed  "friend"  did  not 
show  tbat  the  confession  was  induced  improp- 
erl7.— Edwards  v..  State.  71  So.  331. 

4=^535(2)  (Miss.)  In  a  prosecution  for  arson, 
evidence  of  the  criminal  a^ncy  in  starting  the 
fire  held  not  sufficient  to  render  a  confession  ad- 
missible.—Barron  T.  State,  71  So.  374. 

(H)  Welvkt  and  SBlBcleMey. 

^s>56l(l)  (Ala.App.)  If  conduct  of  defendant, 
upon  reasonable  bypotbesie,  is  consistent  with 
his  innocence,  jury  must  acquit. — Wilson  t. 
State,  71  So.  971. 

^9564(1)  (A]a.At)p.)  In  a  prosecution  for  for- 

Seiy  of  an  injunction  bond,  evidence  tbat  the 
efendant  lived  in  the  county  at  the  time  of 
the  execution  of  the  bond,  and  that  all  the 
transactions  in  connection  therewith  were  in 
the  county  was  a  sufficient  showing  of  venue., 
— Everage  v.  State,  71  So.  983. 

XI.  TIME  OF  TRIAI.  AKD  COKTIN- 
UANCE. 

4s»589(6)  (Ala.)  Under  section  32  of  the  jury 
law,  variance  in  name  of  venireman,  as  noted 
in  copy  served  on  defendant,  in  absence  of 
proof  to  omtrary,,  heU,  presumed  a  mistake, 
and  no  ground  Amt  continuance.— Read  v.  State, 
71  So.  96. 

zn.  tbiazn 

(A)  PrelliMlmavr  PvoeewllttKB. 

«=»63l(4)  (A1a.App.)  Under  Acts  1909  (Sp. 
Sess.)  p.  317,  g  32,  providing  for  the  summoning 
of  a  jury  on  indictment  for  capital  felony  on  the 
first  day  of  the  term  or  as  soon  as  practicable 
and  for  service  of  the  list  on  the  defendant, 
where  a  former  act  re9uired  service  one  day 
before  the  trial,  service  in  five  days  was  a  com- 
plfiuice  with  the  statute.- Daniel  v.  State,  71 
So.  7». 

(B)  Conrae  and  Coadoet  ot  Trial  In  Oen- 
eral. 

9=3641(1)  (I^.)  Where  accused  refused  to  ac- 
cept the  clerk's  offer  to  assign  counsel  to  defend 
him,  and  elected  to  act  as  his  own  lawyer,  be 
could  not  complain  tbat  he  was  not  represented 
by  counsel.— State  v.  Fulco,  71  So.  134. 
<S=>649(1)  (Ala.App.)  Where  the  order  of  the 
court  in  a  homicide  case  fixed  the  date  of  trial, 
if  the  business  of  the  court  required  it,  it  was 
within  its  discretion  to  pass  uie  case  until  a 
succeeding  day  of  the  term.— Daniel  t.  State,  71 
So.  79. 


(O  BeoevtSoa  of  BTtdenoe. 

4=3676(1)  (Miss.)  It  is  error,  in  a  prosecution 
for  unlawful  sale  of  intoxicating  liquors,  to 
require  the  prosecution  to  elect  as  to  the  particu- 
lar sale  on  which  conviction  would  be  sought, 
three  sales  having  been  charged  and  proved. — 
State  V.  Gray,  71  So.  206. 
«»683(1)  (La.)  Testimony  by  defendant,  ac- 
cused of  shooting  with  intent  to  kill,  of  specific 
overt  act  by  prosecuting  witness  may  be  rebut- 
ted when  not  testified  to  by  the  latter  when  he 
WM  ezamlned.— State  v.  Murray,  71  So.  610. 


(D)  Ob|ectlon«  to  BlTldenee,  Mmtlnmm  to 
Strike  Ont.  and  Bxeeptloaa. 

<S=»696(5)  (Ala.)  Where  no  objection  to  the 
competency  of  a  witness  was  made  before  be 
stated  that  marks  on  accused  were  made  by 
blood,  the  objection  by  motion  to  exclude  was 
too  late.— Lightner  v.  State.  71  So.  469. 
«=>698(1)  (LaJ  ITnlesB  defendant  objects  to  ev- 
idence that  onense  was  committed  on  another 
day  than  that  stated  iu  indictment  or  informa- 
tion, he  waives  sudi  objection.— State  v.  Smith, 
71  So.  784. 

(B)  Arwmenta  and  Coadaet  of  CowaMl. 

«=970l  (Ala.App.)  Where  defendant  has  affirm- 
atively waived  his  right  to  argue  to  jury,  it 
is  not  error  for  the  court  later  to  decline  to 
allow  him  such  arguroenL— Cole  v.  State,  71  So. 
616. 

<&=9723r5)  (Ala.App.)  In  a  prosecution  for  vio- 
lating tne  prohibition  law,  the  statement  of  the 
solicitor  that  "you  must  deal  with  a  negro  in 
the  light  of  the  fact  that  he  is  a  n^n^.  and 
applying  yonr  experience  and  common  sense," 
was  improper. — Sunmona  v.  State,  71  So.  87U. 

(F)  ProTiaeo  of  Conrt  and  Jmrr  Im  Oea- 
eral. 

(^s>744  (Ala.App.)  In  a  teial  for  unlawfol  sale 

of  liquors,  where  defendant  introduced  no  evi- 
dence, and  the  only  inference  from  the  state's 
evidence  was  that  of  defendant's  guilt,  the 
general  charge  for  the  state  held  not  error. — 
Cole  V.  State,  71  So.  616. 
^»755</2  (Ala.)  Instrnction  on  self-defense  in 
prosecution  for  murder  held  not  to  invade  the 
province  of  jury.— White  v.  State,  71  So.  ^S2. 

An  instruction  invading  the  province  <^  the 
jnry  is  property  refused.- Id. 
$=»755</2  (Fla.)  Charge  on  law  applicable  to 
facts  is  not  charge  on  the  facta. — Stone  v.  State, 
71  So.  634. 

^=>76l(6)  (Ala.)  Instruction  on  self-defense  in 
prosecution  for  murder  held  properly  refused  as 
assuming  that  deceased  assaulted  defendanL — 
White  V.  State.  71  iSo.  452. 

€s»76l(9)  (AlaApp.)  The  court's  assumption 
in  an  instruction  that  accused  inflicted  wounds 
on  the  deceased  is  not  error,  where  such  fact 
is  not  disputed.— Murphy  v.  State,  71  So.  987. 

(O)  HeecHaltji  Reqnlalte*,  and  Snfleteaey 
of  Inatmetiona. 

0=3778  (d)  (Ala.)  Defendant's  requested  in- 
struction on  burden  of  proof  and  pr&>umptioa  of 
innocence  held  faulty,  as  capable  of  misleading 
the  jury  to  conclude  that  he  could  not  be  con- 
victed, unless  they  were  absolutely  convinced  of 
his  guilt.— Martin  v.  State,  71  So.  693. 
^»780(4)  (Ala.)  In  prosecution  for  homiade^ 
instrnction  that  there  was  sufficient  corrobora- 
tive evidence  of  the  accomplioe  to  submit  the 
question  of  guilt,  and  that  the  question  whether 
such  evidence  had  been  sufficiently  corroborated 
to  warrant  a  conviction  was  for  the  jury,  held 
proper.— Read  v.  State,  71  So.  96. 
0=>782{9)  (Ala.)  In  a  criminal  prosecution,  a 
requesited  charge  tbat,  "You  cannot  find  the  de- 
fendant guilty  unless  you  believe  him  guilty 
beyond  all  reasonable  supposition"  was  properly 
refused;  supposition  luving  no  legitimate 
sphere  In  judicial  administration.— Dawwa  t. 
State,  71  So.  722. 

«=»789(4)  (Ala.)  Defendants  requested  in8trui> 
tion  that  the  jury  must  construe  every  reason- 
able doubt  in  bis  favor  was  properly  refused, 
as  It  stated  no  propositiim  of  law;  it  not  bang 
possible  to  "construe"  a  reoaonabie  doubt.— 
Martin  v.  State,  71  So.  693. 

^3789(4)  (Ala.App.)  In  a  homicide  case,  an  in- 
struction that  a  presumption  of  innocence  sur- 
rounds the  defendant  throughout  the  tnul  and 
the  jury  must  be  convinced  to  a  moral  certainty 
and  beyond  a  reasonable  doubt  that  the  defend- 
ant was  not  without  gnilt  was  properir  ttfiued, 
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as  the  words  "not  without  fmilt"  wer^  calculat- 
ed to  confuse— Daniel  v.  State,  71  So.  79. 
®=3789(5)  (A]a.App.)  In  a  homicide  case,  an 
instruction,  tbnt  no  proof  of  guilt  will  satisfy 
the  demands  of  the  law  if  it  does  not  convince 
the  jury  beyond  reasonable  doubt  that  the  de- 
fendant is  necessarily  guilty,  was  properly  re- 
fused, as  the  use  of  the  word  "necesaarily"  in 
effect  asserted  that  the  evidence  must  exclude 
all  doubt  of  guilt— Daniel  v.  SUte.  71  So.  79. 
«=»798(1)  (Ala.)  Defendant's  requested  instruc- 
tion on  reasonable  doubt  of  one  Juror  held  prop- 
erly refused.— Martin  v.  State.  71  So.  693. 
^^907(1)  (Ala.)  Argumentative  charges  were 
properly  refused.— Madison  v.  State,  71  So.  706. 
4»807  (1)  (Ala.App.)  Charges  held  argumen- 
tative.—Wilson  V.  State,  71  So.  971. 
4=s>807(2)  (Ala.)  Requested  instruction  in  pros- 
ecution for  homicide  on  duties  of  jurors  to  stand 
by  their  individual  cmvictlons  held  properly  re- 
fused as  argamentative.— White  v.  State.  71  So. 
452. 

^»809  (Ala.)  Instruction  in  prosecution  for 
murder  held  properly  refused  as  coufiising  and 
misleading.— White  v.  State,  71  So.  452. 
<g=>809  (Ala.App.)  A  charge,  "Then  a  strong 
presumption  arises  theie  was  no  felonious  in- 
tent," was  elliptical  and  misleadins  for  th*  omla- 
siou  of  "tbaf after  "arises."— Spinka  v.  SUte, 
71  So.  623. 

«=>8II(2)  (Ala.)  Requested  diarges,  giving  un- 
due prominence  to  a  portion  of  the  evidence, 
were  properly  refosed^^Madiaon  t.  State,  71 
So.  700. 

<&=»8II(5)  (A]a.App.)  Instruction  held  errone- 
ous, as  singling  out  her  testimony. — Herring 

V.  Stote,  71  So.  974. 

^=»8I4(1)  (Fla.)  Chaiges  may  properly  be  re- 
fused when  they  are  inapplicable. — Uorey  v. 
State,  71  So.  828. 

«s>8l4(3)  (Ala.App.)  Instructions  held  proper- 
ly refused  as  amtract.— Mitchell  t.  State,  71 
So.  982. 

«a»8IS(8)  (Ala Aw.)  Instruction  held  errone- 
ont  aa  looting  evidence.— Herring  v.  State,  71 
So.  974. 

«s»823(6)  (Ala.App.>  An  instruction  held  not 
prejudicial,  in  view  of  other  portions  of  the 
charge.— Murphy  v.  Stete,  71  So.  967. 

(H)  Re«««ats  for  lastvvetloaa. 

«S9824(12)  (Ala.)  One  accused  of  murder  must 
request  a  definition  of  the  doctrine  of  reasonable 
donbt  in  relation  to  other  specific  charges. — 
White  V.  State,  71  So.  452. 
€=»825(1)  (AIa.App.)  Where  an  instruction  cor- 
rectly states  the  law,  but  accused  fears  It  may 
mislead  the  jury,  he  should  request  an  e»lan- 
atory  charge.- Murphy  v.  State,  7X  So.  967. 
^=9829(1)  (Ala.)  Requested  charges,  substsnti- 
ally  covered  by  special  charses  given,  were 
properly  refnscd. — Madison  v.  State,  71  So.  706. 
^3>829(1)  (Ala.App.)  In  a  homicide  case,  it 
was  not  error  to  refuse  an  instruction  fully  cov- 
ered by  other  tnstructiona.— Daniel  v.  State,  71 
So.  79. 

«s»829(l)  (AlaApp.)  Under  Acts  1915,  p.  815, 
it  is  not  error  to  refuse  requested  instructions 

adequateh-  covered  by  other  portions  of  the 
charge.— Murphy  v.  State,  71  So.  907. 
«=3>829(1)  (Fla.)  Charges  may  properly  be  re- 
fused when  they  are  covered  by  other  cbargea.— 
Gorey  v.  State,  71  So.  828. 

«3»B29(1)  (Fla.)  It  is  nut  error  to  refuse 
diarge  in  substance  sufiSciently  covered  by 
charge  given,— Stone  v.  State.  71  So.  034. 
®=»829(12)  (Ala.App.)  Defendant's  requested 
charge  on  corroboration  held  fully  covraed  by 
the  charge  given  for  defendant.- Herring  t. 
State.  71  Ho.  974. 

4=9830  (Ala.App.)  The  use  of  the  word  "seg- 
regatery"    for    '"segregately"    justified    the  re- 


fusal of  defendant's  instruction  that  before  the 
jury  could  convict  each  juror  must  separately 
and  "segr^tery"  be  satisfied  beyond  reason- 
able doubt  of  hla  coilt^Herring  t.  State,  71 
So.  974. 

•S=9830  (Fla.)  Charges  may  properly  be  refua; 
ed  when  they  are  incorrect. — Gorey  T.  State,  71 
So.  328. 

(J)  Cnstodri  Conduct,  and  Dcllberatl««B 

of  Jury. 

«=3858(4>  (Fla.)  Where  charges  are  indorsed  as 
refused  because  covered  by  other  charges,  it 
is  not  error  to  permit  them  to  be  taken  to  jury 
room  where  no  harm  reasonably  could  have  re- 
sulted.—Stone  V.  State,  71  So.  634. 
«=3863(2)  (Ala.)  Where  the  jury  merely  re- 
qneated  further  instructions  as  to  justilicatton 
of  deceased  in  firing  on  defendant  when  he  dis- 
covered him  on  his  premises  late  at  night,  it  was 
unnecessary  to  define  the  doctrine  of  reasonable 
doubt.— White  t.  State,  71  So.  462. 

(K)  Verdlet. 

^9878(2)  (Ala.App.)  Overruling  of  demmrer 
to  counts  subject  to  demurrer  would  not  work 
a  reversal  of  a  judgment  of  conviction  follow- 
ing a  general  verdict  not  specifying  the  count 
under  which  it  was  found  as  the  verdict  woold 
be  referred  to  a  good  count— Hancock  v.  State, 
71  So.  973. 

9=>892  (La.)  Verdict  indorsed  on  indictment 
and  signed  by  foreman  of  jury  will  be  accepted 
in  preference  to  verdict  as  recorded  by  clen^— 
State  T.  Murray,  71  So.  510. 

Xm.  MOTIONS  FOB  NEW  TBJAL 
AND  IN  ABREST. 

«s»939(l)  (La.)  New  trial  should  not  be  gran^ 
ed  for  newly  discovered  evidence  of  witnesses 
whose  testimony  could  have  .been  produced  on 
first  trial,  where  defendant  knew  tney  were  in 
possession  of  facts  which  they  pn^rase  to  te*- 
tify.— Stete  T.  Pallet,  71  So.  9S1. 

XIT.  JUDOMENT,  SENTENCE,  AND  ' 
FINAL  COMBCITMENT. 

«=3982  (La.)  Under  Act  No.  74  of  1914,  {  7, 
authorising  suspension  of  sentence  in  certain 
cases,  a  defendant  charged  with  misdemeanor 
may,  after  conviction,  show  that  he  had  not 
theretofore  been  oonvicted  of  any  felony  or  mis> 
demeanor.— SUte  v.  Defatte,  71  So.  19Qw 

XV.  APPEAL  AND  ERROR  AND 
CERTIORARI. 

(A)  Fon   of  Remedy,  Jnrlsdletloa* 
Riarht  of  Review. 

«=>1005  (Ala.App.)  Code  1907,  {  6256,  as 
amended  by  the  act  approved  September  22, 
1915  (Acts  191B,  p.  70S),  specifically  authoris- 
ing omission  from  transcript  on  appeal  of  or- 
der for  special  venire  to  be  drawn  as  in  case 
of  capital  felonies,  took  effect  from  and  after 
its  passage  as  to  all  matters  to  be  reviewed 
on  appeal  IrreBpective  of  date  of  trial.— Price 
T.  State,  71  So.  972. 

^=91020  (La.)  In  sentence  to  pay  fine  exceeding 
$300,  and  in  default  of  payment  to  be  imprison- 
ed, fine  is  "actually"  Imposed  within  Const, 
art.  85,  conferring  on  .Supreme  Court  appellate 
jurisdiction.— Stete  v.  Abraham,  71  So.  769. 

(D)  RMOVd  mad  Proccedlavs  Hot  la  Ree- 
ord. 

«=>l086a4)  (A1a.App.)  Where  the  bill  of  ex- 
ceptions does  not  disclose  the  grounds  of  ac- 
cused's objectlfm  to  testimony,  nothing  Is  pre- 
sented for  review.— Murphy  v.  Stete,  71  8a 
9e7. 

«s>l088(19  (Ala-App.)  Although  the  judgment 
showed  that  a  demurrer  to  the  complaint  waa 

overruled,  where  the  demurrer  itsHf  whs  not  in 
the  record  but  appeared  only  in  the  bill  of  ex- 
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e^ttloDB,  the  gnestiona  songht  to  be  raised  br  it 
were  not  presented  for  review. — Glenn  t.  City 
of  PrattTille,  71  So.  75. 

^1090(14)  (Ala.App.)  A  general  affirmative 
charge  reouested  in  writing  by  defendant  can- 
not be  reviewed  on  appeal  in  absence  of  bill  of 
oieeptiona.— Frarier  v.  State,  71  So.  981. 
«»i09l(l)  (La.)  Notation  by  clerk  of  court  In 
criminal  case  that  defendant  excepted  and  re- 
served bill  cannot  Ik  considered  a  "bill  ot  ex- 
ceptions."—State  v.  Matassa,  71  So.  190. 
«=>10gi(9)  (Ala.App.)  In  order  to  have  the  re- 
fusal of  requested  instructions  reviewed,  the 
bill  of  exceptions  need  not  affirmatively  show 
their  presentation  to  the  court  before  the  jury 
retired.— Murphy  v.  State.  71  So.  967. 

1 094  (Ala.App.)  A  record  proper  showing 
a  regular  conviction  on  an  indictment  charging 
the  offense  for  which  defendant  was  convicted, 
bat  containing  Do  bills  of  exceptions,  after  the 
expiration  of  the  time  for  filing  such  biUs,  pre- 
sented no  error  reauiring  reversal.^ — ^Douglas  v. 
State,  71  So.  S14. 

«s>l094  (AlaJ^pp.)  Wbere  the  time  for  pre- 
senting and  signing  a  bill  of  exceptions  had  ex- 
pired oefore  the  submission  of  tlie  cause,  and 
no  reason  was  shown  for  not  liaving  the  rec- 
ord filed,  the  Attorney  Goieral's  motwn  to  dis- 
miss the  appeal  would  be  granted. — ^Kennamer 
v.  State,  71  So.  981. 

4=91104(3)  (La.)  When  a  transcript  of  appeal 
in  criminal  case  does  not  contain  bill  of  excep- 
tions or  assignment  of  errors.  Judgment  will  be 
affirmed.— State  v.  Matassa,  71  So.  190. 
4=^1120(1)  (Ala.)  Krror  cannot  be  predicated 
upon  the  asking  of  a  question  which  the  record 
fails  to  show  was  asked  and  objected  to  or  ex- 
cepted to.— Wilson  V.  State,  71  So.  116. 
^1122(1)  (Ala.App.)  Where  transcript  con- 
tained no  bill  oi  exceptions  and  did  not  set  out 
the  oral  charge,  Oourt  of  Appeals  cannot  say 
whether  particular  written  charge  waa  covered 
b^  oral  charge,  or  whettier,  from  evidence,  par- 
ticular written  charge  was  properly  given  or 
refused.— aay  v.  State,  71  So.  982. 

1 122(1)  (AlB.App.)  Wbere  the  transcript 
contains  no  bill  of  exceptions  and  does  not  set 
out  the  oral  charge,  aa  provided  by  Acts  1915, 
c  815,  Court  of  Appeals  cannot  review  written 
charges  requested  oy  defendant. — Mitchell  t. 
SUte,  71  So.  982. 

^1124(1)  (La.)  Grounds  for  new  trial  based 
on  facts  which  are  not  brought  up  cannot  be 
considered  on  appeal.— State  v.  Ashworth,  71  So. 


(F)  Dlsmlssml,    Heulnir,  &iid  R«hc»lnK 

«=3|  131(4)  (A1a.App.)  Where  the  certificate  of 
appeal  shows  a  conviction  and  notice  of  appeal 
In  NoTeuber,  1916,  but  no  further  steps  were 
taken  to  perfect  an  appeal,  it  was  subject  to 
dismissal  on  motion  in  May,  1916. — Martin  v. 
State,  71  So.  .981. 

4=»M3I(4)  (Ala.App.)  Where  appeal  was  tak- 
en in  November.  1915,  held  that  no  further 
steps  to  perfect  same  naving  been  taken,  ap- 
peal may  be  dismissed  on  regular  call  In  May, 
I916.-Neel7  t.  State,  71  So.  981. 

4=^1 134(^  (Ala.)  On  appeal  from  a  conviction, 
the  court,  when  reversal  is  reguired  on  other 
grounds,  need  not  consider  improper  argument 
of  counsel,  since  that  would  not  arise  on  anoth- 
er trial- Wilson  v.  State,  71  So.  115. 

«=>l  134(3)  (La.)  The  Supreme  Court's  jurist 
tion  is  limited  to  gueationa  of  law.— State  t. 

Fulco,  71  So.  133. 

«s»M34(^  (Alajipp.)  Where  an  appeal  was 
taken  and  bill  of  exceptions  signed  before  amend- 
ment of  the  Code  to  authorize  appeals  from  rul- 
ing on  motion  for  new  trial  in  criminal  cases, 
the  appeal  was  governed  by  the  pre-existing 
mla,  and  the  court  on  appeal  could  not  consider 


the  ruling  for  new  trial.— Sherrod  v.  State,  71 
So.  76. 

134(4)  (La.)  The  Supreme  Court,  having 
no  jurisdiction  of  questions  of  fact  in  criminal 
proaecQtiou,  cannot  reverse  ruling  on  motion  for 
new  trial  where  bill  of  exceptions  does  not  pre- 
sent distinct  question  of  law.— State  t.  Mataasa, 
71  So.  191. 

€=>II34(6)  (Ala.App.)  Where  an  objection  to 
a  question  was  properly  sustained,  the  court 
would  not  be  put  in  error  because  tlie  ground  of 
objection  urged  was  improper.— DanieT  v.  States 

71  So.  79. 

«=9 1)37(6)  (A]a.App.)  Defendant,  who  rejected 
court's  offer  to  permit  him  to  make  proof  of 
offer  of  restitution,  after  proper  predicate  had 
been  laid,  cannot  OHnplaln  of  original  exclu- 
sion of  the  evidence. — Spinks  t.  State,  71  So. 
623. 

4=9 1 144(2)  (r^a.)  Presumption  ia  that  grand 
jury  was  duly  organized.— State  T.  Dorr,  71 

So.  509. 

«s»t  144(0)  (La.)  Under  Rev.  St.  {  607.  sick- 
ness or  necessary  absence  of  coroner  will  be  pre- 
sumed where  deputy  coroner,  has  acted  in  hold- 
ing inquest  unless  bill  of  exceptions  shows  tha 
contrary.— State  v.  Ashworth,  71  So.  800. 
«=>  1 144(12)  (Ala.App.)  The  introduction  ot  a 
letter  against  objecnon  by  defendant  will  un 
appeal  be  presumed  proper,  where  neither  the 
letter  nor  its  contente,  are  included  in  the  tran- 
script—BufEord  T.  State,  71  So.  614. 
®»II5I  (La.)  Hie  dlscredou  of  the  court  in 
ruling  on  a  motion  for  a  continuance  will  not 
ordinarily  be  disturi>ed  where  it  doea  not  appear 
that  accused  was  prejudiced  tliereby.— 4}tate  v. 
Fulco,  71  So.  133. 

«=>IIS3(4)  fAla.)  In  examination  of  expert 
witnesses,  the  range  of  the  examination  ia 

largely  within  the  <Bscretion  of  the  trial  court, 
which  in  the  absence  of  prejudice  will  not  tM 
revised.— Wilson  v.  State,  71  So.  115. 
«=»  1159(2)  (Ala.App.)  Under  Acta  1915,  p.  940, 
i  3,  forbidding  any  presumption  on  appeal  in 
favor  of  the  judgment  or  conclusions  of  the 
court  in  misdemeanor  eases  tried  without  jury, 
the  judgment  in  such  casea  will  not  be  dis- 
turbed unleas  the  facto  are  dearly  and  palpa- 
bly insufficient  te  sustain  it^Danal  v.  State, 
71  So.  976. 

^»  1 1 60  (Fla.)  A  verdict,  sapp<n:ted  by  some 
evidence  and  concurred  in  by  the  judge  by  deny- 
ing a  new  trial,  will  not  be  disturbed,  in  the 
absence  of  a  showing  that  the  jurors  were  im- 
properly inSuenced  by  matters  outside  the  cri- 
denceWackson  t.  State,  71  Sa  41. 

<^  1 167(8)  (Ala.App.)  Under  rule  46  QTtt 
Ala.  xxi,  61  South,  ix).  the  mere  fact  that  a 
plea  was  erroneously  disposed  of  on  motion  Co 
strike  rather  than  on  demurrer,  is  insufficient 
to  require  reversal  if  no  substantial  right  ot  the 
defendant  was  probably  injnrioualy  affected.— 
Sherrod  v.  State,  71  So.  76. 

«=»II67(6)  (Ala.App.)  Any  error  in  overruling 
a  demurrer  to  several  counte  was  error  without 
injury,  where  the  court  aubseguently  gave  de- 
fendant the  affirmatlTe  dia^  aa  to  each  of 
those  coontar-Hancock  v.  Stat^  71  So.  873. 

«==>II69(3)  (Ala.)  The  admission  of  eridence 
was  not  prejudicial  to  accuiied,  where  the  same 
fact  was  testified  to  by  numerous  other  wituera- 
es  without  objection  and  admitted  by  defendant. 
— Lightner  T.  State,  71  So.  469. 
4»H69(3)  (Ala.App.)  In  a  larceny  trial  a 
witness  Identifying  defendant's  handwriting 
is  properly  qualified  by  later  testimony  of  de- 
fendant that  the  witness  "is  familiar  with  my 
handwriting;  we  have  had  a  nnmber  of -let- 
ters pass  between  na."- Bufford  v.  State,  71 
So.  614. 

4=»II69(9)  (AIa.App.)  Any  error  In  the  admis- 
sion of  the  prosecuting  witness'  conclusion 
was  harmless,  where  In  her  subset^uent  tedti- 
mony  she'  detailed  the  facts  conatitutinK  the 
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transacdon  in  qQestioD.~Hening  t.  State,  71 
So.  &T4. 

^1169(12)  (Fla.)  Technical  error  Id  admitting 
testimony  aa  to  statementH  or  confessions  by  ac- 
cused WDile  in  custody  is  not  ground  for  re- 
versal  when  there  is  other  evidence  of  confes- 
sions and  there  Is  erldenee  to  sustain  verdict.— 
Gorey  t.  State,  71  So.  328. 
4=3 1 170(4)  (Ala.App.)  Where  the  question,  "Do 
you  know  what  Mr.  D.  was  doing  ?"  was  im- 

Sroperly  ruled  out,  but  the  witness  later  testi- 
ed  fnlly  as  to  the  conduct  of  the  parties  imme- 
diately Defore  and  during  tlie  affray,  the  error 
was  barmleas.— Daniel  v.  State,  71  So.  79. 

In  a  homicide  case,  where  the  question,  "Did 
D.  strike  the  first  lick?"  was  improperly  ruled 
out,  but  the  witness  later  testified  that  the  de- 
ceased struck  the  first  blow  and  that  the  defend- 
ant "struck  back,"  the  error  was  harmless.— Id. 
4=s>l  171(1)  <Ala.App.)  In  a  prosecution  for  vi- 
<^atin£  the  prohibition  law,  the  statement  of 
the  soUdtor  tlut  "you  must  deal  with  a  n^ro 
in  the  B^t  of  the  fact  that  be  is  a  negro,  and 
applying  your  experience  and  common  sense," 
was  prejudicial  error. — Simmons  t.  State,  il 
So.  979. 

«=»II7IC1)  (La.)  U  is  not  every  idle  or  Irrele- 
vant remai^  by  diatrict  attorney  during  trial 
which  will  cause  case  to  be  remanded.— State  v. 
Murray,  71  So.  510. 

172(1)  (Ala.App.)  Rerersal,  will  not  be 
granted  for  a  merely  mloUadlng  charge,  unless 
It  dearly  prejudiced  the  accused.— Murphy  t. 
State,  71  So.  967. 

1 1 77  (Ala.App.)  Where  the  record  recited 
that  upon  arraignment  defendant  j;>Ieaded  not 
guilty,  that  the  Judgment  entr^  recited  that  he 
pleaded  not  guilty,  and  not  guilty  by  reason  of 
insanity,  was  unimportant,  where  tse  Judgment 
entry  showed  that  he  bad  the  benefit  of  both 
pleas.— Marks  v.  State,  71  So.  983. 
<&=3ll78  (Ala.)  On  appeal  of  a  criminal  case 
after  finding  on  questions  insisted  upon  by  coun- 
sel in  his  argument  of  the  cose,  it  is  the  dntr 
of  tihe  court  to  give  careful  consideration  to  aU 
other  quesdons  presented  by  the  record.— Daw- 
son T.  State,  71  So.  722. 

(H)  Determination  and  DIsyoaltlon  ot 
Canae. 

«S9|I82  (Ala.A^p.)  Where  the  time  for  pre- 
senting and  having  signed  a  bill  of  exceptions 
had  expired  and  the  transcript  contained  no 
bill  of  exceptions,  and  the  proceedings  shown  by 
the  record  proper  were  regular  and  showed  no 
reversible  error,  held,  a  conviction  will  be  af- 
firmed-^ibson  v.  State,  71  So.  614. 

4s>il82  <Ala.App.)  Where  the  transcript  con* 
tained  a  certificate  of  the  trial  judge  that  the 
time  for  tendering  a  Mil  of  exceptions  had  ex- 

£ired.  and  that  no  bill  had  been  tendered  with- 
1  the  time  allowed  by  law,  and  the  record  prop- 
er showed  that  the  proceedings  were  regular 
and  contained  no  reversible  error,  held  a  con- 
viction will  be  affirmed.— Woods  v.  State,  71  So. 
614. 

^:>I182  (Ala.App.)  On  an  appeal  from  a  con- 
victiOD  upon  the  record  proper,  where  no  bill 
of  exceptions  was  duly  presented,  and  the  court 
reviewing  the  record,  as  required  by  Code  1907, 
I  6264,  found  that  the  proceedings  and  judg- 
ment entry  were  regular,  and  no  error  appeared, 
the  judgment  will  be  affirmed.— Sturdivant  v. 
State,  71  So.  978. 

182  (Ala.App.)  Where  an  appeal  Is  on  tbe 
record  proper  without  a  bill  of  exceptions,  and 
the  Court  of  Appeals,  as  required  by  statute, 
has  examined  the  record  filed  and  finds  the 
judgment  entry  regular,  together  with  proceed- 
ings in  support  thereof,  the  judgment  will  be 
affirmed.- Doutfaard  v.  State,  71  So.  979. 
«S3|I82  (Fla.)  Where  there  is  ample  evidence 
to  sustain  verdict  and  nothing  to  indicate  that 
jury  were  not  governed  by  evidence,  and  no 


material  errors  appear,  judgment  will  be  af- 
firmed.—Sttme  V.  State,  71  So.  634. 
«=>II82  (La.)  Where  transcript  contains  no 
bill  ot  exception  and  there  has  been  no  assign- 
ment of  error  and  no  error  is  patent  on  face  of 
record,  conviction  will  be  anirmed.— State  t. 
Tuminello,  71  So.  190. 

«=»il88  (Fla.)  Where  Gen.  St  1906.  i  4012, 
providing,  in  case  of  sentence  to  fine  and  im- 
prisonment, for  additional  period  of  imprison- 
ment in  default  of  payment  of  fine  and  costs,  is 
not  complied  with,  judgment  will  be  reversed 
and  cause  remanded  for  proper  sentence.— Smith 
V.  State,  71  So.  916. 

XVn.  PimiSHMENT  AND  PBEVIiN- 
TION  OF  CBIME. 

«s»l208(4)  (Ala.App.)  Under  Code  1907.  fi 
7620,  providing  when  court  may  sentence  to 
hard  labor,  and  section  7635^  providing  when 
additional  hard  labor  may  be  imposed  for  costs, 
where  txarm  of  imprisonment  imposed  did  not 
exceed  two  years,  sentence  to  hard  labor  for 
county  was  proper,  though  additional  sentence 
to  hard  labor  was  imposed  for  payment  of  costs. 
—Smith  T.  State,  71  So.  979. 

CROPS. 

See  Agricnltare,  «=»11,  12. 

CROSS-ERRORS. 

See  Appeal  and  Error,  «»747. 

'  CROSS-EXAMINATION. 

See  WltOMMl,  «»268-289. 

CROSSINGS. 

See  Bailroads,  «=»9S,  99,  SOO-SEO. 

CRUELTY. 

See  TJintct,  «=a27. 

CURATIVE  ACTS. 

See  Public  lAnds,  «=»61. 


CURTESY. 


See  Dower. 


CUSTODY. 

See  Divorce,  «sD>29a 

CUSTOMS  AND  USAGES. 

See  Waters  and  Water  Courses,  «=>194. 

DAMAGES. 

See  Assault  and  Battery,  «=>3S;  Attadiment. 
^270  ;  Carriers,  ^135,  229,  277;  Chattel 
Mortgages,  4=»240 ;  Covenants,  ^=3130;  Em- 
inent Domain,  ®=>124;  Insurance,  ®=»530: 
Munidpal  Corporations,  ^=9399,  706;  Sales, 
«=s>4L8 ;  Telegraphs  and  Telephones,  <=3>68- 
70;  Trespass,  ^a52. 

n.  NOMINAI.  DAMAGES. 

4=9l2  (Ala.)  In  absence  of  data  to  determine 
amount  of  damages  to  railroad  employ^  result* 
ing  from  permanent  Injuries  for  wbldi  road  is 
liable,  such  employ^  U  entitled  to  nominal  dam- 
ages.—Alabama  Great  Soathem  R.  Co.  v.  Tay- 
lor, 71  So.  676. 

m.  OROmfDS  AITD  SUBJECTS  OF 
COMPENSATORY  DAMAGES. 

(A)  Direct    or    Remote,    Comtlnseat,  or 
ProMpcctlve  Conseanences  or  lioasea. 

«=»30  (Ala.)  Where  a  railroad  is  liable  for  its 
servant's  permanent  injuries,  damnifying  con- 
sequences resulting  from  such  injuries  are  of 
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elements  of  recoverable  damages. — Alabama 
Great  Sonthem  R.  Co.  v.  Taylor,  71  So.  676. 

CB)  AnHM^attoB,  MItlsaCltm,  mm*.  Bedac- 
tloa  of  Iioaa. 

'S=>62(4)  (Ala.App.)  In  action  for  breach  of 
contract  for  rental  of  land  on  shares,  although 
relation  was  that  of  tenants  in  common,  and  not 
a  CMitract  for  hire,  under  Code  1907.  1  4743, 
measure  of  damages,  held  to  be  on  halt  value 
of  probable  crops,  less  one-half  fertilixer,  and 
what  plaintiff  did  or  could  have  received  in 
similar  employment— T.  L.  Farrow  Mercantile 
Co.  V.  Riggins,  71  So.  963. 
®=>62(4)  (La.)  Where  a  lessee  abandons  the 
premises,  the  lessor  should,  if  possible,  minimize 
the  prospective  loss  by  finding  tenants. — Henry 
Rose  Mercantile  &  Mfg.  Co.  v.  Smith,  71  So. 
187. 

VH.  INADEQUATE   AND  EXCESSIVE 
DAMAGES. 

«=!>l32a)  (La.)  An  award  of  $1,500  for  dis- 
located shoulder  to  man  in  prime  of  life  is  ex- 
cessive, and  will  be  reduced  to  $1,000. — Jones  v. 
Tremont  Lumber  Co.,  71  So.  862. 
<S=>I32(1S)  (Miss.)  Yerdict  of  ^100  in  action  (or 
bite  of  a  dog  held  so  grossly  madequate  as  to 
indicate  prejudice  or  reckless  disregard  of  the 
testimony.— White  v.  McBee,  71  So.  80t 

▼nZ.  PI.EADINO,  ETIDENOE,  AND 
ASSESSUENT. 

(A)  Pleadlns. 

<=»I54  (Ala.)  The  question  of  the  recoverabll- 
ity  of  claimed  elements  of  damages  f^ould  be 
raised  by  objection  to  the  admission  of  evidence 
or  to  the  instructions  or  by  motion  to  strike, 
rather  than  by  a  plea. — Western  Union  Tele- 
graph Co.  V.  Favish,  71  So.  183. 
^=>I57(2)  (Ala.)  Matter  in  mitigation  of  dam- 
ages is  admissible  under  the  general  issne. — 
People's  Shoe  Co.  v.  Skalty.  71  So.  719. 

(B)  K^ldemce. 

^=9182  (Ala.App.)  In  an  action  for  breach  of 
contract  of  rental  of  land  on  shares,  evidence 
of  financial  condition  of  the  plaintiff  at  time  of 
breach,  held  admissible  on  question  whether 
he  coiud  have  minimized  damages.— T.  L.  Fai^ 
•row  Mercantile  Co.  v.  Riggins,  71  So.  968. 

lO  Pvocepillnara  tor  Assessment. 

9=»208(1)  (Miss.)  In  action  for  damages  to  a 
shipment  of  horses,  defendant's  motion  at  the 
conclusion  of  plaintiff's  evidence  for  a  peremp- 
tory instruction  held  properly  overruled,  where 
plaintiff  was  entitled  at  least  to  nominal  dam- 
ages.—Illinois  Cent  R.  Co.  t.  Mahon  Live  Stock 
Co.,  71  So.  802. 

^»208(3)  (Ala.)  Whether  plaintiff  was  perma- 
nently injured  held  for  jury. — Alabama  Great 
Southern  R.  Co.  v.  Taylor,  71  So.  676. 
^:»2I6(6)  (Ala.)  Instruction  advising  jury  on 
hypothesis  that  there  was  evidence  warranting 
finding  of  compensatory  damages  for  permanent 
injuries  held  warranted  by  evidence,  though 
mortality  tables  were  not  offered.— Alabama 
Great  Soutbem  R.  Co.  v.  ^lor,  71  So.  676. 

DEATH. 

See  Abatement  and  BeviTal.  «s»48-72;  Onn- 
mon  Law.  <»14. 

U.  ACTIONS  rOB  CAUSING  DEATH. 
(A)  Rlsht  of  Action  Rmd  Defenses. 

«=»8  (Miss.)  The  law  of  the  state  where  the 
plaintiff's  intestate  was  killed  must  govern  in 
an  action  for  his  wrongful  death,  brought  by  the 
administrator  in  Mississippi. — Wheeler  v.  South- 
em  Ry.  Co.,  71  So.  812. 

®=9|6  (Fla.)  Action  by  administrator  under 
federal  Employers'  Liability  Act  will  lie,  though 
death  Allowed  immediately  upw  injury  Inflict- 


ed.—LouisriUe  ft  N.  B.  Co.  T.  Blioda,  71  So. 
369. 

^ISa)  (Fla.)  Under  federal  Employers'  Lia- 
bility Act,  as  amended  by  Act  April  5,  1910, 
administrator  has  option  to  sue  for  loss  to  es- 
tate of  intestate  generally,  or  particular  loss  to 
special  beneficiary  named  in  statute. — ^LouisrUle 
&  N.  R.  Co.  V.  Rhoda,  71  So.  369. 
<&S927  (Miss.)  Under  the  wrongful  death  stat- 
ute (Code  1906,  §  721),  there  can  be  no  recovefy 
for  death  caused  by  injuries  for  which  deceawsl 
recovered  judgment  while  living. — Harris  t.  R- 
iinois  Cent.  R.  Co.,  71  So.  878. 
€=^32  (Miss.)  Under  Shannon's  Code  Tenn.  ff 
4025,  4106,  the  mother  of  an  ille^timate  child 
is  the  next  of  kin,  and  as  such  might  maintain 
an  action  by  the  administrator  for  damages  tar 
ber  son's  wrongful  deaths— Wheder  v.  South- 
ern By.  Co.,  71  Sa  812. 

(B)  Dnmnves,  Forfeltnre,  or  Fine. 

®=»IOI  (Miss.)  Widow  of  railroad  employ^  su- 
ing for  his  death  under  Code  1906.  {  721,  who 
sought  to  enlarge  her  recovery  on  account  of 
the  existence  of  children  by  decedent's  former 
marriage,  held  unable  to  claim  entire  proceeds 
of  litigation  on  ground  that  such  children  were, 
in  fact,  iU^timate.— Howard  v.  Kelly,  71  Sa 

DEBTOR  AND  CREDITOR. 

See  Asidgnmenta  for  Benefit  of  Oredlton. 

DECEIT. 

See  Fraud. 

DECLARATIONS. 

See  Evidence.  «=»268. 

DECREE. 

See  Equity,  ^»419-42S. 

DEEDS. 

See  Ovenants;    Etitoppel.  ^»2fi;  Evidence, 
«=»419;    Execution.   «s>319:  Fraudulent 
Conveyances;     Mortgages;  Taxation. 
761-78S;  Vendor  and  PuNhaaer,  ^254. 

Z.  REQUISITES  AND  TAUDITT. 

(A)  ITatsre  ftnd  Bsaenllals  of  Cobtctbh*- 

es  In  General, 

€=>I9  (Miss.)  Failure  to  support  a  grantor  as 
promised,  as  consideration  for  his  deed,  does 
not  entitle  him  to  have  the  deed  canceled.— 
Lowrej  v.  Lowrey.  71  So.  809. 

m.  OONSTBirCTION  AND  OPEBA^ 
TION. 

(A)  General  Roles  of  Constraetloa. 

<S=>99  (Ala.)  To  be  admissible,  a  supplemental 
writing,  not  referred  to  in  a  deed,  must  be  writ- 
ten contemporaneously  with  the  deed ;  must  be 
physically  before  the  grantor  when  he  executes 
the  deed;  must  be  dekvered;  and  must  not  con- 
tradict the  deed  or  be  inconsistent  with  that 

6 art  of  it  which  it  purports  to  supplement — 
:yle  V.  Jordan,  71  So.  417. 
A  supplemental  writing  on  a  separate  piece 
of  paper,  containing  matter  of  description  addi- 
tional to  that  in  the  deed,  but  contradicting  the 
deed  both  as  to  iwrties  and  eonrideration,  Acid 
not  properly  received  in  evidence  as  a  part  of 
the  deed. — Id. 

The  rule  is  not  abscdute  that  a  deed  and  a 
supplemental  paper  claimed  to  be  a  pert  of  it 
shall,  on  their  face,  indicate  a  reference  to  each 
other  and  in  some  cases  parol  evidence  of  con- 
temporaneous facta  may  be  admisaiUe  to  show 
tlieir  ccmnectiMi,  If  tliere  ia  pnxtf  of  id«itit7  and 
unity.— Id. 

(B)  Propertr  Convey-ed. 

«=>II4(3)  (La.)  Although  seller  Intended  toseU 
entire  area,  where  her  act  of  sale  fixed  the 
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north  or  lake  aide  boundary  line  as  a  line 
boonded  by  another  tract,  including  the  strip 
in  dispute,  her  sale  must  necessarily  be  so 
limited. — Beugnot  v.  Mew  Orleans  Land  Co., 
71  So.  947. 

A  sale  of  an  area  bounded  by  fences  along 
the  south  and  west  side,  the  ends  of  which  were 
projected  into  the  water,  and  by  a  bayou  on  the 
east  Bide  and  a  canal  on  the  north  side,  serv- 
ing to  hold  cattle  pastured  therein,  was  a 
per  aversionem,  with  the  canal  as  one  ot  uie 
Doundaries.—Td. 

DE  FACTO  OFFICERS. 

Sm  JvAgm,  «s»6;  JoaticM  of  the  Peace,  ^soQ. 

DEFAMATION. 

Se*  Ubel  and  Slander. 

DEFAULT. 

See  Contracts,  «»2e4,  277;  Inouranee,  4b» 
849;  Judgment,  «=»180-178;  Vendor  and 
Pnrchaier,  «s>169,  185. 

DELAY. 

See  Contracts,  ^301 :  SalM,  ^170 ;  Vendor 
and  Purchaser,  ^alSS-lTT. 

DELEGATION  OF  POWER. 

See  Eminent  Domain,  ^10;  muEation.  ^29. 

DELIVERY. 

See  Carriers,  «=394;  Chattel  Mortgages, 
66;  Sales.  «=>117-176. 

DEMAND. 

See  Bins  and  Notes,  ^=»394,  898;  Contracts, 
«=5277. 

OE  MINIMIS  NON  CURAT  LEX. 

See  Attachment,  «a»13a 

DEMONSTRATIVE  EVIDENCE. 

See  Criminal  Law,  «=>4(>4. 

DEMURRER. 

See  Criminal  Law.  «»1167;   FleMUng.  «si 

194r-222. 

DEPARTURE. 

See  Pleading,  «=s>180. 

DEPOSITS  IN  COURT. 

See  Tender,  4b»24. 

DEPUTY  CLERKS. 

See  Jury,  «=5>72. 

DESCENT  AND  DISTRIBUTION. 

See  Adoption,  €=>21 :  Dower  *,  Executors  and 
Administrators ;  Wills. 

m.  BIGHTS  Ain>  iJABii.rnE»  of 

HEIB8  Ain>  DISTRIBUTEES. 

( a )  Ad  Tiwee  me  n  ta. 

«»I09  (La.)  Debt  due  by  way  of  interest,  but 
alleged  to  have  been  remitted,  is  subject  to  col- 
lation as  any  other  debt.— Ruan  t.  Bisan,  71 
So.  SSL 

(O  Debts  of  iBteatate  a«d  iBOnsabnuMoa 

on  Froperty. 


^119(1)  (HisiL)  Suit  by  a  receiver  of  an  in- 
solvent bank  cannot  be  maintained  against  heirs 
of  a  deceased  director  for  the  letter's  gross 


neeligence  as  director,  bis  remedy,  if  any.  being 
to  have  an  administrator  of  the  estate  appMnte£ 
-Ventress  v.  Wallace,  71  So.  686. 

DESCRIPTION. 

See  Deeds,  ^114;  Bzecution.  «s»222;  Forg- 
ery, «s»28:  Insurance,  ^b164;  Taxation, 
«=>421.  7a(. 

DESERTION. 

See  Divorce,  ^S7. 

DETINUE 

See  Beplevin. 

■8=>6  (Ala.)  The  mortxage  of  properly  alleged  to 
have  been  wrongfully  obtained  is  not  the  founda- 
tion of  a  suit  in  detinue,  although  the  right  to 
possession  may  rest  wholly  on  the  mortgase,  but 
the  gist  of  the  action  is  the  detention.— Rnight 
V.  Garden.  71  So.  715. 

4=>I7  (Ala.)  In  detinue  for  a  mule,  the  gen- 
eral issue  being  nondetinet,  an  averment  that 
the  allegations  of  the  complaint  are  untrue  is 
a  plea  of  the  general  issue,  which  puts  In  is- 
sue plaintifrB  right  to  recover,  and  renders  evi- 
dence negativing  the  right  of  either  plaintiET  at 
defendant  admissible;  so  that,  when  the  mule 
was  claimed  under  a  mortgage,  the  mortgagor 
should  have  been  permitted  to  testify  whether  he 
signed  the  mortga'ge. — Knight  v.  Garden,  71  So. 
715. 

Where  the  plaintiff  in  detinue  introduces  a 
mortgage,  under  which  be  claimed,  the  defend- 
ant may  under  a  plea  of  general  issue,  defeat 
such  prima  fade  right  of  possession,  by  show- 
ing an  outstanding  title  in  a  third  person,  or 
proving  payment  or  showing  that  the  mortgage 
has  been  rendenjcl  nugatory,  or  that  the  property 
was  a  gift,  or  that  the  plaintiff  la  estopped  to 
deny  defendant's  right  of  possession. — ^la. 

DIRECTING  VERDICT. 

See  Criminal  Law,  «=>1188;  Trial,  «s>170- 
178. 

DISCHARGE. 

See  Bills  and  Notes,  «»301,  439 ;  Compromise 
and  Settlement;  FMncIpu  and  Surety,  •=» 
100;  Belease. 

DISCLOSURE. 

See  Qamisfament. 

DISCOVERED  PERIL. 

See  Railroads,  ^»3S8. 

DISCOVERY. 

n.  UKBEK  8TATUTOBT  PBOVI- 
BIOHS. 

(A)  iBterrovatorlea  and  Bnmlnntloa  of 
Parties  and  of  Other  Peraona. 

«s»70  (AU.)  Under  Code  1907,  S  4055,  it  was 
not  error  to  refuse  a  motion  insisting  that  a 
nonsuit  be  granted  for  plaintUrB  fiUlare  to  an- 
swer interrogat(»ies  fulv^Bassdl  t.  Bndi.  71 

So.  397. 

DISCRETION  OF  COURT.  . 

See  Appeal  and  E^rror,  9=a970;  Criminal  Law, 
«=»lfSl,U5S;  Evidence,  «»S46;  New  Trial, 
«»6;  Pleadlac,  «»286;  THal.  «s»68. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Brror.  «=3780-792;  Courts, 
«=»4S5;  Criminal  Law,  «=s>U31:  Discovery, 
«=»70;   Bividence,  «s^68:  Jndgmant, 
570. 
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X.  voluhtart. 

4=s>7(3J  (Fla.)  Taking  nonsnit  immediately  aft- 
er motion  for  directed  verdict  for  defendaot  is 
granted  is  compliance  with  statute,  requiring 
nonsait  to  be  taken  before  Ja^  retirea  from 
box— Haile  v.  Mason  Hotel  &  Investment  Co., 
71  So.  640. 

0s»ld(2)  (La.)  Plaintiff  against  whom  defend- 
ant has  asserted  demand  In  reconvention  may 
discontinue  his  own  demand,  bat  cannot  thereby 
put  defendant  out  of  court  or  prejadice  hia  po- 
sition.—State  ex  reL  John  T.  Moore  Planting 
Co.  V.  Howell,  71  So.  529. 

Where  plaintiff  asserts  title  and  daims  dam- 
ages from  defendant's  possession  of  property 
and  defendant  reconvenes  asserting  his  title, 
but,  in  alternative,  praying  for  resale  under 
mortgage  under  whlcti  he  claims,  plaintiff  can- 
not withdraw  issues  presented  by  defendant  by 
discontinuing  his  case.— Id. 
«=s>43(2)  (Ala.)  Where  order  of  discontinuance 
was  through  inadvertence  entered  against  de- 
fendant the  court^  the  order  not  having  bera 
made  of  record,  might  properly  aet  it  aside  and 
allow  plaintiff  to  proceed  againat  defendant- 
Porter  v.  Watkina,  71  So.  687. 
4=>43(7)  (Ala.)  No  discontinuance  was  effected, 
where  court,  having  through  inadvertence  of 
counsel  discontinued  action  as  to  defendant,  set 
aside  order  before  it  was  entered  of  noord.— 
Porter  v.  Watkina,  71  So.  687. 

DISORDERLY  CONDUCT. 

^911  (Ala.App.)  Evidence  in  prosecution  for 
disorderly  conduct  held  to  sustain  the  refusal 
of  the  court  to  jrivs  an  affirmative  charge  tax 
the  defendant— ShexTod  t.  Stats,  71  Bo.  78. 

DISQUALIFICATION. 

Sss  Judges.  «=^7. 

DISSOLUTION. 

See  Oorporationa,  <S=»604-W;   Bchoola  and 
School  Districts,  ^2. 

DISTRIBUTION. 

See  Descent  and  Distribution. 

DISTRICT  AND  PROSECUTING 
AHORNEYS. 

See  Criminal  Jmw,  «»72S.  U71. 

«s»8  (Fla.)  While,  under  Cwst  art  C,  I  15, 
duties  of  state  attorneys  are  statutory  and  there 
must  be  state  attorney  in  each  judicial  dis- 
trict Constitutioa  does  not  require  duties  of 
audi  officer  to  be  confined  to  judicial  district 
In  wbidi  he  is  appointed.— Stone  v.  State,  71 
So.  634. 

DfSTRICTS. 

See  Drains;  HigfawaTa.  «6»90;  Taxation, 

^'  DITCHES. 

See  Drains. 

DIVORCE. 

See  Witnesses,  «»64,  19S. 

n.  GROTTHDS. 

4=s>27(2)  (La.)  Reciprocal  wrongs  or  solitary 
instance  of  ill  treatment  during  l<Hig  c<^bita- 
tlon  will  not  warrant  judgment  of  separation 
from  bed  and  board.— Primeaux  v.  Comeaux, 

n  Sa  845. 

^=930  (La.)  Confidential  statement  by  husband 
to  relatives  and  friends  as  to  relations  between 
himself  and  wife,  when  made  in  good  faith,  will 
not  be  conridered  public  defamation.— Primeaux 
T.  Comeaux,  71  So.  845. 

*=»37(10)  (Ala.)  I'nder  Code  190T,  (  3793, 
subd.  3>  wife's  separation  enforced  by  the  hus- 


band was  not  a  "voluntary"  abandonment,  and 
husband's  reassociatioii  with  wife  for  about  a 
month  many  years  afterwards,  terminated  widi- 
out  her  fsult,  did  not  ennerate  him  from  tk» 
consequences  of  his  prsvions  conduct— Dabbs  v. 
Dabbs,  71  So.  696. 

A  husband  may  as  effectually  abandon  his 
wife  by  pnttine  her  away  from  him  and  deny- 
ing her  the  privilege  of  dwelling  with  him  as 
by  going  from  their  former  residence  and  leav- 
ing her  there,  and  not  permitting  her  to  live 
with  him.— Id. 

m.  DEFENSES. 

«=»49(2)  (La.)  Wife's  forbearance  and  patience 
in  enduring  husband's  abusive  treatment  and 
overtures  m  love  to  other  wooien  for  four  years 
held  not  eradonation^Lyncb  Lynch,  71  So. 
195. 

ZV.  JUBISDIOTIOK,  PROOEEDINaS, 

AHD  RELIEF. 
(A>  Julsdllattom*  ▼•■«et  mmA  Unltatlms. 

«=362(^  (La.)  One  having  domicile  In  Louisi- 
ana, who  marries  In  another  state  and,  after 
30  years'  absence  in  army  service,  returns  and 
establishea  actual  residence,  may  maintain  suit 
for  separation  a  mensa  et  thoro  substituted 
service,  though  the  parties  have  never  lived  in 
the  statfli— Stevens  r.  AU«i.  71  So.  936. 

(O  Ple»diaar. 

«=»93(S)  (La.)  Petition  by  wife,  alleging  abu- 
sive treatment  and  that  husband  made  love  to 
women  viaiting  his  store,  held  sufficient  not- 
withstanding omissi(»i  of  particulara.— Lynch  t. 
Lynch,  71  Sou  U5. 

(CO  AwSiO. 
«s>IS2  (Ala.)  Where  there  was  a  final  decree  of 

divorce  and  alimony,  an  appeal  fully  perfected 
removed  the  entire  proceeding  to  the  appcUato 
court,  and  mandamus  will  not  lie  to  compel  ^- 
lowanc©  of  tempore^  alimony  pending  appeal 
—Ex  parte  Farrell,  Tl  So.  402. 
^9 1 86  (Ala.)  On  reversing  decree  for  divorce 
granted  on  husband's  bill  and  dismissing  the 
bill,  cause  remanded,  so  that  wife,  filing  cross* 
bill  for  permanent  alimony  in  case  the  divorce 
was  allowed,  might  amend  and  proceed  as  ad- 
vised.—I>abb8  V.  Dabbs,  71  So.  696. 

V.  ALtKOirr,  ALLOW A1TOE8,  AXD 
BISP08ITI0N  OF  PROPBBTT; 

®=»239  (Ala.)  The  question  of  the  amount  of 
compensation  to  be  awarded  for  plaintiff's  at- 
torneys may  properly  be  referred  to  the  regis- 
ter; such  few  being  allowable  to  the  wife  in 
her  suit  for  allmony.-^obnson  t.  J<rtui8on,  71 
So.  415. 

•S=>240(3)  (Ala.)  Where  there  is  evidence  that 
the  husband  received  money  for  the  sale  of  land, 
and  that  liis  earning  power  Is  a  given  sum,  it 
cannot  be  said  that  there  is  no  baas  for  a  de- 
cree of  alimony.-^obnson  v.  JohnsMu  71  So. 
415. 

<S=>240(5)  (Ala.)  Where  a  wife,  although  not 
entirely  free  from  fault  secured  a  divorce  from 
her  husband  for  cruelty,  and  the  husband  was 
a  healthy  man,  48  years  old,  successful  in  busi- 
ness, with  a  personal  estate  of  $5,000  or  more, 
an  award  of  $1,200  permanent  alimony  and 
$100  attorney's  fees  was  not  excessive.— Farrell 
V.  Farrell,  71  So.  661. 

<S=»245(1)  (Ala.)  Proceedings  for  the  award  of 
alimony  should  always  be  kept  within  control 
of  the  court  so  that  prefer  changes  to  conform 
with  the  circumstances  may  be  madfc— Johnson 
y.  Johnson,  71  Sa  415. 

VI.  CUSTODY  AHD  SUPPORT  OF 

OKILDRElf. 

«s»2d8(3)  (La.)  In  suit  by  husband,  several 
years  after  obtaining  divorce  on  ground  of  adul- 
tuy,  for  possession  <d  child,  evidence  taken  in 
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divorce  suit  ia  oot  enoash  to  pnm  mother  stffl 
onworthy  of  care  of  child. — S^s  «x  nL  Heniy 
T.  L701U,  71  Ho.  507. 

DOCKETS. 

See  Appeal  ud  Enor,  «s»Sta 

DOCUMENTS. 

See  Criminal  Law,   <t--illl;  BrideDCe, 
86a 

DOING  BUSINESS. 

See  Oorporaticnis,  ^96^. 

DOMICILE. 

See  DiTOrce,  «=»62 ;  YeDue. 

4»4(1)  (La.)  One  having  domicile  in  Louisiana, 
wbo  is  appointed  cadet  at  West  Point  and  re- 
maiua  in  army  until  voluntary  retirement  30 
years  later,  does  not  forfeit  domicile.— Stevens 
Allen.  71  So.  93& 

(La.)  Where  one  having  domicile  in  Louis- 
iana marneg  in  another  state,  bis  wife  has  no 
other  domicile  than  his,  and,  save  for  just  cause, 
can  acQuire  no  other.— Stevens  v.  Alton,  71  So. 
930. 

DONATIONS. 

SeeOifls. 

DOWER. 

8m  Homestead,  4=»145. 

n.  INOHOATE  nmiBEST. 

(B)  Bu>>  R«leM«*  ov  Forfcltar*. 

«=»49(1)  (Ala.)  By  joinins  with  the  hdrs  of  her 
deceased  husband  in  the  execution  of  a  mort- 
gage of  decedent's  lands  after  his  death,  the 
widow  estopped  herself,  as  against  the  mor^ 
Kagee,  to  assert  dower  or  quarantine  rights.— 
Todd  T.'IntenUte  Mortgage  ft  Bond  Co.,  71  So. 
061. 

DRAINS. 

See  Bridges.  «=>9. 

Z.  B8TABIJ8HMENT  AKD  KAIK- 

I'ENANOE. 

•=3'2(1)  ^iu.)  A  drainage  district  is  a  creature 
of  the  LeglElature,  and  the  Legislature  can 
prescribe  the  terms  of  its  organization.— North- 
ern Drainage  Diet  t.  Bcdlvar  Counter,  71  So. 
380. 

«s»l4(3)  (Miss.)  False  recital  in  order  of  sn- 

Serviaors  that  petition  pras^ing  formation  of 
rainage  district  was  signed  by  necessary  land- 
owners does  not  confer  jorisdiction  on  the  board 
to  organize  the  district;  inquiry  Into  the  legal- 
ity of  the  proceedings  being  expressly  author- 
ized by  Laws  1912,  c.  198j|  5.— Commissioners 

§t  Camp  Creek  Drainage  Dlst.  t.  Johnston,  71 
.0.  320. 

Under  Laws  1912,  c.  198.  {  6,  providing  pro- 
cedure In  formation  of  drainage  districts,  even 
if  the  board  of  supervisors  may  continue  hearing 
objections  from  day  to  day  or  from  term  to 
term,  the  exercise  of  snch  power  It  not  manda- 
tory.— Id. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DUE  PROCESS  OF  LAW. 

Sea  Constitutional  Law,  «=3284-308. 

DURESS. 

See  Taxation.  «=b^1. 

DYING  DECLARATIONS. 

See  Homicide.  «=>203,  204. 


EARNEST  MONEY. 

Bee  Vendor  and  Purchaser,  «=b98.  884. 

EJECTION. 

Bee  Orlfflfawl  Law,  «=»67& 

EJECTMENT. 

Z.  RIGHT  OF  AOnON  AlTD  DBFEHSES. 

9s9|4  (Miss.)  In  ejectment  the  plaintiff  can  re- 
cover only  by  strength  of  his  own  title,  and  not 
by  estoppel  of  defendant,  as  tenant,  to  deny  the 
title  of  plaintiff  as  landlord.— Wilson  T.  Pe^ 

cock,  71  So.  296. 

€=s30  (Ala.App.)  Under  Code  1007,  >|  2496, 
2497,  and  2499,  actions  to  try  title  or  to  re- 
cover possession  of  lands  on  the  death  of  the 
plaintiif  survives  in  favor  of  the  heirs,  as  well 
aa  the  personal  representative.— State  Peaxosk 
71  So.  606. 

ELECTION  OF  REMEDIES. 

(Ala.)  To  make  a  case  for  the  applica- 
tion of  the  principle  by  which  a  party  con- 
cludes himself  by  an  election  between  remedies, 
he  must  have  actually  at  command  two  incon* 
sistent  remedies.— Todd  t.  Interstate  Mortgage 
A  Bond  Co..  71  So.  6Q1 

ELECTIONS. 


See  Coonties,  ^»1S1 ; 
Statates,  «s»101. 


Ejectment,  •ssSO; 


I.  BTOHT  OFSUrFBAOE  AXB  KBOU- 
UiTION  TKEBEOF  IN  OENERAIn 

4=»5  ndlss.)  The  right  to  vote  is  one  which, 
under  both  federal  and  state  Constitutions,  can 
be  bestowed  on  some  and  denied  to  others,  and 
can  be  reasMiably  regulated  by  tlie  Legislature 
with  reference  to  the  conduct  of  elections.— Mc- 
Kenzie  t.  Boykin,  71  So.  382. 

4=»22  (La.)  The  General  Assembly  has  the 

power  to  prescribe  an  official  ballot,  which  shall 
conform  to  the  reauirements  of  the  law,  includ- 
ing the  placing  toereon  of  the  names  ot  the 
candidates  selected  according  to  law,  and  an 
election  without  the  use  of  the  offiaal  ballot 
is  Do  election.— Maggiore  v,  Lodibaum.  71  Bo. 
727. 

^27  (Miss.)  Code  1906.  {  4160,  relating  to 
mode  of  voting  on  death  of  candidate,  which  was 
a  rescript  of  a  section  of  the  election  ordinance 
adopted  by  the  coustitutional  conventimi,  cannot 
be  held  to  violate  Const  1890,  |  260.— MisKendf 
V.  Boykin,  71  So.  382. 

IV.  Q1TAI.IFICATIONS  OF  TOTFRS. 

«B»73  (La.)  Const  1913.  art  197,  {  1,  pro- 
viding that  removal  from  one  precinct  to  an- 
other in  parish  does  not  deprive  one  of  right  to 
vote  in  precinct  from  which  he  removed,  until 
six  months  thereafter,  voter  who  lias  removed 
has  right  within  the  dz  months  to  register  aa 
well  as  vote  in  former  precinct— State  «z  rd. 
Powell  V.  Montgomery,  71  So.  768. 

T.  REGISTRATION  OF  VOTERS. 

•^105  (Ala.)  Under  Registration  Law,  §  IS, 
a  ciiialified  citiseu  can  be  registered  as  a  voter 
only  Iwtween  November  IBth  and  after  January 
Sth  in  succeeding  year.— State  t.  DavisM,  71 

Sa  678. 

4=3 1 05  (Ala.)  Under  the  Begistratioo  Law,  a 
qualified  citizen  may  only  be  registered  as  a 
voter  between  November  15th  and  January  Sth 
in  the  following  year.— State  T.  Herring,  71  So. 
679. 


F»r  cases  Id  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Berlea  *  Indexes  ■••  SMne  topic  and  KST-NCHBKR 
71  SO.-66 
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VX.  irOMINATZONS  JUfD  PRIMART 
EI^OTIONB. 

4=»t5l  (La.)  In  Act  No.  152  of  1808,  {  55,  re- 
qniring  persons  contesting  nominatioD  to  notify 
parties  affected  thereby,  term  "party" 'does  not 
mean  political  party,  but  individual  whose  right 
is  contested.— State  ex  rel.  Labbe  v.  Millsapa, 
71  So.  496;  State  ez  reL  El&r  t.  Same,  Id. 
499; 

«a»l5S  (La.)  Under  Act  No.  152  of  1898,  S  C5. 
contest  board  baa  Jurisdiction  to  decide  contest 
of  nouiinBtion  of  candidate  by  any  person  and 
is  nut  limited  to  contests  by  candidates  claiming 
same  nomination.— State  ez  rel.  Lablw  t.  MiU- 
saps,  71  So.  490 ;  State  ex  reL  Elfer  v.  Same, 
Id.  499. 

«s>l54(l)  (La.)  Under  Act  No.  162  of  1898,  S 
55,  aa  amended  by  Act  No.  132  of  1900,  decision 
of  majority  of  contest  board  in  contest  of  right 
of  candidate  to  nomination  of  political  party  is 
not  subject  to  review  by  conrts.— State  ax  rel. 
Labbe  v.  Millsaps,  71  So.  496;  State  ex  rel. 
Klfer  V.  Same,  Id.  499. 

4s>l59  (La.)  Though  a  name  is  not  placed  up- 
on the  ballot  under  any  emblem,  an  uector  may 
vote  for  the  bearer  by  writing  the  name  him- 
self.—Maggiore  V.  Lochbaum.  71  So.  727, 
«s»ld9  (Miss.)  Code  1^.  1  4160,  when  con- 
strued with  the  statutes  for  nominatinR  non- 
partisan candidates  and  with  Code  1906,  |  4175, 
authorizes  a  voter  to  write  on  the  official  ballot 
the  name  of  a  candidate  only  when  a  candidate 
has  died.— McKenzie  v.  Boykio,  71  So.  382. 

VH.  BAIXOT8. 

4s>l80(l)  (La.)  Where  a  name  has  be^  prop- 
erly and  legally  placed  on  the  ballot,  an  elector 
may  vote  for  the  bearer  without  committing 
himself  to  the  party  under  whose  emblem  the 
name  appears.— Maggiore  v.  Lochbaum,  71  SSo. 
727. 

4ES3I8I  (La.)  One  nominated  at  the  primaries 

on  the  Democratic  ticket,  whose  name  has  been 

S laced  upon  the  official  ballot  in  defiance  and 
isregard  of  law,  cannot  be  validly  elected  to  an 
office  as  an  Independent  by  the  electors  writing 
his  name  on  the  ballota.— Maffiiore  T.  Loch- 
baum. 71  So.  727. 

Vm.  OOKDUOT  OF  ELEOTIOK. 

«=»I98  (La.)  The  General  Assembly  has  the 
power  to  prescribe  the  manner  in  wtiich  an 
election  shall  be  conducted,  and  an  election  not 
conducted  as  prescribed  is  no  election.- Mag- 
giore y.  Lochbaum,  71  So.  727. 

3C  OOXCTE8TB. 

«»270  (La.)  Act  No.  198  of  1912,  i  6.  relating 
to  election  contests,  keUt  not  uucfmstitntional, 

so  that,  where  plaintiff  contested  defendant's 
nomination  as  the  Democratic  candidate  for 
town  marshal,  pending  which  the  election  oc- 
curred and  defendant  received  a  majority  vote 
as  an  Independent,  the  dismissal  of  suit  was 
erroneoua.— Maggiore  v.  Lochbaum,  71  So.  727. 

ELECTRICITY. 

See  Municipal  GorporatioiiB,  ^680,  681. 

ELEVATORS. 

See  Innkeepers,  4=>10. 

EMINENT  DOMAIN. 

See  Brokers,  «=»65;  Constitutional  Iaw,  «»70. 

I.  HATUKE.  EXTENT.  AND  DELEGA- 
TION OF  POWERn 

<S!=>3  (Ala.)  Const.  1901.  S  23,  prohitHting 
abridgement  of  the  right  of  eminent  domain, 
did  not  deprive  the  Legislature  of  power  to 
enact  Code  1907,  §  3867,  exempting  property  de- 
voted to  public  use  from  condemnation  except 
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when  actually  necessary.— Louisville  &  N.  R. 
Co.  V.  Western  Union  Telegraph  Co.,  71  So.  118. 
«=»I0(1)  (Fla.)  Under  Gen.  St.  1906,  |  2892. 
term  "comm<m  carrier"  includes  company  oper- 
ating terminal  or  union  depots,  but  does  not 
alter  obligations  of  such  company,  nor  confer 
power  of  eminent  domain.— State  T.  Jodaon* 
ville  Terminal  Co.,  71  So.  474. 
€==>47(3)  (Ala.)  The  amendment  embodied  in 
Code  19&T,  I  3867,  and  the  repeal  of  Code  1896. 
§§  1244,  1246,  limited  the  right  of  a  telegraph 
company  to  condemn  an  easement  alone  a  rail- 
road right  of  way  to  the  cases  provided  for  by 
section  3S67.— Louisville  &  N,  R.  Co.  v.  Western 
Union  Telegraph  Co.,  71  So.  IIS. 

Code  190?,  f  3867.  does  not  authorize  a  tele- 
graph company  to  condemn  an  easement  along 
a  railroad  right  of  way  merely  because  It  ia  mors 
convenient  or  less  expensive.- Id. 

H.  OOHFENSATIOM. 

(A.)  IfeaeHltr  «nd  SmflloleiiieT  1*  0«n«ral. 

®=369  (La.)  The  Legislature  ia  without  power 
to  impose  an  additional  servitude  upon  the  land 
abutting  a  navigable  bayou,  but  if  land  is  de- 
sired in  addition  to  that  provided  for  in  Rev. 
St.  I  3371,  requiring  roads  t»  be  25  feet  wide, 
for  the  purpose  of  constructing  a  sidewalk  or 
for  beautification  or  adornment,  it  muat  be  ex- 
propriated after  compensation  paid.— Village  of 
Moreauville  v.  Boyer,  71  So.  187. 

(O)  Maunre.  and  AmoaKt. 

^^'124  (Ala.)  Compensation  to  be  paid  by  the 
railroad  for  land  condemned  must  be  fixed  by 
the  valuation  of  the  property  aa  at  the  date  ot 
the  petition  for  condemnation. — Smith  v.  Jeff- 
coat,  71  So.  717. 

(D)  Pttraoiu  ■tetmed  ttnd  FarMCBt* 

4s»l55  (Ala.)  One  who  acquires  a  leaariioU 

right  in  land,  against  which  condemnation  pro- 
ceedings have  been  filed,  takes  it  subject  to  the 
rights  of  the  condemning  parties,  and  can  hai-e 
no  compensation  for  Uie  alleged  interest  in  the 
land.— Smith  v.  Jeffcoat,  71  So.  717. 

m.  PBOCXEDINOS  TO  TAXX  PBOP- 
ZBTT  AND  ASSESS  OOIC- 
PEN8ATION. 

«8=>I67(5)  (La.)  Civ.  Code,  art.  2632,  permit- 
ting no  peremptory  challenges  of  jurors  in 
expn^riauon  suits,  is  not  repugnant  to  Code 
Prac.  art.  511,  allowing  four  challenges  in  all 
civil  cases,  within  Rev.  at.  S  592,  providing  that 
Code  of  Practice  prevails  over  repugnant  pro- 
visions of  Civil  Code.— Orleans-Kenner  Electrie 
Hy.  Co.  V.  Christina,  71  So.  770. 
®=>2I5  (La.)  Freeholder  is  not  necessarily  dis- 

JualiSed  on  account  of  bias  from  serving  oa 
uror  in  expropriation  suit  because  he  favors 
building  of  railroad  by  plaintiff  and  voted  tar 
tax  in  aid  thereof,  nor  because  road  may  in  fu- 
ture extend  through  his  land. — Orleaos-Kenner 
£lectric  Ry.  Co.  v.  Christina,  71  So.  770. 

It  being  presumed,  unless  contrary  appears, 
that  man*ied  persons  lived  under  r^me  w 
community,  acquisition  of  property  in  name  of 
wife  is  sufficient  to  qualify  husband  as  "free- 
holder" and  as  juror  in  expropriation  suit. — Id. 
•S:=3243(2)  (Ala.)  If  possession  of  plaintiff,  which 
defendant  invaded  and  attempted  to  justify  un- 
der a  probate  decree  in  eminent  domain,  was  ac- 
quired prior  to  filing  the  condemnation  proceed- 
ings and  plaintiff  was  not  a  party,  he  was  not 
bound  by  the  decree  and  was  not  div«ted  of 
whatever  title  he  had.— Smith  t,  JelTcoat.  71  So. 
717. 

«ss254  (Ala.)  Where    the   party  ctmdemtiing 

takes  posst^don  of  the  property  and  pays  the 
award,  he  is  estopped  from  objecting  thereto  and 
waives  bis  right  of  appeal. — Russell  v.  Bush,  71 
So.  397. 

^=>255  (Ala.)  On  appeal  from  a  decree  in  con- 
demnation proceedings,  the  Supreme  Gonrt  can 
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be  expected  to  pass  only  oa  ouestiong  raised  In 
the  court  below, — Louisville  &  N.  U.  Co.  v.  West- 
era  Union  Telegraph  Cq.,  71  So.  118. 

IT.  BEMEDIES  OF  OWNERS  OF 
PBOPERTT. 

^=3266  (Ala.)  In  enterics  for  the  reasonable  as- 
sertioa  of  rights  conferred  by  the  statute  and 
a  decree  of  the  probate  court  condeianing  land 
in  pursuance  thereof,  defendant,  as  the  duly 
authorized  agent  of  the  railroad,  which  con- 
demned the  land,  was  not  guilty  oi  a  trespaBS. — 
Smith  V.  Jeffcoat,  71  So.  717. 
«»293(1)  (Ala.)  ^Uegatiooa  of  repUcatioDS, 
where  plftintiCf  sought  damages  for  trespass 
against  his  leasehold  interest  by  a  railroad 
which  sought  to  justify,  under  probate  deed  in 
eminent  domain,  wa&  insufficient  for  failure  to 
show  the  precise  character,  time  of  b^innlng, 
and  duration  of  bis  inter«rt~Smitfa  v.  Jeffcoat, 
71  So.  717. 

<S=>293(2)  (Ala.)  Plea  justifying  trespass  un- 
der probate  decree  in  eminent  domain,  Acid  de- 
murrable for  failing  to  show  that  the  land  taken 
had  been  compensated  for  before  the  trespass, 
under  Code  1807,  {  3882.— Smith  t.  Jeffcoat,  71 
So.  717. 

V.  TITLE  OB  RIGHTS  ACQTTIRRD. 

^=>320  (Ala.)  If  the  railroad  compensates  the 
owner  for  land  taken  by  eminent  domain,  its 
right  and  title  vests  upon  such  payment,  and, 
as  apinst  intervening  rights,  rdfttes  back  to 
the  nling  of  the  petition  for  condemnation. — 
Smith  V.  Jeffcoat,  71  So.  717. 

EMPLOYERS  AND  EMPLOYES. 

See  Master  and  Servant. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Oommerce,  •s»27;  Death,  <Bes»16,  18. 

ENCROACHMENT. 

See  Constltntional  Law.  ^70,  80; 

ENTRY. 

See  Jn^meut,  <s»131. 

ENTRY,  WRIT  OF. 

See  Sgcctment 

EQUALIZATION. 

See  Taxation,  it.  jillO,  449. 

EQUAL  PROTECTION  OF  THE  LAWS. 

See  Constitutional  Law,  «=»209-249. 

EQUITABLE  ESTOPPEL 

See  Estoppel,  «s95d-114. 

EQUITABLE  LIENS. 

See  Vendor  and  Purchaser,  *=>264. 

EQUITY. 

See  Appeal  and  Error,  «=>1009-1015 ;  Attach- 
ment, 4=»12;  Banks  and  Banking,  <=>82; 
Cancellation  of  Instraments;  Discovery ; 
Fraudulent  Cmireyances ;  Injunction;  Par- 
tition; Keformation  of  Instruments;  Speci- 
fic Performance;  Taxation,  «s»(I04;  Trusts. 

I.  J17BXSDI0TION,  PRIMOIFLES,  AND 
UAXXMS. 

(A)  ITatarc,  Groaadu,  SnbJeclB,  and  Bxtcat 
of  JvrlNdletloB  In  Oenctml. 

«S935  (Miss.)  Where  the  afTain  of  a  defunct 
bank  were  being  administered  in  chancery  and 


the  receiver,  suing  to  recover  alleged  overdrafts, 
was  not  in  a  position  to  have  personal  knowl- 
edge of  a  deposit  account  which  lie  alleges  de- 
fendants refiued  to  disclose,  held  that  the  chan- 
cery court  had  Jnriadiction.— White  t.  Willis, 
71  So.  737. 

m.  PARTIES  ANB  PROCESS. 

^105  (Miss.)  A    defrauded    purchaser,  may 

Eruperly  join  with  himself  as  party  plaintiff  the 
ank  which  had  discounted  his  note  for  the 
purchase,  in  a  suit  to  rescind  the  coutracts  in- 
volved in  the  transaction. — Island  City  £4at. 
Bank  y.  Bank  of  Inverness,  71  So.  5(l5. 

IT.  PLEADING. 

(A)  Orlslnal  Bill. 

0s>l38  (Ala.)  That  a  bill  contains  a  prayer  for 
specific  relief  not  authorized  by  the  facts  averred 
will  not  destroy  its  equity  where  there  is  a 

?rayer  under  which  relief  may  tw  granted.— 
'odd  v.  Interstate  Mortgage  &  Bond  Co.,  71 
So.  mi. 

®=3l49  (Miss.)  All  of  several  railroads,  sopn- 
rately  entitled  to  action  to  enjoin  the  brinsing 
of  a  multitude  of  suits  aeainst  it  for  a  statutory 
penalty,  could  join  as  complainants  in  one  suit. 
— Guiec  V.  Illinois  Cent.  H.  Co..  71  So.  259. 
€=3150(3)  (Ale.)  Bill  to  foreclose  mortgage,  ex- 
ecuted by  J.  and  others,  and  a  later  mortgage, 
executed  by  M.,  and  as  incidental  to  such  relief 
to  cancel  a  conveyance  by  M.  and  J.  to  the  eon 
and  heir  of  M.,  held  not  multifarious. — ^Mitchell 
V.  Cudd,  71  Ho.  GtW. 

«=3l53  (Ala.)  In  suit  by  mortgagee  aninst 
mortgagors,  widow  and  her  husband's  heir^ 
concession  by  complainant  that  mortgagors  ban 
option  to  disaffirm  sale  en  masse  under  power, 
held  to  fix  widow's  right,  to  benefit  of  prrpcr 
foreclosure  of  th*  two  parcels  of  lend  separately, 
etc.,  of  wliich  she  could  not  be  deprived  by 
amendments  or  dismissal  of  bill.— Todd  v.  In- 
tenftate  Mortgage  &  Bond  Co.,  71  So.  001. 

(F>  Aaittaded  and  Snppteaieatal  PlMidlair» 
aad  Revivor. 

^=3275  (Miss.)  Where  an  amended  hilt  asked 
that  it  be  taken  as  part  of  the  original  bill,  re- 
lief to  be  granted  upon  hearing  both  bills  to- 
gether, both  bills  together  constitote  the  bill  in 
the  case.— Ventress  v.  Wallace,  71  So.  tiSti. 

Vm.  HEARING.  SUBBnSSION  OF  IS- 
SUES TO  JURY,  AND  R£U±:ARiNO. 

4=^373  (Miss.)  Where  complainant,  within  the 
time  allowed  by  law  for  taking  testimony,  seta 
down  the  cause  for  hearing  on  bill  and  answer, 
the  answer  is  under  Code  1906,  |  603,  to  be 
taken  as  true.— New  Standard  Club  v.  McBaven, 
71  So.  289. 

IZ.  MASTERS  AND  COMMISSIONRBS, 

AND  FROOEEDINOS  RE- 
FORE  THEM. 

^3»40l  (Ala.)  The  denial  of  compensation  to  a 
trustee  for  fraud  or  neglect  should  be  deter- 
mined by  the  chancellor  without  the  necessity 
of  reference  to  the  register. — Ilorst  v.  Pake,  71 

So.  430. 

Z.  DECREE  AND  ENFORCEMENT 
THEREOF. 

^=>4f9  (Miss.)  Although  defendant's  motion 
asking  for  additional  time  to  plead  under  Code 
1006,  S  601,  was  not  filed  until  after  return 
day,  which  motion  was  overruled  and  a  pro  con- 
fesso  and  final  decree  entered,  the  court's  ac- 
tion In  overruling  the  motion  to  set  aside  the 
decree,  accompanied  by  a  sworn  answer  stating 
a  complete  defense,  was  an  abuse  of  discretion, 
—Grand  Lodge  Colored  K.  P.  v.  TelTiugton,  71 
So.  676. 
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^=>427(^  (Ala.)  In  a  mortgagee's  suit  against 
the  mortgagora,  a  widow  and  her  hasband's 
heirs,  for  whom  she  was  surety,  to  require  de- 
fendants to  affirm  or  disaffirm  sale  under  i)ower, 
it  was  proper  for  tiie  court,  on  auggestioD  made 
at  bar  or  ex  mero,  to  decree  a  sale  of  the  two 
parcels  of  land  in  order  suggested  bj  fact  widow 
was  a  soretTi  though  her  croea-bil^  in  relation 
to  the  matter,  prayed  only  general  relief. —Todd 
T.  Interstate  Mortgage  ft  Bond  Co.,  71  So.  661. 
<^=>428  (Fla.)  Under  chancery  rule  87  final  de- 
cree may  be  recorded  immediately  on  being  sign- 
ed by  chancellor,  and  entry  is  completed  when 
it  Is  recorded  in  minutes  of  court;  no  formal 
enrollment  being  required.— Gasque  t.  Ball,  71 
So.  820. 

XX,  BnX  OF  REVIEW. 

«=»446  (Miss.)  A  Mil  in  the  nature  of  a  bill  of 
review,  setting  forth  the  pleadings  in  a  parti- 
tion suit  and  that  the  mortgagee  of  the  one- 
half  interest  of  complainant's  cotenant  received 
under  the  decree  a  greater  sum  than  complain- 
ant, held  to  state  a  cause  of  action,  showing  er- 
ror apparent  on  the  face  of  the  record. — Ameri- 
can Bank  ft  Trust  Co.  t.  Johnson,  71  So.  808. 

ERROR*  WRIT  OF. 

See  Appeal  and  Brror. 

ESTATES. 

See  Descent  and  Diatribation ;  Dower;  Bt- 
ecutors  and  Adininiatratora ;  Homestead, 
4=»81 ;  Landlord  and  Tenant ;  Perpetuities ; 
Tenancy  In  Common;  Wills. 

ESTOPPEL 

See  Appeal  and  Brror,  4=»882;  ConatttutionBl 
Law,  <g=343 ;  Criminal  Law,  ^=>11S7;  Dow- 
er; Ejectment,  4b»14;  Homestead.  ^=>145; 
Insurance,  «=»141,  890;  Londlrad  and  Ten- 
ant, «=»68. 

n.  BTDEED. 
(A)  Orc«tton   and   OperMtlon,  in  GeneF»l. 

«=»25  (La.)  Strangers  to  a  deed  cannot  avail 
tbemselTes  of  an  estoppel  arising  from  it— 
Saunders  t.  Bnscb-Everett  Co.,  71  So.  103. 

m.  ZQUZTABXA  ESTOPPEIi. 
(A)  nmtvre  and  Blasenttala  tn  General. 

4=»56  (La.)  An  alleged  admission  by  plaintiff 
of  the  correctness  of  the  judgment  from  which 
he  had  apijealed  could  not  be  a  basis  for  estop- 
pel where  it  was  never  acted  on  \a  defendant— 
Saunders  v.  Bascb-Everett  Co.,  71  iSo.  163. 
4=»57  (Ala.)  To  come  within  rule  that  party 
who  obtains  or  defeats  a  judgment  by  pleading 
or  repreerating  a  tiling  or  judgment  in  <»ie  as- 
pect IS  estopped  from  giving  it  another  In  a 
suit  founded  upon  the  same  snbject-matter,  the 
election  pleaded  by  way  of  estoppel  must  have 
been  of  some  avail  to  the  party  against  whom 
it  is  pleaded.— Todd  v.  Interstate  Mortgage  & 
Bond  Co.,  71  So.  GQl. 

^=>S9  (Miss.)  The  failure  of  a  bank  to  inform 
nnother,  to  wbioh  it  transferred  a  second  trust 
deed  as  security,  of  the  existence  of  the  first 
trust  deed,  held  to  estop  the  bank  from  claim- 
ing under  the  first  deed. — First  Nat.  Bank  of 
Nashville,  Tenn.,  v.  Bennett,  71  So.  169. 

(B)  Oronnda  of  Kutoppel. 

^=>65  (Fla.)  Where  owner  of  land  left  widow 
and  two  children,  half-sisters,  by  slave  mar- 
riages, and  widow  died  before  enactment  of  Acts 
1899,  c.  4749,  legalizing  offspring  of  slave  mar- 
riages, parties  claiming  under  one  half-sister 
cannot  insist  that  land  whs  inherited  by  widow 
and  at  her  death  escheated  to  state,  to  defeat 
bill  for  partition  by  other  half-sister.— CliriBt- 
opber  T.  Mungen,  71  So.  625. 


^3fl2(2)  (La.)  The  grantor's  acceptance  of  pay- 
ment made  to  keep  invalid  option  in  fone, 
when  both  parties  toouglit  It  in  force,  Aeld  not 
to  prevent  nim  from  having  it  decreed  void.— 
Norris  V.  Snyder  ft  McCormick,  71  So.  522. 
^=s92(2)  (La.)  Gtantor's  acceptance  of  con- 
siderati'on  for  keeping  indefinite,  and  therefore 
invalid,  option  in  force,,  when  both  parties  con- 
sidered It  in  force,  does  not  prevent  grantor's 
demanding  that  it  be  decreed  null  thereafter.— 
Williams  v.  McCormick,  71  So.  623. 
<S=»92(2)  (La.)  The  grantor's  accoptance  of  a 
payment  made  to  keep  invalid  option  in  force, 
when  both  parties  thought  it  In  force,  held  not 
to  prevent  nim  frcon  hanng  it  decreed  void.— 
Parrott  v.  Kirschler,  71  So.  524. 

(C)  Persona  AfTeeted. 

^»98(1)  fltfiss.)  The  receiver  <tf  an  insolvent 
bank  which  was  estopped  to  claim  under  a  first 
trust  deed  against  a  subsequent  trust  deed,  held 
likewise  estopped. — First  Nat  Bank  of  Nash- 
vilte,  Tenn.,  v.  Bennett,  71  So.  160. 

(■)  Pleading,  Brldenee,  Trial,  and  B«- 

^=3 1 14  (La.)  It  is  not  necessary  to  plead  an 
estopp^  in  avoidance  of  a  defense  alleged  by 
answer,r--Gity  of  Sbreveport  v.  Chatwin,  Tl  So. 
701. 

EVIDENCE. 

See  Criminal  Law,  «=9304r-664;  Discovery; 
Witoesaes. 

For  evidence  as  to  particular  facts  or  issuefl 

or  in  particular  actions  or  proceedings,  see 

also  the  various  specific  topics. 
For  review  of  rulings  relating  to  evidence,  aee 

Appeal  and  Error. 
Reception  at  trial,  see  Criminal  Law,  4=> 

678,  683  ;  Trial,  «=>41-02. 

X.  JUDICIAL  KOnOB. 

4=»I0(1)  (MisB.)  Circuit  court  cannot  take  ju- 
dicial notice  ot  boundary  lines  of  supervisor's 
districts  of  a  county.— Henry  v.  Board  of  Sup'r* 
of  Sunflower  County,  71  So.  742. 
€=>32  (La.)  Supreme  Court  has  no  knowledge 
that  recorder's  court  of  city  of  New  Orleans 
was  created  by  commission  council  and  not  by 
Legialatore,  since  it  cannot  take  notice  of  ordl- 
nanrcs.— CiiT  of  New  Orieans  t.  Man^aiitina, 
71  So.  886. 

n.  PBES17MPTI01V8. 

^=>69  (Miss.)  Where  a  railroad  company  had 
occupied  and  operated  its  railroad  over  a  tract 
of  land  for  40  or  50  years,  it  will  be  presamed 
that  it  properly  acqaired  the  land  for  railroad 
purpo&es  at  the  time  the  road  was  built, — Ala- 
bama &  V.  Ry.  Co.  V.  Stingily.  71  So.  376. 
®sa7l  (Ala.)  There  is  a  presumption  that  a  let- 
ter, mailed  with  postage  prepaid,  is  duly  re- 
ceived by  the  addressee,  though  that  presump- 
tion may  be  rebutted. — Holmes  v.  Bloch,  71  So. 
070. 

0=*7S  (Ala.)  The  intentional  destruction  of  a 
letter  creates  a  presumption  that  its  contents 
were  detrimental,  which  cannot  be  rebutted  by 

secondary  evidenoe.~~RuBSeIl  v.  Bush,  7l  So. 

397. 

<S=^80(2)  (La.)  Where  the  laws  of  Texas  as  to 
the  running  of  limitations  against  some  of  the 
indorsers  living  in  that  state  where  the  limita- 
tion is  two  years  were  not  proved,  the  presump- 
tion was  that  they  were  same  as  the  law  of 
this  state.— Commercial  Nat.  Bank  v.  Sanders, 
71  So.  S91. 

^s>82  (Ala.)  In  the  absence  of  tangible  indica- 
tion to  the  contrary,  good  faith  of  counsel  will 
be  presumed.— Beatty  v.  Palmer,  71  Sa  422. 
<S=»82  (Ala.App.)  Under  Code  1907.  t  573i 
providing  that  minutes  of  court  mtiat  be  rean 
each  morning  and  on  adjournment  signed  by 
Judge,  court  u  presamed  to  have  signed  mlnutei 
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of  term  at  -which  caw  was  tried  upon  adjoimi- 
ment— Prudential  Caaualtr  Co.  t.  Kerr,  71  So. 
979. 

«=983(1)  (La.)  Under  Const,  art.  141,  it  is  pre- 
■umed  that  the  recorder's  court  was  created  by 
New  Orleans'  City  Charter,  «  21.— City  of  New 
Orleans  v.  Mangiarisina,  71  So.  886. 

IT.  REI.EVAKOT.  MATEBIAIJTT, 
AMD  OOBIPSTENOT  IN  QEN- 

(U)  Ueii  G«Mtfe. 

4=»I2I(2)  (Ala.App.)  In  action  against  tele- 
graph company  tor  personal  injuries  by  being 
run  into  by  its  messenger  boy  on  a  bicycle,  re- 
fosal  of  messenger  at  the  time  of  the  accident 
to  give  hia  name  on  request  and  bis  statement 
that  he  was  deUvering  a  message,  kOd  admis- 
sible as  a  part  of  the  "res  gests.^'— Postal  Tele- 
graph-Cable Go.  V.  Minderhont,  71  So.  89. 
^»\2in2)  (Ala.App.>  In  passenger's  action  for 
personal  injary  from  falling  over  a  suit  case, 
(nil  length  upon  the  floor  of  a  car,  claiming 
special  dams^es  for  mortification,  eridence  that 
when  plaintiff  fell  the  other  pasaengers  were 
much  amused  held  admissible  as  part  of  the 
res  gesttt.— Alabama  Great  Southern  R.  Go.  v. 
Johnson,  71  So.  620. 

«=>I23(11)  (Ala.)  In  an  action  against  a  rail- 
road company  for  the  ronning  down  of  plain- 
tifTs  intestate,  evidence  of  a  statement  by  the 
engineer  after  the  accident  that  deceased  ought 
to  have  been  killed,  though  engineer  denied  it. 
Is  inadmissible ;  the  statement  not  being  part  of 
res  gestn.— Southern  By.  Ca  v.  Fticks,  t1  So. 
701. 

In  action  Cor  the  rannlne  down  of  plaintiffa 
intestate,  statements  made  by  those  in  charge  of 
the  train  some  time  after  the  accident  are  inad- 
missible, not  being  admisdona  binding  on  a 
railroad  company  because  not  res  gestae.— Id. 

(B)  Com  PC  tenor. 
^91550.)  (Ala.)  Where,  in  an  action  for  de- 
fendants breach  of  agreement  to  sell  cotton  seed 
oU,  the  court  allowed  defendant  to  prove  its 
broker's  oCCer  to  sell  to  another  at  a  price  in 
excess  of  the  contract  price  ns  claimed  by  plain- 
tiff, it  was  error  to  decline  to  allow  plaintiff 
to  show  answer,  and  the  error  was  reversible. — 
Portsmouth  Cotton  Oil  Refioing  Conx  v.  Madrid 
Cotton  Oil  Co.,  71  So.  111. 

«=>I55(1)  (Ala.)  Defendant,  who  pleads  a  re- 
lease from  liability  for  injuries  in  a  crossing 
accident  negotiated  by  the  agent  of  an  indem- 
nity company  in  which  she  was  insured,  could 
sot  complain  when  the  plaintiffs  attorney  in- 
quired whether  she  was  insured  in  such  a  com- 
pany, having  opened  up  that  issue  herself.— 
Beatty  V.  Palmer,  71  So.  422. 
<e=>l55(4)  (Ala.)  In  a  suit  for  trover  for  fix- 
tures removed,  where  a  lease  did  not  provide 
what  was  to  become  of  houses  erected  oy  the 
lessee  after  its  termination,  and  lessee  intro- 
duced evidence  that  the  houses  were  trade  fix- 
tures, held,  the  lessor  could  show  an  agref>ment 
that  the  houses  were  not  removable.— Middle- 
ton  V.  Alabama  Power  Co.,  71  So.  461. 
«»I55(S)  (Ala.)  In  action  for  defendant's 
breach  of  its  agreement  to  sell  cotton  seed  oil 
where  sale  was  made  through  a  broker,  defend- 
ant having  introduced  a  telegram  as  evidence 
cC  broker's  efforts  to  sell  the  oil  to  third  per- 
sons, plaintiff  was  entitled  to  introduce  the  an- 
swer to  the  telegram  as  bringing  out  all  that 
was  done  in  that  connection.— Portsmouth  Cot- 
ton Oil  Refining  Corp.  t.  Madrid  Cotton  Oil 
Co..  71  So.  111. 

T.  BEST  AND  8E0ONDART  EVIDENCE. 

«=9l59  (Ala.)  It  was  not  error  to  overrule  an 
i^ection  to  a  question  asked  plaintiff  as  a  wit- 
ness whether  fae  bad  made  any  copy  of  a  letter 


which  he  dflstzoyed  to  avoid  wodncing  It  in 
court— Bussell  v.  Bush,  71  So.  897. 

_  »(78(1)  (Ala.)  The  Intentional  destruction  of 
a  letter  creates  a  presumption  that  its  contents 
were  detrimental,  which  cannot  be  rebutted  by 
secondaiy  evidence.-— Knssell  t.  Bush,  71  So. 
397. 

•^181  (Ala.)  Every  teaaonable  effort  which 
might  tiave  resulted  In  production  of  missing 
paper  must  be  shown  to  nave  been  made  with- 
out avail,  before  secondary  evidence  can  be 
received.— Porter  v.  Watkins,  71  So.  687. 

«=»I83(3)  (Ala.)  In  an  action  on  a  fraternal 
benefit  certificate,  where  the  defense  was  suicide, 
the  showing  of  the  loss  of  a  note  found  in  as- 
sured's  clothing  held  sufficient  to  authorise  sec* 
ondary  evidence  of  its  contents. — Sovereira 
Oamp  of  Woodmen  of  tb«  World  v.  Ward.  71 
So.  404. 

^1:3185(4)  (Ala.)  Secondary  evidence  of  the  con- 
tents of  a  document  is  not  admissible,  where 
the  notice  to  produce  it  as  required  by  Code 
1907,  8  4068,  did  not  give  sufficient  time  to  pro- 
cure it  from  where  it  had  been  sent.— Sovereign 
Camp  of  Woodmen  of  the  World  t.  Ward,  71 
So.  404. 

«=9l87  (Ala.)  Where  plaintiff  Intentionally  de> 
stroyed  a  letter,  it  was  error  to  require  him  to 
state  only  so  much  d  the  contents  as  was  ma- 
terial to  tiie  iasnes.'— Busaell  v.  Bnah,  71  8a 

397. 

-Vn.  ADMISBIONB. 

(C)  By  GrKntora,  Former  Ownera,  or  Priv- 
ies. 

<t=»230(5)  (La.)  Statements  of  deceased  vendor 
out  of  iHTflaenoe  of  vendee,  in  regard  to  sale,  at- 
ta^ed  as  frandulrat,  simulated,  or  disguised 
donation,  are  admissible  to  show  vendor's  atti- 
tude toward  transaction,  though  not  of  them- 
selves sufficient  to  prove  frand.— Bizan  v.  Blzau, 
71  Sa  SSL 

ym.  DEOUUtATIONS. 

(A)  Hmtaro,  Form,  and  Ineidenta  Im  Ct«- 
eral. 

^=»268  (Ala.)  Expressions  of  pain,  and  of  the 
locality,  nature,  extent,  and  character  of  it. 
are  usually  admissible  in  action  for  personal 
injuries ;  but  the  rule  does  not  include  declara- 
tions as  to  the  cause  of  the  pain  or  narrations 
of  past  conditions.— Birmingham  Sy.,  Idght  & 
Power  Co.  V.  Gray,  71  So.  689. 

While  it  might  be  error  to  permit  one  to  tes- 
tify as  to  what  he  said  or  did  indicative  of  pain, 
it  would  Im  proper  for  him  to  testify  whether 
be  suffered  pain.- Id. 

IX.  HEARSAY. 

€=a3l7(2)  (Ala.)  In  a  suit  for  loss  of  goods, 
the  declaration  of  a  depot  agent  that  the  goods 
w$xe  short  and  would  arrive  Is  but  hearsay, 
and  not  a  verbal  act  within  the  scope  of  dn^ 
then  being  performed.— Louisville  ft  N.  B,  Co.  v. 
Lynne.  71  So.  33a 

4=9317(8)  (Ala.)  In  an  action  on  a  fraternal 
benefit  certificate,  where  the  defense  was  suicide, 
testimony  that  '  tbey  said  be  died  from  taking 
carbolic  acid"  was  properly  excluded  as  hearsay. 
— Soverdgn  Camp  of  Woodmen  of  the  World  v. 
Ward,  71  So.  40i. 

X.  DOCimENTART  EVIDENOE. 

(B)  EixemplMeatloae,  Transoripts,  aad 
Certiaod  Copies. 

€=>344  (Miss.)  In  action  f6r  injuries  resulting 
from  obstruction  of  crossing  by  railroad  train, 
exclusion  of  certified  copy  of  ordinance  prohib- 
iting trains  from  standing  on  crossings  for 
more  than  five  minutes  hmd  error.—Paricer  v. 
Southern  I^.  Co.  in  Miasissipid,  71  So.  912. 
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(D)  Pro«««tloa,  Aii<ke»tleMIo»,  mmA  Bf- 
f«et. 

<»=»368(12)  (Ala.)  Under  Code  1007.  |  40S8, 
nonsuit  cannot  be  rendered  sRsinst  plaintiff  for 
failure  to  produce  a  letter  Intentlonailly  dettroy- 
ed  by  him,  no  notice  to  produce  which  wu  giv- 
en.—Buaaell  V.  Bush,  71  So.  397. 

XL  PABOL  OB  EXTBIN8I0  EVIDBItOB 

AFFEOTinO  WBITIKOS. 
(A)  Contrmdietlns.  VarrlnK*  or  Addlnv  to 
Teraas  of  Wrlttes  InatraaittBt. 

«»4I9(2)  (La.)  Where  a  deed  recites  that  price 
is  $600  and  other  valuable  coBsiderations.  evi- 
dence  of  full  consideratlou  Is  admisBible. — 
Khimpp  V.  Howcott,  71  So.  363. 

(B)  IttTAllAatlBs  Written  Inatrament. 

^=9434(11)  (Ala.)  In  action  for  price  of  goods 
sold  under  coDtract,  where  testimony  showed 
that  the  contract  of  sale  ^sned  by  the  buyer 
was  not  the  one  made  by  him  and  was  signed 
upon  the  misrepresentations  of  the  seller'a  sales- 
man, testimony  of  the  buyer  as  to  what  articles 
he  contracted  to. purchase  was  relevant— Com- 
mercial Finance  Co.  v.  Cooper  Bros.,  71  So. 
6&4. 


(C)  Savsnit*  •>  SnbBeqnoBt  Oral 

ment. 

«=»44l(4)  {A^B^  A  written  lease  dealing  with 
the  subject  of  fixtures  cannot  be  varied  by  oral 
agreement  as  to  fizturefl^Middleton  v.  Ala- 
bama Power  Co.,  71  So.  461. 
^=9441(8)  (Miss.)  The  buyer,  under  assies  con- 
tract providioK  for  discount  for  cash  on  a  cer- 
tain date,  could  not  defeat  recovery  of  the  en- 
tire account,  having  failed  to  pay  on  that  date, 
on  the  ground  that  the  agreement  was  for  a 
trade  discount,  since  that  would  merely  be  a 
modification  of  a  written  contract  by  parol  evi- 
dence.—Hickman  Ebbert  Co.  t.  Asa  W.  Alles 
Co.,  71  So.  310. 

4=3445(6)  (La.)  In  suit  by  principal  against 
agent  for  accounting,  it  is  competent  for  agent 
to  prove  by  oral  evidence  instruction  subsequent 
to  written  ^wer  of  attorney,  referring  to  ex- 

Fenses  of  principal  which  were  paid  by  agent.— 
^vy  V.  Levy,  Tl  So.  007. 
«=s>445(9)  (Misa.)  Evidence  of  extension  of  time 
for  payment  of  note  on  consideration  of  indorse- 
ment  does  not  violate  rule  excluding  parol  evi- 
dence varying  written  contract.— Boyd  v.  Kelley, 
71  So.  8S7. 

(D)  t^BstraetloB  or  ApplleatlOB  •<  tma^ 

mmmm«  of  WFltten  InBlrament. 

«=»46l(l)  (Fla.)  It  la  error  to  admit  testimony 
of  party  who  executed  written  instrument  as  to 
what  was  intended  thereby.— Georgia  Home  Jjoa. 
Co.  V.  Hoskins,  71  So.  286. 

XII.  OPINIOM  EVIDENCE. 
<A)  t3«Bcl«alOBS    bbA    OplnloBS    «f  Wlt- 

B4MWM  iB  OOBOrBl. 

^9472(11)  (Ala.)  A  statement  by  a  physician 

that  assured  c<Miimitted  suicide  held  a  statement 
as  to  the  material  fact  in  inquiry  and  was  prop- 
erly excluded. — Sovereign  Camp  of  Woodmen  of 
the  World  v.  Ward.  71  So.  404. 

(C)  CoBipetoBer  of  Kxperts. 

^=>536  (Ala.)  Where  a  witness  has  given  spe- 
cial attention  to  tracking  automobiief  bj  the 
marks  of  their  tires,  the  admission  of  his  opin- 
ion as  to  ttie  identity  of  an  automoldle  which  he 
tracked  is  not  error.- Beatty  v.  Palmer,  71  So. 
422. 

<S=>536  (Ala.)  A  general  knowledge  of  the  de- 
partment to  which  a  «pecial^  belongs  qualifies 
«  witness  to  testify  thereto.— Louisrifle  &  N.  R. 
Co.  V.  I-ivell,  71  So.  995. 

^s>S46  (Ala.)  The  sufficienc^r  of  a  witness* 
knowledge  of  the  subject  inquired  about  to  qual- 
ify him  to  speak  as  an  expert  is  addrnased  to  the 


discretion  of  the  trisl  court.— Louisville  &  N.  K. 
Co.  V.  Lovell,  71  So.  995. 

(D)  BxamlBBtloB  of  Bxpcrts. 

*=>547  (Ala.)  The  extent  of  the  examinatioa 
of  a  physician  testifying  as  an  expert  as  to  the 
personal  injuries  alleged  to  have  been  received 
by  the  plaintiff  was  lonely  discretionary  with 
the  trial  court.-*Louisville  ft  N.  B.  Co.  v.  Lorell, 
71  So.  996. 

3EIT.  WBIOHT  ARD  UVyVlCOSSCT. 

«»588  (La.)  In  an  action  for  the  death  of  a 
trespasser  struck  by  a  train,  testimony  of  the 
«igineer,  Brcman,  and  station  agent,  that  de- 
ceased could  not  have  beea  seen  in  time  to  avert 
the  accident  could  not  be  disregarded  on  a  hy- 
pothesis of  visibility  based  on  the  locatiiw  d[ 
the  wound  on  the  side  of  the  head  of  deceased. 
— Mereier  v.  I'azou  &  M.  V.  R.  Co.,  71  So.  150. 
4=»9S8  (Miss.)  In  an  action  for  death  of  a 
child  on  railroad  track,  testimony  of  the  en- 
gineer of  a  Cut  train  that  he  did  not  see  the 
child  even  as  an  object  until  within  150  feet 
is  not  necessarily  rendered  incredible  by  meas- 
urements after  the  accident,  showing  that  an 
engineer  could  have  seen  the  small  child  a  dis- 
tance of  500  feet— Yazoo  &  M.  V.  B.  Co^  v. 
Huff.  71  So.  757. 

4=>59l  (Ala.)  Where  defendant  in  statutory 
ejectment  held  under  a  default  judgment  against 
plaintiff,  plaintilTs  introduction  of  a  decree  fur 
a  tax  sale  reciting  due  notice  to  liim,  in  ontiei- 
pation  of  a  defense  under  a  tax  title,  did  not  di- 
vest him  of  the  right  to  show  tliat  decree  was 
without  the  court  s  jurisdiction.— -Gilliland  v. 
Armstrong,  71  So.  700. 

EXAMINATION. 

See  Criminal  I^w,  <&=3483.  485 ;  Evidence,  «s> 
547;  Schools  and  School  Dlstolctl,  *=» 
130;  Witnesses,  <^236-2S9. 

EXCEPTIONS. 

See  Appeal  and  mnor,  ^sa>2B8 ;  jneading, 

228 

EXCEPTIONS,  BILL  OF. 

See  Criminal  Law,  «=s>1090-1104;  Time, 
8,9. 

n.  SETTIiEMEBT.  BIOBIHOt  AED 
FUJNO. 

^41(6)  (Ala.)  That  the  bill  of  exceptions  wis 
presented  to  the  presiding  judge  within  the  90 
days  Featured  by  Code  1907,  |  3013,  is  attested 
by  the  net  that  it  shows  It  was  signed  by  him 
within  that  period—Brannan  t.  Sbenj,  71  So. 
106. 

EXCESSIVE  DAMAGES. 

See  Damages,  •»132. 

EXCHANGE  OF  PROPERH. 

See  Husband  and  Wife,  «»187. 

EXCUSABLE  HOMICIDE. 

See  Homicide,  «s»116-118. 

EXCUSE 

sl43 ;  Tender  and  Parchoscr, 


See  Judgment. 
«s»186. 


EXECUTION. 


See  Attachment ;  Exempti<ms ;  Homestead; 
Justices  of  the  Peace,  «s»135;  £Uittiffs  and 
Constables. 

I.  HATUBE  ANB  E8SBHTXAU  IE 
OEWEBAL. 

^>I5  (La.)  Writ  of  seisure  and  sale  keti  ad- 
dressed to  property  therein  BpedGed,  and  no 
other,  while  writ  <rf  fl.  fa.  Is  to  be  satisfied  ost 
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ct  property  of  debtor  fndiaerlminately.— 
Ubm  t.  WiUiams.  71  So.  865. 

VII.  8AI.E. 

(A)  Hmbct,  CoBdset,  V«ltdltr.  MUl  Oob- 
ArmiBK  or  Vaeatlas. 

^=>2I9  (La.}  Sale  of  65  acres  Id  indiTialon  un- 
der fieri  facias  under  which  one-third  internst 
in  73d  acres  was  seized  held  not  invalid:  it 
araouDtinK  to  a  sale  of  ''/?8»  of  the  entire 
tract— Uaso  v.  Williams,  71  So.  365. 

That  land,  undivided  one-third  interest  in 
which  was  seised  under  fi.  fa.,  consisted  of  dif* 
ferent  tracts,  held  not  to  render  invalid  sale 
of  66  acres  in  indivision. — Id. 

^s»222(3)  (La.)  Description  of  pro^rty  sold  un< 
der  fi.  fa.  as  65  acres  UDdivuled  in  739  acres 
Ikeld  not  uncertain  or  Indefinite.— Lteso  t.  Wil- 
liams, 71  So.  866. 

(B)  Title  MBd  BlKhtB  Of  Pnrckmacr. 

«a290  (Miss.)  The  sale  of  property  at  execu- 
tion sale  by  a  sheriff  in  his  official  capacity  does 
not  prevent  his  purchasing  it  thereafter  as  an 
individual  from  the  purchaser  at  such  sale, 
where  such  purchase  is  not  in  pursuance  of 
fraud,  collusion,  or  prearrangement.— Myers  v. 
Drago  Grain  Co.,  71  So.  874. 

(D)  Coti'ves'Kiiee  to  Piireluta«r. 

4=b3  1 9  (Fla.)  In  ejectment,  sheriff's  deed  baaed 
on  Judgment  void  on  its  face  is  inadmissible  as 
mnnim«it  of  title.T-3mith  t.  Wilson,  71  So. 
910 

EXECUTIVE  POWER. 

See  Oonstitudtmal  Law,  ^80. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Abatement  and  Revival,  ^=^72;  Descent 
and  Distribution ;  Ejectment,  ^pTO:  Specif- 
ic Performance,  «=»105;  Trusts;  Wills. 

n.  APPOINTMENT.  QDALIFIOATIQN, 
AND  TENVBE. 

«==>I4  (La.)  Under  Civ.  Code,  arts.  1469,  1721, 
a  testament,  appointing  as  executor  the  priest 
of  testator's  church,  without  naming  him,  will 
be  construed  to  mean  the  priest  at  the  time  of 
testator's  death.— Succession  of  Lefort,  71  So. 
215. 

^»20(10)  (La.)  Executors  are  included  in  the 
words,  "or  other  administrators  of  successions," 
as  used  in  Code  Prac.  art,  1069,  and  hence 
Judgments  appointing  them  become  provisional- 
ly executory  when  rendered,  and  are  not  sul^ect 
to  suspension  by  appeaL— Succession  of  Lefort, 
71  So.  216. 

^935(10)  (La.)  Executors  are  included  in  the 
worda  "or  other  administrators  of  successions," 
as  used  in  Code  Prac.  art.  1()59,  and  hence 
judgments  removing  them  become  provisionally 
executory  when  rendered,  and  are  not  subject 
to  sospendon  by  appeal.-— Succession  of  Lef<nrt, 
71  So.  216. 

m.  ASSETS,  APPRAISAI^  AND  IN- 
VENTOBT. 

4s»38  (Miss.)  Where  stock  belonging  to  deceased 
was  sold  under  order  of  court  to  a  corporation 
by  which  he  had  been  employed,  and  which  sub^ 
sequently  made  a  gift  of  money  to  the  widow  of 
deceased,  in  rect^ition  of  his  services,  it  was 
error  to  charge  her  with  the  gift  in  favor  of  the 
estate.— Currie  v.  Bennett.  71  So.  830. 
4»46  (Miss.)  Costs  of  the  sdminiHtration  of 
tba  estate  ox  one  named  as  bnnpficiary  in  a 
mutnal  benefit  certiiicate  who  predeceased  in- 
Mred  held  not  payable  out  of  tne  proceeds  in 
the  bands  of  her  administrator.who  was  also  the 
administrator  of  the  insured.- Sykes  v.  Arm- 
strong. 71  So.  262. 


nr.  OOIXBOnOH  AND  MAHAaEMBNT 

OF  ESTATE. 
(A)  In  General. 

4^87  (Miss.)  Administrator's  compromise  of 
claim  or  debt  in  good  faith  held  valid  and  bind- 
ing without  previous  authorisation  from  chan- 
cery court  or  chancellor  under  Code  1906,  { 
2065.— Montgomery  v.  Mutual  Life  Ins.  Oa  <x 
New  York,  71  So.  162. 

^»93(1)  (La.)  A  testamentary  executor  cannot 
carry  on  indefinitely  a  mercantile  business  for 
the  account  of  bis  minor  ward. — SuccesBion  of 
HawkinB,  71  So.  492. 

VI.  ALLOWANCE  AND  PATMENT  OF 
CLAIMS. 
(A)  Uabtlltles  of  Estate. 

«=s>22l(l)  (Ala.)  Plaintiff  suing  an  executrix, 
by  joining  issue  on  the  plea  of  statute  of  non- 
claim,  assumes  the  burden  of  proof  of  presenta- 
tion of  claim  in  the  time  and  manner  required 
by  Code  1907,  »  2690.  2Sfl3.-Brannan  v.  Sher- 
ry, 71  8a  106. 

(O)  Presentatton  aatf  AIlowaBoe. 

«=»222(3)  (Ala.)  Actual  formal  presentation  uf 
a  claim  against  a  decedent's  estate,  and  by  one 
having  right  to  make  it,  is  necessary  to  prevent 
bar ;  and  mere'  knowledge  by  executrix  of  its 
existence  is  not  enoagb.— Brannan  t.  Sherry, 
71  So.  10«. 

^227(8)  (Ala.)  WhUe  under  Ode  1907,  S 
2593,  presentation  of  a  claim  against  a  dece- 
dent's estate  need  not  be  to  executor  personally 
and  by  filing  in  probate  court,  (dalm  must  in 
either  case  be  venfied.- Brannan  t.  Sherry,  71 
So.  100. 

4^228(2)  (Ala.)  Presentation  of  a  claim  against 
decedent's  estate  by  the  attorneys  of  executrix, 
to  whom  claimant  presented  it,  is  not  a  pres- 
entation to  her  authorized  by  Code  1907,  i 
2598;  they  not  being  persons  authorized  to 
make  the  presentation.— Brannan  v.  Sherry,  71 
So.  106. 

^»228(3>  (Ala.)  Presentation  of  a  claim  against 
decedent's  estate  to  the  attorneys  of  executrix 
is  not  a  presentation  to  her  authorized  by  Code 
1907,  i  ^8.-Brannan  v.  Sherry.  71  So.  106. 

X.  ACTIONS. 

®::»438(9)  (La.)  lie  holder  of  a  note  secured  by 
mortgage  may  proceed  against  the  maker's  suc- 
cessor, contradictorily  with  the  administrator, 
notwithstanding  subsequent  transactions  in 
which  the  heirs  co-operate  with  the  administra- 
tor in  borrowing  money  from  such  holder  to 
carry  on  the  plantation,  constituting  the  main 
assets  of  the  succession  covered  by  the  mortgage^ 
—Barton  v.  Burbank,  71  So.  IM. 

XI.  ACCOUNTING  AND  SETTLEMENT. 

®=»5I1(3)  (La.)  Court  costs  incurred  in  obtfllo- 
ing  a  final  accounting  from  a  testamentary  ex- 
ecutor must  be  borne  by  him  personally  when 
due  to  bis  illegal  acts  and  unwillingness  to  ren- 
der as  account. — Succession  of  Hawkins,  71  So. 
492. 

EXEMPLARY  DAMAGES. 

See  Telegraphs  and  Telephones,  ^^99. 

EXEMPTIONS. 

See  Homestead;    Taxation,  <S=3204-251. 

I.  NATU&E  AND  EXTENT. 
(C)  Propertr  and  Rlfflita  Exempt. 

4s>48(2)  (Miss.)  A  county  warrant,  issued  in 
ftivor  of  persons  who  worked  a  road  under  con- 
tract at  a  rate  per  mile  is  not  exempt  from  ex- 
ecution as  the  wages  of  a  laborer. — Lewis  v. 
Harrison,  71  So.  5. 
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EXPERT  TESTIMONY. 

See  GriminBl  Law,  <9=»449.  47S-48S;  Brl- 
dence,  ^630-&47. 

EXPLOSIVES. 

See  Negligence,  <9=»27. 

EXPULSION. 

Se«  CoTporationa,  «=»661. 

FACTORY  INSPECTION. 

See  Health,  «=a7. 

FALSE  IMPRISONMENT. 

See  MalicioQB  ProsecuHon. 

TEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

See  GommeTce,  «=»27;  Death,  «=9l6.  18;  Hm- 
ter  and  Servant,  «=>180,  204. 

FEES. 

Sea  derks  of  Oonrts.  «s=>2S.  24 ;  Schooli  ud 
School  Dtotrlctt,  *9l80. 

FELLOW  SERVANTS. 

fiea  Hatter  and  Servant.  4»177-19S. 

FILING. 

See  Jnatlcea  of  the  Peace,  «sa»164. 

FINDINGS. 

See  Appeal  and  Error,  «=»^.  10^ 

FINES. 

See  JuBticea  of  the  Peace,  ^s=>SO. 

<^20  (Ala.)  Under  Code  1907,  g§  6664,  6666, 
witness  fee  certificate  issued  by  foreman  of 
^and  jury,  with  indorsement  of  clerk  of  court. 
Acid  to  show  that  payment  should  be  made  by 
county  treasorer  out  of  fine  and  forfeiture  fond. 
-Kyan  t.  CoUins.  71  So.  680. 

Though  a  local  Improvenient  act  provided  that 
all  convicts  of  Morgan  county  should  be  worked 
on  public  roads,  held  that,  under  Code  1007,  S 
6888,  finei  paid  by  convicts  sentenced  to  road 
work  go  to  the  fine  and  forfdtore  fund  and 
may  be  devoted  to  payment  of  state  witness 
fees.— Id, 

«=»2I  (Miss.)  Under  Laws  1912,  c.  124,  a  coun- 
ty is  not  liable  for  a  reward  of  one-third  the 
fine  imposed  npon  two  persons  convicted  of  un- 
lawful  liquor  selling  until  the  fine  has  bem  col- 
lected.—Grenada  County  V.  Little,  71  So.  871. 

FIRE  APPARATUS. 

See  Street  Bailroade,  4»8S. 

FIRE  DEPARTMENT. 

See  State*,  «=3ll9. 

FIRES. 

See  Arwm;  Landlord  and  Tenant,  ^a»101; 
Negligence,  4=321;  Railroads,  «s»4a0. 

FISH. 

^9  (Fla.)  A  local  act,  prohibiting  fishing  "In" 
the  waters  of  a  coanty  (Laws  1916  c.  7120, 
amending  I<awa  1913,  c.  6806),  applies  to  soma 
portion  of  a  river  within  that  coanty  when  th( 
middle  of  that  river  is  made  the  boundary  line 
and  a  portion  of  the  river  on  both  sides  of  the 
boundiiry  line  is  expressly  excepted  from  the 
act^Ex  parte  Perry,  71  So.  174. 


FIXTURES. 

See  Evidence,  «=>156;  Trespass,  4=»20;  Tro- 
ver and  Conversion,  ^916. 

4=»2I  (Miss.)  Aa  between  the  vendor  and  ven- 
dee of  land,  a  storehouse  building  erected  on  a 
solid  foundation  consisting  of  brick  and  wooden 
pillars  and  extending  onto  plaintiffs  property 
for  a  distance  of  nine  feet  constituted  a  fixture* 
and  the  vendor  bad  no  right  to  remove  the  same 
against  the  protest  of  i^intll^  a  successor  in 
interest  of  the  vendee.— McLeod  t.  Clark,  71 
So.  11. 

«=»27(1)  (Ala.)  Parties  may  by  contract  make 
trade  fixtures  a  part  of  the  land  on  which  tbey 
stand.— Middleton  v.  Alatuuna  Power  Co.,  71 
So.  461. 

A  reservation  of  a  fixture  or  the  right  to  re- 
move it  at  the  expiration  of  a  lease  may  be 
made  by  oral  agreement.- Id. 
<8=935^)  (Ala.)  Where  houses  are  erected  upoi 
land  of  another,  prima  facie  they  bectHne  part  of 
the  realty,  except  where  the  builder  reserves 
the  right  of  removal.— Mlddletmi  t.  Alabama 
Power  Co.,  71  So.  461. 

If  imnrovements  are  what  il  termed  "trade 
fixtures,^*  tbey  do  not  become  prima  facie  part 
of  the  land  on  which  they  stand.— Id. 

FOLLOWING  TRUST  PROPERTY. 

See  Trusts,  «c:»867. 

FORBEARANCE. 

See  Bills  and  Notes,  <^801. 

FORECLOSURE. 

See  Mortgages,  «=»886-67B. 

FOREIGN  CORPORATIONS. 

See  Commerce,  «3»80:  Constitutional  law,  ^ 
101,  180;  Oorporations.  «3>6Sl-«68. 

FOREIGNERS. 

See  Aliens. 

FOREIGN  INSURANCE  COMPANIES. 

See  Insurance,  $=3lS. 

FOREIGN  LAWS. 

See  Evidence.  •sSO. 

FORFEITURES. 

See  Insurance,  «=934&-367,  70S. 

FORGERY. 

See  Criminal  Law,  <^404.  478.  064. 

fAla.App.)  Forgery,  at  eommcm  law,  b 
the  false  rnddng.  or  material  alteration,  with 
Intent  to  defraud,  of  any  writing  which,  if  gen- 
uine, might  apparently  be  of  l^al  efficacy  or  a 
foundation  of  a  legal  liability.— Everage  v.  SUtfl^ 
71  So.  988. 

^=>7(1)  (Ala.App.)  An  injunctioo  bond  in  a 
suit  to  en}<nn  the  enforcement  of  eiracutiona  keU 
the  subject  of  forgery.— Everage  t.  State,  71  So. 

98.S. 

C=»I4  (Ala.App.)  That  injury  did  or  did  not 
result  from  the  foi^ry  is  immaterial,  the  ca- 
pacity of  the  false  and  fraudulent  writing  to 
work  injury  being  the  material  question.— Ew 

age  V.  State,  71  So.  983. 

«=»28(4>  (Fla.)  Indictment  fbr  forger?  of  bank 
check  »  not  fatally  defective  in  calling  check 
an  order  for  moneyw— Miller  T.  State,  71  So, 
280. 

^=^30  (AlaApp.)  It  is  not  necessary  to  set  oat 
in  what  parhcular  act  the  forgery  consisted, 
because  the  word  "forge"  includes  the  false  mak- 
ing of  an  instrument  in  whole  or  tn  part,  and 
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8  Statement  of  the  partkndar  sets  eonatitutlBg 
^rtietilar  offeBM.— Bverafe  t.  State,  71 

«=>44^2)  (Fla.)  ConTicUou  of  forgery  wUl  be 
■et  aaide  where  there  ia  no  evideace  that  ac- 
cused ever  had  poweeuon  of  forged  instrument, 
or  that  he  could  write  at  alL— Miller  T.  States 
71  So.  280. 

FORMER  JEOPARDY. 

See  OxlBdnal  Law,  ^^^03. 

FORMER  RECOVERY. 

fiee  Death.  ^27. 

FRANCHISES. 

See  BfuQidpal  Oorporatlons,  ^s*eSO,  981. 

'4=92  (Ala.)  Amblffaous  nrorislotiB  in  the  erant 
of  a  public  franchise  will  be  conatmed  in  favor 
of  the  nnblic. — Birmiiigham  Waterworke  Co.  v. 
Hcmandei,  71  So.  443. 

FRAUD. 

See  GompromiM  and  Settlement;  Contracts, 
«=994;  Evidence,  «=9434;  Fraudulent  Con- 
veyances; Tnanrance,  «=»260-282.  723;  Land- 
lord and  Tenant.  «»220^ ;  limiutlon  of 
Actions,  <^100i  Principal  and  Snretr.  4a» 
43;  Tniati,  ^sw. 

n.  AGnoHs. 

•s>50  (Ala.)  The  law  does  not  picnune  frand. 
ud,  wbm  a  eharge  of  fraud  is  mads^  It  must  be 
established  bj  the  evidence  befon  relief  can  he 
had.— Wallace  v.  Crosthwait,  71  So.  666. 

FRAUDS.  STATUTE  OF. 

See  Spedfle  Performance,  «=s>4S. 

V.  AOBEEMEWTS  WOT  TO  BE  PBB- 
FOBKED  WITHDC  OWE  TEAB 

OR  DUBIira  UFETIME. 

^s>49  (Miss.)  A  contract  for  the  delivery  of 
00.000  loss  at  the  rate  of  200  each  day,  held 
within  the  statute  of  frauds  as  an  oral  ctmtract 
which  could  not  be  perfbtmed  within  one  year. 
^Mra.  K.  Edwards  ft  Sous  v.  Farve,  71  So. 
12. 

^50(2)  (Miss.)  Under  the  statute  of  frauds, 
proTiding  that  contracts  not  to  be  performed 
within  one  year  must  be  in  writing,  the  possi- 
bility of  the  death  of  the  promisor  within  the 
year  does  not  take  the  contact  out  of  the  stat- 
ute unless  such  death  leaves  the  contract  full; 
performed. — Mrs.  K.  Edwards  &  Sons  v.  Farve, 
71  So.  12. 

VI.  BEAL  PROPERTY  AlTD  ESTATES 

AHD  INTERESTS  THEREIir. 

4=»7I  (Ala.)  The  great  controlling  purpose  of 
the  statute  of  frauds  is  the  requisition  of  writ- 
ten evidence  of  all  contracts  for  the  sale  of 
lands.— Kyle  v.  Jordan,  71  So.  417. 
«=>72(4)  (Miss.)  A  storehouse  30  feet  wide  and 
100  feet  long  resting  on  brick  and  wooden  pil- 
lars constitutes  a  part  of  the  realty,  and  a  pa- 
rol reservation  by  the  owner  of  the  land  on  bis 
conveyance  of  the  part  of  the  land  occupied  by 
the  building  of  a  nght  to  remove  such  building 
was  void  under  the  statute  of  frauds  as  to  the 
frantee  and  his  sueoesaon  in  interest.— McLeod 
T.  aark,  71  So.  11. 

IX.  OVRBATION  AND  EFPBOT  OF 
STATTTTB. 

^  1 1 9(1)  (Ala.)  The  statute  of  frauds  does  not 
■void  jMiTol  contracts,  but  merely  lays  down  a 
rule  of  pridence  of  which  contracts  must  be  es- 
tablished, thus  rendering  them  voidable  at  the 


election  of  the  nonsubecribing  party.— Wood  v. 
Lett.  71  Sa  177. 

FRAUDULENT  CONVEYANCES. 

I.  TRANSFERS  AND  mAXSAOTIONS 
INVALID. 
<0)  Propmrtr  mmA  WUg^tm  TpRnstemA. 

4s»62(l)  (AU.App.)  A  judgment  debtor  may  sdl 
hia  homestead,  regardless  of  his  creditors. — 
Stovall  T.  Hamilton,  71  So.  63. 

<H)  Prefercnee*  to  CrcAlton. 

9s»l2l  (La.)  Where  pledgor  has  shipped  or 

is  nl)OUt  to  ship  to  factor  greater  proportion  of 
crop  than  will  be  required  to  pay  for  money  and 
supplies  advanced  for  its  production,  this  con- 
stitutes pi-eference  which  may  be  set  aside  at 
suit  of  another  creditor.— Swift  ft  Co.  T.  Bon- 
villain,  71  Bo.  849. 

(I)  RctenUon  of  PomcmIob  or  AWAMUt 
Title  br  Grantor. 

4=»I38  (La.)  Save  in  cases  especially  provided 
by  law,  contract  to  pledge  movables  without  de- 
livery to  pledgee  leaves  property  subject  to 
seizure  for  debts  of  pledgor  by  attachment,  with- 
out revocatory  actirair-Bwift  ft  Go.  v.  BonvU* 
lain,  71  So.  slo. 

n,  RIGHTS  AND  LIABILITIES  OF 
PARTIES  AND  PURCHASERS. 
(A)  OrlvlBAl  PortlOB. 

«=»I73(2)  (Ala.)  A  conveyance  claimed  to  he 
fraudulent  by  a  creditor  of  grantor  cannot  for 
that  cause  be  annulled  as  between  tbe  iMirtiee 
to  it— Moote  V.  Altom,  71  So.  681. 

m.  REICEDIES  OF  CREDITORS  AND 
PURCHASERS. 

(A)  Penoaa  to  Aaaert  lBT«ll«ltT* 

■8=208  (La.)  A  creditor  cannot  complain  of 
alienati<Ht  of  property  by  debtor  before  creation 
of  his  debt— Pilsbery  v.  Fricke,  71  Bo.  348. 

(B)  RomoAlM   om   9r«a«d   of  Rvllltr  •* 

Tronafer. 

9=3229  (Ala-App.)  Indebtedness  of  garnishes  to 
Judgment  debtor  held  subject  to  garnishment 
although  the  judgment  debtor  had  caused  the 
garnishee  to  give  a  note  to  a  third  person  as  a 
subterfuge  to  escape  payment  of  the  judgment 
— StovsJl  T.  Hamilton,  7l  Sa  68. 

(B)  Parties  mad  Proeeaa. 

4s>255(l)  (Ala.)  In  a  suit  to  set  aside  a  fraud- 
ulent conveyance,  one  who  has  joined  with  de- 
fendant in  the  executicm  of  the  note  on  which 
complainant  is  a  creditor,  and  whose  liability  is 
joint  and  several,  is  not  a  necessary  party,:— 
Moore  v.  Altom,  71  So.  681. 

In  a  suit  to  set  aside  a  fraudulent  conveyance, 
it  is  not  necessary  to  jmn  as  defendant  the 
grantor's  wife,  who,  though  joining  in  the  con- 
veyance, la  charged  with  no  fraud.— Id. 

(F)  Pleadlav. 

^^260  (Ala.)  In  a  suit  to  set  aside  a  fraudu- 
lent conveyance  in  order  to  enforce  a  note,  the 
complaint  need  not  state  that  the  note  was  pre- 
sented for  payment  at  the  time  and  place  where 

SayaUe,  nor  deny  that  funds  awaited  it  there.— 
[oore  V.  Altom.  71  So.  SSL 

(J>  Jttdatmeat  ov  Deere*  aad  Bxcanllon. 

^313(2}  (Ala.)  In  a  suit  to  set  aside  a  fraud- 
ulent conveyance,  Aefd,  the  court  in  ita  discre- 
tion may  order  selling  m  parcela— Hoore  v.  Al- 
tom, 71  Sa  6SL  * 

(K)  DIavoBitlow  of  Property  or  Proeeeds. 

«=>324  (Ala.)  If  land  conveyed  in  fraud  of 
creditors  ia  sold  to  satisfy  their  claims,  the  re- 


ror  oases  la  Dec.  XH^  d  Am.  Dig.  Key  No.  Swles  ft  Indaass  see  same  tepio  aad  KXT-N17UBHR 
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maiDder  of  the  fond  produced  thereby  goes  to 
the  fraudulent  grantee,  or  those  clalnunK  onder 
him.— Moore  t.  Altom,  71  Sa  681. 


See  Fub. 


GAME. 
GARNISHMENT. 


See  Attadiioent;  Fraodulent  OonTeyancM,  9=> 

229. 

VIII.  CLAIMS  BY  THIBD  PERSOITS. 

^^205  (AIa.App.)  Where  a  jud^ent  debtor  on 
selling  lead  requires  payment  of  the  price  by 
note  and  mortgage  to  hia  son,  simultaneouBly 
with  transfer  of  title  to  the  purchaser,  the  pur- 
chaser was  not  indebted  to  the  judgment  debtor, 
uor  subject  to  gamishmeot,  and  need  not  ask 
in  the  garnishment  proceedings  that  the  judg- 
ment debtor  be  brought  in  to  determioe  the  per- 
son to  whom  he  owed  the  money.— S  to  vail  t. 
HamUton,  71  So.  «». 

GIFTS. 

I.  INTER  VIVOS. 

^»4I  <Ija.)  Since  a  donation  inter  vivos  iw 
irreTOcable  under  Rev.  Civ.  Code.  art.  1468,  the 
donor's  request  in  his  will  that  the  donee  divide 
with  other  legatees  was  only  a  precatory  sug- 
gestion without  legal  force. — Snccesuon  of  Haw- 
kins, 71  So.  482. 

GOOD  FAITH. 

See  Bills  and  Notes,  «=»e26. 

GRAND  JURY. 

See  Indictment  and  InformatioiL 

«»2  (La.)  Act  No.  98  of  1880.  |  3,  providing 
that  grand  jury  for  parish  of  Orleazua  consists  of 
16  members,  V2  of  whom  constitute  quorum,  was 
superseded  by  Const.  1898.  art.  IIT  (retained 
in  Const.  1913),  providing  that  grand  Jury  con- 
sists of  12  members,  9  of  whom  must  concur  to 
find  indictment— State  t.  Pallet,  71  So.  951. 

GRANTS. 

See  Public  Lands. 

GUARANTY. 

See  Jadgment,  «3»649:  Princ^al  and  Baretr- 
IV.  BEXEDIES  OF  OBESITOBS. 

4»86  <Mis8.)  A  plea  of  the  suret?  whose  con- 
tract provided  for  liability  until  terminated  in 
writing,  that  the  creditor  expressly  agreed  to 
cancel  the  contract  of  suretyship  and  release 
the  Bure^,  states  a  good  defense,  and  is  not 
demurrable.-— Julius  Levy  Song  Co.  t.  Orlansky, 
71  So.  671. 

GUARDIAN  AND  WARD. 

m.  OUSTODT  AND  CARE  OF  WARD'S 
PERSON  AND  ESTATE. 

^=362  (La.)  Where  a  tutor  conducts  a  business 
with  merchandise  inherited  by  his  ward,  he 
must  account  for  the  value  thereof  to  the  minor 
with  legal  interest  from  time  he  took  possession. 
—Succession  of  Hawkins,  71  So.  492. 

Where  a  tutor  for  his  personal  account  cat^ 
ries  on  a  mercantile  business  in  bis  minor 
ward's  building,  he  must  pay  the  ward  rent 
therefor.— Id. 

V.  ACTIONS. 

^=»I30  (T^a.)  Petition  in  a  suit  by  one  suing 
individually  and  as  tutrix  of  her  minor  children 
to  enjoin  a  seizure  and  sale,  held  not  to  state  a 
cause  of  action  on  behalf  of  the  children,  where 
it  did  not  state  their  names  or  their  interest,  or 

Kray  that  their  claims  be  recognized.— Clarke 
:atal,  71  So.  149. 


VX.  AOOOU  NTINO  ATO  WXTTLEMEMt. 

9»I62  (La.)  Court  costs  incurred  In  obtaining 
a  final  accounting  from  a  tutor  must  be  borne 
by  him  personally  when  due  to  his  illegal  acts 
and  unwillingoeas  to  render  an  account. — Soc- 
cesalon  oi  Hawkins,  71  So.  492. 

HABEAS  CORPUS. 

I.  NATURE  AND  GROUNDS  OF 
REBIEDY. 

(Mias.)  Judgment  of  justice  of  peace,  on 

Sreliminary  trial  of  felony  charge,  binding  over 
efendant  to  await  action  of  gi'and  jury,  was 
preliminary  decision,  not  appealable,  restraining 
defendant  in  his  liberty,  and  habeas  corpus  will 
lie  to  determine  whethw  such  restraint  is 
wrongful.— Ex  parte  Tillmao,  71  So.  910. 

<@=>30(2)  (Fla.)  An  information  may  be  attack- 
ed by  writ  of  habeas  corpus  only  when  it  does 
not  charge  crime  by  reason  of  uaconstitutional- 
ity  of  statute  or  failure  to  allege  crime  under 
any  statute.— Jackson  v.  State,  71  So.  332. 

On  habeas  corpus,  information  will  be  up- 
held as  charging  malpractice  in  otSce  when  it 
alleges  that  county  commissioner  received  mon- 
ey for  purchasing  property  for  county,  ttioogh 
it  do»  not  state  that  it  was  corrupt^  dme.— 
id. 

n.  JUBZSDIOTION,  PROOSBDXHOS, 

AND  REUEF. 

4=s>92(l)  (Fla.)  In  habeas  corpus  to  secure  ad- 
mission to  bail,  the  court  may  look  to  the  in- 
dictment to  determine  whether  that  phase  of 
rape  is  charged  in  which  the  elements  of  force 
and  consent  are  material.— Ruasell  v.  State,  71 
So.  27. 

€=»93  (Mias.)  Where  a  wife  filed  a  bill  for  di- 
vorce, the  chancellor  denying  the  relief  sought 
and  dismissing  the  bill  had  power  on  the  father's 
habeas  corpus  proceedings  to  award  the  custody 

of  the  infant  child.— Miles  v.  Miles.  71  So.  295. 

«=»99(3)  (Miss.)  While  the  law  gives  the  fatiier 
a  preference,  the  oonrta  have  always  limited 
the  general  nile  of  the  common  law  whenever 

it  was  found  that  the  moral  and  physical  well- 
fare  of  the  child  required  the  mother  to  have 
its  custody.— Miles  v.  Miles,  71  So.  295. 

€=»i09  (Fla.)  Where  on  habeas  corpus  it  ap- 
pears that  petitioner  is  held  under  illegal  sen- 
tence, he  may  be  remanded  for  proper  aentence. 
having  his  right  to  bail  pending  imposition  oi 
legal  SMitence.— Fatson  v.  VeBtal,  71  So.  7^^. 

HANDWRITING, 

See  Wills,  «»2g6. 

HARMLESS  ERROR. 

See  Appeal  and  Btkht,  ^1027-1068;  Orimi- 
nal  Uiw,  «=Bll67-1177;  Homiade,  ^»34a 

HEAD  OF  FAMILY. 

See  H<Hnestead,  ^^18. 

HEALTH. 

I.  BOARDS  OF  HEALTH  AND  8ANI- 
TART  OFFICERS. 

«S=>7(1)  (Miss.)  Under  Laws  1914,  c  163,  con- 
strued with  Code  1906,  S  3466,  state  factory  in- 
spector holds  office  for  four  Tears.--State  r.  Mc- 
Dowell, 71  So.  867. 

The  board  of  health  can  remove  the  state  fac- 
tory inspector  only  for  good  cause,  upon  charges, 
notice,  and  opportunity  to  be  heard. — Id. 
<^7(1)  (Misa.)  Under  Code  1906,  f|  2490,  2491, 
2494,  2509,  2516.  2516a,  held  that  county  healUt 
officer  was  a  public  officer  not  removable  by  the 
state  board  of  health  without  reason,  notice,  or 
hearing.- War«  t.  State,  71  So.  868l 
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n.  BEOCXATIOMS  AHD  OFFENSES. 

^3»32  (La.)  City  ordinance,  providing  for  rat- 
proofing  all  buildingB  and  atrnctures  to  check 
bubonic  plague,  is  conatitntional  and  valid  ezer- 
ciae  of  police  power  in  intercat  of  health  of  peo- 
ple.—CSty  of  New  Orleans     Beck.  71  So.  883. 

^=>32  (La.)  Validity  of  rat-proofing  ordinance, 
requiring  foundations  to  be  of  certain  materiats, 
cannot  be  challenged  on  ground  that  it  forbids 
use  of  oQually  impenetrable  materials  by  one 
who  has  not  attempted  to  use  such  material.— 
(^fty  of  New  Orleans  t.  HangiarisinB,  71  So. 
SSO. 

That  ordinance  requires  premises  to  be  rat- 

S roofed  whether  or  not  they  are  in  sanitary  con- 
itioQ  does  not  render  it  invalid  as  not  being 
based  on  health  considerations. — Id. 

Ordinance  requiring  rat-proofing  is  not  inval- 
id because  of  failure  to  name  city  among  prop- 
erty holders  required  to  rat-proof  premises. — Id. 

HEARSAY  EVIDENCE. 

See  Orindnal  Law,  «a»419-121;  Evidence 
317. 

HEIRS. 

See  Abatement  and  Bevlval,  «b»72;  Descent 
and  Distribution;  Wilte,  ^estXM. 

HIGHWAYS. 

See  Bridges ;  Mnnidpal  Oorporalions,  «so647- 
706;  Baikoads,  «s>95.  90;  Statntea,  «s»123. 

n.  HZOHWAT  DISTRICTS  AND 
OFFICEBS. 

«=s>gO  (Fla.)  Laws  1911.  c.  8208  (Comp.  Laws 
1914,  SS  884a-884c|)^  authorizing  the  creation  of 
special  road  and  bridge  districts,  held  not  viola- 
tTve  of  Conit  art.  8,  $§  1,  2,  providing  that  the 
state  shall  be  divided  into  counties.— Stewart 
V.  De  Land-Lake  Helen  Special  Boad  and 
Bridge  Dist  in  Volusia  County,  71  So.  42. 

IV.  TAXES,  ASSES81CEHTB.  AKD 
WOBX  OK  HIOHWATS. 

«3»I22  (Fla.)  Laws  1907.  c.  6762,  relative  to 
construction  and  repair  of  roads  and  bridges 
and  raising  revenue  therefor,  was  not  repealed 
by  Laws  1911,  c.  6208  (Comp.  Laws  1914,  SI 
8&4a-S84q) ;  there  being  no  such  conflicts  in  the 
two  statutes  but  that  they  can  stand  together 
and  each  be  operative.— Stewart  v.  De  Land- 
Lake  Helen  Special  Road  and  Bridge  Dist.  in 
Volusia  County,  71  So.  42. 

Laws  1911,  e.  6208  (Comp.  Laws  1914,  H 
884a-S&4q),  relative  to  roads  and  bridges  and 
revenue  for  maintenance  and  repair  oi  same, 
held  not  violative  of  Const,  art  8.  81  3.  5.  rel- 
ative to  taxation.— Id. 

There  is  no  such  conflict  In  Sp.  Laws  1913, 
c.  6<I7S,  as  amended  by  Sp.  Laws  1915,  c.  7145, 
and  I^ws  1911.  c.  6203  (Comp.  Laws  1914,  H 
884a-SS4q),  as  amraded  by  Laws  1915,  c.  6879, 
relatiiv  to  various  phases  of  the  subject  of 
roads  and  bridges  and  revenue  for  construction 
and  maintenance  of  same,  that  such  chapters 
cannot  stand  together  and  each  be  operative. 
—Id. 

T.  BEQUUTIOK  AHD  USB  FOB 
TRAVEL. 

<B)  Vae  of  HtsIiiTUy  and  Law  of  tb*  Road, 

^=>I66  (Fla.)  The  Legislature  exercises  ple- 
nary control  over  public  county  roads. — Stewart 
T.  l3e  Land-Lake  Helen  Special  Road  and  Bridge 
DisL  in  Volusia  County,  71  So.  42. 

HOLOGRAPHIC  WILLS. 

Sk  Wills.  ^130. 


HOMESTEAD. 

See   Fraudulent   Oonveyances,  4s9bS2  ;  Parii* 

tion,  <^12. 

Z.  NATUBB.  AOQinSinOH,  AND 
EZTBNT. 
(B)  PenoM  ilmtltl««. 

^»IS  (Hiss.)  The  head  of  the  household  has 
the  right  to  choose  the  homestead.— Tanner  r. 

Tanner,  71  So.  749. 

(O)  AeqolHlCioB  mmA  BvtabllBliaaeBt. 

«=946  (La.)  Act  No.  114  of  1880,  requiring  a 
registry  of  a  declaration  of  the  homestead  ex- 
emption under  Const.  1878,  arts.  219.  220,  re- 
mained is  force  in  the  parish  of  Orleans  under 
Const.  1898,  art  2-17,  and  Const.  1913,  art. 
247.— Clarke  v.  NatiO,  71  So.  149. 
^=^55  (I^>  The  right  to  acquire  homestead 
exemption  oy  recordiog  the  declaration  requir- 
ed by  Act  No.  114  of  IKSO  is  not  of  itself  an 
exemption,  and  does  not  affect  the  rights  of  those 
becoming  creditors  of  the  owner  of  the  home 
stead  before  registry  of  the  declaratlon^Glarke 
V.  Natal.  71  So.  148. 

(D)  Prop«vtr  Ck»matltBtl*iK  Hiwastead. 

^60  (Miss.)  Whether  land  constitutes  a 
homestead  dep^ds  on  whether  it  is  used  for 
homestead  purposes;  the  statutory  exemption 
being  not  of  land  generally  but  of  land  actually 
occupied  as  a  homestead.— Tanner  t.  l^ner, 
71  So.  748. 

<=>70  (La.)  Homestead  exemption  cannot  ex- 
tend to  two  distinct  and  separate  parcels  of 
land.— McKethan  v.  Currie,  71  So.  848. 
^s»8l  (Miss.)  Ownership  of  land  in  fee  simple 
is  not  essenual  to  imOTess  the  estate  with  the 
homestead  dlaracter.-^^anneT  t.  Tanner,  71  So. 
748. 

n.  TRAMSFEB  OB  nrCtJHBBAIICE. 

«=»  118(3)  (ITb.)  Under  Const  art.  10.  S|  1,  4, 
and  Gen.  St.  1906,  S  2462  (Comp.  Laws  1914,  9 
2462),  a  mortgage  executed  by  husband  and 
wife,  sufficient  to  create  a  lien  on  homestead 
realty  of  the  husband,  must  be  duly  executed  by 
the  husband  and  wife— Bank  oC  Jennings  t.  Jen< 
nings,  71  So.  31. 

«=s>l  19  (Fia.)  Under  Const  art  10,  H  li  4,  and 
Uen.  St  1906,  |  2462  (Comp.  Laws  1814,  1 
24<i2),  a  mortgage  executed  by  husband  and 
wife  must  be  acknowledged  by  the  wife. — Bank 
of  Jennings  v,  Jennings,  71  bo.  31. 

in.  RIGHTS  OF  suBviniiro  hvs- 

BAND,  WIFE.  CHIU>BEN, 
OB  HEIBS. 

^>I45  (Ala.)  By  joining  wiUi  heirs  of  deceased 
husband  in  execution  of  mortgage  on  his  landi 
after  his  death,  the  widow  estopped  herself,  as 
against  the  mortgagee,  to  assert  her  homestead 
rights,  under  Code  1907,  |  4197,  in  the  proper- 
ty.—Todd  V.  Interstate  Mortgage  A  Bond  Co.. 
71  So.  861. 

IV.  ABANDONMENT.  WAITEB,  OB 
FOBFEITUBE. 

€=9(66  (La.)  A  marginal  inscription  of  a  waiv- 
er of  homestead  in  favor  of  the  plaintiff  bank 
on  the  page  upon  which  a  mortgage  in  favor  of 
the  plaintiff  was  recorded  was  not  a  registry  of 
the  waiver.— Iberville  Bank  A  Trust  Co.  v. 
Dupay,  71  So.  206. 

4=»I7I  (La.)  Waiver  of  homestead  rifrhts  in 

ftroperty  described  in  a  mortgage  was  general 
D  its  terms,  the  reference  to  the  mortgage  be- 
ing for  the  purpose  of  identifying  the  property. 
—Iberville  Bank  &  Trust  Co.  v.  Dupuy,  71  So. 
206. 

«=»I75  (La.)  Under  Civ.  Code,  f  2645,  concern- 
ing purchasers  of  credit,  a  secured  note  did  not 
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lose  the  benefit  of  waiver  of  homestead  when 
negotiated— Iberville  Bank  &  Trast  Co.  T.  Dn- 
puj,  71  So.  206. 

V.  PKOTECTIOir  AlTD  EMFOBOE- 
BfENT  OF  BIGHTS. 

4=»2I4  (Miss.)  Evidence  that  the  owner  occa- 
Bionally  took  wood  for  honsebold  purposes  from 
a  40-Rcre  tract  of  wild  and  anfenced  land,  sep- 
arated by  three-quarters  of  a  mile  from  the  land 
on  which  he  resided,  is  insufficient  to  show  use 
as  a  homestead.— l^umer  t.  Tanner,  71  So.  7M. 

HOMICIDE. 

See  Criminal  Law,  ^366,  476,  Oil.  017, 
755%.  780.  789.  807,  824,  829. 

V.  EXCUSABLE  OB  JtrSTIFIABI.E 
HOMICIDE. 

^>I16{6)  (Ala.App.)  Threats  of  violence  ac- 
companied by  an  ov»t  act  may  justify  one  as- 
sanlted  In  acting  more  promptly  on  the  appear- 
ance of  thinfta  under  the  doctrine  of  "apparent 
imminent  periL"~DanleI  v.  State,  71  So.  79. 
^»I17  (Fla.)  Self-defense  is  not  shown  where 
defendant  killed  deceased  before  udng  all  rea- 
sonable means  In  his  power  and  consistent  with 
bis  own  safety  to  avoid  daneer  and  avert  nece? 
sity  of  taking  life.— Doke  v.  State,  71  So.  917. 
«=»n8(l)  (Ala.)  The  fact  that  the  defendant  at 
the  time  of.  the  shooting  was  in  a  public  road 
made  no  change  in  the  rule  as  to  his  duty  to  re- 
treat—Madison T.  State,  71  So.  706. 
«Ba»l  18(2)  (Ala.)  Where  it  is  clearly  shown  that 
the  party  slain  made  a  sudden  and  entirely  un- 
provoked murderous  attack  upon  the  defendant 
with  a  deadly  weapon,  and  was  In  the  act  of  af- 
fecting upon  the  defendant  such  murderous  i>ur> 
pose,  no  duty  to  retreat  rests  on  tiie  defendant 
— Bfadison  t.  State,  71  So.  706. 

vn.  EvnnEifOE. 

<B)  AdmlBalbllMr  In  General. 

«»I58(1)  (Lfl.)  Oharge  of  manslaughter  nega- 
tives premeditation  or  malice,  and,  where  there 
were  several  eye  witnesses,  evidence  of  previous 
threats  of  accused  is  inadmissible,  whether  offer- 
ed to  prove  intent  to  provoke  difficulty  or  to  show 
who  was  agKreMor.-^tate  v.  UcGarrity,  71  Sa 
780. 

«=»I60  (Ala.)  The  fact  that  one  accused  of 
murder  had  in  his  possession  cut  shells  is  ad- 
missible in  connection  with  evidence  of  Uio 
character  of  deceased's  wound.— White  v.  State, 
71  So.  452. 

Possession  of  cut  shells  and  a  shotgun  by  one 
accused  of  murder  is  admissible  to  evidence  in- 
tention to  depredate  deceased's  store,  in  doing 
which  he  shot  deceased  when  discov^vd. — Id. 

174(7)  (Ala.App.)  Where  the  state  does  not 
show  a  night  by^  accused,  his  testimony  that  he 
did  not  flee  is  inadmissible.- Murphy  v.  State, 
71  So.  967. 

«=3l88(l)  (Ala.App.)  Under  an  issue  of  self-de- 
fense in  a  murder  trial,  testimony  as  to  deceased 
having  lawsuits  is  inadmissible.— Mmphy  v. 
State.  71  So.  967. 

Under  an  issue  of  self-defense  in  a  murder  tri- 
al, testimony  whether  the  witness  bad  heard  of 
deceased  having  "any  trouble"  over  immaterial 
matters  is  Inadmissible. — Id. 

Under  an  issue  of  self-defense  in  a  murder 
trial,  testimony  as  to  deceased's  reputation  for 
being  a  "fussy,  disagreeable  man"  is  inadmis- 
sible.—Id. 

Under  a  self-defense  Issue  in  a  murder  trial, 
testimony  as  to  deceased's  character  for  peace 
and  quiet  held  sdmiBsible.— Id. 
9=3 1 86(5)  (Ala.App.)  Under  an  isaue  of  sel^ 
defense  in  a  murder  trial,  deceased's  character 
cannot  be  shown  by  testimony  as  to  what  a 
particular  individual  said  about  him.— Murphy 
V.  State,  71  So.  967. 

Under  an  Issue  of  self-defense  in  a  murder  tri- 
al»  testimony  that  a  witness  thoaght  faa  knew 


deceased's  character  for  peace  and  quiet,  and 

that  it  was  good,  is  admissible.— Id. 

4=3lSI  (LaO  In  prosecution  for  shooting  with 
intent  to  kiu,  testimony  of  oppresiuve  or  hatsb 
acts  of  prosecuting  witness  towards  accused  at 
times  other  than  at  commission  of  crime  charged 
is  inadmissible. — State  v.  Murray,  71  So.  510. 

«s>l95  (Ala.)  Where  one  accused  of  murder 
testified  that  he  was  an  innocent  traveler,  pass- 
ing to  his  home  late  at  night,  and  shot  deceased 
in  self-defense,  evidence  that  he  took  a  cir- 
cuitous and  unusual  and  long  route  home  la  ad- 
missible.—White  V.  State.  71  So.  452. 

(O)  Dylnv  DMlaratloma. 

«=3>203Ci)  (Ala.)  Hie  accusing  statement  of  the 
deceased,  made  when  he  was  conscious  that  lit 
could  not  recover,  demgnating  the  defendant  as 
his  assailant,  heM  admiksiblek- Martin  v.  8taU» 

71  So.  693. 

<8=>203(5)  (Ala.)  A  request  that  a  doctor  be 
called  held  to  indicate  only  a  hope  for  relief 
from  suffering,  and  not  to  render  inadmissibk 
the  dying  declaration.- lightner  t.  State,  71  Ssk 
469. 

•s»204  (AloJ  Statemento  of  the  deceased,  whs 
survived  the  shooting  about  18  hours,  made 
when  he  was  conscious  Uiat  he  could  not  recov- 
er, that  defendant  had  shot  him,  held  admissible 
as  dying  dedarations.— Martin  v.  Stete,  71  Sa 
603. 

<E)  Wel«ht  mnA  Saaelener. 

«=3>237  (Fla.)  Evidence  in  a  homicide  cue  keU 
not  to  show  that  accused  was  insane.— Edwards 

V.  State,  71  So.  331. 

9s»250  (Fla.)  Evidence  held  to  sustain  convic- 
tion of  manalaughter.- Doke  v.  State,  71  Sou 
017. 

VIII.  TRIAI^ 
<0  InatrnotloBS. 

«s>300(2)  (Ala.)  Instruction  on  self-defense  in 
prosecution  for  murder  M4  correct. — White  v. 
Stete,  71  So.  462. 

^=>300(3)  (Ala.App.)  In  a  homidde  case,  in- 
structions that  a  person  can  remain  in  bis  place 
of  business  and  need  not  retreat  therefrom  vbm 
attecked,  were  properly  refused,  as  they  ig- 
nored the  dootnne  of  freedom  from  fault- 
Daniel  V.  Stete,  71  So.  79. 
®=>300(7)  (Ala.)  Evidence  In  a  trial  for  homi- 
cide held  to  afford  no  ground  for  defendant's  in- 
structions on  the  theory  of  his  abandonment  of 
the  difficulty,  though  be  might  have  been  at 
fault  in  bringing  it  on. — Madison  v.  State,  71 
So.  706. 

«=»30Q(7)  (Ala.App.)  In  a  homicide  case,  an 
instruction,  that  uie  law  allows  a  defendant 
who  is  wiuout  fault  and  attecked  by  a  person 
of  known  violent  dangerous  character  to  act 
more  quickly  in  defense  of  bis  life  or  limb,  was 
properly  i-efused  as  abstract;  the  record  con- 
taining no  evidence  that  the  deceased  was  a 
person  ot  that  character.— Daniel  v.  State^  71 
So.  79. 

In  a  homicide  case,  instructions  that  a  per* 
son  can  remain  in  his  place  of  business  and  need 
not  retreat  therefrom  when  attacked  were  prop- 
erly refused  in  view  of  a  conflict  with  evidenca 

as  to  where  the  affray  occurred.— Id. 

^300(12)  (Ala.)  Instruction  in  prosecution  for 
murder  held  properly  refused  for  predicating  ae* 
quittal  without  appropriate  reference  to  accus- 
ed's freedom  from  fault  In  bringing  on  the  dif- 
ficulty, and  his  inability  to  retreat  as  required 
by  law.— White  v.  State.  71  So.  452. 

Isstructiou  in  prosecutira  for  murder  hM 
properly  refused  n>r  falling  to  hypotlieslse  tbs 
negative  of  the  possible  fact  that  the  defendant 
was  not  the  aggressor,  and  was  not  atgaged  in 
an  unlawful  enterprise  before  or  at  the  time  ol 
the  kiillng.-Id. 

Instruction  on  sdf-defense  in  proaecution  for 
murdpr  held  properly  refused  as  failing  to  nega- 
tin  tha  poMDbla  fact  that  accused  was  unlaws 
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fully  purposed  and  enfaged  Joit  before  and  at 
the  time  of  the  killing.— Id. 
«=>300(13)  (Ala.)  Instnictioa  on  self-defense  In 
prosecution  for  murder  held  properly  refused  as 
pretermitting  to  negative  in  the  hypothesis 
that  defendant  waa  the  assailant— White  t. 
State,  71  So.  462. 

Instruction  in  prosecution  for  murder  Meld 
properly  refused  as  improperly  azcladinf  from 
consideration  unlawful  acts  of  defendant  just 
previous  to  the  shooting.~Id. 
«=>3O0{13)  (Ala.)  Charges  failing  to  hypothe- 
rise  defendant's  freedom  from  fault  in  bringing 
on  the  dlfficid^  were  properly  reftued^Bladf 
son  T.  State,  71  So.  70& 

«»300(16)  (Ala.)  Requested  charges,  based  on 
the  theory  of  self-defense,  pretermlttmg  the  du- 
ty to  retreat,  were  faulty.— Madison  v.  State,  71 
So.  706. 

«s»309Q!)  (Ala.)  Instruction  in  prosecution  for 
mnrder  Mia  properly  refused  as  permittiug  con- 
viction for  manslaughter,  where  tne  only  defense 
was  a  complete  justification,  so  that  defendant 
was  either  guilty  of  murder  or  innocent  of  any 
crlme^Wbite  t.  State,  71  So.  452. 

X.  A7FEAX.  AMD  BB&OB. 

^=3329  (Ala.)  On  appeal  from  a  conviction  of 
murder,  the  court  must  act  with  great  caution 
on  the  question  whether  proper  evidence  was 
excluded.— WilBW  t.  State,  n  So.  116. 
«=3340(1)  (Ala.App.)  ▲  murder  trial  insmc* 
tion  that  defendant's  malice  "may  be  inferred 
from  the  shooting,"  unless  the  evidence  relat- 
ing to  the  diootmg  ahows  the  contrary,  does 
not  constitute  reversilds  error  for  failing  to  add 
that  such  inference  is  rebuttable.— Horphy  v. 
State,  71  So.  967. 

HOTCHPOT. 

Bee  Descent  and  Diitrlbutlon.  «=»109. 

HOTELS. 

See  Innkeepers. 

HUMANITARIAN  DOCTRINE. 

Bee  Ballroads.  ^=iW8. 

HUSBAND  AND  WIFE. 

See  Acknowledgment,  «s^;  Divorce;  Dtnnl- 
cile,  4=35 ;  Dower ;  Homestead,  4==>1I8-145 ; 
Infants,  ^=965;  Marriage:  Mechanics'  Liens, 
<8=»184 ;  Specific  Performance,  *=>35 ; 
Trusts.  4sa81 ;  Vendor  and  Pnrchaser,  ®=» 
834:  Witneases,  <8=904,  106. 

WXFENB  SEPARATE  ESTATE. 

fD)  OvBTeT-KmocB  and  OvmtnMW  to 

Convex. 

«S9»I87  (Ala.)  Where  a  contract  for  the  ex- 
change of  land  between  married  women  bears  the 
signature  of  the  husbands,  without  their  names 
appearing  in  the  body  of  the  contract,  that  Is 
snmcient  to  indicate  their  assent.  If  the  wives 
are  otherwise  bound  by  their  signatures.— Wood 
T.  Lett.  71  So.  177. 

VH.  COMMUNITY  PROPERTT. 

^272(3)  (La.)  Plaintiff,  divorced  from  het 
husband,  alleging  error  and  fraud  in  endosloD 
of  certain  mortgage  note  from  partition  of  com- 
munity property,  is  bound  to  make  ont  case  by 
clear  preponderance  of  evidence.- Walther  v. 
Waltber,  71  So.  344. 

«s9273a)  (La.)  Under  Civ.  Code.  arts.  117. 
11%  relating  to  putative  marriage,  where  second 
wife  acts  in  good  faith  not  knowing  of  former 
marriage,  the  property  acquired  by  husband  dur- 
ing existence  of  second  marriage  will  be  divided 
between  the  two  wives,  and  their  children  are 


not  interested  in  tiie  prmerty.— Waterbouse  v. 
Star  Land  Co.,  71  So.  8^ 

Vm.  SEPARATXOH  AND  SEPARATE 
MAINTENANOE. 

«=>297  (Ala.)  Evidence  hetd  sufBdent  to  war* 
rant  reasonable  allowance  to  wife  for  separate 
maintenance.— Cook  v.  Cw^,  71  So.  966. 

'   IX.  ABAiniOllMEHT. 

€9313  (Fla.)  In  the  prosecution  of  a  hushand 
for  withholding  support  from  his  wife,  evidence 
of  the  wife's  general  reputation  for  chastity  is 
inadmiBdble.-a«nd  v.  State,  71  So.  279. 

mvidence  of  occurrences  arising  after  the 
separation,  and  having  no  connection  with  it, 
are  inadmisaible  on  behalf  of  a  husband,  charg- 
ed with  unlawfully  withholding  support. — Id. 

HYPOTHETICAL  QUESTIONS. 

See  CMminal  Law,  <t=»485. 

IDENTITY. 

See  Abatement  and  Revival,  «s9d;  Criminal 
Law,  «=9»186-m 

ILLEGALITY. 

See  Bills  and  Notes,  «=>478;  Ofaattol  Mort- 
gages, «»73;  C!ontractB,  «=s>103. 

IMPEACHMENT. 

SM^^J^ment,  4a»47<i  480;  WltnesKS,  Cs* 

'  IMPRISONMENT. 

See  Arrest ;  Ball ;  Habeas  Corpus. 

IMPROVEMENTS. 

See  Uechanica'  Liens;  Municipal  Corporations. 
«=»278.  668;  Vendor  and  Purchaser.  «s»S84. 

INADEQUATE  DAMAGES. 

See  Damages,  •3»18!L 

INCHOATE  DOWER. 

See  Dower. 

INCUMBRANCES. 

See  Insoranee,  «9>330. 

INDEMNITY. 

See  Guaranty;  Pleading,  «=»8;  Principal  and 
Surety. 

INDEPENDENT  CONTRACTORS. 

See  Blaster  and  Servant,  «»816. 

INDICTMENT  AND  INFORMATION. 

See  Bail,  «s»49:  Bribery,  «=>6:  Criminal 
Law,  «=»252;  Fot«ery,  «S928,  80;  Orand 
Jury;  Habeas  Corpus,  4=>30;  Intoxicating 
Liquors,  «s»2L9,         Larceny,  «a>82. 

I.  NE0ES8ITT  OF  INDICTMENT  OB 
PRESENTMENT. 

^1  (Ala.App.)  Under  C<mst.  1901,  fi  6,  pro* 
vidiug  that  accused  shall  have  the  right  to  de- 
mand the  nature  and  cause  of  the  accusation, 
a  formal  accusation  sufficient  to  apprise  the  de- 
fendant of  the  nature  and  cause  is  a  prerequisits 
to  jurisdiction  of  the  otCense.— Sherrod  v.  State, 
71  So.  76. 

«=>2(4)  (La.)  The  anti-trust  acts  of  1890  and 
1915  held  to  sufficiently  define  a  miademeanor 
so  that  an  accusation  under  it  waa  not  viola- 
tive of  Const,  art  10,  providing  that  accnsetf 
shall  be  informed  of  the  nature  of  the  accnsa- 
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tioD.—State  t.  Americaa  Sugar  Refinios  Co., 
71  So.  137. 

(Ala.App.)  While  irregularities  in  obtaia- 
iug  jurisdiction  of  the  person  may  be  waived,  a 
formal  accusation  is  essential  to  complete  juria- 
diction,  and  cannot  be  waived.— Sberrod  t.  State, 
71  Sa  7& 

Where  the  offense  is  one  denoonoed  by  munici- 
pal ordinance,  formal  accusatioD  cannot  be  said 
to  be  waived  in  the  recorder'a  court  until  the 
accused  pleads  to  the  charge  without  demand- 
ing the  nature  and  cause  of  the  accusation.— Id. 

a.  FINDIKG  AND  TtUJKG  OF  IITBICT. 
MEMT  OR  PBtiSEKTHEKT. 

^=s>\0  (La.)  As  law  only  requires  concurrence 
of  9  members  of  grand  jury  to  find  indictment, 
it  does  not  require  presence  of  more  than  9 
during  deliberatlona.— State  v.  Pallet,  71  So. 
951. 

V.  BEQXmiTSB  AMB  BXTFFIOIElfOT 
OF  AOOVSATION. 

®» 1 10(31)  (Ala.App.)  Count  in  complaint  fol- 
lowinx  tiie  form  provided  by  the  statutes  for 
charging  a  violation  of  the  prohibition  law  held 
to  cover  every  violation  of  the  law  within  12 
months  prior  to  the  commencement  of  the  pros- 
ecution, whether  contrary  to  Acta  1915,  pp.  30. 
S2,  34.  H  29%,  32,  or  38.— Hancock  t.  State,  71 
So.  973. 

IX.  IBBVES,  VKOOF,  AMB  TASIAHOE. 

4=9l76  (Ala.)  A  crime  charged  as  of  one  date 
may  be  established  hy  proof  of  its  occurrence  on 
another  date,  hut  the  crime  proved  must  ante' 
date  the  charge  on  which  defendant  is  being 
tried;  otherwise  there  is  a  fatal  variance.-  - 
Brown  v.  City  of  Tuscaloosa,  71  So.  072. 

In  a  prosecution  for  crime,  evidence  of  an  of- 
fense committed  later  than  the  charge  upon 
which  defendant  is  being  tried  was  brooght  is 
inadmiBsible  and  will  not  support  a  convictiou. 
—Id. 

X.  COMVlOTiON  OF  OFFENSE  IN- 
CIiUDED  IN  CHARGE. 

®^I9I(^)  (Ala.App.)  Under  a  complaint  for 
unlawful  sale  <rf  prohibited  liquors,  a  conviction 
may  be  had  for  either  selling  or  acting  as  agent 
or  assisting  Mend  of  the  seller  or  buyer  in 
procuring  an  unlawful  Bale.— Cole  t.  State,  71 
So.  818. 

INDIVISION. 

See  Bxecutioa,  «=»219. 

INDORSEMENT. 

See  Alteration  of  lostrumenta,  «=»8;  Bills 
and  Notes,  «=:»226~375. 

INFANTS. 

See  Adoption ;  Ouardian  and  Ward;  Habeas 
Corpus,  «»93,  99;  Judgment,  «=»474;  Mas- 
ter and  Servant,  <^=>95,  96 ;  Negligence, 
33;  RailioadB,  «=s>37& 

n.  OTTSTODT  AND  PROTECTION. 

^=^18  (La.)  Under  the  law  giving  the  Juvenile 
court  jurisdiction  over  ne|:lected  children  pre- 
scribing the  cooditions  which  munt  exist  in  or- 
der that  a  child  should  be  considered  to  be  a 
neglected  diild,  no  children  are  neglected  or  de- 
linquent, for  the  purposes  oC  its  jurisdiction, 
Mve  tluwe  who  fall  within  the  classification  es- 
tablished by  the  law.— Brana  v.  Brana,  71  So. 
619. 

Under  the  law  vesting  the  juvenile  court  with 
jurisdiction  to  determine  when  a  child  answers 
the  description  of  a  neglected  child  given  by  the 
Constitution,  the  fact  of  the  condition  of  the 
child  is  not  strictly  jurisdictional,  but  is  only 
quasi  jurisdictional. — Id. 

The  jurisdiction  of  the  juvenile  court  is  qoaBi 
criminal,  and  not  concurEent  with  dvU  juris- 


diction of  civil  district  court  in  a  suit  for  sep- 
aration between  the  parents,  so  tfa^  after  fine 
latter  court  bad  awarded  the  child  to  one  par- 
ent, the  Juvenile  court  might  make  further  or* 
der  as  to  its  custody.— Id. 

VI.  CRIMES. 

(S=>65  (Fla.)  A  minor  husband,  who  ia  able  to 
support  his  wife  and  child,  may  be  held  crimi- 
nally liable  for  withholding  Uiat  support. — Land 

v.  State,  71  So.  279. 

INHERITANCE 

See  Descent  and  Distribution. 

INJUNCTION. 

See  Equity,  ^3149;  Forgery,  «=s>7. 

n.  SUBJECTS  OF  PROTECTION  AND 
RELIEF. 

(A)  Actions  and  Other  I^agrnl  ProoeedlnKs. 

^»26(4)  (Miss.)  Each  of  several  railroads  has 
the  right  to  separately  invoke  the  aid  of  equity 
to  prevent  a  multitude  of  suits  against  it  for  a 
statutory  penalty,  where  the  alleged  wrongful 
conduct  on  their  part  was  contLaoing  in  its 
nature.— Oulce  v.  IllinoiB  Cent  B.  Co.,  71  So. 
259. 

INNKEEPERS. 

®=»I0  (Fla.)  Where  evidence  tends  to  show  that 
plaintiff,  injured  by  falling  into  open  elevator 
shaft  in  hotel,  was  not  a  mere  licensee,  and 
also  tends  to  show  actionable  negligence  of  de* 
fendant  hotel  keeper,  verdict  for  defendant 
should  not  be  directpd. — Hiiile  v.  Mason  Hotel 
&  Investment  Co.,  71  So.  540. 
«g=>  1 1  (1)  (La.)  Where  guest  pays  bill  and  leaves 
inn,  leaving  his  trunk,  innkeeper  becomes  mere- 
ly gratuitous  bailee,  and  liable  for  loss  only 
when  occasioned  by  his  fraud  or  gross  negli- 
gence.-^arol  v.  Mouteleoue,  71  So. 

1 1(10)  (La.)  Where  delav  occurs  in  delivery 
of  trunk  after  guest  has  left  and  pidd  bill,  at- 
tributable as  much  to  fault  of  guest  as  to  inn- 
keeper, gnest  is  not  entitled  to  damages.— Carol 
V.  Monteleone,  71  So.  798. 

INSANE  PERSONS. 

See  Carriers.  •S=>281,  295;  Criminal  Law.  ^ 
1177;  Homicide,  *=9287. 

INSOLVENCY. 

See  Assignments  for  Benefit  of  Orediton; 
Banks  and  Banking,  ^s3»77-82 ;  OorponOums. 
«=»542,  647,  604.  . 

INSPECTION. 

See  Health,  <S=»7;  Sales,  «=>18& 

INSTRUCTIONS. 

To  Jary,  see  Criminal  Law,  «=3»778-^S0:  Trial, 
«=!»l&l-296. 

INSURANCE. 

See  Constitutional  Law,  <ft=t>101,  190;  Evi- 
dence, €=>183.  317,  472;  Ezecutom  and  Ad- 
ministrators, ®=»46 ;  Interest,  4=»39 ;  Jury, 
(S=>8S:  Pleading,  <S»131,  180;  States,  «=» 
119,  130:  Statutes,  «s»113;  Taxation.  «=3 
24:  Trial,  «s»127. 

I.  OONTROI.  AND  REGDlATION  IN 
OENERAI.. 

<©=»4  (La.)  Act  No.  295  of  1914,  requiring  foi^ 
d1);d  fire  insurance  companies  to  pay  state  treafr 
urer  1  per  cent,  of  premiums  to  be  turned  over 
to  officers  of  fire  depiartments  of  cities  etc.,  heU 
not  unconstitutionaL— GItixenB'  Ins.  Go.  t.  He- 
bert,  71  So.  966. 
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*s»l8  (La.)  State  haa  right  to  exclude  foreign 
insaraiice  compaD;  that  has  establiabed  a  busi- 
ness in  the  state.— CitiMne'  Ins.  Co.  t.  Hebert, 
71  So.  855. 

«»20  (La.)  Act  No.  295  of  1014.  requiring  for- 
dgn  fire  insurance  companies  to  pay  state  treaa- 
nrer  1  per  cent,  of  premiums,  to  be  turned  over 
to  offices  of  fire  departments  of  cities,  towns, 
and  villages,  under  penalty  of  ¥500  or  revocation 
of  license  to  do  businesa  in  state,  does  not  levy 
a  "tax."— CStisena*  Ins.  Go.  v.  Hebert,  71  So. 
955. 

m..  XHSimAlfGE  AGENTS  AND 
BROKERS. 

(A)  Asencr  tor  Inaarcr. 

«993  (Ala.App.)  Where  it  was  agreed  that  an 
insurance  agent's  authority  was  limited  to  one 
county,  and  that  on  a  trip  into  another  county 
he  solicited  insurance  generally,  held,  that  the 
company  was  not  liable  for  the  agent's  reten- 
tion of  premiam  paid  for  policy  applied  for  in 
the  second  county. — Springfield  Fire  &  Marine 
Inn.  Ca  T.  Ferrdl.  71  So.  61& 

V.  THE  OOMTRAOT  IN  GENEBAX.. 
(A)  Hatave,  R«««lalt««.  and  Validity. 

«S9I4I(4)  (Miss.)  Holder  of  policy  of  fire  insur- 
ance, who  had  possession  for  a  long  time  before 
loss,  was  bound  by  its  terms,  though  he  did  not 
read  it.— Home  Mut.  Fire  Ins.  Co.  v.  Pittman, 
71  So.  739. 

(B)  Conatrnetlon  and  Operatloa. 

<t=>l64(l)  (Miss.)  daase  of  fire  insurance  pol- 
icy providing  that  if  interest  of  iusured  was 
not  sole,  compuiy  should  not  be  liable  in  sum 
exceeding  cash  value  of  insured's  interest,  held 
to  relate  to  case  where  ownership  was  lees  than 
perfect  1<^I  and  equitable  title,  and  fact  had 
been  noted  on  policy. — Home  Mut.  Fire  Ins.  Co. 
V.  Pittman.  71  Sa  789. 

Vm.  OANGEIil^TIOK.  StTRBEHDEIt, 
ABAKDONMENT,  OB  RES0I8- 
SlOIi  OF  POUCY. 

«s»244  (Miss.)  On  surrender  of  policy  payable 
to  deceased  wife,  administrator  Held  to  have 
properly  paid  cadi  surrender  value  to  husband 
to  reimburse  him  for  premiums  paid  after  wife's 
death.— Montgomery  v.  Mutual  Life  Ins.  Co.  of 
New  York,  71  So.  162. 

IX.  AVOIDANCE  OF  FOLICT  FOR 
mSREPBESENTATION,  FRAUD. 
OR   BREAOR   OF  WABBAKTT 

OR  covDxnoir. 

(A)  Qvovnda  la  Oaaeval. 

«s»350a)  (Ala.)  Code  1907,  i  4572,  relating  to 
sufficiency  of  fiilse  representanons  or  warranties 
to  vitiate  the  policy,  must  be  given  a  liberal 
construction  in  favor  of  the  insured. — Metropoli- 
tan Life  Ins.  Co.  v.  Goodman,  71  So.  409. 

^=9256(2)  (Miss.)  Under  a  policy  provision  that 
all  statements  of  the  insured  shall,  in  the  ab- 
sence of  fraud,  be  deemed  representations  and 
not  warranties,  the  company  cannot  contest  pay- 
ment on  his  death,  relying  on  the  "continued 
good  health"  clause  of  nis  application  and  his 
illness  when  applying  for  or  being  delivered  his 
policy,  without  showing  he  fraudulently  con- 
cealed bis  ill  health  when  he  received  the  policy, 
—Fidelity  Mut  Life  Ins.  Co.  v.  Elmore,  71  So. 
306. 

(B)  Matter*  Relating;  to  Property  Or  In- 
terest Insnred* 

^9282(1)  (Miss.)  Where  fire  insurance  was 
taken  out  by  plaintiff  who  was  not  owner  of 
property,  but  a  tenant  of  his  wife,  the  house 
burned  being  situated  oo  her  land,  the  policy. 


providing  that  It  should  be  void,  unless  insured 
had  perfect  legal  and  equitable  title,  was  for- 
felted.—Home  Mut  Fire  Ins.  Co.  v.  Pittman.  71 
So.  739. 

X.  FOBFEITUBE     OF    POLICY  FOR 

BREACH  OF  PROMISSORY 
WARRANTY,  COVENANT,  OR 
CONDITION  SUBSEQ1TENT. 

(B)  Matter*  Relatlns  to  Propertr  or  In- 
terest Insured. 

<t=»330(l)  (Fla.)  Where  a  fire  policy  provide 
that  it  shall  be  void  unless  otherwise  provided 
if  the  subject  of  insurance  be  personal  proper- 
ty and  be  incumbered  by  chattel  mortgage,  ex- 
ecution of  chattel  mortgage  on  the  property  ren- 
ders it  v<Hd. — Georgia  Home  Ins.  Co.  r.  Hos- 
kins,  71  So.  2S5. 

Provision  avoiding  fire  policy  if  personal  prop- 
erty insult  be  incumbered  by  diattel  mortgage 
avoids  policy,  though  no  inquiries  were  made 
by  Insurer  and  no  representations  by  insured.— 
Id. 

^330(2)  (Fla.)  If  without  regard  to  form  in- 
strument is  in  legal  effect  a  chattel  mortgage,  it 
will  av(Hd  fire  policy  containing  provirion  that 
if  insured  property  is  or  becomes  incumbered  by 
chattel  mortgace,  policy  shall  be  void.— Oeorcia 
Horns  Ins.  Co.  r.  Hosk&s,  71  So.  285. 

(B)  Maaparmeat  •<  prenKtama  or  Aaseas- 
moats. 

«=3349(1)  (Miss.)  A  life  policy  Acid  to  have 
lapsed  upon  insured's  nonpayment  of  premium 
and  interest  on  a  policy  loan,  and  not  to  be 
revived  upon  bis  application  for  reinstatement 
coupled  with  tender  of  premiums,  which  was 
never  accepted.— Fidelity  Mut.  Life  Ins.  Co.  V. 
Oliver.  71  So.  302. 

^=^367(1)  (Miss.)  Where  insured,  having  pro- 
cured a  loan  for  the  full  value  of  the  policy,  de- 
faulted in  payment  of  premium,  interest  and 
principal  of  loan,  the  insurance  was  not  auto- 
matically extended  under  a  provision  for  ex- 
tension  after  payment  ot  three  full  premiums 
in  case  the  poucy  was  free  from  debt— Fidelity 
Mut.  Life  Ins.  Go.  v.  Oliver,  71  S%  302. 

XI.  ESTOPPEL.  WAIVER.  OR  AGREE- 
MENTS AFFECTING  BIGHT  TO 

AVOID  OR  FORFEIT  POLICY. 

^s>375(l)  (Miss.)  The  insurer  cannot  defeat  re- 
covery under  a  policy  on  the  ground  that  its 
agent,  who  consented  to  additional  insurance, 
failed  to  comply  with  Code  1000,  g  2027,  re- 
quiring agents  to  obtain  a  certificate  of  author- 
ity.—Caledonian  Fire  Ins.  Co.  v.  Shepherd,  71 
So.  314. 

^=>383  fMlss.)  Waiver  of  a  provision  of  the 
policy  after  its  issuance  is  not  within  Code 
1000,  §  25!)7,  requiring  all  conditions  to  be  ex- 
pressed in  the  policy,  so  that  written  waiver  is 
unnecessary.- Caledonian  Fire  Ins.  Co.  v.  Shep- 
herd, 71  So.  314. 

<^390  (Miss.)  Insurer,  through  its  agent  is- 
suing policy  based  on  inventory  approved  by 
agent,  and  as  to  the  sufficiency  of  which  nothing 
had  been  said  to  the  plaintiff  after  receipt  of 
premium,  held  estopped  from  defending  on 
ground  that  it  did  not  satisfy  provision  of  policy. 
— Mitcfaell  V.  .Xltna  Ins.  Od.,  71  So.  382. 

Xm.  EXTENT  OF  LOSS  AND  UA- 
BUJTT  OF  INSURER. 

(B!)  Accident  and  Healtb  lasnraace. 

«=>530  (Miss.)  The  provision  in  an  accident 
policy  requiring  written  notice  to  the  insurer, 
within  15  days  after  the  accident  for  which 
claim  is  made,  is  void  under  Code  1906,  t  3127, 
providing  that  any  contract  changing  ''the  lim- 
itations prescribed  In  this  chapter'*  snail  be  null 
and  void. — Standard  Acc.  Ins.  Co,  v.  Broom,  71 
So.  853. 
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ZV.  ADJUSTMENT  OF  I.OW. 

^575  (Miss.)  Where  ItisQred  la  good  bitb 
Belected  an  appraiaer,  but  such  appraiser  and 
the  one  selected  by  iosurer  were  unable  to  agree, 
held,  that  insured  might  institute  actiou  with- 
out offering  to  mbnitt  to  a  second  appraisal. — 
Providence- Wadiington  Ins.  Co.  t.  E!ennington, 
71  So.  378. 

«s»576<l)  (Miss.)  Where  the  insurer  failed  to 
include  in  an  arbitration  as  to  extent  of  loss 
the  mortgagee  under  a  loss  payable  clause,  it 
did  not  waive  its  r^i^t  to  an  arbitration  as  to 
him.— .^kna  Ins.  Co.  v.  Cowan,  71  So.  746. 

XVI.  BIGHT  TO  PKOOEEDS. 

4=»58l  (Mias.)  A  loss  payable  clause  in  a  pol- 
icy of  fire  insurance  in  favor  of  the  mortgagee, 
does  not  create  a  new  contract  with  the  mort- 
gagee independent  of  that  with  the  assured, 
though  the  provisions  of  Code  1906.  8  2596,  stat- 
ing ^e  conditions  and  requisites  of  such  claus- 
es, is  written  in  by  operatioii  of  law.— ^kna 
Ins.  Oo.  T.  Cowan,  71  So.  740, 

XVm.  ACTIONS  ON  POUCHES. 

4»6t5  (Fla.)  Where  one  voluntarily  accepts 
fire  policy,  no  fraud  being  practiced,  in  action 
on  poli<7  insurer  may  base  defense  on  failure 
oi  insured  to  comply  with  lawful  provisions  of 
policy.— Geoi^  Home  Infl.  Oo.  t.  Hoskins,  71 
So.  285. 

«=>640(2)  (Ala.)  Under  Code  1907,  |  4572,  pro- 
viding that  no  misrepr^atation  or  warranty 
shall  invalidate  a  policy  of  life  insurance  unless 
made  with  intent  to  deceive  or  unless  It  increas- 
ed the  risk,  it  is  not  enough  for  the  plea  to  al- 
lege that  the  assured  falsely  warranted  that  he 
bad  not  been  attended  by  a  pbysidan  for  a 
serious  disease  for  a  given  period;  neither  of 
the  statutory  conditions  being  thereby  fulfilled. 
—Metropolitan  Life  Ins.  Co,  v.  Goodman,  71 
So.  409. 

.  A  plea  allegins  that  the  insared  fraudulently 
suppressed  the  nict  that  be  bad  been  attended 
by  a  physician  for  a  serious  disease,  though 
good  under  Code  1907,  {  4299,  relating  to  sup- 
pression of  truth,  is  deiDurTable  where  it  fails 
to  allege  intent  to  deceire  as  required  by  section 
4572.-Id. 

4=s>665(5)  (Miss.)  In  an  action  to  recover  on  an 
accident  policy,  evidence  examined,  and  held 
sufficient  to  warrant  a  finding  that  death  of  in- 
sured was  the  r«inlt  of  acddent— Standard  Acc. 
Ina.  Go.  T.  Bnxnn,  71  Bo.  653. 

XX^  KUTUAI.  BENEFIT  INSUBANOE. 

(B)  The  Contrast  tn  eenerml. 

«»728(2)  (Ala.App.)  Under  Code  1907,  |  4572, 
where  a  question  in  an  application  for  insurance 
was  not  answered,  although  it  was  done  with 
intent  to  deceive,  if  it  did  not  in  fact  deceive, 
there  was  no  ground  for  avoiding  the  policy.— 
Knights  oi  Modem  Maccabees  t.  GiUesple,  71 
So.  67. 

^724(2)  (A1a.App.)  Where  it  appears  on  the 
face  of  an  application  that  a  question  is  not  an- 
swered or  is  imperfectly  answered,  the  issuance 

□iry  is  waiver  of 
Modem  Macca- 


of  a  policy  without  further  in(iuiry  is  waiver  of 
the  imperfection.— Enights  of  2  ' 
hees  V.  Gilleqitie,  71  So.  67. 


(D)  Forfeltare  or  Supenslon. 

«»755(3)  (Ala.App.)  Where  the  evidence  show- 
ed without  dispute  that  after  knowledge  of  an 
injury  to  the  insured  the  grand  lodge  officers 
ot  the  insure  accepted  premiums  for  a  policy 
of  accident  insurance,  it  was  unnecessary  to  de- 
termine to  what  extent  the  local  officers  of  the 
insurer  could  bind  the  insurer  by  waiver  or  es- 
toppel.—Knights  of  Modern  Maccabees  t.  tiil- 
leipie,  71  So.  67. 


<XD)  BeMefiolartas  «nd  Boa«ato. 

<8=»782  (Mies.)  Where  a  fraternal  order,  hav- 
ing issued  one  pdicy,  issued  a  second  policy 
on  insured's  affidavit  that  the  first  had  been  lost 
or  mislaid,  held  that,  as  order  did  not  object, 
second  policy  canceled  all  lights  under  original, 
though  second  benefioary  was  ineligtblb — white 
V.  White,  71  So.  322. 

Where  (Hily  one  of  two  beneficiaries  of  tiw  aec- 
ond  policy  was  eligible,  JMd  that  he  was  enti- 
tled to  the  entire  proceeds  of  the  policy  issued 
by  a  fraternal  insurer ;  the  original  policy, 
naming  another  beneficiary,  having  been  can- 
cded.— Id. 

4=»783  (Miss.)  The  beneSinary  in  a  mutual  ben- 
efit policy  haa  no  vested  interest  in  it  during 
the  life  of  the  Insnredv— Sykes  y.  Armstnmg,  n 

So.  262.  ' 
®»784(6)  (MisB.)  Where  second  policy  was  is- 
sued on  false  affidavit  by  member  of  fraternal 
order  that  original  bad  been  lost,  and  rival 
claimants  were  required  to  interplead,  objections 
that  the  second  policy  was  not  issued  in  accord- 
ance with  rules  of  order  are  not  available  to 
original  beneficiary.- White  v.  WMte,  71  So. 
322. 

€=s>785  (Miss.)  The  beneficiary  in  a  mutual 
benefit  policy  has  no  vested  interest  in  it  dut^ 
Ing  the  life  of  the  insured,  so  that  the  proceeds 
were  no  part  of  the  estate  of  the  benedciary  of 
the  insured,  who  had  predeceased  him. — Sykes 
T.  Armstrong,  71  So.  262. 

Under  constitution  and  by-laws  of  mutual  ben- 
efit order  designed  to  provide  a  fund  to  be  paid 
to  the  widow,  (» phans,  etc.,  of  deceased  members, 
where  the  named  beneficiary  was  dead,  the  pro- 
ceeds were  to  go  to  the  widow,  orphans,  etc, 
in  the  amounts  they  would  have  inherited  ftcm 
the  deceased  on  his  Intestacy.- Id. 

In  no  case  where  there  were  any  of  the  class 
living  designated  as  probable  beneficiaries  in 
the  policy  of  a  benefit  association  would  the  in- 
snrance  lapse  or  become  nncoUectable.— Id. 

fW)  Aetloas  for  Beaeate. 

<^8I  I  (Miss.)  Under  Code  1906,  }  2598,  a  fm- 
temal  benefit  association  is  a  life  insurance  com- 
pany, which  may  be  sued  in  the  county  of  bene- 
ficiary's residence,  under  sections  687  and  709.— 
Masonic  Benefit  Ass'n  of  Stringer  Grand  Lodge 
of  Mississippi  v.  Dotson,  71  So.  266. 
^=>8I5(1)  (Ala.)  In  a  suit  on  a  life  insurance 
contract,  the  complaint  must  show  that  the  lia- 
bility accrued  within  the  period  covered  by  the 
policy. — Sovereign  Camp  of  Woodmen  of  the 
M  orU  V.  Ward.  71  8a  401 

A  complaint  on  a  certificate  of  insurance  is- 
sued by  a  fraternal  benefit  company  Md  not  de- 
murrable.—Id. 

«=»8I5(1)  (Ala.App.)  The  form  for  a  c(»nplaint 
on  a  lire  insurance  policy  issued  for  a  definite 
term  of  years  provided  by  Code  1907,  |  6382, 
form  12,  does  not  apply  to  an  action  on  a  mu- 
tual benefit  certificate  which  la  in  force  only  tar 
so  long  a  time  as  the  member  remains  in  good 
standing,  and  not  for  a  defbilto  term  of  yeara^ 
Knights  of  Modern  Haoeabees  v.  Oille^jtle,  71 
So.  67. 

A  pleading  in  an  action  on  a  certificate  al- 
leging that  the  Insurer  with  full  knowledge  by 
aud  through  its  officer,  servant,  or  agrat  issued 
and  deliv^«d  the  policy  with  the  true  conditiui 
of  the  insured  well  and  thoroughly  understood, 
is  sufficient  to  allege  the  anthonty  of  sut^  offi- 
cers or  agents  to  waive  a  condition.— Id. 
«s»8l8(4)  (Ala.)  Evidence  that  deceased  waa 
addicted  to  drinking  immediately  preceding  his 
death  was  competmt  in  connection  with  evi- 
dence as  to  his  efforts  and  purpose  to  abstain 
therefrom.- Sovereign  Camp  of  Woodmen  of  the 
World  V.  Ward,  71  So.  4M. 
^=9825(3)  (Ala.)  In  an  action  on  a  fraternal 
benefit  certificate,  evidence  held  sufficient  to 
take  to  the  jury  the  question  wbetiier  assured 
committed  suicide.— Sovereign  Camp  of  Wood- 
men  of  the  World  t.  Ward,  71  Sa  4M. 
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INTENT. 

See  Criminal  Law,  «=921;  HMdence,  «=9461; 
Statatea,  «s»18l. 

INTEREST. 

See  Appeal  and  Krror,  «=3l60;  Banks  and 
Banki&s,  CssTS;  Goazdian  and  Ward, 
62;  Urary. 

m.  TIME  Aim  COBCPUTATIOIT. 

«»39(2)  (Miss.)  In  a  suit  to  recover  the 
amount  of  an  insurance  certificate  and  tor  cer- 
tain monw  expended  by  plaintiff  at  tbe  request 

of  the  defendant's  agent  some  time  before  Feb- 
ruary  11,  1910,  the  verdict  allowing  plaintiff 
$100  as  expenses  should  bear  interest  only  from 
that  date.— Woodmen  of  the  World  v.  C(q>lin,  71 

So.  260.   

IV.  BEOOVEBT. 

^962  (Alisa.)  Where  interest  is  not  due  by  the 
terms  of  the  contract,  but  is  simply  an  incident 
thereto  recoverable  as  damages,  the  payment  of 
the  principal  is  a  bar  to  its  subseqaent  recovery. 
—Yazoo  &  M.  V.  R.  Co.  v.  W.  C.  Craig  *  Co., 
71  So.  561. 

®=>67  (La.)  Uncorroborated  testimony  of  mak- 
er of  note  on  which  past-due  interest  ^ceeda 
$500,  is  insufficient  to  establish,  as  against 
coheirs  of  deceased  payee,  verbal  agreement  that 
no  interest  would  be  charged. — Rizan  t.  Bixan, 
71  So.  581. 

INTERROGATORIES. 

See  Discovery. 

INTERSTATE  COMMERCE. 

Sea  Commwce. 

INTOXICATING  LIQUORS. 

See  Criminal  Law,  «=»678,  723,  1171;  Fines, 
4=s>21;  Indictment  and  Information,  4b>110, 
191^. 

VI.  OFFENSES. 

4=»I50  (La.)  In  prosecution  for  retailing  liq- 
uors without  license,  Question  whether  sale  was 
in  "wet"  or  "dry"  district  is  immaterlaL— State 
T.  Dorr,  71  So.  B09. 

VIII.  OBXMXSAJ*  PBOSECimOIIS. 

^9219  (La.)  State  is  not  required  to  inform 
defendant  in  information  or  indictment  for  sell- 
ing liquor  of  name  of  purchaser. — State  v. 
Smith.  71  So.  734. 

«=:>223(5)  (La.)  Under  Rev.  St.  S  1063,  where 
Indictment  charges  defendant  with  selling  liquor 
without  license  February  7.  1914,  which  was 
Saturday,  testimony  that  offense  was  on  Fri- 
day between  February  1st  and  15th  is  admis' 
aible.— State  v.  McGuire,  71  So.  230. 
«=s>236(ll)  (Ala.App.)  Evidence  held  not  to 
show  facts  from  whicb  an  inference  of  guilt  for 
nnlawfully  selling  whisky  could  be  drawn.— 
JiduBon  T.  State,  71  So.  m 

JITNEYS. 

See  Constitutional  Law,  ^ss>80 ',  Municipal  Cor- 
poratioiis,  «s»6S. 

JOINT  LIABILITIES. 

See  Partnership,  «=»166. 

JOINT  TENANCY. 

See  Tenancy  in  Common. 


JUDGES. 

See  JustlcflS  of  the  Peace:  New  Trial.  ^15S. 

I.  APFOIlTTMEirT,  QPAMTIOATIOK. 
AND  TEMXTBE. 

4=»6  (La.)  One  accused  of  violating  city  ordi- 
nance cannot  contest  legality  of  appointment 
of  judge  on  ground  of  violation  of  Const,  art 
319,  requiring  officers  to  be  elected  by  electors 
of  city,  the  judge  being  de  facto,  if  not  de  jure. 
— Gity  of  New  Orleans  t.  Manparlaina,  71  Sa 
886. 

U.  SPECXAIi  OB  BmBSTTFUTB 
Jin>GE8. 

4=>I6(1)  (La.)  Where  order  of  recusation,  un- 
der Act  No.  40  of  1880,  !  2,  reciting  that  no 
lawyer  having  necessair  qualifications  could  be 
found  to  act,  appointed  judge  of  adjoining  dis- 
trict, and  defendant  asserts  that  qualified  law- 
yers could  be  found  who  would  act,  issue  of 
fact  is  presented,  and  it  Is  error  to  insist  on  ap- 
pointment made  until  issue  is  determined.— 
State  V.  McGarrity,  71  So.  730. 
4=|>I6(2)  (La.)  Where  trial  judge  recuses  him- 
self by  reason  of  having  been  employed  in  pros- 
ecution. Act  No.  40  of  1880  requires  appoint- 
ment ot  lawyer  having  qualifications  of  judn 
of  court  in  which  prosecution  is  pending,  ana, 
if  no  lawyer  having  necessary  quaufications  can 
be  obtained,  then  judge  of  adjoining  district 
must  be  appointed.— State  t.  McGani^.  71  So. 
730. 

Judge  of  adjoining  district,  to  sit  in  recused 
case,  need  not  take  special  oath  of  office.— Id. 

m.  B10HT8,  POWERS,  DTJTiaS,  AMD 

iUUSIUTIES. 

«3»32  (La.)  Where  trial  has  been  had  with  fnU 
opportunity  to  cross-examine,  but  the  judge  re- 
tires frcHu  office  before  giving  judgment,  bis 
BQcceesor  may,  after  hearing  argument  and  with- 
out heaiing  further  testimony,  give  judgment.*— 
Barton  v.  Burbank,  71  So.  1B4. 

IT.  DISQITAtlFICATION  TO  ACT. 

«=»47(1)  (Ala.)  Under  Acts  Sp.  Sess.  1909,  p. 
263,  f  1,  judge  may  hear  and  try  charges  against 
official  stenographer,  though  sworn  to  by  him- 
self.—Ex  parte  Hill,  71  So.  994. 

JUDGMENT. 

See  Courts,  «=s>189;  Criminal  Law,  «=9ll77: 
Execution. 

For  judgments  in  particular  actions  or  proceed* 

ings.  see  also  the  various  specific  topics. 
For  review  of  jndgmenta.  see  Appeal  and  Error. 

I.  NATURE  Aim  E8SENTIAI.S  IN 
OENERAX. 

«=s>l7ai)  (Ala.}  Jadirment  in  landlord's  attach- 
ment suit  to  enforce  lien  as  against  tenant  who 
was  brought  in  by  personal  service  or  who  ap- 
peared, hound  him  and  his  interest  in  the  prop- 
erty levied  upon,  but  if  he  was  brought  in  by 
levy  of  the  attachment  only  bound  his  interest 
in  the  proi>erty. — Brothers  t.  Russell  A  Duke, 
71  So.  450. 

4=»27  (La.)  The  judgment  of  any  tribunal  in  a 
matter  of  which  it  has  no  jurisdiction  is  a  mere 
nullity,  and  may  be  treated  as  such  whenever 
and  wherever  it  is  sought  to  be  made  a  ground 
of  action  or  defense.-H3rana  v.  Brana,  71  So. 
619. 

IV.  BT  DEF AUI«. 
(A)  Re««lBitM  ud  VaUdltr* 

«=»t30  (Fla.)  Entry  by  clerk  of  final  judgment 

on  default  should  recite  proofs  of  claim,  and 
that  he  ascertained  from  such  proofs  amount 
due,  followed  by  language  signifying  entry  of 
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judgmeot  for  such  amount.— Smith  t.  Wilsoo,  71 
So.  919. 

^131  (Fla.)  Gen.  St  1000,  !  1425,  providing 
for  entry  of  final  Judgment  on  default,  requires 
strict  conformity  to  its  terms  by  clerk  of  court, 
who  in  entering  final  judement  acts  in  miuis- 
terial  capscity.— Smith  t.  Wilson,  71  So.  019. 

(B)  Ovenlav  «r  Settlav  Aalde  Detonlt. 

*=>I43(11)  (Ala.App.)  Judgment  nil  dicit  held 
to  have  been  rendered  against  defendant  without 
fault  on  her  part,  under  Code  1907,  S  5372, 
where,  through  mistake  of  clerk  in  maung  up 
printed  docket,  defendant's  attornera  did  not 
learn  that  case  was  set  for  trial.— WilHanw  v. 
Tyler,  71  So.  51. 

€=>I5I  (Ala.)  Petition  for  rehearing,  after  suf- 
fering default  judgment,  failing  to  state  any 
facts  in  support  of  the  prayer  for  relief,  held 
dematrable.— Reed  t.  Hammond,  71  So.  Wl. 

163  (Ala.)  Where  original  petition  for  re- 
hearing, after  suffering  default  judgment,  was 
demurrable  and  it  did  not  appear  that  petition- 
er offered  to  amend  hispetition,  it  was  proper- 
ly dismissed.— Reed  v.  Hammond,  71  So.  002. 

^sbI73  (Ala.)  A  motion  to  set  aside  an  order 
denying  a  rehearing  after  a  default  judgment, 
not  accompanied  by  an  offer  to  amend  the  peti- 
tion by  sworn  statements  of  the  facts  showing 
that  the  petitioner  had  a  good  and  meritorious 
defense  to  the  action,  was  properly  denied.— 
R«ed  T.  Hammond,  71  So.  flt«. 

VI.  OH  TRIAI.  OF  ISSUES. 

(C)  Conrormltr  to  ProcMs,  Plcadtnr** 
Proofa,  and  Verdlet  or  PindlBva. 

4=9248  (La.)  A  judgment  not  responsive  to  the 
pleadings  and  not  covering  the  case  will  be  set 
aside  on  appeal. — Francingues  v.  Dupierris,  71 
So.  503. 

4=3253(1)  (Ala.)  In  such  cases  as  ejectment 
and  detinue,  where  the  amount  recoverable  is 
liquidated  and  necessarily  increases  by  mere 
lapse  of  time  after  the  suit  is  filed,  the  plain- 
tiff  may  recover  the  full  amount  due  to  the  date 
of  the  judgment,  although  a  smaller  sum  is 
claimed  as  interest  or  damages.— Clark  t.  Wat- 
son, 71  So.  9C. 

XI.  COIXATERAI.  ATTACK. 
i.K)  Jndirm«iit»  Impeacfamble  Collatenllr, 

4=3474  (La.)  The  decision  of  juvenile  court, 
having  jurisdiction  to  determine  when  a  child 
is  a  neglected  child  within  the  constitatlonal 
description,  cannot  be  challenged  except  In  a  di- 
rect action  brought  therefor  or  in  some  appel- 
late tribunal,  and  hence  is  not  subject  to  in- 
quiry in  the  civil  district  court,  but  must  there 
be  assumed  to  be  correct.— Brana  Brana,  71 
So.  519. 

(B)  Gronnda. 

4=9495(2)  (La.)  It  Is  presumed  that  judgment 
by  one  on  whom  law  has  conferred  authority  is 
based  upon  conditions  required  by  law,  and  pre- 
sumption Is  not  rebutted  by  ez  parte  allegation, 
though  supported  by  affidavit  of  person  con- 
demned that  he  was  not  cited,  but  he  must  prove 
that  he  was  not  cited,  or  that  appointment  of 
curator  ad  hoc  was  not  anthorised. — Hamburger 
y,  PuPceU,  71  So.  765. 

Zirt  MEROEB  AND  BAR  OF  0A1TSES 
OF  ACTION  Ain>  DEFENSES. 
(A)  JodKmenta  Overallve  Bar. 

4=>570(1)  (La.)  Res    adjudicata    cannot  be 

gredicated  on  dismissal  as  in  case  of  nonsuit— 
ander  v.  New  Orleans  &  N.  E.  B.  Co.,  71  So. 
2»a 

4=»570(I1)  (La.)  Res  adjudicata  cannot  be 
predicated  on  diHrnissal  on  omission  of  essential 
allegations  in  petition. — Sander  v.  New  Orleans 
&  K.  £.  B.  Co.,  71  So.  23S. 


(B)  CaaBOB  of  Aettoa  aad  DefOMsaa  Hers- 
•d.  Barred,  or  Coaelvdod. 

4=»587  (La.)  Where  plaintiff's  attorney  wrongs 
fully  pledged  mortgage  notes  on  plaintiff's  prop- 
erty to  the  bank  for  bis  individnal  use  and  after 
foreclosure  the  hank  agreed  to  reconvey  the 
property  upon  payment  of  the  debt,  held,  a  judg- 
ment against  plaintiff,  in  an  action  to  set  aside 
the  pledge  and  annul  the  foreclosure  sale,  or  in 
the  alternative  to  secure  to  plaintiff  the  rights, 
of  said  attorney  in  such  contract,  was  not  res 
judicata  of  a  subsequent  action  to  enforce  soeh 
contract  which  plaintiff  bad  secured  by  assign- 
ment.—Darcourt  V,  Brunet,  71  So.  776. 
4=>589(2)  (Miss.)  Judgment  for  defendant  In 
suit  to  recover  price  of  goods  shipped,'  does  not 
bar  a  later  suit,  upon  discovery  of  the  facts,  for 
conspiracy  to  defraud  plaintiff  of  the  value  of 
the  goods.-^.  K.  Orr  Shoe  Co.  v.  Edwards,  71 
So.  §16. 

Xrv.  OONCIiirSIVENESS  OF  ADJOIII* 
CATION. 

<A)  Jadvnoats  Co&clnstve  la  Oeaeral. 

€=>649  (La.)  An  ex  parte  judgment  obtained 
by  a  tutor  for  his  children  against  the  interest 
of  other  wards,  probating  a  will,  approving  bis 
account  as  executor  or  sending  minor  children 
into  possession  of  the  estate,  is  nf»t  res  judir 
cata.— Succession  of  Hawkins,  71  So.  492. 

(B)  Peraona  Coneladed. 

^=9683  (Miss.)  After  notice  to  the  employer  of 
an  employe's  assignment  of  a  part  interest  in 
his  claim  for  personal  injury,  the  assignee  is 
not  ordinarily  bound  by  a  judgment  to  wuich  he 
is  not  a  party,  recovered  by  his  aasignor.— A.  K.. 
Mclnnis  Lumber  Co.  v.  Rather,  71  So.  264. 
^»707  (Ala.)  The  mortgagee  of  cotton,  givlDg 
a  replevy  bond  in  attachment  suit  by  the  land- 
lord, was  not  a  party  to  the  suit  so  as  to  make 
a  judgment  there  rendered  conclusive  against 
his  mortgage  lieu  on  property. — Brothers  t.  Rus- 
seU  &  Duke,  71  So.  460. 

4=>7(»7  (Miss.)  Under  Code  1906,  8  4670,  nei- 
ther the  sheriff  nor  his  bondsmen  can  avoid 
liability  for  failure  to  make  return  of  an  execu- 
tion on  the  gronnd  that  tlie  judgment  on  which 
execution  issued  is  invalbl,  that  being  a  col- 
lateral attack.— Green  v.  Taylor,  71  So.  375. 

(C)  Matters  Coacladed. 

4=>735  (La.)  On  exceptions  of  res  judicata, 
an  objection  that  the  petition  shows  that  plain- 
tiff at  the  former  trial  concealed  the  fact  that 
he  was  the  assignee  of  the  contract  now  sued 
on  cannot  be  considered  where  the  assignment  of 
such  contract  was  not  discussed  nor  adjudicated 
at  such  former  trlaL- Darconrt  v.  Brunet.  71 
So.  776. 

XV.  UBN. 

4=»777  (Miss  j  Notwithstanding  Code  1906.  M 
819.  1591,  1593,  a  voucher  for  the  payment  of 
money  due  is  not  subject  to  the  lien  of  an  en- 
rolled judgment  as  "personal  property,"  or 
"property."- K.  F.  Walden  &  Co.  v.  Yates,  71 
So.  897. 

JUDICIAL  NOTICE. 

See  Criminal  Law.  4=:»304;  Evidence,  4»10, 

32 

JUDICIAL  POWER. 

See  GonstitDtioiial  Law,  4=»70: 

JUDICIAL  SALES. 

See  Execution,  ^219-^19;  Taxation.  «=>63»- 
816. 

4=»l  (Miss.)  Sale  by  trustee  in  deed  of  trust, 
who  was  also  the  receive  in  the  federal  IKs- 
trict  Conrt  ot  the  mortgagor's  business  and 
property,  made  by  permission  of  that  court  and 
confirmed  by  it,  under  which  he  executed  a 
trustee's  deed,  held  not  a  judicial  sale,  but  a 
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landlord  and  Tenant 


Bale  under  the  deed  of  trast— Finger  v.  Taylor, 
71  So.  269. 

^6  (La.)  In  view  of  Rev,  St,  Code  Frac  art 
671,  must  prevail  over  Ber.  St  M  61,  576,  3426, 
and  it  is  tnerefore  essential  that  the  sheriff  ten 
days  before  proceeding  to  sell  immovable  property 
serve  on  defendant  a  written  notice  to  appear 
and  ap_point  an  appraiser.— Crowley  Bank  & 
Trust  Go.  T.  Hard,  71  So.  128. 

JURISDICTION. 

See  Coorts;    Criminal  Law,  «=902~101;  Di- 
vorce, «=»62;  £qui^,  ^9>35;  Infants, 
18  ;  Justices  of  the  Peace,  «s^%,  44;  Tax- 


ation, <S=>639. 


JURY. 


See  Bribery,  ^1 :  Criminal  Lav,  «s>681,  858, 
803;  Eminent  Domain,  «a>215;  Grand  Ju- 
ry; New  Trial.  «=s>34. 

II.  BIOHT  TO  TBIAI.  BT  JUBT. 

«s>3ia)  (Ala.)  Loc.  Acts  1915.  p.  296.  S  16, 
which  is  part  of  tlie  law  creating  a  revenue 
board  for  Conecnh  county,  held  invalid  under 
Const.  1901.  S§  6,  175,  because  providing  for 
vacation  without  trial  of  the  offices  of  mem- 
bers, where  the  board  tells  to  publish  required 
financial  statement.— Dunn  v.  Dean,  71  So.  709. 

IT.  SUMMONnCO.  ATTENDAirOE,  DIS* 
OKABGE,  AND  COMPEN. 
SATIOir. 

«s»66(6)  (Ala.App.)  Where  the  return  of  a 
sheriff  on  the  regular  venire  was  premature, 
the  defendant  had  no  ground  of  complaint 
where  he  was  given  his  full  quota  of  names  re- 
Quired  by  the  court  under  Acts  1009  (Sp.  Sees.) 
p.  317,  I  32,  providing  that  in  capital  cases  the 
court  shall  order  the  nheriff  to  summon  not 
less  than  50  nor  more  tlian  100  persons. — Daniel 
V.  State,  71  So.  79. 

^=>&6  (AIa.App.)  Where  a  writ  of  venire  was 
on  Its  face  made  returnable  on  a  certain  day,  a 
return  made  on  that  day  was  not  premature- 
Daniel  V.  State,  71  So.  70. 
«=»70(6)  (Ala.App.)  Under  Acts  1909  (Sp. 
Sese.)  p.  317,  g  32,  providing  tliat  the  venire  for 
the  trial  of  a  defendant  charged  with  a  capital 
felony  sliall  consist  of  jurors  drawn  and  sum- 
mooed  for  the  weeli  of  the  term  in  which  the 
case  is  to  be  tried  and  those  specially  drawn 
by  the  court,  only  those  regular  jurors  who 
were  drawn  and  summoned  could  be  used. — 
Daniel  v.  State,  71  So.  79. 
«»72(3)  (La.)  Under  Act  No.  182  of  1914, 
amending  Act  No.  135  of  1898.  i  11.  there  was 
no  irregularity  in  sheriff's  calling  jurors  from 
list  wtdcb  had  been  made  after  names  were 
drawn  from  tales  box.— State  v.  Ashworth,  71 
So.  860. 

Under  Act  No.  43  of  1882,  Act  Na  220  of 
1902.  and  Act  No.  135  of  1898.  f  3.  deputy 
clerk  may  act  for  clerk  in  drawing  tales  venire 
from  tales  jury  box.—Id. 

V.  OOMPETENOT  OF  JURORS.  CHAI^ 
LEKQES.  AND  OBJECTIONS. 

«=:»88  (Ala.)  In  an  action  on  a  fraternal  benefit 
certificate,  a  member  of  the  order  has  an  inter- 
est which  disqualifies  him  as  juror  upon  the  ob- 
jection of  the  defendant — Sovereign  Camp  of 
Woodmes  of  the  World  v.  Ward,  71  So.  404. 

JUSTICES  OF  THE  PEACE. 

I.  APPOINTBCENT,  QTTAIilFICATION, 
AND  TENURE. 

^6  (Miss.)  Under  Code  1906,  |  3473,  relative 
to  validity  of  acts  of  de  facto  omcials  as  to  all 
persons  affected,  attachment  issued  by  mayor 
of  town,  who,  after  he  qualified  as  deputy  sher- 
iff, contlnaed  to  exerdie  the  duties  of  mnyor 


and  ex  officio  justice  of  the  peace,  held  Talld, 
despite  Const,  art  1,  t  2.— B.  Altman  &  Co.  t. 
WaU,  71  So.  318. 

n.  BIGHTS,  DUTIES,  AND  lAABIU- 
TIE8. 

^>30  (Fla.)  Failure  of  justice  of  the  peace  to 
pay  over  to  county  treasurer,  within  10  days 
after  recdpt  thereof,  all  fines  collected  hy  him, 
without  excuse.  Is  violation  of  tien.  St  1906,  i 
4035,  constituting  "malpractice  in  office"  with- 
in section  8481^-Smith  v.  State,  71  So.  015. 

HI.  CIVn  JUBISDIOTION  AND  AU- 
THOBITT. 

4=»39!/2  (Miss.)  A  justice  of  the  peace  has  no 
jurisdiction  of  a  cause  against  a  resident  of 
another  district  where  the  debt  was  contracted 
and  all  the  liability  incurred,  and  which  had 
a  justice  qualified  to  act,  and  default  judnnent 
in  snch  cause  Is  void.— Molpus  v.  Bostick  Lum- 
ber ft  Mfg.  Co..  71  So.  16. 
^»44(10)  (Miss.)  A  justice  of  the  peace  had 
jurisdiction  of  an  action  on  open  account  which 
was  reduced  by  plaintiff  to  a  sum  below  f200 
by  the  elimination  of  items  previously  claimed, 
but  controverted  by  defendant— KantrovitS  v. 
McNeill,  71  So.  13. 

IV.  PBOOEDURE  IN  CIVIL  CASES. 

«s;»l35(^  (Miss.)  Where  a  default  judgment  of 
a  Justice  of  the  peace  Is  void  because  he  had  no 

jurisdiction  of  the  cause,  the  purchaser  of  land 
from  the  debtor  after  the  judgment  who  sought 
to  have  enjoined  the  sale  of  the  lands  under 
execution  on  the  judgment  need  not  show  a  good 
defense  to  the  action  in  order  to  prevent  the 
sale.— Molpus  v.  Bostick  Ijumber  ft  Mfg.  Co., 
71  So.  16. 

V.  REVIEW  OF  FROCEEDINOS. 

(A)  Appeal  mnA  Brror. 

«S=»I64(3)  (La.)  Under  Code  Prac.  art  898,  a 
suspensive  appeal  by  a  defendant  from  a  jus- 
tices judgment,  when  i)erfected  by  a  lawful 
bond,  shoald  not  be  dismissed  for  tne  Justice's 
failure  to  seasonably  file  the  transcript- Bagan 
V.  Louisiana  Ry.  &  Nav.  Co.,  71  So.  885. 

JUVENILE  COURTS. 

See  Infanta,  4=»18;  Judgment,  <E=>474. 

LANDLORD  AND  TENANT. 

See  Chattel  Mortgages,  ^=>13S;  Damages,  ®=> 
GZ;  Eminent  Domain,  4»1S5;  E^vldence, 
441;  Guardian  and  Wud,  4=»62;  Judgment 
«s>17. 

n.  I.EASES  AND  AGREEMENTS  IN 

GENERAL. 

(A)  Beqalsltcs  and  Valldltr* 

€=>26  (La.)  Waivers,  such  as  written  consent 
to  sublease  under  Civ.  Code,  art  2725,  entered 
into  between  lessor  and  lessee  after  recordation 
of  the  lease,  need  not  be  inscribed  on  the  books 
of  conveyance.— Trichel  v.  Donovan,  71  So. 
130. 

^»30  (La.)  A  lease  for  indefinite  term  is 
nudum  pactum.— Bristo  v.  Cbristme  Oil  &  Gas 
Co.,  71  So.  521-  Calhoun  v.  Same,  Id.  522; 
Dunliani  v.  McCormick,  Id.  523 ;  Nervis  V. 
Same,  Id. ;  Parrott  v.  Same,  Id. 

(B)  Construetion  aad  OpetWtloii. 

^=>48(1)  (Miss.)  In  a  suit  where  a  lessee  of 
timbpr  for  turpentine  purposes  contended  that 
the  land  did  not  contain  the  amount  of  timber 
specihed  in  the  contract  evidence  held  insuf- 
ficient to  show  that,  if  all  the  timber  on  the 
property  had  bpen  includGd  in  the  survey,  the 
leasee  would  not  iiave  had  the  amount  of  timber 
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for  which  the  lease  called.— J.  J.  White  Lumber 
Co,  V.  McComb  City  Turpentine  Co.,  71  So,  5. 

Where  a  lessee  of  timber  lands  averred  that 
there  was  a  deficiency  of  acreaRe,  it  has  the  bur- 
den of  establishing  the  amount  of  the  shortage. 
— Id. 

m.  IAHPLOBP'8  TITLE  AMD  SE- 
VEBaiOK> 
Blslita  u«  Poweiv  o<  I/Mdl«rd. 

^=955(3)  (La.)  Evidence  in  a  lessor's  action 
for  damages  done  to  sawmill  machinery,  held 
not  to  G^ow  any  damage  other  than  that  re- 
sulting from  ordinary  wear  and  tear  which 
was  excepted  by  the  terms  of  the  lease. — Eld- 
ridge  t.  dhesbrough  &  Graves,  71  So.  152. 

(B)  Bstoppcl  of  Tenant. 

€=>63(2)  (Mus.)  In  Bn  action  by  a  landlord 
against  bis  tenant  holding  over  after  expiration 
of  the  lease,  the  landlord's  title  cannot  he  ques- 
tioned by  the  tenant.— Wilson  t.  Peacockf  71 
So.  296. 

XV.  TEBMS  FOB  TEAKS. 

CD)  TermlantlOB. 
«»IOI  {La.)  Under  Civ.  Code,  art.  2697,  held 
that  the  lessee  had  an  absolute  right  to  rescind 
the  lease,  where  the  premises  had  ceased  to  be 
St  for  the  use,  because  of  fire,  for  which  they 
were  leased,  and  restoration  thereof  would 
amount  to  reconstruction  and  not  to  mere  re- 

S airs.— Henry  Itose  Mercantile  &  Mfg.  Co.  t, 
mith.  71  So.  487. 

vn.  PKEiaaEfl.  axo  ekjotment 
Asm  USE  thebeof. 

(A)  Deacrlptlon,  BxtMti  and  Condition. 

^=>122  (Miss.)  Under  a  contract  letting  pine 
lands  for  turpentine  purposes,  held  that  the 
lessor  was  not  bound  to  furnisb  all  virgin  tim- 
ber of  the  acreage  si>ecified. — J.  J.  White  Lum- 
ber Co.  V.  McComb  City  Turpentine  Co.,  71 
So.  6. 

Timber  lands,  let  for  turpentining  purposes, 
held  let  in  bulk,  although  the  approximate  num- 
ber of  acres  was  given,  so  there  could  be  no 
recovery  for  shortage  unless  it  amounted  to 
deception  or  fraud.— Id. 

tul  bent  and  adtanoes. 

<A)  RlBTlit*  and  Llabllltlea. 

^1^205  (Miss.)  Where  a  tenant  is  paying  rent 
to  a  creditor  of  the  landlord  authorized  by  the 
latter  to  collect  rents  until  his  debt  is  satisfied, 
upon  transfer  of  the  property  by  the  landlord, 
the  tenant's  right  to  possession  depends  on  paj-- 
ment  of  rent  to  the  transferee  unless  the  ten- 
ant is  in  possession  under  a  valid  rentsl  con- 
tract made  prior  to  the  transfer. — Cabn  y, 
Wright,  71  So.  607. 

(B)  AiOtlons. 

®=>229(2)  (Ala.)  Under  Code  1907,  <  4748,  au- 
thorizing attachment  of  tenant's  goods  for  rent 
not  due  where  he  has  or  is  about  fraudulently  to 
dispose  of  them,  actual,  not  constructive,  fraud 
warrants  attachment.— Seals  Piano  &  Organ  Co. 
V.  Bell,  71  So.  340. 

Evidence  of  an  attempt,  without  landlord's 
knowledge,  to  remove  tenant's  goods  to  another 
city,  there  to  be  mingled  with  other  goods  on 
wbicb  landlord  bad  no  lien,  the  tenant  being  sol- 
vent, held  not  to  show  a  frandulent  disposition 
of  the  goods  within  Code  1907,  S  4748,  author- 
izing attachment— Id. 

Removal  of  tenant's  goods  under  such  circum- 
stances of  secreting  or  hiding  as  would  show 
intent  to  deprive  the  landlord  of  his  lien  is 
fraudulent  intent  within  Code  1907,  f  4748,  au- 
thorising attaehmmL— Id. 

(O  Umm. 

«sa248(l)  (Fla.)  Under  Comp.  Laws  1914,  S 
2237  (Gen.  St  1900,  {  2237)  subd.  2,  landlord's 


lien  is  not  superior  to  lien  acquired  by  another 

firior  to  bringing  of  property  on  leased  prem- 
eies  or  to  commencement  of  tenancy. — Ruge  r. 
Webb  Press  Co..  71  So.  627. 
®:=»25l(2)  (La.)  Bank,  which  did  not  assume 
payment  of  rent  of  leased  premises,  was  liable 
to  lessor,  suing  ex  delicto,  for  removing  and 
selling  goods  of  successor  of  lessee  on  the  Teased 
premises  pursuant  to  conspiracy  with  the  sno* 
cesser.— Hyman  v.  Hibernla  Bank  &  Trust  Co~ 
71  So.  5U8. 

Act  of  bank,  creditor  of  successor  of  tenant, 
in  conspiring  with  such  successor  to  remnve 

f;oods  from  the  leased  premises  to  deprive  laad- 
ord  of  his  right  of  pledge  and  privilege,  which 
was  done,  hc(d  an  actionable  tort—Id. 
^3253(11  (Mi«s.)  In  a  prosecution  for  remov- 
ing from  the  premises  garden  produce  subject 
to  a  landlord's  lien,  contrary  to  Code  1900.  | 
12U1,  intent  to  defeat  or  inipair  the  lien  is  the 
gravamen  of  the  charge.— iWph  t.  State,  71 
So.  911. 

In  a  prosecution  for  removing  from  the  prem- 
ises garden  produce  subject  to  a  landlord's  lien 
contrary  to  Code  1006.  8  1281,  evidence  is  ad- 
missible to  prove  defendant's  understanding  that 
lien  applied  only  to  com  and  cotton,  not  to 
the  produce  removed.— Id. 

Z.  BENTIZrO  OK  BBARES. 

$=>33l(5)  (Ala.App.)  A  complaint,  which  in 
setting  foru  a  contract  for  lease  <m  shares  did 
not  describe  the  land  the  number  of  stock  and 

quantity  of  fertilizer  to  he  furnished  to  plain- 
uS,  or  the  quantity  of  land  to  be  cultivated, 
or  the  crop,  held  demurrable  for  uncertainty. 
— T.  L.  Farrow  Mercantilo  Co^  t.  Kinius,  71 
So.  963. 

In  an  action  for  breach  of  contract  for  rental 
of  land  on  shnres,  an  allegation  that,  in  pursu- 
ance of  Uir  contract  plaintiff  started  a  two- 
horse  crop  held  not  a  sufBcient  all^ation  that 
contract  was  for  a  two-borse  crop.— Id. 
€=3331(6)  (Ala.App.)  In  an  action  for  breach 
of  contract  for  rental  of  land  on  shares,  evi- 
dence of  value  of  growing  crop  at  time  of  al- 
leged breach  of  contract  held  inadmissible. — 
T.  L.  Farrow  Mercantile  Co.  t.  Riggins.  71  So. 
963. 

In  action  for  breach  of  contract  for  rental 
of  land,  year  in  which  crop  was  planted  being 
past,  evidence  as  to  kind  of  crops  land  could 
produce,  plaintiff's  methods,  average  yield  per 
acre  of  that  land  and  similar  land  in  neighbor- 
hood, and  probable  market  value  of  plaintiff's 
cro^  held  admiasible  on  measure  of  damages. 

LANDS. 

See  Public  Lands. 

UPSE. 

See  Inramnce,  «s>785;  Wills,  «S9819. 

URCENY. 

See  Criminal  Law,  «=3252,  361.  400,  444,  631. 

n.  fboseoution  aud  puhisb- 

MXKT, 

<A)  KndiotmeBt  aad  InformAtlon. 

®=»32(6)  (Ala.App.{  AflSdavit,  or  sworn  com- 
plaint, charging  petit  larceny  and  that  the  prop- 
erty stolen  was  the  personal  pr<H>erty  of  the 
"Birmingbam  Packing  Company,  a  corporation," 
sufliciently  showed  that  the  owner  was  a  cor- 
poration.Wackaon  v,  State,  71  Sa  877. 

(B)  Bivtd«mec. 

€=s>5l(l)  (Ala.App.)  Before  evidence  can  be  ad- 
mitted of  recent  possession  of  stolen  chattels, 
corpus  delicti  must  be  proven  aliunde.— Jaduua 
T.  State.  71  So.  977. 

UST  CLEAR  CHANCE. 

See  BHilroads.  ^338. 
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LAW  OF  THE  CASE. 

See  Appeal  and  Error,  «s>1195;  Ooarta,  «Ba 

^'     LEADING  QUESTIONS. 

See  Witnesses,  «s>240. 

LEASE. 

See  Evidence,  ^=»441;  Landlord  and  Tenant; 
Mines  and  Minerals,  ^»66,  70;  Public  Lands, 

LEAVE  OF  COURT. 

See  Pleadinc.  «s>236. 

LEGISLATIVE  POWER. 

See  Gtmstitotional  Law,  <8=>50. 

LETTERS. 

See  Evidence^  4=s>l60. 

LEVEES. 

^=»9  (Miss.)  Secretary  of  board  of  levee  com- 
missioners held  witliout  authority  to  bind  thfl 
board  by  contract  for  stationery  and  supplies. 
— Board  of  Levee  Com'rs  for  Yazoo- Missiasip pi 
Delta  V.  Foote  &  Davies  Co.,  71  So.  !(».'{. 

A  board  of  levee  commissioners  which  paid 
part  of  an  account  for  office  supplies  ordered 
by  its  secretary  without  authority  was  not  there- 
by eatopped  to  deny  Its  liability  for  the  balance. 
— Td. 

«=>M  (MisB.)  Court  held  without  power  to  go 
into  question  of  whether  rejection  oy  board  of 
levee  commissioners  of  claim  on  Qnauthorized 
contract  was  arbitrary. — Board  of  Levee  Com'rs 
for  Yazoo-Missisaippi  Delta  t.  Foote  ft  Darles 
Co.,  71  So.  163. 

€=>I6  (La.)  Provision  in  contract  to  bujld  levee 
tbnt  decision  of  executive  committee  of  levee 
IXMtrd  on  differences  betwe^  contractor  and 
board's  engineer  shall  be  binding  refers  only  to 
matters  over  which  engineer  has  snpervisiraL — 
Reynolds  v.  Board  of  Com'rs  of  Orleans  Levee 
Dist..  71  So.  787. 

To  hold  that  decision  of  executive  committee 
M  levee  bmrd  on  dispute  between  contractor 
and  engineer  on  matter  not  under  engineer's  di- 
rection is  binding  on  contractor  would  make  con- 
tract depend  on  potestative  condition  and  ren- 
der it  void.— Id. 

Where  levee  building  contract  provides  that 
contractor  may  obtain  earth  from  adjacent  bat- 
ture  and  contractor  has  made  bid  in  contempla- 
tion thereuf  and  has  gone  to  expense  planking 
road  to  it,  and  levee  board  deprives  him  of  such 
use,  he  is  entitled  to  compensation  for  extra 
cost  of  'transportation  from  greater  distance. 
-Id. 

When  levee  building  contractor  and  engineer 
of  levee  board  construe  expression  in  contract 
"adjacent"  battures  to  include  butturcs  extend- 
ing beyond  levee,  contract  should  be  carried  out 
accardinvl7>— Id. 

Where  levee  building  contract  provided  for 
change  in  extent  or  location  of  levee  at  same 
rate  of  compensation,  not  exceeding  20  per  cent, 
in  excess  or  diminution  of  price,  and  commit- 
tee increased  length  27  per  cent,  contractor  do- 
ing work  under  protest  is  entitled  to  actual 
value  of  extra  work. — Id. 

Under  provision  in  levee  building  ct^ntract 
whereby  contractor  assumes  risks  from  acci- 
dents and  caaualties,  ccmtractor  must  bear  loss 
of  material  and  work  from  sinking  of  ground 
ander  levee. — Id. 

Where  levee  bvi^Iding  contract  authorized  con- 
tractor to  use  adjacent  batture,  and  another  con- 
tractor, in  removing  old  piling,  against  protest 
of  first  contrnctor,  used  dynamite,  causing  bat- 
ture to  recede,  first  contractor  is  entitled  to 


compensation  for  extra  cost  of  transporting 

dirt— Id. 

LIBEL  AND  SLANDER. 

L  WOKDB  AND  ACTS  ACTIONABIX. 
AND  X-IABIUTY  TH£REFOR. 

4=^9(1)  (Miss.)  In  an  action  against  a  tele- 
graph company  where  sender  of  message  was, 
by  mistake,  notified  that  plaintiff  was  "unknown 
at  the  courthouse/'  Aew,  that  there  was  n» 
"libeL"— Western  Union  Telegraph  Co.  v.  Rags- 
dale,  71  So.  8ia 

n.  PRnriLEOED  ooioiuincATioirs, 

AHD  KAUCUB  THEREHf. 

<ts338(l)  (La.)  A  libelous  judicial  allegation  is 
not  privileged  unless  founded  on  probatus  canae. 
— GUsson  V.  Biggio,  71  So.  204. 

III.  JVSTIFIOATION  AMD  MITIGA- 

Tiozr. 

e=»63  (La.)  Plaintiff's  fault  in  bringing  on  sud- 
den quarrel,  during  which  defendant  used  slan- 
derous language,  should  be  considered  in  mitiga- 
tion of  damages.— Philip  v.  Quenqui,  71  So.  800, 

LIBERTY  OF  CONTRACT. 

See  GonstitutionBl  Law, 


LICENSES. 

See  Commerce,  ®=>G4;  Constitutional  Law,  4s> 
101,  130,  230;  Intoxicating  Liquors,  «=>150; 
223;  Negligence,  «»32;  Kailroads.  <S=^300. 

L  FOR  OOCUPATIOVB  AMD  PBIVI- 
XEOE8. 

^7(1)  (La.)  Act  Mo.  47  of  iSM,  amending 
uid  re-enacting  Act  No.  171  of  1898,  S  15,  re- 
lating to  license  for  dealing  in  trading  stampsi 
held  valid.— State  v.  Underwood,  71  So.  513. 
^=»7(1)  (La.)  Cbarge  imposed  on  auction  sales 
for  benefit  of  Charity  Hospital  in  New  Orleans 
by  Rev.  St.  1870,  g  145,  as  amended  by  Act  No. 
S3  of  1882  and  Act  No.  46  of  1904,  is  not  tax 
on  property,  and  is  constitutional.— Board  of 
Administrators  ct  Charity  Hospital  v.  Uichhart, 
71  So.  735. 

«=a7(2)  (La.)  Act  No.  47  of  1904,  amending  and 
re-enacting  Act  No.  171  of  1898,  |  15,  relating 
to  license  tax  for  dealing  in  trading  stamps,  is 
not  violative  of  Const,  art.  225,  relating  to  uni- 
formity of  taxation.— State  v.  Underwood,  71 
So.  513. 

•&=»7(4)  (La.)  Act  No.  47  of  1004.  amending 
and  re-enacting  Act  No.  171  of  18118,  ji  16,  re- 
lating to  license  for  dealing  in  trading  stamps, 
is  not  violative  of  Const,  art.  229,  requiring  li- 
censes to  be  graded. — State  v.  Underwood,  71 
So.  B13. 

«=»(5(7)  (Id.)  Person  distributing  gratuitously 
to  all  comers,  and  bartering  with  all  comers,  for 
coupons  exchangeable  for  premiums,  is  engaged 
in  issuing  tniding  stamps  within  Act  No.  47  of 
19<>i,  amending  and  re-enacting  Act  No.  171  of 
1898,  §  15,  and  is  liable  for  license  tax  thereby 
imposed. — State  v.  Underwood,  71  So.  513. 
«=>34  (Ala.)  Under  Code  1907,  i  2411.  as 
amended  and  re-enacted  by  Act  Aug.  25,  1809 
(Seas.  Acts  1909,  p.  160),  by  Act  Feb.  22,  1915 
(Sess.  Acts  1915,  p.  120),  and  by  the  revisory 
act  of  September  14,  19lD  (Sess.  Acts  1915,  pp. 
489-5;^),  held,  that  the  limitation  of  two  years 
to  recovery  of  licenses  paid  under  invalid  rev- 
enue act  of  March  7.  1907  (Sess-  Acts  1907.  p. 
455).  was  continued  in  force.— Allgood  v.  Sloss- 
Sbeffield  Steel  &  Iron  Co.,  71  So.  724. 

Cnde  1907,  §  2411.  providing  for  a  refund  of 
proportionate  part  of  license  tax  paid  for  con- 
ducting a  business  afterwards  prohibited  by 
law,  was  intended  to  promote  justice  and  egutty 
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between  the  state  and  counl?  and  the  taxpayer, 
and  to  correct  mistakes  either  of  law  or  act. 
—Id. 

The  claim  of  a  taxpayer  to  recover  money  paid 
under  an  invalid  license  law,  if  not  prosecuted 
with  reasonable  diligence,  will  be  shorn  of  its 
remedy  on  common-law  practice,  even  tbougb 
not  barred  by  any  analogous  statute  (rf  Umita- 
tion.-Id. 

LIENS. 

Bee  Agricultare,  ®=>12;  Attorney  and  Client, 
«=>fKi-18G;  Judftment,  «=>7i7 ;  Landlord 
and  Tenant,  «=>:i29^4-253 :  Mechanics* 
Liena;  Vendor  and  Purchaser,  «s>2&4-280. 


LIFE  ESTATES. 


See  Dower. 


LIMITATION  OF  ACTIONS. 

See  Adverse  Possession,  4s»46:  Banks  and 
Banking,  «»82;  Evidence,  «»80;  Specific 
Performance,  «s»105;  Taxation,  «=»805; 
Time.  «B>9. 11. 

I,  BTATimsS  OF  UIOTATIOIT. 

(B>  LlMiftatloma  ApplleaMe  to  Partlenlar 

Aatloms. 

^»390t)  (MifM.)  Personal  liability  of  directors 
under  Code  1006,  g  923,  for  illegal  payment  of 
dividends  is  not  barred  by  the  one-year  statute 
of  limitations  of  Oode  1906.  §  3101,  as  to  pen- 
alties.—Metzger  V.  Joseph,  71  So.  645. 
£=^39(2)  (Miss.)  An  action  for  losn  of  cotton 
seed  transported  under  a  written  bill  of  lading 
hetd  governed  by  the  six-year  statute  (Code 
1906,  §  3097),  instead  of  the  three-year  sUtute 
(section  3099),  snnlicftble  to  unwritten  contracts 
and  accounts. — Illinois  Cent.  By.  Co,  v.  JadE- 
■on  Oil  A  Befininn  Co.,  71  So.  568. 

n.  OOHPUTATIOH  OF  PERIOD  OF 

LIBflTATION. 
(P)  ISBOrmnee,  Mlatakc,  Trust,  Praad,  mmA 
Concealment  of  Canae  of  Action. 

€=»it)0(ll)  (Miss.)  Where  complainant  exer- 
ciaes  reasonable  diligence,  the  statute  of  limita- 
tions  doea  not  run  against  a  suit  by  bim  for 
fraud  until  his  discovery  of  fraud, — J.  K.  Orr 
Shoe  Co.  V.  Edwards,  71  So.  816. 
^=>I04(1)  (La.)  Limitation  on  action  ex  delicto 
ol  landlord  against  bank  and  its  debtor,  suc- 
cessor of  tenant,  who,  by  paying  rent  prevented 
his  discovering  that  they  were  removing  from 
the  leased  premises  goods  subject  to  bis  right 
of  pledge  and  privilege,  held  to  run  only  from 
date  of  last  payment. — Hyman  v.  Hiberniu  Bank 
&  Trust  Co.,  71  So.  598. 

LIMITATION  OF  LIABILITY. 

See  Carriers,  «=9218 ;  Insurance,  «S9630;  Tel- 
egraphs and  Telephones,  ^=»54. 

LIQUOR  SELLING. 

See  Intoxicating  liquors. 

LIVE  STOCK. 

See  Carriers.  «=>209-230. 

LOGGING  RAILROADS. 

See  ISoBter  and  Servant,  ^9»87. 

LOGS  AND  LOGGING. 

See  Trespaas,  ®=»52. 

^93(7)  (Ala.)  The  right  of  "turpentining"  is 
not  embraced  in  the  right  to  cut.  remove,  or 
manufacture  timber.— Yarbroogh  t.  Stewart,  71 
So.  986. 

4:=33(15)  (Miss.)  Complaint  In  action  for 
amount  due  on  balance  of  timber,  for  rent  of 
mill  site  and  to  recover  for  trees  cut  and  re- 


moved and  asking  for  the  statutoiy  penalty 
therefor,  Meld  to  state  a  good  cause  of  actiiMi. — 
Jayne  t.  Nash  Lumber  Co.,  71  So.  10. 

LOOKOUTS. 

See  Railroads,  «s>369,  41S. 

LUMBER. 

See  Logs  and  Logging. 

MALICE. 

See  Halicions  Proaecution.  4:^50, 

MALICIOUS  PROSECUTION. 

H.  WANT  OF  PROBABLE  CAUSE. 

4»I8(3)  (Miss.)  In  an  action  for  maUcions 
prosecution,  where  defendant  town  marshal  was 
told  that  a  screen  door  had  been  stolen,  that 
plaintiff  bad  been  seen  with  a  similar  door  and 
a  door  in  plaintiff's  possession  was  id^tified  as 
door  stolen,  held  that  defendant  had  reasonable 
cause  to  institute  a  piosecution.— Gwaltney  v. 
State.  71  So.  805. 

&=>20  (La.)  The  term  "probable  cause,"  as 
used  with  reference  to  an  action  for  malicious 
prosecution,  means  a  reasonatile  ground  of  sus- 
picion, supported  by  circumstances  sufficiently 
strong  in  themselves  to  warrant  a  prudent  and 
cautious  man  to  believe  that  the  accused  is 
guilty  of  the  offense  with  which  be  is  cliarsed. 
-GUaaon  t.  Biggio,  71  Sa  2M. 

IV.  TEBMIXATIOH   OF  PBOBEOIT- 
TIOH. 

<&=»35(1)  (La.)  Dismissal  by  state  of  impeach- 
ment suit  during  trial  is  termination  of  prosecu- 
tion.-~Glisson  v.  Biggio,  71  So.  201. 

ACTIONS. 

(La.)  A  petition  ail^ring  prosecution 
with  malicious  intent  and  upon  fuse  charges  of 
proceeding  under  Const,  art.  22*2,  for  removal 
of  plaintiff  from  office  Aetd  to  state  a  cause  of 
action.-^lisaon  v.  Biggio,  71  So.  204. 
4s>JI0  (La.)  In  suit  for  malicious  prosecution, 
plaintiff  is  not  required  to  allege  specially  that 
defendants  knew  that  charges  were  false;  al- 
legations that  charges  were  ndse,  malicious,  and 
without  probable  cause  being  aufficient.— Glia- 
son  v.  Biggio,  71  So.  201. 


MALPRACTICE. 

the  Peace,  <8=:>3( 

MANDAMUS. 


See  Justices  of  the  Peace,  <8=:>30;  Officers,  «s» 
121. 


n.  SUBJECTS  Aim  PUBPOSEB  OF 

REf.TfiF. 

(U)  Aeta  UHd  Proeeedlav*  of  Pablle  Ofll- 
ccra  and  B««rd«  and  Mnalclpalltlea. 

^»82  (La.)  Mandamus  does  not  lie  to  caned 
inscriptions  on  books  of  recorder  of  conveyances. 
—State  ex  rel.  Now  Orleans  Idind  Co.  y.  Begla- 
ter  of  Oonv^ancea,  71  So.  773. 

m.  JUBUDIOTIOn.  pboceedihos, 
AMD  KEIdBF. 

€=^162  (Fla.)  Motion  to  quash  alternative  writ 
of  mandamus  admits  aa  true  all  matters  of  fact 
sufficiently  pleaded.— State  v.  Jacksonville  Ter- 
minal Co.,  71  So.  474. 

«=>I64(2)  (Fla.)  Return  to  alternative  writ  of 
mandamus  to  compel  railroad  to  establish  agen- 
cy station,  alleging  that  railroad  has  agency  on 
one  side  a  trifle  more  than  2  fhiles,  and  on  the 
•>ther  only  1,8  miles  from  designated  point,  that 
principal  business  at  such  point  is  during  four 
mnnths,  when  railroad  maintains  temporary 
agent,  is  not  demurrable.— State  T.  X*lorida  Beat 
Coast  By.  Co.,  71  So.  643. 
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4»I65  (Fla.)  Demnrrer  to  return  to  alterna- 
tive writ  of  mandamus  admits  the  truth  of  all 
matters  of  fact  sufficiently  pleaded.— State  v. 
Florida  East  Coast  By.  Co..  71  So.  M3. 
4s»l68(2)  (La.)  In  mandamus  to  compel  recog- 
nition of  land  warrants  or  refunding  of  war- 
rants, burden  is  on  relator  to  prove  that  bis 
Tenders  are  sole  heirs  of  original  holders.— State 
ex  rel.  Albritton  v.  Grace,  71  So.  203. 
C=>I68(4)  (La.)  Where,  in  msndamus  to  com- 
pel recognition  and  relocation  of  land  warrants 
or  refunding  of  warrants  to  assignee  of  heirs 
of  original  purchaser,  there  is  no  proof  of  heir- 
^ip  and  warrants  are  not  produced,  proceeding 
is  properly  dismissed. — State  ex  reL  Albritton  v. 
Grace,  71  So.  203. 

^9|69  fAla.App.)  A  petition  for  mandamus 
for  permission  to  revive  an  action  on  contract 
as  heirs  at  law  of  the  original  plaintiff,  not 
making  a  case  entitling  petitioners  to  the  relief 
prayed,  would  be  dismissed  without  the  issue  of 
the  rule  nisl,^tate  t.  Peaxce,  71  So.  666. 

MANSLAUGHTER. 

See  Homicide. 

MARITIME  LIENS. 

See  Courts.  «s>224. 

MARRIAGE. 

See  Divorce;  Husband  and  Wife. 

(Miss.)  Prior  to  adoption  of  Code  of 
1882,  a  common-law  marriage  was  recognized  as 
lawful  and  binding  as  one  contracted  pursuant 
to  license  and  ceremony. — Howard  t.  Kelly,  71 
So.  391. 

®==>20(1)  (Miss.)  Valid  common-law  marriage 
held  to  exist  between  man  and  woman  living  in 
adultery  who  publicly  announced  they  were 
man  and  wife  and  assumed  nit  burdens  incident 
to  matrimony.— Howard  v.  Kelly,  71  fo.  391. 
^=s>38  (Ala.)  The  C^onstitutional  Ordinance  of 
t^eptember  29,  1865,  legalizing  marriages  of 
freed  men  and  women  then  living  together  as 
man  and  wife,  contracted  during  slavery,  did 
not  legalize  illicit  cohabitation,  nor  make  mar- 
riage contracts  not  intended  by  the  parties. — 
Bell  V.  Bell,  71  So.  465. 

^»40(1)  (Miss.)  Every  presumption  will  be  in- 
dulged in  favor  of  the  legality  of  a  common-law 
marriage  fn  the  same  way  and  to  the  same  ex- 
tent as  the  law  indulges  them  in  favor  of  a  cete- 
monial  marriage. — Howard  v.  Kelly,  71  So.  391. 
<S=>40(4)  (Miss.)  A  meretricious  relationship  be- 
tween a  man  and  woman  is  presumed  to  have 
continned  until  the  adulterous  colrabltation 
changed  from  an  unlawful  to  a  lawful  relation- 
ship.—Howard  V.  Kelly,  71  So.  391. 
<&=»40(6)  (Miss.)  Where  a  duly  solemnized  sec- 
ond marriage  is  shown,  the  presumption  arises 
that  the  first  wife  was  either  divorced  or  dead ; 
the  burden  oi  proof  being  on  the  person  claim- 
ing rights  inconsistent  with  such  presumption.— 
Howard  v.  Kelly,  71  So.  391. 
^»40(9)  (Miss.)  Where  a  husband  contracts 
a  cerempnial  marriage  before  his  first  wife  has 
been  absent  seven  years,  the  presumption  in 
favor  of  the  validity  of  the  second  marriage 
overcomes  the  presumption  that  the  first  wife 
was  Btin  alive  when  it  was  contracted. — Howard 
V.  Kelly,  71  So.  391. 

*=»40(11)  (Ala.)  Where  a  woman,  who  had  for 
more  than  25  years  been  married  to  one  man, 
undertook  to  show  that  such  marringe,  and  that 
of  her  claimed  slave  husband,  with  uoother,  of 
like  duration,  were  void  in  view  of  the  slave 
marriage,  the  burden  of  proof  to  overcome  the 
presumption  of  validity  of  the  later  marriages 
was  heavy  upon  her.— Bell  v.  Bell,  71  So.  465. 
«s>M  (La.)  Under  Act  No.  54  of  1894.  mar- 
riage between  perscms  of  white  and  colored  races 


is  absolutely  null,  and  may  be  attacked  by  way 
of  exception  or  defense,  whenever  and  wherOTer 
it  is  set  up.— Carter  v.  Veitb,  71  So.  792. 


See  Acknowledgment. 
Wife. 


MARRIED  WOMEN. 

«s»n6:  Husband 


and 


MASTER  AND  SERVANT. 


See  Oommeree,  ♦=927;  Damages,  «S912;  Plead- 
ing, •s>3&2;  Work  and  Labor. 

I.  THE  aELATIOn. 
(A)  Craatlon  mmA  Btxlat*Be*. 

4s>3(l)  (La.)  Where  employer  writes  a  con- 
tract of  employment,  which  employ^  mgaa,  and 
employer  agrees  to  sign  it,  but  before  doing  so, 
without  cause,  discharges  employ4,  employ*  has 
cause  of  action  for  salary  for  unexpired  term. — 
Lnrie  v.  Titcomb,  71  So.  200. 

(C)  TermtnatloM  and  Dlseharsce. 

♦s>39(l)  (Ala.)  In  an  employe's  action  for  com- 
pensation after  wrongful  discharge,  defendant's 
pleas,  attempting  to  set  up  defense  that  plaln- 
tilf  could  have  received  comnensation  in  other 
employment,  held  had  on  aemurrer. — People's 
Shoe  Co.  V.  Skally,  71  So.  719. 
4ss»39(2)  (La.)  In  action  by  employ^  under  Rev. 
Cir.  Code,  art.  2749.  where  defendant  denied 
tiiat  bis  oischai^  was  without  good  reason, 
exclusion  of  his  evidence  in  support  of  such  de- 
nial was  error.— I^urie  v.  Titcomb,  71  So.  200. 
9^42(1)  (Ala.)  An  employer  sued  for  wrongful 
discharge  can  reduce  recovery  by  showing  that 
the  servant  obtained  other  employment,  or  might 
have  done  so,  but  cannot  use  fact  to  defaat  serv- 
ant's cause  of  action.— People's  Shoe  Co. 
Skally,  71  So,  719. 

n.  SBBVIOE8  AMD  OOMPEHSATIOH. 

(B)  Waarea  and  Otber  RetBB aeration. 

<e=s>69  (Miss.)  Acts  1912,  c.  141,  K  1,  2,  Impoa- 
ing  a  penalty  in  a  reasonable  attorney's  fee  up- 
on every  manufacturer  for  failure  to  pay  em- 

Eloy^s  once  in  every  calendar  mouth,  recoverable 
y  suit  after  demand,  Aeld  invalid.— Sorenson  v. 
Webb,  71  So.  273. 

EH.  MASTER'S   UABILITT  FOB  Ht- 
J1TRIES  TO  BEBVAMT. 
<A)  Hatare  and  Extent  In  General. 

€=387  (Fla.)  Company  operating  sawmill  and 
incident  thereto  steam  railroad  six  or  seven 
miles  long,  commonly  known  as  log  road,  is  not 
"railroad  company"  within  Gen.  St.  1006,  Sf 
3148-3150,  relating  to  liabilities  for  injuries  to 
persons  or  property. — Ingram-Dekle  Lumber  Co. 
V.  Geiger,  71  So.  S62. 

4=»95  (L».)  It  was  negligence  to  employ  child 
of  16  in  can  factorj-  without  requiring  certifi- 
cate from  factory  inn>ector,  as  required  by  Act 
No.  301  of  190a— Dalberni  v.  New  Orleans  Can 
Co.,  71  So.  214. 

«=»96(2)  (Ala.)  That  defendant  wnrngfully  em- 
ployed plaintiff's  minor  son  without  plaintiff's 
knowledge  or  consent  held  not  the  proximate 
cause  of  the  son's  death,  where  he  was  pushed 
into  a  river  by  one  of  his  coemploy^s  as  a  jfikt. 
-Garrett  v.  LouisTille  &  N.  XL  Co..  71  So.  68S. 

(B)  Toola*  MaohlneiT*  ApplIaaeM*  and 
Plaeea  tnr  Work. 

«=»I29(1)  (Miss.)  To  hold  the  master  lUble  for 
negligence  m  furnishing  an  unsafe  tool  It  must 
appear  that  the  master  knew,  or  by  reasonable 
inspection  could  have  known,  of  such  defect. — 
Mississippi  Cent  R.  Co.  v.  Bennett,  ll  So.  310. 

(D)  WarnSuK  and  Inatraetlas  Bwrmmt. 

«=>I56(2)  (Miss.)  Where  a  railroad  company 
onployed  a  young  negro  boy  as  a  laborer,  htUd 
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that  it  bad  no  reasoo  to  anticipate  that  he  would 
jump  off  or  on  pa  suing  trains,  and  bo  was  under 
no  oblieation  to  warn  him.— Alabama  &  Y.  B. 
Co.  V.  Jones,  71  So.  318. 

4=»I77  (Ala.)  A  master  is  not  liable  for  Injur? 
to  a  servant  ocoaBioned  by  the  negligence  of  a 
fellow  Bprvant,  in  the  absence  of  any  negligence 
in  furnisbing  Incompetent  end  inexperienced 
fellow  servants.— United  States  Cast  Iron  Pipe 
&  Foundry  Co.  v.  McCoy,  71  So.  406. 
^»I77  (Fla.)  At  common  law,  where  master 
has  performed  duty,  be  is  not  liable  to  servant 
for  personal  injuries  through  negligence  of  fellow 
servant  in  same  undertaking,  unless  fellow  serv- 
ant sustains  representative  relation,  such  as 
vice  principal.— I  ngram-Dekle  Lumher  Co.  v. 
Getger.  71  So.  552. 

^9179  (Fla.)  Common-law  principle  as  to  right 
of  servant  to  recovery  for  injuries  through  neg- 
ligcuce  of  fellow  servant  is  in  force,  except  as 
modified  by  Cen.  St.  1906.  fifi  3148-3150.  and 
Acts  1913,  c.  6521.— Ingram-l5elile  Lumber  Co. 
v.  Geiger,  71  So.  552. 

1 80(1)  (Miss.)  Under  federal  Employers'  Li< 
ability  Act.  S  2,  the  fellow-servant  rule  is  ab- 
rogated.—Elliott  V.  Illinois  Cent  R.  Co.,  71  So. 
741. 

«=»I98(6)  (Fla.)  Except  as  modified  by  stat- 
utes, engineer  and  track  repairer,  though  in  dif- 
ferent departments  of  railroad  company,  are 
fellow  servants,  and  track  repairer  cannot  re- 
cover  for  Injuries  from  n^ligence  of  engineer  in 
operating  engine  on  whidi  track  repairer  was 
riding  to  place  of  work. — 1  ngram-Dekle  Lum- 
ber Co.  T.  GeUer,  71  So.  662. 

(F)  RIbIm  AaaamvA  br  Sevrant. 

«=»204(1)  (Mtsfl.)  Under  federal  Employers*  Li- 
ability Act,  i  2,  the  fellow-servant  rule  is  abro- 
gated, though  assumption  of  risk  is  preserved 
but  a  servant  does  not  assume  risks  of  a  fellow- 
servanf  8  negligence. — ElUott  v.  Illinois  Cent.  R. 
Co.,  71  Bo.  741. 

^=»2I3(3)  (La.)  Where  an  experienced  logging 
train  conductor  in  holding  in  place  with  his  foot 
a  frog  for  putting  derailed  cars  on  the  track, 
was  injured  b;  a  log  falling  from  a  logging  car, 
he  could  not  recover  for  injury,  since  he  assumed 
the  risk.— Lsngston  v.  Tremont  Lumber  Co.,  71 
So.  771. 

4=3216(2)  (Ala.)  Common-law  doctrine  of  as- 
sumption of  risk  by  one  servant  of  injury  con- 
sequent upon  negligence  of  fellow  ser^'snt  has 
no  application  to  ca»e  of  mine  emplo.v^  assault- 
ed by  foreman,  who  has  particular  authority  to 
eject  him  from  mine.— Tennessee  Coal,  Iron  & 
Railroad  Co.  v.  Rutledge,  71  So.  9110. 

(G)  Contrlbntorj'  NraHwenpe  of  Servant. 

<B»230(1)  (La.)  Where  injury  to  employ^  was 
caused  by  permitting  foot  to  rest  on  treadle, 
causing  die  to  descend  on  tbuml\  there  can  be 
no  recovery-— I>alberni  v.  New  Orleans  O&n  Co., 
71  So.  214. 

^3240(2)  (^La.)  Where  an  experienced  train 
conductor,  in  holding  in  place  with  liis  foot  a 
frog  for  putting  derailed  cars  on  the  track,  was 
injured  by  a  log  falling  from  a  logging  car,  he 
could  not  recover  for  injury,  since  he  was  ueg- 
ligent.— Langston  t.  Tremont  Lumber  Co.,  71 
So.  Til. 

An  experienced  conductor  of  a  l<HEging  train, 
who,  while  holding  in  place  with  his  foot  a  rail- 
way frog  while  getting  derailed  loaded  logging 
cars  back  on  the  track,  is  injured  by  a  log 
falling  from  a  car,  is  not  relieved  from  bis  con- 
tributory negligence,  barring  recovery,  by  show- 
ing that  h6  had  previously  beld  the  frog  in  posi- 
tion in  this  way  and  had  frequently  seen  others 
do  it.— Id. 

«as»247(4)  (La.)  Where  an  experienced  logging 
traki  conducts  was  injured  b^  a  log  falling 
from  a  derailed  loaded  car.  which  he  was  at- 
tempting to  put  back  OS  the  track  by  a  railway 
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frog,  which  he  was  holding  in  place  witii  his 
foot,  the  proximate  cause  of  his  injury  was  not 
the  first  derailing  of  the  cars,  but  his  own  con- 
tributory negligence.— Langaton  T.  Tmntmc 
Lumber  Ca.  71  So.  771. 

(H)  ^etloBs. 

^9258(10)  (Ala.)  Count  in  servant's  action  for 
injury  held  to  state  a  cause  of  action  under  Em- 
ployer's Liability  Act  (Code  1907,  §  3910.  subd. 
2),  and  not  to  necessarily  bring  the  cause  nS 
action  exclusively  under  subdivision  8  relatins 
to  obeying  a  n^Iigent  order  of  a  superior. — 
United  States  Cast  Iron  Pipe  &  Foundry  Co.  v. 
McCoy,  71  So.  406. 

Employer's  Liability  Act  (Code  1907,  (  3910. 
subds.  2,  3)  held  to  cover  in  common  cases  in 
which  a  superintendent  gives  a  u^ligent  or- 
der, in  which  cases  the  complaint  may  be  fram- 
ed under  either  subdivision. — Id. 
«=»258(13)  (Fla.)  Count  alleging  that  railroad 
track  and  rails  were  so  wet  and  locomotive  leak- 
ed so  that  water  fell  on  rails  and  sand  box  was 
defective  so  that  sand  did  not  fall  on  rails,  by 
reason  whereof  locomotive  could  not  be  stopped 
and  collided  with  derailed  engine  la  not  demur- 
rable for  failure  to  allege  acts  or  omissions  of 
defendant  cauUng  Injury. — Ingram-Ddile  Lum- 
ber Co.  V.  Geiger,  71  So.  552. 
«=»258(20)  (Ala.)  Count  in  complaint  in  serv- 
ant's action  for  injury  held  to  state  a  cause  of 
action  grounded  .upon  the  negligence  of  defend- 
ant's superintendent  in  furnishing  insufficient  or 
incompetent  help.— United  States  Cast  Iron 
Pipe  &  Foundry  Co.  v.  McCoy,  71  So.  406. 
<&==>264(3)  (Ala.)  Assumed  risk,  when  set  up  as 
a  defense,  is  subject-matter  for  a  special  plea, 
and  cannot  be  availed  of  under  the  general  is- 
sue.—Alabama  Great  Southern  R.  Cow  t.  Skotzy, 
71  So.  335. 

^=>264(7)  (Ala.)  In  servant's  action  for  injury, 
his  complaints  as  to  tbe  manner  in  which  a 
crane  was  operated,  and  complaints  of  others  as 
to  its  c^eratioD,  held  inadmissiUe,  as  only  the 
competency  of  operator  at  the  time  of  the  injury 
was  involved. — United  States  Cast  Iron  Pipe 
&  Foundry  Co.  v.  McCoy,  71  So.  40a 
«»265(9)  (Miss.)  A  servant  has  the  bunlen  of 
proving  actual  or  constructive  knowledge  of 
the  master  of  a  defect  in  a  tool  by  which  the 
ser\-ant  was  injured.— Mississippi  Cent  R.  Co. 
V.  Bennett,  71  So.  310. 

®=9276(2)  (Miss.)  Evidence  to  show  that 

an  injury  to  the  employe's  eye  by  a  splinter 
struck  from  an  anvil  by  a  fellow  servant  was 
an  unavoidable  accident. — Mississippi  CenL  B. 
Co.  V.  Bennett,  71  So.  310. 
<S=»278(3)  (Miss.)  The  mere  fact  that  a  splinter 
was  struck  from  an  anvil  by  a  servant  is  insuf- 
ficient to  prove  that  the  anvil  was  too  hard,  and 
therefore  defective  and  unsafe. — Mitsi^ppi 
Cent  B.  Co.  v.  Bennett,  71  So.  810. 
'£=>278(14)  (Miss.)  The  mere  fact  that  a  splin- 
ter was  struck  from  an  ativil,  indicating  that  the 
anvil  was  too  hard,  does  not  show  even  prima 
facie  that  the  employer  knew  of  such  defect  or 
could  have  discovered  it  by  inspection.— Mi^»- 
sippi  Cent  B.  Co.  v.  Bennett,  71  So.  310. 
®=>279(1)  (Ala.)  In  servant's  action  for  injury 
from  iicgUgcQce  of  defendant's  superintendent  in 
permitting  him  to  work  with  Inexperienced  and 
iQcompetont  men,  or  in  not  sending  sufficient 
men  to  assist  him  in  hia  work,  evidence  held 
not  to  sustain  a  verdict  against  the  defendant- 
United  States  Cast  Iron  Pipe  &  Foundry  Co.  v. 
McCoy,  71  So.  40G. 

$=3279(2)  (Ala.)  The  single  act  of  negligence  <m 
Uie  part  of  an  experienced  fellow  servant,  oper- 
ating a  crane,  on  tbe  occasion  of  plaintiETs  In- 
jury, did  not  warrant  a  finding  that  he  was  un- 
skilled or  incompetont. — United  States  Cast  Tnm 
Pipe  &  Foundry  Co.  v.  McCoy,  71  So.  406. 
^=9279(5)  (Ala.)  In  action  against  railroad  un- 
der Employers'  Liability  Act  (Code  1007. 13910. 
subd.  2).  evidence  held  to  warrant  concliulon 
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that  railroad  employe  who  directed  that  a  car 
be  brought  down  an  incline  in  a  certain  man- 
ner was  a  superintendent. — Alabama  Great 
Southern  R.  Co.  v.  Taylor,  71  So.  676. 
«=9286(3)  (Ala.)  In  action  against  railroad  un- 
der Employers'  Liability  Act  (Code  1007,  S  3910, 
aubd.  1),  whetber  there  was  negligence  attrib- 
ntable  to  defendant  either  in  the  existence  of  a 
defect  in  its  ways,  works,  etc,  or  in  failure  to 
remedy  the  defect,  Aeld  for  jun'.~Alabama 
Great  Southern  B.  Co.  v.  Taylor,  71  So.  676. 
®=»286(27>  (Ala.)  la  actitm  against  railroad 
under  Employers'  Liability  Act  (Code  1907,  { 
3910,  subd.  2).  whether  method  adopted  by  de- 
fendant's roundhouse  superintendent  for  bring- 
ing a  car  down  an  incline  was  such  as  due  care 
and  precaution  approved  held  for  jury.— Ala- 
bama Great  6outhern  R.  Co.  v.  Taylor,  71  So. 
676. 

«»286(31)  (Ala.)  Evidence  that  while  plaintiff 
fireman  stood  on  an  adjacent  track  in  order  to 
wOTk,  another  crew  switched  aome  cars  with  no 
one  controlling  them  and  no  warning  signal  into 
cars  which  ran  over  him,  and  that  the  switch- 
ing foreman  could  have  seen  the  fireman  or  his 
tools,  held  to  warrant  submission  of  the  ausB- 
tion  of  negligence.— Alabama  Great  Souuiem 
R.  Co.  V.  Skotzy,  71  So.  335. 

<&=3287(8)  (Ala.)  In  a  servant's  action  for  in- 
jury, evidence  u  to  alleged  negligent  order  of 
a  superintendent  held  for  the  ^u^. — United 
States  Cast  Iron  IMpe  &  Foundry  Co.  t.  Mc- 
Coy, 71  So.  406. 

«=9288(1)  (Ala.)  In  servant's  action  for  injury, 
held  that  it  could  not  be  said  as  a  matter  of  law 
that  plaintiff  assumed  the  risk  of  injury  from 
the  negligence  of  his  superintendent.— United 
StatM  Cast  Iron  Pipe  &  Foundry  Co.  v.  Mc- 
Coy, 71  So.  40i£ 

^9289(20)  (Ala.)  Evidence  that  cars  ran  over 
plaintiff  fireman,  standing  on  a  track  adjacent 
to  his  engine  to  straighten  his  flue  auger  be- 
tween wheels  of  bis  engine,  tbere  being  nothing 
to  indicate  that  cars  on  that  track  would  be 
moved  during  the  short  time  be  was  engaged, 
held  to  warrant  submission  to  jury  of  contribu- 
tory negligence.— Alabama  Great  Southern  B. 
Uo.  V.  Skotzy,  71  So.  335. 

^»29l(9)  (Fla.)  Presumption  of  negligence  from 
injury  done  by  ruuning  of  locomotives,  raised 
by  Gen.  St.  1906,  |  8148,  may  be  given  in  charge 
in  case  under  federal  Employers'  Liability  Act. 
-LonisTille  &  N.  R.  Co.  t.  Rhoda,  71  So.  369. 

nr.  UABruTiEs  for  injitbies  to 

THIRD  PERSONS. 
(A)  Acta  or  OnilaKlous  of  Servant. 

^>302(1)  (Ala.)  Legal  accountability  of  em- 
ployer for  wrongful  acts  of  servant  depends  up- 
on whether  servant  committiDg  wrong  was  act- 
ing in  line  and  scope  of  bis  authority.— Ten- 
nessee Coal.  Iron  &  Railroad  Co.  t.  Rutledge, 
71  So.  090. 

(B)  Work  of  Independent  Contraetor. 

€=s»3l6(l)  (Miss.)  A  company  which  sold  a 
scale  and  sent  an  expert  to  superintend  its  in- 
stallation held  not  the  employer  of  a  carpenter 
injured  while  it  was  being  installed.— Till  v. 
Fairbanks  Co..  71  So.  208. 

(C)  Aotlona. 

«=»330(2>  (Ala.)  In  action  for  assault  and  bat- 
tery by  defendant's  servant,  testimony  of  dec- 
larations by  servant,  tending  to  disclose  his 
authority  fteld  admissible.— Tennessee  Coal, 
Iron  ft  Railroad  Co.  y.  Butledge,  71  So.  990. 

MATERIALITY. 

See  Alteration  of  Tustrumcnts.  ^335,  8 ;  Criml- 
nfil  Law,  «g=>382. 


MECHANICS'  LIENS. 

See  Payment.  «s»39. 

m.  FROOEEDnrGB  TO  PEBPEOT. 

«=al29  (Ala.)  Where-  a  materialman  simulta- 
neously furnished  materials  fOr  the  plumbing 
and  the  heating  of  a  building,  his  lien  will  not 
be  lost  because  both  items  were  included  in  a 
single  account. — Jefferson  Plumbers  &  Mill  Sup- 
ply Co.  v.  Peebles,  71  So.  413. 

where  defendant's  agent  purchased  materials 
from  complainant,  there  being  two  orders  for 
different  classes  of  mnteriats,  held  as  items  were 
entered  on  one  account,  it  must  for  the  purpose 
of  perfecting  mechanic's  Uen  b«  accepted  as  a 
single  ott&— Id. 

€=>I32(1)  (Ala.)  Where  a  materialman  furnish- 
ed two  classes  of  goods  on  a  single  contract  and 
items  for  one  class  were  furnished  within  four 
montiis  and  six  months  periods  prescribed  by 
Code  1907,  18  4758,  4777,  for  filing  Uen  state- 
ment and  instituting  actioi^  he  may  have  a  Uen 
on  both  classes  of  items. — Jefferson  Plumbers  ft 
Mill  Supply  Co.  V.  Peebles,  71  So.  413. 
€»I57(4)  (Ala.)  TVHiere  a  materialman  includ- 
ed in  the  lien  claim  an  item  for  materials  not 
used  in  the  building,  but  there  was  no  evidence 
of  fraud  or  of  intent  to  claim  more  than  be  was 
entitled,  such  fact  will  not  prevent  the  material' 
man  from  obtaining  a  lien.— Jefferson  Plumbm 
&  Mill  Supply  Co.  V.  Peebles,  71  So.  413. 

IV.  OPERATIOX  AMD  EFFEOX. 

(B)  Property,    listatea,    And    Rlrhta  Af- 
fected. 

(&=3l84  (Miss.)  Under  Code  1906,  il  3058,  3060. 
husband  baring  ordered  repairs  on  the  house 
of  bis  wife,  materialman  held  entitled  to  a  lien 
on  the  building,  though  not  on  the  land  Itself.- 
Pianten'  Lumber  Co.  t.  Tompkins,  71  So.  566. 

MENTAL  SUFFERING. 

See  Telegraphs  and  Telephones,  4=»27,  68. 

MINES  AND  MINERALS. 

U.  TITIiE*  OONVETANOEB,  AHV 
OOXTBACTa. 

(O)  LensM,  Uooiwe*,  and  CoBtrMta. 

^s>58  (La.)  A  contract  whereby  a  landowner 
for  a  consideration  grants  the  right  to  drill  for 
oil  and  gas  for  one  year,  with  privilege  of  ex- 
tending the  time  to  five  :irearsj  contains  no 
"potestative  condition"  within  Civ.  Code,  arts. 
^24,  2034,  by  reason  of  its  failure  to  impose  on 
the  grantee  any  obligation  to  drill.— Saunders  v. 
Ilusch-Kvcrett  Co.,  71  So.  163. 

Where  the  consideration  for  an  option  to  drill 
for  oil  and  mineral  on  lands  in  unproved  ter- 
ritory is  3  per  cent,  of  the  market  value  of  the 
lands  for  one  year  nod  a  like  amount  for  the 
next  four  years,  the  price  cannot  be  said  to 
be  not  "serious*'  or  "out  of  proportion  to  the 
value,"  within  Civ.  Code.  art.  2464.— Id. 
^»66  (La.)  Stipulation  in  mineral  lease  that 
a  lessee  shall  have  right  without  obli;;ation  to- 
prevent  forfeiture  under  perpetual  lease  by  pay- 
ing stipulated  rental  annually  is  nudum  paictum. 
— Bristo  T,  Christine  Oil  &  Gas  Co..  71  So.  521 ; 
Calhoun  v.  Same,  Id.  622 ;  Dunham  v.  McCor- 
mick,  Id.  523;  Nervis  v.  Same,  Id.;  Parrott 
V.  Same,  Id. 

^370(6)  (Ala.)  Lessees  of  a  coal  mine,  who 
gave  notes  to  the  lessor  to  secure  back  royal- 
ties owed  the  lessor  by  another  party,  were  not 
liable  for  the  original  obligation,  but  only  on 
the  notes.- Brown  v.  Shorter,  71  So.  103. 


MINORS. 


See  Infants. 


For  cases  In  Dec.  Dig.  A  Am.  Dte.  Key  No.  Series  ft  Indexes  see  lama  toplo  and  KST-NUMBER 


Digitized  by 


Google 


71  »OlJTUJSBN  BBPORTEB 


1066 


MISCEGENATION. 

See  Marriage,  <S=>M. 

MISREPRESENTATION. 
MITIGATION. 

See  Idbel  and  Slander,  «b>68. 

MODIFICATION. 

See  Appeal  and  Error,  4=>11S3;  Contracta, 
236-248;  Divoroe,  «=9245. 

MONEY  PAID. 

See  Payment,  «=»82;  Taxation.  «S9G41.  643; 
Vendor  and  Purchaser,  C=»334. 

MONOPOLIES. 

See  Indictmeat  and  Information,  4=>2;  Stat* 
ntee,  «=>118. 

I.  VAUDITT  AND  EFFECT  OF 
OBAKT8. 

4s>l  (La.)  A  "monopoly"  is  a  license  or  privi- 
lege  allowed  for  the  sole  dealing,  making,  or  us- 
ing of  something  by  one  to  ue  exclusion  of 
otnera.— State  v.  American  Sugar  Befining  Co., 
71  So.  187. 

H.  TBUVTB  Ain>  OTOEB  OOMBXNA- 

noHB  nr  bbstkaiht 

OF  TBADB. 

«=s24(l)  (La.)  Statutory  authority  to  issue  a 

fireliminary  injunction  to  protect  against  un- 
awful  restraint  does  not  authorise  the  issuance 
of  a  notice  which  would  be  unjust  and  deprive 
defendant  of  his  property  rights  without  a  hear- 
ing.—State  T.  American  Sugar  Refining  Co.,  71 
So.  137. 

The  anti-truBt  acts  1890  and  1915  aathorize  is- 
suance of  a  preliminary  injunction  to  restrain 
illegal  acts  and  illegal  combinations  in  restraint 
of  trade,  but  not  to  terminate  the  doing  of  all 
buainess  by  defendant.— Id. 

MORTGAGES. 

See  Absentees,  «S93;  Acknowledgment,  «ss>55; 
Adverse  Possession,  4»76:  Cancellation  of 
Instruments;  Chattel  Mortgages;  Constitu- 
tional Law.  ^=>309;  Dower,  ^=>4!ij  Eqnity, 
4=>150;  Homestead,  4=»11&--171 ;  Insurance, 
<8=»576,  581;  PubUc  Lands.  «=>136;  Refor- 
mation oC  Instruments. 

I.  BfiQVISrrEB  AND  VAI.XDXTY. 
<0  BzecmtloB  aad  OeltTeir-. 

^»S6  (La.)  Mortgatree's  failure  to  sign  act  of 
mortgage  does  not  render  it  absolutely  nnlL  and 
proceeding  to  foreclose  is  acceptance. — Richard- 
son T.  McDonald,  71  So.  934. 

m.  OOMSTBITOTXOir  AND  OPERA- 
TION. 
(D)  Mem  mn^  Prl«vltr> 

«»I5I(6)  (Miss.)  Where  a  purchaser  of  land 
who  borrowed  mouey  to  make  the  last  payment 
notified  the  lender  of  the  vendor's  rights,  held 
that  the  lender's  rights  under  a  deed  of  trust 
from  purchaser  were  inferior  to  those  of  the 
veudor;  the  vendor  not  receiving  pa.vment  as 
agreed  upon. — Mayes  v,  Coleman,  71  So.  14. 
(g=>l67  (Miss.)  Code  1906.  «S  2S77,  2S7S.  and 
4001,  relating  to  assignments  of  leases,  held  not 
to  apply  to  question  whether  lessor's  mortgagee 
was  charged  with  notice  of  assignment  of  unre- 
corded lease.— Corinth  Bank  &  Trust  Co.  v.  Wal- 
lace, 71  So.  266. 

<E=3|69  (Miss.)  Though  the  lessor's  mort^gee 
be  deemed  to  have  constructive  notice  of  facts 
within  tlie  knowledge  of  the  leasee,  hM  that 


the  fact  that  a  bank  of  wbich  lessor  was  presi- 
dent and  manager  charged  the  rents  against 
lessee's  account  was  not  notice  of  assignment  of 
lease  to  bank. — Corinth  Bank  A  Trust  Co.  v. 
Wallace,  71  So.  266. 

Under  Code  1906,  H  2763,  2787,  4775,  a  mort- 
gagee for  value  and  without  notice  is  not  charg- 
ed with  notice  of  an  unrecorded  aseignment  oi  a 
leaae  on  mortgaged  premlaes.— Id. 

IT.  RIGHTS  AND  UABIUTXEB  OF 
PAKXm. 

«=>l9g(3)  (Miss.)  On  a  bin  to  cancel  a  convQ- 
ance  to  a  mortgagee  in  satisfaction  of  the  dete. 
defendant,  agreeing  to  a  reconveyance,  was  not 
chargeable  with  %25  for  "pasture  on  farm.** 
where  he  waa  also  charged  for  the  rent  of  the 
land.— Tinsley  v.  Lovett,  71  So.  817. 

^»I99(4)  (La.)  Under  a  contract  providing 
that  the  creditor  will  apply  the  net  revenoes 
of  property  to  the  debt  upon  the  extinguishment 
of  which  he  will  reconrey  the  property  to  the 
debtor  the  rendering  of  one  account  does  not 
cut  off  the  right  of  the  debtor  or  his  assignee 
to  demand  subsequent  accounts. — Darcourt  v. 
Brnnet,  71  So.  776. 


Vn.  PATMENT  OB  PERFOBICANOE 
OF  CONDITION.  RT!T.T!*»B,  AND 
■ATI8F  ACTION. 

4=9300  (Miss.)  A  tender  of  the  amount  secured 
by  a  mortgage  or  deed  of  trust  does  not  dis- 
charge the  lien  evidenced  by  the  instrument.— 
Smith  V.  Williams-Brooke  Co.,  71  So.  648. 

Where  plaintiff  permitted  bis  land  to  be  sold 
under  a  trust  deed  without  tendering  to  the 
trustee  the  amount  due,  he  cannot  defeat  an  ac- 
tion by  the  purchaser  to  recover  possession 
merely  by  showing  that  prior  to  the  sale  he  ten- 
dered to  the  cestui  que  trust  the  amount  due. 
-Id. 

<3=>3(M  (Miss.)  On  a  bill  to  cancel  a  convey- 
ance of  land  and  personaltj  to  a  mortgagee  in 
satiafactlon  of  the  debt,  defendant,  on  w;reeing 
to  make  a  reconveyance,  was  chargeable  with 
the  value  of  a  mill  situated  on  the  land  if  It 
was  personal  property,  but  if  it  was  a  part  of 
the  realty  he  would  only  be  chargeable  with  the 
viilue  of  the  mill  rocks  removed  and  sold  by 
him.— Tinsley  v.  Lovett,  71  So.  817. 

^9312(1)  (Ala.)  Mere  inadvertence  or  indiffer- 
ence of  mortgagee  after  payment  and  notice  will 
not  excuse  his  failure  to  enter  satisfaction  of 
record.— Martin  v.  Walker,  71  So.  667. 

Where  mortgagees  delivered  to  mortgager 
power  of  attorney  directing  probate  judge  ta 
enter  satisfaction  of  mortgage,  held,  tb«t  mort- 
gagor, who  did  not  enter  satiafoctlon,  having 
apparently  acquiesced,  conld  not  recover  penal- 
ty for  mortgagees'  failure  to  enter  satisfaction, 
because  be  lulled  the  mortgagees  Into  aecuritj.— 
Id. 

DC  FOBECI.OSURE  BT  EXEBOXBB  OF 
POWEB  OF  8AXJB. 

4a»335  (Miss.)  The  trustee  under  a  trust  deed 
has  a  right  to  foreclose  and  sell  the  property 
notwithstanding  tender  of  the  amount  due.— 
Smith  V.  Williams-Brooke  Co..  71  So.  64^ 

X.  FOBECIiOSUBB  BT  ACTION. 
(J)  Sale. 

®=>5I3  (Ala.)  Where  a  widow  jcins  as  surety 

with  her  husband's  heirs  in  mortgage  covering 
two  pieces  of  property,  theirs  and  her  own,  slie 
has  the  right  to  have  the  heirs'  property  &rst 
sold  on  foreclosure  of  the  mortgage  for  the  re- 
lief pro  tanto  of  her  own. — Tuild  v.  Interstate 
Mor^ge  &  Bond  Co.,  71  So.  601. 

^»944(5)  (Miss.)  In  an  action  of  nnlawful  en- 
try and  detainer  by  the  purctiaser  at  foreclo- 
sure sale  under  a  trust  de«l,  evidence  by  the  de- 
fendant of  tender  before  sale  of  the  amount  due 
under  the  trust  deed  ia  inndmlaaible,  since  «4iil- 
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uble  defensea  cannot  be  Interposed.— Smttb  t. 
WUUanu-Brooke  Co.,  71  So.  648. 
In  an  action  of  unlawfal  entr^  and  detainer 

by  the  purcbaser  nnder  eale  by  virtue  of  a  trust 
deed,  tbe  plaintiff  makes  a  prima  fuae  case  by 
the  introduction  of  tbe  trustee's  deed.— Id. 

(M)  Review. 

«B»576  (La.)  Under  Code  Prac.  arts.  298  aO), 
739,  743,  wbere  an  injunction  against  the  col- 
lection of  only  part  of  the  amount  for  which 
executory  proceediniTB  issued  is  disftoived,  and 
a  suspensive  appeal  is  taken,  plaintiff  need  not 
await  recording  of  the  mandate  of  the  appellate 
court  before  proceeding  with  seizure  and  sale 
for  tbe  amount  admitted  to  he  due.— Crowley 
Bank  &  Trust  Co.  t.  Hurd,  71  So.  12& 

MOTIONS. 

See  CoQtinnance;   Pleading,  ^9352. 

MULTIFARIOUSNESS. 

See  Equity,  «s»140,  ISa 

MULTIPLICITY  OF  SUITS. 

See  lajtinction,  i^26. 

MUNICIPAL  CORPORATIONS. 

See  Arrest,  <=>62;  CoontieB:  Criminal  Law, 
«=»304.  761;  Evidence.  «s>32,  344;  Health, 
«=»32;  Schools  and  School  Districts;  Stat- 
utes, «=38H:  Street  RailioadB;  Waters  and 
Water  Couraes.  «=»aOO. 

L  CBEATIOZr.  ALTEBATIOK,  EXIST- 
ENCE. AlfB  DISSOLUTIOir. 
(B)  Territorial  Extent  and  Sabdlvlaloaa* 
Aaaexatlon.  Convolldatloai  and 
DlvlMioa. 

$=s>29(3)  (Miss.)  Whether  extension  of  corpo- 
rate limits  of  town  is  reascmable  depends  on 
whether  interests  of  inhabitants  of  town  as  it 
would  remain  if  territory  were  to  be  excluded, 
and  of  inhabitants  of  territory  sought  to  be  in- 
cluded, will  be  conserved  by  its  retention  within 
town. — Thomas  v.  Town  of  Long  Beach,  71  So. 
670. 

^=s33(0)  (Miss.)  Evidence  on  petition  of  resi- 
dents and  property  owners  of  territory  embrac- 
ed in  extension  of  town,  brought  to  exclude 
such  extension  under  Code  1906,  |  3307,  held 
not  to  sustain  judgment  declaring  corporate  lim- 
its, including  extension,  to  be  reasonable.— 
Thomas  v.  Town  of  Long  Beach,  71  So.  670. 

n.  GOVERNMENTAL   POWERS  AND 
FUNCTIONS  IN  GENERAL. 

*=>63(2>  (La.)  In  the  case  of  a  municipal  or- 
dinance enacted  pursuant  to  general  authority 
to  regulate  tbe  use  of  Jitneys,  the  courts  will 
go  farther  than  in  tbe  case  of  a  statute,  and  in- 
quire whether  the  ordinance  is  reasonable. — Oity 
of  New  Orleans  v.  Le  Blanc,  71  So.  248. 

IV.  PROCEEDINGS  OF  COUNCIL  OR 

OTHER  GOVERNING  BODY. 
(B)  Ordlnaaeev  and  Br-Law«  In  General. 

4es»I06  (Ala.App.)  Tbe  omission  of  tbe  words 
"Council  of"  iu  the  caption  of  an  ordinance 
does  not  render  it  void,  the  provisions  of  Code 
1907,  9  1259,  requiring  such  words  in  the  cap- 
tion, being  merely  directory. — Glenn  t.  City  of 
Prattville,  71  So.  75. 

^=9l2l  (La.)  Validity  of  rat-proofing  ordinance 
cannot  be  challenged  for  unreasonableness  of 
provision  in  respect  to  which  accused  is  not 
cliarged  with  having  violated  ordinance.— City 
9f  New  Orleans  v.  Mangiarisina.  71  So.  886. 


IX.  PUBLIC  IMPBOVEUENT8. 

(JL)  Power    to    Make    Improrementa  or 
Orant  Aid  TliercXar. 

€=»278(2)  (La.)  Under  Act  No.  210  of  1914, 
r|u<?8tions  whether  pavement  shall  be  laid,  nno^ 
if  so,  what  kind,  are  left  to  municipal  authori- 
ties if  they  take  initiative,  or  to  property  hold- 
ers, and  neither  creditors  of  municipality  nor 
of  property  holders  need  be  consulted.— City  of 
Shreveport  t.  Hester,  71  So.  779. 
^=>282(1)  (La.)  Where  one  part  of  a  street 
needs  to  be  more  solid  than  another,  the  city 
council  has  the  authority  to  adopt  speciBca- 
tions  for  paring  work  to  such  need,  though  tbe 
material  in  that  part  is  more  expensive  tban 
in  the  other  part.— City  of  Shreveport  v.  Chat- 
win.  71  So.  701. 

(C)  Coatraeta. 

^»365  (La.)  An  acceptance  oi  paving  work 
by  city  Authorities  was  binding  upon  property 
owners,  in  the  absence  of  fraud  or  error.— City 
of  Shreveport  v.  Chatwin,  71  So.  791. 

(D)  Damaves. 

9=9399  (Miss.)  Where  a  property  owner  jo'ined 
in  petitioning  for  the  opening  and  grading  of  a 
street,  he  waived  claim  for  damages  to  his  prop- 
erty by  such  grading,  if  properly  done,  especial- 
ly where  the  street  grade  formerly  extended  to 
his  line.— City  of  Meridian  t.  Hudson,  71  Bo. 
574. 

(B)  AaaeBameat*  for  Benrflta,  and  Special 
Taxen. 

«»4I3(1)  (La.)  If  property  holders  ask  for 
unsuitable  pavement,  municipal  authorities  let 
contract,  and  contractor  lays  pavement,  neither 
property  holders  nor  their  creditors  can  prevent 
enforcement  of  lien  for  cost,— City  of  Shreve- 
port V.  Hester,  71  So.  779. 

(F)  Bnforeement  o(  Aaseasmeate  and  Spe- 
cial Taxes. 

»S=»568f2)  (La.)  In  city's  action  to  recover  cost 
of  street  paving  from  abutting  owners,  evidence 
as  to  width  of  roadbed  of  street  railway  was 
admissible  in  support  of  claim  that  SO  cents 

per  yard  of  the  cust  of  the  concrete  under  road- 
bed should  be  deducted  from  general  cost  and 
chained  to  railway.— City  of  Shreveport  v.  Chat- 
win,  71  So.  791. 

^=•571  (La.)  In  a  city's  suit  for  the  cost  of 
paving  a  street  in  front  of  defendants'  abutting 
lots,  a  ground  of  objection  to  the  payment,  not 
urged  in  the  pleadings,  could  not  be  considered 
ou  appeal.— City  of  Shreveport  t.  Chatwin,  71 

So.  rai. 

X.  POLICE  POWER  AND  BEOULA- 
TION8. 

(A)  Delesatloa,  Extent,  and  Slxerelee  et 
Power. 

«s»592(2>  (Lr.)  Ordinance,  requiring  rat-proof- 
ing to  check  bubonic  plague,  is  not  invalid  on 
ground  that  bubonic  plague  is  cognizable  only  br 
the  state  board  of  health.— City  of  New  Orleans 
V.  Mangiarisina,  71  So.  886. 
<@3o594<l)  (La.)  Ordinance,  requiring  rat-proof- 
ing, is  not  invalid  for  biilure  to  designate  officer 
to  give  30  days'  notice.— City  of  New  Orleans  v. 
Mangiarisina,  71  So.  886. 

€=^594(3)  (Laj)  An  ordinance,  reguiriug  all 
buildings  to  be  rat-proofed,  fixing  the  penalty  at 
a  certain  amount  for  each  day,  Is  sufGciently 
definite  and  certain.— City  of  New  Orleans  v. 
Mangiarisina,  71  So.  880. 

®=>60l  (Ala.)  An  ordinance,  touching  the  con- 
struction  of  chimneys,  fiues,  and  heating  appn* 
ratus  held  not  to  be  violated  by  one^  whose 
house  was  previously  constructed,  until  after 
such  person  had  been  noti&ed  by  the  inspector 
as  provided  therein.— Tarrauce  t.  Chapman,  71 
So.  707. 
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(B)  Violations  ud  EMforecmont  of  Recv* 
latlona. 

«s>639a)  (AlB.App.)  Where  a  complaint  avers 
the  existence  and  violation  of  an  ordinance,  a 
demnrrer  thereto  confetwea  the  averments  and 
cannot  set  up  matters  de  bors  the  record  as  to 
the  irrpgularity  of  the  proceedingB  in  adopting 
the  ordinance,  the  demnrrer  in  such  case  being 
a  speaking  demurrer.— Glenn  t.  City  of  Pratt- 
Tllle,  71  Wo.  75. 

«=»641x3)  (Ala.App.)  Under  Code  1007.  I  1259, 
when  the  book  of  ordinancea  was  offered  in 
evidence  if  irregularities  were  claimed  in  the 
adoption  of  the  ordinances,  it  was  incumbent 
upon  the  one  so  claiming  to  offer  the  proceed- 
ings in  evidence  and  make  them  a  part  of  the 
record  by  bill  of  exceptions.— Glenn  t.  City  of 
Prattville,  71  So.  76. 

4=>642(3)  (Ala.App.)  The  prosecution  for  a 
violation  of  a  municipal  ordinance  is  quasi 
criminal  in  its  nature;  and  Code  19t)7,  S  ol^(i4, 
obviating  the  necessity  of  assigning  errors  in 
criminal  cases,  has  no  application  to  quasi  crim- 
inal appeals,  aa  for  the  vitdatioQ  of  an  ordi- 
nance.—Craig  T.  City  of  Birmiogham,  71  So. 

4s>642{4)  (La.)  In  the  absence  of  evidence  to 
the  contrary,  the  Supreme  Court,  on  appeal 
from  a  conviction  oi  violating  an  ordinance 
regulating  the  jitney  business  and  requiring  in- 
demnity bond,  will  assume  the  existence  of  con- 
ditions requiring  the  enactment  of  such  ordi- 
nance—City of  New  Orleana  t.  Le  Blanc,  71 
So.  248. 

XL  VSB  AKD  BEOiriJlTIOir  OF  PUB- 
UO  PXiAOES.  FROPCBTT, 
AND  WORKS. 
(A)  itrMta  and  Otber  Pnblle  Ways. 

«=>647  (La.)  Under  Act  No,  13ft  of  1898,  S  15, 
empowerint;  aldermen  of  towns  to  lay  out 
atreetii,  when  a  public  rond  nlon^  a  navigable 
stream  was  included  within  a  town,  it  became 
one  of  its  streets,  and  the  aldennen  had  author- 
ity over  it ;  Itev.  St.  I  33(50,  requiring  roads  to 
be  laid  out  by  the  jury  of  freeholders  appoint- 
ed by  the  police  jury,  not  applying.— Village  of 
Moreauville  v.  Boyer,  71  So.  1S7. 

4=»655  (La.)  Evidence  held  to  show  no  imper- 
ative need  for  a  greater  spare  for  a  road  along 
a  navigable  stream  than  that  left  by  the  abut- 
ting owner,  and  none  could  be  taken. — Village 
of  Moreauville  v.  Boyer,  71  So.  187. 

The  determination  of  the  width  of  a  public 
road  belongs  to  the  local  aathoritiea  and  not  to 
the  courts.— Id. 

4=S366I(1)  (Fla.)  The  Legislature  exercises  ple- 
nary control  over  streets  in  cities  and  towns. 
— Stewart  v.  De  Ijand-Lake  Helen  Special  Road 
ond  Bridge  Dist.  in  Volusia  County,  71  So.  42. 

4@=^66l(l)  (La.)  The  powers  conferred  on  the 
city  of  New  Orleans  include  the  power  to  r^- 
ulate  the  use  of  the  streets  and  to  maintain 
them  in  a  safe  condition. — CMty  of  New  Orleans 
V.  Le  Blanc,  71  So.  24a 

^=3668  (Ala.)  The  owner  of  property  abuttins 
upon  a  city  street  has  the  right  of  access  to  it 
for  the  purpose  of  excavatins  and  layinf;  connec- 
tions for  water  mains  and  similar  pur])ose8,  his 
right  being  a  property  right  and  not  illegal  as 
a  private  use  of  public  property, — Birmingham 
Waterworks  Co.  v.  Hernandez.  71  So.  44^t. 
^680,  681(5)  (La.)  Act  No.  76  of  1914  did  not 
repeal  section  1,  par.  7,  of  Act  No.  Ill  of  1912, 
so  that  a  company's  erection  of  electric  light 
poles  in  the  streets  of  a  town  under  authority 
of  an  ordinance,  though  without  the  consent  of 
the  taxpayers  obtained  at  an  election,  will  not 
be  enjoined. — Mande\'i1Ie  Ice  &  L^ht  Go. 
Town  of  Mandeville,  71  So.  512. 
9^703(1)  (1-8.)  A  city  should,  by  proper  regu- 
lations, guard  the  public  against  injury  from  the 
use  of  streets  by  motor  vehicles. — City  of  New 
Orleans  v.  Le  Blanc,  71  So.  24& 


^»705(1)  (La.)  Where  persons  running  auto- 
mobiles on  a  street  inflict  injuries  to  persons  not 
contributing  to  the  accident,  they  are  liable  in 
damages.— Walker  r.  Bodrigoes,  71  So.  489. 
^703  <  10)  (La.)  Where  driver  of  vehicle  fn  dt; 
streets  disregards  all  rules  prescribed  for  traf- 
fic and  is  grossly  negligent  from  standpoint  of 
common  experience,  be  fannot  recover  for  in- 
juries from  colliaion  with  another  T^iiclfc— 
lleems  v.  Chavigny.  71  So.  798. 
«=»706(3)  (Miss.)  That  a  team  is  running  away 
on  a  city  street,  unattended  by  any  person,  rsii*- 
ea  tlie  presumption  of  neglig^ce  against  the 
owner^  but  no  such  presumpdcm  arises  if  the 
team  is  accompanied  by  the  driver.— Willis  v. 
Semmes,  71  So.  8U5. 

Where  plaintiff  was  injured  by  a  runaway 
team,  when  the  small  boy  driver  waa  running 
along  behind  the  team  shouting  and  trying  to 
overtake  it.  be  was  not  "accompanying"  it,  so  as 
to  rebut  the  presumption  of  negligence  arising 
in  the  case  of  an  nnattoided  runaway  team.— 
Id. 

(C)  Pvbllo    Balldlnss,    Parks,    and  CHhe* 
I'abllo  Places  and  Property. 

4s»72 1  (2>  (Miss.)  Where  land  was  donated  to  a 
municipality  for  a  parlc,  it  was  not  an  invaKi'>u 
of  the  rights  of  the  public  to  permit  a  statue 
of  one  of  the  donors  to  be  constructed  and  plac- 
ed in  the  park.— Brahan  v.  City  of  Meridian,  71 
So.  17a 

XH.  TORTS. 

(O  Defoota  or  Obstrnetloatf  la  Stvoela  aad 
Otker  Pablie  Waya. 

«=>755(1)  (I.a.)  A  city  is  liable  for  injuries 
from  its  negligont  failure  to  keep  its  streets 
safe.— City  of  New  Orleans  v.  Le  Blanc,  71  So. 
248. 

^=9780  (Miss.)  Plaintiff,  who  was  injured  by 
a  billboard  blowing  over  on  him  while  he  walk- 
ed along  a  sidewalk,  could  not  recover  for  his 
injuries  against  the  city. — Dahmer  v.  City  of 
Meridian,  71  So.  321. 

A  city  was  not  liable  for  injories  to  a  side- 
walk pedestrian,  npon  whom  a  billboard  waa 
blown  which  was  on  private  premises  and  not 
obviously  dangerous  to  pedestrians;  the  dty 
having  no  notice  that  the  board  was  defe<4iTe 
or  dangerous,  and  it  appearing  to  be  reason- 
ably safe.— Id. 

«=»809ll)  (Miss.)  Plaintiff,  who  was  injured 
by  a  billboard  blowing  over  on  him  while  be 
walked  along  a  sidewalk,  could  not  recover 
against  a  party  who,  by  contract  with  the  les- 
.xee  of  the  lot  on  which  the  billboard  stood,  had 
the  privil^e  of  using  it.— Dahmor  t.  City  of 
Meridian,  71  So.  321. 

«=38I2(7)  (Ala.)  Under  Code  1907,  i  1275,  a 
notice  of  a  claim  against  a  municipal  corpora- 
tion, giving  the  day,  month,  and  year  of  tlie  in- 
jury, is  sufficient.— McKinnon      City  of  Birm- 

inglinm,  71  So.  4t5;i. 

®=>8I6(2)  (La.)  Petition  for  injuries  from  step- 
ping into  bole  in  sidewalk  where  brick  had  been 
removed,  failing  to  allege  what  negligent  acts 
consisted  of  or  time  when  or  person  by  whom 
brick  was  removed,  did  not  state  cause  of  ae- 
tlon.— Hilla  v.  City  of  New  Orleans,  71  So.  797. 

Xm.  FISOAI.  MAKAOEMEMT.  PITBIJC 
DEBT.  SEOURITIES,  AXD  TAXA- 
TION. 

(C)  Boada  aad  Otker  Keearltlm*  Slab- 

las  Punda. 

«=393 1  (Fla.)  Where  municipality  issues  bonds 
in  separate  amounts  for  several  purposes  and 

severable  amount  of  the  bonds  may  not  legal- 
ly be  issued  by  city,  bonds  that  are  legal  may 
be  sustained,  and  those  that  are  illegal  declared 
invalid.— Munroe  v.  Beeves,  71  So.  922. 

(D)  Taxes  and  Other  Reveane,  and  AppU- 

catton  Thereof. 

<8=>958  (Fla.)  It  is  not  essential  that  regula- 
tiona  in  Const  art  9,  H  1*  S.      xeUtuig  to 
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Taluation  of  property  tor  taxation  be  inoor- 
pmted  in  charter  of  ci^  which  has  powers  con- 
ferred on  municipaUtieB  b;  graierai  laws,  but 
■uch  city  may  prescribe  appropriate  regulation 
to  secure  just  valuations  and  uniform  taxation. 
—Graham  v.  City  of  West  Tampa,  71  So.  928. 

MUNICIPAL  COURTS. 

Bee  Courta,  ^189:  Statntea,  «sial68. 

MURDER. 

Bee  Homicide. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance.  «=>723-825. 

NAVIGABLE  WATERS. 

Bee  Waters  and  Water  Courses. 

H.  Z^NDS  UNDER  WATER. 

«=)36(3)  (Fla.)  Gen.  St.  1906,  j  643.  does  not 
Test  in  riparian  owner  unqualified  fee  in  lands 
between  high-water  mark  and  edge  of  channel, 
and  gives  no  greater  right  to  beneficial  use  of 
such  lands  and  waters  above  them  th:in  iiny 
other  citizen  except  right  to  improve  them.— 
Panama  Ice  &  f^sh  Co.  t.  Atlanta  &  St  A.  B. 
Ry.  Co..  71  So.  608. 

«s»37(2)  (^a.)  State  may  fix  exterior  lines  of 
navigable  river  if  rights  of  people  to  use  of  wa- 
ters and  shores  are  not  substanttall;  impaired, 
and  right  to  submerged  lands  not  within  reu- 
souably  fixed  exterior  lines  may  be  granted  if  it 
does  not  impair  rights  of  people  to  use  of  wa- 
ters.—Panama  Ice  &  Fish  Co.  t.  Atlanta  &  St. 
A.  B.  Ily.  Co..  71  Bo.  608. 

«s>37(4)  (Ela.)  A  patent  to  a  fractional  section 
of  land  does  not  necessarily  confer  riparian 
rights  because  of  the  presence  of  meanders. — 
Lord  v.  Curry,  71  So.  21. 
«=»37(4)  (Fla.)  Uights  granted  by  Gen.  St. 
1906,  9  643,  relate  to  space  between  shore  line 
and  edge  of  channel,  and  are  not  controlled  by 
direction  of  lines  dividing  uplands. — Panama  Ice 
&  Fish  Co.  r.  Atlanta  &  St  A.  B.  Ily.  Co., 
71  So.  60S. 

Bights  granted  by  Gen.  St  1906.  H  643,  644, 
extend  to  space  between  lines  drawn  at  right 
angles  from  shore  line  to  edge  of  channel,  where 
channel  runs  parallel  with  shore  line. — Id. 

Conveyance  of  land  by  riparian  owner  may 
carry  riparian  righta  to  submerged  lands,  unless 
auch  rights  are  reserved  or  contrary  intent  ap- 
pears.—-Id. 

Conveyance  of  uplands  on  navigable  woter 
with  riparion  rights  covers  space  between  lines 
at  right  angles  from  shore  line  to  edge  of  chan- 
nel, where  channel  runs  parallel  with  shore  line, 
no  contrary  intent  appearing. — Id. 

HI.  RIPARIAN  Am  UTTORAL 
RIGHTS. 

4=»41(1)  (La.)  The  servitude  on  the  estate  abut- 
ting a  navigable  bayou  for  the  purpose  of  levee 
and  road  construction  created  by  Civ.  Code,  art. 
455,  declaring  public  the  use  of  banks  of  navi- 
gable streams,  does  not  require  that  space  be 
also  left  for  a  sidewalk  and  adornment  and  em- 
bellishmmt  of  the  way,  nor  for  a  drain.— Vil- 
lage of  Moreauville  v.  Boyer,  71  So.  187. 
^343(2)  (La.)  Although  the  owner  of  land 
abutting  on  a  navigable  bayou  must  leave  a 
sufficient  space  fur  a  road  and  a  levee,  he  is 
under  no  obligation  to  rwiove  building  which 
encroach  upon  the  road,  but  do  not  interfere 
seriously  with  trafhc  thereon,  such  buildings 
being  permitted  to  remain  until  rebuilt,  undc>r 
Civ.  Code,  art.  862.— Village  of  Moreauville  v. 
Boyer,  71  So.  187. 


•bb46<3)  (Fla.)  Alienation  of  riparian  rights 
can  carry  no  greater  rieht  than  original  owner 
had.— Panama  Ice  &  Elsh  Oo.  r.  Atlanta  ft  St 

A.  B.  Ry.  Co.,  71  So.  tiOf*. 

NEGLIGENCE. 

See  Animals,  4=»74:  Appeal  and  Error,  <S=» 
999;  Bridges,  «=s>37:  Carriers,  «=»2S0-347; 
Death  ;  Innkeepers,  ^=>10;  Master  and  Serv- 
ant, ^=»87-330 :  Municipal  Corporations,  4=s» 
705,  706,  765-818;  Pleading,  «8=>53:  RaU- 
roads,  «=s>2S2-480;  Street  Railroads;  Tele- 
graphs and  Telephones,  «=»27-78. 

I.  ACTS  OB  OMUSZOm  OOITBTITUT- 
IKO  HEGUOnrOB. 
{A)  PerMnal  CoaAvet  In  Omaral* 

^=>  1 1  (Ala.)  Wanton  negligence  rests  upon  the 
wrongdoer's  just  apprehension  of  a  probability 
of  untoward  consetiuences  of  his  act — Louis- 
rUle  &  N.  IC  Co.  T.  Porter,  71  So.  384. 

(B)  Damarerotis     Svbstanees,  Mmehlnerr* 
mMd.  Othcv  InatramentAlltlM. 

9=^21  (Ala.)  Owner  of  premises  who  sets  oat 
fire  for  lawful  purpose  and  in  proper  manner, 
without  n^ligence,  or  if 'fire  accidentally  starts 
without  fault,  is  not  liable  for  damages  caused 
by  its  spreading  unless  he  is  guilty  of  negli- 
Kciibe  in  fulling  to  control  it. — Poe  v.  Southern 
Ity.  Co.,  71  So.  997. 

®=>27  (Miss.)  The  manufacturer  or  vendor 
must  take  reasonable  precaution  that  receutacles 
are  sufficient  for  the  purpose  for  whion  they 
are  used. — Wheeler  v.  Laurel  Bottling  Works, 
71  So.  743. 

The  explosion  of  a  bottle  of  Ooco-Cola  when 
a  vendee  was  removing  it  from  the  ice  chest  was 
an  unforeseen  accident  for  which  there  was 
no  liability.— Id. 

<C)  OoBdltlon  and  Use  of  I<«ndt  BalldlnKs, 

•nd  Other  fltmctnre*. 

4s»3l  (Ala.)  Violation  of  a  statute  or  of  a  valid 
city  ordinance,  being  the  proximate  cause  of  an 
injury,  per  ae  creates  a  cause  of  action  and  es- 
tablishes liability.— Tarrance  v.  Chapman,  71 
So.  707. 

^932(1)  (Miss.)  A  railroad's  bare  permission 
to  persons  to  enter  upon  its  premises  does  not 
render  it  liable  for  injury  from  the  condition 
thereof ;  but,  if  it  invites  persons  thereon  it  is 
liable  for  injury  from  an  unsafe  condition  result- 
ing frcnn  its  failure  to  use  ordinary  care. — Allen 
T.  Yasoo  &  M.  V.  R  Co.,  71  So.  386. 

A  railroad  may  invite  or  induce  another  to 
enter  its  premises  by  providing  an  easy  and  con- 
venient pathway  across  the  premises  apparcatly 
intended  for  the  use  of  the  public,  and,  with  its 
knowledge,  constantly  used  by  the  general  pub- 
lic.-ld. 

«=»33(3)  (Miss.)  As  to  whether  a  child  is  to 
be  classed  as  a  tresj^asser,  his  having  reached 
years  of  discretion  is  not  material. — Yaioo  & 
M.  V.  R.  Co.  T.  Huff,  71  So.  757. 

H.  FROZnffATB  OAUSB  OF  INJimT. 

•&=>56(1)  (AlaJ  The  law  will  consider  only  the 
proximate,  and  not  the  remote,  cause,  where 
there  are  two  or  more  causes  of  an  injiirv. — 
CJarrett  v.  Louisville  &  N.  R.  Co.,  71  So.  685. 
^=959  (Ala.)  A  person  guilty  of  negligence  is 
responsible  for  all  MniBeanences  which  a  pru- 
dent and  experienced  man  would  have  thought 
reasonably  pos^ble  to  follow  if  they  had  occur- 
red to  his  niind. — Western  Union  Telegraph  Co. 
V.  Favish,  71  So.  183. 

€»62(1)  (Ala.)  Where  one  cause  merely  creat- 
ed the  condition,  and  after  the  condition  had 
been  created,  an  intervening  agenvy  produced 
the  injury,  the  first  cause  is  not  the  proximate 
cause.— Garrett  v.  Louisrille  &  N.  R.  Co.,  71 
So.  085. 
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ni.  OOHTKIBnTORT  ITEOIIOSRCB. 
(A)  Persona  Injured  In  General. 

<8==>80  (Fla.)  Id  action  for  negligence,  com- 
mon-law principle  preventing  recovery  if  plain- 
tiff's negUgeDee  contribnted  proximately  to  in- 

jnries.  has  nnt  been  modified,  except  by  den. 
St.  1906,  SS  3148-3150,  and  Acts  1913,  c.  0521. 
— Ingram-I>ekle  Lumber  Co.  t.  Geiger,  71  So. 
652. 

fD)  Conip«nitlv«  Hedlvene** 

^»I00  (Ala.)  Where  the  complaint  charged 
wantonness,  contributory  negligence  is  no  de- 
fense, and  charges  on  that  issue  should  be  re- 
fused.—Southern  lly.  Co.  V.  Fricka,  71  Sa  701. 

$=>IOI  (Miss.)  Contributory  Diligence  of  one 
crossing  railroad  tracks  at  a  street  which  bad 
been  discontinued,  but  was  used  by  many  per- 
sons, will  only  diminish  the  amount  of,  but 
will  not  defeat,  recovery.— Illlnds  Cemt.  R.  Co. 
V.  Dillon.  71  So.  809. 

IT.  ACTIONS. 

(A)  RlKht  of  Action,  Pnrtlea,  Prellmlnnrr 
ProceedinKB.  and  Plendlns. 

«=>I08(1)  (Fla.)  In  actions  for  negligent  in- 
juries, it  may  be  necessary  to  allege  only  rela- 
tious  between  parties  out  of  which  duty  arises, 
and  act  or  omission  causing  injuries  coupled 
witli  statement  that  act  or  omission  was  uegti- 
gent.- Ingram-Dekle  liumber  Go.  v.  Geiger,  71 
So.  652. 

4=3>II0  ^Ala.)  In  an  action  for  damages  for 
the  burning  of  plaintiff's  residence  caused  by  a 
Sre  in  the  defendant's  house  due  to  defc-clivi^ 
chimuey,  the  count  allefring  that  plaiotiGTH 
house  was  burned  as  a  result  of  defendant's  ncf:- 
ligence,  without  showing  any  duty  owed  by  de- 
fendant to  plaintiff,  was  insufficient.- Tarrance 
V.  Chapman,  71  So.  707. 

In  an  action  for  damages  for  burning  of  plain- 
tiff's residence  by  defendant's  negligence  in  not 
repairing  a  defective  chimney,  a  count,  alleg- 
ing violation  of  a  city  ordinance,  but  not  alleg- 
ing when  defendant's  house  was  constructed, 
will  be  considered  as  alleging  construction  prior 
to  the  passage  of  the  ordinance. — Id. 

^=»III(1)  (Fla.)  It  is  not  necessary  for  decla- 
ration to  set  out  facts  constituting  negligence, 
but  allegation  of  sutfioient  acts  causing  injury, 
coupled  with  allegation  that  acts  were  neg- 
ligently done,  will  oe  sufficient. — Aultman  v.  At- 
lantic Coast  line  B.  Co.,  71  So.  283. 

(D>  fiiTldenee. 

4£9|2ir3)  (Miss.)  The  doctrine  of  res  ipsa  lo- 

?aftur  does  not  apply  where  a  bottle  of  Coca- 
lola  exploded  when  the  vendee  was  removing  it 
from  the  ice  chrst. — Wheeler  v.  Laurel  Bottling 
Works,  71  So.  743. 

4=>I34(1)  (La.)  Plaintiff  suing  for  personal  in- 
juries must  prove  negligence  of  defendant  by 
preponderance  of  evidence.— Diton  v.  Vidcsburg, 
S.  &  P.  Ry.  Co.,  71  So.  527. 

^=>I34(1)  (Miss.)  Rvidenre  held  insufficient  to 
show  neKligence  of  a  bottling  company  in  bot- 
tling liriiiid  and  aupplj'ing  it  to  plnintiPF,  who 
wns  injured  by  explosion  of  a  bottle  when  re- 
moving it  from  the  ice  chest,  where  it  l<>fl:  tlie 
cause  of  the  explosion  to  speculation. — Wheeler 
V.  laurel  Bottling  Works.  7l  So.  743. 

Bvidence  that  one  bottle  exploded  when  han- 
dled by  vendee  is  insafUcient  of  itself  to  charge 
a  hottling  company  with  conducting  its  busi- 
ness in  an  unnsual  or  unsafe  way,  or  using  un- 
safe appliances.— Id. 

<8=3l34(3)  (Miss.)  Evidence  hcJd  to  warrant  a 
finding  that  the  situation  creatofl  by  the  defend- 
ant was  such  Bs  would  import  its  knowledge  of 
plalntifPfl  probable  use  of  its  property  so  situ- 
nte<l  and  conditioned  aft  to  be  open  to  and  likely 
to  be  subjected  to  such  use. — ^Allen  t.  Tasoo  ft 
M.  V.  B.  Cc  71  So.  386. 


(O  Trial*  JnAgmnt,  Re-vlew. 

«=9l36(2)  (La.)  Questions  of  negUgenoe  and 
due  care  are  for  jury.— Boylan  v.  Mew  Orleans 
Ry.  &  I^ight  Co.,  71  So.  360. 

■©=»I36(6)  <Ala.App.)  The  doctrine  of  "res  ipsa 
loquitur"  involves  no  substantive  mie  of  law, 
but  merely  means  that  the  attendant  facts  are 
of  such  probative  force  on  the  question  ot  in- 
ferential negligence  as  to  speak  for  themselves; 
that  is,  to  shift  the  burden  of  proof.— Alabama 
Great  Southern  B.  Co.  v.  Johnson,  71  So.  620. 

NEGOTIABLE  INSTRUMENTS. 

See  BiUa  and  Notes. 

NEWLY  DISCOVERED  EVIDENCE. 

See  Criminal  Law,  <S=>939. 

NEWSPAPERS. 

See  Chattel  Mortgages,  «=>237. 

«S=>3(2)  (La.)  Under  Act  No.  91  of  1876,  H  1. 
2,  advertisements  of  sheriffs'  sales  of  property 
seized  in  executory  or  ordinary  proceedings  need 
not  be  published  in  the  official  journal  of  the 
parish,  but  may  be  published  in  any  newspaper 
of  the  parish  wherein  the  proceedings  are  bad 
or  the  sale  is  to  take  place. — Crowley  Bank  & 
Trust  Co.  v.  Hurd,  71  So.  128. 

NEW  TRIAL 

See  Appeal  and  Error,  4s>Kt6-874:  Criminal 
Law,  «=»939,  1124. 

I.  NATURE  AND  SCOPE  OF  REMEDY. 

$=»6  (Fla.)  Legal  principles,  guiding  judicial 
discretion  in  directing  verdict  and  in  granting 
new  trial  on  evidence,  are  not  the  samew— Haile 
V.  Mason  Hotel  ft  Investment  Co.,  71  So.  540. 

n.  GROUNDS. 
(D>  Dlsqnnllflentlon  or  Hlseondnet  of  or 
Affcctlnic  Jury. 

<8=>54  (Fla.)  Where  counsel  for  plaintiff  in 
error  knew  of  the  alleged  misconduct  of  jurors 
before  verdict  and  did  not  complain  thereof  ob- 
jeciion  thereto,  being  waived,  was  not  available 
ns  ground  for  new  mal.— Miller  v.  Pace,  71  So. 
2T6. 

m.  PBOOEEDINGS  TO  PBOOUBE 
NEW  TRIAL. 

«=»I55  (Fla.)  Under  Laws  1905,  c.  5403,  H  2, 
3  (Comp.  Laws  1914,  §  1343a)  motion  for  new 
trial  duly  made  during  term  time  may  be  dis- 
posed of  in  vacation.-— Charlotte  Harbor  &  N. 
By.  Co.  V.  Buchan,  71  So.  842. 

NOLLE  PROSEQUL 

See  Criminal  Lav,  tso&OO. 

NOMINAL  DAMAGES. 

See  Damages,  4=s»12. 

NOMINATION, 

See  Elections,  <8=»151-159. 

NONJOINDER. 

See  Parties,  «=»80. 

NONSUIT. 

See  Dismissal  and  Nonsuit 

NOTES. 

See  Bills  and  Motes. 


Digitized  by  Google 


1071 


INDEX-DIGEST 


Pwrtttloa 


•  NOTICE. 

See  Attorney  and  Client,  «s>104 ;  Bills  and 
Notes,  «=»342 ;  Elecdons.  «=»1S1:  Eri- 
dence,  4=»185;  Execution.  4=>222:  Jndicial 
Sales;  Hortgages,  ^»167,  169;  Municipal 
Corporations.  ^=9812 ;  Newspapers j  Ball- 
road&  ^232;  Sales,  «s»l27:  Statutes, 
'  «s»8U;  Taxation,  «=»406.  668,  662;  Ven- 
dor and  Purchaser,  ^soQSO, 

NOVATION. 

«=»5  (La.)  In  action  for  balance  dne  on  note 
given  as  collateral  for  a  loan,  signed  by  defend- 
ants as  indorsers.  held  that,  where  payee  mere- 
ly receiv^  another  party  as  an  additional  debt- 
tor  and  continued  to  bold  the  other  claims  as 
still  existing,  the  principal  debt  and  the  accom- 
modation indorser  s  obligation  were  not  extin- 
guished by  novation.— Commercial  Nat  Bank  t. 
Sanders,  71  So.  891. 

OBJECTIONS. 

al  and  Error,  «»192-242 ;  Trial.  ^ 


See  A 


OBLIGATION  OF  CONTRACTS. 

See  Constitntional  Law,  «=»130. 

OBSTRUCTIONS. 

See  Railroads,  ^246. 


OFFER. 


See  Sales,  ^22. 


OFFICERS. 

See  Banks  and  Banking^  ^3>S0-S6,  100;  Clerks 
of  Courts;  Corporations,  <8=>390;  Counties, 
«=»61-90:  District  and  Prosecuting  Attor- 
neys; Health,  ^97;  Jodges;  Justices  of  the 
Peace;  Levees.  9=>9,  11;  Mandamus, 
82;  Schools  and  Schools,  «»48;  Sheriffis  and 
Constables;  Statutes,  «39l01,  102,  120,  125; 
Taxation,  <^S68. 

m.  BIGHTS,  POWERS,  DUTIES,  ANI> 
UABIUTUS. 

^=9|2I  (Fla.)  County  commissioner  is  officer 
within  Gen.  St  1906,  I  3481.  penaliztng  mal- 
practice in  office.— Jackson  t.  State,  71  So. 

^(21  (Fla.)  In  Gen.  St  1906.  |  3481,  "will- 
fully" Is  part  of  definition  of  extortion,  and  not 
of  offense  of  malpractice  in  office  condemned  in 
same  sectioB.— Smith  y.  State,  71  So.  915. 

OIL. 

See  Mines  and  Minerals,  <8=>58. 

OPINION  EVIDENCE. 

See  Criminal  lAW,  «s>448-485 ;  Evidence,  ^ 
472-547. 

OPINIONS. 

See  Courts,  «=9l04, 107. 

OPTIONS. 

See  Mines  and  Minerals,  4=968;  Vendor  and 
Purchaser,  ^sslS. 

ORDERS. 

I'ce  Appeal  and  Ehrror. 

ORDINANCES. 

See  Manictpal  Corporations.  «=»63-121.  592, 
001. 


ORPHANS'  HOMES. 

See  Taxation,  <8=3241. 

OVERCHARGE. 

See  Carriers,  <g=>200. 

PARENT  AND  CHILD. 

See  Adoption:  Death,  (^»32 ;  Divorce,  ^» 
298;  Gnardian  and  Ward;  Habeas  Corpus, 
«=s>93;  Infanta. 

PARKS. 

See  Municipal  Corporations,  ^3>721. 

PARTIAL  INVALIDITY. 

See  Statutes,  «sa64. 

PARTIES. 

For  parties  on  appeal  and  review  of  mlin^  as 
to  parties,  see  Appeal  and  Error. 

For  parties  to  particular  proceedings  or  instru- 
ments, see  also  the  various  specific  topics, 

I.  FUUKTIFFS. 

(A)  PersouK  Wlio  Har  or  Mast  Sne. 

^=s>l  (La.)  One  without  pecunian'  interest  has 
no  judi<4el  standing  in  courts. — Wateiliouse  v. 
Star  Land  Co.,  71  So.  358. 

T.  DEFECTS,  OB  JEGTIOITS,  AMD 
JUCEMiniEllT. 

«=»80fl)  (Miss.)  A  nonjoinder  of  a  person  as 
plaintiff  cnn  be  availed  of  by  nonsuit  if  it  np- 
pea  re  from  the  evidence  at  the  trial. — A.  K. 
McTnnis  Li;mber  Co.  v.  Rather  71  So.  2M. 

Defendant,  to  avail  himself  of  a  nonjoinder  of 
parties  plaintllC  as  a  ground  for  defeating  the 
action,  must  comply  with  Code  1000,  |  722.~Xd. 
€=380(2)  (Miss.)  A  nonjoinder  of  a  person  as 
plaintiff,  not  apparent  on  the  declaration,  can 
be  availed  of  by  plea  in  abatement— A.  K.  Mc- 
Tnnis Lumber  Co.  t.  Rather,  71  So.  264. 
^»80(4)  (Miss.)  A  defendant,  in  order  to  In- 
troduce, under  the  general  issue,  evidence  of 
the  nonjoinder  of  a  party  plaintiff  and  thereby 
avail  of  it  as  limitiiw  the  amount  of  recovery, 
must  comply  with  Code  1000,  4  744.— A.  K. 
Mclnnis  Lumber  Co.  v.  Bather,  71  So.  264. 
^=>96(1)  (Miss.)  A  defendant  may  waive  the 
nonjoinder  of  parties  plaintiff  as  a  ground  for 
defeating  the  action,  and  take  advantage  of  it 
at  the  trial  to  the  extent  of  limiting  the  plain* 
tiff's  recovery  to  a  proportiMiate  part  of  the 
damages  suffered. — A.  K.  McInnU  Lumber  Go. 
V.  Bather.  71  So.  204. 

PARTITION. 

n.  ACTIONS  FOR  FARTITION. 
CA)  RiKht  of  Aetlon  and  DefenHes. 

^12(2)  (Miss.)  Under  Code  1906,  S  3521,  ben-  , 
eficiaries  under  a  testamentary  trust  after 
death  of  trustee  had  terminated  power  of  sale 
for  their  best  interest,  held  entitled  to  a  parti- 
tion.—Chandler  V.  Chandler,  71  So.  811. 
(&=>I2(3)  (Sliss.)  Under  Cnde  1006,  8S  1659, 
50Se,  held  that,  where  widow  renounced  pro- 
vision of  her  bnsband'B  will  and  elected  to  take 
an  undirided  interest  in  the  homestead,  it  could 
not  be  partitioned  during  her  widowhood  while 
iu  her  occupaticm,  without  her  consent — Wil- 
liams T.  Williams,  71  So.  300. 

(II)  Prooeedlnss  and  Rcltct. 

^55(2)  (Ala.)  BiU  for  the  sale  of  realty  and  a 
(iiatribution  of  the  proceeds  between  the  own- 
ers thereof,  brought  under  Code  1SS6,  {  3253  et 
seg.  (Code  1907,  {  522:^  et  seq.),  not  alleging  the 
respective  interests  of  the  complainants  in  an 
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nndivided  one-fourth  Interest,  Aeld  bad  on  de- 
murrer.— Martin  t.  Cannon,  71  So.  60S. 

4=^62  (Ala.)  Where  a  deed,  void  u  a  convey- 
ance, if  valid  as  an  agreement  to  convey,  passed 
to  the  defendant  an  exclusive  equitable  inter- 
est in  the  land,  his  failure  to  allege  the  eaul- 
table  interest  and  to  pray  for  equitable  relief 
precludes  consideration  of  the  equitable  title 
ax  a  defense  to  a  suit  for  sale  of  the  land  and 
distribution  of  the  proceeds. — Ii^anUin  v.  Snow, 
71  8o. 

PARTNERSHIP. 

I.  THE  BEX.ATI01I. 
(B)  As  to  Third  Pcpsona. 

«=>4I  (Hiss.)  Corporation  is  not  so  defectively 
organized  as  to  render  stockholders  iiable  as 
partners  or  otherwise  for  debts,  though  charter 
IS  not  recorded  in  office  of  chancery  clerk  of 
county  where  it  does  bosiness,  and  though  it 
commenced  busineM  with  capital  stodt  Bub- 
scrfbcd,  and  paid  in  lew  than  full  amount  au- 
thorized by  charter,  which  does  not  require  a 
certain  amount. — ^IMamood  Rubber  Co.  v.  Fo- 
bey,  71  So.  906. 

<G>  ltVl««BM. 

^=»53  (Fla.)  In  suit  to  recover  share  of  proper- 
ty of  alleged  partnership,  evidence  held  insuffl- 
cient  to  show  existence  of  partnenblp. — Mc- 
GiU  T.  Obappelle,  71  So.  836. 

IT.  BIGHTS  AMP  UABIUTIES  Aff 
TO  TBIBD  PEBSONK. 

(A)  Reprc*«Btfttlon  at  Firm  fcy-  Pmrtncr, 

«=>I46(1>  (La.)  A  partner  of  plaintiff  firm 
whose  individual  business  had  been  continued  by 
the  6rm  held  authorized  to  execute  two  notes 
to  defendants,  one  in  settlement  of  his  own  debt, 
and  one  for  the  advance  to  hia  firm.— Montgom- 
ery-Ferguson Co.  T.  William  T.  Hardle  ft  Sons, 
71  So.  931. 

(B)  Nature  and  Bxtent  of  Firm  Liabili- 

ties. 

4=bI6S  (Miss.)  The  liability  of  partnera  is 
joint  and  several.— Dlnwiddie  t.  Glass,  71  So. 
745. 

V.  BETIBEMBNT  AHP  ADKUnON 
OF  PABTHEBS. 

e=»242(5)  (T^a.)  In  a  suit  by  a  firm  to  recover 
money  due  it  from  defendants  for  cotton  shipped 
on  ground  that  debt  of  partner  to  whone  buBiness 
the  firm  had  succeeded  was  not  the  firm's  debt, 
evidence  held  to  show  that  firm's  bustnesR  was 
merely  a  continuation  of  such  partner's  business. 
—Montgomery-Ferguson  Co.  T.  William  T,  Har- 
die  &  Sons,  71  So.  i)31. 

PART  PERFORMANCE. 

See  Specific  Performance,  ^343;   Work  and 
Labor,  ®=9l4. 

PASSENGERS. 

See  Carriers.  ^=»266-d47. 

PAYMENT. 

See  Assignments  for  Benefit  of  Creditors, 
321;  Bills  and  Notes.  «»432.  4.'t0.  511; 
Chattel  Mortcnpes.  ®=5235;  Compromise  and 
Settlement;  Criminal  Law,  <©=>2fjli;  Fraudu- 
lent Conveyances.  ^=»121 ;  Inguranee,  ^= 
244:  Taxation.  <e=9520-543;  Tender:  Trial. 
<^'>rj'2;  Trusts.  ,<©=»75.  81;  Vendor  and 
Purchaser,  «=>1U0-1S7,  334. 

I.  BEQUISITES  AHD  SUFFIGIEirOT. 

(Ala.App.)  Payment  by  the  consent  of  the 
party  interostei]  may  be  made  other  than  in 
money.— Stovall  v.  Hamiltoo,  71  So.  63. 


n.  APPLIOATIOir* 

«=s>39(l)  (Ala.)  While  debtor  may  in  first  in- 
stance direct  application  of  payment  where  be 
does  not  the  crcrlitor  may  apply  as  he  desires. 
—Porter  v.  Watkins,  71  Bo.  687. 
®=939(6)  (Ala.)  Wlere  a  materialman  fomiih- 
ed  materials  which  were  not  used  in  the  build- 
ing on  which  he  perfected  a  lien,  he  may  apply . 
a  payment,  no  application  being  speinfiea,  to 
such  unsecured  items. — Jefferson  Plumbers  ft 
Mill  Supply  Co.  V.  I'eebics,  71  So.  413. 
^=>45  (.\Ia.)  Without  consent  a  payment  can- 
not be  applied  to  an  immature  debt  when  there 
is  an  unsatisfipd  mature  one.— Porter  v.  Wat- 
kins.  71  So.  «87. 

^=46(1)  (Ala.)  Where  no  appropriation  is 
made,  the  law  will  ai^ly  pa.Tments  to  the  least 
secured  debt.— I'orter  v.  Watkins,  71  So.  6S7. 

V.  BSCOVEBT  OF  FATMEfTTS. 

«=»82(1)  (La.)  Under  Civ.  Code,  art  1759.  no 
suit  will  lie  to  re<'over  what  has  been  paid  or 
given  in  compliance  «ith  natural  obligation.— 
Wagnon  v.  Schick,  71  So.  S34. 

PENALTIES. 

See  Chattel  Mortgages,  4=973;  Corporations, 
«=>396;  Criminal  Lew.  «sb1(^;  Limita- 
tion of  Actions,  «a»86;  Telegraphs  and  Tele- 
pbones,  4s>78. 

PERPETUITIES. 

^4(4)  (Miss.)  Will  of  testator,  bequeathing 
land  to  nepheWB  on  conditions,  held  to  violate 
the  rule  against  perpetuities  aa  embraced  in 
Code  1906k  I  27(to.-N>bolB0ii  v.  Fields.  71  So. 

900. 

PERSONAL  INJURIES. 

See  Animals.  «s>74  ;  Bridges,  «»37 :  Carriers, 
«=»280~347;  Damages,  «=»132,  216;  Inn- 
keepers, «»10;  Xegligence;  Railroads,  ^» 
27&^6^^BeIease,  «»52 ;  Street  Hallroads, 

PETITION. 

See  Pleading,  «=>4a 

PETITORY  ACTION. 

See  Real  Actions. 

PHYSICIANS  AND  SURGEONS. 

See  Criminal  Law,  ^s>476;  Evidence,  •='472, 
547 ;  Payment.  «s>g. 

PLEA. 

See  Criminal  Law,  «s>292;  Pleading.  «=>8fr- 

131. 

PLEADING. 

See  Indictment  and  Information;  Parties,  ^=> 

80. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  nilintfs  relating  to  pleadings,  see 
Appeal  and  Error. 

I.  FORM  ANP  AIXEGATIOWS  IN 
GEHEBAIh 

<S=>8(e)  (Ala.)  i;n  an  action  for  commission  on 

the  sale  of  defendant's  property  to  the  govern- 
ment, a  plea  held  to  state  concluftions  and  not 
facts  as  required  by  Code  1007,  S  5;B0.— Russell 
V.  Hush,  71  So.  307. 

«=»M  (Fla.)  While  declaration  must  contain 
alletratlous  of  all  farts  ncocFsary  to  state  cause 
of  artion,  only  ultimate  facts  need  be  alleged. 
— Ingram-Dekle  Lumber  Co,  v.  Geiger,  71  So. 
.552. 

'3=334(4)  (Ala.)  A  pleading  is  to  be  constmed 
most  strongly  against  the  pleader,  yet  the  lan- 
guage used  should  be  given  a  reasonable  con- 
struction.—Warren  V.  Crow,  71  So.  92. 
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«»34(4)  (Ala.)  A  pleading  aesailed  by  demur- 
rer must  be  construed  more  atron|ly  aKainst 
the  pleader.— Martin  v.  Cannon,  71  So.  996. 

n.  DECUUIATION,  0OBfPI.AINT,  PE- 
TmON,  OR  STATEMENT. 

«s»48  (La.)  Under  Code  Prac.  art.  172.  a  "peti- 
tion," as  defined  by  article  171,  must  contain  a 
clear  concise  statement  of  the  object  of  pifitn* 
UFs  demand,  as  well  as  the  nature  of  the  title 
or  cause  of  action  on  which  it  is  fonnded.— 
State  T.  American  Sugar  Refining  Co.,  71  So. 
1.S7. 

•=s>48  (La.)  Whatever  mast  be  proven  to  main- 
tain suit  on  merits  must  be  alleged,  though  al- 
legHtions  would  be  negative.— Lurle  v.  Titcomb, 
71  So.  200. 

^=353(2)  (Ala.)  A  complaint  containing  two 
counts,  charging,  respectively,  simple  negligence 
and  wantonness,  is  not  demurrable, — Alabama 
Great  Southern  R.  Co.  v.  Smith,  71  So.  45&. 

m.  PIXA  OB  ANSWER.  OROSS-OOM- 
PIAINT,  AND  AFFIDAVIT 
OP  DEFENSE. 
(A)  DefenHC*  In  Gen«ral. 

^=»88  (Ala.)  A  plea  professing  to  answer  the 
whole  declaration,  ana  which  answers  but  one 
count,  is  bad  on  demurrer.— People's  Shoe  Co. 
V.  Skally,  71  So.  719. 

A  plea  assuming  to  answer  tbe  whole  decla- 
ration, but  omitting  to  answer  a  material  part, 
is  bad  on  demurrer.- Id. 

(B)  Dilatory  Pleas  and  Matter  In  Abate- 
nent. 

1 10  (La.)  Plea  that  suit  is  premature  is  not 
acknowledgment  of  debt  sued  for. — Lurie  v.  Tit- 
comb,  71  So.  200. 

(O)  TraverseM  or  Denials  and  Admissions. 

^>II6  (La.)  To  deny  allegation  which  plain- 
tiff was  compelled  to  make  in  petition  and  sus- 
tain with  bis  proof  cannot  be  considered  special 
defense.— I..urie  v.  Titcomb,  71  So.  200. 

(D)  Matter  In  Avoldnnce. 

4=»I3i  (Miss.)  Where  the  petition  alleged  total 
destruction  of  an  insured  building,  a  plea  in 
abatement  that  there  was  only  a  partial  loss 
on  such  building  and  that  an  adjustment  and 
appraisal  bad  not  been  had,  is  sufficient  as  a 
plea  in  confession  and  avoidance. — vKtna  Ins. 
Co.  v.  Cowan,  71  So.  746. 

IV.  REPLICATION  OB  REPLY  AND 
SUBSEQUENT  PLEADINGS. 

«=>I80(2)  (Miss.)  Where  the  insured  by  repli- 
cation pleaded  a  waiver  of  one  of  the  clauses 
of  the  policy,  breach  of  which  was  pleaded  in 
bar  by  the  inaurer,  there  was  no  departure 
from  the  declaration. — Caledonian  Fire  Ina. 
Co.  V.  Shepherd,  71  So.  314. 

V.  DEMURRER  OB  EXCEPTION. 

<8=al94(3)  (Ala.)  A  plea  directed  to  tbe  whole 
complaint  must  be  a  complete  answer  to  every 
count,  or  it  is  subject  to  demurrer.— Russell  v. 
Bush,  71  So.  397. 

«=92I4(1)  (Ala.)  Facts  stated  in  a  petition 
must  be  treated  as  true  on  demurrer.— Walker  v. 
Mutual  Alliance  Trust  Co.,  71  So.  697, 
«=»2I4(1)  (Miss.)  A  demurrer  to  the  dedara- 
tion  admits  its  allegations  as  true. — ^Bat^ville 
Southwestern  R.  Co.  v.  Mims,  71  So.  827. 
«=»222  (MiBs.)  While  Code  1906,  S  755.  requir- 
ing an  affidavit  to  the  merits  of  a  defense  as  a 
prerequisite  to  pleading  over  after  demurrer  to 
the  declaration  is  overruled,  is  mandatory,  it 
Bay  be  waived  by  the  adverse  party.— Julius 
l^evy  Sons  Co.  v.  Orlansky,  71  So,  S71. 


Where  demurrer  to  the  declaration  is  overrul- 
ed and  the  defendant,  without  objection  by 
plaintiff,  secured  permission  to  answer,  the  re- 
□uirement  of  an  aflMavIt  to  the  merits  Vt  the 
defense  ander  Code  1906,  I  7SS,  was  waived. 
-Id. 

®=»228  (La.)  Where  a  trial  and  final  disposi- 
tion of  exception  will  put  an  end  to  case.  It 
should  be  disposed  of  before  trial  on  merits. — 
Waterhousc  v.  Star  Land  Co.,  71  So.  358. 
€»226  (Lfl.)  Exceptions  of  no  cause  of  action 
must  be  determined  from  the  face  of  the  peti- 
tion, and  where  the  petitim  contains  no  refer- 
ence to  a  former  action,  an  objection,  based  on 
what  transpired  at  such  former  action,  can  not 
be  considered.— Darcourt  v.  Brunet,  71  So.  776. 

VI.  ABIENDED  AND  SUPPLEMENTAL 
PLEADINGS  AND  REPLEADER. 

€=^236(6)  (Ala.)  In  assumpsit  by  the  seller  of 
staves  for  tbe  balance  due  for  the  executed  part 
of  the  contract,  it  was  discretionary  with  the 
court  to  allow  defendant's  pleas,  in  substance 
amendatory  statements  of  the  defense,  to  be 
tiled.— Lowy  v.  Rosengrant,  71  So.  ^39. 

Vn.  SIGNATURE  AND  VEBZFIOA- 
TION. 

«=>290(3)  (Ala.)  Code  1907,  g  5332,  providing 
that  all  pleas  in  abatement  or  pleas  wliich  de- 
ny the  execution  of  the  instrument  in  wilting, 
miich  is  the  foundation  of  tiic  suit,  must  be 
verified,  does  not  apply  to  detbiue.  wherein  trial 
is  had  only  on  a  plea  of  general  issue.- Knight 
V.  Garden,  71  So.  715. 

XL  xonoiiSw 

4=»352  (Miss.)  In  an  action  by  an  employA 
on  a  claim  for  personal  injury,  hia  motion  to 
strike  out  the  notice  accompanying  the  plea  of 
the  general  issue  to  the  effect  that  he  had  as- 
signed a  part  interest  in  bis  cause  of  action  to 
certain  persons,  not  parties  plaintiff,  dionld 
have  been  -overruled. — A.  K.  Mclnnia  Lumber 
Co.  T,  Katber,  71  So.  264. 

XU.  ISSUES,  PROOF,  AND  VARIANCE. 

«s»387  (La.)  Rvidence  rec^ved  without  objec- 
tion enlarges  pleadings  only  when  it  would  DOt 
have  been  admissible  if  objected  to. — City  of 
"Shreveport  v.  Chatwin,  71  So.  791. 
®=»395  (Fla.)  Allegata  and  probata  must  corre- 
^)ond,  and  there  can  be  no  recovery  on  cause  of 
action  la  substance  variant  from  that  pleaded. — 
Ingram-Dekle  Lumber  Co.  v.  Geiger,  71  So.  562. 

Xm.  DEFECTS  AND  OBJECTIONS. 
WAIVER,  AND  AIDER  BY  VER- 
DICT OR  JUDGMENT. 

<8=>4I2  (Ala.Apo.)  Where  tbe  sufficiency  of 
replications  is  not  tested  by  demurrer  or  the 
allegations  avoided  by  any  but  a  general  re- 
joinder, and  tbe  plaintiff  proved  their  truth 
without  dispute,  he  was  entitled  to  the  affirma- 
tive charge.— Knights  of  Modem  Maccabees  v. 
GiUespie,  71  So.  67. 

POLICE  POWER. 

See  Constitutional  Law,  ^»81. 

POSSESSION. 

See  Adverse  Possession ;  Trespass,  9=»20. 

POST  OFFICE. 

Bee  Bvideiiee,  «s»71. 

POTESTATIVE  CONDITIOMS. 

See  Mines  and  Minerals,  «=>58. 
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PRACTICE.  . 

For  practice  in  particular  actions  and  proceed- 
ing!, see  the  Tarious  epecific  topics. 

PREFERENCES. 

See  Fraadulent  Conveyances,  <8=>121. 

PRESCRIPTION. 

See  AdTerse  Possession  ;  Limitadon  of  Actiona. 

PRESENTATION. 

See  Encntors  and  Admlniitraton.  «^^2-22& 

PRESENTMENT. 

See  Bille  and  Notes,  «=>3»4,  398. 

PRESUMPTIONS. 

See  Appeal  and  EJrror,  4=3900^1:  Orlminal 
Law,  «s>1144  ;  Evidence,  «=»d9-83. 

PRINCIPAL  AND  ACCESSORY. 

See  Criminal  Law,  «=»S0. 

PRINCIPAL  AND  AGENT. 

See  Attome;  and  Client ;  Brokers ;  Corpora- 
tions. ^»390 ;  Evidence,  €=9445 ;  Insiirance, 
«»83,  376;  Matiter  and  Servant,  ^»330: 
Partnership,  «s»146. 

I.  THE  BELATIOR. 
(A)  Creatlra  wmM  Elzl»teMee. 

«sa22(^  (Ala.App.)  The  acts  and  declarations 
of  an  agent,  or  one  purporting  to  be  an  agent, 
are  not  admissible  to  show  his  agency,  in  the 
absence  of  independent  proof  of  agepcy, — Foetal 
Telegraph-Cable  Co.  v.  Minderhout,  71  So.  89. 

In  action  against  postal  telegrapb-cnble  com- 
pany for  injuries  from  bein^;  run  into  by  its 
messenger  boy  on  a  bi<^cle,  his  statementB  right 
after  the  collision,  in  view  of  the  other  inde- 
pendent evidence  of  his  agency  for  defendant, 
held  admissible  on  the  issue  of  agency. — Id. 

m.  BIGHTS  Ain>  INABILITIES  AS 
TO  THIRD  PERSONS. 
(A)  Powera  of  Aff«iit> 

#=»I07(1)  (Miss.)  Where  the  purchaser  of  a 
bankrupt  stodc  of  goods  placed  the  bankrupt  as 
agent  in  charge  to  sell  it  at  retail,  depositing  the 
money  in  a  bank  to  the  principal's  credit,  the 
agent,  with  his  prindpat'i  assent,  erecting  a  sign 
with  the  principal's  name  thereon,  it  was  not 
within  the  apparent  scope  of  the  agent's  aathor- 
ity  to  pledge  the  principars  credit  for  goods  to 
repleniafa  the  stock.— Hopkins  v.  Bndtley,  Terry 
&  Co.,  71  So.  877. 

®=3iI6(l)  (Ala-App.)  Restrictions  upon  the  au- 
thority of  a  general  agent  with  respect  to  the 
necessary,  appropriate,  or  usual  incidents  of 
buainess  are  not  admissible  against  third  per- 
sons without  notice,  who  relied  on  his  implied 
authority. — Springfield  Fire  &  Marine  Ins.  Co. 
V.  Ferrell,  71  So.  «15. 

Territorial  restrictions  upon  even  a  general 
agent's  authority  are  etTectual  as  to  uoinformeil 
third  persona. — Id. 

«=>'I23(7)  (Miss.)  Evidence  Arid  sufficient  to 
show  autihority  of  ageut  to  bind  his  princiMl 
by  purchase  of  goods.— Barton-Parker  Mfg.  Co. 
V.  Moore,  71  So.  909. 

(B)  Vndlaclosed  AKencr< 

«S=»I45(1)  (Miss.)  Where  active  clerk  of  a  part- 
nership merely  did  as  diro'tcd,  and  partners 
themselves  participntcd  in  management  of  bus- 
iness, held,  that  clerk's  creditors  could  not  un- 
der Code  1906,  S  4784,  hold  partnership  prop- 
erty  for  clerk's  debts. — J.  M.  Kobinson,  Nor- 
ton Ca  T.  Godsey,  71  So.  312. 


®=9 146(1)  (Miss.)  Property  in  a  storehouse 
which  a  father  owned,  but  had  turned  over  to 
his  son,  held  liable  for  the  son's  debts  under 
Code  190S.  f  4784;  the  Bon  carrying  oa  the 
bnsineu  as  manager,  and  there  hdng  notbing 
to  show  the  father's  inter«8L— Hernnan  Bros. 
Go.  T.  Watson,  71  So.  87S. 

PRINCIPAL  AND  SURETY. 

See  Appeal  and  Bmw,  4=9380;  BaU;  Ouar- 
an^. 

I.  OBEATIOir  AND  EXISTEKOB  OF 
REULTION. 
(A)  Betweea  ludlTldmsls. 

^»42  (Miss.)  That  creditor  did  not  inform 
sureties  when  thej  exefitfed  aeoood  contract  at 
suretyship  that  principal  was  In  default  on  a 

f>rior  contract  for  woich  they  were  already 
K)u&d,  will  not  as  a  matter  of  law  discbarge 
liability  of  suredea  on  second  contract — Sloatii- 
westem  Co.  v.  Wynnegar,  71  So.  737. 

<B)  Bnretr  Compamlea. 

(La.)  Where  surety  company  executing 
appeal  bond  held  certificate  of  secretary  ol 
state,  held  that,  under  Act  No.  41  of  1894,  i  6, 
court  could  Dot  go  behind  such  certificate  and 
inquire  into  its  charter  powers  and  sufficiency 
^ite^^oid-up  capital.— Eranek  t.  Brewster,  71 

HI.  DISCHARGE  OF  8URETT. 

®^I00(3)  (La.)  Surety  company  cannot  invoke 
rule  of  strict  construction,  where  owner  flnd 
building  contractor  have  dispensed  with  pro- 
vision of  contract  and  agreed  verbally.  Instead 
of  in  writiiv,  to  alter  building  contract — Vic- 
toria Lumber  Co.  t.  Wells,  71  So.  781. 

PRIORITIES. 

See  Attadimoit,  «s»287;  Chattel  Mortg&gei*. 
«=»138 ;  Mortgages,  «=>1S1-169. 

PRIVATE  SCHOOLS. 

See  Schools  and  School  Districts,  4=»2. 

PRIVILEGED  COMMUNICATIONS. 

See  Libel  and  Slander,  ^st38 Witnesses,  4=» 

195,  204. 

PROBABLE  CAUSE. 

See  Malicious  Proeecntkm,  ^18.  20. 

PROBATE. 

See  Wills.  ^282-824. 

PROCESS. 

See  Arrest ;    Attachment ;  Corporationg, 
507,  668;    Execution;   Garnishment;  Judg- 
meot,  •sbI?  ;  Mandamus ;  Prohibition. 

L  KATURE.  ISStTANCE,  REQUISITES, 
AND  VALIDITY. 

«=sl9  (Ala.)  Under  Code  1907,  K  5299,  5301. 
the  process  of  the  city  court  of  Birmingham,  a 
court  of  general  jurisdiction,  runs  to  any  sher- 
iff of  the  state,  and  must  be  executed  by  the 
sheriff  or  other  officer  in  any  county. — Jeffer- 
son County  Savings  Bank  v.  Carland,  71  Sa 
126. 

H.  SERVICE. 

(B)  Retarn  «iid  Proof  of  Service. 

^=»I46  (I^a.)  Service  of  citation  must  be  prov- 
e<l  only  by  sherifTR  return.— Teal  t.  Philadd- 
phia  ft  G.  S.  S.  Co.,  71  So.  364. 

PRO  CONFESSO. 

See  Equity.  «s>419. 
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PROHIBITION. 

X.  KATUBE  AXD  OIU>inn>S. 

4=a3(2)  (La.)  Case  inToMng  oTerrnling  by  trial 
court  of  exceptions  to  maoner  in  which  citation 
was  aerred  is  appealable,  lo  that  prohibitiaii  will 
not  Ue^Wilson  t.  Tsmw  ft  H.  V.  B.  Oo^  71  So. 
831. 

PROMISSORY  NOTES. 

See  Billfl  and  Notes. 

PROPERTY. 

See  Fixtures. 

«»9  (Ala.)  The  posseasitm  of  real  property 
raises  a  presumption  of  ownership.— GiUilaiul  t. 
Armstrong,  71  So.  700. 

PROSECUTING  ATTORNEYS. 

8e«  District  and  Proseenting  Attorneys. 

PROXIMATE  CAUSE. 

See  Negligence,  ^56-62. 

PUBLICATION. 

See  Contempt,  Newspapers;  Statates, 

PUBLIC  LANDS. 

See  Bonndarles.  <8=»M ;  Batlroads,  68. 

O.  BUBTET  AMD  DISPOSAL  OF  X.AMD8 
OF  UMTTED  STATES. 
<A)  S«rTcr«. 

^=>25  (Fla.)  Where  the  issue  ic  ejectment  was 
whether  the  land  id  controversy  constituted 
part  of  a  particular  gOTernment  lot  when  the 
lot  was  surveyed  and  platted,  held,  that  the 
official  survey,  includiug  the  government  plat 
and  field  notes,  must  control.— Lord  v.  Curry, 
71  So.  21. 

<E)  School  and  UHlTeralty  Lauds. 

"©=55  (Miss.)  A  conveyance  of  timber  by  a 
lessee  of  land  in  a  sixteenth  section,  whose  un- 
expired term  continties  for  55  years,  is  valid  as 
against  one  who  with  notice  thereafter  pur- 
chased from  the  board  of  supervisors  the  risht 
to  cut  all  the  timber  growing  on  the  land. — 
Fernwbod  Lumber  Co.  v.  Rowley,  71  So.  3. 

The  only  control  which  the  board  of  super- 
visors  has  over  timber  in  a  sixteenth  section  is 
to  prevent  its  being  cut  or  destroyed  contrary 
to  the  rules  of  good  husbandry,  unless  the  right 
to  cut  it  is  purchased ;  and  it  can  sell  such 
right  only  to  the  lessee,  or  to  or  with  the  con- 
srat  of  the  person  to  whom  the  lessee  has  sold 
the  timber.- Id. 

(F)  8wa.mp  Had  Overflowed  I^ande. 

1  (1)  (Fla.)  Swamp,  boggy,  and  marsh 
land  is  property  treated  as  land,  and  does  not 
pass  uoder  a  patent  as  an  appurtenance  to 
land.— r^ord  v.  Cnrry,  71  So.  21. 

«s>6i  (2)  (La.)  Under  Act  Cong.  March  2,  1840, 
where  entire  section  of  swamp  lands  is  listed 
and  approved  by  Secretary  of  Interior  for  con- 
veyance to  state,  register  of  land  office  has 
no  authority  to  dispose  of  it  as  fractional  sec- 
tion nor  to  sell  unsiirveyed  part  uncovered  by 
recession  of  water.— S^ank  of  Cousbatta  v.  Yar- 
borough,  71  So.  784. 

^=>6I(8)  (La.)  When  approved  list  of  swamp 
lands  mentions  whole  section,  entryman  baying 
on  basis  of  estimated  acreage  under  description 
calling  for  all  of  fractional  section  acquires  no 
title  to  unsurveyed  portion  subsequently  uncov- 
ered by  recession  of  water.— Bank  of  Cousbatta 
v.  Tarborough,  71  So.  784. 


«=>6ia4)  (Miss.)  Under  Act  Cong.  Sept.  28, 
1850,  known  as  the  Swamp  Act,  and  Act  Cong. 
March  3,  1005,  known  as  the  McLaurin  Act, 
confirming  sales  by  state  under  Swamp  Act. 
defendants  whose  remote  vendors  had  purchased 
from  state  held  to  have  good  title,  as  against 
complainant  entering  or  purchasing  in  1907 
under  the  Itomesteaa  laws.— Shoub  t.  PwUns, 
71  So.  270. 

(H)  OonTey-BBecs,  Coatraetl,  mn€  Sixemp* 

tlOBS. 

<&»I36  (Fin.)  A  mortgnge  given  on  govern- 
ment land  after  final  proof  and  certificate,  but 
before  issuance  of  patent,  is  valid,  notwith- 
standing Rev.  St.  U.  S.  {  2296  (U.  S.  Comp.  St. 
1013,  I  4051).-Bett8  Naval  Stores  Co.  v. 
Whitton.  71  So.  281. 

PUBLIC  POLICY. 

See  Bills  and  Notes,  «s>494. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts.  «=»48, 130. 

PUBLIC  SERVICE  COMMISSIONS. 

See  Railroads,  «ss99,  B8 ;  Tazatioa,  «s»476. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;  Railroads;  Street  Rkilroads; 
Telegraphs  and  TMepbonea. 

PUBUC  USE. 

See  Eminent  Domain. 

PUNISHMENT. 

See  Oriminal  Law.  «a»120S;  Vinm. 

QUALIFICATIONS. 

See  Bleetions,  «=>73. 

QUANTUM  MERUIT. 

See  Work  and  Labor. 

QUIETING  TITLE. 

See  Taxation,  «»806-816. 

RAILROADS. 

See  Commerce,  €=327;  Evidence,  «=»69,  123, 
344;  Mandamus.  «S3164;  Master  and  Serv- 
ant; Negligence,  ^=^32,  101;  Street  Rail- 
roads; Telegraphs  and  Telephones,  ®=sll. 

I.  COITTBOI.  ANB  REGULATION  IN 
GENERAL. 

4=»9<1)  (Fla.)  Order  by  Railroad  Commission 
prior  to  Acts  1013,  c.  6527,  without  authority 
of  law,  Is  not  affected  by  provision  of  that  act 
declaring  all  presumptions  in  favor  of  action  of 
Commissioners.— State  t.  Jaduonville  Terminal 
Co.,  71  So.  474. 

As  Railroad  Commissioners  can  have  no  juris- 
diction or  powers  except  as  conferred  by  stat- 
utes, tbeir  order  cannot  be  deemed  within  diar 
jurisdictim  and  powera,  unless  there  Is  some 
basis  in  statute  tberefor.— Id. 

Though  Acts  1813,  c.  6527,  provides  that  all 
doubts  as  to  jurisdiction  and  powers  of  Railroad 
Commissiooers  shall  be  resolved  in  tbtir  favor, 
doubts  cannot  be  resolved  In  faTor  of  power 
when  there  is  no  enactment  that  can  be  basis 
therefor.— Id. 

Though  Gen.  St  1006,  {  2803,  provides  gener- 
al regulations  of  common- carriers,  separate  and 
specific  regulations  contained  in  act  must  be 
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regarded  as  expresaing  precise  leKislatire  intent 
as  to  matters  particularly  treated  tliereln.— Id. 

IT.  LOCATION  OF  ROAD.  TEBimn, 
AND  STATIONS. 

<t:^58  (FIe.)  Description,  In  order  of  Railroad 
Commissioners  requiring  erection  of  terminal 
passenger  station,  of  tract  as  bounded  on  north 
by  line  running  parallel  with  and  200  feet  north 
of  line  of  named  street  extended  west  does  not 
show  exiatence  of  public  street  through  tract  in 
qnestion.— State  v.  JackBonville  Terminal  Co.. 
71  So.  474, 

Neither  Gen.  St  1906,  |  2893,  prior  to  amend- 
ment by  Laws  1913,  c.  6527,  f  3  (Comp.  Laws 
1914,  §  2893),  nor  such  amending  act  confers  on 
Railroad  Commissioners  power  to  order  local 
terminal  company  operating  passenger  station 
to  erect  new  station  on  different  site,  nor  to  01^ 
der  railroads  to  join  with  terminal  company  in 
erection  of  new  station.— Id. 

Acts  1913,  c.  0527,  fi  3,  subda.  5,  7,  8,  amend- 
ing Geo.  St.  1906,  9  2893  (Gump.  Iaws  1914. 
S,  2893),  preacribe  regulations  applicable  to  dis- 
tinct pinssea  of  railroad  depots  and  define  pow- 
ers of  Railroad  Commissioners  in  regard  there- 
to, and  do  not  afford  authority  to  require  termi- 
nal company  to  erect  new  station  on  different 
site. — Id, 

Authority  delM-ated  by  Gen.  St.  1906.  f  2893, 
as  amended  by  Laws  1913,  c.  6527,  §  3  (Comp. 
r>aw8  1914,  §  2S93),  to  compel  two  or  more  rail- 
roads to  operate  joint  passenger  depot  for  their 
exclusive  use  is  different  from  asserted  power  to 
compel  two  or  more  railroads  to  erect  station 
for  their  use  and  that  of  othpr  carriers,  or  to 
compel  railroads  to  become  ^int  owners  with 
terminal  company  In  conducting  such  business. 
—Id. 

Order  of  Railroad  Commissicmers  requiring 
local  terminal  company  and  railroad  companies 
to  join  in  erection  of  terminal  station  on  new 
site  cannot  be  construed  to  include  requirement 
that  railroads  erect  joint  terminal  depot  for 
their  own  use.— Id. 

VI.  CONSTRUOTION,  MAINTENANOE. 
AND  EQUIFBIENT. 

4^s)95(l)  (La.)  In  crossing  public  roads,  it  is 
duty  uf  railroads  and  tramways,  under  Act  Xo. 
157  of  1910,  to  construct  roads  so  as  not  to  hin- 
der or  obstruct  safe  or  convenient  use  of  high- 
way.—Jones  T.  Tremont  Lumber  Co.,  71  So. 
802. 

•gssgSd)  (Miss.)  Code  1906.  g  40.^3,  providing 
that,  where  a  railroad  crosses  a  highway  and 
it  is  necessary  to  raise  or  lower  the  way,  the 
road  shall  make  the  proper  grades  and  bridges, 
haa  no  application  to  a  plantation  road,  not  a 
public  way.— New  Orleans  Great  Northern  R. 
Co.  V.  McGowan,  71  So.  317. 
4=9ll3(2)  (Miss.)  Where  a  railroad  company 
properly  acquired  n  riRht  of  way  for  railroad 
purposes,  the  grant  included  the  right  to  make 
a  necessary  cut,  and  the  grantee  of  the  origi- 
nal owner  cannot  recover  damages  for  injuries 
occasioned  by  slipping  of  the  land  into  cuL — 
Alabama  &  V.  Ry.  Co.  v.  Stingily,  71  So.  876. 

Z.  OPERATION. 

<B)  Statvtorr,     Municipal,     and  oniol«l 
ReiralMtlona. 

«s>232  (Miss.)  Under  Code  1906.  $  4857.  bul- 
letin board  maintained  for  three  railroads  all 
using  the  same  passenger  station,  consisting  of 
separate  column  for  each  road  with  lines  sui- 
ficient  to  show  its  passenger  trains,  the  time 
when  due.  whether  late  or  not,  held  sutScient. — 
Guice  V.  Illinois  Cent.  R.  Co.,  71  So.  259. 
<ss>246  (Mfse.)  Where  evidence  showed  that 
defendant's  train  blocked  street  crossing  one- 
half  hour  at  midnight,  preventing  plaintiff  from 
reaching  home,  causing  illness,  and  ruining  her 
wearing  apparel,  peremptory  instructioD  for  de- 
fendant was  error.— I'srker  v.  Southern  By. 
Go.  in  Mississippi,  71  So.  912. 
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(D)  Infsrles  to  LleenseeB  or  TreapMBcrs 

In  General. 

«=»276(3)  (La.)  Where,  after  seeing  a  boy  tre^ 
passing  on  a  flat  car,  tlw  engineer  does  not 
check  speed  of  locomotive  and  boy  jumps  (rif 
and  is  injured  by  cars  on  main  track  running 
without  brakes,  the  railroad  is  liable  for  in- 

i'uries  received  by  him,— O'Neal  v.  Big  Pine 
number  Co.,  71  So.  355. 

Where  a  boy  of  12,  thorgh  mere  trespasser, 
is  seen  on  a  flat  car  at  distance  of  75  yards  by 
engineer,  engineer  owes  a  duty  to  do  every- 
thing possible  to  avoid  injury,  and  is  guilty  of 
negligence  in  failing  to  check  speed  01  locomo- 
tiva— dd, 

<P}  Accidents  mt  Crossing. 

^»300  (Miss.)  One  using  a  crossing  at  a  street 
which  had  been  discontinued,  held,  in  view  of 
the  use  by  pedestrians,  to  tie  a  favored  licensee 
entitled  to  the  same  care  to  which  persons 
crossing  at  a  regular  crossing  were  entitled. — 
Illinois  Cent.  R.  Co.  v.  DUion,  71  So.  809. 

Where  a  railroad  company  is  chafed  with 
knowledge  tliat  a  crossing  Is  used  by  many 
persons,  it  is  bound  to  keep  a  lookout  for  suim 
persons,  while  persons  crossing  the  traidu  are 
bound  to  look  out  for  trains.— Id. 
«=>303(1)  (La.>  Under  Rev.  St  1870,  8  691,  as 
amended  Act  No.  157  of  1910  a  railroad  compa- 
ny is  liable  for  injuries  to  travelers  from  the  bad 
condition  of  crossing  approaches  from  want  of 
proper  repairs. — Daroy  v.  New  Orleans,  T.  &  M. 
R.  Co.,  71  So.  490. 

«=>303(6)  (Miss.)  Under  Code  1906,  {  405a 
one  traveling  &  plantation  road,  not  being  in 
any  way  connected  with  the  plantation,  but 
merely  traveling  as  a  member  of  the  general 
PDblic,  could  not  recover  against  a  railroad 
for  injuries  to  his  m))le,  when  it  fell  through 
a  defective  bridge  over  the  tracks. — New  Or^ 
leans  Great  Northern  R.  Co.  t.  McGowan,  71 
So,  317. 

1^312(7)  (Miss.)  Where,  after  it  had  been  dis- 
continued, many  persons  used  a  street  to  cross 
railroad  tracks,  and  to  the  knowledge  of  the 
railroad  company,  warning  of  the  approach  of 
trains  should  be  given,  though  the  company 
was  under  no  statutory  duty. — Illinois  Oent.  R. 
Co.  T.  Dillon,  71  So.  809. 
®=>320  (Ala.)  Where  deceased  stopped  on  ap- 
proaching the  crossing  as  if  to  wait  for  a  train 
to  pass,  the  engineer  had  a  right  to  assume  that 
he  would  stay  in  his  place  of  safety.— Alabama 
Great  Southern  R.  Co.  t.  Smith,  71  So.  455. 
4£=3327(1>  (I^.)  One  crossing  railroad  track  in 
city  who  fails  to  look  and  listen  and  to  see  and 
bear  danger  signals  is  negligent,  and  cannot  re- 
cover for  injuries  suffered  by  him, — Ladner  T. 
New  Orleans  Terminal  Co.,  71  So.  £303. 

«=»333(2)  (Ala.)  Where  deceased,  on  hearing 
the  approach  of  a  train  at  a  crossing,  stopped 
as  if  to  wait  for  it  to  pass  and  then  started 
across  the  tracks  when  it  was  about  100  feet 
away,  and  the  danger  was  imminent,  be  was 
guilty  of  contributory  negUgencb— Alabama 
Great  Southern  R.  Co.  v.  SmUb,  71  So.  455l 

<^338  (Ala.)  Where  deceased,  after  stopping 
to  wait  for  a  train  to  pass,  left  his  place  of  safe- 
ty to  cross  the  tracks  when  the  engine  was  75 
to  100  feet  away,  and  the  engineer  did  every- 
thing in  his  power  to  stop  the  train,  the  doctrine 
of  last  clear  chance  had  no  application. — Ala- 
bama Great  Southern  R.  Go.  v.  Smith,  71  So. 
455. 

«=»339(1)  (Ala,)  In  an  action  for  death  at  a 
railroad  crossing,  plaintiff  could  not  recover  on 
the  ground  of  wantcmnesa  where  deceased,  after 
stopping  with  the  apparent  intention  of  allow- 
ing the  train  to  pass,  started  to  cross  so  close 
to  the  approaching  train  that  it  was  imposiu- 
ble  to  avert  the  injury.— Alabama  Great  Soutli- 
ern  R.  Co.  v.  Smith,  71  So.  455. 

€=>346(1)  (Ala.)  Where  deceased  stopped  on 
approaching  the  crossing  as  if  to  wait  for  a 
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train  to  pass,  the  burden  of  proof  Ib  on  plain- 
tiff to  show  neglijtence  of  the  engineer  after  th« 
deceased  left  his  place  of  safety  to  go  upon  the 
tracks.— Alabama  Great  Sovtliem  B.  Co.  t. 

Smith,  71  So.  455. 

«s»346(l>  (la.)  In  sctEoo  for  death  of  child  at 
farm  crossing,  caused  by  pasaenfcer  train,  harden 
is  on  plaintiff  to  show  that  engineer  was  negli- 
gent in  not  keeping  proper  lookoutj  or  in  not 
stopping  train  in  time.— Tbraah  v.  Vicksburg,  S. 
ft  p:  Ry.  Co.,  71  So.  197. 
«=»346(2)  (Ala.)  In  an  action  for  a  death  at  a 
railroad  crossing,  Code  1907.  {  M76,  putting  the 
burden  of  proof  on  the  railroad  to  negative  neg- 
ligence in  actions  for  death,  does  not  apply 
where  the  complaint  diargea  wantonness.— Ala- 
bama Great  Soutbera  R  Co.  t.  Smith.  71  Sa 
455. 

Iq  an  action  for  a  death  at  a  railroad  crossing. 
Code  1007,  I  5473,  providing  that  where  a  per- 
son is  killed  by  a  train,  the  harden  of  proof  is 
on  the  railroad  company  to  negative  negligence, 
does  not  apply  where  the  deceased  was  guUi^ 
of  contributory  negligence,  as  he  was  In  the  poai- 
tioQ  of  a  trespasser.- Id. 
^>348(1)  (La.)  In  aetiMi  for  in^nties  in  eolll- 
BioD  at  railroad  erosalng,  evidence  held  to  show 
defendant's  freedom  from  negligence.— Dixon  v. 
Vicksburg,  S.  &  P.  By.  Co.,  71  So.  527. 
^»348(2)  (La.)  In  action  for  injuries  from  fall 
into  pit  dug  by  defendant  in  constructing  tram- 
road,  evidence  held  to  show  that  pit  was  diw 
in  hiehway.--JoDeB  v.  Tremont  Lumber  Co.,  71 
So.  8U2. 

«»348(2)  (Miss.)  In  action  for  death  by  being 
struck  by  switch  engine,  evidence  that  accident 
was  probably  caused  by  runaway  horse  and  that 
railroad  company  was  observing  every  precau- 
tion held  not  to  sustain  verdict  for  plaintiff. — 
New  Orleans,  M.  &  C.  R  Co.  v.  Gassoway,  71 
So.  806. 

^348(6)  (Ala.)  Where  the  deceased,  after 
stopping  to  wait  for  a  train  to  pass,  suddenly 
left  his  place  of  safety  to  cross  in  front  of  tbe 
train,  evidence  held  insufficient  to  sustain  a  ver- 
dict for  tbe  plaintiff.— Alabama  Great  Southern 
R.  Co.  T.  Smith,  71  So.  455. 
«»348(6)  (La.)  In  action  for  injuries  In  colli- 
sion at  rallroaa  cro«dng,  evidence  held  to  show 
contributory  negligence  of  plaintiff.— IMxon  v. 
VickBbnrg,  S.  &  P.  By.  Co.,  71  So.  527. 
«=»350(2)  (Miss.)  In  an  action  for  tbe  death  of 
one  run  down  while  crossing  railroad  tracks 
at  a  street  which  had  been  discontinaed,  the 
question  of  the  company's'  nwligence  held  for 
the  jury.— Illinois  Cent  R.  Co.  v.  Dillon,  71 
So.  808. 

«=3350(13)  (Miss.)  In  an  action  for  tbe  death 
of  one  run  down  while  crossing  railroad  tracks, 
the  question  of  his  contributory  negligence  held 
for  the  jury,— Ulinols  Cent.  R  Co.  v.  Dillw, 

71  So.  809. 

4^350(34)  (Ala.)  Wantonness  does  not,  as  a 
matter  of  law,  srow  out  of  passing  at  great 
speed  a  "populous"  crossing  at  grade,  but  de- 
pends upon  Its  reasonableocsa  as  measured  by 
conditions  to  be  reasmiably  anticipated.— Ala- 
bama Great  Southern  B.  Co.  v.  Smith,  71  So. 
455. 

4B9351(2S)  (Ala.)  An  instruction  that  to  consti- 
tute wantonnesSj  the  actual  presence  of  the  per- 
son injured  or  killed  need  not  actually  be  known 
to  those  operatinfT  the  train,  although  correct 
in  itself,  was  misleading  when  coupled  with  tbe 
statement  that  wantonness  consists  of  passing 
at  great  speed  of  "populous"  crossing  at  grade. 
—Alabama  Great  Southern  B.  Co.  v.  Smith,  71 
So.  455. 

(O)  lajmrlaa   t*   Parsoas  on  mr  aeav 

Traokn. 

«s»355(l)  (Ala.)  A  person  for  purposes  of  his 
own  catching  a  ride  on  a  freight  train  and  on 


alighting  walking  down  a  track  to  a  station 

held  a  truapasser. — Louisville  &  N.  R.  Co.  v. 
Porter,  71  So.  334. 

®=s>359(l)  (AlaO  A  trespasser  coming  up  a 
track  to  a  crossing  is  not  entitled  to  tbe  pro- 
tection or  tbe  care  required  of  the  railroad  as 
to  people  using  tbe  crossing.— Louisville  &  N. 
B.  Co.  V.  Porter,  71  So.  334. 
«s»359(2)  (Miss.)  Although  the  age  of  the  child 
may  be  important  in  determining  his  contribu- 
tory negligence,  or  tbe  railroad  company's  duty 
after  discovering  him,  the  company  is,  in  gener- 
al, no  more  bound  to  keep  its  premises  safe  for 
children  who  are  trespassers  or  bare  licensees, 
not  invited  or  enticed  by  it,  than  it  is  to  keep 
them  safe  for  adnlts.— Yazoo  &  M.  V.  R.  Co.  v. 
Smith,  71  So.  752. 

€=»369(3)  (Miss.)  As  a  general  rule,  a  railroad 
company  is  entitled  to  a  clear  track,  and  owes 
no  obligation  to  keep  a  lookout  for  trespassers. 
-Tazoo  &  M.  T.  B.  Co.  v.  Smith,  71  So.  752. 
«»37S(2)  (Miss.)  As  a  general  rule,  a  railroad 
company  is  required  only  to  refrain  from  injur- 
ing trespassers  after  their  position  of  peril  on 
tbe  track  is  discovered,  the  degree  of  care  in 
such  case  incumbent  upon  railroad  employes  be- 
ing more  or  less  determined  by  circumstances. 
-Yazoo  &  M.  V.  R.  Co.  v.  Smith.  71  So.  752. 
^=>378  (Miss.)  It  would  be  negligent  for  a  rail- 
road company  to  anticipate  that  a  child  seen  on' 
tbe  track  would  take  care  of  itaelf  to  tbe  same 
extent  as  the  ordinary  adult  would.— Yaaoo  ft 
M.  V.  B.  Co.  V.  Smith.  71  So.  752. 

A  child  on  railroad  tracks,  though  of  tender 
years,  may  be  classed  as  a  trespasser,  as  re- 
spects the  care  required  of  tbe  railroad  compa- 
ny.— Id. 

In  an  action  for  injuries  to  a  child  on  a  rail- 
road track,  evidence  that  when  tbe  child  was 
seen,  immediately  every  possible  effort  was  made 
to  stop  the  train  and  to  save  the  child  showed 
no  negligence  available  to  plafntiff.~Id. 
^3378  (Miss.)  In  action  for  death  of  child  on 
railroad  tracks,  evidence  that,  when  an  unknown 
object  was  first  detected  on  the  track,  ensiueer 
gave  alarm  whistle  and.  on  discovery  that  the 
object  was  a  child,  made  all  possible  effort  to 
stop  the  train  showed  no  negligence  on  part  of 
the  company.— Taajo  &  M.  V.  R.  Co.  v.  Huff, 
71  So.  767. 

Until  a  child  on  railroad  track  is  distinguish- 
ed by  an  engineer,  not  indistinctly  as  a  mere  ob- 
ject, but  as  a  human  being,  the  engineer  is  un- 
der no  obligation  to  stop  his  train. — Id. 

If  an  engineer  discerns  a  helpless  infant  on 
the  track,  he,  as  well  as  the  company,  is  under 
the  absolute  duty  of  doing  everything  possible 
to  prevent  injury  to  the  child.— Id. 

^=>394ffi)  (Ala.)  In  an  action  for  running  down 
plaintiff's  intestate,  complaint  held  to  charge 
wantonness.— Southern  Ry.  Co.  v.  Frteks,  71 
So.  701. 

€=»396(1)  (Ala.)  The  burden  of  proof  of  nefiH- 
geoce  or  wanton  negligence  resulting  in  killing 
a  person  on  a  track  ia  upon  the  plaintiff 
throughout  the  case.— LouisvlUe  &  N.  B.  Co.  v. 
Porter,  71  So.  8S4. 

^sa396(l)  (Miss.)  In  an  action  against  a  rail- 
road for  death  of  one  killed  by  a  train,  based 
on  Shannon's  Code  Teun.  H  1574-1576,  re- 
quiring a  constant  lookout  by  engine  crews  and 
proof  thereof  by  the  company  in  order  to  es- 
cape liability,  plaintiff  must  show  not  only 
that  deceased  was  killed  by  the  ruuniog  of 
locomotive  or  cars,  but  that  deceased  appeared 
as  an  obstruction  on  the  track. — Dixon  v. 
Southern  By.  Co.,  71  So.  306. 
«=»398(.3)  (Miss.)  Evidence  that  deceased  wn's 
found  dead  on  the  defendant's  right  of  way  six 
or  eight  feet  from  tbe  track,  bruised  and  bro- 
ken, tbe  weeds  bent  as  if  he  hnd  been  thrown, 
and  that  several  trains  had  passed  nnce  he  was 
last  seen  going  up  the  traek  at  night,  held  suf- 
fident  to  sustain  the  roncluiilon  Utat  deceased 
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appeared  as  an  obstruction  upon  the  railroad 
track  when  struck  hy  a  train,  within  Shannon's 
Code  Tenn.  IS  1574-1578.— Dixon  v.  Soathem 
Ry,  Co^  71  So.  30a 

^9398(5)  (Ata.)  Evidence  that  a  trespasaer 
was  run  down  in  the  daytime  by  a  slowly  run- 
ning engine  near  a  station  where  people  were 
frequently  on  the  track  dnrinR  the  da;  doea 
not  justify  anbmiasion  of  wanton  awligeiiee.— 
LooiBviUe  &  N.  R.  Co.  t.  Porter,  71  So.  334. 
#=»400(6)  (Miss.)  In  an  action  for  the  wrong- 
ful death  of  plaintifTa  Intestate  killed  by  de- 
fendant's train  in  Tennessee,  governed  by  Shan- 
non's Code  Tenn.  i  1574,  suhsec.  4,  and  see- 
tioDs  1576,  1676,  evidence  held  to  make  defend- 
ant's ne^igence  a  guestioii  for  the  jury.—* 
Wheder  v.  Southern  Ry.  Co.,  71  So.  812. 

(H)  KBjitvle>  to  AnlBBala  oa  or  Keav 
Traeln. 

^9415(2)  (Miss.)  There  is  no  obligation  on  the 
servants  of  a  railroad  to  keep  a  lookout  for 
trespassing  stock.— Yazoo  A  M.  V.  R.  Co.  v. 
Jones,  71  So.  309. 

^»44l(l)  (Ala.)  In  action  against  railroad  for 
injury  to  a  horse,  where  there  was  no  count 
relying  on  negligence  as  for  frightening  the 
anintnl,  so  that  Code  1907.  {  5476,  was  ap- 
plicable, burden  was  not  on  plaintiff  to  show 
negligence  of  road's  servants,  as  it  would  liave 
been  had  injury  been  caused  hr  negligence  in 
frightening  Uie  animal.— IjouisTille  &  N.  R.  Co. 
V.  Davis,  71  So.  082, 

^»443(1)  (Miss.)  Evidence,  in  suit  against  rail- 
road for  the  negligent  killing  ot  mules,  fteld  to 
sustain  the  burden  imposed  upon  it  by  the 
prima  facie  statute.— Yaxoo  ft  M.  V.  R.  Co.  v. 
Jones.  71  So.  309. 

«=»446(1)  (Miss.)  Iq  action  against  a  railroad 
for  killing  mules  on  the  tra^  case  held  for 
the  jury.— DickersoD  v.  Yaioo  ft  M.  V.  B.  Co., 
71  So.  312. 

(I)  Wtxwu 

«»480(^1)  (Ala.)  Where  Are  is  communicated 
from  railroad  right  of  way  on  account  of  burn- 
ing  building  or  car  standing  on  track,  rules  of 
evidence  as  to  burden  of  proof  prevail  as  in 
other  cases  of  fire  communicated  from  one  build- 
ing or  premises  to  another.— Poe  r.  Southern 
Ry.  Co.,  71  So.  997. 

«=>480(2)  (Ala.)  That  fire  was  communicated 
to  plaintiff's  property  from  burning  railroad  car 
or  Duilding  on  railroad's  right  of  way  does  not 
make  out  prima  facie  case  of  negligence,  as  in 
cases  of  spnrka  from  pas^ng  engines. — Poe  v. 
Southern  By.  Co.,  71  So.  997. 
<e»480(3)  (Ala.)  Where,  in  action  against  rail- 
road for  setting  a  fire,  there  Is  evidence  that 

Klaintiff's  building  was  ignited  by  fire  from  a 
>comotive,  burden  passes  to  road  to  show  tliat 
Bre  was  emitted  without  negligence  in  engine's 
construction,  equipment,  or  operation. — I'oe  T. 
Southern  Ry.  Co.,  71  Sa  997. 

RAPE. 

See  Bail,  4=3>49. 

I.  OFFENSES  Airo  RESPOKSIBtUTY 

THEBEFOB. 

^9  (Fla.)  Gen.  St.  {  3221,  defines  two  phas- 
es of  the  crime  of  rape,  one  on  a  child  of  Che 
age  of  10  years  or  more,  in  which  case  the  ele- 
ments of  force  and  consent  are  material,  the 
other  where  committed  cm  a  child  under  the  age 
of  10  years,  in  which  case  these  elements  are 
nt>t  material.— Russell  v.  State,  71  So.  27. 

II.  PROSECUTION  ANB  PUNISHMENT. 

(C)  Trial  and  Review. 

<3»59(8)  (Fla.)  In  prosecution  for  carnal  inter- 
course with  unmarried  female  under  18  years 
of  age,  committed  prior  to  Laws  1916,  c.  6974, 
it  la  not  error  to  charge  that  preriooa  chaate 


character  of  proeecutlng  witnesa  is  not  in  Issue. 
-Oorey  v.  State,  71  So.  32& 

RAT-PROOFING. 

S^He^Ui,^»^;  Municipal  Oorporations,  ^ 

REAL  ACTIONS. 

See  Ejectment;  Partition. 

«=»8(1)  (La.)  Transfer  of  real  estate  in  pro 
ceedinga  containing  informalities  rendering  title 
voidable,  cannot  be  set  aside  in  petitory  action 
against  third  possessor,  but  only  by  direct  actim 
of  Dullity  against  parties  to  transaction.- Rich- 
ardson T.  McDonald,  71  So.  084. 

REASONABLE  DOUBT. 

See  Criminal  Law,  «=p561,  789,  79& 

REBUTTAL 

See  Criminal  Law,  «3b37S,  683. 

RECEIVERS. 

See  Banks  and  Banking,  «s>77-82. 

.  RECITALS. 

See  Bills  and  Notes,  «=»ie6;  Judgment,  ^ 
130;  Taxation,  ^761. 


See  Baa 


RECOGNIZANCES. 
RECORDS. 


See  Appeal  and  Error,  «=>e27-661;  Criminal 
Law,  €=3398.  892, 1086-1124.  1144,  1177;  Eq- 
uity, «=s»428 ;  Homestead.  «=»4S,  166;  Land- 
lord and  Tenant  ®=»2tj;   Mandamus,  ^=982. 

(La.)  AfSdavit  by  former  owners  in  form 
of  notarial  act  disclaiming  title  to  land  and  ac- 
knowledginjt  title  and  posseasion  in  another  is 
proper  subject  of  inscription  on  books  of  record- 
fT  of  conveyances. — State  ex  rel.  New  Orleans 
Land  Ca  v.  Register  of  Conveyances,  71  So. 
773. 

<g=>20  (Ala.)  When  the  validity  of  the  record  of 
a  mortgage  is  put  directly  in  issue  by  the  plead- 
ings of  the  attacking  party,  the  attack  is  di- 
rect, and  the  attack  is  collateral  only  if  there 
are  no  proper  averments  against  the  record.- 
Knight  v.  Garden,  71  Sa  715. 

RECOUPMENT. 

See  Set-OflE  and  Counterclaim. 

RECUSATION. 

See  Judges,  «S916,  47. 

REDEMPTION. 

See  Chattel  Mortgages,  «=a294,  30O. 

REFERENCE. 

See  Bqnity,  «s»4ai. 

REFORMATION  OF  INSTRUMENTS. 

See  Cancellation  of  Instruments. 

n.  FBOOEEDINOS  ANB  BELIEF. 

€=»36(1)  (Ala.)  Bill  for  refonnatioD  and  fore- 
closure of  mortgage,  executed  by  defendants  and 
transferred  to  complainant,  held  sufficiently  def- 
inite in  its  averments  to  show  the  land  con- 
veyed, the  land  omitted,  and  the  intent  of  all  the 
parties  with  respect  to  it  when  execntinathe 
mortgage,  and  good  against  a  demurrer,— -War- 
ren V.  Grow,  71  So.  92. 
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REGISTRATION. 

See  Elections,  «aBlO& 

REHEARING. 

See  K«T  Trial 

RELATIONSHIP. 

SeeTnuta,  «s>89. 

RELEASE 

Sec  CompromlBe  mnd  Settlement;  Dower. 

I.  REQUISITES  AHD  VAUDITT. 

4s}24(2)  (Ala.)  An  offer  to  return  money  paid 
under  an  alleged  fraudulent  settlement,  if  with- 
in a  reaB<»iable  time  after  discovery  of  tbe 
fraud,  though  rejected,  is  as  effectual  to  rescind 
the  contract  as  if  accepted,  if  tbe  plaintiff  so 
considers  it— Beatty  r.  Palmer,  71  So.  422. 

Where  the  defendant  frequently  rejected  ten- 
der of  money  in  attempted  resciftBiou  of  an  al- 
leged fraudulent  release,  she  could  not  alter  her 
status  by  offering  on  tlie  trial  to  accept  it  and 
demandiniT  its  return. — Id. 

n.  CONSTRirOTION  AKD  OPERATION. 

^933  (La.)  Plaintiff,  bavinfc  sued  on  several 
claims,  does  not  by  acceptinK  payment  of  one 
with  express  reservation  of  rights  in  suit  waive 
right  to  prosecute  suit  on  remaining  claims, — 
Reynolds  v.  Board  of  Com'rs  of  Orleans  l^evee 
Dist.,  71  So.  787. 

ZEE.  PUBASnrG,  RVTOEHOE,  TRIAI^ 
AND  BEmW. 

^»52  fAla.)  Where  plaintiff,  injured  In  a  cross- 
ing accident,  made  a  settlement,  and  thereafter, 
in  a  suit  for  damaees,  alleged  Incapacity  and 
that  80  soon  aa  he  reaaonably  could,  after  dis- 
covery of  the  alleged  settlement  he  made  tender 
to  defeodant  of  the  sum  paid,  be  sufficiently  al- 
leged tender  at  the  earliest  practicable  moment. 
— Beatty  v.  Palmer,  71  So.  422. 

Replication  in  suit  for  personal  injuries  in 
crossing  accident  held  to  sufficiently  allege  that 
plaintiff  did  not  understand  the  settlement 
which  he  made  and  later  undertook  to  rescind. 
-Id. 

4s»55  (Ala.)  The  burden  is  on  the  plaintiff,  who 
sues  for  personal  injuries  after  attempted  rescis- 
sion of  a  release  of  his  claim  by  tender  of  money 

Eaid  under  the  settlement,  to  show  the  reasonn- 
le  promptitude  of  his  offer  to  rescind,  if  it  ia 
doiied  by  tbe  defendant.- Beatty  t.  Palmer,  71 
So.  422. 

^»56  (Ala.)  In  an  action  for  damages  for  per- 
sonal injuries  brought  after  attempt  to  rescind 
a  release  by  tender  of  money  paid  thereunder, 
It  is  immaterial  what  plaintiff  did  with  the  mon- 
ey after  rejection  ot  the  tender.— Beatt?  v.  Palm- 
er, 71  So.  422. 

In  an  action  for  personal  injuries  brought  aft- 
er attempted  rescission  of  a  release  by  tender  of 
the  money  paid  thereunder,  admissibility  of  the 
character  of  the  agency  and  of  the  identity  of 
principals  must  be  tested,  not  by  its  intrinsic 
force,  but  by  its  tendency,  in  connection  with 
other  evidence,  to  show  an  interest  in  such  agent 
in  securing  the  alleged  fraudulent  settlement 
—Id. 

Where  it  is  shown  that  defendant  and  her  hus- 
band were  absent  from  their  residence  for  some 
time  after  tbe  negotiations  of  a  release  of  plain- 
tiff's claim,  letters  from  plaintiff's  attorney  to 
them  seeking  to  make  a  rescission  of  tbe  settle- 
ment are  admissible  on  the  issue  of  promptitude 
of  tlie  rescisjjion. — Id. 

Admission  of  tbe  agent's  testimony  as  to  bis 
authority  in  making  a  tender  of  money  paid  in 
attempted  rcscituiion  of  a  release  Acid  not  erro- 
neous.— Id. 


«=»58(4)  (Ala.)  Evidence  held  to  present  a  ques- 
tion for  the  jury  whether  the  plaintiff  was  at 
tbe  time  of  making  a  release  incapable  of  mak- 
ing such  contract.- Beatty  v.  Pfilmer,  71  So. 
422. 

«958(6)  (Ala.)  Evidence  held  to  present  a  ques* 
tlon  tor  the  jury  whether  a  rdease  was  fraud* 
uleptly  obtained.— Beatty  t.  Palmer,  71  Sa  422. 

REMOVAL. 

See  Executors  and  Admlaistrators,  4s>35; 
Health,  «ss>7j  Landlord  and  ^DBnant,  ^3 
229H.  2S1.  253. 

RENEWAL 

See  Bills  and  Notes,  «s>139. 

RENT. 

See  Landlord  and  Tenant,  «S320S,  253;  Mort- 
gages, «sol99. 

REOPENING  CASE. 

See  Trial,  «»6& 

REPEAL 

See  Statutes,  ^168-170. 


REPLEVIN. 


See  Detinue. 


IT.  nSADINO  AND  EVIDENCE. 

4=»69(4)  (Miss.)  In  replevin  for  possession  of 
proper^  covered  by  trust  deed,  under  Code 
1906,  I  4232,  evidence  that  trust  deed  had  been 
extinguished  by  payment,  or  was  invalid,  is  ad- 
missible under  tbe  general  isane.— Mvnn  v.  Pot- 
ter, 71  So.  315. 

VIL  UABIUTIEB  ON  RONDS  AND 
UNDEBTAKIN08. 

^3 1 35  (Miss.)  In  replevin  for  a  horse  and  a 
cow  and  calf,  where  the  officer  levied  only  on  the 
horse,  which  was  released  on  defendants'  bond, 
judgment  on  the  bond  for  value  of  the  horse 
and  cow,  including  an  award  for  detention,  can- 
not stand,  as  the  cow  was  not  levied  upon. — 
Hill  T.  Petty,  71  So.  910. 

REPLICATION. 

See  Pleading,  «=>1S0. 

REPUGNANCY. 

See  Statutes.  «=»lt!0 ;  Trial,  ^143;  Wills, 
«=s>471:  Witnesses,  «s»380-3»3. 

REPUTATION. 

See  Criminal  Iaw,  «=a>S7a 

RES  ADJUDICATA. 

See  Judgment,  «=»570-735. 

RESCISSION. 

See  Canr^IlatiMi  of  Instruments ;  Contracts,  ^» 
252,  264;  Sales,  «s>117-129;  Vendor  and 
Purchaser,  «=302-lld. 

RES  GEST/E. 

See  Criminal  Law,  «:s»366;  Evidence,  «s»121, 
123. 

RESIDENCE. 

See  Domicile;  Elections,  «s»7S. 

RES  IPSA  LOQUITUR. 

See  Negligence,  «s>121,  136. 
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RESOLUTORY  CONDITIONS. 

See  Contracts,  «=»252;  Vendor  and  Parchaser, 

RESTRAINT  OF  TRADE. 

See  Monopolies. 

RESULTING  TRUSTS. 

See  Trusts,  «=»7B~89. 

RETIRING  PARTNERS. 

See  Partnership,  «s>242. 

RETREAT. 

See  Homicide,  ^118. 

RETURN. 

See  Appeal  and  Error,  <&»661;   Jury,  <S=>C8; 
Process,  ^=s>146  ;  Sheriffs  and  Constables. 


See  Taxation. 


REVENUE. 
REVIEW. 


See  Appeal  and  Etror;   Certioraii;  Criminal 
Iaw.  «s>11347-1178. 

REVIVAL 

See  Abatement  and  Revtral.  •«=»71,  72;  Sta^ 
□tee,  «S9170. 

REVOCATION. 

See  Gifts ;  Wills,  iS=>179,  183. 

RIPARIAN  RIGHTS. 

See  NaTigable  Waters,  «s»^l.  43. 


ROADS. 


See  Highways. 


RULES  OF  COURT. 

Bee  Conrts,  «=s>82. 

RUNAWAYS. 

See  Mnnfdpal  CorporatioDs,  43»70& 

SALES. 

See  Auctions  and  Auctioneers;  Commerce,  ^» 
40;  Evidence.  €=>441 :  Execution.  «S=»219- 
319;  Judicial  Sales;  Justices  of  the  Peace, 
«®=>135;  Mortgages,  ^©=J3;^5-575 ;  Municipal 
Corporations,  <&=j568.  571 :  Newspapers. 
3;  FleadiDff,  <&=»236:  Public  Lands,  «:=»55, 
61;  Taxation,  ^»639-816;  Vendor  and  Pur- 
chaser. 

L  BBQUISITES  Aim  TALIDITT  OF 
CONTRACT. 

^3l7  (Miss.)  Where  contract  of  sale  was  in 
name  of  retail  merchant  and  draft  for  purchase 
money  was  drawn  on  him,  the  fact  that  others 
were  interested  in  the  purchase  held  not  to  show 
that  there  was  no  contract  between  the  mer* 
chant  and  the  seller.— D.  Koscnbaum's  Sons  v. 
Davis  &  Andrews  Co.,  71  So.  3Sa 
^»22(3)  fAla.)  An  order  signed  by  defendant 
was  conditional,  where  reserving  the  right  to 
plaintiff  to  accept  or  reject  the  sale  made  by  its 
representative  and  defendant  could  coantermand 
at  any  time  before  acceptance.— Holmea  T.  Bloch, 
71  So..  670. 

^^53(1)  (Ala.)  In  an  action  on  a  contract  of 
sale,  the  question  whether  tbe  buyer  counter- 
manded the  order  by  mail  before  acceptance 
held  under  tbe  evidence  for  the  jury.— Holmes  v. 
Bloch,  71  So.  67a 


n.  ooNSTRvcnoir  of  cohtbaot. 

1  (3)  (Miss.)  In  an  action  for  failure  to  de- 
liver contracted  timber,  where  plaintiff's  testi- 
mony was  that  defendant  orally  contracted  to 
deliver  between  2,000,000  and  3,000,000  feet  of 
timber,  plaintiff  could  not  recover  for  more  than 
the  Bnialler  amount. — Arthur  Delapierre  Co.  T. 
Chickasaw  Lumber  Co.,  71  So. 

in.  MODIFIGATIOK  OH  RESCISSION 
OF  CONTRACT. 

(C)  ReaelaslOB  by  Bvrer. 

«s»l  17  (Ala.)  On  failure  to  deUver  on  time,  the 
bnyer  may  treat  the  contract  as  terminated,  or 
waive  the  time  limit  and  insist  on  delivery  wdth. 
in  any  reasonable  time.— Lowy  v.  Bosenerant, 

71  So.  439. 

^=s>  1 27  (Ala.)  When  the  seller  of  goods  fails  to 
deliver,  and  time  is  of  the  essence  ot  the  coo- 
tract,  the  buyer  is  under  no  duty  to  give  notice 
of  his  rescission  for  QondeliTery. — Lowy  t.  Rob- 
engrant,  71  So.  439. 

i9=»i29  (Ala.)  When  the  bnyer  of  goods  gives 
notice  of  bis  rescission  of  the  contract  for  non- 
delivery, he  must  rescind  the  whole  contract  un- 
equivocally and  without  reserratiou. — Lowy  t. 

Bosengrant,  71  So.  439. 

IV.  PERFORMANCE   OF  CONTRACT. 

(O)  Dellverr  and  Aooeptnnee  of  Goods. 

<&=>I6I(1)  (Miss.)  Seller  of  goods  shipping  on 
buyer's  order,  f.  o.  b.  and  giving  notice  of  ship- 
ment and  mailing  bill  of  lading,  held  entitled  to 
recover  price,  although  the  buyer  did  not  re- 
crive  the  notice  and  never  received  the  goods, 
which  were  destroyed  while  in  the  carrier's  pos- 
session.— Setbuess  Co.  t.  Home  Ade  Bottling 
Co.,  71  So.  30& 

«s»l6l(l)  (Min.)  Wl-cre  a  shipper  of  grain  to 
its  own  order  attached  draft  to  bill  of  lading  di- 

recting  bank  to  retain  bill  of  lading  until  pay- 
ment of  draft,  tbe  bank  was  shipper  s  agent  and 
delivery  of  unsound  grain  was  not  compliance 
with  uie  shipper's  obligation  to  deliver  sound 
grain.— D.  Bosenbaum'a  Sons  v.  Davis  &  An- 
drews Co.,  71  So.  38S. 

<^168(8)  (La.)  Where  seller  of  certain  brand 
of  floor  ships  another  brand  to  baker,  repre- 
senting it  to  be  of  same  grade,  and  baker  uses 
only  enough  to  find  that  it  is  of  inferior  grade, 
be  is  not  required  to  pay  for  portion  used.— 
Sbreveport  Mill  ft  Elevator  Oo.  t.  Stoehr,  71 
So.  9G1. 

^9170  (Ala.)  On  failure  to  deliver  on  time,  the 
buyer  may  treat  tbe  contract  as  terminated,  or 
waive  the  time  limit  and  insist  on  delivery  with- 
in any  reasonable  time;  and.  baviuK  done  the 
latter,  be  cannot  put  the  seller  in  default  with- 
out Srst  giving  notice  of  bis  desire  to  receive 
tbe  ^oods  with  the  offer  of  reasonable  time  for 
making  the  delivery.— Lowy  v.  Bosengrant,  71 
So.  439. 

®=)i70  (La.)  A  party  under  obligation  to  de- 
liver goods  at  once  cannot  wait  two  years  in 
spite  of  frequent  demands  and  then  seek  to  com- 
pel the  other  to  receive  titiem,  but  such  party 
does  not  forfeit  his  right  to  deliver  by  waiting 
formal  demand  for  delivery. — Watson  v.  Feibel, 
71  So.  585. 

«=»I76(1)  (Ala.)  Where  buyer  of  goods  to  whom 
delivery  Is  not  made  within  stipulated  time  evi- 
dences to  the  seller  a  purpose  to  contlnoe  tbe 
contract  in  force  or  to  reserve  to  himself  tbe 
right  to  insist  on  further  performance,  be  waives 
the  time  limit  and  the  parties  remain  bound  for 
a  reaamaUe  tim&r-Lowy  r.  Bosengrant,  71  So. 
439. 

|®=»I79(4)  (Miss.)  That  the  purchasers  of  grain 
removed  it  from  cars  before  they  paid  draft  and 
received  bill  of  lading  held  not  to  constitute  ac- 
ceptance precluding  subsequent  recovery  because 
grain  was  unmerchantable.— D.  Bosenbaum's 
Sons  V.  Davis  &  Andrews  Co.,  71  So.  388. 
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«s»l 81(12)  (Ala.)  Id  an  action  ander  Code 
1907,  §  3734,  by  a  purchaser  of  cotton  who 
claimed  that  the  bale  had  been  ■  water-packed, 
evidence  held  insufficient  to  establish  the  condi- 
tion alleged,  but  showed  tiiat  there  wan  no  fraud 
br^the  seller.— Wallace  v.  Crosthwalt,  71  So. 

mL  WABKARTIES. 

<s>272  (Miss.)  Where  grain  is  aoJd  to  a  retail 
merchant  by  a  wholesaler,  there  is  an  implied 
warranty  that  it  is  good  and  merchantable.— D. 
Bosenbaum'i  Sons  v.  Davis  &  Andrews  Co.,  71 
So.  388. 

VIII.  HBmPIM  OP  BUTER. 
(C)  Actloaa  tor  BrCMli  of  Ooatraot. 

4»4I  I  (Mian.)  Id  assumpsit  a  complaint  that 
defendant  willfully  refused  to  perform  a  con- 
tract of  sale  of  lumber  made  with  plaintiff  al- 
though able  to  do  bo,  and  attaching  copies  of 
tiie  contract  and  pertinent  correspondence,  Md 
suffldeDt  to  state  a  caose  of  action.— Ix^n  St 
Co.  V.  Chapman,  71  So.  807. 
^=5418(1-1)  (Miss.)  Id  action  for  failure  to  de- 
liver coDtracted  timber  for  plaintiffs  sawmill, 
Aeld  plaintiffs  could  recover  difference  between 
cohtract  and  market  price,  and,  if  unable  to  our- 
cbase  in  market  a  sufficient  amount  of  timoer, 
the  profits  they  would  have  made  on  this  re- 
mainder, and  any  other  proximate  damages. — 
Arthur  Delapiezre  Co.  t.  Chickasaw  Lumber 
Co.,  71  So.  872. 

(D)  AotlOBS  mmA  CovMtevelalms  fov  Bvonofc 
of  WarrmKty. 

«=>425  (Miss.)  Where  grain  delivered  does  not 
fulfill  the  implied  warrant  that  it  sbonld  be 
sound  and  merchantable,  the  buyer  may  retain 
it  and  recover  damages. — D.  Roeenbaum'a  Sons 
V.  Davis  &  Andrews  Co..  71  So.  38a 
«=»437(1)  (Miss.)  In  actlcm  by  buyer  for  seU- 
er's  breach  of  implied  warrant  of  Quality  of 
grain,  the  pleadings  held  not  to  raise  the  issue 
that  the  minds  of  the  parties  did  not  meet. — D. 
Itosenbaum's  Sons  v.  Davis  &  Andrews  Co.,  71 
So.  388. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Gonstitntlonal  Law,  «3»4S;  Public  Lands, 

I.  PRIVATE  SCHOOI.S  AHB  AOABE- 
BfllES. 

^s>2  (La.)  An  academy  organized  as  a  body 
corporate  and  politic  could  be  dissolved  by  the 
Legislature  by  Act  No.  24  of  1915  (Ex.  Sess.), 

firotecting  contract  rights  of  the  institution  and 
ts  creditors,  where  institution  had  aetuany 
ceased  to  exist  for  long  term  of  years. — School 
Poard  of  Caldwell  Parish  v.  Meredith,  71  So. 
209. 

An  institution  of  learning  oi^anlsed  as  a 
"body  politic  and  corporate"  and  parHaUy  en- 
dowed by  the  state  and  by  the  United  States  is 
a  quasi  public  oorporatioD. — Id. 

The  board  of  trustees  of  academy  are  without 
authority  to  dissolve  or  undertake  liquidation 
of  corporation  in  absence  of  charter  provision 
therefor.- Id. 

n.  PITBUO  SCHOOLS. 

(C)  Government,  OfBoera,  and  Dlafrlct 
Heetlnara. 

4^48(6)  (Miss.)  Wher^  the  county  superin- 
tendent of  schools  erred  in  judgment  and  discre- 
tion, but  there  was  no  fraud,  neitber  be  nor  bis 
bondsmen  are  liable  for  such  error  which  re- 
sulted in  overpayment  of  teachers,  etc.-— State 
T.  Green,  71  So.  171. 

(G)  TeaelierK. 

«3»I30  (Miss.)  Under  Code  1906,  H  4549,  4500, 
•t-'tOl.  held  that,  where  special  examiDations  are 


bad,  the  county  snperintendeDt  should  not,  snch 
applicants  to  teach  paying  a  fee  of  f2.S0,  also 
collect  the  fee  of  BO  cents  which  is  collected  on 
re?ular  ezamtnatioas. — State  T.  Green,  71  8a 
17L 

SECONDARY  EVIDENCE. 

See  Criminal  Law,  «s=»3&8-404 :  Evidence,  ^ 
15»-2«7. 

SECURITY. 

See  Attadiment.  «s»131. 138;  Gosti;  Payment. 
«=»46. 

SEDUCTION. 

See  Criminal  Law.  «=»4S1. 

n.  CRIBffnfAX  RESPONSIBILITT. 

<^=»40  [Ala.App.)  In  seduction,  where  defend- 
ant's correspondence  with  prosecutrix  was 
fdiown,  it  was  permissible  for  toe  prosecution  to 
show  that  some  of  the  letters  to  the  prosecutrix 
were  destroyed  at  bis  instance. — Herring  t. 
State,  71  So.  974. 

That  pregnancy  did  not  result  was  not  ma- 
terial; as  pregnancy  is  not  an  element  of  the 
offense  of  seduction.— Id. 

4=»44  (Ala.App.)  In  seduction  It  was  admis- 
sible for  the  prosecution  to  show  the  relations 
between  accused  and  prosecutrix,  bis  conduct 
toward  her,  whether  their  association  was  fre- 

?uent  and  of  an  intimate  character,  and  the 
act  that  accused  corresponded  with  her,  and  its 
duration  and  character.— Herring  v.  State,  71 
So.  074. 

4=>48  (Ala.App.)  The  uncorroborated  evidence 
of  the  woman  seduced  does  not  authorize  a  con- 
viction, but  corroboratory  evidence  as  to  any 
material  fact  which  satiraes  the  jury  that  she 
is  worthy  of  belief  is  snffldent — Herring  v. 
SUte,  71  So.  974. 

SELF-DEFENSE. 

See  HomicUe,  «=9ll6-118.  188,  80a 

SENTENCE 

See  Criminal  Law,  ^3»882. 

SEPARATE  ESTATE. 

See  Husband  and  Wife,  «=3l87. 

SEPARATE  MAINTENANCE. 

See  Husband  and  Wife,  ^297. 

SEPARATION. 

See  Trial,  «b»41. 

SERVANTS. 

See  Master  and  Serrant 

SERVICE. 

.See  ProCflBB. 

SERVICES. 

See  Work  and  Labor. 

SET-OFF  AND  COUNTERCUIM. 

See  Dismissal  and  Nonanit,  ^=»19. 

I.  NATUBE  AND  GBOUITOS  OF 
KEMQBST. 

^=95  (Ala.App.)  A  recoupment  applies  when 
abatement  claimed  sidings  out  of  or  is  closely 
related  to  contract  or  transactlrai  on  which  re- 
covery is  sought,  while  a  set-off  is  based  on  an 
independent  cause  of  action. — T.  L.  Farrow 
Mercantile  Co.  v.  Riggins,  71  So.  963. 
^6  (Ala.App.)  Code  1007,  ff  GSflO.  58t}5.  per- 
mitting a  Judgment  in  favor  of  defendant  against 
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plaintiff  on  a  ptea  ot  recoapment,  as  well  aa 
on  a  plea  of  set-off  fi^  the  amount  that,  de- 
fendant's claim  exceeds  tiiat  of  plaintiff,  bas 
not  enlarged  class  of  demands  wuich  may  be 
the  subject  of  recoupment— T.  L.  Farrow  Mer- 
cantile Co.  T.  Rinins,  71  So.  963. 

n.  SUBJEOT.MATT£R. 

$^41  (La.)  Defendant  cannot  plead,  in  com- 
pensation of  debt  due  by  him,  debt  of  plaintiff  to 
corporatiou  of  which  defendant  is  stockholder.— 
Ballard  t.  Thompscm,  71  So.  605. 

m.  OPxnEiATioir  Aim  effect. 

«=958  (Ala.App.)  Under  Code  1907,  S  SSUS,  on 
a  plea  of  recouiwaenL  if  claim  of  defendant 
equals  that  of  plaintific,  judgment  must  be  ren- 
dered for  defendant,  but  under  section  3666,  on 
a  plea  of  set-off,  under  such  circumstances,  de- 
fendant would  not  have  judgment,  except  that 
he  would  be  entitled  tu  have  bis  costs  sustained 
in  estaUlshing  set-off  taxed  against  plaintiff. — 
T.  Ll  Farrow  Mercantile  Co.  v.  Riggins,  71  So. 

SETTLEMENT. 

See  Acconnt  Stated;  CnnpromiH  and  Settle- 
ment. 

SEWERS. 

See  Drains. 

SHERIFFS  AND  CONSTABLES. 

m.  POWERS,  DUTTEB,  AUD  XJABXU- 
TIES. 

*=»I23  (Miss.)  Under  Code  1906,  S  4670.  nei- 
ther sheriff  nor  bondsmen  can  avoid  liability 
for  failure  to  make  return  of  execution  on 
ground  that  JudKment  is  invalid.-— Green  v.  Tay- 
lor, 71  So.  375. 

SHERIFFS  SALES. 

See  Newspapers,  ^=33. 

SIGNALS. 

See  Railroads,  «S9812. 

SIGNATURES. 

See  Mortgages,  «=>56. 

SUNDER. 

See  Ubel  and  Slander. 

SLAVES. 

See  Marriage,  «=>38.  40. 

SOCIAL  CLUBS. 

See  Taxation,  «s>24l. 

SPECIAL  LAWS. 

See  Statutes.  «=s>162. 

SPECIFICATION  OF  ERRORS. 

See  Appeal  and  Error,  4=»T26. 

SPECIFIC  PERFORMANCE. 

n.  CONTBAOTS  EirFOB0EABX.E. 

4=»29(2)  (Pla.)  Specific  performance  may  be 
decreed  against  a  conditional  vendor  where  the 
vendor's  letters  showed  the  contract  In  detail', 
except  the  identity  of  the  lot  sold,  and  the 
tenant  has  been  advised  of  the  change  of  owner- 
ship, and  the  vendor  has  accounted  to  the  ven- 
dee  for  the  rents.— Harvey  v.  Hayes,  71  Sa 
282. 

i@»35  (Ala.)  Contract  signed  by  husband  hav- 
ing no  written  authority  to-  convey  wife's  lands 
held  not  binding  as  SKftiust  her;  compliance 
With  Code  1907»      335S,  4494,  proriding  for 


the  alienation  of  lands,  not  being  shown. — Wood 
V.  Lett,  71  So.  177. 

While  equity  will  dispense  with  mere  form, 
and  enforce  a  contract  which  is  voidable  under 
the  statute  of  frauds  for  lack  of  proiwr  evi- 
dence, it  cannot  enforce  a  contract  of  a  wife 
to  convey  her  lands  not  properly  sinied  by  the 
husband,  since  that  is  a  condition  of  the  wife's 
power  to  contract — Id, 

Where  a  contract  could  not  be  specifically  en- 
forced when  made,  because  the  signature  of  the 
husband,  assenting  to  couTeyance  of  the  wife's 
realty,  did  not  comply  with  statute,  subsequent 
tender  of  a  deed  signed  by  a  wife  and  the  hus- 
band was  of  no  avail,  since  die  other  party  was 
without  recourse  between  the  signing  of  the 
contract  and  the  tender  of  the  deed.— Id. 
«=»43  (Ala.)  While,  under  the  statute  of  frauds, 
a  contract,  though  partialiy  performed,  which  is 
invalid,  cannot  be  enforced  against  the  party 
whose  signature  Is  insufficient,  the  statute  is 
sufficiently  complied  with  by  such  persona  bring- 
ing suit  foi  performance  of  the  contract. — Wood 
V.  Lett,  71  So.  177. 

IV.  PBOOEEDIITGB  AND  BELIEF. 

^»  1 05(3)  (Fla.)  Where  demand  was  made  on 
the  vendor  for  a  deed  only  a  week  before  his 
death,  and  he  put  off  the  vendee  on  a  plea  of 
his  physical  condition,  a  suit  brought  against 
the  vendor's  administratrix  soon  after  his  death 
to  enforce  specific  performance  was  brought 
with  reasonable  promptness. — Harvey  v.  Hayes. 
71  So.  282. 

1 1 6%  (Ala.)  On  demurrer  to  the  8uffl<daicy 
of  a  bill  for  specific  performance,  it  must  be  as- 
sumed that  a  Qusband  had  no  written  authori^ 
to  contract  to  convey  his  wife's  land,  where 
such  authority  Is  not  alleged  in  the  bill.— Wood 
V.  Lett,  71  So.  177. 

Os3>l2l(l)  (Ala.)  To  authorize  specific  perform- 
ance of  an  oral  contract  to  convey  land,  as  tak- 
en out  of  the  statute  by  part  performance,  its 
terms  must  be  establlshea  by  clear,  definite,  and 
Qoncontradictory  evidence. — Barnes  v.  white, 
71  So.  114. 

SPLiniNQ  CAUSES  OF  ACTION. 

See  Action,  «==>58. 

STATEMENT. 

See  Trial.  ^127. 

STATES. 

See  Taxation,  «»476. 

IV,  FISCAI.  If  AITAOEHEHT.  PUBXJO 
DEBT.  AND  SECUBITIES. 

«=>II9  (La.)  Act  No.  295  of  1914,  requiring 
foreign  fire  insurance  companies  to  pay  state 
treasurer  1  per  cent,  of  premiums,  to  be  turned 
over  to  officers  of  fire  departments  of  cities, 
towns,  and  villages,  under  penalty  of  $500  or 
revocation  of  license  to  do  business  in  state, 
is  not  violative  of  Const,  art.  58,  relating  to 
loan  of  credit.— Citizens'  Ins.  Co.  v.  Hebert, 
71  So.  955. 

«=s>i30  (La.)  Act  No.  295  of  1914,  requiring 
foreign  fire  insurance  companies  to  pay  state 
treasurer  1  per  cent,  of  premiums,  to  oe  turned 
over  to  otQcers  of  fire  departments  of  cities, 
towns,  and  villages,  under  penalty  of  $500  or 
revocation  of  license  to  do  business  in  state,  is 
not  violative  of  Const  art.  45,  prohibiting  pay- 
ment of  money  without  specific  appropriation. — 
atizens'  Ins.  Co.  v.  Hebert,  71  So.  955. 
^»I3I  (La.)  Dedication  to  Charity  Hospital  in 
New  Orleans  by  Act  No.  46  of  1904.  of  funds 
from  duty  on  auction  salea  is  not  specific  ap- 
propriation, within  Const,  art.  45,  limiting  such 
appropriations  to  term  of  two  years. — Board  of 
Administrators  of  Charity  Hospital  T.  Ricb- 
hart.  71  So.  735. 
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STATIONS. 

See  Railroads,  «=>5& 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  liimitatlon  of  Actions. 

STATUTES. 

For  statDtea  reLatlng  to  particular  subjects,  see 
the  various  specific  topics. 

X.  EKAOTMEHT.  REQUISITES.  AMD 
VALIDITT  IN  OENEItAI.. 

^8</2(l)  (Lb.)  Under  Const,  arts.  48.  50,  and 
Act  No.  14  of  1914.  incorporating  the  city  of 
Bogalasa  and  including  ttie  village  of  Richard- 
sontown,  which  was  passed  without  publication, 
held  valid.— State  v.  Landry.  71  So.  763. 
i&=»8i/2(2)  (Ala.)  An  act  of  the  Legislature, 
House  Bill  No.  approved  February  11, 

1015  (Loc.  Laws  1915.  p.  20)j  detachinj;  Maren- 
go county  from  the  Firat  judicial  circuit,  is 
not  violative  of  Const.  1901,  i  100.  in  that 

Eiiblication  of  the  intent  to  apply  therefor  was 
ad  only  in  Marengo  county.— Dawson  v.  State, 
71  So.  722. 

^=>8y2&)  (Ala.)  In  view  of  provisions  of  Loc. 
Acts  1915,  p.  293,  estahlishing  a  board  of  rev- 
enue for  Conecuh  county,  publication  of  proposed 
taw  during  a  recess  of  Legislature  in  1915  held 
sufficient,  under  Const.  1901,  S  100,  to  support 
an  enactment  at  next  sitting,  though  notice  de- 
clared that  enactment  of  the  law  would  be 
sought  at  the  next  session,— Dunn  t.  Dean,  71 
So.  709. 

^=s>l3  <Ala.>  Where  journals  of  the  House  of 
Representatives  showed  that  Loc.  Acts  1015,  p. 
293,  creating  board  of  revenue  for  Conecuh 
county,  was  referred  to  the  standing  committee 
on  ways  and  means  and  returned  approved  by 
committee  on  mining  and  manufacturing,  the 
law  was  invalid,  under  Const.  1901,  8  62,— 
Dunn  V.  Dean,  71  So.  709. 
«=>64(4)  (Ala.)  The  invalidity  of  section  16,  p. 
206,  Loc.  Acta  1915,  creating  a  hoard  of  rev- 
enue for  Conecuh  county  and  providing  for 
vacation  of  such  office,  held  not  to  overthrow 
the  entire  act.— Dunn  v.  Dean,  71  So.  709. 

n.  OEIVEBAI.  AND  SPECIAL  OB  LO- 
GAI.  I.AW8. 

^76(2)  (Ala.)  Loc.  Acts  1915,  p.  203.  estab- 
lishing  a  board  of  revenue  for  Conecuh  county 
and  aibolishing  the  court  of  county  commission- 
ers, held  valid  under  Const.  1901,  1  105,  not 
i-elating  to  a  subject  covered  by  general  law.— 
Dunn  v.  Dean,  71  So.  700. 

«ss»76(4)  (Ala.)  Loc.  Acts  1915,  p.  304.  f  1, 
creating  a  board  of  revenue  (or  Monroe  county, 
is  not  unconstitutional  under  Const.  lOUl,  i 
105,  forbidding  a  local  law  in  a  case  provided 
for  by  a  general  law.— State  v.  t^luughter,  71 
So.  410. 

«»89  (AJa.)  Loc  Acts  1915,  p.  394,  §  1,  cre- 
ating a  board  of  revenue  for  Monroe  connty, 
is  not  unconstitutional  under  Const  1901,  S 
104,  BUbd.  29,  forbidding  the  Legislature  to 
enact  a  local  law,  changing  county  boDndaries. 
—State  V.  Slaughter,  71  So.  416. 
^=993(3)  (Ala.)  Population  ia  a  valid  basis  for 
a  classification  made  in  good  faith  upon  which 
to  base  a  separation  of  couuties  in  wnich  there 
shall  be  a  county  treasurer  from  those  in  which 
the  office  ia  abolished.— State  v.  Bugg,  71  So, 
680. 

«s3iOI(l)  (Ala.)  Loc.  Acta  1915,  p.  394.  fi  1, 
treating  a  board  of  revenue  for  Monroe  coun- 
ty, is  not  violative  of  Const  1001,  I  104,  subd. 


29,  forbidding  enactment  of  local  law  for  con- 
duct of  dections.— State  Blangbter,  71  So. 
416. 

*=>  101(1)  (Ala.)  Loc.  Acta  1915,  p.  293,  creat- 
ing the  board  of  revenue  for  Conecuh  county 
and  providing  for  the  selection  of  one  member 
from  each  district  held  not  invalid  under  Const 
1001,  I  104.  subd.  20,  as  relating  to  tbe  conduct 
of  elections  or  designating  tbe  place  of  voting, 
etc.— Dunn  v.  Dean,  71  So.  709. 

1 02(2)  (Ala.)  Loc.  Acts  1015,  p.  293.  creat- 
ing the  board  of  revenue  for  Conecuh  county 
and  abolishing  the  connty  commissioner's  court, 
relieving  the  probate  judge  of  his  duties  and 
also  bis  allowance,  kefa  not  invnlld  under  Const. 
1<-H>1,  f  104,  subd.  24.  as  diminishing  or  increas- 
ing, etc.,  the  compensation  of  public  officers. — 
Dunn  v.  Dean,  71  So.  700. 

UI.  SUBJECTS  AND  TITLES  OF  ACTS. 

€=>  113(3)  (La.)  Act  No.  295  of  1914.  entitled 
"An  act  to  declare  and  detine  the  conditions 
upon  which  foreign  fire  insurance  companies, 
etc.,  doing  business  in  this  state,  may  engage 
and  carnr  on  business,  etc.,  and  to  provide  for 
the  distribution  of  funds  aiisiog  from  the  com- 
pliance with  this  act,"  is  not  violative  of  Const 
art  31,  reoairing  object  of  act  to  be  expressed 
in  title.— atisens'  InsL  Go.  t.  Hebert,  71  So. 
955. 

4^118(1)  (La.)  Acts  Bxtra  Seas.  1870,  Na  8. 
I  3,  relating  to  maricing  animals  and  entitled 
"An  act  relative  to  crimes  and  offenses,"  is  not 
violative  of  Const.  1888,  art.  114,  relating  to 
titles  of  acts.— State  v.  Dickerson.  71  So.  347. 
«s>ll8(2)  (La.)  The  anti-tmsC  acU  of  1800 
and  1015  held  not  violative  of  Const  art.  'AX, 
relative  to  title  and  subject-matter  of  statutes, 
^tate  T.  American  Sugar  Refining  Co.,  71  So. 

«»I20(S)  (Ala.)  Loc.  Acts  1015.  p.  293,  en- 
titled. "An  act  to  establish  a  board  of  revenue 
for  Conecuh  county,  •  •  *.  and  abolish  the 
court  of  county  commissioners,  *  *  *  "  is  not 
iuvalid  under  Const.  1001,  I  45,  declaring  that 
it  shall  contain  but  one  subject,  which  aball  be 
clearly  expressed  in  Its  title.— Dunn  v.  Dean, 
71  So.  700. 

^121(1)  (La.)  Provision  of  Act  No.  182  of 
1906,  S  3,  requiring  each  taxpayer  to  malce 
sworn  return  of  property,  is  within  scope  of  ti- 
tle of  act.  relating  to  equalization  of  assess- 
ments, and  not  violative  of  Const,  art  31,  re- 
lating to  BubjectB  and  titles  of  acts.— Calcasieu 
Trust  &  Savings  Banlt  v.  Wetherell,  71  So.  705. 
<S»I23(4)  (Fla.)  Laws  1011,  c.  0208  (Comp. 
Laws  1914.  SS  SS4a-884q),  relative  to  roads  and 
bridges  and  revenue  for  maintenance  and  re- 

fair  of  same,  held  not  violative  of  Const  art  3, 
16,  relative  to  the  title  and  subject-matter 
of  statutes. — Stewart  v.  De  Land-Lake  Helen 
Special  Road  and  Bridge  Dist.  in  Volusia  Coun- 
ty. 71  So.  42. 

•^125(1)  (Ala.)  Gen.  Acts  1915,  p.  348,  en- 
titled "An  act  to  abolish  the  office  of  county 
treasurer,"  is  not  invalid  under  Const  1901,  S 
45,  as  not  clearly  expressing  ita  subject,  though 
the  act  does  not  abolish  all  county  treasurers  in 
the  sUte.— State  t.  Bugg,  71  So.  600. 

rV.  AMENDMENT.  RE-VTSION,  AND 
COlilFIOATION. 

«=>I38{2>  (Miss.)  Laws  1912,  c.  232.  entitled 
"An  act  to  amend  and  enlarge  secUon  8074, 
Code  of  1906,  and  to  extend  and  enlarge  the 
provisions  of  the  same,"  etc.,  held  violative  of 
Const.  S  61,  providing  that  no  law  shall  be 
amended  by  reference  to  its  title  only.— Seay  T. 
Laurel  Plumbing  &  Metal  Co.,  71  So.  0. 
«=»I4I(2)  (La.)  Act  Na  182  of  1000.  relating 
to  equalisation  of  assessments,  is  independent 
legislation,  not  purporting  to  amend  or  re-euact 
any  law,  and  is  therefore  not  within  Const,  art. 
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82,  requiring  republication  of  acts  amended.— 
Galcanen  Trust  &  8avin«  Bank  t.  Wetherell, 
71  So.  766. 

V.  BEPEAIi^  SUSPENSION,  EXPIRA- 
TION. ANO  RJBVIVAL. 

®=3l58  (Fla.)  A  statute  does  not  repeal  prior 
statutes  b7  implication,  unless  sucb  is  clearly 
the  legislatlTe  intent.— Stevart  De  Land- 
Lake  Helen  Special  Road  and  Bridge  DIst  in 
Volusia  County,  71  So.  42. 

4=»I59  (Fla.)  Where  there  ia  a  material  repug- 
nancy in  Btatutory  regulations  or  auytluDg  from 
which  an  intent  that  a  later  statute  shall  super- 
sede a  prior  one  may  be  inferred,  it  will  be  giv- 
en that  effect— Sparkman  v.  State,  71  So.  34. 

€=;3l59  (Fla.)  The  earlier  of  two  acts  is  not 
repealed  by  implication,  unless  the  two  are  man- 
ifestly inconsistent  with  and  repugnant  to  each 
other.— Stewart  t,  De  Land-I>ake  Helen  Spe- 
cial Road  and  Bridge  Dist.  in  Volusia  County, 
71  So.  42. 

A  legislative  intent  to  repeal  prior  statutes 
or  portions  thereof  may  be  made  apparent, 
when  there  is  an  irreconcilable  repugnancy  be- 
tween the  two  acts. — Id. 

^9 1 6 1  (1)  (Ala.)  Where  a  new  law,  whether  in 
the  form  of  as  amendment  or  otherwise,  covers 
the  whole  subject-matter  of  a  former  law  and 
is  inconsistent  with  it,  and  evidently  intended 
to  supersede  and  take  the  place  of  it,  it  repeals 
the  old  law  by  implication.— Allgood  v.  Sloes- 
Sheffield  Steel  &  Iron  Co.,  71  So.  724. 

®=^I6I(1)  (Fla.)  That  a  statute  relates  to  mat- 
ters covered  in  whole  or  in  part  by  a  prior  stat- 
ute does  not  repeal  the  older  statute. — Stewart 
V.  De  Land-Lake  Helen  Special  Road  and 
Bridge  Dist  in  Volusia  Connty,  71  So.  42. 

Two  statutes  which  may  operate  on  the  same 
subject-matter  without  repugnancy  should  each 
be  given  the  effect  designed  for  them,  unless  a 
contrary  intent  appears.— Id. 

^=3162  (Fla.)  A  general  statute  covering  an 
entire  subject  and  designed  to  embrace  all  regu- 
laUons  of  the  subject  may  supersede  a  former 
statute  covering  a  portion  only  of  the  subject 
where  such  is  the  dear  intent,  though  the  two 
ere  not  wholly  repugnant — Sparkman  t.  State, 
71  So.  34. 

®=3l62  (Fla.)  The  rule  that  subsequent  laws 
abrogate  prior  laws  in  conflict  with  them  does 
not  apply  wbere  the  prior  act  is  special  and 
the  subsequent  act  general.- Stewart  v.  De 
Land-Lake  Helen  Special  Road  and  Bridge 
Dist.  in  Volusia  County,  71  So.  42. 

A  general  act  will  not  be  construed  to  repeal 
or  modify  a  special  one  embraced  within  its 
general  terms,  unless  it  is  a  general  revision  of 
the  whole  subject,  or  the  two  acts  are  so  repng- 
nant  as  to  indicate  a  legislative  intent  that  one 
should  repeal  or  modify  the  other. — Id. 

^=:>I64  (Ala.)  Where  an  amendment  changes 
the  whole  law  in  its  substantial  provisions,  it 
must  by  a  necessary  implication  repeal  the  old 
law  so  far  as  they  are  in  conflict— Allgood  v. 
Sloss-Sheffield  Steel  &  Iron  Co.,  71  So.  724. 

Where  a  statute  is  amended  "so  as  to  read 
as  follows,"  the  amendatory  act  becomes  a  sub- 
stitute for  the  original,  which  then  ceases  to 
have  the  force  of  an  independent  enactment,  and 
so  much  of  the  act  as  is  omitted  is  repealed. 
-Id. 

®5»170  (Ala.)  The  reneal  and  simultaneous  re- 
enactment  of  substantially  the  same  statutory 
provisions  is  to  be  construed,  dot  as  an  implied 
repeal  of  the  original  statute,  but  as  a  continu- 
ation thereof.— Allgood  v.  Sloss-Sheffield  Steel 
&  Iron  Co.,  71  So.  724. 


VI.  CONSTBUOTION  AND  OPERA- 
TION. 

(A)  Geaeral  Rule*  ot  Con«trvetloB. 

«s>l8l  (1)  ^la.)  The  legislative  intent  is  to  be 
determined  from  the  language  used,  the  subject- 
matter,  the  purpose,  and  all  other  relevant 
matters.— Sparkman  v.  State,  71  So.  34. 
®=3l90  (Ala.)  Where  a  statute  ia  plain  and 
unambiguous,  there  is  no  room  for  construction 
to  determine  its  meaning. — Ijoiiisville  A  N.  B. 
Co.  V,  Western  Union  Telegraph  Co.,  71  So. 

iia  -6  . 

<^I97  (Miss.)  "And"  will  be  construed  as 
"or"  in  Code  1906,  g  4252,  providing  for  exemp- 
tion of  "all  the  property  belonging  to  any  reli- 
gious or  charitable  society  or  banevoleat  order 
on  the  lodge  system  where  no  dividenrto  are  de- 
clared and  whe,re  the  revenues  thereof  arc  used 
for  fraternal  and  benevolent  purposes,"  so  as 
to  exempt  property  of  religious  institutions.- 
Adams  County  t.  Catht^c  Diocese  oi  Natchei, 
71  So.  17. 

®=>206  (Miss.)  A  statute  should  not  receive 
such  a  construction  as  would  render  any  of  its 
provisions  vain  and  useless.— McEeuzie  v.  Boy- 
kin,  71  So.  382. 

^211  (La.)  Where  the  title  of  a  statute  re- 
fers to  unlawful  acts,  and  the  body  of  the  act 
leaves  out  the  word  "unlawful,"  the  whole  net 
will  be  construed  to  refer  to  unlawful  acts.— 
State  T.  American  Sugar  Refining  Co.,  71  Sow 

^=>2I4  (La.)  The  statute  as  to  defaults  having 
been  taken  from  the  civil  law,  in  construing  it, 
the  construction  of  the  civil  law  by  courts  and 
law-writers  may  be  consulted.— Watson  v.  Fei- 
bel,  71  So.  585. 

€=>2I9  (Fla.)  When  the  meaning  of  an  act, 
such  as  Laws  1915,  c.  7120,  relative  to  the  fish- 
ing industry,  is  plain,  a  construction  contrary 
to  that  meaning  will  not  be  given  it  because  an 
executive  officer  grants  a  general  license  opera- 
tive outside  the  purview  of  the  act.— Ex  parte 
Perry,  71  So.  174. 

®=»225  (Fla.)  In  the  absence  of  express  repeal 
or  irreconcilable  repugnancy,  the  effect  of  a 
later  statute  on  a  former  one  rdating  to  the 
same  subject-matter  depends  on  the  legislative 
intent— Sparkman  v.  State,  71  So.  34. 
^=s>225  (Fla.)  Statutes  should  be  construed 
with  reference  to  the  Constitution  and  the  pur- 
pose to  be  accomplished,  and  in  connection  with 
other  laws  in  pari  materia,  though  they  do  not 
refer  to  each  other.— Stewart  v.  De  Idnd-Lakft 
Helen  Special  Road  and  Bridge  Dist.  In  Volusia 
County,  71  So.  42. 

Where  a  statute  embraces  only  part  of  a  sub- 
ject covered  comprehensively  by  a  prior  law, 
the  two  should  be  construed  together,  unless  a 
dilferent  lepislative  intent  appehrs ;  the  latter 
being  an  exception  or  qualiflcation  of  the  for- 
mer only  so  far  as  they  are  repugnant — Id. 
9=>225!^  (Ha.)  Two  acts  in  pari  materia, 
passed  at  the  same  session,  should  be  read  to- 
gether, and,  if  possible,  so  constmed  that  both 
may  be  effective.— Ex  parte  Perry,  71  So.  174. 

Where  there  is  a  necessary  conflict  between 
a  general  act  and  a  subsequently  enacted  local 
act  passed  at  the  same  ses8l<Hi,  the  latter  will 
prevail, — Id. 

<B=»225i/2  (Fla.)  On  conflict  between  general 
and  local  acts  passed  at  the  same  session,  the 
latter  will  prevail.— Ex  perte  Perry,  71  So.  174. 

Vn.  PLEADING  AND  EVIDENCE. 

®=»285  (Ala.)  In  determining  whether  a  statute 
was  enacted  with  constitutional  formalities,  the 
courts  may  look  only  to  the  journals  of  the 
legislative  houses.— Dunn  v.  Dean,  71  So.  709. 
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1  M(i;!   289 

8  'HO    824 

8  (iS7    266 

§1)  707-711   907 

S  700    266 

I  717    2ti4 

I  721   391,  878 

ili  722,  744   264 

§  755    571 
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§  1073    572 

8  1261    911 

an  1591,  1593    897 

§  U;03    868 

S  l(;.->0   300 

§  1;<16   166 

§  I  mill    801 

8  Ji^US    182 

81  2  m,  2491,  2494,  2509, 

2516,  2516a   868 

251Ht    746 

::597    314 

2508   ^   266 

2627    314 

2763    266 

2765    900 

2768    291 

2782    315 

2787,  2877,  2878    266 

3058,   3000   565 

3074.    Amended  by  Laws 

1912.  ch.  -£12   9 

8  3007,  3099   568 

3101    64.5 

3103    866 

3127    653 

3807    570 

3450    867 

3473    318 

3521    811 

8  3027,  3932    907 

g  4001    266 

88  4053.  4058   317 

§8  4100,  4176   382 

■  4232   815 

4233    «10 

4251    17 

4251d   28» 

42.52   17.  289 

4328.    Amended  by  Laws 

1908,  ch.  199    577 

4332    577 

{  4649.  4580.  4681   171 
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4670    375 

4775    28© 

4784   312,  376 

"  4830,  4840   827 

4853    161 

4857    259 

5078    4 

5086    300 


LAWS. 

1892,  ch.  93    902 

1892,  ch.  93.  I  13   902 

1908,  eh.  7«   904 

1908,  eh.  199    577 

1908,  ch.  239   U 

1912,  ch.  124   871 

1812.  ch.  141,  S8  1.  2   273 


1912,  ch.  144.  Amended 
by  Laws  1914.  ch.  209. .  643 

1912,  eh.  196,  S  13  380 

1912,  ch.  198,  §  5  320 

1912,  ch.  232   0 

1914,  ch.  124    645 

1914.  ch.  163    867 

1914.  eh.  209  643 


STEALING. 

See  Larceny. 

STENOGRAPHERS. 

See  Courts,  «s»67. 

STIPULATIONS. 

e=s>l4(l)  (La.)  A  Btipalation  between  the  par- 
ties held  to  aathorize  a  preaumption  that  the 
right  to  file  motion  for  new  trial  was  intencled 
to  be  waived,  and  to  preclude  dismissal  of  an 
appeal  on  the  ground  that  it  was  taken  prema- 
turely before  expiration  of  the  delay  within 
whioi  ordinarily  a  motion  for  new  trial  may  be 
filed.— Succession  of  Lefort,  71  So.  215. 

4=3>I8(1)  (Miss.)  In  action  for  overflow  of  land 
caused  by  defradant's  railroad  embankment, 
agreement  that  conditions  at  the  trial  were  sub- 
stantially the  same  as  those  existing  at  a  form- 
er trial,  in  which  plaintiff  bad  recovered,  held 
an  admission  of  liability,  leaving  only  the  ques- 
tion of  damages  for  the  jury.— Tazoo  &  M.  V. 
R.  Col  T.  SiUey,  71  So.  167. 

STOCK. 

See  Corpora^ons,  «=a90, 

STOCK  LAWS. 

See  Animals,  «bOO. 

STORAGE. 

See  Warehousemen. 

STREET  RAILROADS. 

n.  BEOirX.ATIOK  AHD  OPERATIOH. 

4s»8l(l)  {T«.)  Those  in  charge  of  street  car 

are  tinder  duty  even  without  notice  to  inform 
themselves  of  conditions  along  railway  and  be 
on  c<»istant  lookout  to  avoid  accidents.— Boy- 
Ian      New  Orleans  Ry.  &  Ught  Co.,  71  So. 

sea  ,     ^  , 

•s»85(l)  (La.)  Cars  have  right  of  way  because 
they  are  more  cumbersome  and  difficult  to  stop, 
but  in  other  respects  rights  to  use  of  highway 
are  equaL~Boylan  t.  New  Orleans  By.  &  Light 
Co.,  n  So.  860. 

^s>i5i2)  (La.)  Where  fire  apparatus  of  c^ty  is 
given  right  of  way  by  statute,  ordinance,  or  rule 
of  railroad  company,  persons  in  charge  of  street 
car  mnst  yield  to  ore  apparatus  and  use  every 
reasonable  precaution  to  avoid  collision.— Boylan 
T.  New  Orleans  Ry.  &  Light  Co..  71  So.  360, 

^=>98(8)  (La.)  Persons  crossing  street  car 
tracks  in  a  city  should  look  and  listen  for  ap- 
proadiing  cars.— Walker  Rodrignei,  71  So. 
499. 

^9llO(2)  <Ala.)  Where  the  complaint  In  an  ac- 
tion against  a  street  railroad  for  damages  to  an 
automobile  charged  a  neKligent  failure  to  guard 
an  excavation  with  sufficient  danger  signals,  a 
plea  alleging  by  way  of  conclusion  that  plaintiff 
"assumed  the  risk"  of  driving  between  the  lights 
was  a  plea  of  the  general  iss.ie. — K earns  v.  Mo- 
biie  Ught  &  R.  Co.,  71  So.  093. 
^^(17(3)  (Ala.)  The  sufficiency  of  signals  or 
barriers  to  give  reasonable  warning  against 
danger  in  a  street,  especially  with  respect  to  Its 


cliaracter,  is  generally  a  question  of  fact  for  the 
Jury.— Keams  t.  Bfobfle  L4ght  &  R.  Co.,  71  So. 

993. 

On  evidence  in  action  for  damages  to  an  auto- 
mobile driven  into  an  excavation,  the  question 
whether  two  rows  of  red  lights  about  eight  feet 
apart  on  each  side  of  street- railroad  track,  be- 
tween the  rails  of  which  tbore  was  an  excava- 
tion, constituted  a  reasonable  warning  to  trav- 
elers, held  for  the  jury. — Id. 

STREETS. 

S^^i^ways;  Municipal  Corporatkma,  «s> 

STRIKING  OUT. 

See  Criminal  Law,  «»696,  1167;  Pleading, 
«=>352;  Trial,  «s>92. 

SUBMERGED  LANDS- 

See  Navigable  Waters,  *=>36,  87. 

SUBSCRIPTIONS. 

See  Corporations.  «ss>90.  02*. 

SUBSTITUTED  SERVICE. 

See  Constitutional  Law,  ^809. 

SUFFRAGE. 

See  Elections. 

SUICIDE. 

See  Evidence,  ^»472 ;  Insurance,  9^9826. 

SUMMONS.. 

See  Process. 

SUPPORT. 

See  Vendor  and  Porchaaer,  4s>i9S4. 

SURETY  COMPANIES. 

See  Appeal  and  Error,  •S=::>380. 

SURETYSHIP. 

See  Principal  and  Snrety. 

SURVEYS. 

See  Boundaries,  ®=»54;  Public  Lands,  4=»25. 

SURVIVAL 

See  Abatement  and  Revival,  ^3>48-08. 

SWAMP  LANDS. 

See  Public  Lands,  «=>61. 

TALESMEN. 

See  Jury.  «»72. 

TAXATION. 

See  Constitutional  Law,  ®S92S4;  Counties,  <©=> 
190,195;  Highways,  €=3l22;  Insurance,  <@=> 
20 ;  Municipal  Corporations,  <S=s9o8 ;  Stat* 
utPB,  «=>121,  141. 
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I.  HATURE  AND  EXTEKT  OF  POWER 
IN  OENERAIi. 

<=>20  (La.)  Taxation  power  of  atate  has  no  Ja- 
risdicdon  over  persons,  or  property  outside  of 
state.— Citizens'  Ins.  Co.  v.  Hebert,  71  So.  955. 
^^24  (La.)  Assessments  for  local  purposes  do 
not  come  within  ConKt.  arts.  224,  227,  providing 
Lepislatare  can  itself  directly  exercise  taxing 
power  only  for  state  purposes. — Citizens'  Ina. 
Co.  T.  Hebert,  71  So.  965. 

Act  No.  295  of  1914,  requiring  foreign  fire 
insurance  companies  to  pay  state  treasurer  1  per 
cent,  of  premiums,  to  be  turned  over  to  offices 
of  fire  departments  of  cities,  towns,  and  villages, 
under  penalt:^  of  $500  or  revocation  of  license  to 
do  business  in  state,  is  not  violative  of  Const, 
arts.  224.  2i;7.— Id. 

4=92S  (Fla.)  The  legislative  determination  as 
to  what  constitutes  a  "county  purpose"  for 
which  taxes  may  be  assessed  will  not  be  made 
ineffectual  by  the  courts,  unless  some  constitu- 
tional provision  is  violated,  or  the  particular 
enactment  can  have  no  legal  or  practical  rela- 
tion to  any  county  purpose. — Stewart  v.  De 
Land-Lake  Helen  Special  Road  and  Bridge 
DisL  in  Volusia  County,  71  So.  42. 
^>29  (Fla.)  There  is  no  express  constitutional 
provision  as  to  special  assessments  for  local  im- 
provements, or  as  to  the  formation  of  taxing 
districts  for  particular  purpose8.~Stewart  v. 
De  Land-Lafae  Helen  Special  Rond  and  Bridge 
Dist.  in  Volusia  County,  71  So.  42. 

Where  the  case  does  not  conclusively  fit  it, 
the  determination  of  what  shall  he  a  taxing 
district  rests  with  the  Legislature,  free  from 
control  by  the  courts,  except  as  the  lecialatiTe 
power  may  be  limited  by  constitutional  provi- 
sions.—Id. 

n.  CONSTITUnONAI.  REQUIRE. 
MENT8  AND  RESTRICTIONS. 

€=>44  (Miss.)  Laws  1008,  c.  239,  authorizing 
an  assessment  in  a  named  county,  does  not 
violate  Const  f  112,  requiring  equalfl?  and 
uniformity  of  taxation  and  assessment. — Hor- 
ton  v.  King,  71  So.  9. 

^=>49  (Fla.)  The  "just  valuation"  required  by 
Const,  art.  9,  §  1,  is  not  secured  where  the 
valuation  of  some  property  is  higher  propor- 
tionately than  the  valuation  of  otber  property 
assessed  for  the  same  purpose.— Sparkman  r. 
State,  71  So.  34. 

m.  T.IAHn.TTT  <MF_PERBONB  AND 
PBOPERTT. 
(D)  BzemptloBB. 

«=>204(2)  (Miss.)  Statutes  creating  exemptions 
from  taxation  must  he  strictly  construed:  but 
the  rule  is  relaxed  as  to  exemptions  to  religious 
and  educational  institutionB,  as  to  which  legis- 
lative intention  governs. — Adams  County  v. 
Catholic  Diocese  of  Natches,  71  So.  17. 
4=i>204(2)  (Miss.)  Statutes  exempting  proi^erty 
from  taxation  are  to  be  strict^  construed 
Bgalnst  the  exemption. — New  Standard  Glab  t. 
McHaven,  71  So.  289. 

<^=>24l(l)  (Miss.)  The  property  of  a  social  club 
which  incidentally  dispensed  charity,  is  not  ex- 
empt under  Code  1906,  §  42S1,  par.  d,  exempting 
from  taxation  the  property  or  chaiilable  corpo- 
rationi;. — New  Standard  Club  v.  McRaven,  71 
So.  289. 

«=324l(2)  (Miss.)  Lands  of  incorporated  Cath- 
olic diocese,  rents,  of  which  were  used  to  main- 
tain orphans'  homes,  held  exempt  from  taxa- 
tion under  Code  1906,  §§  4251,  42r)2,  providing 
exemptiuns  of  property  used  for  charitable  pur- 

S ones.— Adams  County  V.  Catholic  Diocese  of 
latchez,  71  So.  17. 

€=»24l(3)  (Miss.)  A  social  club  which  collected 
dues  and  used  part  for  charitable  purposes, 
cannot  escape  taxation  under  Code  1!KMI,  S 
4252,  as  a  benevolent  order,  where  not  run  on 


REPORTER  1088 


the  lodge  plan.— New  Standard  Club  T.  Mc- 
Raven,  71  So.  289. 

^=^251  (Miss.)  One  claiming  to  fall  within  a 
statute  exempting  property  from  taxation  has 
the  burden  of  proof.— New  Standard  Glob  r. 
McRaven,  71  So.  289. 

V.  LEVY  AND  AISESUEHV. 

ffi}  AMesaors  aad  Pvoemdlasa  fr  Am- 
■ewmeat. 

^=9317(1)  (Fla.)  County  commisBtonem  have  no 
general  power  to  make  tax  assessments  but 
have  only  such  power  as  is  specially  conferred 
on  them  by  Acts  1907,  c.  5596.  {f  16,  17,  18, 
23,  24,  66,  to  secure  equalization  tax  values. 
— Sparkman  v.  State,  71  So.  34. 

ifJi  Mode  o(  Asaesameat  1b  Qeneral* 

€=>347  (Fla.)  Valuations  for  taxation  must 
have  jnst  relation  to  real  value  of  property,  and 
there  must  be  no  substantial  inequality  in  valua- 
tions of  various  kinds  and  items  of  property.— 
Graham  v.  City  of  West  Tampa,  71  So.  926. 

While  law  accords  range  of  discretion  to  of' 
ficer  substantially  complying  with  law  in  valu- 
ing property  for  taxation,  if  steps  required  are 
not  in  good  faith  actually  taken  and  valuations 
are  essentially  unjust,  assessment  is  invalid.— 
Id. 

«=»3e2  (Ala.)  Code  1907,  S  2260,  expressly  con- 
fers upon  the  county  tax  cmnmissioner  author- 
ity to  make  assessments  for  escaped  taxes  not 
more  than  five  years  preceding.— State  v.  Dosier 
Northington  Dru?  Co..  71  So.  427. 

After  an  escape  assessment  is  made,  it  be- 
comes due  and  payable  and  enforceable,  except 
only  that  under  the  terms  of  Code  1907,  S  229B, 
10  per  cent,  penalty  is  added. — Id. 

(D)  Mode  of  AssesBmeiit  of  Corporate 

Stock,  Property,  or  ReeeSptst 

<»=>406  (Ala.)  Under  Code  1907,  S  2082,  subd. 
9,  providing  for  taxation  of  corporations*  a  cor- 
poration's failure  to  make  statement  of  its 
solvent  credits  so  that  they  could  be  deducted 
from  assessment  of  its  corporate  stock,  while 
improper,  does  not  render  it  liable  to  subsequent 
taxation  on  such  credits  as  if  they  were  omitted 
property.— Bower  v.  American  Lnmber  &  Ex- 
port Co.,  71  So.  100. 

€=406  (Miss.)  Where  a  foreign  corptwation 
which  it  was  claimed  did  business  in  the  state, 
paid  no  taxes,  court  of  chancery  cannot,  in 
salt  by  the  revenue  agent,  assess  and  equaliie 
omitted  taxes,  and  render  a  personal  decree 
therefor ;  it  not  being  authorized  to  aespsa  taxeoL 
— Johnstm  v.  PniFer  Ufe.  Co..  71  So.  877. 

(K)  Aasessment  Rolls  or  Boole*. 

$=»42l(l)  (Miss.)  A  description  of  land  on  as- 
sessment roll  held  sufficiuit  without  the  aid  of 

?aroI  testimony.— Standard  Drug  Co.  v.  Pierce, 
1  So.  577. 

<§=>446  (Ala.)  The  assessm^t  and  valnation  of 
property  is  a  determination  in  ItB  nature  judi- 
cial, and  is  final,  unless  impeadwd  for  fraud  or 
lack  of  jurisdiction.- State  v.  DfwfcHvNorthing<- 
ton  Drug  Co.,  71  So.  427. 

Where  the  county  tax  ccMnmissioner  has  duly 
assessed  escaped  taxes,  and  the  taxpayer  has 
concurred  and  the  taxing  authorities  seek  no  an- 
nulment or  review  within  tjie  tax  year,  tlie  as- 
sessment becomes  final  and  binding  on  the  tax- 
payer and  taxing  authorities  after  the  expira- 
tion of  the  tax  year.— Id. 

(F)  B««mllBatlOB  of  AuewmeBta. 

«=»448  (Fla.)  Acts  1907,  c  5896,  covering  the 
general  subject  of  assessment  and  collection  of 
taxes,  held  to  supersede  the  previously  enacted 
chapter  5605,  which  covers  only  a  portion  of 
the  subject-matter  covered  by  the  later  statute. 
— Sparkman  v.  State,  71  So.  34. 
^=a449(l)  (Fla.)  Where  county  commissioners 
liave  exercised  the  jtower  gpeclaUy  etmferred  an 
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them  to  MCim  equalisation  of  tax  Taloea  and 
final  adjoanunent  has  been  taken,  their  power 
as  a  board  of  eqnaliiation  eeaeea.— Sparkman  t. 
State.  71  Bo.  84. 

(G)  Review,  Correetlon,  or  Settlns  Anlde 
of  AmcMrment. 

«s»4S3  (na.)Where  essential  reqolrements  of 
law  are  not  observed  in  valuing  propertr  for 
taxation,  and  valuatbns  are  shown  bj  admla- 
sioDB  to  be  excesBive  and  une<iual,  relief  may  be 
bad  in  equity,  though  proceedings  for  relief  from 
administratiTe  officers  have  not  been  utilized. — 
Graham  v.  City  of  West  Tampa,  71  Bo.  926. 
<S=3468  (La.)  Acts  No.  170  of  1808  and  No. 
63  of  1906  impose  the  mandatory  duty  on  police 
Jury,  sitting  as  board  of  reviewers,  to  take 
initiative  in  interest  of  state  and  correct  aaaess- 
ment  if  too  low.— Haynes  v.  Police  Jury  of 
Ouachita  Parish,  71  So.  244. 
«s»476  (Ala.)  Althoueb  the  right  of  general  and 
complete  supervision  is  given  to  the  state  tax 
commission  by  Code  1907,  |  2223,  yet.  in  view 
of  section  2260  and  other  statutes,  Its  power 
to  set  aside  tax  valuations  and  assessments  must 
be  exercised  before  the  end  of  the  current  tax 
year.— State  v.  Doster-NoTthlngtOB  Drag  Co., 
71  So,  427. 

«»485f2}  (La.)  The  police  jur;,  ritting  aa 
board  of  reviewers,  is  not  probioited  from  ob- 
taining information  as  to  value  of  property 
from  other  sources  than  assessors  and  tax- 

?ayer8.— Haynes  v.  Police  Jury  of  Ouachita 
arish,  71  So.  244. 

VIX.  PATKEirr  AHD  KEFUNDINO  OB 
BEOOVZIBT  OF  TAX  PAID. 

^s>526  (Ala.)  Under  Revenue  Law.  fi  16,  Code 
1007,  t  2403.  and  Acts  1011,  p.  184,  H  33e,  33g. 
and  despite  Acts  1916,  p.  405,  S  18,  and  sec- 
tion 8  of  the  Bavenue  Law,  corporation  fran- 
chises are  payable  on  January  1st,  and  the 
franchise  should  be  issaed  for  the  whole  year. 
—Williams  v.  State,  71  So.  09. 
«3>526  (Ala.)  The  tax  year  commences  October 
1st  and  ends  September  30th. — State  v.  Dostar- 
Northington  Drug  Co..  71  So.  427. 
4=»530  (Ala.)  Where  a  tax  charged  on  a  sub- 

rt  of  taxation  has  been  once  seasonably  paid, 
cannot  be  again  rightfully  collected  or  aa- 
■eased. — Bower  v.  American  Lumber  &  Export 
Co..  71  So.  100. 

Where  taxes  on  solvent  credits  had  already 
been  paid  as  a  part  of  the  value  of  a  corpora- 
tion's capital  stock,  held,  that  the  fact  that  the 
corporation  at  the  demand  of  the  tax  collector 
Tolontarily  furnished  a  return  of  wach  eredita 
does  not  render  it  liable  to  taxation  thereon. 
—Id. 

4=»54l  (Ala.)  Where  a  corporation  which  had 
omitted  a  statement  of  its  solvent  credits  at 
the  request  of  the  tax  collector  furnished  a  re- 
port of  such  credits,  and,  though  taxes  were 
not  due,  paid  them  to  avoid  the  collector's  levy- 
ing execution  on  Its  property,  it  was  entitled 
to  reeorer  such  payment. — Bower  v.  American 
Lumber  &  Export  Go.,  71  So.  100. 
4=:»543(1)  (Ala.)  Where  a  corporation,  to  avoid 
levy  of  execution  on  its  property  paid  taxes  Il- 
legally assessed,  held,  that  it  was  not  entitled 
to  equitable  aid  in  recovering  such  taxes;  for 
it  might  have  withheld  payment  or  invoked  the 
remedy  provided  by  Code  1907,  tt  2340-2347.— 
Bower  v.  American  Lamber  ft  Export  Co.,  71 
So.  100. 

Tin.  COIXEGTZOR  AUnD  EKFOROE- 
MEMT  AOAIN8T  PEBSOITS  OB 
PEBSONAI.  PROPmtTT. 

(A)  Collectors  and  ProcecdlnsB  for  Col- 
le«tl«m  tB  Qemeral. 

4=»a68(8)  (Ala.)  Application  of  taxes  paid  by 
tax  collector  to  county  treasurer  to  payment  of 


taxes  for  preceding  year  by  authority  or  con- 
sent of  collector  was  conversion  creating  liabil- 
^^on  c<dlector*B  bond.— State  v.  Tini^  71  So. 

(C)  Ranedlcs  for  "Wrongtul  EnforoemettC* 

«»604  (Ala.)  Equity  will  afford  no  relief  to  or 
for  a  cfHUplalning  taxpayer  or  one  assessed  as 
a  taxpayer,  unless  bia  case  presents  some  spe- 
cial matter  of  equitable  ctHcnisance;  mere  il- 
legality, hardship,  or  irregnlarity  being  insuf- 
ficient—Bower  V.  American  Iiumber  &  Export 
Co.,  71  So.  100. 

IZ.  MAI.E  OF  LAUD  FOB  HOMPAT- 
MBITT  OF  TAIL 

^=3639  (Ala.)  The  power  of  the  probate  court 
in  proceedings  for  the  sale  of  property  for  de- 
linquent taxes  is  limited  and  statutory,  and,  to 
sustain  its  judgment,  the  recoM,  in  the  aimmoB 
of  other  proof  of  the  regularity  of  the  proceed- 
ings that  went  before,  should  ^ow  die  ucta  es- 
sential to  its  jurisdiction.— Gllliland  v.  Arm- 
strong, 71  So.  700. 

«=>658(3)  (Ala.)  Under  Code  1007,  |  2272,  no- 
tice of  proceeding  for  sale  of  land  for  delin- 
quent taxes,  while  importing  notice  to  the  par- 
ty named  who  bad  died  before  the  decree  was 
rendered,  held  not  to  import  notice  to  her  per- 
sonal representative.— GUIiland  v.  Anuatrong, 
71  So.  700. 

«=3662  (Ala.)  Where  a  notice  of  a  tax  sale  to 
the  person  assessed  or  his  personal  representa- 
tive lias  been  lost  or  mislaid.  It  is  competent  to 
prove  its  contents.— QUliland  v.  Armstrong,  71 

So.  700. 

^»669  (Miss.)  Where  taxes  were  assessed 
against  the  joint  owners,  held,  that  one  of  them 
having  paid  his  assessment,  the  collector  could 
not  apportion  the  assessment  against  each,  and 
on  the  failure  of  the  other  validly  sell  his  in- 
terest-Fountain V.  Joullian,  71  So.  2. 

•^689(2)  (La.)  A  sale  of  property  by  the  state 
under  Act  No.  80  of  1888  is  not  a  "sale  of  prop- 
erty for  taxes"  within  Const.  1898,  art  233, 
providing  that  no  such  sale  shall  be  set  aside, 
except  for  certain  causes,  unless  proceeding  be 
infitituted  within  three  years.— Oilmore  T.  Erost- 
Johnson  Lumber  Co.,  71  So.  586. 

XI.  TAX  TITLBS. 

(B)  Tbx  Deeds. 

«=»76l  (Miss.)  Under  Code  1006,'  |  4328^ 
amended  by  Laws  1008,  c.  199,  and  C!ode  1006, 
1  4332,  a  tax  deed  dated  subeequent  to  the 
day  for  tax  salea  is  not  void,  but  continuance 
of  the  m\o  to  that  day  may  be  proved  hy  naroL 
—Standard  Drug  Co.  v.  Pierce,  71  So.  577. 

«=3764(2)  (Miss.)  A  description  of  land  in  tax 
deed  as  "south  %  of  north  ^  lot  6,  block  113. 
Kamper  &  Whinnery  No.  2,"  Forest  county. 
Miss.,  together  with  the  assessment  roll  and 
parol  testimony  identifying  the  description,  held 
sufficient  to  identify  the  land.— Standard  Drug 
Co.  V.  Pierce.  71  So.  577. 

«s>775  (Miss.)  Describing  land  In  the  tax  deed 
as  "south  %  of  north  ^,  lot  S,  block  IIS,  Kam- 
per ft  Whinnery  No.  2,"  Forest  county.  Miss., 
held  sufficient  to  make  competent  the  assessment 
roll  and  parol  testimony  identifying  the  land 
as  being  in  a  certain  city. — Standard  Drug  Co. 
V.  Pierce,  71  So.  577. 

^788(5)  (Ala.)  Under  Ode  1007,  |  2207,  the 
probate  judge's  deed  in  a  tax  sale  Is  only  "prima 
facie  evidence  of  the  regularity  of  all  proceed- 
ings subsequent  to  the  judgment  recited  there- 
in," and  does  not  cure  defects  in  the  record  of 
the  judgment  and  its  necessary  antecedent  pro- 
ceedings,—Gilliland  V.  Armstrong,  71  So.  700. 
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(O)  AMoBS  <o  OoBflFH  or  Trr  Title. 

^»805(2)  (La.)  The  prescription  of  three  yean 
ui.der  Act  No.  100  of  1874L  1  S,  like  the  five-year 
prtecriptioQ  under  Ov.  Coae  art.  3643,  cannot 
Mt&t  an  action  of  nallity  founded  on  a  radical 
defect  in  a  tax  lale.— Gilmore  v.  Froat-Johnson 
Lumber  Co.,  71  So.  636. 

«3>805(4)  (La.)  Tb»  three-jear  prescription  un- 
der Const  ISw,  art.  233,  does  not  commence 
until  the  tax  deed  ia  duly  recorded,  whether  the 
tax  sale  was  made  before  or  after  adoption  of 
the  Constitution.— Gilmore  t.  FroatJoluiion 
Lumber  Co.,  71  So.  636. 

«s>809(2)  La.)  Under  Act  No.  101  of  1808,  re- 
latins  to  fluitii  for  confirmation  of  tax  titles, 
failure  to  verify  petititm  does  not  Justify  con- 
clusion that  appointment  of  curator  ad  hoc  was 
aot  without  sufficient  showing  as  to  existence 
or  whereabouts  of  former  owner. — Hamburger 

Purcell,  71  So.  766. 
-^»8I6  (Ia.)  Judgment  of  court  having  Juris- 
diction ci  subject-matter,  under  Act  No.  101  of 
1886,  confirming  title  of  purchaser  at  tax  sale, 
cannot  be  collaterally  attacked  in  suit  by  own- 
er, under  Act  No.  38  of  1008,  to  estabUsh  title. 
— Hambtuser  t.  Purcell,  71  So.  766. 

TEACHERS. 

Bm  Schools  and  School  Districts,  «s>13a 

TELEGRAPHS  AND  TELEPHONES. 

See  Commerce,  4s»8:  Eminent  Domain, 
47;  Ubel  and  Slander,  «99. 

I.  ESTABIiISHMEirT.  COHBTBUCTIOV, 
AKD  MAIHTEKAlfOE. 

«s»ll  (AU.)  Code  1007,  J  6817.  does  not,  in 
connection  with  Const.  1001,  |  242,  give  tele- 
graph companies  an  easement  along  railroad 
rights  of  way. — Louisville  &  N.  R.  Co.  v.  Wes- 
tern Union  Telegraph  Co.,  71  So.  118. 

A  contract  giving  a  telegraph  company  the 
right  to  maintain  Its  wires  along  a  railroad 
right  of  way.  kM  not  to  give  it  a  permanent 
easemenL— Id. 

n.  BEOUI^TIOK  AlTD  OPEBATION. 

^=>27  (Ala.)  The  damages  recoverable  for 
breach  of  a  contract  made  in  Alai>ama,  to 
transmit  a  message  to  Illinois,  Includes  dnm- 
ages  for  mental  distress,  though  such  damazes 
CQuld  not  be  recovered  under  the  laws  of  Illi- 
nois.—Woatern  Union  Telegraph  Co.  v.  Faviah, 
71  So.  183. 

^936  (Ala.)  It  is  the  duty  of  a  telegraiA  com- 
pany to  exercise  due  care  and  skill  to  transmit 
and  deliver  telesrams  with  substantial  accu- 
racy.— Western  Onion  Telegraph  Co.  v.  Favish, 
71  So.  IS.'t. 

«=>39  (Ala.)  Telegraph  company  held  guilty  of 
breach  of  duty  in  changing  a  message  so  as  to 
lead  plaintiff  to  believe  that  bis  wife,  instead  of 
ber  father,  was  operated  upon,  rendering  it 
liable  at  least  to  nominal  damages.— Western 
Union  Telegraph  Co.  v.  Favish,  71  So.  183. 
^54(5)  (Miss.)  Under  Const  1890,  1  105, 
stipulation  limiting  amount  of  damages  in  un- 
repeated  telegraph  message  held  void,  so  that 
the  defendant  was  liable  for  actual  damages 
for  mistake  in  transmitting  a  message. — West- 
ern Union  Telegraph  Co.  v.  Bassett,  71  So.  750. 
«=66(2)  (Ala.)  Where,  in  an  action  for  dam- 
ages due  to  a  change  In  the  wording  of  a  tele- 
gram, the  question  was  whether  the  addressee 
was  Justified  in  concluding  that  his  wife  in- 
stead of  her  father  had  been  operated  upon,  held, 
that  evidence  that  she  had  not  entirely  recover- 
ed from  a  prior  operation  was  properly  admit- 
ted.—Western  Union  Td^japh  Co.  T.  Favish, 
71  So.  183. 

^=»67(1)  (Ala.)  Where  plaintiff  is  induced  by  a 
change  in  a  telegram  to  believe  that  his  wife  in- 
atead  oC  ber  father  has  been  operated  upon,  the 


expense  of  a  prompt  trip  undertaken  by  him 
to  be  with  her  held  part  of  the  dtamagea  recov- 
erable under  a  count  stating  a  cause  of  action 
in  tort.— Western  Union  Telegrapb  Co.  v.  Fav- 
ish, 71  So.  183. 

®=>67(5)  (Ala.)  Action  of  the  addressee  of  a 
telegram  in  {Hwmptly  making  a  trip  to  be  with 
his  wife,  in  consequence  of  a  cbange  in  a  tele- 
gram whereby  be  was  Induced  to  believe  that 
she  had  been  operated  upon,  held  to  be  a  con- 
sequence of  the  breach  which  was  within  con- 
temidatloa  of  the  contractiu  parties.— Westen 
Union  Tdegraidi  Co.  t.  ViviA,  71  So.  183. 
«=3>e7(6)  (Miss.)  Expenses  Incurred  by  plain- 
tiff in  taking  bis  baseball  team  to  games  by 
reason  of  the  change  of  the  words  '^o  gnai^ 
enty"  in  a  message  relating  to  such  games,  to 
the  words  "to  guaranty,"  Md  a  direct  cmiae- 
quence  of  the  negligence,  and  recoverable.— 
Western  Uairai  TusgranlL  Co.  t.  Baaeett,  71  So. 
760. 

•8=»68(1)  (Aflaa.)  Where  tender  of  menace  was, 
by  mistake,  notined  that  plaintiff  was  "unknown 

at  the  courthouse,"  held  plaintiff  could  not  re- 
cover compensatory  damages  for  mental  suffer- 
ing.—Western  Union  Telegraph  Co.  t.  Bagsdale, 
71  So.  818. 

4=»69  (Miss.)  In  an  action  against  a  tdegrsph 
company,  where  It  appeared  that  the  mistakn 
were  not  made  by  willful  or  gross  negligence, 
but  in  good  faith,  punitive  damages  were  not  re- 
coverable.—Western  Union  Tuegnph  Ga  v. 
Bagsdale,  71  So.  818. 

«=»70(1)  (Ala.)  In  an  action  for  damages  from 
change  in  a  telegram  sent  plaintiff  by  his  wife, 
in  consequence  at  which  plaintiff  made  a  trip 
to  see  his  wife,  heU,  that  the  damages  reeorer- 
able  included  not  only  the  expense  of  the  trip, 
but  tbe  cost  of  the  message  and  the  valne  of  the 
time  lofit  by  him.— Western  UnltMi  Tel^raidi 
Co.  r.  Favish,  71  So.  183. 

e=>73{l)  (Ala.)  Whether  the  addressee  of  a 
telegram  which  aa  delivered  read  "have  operated 
on"  instead  of  "papa  operated  on,"  was  rea- 
sonably warranted  in  concluding  from  the  mes- 
sage that  tbe  sender,  his  wife,  had  been  opa>- 
atcd  on,  Wield  for  Jury.— Western  Union  T^ 
graph  Go.  v.  Favirii,  71  So.  183. 
«=»73(5)  (Hiss.)  Where  a  telegraph  company 
failed  to  deliver  a  message  within  proper  Umite. 
and  due  to  neglect  of  its  servants  to  transmit, 
and  without  other  excuse,  and  the  addressee 
sued  for  punitive  damages,  it  was  error  to  re- 
fuse  to  submit  that  iwue  to  the  Jury.— PosUl 
Telegraph-Cable  Co.  v.  Ross,  71  So.  904. 

€»74(6)  (Ala.)  Where  the  petitioner  in  an  ac- 
tion for  damages  for  the  incorrect  transmission 
of  a  telegram  contained  two  counts,  one  ex  delic- 
to, tlie  other  ex  contractu,  and  it  appeared  that 
damages  for  mental  distress,  though  recoverable 
under  the  latter  count  could  not  be  recovered 
under  the  other,  error  could  not  be  predicated 
on  the  refusal  of  instroctiona  which  failed  to 
recognise  this  distinction.- Weston  Union  Tde- 
graph  Co.  v.  FaviA,  71  So.  183. 
€=»78(1)  (Slisa)  It  is  error  to  instruct  per- 
emptorily for  plaintiff  In  her  suit  for  the  stat- 
utory penalty  of  $25,  provided  by  Laws  1008,  c. 
76,  for  failure  to  deliver  a  message;  the  statute 
expressly  applying  only  to  delay  in  delivery  or 
incorrect  transmission.- Postal  Tel^rapb-Osble 
Co.  r.  Boss,  71  So.  004. 

TENANCY  IN  COMMON. 

See  Taxation,  «s»660. 

n.  MUTUAl   BIGHTS.  DUTIES,  AHD 
LIABII.ITIES  OF  COTEKANTB. 

^s»l5(2)  (Flo.)  Open,  notorioos,  continuons  ad- 
verse possession  by  one  cotenant  will  ripea  into 
title  BB  against  other  cotenant  tmly  when  char- 
acter of  possession  has  been  brought  home  to 
the  latter  and  continued  thereafter  for  seves 
years.— Christopher     Mnngen,  71  So.  626. 
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TENDER. 

See  Mortgas«a,  «s>300,  S35;  BdeaBe,  «s>52. 

4=»18  (MIbb.)  a  tender  once  made  ie  laefEectual 
for  any  purpose  if  not  kept  good.— Smitb  Wil- 
liams-Brooke Co.,  71  So.  648. 

^24  (Min.)  Whui  the  benefit  of  tender  ii 
claimed,  the  mon^  mast  be  prodaeed  and  placed 
la  the  custody  of  the  ctnrt  m  that  it  may  be 
awarded  to  the  proper  party.— Snith  t.  Wil- 
liams-Brooke Co..  71  So.  648. 

THEFT- 

See  Xareeny. 

THREATS. 

See  Homidde,  «=»158. 

4s»IO  (Miss.)  Where  the  mayor  commissioner 
and  ez  officio  justice  of  the  peace  of  a  city  in 
good  faith  and  oot  of  friendship  informed  a 
mother  that  her  son  was  saspected  of  burning 
buildings,  and  advised  her  to  take  him  and 
leave  the  city,  be  is  not  liable  In  an  action  for 
threat  of  malidons  prosecution  of  the  son  to 
ptudtiTe  damages— Meek  t.  Harris,  71  So.  1. 

TIMBER. 

See  Logs  and  Zjogging ;  Trespass,  C=>B2. 

TIME. 

See  Adrerse  Possession.  ^sAl;  Appeal  and 
Error,  ^s»344^345,  eS7;  Bills  and  Notes. 
«9894:  Continuance ;  Contracts,  «=>211, 
301,  EHectiong,  «=9lOS;   Eminent  Do- 

main, «=s>124,  320;  Exceptions,  Bill  of; 
Frauds,  Statute  of,  <8s=>49,  60 ;  Homestead, 
^>55;  Homidde,  «=>204;  Indictment  and 
Information.  «=s>l76;  Intereat,  <^39;  In- 
toxicating Liquors^  ^=»223:  Justices  of  the 
Peace,  ®=>164;  Mechanics'  Liens,  «=132; 
Municipal  Corporations,  4s>812;  Taxation, 
«=s»476;  Trial,  «=>76,  92. 

«=>3  (Ala.)  The  use  of  the  word  "within"  as  a 
limit  of  time,  or  decree,  or  space,  embraces  the 
last  day,  or  degree,  or  entire  distance,  covered 
by  the  limit  fixed.— Rice  v.  J.  H.  Beavers  &  Co., 
71  So.  669. 


(Ala.)  As  defined  by  statute  and  within 
tiie  meaning  of  the  law,  a  day  means  24  hours, 
the  period  of  time  between  any  midnight  and 
the  midnight  following. — McKinnon  v.  City  of 
Birmingham,  71  So. 

^8  (Ala.)  Under  Code  1907,  S  3019.  where 
Judgment  was  entered  May  19th,  and  bill  of  ex- 
ceptions was  presented  on  August  19th,  92  days 
thereafter,  a  motion  in  the  Supreme  Court  to 
strike  the  bill  of  exceptions  will  be  granted.— 
Rice  T.  J.  H.  Beavers  &  Co.,  71  So.  659. 

^9»9a)  (Ala.)  Under  Code  1907,  i  11.  as  to 
computing  time,  where  a  statute  fixes  the  time 
within  which  sn  act  may  be  done,  the  first  day 
must  be  excluded  and  the  last  day  included.— 
Bice  v.  J.  H.  Beavers  &  Co.,  71  So.  050. 

®=>9(2)  (Miss.)  Under  Code  1906,  gi  1606, 3103, 
as  to  limitation  of  actiona.  where  judgment  was 
rendered  on  October  31,  1907,  suit  thereon,  be- 
gun October  31,  1914,  was  not  barred.— Hatties- 
burg  Grocery  Co.  v.  Tompkins,  71  So.  866. 

^»9(7)  (Ala.)  A  bill  of  exceptions  presented  to 
the  trial  judge  June  2Sth  was  more  than  90 
days  from  March  29tb,  the  date  on  which  judg- 
ment was  rendered  and  would  be  stricken  on 
motion  of  the  appellee. — Clark  t.  Watson,  71 
So.  95. 

I  (Miss.)  In  computing  the  period  for  bar 
of  an  action  by  lapse  of  time,  fractions  of  days 
will  not  be  considered.- Hattiesbarg  Grocery 
Co.  T.  Tompkins,  71  So.  866. 


TITLE. 

See  Adverse  Possession :  Ejectment,  <^14 ; 
Eminent  Domain^  4=>320;  Insurance,  4s> 
2S2,  330;  Landlord  and  Tenant,  ^63; 
Statutes,  «=b211:  irazatl<m.  ^761-816; 
Vendor  and  pDrchaier,  ^aaw^ 

TOOLS. 

See  Master  and  Servant,  <C=»12& 

TORTS. 

See  Ctmspiracy;  Death;  Prand;  TJhet  and 
Slander  ;  Malicious  Prosecution ;  Master  and 
Servant,  4=987-330 ;  Municipal  Corpora- 
tions, «s>755-816 ;  Negligence ;  Threats ; 
Trespass;   Trover  and  Conversion. 

^=32  (Ala.)  The  measure  and  elementa  of  the 
recovery  for  tort  is  that  prescribed  by  the  law 
of  the  place  where  the  tort  is  committed.— West- 
em  Union  Telegraph  Co.  v.  Tavisb,  71  So.  183. 
^>27  (La.)  In  action  o£  tort,  plaintiff  has  bur- 
den of  proving  nature  of  harm,  and  defendant's 
share  in  caoalng  it,  and  defendant  has  burden 
of  showing  other  circumstances  whidb  would 
leave  plaintiff  without  claim.— BoyUm  T.  Mew 
Orleans  Ky.  &  Light  Co.,  71  So.  860. 

TOWNS. 

See  Manidpal  Corporations. 

TRACKS. 

See  Bridence,  €=»536. 

TRADE  FIXTURES. 

See  nxtnres,  «=s>27. 

TRADING  STAMPS. 

See  Commerce.  4=»64 ;  Constitutional  Law, 
4=3280;  Licenses,  «=a7,  16. 

TRANSCRIPTS. 

See  Criminal  Law,  4=»11(M;  Josdcw  of  the 

Peace,  «&=>164. 

TRANSFER  OF  CAUSES. 

See  Appeal  and  Error,  «=»344-390;  Ooorts, 
Criminal  Law,  «=>101. 

TRAVERSE. 

See  Pleading,  4s»Ua 

TREES. 

See  Logs  and  Logging. 

TRESPASS. 

See  NecUgence,  «ss>88;  BaUiwda.  4»2T6, 
368,  Sm 

I.  ACTS  oowgTrnmwG  tbespamb 

AND  LIABtLITT  THEREFOR. 

€==>I0  (Ala.)  Damage  to  personal  property  In- 
flicted OD  entering  land,  under  probate'  decrM 
condemning  it  for  a  railroad  right  of  way,  does 
not  constitute  a  trespass  against  the  r«llty. — 
Smith  V.  Jeffcoat,  71  So.  717. 

XL  AOnOKS. 
(A)  Richt  of  Aettoa  mnd  Defeases. 

«=s>20(2)  (Ala.)  A  lessor  not  in  vossessl(m  can- 
not sue  in  trespass  for  the  wrongful  removal  of 
fixtures  placed  on  the  premises  by  lessee.— Mld- 
dleton  V.  Alabama  Power  Co.,  71  So.  401. 

(D)  Dameves. 

€=952(MiBS.)  The  measure  of  damages  recover- 
aUe  by  a  ^ntee  of  the  timber  li^ta  from  • 
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kMM  of  a  sixteenth  BMtion  wboM  lease  has  K5 

era  to  run,  tw  the  wrongful  cutting  of  tint- 
!■  the  value  of  the  timber  cut  and  removed. 
— Ferawood  Iiumber  C%  t.  Bowlej,  71  So.  S. 

(B)  Vrtml,  JmOssBMit,  Eei4*w. 

<sra67  JMiaa.)  In  an  action  for  cutting  treee  on 
plaintiff's  land  by  defendiuit'i  agenti,  the  ques- 
tion of__plaintiff'B  actual  damages  mM  tor  the 
jury.— HaU  t.  Sheau,  71  So.  323. 

TRESPASS  TO  TRY  TITLE. 

8*8  Abatement  and  Bevlvnl,  ^a>72 ;  Xyeetmoit 

TRIAL 

See  Continuance;  Costs;  Gruniual  Law, 
631-8^;  Jury;  New  Trial;  Stipulatloni; 
Venu& 

Por  trial  of  particular  actions  or  proceedings, 
■ee  also  the  various  specific  topics. 

VoF  review  of  rulings  at  trial,  see  Appeal  and 
Error. 

IV.  KSOBPTIOir  OF  BvawsOM. 

(A)  lBtvf»fl«atloti,  Offer,  «aA  AdmlMlon  of 
Srldene*  In  General. 

«»4I(1)  (Miss.)  The  rule  of  excluding  witness-' 
C8  from  the  courtroom  is  bat  a  rule  of  court, 
and  la  mot  enforced  unless  Invoked  by  partiea. 
— Dtaison  V.  Peacock,  71  So.  290. 
«=»4t(3)  (Miss.)  Before  a  party  can  be  kept 
from  testifying  under  the  rule  for  the  exclusion 
of  witnesses,  ne  must  be  xiv«i  the  alternative 
of  testifying  first  or  leaving  the  courtroom. — 
yniMoa  T.  Peacock.  71  So.  2M. 

CB)  OrAev  ot  Proof,  Rekattal.  mmA 
ovenlBiT  Case. 

«B968a)  (Ta)  trader  God*  Prac.  art  484,  the 
matter  of  opening  up  a  case  to  permit  intro- 
duction of  further  testimony  after  all  parties 
have  announced  that  the  testimony  is  dosed 
rests  in  the  court's  discreUon. — Succession  of 
Lefort,  71  So.  215. 

(C)  ObjeetlOBs,  Hotlona  to  Strike  Out*  and 
Eixceptlona. 

«o76  (Ala.)  Objections  to  gueatloua  propound- 
ed  to  witnesses,  not  made  until  after  answer, 
come  too  late,  unless  qrestions  are  answered  be- 
fore counsel  can  object.— People's  Shoe  Co.  v. 
Skally.  71  So.  719. 

^s>85  (Ala.)  Where  a  portion  of  a  letter  is  in- 
admlssiblCj  a  general  objection  to  the  admission 
of  the  entire  letter  ia  insufficient  to  present  the 
question  of  admissibility  of  the  particular  por- 
tion.—Beatty  V.  Palmer,  71  So.  422. 
«=986  (Ala.)  Where  the  petition  in  an  action 
for  damages  from  the  incorrect  transmission  of 
a  telegram  contained  two  counts,  one  ex  delicto 
the  other  ex  contractu,  and  a  deposition  admis- 
sible under  the  former  but  not  under  the  latter, 
was  offered  without  any  specification  of  Its  pur- 
pose, its  exclusion  on  general  objection  was  not 
ground  for  reversal,— Western  tfnum  Telegraph 
Co.  V.  Favish,  71  So.  183. 

^»92  (Ala.)  Where  a  witness  testified  to  a 
fact  several  times  without  objection,  the  court's 
refusal  to  sustain  a  motion  made  at  the  close 
of  all  the  evidence  to  exclude  such  evidence  was 
proper.- Phillips  v.  Sbotts,  71  So.  94, 

V.  ABOmCENTS  AKD  CONDUCT  OF 
COUirSEL. 

«»IIO  (Ala.)  Exclamation  of  i^aintiffa  coun- 
sel while  defendant's  chief  witsiess  was  being 
examined,  and  immediately  following  his  denial 
of  a  fact  which  seemed  to  have  been  overwhelm- 
ingly established  1^  the  other  witness,  "I^k 
out  now  I  hold  on  I  watch  how  you  testify ! 
somebody  may  be  indic  ted  for  perjury !"  was 
improper.— Headley  v.  Harris,  71  So.  095. 
4==>I27  (Ala.)  The  allowance  of  a  request  in  an 
action  for  Injuries  in  a  street  oolllsicni  that  the 


Jurors  be  qualified  on  the  point  whether  thej 
were  interested  In  any  indemnity  company,  the 
plaintiff's  attorney  stating  that  he  understood  an 
Indemnity  company  was  interested  in  the  case,  is 
not  erroneous,  since  it  was  insufficient  to  create 
bias.— Beatty  v.  Palmer,  71  So.  422. 

VI.  TAXIHO  CASE  OB  QUEBTIOJI 
FBOU  JVBT. 

|A)  Q.mentlona  of  Iaw  or  ot  Faot  la  «•«• 
oral. 

«=>I36(1)  (Ala.App,)  A  requested  diarge 
properly  refused  as  invading  the  province  of 
the  jury  to  determine  the  contents  of  a  lost 
written  order.— Citizens'  Nat.  Bank  v.  Bucheit, 
71  So.  82. 

C=>138  (Ala.)  The  relevancy  and  competency  of 
the  evidence  u  for  the  cottrL— BusmU  t.  Bush, 
71  So.  897. 

^139(1)  (Ala.)  The  weight  of  the  evidence  is 
for  the  jury.— Rossell  v.  Bush.  71  So.  397. 
«=»I39(1)  (Ala.)  The  weight  and  value  of  opin- 
ion evidence  Is  a  question  for  the  jury.— Beatty 
V.  Palmer,  71  So.  422. 

«=:»I39(1)  (Fla.)  When  evidence  would  not  have 
supported  verdict  for  defendant,  and  no  material 
error  was  committed  in  admitting  or  ezdudisg 
evidence,  directed  verdict  for  plaintiff  is  proper. 
—Bland  v.  FideUty  Trust  Co.,  71  So.  630. 
«»>I40(1)  CAla.)  The  eredibUlty  of  the  witness- 
es Is  fw  the  juiT.— Ruasdl  T.  Bnsli,  71  So.  307. 
^»I4I  (Fla.)  Where  there  is  no  opposing 
evidence,  it  is  not  necessary  to  submit  case  to 
jury  when  evidence  clearly  shows  right  of  plain- 
tiff to  recover.— Bland  t.  Eldellty  Awt  Co,  71 
So.  680. 

«=»I42  (Via.)  Where  on  evidence  adduced  there 
is  room  for  difference  of  opinion  between  reason- 
able men  as  to  existence  of  facts  from  which  ul- 
timate fact  is  to  be  eetabUabed  or  as  to  infer- 
ences which  ml^t  he  drawn  from  conceded  facta, 
court  sliould  submit  case  to  jury.— Haile  v.  Ma- 
son Hotel  &  Investment  Co.,  71  So.  640. 
®s»l43  (Ala.)  Whoe  there  is  a  conflict  in  the 
evidence,  refusal  of  an  affirmative  charge  is 

? roper. — Metropolitan  Life  Ins.  Co.  v.  Goodman, 
1  So,  400, 

1 43  (Ala.)  Where  evidence  la  in  dispute  on 
controverted  facts  on  which  recovery  depends,  it 
is  proper  for  court  to  decline  to  peremptorily  in- 
struct or  to  give  affirmative  charge. — People's 
Shoe  Co.  V.  SkaUy,  71  So.  719. 

(D)  Direotloa  of  Verdict. 

4=9 1 70  (Fla.)  Where  evidence  clearly  shows 
right  of  recovery  in  plaintiff,  and  tiiere  is  no  evi- 
dence to  sustain  verdict  <n  defendaut,  verdict 
for  plaintiff  may  be  directed.— American  Uer- 
cantiie  Co.  v.  Circular  Advertising  Ca,  71  So. 
607. 

<S=3l7f  (Fla.)  Legal  principles,  guiding  judicial 
discretion  In  directing  verdict  and  In  granting 
new  trial  on  evidence,  are  not  the  aam& — ^Hule 
V.  Mason  Hotel  &  Investment  Co.,  71  So.  510. 

In  directing  verdict,  court  is  governed  prac- 
tically by  same  rules  applicable  to  demurrers 
in  evidaice.— Id. 

Duty  devolving  on  court  in  reference  to  direct- 
ine  verdict  may  become,  In  many  cases,  one  of 
delicacy,  to  be  cantiouBly  exercised. — Id. 
<3=>  1 78  (Fla.)  Party  moving  for  directed  verdict 
admits  not  only  CactB  stated  In  evidence,  but 
also  every  conclurion  favOTable  to  adverse  party 
that  jury  might  reaaonaUy  inf»,— Haile  t.  Ha- 
Bon  Hotel  A  Investment  Co.,  71  Sa  540. 

Vn.  INSTBtTCTIOMS  TO  JURY. 

(A)  Province  of  Conrt  and  Jnry  in  Gen- 
eral. 

®=>I9I(3)  (Ala.App.)  A  requested  charge  that 
the  burdm  was  on  defendant  to  prove  that  tbe 
transferee  had  knowledge  of  defenses  is  erro- 
neous as  assuming  he  was  a  purchaser  for  val- 
a&--Cltisens'  Nat  Bank  T.  Bndielt^  71  Sa  82. 
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(B)  Keeesaitr  ftii»|wt->]|A««m. 

«=»208  (Ala.)  Where  defradanf s  coansel  offnv 
ed  his  answers  to  interrogatories  in  evidence,  but 
withdrew  them  before  they  were  read  to  the  jnTy, 
no  instnictiou  to  dlsr^rd  such  evidence  was 
Decenary.— BuBseU  t.  Bmh,  71  So.  897. 

(D)  Applleabllltr  to  Plcftdlasa  and  Krl* 
d«Hee. 

4s»248  (Ala.App.)  A  reqnested  dutrge  predi- 
cating a  T^ict  for  plaintiff  on  a  findinv  that 
there  was  co  agreement  to  make  the  machine 
work  satisfactorily  ketd  abstract— Citizeoa 
Nat.  Bank  t.  Bucheit*  71  So.  82. 

4s»2SI(8)  (Ala.)  Where  the  complaint  charged 
wantonnesB,  contributory  negligence  being  no  d»- 
feoae,  charges  on  that  iasae  should  be  reCused. 
—Southern  By.  Co.  v.  Fricks,  71  So.  701. 
«=>252(1)  (Ala.)  Bequested  charges  inapt  to  the 
evidoice  are  properly  refused.— Lonlaviue  ft  N. 
B.  Co.  T.  Davis.  71  So.  682. 
«»252(9)  (Ala.)  In  an  action  for  injuries  in  a 
collision  at  a  crossing,  where  there  was  some 
evidence  of  oondltioog  which  would  require  the 
observance  of  the  statute  relating  to  lookout 
and  signals,  there  was  no  error  in  charging  the 
jury  thereon.— Louisville  ft  Nashville  B,  Co.  v. 
LoveU,  71  So.  9Q6. 

«=>252(19)  (Ala.)  Where  there  was  no  evidence 
that  debtor  directed  application  of  payment  to 
a  particular  note,  a  requested  charge  that  the 
debtor  had  the  ririit  to  direct  payment  was  ab- 
stract and  properly  refused.— POTter  t.  WatUns, 
71  So.  887. 

4»253(1)  (Ala.)  A  profter  charge  on  a  single 
bsue,  which  ignored  the  other  isBues  made  by 
■pedal  counts  and  required  a  verdict  on  the 
whole  ease,  was  properly  refused. — Brown  v. 
Shorter,  71  So.  103. 

«s»253(9)  (Ala.)  In  an  action  by  a  passenger 
injured  in  alighting  from  a  moving  train,  a 
charge  on  the  duty  of  a  railroad  company  to 
stop  held  properly  refused  as  not  presenting  the 
qneation  whether  the  passenger  had  been  noti- 
ned  the  train  had  reached  her  destination.— 
Central  of  Georgia  By.  Co.  t.  Mathis,  71  So. 
674, 

(K)  Beftveata  or  Prayera. 

«s»255(4)  (Ala.App.)  The  party  against  whose 
interest  evidence  was  properly  admitted,  enti- 
tled to  hare  its  consideration  limited  to  the  pur- 
Itose  for  which  it  was  competent,  bad  the  duty 
ol  asking  a  proper  instrnctton  from  the  court  to 
that  effect^PoBtal  Telegraph-Cable  Co.  v.  Min* 
dwhont,  71  So.  89. 

«s»2S6(2)  (Ala.)  A  judgment  will  not  be  re- 
versed because  charges  poraess  misleading  tend- 
encies and  could  have  been  refused  for  that 
reason,  where  the  opposing  party  who  could 
and  should  have  corrected  such  olisleading  tend- 
encies by  countercharges  failed  to  do  so.- Ports- 
mouth Cotton  Oil  Re6ning  Corp*  t.  Madrid  Cot- 
ton Oil  Co.,  71  So.  111. 

^256(9)  (Ala.)  Where  part  of  oral  charge 
possessed  misleading  tendencies,  they  should 
have  been  removed  by  requested  explanatoiT 
charges.— Louisville  ft  H.  B.  Co.  v.  Davis,  71 

So.  682. 

^s>260(l)  (Ala.)  Requested  charges  fully  cover- 
ed by  others  given  are  properly  refused. — Louis- 
ville ft  N.  B.  Co.  v.  Davis.  71  So.  G82. 

^=326 1  (Ala.App.)  The  trial  court  is  not  in  er- 
ror for  refusing  a  charge  incorrectly  stating  the 
law  or  confusing,  though  its  only  fault  lies  in 
the  fact  that  it  u  too  favwable  to  the  adverse 
party.- Dunaway  t.  Boden,  71  So.  70. 

(Ot  Conatvnetlon  and  0»eratlOB. 

^9295(4)  (Ala.)  Although  some  expressions, 
when  isolated  from  the  remainder  of  the  charge, 
jre  in  the  abstract  and  somewhat  misleading, 


tiiey  are  not  erroneous  where  the  charge  as  a 
whole  correctly  and  fairly  submitted  the  matters 
In  controversy.— Beatty  v.  Palmer,  71  So.  422. 
<^296(3)  (Ala.)  In  an  action  against  a  rail- 
road for  injuries  to  a  horse,  instruction  po»ess- 
ing  misleading  tendencietL  standing  alonft,  held 
cured  by  other  charges.— LoulavUle  ft  N.  B.  Co. 
V.  Davis,  71  So.  esa 

TROVER  AND  CONVERSION. 

See  Evidence,  «=»lfi5 ;  Taxation,  «»068. 

n.  A0TIOH8. 
(A)  Risht  of  Aotlo*  WMt  DofoasoB. 

^s^t6  (Ala.)  A  lessor  not  in  possession  may  sue 
in  trover  for  the  wrongful  removal  of  fixtures 
placed  on  the  premises  oy  leasee.— BQddleton  v. 
Alabama  Power  Co.,  71  Sth  461. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTEE  PROCESS. 

See  Gamlshmant 

TRUSTS. 

See  Assignments  for  Ben^  <tf  CMditoxs; 
^ui^^^»^^^onopollea ;  Partition, 

I.  OBBATIOIV,  EXISTENOE,  AHD  VA- 
UNTT* 
<H>  lUaalUac  Tswta. 

<S=»75  (Ala.)  An  attorney  who  approved  a  set- 
tlement requiring  the  transfer  of  land  to  a  cor- 
poration of  which  hia  clioit  waa  president  held 
not  entitled  to  claim  a  resulUng  trust  because 
of  furnishing  part  of  the  consideration.— Hart- 
on  V.  Amason,  71  So.  180. 
«=3ei(2)  (Ala.)  Under  Coda  1907.  S  S413,  a  re- 
sulting trust  arises  in  favor  of  a  wife  where  the 
husband  parchasea  land  with  her  mon^.  but 
takes  title  in  hu  own  nanie.-^tfardiaU  v.  I^er, 
71  So.  411. 

4=989(1)  (Fla.)  In  suit  to  recover  share  of 
property  of  alleged  partnership,  evidence  held 
insufiicient  to  show  that  the  legal  title  to  prop- 
erty was  held  in  trust— MeOiU  v.  Chappelle,  71 

So.  830. 

^^89(6)  (Fla.)  Burden  rests  on  person  seeking 
to  establish  resulting  trust  by  parol  evidence  to 
remove  every  reasonable  douot  as  to  its  exist- 
ence by  clear  and  unequivocal  evidence. — McGill 
V.  Chappelle,  71  So.  836. 

(C)  CooBtnictlTe  Trnata. 

€^95  (Ala.)  An  attorney's  consent  to  a  settle- 
ment aegativeti  any  fraud  on  hia  rights  which 
would  give  him  a  constructive  trust  in  the  prop- 
erty eoav^^.— Harttm  v.  Amason,  71  So.  180. 

nr.  UAKAGElfEirT  AKD  DISPOSAIi 
OF  TRUST  PROPERTY. 

<5=>243  (Miss.)  Where  a  trustee  under  a  will 
was  givoi  power  to  sell  the  land  In  his  discre- 
tion, the  power  of  sale  was  a  purely  personal 
one,  which  upon  the  trastee's  death  was  ex- 
tinguished.—Chandler  V.  Chandler,  71  So.  811. 

VH.  ElTABlIgHMETT  AND  EK. 

POBOEMEKT  OF  TRVST. 

(B)  Rlsbt  to  Pollow  Trust  Propertr  O' 
Proceeds  Tbercof. 

«=9357(1)  (Ala.)  Under  Code  1007,  S  3413,  a 
wife,  though  entitled  to  a  resulting  trust  in  prop- 
erty which  her  husband  hon^t  with  her  money, 
taking  title  in  his  own  name,  cannot  defeat  the 

rights  of  the  husband's  creditors  who  had  no  no- 
tice.—Marshall  V.  Lister,  71  So.  411. 
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TURPENTINE. 

See  Landlord  and  Tenant,  «=»48,  122;  Logi 
and  Logging,  ^=>B. 

UNDISCLOSED  AGENCY. 

'  See  Principal  and  Agent,  ^=>14S,  146. 

UNIFORMITY. 

See  Taxation,  «=>44, 

USURY. 

I.  nBunxovs  ooktracts  and 

TBAMSACTIONB. 

(B)  Rlylita  SMd  RemedlcK  of  Partle*. 

^»I24  (Fla.)  Where  decree  finding  conreyance 
a  nsnrloufl  mortgage  is  Bopported  bj  ample  evi- 
dence, it  will  not  be  reveraed.— Brown  t.  Ban- 
ning, 71  Sa  827. 

VACATION. 

See  Dismissal  and  Nonsuit,  <J=>43;  Eqoit?,  <S=> 
419 ;  Judgment,  «b>14S-1TO  ;  Taxation,  «a> 
476,  689. 

VARIANCE. 

See  Pleading,  «=9387,  395. 

VENDOR  AND  PURCHASER. 

See  Adverse  Possession,  ^=>63 ;  Evidence, 
230;  Execution,  «=>219-319;  Fixtures; 
Frauds,  Statute  of,  €=»71,  72;  Husband  and 
Wife,  «8=»187;  Navigable  Waters,  «=»4e; 
Newspapers,  ^sstS ;  Public  Lands,  4=s>66,  61 ; 
Sales;  Specific  Feiformuice;  Tazati(m,  4» 
6S&-816. 

X.  BEQUISITES  AND  VAUDITT  OF 
OONTBAOT. 

(Ija.)  A  contract  to  sell  the  property  of 
another  is  nnll.— Watson  v.  Feibel,  71  So.  685. 
«s»l8(l)  (La.)  Option  for  indefinite  term  is  nu- 
dum pactum.— Bnsto  v.  Christine  Oil  ft  Gas 
Co.,  71  So.  621;  Calhoun  v.  Same,  Id.  fi^; 
I>unham  v.  McCormick,  Id.  623;  Nerrto  T. 
Same,  Id.;  Parrott  v.  Same,  Id. 

n.  CONSTRTTOnOH  AND  OPERA- 
TION OF  CONTRACT. 

4=973  (Miss.)  A  contract  for  the  conveyance  of 
land  held  to  require  the  purchaser  to  pay  the 
consideration  in  cash  at  a  named  place  before 
be  was  entitled  to  a  deed. — Mayes  v.  Coleman, 
71  So.  14. 

m.  MODIFICATION  OR  IUBS0I88X0N 
OF  CONTBAOT. 

(B)  RcBclKMlon  br  Vendor. 

4=»92  (La.)  A  ~  sale  will  not  be  rescinded  on 
gronnd  of  noncompliance  with  its  conditions 
when  fan  performance  is  tendered  In  answer 
to  the  suit.— Watson  t.  Feibel,  71  So.  585. 
4»93  (La.)  Enforcement  of  the  resolutory  con- 
ditioB  of  a  credit  sale  contract  is  a  secondary 
remedy  to  be  enforced  only  when  the  primary 
one  of  enforcing  payment  foils.— Watson  t. 
Feibel,  71  So.  585. 

The  dissolution  of  the  contract  of  sale  never 
becomes  the  creditor's  absolute  right,  since  Civ. 
Code,  art  2(M7,  gives  Uie  coort  power  to  allow 
a  reasonable  time  for  performance  after  suit 
— ^Id. 

«=»98  (La.)  Under  Civ.  Code,  art.  2463,  if 
promise  to  sell  baa  been  made  with  giving  of 
earnest,  each  contracting  party  may  recede  from 

Rromise;  he  who  gives  the  earnest  by  forfeiting 
:,  and  he  who  receives  it  by  returning  double. — 
Wagnon  v.  Schick,  71  So. 
4=»9S  (La.)  A  cloud  on  title  to  land  which 
one  haa  agreed  to  buy,  instead  of  being  a  reason  < 


for  refosing  a  purchaser  farther  time  in  which 
to  perform.  Is  a  full  justification  for  refusal  to 
pay  under  Civ.  Code,  art.  2557,  and  a  defense 
to  action  for  resciasiou. — Watsim  v.  Feibel,  71 
So.  685. 

4=»I04  (Le.)  Where  the  holder  of  the  vendor's 
notes  had  never  consented  to  assumption  there- 
<^  bj  the  purcfaaser,  he  was  not  a  necessary  par- 
ty to  the  vendor's  suit  to  rescind,  nor  did  he  be- 
come a  necessary  party  on  the  purcliaser's  ten- 
der of  performance  after  default;  such  holder's 
rights  accruing  under  Civ.  Code,  art.  1890,  only 
on  bia  assenting  to  the  assumption. — Watson  v. 
Feibel,  71  So.  685. 

(O)  BeiiolaoloB  bjr  Parcbucr. 

«==>II6  (La.)  Under  Civ.  Code,  art  2463,  if 
promise  to  sell  has  been  made  with  giving  of 
earnest,  each  contracting  party  may  recede  from 
promise ;  he  Who  gives  the  earnest  by  forfeiting 
It  and  he  wlio  rec^vea  it  by  retoming  double:— 
Wagntm  t.  Schick  71  So.  534. 

IV.  PEBFOBBIANOE  OF  OONTBAOT. 
(D)  Pwymgnt  oC  PnrehaM  Honer* 

«=9l69  (La.)  Where  the  vendor  demands  tiiat 
the  purchaser  ^rtorm,  thus  nutting  him  in  de- 
fault, under  Civ.  Code,  art  1911,  tne  purchaser 
ma^  still  make  valid  tender  of  perforinance, 
which  the  vendor  most  accept  unless  time  oi 
performance  is  the  essence  of  the  contract- 
Watson  V.  Feibel.  71  So.  585. 

Under  Civ.  Code,  art  1911,  stating  how  the 
debtor  may  be  pat  in  default,  the  act  of  putting 
in  default  is  a  simple  demand  for  performance, 
but  does  not  cut  off  the  right  to  perform. — Id. 
€=>I85  (La.)  Especially  in  sales  of  immovaUes 
delay  in  performance  should  not  be  allowed  to 
be  cut  ofC  by  putting  in  dtfault— Watson  v. 
Feibel,  71  So. 

Since  by  Civ.  Code,  art  2503,  the  purchaser, 
who  stipulates  that  the  sale  shall  be  dissolved 
of  right  in  case  he  does  not  pay  the  price  with- 
in the  term,  may  nevertheless  make  payment 
after  the  expiration  of  the  term  if  judicial  de- 
mand has  not  been  made,  the  same  rq;fat  extends 
to  the  purchaser  who  has  not  made  a  definite 
resolutory  condition. — Id. 

That  the  purchaser  has  been  dilatory  in  per- 
formance is  no  ground  for  refusing  to  allow  him 
further  time  in  which  to  perform.— Id. 

The  mere  fact  that  a  purchaser  having  learn- 
ed of  possible  cloud  upon  the  title  sought  to  dis- 
cover the  purported  holders  of  the  title  which 
made  a  cloud,  is  insufficient  to  show  tbat  be 
was  seeking  to  undermine  the  title  so  as  to  pre- 
vent allowance  of  farther  time  in  which  to  per* 
form.— Id. 

4=3 1 86  (La.)  A  cloud  on  title  to  land  which 
one  haa  agreed  to  buy,  instead  of  being  a  reason 
for  refusing  a  purchaser  further  time  in  which 
to  perform,  is  -a  full  justificatitm  for  refusal  to 
pay  under  Civ.  Code,  art  2K»7,  and  a  defoise 
to  action  for  reBclasion.~Wat8CUi  v.  Feibel,  71 
So.  585. 

^=>I87  (Miss.)  A  vendor  htM  not  to  have  waiv- 
ed by  her  conduct  and  that  of  her  agent  the 
right  to  demand  payment  of  the  consideration  in 
cash  at  place  used  so  the  purchaser,  having 
made  payment  by  a  draft  which  was  dishonor- 
ed, was  not  entitled  to  a  deed.— Mayes  v.  Cole- 
man, 71  So,  14. 

V.  BIOHTfl  AND  XIABIUTIEB  OF 

PARTIES. 

(C)  Bona  Plde  PnrclWBeni. 

«=»226(2)  (Ala.)  A  bona  fide  purchaser  Cor  val- 
ue and  without  notice  will  be  protected  to  ex- 
tent pro  tanto  that  be  pays  before  notice  of 
latent  equity.— House  v.  Davis,  71  So.  685, 
<S==>239(1^  (Miss.)  Plaintiff,  a  bona  fide  pur- 
chaser of  land  without  nodes  of  a  parol  reser- 
vation by  a  previous  owner  <d  the  right  to  re- 
move a  bailding,  held  entitled  to  malnt^  tres- 
pass against  auui  original  owner  tm  removal  of 
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tlie  building  one  plalntiffi  protest— UeLaod  r. 
Clark.  nSo.  IL 

VI.  REMEDIES  OF  VEHDOB. 
(A)  Lies  ud  ReeoTViT  o(  I«biI. 

«=>254{4)  (Miss.)  Failure  to  support  a  grantor 
as  promised,  oa  consideration  for  his  deed,  does 
not  entitle  him  to  hare  a  Vm  fixed  on  the  land 
to  secure  an  allowance  decreed.— Lowrer  T.  Law- 

rey,  71  So.  300. 

$=^279  (Ala.)  Where  bill  sought  to  perfect  and 
enforce  vendor'a  lien  subject  to  prior  mortgage, 
mortgagee  is  not  necessary  part?  i  for  proceed- 
ings would  not  affect  his  title.— HooBe  v.  Davis, 
71  So.  686. 

«=9280(1)  (Ala.)  Bill  to  raforce  vendor's  lien 
is  not  subject  to  demurrer,  though  showing  that 
complainant's  grantee  had  transferred  the  land, 
where  not  showing  that  last  grantee  was  bona 
fide  purchaser,  etc.— House  t.  Daris,  71  So. 
680. 

Vn.  BEBIEDIES  OF  FURGHASEB. 
(A)  ReooTerjr   of  Pnroliaac   Homay  Paid. 

«=3334(1)  (La.)  Payment  of  earnest  money  by 
wife  out  of  separate  funds,  without  authorisa- 
tion of  husband,  is  discharge  of  natural  obliga- 
tion (Code  Frac.  art  17)  which  arises  on  con- 
tract by  person  disqualified  to  contract,  and  ne- 
ther wife  nor  husband  can  recofer  same.— Wag- 
Don  T.  Schick,  71  So.  634. 

VENUE. 

See  Corporations,  ^=»508:  Criminal  Law,  ^s> 
664;  Insurance,  «=s>eil;  Jury,  «^>68»  70; 
Justices  of  the  Peace,  ^»39%. 

n.  DOKIOIIiE  OB  RESID^OS  OF 
PABTIfiB. 

^»26  (Ala.)  The  venue  statute  Md  not  to  ap- 
ply to  a  personal  and  transitory  action  where 
the  defendants  are  nonresidents. — Jefferson 
County  Savings  Bank  v.  Carland,  71  So.  126. 

A  personal  and  transitory  action  may  be  main- 
tained against  a  nonresident  on  service  in  a 
county  of  the  state  other  than  that  in  wliich  the 
suit  is  brought.— Id. 

®s»32(l)  (Ala.)  The  privilege  which  a  resident 
of  the  state  has  under  Code  1007,  §  6110,  of  be- 
ing sued  in  the  county  of  his  permanent  resi- 
dence is  personal  to  him. — J^erson  County 
Savings  Bank  v.  Carland,  71  So.  126. 

m.  OHAMOE  OF  VEHITE  OB  PLAOE 
OF  TBIAL. 

«s>46  (Kliss.)  Acta  1S02,  c.  93,  dividing  Coaho- 
ma county  into  two  court  districts,  made  the 
county,  as  to  venue  of  actions,  two  counties, 
and  if  a  defendant  is  sued  in  the  wronff  district, 
he  has  rieht  to  change  of  venue  to  the  proper 
district.— Hurlburt  v.  Westbrook,  71  So.  902. 

Under  Acts  1892,  c.  03.  dividing  Coahoma 
county  into  two  court  districts,  section  13,  de- 
fendant, resident  of  second  district,  sued  in  re- 
plevin in  first  district,  the  sheriff  replevjdng 
[oroperty  in  the  second  district,  was  not  entitled 
to  dismissB],  but  merely  to  have  case  transfarrea 
to  second  district— Id. 

VERDICT.  ' 

See  Appeal  and  Error,  «=»999-1000;  Otindual 
Law,  «s»678,  892. 

VERIFICATION. 

See  Appeal  and  Error.  «=»192. 

VESTED  RIGHTS. 

Bee  Constitudonal  Law,  ^101. 


VICE  PRINCIPALS. 

See  Master  and  Servant,  «=>278l 


See  BQectkms. 


See  Bxemptiona. 


VOTERS. 
WAGES. 


WAIVER. 


See  Appeal  and  Error,  «=322,  1078 ;  Attorney 
and  Client,  «e=»186;  Contracts,  «=»305; 
Criminal  Law,  «=a898,  1178;  Estoppel; 
Homestead,  «=>166~176 ;  Indictment  and  In- 
formation, ^=>6;  Insurance,  ^=>375,  383, 
676,724,^56;  Pleading,  «s>4l2 ;  Sales.  «s» 
176:  Vendor  and  Por^aser,  ^187;  Venue, 
«8sa32. 

WARDS. 

See  Guardian  and  Ward. 

WAREHOUSEMEN. 

«=:>24(3)  (Miss.)  Compress  CMnpany's  fidlnre  to 
notify  shipper  of  arrival  of  cotton  as  requested 
held  not  to  render  it  liable  where  it  did  not 
know  of  shipper's  custom  to  insure  cotton  on 
receipt  ot  such  notice.— Laurel  Compress  Oa  t. 
Power,  71  Sa  161. 

WARNING. 

See  Master  and  Servant,  «=>156, 

WARRANT. 

See  Airest:  Conntlea,  <e3>166,  187. 

WARRANTY. 

See  Sales,  «=»272,  426,  437. 

WASTE. 

See  Landlord  and  Tenant,  «=»56. 

WATERS  AND  WATER  COURSES. 

See  Drains ;  Levees ;  NavigaUs  Watcn. 

H.  KATUBAl  WATSB  OOUB8S8. 
OB)  ll«d  sMd  Bamloi  of  StVMun* 

^=>98  (La.)  To  entitle  purchaser  of  public 
lands  to  recover  as  riparian  proprietor  land 
unsurveyed  and  uncovered  by  recession  of  wa- 
ter, he  must  allege  and  show  conditions  pro- 
scribed by  law,  as,  alluvion  or  reliction. — 
Bank  of  Ooushatta  v.  Yarborough,  71  So.  784. 

IX.  PUBLIC  WATEB  BVWLT, 
<A)  Domeatle  sad  Btnnlelvat  Purposes. 

^=3 1 94  (Als.)  The  rule  that  a  water  company 
must  extend  the  same  public  service  to  all  in 
like  drcumstances  without  discriminatioQ  does 
not  make  it  the  duty  of  wnter  company  to  make 
connections  for  private  coiisumers. — Birming- 
ham Waterworks  Co.  v.  Hernandez,  71  So.  443. 

Charter  of  waterworks  company  held  to  make 
the  question  whether  connections  for  private 
consumers  should  be  paid  for  by  the  company 
or  the  consumer  dependent  upon  stiedal  con- 
tract and  not  upon  charter  doty.— Id. 

The  duty  to  maintain  service  pipes  for  supply- 
ing private  consumers  with  water  is  the  same 
as  that  to  lay  them,  and  rests  upon  the  same 
party,  whether  the  company  or  consumer.- Id. 

Municipalities  in  granting  franchises  for  the 
furnisbini  of  water  may  require  the  company,  if 
the  statute  so  authorises,  to  connect  service 
pipes  with  mains  as  a  part  of  the  consideration 
for  the  franchise;   but,  unless  the  charter  or 
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contract  so  pTorides,  such  connections  are  left 
to  the  agreement  of  the  parties. — ^Id. 

In  the  absence  of  special  contract  pnrHslon, 
the  court  will  be  slow  to  hold  that  a  consumer 
of  water  has  become  bound  by  acquiescence  of 
other  consumers,  over  whom  be  has  no  control, 
in  a  custom  requiring  consnmera  to  pay  for 
connections  with  the  water  aains. — Id. 

The  custom  of  a  water  company  requiring 
private  consumers  to  install  service  pipes  for 
connections  with  the  mains  is  not  unreasonable 
in  the  absence  of  fianchise  provisiona  to  the  con- 
trary, and  the  courts  will  not  by  mandamus  re- 
quire the  company  to  pay  for  such  installation. 
— Id. 

«=>200{1)  (Ala.)  Where  the  municipal  authori- 
ties contract  with  a  water  company  for  supply, 
it  will  be  presumed  that  they  acted  competently 
as  the  agent  of  all  the  people  of  the  city  and 
that  they  knew  the  state  of  the  matter  in  which 
they  undertook  to  act— Birmingham  Water- 
works Co.  T.  Hernandez,  71  So. 


See  Hi^wftTs. 


WAYS. 
WEAPONS. 


«s>IO  (Ala.App.)  The  word  "carry**  In  Acts 
1909,  p.  268, 1  2,  making  it  a  misdemeanor  for 
.one  to  carry  a  pistol  on  premises  not  ovned  or 
controlled  uy  him,  means  to  bear  such  weapons, 
and  does  not  necessarily  import  the  idea  of  lo- 
comotion.—Danal  T.  State,  71  So.  976. 
«»I7(4)  (A]a.App.)  Evidence  held  sufficient  to 
support  convlctlcm  fay  court  without  jury  for 
unlawfully  carrying  arms  contrary  to  Acts  1909, 
p.  258,  S  2.— Danal  v.  State,  71  So.  976. 
*»I7(B)  (AIa.App.)  In  a  prosecution  for  un- 
lawfully carrying  arms  on  premises  not  owned 
or  controlled  by  defendant  contrary  to  Acts 
1909,  p.  258,  {  2,  intent  is  a  question  of  fact  for 
the  jury  or  for  the  court  sitting  without  a  jury. 
—Danal  v.  State,  71  So.  976. 

WELLS. 

See  ContractB,  «=»171,  176,  241,  217,  248; 
Work  and  Labor,  «=5l2,  ll 

WIDOWS. 

See  Dower. 

WILD  LANDS. 

See  Adrene  Poewsskm,  «s»68,  114. 

WILLS. 

See  Descent  and'Distribution;  Executors  and 
Adminiitraton,  «s»14;  Perpetuitiei ;  Trusts. 

nr.  BSQiriBiTSB  air)  vazaditt. 

(D)  Haloffnwiile  Will*. 

«=>I30  (Miss.)  Under  Code  1906.  {  6078,  con- 
cerning wills,  a  letter  directing  the  disposition 
the  testatrix  wished  made  of  her  property  after 
her  death,  fully  written  and  aubacribed  oy  the 
testator,  was  admissible  to  probate  as  a  part 
of  her  last  will  and  testament.— Hewes  t.  Hewea, 
71  So.  4. 

1^132  (Miss.)  Under  Code  1906,  S  6078,  con- 
cerning wflls.  it  was  error  to  admit  to  probate 
as  a  part  of  the  holo};rapbic  will  of  the  tes- 
tatrix, the  will  of  another  referred  to  In  the 
instrument,  where  auch  extrinsic  docnmoit  was 
not  in  the  writing  of  the  testatrix.- Hewes  t. 
Hewes,  71  So.  4. 

<G)  RATocatm  Md  tleTlvml. 

e=9f79  (Ia.)  L'nder  Civ.  Code  arts.  1691, 1693, 
1723,  where  a  posterior  testament  does  not  ex- 
pressly revoke  a  prior  one,  both  must  be  exe- 
cuted, unless  the  last  tacitly  revokes  the  first 
as  a  whole.— Succession  ot  Jjefort,  71  So,  215. 
S=>I83  (1^)  Under  Civ.  Code,  arts.  1691, 16ffit. 
1723,  where  a  posterior  testament  and  a  prior 


one  eouflict  only  in  part,  tbe  provisions  of  the 
later  most  prevail— Socossuon  of  Lefort,  71 
So.  216. 

V.  7BOBATE.  SSTABLISHHEirT, 
AND  AM KUIACEMT. 

(G)  Pctltlonii,  ObJ«e4Sam«.  and  Pleadtnva. 

«=»282  (La.)  Auction  that  testatrix  was  in- 
sane for  six  months  preceding  death  and  unable 
to  revoke  disfMsitions  in  favor  of  legatee  for 
acts  of  ingratitude  etc.,  does  not  amount  to 
allegation  that  such  acts  were  committed,  and 
states  no  cause  ot  action.— Succesdon  of  Deab- 
ler.  71  So.  846. 

(H)  B-vMcnee. 

®=»295  (La.)  C»v.  Code  art  1665,  relative  to 
probate  proceedings,  applies  to  probate  of  a 
testament  not  opposed,  and  not  where  probate 
is  opposed  on  the  ground  of  fraud  and  forgery; 
and  the  rules  governing  all  contests  inrolving 
the  genuineness  of  signatures,  including  Civ. 
Code,  art.  2245,  and  Code  Prac  art  ^  rela- 
tive to  proof  of  signatures  by  comparison  or  ex- 
perts, control  in  tbe  latter  case. — Succession  of 
Lefort  71  So.  21& 

«e»302(2)  (lia.)  The  declaration  of  two  cred- 
ible witnesses,  corroborated  by  expert  testi- 
mony and  recitals  of  the  will  and  extraneous 
facts,  Tvill  prevail  over  the  unsupported  testi- 
mony of  two  witnesses  that  a  part  of  the  date 
was  not  written  by  testator. — Succession  of  Le- 
fort, 71  So,  215. 

(I)  Hearing  or  Trial. 

«s3324ri)  (Miss.)  Under  Code  1906,  {  1999,  on 
the  trial  of  an  issue  devisavit  vel  non,  decedmt's 
will  having  been  admitted  to  probate,  and  the 
entire  probate  proceedings  being  in  the  record, 
failure  to  submit  them  to  the  jury  was  reveinble 
error.- Edgington  t.  Mabiy,  71  So.  SOL 

TX.  DOKSTHUUnUH. 
(A)  Gcmevml  Rales. 

«8=>456  (Miss.)  In  seeking  the  intentloii  of  a 
testator,  words  are  to  he  taken  in  their  ordinary 
and  grammaticiU  sense,  unless  a  clear  intention 
to  use  them  in  another  sense  can  he  colleetrd; 
so  that,  where  there  la  no  ambiguity  in  the 
words,  there  is  no  room  for  interpretation.— 
Harvey  v.  Johnson,  71  So.  824. 
^9469  (Miss.)  An  item  which  is  incorrect  and 
of  doubtful  construction  should  never  be  connd- 
cred  as  eoverning  the  phrases  of  an  indeitendent 
item  which  is  clear  and  unambiguous  when  con- 
sidered alone.— Harvey  t.  Johnson,  71  So.  824. 

Where  the  two  items  of  a  vrill  dealt  with  dit- 
ferrat  property  and  in  a  different  manner,  th^ 
were  to  be  construed  independ«itly,  unless  sadi 
constructions,  when  conaidered  together  with  all 
the  provivoDs  of  the  will,  were  contradictory, 
and  showed  that  the  con&tmction  of  either  one 
or  the  other  itema  must  be  incorrect — Id. 
^»470  (Miss.)  The  Intention  of  the  testator  is 
to  be  gathered  from  the  entire  will  considered  as 
a  whole.~Harvey  v.  Johnson.  71  So.  824. 

It  is  only  in  cases  of  ambiguoos  or  doubtful 
meaning  in  the  constmctlim  of  <m«  item  that  re- 
sort should  be  had  to  the  whole,  to  ascertain  tbe 
testator's  intention. — Id. 

«=s>47l  (Miaa.)  Where  an  interest  is  created  in 
one  clause  of  a  will  in  clear  and  decisive  terms, 
it  cannot  be  taken  away  or  cut  down  by  raising 
a  doubt  upon  the  meaning  or  application  of  a 
subsequent  clause,  nor  by  inference  therefrom, 
nor  by  any  subsequent  words  that  are  not  as 
clear  and  decisive,  as  the  words  giving  the  in- 
terest.—Harvey  V.  Johnson,  71  So.  824. 

(B)  DeBlKaatloa   o(   Devliieea   and  L«ira- 
tecii  and  Their  RespeotlT«  Sbarea. 

«»506(1)  (Miss.)  Itema  of  will  giving  remain- 
der to  a  testatrix's  legal  heirs  and  item  givinj; 
real  and  personal  property  to  persona  incorrect 
ly  named  as  hdt  heirs  constniedi  and  held  not 
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to  show  an  intent  to  devise  other  than  to  her 
legal  heirs  as  fixed  by  Code  1906,  i  1649— Har- 
vey T.  Johnson,  71  So.  824. 

(B)  IfatsM  •!  Batmtea  nud  Intereata  Or< 

«s:»607(l)  (Mis*.)  A  devise  of  an  estate  tail  is 
converted  into  ft  fee  aimple  by  Code  190G,  1 
370S^Ni«hol8on  v.  Vlelds,  71  So.  900. 

(H)  Batatea  In  Trnat  amd  Powers. 

«=:9688  (La.)  Under  Rev.  Civ.  Code,  arts.  1481, 
1491,  17l0,  petition  by  heir  of  testatrix  for  null' 
ity  of  special  and  universal  legacy.  aUegiug  that 
the  testatrix  made  donationB  wbicn  are  vud  be- 
cause of  incapacity  of  donee  and  haa  attonpted 
to  disKuiae  uem  by  l^acy  to  intermediary, 
states  cauae  of  aetkm.— Saoceaaitm  of  Deubler, 
71  So.  846. 

▼n.  KioBTfl  AHD  MABmrma  or 

DEVISEES  AHD  XiEOATEBS. 

(H)  ToUt  Xiapacd,  aad  Forfeited  Devlaes 
mad  Be«n«ataf  aad  Proyertr  aad 
latereata  Undiapoacil  of. 

«=>849  (Misa.^  Where  a  will  devised  realty  to  a 
husband  for  hfe,  and  he  died  before  the  testa- 
trix, there  was  at  her  death  no  life  estate  in  the 

iiroperty  so  devised,  and  it  vested  at  once  in  her 
egal  bars.— Harvey  v.  Johnson,  71  Bo.  824. 

WITNESSES. 

See  Bvideneo,  «=3S88;  Trial,  «s^,  140. 

n.  OOMPBTENOT. 

(A)  Capaeitr  aad  Qaaltaeatloas  la  Gea- 
•ral. 

^937(1)  (A1a.App.)  In  prosecution  for  selling 
cotton  seed  npoa  which  there  was  an  unsatis- 
fied mortgage  lien,  testimony  of  employ^  of  de- 
fendant as  to  whether  he  gave  her  ue  proceeds 
of  the  seed  cotton  held  admissible,  without  show- 
ing she  waa  present  at  the  sale  or  linew  the 
source  of  money.— Wilson  v.  State,  71  So.  971. 
4=3>64(1)  (Miss.)  Divorced  husband  held  compe- 
tent witness  against  wife  as  to  her  indorsement 
of  stock  certificates  pledged  by  him  during  the 
marriage.— HesdoHfer  v.  Hiller,  71  So.  166. 

Code  1906,  8  1916,  held  to  leave  c«nmon-law 
rale  applicable  to  divorced  husband's  compe- 
tency to  testify  against  wife,  where  there  is 
no  coDtroversr  between  the  nnsband  and  the 
wife^Id. 

(C)  Teatlmonr  of  Fartlea  or  Peraona  In- 
tcrcatcd,  for  or  asaimat  Repreaeata- 
tlvea,  SnrvlTon,  or  Baoeeaaors  la  Tide 
or  Intcreat  of  Persona  Deeeaaed  or  la- 
eompeteat. 

«s»l50(3)  (Ala.)  A  party  to  a  contract  with 
decedent  is  incompetent  to  testify  thereto  for 
persons  claiming  under  him  against  the  heirs  of 
decedent.— Barnes  r.  White.  Tl  So.  114. 

ID)  Coafldentlal  B«latloaa  aad  PrtTlleved 
Commnaleatloaa. 

«=»I99  (Miss.)  A  divorced  husband  could  not 
testify  against  bis  wife  as  to  a  confidential 
communication  between  him  and  his  wife. — 
Hesdorffer  v.  Hiller,  71  So.  186. 
^s>204(l)  (Ala.)  In  an  action  on  a  fraternal 
benefit  certificate,  a  letter  written  by  the  de- 
fendant's attorney  recommending  a  comprtHUise 
held  inadmissible  as  a  privileged  communication 
by  an  attorney. — Sovereign  Camp  of  Woodmen 
of  the  World  v.  Ward,  71  So.  404. 

m.  EXAMIEATIOE. 
(A)  Takins  Tcatlmoar  |n  Oeaeral. 

«=»236(4)  (Ala.App.)  The  question  asked  a  wit- 
neee,  "Do  you  know  what  Mr.  D.  was  doing?" 
was  properly  mled  out  as  indefinite  in  fixing  the 
time;— Daniel  v.  State,  71  So.  79. 


^240(4)  (Ala.App.)  The  question  asked  a  wit- 
ness, "Did  D.  strike  the  first  Uck?"  was  objec- 
tionable as  leading.— Daniel  v.  State,  71  So.  78. 
«=9240(4)  (Ala.App.)  In  proeecntion  for  sell- 
ing cotton  seed  upon  whi<m  there  was  ansatis- 
fied  mortgage  lien,  question  to  servant  of  de- 
fendant held  objectionable  as  leading.— Wilson 
V.  State,  71  So.  971. 

(B>  Croaa-BKamlaatlea  and  Re-Hxaailaa- 

Clon. 

€=3>268(1)  (Ala.)  In  cross-examination  of  wit- 
nesses great  liberty  should  be  allowed  by  the 
court  in  order  to  afford  the  defendant  the  full 
right  of  cross-examination.— Wilson  v.  State,  71 
So.  llfi. 

^»268(3)  (Ala.)  In  an  action  for  personal  In- 
jaries  brought  after  attempted  rescismon  of  a 
release  by  tender  of  die  money  paid  thereunder, 
«here  plaintiff  alleged  that  the  compromise 
waa  fraudulently  obtained,  he  was  entitled  to 
great  latitude  in  examining  the  agent  who  ob- 
tained the  compromise  on  the  ksue  whether  he 
represented  the  defendant  or  an  indemnity  com- 
pany.—Beatty  V.  Palmer,  71  So.  422. 
*=>277(3)  (Fla.)  On  cross-examination  of  de- 
fendant, who  voluntarily  becomes  witness,  wide 
latitude  is  allowed  to  test  credibility,  and  it  is 
not  error  to  permit  questions  as  to  previous 
statements,  though  tendency  is  unfavorable  to 
defendant— Gorey  v.  State,  71  So.  328. 
Q=>289  (Ala.A|>p.)  Where  accused  cross-exam- 
ines as  to  an  immaterial  dispute  between  him- 
self and  his  alleged  murder  victim,  he  cannot 
complain  because  the  matter  is  fully  developed 
on  redirect  ezaminatioiL— Hurphy  t.  State,  71 
So.  967. 

IV.  OBEDIBILITT,  XMPEACHHEKT, 
OOETBADIOTtOK.  AKD  COB- 
BOBOBATION. 
(A)  la  Geaeral. 

^=s>3  ( I  (Ala.)  Although  the  Jury  is  not  to  ac- 
cept the  testimony  of  a  biased  witness  without 
reserve,  the  testimony  of  a  witness  is  not  to  be 
rejected  capriciously.— Alabama  Great  Sontbeni 
R.  Go.  v.  Smith,  Tl  So.  405. 

(B)  Oliaraoter  aad  Ooadaet  of  WItaeaa. 

«=»338  (Ala.App.)  The  court  did  not  err  in  al- 
lowing the  state  to  show  the  bad  character  of 
the  defendant's  witness.— Daniel  v.  State,  71 
So.  79. 

<@=»345(1)  (Ala.App.)  That  a  witness  bad  serv- 
ed a  sentence  on  the  streets  was  not  admissible 
to  impeach  his  testimony  unless  it  was  for  an 
offense  involving  moral  turpitude.— Herring  T. 
State,  71  So.  974. 

®=3346  (Ala.)*  In  action  for  compensetion  for 
wrongful  discbarge,  it  was  competent  fpr  plain- 
tiff to  prove,  proper  predicate  being  laid,  that 
general  manager  of  defendant  company,  a  wit- 
ness, defense  depending  on  his  testimony,  has 
told  witness  he  must  change  his  proposed  tes- 
timony.—People's  Shoe  Co.  V.  Skally,  71  So. 
719. 

^=>358  (Ala.App.)  On  cross-examination  ss  to 
accused's  good  character,  it  is  permissible  as 
a  test  of  witness'  information  to  ask  if  the  wit- 
ness has  not  heard  persons  in  tiie  neighbotfaood 
impute  particular  wrongful  acts  to  accused. — 
Lewis  V.  State,  71  So.  617. 

(D)  IiteaaalsteAt  nateHcats  by  WItaeaa. 

4=s>38O0)  (Xjs.)  District  attorney  may  read  to 
his  own  witness  from  testimony  at  coroner's  in- 
qnest  and  ask  whether  witness  Is  not  now  mak- 
ing different  statanent— State  v.  Aahwortb,  71 

So.  860. 

^383  (Ala.App.)  The  contents  of  a  bastardy 
warrant  sworn  out  against  defendant  by  the 
prosectitrix  were  not  admissible  to  impeach  her; 
as  her  pregnancy  waa  an  immaterial  matter. — 
Herring  v.  State,  71  So.  974. 
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^>388(2)  (Ala.)  To  impeach  a  vitness  b;  con- 
tradictory statements,  a  predicate  is  required  to 
prevent  Burpriae  and  give  him  an  opportunity 
to  explain;  the  rule  being  that,  if  his  attention 
is  called  to  time  and  place,  circumetancea  and 
per  Bona  involved,  and  atatementa  made,  the  rule 
Is  aatlafied.— People's  Shoe  Co.  t.  Skauy,  71  So. 
719. 

4=^389  (Ala.)  In  an  action  againat  a  railroad 
company  for  the  nmning  down  of  jdaintiff's  in- 
testate, evidence  of  a  statement  by  the  engineer, 
after  the  accident,  that  deceased  ought  to  have 
been  killed,  though  engineer  denied  it.  is  inad- 
misaible  in  impeachment— Southern  uj.  Go.  v. 
Flicks,  71  Sov  701. 

«=s>389  (AlaJ  Wltneu  cannot  ddfeat  introduc- 
tion of  contradictory  statements  to  impeach 
him  by  stating  he  does  not  remember,  etc— Peo- 
ple's Shoe  Co.  V.  Skally,  71  So.  719. 

^=>389  (Ala.App.)  In  a  prosecution  for  crime, 
testimony  of  witness  that  he  did  not  remember 
a  certain  matter  held  insufficient  predicate  to 
impeach  him,  by  showing  previous  eontradlctoi7 
statements.— Splnks  v.  State*  71  So.  623. 

«s»393(8)  (La.)  Testimony  of  witness  at  in- 
quest may  be  admitted  to  diacredit  his  testimony 
at  trial.— State  v.  Ashworth,  71  So.  860. 

WOODS  AND  FORESTS. 

See  Trespass,  «s>62.  i 

WORDS  AND  PHRASES. 

"Abandonment"— Dabbs  t.  Dabbs  (Ala.)  *71 
So.  686;  Stevens  t.  AUen  (La.)  71  So.  936. 

"Acrompany."- Willis  v.  Semmes  (Miss.)  71  So. 
865. 

"Acquiescence."— Saunders  v.  Buscb-Sverett  Co. 

(La.)  71  So.  153. 
"Actual."— LouisvUle  &  N.  R.  Co.  v.  Western 

Union  Telegraph  Co.  (Ala.)  71  So.  118. 
"Actually."— State  v.  Abraham  (LaJ  71  So.  769. 
"Additional."— Searcy  v.  Cullman  County  (Ala.) 

71  So.  664. 

"Adjacent"— Reynolds  v.  Board  of  Com'rs  of 

Orleans  Levee  Diat  (La.)  71  So.  787. 
"Administrators  of  succession."— SnocessiOD  of 

Lefort  (lA.)  71  So.  215. 
"Admission." — Saunders  v.  Bnsdi-Bverett  Go. 

(La.)  71  So.  153. 
"Adverse  possession."— Christoidier  t.  Hungen 

(£1a4  71  So.  625;  Klumpp  t.  Howoott  U^) 

71  So.  853. 
"Alluvion."— Bank  of  Conshatta  t.  Tarborough 

(La.)  71  So.  784. 
"After  the  effect  of  note."- Bland  t.  Fidelity 

Trust  Co.  (FlaO  71  So.  6S0. 
"And."— Adams  Coonty  v.  Cath(^  Diocese  of 

Natchez  (Miss.)  71  So.  17. 
"Assemble."— Citizena'  Nat  Bank  T.  Bncbdt 

(Ala.  App.)  71  So.  82. 
"Asaessment"— Johnston   v.   Puffer   Mfg.  Co. 

(Miss.)  71  So.  877. 
"Assigns."- Commercial  Nat  Bank  v.  Jordan 

(FFa.)  71  So.  760. 
"Authentic  act."— <Jolonial  Trust  Co.  v.  St 

John  Lumber  Co^  (Ul.)  71  Bo.  147. 
"BUI  of  exceptions."— State  t.  Matassa  (La.) 

71  So.  190. 

"Body  politic  and  corporate."- School  Board  of 
Cfildwell  Pariah  v.  Meredith  (La.)  71  So. 

209. 

-Bond."— Uttlejohn  v.  littlejolm  (Ala.)  71  So. 

448. 

"Broker."— Portsmouth  Cotton  Oil  Refining 
Corp  V.  Madrid  Cotton  Oil  Co.  (Ala.)  71  So. 

"C^^."— Danal  v.  State  (Ala.  App.)  71  So. 

"Gataatrophe."— Reynolds  t.  Board  of  Com'rs 
of  Orleans  Levee  Dist  (La.)  71  So.  787. 

"Casualty."— Reynolds  v.  Board  of  Com'rs  of 
Orleans  T^vee  Diet  (La.)  71  So.  787. 

"Charity."— New  Standard  Club  v.  McRaven 
(Miaa.)  71  So.  288. 


"CoUateral  attack."— Knight  t.  Garden  (Ala.) 
71  So.  715. 

"Commercial  paper." — ^Littlejohn  t.  Littlejohn 

(Ala.)  71  So.  448. 
"Common  carrier." — State  v.  Jacksonville  Te^ 

minal  Co.  (Fla.)  71  So.  474 ;  City  of  New 

Orleans  v.  Le  Blanc  (La.)  71  So.  248. 
"ConQ>iracy." — State  t.  American  Sugar  Refin- 
ing Co.  (La.)  71  So.  187. 
"Conspire  and  confederate."— Scbaffter  t.  Irwin 

(La.)  71  So.  241. 
"Contract"— Saunders   t.   Bnsch-EJverett  Co. 

(La.)  71  So.  153. 
"Contract  of  sale."— Sannders  t.  Bnsch-Srerett 

Co.  (La.)  71  Sa  153. 
"CJounty."— Ke««in    v.    HlUsborough  County 

(Pla.)  71  So.  372. 
"CJounty  warrant"- littlejohn    t.  Littlejohn 

(Ala.)  71  So.  448. 
"Grime.*'- State  v.  Dickerson  (La.)  71  So.  347. 
"Criminally."— State  v.  Dickerson  (La.)  71  So. 

347. 

"Cot,  remove  and  manufacture." — Yarbroogh  v. 

Stewart  (Ala^  71  So.  986. 
"Cut  shells.*'— mite  V.  State  (Ala.)  71  So.  452. 
"Day."— McKinnon    v.   City    of  Birmingham 

(AU.)  71  So.  468. 
"Debt."— Uttlejohn  v.  Uttlejohn  (Ala.)  71  So. 

448. 

"Debtor."— City  of  New  Orleans  v.  Le  Blanc 

(La.)  71  So.  248. 
"Direct  attack."-Knlght  t.  Garden  (Ala.)  71 

So.  716. 

"Discontinuance."- Porter  v.  Watkina  (Ala.)  71 
So.  687. 

"Doing  business."— Citizens'  Nat  Bank  v.  Bnch- 

eit  (AIs.  Ajpp.)  71  So.  82. 
"Domicile."— Stevens  v.  Allen  (Le.)  71  So.  936. 
"I>omicile   of  matrimony."— Stevens  v.  Allen 

(La.)  71  So.  938. 
•Dwelling."— Stevens  v.  Allen  (La.)  71  So.  936. 
"E>jiial  protection  of  the  law."— City  of  New 

Orleans  v.  Le  Blanc  (Le.)  71  So.  248. 
"Evident"- Russell  v.  State  (BTa.)  71  So.  27. 
"Express  revocation." — Succession   of  Lefort 

(La.)  71  So.  216. 
"Extended."- State  v.  Jacksonville  Terminal  Co. 

(Pla.)  71  So.  474. 
"Feloniously."— State  v.  DickerB(m  (La.)  71  So. 

347. 

"Forced  heir."— Soocessiim  of  Hawkins  (La.)  71 
So.  492. 

"Fo^."— Everage      State  (Ala.  App.)  71  Sa 

"Foi^ery."— Ererago  t.  State  (Ala.  App.)  71 

So.  983. 

"Former  jeopardy."— Brown  v.  City  of  Tusca- 
loosa (Ala.)  71  So.  672. 

"Final  judgment"— Dickerson  v.  Western  Union 
Telegraph  Co.  (Miss.)  71  So.  885. 

"Fraudulently  dispose  of."— Seals  llano  A  Or- 
gan Co.  V.  Bell  (Ala.)  71  So.  340. 

"Freeholder."— Orleana-Kenner  Electric  By.  Co, 
V.  Christina  (La.)  71  So.  770. 

"Fresh-water  river."— Ex  parte  Ferry  (FlaO  71 
So.  174. 

"Geoaral   revocation."— Socces^on   of  Lefort 

(La.)  71  So.  216. 
"Homestead."- McKethan  v.  Ourrie  (La.)  71  So. 

346 

"Implied  invitetion."— Allen  v.  Yasoo  &  M.  V. 
R.  Co.  (Miss.)  71  So.  386. 

"In."— Ex  parte  Perry  (Fla.)  71  So.  174. 

"Interstate  commerce."— Alabama  Great  South- 
ern R.  Co.  V.  Skotzy  (Ak.)  71  So.  335; 
American  Mercantile  Co.  v.  Gircnlar  Ad- 
vertising Co.  (Fla.)  71  So.  607. 

"Intrastate  commerce."— Bateeville  Sonthmst- 
em  R.  Co.  v.  Mims  (Mias.)  71  So.  827. 

"Judicial  sala"- Finger  v.  Taylor  (Hiss.)  71 
So.  268. 

"Just  valuation.**— Sparkman  v.  State  (Fla.)  71 
So.  34. 

"Legal  hdrs. "-Harvey  v,  Johnson  (Miss.)  71 
So.  824. 

"Legal  representatiTe."— State  v,  Pearce  (Ala. 
App.)  71  So.  666. 
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"UaMlity.'*— litUejohn  t.  UtUejohn  (Ala.)  71 
So.  448. 

"Life  iiisnranc«  company," — Masonic  Benefit 
Afls'n  oi  Stringer  Grand  Lodge  of  Mis- 
sissippi V.  Dotson  (Miss.)  71  So.  266. 

"Malpractice  in  (^ce."'-Sniith  t.  State  (Fla.) 
71  So.  915. 

"Manifeat"— Kassell  t.  State  (Fla.)  71  So.  27. 
"Mansleagbter."— State  t.  McQarnty  (La.)  71 
So.  730. 

"Material  alteration."— Bank'  of  Landeidale  t. 

Cole  (Miss.)  71  So.  260. 
"Merchants  and  dealers."— State  t.  Underwood 

(IjA.)  71  So.  513. 
"Monopoly."— State  t.  American  Sugar  Beflnlng 

Co.  (La.)  71  So.  137. 
"MiiItifiiriousnea&*'-^iteheU  T.  Ondd  (Ala.) 

71  So.  060. 

"Municipal  corporation."— Kewdn  t.  Hills- 
borough County  (Fla.)  71  So.  372. 

"Natural  obligation."— Wagnon  t.  Schick  (La.) 
71  So.  S34. 

"Neglected  child.**— Brana  r.  Brana  (Ll)  Tl  Bo. 

619. 

"Next."- HattleSbmr  Groceiy  do.  T.  TompUnB 

(Miss.)  71  So.  866. 
"Next  of  kin."— Wheeler  t.  Sonthem  Ry.  Co. 

(MiBS.)  71  So.  812. 
"Not  to  be  performed  within  (me  year."— Mrs. 

K.  Edwards  ft  Sons  t.  Farre  (Mlsa.)  71 

So.  12. 

"Officer."— Jackson  t.  State  (Fla.)  71  So.  332. 

"Open  account."— Illinois  Cent.  By.  Co.  v.  Jack- 
son Oil  &  Befining  Co.  (Misa.)  71  So.  668. 

"Or."-Swift  &  Co.  T.  Bonvillain  (La.)  71  So. 
849  ' 

"Party."— State  ex  rel.  Lebbe  v.  Millsaps  (La.) 
71  So.  496. 

"Party  in  Interest"— State  v.  Pearce  (Ala.  App.) 
71  So.  6S6. 

"Particular  revocatl<»i.''— Snccesrion  <^  Lefort 

(Lr.)  71  So.  215. 
"Penal."— Metsger  v.  Joseph  (Miss.)  71  So.  64B. 
"Penalty."— Metzger  T.  Joseph  (Misa.)  71  So. 

64S. 

"Permanent  injuries."— Alabama  Oreat  Soathem 

B.  Co.  V.  Taylor  (Ala.)  71  So.  676. 
"Personal  propwto."— R.  P.  Walden  ft  Co.  ¥. 

Tatea  (Miss.)  71  So.  897. 
"Petition."— State  t.  American  Sugar  Befining 

Co.  (La.)  71  So.  137. 
"Police  power."— Citizens'  Ins.  Co.  t.  Hebert 

(La.)  71  So.  955. 
"Potestative  condition."— Saunders  v.  Buach- 

Everett  Co.  (La.)  71  So.  153. 
"Principal  place  of  business.  "—Plummer-Lewis 

Co.  T.  Francher  (Miss.)  71  So.  907. 
"Probable  cause."— Gllsson  t.  Biggio  (La.)  71 

So.  204. 

"Property."— R.  F.  Walden  ft  Co.  t.  Tates 

(jfiHs.)  71  So.  897. 
"Property  tax."— Board  of  Administrators  of 

Charity  Hospital  v.  Richhart  (La.)  71  Sa 

735. 

"Proximate  caose,"— Garrett  v.  Louisrllle  &  N. 

R.  Co.  (Ala.)  71  So.  685. 
"Public  offices.''— Ware  v.  State  (Miss.)  71  Sa 

868. 

"Purchaser  for  valne."— Citisens'  Nat  Bank  t. 

Bucheit  (Ala.  App.)  71  So.  82. 
"Putting  in  default?'— Watatm  v.  Feibel  (La.) 

71  So.  585. 

"Railroad  company."— Ingrnm-Dekle  Lumber 

Co.  V.  Geiger  (Fla.)  71  So.  552. 
"Rape."— Russell  v.  State  (Fla.)  71  So.  27. 
"Real  and  actual  interest." — City  of  Alexandria 

T.  Police  Jury  of  Rapides  Parish  (La.)  71 

So.  92& 

"Recoupment"— T.  L.  Farrow  Mercantile  Co. 

T.  Riggins  (Ala.  App.)  71  So.  963.- 
"Residence."— Stevens  t.  Allen  (La.)   71  So. 

938. 

"Res  ipsa  loquitur."- Alabama  Great  Southern 
R.  Co.  V.  Johnson  (Ala.  App.)  71  So.  620. 

"Sale  for  taxes."— Gilmore  v.  Frost-Johnson 
Lumber  Co.  (La.)  71  So.  536. 


"Sales  populi  est  suprema  lex."— City  of  New 
Orleans  r.  Beck  (La.)  71  So.  8S3. 

"Serious  consideraaon."-:— Saunders  t.  Buacb- 
Bverett  Ca  (La.)  71  So.  163. 

"Set-ofE."— T.  L.  Farrow  Mercantile  Oo.  v.  Big- 
gins (Ala.  App.)  71  So.  963. 

"Sovereign  power." — Citizens'  Ina.  Co.  v.  He- 
bert (La.)  71  So.  065. 

"Specific"— Louisville  &  N.  B.  Co.  t.  Western 
Union  Telegraph  Co.  (Ala.)  71  So.  lia 

"Specific  appropriation."- Board  of  Administra' 
tors  of  Charity  Hospital  t.  Bicbhart  (La.) 
71  So.  735. 

"Successor."— State  t.  Pearce  (Ala.  App.)  71 
So.  656. 

"Sum  payable."— Bland  t.  Fldeli^  Trust  Co. 

(Fla.)  71  So.  68a 
"Ta<dt  revocation.**— Saeeearion  of  Lefort  (La.) 

71  So.  215. 

'*Tax.»-Citizena*  Ins.  Co.  t.  Hebert  (La.)  71 
-  So.  966. 

"Tax  sale."— GUmore  t.  EVoat-Johnaon  LnrobMF 

Oo.  (La.)  71  Sa  536. 
"Trading  stamps."- State  t.  Underwood  (La.) 

71  So.  513. 

"Transacting  business."— Citizens'  Nat  Bank  v. 

BacbeitTAla.  App.)  71  So.  82. 
"Turpentining."- Yarbrongh  v.  Stewart  (Ala.) 

71  So.  986. 

"Uncertain  date."— Snecearfon  of  Lefort  (La.) 

71  So.  215. 
"Undivided."— lisBO  v.  WilUams  (U.)  71  So. 
365. 

"Unlawfully.'*— State  v.  Dlckerson  (La.)  71  So. 
347. 

"Void."— Commercial   Nat   Bank   v.  Jordan 

(Fla.)  71  So.  760. 
"Voluntary."- DabbB  t.  Dabba  (Ala.)  71  So. 

696. 

"Voluntary  manslaoghter."— State  v.  McGarrity 

(La.)  71  So.  730. 
"Water-packed."— Wallace  v.  Crosthwait  (Ala.) 

71  So.  666. 

"Within."-Rice  v.  J.  H.  Beavexs  ft  Ca  (Ala.) 
71  Sa  650. 

WORK  AND  LABOR. 

See  Mechanics'  liens. 

«=»9  (AIa.App.)  Though  plaintiff  can  recover 
only  on  an  express  contract  where  there  is  one 
and  cannot  resort  to  an  implied  one,  yet  where 
an  express  contract  has  been  fully  performed, 
only  payment  in  money  remaining  to  be  done, 
be  can  recover  either  under  the  common  counts, 
a  ape<rial  count  based  on  the  express  contract,  or 
both.— Dunaway  y.  Boden,  71  So.  70. 
•&=»I2  (AIa.App.)  A  contractor  for  a  well, 
whom  the  other  party  directed,  upon  reaching 
water,  to  bore  one  more  day  and  quit,  could  re- 
cover, under  a  common  count  for  work  and  la- 
bor done  at  request,  on  the  modification  of  the 
contract  by  mutual  consent  before  full  perform- 
ance, irrespective  of  an  acceptance  of  the  work. 
—Dunaway  v.  Roden,  71  So.  70. 
€=s>l4(l)  (Ala.)  Recovery  may  be  had  on  quan- 
tum meruit  for  services  rendered  in  the  partial 
performance  of  a  contract  abandoned  by  mutual 
consent  or  rescinded  by  the  other  party.- Rus- 
sell V.  Bush,  71  So.  307.  • 
<&=3l4(l)  (Ala.)  Recovery  on  a  quantum  meruit 
can  be  bad  for  the  balance  due  tor  the  executed 
part  of  a  contract,  subject  to  recoupment  for  re- 
sulting damages,  from  failure  to  complete  per- 
formance, that  can  be  calculated  with  any  degree 
of  certainty.— Lowy  v.  Roaengrant,  71  So.  439. 
<&=>I4(1)  (Ala. App.)  Where  plaintiff  contract- 
ed to  bore  a  well  tor  defendant  to  produce 
enough  water  to  supply  defendant's  family  and 
live  stock,  which  it  failed  to  do,  but  after  plain- 
tiff reached  water,  defendant  told  him  to  work 
one  more  day  and  quit,  plaintiff  could  recover 
on  a  common  count  for  work  and  labor  done  at 
defendant's  request- Dunaway  v.  Boden,  71  So. 
70. 
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^14^)  (Ala.)  Where  plaintirs  contract  to 
drire  s  well  was  entire,  and  lie  failed  to  sob* 
atantially  perform,  he  could  not,  without  more, 
recover  the  value  ot  the  labor  expended  in  its 
partial  performance.— Hartsell  Turner,  71  So. 
668. 

A  party  having  the  right  to  insist  on  the  full 
performance  of  an  entire  contract,  and  volun- 
tarily accepting  the  benefit  of  part  performance, 
•is  liable  for  the  benefit  ^us  voluntarily  ac- 
cepted.—Id. 

In  an  action  on  quantum  meruit,  defendant 
held  liable  for  use  of  well  which  plaintiff  had 
contracted  to  drill,  but  had  left  before  its 
completion. — Id. 


4=»30(2)  (Ala.)  In  an  action  to  recover  on  a 

?uantum  meruit  for  the  value  of  a  well  bored 
or  defendant,  held,  that  the  amount  of  recovery 
was  for  the  Jarr.— Hartaell  T.  Toraert  71  So. 

65a 

WRITS. 

See  Attachment;   Certiorari;  Execution, 
15;   Qamishment;  Hatwaa  Corpus:  Injunc- 
tion ;    Mandamus ;    Process ;    Prohibition ; 
Bei^evin. 

Of  enor,  lee  Appeal  and  Brrw. 

YEAR. 

See  Taxation,  <8=>528. 
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